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NOTE
TO THE FIFTH AMERICAN EDITION.

The notes of the American editors are distinguished by Arabic figures,

with the exception of the five notes at the conclusion of Chapter III.,

which are distinguished by the first five letters of the alphabet, in

capitals. The annotations of the English editors are distinguished by

the letters of the alphabet. In presenting to the American bar the

fourth edition of the London work, the American editors have given

the text and notes of the London edition verbatim, and it has there-

fore seemed desirable to preserve in this edition the brackets in the

text and notes, which have' been used by the English editors to dis-

tinguish their additions to and alterations of the original, work of Mr.

Jarman.



PREFACE
TO THE FIFTH AMEEICAN EDITION.

The new American edition of Jabman on Wills, for which the

notes, (by the American editors,) in the following volume? were pre-

pared, was about to be published more than a year since, when the

announcement of the fourth English edition made further delay ex-

pedient. The American Editors are now able, by arrangement with

the English publisher, to print the present edition from the advance

sheets of the fourth London edition, and thus to put it into the hands

of the American bar as soon as it reaches their English brethren, or

sooner. The two English volumes will appear together toward the

end of the winter, and simultaneously with the third and last Ameri-

can volume. The second volume is now in press, and should appear

early next year.

The additions and changes made by the editor of the fourth English

edition have added much to the high value of the original work, and

keep it, what it has always been, the great model and quarry from

which all other recent works on wills have been- cut.

The aim of the American editors has been to add to this most ex-

cellent book a complete array of American decisions. In this effort

they have not spared pains nor expense. They have endeavored to

examine and note every reported case in every state and federal report.

This has required great labor, and has been done honestly and care-

fully. In some parts of the book, where the English writers have only

touched on an important subject, (like testamentary capacity,) or

where there is no recent text book including American cases, (as in the

matter of charitable uses,) large additions have been made by long
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and full citations from important cases, in the hope that in this shape

the book may better serve those who have not within their reach all

other books.

No one can justly withhold his praise and admiration from the

splendid work of the learned author and his English editors. If the

ever increasing labors of American lawyers are in some" degree made

lighter by these annotations, they will look, perhaps, indulgently upon

the unknown American workmen, and not call their additions to such

a book presumption.

JOS. F. RANDOLPH^
WM. TALCOTT.

Jbesey City, N. J., December, 1879.



PREFACE
TO THE FIRST ENGLISH EDITION.

Sixteen years have now elapsed since the writer diffidently presented

to the profession his first publication on Testamentary Law, in the form

of an edition of Powell on Devises, with a supplementary treatise on

the Construction of Devises. The reception given to this work was

such as abundantly to compensate for the severe labor which it exacted,

and under which the health of its Editor more than once sank. This

was followed, after the interval of a few years, by the Tenth Volume

of the Precedents in Conveyancing, being the portion of that work

which was devoted to the same subject. The materials afforded by

these publications have been freely used in the present work; but

considering the very large accessions since made to the adjudications

on testamentary law, and that it has not escaped the activity of modern

legislation, it will be obvious that many of the various subjects embraced

by so extensive a range of disquisition, now present themselves under

a different aspect, requiring, not only very large additions to the matter

which composed the former works, but the rejection of no inconsid-

erable portion of that matter ; and the writer is not ashamed to avow,

that another, though certainly a less extensive, head of alteration arises

from the changes which experience has wrought in some of the opinions

of his earlier days. The result is, that probably more than one-half

of the present treatise is entirely original ; and the writer therefore

feels that he has to subject his performance (as partially new) to the

criticism of his professional brethren, whose kind consideration he

again bespeaks, convinced that those who are the most competent to

detect error, will be the most generous and indulgent in the apprecia-
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tion of the difficulties which beset the inquirer into the principles of

one of the most intricate branches of the law. To those difficulties

have been added the daily interruptions of professional avocation,

which have long delayed, and have sometimes threatened wholly to

prevent, the present publication. The recent act has created some

additional embarrassment to a writer on wills, by introducing new

principles of construction, partial in their application ; for by drawing

a line between wills of an earlier and those of a later date, the legis-

lature has diminished the importance, without permitting the rejection

or the neglect of the old law. On these subjects, conciseness and com-

pression have been specially aimed at, and some additional labor has

been willingly incurred, in order to avoid encumbering the present

work unnecessarily with matter which every passing day tends to

render less practically useful.

THOMAS JARMAN.
New Square, Lincoln's Inn,

December, 1843.
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Note.—The figures refer to the pages of this edition.

CHAPTER I.

BY WHAT LOCAL LAW WILLS AEE REGULATED.

1. Realty ruled by lex loei rei sitce.

3. Movables by lex domicilii.

Domiciled Englishman.

6. foreigner.

8. Ancillary probate.

Effect where probate is granted in error.

9. Foreign law, how ascertained.

12. Execution of will of movables.

13. Lord Kingsdown's act.

14. This act affects British subjects only.

Suggestions as to wills of Englishmen domiciled abroad.

15. As to Scotland.

17. Will imder a power is not governed by lex domicilii, nor when there is a treaty

to the contrary.

18. Domicil, how ascertained.

of origin,

choice.

19. Divided residence.

23. Residence of necessity.

24. as trader.

of officer on half-pay.' -

for health's sake.

25. Domicil of children.

CHAPTER II.

FORM AND CHARACTERISTICS OF THE INSTRUMENT.

26. Ambulatory nature of wills.

28. Contingent wills.

31. Joint wills.

32. Separate wills of separate properties.

Will in pencil or with blanks, valid.
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33. Form of wills.

84. Instruments in the form of deeds, agreements, &c., held to be testamentary.

36. Instrument commencing as an indenture but ending as a will.

entitled " articles of agreement."

37. Contemporaneous deed and will both held to be testamentary.

38. Instrument in form of deed-poll held testamentary.

40. Whether property professedly settled by deed was liable to legacy duty.

42. Settlement reserving life interest to settlor, with power of revocation—held

that the property was not liable to legacy duty.

43. Instrument sealed, stamped and registered, not testamentary.

Eule, in probate court, as to instruments testamentary m evi>8tance.

44. Bills, notes, &c., held testamentary.

45. Instruments in the form of present or past gifts held testamentary.

Likewise deeds inter partes.

Paper containing words of present gift held to be not testamentary.

46. Probate refused as to papers in form of letters.

47. Instrument not made testamentary by postponing enjoyment.

Probate of part of an instrument.

of a power of attorney.

48. how far conclusive as to personalty.

50. realty.

52. personalty.

53. Original will may be examined by court of construction.

54. As to probate of testamentary appointments.

56. Probate of wills of married women.

57. Effect of 1 Vict., c. 26, in checking informal and irregular testamentary papers.

CHAPTEE III.

PERSONAL DISABILITIES OF TESTATORS.

58. Persons having sole estate in fee enabled to devise.

Exceptions as to femes coverie, infants, lunatics and idiots.

59. Wills of infants.

60. Testamentary appointment of guardians by infants.

63. Wills of idiots.

persons deaf and dumb.

66. lunatics.

Fraud.

Undue influence on a weak mind.

67. In case of weakness of mind, strong proof required as to knowledge of contents

of will.

68. Will prepared by legatee, or in favor of medical attendant!

70. In such case capacity must be proved.

71. Part of will may be void and the rest valid.

72. Inquisition prima fade evidence of testamentary incapacity.

Lucid intervals.

73. In what unsoundness of mind consists.

77. Sanity—a disposing mind sufficient.
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79. Disability of coverture—whence arising.

82. as to estates at common law.

uses.

equitable interests.

personalty by contract or with assent of husband.

property settled to separate use.

83. produce and accumulations thereof.

savings out of maintenance,

pin-money.

84. Wife of exile may make will.

85. Wife of felon-convict transported for life may make will.

Subsequent confirmation of will originally void.

86. Devises by aliens.

87. traitors and felons—realty.

89. personalty.

90. Effect of 1 Vict., c. 26, upon disabilities of testators.

91. Mode of computing age.

Idiots.

93. Senile dementia.

97. Drunkards.

98. Mania-Orpotu.

99. Insanity,

100. what is.

classification of mental incapacity.

101. Insane delusions,

103. what amounts to.

104. Insanity, moral and legal.

Sanity, presumption of,.whether of law or of fact.

111. Evidence as to capacity.

112. Suicide not conclusive evidence of insanity.

Will may be set aside for imbecility short of actual insanity.

113. Influence of religious impressions will not amount to incapacity.

Partial insanity.

115. Admissibility of opinion of witnesses in matters of testamentary capacity.

131. Fraud and undue influence.

cannot be presumed.

132. Persuasion, fairly used, not undue influence.

What degree of influence will vitiate a will.

136. Undue influence must be proved, but may be proved circumstantially.

138. Transactions between guardian and ward,

139. Entire change from former intention strong evidence of undue influence.

140. Kindness and attention do not per se constitute undue influence.

141. Influence arising from unlawful relations is an undue influence.

142. Burden of proof of undue influence.

Undue influence not always a ground for setting aside a will.
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CHAPTER IV.

WHAT MAY BE DEVISED OK BEQUEATHED.

145. Testator may dispose of whatever would devolve upon his general representatives.

146. Joint estates not devisable.

149. Executory interests, when deyisable.

153. Eights of action, when devisable.

Bights of entry, when devisable.

154. Possession de facto confers a devisable interest.

155. Choses in action may be devised.

After-acquired freehold interests formerly not devisable.

157. Operation of a devise on equitable interests.

158. Effect of uncompleted contract.

159. Contract binding on purchaser at his death.

160. If not binding on devisor, devisee cannot insist upon its being completed.

162. State of liability of party himself at his death governs the question between

those claiming under him.

What evidence of intention by devisor to accept title necessary.

163. Question where the deceased purchaser was bound, but the vendor was not.

Cases where there is an option to purchase.

165. Devisor of copyhold.

Will of copyholder in joint tenancy a severance.

Stat. 55 Geo. III. dispensing with surrender to use of the will.

Only dispenses with formal surrender.

166. Custom not to surrender to use of a will.

Equitable interests in copyholds devisable without surrender.

Customary freeholds.

Devises of after-acquired copyholds.

167. After-acquired copyholds pass as part of a manor.

Devise by devisee or surrenderee of copyholds before admittance, void.

168. Devise by unadmitted heir, good.

Devise by unadmitted devisee or surrenderee under wills act.

169. Devise of copyholds bars free bench.

170. Bequests of chattel interests in lands.

173. Freeholds pur autre vie.

174. Devolution of estates pur autre vie.

178. Deyise by quasi tenant in tail of estates pur autre vie.

CHAPTER V.

WHO MAY BE DEVISEES OR LEGATEES.

180. Corporations can take by devise, but cannot hold without license.

183. Devises to corporations in trust.

185. aliens.

186. A trust of freehold or copyhold lands declared in favor of an alien went to the
crown.
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187. Also the trust of chattels real.

But not the proceeds of real estate directed to be sold.

188. Naturalization and denization.

As to devises and legacies to attesting witnesses.

189. Period of credibility of witness.

191. Beneficial devises and legacies to attesting witnesses void, and witnesses com-

petent.

Creditors whose debts are charged, good witnesses.

Points decided on 25 Geo. II., c. 6.

192. Witness to codicil confirming the will can take under the will.

Provisions of stat. 1 Vict., c. 26.

193. Remarks on new law as to interested witnesses.

194. Executor now not entitled to nndisposed-of personalty.

Eflfect under the old law of devise to heir.

196. Infants, femes coverte, or lunatics, may take by devise.

CHAPTER VI.

EXECUTION AND ATTESTATION OF WILLS.

Wills made before 1838.

Section I. As to freeholds of inheritance.

197. Enactment in the statute of frauds as to the execution of wills.

198. Illustrated by decisions on 1 Vict., u. 26.

201. Mark a sufficient signing.

202. Wrong name.

Wrong will.

204. Sealing insufficient.

Signature by another for testator.

205. One signature of several sheets sufficient.

206. As to position of name.

Publication, whether requisite.

208. Acknowledgment of signature before witnesses sufficient.

212. each witness sufficient.

What amounted to an acknowledgment.

213. Witness need not be apprised of the nature of the instrument.

What a sufficient signature by the witness.

A mark.

Initials.

214. Wrong name.

215. Sealing.

Guiding the hand.

Difference between signature by witness and by testator.

Attestation must be an act apparent on the paper.

216. descriptive of the witness.

Position of signature of witness.

Applicability of attestation to several distinct parts of a will.
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217. Applicability of attestation to several testamentary papers.

will and codicil,

218. Animus atiestandi.

What constitutes a sufficient attestation.

219. Due execution, when presumed.

221. Presence of testator, what amounts to it.

Mental consciousness essential.

222. Sufficient if testator might have seen.

223. Testator and witnesses need not be in the same house.

Mere contiguity not sufficient if the testator's view be interrupted.

Testator must be capable of seeing in his actual position.

224. Where testator is unable to move without assistance.

blind.

225. Credibility of witnesses.

228. Eeference to extrinsic documents allowable.

Incorporation of document.

231. Probate of incorporated documents.

232. Testator cannot by his will empower himself to dispose by an unattested codicil.

233. Cevisee to be ascertained by future event or act.

234. General charge of legacies extends to legacies given by unattested codicil.

235. " Hereinafter," how construed.

236. Sum charged speciiically and exclusively upon land not recoverable by unat-

tested codicil.

Section IT. As to personal estate and copyholds.

238. Statute 29 Car. II., c. 3, g 19, concerning nuncupative wills.

239. What a good execution of a will of personalty.

242. Principles adopted by ecclesiastical courts in adjudicating on the validity of wills.

243. Copyholds not within the statute of frauds.

244. What constitutes a will of personalty and copyholds.

245. Paper rejected on account of an uncompleted form of attestation.

246. Where testator is prevented from performing the concluding act of authenti-

cation.

What an adequate preventing cause.

247. Contents of paper must be complete.

248. Presumption against unfinished papers.

Informal paper intended as present will.

Section III. Wills made since the year 1837.

249. Provision requiring the signature to be at the foot or end.

251. This provision repealed by 15 and 16 Vict., c. 24.

252. Alterations introduced by the recent enactments.

Two witnesses required.

Position of testator's signature.

253. Alteration.

Acknowledgment of signature by testator.

254. Simultaneous presence of witnesses.

255. Attestation clause is unnecessary.
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256. As to testator signing by the hand of another.

a mark.

Attesting witnesses not required to be credible. ,

257. Persons incompetent to give evidence qualified.

Doubts whether qualification extends to lunatics, or other persons mentally

incapable.

258. Suggestion as to selection of witnesses.

259. How far doctrines of this chapter extend to wills made since 1837.

Section TV. Defective execution swpplied by reference, express or implied.

260. Whether attestation of codicil applies to previous will.

Where codicil refers to will, and both are written on same paper.

261. Where both are written on same paper, but without express reference.

262. Where an attested codicil refers to the will, but not to a prior unattested codicil.

263. Whether the " will" includes a codicil added thereto.

264. A codicil not duly attested is not now included in the term " codicils " where

there are duly attested codicils to -satisfy its strict meaning.

265. Nor in the term " will."

A different rule prevails when there is no duly attested codicil, or duly attested

will.

To supply defect of execution the defective instrument must be incorporated.

267. Unexecuted alterations, when rendered valid by subsequent codicil.

CHAPTER VII.

EEVOCATION OF WILLS.

Section I. By marriage and birth of children, or marriage alone.

268. Effect of marriage alone under old law.

269. in case of a woman.

270. . man.

272. Old rule as to marriage and birth of children.

276. Question whether children must spring from subsequent marriage.

Effect of provision for future wife or children or both.

277. Effect where will disposes partially only.

278. Will not revoked in favor of a pre-existing child.

279. Death of child in testator's lifetime immaterial.

280. Eule to be deduced from the cases.

Parol evidence of intention inadmissible.

281. Wills made since 1837 absolutely revoked by marriage under 1 Vict., c. 26.

Wills made before 1 Vict., c. 26, how revoked since that act.

Section TI. By burning, canceling, tearing or obliterating.

282. Eevocation of will of lands by burning, tearing, canceling, or obliterating, under

the old law.

Eevocation of wills of personalty.
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284. Evidence of animus admitted.

286. Revocation by partial tearing.

287. Mere attempt to destroy will not necessarily revocatory.

289. Effect where a testator suspends the destroying act hefore its completion.

290. Presumption as to destruction of wills.

291. Obliterations by a pencil.

Effect of partial obliterations.

294. where cancellation is connected with a new disposition.

295. Partial obliteration connected with a new disposition.

Effect where a testator having made two inconsistent wills, revokes the latter.

296. Effect of destroying one part of duplicate will.
'

297. alteration in one duplicate.

298. iBBwhere same expressions occur in will and codicil, and testator obliterates

them in one only,

of testator destroying will and leaving codicil undestroyed.

299. Eevocation by burning, tearing, or otherwise destroying, under the present km.

300. Obliterations, &c., in a will to be signed and attested.

Revival of revoked wills.

Points of difference under the new law.

Points of similarity.

301. "Tearing."

When partial tearing effects total revocation.

302. When not.

Meaning of words " otherwise destroying."

803. Parol evidence admissible in cases of conditional revocation.

Satisfaction proved by obliteration.

304. Distinction as to acts apparent and acts not apparent on the face of a will.

Presumption when attestation is made.

305. Effect under 1 Vict., c. 26, where will is destroyed but not the codicil.

306. Alteration not duly attested by re-tracing names with a dry pen.

Rule as to revival of a prior will by revocation of a later abolished.

Parol evidence inadmissible to show intention to revive.

307. Revival by re-execution.

codicil.

Parol evidence, when admissible to determine extent of revival where revoca-

tion has been by steps.

308. Destruction must be in the presence of the testator.

Section III. By alterfition of estate.

Under the old law.

By acquisition of new estate.

309. Not by change of a contingent remainder to a vested remainder.

Partial alienations,

310. Revocations by conveyances in fee simple.

311. As to conveyances of copyholds.

312." Conveyances for a mistaken or unnecessary purpose.

Tortious eviction.

Exchanges.

Revocation of devises of equitable interests by conveyance.
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313. Partition no revocation.

Manner of partition may cause revocation.

314. Mortgages.

inaccurately termed revocation pro tanio.

315. Conveyance upon trust for sale.

Bankruptcy.

Mortgages by demise.

316. Deed of partition or mortgage with ulterior limitations.

'Effect of ulterior limitations in mortgage deeds.

317. What expressions newly modify equity of redemption.

318. Mere conveyance of legal estate no revocation in equity.

319. Contra, if deed modifies the equitable ownership.

Effect of conveyance upon a purchaser's devise after contract. gm
320. No revocation if conveyance be in conformity with contract.

Clothing the equitable estate with the legal, no revocation.

321. Immaterial whether seizin is charged or not.

322. As to conveyances in execution of marriage articles.

323. Effect of covenant to convey to the use of covenantor.

324. contract for sale after devise.

325. Marriage articles.

Effect of settling shares of devised lands on one of devises^,,

326. Will is revoked by contract to sell,

327. or by other conversion whether voluntai-y or com-

pulsory, unless the proceeds are to be re-invested

to same uses.

329. Bequest of term, how affected by purchase of the fee.

Section IV. By void conveyanoes.

329. Attempt to convey revokes a devise, where.

330. Qualifications of the rule.

331. Deeds of conveyance void on account of fraud revoke a will, where.

Kule as to will since 1837.

Section V. By a subsequent revoking or inconsistent will or codicil or writing.

332. Before 1838. Devises of lands, how to be revoked.

Bequests of personalty, how to be revoked.

333. Difference between devising and revoking clauses of statute of frauds.

Bevocation connected with new disposition.

334. Kevocation of wills of personalty.

335. depending on completeness of revoking will.

336. Distinction between revocation of a gift and of so much of will as contains the

gift.

337. Intention to revoke whether present or future.

Mere intention to revok&by a future act inoperative.

338. Eevocation by inconsistency of disposition.

340. Gift of residue by will revoked by similar gift in codicil.

341. Bule where several wills are subsisting at death.

As to contradictory wills of uncertain date.

2
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343. Codicil not to disturb will more than is absolutely necessary.

344. Examples of non-revo'cation by codicil.

Charge not revoked by revocation of devise of land charged.

345. Gift in codicil "instead of" gift in will.

346. Specific gift in will not revoked by general gift in codicil.

Eevooation as to one office does not extend to other offipes.

348. As to heirlooms.

Distinction where the first devise is modified only.

349. Clear gift in will not revoked by doubtful expression in codicil.

351. Intention to revoke may be indicated by informal expressions.

Revocations founded on mistake.

354. Whether legacies by codicil are on the same terms as those given by will.

Or payable out of the same fund. .

358. Implied revocation by the effect of a codicil reviving an earlier will.

Revocation of intermediate codicil.

360. Recognition in a codicil of a revoked will may revive it.

But will must be in existence. •

,

CHAPTER VIII.

REPUBLICATION.

362. Republication, what.

Express republication.

364. Constructive republication by codicil.

367. Immaterial that codicil devises part of lands acquired since publication of will.

369. Republication negatived by contracts of codicil itself.

872. Effect of republication upon specific devises under old law.

373. Republication does not shift specific devise to a different property, nor an

appointment to a new power.

374. revive a devise or bequest lapsed by death of devisee

or legatee,

cure defect of expression in will.

375. Whether under old law republication brings property comprised in a lapsed

specific devise within residuary devise in will.

376. Lapse of residuary devise as to aliquot share.

Eepublication, how far affected by 1 Vict., i;. 26.

CHAPTER IX.

RESTRAINTS ON THE TESTAMENTARY POWER.

Section I. Oifts to superstitious and cliantaUe uses.

879. Superstitious uses, what.

880. Secret trusts.

Protestant Dissenters.

381. Roman Catholics.
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382. Jews.

What are charitable uses.

Force of English statutes in the United States.

386. English mortmain acts only local.

389. American mortmain acts.

390. Force of statute of Elizabeth in the United States.

397. What are not charitable uses.

400. Bequests to be given in privute charity, bad.

401. Bequests not necessarily charitable on account of professional or official charac-

ter of legatee.

402. Legacy may be charitable though payable at once to individuals.

to " poor relations " is not charitable.

403. unless intended as a perpetual pro-

vision.

Uncertain and indefinite charitable trusts.

404. 1. Uncertain object.

409. 2. donee.

410. Incapacity as a corporation.

411. Misnomer of corporation.

412. Unincorporated societies.

413. Decree to be incorporated.

414. J>!o failure for want of trustee.

415. Failure for want both of trustee and definite beneficiary.

416. Meaning of "benevolent.

" charitable.''

417. Charity held the sole purpose, notwithstanding doubtlul expressions.

418. Distinction where the gift is for charitable and other ascertained objects, though

apportionment left to trustees.

Unexhausted surplus after satisfying the charity specified.

419. Trustees declining to apportion, donees take equally.

420. Policy of early times in regard to charity.

421. Statute of Geo. II., c. 36.

422. What species of property within the statute.

423. Sum charged on land for testator and not yet raised.

424. Legacy, partly real and partly personal, void pro tanto.

425. Property savoring of realty.

Early decisions as to canal shares! and debentures.

Shares in joint stock companies not within the act.

427. Railway debentures,

428. not within the act.

429. Debentures of other companies.

Growing crops.

Arrears of rent.

Tenant's fixtures.

Charitable trust vitiates the legal estate.

430. Bequests of proceeds of real estate, and of money to be laid out in land, to

charity, illegal.

Kecommendation to purchase, mandatory.

Option to trustee, bequest is good.
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431. Wheie the purchase of land is the ultimate object, the trust is bad.

432. Legacy is valid where purchase of land is not essential.

Gifts of income to schools.

433. hosptsals, slaughter-houses, chapels.

Legacy to endow churches, schools, &c., good.

434. be applied in erecting or building, bad.

on condition that legatee provides land, void.

435. Bequest to build, good, if purchase of land forbidden

436. Improvement of land already in mortmain.

437. Legacy to be applied in discharging an encumbrance on charity property, invalid.

founded on a devise which fails, void.

Equity will not execute trust though the legacy has been paid.

438. Secret trust for charity.

Effect where trust is declared by separate unattested paper.

Verbal promise by devisee.

439. Devise to several and trust established against one only.

Assets not marshaled in favor of charity.

441. Testator may himself marshal his assets.

442. Express marshaling where the charitable bequest is residuary.

443. Effect where land is charged as an auxiliary fund.

444. Judicial treatment of 9 Geo. IL, c. 36.

446. Custom of London.

447. Statutes allowing land to be devoted to particular charities.

449. Bequest of pure personalty to charitable purpose not restrained.

Such bequests executed cy pres, when.

Doctrine of cy pres in the United States.

454. Gift to particular charity.

455. Partial exclusion of the cy pres doctrine.

Oases of " lapse."

457. Distinction where the named charity never existed, or is a mere trustee, or there

are several charities equally answering the description.

Conditional legacy to charity.

458. Where charity is administered by the crown.

court.

Where the court will pay legacies to a charity without a scheme.

Foreign charity.

459. Original jurisdiction of English chancery over charitable trust.

Ch/ pres doctrine not applied to causes within 9 Geo. II., c. 36.

Gift over in case charity be void.

464. Chronological review of American cases discussing this question.

Witman v. Lex—1827.

465. Magill v. Brown—1833.
466. Moore v. Moore—1836.

467. Wright v. M. E. Church—1839.
Green v. Allen—1844.

468. Ayres v. M. E. Church—1849.

477. Andrew v. Bible Society—1850.

478. Dickson v. Montgomery—1851.

Williams v. Williams—1853.
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485. Dublin Case—1857.
486. Chambers v. St. Louis—1860.
488. Grimes v. Harmon—1871.

492. Gii-ard Will (Blnney's Argument.)

495. Eose Will (Dwight's Argument.)

501. Perin v. Carey—1860.
Bascom v. Albertson—1866.

Cromie v. Loui3vilIe^l867.

Henser v. Allen—1867.

502. Norris v. Thomson-1868.
Newson v. Starke—1872.

Ould V. Washington Hosp.—1877.

Section II. Rule against perpetuities.

503. Origin of the rule.

How regarded by the early judges.

504. Period for which vesting of estates may be suspended.

Statute of perpetuities, how far applicable to charities.

510. New York statute of perpetuities.

519. Period to be computed from testator's death.

Executory devise to arise on an indefinite failure of issue, void, unless engrafted

on an estate tail.

520. Difference between an executory devise and a remainder.

524. Term of yeai-s, whether ulterior or precedent to estate tail.

525. Executory limitation, whether precedent or subsequent.

526. Whether a remainder which is destructible can be void for remoteness.

Devise of a reversion may be void when a similar devise of a remainder would

be good.

527. A different rule applies to contingent limitations by way of remainder in equit-

able interests.

529. Gifts to an unborn class to vest after majority.

530. Gift of personal estate to a class which may comprise objects too remote, void as

to all.

531. Gift to a class, including a named person.

534. What constitutes a gift to a class.

537. Where the remote gift is substitutional, that alone fails.

538. Otherwise where it is concurrent.

540. Vesting of personal property given in strict settlement must not be deferred till

any tenant in tail attains twenty-one.

541. Rule against perpetuities does not apply to accumulations for payment of debts.

542. As to provisions for grandchildren.

Testator may mould his disposition according to subsequent events.

543. Devise to a person who migH not answer a certain qualification within allowed

period, held void irrespective of event.

547. Gift to unborn person for life, valid.

548. As to successive limitations to unborn persons who must come in esse within the

allowed period.

550. As to gifts in remainder expectant on estate for life to unborn person.

551. An interest which does not vest within the period is void, though alienable.
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552. Limitations ulterior to a remote devise, void.

553. Ulterior remainder not accelerated.

554. Distinction where the gift over is to arise on a double contingency.

555. Other instances of alternative limitations good or not in event.

557. Alternative limitations need not be separately expressed.

558. Clause empowering trustees to postpone absolute ownership, void.

559. Appointee under a special power must be competent to have taken immediately

- from the donor.

560. Effect of form and appointment, or one of them, embracing too wide a range of

objects.

561. Appointment giving testamentary power to an unborn child is void.

Time computed, how, under general powers.

As to validity of indefinite powers of sale.

562. The rule does not hold where grounds of the rule do not apply.

Effect of possession only being too remote.

563. Whether postponement applies to the vesting or to the enjoyment.

564. Etdes of construction not to be strained to render gift valid.

566. Clauses illegally modifying previous absolute gifts, rejected.

567. Gift absolute notwithstanding subsequent modifying clause.

568. As to implying estates which would be too remote.

Doctrine of cy pres.

572. Limits imposed on the doctrine.

Section III, From what period income may be accumulated.

573. Old rule fixing extent of prospective accumulation of income.

Statute 39 and 40 Geo. IIL, c. 98.

American statutes as to accumulation.

678. Effect of stat. 39 and 40 Geo. III., c. 98, upon trusts which divest accumulatioa

of surplus income.

Trusts embracing too wide an accumulation good pro tanto.

The act does not impliedly make good trusts previously bad.

579. Accumulation for payment of testator's debts, good.

another's debts only if within the limit.

580. As to accumulations for children's portions.

584. Destination of the income released from accumulation.

586. Trusts where effect is to produce accumulation, held to be within the statute.

As to accumulation under a residuary bequest in favor of unborn person at

majority.

587. Insurances on lives, are they a mode of accumulation within the act.

CHAPTER X.

FEOM WHAT PEEIOD A WILL SPEAKS.

591. Expressions of present time refer to date of will.

" Now," how construed.

592. Verbs in present tense.

593. Gifts to children.

Doctrine as to specific bequests.
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594. Effect of renewal upon bequest of leaseholds.

596. Difference between freeholds and leaseholds in regard to revoking effect of con-

veyances.

597. Construction of words referring to an existing individual.

598. Gift to wife, how construed.

600. servants means servants at date of will.

As to general devises and bequests.

602. Gifts to classes.

As to wills under 1 Vict., i;. 26, ? 24.

603. General devise of real estate now extends to property at death.

605. General devise of lands in particular place.

Application, of new principle of construction to specflc gifts.

606. renewed lease.

after-purchased reversion in fee.

specific gift of stock of undefined

amount.

608. Effect where there is more than one subject of gift at the death of testator.

611. Whether ^ 24 makes words of present time point to testator's death.

613. Verbs in present tense.

615. Powers of appointment created after date of will are exercised by a resid-

uary gift.

But not powers of revocation.

Section 24 does not supply testamentary capacity.

616. Nor relate to objects of gift.

Effect of a-change in the law between will and death.

CHAPTER XI.

DOCTRINE OF LAPSE.

617. General principle respecting lapse.

618. As to real estate.

personalty.

619. Effect of declaration that legacy shall not lapse.

621. Cause of substitution.

Lapse of gift on contingency.

622. power.

prevented by survivorship among joint tenants.

623. Doctrine in reference to gifts to classes.

624. Gifts to executors as a class.

625. No distinction where class is ascertainable by some event which occurs in testa-

tor's lifetime.

626. Gift to next of kin or relation.

627. Devises of legal or beneficial ownership only.

Lapse of devise of charged property.

628. specific sum charged on real estate—its destination.

Rule as to contingent charges.

629. General doctrine as to destination of sums payable out of land.
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634. Whether bequest of money to A and the heirs of his body, remainder to B,

lapses on death of A.

635. Doctrine of lapse, how modified by 1 Vict., c. 26, § 25.

637. 1 Vict., v;. 26, § 32.

638. 1 Vict., u. 26, ? 33.

639. Whether same issue must be living at death of devisee and of testator.

640. Enactment does not apply where gift does not lapse, but property passes over to

another.

Under § 33, issue of child dying in testator's lifetime is not substituted.

642. Section 33 does not apply to appointments under a special power.

CHAPTER XII.

GIFTS WHEN VOID FOB UNCEETAINTY.

Section I. Oenercd doctrine.

643. Indulgence shown to testators in the construction of wills.

645. Heir or next of kin not to be ousted on conjecture.

Section II. Uncertainly as to subject of disposition.

646. Gift of "all" held too indefinite.

648. Transposition of words.

649. Gift of an indefinite part void, except where the will furnishes grounds for esti-

mating the amount.

650. Uncertainty as to the share the devisee is to take.

652. Gift of part of a larger quantity not uncertain, where devisee is entitled to select.

653. Gift of close A, testator having two of the name, is void.

Gift over of what legatee has not disposed of, too indefinite.

654. Whether the same rule holds as to specific chattels.

Gift of what remains at the decease of A, good, when a taker for life only.

656. Distinction between a gift of the whole except an unascertained part and a gift

of the remainder after deducting an unascertained part.

657. Gift of residue of a fund after providing for an illegal object is void, if the amount
required for such object is unascertainable.

659. Does the void gift fall into "the residue" ?

661. Trusts of an ascertained fund valid though intended to embrace another unas-

certained.

Section III. Uncertainty as to oljects of gifts.

663. Blanks left for names.

664. Gift to class except a person not named.

665. Devise to three, " the one to be heir to the other."

666. Gift to several alternativeely.

667. To " heirs male of any of my sons or next of kin."

" next of kin or heir-at-law."

" Heirs or next of kin," held to mean statutory kin.

668. To A " or his heirs, executors, administratore or assigns."

Keference to uses of other estates, there being more than one

No objection that devisee is to be ascertained by future act of testator.
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669. G-ift to several successively, not saving in what order.

671. Charitable legacies not void for uncertainty of object.

Section IV. Effect of mistake in locality or occupancy of lands, and of misnomer generally

as to subjects or objects.

671. All particulars in description of subject matter of disposition need not be correct.

672. Mistake in locality of lands.

Leasehold will pass as "freehold."

673. All particulars in description of object need not be correct.

Misnomer of corporations.

674. individuals.

675. Distinction where there is more than one claimant.

677. Uncertainty avoided by position of names in will.

Name and description evenly balanced.

678. No name except as part of description.

Where one answers both name and description, he will take, notwithstanding

improbability.

Section V. What words are sufficient to create a trust

Effect where trust is created but the object uncertain.

680. Where gift in trust, though discretional.

Precatory trust.

684. Other cases of doubtful words creatiijig a trust.

685. Mfere expressions of kindness tiot sufficient.

Doubtful expressions explained by context.

686. Where the gift is for the donee's absolute use, precatory words do not create a

trust.

689. Limits of the doctrine of precatory trusts.

Instances of words being too indefinite to create a trust.

693. Meaning of the rule requiring certainty of object and subject for a precatory

trust.

694. Gift for a specified purpose.

Where the purpose is the benefit of the donee alone, the gift is absolute.

695. Where interest of legatee is left to discretion of trustees.

696. Where the purpose is not for the benefit of the donee alone, three constructions.

697. a. Cases of complete trust.

698. b. in which there is a discretion liable to be controlled.

700. Distinction where given in first instance absolutely.

702. Bequest to A to maintain B.

703. Direction to permit tenants to continue in occupation.

704. employ a particular steward.

CHAPTER XIII.

PABOL EVIDENCE, HOW FAB ADMISSIBLE.

708. Parol evidence inadmissible to control will.

711. Letters and oral declarations of testator rejected.
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714. Evidence of mistake by person who drew the will, rejected.

716. Express republication of antecedent will not controlled by parol evidence.

717. Diflference between revoking act and revoking codicil.

Devise inadvertently omitted cannot be supplied.

721. Clause improperly introduced into will may be rejected on isSue demsamt velnon.

722. Execution of wrong instrument.

a pretended will.

723. duplicate will.

Eule in oases of fraud.

724. Parol evidence inadmissible to repel a resulting trust.

726. Construction not to be influenced by parol evidence of actual intention.

728. "Copyhold" not extended to freeholds by parol evidence.

729. Extent of "estate of Ashton" not enlarged by extrinsic evidence.

730. Position of relative pronouns not to be varied by parol evidence.

Words may be diverted from their primary acceptation by inconsistency of

context.

732. As to translating or deciphering peculiar characters,, and explaining local or

technical terms.

733. State of facts at the date of the will proper to be regarded.

737. when not to influence construction.

739. Efiect of 1 Vict., c. 26.

Parol evidence admissible to show what is comprised within a given description.

741. Reference to extrinsic documents.

743. It is sufficient if testator provide means of ascertaining the object of gift.

Eule as to patent and latent ambiguities, how far conclusive in deciding on

admissibility of evidence.

747. Evidence of inteiition, when admissible.

748. "Equivocation."

749. Efiect where there are two subjects or objects answering to description.

Evidence adniitted to show which was intended.

Declarations of testator admitted.

751. Contra where ground for preferring either is aiForded by the will, or by sur-

. rounding circumstances.

752. Where part of description applies to each of sevei-al peraons, and part to neither,

evidence admitted.

754. Where part applies to one and part to another, evidence of intention not admis-

sible.

756. Evidence of immaterial circumstances rejected.

759. Evidence of intention not admissible to support claim of one to whom no part

of description applies.

760. Same rule as to subject of gift.

761. Total blanks for names not to be supplied.

Partial blanks supplied.

Evidence sometimes admissible though immaterial.
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THE

LAW WITH RESPECT TO WILLS.

* CHAPTER I.

BY WHAT LOCAL LAW WILLS ARE REGULATED.

To ascertain by what local law a will is regulated is an inquiry

which necessarily precedes all others relating to the instru- By what looai

. T , . , I o 1 ; law wills arc
ment, and which seems, therefore, properly to form the regulated.

commencing subject of the present treatise. After showing to what

wills the English law applies, we shall proceed to discuss the nature

of such law.

A will of fixed or immovable property is generally governed by

the lex loci rei sitce;^ and hence, the place where such a Realty niiedby
lex loci rei sUsb.

will happens to be made and the language in which it is

written are wholly unimportant, as affecting both its construction and

1. All questions as to the capacity of the 134 ; Potter v. Titcomb, 22 Me. 300
;

testator, his power to make a disposi- Bailey v. Bailey, 8 Ohio 239 ; Kerr v.

tion of the property, and what forms and Moon, 9 Wheat. 565 ; Darby v. Mayer, 10

solemnities are required in the execution Wheat. 465 ; Morrison v. Campbell, 2

of his will, as far as this class of property Band. 209 ; U. S. v. Crosby, 7 Cranch

is concerned, must be governed by the 115 ; Vamer v. Bevil, 17 Ala. 286 ; Cor-

law of the place where such property is nelison v. Browning, 10 B. Mon. 425

;

situated. Story Confl. Laws, ? 474 ; 4 Kichards t;. Miller, 62 111. 417 ; Norris v.

Kent 513; 2 Id. 429; Flood on Wills Harris, 15 Cal. 226, 252. ButseeMcCune's

243 ; 1 Eedfield on Wills 397 ; Williams Devisees v. House, 8 Ohio, 144, 145
;

». Saunders, 6 Cold. (Tenn.) 60; Calloway I). Thieband v. Sebastian, 10 Ind. 454;

Doe, IBlackf. 372; Robertson V.Barbour, 6 Swearingen's Adm'r v. Morris, 14 Ohio

Mon. 523; Crofton v. Ilsley, 4 Greenl. St. 424.
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the ceremonial of its execution ; the locality of the devised property is

al'one to be considered. Thus, a will made in Holland (a) and

written in Dutch must, in order to operate on lands in England,

contain expressions which, being translated into our language, would

comprise and destine the lands in question, and must be executed and

attested in precisely the same manner as if the will were made in

England. (6)2 And, of course, lands in England * belonging to a

But in case the will shows no intention

to charge the realty to the exclusion of

the personalty, after the payment of debts,

it will be held that the intention of the

testator is that the estate shall be admin-

istered as provided for in the state where

the will was admitted to probate. Harris

V. Douglass, 64 111. 466.

In Ohio, before the title of a devisee of

real estate, under a will made in another

state, can be considered complete, the

will must be admitted to record there.

Wilson's Ex'rs v. Tappan, 6 Ohio 172.

(o) In Holland the code Napoleon pre-

vails, subject to modifications which have

been ingrafted thereon by Dutch legisla-

tion. See Gambler v. Gambler, 7 Sim.

263.

(6) Bovey v. Smith, 1 Vern. 85; see

also Bowman v. Eeece, Pre. Ch. 577

;

Drummond v. Drummond, ^3 B. P. C,

Toml. 601 ; Brodie v. Barry, 2 Ves. & B.

131.

2. QiUBre, whether this statement is not

too broad as to the comtruction of such

wills. It is probably correct as to the re-

quisites attending their execution to give

them validity. See 2 Greenl. Ev., ? 671,

where Mr. Greenleaf remarks that " in

the interpretaiion of wills, where the ob-

ject is merely to ascertain the meaning

and intent of the testator, if the will is

made at the place of his domicile, the

general rule is that it is to be interpreted

by the law of that place at the time the

will was made." As to interpretation, Mr.

Justice Story also considers the rules of

construction generally to be identical

for both wills of immovables and mova-

[*2]

bles, unless there be clearly evidence

within the instrument that the testator

actually had in mind the situs. Story .

Confl. Laws, § 479, h. It would seem to

be settled now, however, in England and

the United States, that in matters that

concern the succession to personalty, the

lex domicilii of the deceased is to control,

while on the other hand it is maintained

that as far as the descent and heirship of

realty is concerned, the lex rei sitce deter-

mines it finally. Whart. Confl. Laws,

§ 561 ; 1 Eedfield on Wills 398 ; Potter

•I). Brown, 5 East 130 ; Price v. Dewhurst,

4 Myl. & C. 76; De Bonneval v. T)e

Bonneval, 1 Curteis 856 ; Enohin v.

Wylie, 10 H. L. Cas. 1 ; Dixon v. Earn-

say, 3 Cranch 319 ; Kerr v. Moon, 9

Wheat. 565; Ennis v. Smith, 14 How.
400 ; Harrison v. Nixon, 9 Peters 483 ; Grat-

tan V. Appleton, 3 Story CO. 755; Moul-

trie V. Hunt, 23 N. Y. 394 ; Desesbats v.

Berquier, 1 Binney 336 ; Bascom v.

Albertson, 34 N. Y. 584; Oilman v. Gil-

man, 52 Maine 165 ; Swearingen v. Mor-

ris, 14 Ohio St. 424; Johnson v. Cope-

land, 35 Ala. 521 ; Abston v. Abston, 15

La. An. 137 ; Hill v. Townsend, 24 Texas

575 ; Danelli v. Danplli, 4 Bush. 51
;

Barnes v. Brashear, 2 B. Mon. 380 ; Eich-

ards V. Miller, 62 111. 417; Banta v.

Moore, 2 McCart. 97 ; Flood on Wills

241; In re Bruce, 2 Cr. & J. 436;

Thompson v. Advocate-General, 12 CI. &
Fin. H. L. Cas. 1 ; Attorney-General v.

Napier, 6 Ex. Eep. 217 ; Coppin v. Cop-

pin, 2 P. Wms. 291 ; Birtwhistle v. Var-

dill, 5 Barn. & Cr. 451 ; U. S. v. Crosby, 7

Cranch 115; McCormick v. Sullivant, 10
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^British subject domiciled abroad, who dies intestate, descend according

to the English law. (o)

In regard to personal, or rather movable property, the lex domicilii

prevails, (d) fthat is to say the law of the country in Movables by

which the testator or mtestate was domiciled at the time of

his death. (e)3 By a modern statute, indeed (/) some material excep-

tions (affecting chiefly the mode of execution by British subjects dying

after 6th August, 1861, of wills of personal estate) are made to the

general rule : but in most respects the rule still holds good, and will,

therefore, be most conveniently dealt with before adverting in detail to

the statutory exception.]

If, then, a British or foreign subject dies domiciled in England, his

personal property in England, in case he was intestate, will Domiciled

be distributed according to the English law of succes-

Wheat. 192; Darby v. Mayer, Id. 465;

Dunbar v. Dunbar, 5 La. An. 158 ; Cutter

11. Davenport, 1 Pick. 81 ; Holman v. Hop-
kins, 27 Texas 38; Hosford v. Nichols, 1

Paige 220; Applegate v. Smith, 31 Mo.

166 ; Lucas v. Tucker, 17 Ind. 41 ; Bloomer

V. Bloomer, 2 Bradf. 339. Who would be

•entitled in a case in which the testator

had devised his real estate to his next of

kin, would be determined by the law of

his domicile. Story Conii. Laws, § 479, h

;

Potter V. Titcomb, 22 Maine 300. So,

also, if the will should designate a par-

ticular class or description of persons to

take under it, they would be determined

by the law of the place where the will

was made and the testator was domiciled.

Eichards v. Miller, 62 111. 417.

(c) See Doe d. Birtwhistle v. Vardill,

5 B. & Cr. 438. [As to laud in Italy, see

Earl Nelson v. Earl Bridport, 8 Beay.

547.]

(d) This position respects only the

devolution of the property, and- not the

court of administration, which, by our

law, is regulated by the lex loei rei sitos.

[Enohin v. Wylie, 10 H. L. Cas., pp. 19,

24, per Lords Cranworth and Chelmsford,

following Preston v. Melville, 8 CI. & F. 1,

diss. Lord Westbury.]

(e) Bremer v. Freeman, 10 Moo. P. C.

C. 306 ; i. e., the law as it stood at the

death ; subseq^uent changes between death

and the grant of probate or administra-

tion being disregarded. Lynch v. Para-

guay, L. K., 2 P. & D. 268.

3. 4 Kent 513, 514 ; - McConnell v.

Wilcox, 1 Scam. 373; Smith v. Union

Bank, 5 Peters 518 ; Irving v. McLean, 4

Blackf. 52 ; Meese v. Keefe, 10 Ohio 362

;

Bempde v. Johnstone, 3 Vesey 198 ; Somer-

ville V. Somerville, 5 Vesey 750 ; In re

Eoberts' Will, 8 Paige 519 ; Turner v.

Fenner, 19 Ala. 355 ; Harrison v. Nixon,

9 Peters 483 ; Bloomer v. Bloomer, 2 Bradf.

339 ; Williams on Ex'rs (6th Am. ed.)

1626 ; Chamberlain v. Chamberlain, 43

N. Y. 424 ; McCune's Devisees v. House,

8 Ohio 144 ; Moultrie v. Hunt, 23 N. Y.

394. In Nat v. Coons, 10 Mo. 543, it is

said that if a will be made in one state by

a testator, who afterwards moves into Mis-

souri, his will will not be valid in Mis-

souri unless executed in accordance with

the laws of Missouri. But if in accord

with those laws, it will be valid in Mis-

souri without republication. A copy of

probate of such a will from the courts of

such other state is of no force or effect in

Missouri.

(/) 24 and 25 Viet., c. 114.
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sion
;

{g)'^^ and if he left a will, his testamentary capacity [(both as

regards personal status (h) and the bequeathable quality of the property

willed,] (i) and the construction of the instrument, (Ic) (whether this

be made in the testator's native or in his adopted country, or else-

where, and wherever he may have died,) must be tried by the law of

England. And it is scarcely necessary to observe, that stock in the

public funds is undistinguishable in this respect from other pers9ual

property, [t) And the movable property *of such a person, which is

out of England at the time of his death, will also, it seems, generally

(jr) Thorne v. Watkins, 2 Ves. 35;

Bempde v. Johnstone, 3 Ves. 198 ; Balfour

V. Scott, 6 B. P. C. Toml. 550 ; Bruce v.

Bruce, Id. 566, 2 B. & P. 229, n.

4. If a person die intestate, the rights

of the next of kin as to personal property

will be determined by the laws of the

place where the intestate was domiciled,

but the laws of the place where such per-

sonalty is situate will regulate the court

and the mode of administration. 1 Red-

field on Wills 398 ; Goodall v. Marshall,

11 N. H. 88 ; Suarez v. Mayor, &c., of N.

Y., 2 Sandf. Ch. 174; Ennis v. Smith, 14

How. 400 ; Jennison v. Hapgood, 10 Pick.

100; Fay v. Haven, 3 Mete. (Mass.) 109
;

Stevens v. Gaylord, 11 Mass. 264 ; Camp-

bell V. Sheldon, 13 Pick. 8 ; Dawes v.

Boylston, 9 Mass. 355 ; Harvey v. Rich-

ards, 1 Mason C. C. 381 ; Dawes v. Head,

3 Pick. 128 ; Dixon v. Ramsay, 3 Cranch

319; Stent v. McLeod, 2 McCord Ch.

354; Grattan v. Appleton, 3 Story C. C.

755; Richards c Dutch, 8 Mass. 506;

Dorsey v. Dorsey, 5 J. J. Marsh. 280;

Thomas v. Tanner, 6 Mon. 52 ; Atchison

V. Lindsey, 6 B. Mon. 86 ; Potter v. Tit-

comb, 22 Maine 300 ; Porter v. Heydock,

6 Vt. 374 ; Holmes v. Remsen, 4 Johns.

Ch. 460 ; Ferraris v. Hertford, 3 Curteis

468 ; Shultz v. Pulver, 3 Paige 182 ; Price

V. Dewhurst, 8 Sim. 299 ; Spratt v. Harris,

4 Hagg. 408. "All questions of testacy or

intestacy belong to the judge of the domi-

cile. It is the right and duty of that judge

to constitute the personal representative

[*8]

of the deceased." Per Lord Westbury,

in Enohin v. "Wylie, 10 H. L. Cas. 1 ; 31

L. J. Ch. 402 ; Lawrence v. Kitteridge, 21

Conn. 577 ; Grattan v. Appleton, 3 Story

C. C. 755 ; Wilkens v. EUett, 9 Wall. 740 ;

Petersen v. Chemical Bank, 32 N. Y.

21 ; Harvard Coll. v. Gore, 5 Pick. 369. " It

is of no consequence what is the country of

the birth of the intestate, or of his fonner

domicile, or what is the actual situs of the

personal property at the time of his death

;

it devolves upon those who are entitled to-

take it according to the law of his actual

domicile at the time of his death." Story

Confl. Laws, § 481.

(A) Price v. Dewhurst, 8 Sim. 299, 4

My. & Cr. 76 ; Robins v. Dolphin, 1 Sw.

& Tr. 37, 7 H. L. Ca. 390.

(i) Kilpatrick v. Kilpatrick, 6 B. P. C,
Toml. 584, cit.]

(i) Anstruther v. Chalmer, 2 Sim. 1

;

[Reynolds v. Kortwright, 18 Beav. 417 ;

Boyes v. Bedale, 1 H. & M. 798 ; Peillon

V. Brooking, 25 Beav. 218.]

Domicile as affecting legacy duty.

—

{I) In re Ewin, 1 Cr. & J. 151. In this

case the question was, as to the liability of

property to legacy duty, the discussion

of which sometimes indirectly involves

points as to domicile, alienage, &c.

[Where the domicile of the testator is

foreign it is now settled beyond question

that under no circumstances whatever is

legacy duty payable. In re Bruce, 2 Cr. &
J. 436, 2 Tyr. 475 ; Hay v. Fairlie, 1 Russ.

117 ; Logan v. Farlie, 1 My. & Cr. 59, re-
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speaking, follow the domicile ; but this, of course, depenils on the

laws of the state in which the property is situate, which may not

Tersing the decision 2 S. & St. 284 ; Ar-

nold V. Arnold, 2 My. & Cr. 256 ; Com-
missioners of Charitable Donations v.

Devereux, 13 Sim. 14 ; Thompson v. Adv.-

<Jen., 12 CI. & Fin. 1, 13 Sim. 153, 9 Jur.

217 ; In re Coales, 7 M. & Wells. 390. The

casfs of Att.-Gen. v. Cockerell, 1 Pri. 165,"

and Att.-Gen. u. Beatson, 7 Pri. 560, are

now clearly overruled. Where the testa-

tor is domiciled in this country, three

•cases arise : 1. If neither his personal

representatives nor his effects ever come

within the jurisdiction of the courts of

this country, no question as to liability to

duty can ever be raised. 2. Where a per-

sonal representative is constituted [in this

country for the purpose of recovering the

testator's effects situated here, duty is pay-

able not oa that part alone which rendered

representation nepessary, but on the whole

•of the testator's effects ; Att.-Gen. v. Na-

pier, 6 Exch. 217 ; In re Ewin, 1 Cr. & J.

151 ; In re Coales, 7 M. & Wels. 890. 3.

The third case is where the property is

found in this country in the hands of the

foreign representative, but no representa-

tive has been constituted in this country.

This was the case in Jackson v. Forbes, 2

Cr. & J. 382, 2 Tyr. 354; S. C. in D. P.

Att.-Gen. v. Forbes, 2 CI. & Fin. 48, nom.

;

Att.-Gen. v. Jackson, 8 Bli. 15, 3 Tyr. 982

:

the duty was held not payable, but the

decision seems to have been rested by

Lord Brougham on the fact that the prop-

erty was appropriated in India as well as

on the fact of the absence of a representa-

tive in this country; Lord Cottenham

(Logan V. i'airlie, IMy. & Cr. 59,) referred

it solely to the former ground; but in

Att.-Gen. v. Napier, it was said appropria-

tion had nothing to do with the question,

and that Att.-Gen. v. Jackson went upon

a mistaken notion of the testator's domi-

cile, which was supposed in D. P. to have

been in India, whereas in fact it was- in

England ; at the same time, if Att.-Gen.

V. Jackson really proceeded on the ques-

tion of appropriation, it is equally difficult

to reconcile it with the doctrine of Att.-

Gen. 0. Napier. The only way of recon-

ciling the cases taken upon their respective

facts, is by referring tlie decision in Att.-

Gen. v. Jackson to the absence of an

English representative, though here again

we are met by the dictum of Lord Cotten-

ham in Arnold v. Arnold, 2 My. & Cr. 273,

to the effect that it was impossible, that

the liability of the legatee to duty could

depend on an act of the executor in prov-

ing or not proving the will in this coun-

try
;
yet if Lord Cottenham be correct it

is difficult to see how the law could be

enforced. The amount of duty, the fact

whether any duty is payable, the person

from whom it is to be recovered, in short,

everything necessary to found a specific

claim on the part of the Crown, depends

on whether the will is valid or invalid, or

whether revoked or altered by Subsequent

codicils ; these are matters to be deter-

mined by the English law, (the testator's

domicile being English,) and they remain

undetermined if the will has not been

proved in this country.

Estates pur autre vie.—Estates pur

autre vie are realty ; the question whether

they are liable to duty is therefore inde-

pendent of the question of domicile.

Ghatfield v. Berchtoldt, L. E., 7 Ch. 192.

Succession duty.—Succession duty,

like legacy duty, is payable only where

the deceased was domiciled in this coun-

try (Wallace v. Att.-Gen.,. L. E., 1 Ch. 1);

but the property once received by the

executor and invested here upon the

trusts of the will, any subsequent devolu-

tion (as on the death of a tenant for life)

confers a succession which attracts the

duty. Att.-Gen. v. Campbell, L. E., 5 H.

L. 524.

Probate duty.—The question of pro-

bate duty does not depend on domicile,
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(though the codes of many civilized states do) (m) accord with our own.

in this particular.5 Sometimes, however, a diificulty occurs in the-

application of the principle, from the fact that the foreign state, though

it recog*nizes the general doctrine, yet imposes restrictions on the testa-

mentary power unknown to the law of the adopted country, and from,

which it may not permit its citizens to escape, in regard to property

within its jurisdiction, by a mere change of domicile. For instance,,

the French law does not, like our own, permit a man to bequeath his-

entire property away from his wife and children, (n) Now, if a

Frenchman dies domiciled in England, is it quite clear that his mov-

able property in France would be subject to British law, so as to pass-

by such a will ? In such cases the code Napoleon seems to draw a.

distinction between the acquisition of a foreign domicile by mere resi-

dence, and some other more decided acts of self-expatriation, such as-

that of becoming the naturalized subject of another state, (o)

It follows, from the same rule, that if any person, whether a

British subject or a foreigner, dies whilst domiciled abroad,,

the law of the place which at his death constituted his-

home will regulate the distribution of his movable (p) property im

Domiciled
foreigner.

but (except in the case of personal estate

appointed under a general power, which

is expressly made subject to'probate duty

by 23 and 24 Vict., c. 15, § 4) is payable on

so much only of the testator's property as,

but for the will, the Ordinary would have

been entitled to administer. Att.-Gen. v.

Dimond, 1 Cr. & J. 356, 1 Tyr. 243 ; Att.-

Gen. V. Hope, 1 Cr., M. & K. 530, 4 Tyr.

878, 2 CI. & Pin. 84, 8 Bli. 44 ; Drake v.

Att.-Gen., 10 CI. & Fin. 257, affirming

Piatt V. Eouth, 3 B. av. 257, 6 M. & Wels.

756 ; an'' overruling Att.-Gen. v. Staff, 2

Cr. & M. 124, 4 Tyr. 14 ; and Palmer v.

Whitmore, 5 Sim. 178. Compare Att.-

Gen. V. Bouwens, 4 M. & Wels. 171, as to

foreign securities trannferahle in this coun-

try by delivery, which were held liable to

duty as ordinary chattels ; and see Pearse

V. Pearse, 9 Sim. 430 ; Vandiest v. Fyn-

more, 6 Sim. 570 ; Fernandes' Executors'

case, L. B., 5 Ch. 314; Att.-Gen. v. Pratt,

L. B., 9 Ex. 140. As to certain Indian

securities, see 23 and 24 Vict., o. 5.]

[*4]

(m) See Price v. Dewhurst, 4 My. & Cr„

83.

5. But the property to which this rule-

is applicable must be purely personal, for

if it savors even of the realt;^, it wUl he-

controlled by the lex loei. Thompson v^

Adv.-Gen., 12 CI. & Fin. H. L. Cas. 1 ;,

Att.-Gen. v. Napier, 6 Ex. Eep. 217.

(n) 'Vide post p. *5, note (y).

(o) Liv. 1, tit. 1, ch. 2, § 17.

Leaseholds are governed by the lex:

loci.

—

(p) The word movable is here used

advisedly instead of personal, as the dis-

tinction between real and personal estate-

is peculiar to our own policy, and is not

known to any foreign system of jurispru-

dence that is founded on the civil law, ia-

which the only recognized distinction was-

between movable and immovable prop-
erty. Leaseholds for years, therefore,,

which obviously belong to the latter de-
nomination, though they are with us
transmissible, as personal estate, are gov-

erned by the lex loei, and do not follow the-
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England, in case of intestacy, i. e. should he happen to have left no

instrument which, according to the law of his adopted country, would

amount to a testamentary disposition of such property
; (5) and if he

left a will, the same law will determine its validity [both as regards

personal competence in the testator (r) and the hequeathable nature of

the property willed,] (s) and ^ill also re*gulate the construction {t) of

such will, of which, therefore, an English court will not grant probate

unless it appear to be an effectual testamentary instrument according

to the law of the domicile. And, by parity of reasoning, the English

court will grant probate of an instrument ascertained to be testamentary

according to the law of the foreign domicile, though invalid and inca-

pable of operation as an English will. Thus, (m) probate was granted

of the will of a married lady, who at the time of her death was domi-

ciled in Spain (of which country she was, it seems, also a native), on

its being shown that by the Spanish law a feme covert may, under cer-

tain limitations, dispose of her property by will as a, feme solefi

person ; so that, if an Englishman domi-

ciled abroad dies possessed of such prop-

erty, it will devolve according to the

English law. [See Preke v. Lord Car-

bery, L. R, 16 Eq. 461. It is Shown in

Bacon's Abr., tit. Leases, how it hap-

pened that leaseholds were held to pass

to the executor. A lease for years was

only a contract between lessor and lessee

;

and lessee, if evicted, could only recover

damages in a personal action against les-

sor, not the possession. The benefit of

such a contract of course passed to the

executor ; and though lessees were after-

wards held entitled to recover the posses-

sion itself, no change was made in the

rule of succession.

Since, then, the rule mobilia sequuntur

personam is inapplicable to leaseholds, it

follows (subject to 24 and 25 Vict., c. 114, I

2, presently stated, and which speaks of

"personal" estate,) that to dispose of

leaseholds a will must be executed ac-

cording to 1 Vict., u. 26, and that the will

of a domiciled foreigner not so executed,

though it may be proved here, and will

enable the executor to sell leaseholds

(Hood V. Lord Barrington,L.E.,6 Eq. 218,)

will nevertheless not operate on the bene-

ficial interest. The title of the executor

is from the probate ; the beneficial inter-

est will devolve as undisposed of.]

[q) Somerville v. Lord Somerville, 5

Ves. 750 ; and see Hogg v. Lashley, 6 B.

P. C. Toml. 577.

[()•) In re Osborne, 1 Deane 4, 1 Jur. N.

S. 1220 ; In re Maraver, 1 Hagg. 498.

(3) Kilpatrick v. Kilpatrick, 6 B. P. C.

584, cit. ; Doglioni v. Crispin, L. B., 1 H.
L. 301.]

{t) Bernal v. Bernal, 3 My. & Cr. 559,

ii. [Barlow v. Orde, L. E., 3 P. C. 164,

(lex loci admitting illegitimate with legiti-

mate children).]

(m) In re Maraver, 1 Hagg. 498. As to

the law of Spain respecting testamentary

dispositions, see Moore v. Budd, 4 Hagg.

346.

6; The validity of a will of personal

property being determined by the law of

the domicile of the testator, it is held that

a will of personalty void by the law of the

domicile of the testator is void every-

where, notwithstanding that its execution

may be in accordance with the law of the

place where the property is located. 2

[*5]
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And it is»the constant practice of the court here to grant [ancillary]

Ancillary probate of wills of [testators domiciled in foreiern coun-
probate. .t,.,, , ., ,, .,

triesj which have been previously proved there, without

inquiring [or permitting inquiry] into the grounds of the [foreign]

proceeding, though the bulk of the property of the deceased testator

should happen so be in England, ix)

Where probate has been granted of an instrument eventually ascer-

Effeot where tabled not to be testamentary according to the law of the
probateis ,..,,. t/i i. i ii
granted in domicile, this proceedmg (though it vests the whole per-

sonalty which is within the jurisdiction of the court in the

executor, as to whose legal title the grant of probate is conclusive,) doas

not regulate or affect the ultimate destination of the property, which

therefore the executor will be bound to distribute according to the law

of the domicile, {yp

Greenl. Ev., U 668, 669; Whart. Confl.

Laws, I 561; Story Confl. Laws, § 473.

And it would seem that where a person

made a will valid in the place of his

domicile at the time of its execution, but

having changed his domicile before death

and his domicile at death is where the

will so executed is not valid, the will

would be treated as a nullity. Yet if

prior to his death he were to resume his

domicile in the place where the will was

executed, it would be held to be a valid

and binding will, notwithstanding his

change of domicile in the meantime.

Hyman v. Gaskins, 5 Ired. 267 ; Dupuy

V. Wurtz, 53 N. Y. 556 ; Moultrie v. Hunt,

23 N. Y. 394 ; Desesbats v. Berquier, 1

Binney 336 ; De Sobry v. De Laistre," 2

Harr. & J. 193 ; Crofton v. Ilsley, 4

Greenl. 139. But see Nat v. Coons, 10

Mo. 543. But now, by 24 and 25 Vict., c.

114, it is provided that the will need not

be made according to the law of the

domicile at the time of the death of the

testator. But the will is valid if it be

made according to the law of the place

where it was made, or of the place where

the testator was domiciled when the same

was made, or of the laws then in force in

that part of the British dominions where

he had his domicile of origin. See Ir-

win's Appeal, 33 Conn. 128. See also

Fleeger v. Pool, 1 McLean 189, as to the

ruling in Tennessee on the question of the

validity of a will made in Pennsylvania,

and there proved under its laws.

[x) In re Read, 1 Hagg. 474
;
[Hare v.

Nasmyth, 2 Add. 25 ; In re Gaynor, 4 No.

Cas. 696 ; Enohin v. Wylie, 10 H. L. Ca.

1 ; In re Earl, L. E., 1 P. & D. 450 ; Miller

V. James, L. E., 3 P. & D. 4 ; In re Cosna-

han, L. E., 1 P. & D. 183.]

{y) Thornton v. Curling, 8 Sim. 310.

In this case, an Englishman went to re-

side in France, where he was domiciled

at his death, and left a will providing for

an illegitimate child and its mother, to

the exclusion of his wife and legitimate

child, which the French law does not

permit. Donations by a Frenchman,

(whether testamentary or by act inter

vivos) must not exceed a moiety if he

leave at his decease one legitimate child,

a third if he leave two, and a fourth if he

leave three or more ; the descendants of

a deceased child being considered as one.

Moreover, a Fi-enchman cannot dispose

of the whole of his property, if he leaves

only ascendants.

7. In the United States this is true of

real as well as personal estate, as in the

various states there is no distinction made
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Where the construction of the will is to be regulated by foreign law,

the opinion of an advocate versed in such law is obtained, Foreign law,

for the information and guidance of the English court on ta^Md^"""^"

which devolves the task of construing it
;

{z) [or the English *coiirt

may remit a case for the opinion of a court in any other part of the

British dominions, (a) or of a court in any foreign country with which
there is a convention for that purpose.] (6) But if the point in dispute

depend upon principles of construction common to both countries, the

court will adjudicate upon the question, according to its own view of the

case, without having recourse to the assistance of a foreign jurist. (c)8

between wills of real and personal estate.

Iji many of the states it is provided by

statute that the probate of the will is con-

clusive as well in regard to real estate as

to personalty, and cannot be inquired

into in any other court. In other states

the probate is but prima facie evidence

that a will of real estate was duly exe-

cuted. Dublin V. Chadbourne, 16 Mass.

433 ; Hardy v. Hardy, 26 Ala. 524 ; Bai-

ley V. Bailey, 8 Ohio 239; Tompkins v.

Tompkins, 1 Story C. C. 554 ; Tarver v.

Tarver, 9 Peters 180; Hegarty's Appeal,

75 Peun. St. 512; Smith v. Bonsall, 5

Eawle 80; Coates v. Hughes, 3 Binney

498 ; Harven v. Springs, 10 Ired. 180

;

Darbey.j). Mayer, 10 Wheat. 470 ; Barker

V. McFerran, 26 Penn. St. 211.

[(a) Harrison v. Harrison, L. R., 8 Ch.

346 ; i, e,, of an advocate practising in the

particular foreign country, study else-

where of its laws is insufficient. Bristow

V. Sequeville, L. B., 5 Ex. 275 ; In re Bon-

em, 1 P. D. 69.

(o) 22 and 23 Vict., c. 63 ; acted on in

Login V. Princess of Coorg, 3.0 Beav. 632.

(6) 24 Vict., c. 11.]

(c) Bernal v. Bernal, 3 My. & C. 559.

[Collier v. Eivaz, 2 Curt. 855'; Earl Nel-

son V. Earl Bridport, 8 Beav. 527, 547
;

Yates V. Thompson, 3 CI. & Fin. 586;

Martin v. Lee, 9 W. K. 522. But the

court here is bound by a previous judg-

ment in re of the foreign court, Doglioni

V. Crispin, L. E., 1 H. L. 301.]

8. It would seem to be but reasonable.

if not absolutely necessary, to determine,

in the case of a foreign will of personalty,

the law of the country where the testator

was domiciled, else the principle that the

movables should follow the law of the

domicile, might be wholly subverted. The
more important question, however, would

appear to be how the court is to be in-

formed as to what the law of the foreign

domicile is. In Baron de Bode v. Keginam,

10 Jur. 217, it was held by Lord Denman,

C. J., Williams, J., and Coleridge, J., con-

curring, that for that purpose it was com-

petent to examine counsel learned in the

law of the foreign country, who might

testify as to the contents of a statute, with-

out any effort to account for the non-pro-

duction of the statute, although it is a

written document. This is undoubtedly

a very common method of proving foreign

law. But it can hardly be deemed a per-

fectly safe course. The testimony of ex-

perts on any subject seldom agrees, as is

known to all practitioners, and it is, to

some extent, proverbial that an expert

testifies invariably in favor of the party

who has called him. Lawyers, well

versed in the learning of their profession,

do not always agree as to the significance

or force of the statute law. What cer-

tainty, then, could be attached to the tes-

timony of " an advocate versed in such

law," when called upon to testify as to

the lex domicilii, in the case of a foreign

will? The British Parliament has taken

a proper step in the enactment of the 24

[*6]
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As a will, in regard to movable property, is construed according to

the law of the domicile, there is, it will be observed, nothing on the

face of it which gives the peruser the slightest clue as to the nature of

Vict., ch. XI., which provides the method

for informing the Superior Courts of Great

Britain as to what the foreign law is on any

point which may arise in those courts. See

Whart. Confl. Laws, ? 771, et seq. See

the remarks of Justice Story on this point.

Story Cbnfl. Laws, ? 63(5 ; also, of Mr.

Greenleaf, 1 Greenl. Ev., ?§ 486 to 489.

But when foreign law is to be proved in

any case it is to be proved as fact, and the

determination whether there be such law

or not must in each case depend upon the

testimony then given as to such fact.

Kline v. Baker, 99 Mass. 253 ; ICnapp v.

Abell, 10 AUen 485 ; Bowditch v. Soltyk,

99 Mass. 186 ; VUeiv. Semple, 5 C. E. Gr.

(N. J.) 288 ; Campion v. Kille, 1 McCart.

229; Ball v. Franklinite Co., 3 Vroom
102; Delafield v. Hand, 3 Johns. 310;

Francis v. Insurance Co., 6 Cowen 404,

429 ; Lincoln v. Battelle, 6 Wend. 475

;

Dollfiis V. Frosch, 1 Denio 367 ; Talbot v.

Seeman, 1 Cranch 1, 38 ; Haven v. Foster,

9 Pick. Ill, 129 ; Palfrey v. Portland, S. &
P. K. B. Co., 4 Allen 55 ; Brackett v. Nor-

ton, 4 Conn. 517 ; Mostyn v. Fabrigas,

Cowp. 174; Freemoult v. Dedire, 1 P.

Wms. 429 ; Male v. Roberts, 3 Esp. Rep.

163; Smith v. Blagge, 1 Johns. 238;

Legg V. Legg, 8 Mass. 99 ; Territtv. Wood-

rufl; 19 Vt. 182 ; Taylor „. Bank of Illi-

nois, 7 Mon. 576 ; Barrows v. Downs, 9 B.

I. 446 ; Bryant v. Kelton, 1 Tex. 434 ; Mc-

Deed v. McDeed, 67 111. 545; Rape u.

Heaton, 9 Wis. 328; Walsh v. Dart, 12

Wis. 635; Nelson v. Bridport, 8 Beav.

527; Baltimore and Ohio R. R. Co. v.

Glenn, 28 Md. 287 ; Gardner v. Lewis, 7

Gill 377 ; De Sobry v. De Laistre, 2 Har.

& J. 191 ; Norris v. Harris, 15 Cal. 226

;

1 Chitt. Plead. 219 ; 1 Phill. Ev. 301, 2, n.

;

Daniell Ch. Pr. (4 Am. ed.) 95, 864; 1

Greenl. Ev , ?§ 486, 488 ; Best Ev., § 33

;

Id., § 513. However, a question arises,

when one learned in the foreign law testi-

fies as an expert in regard to that law,

whether the evidence given by the witness

shall be given to the court for its in-

formation as taw, or to the jury to be

passed upon by them. It would seem

that if the witness testify as to the exist-

ence of a foreign statute, or its general

construction, his testimony is to be ad-

dressed to the jury, and they are to pass

upon it as upon any other fact in the case.

Kline v. Baker, uibi supra; Moore v.

Gwynn, 5 Ired. L. 187 ; Dyer». Smith, 12

Conn. 384; Ingraham v. Hart, 11 Ohio

255 ; Holman v. King, 7 Mete. 384. But

see the remarks of Fowler, J., in Fergu-

son V. Clifford, 37 N. H. 98, where he

says :
" Foreign laws are to be proved as

facts, by evidence addressed to the court

and not to the jury." But if the testimony

consists wholly of a written document, as

a statute or judicial opinion, it is to b^

addressed to and passed upon by the court.

Kline v. Baker, «6i supra ; Ennis v. Smith,

14 How. 400 ; Owen v. Boyle, 15 Maine
147 ; Church v. Hubbart, 2 Cranch 187 ;

State V. Jackson, 2 Dev. 563 ; People ».

Lambert, 5 Mich. 349 ; Bremer v. Free-

man, 10 Moore P. C. 306; Di Sora v.

Phillipps, 10 H. L. Cas. 624; Haven «.

Foster, 9 Pick. Ill, 129 ; Ely v. James,

123 Mass. 36 ; Lockwood v. Crawford, 18
Conn. 370. But if it be an unwritten law

or custom of the foreign country it must
be proved by the parol testimony of an
expert. Ennis v. Smith, vbi supra; Mc-
Rea u. Mattoon, 13 Pick. 53, 59 ; Haven
V. Poster, ubi supra ; Frith v. Sprague, 14
Mass. 455 ; Consequa v. Willings, 1 Peters

C. C. 229 ; Territt v. Woodruff, ubi mpra;
Tyler v. Trabue, 8 B. Mon. 306 ; Barrows
V. Downs, 9 R. I. 446 ; Bryant x. Kelton,

uhi supra; McDeed v. McDeed, 67 111.

545 ; Dyer v. Smith, 12 Conn. 390 ; Nel-

son v. Bridport, ubi supra; De Sobry ».

De Laistre, 2 Har. & J. 191 ; Baltimore
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the laws by which its construction is regulated; it may have been

made ia England, be written in the English language, the testator may

and Ohio E. E. Co. v. Glenn, 28 Md. 287.

But it is not necessary that the person

called to testify to the foreign law should

be a lawyer. All that will be required

will be that the court be satisfied tliat the

party produced as a witness actually knows

the law as to which he is about to give

evidence. Hall v. Costello, 48 N. H. 176,

179 ; Pickard v. Bailey, 26 N. H. 152

;

Dyer v. Smith, 12 Conn. 390; Vander

Donckt V. Thellusson, 8 Q. B. 812. Proof

of the law by an attorney of the foreign

state or country was held not to be suffi-

cient. Van Buskirk v. Mulock, 3 Harr. (N.

J.) 184. But where such attorney was him-

self a defendant in chancery, his tes-

timony in connection with a printed copy

of the laws of his state was received.

Condit V. BlackweU, 4 C. E. Gr. (N. J.) 193,

196. In the United States it has been

frequently held, that in one state the

printed statutes of a sister state, published

by authority of the state whose statutes

they purport to be, may be read in evi-

dence as the law of such state. Territt v.

Woodruff, 19 Vt. 182; Lockwood v. Craw-

ford, 18 Conn. 871 ; Taylor v. Bank of

Illinois, 7 Mon. 576 ; McDeed v. McDeed,

67 m. 545. The states of the union may

admit, as evidence, the public acts of each

other, without the authentication required

by the act of congress ; with such authen-

tication they vivst be admitted. Taylor

V. Bank of Illinois, iiii supra. It may be

questioned whether the judge has the

right himself to consult the foreign law

when he is not satisfied with the testi-

mony given by the witness. See remarks of

Lord Chelmsford, in Di Sora v. PhilUpp^,

10 H. L. Cas. 624; and in United States

of America v. McEae, L. E., 3 Ch. Ap. 86,

Lord Chelmsford said :
" I do not see that

there is any impediment to an English

judge, with the act of congress before him,

construing it for himself without further

aid, just as he would an English act of par-

liament." But it appears to be held in the

Goods of Dormoy, 3 Hagg. 767, that the

proper course is for the ambassador to cer-

tify the law of the country he represents.

See Best on Evidence, 5? 33 and 513.

In case no testimony is offered as to what
the law ill question is, it will be taken by

the court to be tlie same as the lex fori oa

the same subject. Chase v. Insurance C6.,

9 Allen 311 ; DoUfus v. Frosch, 1 Denio.

367 ; Palfrey v. P. S. & P. E. E. Co., ubi

supra; Adams v. Way, 33 Conn. 432;.

Bay V. Church, 15 Conn. 18 ; Eape v,

Heaton, vbi supra; Shepherd v. Nabors,.

6 Ala. 631 ; High Appl't, 2 Doug. (Mich.)

515 ; Norris v. Harris, 15 Cal. 226. The-

witness will give his understanding of

what the law means and of its applica-

bility to the case at bar, in addition to tes-

tifying as to the words of the statute.

Cocks V. Purday, 2 C. & K. 269. And it.

appears that he will be permitted to refresh

his memory as to the law by reference to-

the statute itself, though the jury must pass

upon the fact exclusively from the evi-

dence of the witness. Barrows v. Downs,

9 E. I. 446 ; Sussex Peerage, 11 CI. &
Fin. 85. In the Sussex Peerage, 11 CL
& Fin. 115, it was remarked by Lord

Brougham: "The witness may refer to-

tlie sources of his knowledge, but it is per-

fectly clear that the proper mode of prov-

ing a foreign law is not by showing to the-

house the book of the law, for the house

has not the organs to know and to deal

with the text of that law, and, therefore,

requires the assistance of a lawyer who
knows how to interpret it." See Condit

V. Blackwell, 4 C. E. Gr. (N. J.) 193. In

a recent case in Massachusetts it is said

:

" The laws of another state are not laws-

of this commonwealth, which our citizens-

are bound to know, or of which our courts-

have judicial knowledge; but they arfr

facts of which both citizens and courts-

must be informed as of other facts. As-
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have described himself as an Englishman, (d) and it may have been

proved in a,n English court ; and yet, after all, it may turn out, from

the extrinsic fact of the maker being domiciled abroad at his death,

that the will is wholly withdrawn from the influence of English juris-

prudences

[As in other respects, so with regard to its execution, a will of mov-
Exeeution of ables must, as a general rule, be tried by the law Of the

abiea. testators domicile at his death. So that an English court

will not grant probate of the will of a testator domiciled in England,

unless it be exeputed according to the law of England
;
(e) nor of a

testator domiciled abroad, unless it be executed according to the law of

the foreign domicile. (/) In Bremer v. Freeman, (g) the testatrix was

an English subject resident at Paris, *and executed a will conformably

foreign laws can only be known as far as

they a;re proved, no evidence of them can

be admitted at the argument before this

court which was not offered at the trial,

or otherwise made part of the case re-

served. When the evidence consists of

the parol testimony of experts as to the

existence or prevailing construction of a

statute, or as to any point of unwritten

law, the jury must determine what the

foreign law is, as in the case of any con-

troverted fact depending upon like testi-

mony. But the qualifications of the ex-

perts, or other questions of competency

•of witnesses or evidence, must be passed

upon by the court; and when the evi-

dence admitted consists entirely of a

written document, statute or judicial

opinion, the question of its construction

and effect is for the court alone. And if

the evidence is uncontradicted, and will

not support the action, it is the duty of

the court so to instruct the jury." Kline

V. Baker, 99 Mass, 253, 254.

(d) This of course is not conclusive, (as

to which see Nevinson v. Stables, 4 Euss.

210,) though the fact of a testator being

described as resident abroad would pro-

duce suspicion and inquiry as to the for-

eign domicile.

9. Tlie mere residence of a British sub-

ject in a foreign country at the time of

[*7]

making his will, and his decease, did not,

in the case of a testator dying before

August 1st, 1861, render a, will valid

because it conformed with the law of the

country where he so resided. The dis-

tinction between residence and domicile has

become immaterial by stat. 24 and 25

Vict., c. 114, § 1, as to a subject of Great

Britain making a will out of the king-

dom, and dying since August 6th, 1861.

Wms. Ex'rs (6th Am. ed.) 435.

[(e) Countess Ferraris v. M. of Hert-

ford, 3 Curt. 468, 7 Jur. 262, 2 No. Cas.

230 ; Croker v. M. of Hertford, 4 Moo. P.

C. C. 339, 8 Jur. 868, 3 No. Cas. 150.

(/) Stanley v. Bernes, . 3 Hagg. 373;

Moore v. Darell, 4 Hagg. 346.

{g) 10 Moo. P. C. C. 306. The case

was a curious one ; for the law of France

does not permit a, foreigner to acquire a

domicile there, so as to affect the mode
of making a will, without license from the

government ; in other words, without such

license the foreigner may make a will

according to the law of his original domi-

cile. In France, therefore, the English

will would have been held good (see Sug.

K. P. S., p. 404; CoUier v. Eivaz, 2 Curt.

855 ; seeus as to intestate succession, 1 Oh.

D. 270), and it had in fact been pro-

nounced valid on that ground by the

Prerogative Court (1 Deane, 192.1
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to English law ; but probate of it was refused on the ground that she

was domiciled in France, and that the will was not valid according to

French law.

To obviate such questions with regard to testators dying after 6th

August, 1861, it is enacted by 24 and 25 Yict., c. 114, LordKing-

that (§1) every will and other testimentary instrument

made out of the United Kingdom by a British subject (whatever may
be the domicile of such person at the time of making the same, or at

the time of his death) shall as regards personal estate be held to be well

executed for the purpose of being admitted to probate if the same be

made according to the forms required either by the law of the place

where the same was made or by the law of the place where such person

was domiciled when the same was made, or by the laws then in force

in that part of her majesty's dominions where he had his domicile of

origin : and (§ 2) that every will and other testamentary instrument

maxie within the United Kingdom by any British subject (whatever

may be the domicile of such person at the time of making the same,

or at the time of his death) shall as regards personal estate be held to

be well executed, and shall be admitted to probate if the same be exe-

cuted according to the forms required by the laws for the time being in

force in that part of the United Kingdom where the same was made.

By § 3 no will or other testamentary instrument shall be held to be

revoked or to have become invalid, nor shall the construction thereof

be altered, by reason of any subsequent change of domicile of the per-

son making the same
;
(A) nor (§ 4) is the act to invalidate any will or

other testamentary instrument as regards personal estate which would

have been valid if the act had not been passed, except as such will or

instrument may be revoked or altered by any subsequent will or testa-

mentary instrument made valid by the act.

Thus, for the purpose of British probate, a choice is given among

several forms of execution, all in addition (§ 4) to that —its effect on
'

. .
the legal

which alone was formerly sufficient ; and, in terms, the act operation of

is directed only to modes of execution ; but it has been

held that a testamentary instrument, depending on the act for the

validity of its execution, must also depend for its legal effect on the

[_(h) In re Eippou, 32 L. J., Prob. 141, former domicile restored the will. Story

3 Sw. & Tr. 177 ; In re Eeid, L. E., 1 P. & Confl., eh. XI., § 473 ; Wms. Ex'rs, p.

D. 75. This section also excludes the 352, u. (A), 6th ed.

further question whether resumption ofthe
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local *law on which its execution is rested. Thus, in Pechell v. Hil-

derley, {k) a British subject with an English domicile died in 1867,

leaving a will and codicil, neither of which was executed according to

the law of England, but the codicil (though not the will) was well

executed according to the law of Italy, where it was made. By that law,

as proved in the case, it could not stand alone without the will, and did

not set up the will, although endorsed upon and referring to it. It was

argued that the codicil being well executed according to the act, its legal

«ffect must be determined by the lex domieilii, and that according to that

law the codicil republished and made good the will. (Z) But Lord Penz-

ance held otherwise. Whether such would be the effect of applying the

English law in the manner proposed, he said it was not necessary to

discuss, for he was of opinion that in determining the question whether

any paper was testamentary, regard could be had to the law of one

•country only at a time, and that the mixing up of the legal precepts of

two different countries could only result in conclusions conformable to

neither. The court therefore pronounced against both documents.

The act affects British subjects only, (m) and can only be enforced

—affects British whcrc the property in question is locally situate within
^subjects only. .^ ,,,,.-., , ._-,. ,

British jurisdiction. H oreign courts are not bound to re-

•cognize the act in determining whether a given instrument is a valid

will of personal property withia their own jurisdiction : and thus the

personal property, British and foreign, of a British subject may be

SugBestions as distributable according to two distinct laws, (n) There-
to wills of En- „ -, , , n r- • ,1

giishmendomi- torel, the neccssitv 01 contormmg m the testamentary act
oiled abroad. -"

^ i i . , . ., . .,, .

to the law oi the ultimate domicile, is still an important

doctrine to the' numerous British residents in foreign countries ; and it

appears that the circumstance of the contents of the will indicating that

the testator contemplated returning to England (but which intention

lie never executed,) (o) [of even an express declaration that he intends

to retain his domicile of origin,] (p) is insufficient to exclude the law

of his domicile ascertained by the facts of the case. (5)10

(k) L. E., 1 P. & D. 673. (0) Stanley v. Bernes, 3 Hagg. 375.

(l) Vide post ch. VI., ? 4. [(p) In re Steer, 3 H. & N. 594.]

(m) Including subjects by naturaliza- (g) As to the animus revertendi, see also

tion. In re Gaily, 1 P. D. 438 ; In re Lacroii, Bruce v. Bruce, 2B.&P.229, n.

2 P. Div. 94. 10. But if a person having left his

(n) See Sug. E. P. S. 405-6 : being the domicile with intention of acquiring an-

very result which the rule " mohilia sequun- other dies en route and before the new

iur personam " was established to prevent, domicile be acquired, his property will be

1 H. L. Ca. 15.] distributed in accordance with the law of

[*8]
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If an EnglTshmaa, domiciled abroad, has real estate (including *in

this definition property held by him for terms of years) in his native

country, and also personal property ther6 or elsewhere, he ought to

make two wills, one devising his English lands, duly framed and exe-

cuted for'that purpose according to the forms of the English law, and

the other bequeathing, if permitted, his personal (or rather his mova-
ble) estate conformably to the foreign law. Wills made under such

circumstances require more than ordinary care, in order to avoid some

perplexing questions arising out of the conflict in the laws governing

the real and personal property respectively, {r)

Such questions may arise, and indeed have most frequently arisen,

in regard to the property of Englishmen domiciled in
_,

°- fni -, ..iT.-i-, n T T T
As to Scotland.

bcotland, or or Scotchmen domiciled m England ; the law

of succession and testamentary disposition being, in some respects,

different in these two sections of the United Kingdom, (s) Thus, in

Balfour v. Scott, (t) where a person domiciled in England died intes-

tate, leaving real estate in Scotland, the heir was one of the next of

kin, and claimed a share of the personal estate. To this claim it was

objected, that, by the law of Scotland, the heir cannot share in the

personal property with the other next of kin, except on condition of

collating the real estate ; that is, bringing it into a mass with the per-

sonal estate, to form one common subject of division, (u) It was

determined, however, that he was entitled to take his share without

complying with that obligation, the case being regulated as to the

movable property by the English law.

In Drummond v. Drummond (») a person domiciled in England

had real estate in Scotland, upon which he granted a heritable bond to

the former domicile. Story Confl. Laws, § and 32 Vict., c. 101, ? 20, land in Scot-

481. Munroe v. Douglass, 5 Madd. 379

;

laud may now be disposed of directly by

Smith V. Groom, 7 Fla. 81 ; dark v. Likens, will.] Where a domiciled Scotchman

2 Dutch. 207. But see In re Toner, 39 Ala. dies intestate, leaving infant children, and

454, where the domicile was held to be a possessed of property in Scotland and

fixed domicile, although the party claimed England, the Court of Session, it seems,

to be in itinere. appoints a factor to the children, to whom
(r) See Brodie v. Barry, 2 V. & B. 130. the English court grants administration.

(s) In Scotland there [was formerly] (In re Johnston, 4 Hagg. 182.)

no direct power of disposing of real estate (i) Stated in Somerville v. Lord Somer-

by wiU, but if there was a, conveyance ville, 5 Ves. 750, and cited 2 V. & B. 131

;

previously executed according to the pro- [and see Allen v. Anderson, 5 Hare 163.]

per feudal forms, the party might by will (m) Ersk. Inst. Law of Scotland 701,

•declare the use and trust to which it 5th ed.

should enure. Per Sir W. Grant in Bro- (x) Cit. 2 V. & B. 132.

die V. Barry, 2 V. & B. 132. [But by 31 [*9]
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secure a debt contracted in England. He died intestate; and the

question was, by which of the estates this debt was to be borne ? It

was clear that, by the English law, the personal estate was the primary

fund for the payment *of debts. It was equally clear that, by the law

of Scotland, the rea;l estate was the primary fund for the payment of

the heritable bond. It was said for the heir, that the personal estate

must be distributed accordiag to the law of England, and must bear

all the bm-dens to which it is by that law subject. On the other hand,

it was contended that the real estate must go according to the law of

Scotland, and bear all the bm-dens to which it is by that law subject.

It was determined that the law of Scotland should prevail, and that'

the real estate must bear the burden, (y)

Speaking of these two cases. Sir Wm. Grant has observed

—

" In the first case, the disability of the heir did not follow him to

England ; and the personal estate was distributed as if both the domi-

cile and the real estate had been in England. In the second, the disa-

bility to claim exoneration out of the personalty did follow him into

England; and the personal estate was distributed as if both the

domicile and the real estate had been in Scotland."

fBut by the law of Scotland, as of England, real estate is only a

subsidiary fund for the payment of movable debts ; and if the Scotch

heir of a domiciled Englishman has paid them, the law of the domicile

allows him to recover against the personal estate. («) Conversely,

English rules of marshaling in favor of legatees will not be applied

so as to throw on Scotch real estate debts of a domiciled Englishman,

to which it could not be made liable by the lex loei. (a)

In all these cases, the claim of the Scotch heir to exoneration, or his

liability to be charged was enforced by English courts in distributing

the personal estate only where the laws of both countries agreed in

conceding the claim or imposing the charge.

\_{y) But an express direction by a tes- bond, the debt wUl pass hj an English

tator domiciled in England for payment will. Buooleugh v. Hoare, 4 Mad. 467

;

of all his debts out of a specified fund will Oust v. Goring, 18 Beav. 383. See further

include the heritable bond. Maxwell v. as to the nature of heritable bonds. Bell's

Maxwell, L. R., 4 H. L. 506. Locke Commentaries on the Laws of Scotland,

Eng's Acts {post ch. XLVI.,) do not ex- 206 ; Ersk. List. 194.

tend to Scotland. A heritable bond will (s) Earl of Winchelsea v. Garetty, 2

not pass by an English will. Jerningham Keen 293.

V. Herbert, 4 Russ. 388. But where there (o) Harrison ij. Harrison, L. R., 8 Ch.

is an English security, and the debt is 342.

further secured by a Scotch heritable

[*10]
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Even before Lord Kingsdown's act, a will of personalty made under

a power formed an exception to the general rule, mobilia win under a

sequwitur persoiiam ; for if executed in the. particular form governed by
i • n 1 1 • • -n -11 T

lex domuyiUi,
*requu'ed by the power, it was, as it will still be, good

without reference to the testator's foreign domicile, because the appointee

takes, not under the instrument exercising, but under the instrument

creating the power
; (6) and the latter instrament is to be construed

according to the law of the place where it is executed, if it deals with

movables, and according to the lex loci rei sitae if with immovables. (o)ll

However, in D'Huart v. Harkness, (d) where by an English instrument

power was given to appoint a money fund "by will duly executed," it

was held that this did not mean any one particular form of will recog-

nized by the law of this country, but any will entitled to probate here,

and that the will of the donee, having been admitted to probate, was,

therefore, a good exercise of the power. Thus it came back to trying

the validity of the will by the law of the testatrix's domicile, (e) She

was domiciled abroad, and her will conformed to the law of her domi-

cile. If she had been domiciled here, the will would not have been a

valid appointment. (/) But if a power requires a will to be executed

in a particular form, a will executed in that form may be a valid

appointment, though not executed according to the law of the domi-

cile, (g)

Another exception to the general rule exists where by treaty between

this country and the country of domicile it is agreed that —nor where
there is a

the English law shall prevail. Thus subiects of the Otto- treaty to the

. -.7 P T . .
contrary.

man Empire cannot dispose of their property by will, but

(6) Tatnall i;. Hankey, 2 Moo. P. 0. C. De G., J. & S. 597 ; Theobald on Wills 6.

342 ; In re Alexander, 1 Sw. & Ti-. 454, n., But see Crookenden v. Fuller, 1 Sw. & Tr.

29 L. J., Prob. 93 ; In re Hallyburton, L. 441.

K., 1 P. & D. 90. [(d) 34 Beav. 324, (case before Lord

(c) Story Confl., ch. VIIL ; 3 Burge, pt. Kingsdown's act.)

2, ch. 20.] (e) It is presumed that the will was

11. Wms. Ex'rs (Sth Am. ed.) 438; proved in the ordinary way, and not

1 Eedfield Wills 270 ; Jones v. Jones, 3 merely on an allegation that it was in

Mer. 161; Stevens v. Bagwell, 15 Ves. execution of a power (Barnes «. Vincent,

139 ; Van Wert v. Benedict, 1 Bradf. 114

;

5 Moo. P. C. ^1.) The latter proceeding

Wallace v. Att.-Gen., L. E., 1 Ch. Ap. 1

;

would have decided nothing, and would

In re Lovelace, 4 De G. & J. 340 ; In re have given the court of construction no

Wallop's Trust, 1 De G., J. & S. 656 ; In ground on which to build its argument,

re Hallyburton, L. K., 1 P. & D. 90 ; Tat- vide post ch. II.

nail V. Hankey, 2 Moo. P. C. 0. 342; (/) InreDaly'sSettlement,25Beav.456.

Flood on Wills 300 ; Taylor v. Meade, 4 (</) Per Eomilly, M. E., 34 Beav. 328.

B [*1]]
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by treaty, English subjects domiciled there are allowed to do so, and

their wills must be executed according to the English law. (A)

A statement of some of the more important rules for ascertaining

the domicile of a testator or intestate, and a reference to

some of the cases of most frequent occurrence, may here

The law attributes to every one as soon as he is born

*the domicile of his father, if he be legitimate, and the

domicile of the mother, if illegitimate. This is the domi-

cile of origin, and is involuntary. Other domiciles, including domicile

by operation of law, as on marriage, are domiciles of

choice. For as soon as an individual is sui juris, it is

competent to him to elect and assume another domicile, the continuance

of which depends upon his will and act.l2 When another domicile is

Recurrence of put ou, the domicile of oriffin is for that purpose relin-
domicile of

. , , , , . , .

origin. quished, and remams m abeyance durmg the contmuance

Domicile, how
aficertained.

be made, [i]

Domicile of
origin

—of choice.

(h) Maltass v. Maltass, 3 Cm-t. 234, 1

Bob. 67, 7 Jur. 135, 8 Jur. 860, 2 No. Cas.

33, 3 No. Cas. 257.]

(i) See Lord Westbury's judgment,

Udny V. Udny, L. E., 1 H. L. Sc. 441.

By Stat. 24 and 25 Vict., c. 121, rules are

made for determining the question of

domicile as between this coimtry and any

other with which the sovereign may have

entered into a convention for that purpose

As to the operation of this act see Sugd.

E. P. S., p. 405.

Domicile is distinct from allegiance or

nationality, per Lord Westbury, L. E., 1

H. L. Sc. 459 ; Brunei v. Brunei, L. E., 12

Eq. 298.

12. Both the fact and the intention must

concur, in order to change the original

domicile. Hart v. Horn, 4 Kas. 232 ; Hal-

lowell V. Saco, 5 Greenl. 143 ; Eichmond

V. Vassalborough, Id. 396; Eingold v.

Barley, 5 Md. 186 ; Plummer v. Brandon,

5 Ired. Eq. 190; BroVn v. Smith, 15

Beav. 444. On this point it Vas remarked

by Sir H. i. Fust; in Craigie v. Lewiu, 3

Curt. 435, " The important question is, what

is necessary to constitute a change of domi-

cile ? There must be both animus et fac-

tvm—that is the result of all the cases.

This case must depend on its own circura-

r*i2i

stances ; the 'principle on which it is to be

determined is the same in all cases, and

that principle, extracted from all the

cases, is this, that a domicile once ac-

quired remains until another is acquired,

or that first one abandoned. I admit all

that has been said in this case, that length

of time is not important, for one day will

be sufficient, provided the animus exists."

And it appears that where there has been

an undoubted domicile of origin contin-

ued through a series of years, it is neces-

sary that there should' be clear evidence

of an intention to abandon it, accompa-

nied by acts sufficient to establish a new
domicile, in order to overcome the pre-

sumption that the old domicile continues.

Crookendeu v. Fuller, 1 Sw. & Tr. 441.

But the declarations that it is not the in-

tention of the party to renounce the orig-

inal domicile cannot overcome the inten-

tion and facts collected fi-om the acts of

the party. In re Steer, 3 Hui-1. & N. 594.

The intention to change is a question of fact

and not of law. Fitchburg v. Winchen-
don, 4 Cush. 190. When a, change of

domicile is alleged the presumption of the

law is that the domicile of origin remains

the true domicile until residence elsewhere

has been shown by the party who alleges
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of the domicile of choice, but it revives and exists whenever there is

no other domicile (as when the domicile of choice is in fact aband-

oned (k) with the intention of never returning,) and it does not require

to be regained or reconstituted animo et facto in the manner which is

jiecessary for the acquisition of a domicile of choice. (/) Domicile of

choice is constituted by residence freely chosen and intended to continue

for a non-limited period ; and length of residence is a most important

ingredient from which to infer the animus manendi.'] (m)

Where an Englishman or Scotchman divides his time about equally

between the two countries, the actual domicile is sometimes Divided

_ . f,
residence.

difficult to be ascertained, from the absence of prepon-

derating evidence in favor of either. Such was the case of Lord Som-

€rville, (n) a Scotchman by birth and extraction, originally domiciled

in Scotland, who [was elected a representative peer for Scotland], took

a house in London, and lived there half the year, the remainder of

which he spent in Scotland, where he still had an establishment ; he

died at his house in London. Sir R. P. Arden, M. R., after an elabor-

ate argument, held that the original domicile remained unchanged, and,

consequently, the succession to the personal property of the deceased

nobleman (who had died intestate) was to be governed by the law of

Scotland. The argument in favor of the English domicile was urged

on behalf of the relations of the half-blood, whom the law of Scotland

excluded. Had the deceased nobleman had no ''original domicile in

either of the two countries, which in his later life he alternately made

the change. Ennis ?;. Smith, 14 How. 400^ country, although there be not only the

Bumham v. Eangeley, 1 Wood. & M. C. probability, but also the belief on his part,

C. 7 ; Prentiss «. Barton, 1 Brock. 393

;

that he will remain there the rest of his

Brown II. Ashbough,40 How. Pr. 260 ; Max- life. Moorhouse v. Lord, 10 H. L. Cas.

weU V. McClure, 6 Jur. (N. S.) 407. And 272 ; Drevon v. Drevon, 10 Jur. (N. S.) 717.

the onus is upon the party who impugns [k) The intention without the act of

the original domicile. Crookenden v. abandonment is insufficient. In re Baffe-

Fuller, 1 Sw. & Tr. 441. Though a man nell, 3 Sw. & Tr. 49, 32 L. J., Prob. 203.

leave his original 'domicile and reside (I) King v. Foxwell, 3 Ch. D. 518.

elsewhere, yet unless his intention to (m) Cockrell v. Cockrell, 2.5 L. J., Ch'.

change his domicile be clearly proved, he 732 ; Douc^t v. Geoghegan, 9 Ch. D. 441.]

will not lose his domicile of origin. Cap- (m) 5 Ves. 750, [and see Forbes v.

deviellec. Capdevielle, 21 L. T. (N. S.) 660

;

Forbes, Kay 353. The duties of an Eng-

Adams v. Evans, 19 Kans. 174. In order lish peer as such do not prevent his ac-

to lose such domicile and acquire a new quiring a foreign domicile. Hamilton v.

one, the person must intend quaienus in Dallas, 1 Ch. D. 257. For the purposes

illo exuere patriam. It will not be suffi- of succession a man cannot have more
cient for him to take a house in the new than one domicile. lb.]

[*13]
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his home, the difficulty of applying the principle adopted by the M.
Ei. as the ground of his decision would have been greatly increased ; ia

. such a case the question would be, whether this state of things did not

let in the original (i. e., in the case supposed, the foreign) domicile.l3.

13. A man's domicile is prima fade tlie

place of Ms residence, but this may be

rebutted by showing that such residence is

either constrained or transitory. The
question of domicile is always a question

of fact, and in each case the conclusion

must be arrived at from a careful consid-

eration of everytliing connected with the

case, from which not only the /aciMm, but

also the animus of the party concerned

may be proved. Story says a domicile is

'' a residence at a particular place, accom-

panied with positive or presumptive proof

of continuing there for an unlimited time."

Story Confl. Laws, I 43. Colt, J., how-

ever, says :
" A definition of domicile is

difficult, if not impossible." Hallet v.

Bassett, 100 Mass. 170 ; and Shaw, C. J.,

says :
" No exact definition can be given

of domicile ; it depends on no one fact or

combination of circumstances, but from

the whole taken together it must be de-

termined in each particular case." Thorn-

dike V. Boston, 1 Mete. 245; and

the same learned judge also says:

—

" Actual residence, that is, personal pres-

ence in a, place, is one circumstance to

determine the domicile, or the fact of

being an inhabitant, but it is far from

being conclusive." Sears v. Boston, 1

Mete. 251. Again, it is said, in opinion

of the .judges of the Supreme Court of

Massachusetts, that "there are certain

well-settled maxims on this subject. These

are, that every person has a domicUe

somewhere ; and no person can have more

than one domicile for one and the same

purpose at the same time. It follows

from these maxims that a man retains his

domicile of origin tUl he changes it by

acquiring another ; and so each successive

domicile continues until changed by ac-

quiring another. And it is equally obvi-

ous that the acquisition of a new domicile

does at the same instant terminate the

old one." 5 Mete. 588, 589. Lord

Wensleydale defines domicile, "Habita-

tion in a place with the intention of

remaining there forever, unless some

circumstance should occur to alter his

intention." Whicker v. Hume, 7 H. L.

Cas. 164. Beasley, C. J.,says: "The prose-

cutor in this case is the owner of much
valuable real estate situated in this state

^

he has resided here and been protected

by our laws for many years ; it is not

pretended that he has had, or now has,

any intention to return to his own country

at any fixed period ; under these circum-

stances his legal domicile is evidently in-

this state." State, Beckett, v. Collector of

Bordentown, 3 Vroom 192. The prosecu-

tor in this last case was a foreign-bom

resident of New Jersey, who had not been

naturalized, and it was urged that he had

no domicile in New Jersey. What " resi-

dent of this state" means in California,

stated Eix v. McHenry, 7 Cal. 89. To-

constitute a legal domicile there must be

actual residence, and at the same time the

intention of making that residence the

home of the party. Hiestand i;. Kuns,

8 Blackf. 345; McClerry jj.Matson, 2 Ind.

79 ; Burgess v. Clark, 3 Ind. 250 ; Wayne
V. Greene, 21 Me. 357 ; Turner v. Buck-
field, 3 Greenl. 229; HenriettaTownship ij.

Oxford Township, 2 Ohio St. 32; Mc-
Kowen v. McGuire, 15 La. Ann. 637;

Leach v. Pillsbury, 15 N. H. 137 ; State

V. Daniels, 44 Id. 383 ; Boardman v.

House, 18 Wend. 512 ; Graham v. The
Public Adm'r, 4 Bradf. 127 ; Hegemau v.

Fox, 31 Barb. 475 ; Frost v. Brisbin, 19

Wend. 11 ; Mclntyre v. Chappell, 4 Tex.

187; Home v. Home, 9 Ired. L. 99;
Crawford v. Wilson, 4 Barb. 504 ; Foster

V. Hall, 4 Humph. (Tenn.) 346 ; Douglas

V. Douglas, L. E., 12 Eq. 617 ; 41 L.
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[111 cases of residence equally divided between two places,

it has been said that the wife's constant residence in one of

J. Ch. 74 ; Dalhousie v. M'Douall, 7 CI.

& Pin. 817 ; Hart. v. Horn, 4 Kans. 232.

It is well established that domicile and

residence are not interchangeable terms; a

man's domicile may be in one place and

he may at the same time have a residence

for the time being in another place. Taze-

-well Co. V. Davenport, 40 111. 197 ; Bart-

lett V. City of N. Y., 5 Sandf. 44 ; Matter

of Hawley, 1 Daly 531 ; North Yarmouth

V. West Gardiner, 58 Me. 207. See also

Hampden v. Levant, 59 Me. 557 ; Alston

ui. Newcomer, 42 Miss. 186 ; Briggs v.

Eochester, 16 Gray 337 ; Harvard College

V. Gore, 5 Pick. 370 ; Bell v. Pierce, 51 N.

Y. 12 ; Walcot v. Botfield, Kay 534. A
party may have a residence which is orig-

inally intended to be for a special or

limited period. This residence may,

liowever, afterwards become general and

permanent, and it will thereupon become

his domicile from the moment that the

animus manendi can be inferred. A domi-

•cile of choice must be one of perfect free-

dom, and not induced by any external

rnecessity whatever. In the goods of the

Duchess D'Orleans, 1 Sw. & Tr. 253.

Though a man may have two domiciles

for some purposes, he can have, only one

for the purpose of succession. In England

it seems to be held that if a person has

two residences, one in the country and the

other in the metropolis, in each of which

Jbe spends a portion of his time, if he be

-under no obligation of duty to live in the

anetropolis he shall be considered to be

•domiciled in the country, but a merchant

whose business is in the metropolis shall

be held to be domiciled in the city and

not at his country residence. Per Lord

Alvanley, 5 Ves. 789. But in the United

States it would seem to be different. See

opinion of Davis, J., in Gilman v. Gilman,

62 Maine 176, where it is said: "If the

merchant was originally from the country,

and he keeps up his household establish-

ment there, his residence in the city will

be likely to have the characteristics of a

temporary abode. While if his original

domicile was in the city and he purchases

or builds a country house for a place of

summer resort, he will not be likely to

establish any permanent relations with

the people or the institutions of the town

in which it is located." In New Jersey it

is held that a person having a fixed domi-

cile in another state coming into New
Jersey for part of the year with his family

and servants, to reside at a house owned
by him there, does not thereby change his

domicile and become an inhabitant of

New Jersey. State v. Boss, 3 Zab. 517.

See also Leonard v. Stout, 7 Vroom 370,

where the same doctrine is held as to a

person having a fixed domicile in New
Jersey, who spends part of the year in

New York. But see also opinion of

Eunyon, C, in Stout v. Leonard, 8 Vroom
492, to the effect that such resident of New
Jersey loses his domicile in New Jersey

upon returning to New York for the win-

ter. See also Gilman v. Gilman, 52 Me.

165; Harvard Coll. v. Gore, 5 Pick. 370;

Frost V. Brisbiu, 19 Wend. 11 ; Bartlett t.

City of New York, ubi svpra. A residence

once obtained continues in law without

intermission until a new one is gained.

Cadwalladert). Howell, 3Harr. (N. J.) 138

;

Gilman D. Gilman, 52 Me. 165; Abingtonii.

North Bridgewater, 23 Pick. 170 ; Thorn-

dike V. City of Boston, 1 Mete. 242 ; Kil-

burn V. Bennett, 3 Mete. 199 ; Littlefield

V. Brooks, 50 Me. 475 ; Jennison v. Hap-
good, 10 Pick. 77 ; Isham v. Gibbons, 1

Bradf 69 ; Clark v. Likens, 2 Dutch. 207

;

Trammell v. Trammell, 20 Tex. 406;

Parsons v. City of Bangor, 61 Me. 457

;

Eeed's Appeal, 7 Penna. St. 378 ; Carey's

Appeal, 75 Penna. St. 201. "A man can

have but one domicile at the same time

for the same purpose." Colt, J., in Hal-

let V. Bassett, 100 Mass. 170 ; Gilman v.
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them is strong evidence of animus in favor of domicile in that

place.] (o)l4

" The question of domicile," said Lord Loughborough, in the case

of Bempde v. Johnstone, (p)
" 'prima facie, is much more a question of

fact than of law. The actual place where a person is, is pjima faoiey

to a great many purposes, his domicile. You encounter that, if you.

show it is either constrained, or from the necessity of his affairs, or

transitory, that he is. a sojourner, and you take from it all character of

permanency. If, on the contrary, you show that the place of his resi-

dence is the seat of his fortune, or the place of his birth, upon which

I lay the least stress ; but, if the place of his education, where he

acquired all his early habits, friends and connections, and all the links-

that attach him to society are found there ; if you add to -that, that he-

had no other fixed residence upon an establishment of his ovra, yom
answer the question."

Gilman, vii supra; Abington v. North

Bridgewater, ubi supra. Davis, J., says :

"An intention to dispose of his property

according to the laws of any place, does

not tend to fix the testator's domicile

there. Nor does the fact that he described

himself in -his will as of a particular city

and state make any difference." Gilman

V. Gilman, 52 Me. 177. See also Jopp v.

"Wood, 34 Beav. 88.

[(o) Forbes v. Forbes, Kay 364. But see

per Wickens, V.-C, Douglas v. Douglas,

L. E., 12 Eq. 647.]

14. In the following cases it is held

that the domicile of the husband is also

the domicile of the wife : Davis v. Davis,

30 111. 180 ; Greene v. Greene, 11 Pick. 410

;

Hackettstown Bank v. Mitchell, 4 Dutch.

516 ; Hanberry v. Hanberry, 29 Ala. 719

;

Williams v. Saunders, 5 Coldw. (Tenn.) 60

;

McAfee v. Kentucky Univeraity, 7 Bush

135 ; Dow V. Gould & Curry S. M. Co.,

31 Cal. 629 ; Dalhousie v. M'Douall, 7 CI.

& Fin. 817. But the wife may acquire a

different domicile from that of the hus-

band. Irby V. Wilson, 1 Dev. & B. Eq.

568. But contra, Dolphin v. Eobins, 5

Jur. (N. S.) 1271. The domicile of the

wife will be determined by that of the

husband. Harrison v. Harrison, 20 Ala_

629. And it appears that a feme covert

living apart from her husband has not the-

power to change her domicile. In re-

Daly, 25 Beav. 456. A, in 1862, was-

appointed to the U. S. army from Indi-

ana, where his parents then raided, and.

where he had, up to" that time, resided..

His father afterwards went to Baltimore t»>

reside, and subsequently was domiciled

in Salt Lake City. In 1867 A married

B in Florida, her residence being in New
York city. After the marriage A went,

to various places in thelJ. S. on active ser-

vice, and in 1869 was appointed Indian,

agent for New York, and was stationed at

Dunkirk, where in that year B died, leav-

ing a child six days old. A opposed the-

probate of the will of B, on the ground
that her domicile and his was in Indiana,,

and that, by the law of that state, the will

was revoked by the birth of the child. It

was held that the onus was on A to show-

that the domicile of B was in Indiana;

that this was not sufficiently shown, and
that the will was properly admitted to
probate. Ames v. Duryea, 61 N. Y. 609..

(p) 3 Ves. 201 [Udny v. Udny, s«p.j

Stevenson v. Masson, L. K., 17 Eq. 78.
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[If the residence is " constrained " by external necessity, as by the

duties of military or naval service : (a) or of a temporary Besidence of

, .

J. .* necessity,

political (?•) or judicial (s) office ; by imprisonment, (t) or

by flight from civil commotion or revolution
;
(m) it will not confer

*a domicile. So, neither an ambassador (x) nor a consul (y) —in public
service &c.

loses his original domicile by residence in the foreign

country where he is accredited. But if a consul engage in trade there,

his character of consul is, for some purposes at least, merged in that of

merchant, (z) And if, being already domiciled in a foreign country, a

man be appointed by his own sovereign ambassador (a) or consul (b)

in that country, his original domicile is not thereby restored quoad

succession to personal property. On the other hand, a life employ-

ment abroad in the public service alters the domicile. (e)15

(g) Phillim. Dom., p. 79. Persons en-

tering the military service of a foreign

state acquire the domicile of that state. lb.

Where, as in the United Kingdom, differ-

ent laws prevail in different parts, a

domicile in one, as Jersey or Scotland, is

not altered by entering the military or

naval service of thekingdom. In re Patten,

6 Jur. (K S.) 151 ; Brown v. Smith, 15

Beav. 444. But service under the East

India Company gave an Indian domicile.

Bruce v. Bruce, 2 B. & P. 229 ; Forbes v.

Forbes, Kay 356. However, with a few

immaterial differences, the stat. 1 Vict., u.

26, was made law in India by an act of

council, No. 25, A. D. 1838, and applies to

all wills made on or after 1st February,

1839. And by the Indian succession

act (Act. X.), 1865, succession- to im-

movable property in India is regulated

by the law of India ; that to movables by

tlje law of the domicile. See Macdonald

V. Macdonald, L. E., 14 Eq. 60.

(r) Att.-Gen. v. Pottinger, 6 H. & N-

733, 747, Governor of the Cape and of

Madras.

(s) Att.-Gen. v. Eowe, 1 H. & C. 31,

Chief Justice of Ceylon.

(i) Phillim. on Dom., p. 87.

(m) De Bonneval v. De Boniieval, 1

Curt. 856.

[(i) Story Confl., § 48; Phillim. on

Dom., p. 79.

(y) Sharpe v. Crispin, L. R., 1 P. & D.

611.

(s) Phillim. on Dom., pp. 124, 125. By
the rules of their service, British consuls

are forbidden to take part in mercantile

affairs. Sharpe v. Crispin, L. E., 1 P. &
D. 617.

(a) Heath v. Sampson, 14 Beav. 441

;

Att.-Gen. v. Kent, 1 H. & C. 12.

(b) Sharpe v. Crispin, L. E., 1 P. & D.

611.

(c) Commissioners of Inland Eevenue

V. Gordon's Executors, 12 CasI Court Sess.

657. The cases decided on service with

the East India Company, sup., u. (5), are

to the like effect]

15. The house of an ambassador is re-

garded as part of the territory which he

represents. It makes no difference, there-

fore, how long he may stay in the country

to which he is accredited, his domicile

remains unchanged. But if a consul

engage in business, he will, on that ac-

count, be divested of his official preroga-

tives in this respect, and he will acquire

a domicile at the place where he resides

and conducts his business. Whart. Confl.

Laws, I 49. But if a person resident and

domiciled in a foreign country accept an

[n4]
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One who settles as a trader in a foreign country will thereby com-

monly acquire a domicile in that country
;
(d) nor is the

contrary to be inferred merely because, bemg a British

subject, he has the benefit of treaties which, without making special

provision for testamentary questions (e), secure to him certain-immuni-

ties and privileges, and because he invariably acts and regards himself

offloer on half- as aji Englishman. (/)16 Nor will his being an officer in

the British service on half-pay, and (in order to retain his

pay) requiring and obtaining leave of absence, (g) nor being an officer

on unlimited furlough, sjibject to a positive obligation to return to

duty when ordered, (A) prevent his acquiring a domicile other than

British ; though such an obligation would be strong to rebut any pre-

sumption that a domicile was contemplated in a foreign country where

the obligation could not be enforced, for an intention contrary to duty

is not to be presumed, (i)

Residence in any place for health's sake is of dubious import ; and

Residence for further manifestation of intention is requisite before such
health's sake. ,

residence can be assumed to be permanent.} (A)17

appointment in the foreign service of

another country, that will not destroy

his domicile. Warrender v. Warrender, 2

01. & Fin., H. L. Gas. 488 ; Pitt v. Pitt, 36

So. Jur. 522.

1(d) Cockrell v. Cockrell, 2 Jur. (N. S.)

727 ; 25 L. J., Ch. 730 ; AUardice a. On-

slow, 12 W. R. 397 ; Douceti!. Geoghegan,

9 Ch. D. 441.

(e) Maltass v. Maltass, 3 Ourt. 231, 1

Bob. 67, 7 Jur. 135, 8 Jur. 860, 2 No. Gas.

33, 3 No. Gas. 257.

(/) Moore v. Budd, 4 Hagg. 346.]

16. If a person enter a state with the

intention of remaining only if he find

some employment, he does not thereby

acquire a domicile in thai state. Boss v.

Boss, 103 Mass. 575. Compare Brown v.

Ashbough, 40 How. Pr. 260. Nor will a

person who leaves his own country and

goes to another country for the purpose

of trade or acquiring a fortune there, ac-

quire a domicile in the latter country by

mere residence, however long he may

remain there. Jopp v. Wood, 34 Beav.

Kg) Cockrell v. Gockrell, 25 L. J., Ch.'

730. See also Commissioners of Inland

Revenue v. Gordon's Executors, 12 Gas.

Coui-t Sess. 657.

(A) Att.-Gen. v. Pottinger; 6 H. & N.

733, 747; Forbes •<-. Forbes. Kay 359.

Secus, if the furlough be for a limited

period. Craigie v. Lewin, 3 Curt. 435, 7

Jur. 519, 2 No. Gas. 185.

(i) Hodgson v. De Beauchesne, 12 Moo.

P. 0. 0. 285.

(k) See Hoskins v. Matthews, 8 D., M.
& G. 13 ; and per Wood, V.-C, Kay 367.]

17. It would seem that residence in any

given place on account of one's health,

ought not to affect the former domicile, a's

such residence would clearly be ex necessi-

tate, and as intimated, ante n. 13; such

residence cannot be one of choice. There-

fore it is probable that so long as one

remained in any place solely for health's

sake, he would not be held to be domiciled

there, and in case of his death, his estate

would undoubtedly be distributed in ac-

cordance with the law of his former resi-

dence. The fact of its being a residence
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*It has been made a question, wlietHer infant children, who, after

the death of the father, remain under the care of their DomicUeof

mother, follow the domicile which she may from time

to time acquire, or retain tliat which their father had at his death,

until they are capable of gaining one by acts of their own. The
weight of authority in such cases seems to be in favor of the mother's

domicile ; 18 and, therefore, where an Englishman domiciled in Guern-

sey, died there, and the widow came to, and took up her residence in

England, bringing her children with her ; it Avas held, that the suc-

cession to the personal property of two of her children, who died there

at an early age, was to be governed by the law of England, there being

no ground to impute the removal to fraudulent intention. (I)

f,x necessitate would unquestionably be

negatived by declarations of the party

showing animus manendi, and such animus

would probably be inferred from the party

remaining in such place after a competent

physician had pronounced him so far re-

covered as to render it safe for him to

depart. Still v. Woodville, 38 Miss. 646;

Dupuy V. Wurtz, 53 N. Y. 556. So, too,

if the residence be not on account of

health, but merely for pleasure.

18. In a recent case in New York it

was held that the domicile, as well as the

habitation of infants, follows that of the

father, and after his death that of the

mother, until her remarriage ; also that

the mere fact of being at a place is 'prima

jacie evidence ofhaving a domicile there.

Byall v. Kennedy, 40 X. Y. Superior

Court 347. It has also been held in New
York that upon the death of the father

the mother may change the domicile of

the child. If she marry again she would

take the domicile of her second husband,

but that of the chUd would remain un-

changed. Her control over that would

be gone. Brown v. Lynch, 2 Bi-adf. 214.

So, too, in West Virginia. She cannot

render the estate of the child subject to

the law of succession and distribution of

the state into which the may move.

Mears v. Sinclair, 1 W. Va. 185. And
in Tennessee. Allen v. Thomason, 11

Humph. (Tenn.) 536.

(/) Bottinger v. Wightman, 3 Mer. 67

;

but see Story, \ 46. [The general rule is

well known that infants and married wo-

men cannot change their domicile by
their own acts. See Kay 353, Eobins v.

Dolphin, 1 Sw. & Tr. 37, in D. B. 29, L.

J., Brob. 11 ; In re Daly's Settlement, 25

Beav. 456 ; Yelverton v. Yelverton, 29

L. J., Matr. 34. So in the case of one

lunatic from infancy. Sharpe v. Crispin,

L. B., 1 B. & D. 611. But the scope of

this treatise does not admit of a full expo-

sition of the law of domicile ; this will be

found in books specially devoted to the

subject ; and see Hayes & Jarman Cone.

Forms of Wills, p. 543, 8th ed., by Dun-
ning.]

[*16]
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*CHAPTER II.

FORM AND CHAEACTERISTICS OF THE liSfSTRUMENT.

A will is an instrument by which a person makes a dispasition (a)

Ambulatory of his property to take effect after his decease, and which
nature of wills. ... it, i iii.-i-

IS m its own nature ambulatory and revocable during his

life.l It is this ambulatory quality which forms the characteristic of

[(a) Where one by will said, "I pro-

pose to give the residue hj codicil, or

otherwise to let it devolve as if I had

died intestate," and he left no codicil, he

was held not to have disposed of the res-

idue. Ash V. Ash, 10 Jur. (N. S.) 142.]

1. A will is defined by Johnson, J., in

Tomkins v. Tomkins, 1 Bailey 96, to be

a declaration of a man as to the manner

in which he would have his estate dis-

posed of after his death. The words

"wUl" and "testament" are held in

these days to be synonymous, and are

used interchangeably in the law. How-
ever, by the civil law, such an instrument

was recognized as a testament only when

an executor was made by and named in

the instrument. An
,
old writer says : "A

testament is the full and complete decla-

ration of a man's mind, or last will of

that he would have to be done after his

death ;
* * * and this is sometimes

called a will, or last will." Shep. Touch.

399. " At one time the word ' testament

'

or the combined form, 'will and testa-

ment,' applied strictly to a bequest of

chattels, ' will ' having been employed to

signify a devise of realty, although Lit-

tleton states that ' a man may devise by

testament liis lands and tenements.'

"

Flood on Wills 56. See also 2 Black.

Com. 373; Id. 493. Blac'kstone, how-

ever, confuses the terms, although in the

[*]6]

main distinguishing between devises of

lands and bequests of chattels ; thas he

says (2 Com. 498), " a man may devise

the whole of his chattels." See also Shep.'

Touch. 400. An old author of repute

says that " a testament taken strictly ac-

cording to the definition thereof, differeth

from a last wiU, yet not as opposite thereto,

but only as the species differeth from the

genus, for every testament is a last will,

but every last will is not a testament. A
last will is a general word, and agrees

with each several kinds of last wills or

testaments ; but a testament, properly so

called, is only that kind of. last will

wherein an executor is named." Go-

dolph. Orph. Leg. 5 ; Flood on WiUs 57.

The word " wiU " is understood to include

prima fade all instruments of a testamen-

tary character which could go to make
the will. Crosby v. MacDoual, 4 Ves.

610; Gordon t). Lord Eeay, 5 Sim. 274;

Aaron v. Aaron, 3 DeG. & Sm. 475. Ba-

con says :
" According to some, a will is

the declaration of the mind, either by
word or writing, in disposing of an estate,

and to take efiect after the death of the

testator." 7 Bao. Abridg., tit. Wills, 299,

a. See also Estate of Wood, 36 Cal. 75,

80 ; Eagsdalei'. Booker, 2 Strobh. Eq. 348,

352 ; McGee v. McCants, 1 McCord 517,

522 ; Lucas v. Parsons, 24 Ga. 640 ; Jack-

son V. Betts, 9 Cow. 20S. Blackstone says
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wills ; for, thougli a disposition by deed may postpone the possession

or enjoyment, or even the vesting, until the death of the disposing-

that the power to make a will is*" a right

given to the proprietor of continuing his

property after his death in such persons as

he shall name." 2 Black, Com. 490. If the

instrument has no operation inter vivos, but

depends for its operation entirely upon

the death of the maker to .consummate it,

it must be regarded as a will. Carey v.

Dennis, 13 Md. 1. The appointment of

an executor may be, by the will, dele-

gated to another. Hartnett v. Wandell,

60 N. Y. 346. A date is not a material

part of a will. If it have no date, or if

the date be a wrong one, the will may still

be a good will. And parol testimony is

admissible to prove the actual time of its

execution. Wright v. Wright, 5 Ind.

389 ; Deakins v. Hollis, 7 Gill & J. 311.

But when the will is dated, the presump-

tion is that it was made at the time of its

date. Sawyer v. Saivyer, 7 Jones L. 134.

Nor is it necessary that a will should show

where it was made. This is a matter de-

hors the wUl, and may be proved like any

other fact. Succession of Hall, 28 La.

Ann. 57. Before the passage of the re-

cent wills act in England (1 Vict., c. 26,)

there was little formality required as to

the execution of a will of personalty or

as to the form of the instrument, but any

writing which could have been established

as having been made by the testator

animo ieslandi was admitted to probate as

a will. But prior to the recent wills act

devises of real estate in England were re-

quired to be in writing and attested by at

least three credible witnesses. The re-

cent wills act has, however, placed all

wills on the same footing. In the United

States statutes similar to the wills act

generally prevail. 4 Kent 501 ; 1 Eedf

on Wills 4, 168 ; Wms. Ex'rs (6th Am.

ed.) 6, 7, 8; Best on Evidence, ? 222;

Theobald on Wills 64; Walkem on Wills

9. The onus is upon the proponent of the

will to establish all those facts which the

statute requires, in order to impress upon

the instrument a testamentary character.

Eoberts v. Welch, 46 Vt. 164. A codicil

is a supplement to a will, by which the

will is either enlarged or restricted. It

may add to or subtract from, alter, ex-

plain, confirm, re-execute, revive or re-pub-

lish any will with which it can be incor-

porated. There may be many codicils,

but there can be but one will. "A codicil

also is in writing or by word, as a testa-

ment is." Shep. Touch. 399. In the old

English law a codicil was understood to-

be a will in which no executor was:

named, and was accordingly defined by
Godolphin to be " the just sentence of

our will, touching that which we would

have done after our death without the ap-

pointing of an executor,'' and was by him
called "an unsolemn last will." Go-

dolph., pt. 1, ch. 6, § 2. But its more mod-
ern sense is as given above, and in tlie

modern sense it is part of the will, all

making but one, testament. Wms. Ex'rs

(6th Am. ed.) 8. See the case of Sherer

V. Bishop, 4 Bro. C. C. 55, for a good illus-

tration of the principle that the will and

all codicils together make but one testa-

ment. See also Dayv. Croft, 4 Beav. 561 ;,

Warwick v. Hawkins, 5 DeG. & Sim. 481

;

but see, to contrary effect. Hall v. Severne, 9-

Sim. 515 ; Fuller v. Hooper, 2 Ves., Sr., 242.

In construing a will with codicils, all the

papers are to be taken together, as parts-

of one instrument, and if there be a cod-

icil, which appears to have been executed

and attested at the same time and place

with the will itself, it would undoubtedly

be taken to constitute a part of the orig-

inal will. Negley v. Gard, 20 Ohio 310.

An instrument whicli disposes of no prop-

erty, but simply declares an intention to-

revoke a previous will, is not awill or a cod-

icil, and is therefore not entitled to probate.

In the goods of Eraser, 39 L. J., Prob. 20 ;

2 L. R., P. & D. 40 ; 21 L. T. (N. S.) 680.
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party, yet the postponement is in such case produced by the express

terms, and does not result from the nature, of the instrument. Thtis,

if a man, by deed, limit lands to the use of himself for life, with

remainder to the use of A in fee, the effect upon the usufructuary en-

joyment is precisely the same as if he should, by his will, make an

immediate devise of such lands to A in fee ; and yet the case fully

illustrates tlie distinction in, question; for, in the former instance. A,

immediately on the execution of the deed, becomes entitled to a remain-

der in fee, though it is not to take effect in possession until the decease

of the settlor, while, in the latter, he would take no interest whatever

until the decease of the testator should have called the instrument into

operation.

[A will may be made so as to take effect only on a contingency.

Contingent and if the contingency does not happen, the will ought not

to be admitted to probate. (6) The contingency wiU gen-

ially attach to every part of the will ; e. g., to a clause revoking for-

mer wills, (o) But a codicil in other respects contingent will be

admitted to probate if it expressly confirms the will, for this operates

as a re-execution of the will, {d) A reference to some impending

danger is common to most of these cases, *aud the question is whether

the possible occurrence of the event is the reason for the particular

disposition which the testator makes of his property, as where he says,

"Should anything happen to me on my passage to W., I leave," &c.

;

•(e) or only the reason for making a will, as where he says, " In case

of accident, being about to travel by railway, I bequeath," &c, (/) A
will may also be made contingent on the assent of another person, (^g)^

(5) Parsons v. Lanoe, 1 Ves. 190; 1 tain set of circumstances being or not

Wils. 243 ; Sinclair v. Hone, 6 Ves. 607. being in existence in such and such a

(c) In re Hugo, 2 P. D. 73. time named, or during a certain . pe-

{d) In re Da Silva, 30 L. J., Prob. 171. riod. In the goods of Porter, L. R., 2

[(e) Eoberts v. Roberts, 1 Sw. & Tr. P. & D. 22. A person intending to go to

537, 31 L. J., Prob. 46 ; In re Porter, L. R., Ireland, made his will in these words

:

2 P. & D. 22 ; In re Robinson, Id. 171

;

" If I die before my return from my jour-

Lindsay I'. Lindsay, Id. 459 ; In re Hugo, 2 ney to Ireland, I direct thatmy house and

P. D. 73. . land at T., and all the appurtenances and

(/) In re Thorne, 4 Sw. & Tr. 36, 34 L. furniture thereto belonging, be sold as

J., Prob. 131 ; In re Dobson, L. R., 1 P. & soon as possible after my death, and there-

D. 88 ; In re Martin, Id. 380. out all my debts and funeral charges be

{g) In re Smith, L. R., 1 P. & D. 717.] paid. Item—jeiOOO to A out of the said

2. A contingent or conditional will is money arising by the said sale, and £100

•one that is to take effect upon the happen- to B." The testator, after the making of

ing or not of some event ; or upon a cer- this will, went to Ireland, but returned to

[*17]
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A will, intended to take effect as an exercise of a power, is not neces-

sarily conditional on the existence of the power, if the testator has an

England, lived some years afterwards and

died. It was held by Lord Hardwicke

that the will was contingent, depending

upon the event of the testator's returning

to England or not ; as he did return, the

will could have no eflfeot, but was void.

Parsons v. Lanoe, 1 Ves., Sr., 190. See also

In the goods of Graham, 41 L. J., Prob.

46 ; 2 L. E., P. & D. 385 ; In the goods

of Newton, 42 L. J., Prob. 58. The
will of a mariner, commencing, "In-

structions to be followed if I die at sea or

abroad," is conditional. Lindsay v. Lind-

say, 2 L. K., P. & D. 459 ; 42 L. J., Prob. 32.

In Todd'sWill, 2Watts & S. 145, itwas held

that an instrument by which a party dis-

posed of his property in case he should

not return from a journey then contem-

plated, could not be admitted to probate

as a will, after his subsequent return and

death. See also In the goods of Smith,

L. B., 1 P. & D. 717 ;
Turner v. Scott, 51

Penna. St. 126 ; Frederick's Appeal,

52 Penna. St. 338 ; Bitter's Appeal, 59

Penna. St. 9 ; "Wagner v. McDonald, 2

Harr. & J. 346. Nor can a will be ad-

mitted to probate, at least to overthrow

the rights of a wife subsequently married,

which was made in contemplation of a

change of residence, and stated that it

was made to prevent disputes that might

arise after the death of the maker. Jacks

V. Henderson, 1 Desaus. 543. In Ken-

tucky a will saying, " If I never get back

home I leave you everything I have in

the world," was held to be a contingent

^vill, and as the husband returned home

it could not be taken as his will after his

death. Maxwell v. Maxwell, 3 Mete. (Ky.)

101. See also Augustus v. Seaboldt, Id.

155 ; Dougherty v. Dougherty, 4 Id. 25

;

Tarver v. Tarver, 9 Peters 174. In New
York a testatrix commenced her will with

these words: "According to my present

intention, should anything happen to me
before I reach my friends in St. Louis, I

wish to make a correct disposal of the

three hundred dollars now in the hands
of E," &c. ; it was held that the words " ac-

cording to my present intention" ex-

pressed tlae occasion of making the will,

and not a condition on which the will was
to depend, and it was therefore admitted

to probate. Ex parte Lindsay, 2 Bradf.

204 ; Thompson v. Connor, 3 Bradf. 366.

In Damon v. Damon, 8 Allen 192, a tes-

tator made a will as he was about to de-

part for Cuba. The will began as fol-

lows :
" In the name of God, amen. I, J.

W. D., being about to go to Cuba, and
knowing the dangers of voyages, do
hereby make this my last will and testa-

ment," &c. The first item was thus:

"First. If, by casualty or otherwise, I

should lose my life during this voyage, I

give and bequeath to my wife A," &c. He
then went on to give other specific de-

vises. He went to Cuba, returned, lived

two or three years and died. The will

was admitted to probate. Hoar, J., said,

in delivering the opinion, " There seems

to be no reason, upon principle, why an

instrument cannot be made which is to

take effect as a will, only on the happen-

ing of a contingency named in it. As
every devise or legacy, and the appoint-

ment of an executor may be made condi-

tional, if the same condition applies to aU,

it may be 4s well annexed to the entire

instrument as to a single provision ; and

the happening of the condition can then

be ascertained when the will is offered for

probate. But there are two points to be

settled before a will can be rejected from

probate on the ground that it is a condi-

tional will, and that the condition has

failed ; first, whether the intention of- the

testator is to make the validity of the

will dependent upon the condition, or

merely to state the circumstances and in-

ducements which lead him to make a tes-

tamentary provision ; and secondly, if the
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interest independent of the power (A) or a power not expressly referred

to (i) sufficient to support the disposition ; for if an intention appears

to dispose of the property, it matters not that the testator mistook the

origin or nature of his dispositive power.

Where the will is in terms clearly contingent, and the contingency

has failed, the will cannot either as to real estate, (Ic) or, since 1 Yict.,

c. 26, as to personal estate, (/) be set up, but by some act amounting to

a re-executiou of it. (m) Without some such act it is a nullity, and a

previous will stands unrevoked, [n)^ When on the death of the testator

the event is still in suspense, general probate will be granted at once, (o)

Of course the question still remains open what ejffect the will is to

have.4

language clearly imports a condition,

whether it applies to and affects the

whole will or only some paints of it. We
are of opinion that the condition (in this

will) does not affect any other than the

first clause of the will, and that the will

is therefore entitled to probate." 1 Eedf.

on Wills 176, et seq. ; Walkem on Wills

257, et seq.; Flood on Wills 431, et seq.

(A) Southall V. Jones, 1 Sw. & Tr. 298,

28 L. J., Prob. 112, 30 Beav. 187 ; Sing

V. Leslie, 2 H. & M. 68.

(i) In re Wilmot, 29 Beav. 644 ; Bruce

V. Bruce, L. E., 11 Eq. 371.

(A) Parsons v. Lanoe, 1 Ves. 190, 1

Wils. 243.

{I) Roberts v. Koberts, sup.; In re

Winn, 2 Sw. &. Tr. 147. Secus, before 1

Vict., c. 26, Burton v. Collingwood, 4 Hagg.

176 ; Strauss v. Schmidt, 3 Phillim. 209.

(m) In re Cawthron, 33 L. J., Prob. 23.

(m) In re Eobinson, L. E., 2 P. & D. 171.

3. Although the careftd preservation of

the instrument, after the contingency has

become impossible, would tend to show

that the testator meant it not as a contin-

gent will, yet the courts are very cautious

as to the admitting of such wills to pro-

bate. The proper test as to whether such

a will is contingent or not is the question

whether the disposition of the property

depends upon the happening of some

-event mentioned in the will, or whether

the imminence of the event is simply the

reason for the making of the will. In the

first case it would be wholly contingent

;

in the second it would not. In the goods

of Porter, L. E., 2 P. & D. 22. A will

made in Africa, and commencing, "In

the event of my death while serving in

this horrid climate, or any accident hap-

pening to me, I leave," &c., was held not

to be conditional on the death of the tes-

tator happening in Africa. In the goods

of Thorne, 34 L. J. (N. S.), P., M. & A.

131. A testator, by three letters, gave

certain testamentary directions :
" In case

I should die on my travels." He returned

and lived many years afterwards. By
subsequent acts he recognized the papers

two years before his death. It was held

that his return was not such a defeasance

as to invalidate the disposition of his

property du-ected by the letters. Strauss

V. Schmidt, 3 PhiUim. 209. See also In-

gram V. Strong, 2 Phillim. 294.

(o) In re Cooper, 1 Deane Eccl. E. 9.

It is presumed, though it is not so stated

in the report, that the children were mi-

nors. See also In re Bangham, 1 P. D.

429.

4. Where the deceased directed that

his will was to take effect only in the

event of his son dying under twenty-one

years of age, and his daughter dying un-

der that age, and unmarried, and then

went on to leave various legacies, and
appointed an executor, general probate
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Two or more persons may make a joint will, which, if properly exe-

cuted by each, is, so far as his own property is concerned,

as much his will, and is as well entitled to probate upon
^'""' ^'"'

the death of each, as if he had made a separate will, (p) But a joint

will made by two persons, to take effect after the *death of both, will

not be admitted to probate during the life of either. (g)5

of the will was decreed, although both

the children were then living. In the

goods of Cooper, Dea. & Sw. 9.

(p) In re Stracey, 1 Deane Eccl. E. 6,

1 Jur. (N. S.) 1177.

[(g) In re Eaine, 1 Sw. & Tr. 144.]

5. "A joint will is, as its name imports,

one single instrument made by t'fro or

more testators, and such a will is entitled

to probate as that of the survivor of the

testators, because, being joint, it is o will

and the will of all and each of the

parties." Flood on Wills 431. In the

goods of Stracey, Dea. & Sw. 6. But it is

said, in Schumaker v. Schmidt, 44 Ala.

454, that such a wUl is entitled to a sepa-

rate probate on the death of each testator,

as his will. But if the will so provides,

and the disposition made of the property

requii-es it, the probate should be delayed

until the death of both or all the testators.

It has been held that an agreement to

inake mutual wills is valid, and after the

death of either of the parties is irrevoca-

ble. Izard V. Middleton, 1 Desaus. 116
;

Elvers v. Elvers, 3 Id. 190. There seems

to be some confusion in the authorities in

the use of the expressions joint and con-

joint. Some hold that a conjoint or mu-

tual will is one made by two testators by

distinct papers. Yet the term conjoint is

used in the reports in speaking of a sin-

gle instrument in the nature of a will

made by two or more testators. Dufour

V. Pereii-a, 1 Dick. 421. It has been held

that there could not be such a thing as a

conjoint or mutual will. Earl Darling-

ton V. Pulteney, 1 Cowp. 260. But there

are authorities which would seem to indi-

cate that this doctrine may go no further

than to deny that a conjoint or mutual

will can be made with the characteristic

quality of being irrevocable, unless with

the concurrence of the conjoint or mutual

testators. One ground of objection to

such an instrument as testamentary is its

irrevocability by either party at will.

Yet such a will may be enforced in

equity as a contract. See the subject dis-

cussed by Bradford, surrogate, in Ex parte

Day, 1 Bradf. 476. In the latter case it

was decided that a conjoint will may be

admitted to probate upon the death of

either party, as his will. And it also

seems from this same decision that such

an instrument is revocable as a will,

though irrevocable as a compact. Gould
V. Mansfield, 103 Mass. 408 ; Schumaker
u. Schmidt, 44 Ak. 454 ; Evans v. Smith,

28 Ga. 98 ; Clayton v. Liverman, 2 Dev.

& Bat. L. 558. It is held that by the Eo-
man-Dutch law the mutual will of a

husband and wife is to be read as the

separate will of each. Denyssen v. Mos-

tert, 4 L. E., P. C. 236 ; 8 Moore P. C. C.

(N. S.) 502. And the dispositions of each

are to be treated as applicable to his or

her half of the joint property. lb. In

such case each is at liberty to revoke his

or her part of the will during the life of

the co-testator, with or without communi-

cation with the co-testator, and even after

the co-testator's death. But if the spouse

who dies first has bequeathed any benefit

in favor of the survivor, and has after-

ward limited the disposal of the property

in general after the death of the survivor,

then it appears that the survivor, having

accepted such benefits, may not after-

wards dispose of his or her share in any

manner at variance with the will of the

deceased spouse. lb. But it is held in

[*18]
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If a testator makes separate wills of separate parts of his property,

Separate wills they need not all be proved together, (r) unless one incor-

propertiea. porates another, as by expressly confirming it. (s)

A will may be written in pencil, {t) But where a printed form was
Will in pencil filled up partly m ink and partly ia pencil, and the writing
or with blanks

. . ,
^ ^

,
•' -if^ .,!,,.

valid. Ill mk made sense with the form without help from the

writing in pencil, part of which was written over by the ink, the ink

Alabama that such an instrument is

clearly revocable. Schumaker v. Schmidt,

ubi supra. But in Kentucky it is held

that there must be a joint revocation ; a

revocation by either one separately would

not be held to be a revocation of the will.

Breathitt v. "Whitaker, 8 B. Mon. 530.

A will made jointly by husband and wife,

devising property of which he alone was

owner, was, on his death, sustained as his

valid will. Bogers, Applt., 11 Me. 303.

But a writing purporting to be a will

executed by two persons, disposing of all

their property jointly, is not a joint will,

nor is it a separate one. Clayton v. Liv-

erman, 2 Dev. & B. L. 558. But when

two persons agree to make mutual wills

it seems that bad faith in one, either in

failing to make his will, or destroying it,

after it has been made, will not prevent

the probate of the will of the other party.

Bynum v. Bynum, 11 Ired. L. 632. In

the case of Lewis u. Scofield, 26 Conn.

452, two sisters made a joint will in the

following language :
" We, P. & L. H.,

do make and ordain tliis our last will and

testament in manner and form aS follows,

viz. : That in the event of the death of

either of us, testators, the surviving sister

shall have and hold for hei- own use and

benefit, to dispose of in any manner what-

ever that shall seem most expedient, all

of the real and personal estate we shall be

possessed of." L. H. died, and the court

of probate approved the will as the sepa-

rate will of L. H. It was objected upon

the part of the heirs-at-law of L. H. that

the will, by reason of its joint execution,

was not a valid instrument. On appeal

the will was held to be the valid will of

L. H., and the decree of probate was

affirmed. Hinman, J., reviewed the En-

glish authorities, and then said :
" In this

case the will does not profess to have any

operation except upon the property of the

sister who may first die. Why should

the circumstance that her sister executed

the will with her be permitted to affect

this disposition in any way ? We do not

consider the authorities as at all decisive

against the probalte of such an instrument

as is before the court in this case ; and as

the point has not to our knowledge ever

been raised before in this state, we feel at

liberty to decide it upon the reason and

good sense of the case as it appears to us."

In Walkers. Walker, 14 Ohio St. 157, it

is held that a joint will is unknown to the

law of' Ohio, and is inconsistent with the

policy of its legislation. And such a will

cannot be taken to be the joint will of

both the parties, nor the separate will of

either. BrinkerhofF, J., said :
" It seems

to us that the recognition of the valid

existence of such a will would be so fruit-

ful of practical difficulties as to render it

wiser and better to ignore their cause

than to attempt to meet and overcome

them." 1 Eedf. on Wills 182; Wms.
Ex'rs (6th Am. ed.) 10; Walkem on

Wills 170.

[(r) InreAstor, 1 P. D. 150.

(s) In re Harris, L. R., 2 P. & D. 83.

See further on incorporation, post cb.

VI.

(<) Bateman v. Pennington, 3 Moo. P.

C. C. 223 ; Kell v. Charmer, 23 Beav. 195

;

and see Lucas v. James, 7 Hare 419.
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Form of wills.

writing alone was held to be the will, (it) A will is not invalid by

reason of blank spaces having been left in it.] (a;)6

The law has not made requisite, to the validity of a will, that it

should assume any particular form, or be couched in lan-

guage technically appropriate to its testamentary character.

It is suiScient that the instrument, however irregular in form or inar-

tificial in expression, discloses the intention of the maker respecting

the posthumous destination of his property ; and, if this appear to be

the nature of its contents, any contrary title or designation which he

may have given to it will be disregarded. 7

(«) In re Adams, L. E., 2 P. & D. 367.

(i) Comeby v. Gibbons, 1 Eob. 705, 6

No. Cas. 679 ; In re Kirby, 1 Rob. 709,

6 No. Cas. 693.]

6. The English statute of frauds re-

quired a will to be in writing, but there

was no reason, under that statute, nor is

there under 1 Vict., c. 26, why a will writ-

ten in pencil should not be held to be

good. And in these later days there can

be no question but that a will may be par-

tially written and partially printed, en-

graved or lithographed. Temple v. Mead,

4 Vt. 535; Henshaw v. Foster, 9 Pick.

312. The method of recording the body

of the instrument is not of great moment,

the formality of the execution being the

essential pait. Nor will the leaving of

blank spaces in the will render it void.

But it is not desirable to leave blank

spaces, especially just before the name of

the testator, since the fraud to which the

will would then lay itself open might be

a reason for holding it void, as it might

be considered that the object of such

spaces was to enable the testator to add

words to his will after its execution. And
it has been expressly held that where

there is unnecessary and unreasonable

blank Jspace between the conclusion of

the will and the signature of the testator,

the will is not legally executed, though it

be made manifest that the testator had no

intent to do anything more to the will

after he had signed it. Soward *. Soward,

1 Duv. 126, 132, 134. No rule, however,

can be laid down as to what space be-

tween the conclusion of the will and

the signature of the testator is un-

reasonable; in this regard every case

must depend upon its,own circumstances,

lb. See also Tilghman v. Steuart, 4 Harr.

& J. 156 ; 1 Eedf on Wills 165 ; Walkem
on Wills 158, 177 ; Flood on Wills 122;

Wms. Ex'rs (6th Am. ed.) 108, 146. It

has been recently decided, in Pennsyl-

vania, that a will which is wholly writ-

ten and signed in pencil is " in writing,"

within the statute, and that such a will is

unquestionably a valid will. Myers v.

Vanderbelt, 84 Penna. St. 510. See also

Philbrick v. Spangler, 15 La. Ann. 46.

7. Whether an instrument is to be con-

sidered as a will or not depends upon the

intention of the maker. Lyles v. Lyles,

2 Nott & McC. 531 ; Means v. Means, 5

Strobh. 167 ; Brown v. Shand, 1 McCord

409 ; Estate of Wood, 36 Cal. 75. It is

said by Smith, J., in Wright v. Brother-

ton, 2 Eawle 133, 134, " it is certainly in-

disputable that the intention of a testator,

expressed in his will, and fairly drawn

from it, must govern the construction of

it ; it is the pole-star in every will, and

ought to be firmly adhered to, when it

can be satisfactorily discovered." This

intention is to be ascertained in three

ways : 1. When it is expressed on the

face of the instrument. 2. When the in-

strument, not being a will in form, but

being a deed, letter, memorandum or other

writing containing an actual disposition of

C
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Thus, (2/) a deed-poll, and even au agreement or other instrument

thi'fom S?
*" between parties, has repeatedly been held to have a testa-

the estate, to take effect after death, is in

effect and operation a will. 3. By parol

proof, when the instrument is doubtful,

and the intention cannot be collected

from the face of the paper. McGee v.

McCants, 1 McCord 517. But the gen-

eral rule is that this intention must be

gathered from the contents of the whole

will. Wrig'ht v. Brotherton, 2 Kawle 133

;

Asay V. Hoover, 5 Penna. St. 21 ; Barker's

Appeal, 72 Penna. St. 421 ; Olmstead v.

Harvey, 1 Barb. 102 ; Parker v. Wasley,

9 Gratt. 477; Cook d. Weaver, 12 Ga.47
;

Clarlc V. Preston, 2 La. Ann. 581 ; Jack-

son V. Hoover, 26 Ind. 511; Hawley v.

Northampton, 8 Mass. 3 ; Lytic v. Bever-

idge, 58 N. Y. 592; Johnson v. M. E.

Church, 4 Iowa 180 ; Augustus v. Seaboldt,

3 Mete. (Ky.) 155 ; Sorsby _v. Vance. 36

Miss. 564 ; Davis v. Hayden, 9 Mass. 514

;

Wright V. Barrett, 13 Pick. 41 ; Guery v.

Vernon, 1 Nott. & McC. 69 ; Tappan v. De-

blois, 45 Me. 122; Stokes v. TiUy, 1

Stock, 130; MuUany v. Mullany, 3 Gr.

Ch. 16 ; Lasher v. Lasher, 13 Barb. 106

;

HaU V. ChaflFee, 14 N. H. 215 ; Bowly 1.

Lament, 3 Harr. & J. 4; Gillis v. Harris,

6 Jones Eq. 267 ; Provost v. Provost, 12

C. E. Gr. 296 ; Capal 11. McMiUan, 8 Por-

ter (Ala.) 197. A document commencing

like a power of attorney, properly at-

tested, and authorizing persons named

therein to administer the estate, has been

held to be a good will. Bose v. Quick, 30

Penna. St. 225. See also Ingram v. Porter,

4 "McCord 198 ; Van Wert v. Beuedicfr, 1

Bradf. 114. The same instrument has

been held to be partly a deed and partly

a will. Eobinsou v. Schly, 6 Ga. 515

;

Jacks V. Henderson, 1 Desaus. 543 ; see

also Watkins v. Dean, 10 Yerg. (Tenn.)

321. It has been held that an endorse-

ment of a promissory note may be testa-

mentary in its character. The presump-

tion, however, is against an informal pa-

per, and in any event it devolves upon

the party producing such a paper to prove

not only that it is the act of the deceased,

but that it was executed animo testandi.

Combs V. Jolly, 2 Gr. Ch. 625 ; CoUins v.

Townley, 6 C. E. Gr. 353. See also Frew
V. Clarke, 80 Penna. St. 170 ; Stein v. North,

3 Yeates 324 ; Turner v. Scott, 51 Penna.

St. 126; Brunson «. King, 2 Hill (S. C.)

Ch. 483 ; Winch v. Brutton, 8 Jur. 1086

;

2 Story Eq., ? 1069. See also Todd's Will,

2 Watts & S. 145 ; Frederick's Appeal, 52

Penna. St. 338 ; Anderson o. Pryor, 18

Miss. 620 ; Fort v. Fort, 3 Dev. L. 19

;

Duke V. Dyches, 2 Strobh. Eq. 353 ; Alli-

son V. Allison, 4 Hawks 141 ; Eagsdale v.

Booker, 2 Strobh. Eq., 348; Symmes v.

Arnold, 10 Ga. 506 ; Eohrer v. Stehman,

1 Watts 442 ; Phipps v. Hope, 16 Ohio

St. 586. On the rule that parol testimony

will be received for the purpose of show-

ing whether an instrument propounded as

a will, which is not upon its face testa-

mentary in character, is such, and if it ap-

pears from the surrounding circumstances

that the instrument was intended to be

testamentary, the court will give effect to

the intention, and in such case the partic-

ular form of the instrument is immaterial,

au unattested writing in the following

words :
—

" Dear old Nance : I wish to

give you my watch, two shawls, and also

five thousand dollars. Your old friend,

E. A. Gordon"—was held to be testa-

mentary and admitted to probate. Clarke

V. Eansom, 50 Cal. §95. " Mrs. Sophie

Loper is my heiress. G. Ehrenberg "

—

was held to be a will. Succession of

Ehrenberg, 21' La. Ann. 280. In North

Carolina an unattested writing in these

words :
—

" It is my wish and desire that

(y) West'scase, Mo. 177, pi. 314; Manly 488; Henderson v. Farbridge, 1

V. Lakin, 1 Hagg. 130 ; In re Dunn, Id. 479.
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mentary operation.8 As, in Hixon v. 'Wytham, (a) -nliere A by inden-

ture made between him on the one part, and B and C of deeds, agree-
ments, i&C.,

the other part, in consideration of £5, bargained and sold hewti be testa

to them certain lands in trust to sell after his decease, and
naentary.

my good friend and relative, Dr. Joseph

B. Outlaw, have all my property of every

description. David Outlaw"—was de-

clared to be a will. Outlaw v. Hurdle, 1

Jones L. 150. In Alabama it has been

held that an instrument may be a will,

notwithstanding that some of its provis-

ions are to operate as a contract inter vivos.

Taylor v. Kelly, 31 Ala. 59. "It is re-

quired to the making of a good testament

8. Although the testator, through some

Tvant of information, or for other reasons,

prepare his will similar to a deed, as, if

he seal it, which is not essential to the

will, or if it in other particulars resemble

a deed, it is not in any particular of the

same nature as a deed, and will have no

validity or operation as a deed, but will

be held to be a will if made animo testandi.

It is probable that a seal is not requisite

to a will in any state except New Hamp-
shire. See Piatt v. McCuUough, 1 Mc-

Lean 69 ; Avery v. Pixley, 4 Mass. 460
;

Wniiams v. Burnett, Wright (Ohio) .53

;

Padfield v. Padfield, 72 lU. 322. Though

a will and deed are supposed not to be

equivalent instruments, in some instances

a deed has been given validity as a will,

after the death of the testator, it being

executed to take effect after the death of

the grantor, although executed as and

purporting to be a deed. Gillham v.

Mustin, 42 Ala. 365 ; Millican v. MiUican,

24 Tex. 426 ; Shepherd v. Nabors, 6 Ala.

631 ; Dunn v. Bank of Mobile, 2 Ala. 152;

Mosser v. Mosser's Ex'r, 32 Ala. 551;

Walker v. Jones, 23 Ala. 448 ; Symmes v.

Arnold, 10 Ga. 506 ; Dudley v. Mallery,

4 Ga. 52; HaU v. Bragg, 28 Ga. 330;

Frederick's Appeal, 52 Penna. St. 338

;

Carey v. Dennis, 13 Md. 1. See also

Wheeler v. Durant, 3 Eich. Eq.- 452;

Ingram v. Porter, 4 MoC. 198 ; Stewart v.

Stewart, 5 Conn. 317 ; Wagner v. McDon-
ald, 2 Harr. & J. 346 ;' Gage v. Gage, 12

N. H. 371 ; Jacks v. Henderson, 1 Desaus.

543 ; Herrington v. Bradford, 1 Miss. 620

;

Allison v. Allison, 4 Hawks 141 ; Turner

V. Scott, 51 Penna. St. 126. But see Bit-

ter's Appeal, 59 Id. 9. It was said by

Gibbons, J., "It matters not what the in-

strument is called by the author, as it is

the intention apparent upon the face of it,

that must give it its real character."

Walker v. Jones, 23 Ala. 448, 456. In a

case in Tennessee it is said that if the in-

strument, though in form a deed, duly

acknowledged by the grantor, and reg-

istered, conveys no specific property of

which the grantor is the owner, but only

such as he may die seized and possessed

of, it is a will. Watkins v. Dean, 10 Yerg.

321. See also Stevenson v. Huddle-

son, 13 B. Mon. 299. It is otherwise

where the instrument conveys specific

property then owned, although the time

of enjoyment be postponed until after the

death of the grantor. Wales v. Ward, 2

Swan 648 ; Swails v. Bushart, 2 Head 561.

But if it be clearly evident that the inten-

tion of the maker was that the instrument

should operate as a deed, it cannot be

admitted to probate as a will, although it

be wholly inoperative as a deed. Edwards

V. Smith, 35 Miss. 197. In one case the

instrument being in form a deed, contain-

ing a clause of warranty, though it con-

veyed by the words, " at my death I do

hereby give and grant unto my son,'' &c.,

was held to be a deed and not a wiU, it

being evident from all the circumstances

that such was the intent of the grantor.

Golding V. Golding's Adm'r, 24 Ala. 122

But see Milledge v. Lamar, 4 Desaus. 617.

(a) 1 Ch. Casl 248; S. C, Finch 195.
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directed the money to arise by the sale to be employed ia the payment
Instrument of certain sums therein mentioned, and the rest thereof-
conunencing^ '

r ™b^t*''d
^^^ ^^^ ^^'® personal estate, he gave and bequeathed (for

ingasawiii. the language was here changed to the first person) in

favor of certain persons. A made B and C executors of his will; and

signed, sealed, published and declared the instrument as his will in the

presence of several witnesses. The court declared this to be a good

will.

So, in Green v. Proude, (a) where, by instrument entitled *" Articles

Instrument en- of Agreement," made between A of the one part, and
titled " Articles „ » , , . , , ,
ofAgreement." B 01 the Other part : it was agreed between them that

A, being sick in body, gives, &c. ; in consideration whereof B prom-

ised to pay several sums of money. The instrument concluded in

the ordinary manner of deeds, i. e., " in witness whereof the parties

have hereunto interchangeably set their hands and seals." This

instrument was delivered as a deed; but it was held to be testa-

mentary, and as such revocable, and the court seems to have been

influenced by the circumstance that the person who prepared it was

instructed to make a will. 9

that he that doth make it have at the time

of the making of it animum testandi, i. e.,

a mind to dispose, and firm resolution to

devise, and determination to make a tes-

tament; otherwise the testament will be

void, for it is the mind, not the words, of

the testator that doth give life to the tes-

tament." Shep. Touch. 404. An instru-

ment cannot be allowed as a will unless

the deceased intended to make a will, and

knew that he was making it./ Swett v.

Boardman, LMass. 258 ; Combs v. Jblly, 2

Gr. Ch. 625 ; Campbell v. Logan, 2 Bradf.

90; Brown v. Shand, 1 McCord 409. But

to the opposite effect, see Carey v. Dennis,

13 Md. 1. As to statutory provisions in

New Jersey for proper execution of a

will, see The matter of McElwaine, 3 C.

E. Gr. 499. But a bequest of all the

property " to my heirs-at-law according to

statute," leaves the property to be distrib-

uted as if the maker had died intestate.

Kawson v. Bawson, 52 111. 62. A dona-

tion of future property contained in a

marriage contract is not a legacy. It is

[*19]

a donation inter mvos, and at the death of

the donor becomes a debt of his succes-

sion. Succession of McCloskey, 29 La.
Ann. 237. But the wiU must be complete

in itself, according to the requirements of

the statute, and no parol testimony can b»
admitted as to conversations of the testa-

tor to show that the paper contains hi»

real testamentary intent. Waller v. Wal-
ler, 1 Gratt. 454.

(a) 3 Keb. 310; S. C, 1 Mod. 117.

9. So, too, in a case in Georgia where
the instrument was in form an agree-

ment, beginning, "Know aU men by these

presents, that we, J. E. S. of the one pait,

and P. T. S. of the other part, have cov-

enanted and agreed, and do covenant and
agree, for the love and affection we bear

each other, that whichever of us may be
longest lived shall be the heir of the

other," &c., it was held to be a wUl.

Evans v. Smith, 28 Ga. 98. The parties

to this testamentary agreement were
sisters. See also Taylor v. Kelly, 31 Ala.

59.
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Again, in Peacock v. Monk, (6) where A, being about to settle his

affairs, upon the same day made two instruments ; one he called a

deed, by way of agreement between him and B, and the Contemporane-

other he called a will. By the deed, he put £4000 into wui both held

the hands of B, to pay to A himself an annuity for life of tary.

£1 60, and afterwards to pay £1000 apiece to C and D if they survived

him, and an annuity of £100 to E for life if she survived him, the

residue to B. There was a proviso^ that if the £160 annuity was in

arrear, B should repay the £4000 to A, to be placed out in the joint

(names of A and B. (c) By the will, B was appointed executor and

made residuary legatee. Lord Hardwicke said : "B being both

€xecutor in the will and contractor in the deed, and both instruments

being executed at the same instant (as it must be taken, being on the

same day,) it speaks the whole to be a testamentary act. In several

cases, the nearness of one act to another makes the court take them as

•one ; so that it is a testamentary act, though not strictly so, because

not revocable." (d) The case of Tomkyns v. Ladbroke, (e) before the

same judge, was very similar in its circumstances. A, a freeman of

London, two days before his death, executed a will and a deed, by th6

last of which he assigned £5000, part of his personal estate, to trustees,

to the separate use of his daughter. Lord Hardwicke held that this

was a testamentary act, and, as such, a fraud on the custom which

allows a freeman to give away his personal estate by act *m extremis,

provided he divest himself of all property in it; but not if he reserve

to himself a power over it. Hogg v. Lashley, decided in D. P. (/) is

•confirmatory of the same principle; an instrument, executed in the

form of a Scot<ih settlement, (for lands in Scotland were not then dis-

posable by will,) but containing dispositions intended for the most part

to take effect after the decease of the maker, having been by the house

adjudged to be testamentary. 10

(6) 1 Ves. 127 ; Belt's Suppl. 82. ment might be testamentary for some

(c) This clause showed that the instru- purposes, but not for others
;

[as to which,

ment was designed to operate in the see Doe v. Cross, 8 Q. B. 714, stated post

•donor's lifetime. In a much earlier case p. *26.]

(Audley's Case, 4 Leon. 166,) it appears (e) 2 Ves. 591.

to have been considered as conclusive (/) 7th of May, 1792, stated 3 Hagg.

against the construing of an instrument 415, ii.

as a will, that by it an estate was to be 10. Not only may a deed, but, in fact,

taken by the maker, " who could not take any paper which is in existence at the

by his own will." time of the execution of the will, and

(d) By this observation it should seem duly identified by reference to it in the

that his lordship thought that the instru- will, be incorporated into and taken as

[*20]
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Again, in Habergham v. Vincent, (g) wliere A, by his will duly
Instrument in executed and attested,, devised his freeliold and copyhold
form of deed-

, . ,
poll, held estates to certain uses, with remainder to such persons and
testamentary, /.

i

for such estates as he, by any deed or instrument in writ-

bill V. Ban-, 5 Penna. St. 441 ; Zimmer-
man V. Zimmerman, 23 Penna. St. 375. In
cases of reference to papers not a part of

the will, such papers being miattested pa-

pers, the reference must be distinct, so as,,

with the assistance of parol evidence,

when necessary and properly admissible, to

exclude the possibility of mistake, and
the reference must be to a paper already

written, and not to one to be written. Cham-
bers V. McDaniel, 6 Ired. L. 226, 229. In.

this case it is said by Daniel, J., " The-

law is, that if a testator, in his will, refers-

expressly to another paper, and the will is

duly executed and attested, that paper,

whether attested or not, makes part of the-

will ; but the instrument referred to must
be so described as to manifest distinctly

what the paper is that is meant to be incor-

porated, and in such way that the court caa
be under no mistake, and the reference-

must be to a paper already written, and not

to one to be ^vritten subsequently to the date-

of the will." The contents of the paper,,

so far as referred to in the instrument ex-

ecuted, become constructively a part of th&
latter, and in that respect they make to-

gether one instrument. Tonnele v. Hall,,

4 N. Y. 140 ; Jackson v. Babcock, 12 Johns

389; Loring v. Sumner, 23 Pick. 98. But
to the contrary effect, see Thompson v.

Quimby, 2 Bradf. 449. In the case of Bai-
ley V. Bailey, itii supra, the testator made
a deed in favor of S and left it with a per-

son to be kept until the testator should

call for it. The testator died without

having called for the deed. By his will

he provided, inter alia, " I give and be-

queath to my son S, in addition to what I

have given him by deed of gift," &c. It

was held that this was not a sufEcient ref-

erence to the deed to incorporate it into-

the will. In the case of Bethell v. Moore^

part of the will. However, if the paper

be not in existence at the time of the ex-

ecution of the will, it cannot be incorpo-

rated into it or taken as in any manner

testamentary. Theobald on Wills 2
;

Countess Ferraris v. Lord Hertford, 3

Curt. 477 ; Aaron v. Aaron, 3 De G. & Sm.

475 ; In the goods of Sunderland, L. R.,

1 P. & D. 198 ; In the goods of Mercer,

L. E., 2 P. & D. 91 ; In the goods of Gill,

Id. 6 ; Fesler v. Simpson, 58 Ind. 83 ; 1

Eedf. on Wilfs 261; Wms. Ex'rs (6th

Am. ed.) 130. In the goods of Hunt, 2

Kob. Ecol. Eep. 622, it was said, " You
may incorporate an unexecuted paper into

a duly executed will by a sufficiently clear

and distinct reference to it, and in respect

to which there can be no mistake." From
this case it appears that a schedule or list

of articles may be referred to in such a

manner as to incorporate it into the will.

In this case the testator bequeathed cer-

tain articles of plate specified in Schedules

A and B, which were to be annexed to the

document. He afterwards executed a

codicil, in which no reference was made

to these lists, but after his death two

schedules were found, being markedA and

B; these, though not in existence at the

time of the execution of the will, were held

to be a part of the will, being in existence

before the execution of the codicil.

Thompson v. Quimby, 2 Bradf. 449

;

Chambers v. McDaniel, 6 Ired. L. 226

;

Tonnele v. Hall, 4 N. Y. 140 ; Pollock v.

Glassell, 2 Gratt. 439 ; Johnson v. Clark-

son, 3 Eich. Eq. 305 ; Wikoff's Appeal,

15 Penna. St. 281 ; Crosby v. Mason, 32

Conn. 482;; Thayer i;. Wellington, 9 Allen

283; Harvy v. Chouteau, 14 Mo. 587.

But in otiier cases the papers have been

held not to be incorporated into the will.

See Bailey v. Bailey, 7 Jones L. 44 ; Gra-

(<;) 2 Ves., Jr., 204, 4B. C. C. 355.
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ing, to be executed by him and attested by two witnesses, should

appoint. By an instrument executed on the following day, under the

hand and seal of the testator, stamped and concluded like a deed, the

testator recited this power in his will, and then proceeded thus :

"Now know ye, that, by this my deed-poll, I do direct and appoint

that ray trustees [naming them] shall immediately after," &c., convey

to certain uses, &c. It was held by Lord Loughborough, assisted by

Wilson and Buller, JJ., that the second instrument was testamentary.

Buller, J., said that the cases had established that an instrument in

any form, whether a deed-poll or indenture, if the obvious purpose is

not to take place till after the death of the person making it, shall

operate as a will. In one of the cases there were express words of

immediate grant, and a consideration to support it as a grant ; but as,

upon the whole, the intention was that it should have a future opera-

tion after his death, it was considered as a will. H
The consequence in this case of holding the instrument to be a

codicil to the will 'was, that it operated on the copyholds, Remark upon

but not on the freeholds, tor want ot an adequate attesta- Vincent.

tion ; the court being decidedly of opinion that a testator could not, by

a will attested by three witnesses, reserve to himself a power to dis-

pose of freehold estates by an unattested codicil.

The question whether an instrument in the form of a deed operated

as a will, was much discussed in Att.-Gen. v. Jones, (A) where A, by

indenture dated March 25th, 1813, assigned for a nominal pecuniary

2 Dev. & B. L. 311, 316, it was doubted specting the posthumous destination of

whether a paper not written by the testa- his property, and is not to operate until

tor becomes a part of his will by being after his death, it is testamentary only."

referred to in a will written wholly by Johnson v. Yancey, 20 Ga. 707, 708. But

HmseK and deposited among his valua- if the instrument has never been delivered

ble papers. in the lifetime of the maker, and directs

11. It may be considered as settled that that the disposition of the property be

the form of the paper does not aifeet its made after his death, it must be held to

title to probate, provided that it was the be a will and not a deed. Eagsdale v.

intention of the deceased that it should Booker, 2 Strobh. Eq. 348. • It appears,

not take effect untU after his death. Lyles also, that if a will be subsequently incor-

V. Lyles 2 JS'ottA McC. 531 ; Boydt). Boyd porated into a deed it will still remain a

6 Gill & J. 25 ; Wareham v. Sellers, 9 Id. will, with all the functions of such an in-

98. Lumpkin, J., said :
" The doctrine is strument in relation to all property to

now too well settled to need argument or which, by its terms, it can apply, except

authority to sustain it, that an instrument that part of the property removed from

may be in the form of a deed, signed its operation by the deed. Dawson d.

sealed and delivered as such, still, if it Dawson, 2 Strobh. Eq. 34.

discloses the intention of the maker re- (A) 3 Price 368.
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consideration, certain leasehold property to *C and D; also certain

Att.-Gen. v. stock in the funds, with the dividends which should be
Jones. Wheth-

i i
er property duc thcrcon at his deceasc, the arrears of any pension
professedly

,

' J i

settled by deed that might be due to him at his death, and his household
was liable to ^ '

legacy duty. furniture, &c., and all other his personal estate then belong-

ing to him, or which should belong to him at his decease, upon trust,

for himself for life, and after his decease for B (an illegitimate daugh-

ter.) The instrument reserved to A a power of revocation by deed or

will. By will, dated April 16th, 1813, A confirmed the deed, except

as to certain particulars, which he specified, and appointed the same

persons as were trustees in the deed executors. A did not transfer the

stock, or part with the possession of the assigned property, or even

communicate to the trustees the existence of the deed, which he

retained in his own custody. The question was, whether the property

assigned by it was liable to the legacy duty ; and three of the Barons

of the Exchequer decided in the affirmative, adverting, in the course

of very long judgments, to the circumstance that the consideration was

nominal ; that the trust for the grantor was not to receive the divi-

dends merely, but implied a power in him to dispose of the property

as he should think proper
;
(t) tiiat he kept the deed in his own pos-

session ; never transferred the stock to the trustees, nor invested them

with the control of the property, or even informed them of it ; that,

though the legal estate was in the trustees (for this, with singular incon-

sistency, was admitted), the actual ownership remained with the

grantor ; that the deed professed to grant the property of which the

maker should be possessed at the time of his decease, which, otherwise

than as a will, it could not do ; that it contained a power of revoca-

tion by the most informal instruments ; and, lastly (on which great

stress was laid), that the will, by referring to and confirming the deed,

" threw a testamentary character over the whole." Wood, B., in sup-

port of his contrary opinion, relied not only on tlie form of the instru-

ment, which was perfect as a deed, but on its effect ; which, he said,

was to vest the legal estate in the leaseliold property in the trustees

instanter ; and> was there, he asked, a case where the estate passed by a

loill in the lifetime of the testator f He argued that the confirmation of

it in the subsequent will made no difference. " Suppose," he said,

" there had been no power of revocation, would it not have been valid

as a deed ? and suppose, in that case, the party had made a will, *dis-

(i) It was merely for the use and benefit of A for life.

[*21] [.*22]
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posing of the property differently, that will would not avail against a

deed ; but the deed, notwithstanding the alteration of the will, if he

had not reserved the power, would prevail against the will. That

shows it as a deed. If, on the other hand, he had made a will, and

then another, the second would have been a revocation of the first."

The principle of this decision has been generally condemned ; indeed,

the reasoning of some of the learned barons seems very Remarks upon1-1 • i> m, 1- IT Att.-Geu.1J.

inconclusive and unsatisfactory, ihe reliiince placed on Jones.

the power of revocation was especially unfortunate ; for the insertion

of such a clause, so far from indicating an intention to make a will,

imparts quite a contrary color to the transaction, as a will wants not

an express power to render it revocable. The fact, too, of the assign-

ment being extended to all the property of which the grantor should

happen to be possessed at his decease, shows only that he attempted to

include what he could not, and not tliat he meant to resort to a different

species of disposition. Nor do the arguments founded on the retention

of the custody of the deed (A) and the possession of tlie property appear

to be more convincing ; for, though these circumstances are often very

important when the claims of creditors and purchasers are under con-

sideration, yet it has never been ruled, that in order to render a settle-

ment binding on the settlor's own representatives the deed must be

disclosed, and tiie possession of the property relinquished by him ; on

the contrary, dispositions of property by a deed taking effect inter vivos,

have often been supported under such circumstances. Still more

difficult is it to accede to the position that the reference to the settle-

ment in the subsequent will " threw a testamentary character over the

whole." Testators frequently refer to, for the purpose of confirming,

some antecedent disposition of property by deed ; and it has never

been surmised that such confirmation rendered the i nstrument referred to

testamentary. If testamentary for one purpose, it must be so for

every purpose ; and hence we are forced to conclude that if B, the

cestui que trust, had died in her putative father's lifetime, the property

in question would have gone, not to her representatives (which, if she

had died intestate and unmarried, would have let in the title of the

crown,) but to those of the settlor, who would necessarily have been

entitled, under the doctrine pf lapse, if the instrument were to be

construed as a will

!

[(i) See Alexander v. Brame, 7 D., M. & G. 530 ; S. C, nom. Jeffries v. Alexan-

der, 8 H. L. Gas. 594.]
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*A similar question arose in Thompson v. Browne, (t) which was as

Thompson v. foUows : By an indenture of settlement dated August

Settlement re- 19th, 1823, made between A of the first part, B of the

interest to set- second part, C and D (natural daughters of A and B) of

uon^ Md'oiat *^® *^^''*^ P^'"*' ^^^ ^ ^^^ ^ '^^ *''® fourth part, after

was^'not'uabie
reciting that A was desirous of making some provision for

to legacy duty,
jj^gi^ children C and D, and had therefore lately trans-

ferred Into the joint names of E and F, the sum of £6090 new 4 per

cent, bank annuities ; it was then witnessed, that E and F and the

survivor, &c., should stand possessed of the said stock, upon trust, to

permit A or his assigns to receive the dividends during his life; and

after his decease, upon trust, to appropriate so much of tiie stock as

would produce £80 per annum, and pay the dividends thereof to B
for her life ; and as to the residue of the stock, and also, after the

decease of B, as to the appropriated fund, upon trust, to transfer the

same to C and D, in equal shares, at the age of twenty-five or marriage.

The settlement contained a power to A to revoke the trusts and appoint

any others in lieu thereof. A and B being both dead, the oestuis que

trust claimed a transfer of the fund ; and the question raised by the

trustees was, whether the instrument was not testamentary, and the fund

accordingly subject to legacy duty ? The affirmative was attempted to

be maintained on the authority of Att.-Gen. v. Jones; but Sir C. C.

Pepys, M. R., decided that the legacy duty did not attach. " The
decision in Att.-Gen. v. Jones," he said, "seems to have proceeded upon

the ground that, under the circumstances of that case, nothing passed

from the maker of the instrument, so as to entitle any other pereon to

interfere with his property in his lifetime. If there be anything in that

decision to support the notion that where aperson by deed settles property

to his own use during his life, and after his decease for the benefit of other

persons, a power of revocation reserved in such a deed alters the character

of the instrument, and renders it testamentary, and consequently subject

to legacy duty, I can only say that if this were law, a great number of

transactions, of which the validity has never been doubted, would be liable

to be impeacJied."

Although the remarks of the M. R. are expressed with great caution,

they leave no doubt of his opinion of Att.-Gen. v. Jones [and when

that case was cited to Lord St. Leonards lu D. P., [m) he said, " That

case is quite wrong."

{I) 3 My. & K. 32. [(»t) Brown v. Att.-Gen., 1 Macq. Sc. Ap. 85.

[*23]
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*[Iii Majoribanks v. Hovendeu, (n) an instrument commencing with

a recital, and having an attestation clause, like a deed-poll, instrument

and sealed, stamped, and registered, was held by the same stamped, and

J , , , .
° , .

,

•' registered, not
learned lord not to be invested with a testamentary char- testamentary.

acter by the mere nature of the poAver (a power to appoint by will, mis-

recited as a power to appoint by deed or will,) under which it purported

to be made. The fact of registration as a deed appears to have been

deemed almost conclusive against its testamentary character.] 12

The probate court (before which, of course, questions of this kind,

are most frequently agitated.) act fully up to the principle Euie in probate^ •' ° ''
.

1

court as to in-

which regards as testamentary any instrument' that is struments tes-° ./ ./ tamentary in

designed not to take effect until the maker's decease, though svistance:

assuming the form of a disposition inter vivos; and more especially if

it be incapable of operation in the intended form
;
(o) and accordingly,,

in repeated instances, probate has been granted of such irregular docu-

ments, as the assignment of a bond by endorsement, {p^^ receipts for

l(n) 1 Dru. 11.]

12. Whatever be the fonn of the paper,

or the language therein made use of, if in-

telligible, and if itbe duly executed, it may

operate as a wUl, but only on its appear-

ing clearly that the intention undoubtedly

was that it should take effect after the

death of the person executing it. For the

law is settled that if the paper contains a

disposition of property to be made after

death, though it were meant to operate as

a, settlement, a deed of gift, or a bond,

though not intended to operate as a will,

but as an instrument of different charac-

ter, yet, if it cannot operate in the latter

character it may in the former character.

In the goods of Morgan, L. K., 1 P. & D.

214 ; Masterman v. Mabe^ly, 2 Hagg. 247
;

Stewart v. Stewart, 5 Conn. 317, 320 ; Pit-

kin V. Pitkin, 7 Conn. 315; Powell on

Devises 13, et seq. But it does not appear

that it has been held that because the in-

strument cannot operate in the form in

which it is made, it must operate as a will.

Edwards v. Smith, 35 Miss. 197. It would

seem that the principle upon which the

effect of the instrument is to be deter-

mined is, that if there is proof either in

the writing itself, or from undoubted evi-

dence aliunde, first, that the party exe-

cuting the paper intended to convey the-

benefits by the document which would be

conveyed by it, if it were a will, and sec-

ond that death was necessary to give it

effect, then without reference to its form

it may be admitted to probate. But in

Stewart v. Stewart, ubi supra, the deed was

held not to be testamentary from the fact

that it was not made animo testandi.

See also Bristol v. Warner, 19 Conn. 7

;

Swett V. Eoardman, 1 Mass. 258 ; Comb&
1). Jolly, 2Gr.'Ch. 625.

(o) But now that all wills require at-

testation by two witnesses, the validity of

an instrument as an actual disposition of

property would, if not so attested, depend

on the maintenance of its non-testamen-

tary character. [Mitchell v. Smith, 33-

L. J., Ch. 596.]

ip) Musgrave v. Down, T. T., 1784-

cit. 2 Hagg. 247.

13. A memorandum in a paper in th&

following words : — " The above-named

bpnds were restored by A and are placed

in the hands of B for the use of C after

my decease"—was held to be testamen-

tary, notwithstanding a delivery of the-

bonds had taken place in the donor's last

[*24]
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stock and bills endorsed, (g) a letter, (r')14 marriage articles, (s) and

—bills, notes, promissory notes^ 15 and notes payable by executors, in

order to avoid the legacy duty, (t) [and cheques on a

banker, {u) even though the testator made a subsequent will containing

a clause revoking any former will or codicil.] [v) On the same prin-

illness. Tapley v. Kent, 1 Robert. 400.

An endorsement on a note made by the

payee, directing that it should be paid to

a third party, in case the payee died be-

fore the note was paid, the payee having

died before the note was paid, was held to

be testamentany. Hunt v. Hunt, 4 N. H.

434. Bonds executed and delivered to a

third party, to be delivered after the

death of the maker to the party in whose

favor they are made, are mere voluntary

gifts, revocable during the life of the mar

ker, and can have no effect except as tes-

tamentary papers. Carey v. Dennis, 13

Md. 1.

[(5) Sabine v. G-oate and Church, 1782;

cit. 2 Hagg. 247.

(r) Drybutter v. Hodges, E. T., 1793
;

<;it. 2 Hagg. 247 ; and see Passmore v.

Passmore, 1 Phillim. 218 ; In re Mundy,

7 Jur. (N. S.) 52, 30 L. J., Prob. 85.]

14. But in a casein Maryland, where a

paper written somewhat like a letter,

said, "If I should not come- to you again

my son, M.W., shall pay," &c., it wag held

that this paper could not be admitted to

probate as a will. Wagner v. McDonald,

2 Harr. & J. 346.

(s) Marnell v. Walton, T. T., 1796 ; cit.

2 Hagg. 247.

15. In Woodbridge v. Spooner, 3 B. &
Aid. 233, where the deceased gave to the

plaintiff a note to pay to him or his or-

der, " on depiaud, the sum of £100, for

value received, and his kindness to me,"

with a verbal agreement, on the part of

the plaintiff, that the note should not be

demanded until after her death, it was

held that parol evidence could not be re-

•,ceived to show that it was not given for a

valuable consideration, and that such note

•did not operate by way of testamentary

disposition. Gough v. Findon, 7 Ex. 48

;

Longstaff v. Bennison, 1 Drew. 28 ; Pass-

more V. Passmore, 1 Phillim. 216 ; Flood

on Wills 312. In Georgia a father gave

a note or bond in the following words :

" Due at my, death to Haney Johnson the

sum of twenty-five hundred dollars from

the general fund of my estate, as a gift.

hlB

"Le^wis X Yancey.
mark.

" Test ; Lewis D. Yancey, Jr.

"The condition ofthe above bond or obliga-

tion is such thatwhereas for the fidelity and

obedience, as well as the natural love and

affection that I have for my- daughter,

Haney Johnson, I donate in the above

manner what I design for her at my death.

Given under my hand and seal," &c.

This instrument was held to be ambula-

tory, and revocable during life, and was

therefore testamentary only. Johnson v.

Yancey, 20 Ga. 707. In the case of Jack-

sou V. Jackson's Adm'r, 6 Dana 257, the

instrument was in form a promissory note,

but it was sustained as testamentary. It

was said in this case that the form of the

instrument is immaterial, the only requisite

being that the writing should show the in-

tention of the maker to pass his effects, in

whole or in part, at his death, to desig-

nated persons. On the other hand, enclos-

ing a security and endorsing it " for A "

has been held not to be a testamentaiy act.

Plumstead's Appeal, 4 S. & E. 545.

(0 Maxee v. Shute, H. T., 1799 ; cit. 2

Hagg. 247
;
[and see 4 Ves. 565 ; Jones v.

Mcolay, 2 Eob. 288, 14 Jur. 675 ; In re

Marsden, 1 Sw. & Tr. 542.

(tt) Bartholomew v. Henly, 3 Phillim.

317.

(v) Gladstone v. Tempest, 2 Curt. 650.

But the Court of Chancery declared the

cheques to be in effect revoked. Walsh
V. Gladstone, 1 Phillim. 294.]
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ciple, Sir J. Nicholl admitted to probate, as testamentary, the drafts of

three bonds, prepared in the lifetime of the deceased, and intended to

be executed by him, to the trustees of the marriage settlement of his

three daughters, in substitution for legacies which he had, by a revoked

will, bequeathed for the benefit of the daughters, and the execution of

which bonds was prevented by his death. («)16

[So papers in thesejwords, " I wish A to have my bank book for her

own use :" (v) " I hereby make a free gift to A of the *sum instruments in
' ^^' "^

li 1 1 1
the form of

deposited," &c. : (z) "I have given all to A and her sons: present orpast
T ' ' \ / a gitts held testa-

they are to pay " certain weekly sums to " X and Y, and mentary.

to divide the residue among themselves ;" (a) have been held testa-

mentary, chiefly upon collateral evidence, which is always admissible,(6)

that they were executed Avith that intent.

So, as at common law, instruments in the form of deeds inter partes,

and purporting to convey property to trustees, but pro- Likewise deeds

viding that the trusts should not take effect until after the

death of the donor, have been held testamentary in the probate

court.] (c)

But if the instrument is not testamentary either in form or in sub-

stance (none of the gifts in it being expressed in testa- paper oontain-

mentarv laneuage, or being in terms postponed to the present gift

s -,.,. 11 1
•

-,
• heldtobenot

death of the maker,) and ii no collateral- evidence is testamentary;

adduced to show that it was intended as a will, probate will not be

granted of it as a testamentary document. 17 Thus, where a minor

[x) Mastermau v. Maberley, 2 Hagg. (6) In re English, 3 Sw. & Tr. 586, 34

235. L. J., Prob. 5.

16. There would seem to be no differ- (c) In re Morgan, L. E., 1 P. & D. 214.

ence between the construction to be given And see cases, p.*18, nn. (y) (s).] See

to an executory trust created by marriage also In re Knight, 2 Hagg. 554 ; Shingler

articles and one created by will, except to d. Pemberton, 4 Hagg. 356 ; both of which

such extent as the former is more em- cases were before Thompson ii. Browue,^

phaticaUy the means of ascertaining the stated above.

intention of those who created the trust. 17. Bobey v. Hannon, 6 Gill 463, 477 ;

West V. Holmesdale, L. E., 4 E. & I. App. Hamilton v. Peace, 2 Desaus. 79, 91 ; Hall

543. Lord Eldon said, "The distinction v. Bragg, 28 Ga. 330; Moye v. KittreU,

between a covenant upon consideration of 29 Ga. 677. But see Walker v. Jones, 23

marriage and an executory trust under a Ala. 448. A paper not at all in form testa-

will is new to me.'' Lincoln v. Newcaa- mentary being offered for probate, the

tie 12 Ves. 218. Orphans' Court refased to admit parol

[{!/) Cock V. Cooke, L. K., 1 P. & D. 241. testimony to prove that it was*made for a

(2) Robertson v. Smith, L. R., 2 P. & will by the deceased, and refused probate

p 43_ of the will; it was held that such testi-

(a) In re Coles L E 2 P. & D. 362. mony should have been admitted. Ware-

[*25]
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aged nineteen (at a period when minors of such, an age were capable

of making wills of personal estate,) wrote a paper in these words :
" I,

A B, of, &c., in the presence of the two under-mentioned witnesses,

O D, of, &c., and E F, of, &c., do give all my goods and chattels to M
D, of , spinster." This paper was dated, and witnessed by the

two persons referred to in the body of it. The court was of opinion

that, as the paper bore upon the face of it no evidence of its being

intended to be testamentary, but it rather appeared, both from its con-

tents and the evidence dehors, (though the latter was rather conflicting,)

to have been intended as a present gift, probate ought not to be

granted, (d)

So probate was refused of a letter addressed by the deceased to a

—so as to other friend, directing the sale of stock in the public funds, and
papers in form

i t. .i p i t
ofietters. the distribution of the proceeds, on the ground that it

referred to an immediate and not a posthumous sale. (e)18 And in

another case, a paper addressed by a testator to his executors was held

not to be testamentary, the same not being dispositive in terms, nor

ham V. SeUers, 9 Gill & J. 98. Parol

evidence of the declarations of the testator

is admissible in such case. "Witherspoon

V. Witherspoon, 2 McCord 520. But,

although the words be words of present

gift, if the court be satisfied, by parol

evidence, such being admissible in that

case, that the testator intended the opera-

tion of the paper to be dependent upon

his death, probate may be granted of it as

a wiU. Eobertson v. Smith, 2 L. E., Prob.

43; 22 L. T. (N. S.) 417. In Move v.

KittreU, 29 Ga. 677, 680, Lumpkin, J.,

said :
" The form of the instrument is that

of a deed. And the form is evidence of

the intention of the maker. * * * If

the words were doubtful we should incline

to that construction which would support

the instrument."

[d) King's Proctor v. Daines, 3 Hagg.

218
;
[and see Langley v. Thomas, 26 L.

J., Ch. 609.]

(e) Glynn v. Oglander, 2 Hagg. 428.

18. The'foUowing letter, addressed to a

friend, was held to be a good and valid

will :
"A thousand accidents may occur

to me which might deprive my sisters of

that protection which it would be my
study to afford ; and in that event I must

beg that you wiU attend to putting them
in possession of two-thirds of what I may
be worth, appropriating one-third to Miss

C. and her child in any manner that may
appear most proper." The writer was

just about to sail on a voyage to the West
Indies. Morrell v. Dickey, 1 Johns. Ch.

153. But letters enclosed in a box which
was delivered by the decedent to the

party intended to be benefited, with di-

rections not to open the box until after

the death of the writer, while being held

to be of a testamentary nature, were de-

clared to be void. Warriner v. Eogers, 16

L. E., Eq. 340; 42 L. J., Ch. 581. In
Grattan v. Appleton, 3 Story C. C. 755, a
person living in New Brunswick wrote

certain letters to one A, desiring on the

death of the writer to make a certain dis-

position of the property of the writer inthe

hands of A. The writer of the letters died

intestate, and his administrator brought
suit to recover the money in the hands of

A. Held that the letters were testamen-

tary. Boyd V. Boyd, 6 Gill & J. 25.
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shown by extrinsic evidence to have been so intended. (/)19 In this

•case Sir Herbert Jenner observed that there was this distinction in the

consideration of papers which are in their terms dispositive, and those

whicli are of an equivocal *character, that the first will be entitled to

probate, unless, as in Mcholls v. Nicholls, (g) they proved not to have

been written animo testandi; whilst, in the latter, tlie animus must be

proved by the party claiming under it. 20

[But, as already observed, an instrument is not testamentary merely

because actual enioyment under it is postponed until after instrument not

. 1 ^ . . , made testa-

the donor s death. If it has present effect in fixing the mentarj; by
* ° postponing

terms of that future enjoyment, and therefore does not enjoyment.

require the death of the alleged testator for its consummation, it is not

a will. Therefore, where there was an agreement for a lease, which

contained a provision for the distribution of the rent after the lessor's

death among his grandchildren, of whom the lessee was one, it was

h^ld that this provision, being part of the consideration for which the

lessee was to pay his rent, was irrevocable ; it was therefore not testa-

mentary, (h) The court was asked to grant probate only Probate of part
' ^ ' 111.1 -1 ofan-inatru-

of a part of the document, namely, that which contained ment.

the provision in question : and as to this, Sir J. P. Wilde said he-had

met with no case where it had been done, although he by no means

said it could not be done. And in fact in the case (there —of a power of

-^ , » 1 . . attorney.

cited) of Doe d. Cross v. Cross, (t) where an instrument m
the form of a power of attorney was given by a person abroad,

whereby he appointed his mother to receive the rent of his lands for

her own use, until he might return to England; or in the event of

his death, he " thereby assigned and delivered to her the sole claim to

his lands," but her occupancy was to cease on his return : this instru-

ment was properly executed as a will, and was held to be a good will

of the lands in question. The court was clear that there was no

objection to one part of an instrument operating in prcesenti as a deed,

and another infuturo as a will.]

(/) Griffin v. Ferard, 1 Curt. 97. {g) 2 Phillim. 180.

19. In case an unfinished paper found 20. Lyles v. Lyles, 2 Nott & McC. 531;

among the papers of the deceased he Wareham v. Sellers, 9 GUI & J. 98.

ofiered for probate, parol evidence may [(h) In re Eobinson, L. E., 1 P. & D.

be taken to prove whether or not it was 384. And see Patch v. Shore, 2 Dr. &
intended by the deceased as a will. Sm. 589.

Witherspoon v. Witherspoon, 2 McCord [(i) 8 Q. B. 714.]

-520.
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The granting of probate is conclusive as to the testamentary charac-

Probate, how ter of the instrument in reference to personalty. (J)
far conclusive . i i n • i i /7\ i

as to person- [Everythmg included in the probate copy, (A;) but uo

word *besides, (t) must be taken by the court of construc-

tion to be part of the will, and the original will cannot be appealed to

for the purpose of showing that such copy is erroneous. Thus where

probate was granted, with cross lines drawn over the bequests of cer-

tain legacies. Lord Cranworth held that it was to be taken as conclu-

sively settled by the probate, that tlie will was, at its execution, in the

state in which it was then found

—

i. e., that the testator had executed

the instrument with the cross lines drawn over it. (m) That being so,

the only question for him to determine was, what did the instrument

mean ? and he thought the meaning was, that the testator's original

intention to give the legacies had ceased, and that he had placed the

lines there to show this. The result was that the legacies were struck

out. (n) Neither was it competent for the Court of Chancery, on the

ground that legacies given by a codicil were fraudulently obtained, to

declare the legatee a trustee for the person who would otherwise have

taken. The objection on the ground of fraud should be taken in the

probate court, which, on being satisfied of the fraud, would direct

probate to issue, omitting that part containing the bequest complained

of. (o)21 And practically this division of jurisdiction is continued as

(j) See Douglas v. Cooper, 3 My. & K. scurrilous imputations on cliaracter, see

378. The executors are considered as In re Honywood, L. E., 2 P. & D. 251.

representing the legatees in regard to the (m) The general presumption is that

litigation respecting the validity of the alterations in a will were made a(ter its

will ; and unless a case of fraud and col- execution ; see post ch. VII., ^ 2, ad fin. ;

lusion can be made out against them, the but that was for the coijsideration of the

legatees are bound by the adjudication in Court of Probate.

the suit to which the executors are par- (n) Gann v. Gregory, 8 D., M. & G.

ties. Colvin v. Frazer, 2 Hagg. 292; 777.

Medley v. Wood, 1 Hagg. 645 ; Newell v. (o) AUen v. Macpherson, 1 H. L. Gas.

Weeks, 2 PhUlim. 224. And that, too, 191, 11 Jur. 785, affirming 1 PhUlim. 133

though the same persons are executors and reversing 5 Beav. 469; Hindson v.

under two conflicting testamentary instru- Weatherill, 5 D., M. & G. 301. So the

ments. Hayle v. Hasted, 1 Curt. 286. Court of Chancery had no jurisdiction to

The court, however, sometimes directs the set aside a will of lands for fraud. The
parties interested to be brought before it. remedy was by ejectment. Jones v. Gre-

Beynolds v. Thrupp, 1 Curt. 570. gory, 2 D., J. & S. 88.]

[(A) Gann v. Gregory, 3 D., M. & G. 21. " It is a legal consequence of the

777. exclusive jurisdiction of the Court of

[(/) Barneby v. Tassell, L. E., 11 Eq. Probate in deciding on the validity oi,

368. As to omission from the probate of wills of personalty, and granting admin-

[*27]
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between the chancery and probate divisions of the High Court of Jus-

tice, {p) the judges of the former division declining (in their discretion)

to exercise tlie jurisdiction of tlie latter in matters of probate, {q)

istration, that its sentences pronounced in

the exercise of such exclusive jurisdic-

tion should be conclusive evidence of the

right directly determined. Hence a pro-

bate, even in common form, unrevoked, is

conclusive, both in the courts of law and

of equity, as to the appointment of exec-

utor, and the validity and contents of a

will, so far as it extends to personal prop-

erty ; and it cannot be impeached by evi-

dence even of fraud. Therefore, it is not

allowable to prove that another person

was appointed executor, or that the testa-

tor was insane, or that the will of which

the probate has been granted was forged

:

for that would be directly contrary to

the seal of the court in a matter within itS'

exclusive jurisdiction. So the probate of

a will conclusively establishes, in all

courts, that the will was executed accord-

ing to the law of the country where the

testator was domiciled. In short, without

the constat of the court of probate no

other court can take notice of the rights

of representation to personal property

;

and when that court has, by the grant of

probate or letters of administration, estab-

lished the right, no other court can per-

mit it to be gainsaid." Wms. Ex'rs (6th

Am. ed.) 616, et seq. "So, in Bouchier v.

Taylor, 4 Bro. C. C. 708, Toml. ed., it was

decided by the House of Lords, that after

a sentence in the ecclesiastical court de-

termining the question who are the next

of kin of the intestate, and granting let-

ters of administration to the person found

to be such next of kin, the Court of Chan-

cery is precluded from directing any issue

to try that question. And this decision was

held by Lord Lyndhurst, in Barr v. Jack-

son, 1 Phillim. C. C. 582, to be a binding

authority for the proposition, that if the

sentence of the ecclesiastical court, in a

suit for administration, turns upon the

question of which of the parties is next of

kin to the intestate, such sentence is con-

clusive upon that question in a subsequent

suit in the Court of Chancery, between the

same parties, for distribution. Upon this

principle it was decided, in a modem case,

that payment of money to an executor,

who has obtained probate of a forged wUl,

is a discharge to the debtor of the de-

ceased, notwithstanding the probate be af-

terwards declared null in the ecclesiasti-

cal court, and administration be granted

to 'the intestate's next of kin ; for if the

executor had brought an action against

the debtor, the latter could not have con-

troverted the title of the executor as long

as the probate was unrepealed ; and the

debtor was not obliged to wait for a suit,

when he knew that no defence could be

made to it. Allan u Dundus, 3 T. E. 129.

When there is a question, whether partic-

ular legacies given by a will are cumula-

tive or substituted, it is often determined

by the circumstance of the bequest having

been given by distinct instruments. In

such a case, if a probate has been granted,

as of a will and codicil, this is conclusive

of the fact of their being distinct instru-

ments, though written on the same paper.

The probate is also conclusive as to every

part of the will in respect of which it has

been granted : for example, in Plume v.

Beale, 1 P. Wms. 388, where an executor

proved a will of personal property, and

then brought a bill in equity to be re-

lieved against a particular legacy, on the

ground of its having been interlined in

the will by forgery. Lord Cowper dis-

missed the bill with costs, observing, that

the executor might have proved the will

(p) Mehiish v. Milton, 3 Ch. D. 27, {q) Pinney v. Hunt, 6 Ch. D. 98.

35.

D
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The court of probate act, 1857, (») gives to probate, after citation

of the heir and other persons interested, and proof in

solemn form, the same effect with regard to realty as it

—as to realty,

in the ecclesiastical court, with a, paitic-

ulai reservation as to that legacy. But

though courts of equity are bound to re-

ceive, as testamentary, a will, in all its

parts, which has been proved in the proper

spiritual court, yet they may, in certain

cases, affect with a trust a particular legacy

or a residuary bequest, which has been

obtained by fraud. For instance, if the

drawer of a will should fraudulently in-

sert his own name, instead of that of a

legatee, he would be considered in equity

as a trustee for the real legatee. And it

has never been thought that courts of

equity, by declaring a trust, in such cases,

infringed upon the jurisdiction of the ec-

clesiastical courts. Again, although it is

now settled that a will cannot, either before

or after probate, be set aside in equity on

the ground ,that the will was obtained by

fraud on the testator, yet where probate has

been obtained \>j fraud on the next of kin, a

court of equity will interfere, and either

convert the wrong-doer into a trustee, in

respect of such probate, or oblige him to

consent to a repeal or revocation of it in

the court in which it was granted. Thus,

in Barnesley v. Powell, 1 Ves., Sr., y.9,

284, 287, the bill sought to be relieved

against a paper writing, purporting to be

the will of the plaintiff's father, under

which the defendant, Mansel Powell,

claimed, and which was not without evi-

dence to support it, although there was

strong suspicion of forgery. It was also

sought to be relieved against several acts

of the plaintiff since his fathei-'s death

;

such as the decree of the Court of Ex-

chequer against him and a sentence in the

Prerogative Court, wherein the plaintiff's

consent to establish that wiU by a pro-

bate was obtained, and a conveyance and

assurances made by him. Lord Hard-

wicke C. directed an issue, with a special

direction on the decretal order, to know
on what foundation the jury went, if they

found against the will, whether upon for-

gery, or any particular defect in the exe-

cution ; and his lordship, after making

some observations, with respect to the re-

lief against the decree of the Court of

Exchequer, proceeded to remark, 'As

to the sentence of the Prerogative Court,

as at present advised, that will create no

difficulty if the will is found forged ; for

then the plaintiff's consent appearing to

have been obtained by the-misrepresenta-

tion of that forged wiU, that fraud infects

the sentence; against which the reliefmust

be here. This is not absolute, but only

to show the tendency of my opinion upon

the equity reserved after the trial ; for I

should not scruple decreeing the defend-

ant, who obtained that probate, to stand as

a trustee in respect of the probate ; which

would not overturn the jurisdiction of

that court.' After a very long trial by a

special jury, a verdict was brought in

against the will, with an endorsement that

it was grounded on forgery, and not on

any defect in the execution. Upon the

equity reserved, Lord Hardwicke admit-

ted that undoubtedly the jurisdiction of

the wills of personal estate belonged to

the ecclesiastical court, according to

which law it must be tried, notwithstand-

ing the wiU is found forged by a jury at

law, upon the examination of witnesses

;

but there was a material difference be-

tween the Court of Chancery taking upon

itself to set aside a will of personal es-

tate on account of fraud or forgery in ob-

taining or making that will, and taking

from the party the benefit of a, will es-

tablished in the ecclesiastical court by

his fraud, not upon the testator, but

(r) 20 and 21 Vict., c. 77, U 61, 62.
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had before with regard to personalty, (s) But the granting of probate

in common form lias no effect as regards] real estate, either *freehold

•the person disinherited thereby. That

fraud in obtaining a will infected the

whole ; but the case of a will, of which

the pi-obate was obtained by fraud on

the next of kin, was of another considera-

tion." Wms. Ex'rs (6th Am. ed.) 619, et

seq. " It may properly be remarked, in

this place, that where a person has acted

under a probate, and admitted facts mate-

rial to its validity, a court of equity may
interfere by injunction, and prevent such

person from proceeding further to contra-

vert the will in the ecclesiastical court.

Further, a court of equity, by reason of

its jurisdiction as a court of construction,

may, under particular circumstances, so

construe an instrument, of which probate

has been obtained, as to render it ineffec-

tual. Thus, in Gawler v. Standerwick, 2

Cox 16, a paper was proved in the spir-

itual court as a codicil of the testator,

which was signed by the executors and

others, and purported to be an acknowl-

edgment of what they understood to. be the

will of the testator, when he was unable to

speak, in favor of certain legatees ; and a

bill having been filed in equity, a question

was raised whether they were entitled to

their legacies under this paper proved as

ix. codicil. Sir Lloyd Kenyon, Master of

the Eolls, said that, as it had been proved

in the spiritual court, he was bound to re-

ceive it as a testamentary paper ; but hav-

ing so done, the court of equity was to conr-

strue it. Now the effect of this codicil

was only that the parties understood it to

be the will of the testator that the asserted

legatees should have legacies, and the

heir promised to perform this ; but the

oonrt could not convert the promise

of the heir into the will of the testa-

tor
; and his honor, therefore, thought

that this paper, though testamentary, yet

operated nothing. * * * So in Camp-
bell V. Beaufoy, .Johns. 320, a plea by an

executor who has proved a will, that " the

testator was at the date of his will, and
also at the time of his death, domiciled in

France, and that all the bequests of the

personal estate affected to be made by it

are by the law of France null and void,"

was held by Wood, V. C, to be a' good

plea in bar to a suit by a legatee vmder

the will for payment of his legacy, and
for administration of the personal estate

of the testator. So in Loftus v. Maw, 3 Griff.

592, which there has already been occa-

sion to state, a revoking codicil, though it

had been admitted to probate, was not al-

lowedjUnder the circumstances, to have any
revoking effect. It miist, however, be ob-

served that an executorship or adminis-

tratorship may be denied in pleading, by
a plea of ne unques executor or administra-

tor, notwithstanding profert of the probate

or letters of administration ; and it was

held that this traverse, upon issue joined,

must be tried by the country (on which

issue the probate or letters will be conclu-

sive evidence,) and not by the certificate

of the Ordinary, as in cases of excommu-
nication. And from its having been thus

established that a probate is not conclu-

sive in pleading, probably, grew the doubt

which once existed, whether it was "con-

clusive in evidence. Under the law before

the passing of the court of probate act

(1857), the jurisdiction of the ecolesiasti-

[(s) To bring a will within the purview

of this enactment, it must be one which,

both as to realty and personalty, is to be

tested by the same considerations. For if

there were any difference between them it

would be absurd to enact that probate of

one should be conclusive evidence of the

validity of the other. Consequently it

must be a will execiited since and accord-

ing to the Stat. 1 Vict., c. 26. Campbell

0. Lucy, L. R., 2 P. & D. 209.]
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or copyhold : (t) [except (under the act of 1857) to fiirnish prima fade

-as to person- evidence of the validity and contents of the will.] (w), And,
''

even with respect to personal estate, the granting probate

cal court was confined to goods and chat-

tels; it had no power of administration

over other property; and therefore its

judgments would bind those only who

claim an interest in personal property.

Hence the probate was not conclusive ev-

idence, or even, it should seem, admissible

evidence, that the instrument was a will,

so as to pass copyhold or customary es-

tate, or so as to operate as a sufiicient exe-

cution of a power to charge land. Again,

it has already appeared, that to establish

in evidence the will of a married woman

made in execution of a power, probate of

it in the court of probate is first neces-

sary, in order to confirm judicially its

testamentary nature. But formerly the

production of such a probate would not

alone have been sufficient to induce a

court of equity to act upon it ; for there

were other special circumstances which

might have been required to give the in-

strument efiect as a valid appointment,

viz., attestation, sealing, &c. with which

circumstances the temporal courts did not

trust the judgment of the spiritual court.

The witnesses, therefore, to these facts,

must have been examined in chief to

prove that the wiU was the wife's act, &c.

;

and if an attestation were not required by

the power, stUl her signature must have

been proved. But by the 10th section of

the new wills act all such additional va-

rieties in the execution of testamentary

appointments have, in efiect, been abol-

ished. Further, as the court of probate

had no jurisdiction to authenticate a will,

as far as it relates to real estate, it was

held that the probate was no evidence at

aU of the validity or contents of a will, as

to such property, not even when the orig-

inal will was lost, except indeed as a

mere copy. So on an indictment for

forging a will, probate of that will unre-

pealed is not conclusive evidence of its

validity so as to be a bar to the prosecu-

tion. It must also be observed, that al-

though the sentences of the court of pro-

bate are conclusive evidence of the right

directly determined, yet they are not so

of any collateral matter, which may pos-

sibly be collected or inferred from the

sentence by argument. Therefore letters

of administration which have been

granted to a person as administrator of

the efiects of A B, deceased, are not

prima facie evidence of A B's death.

Likewise, though no evidence was re-

ceivable to impeach the probate, or the

letters of administration, being the judi-

cial acts of a court having competent au-

thority, yet it might be proved that the

court which granted them had no juris-

diction, and that therefore their proceed-

ings were a nullity. Thus it might, un-

der the old law, be shown upon a plea of

ne unques executor that the deceased had

bona notabilia in divers dioceses ; and that

(t) Hume V. Eundell, 6 Madd. 331.

[See also Bonser v. Bradshaw, 5 Jur. (N.

S.) 86 ; Lofius v. Maw, 3 Gifil 592. A
will disposing of real estate only is not

entitled to probate. In re Bootle, L. K.,

3 P. & D. 1,77. Secus, if it appoints ex-

ecutors, though they afterwards renounce.

In re Jordan, L. B., 1 P. & D. 555. If a

will appointing executors be made in ex-

ecution of a power, the appointment of

executors taking efiect under the power

does not entitle the will to probate ; for

here the executors take nothing jure rep-

resentationis. Tugman v. Hopkins, 4 M.
& Gr. 389 ; O'Dwyer v. Geare, 29 L. J.,

Prob. 47 ; In re Barden, L. K., 1 P. & D.

325.

(m) Barraclough v. Greenhough, L. R.

2 Q. B. 612.]
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of any paper has no other effect than to establish generally its claim

to be received as testamentary; and it remains for the court of

-construction to determine the meaning and effect of the instrument

thus stamped with a testamentary character, (x) The adjudication of

this court may, and often does, render the paper wholly nugatory.

It may be found not to contain any intelligible disposition of the

deceased's property; (y) or to be in substance the same as [or in sub-

stitution for] another paper of which probate has been granted
; (2) or

that its provisions are invalid according to the law of a foreign coun-

try, which constituted the domicile of the maker at the time of his

decease
;
(a) in all which cases the instrument so proved operates

merely as an appointment of an executor, who distributes the property

as under an intestacy.

[And to determine the construction, the original will, both of real and

personal property, may be looked at. It was said, indeed, original will
may be exam-

by Sir W. Grant, (6) that his decision on the construction ined by court
'

w iT^rii . of construction.

of the will before him could not depend on the grammati-

cal skill of the writer, in the position of the characters expressive of

a parenthesis : that it was from the words and from the context, not

from the punctuation, that the sense must be collected. And there

are, probably, few imaginable cases in which punctuation could exer-

cise a very important influence upon the construction, (c) But it

seems a little unreasonable to refuse all effect to "grammatical skill,"

when employed in fixing a position for parenthetical characters, when

that same skill is the founda*tion of all testamentary construction.

Certainly, in recent times, no hesitation has been felt by the courtSj in

consequently the bishop or other inferior [(a;) In re Mundy, 30 L. J., Prob. 85.]

judge had no jurisdiction to grant pro- (y) See Crawler v. Standerwick, 2 Cox

bate or administration ; for this confessed 16
;
[Mayor, &c., of Gloucester v. "Wood,

and avoided, and did not falsify the seal 3 Hare 131, 1 H. L. Cas. 272.]

of the Ordinary. So it may be proved (z) See Hemming v. Clutterbuck, 1 Bli.

that the supposed testator or intestate is (N. S.) 479
;

[S. C, nom. Hemming v.

alive; for in such case the court of pro- Gurrey, 1 D. & CI. 35; Walsh v. Glad-

bate can have no jurisdiction, nor their stone, 1 Phillim. 290, 13 Sim. 261 ; Camp-

sentence any effect. And it may be bell v. Badnor, 1 B. C. C. 271.]

shown that the seal attached to the sup- (o) Thornton v. Curling, 8 Sim. 310.

posed probate has been forged ; for that [(6) Sandford v. Eaikes, 1 Mer. 651.

4oes not impeach the judgment of the (c) See per Sir E. Sugden, Heron v.

court of probate; or that the letters tes- Stokes, 2 Dr. & War. 98; and per Lord

tamentary have been revoked ; for this is Westbury, Gordon^fiordon, L. 'R.,5 H.

In affirmance of its proceedings.'' Wms. L. 276. y^O / ^t^lyl^v ..>.^vJ

Ex'rs (6th Am. ed.) 627, e.t seg.
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following what is stated to have been Lord Eldon's practice, viz., in

examining original wills " with a view to see whether anything there-

appearing,—as, for instance, the mode in which it was written, how
' dashed and stopped,'—could guide them in the true construction to-

be put upon it." (d) It is true that Lord Cranworth expressed an

opinion, that it was not competent for the court of construction on

every occasion to look at the original will. 22 But that was in a case-

where the object proposed was by looking at an original will of per-

sonal property, virtually to procure a reversal of the decision come tO'

by the probate court with respect to the form of the probate ropy in.

question.] (e)

Where a paper professed to be an appointment under a power, the

Asto probate ccclesiastical court applied to it the ordinary principles of
oftestamen- f^ . . , ,.
tary appoint- testamentary law, without attempting, in that proceeding,,

to pronounce on its sufficiency as a due execution of the-

(d) Per K. Bruce, L. J., in Manning

u. Purcell, 24 L. J., Ch. 523, n. ; also re-

ported 7 D., M. & G. 55. See ako Comp-

ton V. Bloxham, 2 Coll. 201; Child v. Els-

worth, 2 D., M. & G., 683 ; Oppenheim v.

Henry, 9 Hare, 802, n. ; Gauntlett v. Car-

ter, 17 Beav. 590; Milsome u. Long, 3

Jur. (N. S.) 1073.]

22. The authority of directly pass-

ing upon the validity of a will never

belonged to the Court of Chancery, and

was therefore never rightly exercised by

it
;
yet it has always been competent to

that tribunal to fix a trust upon any leg-

acy or residue in cases of fraud. Upon
application to the Court of Chancery for

the construction of a will or for the pay-

ment of legacies thereunder, it has always

proceeded on the presumption that the

will had already beenproved in the proper

court. " The court," said Lord Langdale,

M. B.., in Eyves v. The Duke of Welling-

ton, 9 Beav. 579, " does interfere for the

protection of property pendente lite for

probate and letters of administration and

does perhaps sparingly and with great

caution exercise some jurisdiction in

some cases of fraud practiced in obtain-

ing probate or in the spoliation of wills ;.

but relief under a wiU produced is given

only in the cases where grants have beeH^

made of probate or of letters of adminis-

tration." See this case under the title In.

the goods of his late Majesty King George-

the Third, 3 Sw. & Tr. 199. " As long as

the probate of a will remains unimpeached

the will itself is not examinable—except

for purposes of construction—in the Chan-

cery Division of the High Court of Jus-

tice. Kerrick v. Bransby, 7 Bro. C. C.

437. The probate is conclusive evidence

that the instrument was testamentary ac-

cording to the law of the laud, and also-

as to the title of the executors to all per-

sonal property of which the testator was

capable of disposing. Again the Chan-

cery Division cannot afibrd relief to lega-

tees qr devisees under a will defectively

executed ; for being mere volunteers they

have no more equity than the next of kin.

or heir and where equity is equal the law

will prevail." Flood on Wills 558, 559.

[(e) Gann v. Gregory, 3 D., M. & G^
780, already referred to.]
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power under which it purported to be made. (/)23 [This practice was
indeed temporarily departed from, but was ultimately restored by the

decision in Barnes v. Vincent, {g) in which it was held that probate

ought to be granted of every paper professing to be executed under a

power, if in other respects its testamentary character was established
;

and further, that, if the power was alleged, the probate should be

granted without production of the power, and without reference to the

question whether the power existed or not. (A)24 This, it was said,

restored the ancient and laudable practice of the ecclesiastical courts.]

The granting of probate precluded the Court of Chancery from ques-

tioning the testamentary character of the paper. It remained for that

court to determine whether the formalities prescribed by the power had

been complied with, (i) [and whether, in other respects besides the testa-

mentary character of the paper the power *had been duly exercised, (k)

(/) Draper v. Hitch, 1 Hagg. 674. See

also Stevens v. Bagwell, 15 Ves. 139.

23. Where a will is made under a

power, it must be executed with the same

formalities as any other will. And a will

of this character must be proved, as an

ordinary will is proved. If such will af-

fects personalty only, the Court of Chan-

cery will not permit it to be set up until

it shall have been properly admitted to

probate in a court competent to admit to

probate. Picquet v. Swan, 4 Mason C. C.

443. If a will purports to execute a

power, and it was evidently the intention

of the testator to execute the power, but

tlie power is not well created, or does not

in fact exist at all, yet if the party had a

right to dispose of the fund, the will should

be admitted to probate as a mere will, for

the authority of the testator to give the

fund will come in to support his intended

disposition of it. Soutjiall v. Jones, 1

' Sw. & Tr. 298.

[(j) 5 Moo. P. C. C. 201, 10 Jur. 233,

4 No. Cas. Supp. XXXI. ; Tatnall v. Han-

key, 2 Moo. P. C. C. 342; Paglar v.

Tongue, L. B., 1 P. & D. 158 ; In re Pen-

wick, Id. 319.

(A) The case of In re Monday, 1 Curt.

590, seems therefore overruled.]

24. "With regard to a will alleged to

have been made in execution of a power,

and proof is produced of a power enabling

the deceased to dispose of property by

will, the court (of probate) is bound to

decree probate of such a paper, and has

no authority to inquire whether the will

is in ihe form required by law for the due

exercise thereof, or whether it has been

exercised with the formalities required

by the power. It is for the court of con-

struction to decide whether the will is

operative." Flood on Wills 560; De
Chatelain v. Pontigny, 1 Sw. & Tr. 411,

29 L. J., P. & M. 147 ; Parkinson v. Town-

send, 44 L. J., P. & M. 32. See observa-

tions of Sir H. .J. Fust on Barnes v. Vin-

cent (supra) in Este v. Este, 2 Bob. Eccl.

Rep. 351.

,
(i) Douglas V. Cooper, 3 My. & K. 378.

[(A) Paglar v. Tongue, L. E., 1 P. &D.
158, where the question left was, whether

the will, dated 1844, of a married woman

who died in 1865, was a due exercise of

testamentary powers given to her in the

meantime.
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But if no special formalities were prescribed, the granting of probate

was final on that head. (/)

Judges of the probate court have pronounced the practice described

above to be inconvenient, since it required thera to grant probate of

an instrument which, but for the existence and due execution of the

alleged power (into which they were forbidden to inquire), did not

amount even to the appointment of an executor, (m) It is probable,

therefore, that under the judicature act, 1873, which gives equal juris-

diction to all the judges of the High Court, and directs that all

questions "properly brouglit forward by the parties in any cause or

matter " shall be completely disposed of in that cause or matter, (n) the

judges of the probate division will, in a proceeding for probate, them-

selves determine whether the power has been well executed whenever

the necessary parties are before them, (o) But where any of the par-

ties entitled to be heard on those questions are not before the court

{e.g., persons who, under the instrument creating tlie power, claim in

default of appointment), the former practice must be followed.]

The question, whether any particular fund forms part of the separate

ProbateofwUiB estate of a testatrix, a feme oovert, is differently situated.
ofmamed

i iwomen. [There can be but two parties to this question, namely,

the husband and the executor, (p) Both claim through the feme covei-t

and both are necessarily before the court of probate ; and since the

judicature act, 1873, if not before, (g) that court ought to decide the

question, whether there is separate estate or not, in all cases where the

question is ready and properly presented for decision : and probate

will be granted, not confined to the property decided to be separate,

but including all over which the testatrix had a disposing power and
which she has disposed of; thus leaving the question as it regards

other items of property " to be decided at a future period."] (r) If

no executor *is appointed, the- court commonly grants a general'

[I) Ward V. Ward, 11 Beav. 377. In (o) See per Jessel, M. E.,In re Thaip,
GuUan v. Grove, 26 Beav. 64, the ques- 3 P. D. 76.

tions whether the third and fourth sheets [p) The executor represents the leo-a-

of a will constituted a " will," or whether tees, ante p. *26, n. {j)

they were " in the nature of or purporting [q) See cases cited In re Tharp, 3 P.
to be > will," were held to be identical. D. 79, in all of which the decision afh-med
See also D'Huart j;. Harkness, 34 Beav. that the property in question was separate

324, ante p. *8. property ; but in l^edgard ,. Garland, 1

(m) In re Hallyburton, L. E., 1 P. & D. Curt. 286, it appears that this was not

90 ; Paglar v. Tongue, Id. 158. thought to be the proper forum.

(n) Sect. 24, subs. 7. (r) In re Tharp, 3 P. D. 79.]
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administration to the husband, and not a limited administration to the

legatees under the appointment, (s) the effect of which would be, that

if the deceased left other property, a further administration, i. e., a

general administration to the husband, would be requisite, 25

The facility with which loose papers were proved in the ecclesiasti-

cal courts was sometimes complained of by the judges of other courts,

on whom has fallen the duty of expounding the jargon thus pro-

nounced to be testamentary, (t) It has been, doubtless, induced by

the consideration, that a leaning on this side is less injurious than the

opposite excess ; the effect of rejection often being to debar parties

from the further litigation of their rights under the contested instru-

ment, lu) The exclusion, however, by the statute 1 Yict., Effeetofiviot.,
^ '

1 . 1
' 0. 26, in cheok-

of all testamentary papers which are not attested by two ing informal
' * ^ "^ and irregular

witnesses, has materially checked the evil which has beerj testamentary
' -^ '^ papers,

the subject of complaint ; for it rarely happens that these

informal and irregular papers are attested. The occurrence will also

be [generally] prevented of the question whether the execution of a

testamentary appointment conforms to the requisitions of the power,

for which will be substituted the more simple inquiry, whether or not

the donee has complied with the requisitions of the statute ; so that,

instead of the partial entertainment of the question, as heretofore, by

the probate court, the wliole matter relating to the sufficiency of the

execution (so far at least as the personal estate is concerned) will [even

independently of the judicature act, 1873] be brought within the juris-

diction of that court, (x)

(s) Salmon v. Hayes, 4 Hagg. 386. 266. [This ease shows that there is a

25. In Holman jj. Perry, 4 Mete. 492, distinction where a paper declaring trusts

the will of a, married woman, made in is signed by the legatees in trust, and not

execution of a power reserved in an ante- by the testator only. Johnson v. Ball, -5

nuptial contract, was admitted to probate De G-. & S. 89 ; Consett v. Bell, 1 Y. & C.

without passing upon the effect of the C. C. 577.

will as to property not covered by the (x) A power to- appoint by " writing "

contract. In that fcase Dewey, J., said: with certain stated solemnities, though

" The probate of a will does not necessa- exercisable according to the general law

rily settle any question of title to real by will executed in confcn-mity mith the re-

estate arising under such will. Questions quirements of the power, is not within the

of that character are to be settled by terms of the statute 1 Vict., c. 26, § 10,

proper proceedings at law or in equity." which speaks of a power to be executed

(t) See Matthews v. Warner, 4 Ves. " by will," West v. Kay, Kay 385, foUow-

208, 210. ing the doubt expressed in Collard v.

{u) As to the admissibility in evidence Sampson, 4 D., M. & G. 224, and overrul-

of paper writings, not proved as testamen- ing Buckell v. Blenkhorn, 5 Hare 131.

tary, vide Doug. 707, 1 Cox 1, 15 Ves. 153, See also Taylor v. Meads, 4 D., J. & S.

2 East 552; Smith v. Attersoll, 1 Eus^. 597.]
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* CHAPTER III.

PEESONAL DISABILITIES OF TB8TATOES. (a)

The general testamentary power over freehold lands of inheritance

was originally conferred by the statute of 32 Hen. VIII., c. 1, into the

precise import of which it is now unnecessary to inquire, as it was

quickly followed by the explanatory act of34 and 35 Hen.VIII.jC. 5,(6)

which, after reciting the former statute, enacted, " That all and singular

Persons having persou and pcrsoHS having a sole estate or interest in fee
sole estatein*, .t.«.,.
fee enabled to Simple, or seized in fee simple in coparcenary, or m com-

mon in fee simple, of and in any manors, lands, tenements,

rents, or other hereditaments, in possession, reversion, or remainder, [or

of rents or services incident to any reversion or remainder, and having

no manors, lands, tenements, or hereditaments, holden of the king,

his heirs or successors, or of any other person or persons by knight's

service,J.(c) shall have full and free liberty, power and authority to

give, dispose, will, or devise to any person or persons (except bodies

politic and corporate,) by his last will and testament in writing, as

much as in hira of right is or shall be, all his said manors, lands,

tenements, rents, hereditaments, or any of them, or any rents, com-

mons, or other profits or commodities out of or to be perceived of the

same, or out of any parcel thereof, at his own freewill and pleasure."

[The statute then proceeds to empower persons holding by knight's

service to devise two parts of their lands.]

Sect. 14 provides that wills or testaments made of any manors, &c..

Exceptions as by any woman ooverte, or person within the ase of twentv-
to femes cm- . ,. ,

ertet, infants, one years, idiot, or by any person of non-sane memory,
idiots.

'

shall not be taken to be good or effectual in law. This

clause did not create any disability that was unknown, or, indeed, com-

[(o) The subject of this chapter, espe- (6) Ir. Pari. 10 Car. I., sess. 2, v;. 2.

daily with reference to the decisions in [(c) The statute 12 Car. II., c. 24, by
the ecclesiastical courts, is very fully changing tenure by knight's service into

treated of in Wms. Ex'rs, pt. 1, bk. II., free and common socage tenure, in effect

ch. 3. abolished this exception.]
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prise all that were known to the common law ; but seems to have beea

*dictated by an apprehension that the general terms of the prior act

of the 32d year of the same reign might possibly have had the effect

of removing pre-existing disabilities, according to the construction

given to the nearly contemporary statute of jointures, (d) That the

disqualifications in question were not the creation of the As to wuis of

statute, is evident from the fact that they all extended

equally to the bequeathing of personal estate, except that infants of ai

certain age, namely, males of fourteen and females of twelve, were,,

at the period now under consideration, competent to dispose by will of

personalty
;
(e) and such, a will was valid, although the testator or

testatrix afterwards lived to attain majority without confirming it. (/)>

On the other hand, infants of every age were (as they still are) incom-

petent to alien any portion of their property, real or personal, by deed.

In some places a custom exists, or rather did exist (for it is to be-

remembered we are now speaking of the old law,) enabling infants to

devise even real estate; but it was essential to the validity of such a

custom, that it prescribed some definite and reasonable age ; for a cus-

tom authorizing the making of a will by persons too young to be

capable of exercising a discretion would be no less absurd than one

which should empower lunatics or idiots to devise their property. (g)1^

(d) 27 Hen. VIII., u. 10. authority, -written by common lawyers,

(e) Bishop v. Sharpe, 2 Vern. 469

;

mention twelve and fourteen for the same
Whitmore v. "Weld, 2 Ch. Eep. 383 ; Hyde purpose : prohibitions have been refused

V. Hyde, Prec. Ch. 316 ;
[Co. Lit. 896, n. by the King's Bench when applied for to

(6) .]
restrain the ecclesiastical court fi'om aliow-

(/) Hinckley v. Simmons, 4 Ves. 160. ing wills made at such early ages, and
'

(g) 2 Anders. 12. Fourteen, it seems, there are several instances in which the-

would be considered a proper age. doctrine has been recognized and adopted

1. Prior to the recent wills act (1 Vict., in the Court of Chancery. These ages-

c. 26,) the doctrine of the law was that are also selected by the law of England

infants who had attained the age of four- as those when infants of the respective-

teen, if males, or twelve, if females, were sexes shall have the power of choosing

capable of making wills of personal es- guardians. In the case of Arnold v.

tate. "At these ages the Koman law al- Earle (MS. coram Sir Geo. Lee, 5th June,,

lowed of testaments; and the civilians 1758, cited in 4 Burn. E. L. 45, n. (9) by

agree that our ecclesiastical courts follow Tyrwhitt), in the Prerogative Court of

the same rule. And as the ecclesiastical Canterbury, the will of a school-boy of

court is the judge of every testator's ca- the age of sixteen, in favor of his school-

pacity, this case must be governed by the master, was established, where no evidence

rules of the ecclesiastical law. But this of fraud, improper influence, or control,

doctrine is not sustained by the authority was shown. But though no objection can:

of civilians only : books of considerable be admitted to the will of an infant of

[*33]
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The disability of infancy was expressly taken away, in regard to the

Astotestajnen- paternal appointment of testamentary guardians, by the

mentof statute of 12 Car. II., c. 24, § 8, which enabled any father,
guardians by -- ,'
infants. witMn the age of twenty-one, or of full age, who should

fourteen, if a male, or twelve, if a female,

merely for want of age, yet if the testator

was not of sufldcient discretion, whether

•of the age of fourteen or four-and-twenty,

that will overthrow the testament. No
custom of any place can be good to ena-

ble a male infant to make any will before

he is fourteen years of age. When an in-

fant hath attained the age above men-

tioned, he or she may make a will with-

out and against the consent of their tutor,

father or guardian. If he or she hath

:attained the last day of fourteen or twelve

years, the testament by him or her made
in the very last day of their several ages

aforesaid is as good and lawful as if the

sameday were already then expired. Like-

wise if after they have accomplished these

years of fourteen or twelve, he or she do ex-

pressly approve of the testament made in

their minority, the same by this new will

and declaration ia made strong and effect-

ual. But the mere circumstance ofan infant

having lived some time after the age

when he became capable of making a will

cannot, witliout republication, give valid-

ity to one made during his incapacity.

(Herbert v. Torball, 1 Sid. 162)." Wms.
Ex'rs (6th Am. ed.) 19, et seq. ; Shep.

Touch. 403; Swinb., pt. 2, ? 2, pi. 6;

^odolph., pt. 6., ch. 8, i 8 ; 2 Black. Com.

497; Smallwood v. Brickhouse, 2 Mod.

315 ; Dalby v. Smith, Comberb. 50 ; Hyde
V. Hyde, Prec. Ch. 316; Anon., Mosely

•6 ; Ex parte Holyland, 11 Ves. 10 ; Com.

Dig., Devise, H 2 ; Bac. Abr., Wills, B 2
;

Walkem on Wills 20, et seq. ; 1 Bedf on

Wills 15, et seq. However there were

many irreconcilable opinions on the sub-

ject of the testamentary age of an infant,

which are to be found in the older books.

Lord Coke named eighteen as the age

{Co. Lit. 89 b, n. 83,) and otliei-S have

-claimed that it was seventeen, that being

the age when, before the stat. 38 Geo. HI, o.

87, an administration during the minority

of an executor determined. Some state

that the age is twenty-one, because none

can be administrators until that age. In

Perkins it is said that four is the age for

making a will of personalty
;
yet it is hard

to believe that this was the intended

statement of the writer, and it is generally,

and probably correctly attributed to a mis-

take of the press in omitting the figure X,
it being most probable that Xllll.was the

age intended. Swinb., pt. 2, § 2, note (/).

But under the recent law (1 Vict., u. 26,)

the wills of all persons under the age of
,

twenty-one are absolutely null and void.

" No wills made by infants—unless they

happen to be soldiers or sailors in actual

service—made, since the 1st of January

1838 are valid (1 Vict., c. 26, § 7,) nor

can an infant now appoint a testamenta^

guardian of his children, nor exercise any

power of appointment by will." Flood
on Wills 367. It is appropriate to in-

quire what is to be deemed actual serviee

in the case of a soldier or sailor. The
first important case on this subject since

the wills act, 1838, was that of Drum-
mond V. Parish, 3 Cm-t. 522. In that case

the decision arrived at by Sir Herbert Jen-

ner Fust was that actvM service was in the

case of a soldier being on an expedition,

and in that of a sailor being of sea. The
recent legislation in the United States has

tended toward the same standard of age

requisite for the making of a will as that

adopted by the recent wills act in Eng-
land. In many of the states the power of

making any will has been fentirely denied

to minors. In some of the states, on the

other hand, a will of pei-sonalty may be

made by a minor, although he is not ca-

pable so to dispose of realty. Some of

the states still preserve the distinction
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leave any child under twenty-one, and not married, by deed or will,

executed in the presence of two witnesses, to dispose of the custody

of such child or children during such time as he or they should con-

tinue under twenty-one, or any less time, to any person or persons

other than Popish recusants
; (h) and it gave to such person the custody

of the infant's estate, both real and personal, and tlie same actions as

g ûardians in socage.

between male and female testatois, by al-

lowing a female to dispose of her property

at a younger age than is permitted in the

case of a male. In a large number of the

states no distinction, however, is made
either between wills of real and personal

estate, or between male and female testa-

tors, and the age requisite in those states

for the execution of a will is twenty-one

years. This is the case in Ohio, Oregon,

Pennsylvania, Delaware, Florida, Indiana,

Maine, Massachusetts, Michigan, Missis-

sippi, Nebraska, New Hampshire, Ken-

tucky, New Jersey, North Carolina, South

Carolina and Texas. In New York no

will of realty can be made by any person

who has not attained the age of twenty-

one years, but personalty may be disposed

of by will by males of the age of eighteen

years, and by females of sixteen. The

testamentary age is fixed at twenty-one

for real estate, and at eighteen for personal

estate, in the following states : Alabama,

Arkansas, Missouri, Ehode Island, Vir-

ginia and West Virginia. But for con-

struction of the statute in Alabama, see

Banks v. Sherrod, 52 Ala. 267. In

Colorado and California a, valid will

may be made by any person at eighteen,

and in the former state, if it be of

personalty only, the testamentary age

is seventeen. In the District of Col-

umbia and the States of Maryland,

Vermont, Iowa, Minnesota, Kansas and

Illinois, wills of real estate may be made

by males at twenty-one and females at

eighteen. Eighteen is the testamentary

age fixed in Dakota, Nevada, Utah

and Connecticut. The revised code of

Georgia, ? 2406, provides that infants un-

der fourteen cannot make wills. In Ken-
tucky a minor, however, may make a will

in pursuance of a power specially given,

and a father under twenty-one may by
will appoint a guardian to his child. Gen.

Stats. 1873, ch. 113, § 3. The statute of

Wisconsin provides that the testamentary

age must be twenty-one, except that in

the case of a married woman a valid wiE
may be made if she be eighteen or up-

wards. Stats. Wis. 1871, ch. 97, § 1. The
statute of minors in Vermont provider

that males shall attain majority at twenty-

one and females at eighteen for all pur-

poses. GoodeU V. Pike, 40 Vt. 319. It is

provided by statute in Texas that it must

appear that the testator was twenty-one

years of age and upwards when he signed

the will. Laws 1873, arts. 5535, 5537.

In Moore v. Moore, 23 Texas 637, it is-

said that "a person under the age of

twenty-one cannot make a will." The-

South Carolina statute says that infcmts,

cannot make a will, and then proceeds

:

" No person under twenty-one can make a

will of real estate." Eev. Stats. 1873, 442.

It is provided by the statute ofIowa that all

persons shall attain majority by marriage.

[h) This exception seems to be now in-

operative: See Simpson on Infants 201,

and stats, cited.

2. This power is no longer exercisable

by an infant in England. See anU n. 1 ;.

Flood on Wills 367 ; 1 Vict., o. 26, J 7

;

Sug. P. 178. But in many of the United

States this power is directly conferred by

statute, the provision being generally

copied" from 12 Car. II., c. 24, 2 Kent 224,

227. See also Macknet v. Macknet, 9 C.

E. Gr. (N. J.) 277, 295, 296; S. C, 11 C.
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The guardianship draws after it the custody of the land which

the infancy of the father would have prevented him from devising

E. Gr. (N. J.) 258. The statute of 12

Car. II., e. 24, has been adopted in New
Hampshire. Baleh v. Smith, 12 N. H.

437. But it was never in force in Massa-

•chusetts. Wardwell v. Wardwell, 9 Al-

len 518, 519. The act of July 2d, 1822, in

New Hampshire, which empowered the

judge of probate to appoint guardians,

did not take away the power conferred

by 12 Car. II., c. 24. A father has no

power at common law to appoint a testa-

mentary guardian for his child, Metcalf,

J., in Wardwell v. Wardwell, 9 Allen

518, 519. Under the statute, 12 Car. II., the

father only could appoint such guardian.

Balch V. Smith, ubi sfU/pra. But in the ab-

sence of directions by the father, the

clearly expressed wishes of the mother

will be regarded. In the matter of Tur-

ner, 4 C. E. Gr. (N. J.) 433. In this case

it was said by Zabriskie, Ordinary, ' The
father has expressed no wish or prefer-

ence in this matter, but the mother, the

surviving parent, has. She had no power

to dispose of the guardianship, and the

disposition of it in her will is void ; but

it is an authentic expression of her wishes,

and as such will be regarded by the

•court." See also Cozine v. Horn, 1

Bradf. 143; Foster v. Mott, 3 Id. 409. In

Pennsylvania it has been held that an

appointment of a testamentary guardian

by a grandfather for his grandchildren

cannot be made in derogation of the

rights of the father. Yet if the grand-

father devise certain estate to the grand-

children, on condition that a person

named be their guardian and manage the

estate, the father taking an interest under

the wiU, the Orphans' Court will not ap-

point a guardian on application of the

father. Vanartsdalen v. Vanartsdalen, 14

Penna. St. 384. Nor can a testator ap-

point a guardian for his brother's chil-

dren ;
this power extends only to his im-

mediate offspring. Brigham v. Wheeler,

8 Mete. 127. If the testator has exer-

cised his right to appoint a guardian for

his children, a probate court has no juris-

diction to appoint one. Holmes v. Field,

12 m. 424. Nor is it necessary for such

a guardian to take out letters of guardian-

ship ; the authority to act comes directly

from the will. Norris v. Harris, 15 Cal.

226. The powers and duties of testamen-

tary guardians are a, personal trust, and

cannot be assigned. Balch v. Smith, iibi

supra. Under the Massachusetts statute

(Gen. Stat., ch. 109, i 5,) a testamentary

guardian can only be appointed by a will

executed in the manner provided for the

execution of other wills. Wardwell v.

Wardwell, 9 Allen, 518. On this point it

was said by Metcalf J. :
" No form of ex-

ecution being expressly prescribed by
statute for wills appointing guardians, it

is for the court to decide what that form

shall be. And as there is no common
law respecting this class of wills, we resort

to the law prescribed by the legislature in

the analogous cases of written wills of

property. For aught that we perceive,

the same reasons for requiring those wills

to be attested by three witnesses apply to

wills for the appointment of guardians.

* * * It is not to be supposed that the

legislature would purposely have pre-

vented a father from bequeathing a shil-

ling to his child, except by a will attested

by three witnesses, and yet have given

him power—a power withheld for more
than two hundred years—to place a guar-

dian over him during his minority, by a

will attested by no witness, or by less than

three." Wardwell v. WaxdweU, 9 Allen

520, 521. The power of the surrogate

extends only to the appointment of a

guardian ; he has no power over a testa-

mentaryguardian. But such guardians are
always subject to the Court of Chancery.

In the matter of Andrews, 1 Johns. Ch.

99. In this case Kent, C, said, " Every
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directly
;

{i) and it is observable, that though the authority of guar-

dians, appointed under the statute of Charles, does not *extend to

infant children who are married at the father's death, yet as to children

wlio are then unmarried, the guardianship is not deteruiined by subse-

<juent marriage, (j) Tlie statute has been held not to interfere with

the lord's right [by special custom] to the guardianship of his infant

oopyhold tenant, (k)

The will of an idiot is of course void, (l)^ Mental imbecility aris-

ing from advanced age, 4 or produced permanently or tem-

porarily by excessive drinking, 5 or any other cause, may
destroy testamentary power, (m)

A person who has been from his nativity blind, deaf and dumb, is

intellectually incapable of making a will, as he Wants of persons

those senses through which ideas are received into the wind,

mind, [n) Blindness or deafness alone, however, produces no such

incapacity. 6 [It seems, however, that a person born deaf and dumb.

Wills of idiots.

guardian, however appointed, is responsi-

ble here (in chancery) for his conduct, and

niay be removed for misbehavior. It has

repeatedly been declared that a testamen-

tary or statute guardian is as much under

the superintendence of the Court of Chan-

cery as the guardian in socage." See also

Wilcox V. "Wilcox, 14 N. Y. 575.

(i) Bedell v. Constable, Vaugh. 178.

ij) Earl of Shaftesbury's Case, cit. 3

Atk. 625, [2 P. W. 102 ; but see contra as

to daughters, 1 Ves. 91, per Lord Hard-

wicke.]

{k) Clench v. Cudmore, 3 Lev. 395.

(0 Dyer 143 b.

3. See Note A, post p. 91.

4. See Note B, post p. 93.

5. See Note C, post p. 97.

(m) See Swinb., pt. 2, ?? 5, 6. [And

as to the difference in proof of lucid in-

tervals in case of imbecility from drink-

ing and ordinary imbecility, see Ayrey v.

Hill, 2 Add. 206. In Foot v. Stanton, 1

Deane 19, the will of a person subject to

epileptic fits was admitted to probate,

although there was no evidence that the

testatrix knew its contents, the memory

ofthe attesting witnesses failed, and a third

person declared she was unfit to make a

will.

(n) See Co. Lit. 42 b.]

6. An old writer says :
" A man that is

both deaf and dumb, and that is so by

nature, cannot make a testament. But a

man that is so by accident may by writ-

ing or signs make a testament. And so

may a man that is deaf or dumb by acci-

dent. And so also may a man that is

blind." Shep. Touch. 403. Anciently it

was believed that those who were born

deaf and dumb were without ordinary

mental powers, and if to this were added

the affliction of blindness, not only among

the common people but by the doctors of

the law, the sufferer was classed as an

idiot. Even Blackstone adopted this

then prevalent error. He says :
" But a

man who is born deaf, dumb and blind is

looked upon by the law as in the same

state witli an idiot: he being supposed

incapable of any understanding, as want-

ing all those senses which furnish the

human mind with ideas." 1 Com. 304.

So again he says :
" Such persons as are

born deaf, dumb and blind ; who, as they

have always wanted the common inlets

[*34]
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but not blind, though prima fade incapable, (o) may be shown to have

capacity, and to understand what is written down
; [p) and this of

of understanding, are incapable of having

animum testandi, and their testaments are

therefore void." 2 Com. 497. But in

these later times, when it has been shown

how much of true intellect may be pos-

sessed by these unfortunate classes, and

when it is well known that the great

majority of them may be educated to

the highest degree, the law will no

longer look upon such as at all bereft of

reason ; far less would it class them with

idiots. This disability of a testator, then,

is not so much on account of his own
lack of testamentary capacity, as of the

abundant opportunity for fraud or impo-

sition to be practised upon him. Both

in England and the United States the

will of a person deaf and dumb, or blind,

or deaf, dumb and blind, would be ad-

mitted to probate, but the court would

look with great jealousy at the transac-

tion, and would require most unquestiona-

ble proof that the testator knew what

disposition he was making of his property,

and that the wUl produced was known to

the testator to be in perfect accordance

with his instructions. We learn from

the old text-books of the ecclesiastical

law, that it was then held that he who is

blind cannot make his testament in writ-

ing, unless the same be read before wit-

nesses, and in their presence acknowledged

by the testator for his last will. Swinb.,

pt. 2, § 11 ; Godolph., pt. 1, ch. 11. The

civil law, also, expressly required that

the will should be read over to the testa-

tor, and approved by him in the presence

of all the subscribing witnesses. In

England and the United States it appears

that the same strictness is not necessary,

but that the requirement is only sufficient

proof to the court that the testator knew

and approved the contents of the wUl
which he exechted. Moore v. Paine, 2

Cas. Temp. Lee 595 ; Flood on Wills 393,

394. In one case the oath of the writer

unsubstantiated was held sufficient to

prove the identity of the wUl. In re

Axford, 1 Sw. & Tr. 540. And it would

appear unnecessary to prove that the

identical paper which was executed by the

testator was read over to him. Fincham

V. Edwards, 3 Curt. 63. It was said by

Washington, J., in Harrison v. Kowan, 3

Wash. C. C. 580: "If the testator knew
what he was about, and was possessed of

sufficient understanding to make a valid

will, his acknowledgments to the wit-

nesses and his direction to the executor to

take charge of the will, amount to strong

and persuasive evidence that he was ac-

quainted with its contents." It is suffi-

cient for the jury to be satisfied that the

paper propounded as such is the last wUl
and testament of the deceased. Clifton v.

Murray, 7 Ga. 564. See also Carr v. Mc-
Camm, 1 Dev. & B. 276 ; Wampler v.

Wampler, 9 Md. 540. In one case it was
said by Richardson, J. : "I would not say

that it is absolutely impossible (although

it is so considered by great writers) that

even a blind and deaf and dumb man can

make a will." Eeynolds v. Eeynolds, 1

Speers 253, 257. It has been held that

to establish the will of a person totally

blind, or so nearly so as to be incapable

of discerning writing, it must be proved

that the wiU was read over to the deceased

in the presence of the witnesses, or that

he was ollienmse acquainted with its contents.

Fincham v. Edwards, 3 Curt. 63. See

also CunlifFe v. Cross, 32 L. J. (N. S.)

Prob. Cas. 60 ; Barton v. Robins, 3 Phill.

455, n. ; Harrison v. Rowan, 3 Wash. C.

(o) Swinb., pt. 2, ? 10.

(p.) Dickenson v. Blissett, 1 Dick. 268

;

In re Harper, 6 M. & Gr. 731, 7 Scott, N.

R. 431. As to the evidence required, see

In re Owston, 31 L. J., Prob. 177 ; In re-

Geale, 33 L. J., Prob. 125.'
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course applies more strongly to a person deaf and dumb from acci-

dent.] (q) Indeed, it lias even been held that a will need not be read

over to a blind testator previously to its execution, [provided there be

proof aliunde of a clear knowledge of the contents of the instrument
;
(r)

but] it is almost superfluous to observe, that, in proportion as the

infirmities of a testator expose him to deception, it becomes impera-

tively the duty, and should be anxiously the care, of all persons

assisting in the testamentary transaction, to be prepared with the

C. 580 ; Weir v. Fitzgerald, 2 Bradf. 42, 68
;

Wampler v. Wamplei-, 9 Md. 540 ; Mar-

tin V. MitcheU, 28 Ga. 382; CUfton v.

Murray, 7 Ga. 564 ; Davis v. ' Eogers, 1

Houst. 44 ; Guthrie v. Price, 23 Ark. 396.

A person who is blind may make a valid

will. In the goods of Piercy, 1 Eobert.

Ece. 278 ; Eay v. Hill, 3 Strobh. 297

;

Wampler u. Wampler, iiii supra; Weir '

V. Fitzgerald, vhi supra; Lewis *. Lewis,

6 Serg. & E. 489 ; Eeynolds v. Eeynolds,

uJi supra. If the will be attested in the

constructive presence of one who is blind,

it must appear that he could have seen

the witnesses sign had he had his eye-

sight. In the goods of Piercy, w6i swpra.

In Fincham v. Edwards, 3 Curt. 63, Sir

Herbert Jenner Fust admitted the will to

proof, saying :
" Certainly when the court

is asked to grant probate of a will of a

party totally or almost blind, it must be

shown to the satisfaction of the court that

the contents of the will are conformable

to the instructions and intentions of the

deceased. Undoubtedly in this case the

will is not proved to have been read over

to the deceased. A reference has been

made to Mr. Williams' treatise ; but the

case of Barton v. Eobins, 3 Phill. 455, n.,

shows that it is not necessary that the

actual will should be read over if there

is proof that the party deceased knew the

contents of it." As to the former state of

the law in regard to the competency of

deaf and dumb persons to execute con-

tracts and wills, see Brower v. Fisher, 4

Johns. Ch. 441. As to the present state

of the law on the same point, see Weir

V. Fitzgerald, uhi supra; Potts v. House,

6 Ga. 324 ;'.Gombault v. Pub. Adm'r, 4

Bradf. 226. It has been held in England

that where the will was made by a per-

son who was born deaf and dumb, the

court of probate will require evidence, on

affidavit, of the signs made use of by the

testator to communicate his wishes, and

that he understood and approved of the

provisions of the will, and such evidence

will be closely scrutinized. In the goods

of Owston, 2 Sw. & Tr. 461 ; In the goods

of Geale, 3 Sw. & Tr. 431. So far has the

old doctrine that persons deaf and dumb
from their birth were idiots been over-

come, that such persons are now admitted

as witnesses in the courts, yet the burden

of proof will be on the party producing

the witness, to show that he is a person

of sufficient understanding to comprehend

the nature and requirements of his posi-

tion. Greenleaf says :
" This being done,

a deaf mute may be sworn and give evi-

dence by means of an interpreter. If he,

is able to communicate his ideas by

writing, he will be required to adopt that

as the more satisfactory, and therefore the

better, method ; but if his knowledge of

that method is imperfect, he will be per-

mitted to testify by means of signs." 1

Greenl. Ev., ? 366 ; 1 Best Ev., § 148.

[(g) Swinb., pt. 2, I 10.]

(r) Longchamp d. Goodfellow v. Fish,

2 B. & P. N. E. 415
;
[Edwards v. Finch-

am, 3 Curt. 63, 7 Jur. 25 ; and see Mitch-

ell V. Thomas, 6 Moo. P. C. 0. 137, 12

Jur. 967.]

E
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clearest proof that no imposition has been practised. This remark

especially applies to wills executed by the inmates of luna-

tic asylums, (s) *or any other person habitually or occa-

sionally afflicted with insanity.

A mad or lunatic person cannot, during the insanity of his mind,

make a testament of land or goods ; 7 but if, during a lucid interval,

he make a testament, it will be good, (t) Lord Hardwicke has observed

that fraud and imposition upon weakness may be a suffi-

cient ground to set aside a will of real, much more a will

of personal estate, (sed qucere as to this distinction?) although such

weakness is not a sufficient ground for a commission of lunacy, (w) And
Undue influ- in Mountain v. Bennett, (x) Lord C. B. Eyre laid it down,
ence over a iiii i • t n on '

weak mind. that although a man may have a mmd of sufficient sound-

ness and discretion to manage his affairs in general, yet if such a

-dominion or influence be obtained over him as to prevent his exercising

that discretion in the making his will, he cannot be considered as hav-

ing such a disposing mind as will give it effect. In this case the will

was attempted to be invaKdated on the ground that it was obtained by

the undue influence of the testator's wife, whom he had married from

an inferior station ; but the will was finally supported, amidst much

conflicting testimony as to the state of the testator's mind, principally

on the evidence of the attesting witnesses, who were persons of high

character and respectability, and were unanimous as to the testator's

sanity and freedom from control. 8

(s) Lord Eldon once mentioned his it was held that he was sound of mind at

having been concerned in a cause, in the time. See 1 Dow 179; [Martin v.

which a gentleman who had been some Johnston, 1 Post. & Knl. 122 ; Nichols v.

time insane, and was confined at Eieh- Binns, 1 Sw. & Tr. 239.]

mond, had made a will. It was, his 7. See Note D, post p. 99.

lordship observed, of large contents, pro- (t) Swinb., pt. 2, § 3, pi. 1, 4 ; Bever-

portioning the different divisions with ley's Case, 4 Eep. 123 b ; Kemble v.

the most prudent care, with a due regard Church, 3 Hagg. 273.

to what he had previously done for the («) Vide 2 Ves. 408. ,

objects of his bounty, and in every respect {x) 1 Cox 355.

pursuant to what he declared before his 8. See Note E, post p. 131.

malady he intended to have done; and

[*35]
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[In cases of weakness of mind arising from the near approach of

<leath, strong proof is required that the contents of the in case of

will were known to the testator, (v) and that it was his mind, strong
^ ^^ ' proof required

spontaneous act. (z)9 A suspicion is iustly entertained of fs to fcnow-
*-

^ ^
^ ^ *- ^ ^ Jedge of con-

a will conferring large beneiits on the person by whom or '™'^ "^ '"''"•

liy) Mitchell v. Thomas, 6 Moo. P. C.

•C. 137, 12 Jur. 967 ; Durnell v. Corfleld,

1 Bob. 51 8 Jur. 915. But see Beece v.

Pressey, 2 .. ur. (N. S.) 330.

(z) Tribe v. Tribe, 1 Bob. 775, 13 Jur.

793 ; and see Dufaur v. Croft, 3 Moo. P.

C. C. 136 ; Harwood v. Baker, Id. 282

;

In re Field, 3 Curt. 752.]

fr. In the case of Durnell v. Corfield, 1

Bob. Ecc. 51, Dr. Lushington said :
" The

doctrine is that proof of the knowledge

of the contents may be given in any form

;

that the degree of proof depends on the

•circumstances of each case ; that in per-

fect capacity knowledge of contents may
be presumed, but that when the capacity

is weakened, and the benefit to the drawer

of the will is large, the presumption is

weaker, the suspicion is stronger ; the

proof must be more stringent, and the

court must be satisfied of the knowledge

of the contents beyond the proof of'execu-

tion by the testator. I must add another

consideration—the nature of the instru-

ment executed—its simplicity or com-

plexity. * * * X have always

understood the doctrine to be, that, in

case of suspicion (which depends upon all

the circumstances of the case,) the proof

is to be in proportion to the degree of

suspicion. But it may be truly said, that

the greater loss of capacity, the more

stringent is the necessity for adequate

proof of knowledge of contents." If from

want of education or from bodily afflic-

tion the testator is unable to read, it must

be proved that he knew the contents of

the will ; his execution or acknowledg-

ment of- the will is not sufficient. Barton

u. Eobins, 3 Phillim. 455, n. (e). " So it

is an established rule in the spiritual

•court, that, where the capacity of the

testator is doubtful at the time of execu-

tion, there must be proof of instruction, or

of reading over, or other satisfactory

evidence of some kind, that he knew and

approved of the contents of the will.

Billinghurst v. Vickers, 1 Phillim. 193

;

Ingram v. "Wyatt, 1 Hagg. 382 ; Dodge v.

Meech, Id. 620 ; Barry v. Butlin, 1 Curt.

637 ; Durnell v. Corfield, 1 Bob. 51
;

Jones V. Goodrich, 5 Moore P. C. 16

;

Mitchell V. Thomas, 6 Moore P. C. 137

;

Browning v. Budd, 6 Moore P. C. 430

;

Greville v. Tylee, 7 Moore P. C. 320. But

this rule only applies, or at least only

applies with any stringency, when the

instrument is inofiicious

—

i. e., not conso-

nant to the testator's natural afiections

and moral duties, or where it is obtained

by a party materially benefited. Brog-

den V. Brown, 2 Add. 449. In a modern
case (Sankey v. Lilly, 1 Curt. 402,) a will

had been propounded in a condidit, and

the three attesting witnesses only had

been examined. The testatrix was up-

wards of eighty years of age and very

infirm ; she was deaf and almost blind,

and the instrument had been drawn up
from directions given by the executor,

who was partially the residuary legatee,

and no instructions were proved to have

been given by the deceased. Sir H.
Jenner Fust pronounced against the val-

idity of the will, not on the supposition

of any fraud having been practised, but

on the ground of failure of proof." Wms.
Ex'rs (6th Am. ed.) 403, et seq. See also

Harwood v. Baker, 3 Moore P. C. C. 282

;

Croft V. Day, 1 Curt. 784 ; Dufaur v.

Croft, 3 Moore P. C. C. 136. The same rule

as to knowledge of contents is laid down
in the American cases as that maintained

in the English cases above referred to.

In Day v. Day, 2 Gr. Ch. (N. J.) 549,

552, it is said :
" In this case it is without
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by whose ageht it was prepared, (a) or of a will in favor of a medical

Suspicionwhen attendant in whose house the testator resided : (6) but it
will prepared

i i • • • pit •

by legatee, or seems that this suspicion ffoes no further than to necessitate
infavorofmed-

. „ , • i i
icai attendant, somewhat Stricter prooi as to the testator s capacity, though

not as to his knowledge of the contents of the will, (e) Such knowledge

question that the testator did not read the

will himself. It was not in his possession

so as to afford him an opportunity ; and

if it had been, he was so weak and low as

to be unable to do it. It is also clear that

it was not read over to him. It must,

then, be shown to the satisfaction of the

court, that he was in some other way

made acquainted with the contents of the

instrument, and approved them. In this

case the presumption of law fails ; and it

becomes the duty of the person offering

the will, to show that the contents of the

paper were fully made known to the tes-

tator. So if the testator is incapable of

reading the will, whether the incapacity

arise fi-om blindiiess, sickness, or any

other cause, the rule is the same, and the

burden of proof is thrown on the person

offering the wiU. 1 Swin. 96; 4 Burns

Ec. Law 56. And in the case of Bil-

linghurst v. Vickers, 1 Phill. Ec. Eep.

187, it was held that when the capacity

to read is doubtful, it must be shown that

the will was read over or that it conforms

to the instructions given." See also Har-

rison V. Rowan, 3 Wash. C. C. 580

;

Harris v. Vanderveer's Ex'r, 6 C. E. Gr.

(N. J.) 561; Lyons v. Van Eiper, 11" Id.

337 ; Gerrish v. Nason, 22 Me. 438

;

Downey o. Murphey, 1 Dev. & B. 87;

Stewart v. Lispenard, 26 Wend. 255 ; Mc-

Ninch V. Charles, 2 Eich. 229 ; Tomkins

D. Tomkins, 1 Bailey 92 ; Chandler v.

Ferris, 1 Harr. (Del.) 454 ; Pettes v.

Bingham, 10 N. H. 515 ; Wampler v.

Wampler, 9 Md. 540. In Day v. Day,

' itbi supra, it was held that if it be estab-

lished, either by direct evidence or by

circumstances so conclusive as to admit

of no reasonable doubt, that the will in

question was truly copied from a previous

will, with the contents of which the testa-

tor was acquainted, the instrument will

be admitted to probate although it was
neither read by him nor in his hearing.

Or if it can be shown that the will in

question is substantially in accordance

with the instructions of the testator, it

may be considered as sufficient evidence

that he was acquainted with its contents.

If, however, there are material departures

from the provisions of such previous will,

especially if the alterations be not in

accordance with theknown feelings of the

testator toward one of the legatees in the

previous will, then it must be clearly

shown that the testator fully knew and

understood such alterations in the subse-

quent will.

(o) Paske v. OUat, 2 PhiUim. 323 ; Bur-
ling V. Loveland, 2 Curt. 225 ; Baker v.

Batt, 2 Moo. P. C. C. 317.

(6) Jones v. Godrich, 5 Moo. P. C. C.

16 ; and see Major v. Knight, 4 No. Cas.

661 ; Cockroft v. Eawles, Id. 237.

(c) Barry v. Butliu, 2 Moo. P. C. C. 480,

1 Curt. 614, 637. If a will rational on

the face of it is shown to have been duly

executed, it is presumed in the absence of

any evidence to the contrary that it was
made by a person of competent under-

standing. But if there are circumstances

not merely opposed to, (Foot v. Stanton, 1

Deane 19,) but sufficient to counterbalance

that presumption, the decree of the court

must be against its validity, unless the ev-

idence on the whole is sufficient to estab-

lish affirmatively that the testator was of

sound mind when he executed it. Sutton

V. Sadler, 3 C. B. (N. S.) 87 ; Symes v.

Green, 1 Sw. &. Tr. 401, 6 Jur. (N. S.)

742, 26 L. J., Prob. 83.
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is of course *requisite
;
[d) but it will be presumed if there is no evi-

dence to the contrary, (e) and if capacity is duly proved. (/)10

d) Hastilowu Stobie, L. E., 1 P. &D.
«4.

(e) Fulton v. Andrew, L. K., 7 H. L.

448.

(/) Browning v. Budd, 6 Moo. P. C. C.

435. As to the nature of fraud necessary

to invalidate a will, see 5 Moo. P. C. C.

40. As to the nature of undue injiueirice

necessary for that purpose, 'see Stuiz v.

Schoefle, 16 Jur. 909. And on both points,

Boyse v. Rossborough, 6H L. Cas. 1, 3

Jur. (N. S.) 373.

10. By the civil law a will written by a

person in favor of himself was void. Dig.

48, tit. 10, J 15, and 34, § 8. But the law

of England and of this country does not

.go to that extent. Although the will be

<Jrawn by the party to be benefited thereby

that fact will not invalidate the will. "Wills

•drawn by attorneys, as well as those

drawn by medical attendants, conferring

large benefits upon themselves; have been

-Sustained. But they are closely scruti-

nized, and the party propounding them

will be held to very clear proof that they

express the voluntary disposition of the

testators, free from any undue influence.

Flood on Wills 400, et seq.; Walkem on

Wills 150, et seq. In Delafield v. Parish,

25 !N. Y. 9, Davies, J., says :
" In regard

to the efiect of a wiU being written or

procured by one interested in its provis-

ions, the maxim, qui se scripsit hceredem,

has imposed, by law, an additional burden

on those claiming to establish awiU under

•circumstances which call for the applica-

tion of that rule ; and the court, in such a

case, justly requires proof of a more clear

and satisfactory character." It is said by

the court, in Crispell v, Dubois, 4 Barb.

•398, " That though this rule of the civil

law has not been adopted in our courts,

yet they do demand satisfactory proof in

such cases that the party executing the

will clearly understood and freely in-

tended to make that disposition of his

property which the instrument purports

to direct." In Barr v. Buttin, 1 Curteis

637, Mr. Baron Parke said: "The rules

of law according to which cases of this

nature are to be decided, do not admit of

any dispute, so far as they are necessary

to the determination of the present ap-

peal ; and they have been acquiesced in

on both sides. These rules are two : the

first that the onus probandi lies in every

case upon the party propounding a will

;

and he must satisfy the conscience of the

court that the instrument so propounded
is the last will of a free and capable tes-

tator. The second is that if a party

writes or prepares a will under which he

takes a benefit, that is a circumstance

which ought generally to excite the sus-

picion of the court, and calls upon it to

be vigilant and'jealous in examining the

evidence in support of the instrument, in

favor of which it ought not to pronounce

unless the suspicion is removed, and it is

judicially satisfied that the paper pro-

pounded does express the true will of the

deceased. These principles, to the extent

that I have stated, are well established.

The former is undisputed. The latter is

laid down by Sir John Nicholl, in sub-

stance, in PaSke v. Ollaft, 2 Phill. 823;

Ingram v. Wyatt, 1 Hagg. 388, and Bil-

linghurst v. Vickers, 1 Phill. 187, and

it is stated by that very learned and ex-

perienced judge to have been handed

down to him by his predecessors ; and this

tribunal has sanctioned and acted upon it

in a recent case, that of Baker v. Batt, 1

Curteis 125. Their lordships are fully

sensible of the wisdom of this rule, and

the importance of its practical applica-

tion on all occasions; at the same time

their lordships think it fit to observe es-

pecially as there has been some discussion

on this point, towards the close of this in-

quiry, that some of the expressions re-

ported to have been used by Sir John

[*36]
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Where undue influence is supposed to have been exercised in obtain-

in such cases inff a will, it seems that the whole will is not necessarily
capacity mMst

. t -t • m i i p • • i n ^
he proved. void, but it Will be leit to a jury m the case of real

NiehoU, in laying down this doctrine, ap-

pear to them to be somewhat ec^uivocal and

capable ofleading into error in the investi-

gation and decision of questions of this na-

ture. It is said that where the party ben-

efited prepares the will, the presumption

and omis probandi are against the instru-

ment and the proof must go not merely

to the act of signing, but to the knowledge

of the contents of the paper, (Paske v. 01-

latt, 2 Phill. 323), and that where the

capacity is doubtful, there must be proof

of instructions, or reading over; Billing-

hurst V. Vickers, 1 Phill. 143. If by

these expressions the learned judge meant

merely to say, that there are cases of wills

prepared by a legatee, so pregnant with

suspicion that they ought to be pronounced

against in the absence of evidence in sup-

port of them, and that extending to clear

proof of the actual knowledge of the con-

tents by the supposed testator and that

instructions proceeding from him, or the

reading over the instrument by or to him
are the most satisfactory evidence of such

knowledge, we fully concur in the propo-

sition so understood ; in all probability

the learned judge intended no more than

this. But if the words used are to be

construed strictly ; if it is intended to be

stated as a rule of la,^, that in every case

in which the party preparing a will de-

rives a benefit under it, the onus probandi

is shifted, and that not only a, certain

measure, but a particular species of proof

is therefore required from the party pro-

pounding the will, we feel bound to say

that we conceive the doctrine to be incor-

rect. The strict meaning of the term
' onus probandi ' is this, that if no evidence

is given by the party on whom the burden

is oast, the issue must be found against

him. In all cases this onus is imposed on

the party propounding a will; it is in

general discharged by proof of capacity

and the fact of execution ; from which the

knowledge of, and assent to, the contents

of the instrument are assumed ; and it can-

not be that the simple fact of the party

who prepared the will being himself a.

legatee, is in every case, and under all cir-

cumstances, to create a contrary presump-

tion, and to call upon the court to pro-

nounce against the will, unless additional

evidence is produced to prove the knowl-

edge of its contents by the deceased. A.

single instance, of not unfrequent occur-

rence, wUl test the truth of this proposi-

tion
; a man of acknowledged competence

and habits of business, worth £100,000,,

leaves the bulk of his property to his

family, and a legacy of £50 to his confi-

dential attorney, who prepared the will

;

would this fact throw the burden of proof

of actual cognizance by the testator of the-

contents of his will on the party propound-

ing it, so that if sucli proof were not sup-

plied the will would be pronounced
against ? The answer is obvious ; it would
not. All that can be truly said is, that if

a person, whether attorney or not, pre-

pares a will with a legacy to himself, it is-

at most a suspicious circumstance of more
or less weight, according to the facts of

each particular case; in some, of no
weight at all, as in the case suggested, va-

rying according to circumstances ; for in-

stance, the quantum of the legacy, and
the proportion it bears to the property

disposed of, and numerous other contin-

gencies
;

but in no case amounting to

more than a circumstance of suspicion,

demanding the vigilant care and circum-

spection of the court in investigating the

case and calling upon it not to grant pro-

bate without full and entire satisfaction,

that the instrument did express the real

intentions of the deceased. Now can it

be necessary tliat in all such cases, even if

the testator's capacity is doubtful, the pre-
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estate, (g) and to the judge of the court of probate in the case of per-

sonalty, (A) to determine what gifts were obtained by Part of a wm
undue influence, and such gifts only will be declared SiTalrSt

void.]
valid.

cise species of evidence of the deceased's

knowledge of the will is to be in the shape

of instructions for, or reading over the

instrument? They form, no doubt, the

most satisfactory, but they are not the only

satisfactory description of proof by which

the cognizance of the contents of the wiU
may be brought home to the deceased.

The court would naturally look for such

evidence ; in some cases it might be im-

possible to establish a will without it, but

it has no right in every case to require

it." In such a case, where the testatrix

was very old and near her end, and the

will was largely in favor of the person

procuring its execution, Wagner, J., said

:

" It is within the experience and observa-

tion of every one that old persons in ex-

tremis may be easily imposed upon by

those in whom they confide. Where,

therefore, a party standing in this rela-

tion to such a testator prepares a will in

his own favor, it cannot but excite suspi-

cion, and create in the minds of those who
are called upon to pronounce on it a de-

sire to have other evidence than proof of

the execution of the instrument and the

testable capacity of the deceased. Where
a pei-son is so sick, worn out and enfee-

bled that he is a mere passive instrument

in the hands of those who produce the

will, or where he allows otliers to control

and dispose of his estate in order to es-

cape their offensive dictation and annoy-

ances, it is evident such a- will ought not

to be permitted to stand ; and if the per-

son in whose favor or through whose in-

fluence the will is made, either for his

own benefit or that of others, is conscious,

as an ordinary person will be presumed

to be conscious, that an unjust result was

being obtained in having the will made as

it was, and such result is attained through

the agency of other minds than that of the

testator the will cannot be maintained.

* -if * * rpjjg
clearest evidence is

required that there was no fraud or mis-

take. The presumption is against the

propriety of the transaction, and the onus

of establishing the devise to have been

voluntary and well understood rests upon

the party claiming ; and this in addition

to the evidence to be derived from the ex-

ecution of the will conveying or devising

the property. lYom the nature of the

transaction undue influence is presumed,

and the absence of it must be shown by

the party sustaining the devise ; but the

presumption is one of fact, and not of

law, and may be rebutted by proper evi-

dence." Harvey u. SuUens, 46 Mo. 147,

151. Although there is no rule of law

which prevents a person from bequeath-

ing bis property to his medical attendant,

yet it is a very suspicious circumstance if

a will be made by one suffering from a se-

vere illness, in a, secret and clandestine

manner, and it confers a large benefit

upon the then medical attendant of the

testator. Ashwell v. Lomi, 2 L. E., P. &
D. 477. In such case the onus will be

upon the party benefited to maintain the

will beyond question. lb. Where there

is a great change of disposition, and a

total departure from former testamentary

intentions long' adhered to, it is material

to examine the probability of the change,

especially if at the time of making the

[(jf) Trimleston v. D"Alton, 1 D. & CI.

85 ; Hippesley v. Homer, T. & E. 48, n.

;

Lord Guillamore v. O'Gradv, 2 J. & Lat.

210; Haddock v. Trotmau, 1 Fost. &
Pinl. 31. See post ch. XIII.

(h) See Allen i. JIacpherson, 1 II. L.

Gas. 191, 11 Jur. T*",.]
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It appears, that though an inquisition finding a man a lunatic is

Inquisition prima fode evidence of lunacy during the whole period

evidence of covcred bv such inquisition, yet it does not preclude proof
testamentary •'

. „ .„ i i
incapacity. that the execution of a will, or any other act, occurred

during a lucid interval, (i)

The principle is very ably stated by Sir W. Wynn in his judgment

Lucid inter- LQ Caxtwright V. Cartwright : (A) "If you can establish

that the party afflicted habitually by a malady of the

mind has intermissions, and if there was an intermission of the disorder

at the time of the act, that being proved, is sufficient, and the general

habitual insanity will not affect it ; but the effect of it is this—it inverts

the order of proof and of presumption ; for, imtil proof of habitual

insanity is made, the presumption is, that the party, like all human
creatures, was rational ; but where an habitual insanity in the mind of

the person who does the act is established, then the party who would

take advantage of the fact of an interval of reason, must prove it." H

later disposition the capacity is doubtful,

still more, if the person in whose favor

the change is made, possessing great in-

fluence and authority over the testator,

originates and conducts the whole trans-

action. Marsh v. Tyrrell, 2 Hagg. 84;

see also Tyler v. Gardiner, 35 N. Y. 559.

The position and conduct of the principal

beneficiary toward the testator, especially

at the time of the /ac(Mm of the will, have

an important bearing in this connection.

Tyler v. Gardiner, ubi supra. Although

the fact that the will was drawn by the

principal legatee, or by one taking any

great advantage under it will not of ne-

cessity invalidate it
;
yet the presumptions

will be against such a will, and the court

will require clear proof that the testator

thoroughly understood its contents and

freely executed it. Beall v. Mann, 5 Ga.

466. So, too, where it was written by the

executor named in it, and the entire prop-

erty was given to persons not of kin to the

testator. Cramer v. Crumbaugh, 3 Md.

491. But it is not necessary that there be

direct evidence that the testator knew the

contents of the will ; this may be satisfac-

torily proved by circumstantial evidence.

Day V. Day, 2 Gr. Ch. (N. J.) 549.

(i) Hall V. Warren, 9 Ves. 605 ; In re

Watts, 1 Curt. 594 ;
[and see Creagh v.

Blood, 2 J. & Lat. 509 ; Snook v. Watts,

11 Beav. 105 ; Cooke v. Cholmondely, 2

Mac. & G. 22 ; Bannatyne ». Bannatyne,

16 Jur. 864.]

(k) 1 Phillim. 100; [and see 2 Id. 465,

2 Add. 209 ; Steed v. Calley, 1 Keen. 620

;

Tathami). Wright, 2 R. & My. l;,Bor-

lase V. Borlase, 4 No. Gas. 106.]

11. The most serious question in this

connection is, what is the distinction

between a remission of the disease and a

lucid interval ? An eminent writer says

:

" By a lucid interval we are to understand

a temporary cessation of the insanity, or

a perfect restoration to reason. This state

differs entirely from a remission, in which
there is a mere abatement of the symp-
toms. Taylor Med. Jur. 651. The test

aa to a lucid interval appears to be differ-

ent where a person is laboring under an
insane delusion from that where the

party is affliote(^ with habitual insanity

unaccompanied with delusions. In the
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[It has been laid down that the test of a person being of *unsound
mind in a legal sense is tlie existence of a delusion, (l) or in what un-

a belief in facts which an ordinary person would not nund oonsiats.

former case his sanity is to be tested by
directing his attention to the subject

matter of the delusion ; in the latter by
his answers to questions, his apparent

recollection of past transactions, and his

reasoning justly :vrith regard to them and

with regard to the conduct of individuals.

Nichols V. Binns, 1 Sw. & Tr. 239.

D'Aguesseau, in tlie case of the Abb4
d'Orleans, said :

" It must not be a super-

ficial tranquility, a shadow of repose, but

on the contrary a profound tranquility, a

real repose ; it must be not a mere ray of

reason, which only makes its absence

more apparent when it is gone—not a

flash of'lightning, which pierces through

the darkness only to render it more

gloomy and dismal—not a glimmering

which joins the night to the day ; but a

perfect light, a lively and continued lus-

tre, a full and entire day interposed

between the two separate nights of' the

fury that precedes and follows it ; and, to

use another image, it is not a deceitful

and faithless stillness which follows or

forebodes a storm, but a sure and steadfast

tranquility for a time, a real calm, a per-

fect serenity ; in fine, without looking for

so many metaphors to represent our idea,

it must be not a mere diminution, a,

remission of the complaint, but a kind of

temporary cure, an intermission so clearly

marked as in every respect to resemble

the restoration of health." Pothier on

Obligations (appendix) 579. Dr. Combe,

who will be universally received as a

high authority on this class of diseases,

says: "But however calm and rational

the patient may appear to be during the

lucid intervals, as they are called, and

while enjoying the quietude of domestic

society, or the limited range of a well-

regulated asylum, it must never be sup-

posed that he is in as perfect possession

of his senses as if he had never been ill.

In ordinary circumstances, and under

ordinary excitement, his perceptions may
be accurate and his judgment perfectly

sound; but a degree of irritability of

brain remains behind, which renders him
unable to withstand any unusual emotion,

any sudden provocation, or any unex-

pected and pressing emergency. Were
not this the case, it is manifest that he

would not be more liable to a fresh par-

oxysm than if he had never been attacked.

And the opposite is notoriously the fact

;

for relapses are always to be dreaded, not

only after a lucid interval, but even after

a perfect recovery. And it is but just, as

well as proper, toTseep this in mind, as it

has too often happened that the lunatic

has been visited with the heaviest re-

sponsibility for acts committed during

such an interval, which, previous to the

first attack of the disease, he would have

shrunk from with horror." Observations

on Mental Derangement 241. "To con-

stitute what is called a, lucid intenal,

absence of the disease itself, not of the

particular delusion only, must be shown,

and the party must freely and voluntarily,

and without any design at the time of

pretending sanity and freedom from de-

lusion, be able to confess his delusion."

Flood on Wills 388 ; Walkem on Wills

107, et seq. : 1 Eedf. on Wills 107, et seq.

;

Wms. Ex'rs (6th Am. ed.) 34, et seq.

"But although the law recognizes acts

done during such intervals as valid, yet

it is scarcely possible to be too strongly

impressed with the great degree of cau-

tion necessary to be observed in examin-

ing the proof of a lucid interval; and

such proof is matter of extreme difficulty,

for this, among other reasons, viz., that

1(1) But see Nichols v. Binns, 1 Sw. & Tr. 239.]

[*37]
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credit, or a belief which one cannot understand how any j)erson in his

senses should hold ; and that mere eccentricity of habits or perversion

the patient is not unfrequeutly rational,

to all outward appearance, without any

real abatement of his malady. On the

other hand, if the deceased was subject to

attacks producing temporai-y incapacity,

and was at other times in full possession

of his mental powers, such attacks may
naturally create in those who only hap-

pened to see him when subject to them a

strong opinion Of his permanent inca-

pacity. These considerations, while they

tend to reconcile the apparent contradic-

tions of witnesses, render it necessary for

the court to rely but little upon mere

opinion, to look at the grounds upon

which opinions are formed, and to be

guided in its own judgment by facts

proved, and by acts done, rather than by

the judgments of others." Wms. Ex'rs

(6th Am. ed.) 34. In Att.-Gen. v. Parn-

ther, 3 Bro. C. C. 444, Lord Thnrlow
said :, "By a perfect interval I do not

mean a cooler moment, an abatement of

pain or violence, or of a, higher state of

torture, a mind relieved from excessive

pressure ; but an interval in which the

mind, having thrown oflF the disease, had

recovered its general habit." In a case

in New York it was said by Bradford,

surrogate ;
" Among the most mysterious

of the phenomena of the human mind, is

the variation of the power .and orderly

action of the faculties, under different

circiunstances and conditions, and at dif-

ferent times; and especially mysterious

is the oscillation from insanity to sanity,

the rational power often fluctuating to and

fro, until reason ultimately settles down

firmly upon her throne, or falls, never

again to resume her place in this life.

Without speculating upon this interesting

theme, it is sufficient to say that the law

recognizes the fact established by experi-

ence, and does not hesitate to ratify the

validity of a transaction performed in a

lucid interval ; though it is exacting in

its demands, and scrutinizing in its judg-

ment, of facts adduced to exhibit and

demonstrate intelligent action at the time--

of the event under investigation. The
principle is thus stated in the Institutes i

' Furiosi autem si per id tdnpus fecerint

testamenium quo furor eoi^rti inteiinissus est,

jure testali esse videntur. Quibits non est per-

missumfacere testamentum' (Lib. 2, tit. 12,

§ 1) ; and it has been fully admitted in

its broadest extent in the ecclesiastical

courts. White v. Driver, 1 Phillim. R.

84; Chambers v. The Queen's Proctor, 2

CurteLs 415. There cart be no doubt that

during an intermission of the disease the

testamentary capacity is restored." Gom-
bault V. Public Administrator, 4 Bradf.

226. It was remarked by Sir John Mch-
oU, in Brogden v. Brown, 2 Add. 445

:

" The case then set up in opposition to

the wiU is confessedly one of delirium as

contra-distinguished from fixed mental

derangement, or permanent proper irir

sanity. Now the two cases, however

similar in some respects, are still distin-

guished each from the other in several

particulars ; and in no one particular

more than in the greater comparative

facility of proving a lucid interval in the

one than in the other case. A principal

reason of this is the follo^ving : In cases

of permanent proper insanity the proof

of a lucid interval is matter of extreme

difiiculty, as the court has often had occa-

sion to observe, and for this among other

reasons—namely, that the patient so af-

fected is not unfrequeutly rational to all

outward appearance without any re(d

abatement of his malady, so that in truth

and substance he is just as insane in his

apparently rational as he is in his visible

raving fits. But the apparently rational

intervals of persons merely delirious for

the most part are really such. Delirium

is a fluctuating state of mind, created by
temporary excitement ; in the absence of
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of feeling and conduct, formmg what is termed moral insanity, do not

constitute legal incapacity. (??i)12 General insanity must be distinguished

which to be ascertained by the appearance

of the patient the patient is most com-

monly really sane. Hence as also from

their greater presumed frequency in most

cases of delirium the probabilities a priori

in favor of a lucid interval are infinitely

stronger in a case of delirium than in one

of permanent proper insanity, and the

difiiculty of proving a, lucid interval is

less in the same exact proportion in the

former than it is in the latter case."

See also Cartwright v. Cartwright, 1 Phii-

lim. 90; Cooke v. Cholraondely, 2,MacN.

& G. 21 ; Sutton v. Sadler, 3 c' B. (N. S.)

90; Boyd v. Eby, 8 Watts 66; Lucas v.

Parsons, 27 Ga. 593 ; Clark o. Fisher, 1

Paige 171; Rush v. Megee, 36 Ind. 69;

Harden v. Hays, 9 Penna. St. 151 ; Wright

V. Lewis, 5 Eich. 212; Chandler v. Bar-

rett, 21 La. Ann. 58 ; Wood v. Sawyer,

Phill. L. (N. C.) 251;1Townshend u
Townshend, 7 Gill 10; Goble v. Grant, 2

Gr. Ch. (N. J.) 629 ; Halley v. Webster,

21 Me. 461. To establish a lucid inter-

val, such restoration of the sound mind

must be shown, as to enable the testator

" soundly to. judge of the act." Boyd u.

Eby, ubi supra; Lucas v. Parsons, ubi

supra ; Clark v. Fisher, vhi supra ; Jack-

son V. Van Dusen, 5 Johns. 144 ; Gombault

V. Pub. Adm'r, 4 Bradf. 226. Although

one under a commission of lunacy is pre-

sumptively incompetent to execute a valid

will, yet, if he be restored to his reason, he

may do so, and there must be the clearest

proof that reason was actually restored.

And, under such circumstances, there must

be satisfactory proof that the will was

made freely and without any influence

designed to induce the testator to make
an improper will. Lucas v. Parsons, ubi

supra; In re Gangwere's Estate, 14 Penna.

St. 417 ; Morrison v. Smith, 3 Bradf. 209.

In doubtful cases, the reasonableness or

not of the will, in its various provi-

sions, is entitled to great weight. Clark

u, Fisher, ubi supra. In the case of

McAdam v. Walker, 1 Dow. 148, Lord
Eldon, C, mentioned a case where a gen-

tleman, who had been some time insane,

and who had been confined, until the

hour of his death, in a mad-house of the

better sort, had made a will while so con-

fined. The question was whether he was
of sound mind at the time of making the

will. It was a will of large contents, pro-

portioning the difierent provisions with

the most prudent and proper care, with

a due regard to what he had previously

done for the objects of 'his bounty, and i»

every respect pursuant to what he had

declared, previous to his malady, he in-

tended to have done. It was held that

he was of sound mind at the time of the

execution of the will. In Chambers v.

Queen's Proctor, 2 Curt. 415, the testator

made his will on the 15th of the month,

and killed himself on the 16th of the-

same month. It was proved that he had

been affected by delusions on the 12th,

13th, and 14th of the same month. The

will was particularly rational, and it was

sustained on the ground that it had been

made during a, lucid interval. In pro-

nouncing the decision of the court. Sir

Herbert Jenner said :
" What is the court

to do in order to see whether the act of

the deceased is a valid act? It must look

[(m) Prere v. Peacocke, 1 Eob. 442, 11

Jur. 247 ; see S. C. in a previous stage, 3

Curt. 664, 7 Jur. 998, where a plea of he-

reditary insanity was disallowed. See

also Grimani v. Draper, 12 Jur. 925

;

Mudway v. Croft, 3 Curt. 671, 7 Jur. 979

;

Ditchbourn v. Fearn, 6 Jur. 201 ; Goldie

V. Murray, Id. 608 ; Austen v. Graham, &

Moo. P. C. C. 493.]

12. See Note D, post p. 99.
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from partial insanity or monomania. In case of the former, a lucid

interval, a real absence, at the time of making the will, of the disease

to the manner in which the act was done,

to satisfy itself whether a lucid interval

was established. It cannot be contended

that the delusion was fixed and of long

duration, and, if done during a lucid

interval, the act will be valid, notwith-

standing previous and subsequent insan-

ity." Where actual (proper) insanity is

proved to have once shown itself, it is neces-

sary to prove dearly, either perfect recov-

«ry or, at least, a lucid interval at the

time of the factum, in order to allow any

alleged testamentary instrument to be pro-

nounced for as a valid will. Ayrey u.

Hill, 2 Add. 206; White u. Driver, 1

Phillim. 84; Halley v. Webster, 21 Me.

461. Sir John Nicholl says: "Whether

where the excitement in some degree is

proved to have actually subsisted at the

time of the act done, it did or did not

subsist in the requisite degree to vitiate

the act done, must depend, in each case

upon a due consideration of all the cir-

cumstances of the case it.self in particu-

lar. The result will depend upon the

deceased's state and condition at the time

(to be collected principally from what

passed at the time) of his giving instruc-

tions for and signing the instrument now
propounded as and for his last will."

Ayrey u. Hill, vhi supra. In Halley v.

Webster, 21 Me. 461, 463, it was said by

Whitman, C. J.: "No position can be

better established than that, if a testator,

a short time before making his will, be

proved to have been of unsound mind, it

throws the burthen of proof upon those

who come to support the will -to show the

restoration of his sanity. * * * When
a person is laboring under a typhus fever,

which it would seem was the testator's

disease, a suspension of the rational pow-

ers is often superinduced, of many days'

duration. And if the proof were * * *

that the testator had ai-rived to that stage

in the fever, when such suspension had to

a greater or less extent, taken place, so as

to incapacitate him to make a will, those

who would undertake to establish a will

thereafter made, during his sickness,

should be holden to prove, that he had,

at the moment of making his will, recov-

ered the use of his reason." But there

are writers of repute who maintain that

there is no such thing as a lucid interval

—that what is commonly styled a lucid

interval, is not a remission of the disease,

but merely an absence of the symptoms.

In support of this view. Dr. Hammond
says: "A diseased brain will always

produce a, diseased mind. To assume

that, because a, patient, after a severe

access of mania, extending perhaps over

several days or months, gradually or

even suddenly, becomes calm or appa-

rently rational, he is therefore, for the

time being, re-invested with all the God-

like qualities which the healthy human
mind possesses, is most illogical and un-

scientific. Would it not be strange if

there were not these occasional remis-

sions? The brain can endure a great

deal of fatigue, but fancy how racked,

how weary, how thoi'oughly exhausted it

must be with the burning fancies, the

rapid succession of ideas, the ravings

which characterize the maniacal condi-

tion. There is no disposition to misinter-

pret the significance of remissions which

occur in other diseases. No one thinks

the epileptic is cured after he has had

one fit and before the next ; no one doubts

that, unless the proper remedy be taken,

the individual who has had a tertian

ague will certainly have another par-

oxysm on the alternate day. The disease

is still present, doing its work ; but it does

not manifest itself in the paroxysmal

form. **** The law of periodicity

prevails throughout the whole of our

organism whether in health or disease.

Nothing is continuous. After physical
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itself, and not of its apparent delusions only, must be shown. (n)13 In

case of the latter, opinions have differed. In Waring v. Waring, (o)

it was laid down by Lord Brougham, that it was incorrect to speak of

partial insanity ; that a mind unsound on one subject could not be

called sound on any ; and that unless a lucid interval (as explained

above) could be shown, testamentary incapacity was the necessary con-

sequence, although the subject on which the unsoundness was manifested

might be quite unconnected with the testamentary disposition in ques-

tion. It is not perfect sanity, however, but only a mind a disposing

, 111 1 . . 1 •, J
niiad suffices.

that comprehends the testamentaiy act that is requured ; l*

and in Banks v. Goodfellow, (p) I^ord Brougham's doctrine, which it

was observed was unnecessary to the decision of the cases in which

it was stated, was rejected ; and it was decided that monomania, which

had not, and was not capable of having, any influence on the provisions

labor we require repose ; after mental

exertion we must rest. All diseases have

their stages of exacerbation and remis-

sion. Fevers decline in one period of the

day and increase in violence at another.

Even the victim of consumption lias his

alternations of comparative ease, during

which he hopes for recovery, and which

deceive not only himself, but the inexpe-

rienced friends who surround him. A
case which is of striking application to

the point under notice has recently come

to ray knowledge. A gentleman of this

city became, during a period of great

excitement, temporarily insane. After a

not very long period of true mania, he

was apparently restored to reason, and

was about resuming his business when he

conceived the idea of making his 'will.

He sent for his lawyer and dictated

clearly and fally all the provisions which

he wished inserted in tliis document.

His property was large, but he made his

disposition of it in a manner that his

legal friend thought rational, if not just.

The will was signed, witnessed, and com-

mitted to the lawyer's hands for safe

keeping. Soon afterward the gentleman

had a relapse; he recovered however,

and was finally pronounced cured. Two
years afterward, meeting the lawyer in

the street, he requested him to come to

his house that evening, as he wished him
to draw up his will. His friend asked

him if he desired to cancel the will

already made and which he had in his

safe. ' I have never made a will,' replied

the gentleman. 'Yes,' answered the law-

yer ;
' I drew one up for you more than

two years ago
;
you signed it, it was wit-

nessed, and it is now in my safe.' The
gentleman was astonished. He had no
recollection of the matter, and when the

will was shown to him he expressed the

utmost surprise and regret at some of the

provisions which, as he said, were alto-

gether different from those he would have

made had he been of sane mind at the

time. The will was destroyed and a new
one executed, differing essentially from

that which he had dictated during his

so called lucid interval." Hammond
Insanity in its Medico-Legal Eelations

45, et seq.

[(re) "Waring v. Waring, 6 Moo. P. C. C.

341, 12 Jut. 947 ; Smith v. Tebbitts, L.

E., 1 P. & D. 398.]

13. See ante n. 11.

[(o) 6 Moo. P. C. C. 341, 12 Jur. 947.]

14. See Note D at the end of this chap-

ter.

lip) L. B., 5 Q. B. 549.]
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•of a will, did not destroy the capacity to make one ; that the inquiry

whether the monomania has or not had any such effect might be diffi-

cult, but was not impracticable ; and that if, in the result, the court

was convinced that it had, the conclusion must be against the will.

The case of Greenwood is, on this point, ambiguous. It is thus stated

by Lord Erskiue] (g)
:
—" He was bred to the bar, and acted as chair-

man at the Quarter Sessions ; but becoming diseased, and receiving in a

fever a draught from the hands of his brother, the delirium taking its

ground then, connected itself with that idea : and he considered his

brother as having given him a potion with a view to destroy *him.

He recovered in all other respects, but that morbid image never de-

parted ; and that idea appeared connected with the will, by which he

disinherited his brother ; nevertheless, it was considered so necessary

to have some precise rule, that though a verdict was obtained in the

Common Pleas against the will, the judge strongly advised the jury, on

a second trial, to find the other way ; and they did accordingly find in

favor of the will. [Further proceedings took place afterwards, and

concluded in a compromise." But] in Dew v. Clarke, (q) where the

Prerogative Court was called upon to decide as to the testamentary

capacity of a gentleman named Stott, an eminent electrician, who had

an only child, against whom he had conceived a strong and groundless

aversion, exhibited in a series of absurd acts of harshness and severity,

and which he followed up by making a will in favor of some collateral

relations, to the almost total exclusion of such only child; Sir J.

NichoU and the court of delegates, successively pronounced against the

validity of the will, after the delivery of very able and elaborate

judgments, which should be perused by all inquirers into this inter-

esting subject. [And a like decision was made in the somewhat similar

case of Boughton v. Knight.] (r)

Lord Thurlow is said to have intimated an opinion, that where

lunacy is once established by clear evidence, the party ought to be

restored to as perfect a state of mind as he had before; but Lord Eldon

has expressed his dissent from this notion ; suggesting the case of the

strongest mind reduced by ihe delirium of a fever, or some other cause,

to a very inferior degree of capacity; and he observed that the conclu-

sion was not just, that, as that person was not what he had been, he

(9) In White v. Wilson, 13 Ves."89. Fowlis v. Davidson, 6 No. Gas. 461.

(q) 3 Add. 79, [5 Buss. 163 ; and see (r) L. E., 3 P. & D. 64.]

[*38]
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should not be allowed to make a will of personal [q[u.,_ or real?]

€state. (s)

The disability of coverture differs materially from that of infancy,

idiocy, or lunacy. It does not arise from natural infTrmity, Disability of

1 •! (^ ' *^ T TIT 1 coverture,
but IS the creature oi civil policy, and may be dispensed wiience ads-

with at the pleasure of the contracting or disposing parties

through whom the property is derived, so far, at least, as the jus dis-

ponendi is concerned ; 15 while the contrary has been decided *with

(s) Ex parte Holyland, 11 Ves. 10.

See furtKer as to lunatics and their acts,

Lord Ely's case in D. P. in Ireland, 1784

;

1 Ridg. P. C. 16 ; and the six appendices

;

Lord ThurloVs celebi-ated judgment in

Att.-Gen. v. Parnther, 3 B. C. C. 441
;
par-

ticularly the case of Mr. Greenwood, cited

p. 444 ; 1 Fonbl. Eq. 46 ; see also Niell v.

-Morley, 9 Ves. 478 ; Hall v. Warren, Id.

605
;
[Chambers v. Yatman, 2 Curt. 415

;

and see 2 De G. & Sm. 620.]

15. The disability arising from cover-

ture is oleai'ly classed in the second di-

vision of disabilities made by Blackstone.

2 Black. Com. 497. By the civil law a

married woman had the same power of

disposal by will as that allowed to a feme

sole. " The mental and moral capacity of

the wife were never questioned, for she

was allowed to perform many acts requir-

ing ability, discretion and judgment,

•during her coverture. She could execute

a power disposing of property of unlim-

ited value according to her own discretion,

or act as agent and attorney for another

in all matters of business requiring skill

md judgment, as well where it was in the

business of another as where it was in her

own business, as in dealing with property

•settled to her separate use. She could

perform a condition without the concur-

rence of her husband, as to convey an es-

tate to J. S., which was devised to Iier on

condition of so conveying, and she could

make a will of her personalty with her

husband's consent. She could also make

a will as executrix against his consent

;

and she had absolute power to act as a,

feme sole during the exile or transporta-

tion of her husband. Before her mar-

riage she could fill a great variety of

offices. The legal fiction was, that her

separate existence is not contemplated ; it

is merged by the coverture in that of her

husband ; and slie is no more recognized

than is the cestui que trust or the mortga-

gor, the legal estate, which is the only

estate the law recognizes, being in others."

Per Lord Brougham, C, in Murray v.

Barlee, 3 M. & K. 220. The assent given

by tlie husband does not expressly operate

to give testamentary capacity, but oper-

ates merely as a renunciation by him of

his legal right to the administration of

his wife's personalty. 2 Black. Com. 498.

In some of the American states coverture

is still recognized as a testamentary disa-

bility, but the tendency of our modei-n

legislation is to remove all restrictions

heretofore existing, either by the common
or ecclesiastical law, upon married women
as to the control and disposal of their

separate property. In some of the states

a married woman may dispose of her

property by will as if she were afeme sole.

This is the case in Ohio, Pennsylvania,

California, Alabama, Arkansas, Dakota,

Florida, Illinois, Indiana, Iowa, Maine,

Massachusetts, Minnesota, Mississippi,

Nevada, New Hampshire, Connecticut,

Vermont, Ehode Island, New York, Geor-

gia and Louisiana. See Allen v. Little, 5

Ohio 65 ; Johnson v. Sharp, 4 Coldw.

(Tenn.) 45; Van Wert v. Benedict, 1

Bradf. 114; Dickinson v. Dickinson, 61

Penna. St. 401 ; Mosser v. Mosser's Ex'r,

32 Ala. 551. But in New Hampshire,

Massachusetts and Ehode Island no mar-

[*39]
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respect to. infancy, which alone of the other enumerated disabilities

could admit of any question being raised on the subject : (t) as, of

ried woman can make a will to bar her

husband's estate by curtesy. But in Mas-

sachusetts she may, if the husband give

his written assent. Silsby v. Bullock, 10,

Allen, 94 ; see also Burroughs »._Nutting,

105 Mass. 228. In New Jersey a married

woman, above twenty-one years, may

make a valid wiU the same as if she were

sole, except so far as it may affect any

rights of the husband in her property.

Eevision of N. J. 638, § 9 ; Beals «.' Storm,

11 C. E. Gr. (N. J.) 372. She may leave

all her property, both real and personal,

to her husband. Richards v. Clarjc, 3 C.

E. Gr. (N. J.) 327 ; affirmed 6 0. E. Gr.

(N. J.) 361. But although she is living

separate from her husband she cannot dis-

pose of any interest of his in her prop-

erty. Vreeland v. Byno, 11 C. E. Gr. (N.

J.) 160. But in Massachusetts the will of

a married woman shall not be eflfectual to

deprive the husband of more than one-

half of her personal estate, unless he

give his consent thereto in writing. Gen.

Stat., oh. 108, § 9. And in Pennsylvania

the same restrictions are imposed upon a

wife as to devising her estate away from

her husband that are placed upon the

husband's devising his estate away from

his wife. Laws of 1855, 430, § 1. But

the act of 1855 neither expressly nor im-

pliedly repealed section 9 of the act of

1848. Dickinson v. Dickinson, ubi mpra.

In Maryland it is provided that a mar-

ried woman may make a will and give all

her property to her husband or to any

other pefson, with the consent of her hus-

band subscribed to the will. Provided,

she be examined by the witnesses as to

. her having made such will freely, without

any fear, threats or compulsion of or from

her husband, and that the will be made

at least sixty days before her death. Code

of Md., art. 93, ? 308 ; Michael v. Baker,

Ex'rx, 12 Md. 158 ; see also Buchanan v.

Turner, 26 Md. 1; Schull v. Mimray, 32

Md. 9. In Georgia a married woman can-

not make a will, for want of perfect lib-

erty, she being esteemed to be under con-

trol of her husband. But she may in the

foUowihg cases: 1. Where an express

power to will her separate estate is re-

served or granted to her in the instru-

ment creating the same or by a marriage

contract. 2. Where having a separate

estate absolute, or an estate in expectancy

her husband consents. 3. Where her

win is in execution of a power vested in

her. 4. Whenever, on account of aban-

donment or divorce, or other cause, the

law declares her to have the rights of a

feme sole. Eev. Code Ga., ? 2410. In

Kansas a married woman may make a

will, but neither a married man nor a

married woman can bequeath away more

than one-half of his or her estate, without

the consent of'the other in writing. Gen.

Stat. Kansas, ch. 117, 2 35. Bennett v.

Hutchinson, 11 Kans. 398 ; Allen v. Han-

num, 15 Id. 625 ; Barry v. Barry, Id. 587.

In Colorado any married woman of

eighteen may make a wiU of real or per-

sonal property, or if she be but seven-

teen she may of personal estate only ; but

she cannot bequeath more than one-half

of her estate away from her husband

without his consent in writing. Gen.

Laws Col., § 1750. In Delaware, if a

married woman be twenty-one or up-

wards, she may, with the written consent

of her husband, given under his hand
and seal, in the presence of two witnesses,

dispose by will, but not so as to affect the

rights of her husband by curtesy. But

the husband and wife may, by ante-nup-

tial contract, executed in the presence of

(t) Hearle v. Greenbank, 3 Atk. 897, 2

Ves. 298. [ Contra of a power simply col-

lateral. Grange v. Tiving, Bridg. by Ban.

107, 2 Sug. Pow. App., 7th ed.]
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course, any attempt to give a power of disposition to an idiot or lunatic

would be abortive.

two witnesses, determine what rights each

shall have in the other's property, both

during marriage and after death, and may
bar each other of all rights not so se-

cured. Laws Del., vol. 14, ch. 550, ? 4.

In Kentucky, she may, by will, dispose of

any estate secured to her separate use by

deed or devise, or in execution of a writ-

ten power to make a will. Gen. Stat. Ky.

1873, ch. 113, ? 4. It seems that although

she may dispose of her personal estate by

consent of her husband, she has no power

to dispose of any real estate, except in ex-

ecution of a power. George v. Bussing,

15 B. Mon. 563. In Missouri and Oregon

she may dispose of real estate by will, but

not so as to bar curtesy. In Michigan,

the consent of her husband must be en-

dorsed on the will, as also in Nebraska,

in which latter state such consent must be

proved in the same manner as the will.

But where the consent of the husband

has been given to his wife's will, it has

been held that he may revoke that con-

sent at any time before the will is pro-

bated. Van Winkle v. Schoonmaker, 2

McCart. 384. If the will have been ad-

mitted to probate he cannot revoke his

consent. Cutter v. Butler, 5 Fost. 343;

George v. Bussing, itii supra; Fisher v.

Kimball, 17 Vt. 323. The statute of

1842, ch. 74, in Massachusetts enables a

feme covert to dispose of her estate by will,

with the assent of her husband endorsed

thereon. Instruments executed in con-

formity to that statute will have the effect

of other wills, and legatees and devisees

will derive title immediately from the

testatrix. Heath v. Withington, 6 Cush.

497. But that statute did not take away

the power which a married woman be-

fore had to dispose of her property, with

the assent of her husband, by appoint-

ment in the nature of a testamentary dis-

position. It has merely conferred an ad-

ditional power. lb. See as to this entire

subject: 4 Kent 505, 506; 1 Redf. on

Wills 22, et seq.; 2 Story Eq. Jur., U
1388, et seq. ; Walkem on Wills 25, et seq.

;

Flood on Wills 367, et seq.; Wms. Ex'rs

(6th Am. ed.) 76, et seq. It seems that

since the statute of 1861 in Illinois, which

makes all the properly of a married

woman her separate estate, she can dispose

by will of all her property. In re

Tuller, 79 111. 99. See as to the power

of a feme covert in Georgia to make a

will. Urquhart v. Oliver, 56 Ga. 344.

The will of a married woman, made

during the life of her husband, is not

valid to pass her estate after his death,

unless it be then republished. Osgood v.

Breed, 12 Mass. 525. But in North Caro-

lina, if an unmarried woman make a will,

and then marry, and survive her hus-

band, her will is good and effectual. Wood
V. Bullock, 3 Hawks 298. And where the

assent of the husband is required that as-

sent must be to the particular will which

is set up, as a general assent will not be

effectual. Hex v. Bettesworth, 2 Str, 891.

In Grimke v. Grimke, 1 Desaus. 366, it

was held that the assent of the husband

might be implied from the fact that the

will was in his handwriting. See also

Cutter V. Butler, 5 Fost. 343. If the wife

execute a will under a power it is n6t es-

sential that reference should be made to

the power in the will. Heyer v. Burger,

1 Hoff. Ch. 1. A writing in the nature of

a will, by a fdme covert, under a power, is

not a proper will, and the appointees take

under the power coupled with the writing.

Yet such a writing has the effect of a will

to three intents : the words have the same

liberal construction, it is ambulatory un-

til the death of the testatrix, and the ap-

pointees can take only from the death of

the testatrix. Southby v. Stonehouse, 2

Ves., Sr., 610. But it is also said such an

instrument must have all the qualities of a

vM. Oke V. Heath, 1 Ves., Sr., 135. And

F
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[No contract can enable a married woman to pass the legal interest

—cannot be in her lands at common laAV by an ordinary will : since
dispensed with
as to estates at bcinff excepted out of the statute 34 and 35 Hen. VIII.,
Gomiuon law

:

° *

c. 5, (which exception is preserved by the 1 Vict., c. 26,

§ 8,) she was, as we have seen, left subject to her pre-existing disabili-

—but may as to tles. Every will of a married woman passing a legal

estate must operate as an appointment of an use ; but a

mere contract before marriage, as to specified lands, will be sufficient

—orastoequit- to give the wifc an equitable power (u) to devise, and the
able interests;

, , ,, ,, ^ ' «,
legal estate must be obtained by conveyance from the heir.

In the case of personal estate,' the will of a married woman wiU be

—or as to per- valid if made in pursuance of an agreement before mar-
sonalty hyr con- ,

*
-, « . «

tract or with riagc, or 01 an agreement made after marriage for consid-
hnsband's ^5.

'

. ° ° .

assent; eration, [x) or if the husband assents to the particular will

and survives her. {y) A married woman can also, in equity, dispose

—or property bv will ofthe fee-simple of real estate, (z) and of the ab-
settled to

''

,

^
/\

separate use; solute interest in personal estate, (a) which belong to her

such a writing ouglit to be first pro-

pounded as a will in the spiritual court,

and if no executor is appointed the court

will grant administration to the husband,

cum testamento annexo. Eoss v. Ewer, 3

Atk. 156, 160. If a woman once married

assumes to dispose of property by will

which formerly belonged to her hus-

band, and the contestants of the will raise

no question in the probate court as to the

continuance of the coverture, there will

be no legal presumption of its continuance.

Fatheree v. Lawrence, 33 Miss. 585. The
will of a,feme covert must be established in

the court of probate before it can be made
available as a wiU in a court of equity.

But after probate it is for the court of

equity to see that the instrument is of the

kind by which a married woman can dis-

pose of her property. The course in the

court of probate is, where a married wo-

man assumes the right to make a will,

and the right is questioned, to pronounce

for the will on proof of the factum,, and

leave it to the court of equity to deter-

mine whether she had such an interest or

authority as she could dispose ofor execute

by will. "Whitfield v. Hui-st, 3 Ired. Eq. 242.

[(m) Wright V. Lord Cadogan, 2 Ed.

239. And see Churchill v. Dibben, 9 Sim.

447, 11. ; Dillon v. Grace, 2 Sch. & Lef.

463. As to copyholds, see George v. Jew,

Amb. 627.

(x) 1 Eoper Husb. & Wife 170.

(y) Willock V. Noble, L. R., 7 H. L.

580, 590, 597 ; Ex parte Fane, 16 Sim.

406 ; In re Eeay, 4 Sw. & Tr. 215, 31 L.

J., Prob. 154 ; In re Isaacs, 81 L. J., Prob.

158. The assent may be retracted at any

time before probate, unless it has been

given or confirmed after the wife's death.

Maas V. Sheffield, 1 Bob. 364, 10 Jur. 417.

(«) Taylor v. Meads, 4 D., J. & S. 597

;

Pride v. Bubb, L. E., 7 Ch. 64. .And the

will defeats the husband's equitable right

to curtesy. Cooper o. Macdonald, 7 Ch.

D. 288. In Troutbeok v. Boughoy, L. E.,

2 Eq. 534, the separate use was attached

only to the annual rents.

(a) Eich V. Cockell, 9 Ves. 369 ; Parker

V. Brooke, Id. 583 ; Fettiplace v. Grorges,

1 Ves., Jr., 46, 3 B. C. C. 8 ; Caton v. Eid-

out, 1 Mac. & G. 599, 2 H. & Tw. 33;

Rowe V. Eowe, 2 De G. & S. 294.
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for her separate use, (b) whether vested, or contingent on her surviving

her husband
;
(e) since, in respect of such property, *slie is a feme sole;

and it is immaterial that the legal estate is not vested in trustees, since

the husband, and all persons on whom the legal estate may devolve,

will be deemed trustees for the persons to whom the wife —anditspro-

^ • 1 • 1 1 • / -A 1
duce and

has given the equitable interest, (a) And this separate accumulations,

trust of the principal attaches on all the produce or accumulations of

such principal, (e) Savings out of an allowance made by savings out ofiiT^i «i maintenance.
a husband for the separate maintenance of his wife are m
«quity treated as her separate estate

; (/) of which, therefore, she may
dispose by will. But savings out of pin-money are said

to- belong to the husband ;(£r) on the principle that pin-

money is an allowance made for a particular purpose, and, if not

applied for that purpose, reverts to the donor.] 16

Pin-money.

(6) A declaration in the husband's will

is sufficient to show that the property is

the wife's separate estate, and does not

merely operate as an assent, which, as we

have seen, would be insufficient if the

husband died first. In re Smith, 1 Sw. &
Tr. 125 ; 27 L. J., Prob. 39. A declara-

tion of trust by the husband, in favor of

his wife, for her separate use, may be

either express (Baddeley v. Baddeley, 9

Ch. D. 113,) or implied by his acts, as

where with his assent she carries on a

separate business, and the profits and

stock in trade are treated as her separate

property. Haddon v. Fladgate, 1 Sw. &
Tr. 125, 27 L. J., Prob. 39 ; Ashworth v.

Outram, 5 Ch. D. 923. And ^e married

women's property act, 1870. Feme
covert may revoke a will.—^Although a

married woman may have no power to

make a wilj, it seems that she may by

"writing," under 1 Vict., c' 26, § 20,

revoke one already made. Hawksley v.

Barrow, L. E., 1 P. & D. 147, 152.

(c) Bishop V. Wall, 3 Ch. D. 394.

[(d) See Hall v. Waterhouse, 5 Giffi

64, as to realty ; and cases in n. (a) as to

personalty.

(e) Fettiplace v. Gorges, mp. ; Gore v.

Knight, Pre. Ch. 255, 2 Vern. 535; Ash-

ton V. McDougal, 5 Beav. 56 ; Darkin v.

Darkin, 17 Beav. 578 ; Humphery v.

Kichards, 25 L. J., Ch. 442 ; Scales v. Ba-

ker, 28 Beav. 91. But the wife's dealings

with the produce may show an intention

to put an end to the separate trust.

Wright V. Wright, 2 J. & H. 647.

(/) Brooke v. Brooke, 25 Beav. 342;

In re Tharp, 3 P. D. 76 (separate allow-

ance to wife of lunatic). <Secus at law.

Messenger u. Clark, 5 Exch. 388.

(jr) Jodrell v. Jodrell, 9 Beav. 45
;

Howard v. Digby, 2 CI. & Fin. 634 ; and

per Wood, V. C, Barrack v. M'CuUoch,

3 K. & J. 114. See, however, Sugden's

Law of Property, p. 163, coreir-a.]

16. There is probably no better or more

thorough discussion of the subject of pin-

money to be found anywhere than that

contained in the case of Howard ii. Digby,

8 Bligh (N. S.) 224, 259, 265. In deliv-

ering the opinion in this case the Lord

Chancellor said : "It is wonderful, indeed,

how little there is to be found upon the

subject of pin-money, notwithstanding its

occurring almost every time that a mar-

riage takes place among persons of large

fortune. You cannot even get a definition

from the books, upon which you can

rely
;
you cannot trace the line which

divides it from separate property of the

wife with any distinctness, or in a way

[*40]
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A woman, whose husband has been banished for life by act of par-

b'ament, Qi) may dispose by will of her real and personal

estate ; for, as he is civilly defunct, she is restored to the

Wife of an
exile may
make a will,

on.which you can depend. And as to au-

thority, either of decisions, dicta, or text-

writers, or obite7- dicta of judges, there is

nothing that furnishes a clear and steady

light on the subject, the cases running from

pin-money into separate estate, and from

separate estate into pin-money, in such a

way, that when a text-writer quotes a

case, Brodie v. Barry (2 Ves. & B. 36),

for instance in support of a doctrine

touching pin-money, you look at the

book, and find it has nothing to do with

pin-money, and does not support the pro-

position for which it is cited. * * * It

is a very material fact in a case where

authority is so little to be had that the

general opinion of all those who give pin-

money, either to their own wives or to

the wives of their sons, upon marriage,

should be entirely coincident with the

view, to which the argument had led;

namely, that it is a sum allowed to save

the trouble of a constant recurrence by the

wife to the husband upon every occasion

of a milliner's bill, upon every occasion

of a jeweler's account coming in. I

mean not the jeweler's account for the

jewels, because that is a very different

question, but I mean for the repair and

the wear and tear of trinkets, and for

pocket-money, and things of that sort ; I

do not, of coarse, mean the carriage, and

the house, and the gardens, but the

ordinary personal expenses. It is in

order to avoid the necessity of a perpetual

recurrence by the wife to the husband,

that a sum of money is settled at the

marriage, which is to be set apart to the

use of the wife, for the purpose of bearing

those personal expenses. * * * It is

meant for the wife's expenditure on her per-

son—it is to meet her personal expenses,

and to deck her person suitably to her

husband's dignity, that is, suitably to the

rank and station of his wife. It is a fund

which she may be made to spend during

the coverture, by the intercession and!

advice and at the instance of her husband.

I will not go so far as to say, because it is

not necessary for the purpose of this

argument, that he might hold back her

pin-money, if she did not attire herselfi in

a becoming way. I should not be afraid,

however, of stretching the proposition to

that extent. But I am not bound here to

do so, because, if, during her coverture, a

claim were made by her (and this is one

distinction between the claim of the wife

and the claim of her personal representa-

tives after death), the absurd and incredi-

ble state of things I have put, as the

consequence of their argument, the case

of her attiring herself in an unbecoming

manner, never could happen, if the pin-

money is only to be claimed by herself; for,

in that case, the duke wovdd of course say,

' If you do not dress as you ought to do,

what occasion have you for pin money?'

He need not refijse, but he remoiistrates

;

he uses that influence which the law sup-

poses him legitimately to have over his

wife, and sees that the fund is duly ex-

pended for that purpose. Now, the pur-

pose is not the purpose of the wife alone

;

it is for the establishment ; it is for the

joint concern ; it is for the maintenance

of the common dignity ; it is for the sup-

port of that family, whose brightest

ornament very probably is the wife

;

whose support and strength is the hus-

band, but whose ornament is the wife.

It is to support the dignity and splendor

of the joint establishment, consisting of

the husband and wife, that part of the

(A) Countess of Portland v. Prodgers, 2 Vern.

of a bequest of legacies.]

104. [The report speaks only
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rights and privileges of discoverture. [This doctrine was held to be
applicable to the case of a felon-convict transported for -or wife of a

life, so as to enable his wife to dispose by will of person- transported for

ally acquired by her after the conviction, (t) although the

felon had received a conditional free pardon
;]

(A) and when a felon

was transported for a definite term of years, his marital rights (and

therefore it *should seem his wife's conjugal disabilities) were suspended

for that period,
(f)

A will made during any personal disability, of course, is not [since

the act 1 Vict., c. 26] rendered valid by the fact of the subsequent

testator having outlived such disability, unless its removal wui originaUy

were followed by some act of confirmation or adoption

Franks, 1 M. & Sc. 11, 7 Bing. 762, where

the felon was transported for a term of

years. See also Atlee v. Hook, 23 L. J.,

Ch. 776 (where a legacy bequeathed, after

the conviction,, to the wife of a felon

transported for life, but, so far as appears,

not attainted, was ordered to be paid to

her) ; and per Eomilly, M. E., In re Har-
rington's Trust, 29 Beav. 24. Attainder

for felony is now abolished, and the status

of a felon-convict regulated by 33 and 34

Vict., c. 23, as to which see post.

{k) Under 5 Geo. IV., c. 84, § 26, a con-

vict was entitled to retain against the

•crown, and to recover in the courts of the

United Kingdom, personalty acquired by
liim after receiving such a pardon. Gough
V. Davies, 2 K. & J. 623. But see and
consider In re Church's Will, 16 Jur. 517;

Coombs V. Queen's Proctor, 2 Eoberts.

547, 16 Jur. 820 (transportation for term

of years), and see now the act referred to

in the last preceding note.J

(Q Ex parte Franks, 1 M. & Sc. 11, 7

Bing. 762 [where it was held that the

wife could be made bankrupt. But where
the wife of a felon transported for years,

had died intestate in the husband's life-

time, it was held that the crown, and not

her next of kin, was entitled to her per-

sonal property acquired after the convic-

tion. Coombs V. Queen's Proctor, 2 Eob-

erts. 547, 16 Jur. 820.]

[*41]

whole expenditure is for the support of

the wife herself. Then, does it not fol-

low from thence, that the husband has a

•direct interest in the expenditure of the

!pin-money ? He has a right to have the

pleasure of it, to have the credit of it, to

be spared the eyesore of a wife appearing

as misbecomes his station—that is the

destination and the object of pin-money."

It appears plainly from this that the pin-

money is given not exclusively for the

pleasure or position of the wife, but that

the husband has at least some interest in

the proper appropriation thereof. On the

ground, therefore, that the pin-money is

given for the express purpose of clothing

the wife from year to year, in a manner

becoming the station of the husband, the

•courts will not enforce the payment of

arrears of pin-money beyond the current

year. On the same ground it is held that

the heirs of the wife can take no interest

in the pin-money, and that they cannot

«nforce any demand therefor.

[(i) In re Martin, 2 Eoberts. 405, 15

Jur. 686 ; In re Coward, 4 Sw. & Tr. 46,

34 L. J., Prob. 120. In the latter case,

sentence of death had been recorded, so

that the felon was attainted, and, being

thus dead in the eye of the law, was inca-

pable of claiming jure mariti (per Wood,

V. C, Gough «.. Davies, 2 K. & J. 627.)

However, the court did not take this

ground, but relied expressly on Ex parte
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amounting in law to [re-execution, (m) Before the act] the delivery

by a widow of an instrument executed during coverture into the cus-

tody of another, as the will of the depositor, was held to be a sufficient

re-publication of a will of personal estate. («)

[At common law, a] devise of lands by an alien was at least voida-

Devises by blc
;
(o) the crown being entitled, after office found, tO'

seize them in the hands of the devisee, as it might have

done in those of the alien during his I3e. Until office, the lands of

an alien remained in him with all the incidental qualities belonging to-

such estates ; on which ground it has been held, that an alien tenant

in tail in possession might suffer a common recovery
; (p) and he

might, of course, execute its substitute, an enrolled conveyance, and

thereby bar the issue in tail and remainders : and, by parity of reason-

ing, the will of an alien vested his defeasible title in the devisee
; (g)

though, if he died intestate, the land escheated to the crown, or other

lord, 'pro defectu tenentis, without any inquest of office, because an alien

could have no heirs. (r)17 [But by the naturalization act, 1870, (s)

(m) 1 Eq. Cas. Abb. 171, pi. 3; [Price

11. Parker, 16 Sim. 198; Trimmell v. Fell,

16 Beav. 537 ; Willock v. Noble, L. E., 7

H. L. 580.]

(m) Miller v. Brown, 2 Hagg. 209.

(o ) See Shep. Touch. 404.

(p) 4 Leon. 84.

q) See Shep. Touch. 404.

(r) Co. Litt. 2 b.

17. Alien friends, or such whose coun-

tries are at peace with ours, may make
wills to dispose of their personal estate,

(but where they are incapable of holding

real estate, they are equally so of devis-

ing it) ; but alien enemies, unless they

have the privilege, express or implied, to

reside in this country, are incapable of

making any testamentary disposition of

their property. 1 Eedf. on Wills 8, et seq.

;

Wms. Ex'rs (6th Am. ed.) 15; 2 Kent

53, 54; 2 Sugden on Vendors (8th Am.
ed.) 401, 402; Theobald on Wills 19. By
statutes in many of the American states,

the rights and privileges of aliens have

been greatly enlarged, and in some of

them, the ancient distinctions against

aliens have been wholly removed. 2.

Kent 69, el seq. But these provisions are

strictly local, and will not extend beyond;

the boundaries of the enacting state^

Therefore, an alien, who may have been

admitted to privileges in one state, sub-

sequently moving into another, can claim

no greater privileges therein than those-

granted by the statute law of that state..

Nor would the United States admit any
foreigner, before he had been duly natu-

ralized according to the act of congress,,

to any privileges other than those to-

which he is entitled by treaty, or the law
of nations, or the statute law of the state-

in which he lives. In New York, aliens

are made capable, by statute, of taking

real estate by descent. SutlitF v. Forgey,.

1 Cowen 89 ; Howard u. Moot, 64 N. Y.

262, 270. And a grant, by the legisla-

ture, of lands to an alien and his heirs,,

enables the heira, although aliens, to in-

herit. Jackson v. Etz, 5 Cowen 314. This^

is also so in Massachusetts. Common-

[(s) 33 Vict. c. 14, ? 2: not confined to alien friends, as 7 and 8 Vict., c. 66, § S.J
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"real and personal property of every description may be taken,

acquired, held, and disposed of by an alien in the same manner as by

a natural-born British subject ; and a title to real and personal prop-

erty of every description may be derived through, from, or in succes-

sion to an alien in the same manner in all respects as through, from,

or in succession to a natural-born British subject. Provided that . . .

this section shall not affect (t) any estate or interest in real or personal

property to which any person has or may become entitled either medi-

ately or immediately in possession *or expectancy in pursuance of any

disposition made before thd act, or in pursuance of any devolution by

law on the death of any person dying before the act."]

Persons attainted of high treason [were formerly] incompetent to

devise their lands since, by several old statutes, (w) the Devises by trai-

, . , . ,.
tors and felons;

real estates of a traitor were, by the attamder, ipso facto _
vested in the crown. 18

wealth V. Andre, 3 Pick. 224. But where

the lands of an alien escheat, the state

has no right to enter and take possession

until office found. Jackson v. Adams, 7

"Wend. 367. It is said by Chase, C. J.

:

" The court are of opinion, on the first

point, that the title of Thomas MoCreery,

an alien friend, is good against everybody

but the state, and that his right and pos-

session could not be divested but by office

found, or some act done by tlie state to

acquire possession." McCreery v. Allen-

der, 4 H. & McH. 409, 412. But see

Slater v. Nason, 15 Pick. 345. But an

alien may take by purchase and hold

until office found. Mooers v. White, 6

Johns. Ch. 360, 366 ; Fox v. Southack, 12

Mass. 143 ; Montgomery v. Dorion, 7 N.

H. 475. He may also convey. Mooers v.

White, ubi awpra; Montgomery v. Dorion,

vM gwpra; Marshall v. Conrad, 5 Call. 364.

The treaty of 1794, between the United

States and Great Britain, provided that

subjects of either power could hold land

.within the territory of the other, and it

was not annulled by a subsequent war be-

tween those powers. Fox v. Southack,

ubi supra; Fiott v. Commonwealth, 12

Gratt. 564. But by Gen. Stats., ch. 90, ? 38,

in Massachusetts, aliens may take lands

by descent, and no distinction is made

'

between resident and non-resident aliens.

Lnmb v. Jenkins, 100 Mass. 527. But if

lands be devised to trustees, in trust to

sell the same, and pay the whole proceeds

to an alien cestui que trust, it is, in equity,

a bequest of personalty, and the alien

may fake and hold the proceeds, and can

compel an execution of the trust, even

as against the state. Craig v. Leslie, 3

Wheat. 563. See also Dawson v. Godfrey,

4 Cranch 321 ; Governeur's Heirs v. Eob-

ertson, 11 Wheat. 332; Eubeck D.Gard-

ner, 7 Watts. 455 ; Scanlan -u. Wright, 13

Pick. 523 ; Waugh v. Eiley, 8 Mete. 290

;

People V. Conklin, 2 Hill (N. Y.) 67;

Foss V. Crisp, 20 Pick. 121; Wilbur v.

Tobey, 16 Pick. 177.

[(i) L e., shall not validate or invali-

date, Sharp V. St. Sauveur, L. E., 7 Ch. 343.]

(u) See 4 Jarm. Conv. (2d ed.) 186.

18. 1 Eedf. on Wills 118 ; 2 Kent 385,

386 ; Wms. Ex'rs (6th Am. ed.) 88 ; Flood

on Wiljs 395 ; Walkem on Wills 50. In

a recent case in England, where ohe prop-

erly executed her will and died, and the

coroner's jury found a verdict oifelo de se,

it was held that such will was entitled to

probate. In the goods of Bailey, 2 Sw. &
Tr. 156.
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The lands of all persons attainted for petit treason and felony, for-

merly escheated to the king or other feudal lord, (x) by reason of the

corruption of blood consequent on attainder, which of course prevented

the descent to the heir ; and the devises of such persons were absolutely

void, or rather, by the better opinion, were voidable, as in the case of

an alien
; [y) and such [until 1 870 was] still the case as to persons not

entitled to the benefit of the statute 54 Geo. III., c. 145, which pro-

vided, that no attainder for felony, except in cases of high treason, or

of the crimes of petit treason (afterwards abolished by statute,) (a) or

murder, or of abetting, procuring, or counseling the same, "shall

extend to the disinheriting of any heir, nor to the prejudice of the

right or title of any person or persons, other than the right or title of

the offender or offenders, during his, her, or then* natural lives only

;

and that it shall be lawful to every person or persons to whom the

right or interest of any lands, tenements, or hereditaments, after the

death of any such offender or offenders, should or might have apper-
' tained, if no such attainder had been, to enter into the same."

There was some ground to contend, that the concluding words of

this provision enabled persons convicted of, or rather attainted for, any

other than the excepted offences, to alien their real estate by will, [and

this ground was strengthened by the statutes, (a) which in all cases

where a title had accrued to the crown by escheat for want of heirs, or

by reason of any forfeiture, empowered the sovereign (notwithstanding

the statute (6) which had restrained the alienation of the royal demesnes

in general to leases for thirty-one years) to make grants to any person

for the purpose of restoring the land to the family of the former

owner, or carrying into effect any grant, conveyance or devise of it

which he might have intended to make.

*[But the point is now of the less importance, since, by stat. 33 and

34 Vict., c. 23, attainder (which, and not the conviction, caused the

disability) is thenceforth abolished, and express provisions (presently

noticed) are made regarding the real estate both of traitors and felons.]

Treason and felony incapacitated persons from making a will of
Wills oftraitors personal estate, which [if vested (either in possession orand felons

;

.i\ni pp
remainder,)] became forfeited to the crown on convio-

[(a;) Subject to the right of the crown (2) 9 Geo. IV., c. 31, ? 2.

to hold the lands vested in the person at- [(o) 39 and 40 Greo. III., c. 88 | 12 • 47
tainted at the period of the gj;tainder for Geo. III., aess. 2, \z. 24 ; 59 Geo. III. c.

a year and a day. 1 Steph. Com. 417.] 94 ; 6 Geo. IV., c. 17.

[y) Shep. Touch. 404. (6) 1 Ann., st. 1, c. 7, g 5.]
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tion
;
(c) and this incapacity extended to a felo de se, who was, how-

ever, capable of devising his real estate, as there was in

such case no attainder, (d) In every case of felony in

which sentence of death was not recorded, [that is to say, in which

there was no attainder,] the prisoner's competency to devise or other-

wise dispose of his real estate was not aifected. (e)19

[But the law as to both real and personal property is now regulated

by stat. 33 and 34 Vict., c. 23, which enacts (§ 1) ,that Attainder and
i 1 . ,. „ \ ,. * . forfeiture for

alter the passing; of it, no confession, verdict, inquest, treason or feio-

. .
^ °

„ „
' ^ ' ny abolished.

conviction, or judgment of or for any treason, or felony,

or/efo de se, shall cause any attainder or corruption of blood, or any

forfeiture or escheat
;
provided that nothing in this act shall affect the

law of forfeiture consequent on outlawry." The statute then, after

defining (§ 6) " convict " to mean any person against whom sentence

of death, or of penal servitude, shall have been pronounced or recorded

upon any charge of treason or felony ; and after providing (§ 7) that

when any convict shall die, or become bankrupt, or shall have suffered

his punishment, original or commuted, or have been pardoned, he

shall thenceforth, as to the provisions thereinafter contained, cease to

be subject to the act, enacts (§ 8) that no action or suit for the recovery

of any property shall be brought by any convict during the time that

he is subject to the act, and that every convict shall be incapable during

that time of alienating or charging any property, or of making any

[(c) 2 Black. Com. 499 ; In re Thomp- lawry continues ; for their goods and chat-

son's Trusts, 22 Beav. 506 ; In re Bate- tels are forfeited during that time. But a

man's Trust, L. E., 15 Eq. 355. Contra man outlawed in a personal action may, it

as to goods which he has as executor of is said, in some cases, make executors

;

another, of which he may make a will, In for he may have debts upon contract

re Bailey, 2 Sw. & Tr. 156, 31 L. J., Prob. which are not forfeited to the king, and

178. Contra, also, as to contingent inter- these executors may have a writ^f error

ests, where the felony was not capital, to reverse the outlawry. 2 Black. Com.

Stokes v. Holden, 1 Keen 145 ; Barnett 499 ; Shaw v. Cutteris, Cro. Eliz. 851 ; 4

V. Blake, 2 Dr. & Sm. 117, 128 ; and as to Burn. E. L. 62 ; Wentw., ch. 1., p. 37, 14th

personalty acquired by him after a condi- ed. Before the statute 53 G-eb. III., c.

tional free pardon. Gough v. Davies, 2 127, there was some doubt whether an

K. & J. 623. excommunicated person could make a

(d) Norris v. Chambres, 29 Beav. 258. will ; but, by that statute, excommunica-

(e) Eex V. Willes, 3 B. & Aid. 510, 3 tion is not to be pronounced except in

Inst. 55 ; Eex v. Bridger, 1 M. & Wei. certain cases, and by § 3, in those cases,

147 ; In re Harrop's Estate, 3 Drew. 726.] parties excommunicated shall incur no

19. In England it is held that outlaws civil incapacity whatever. Swinb., pt. 2,

also, though it be but for debt, are inca- ? 22 ; Wentw., ch. 1, p. ,38 ; 4 Burn. E. L.

pable of making a will as long as the out- 62.
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contraxit, save as thereinafter provided. Sect. 9 provides for the

appointment of an administrator, in whom, upon his appointment,

(§ 10) all the real and personal property (including *chos.es in action)

to which the convict was at the time of his conviction, or shall after-

wards, while subject to the act, become or be entitled, vests for all the

convict's estate and interest. And the administrator has full power

(§12) to let, sell, and mortgage the property, and thereout (§§ 13 to

17) to pay costs, debts, damages, &c., and to make allowances for the

support of the convict and his family. Subject thereto, the adminis-

trator is (§ 18) to hold the property in trust, and may accumulate the

income, for the benefit of the convict and his heirs, or legal personal

representatives, or such other persons as may be lawfully entitled

thereto, according to the nature thereof; and the same is to revest in

the convict on his ceasing to be subject to the act, or in his heirs or

representatives, or such other persons. The convict is to be entitled

as against the administrator to all property acquired by him while at

large under license, and, during the same time, his disabilities under

§ 8 are suspended (§ 30).

Subject, therefore, to the temporaiy estate of the administrator, and

EflTectof the to the cliarges imposed by the act, the real and personal

property of a traitor or felon remains his own, and he may

dispose of it by his will ; for the prohibition against alienation during

the time that he is subject to the act can have no application "to his

will, whensoever executed ; a will being no alienation until the testa-

tor's death.]

The statute of 1 Vict., c. 26, has left all personal disabilities affecting

Effect of1 Vict., the testamentary power as they stood under the pre-exist-
0.26, upon the . ,n-ii r- • r- i • i /.
diaabuities of mg law, (/) With the exception 01 infancy, which formerly

(we have seen) did not incapacitate persons of a certain age

from bequeathing personal estate ; whereas that statute (§ 7) has pro-

vided, in general terms, that no will made by any person under the age

of twenty-one years, shall be valid ; thus destroying at a blow the

long-existing distinction between wills of real and wills of personal

estate in regard to the age of testamentary competency. The statute

has even carried this principle so far as to abolish, in regard to infant

testators, the paternal power of appointing guardians, conferred by the

act of 12 Car. II., c. 24 ; so that a person under age is now not com-

[(/) See as to coverture, Noble v. Wil- vocation by "writing," see Hawksley v.

lock, L K., 7 H. L. 580. But as to re- Barrow, L. E., 1 P. & D. 152.]
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petent by will to appoint a guardian to his children. In short, the

disability of infancy affects the testamentary power, under the new law,

no less universally than it does the power of disposition by deed; and,

with respect to the appointment of guardians just referred *to, is even

more extensive, (5-) for the power of nominating guardians by deed

given to an infant father by the statute of Charles seems to be still in

force ; and this will go far towards preventing any practical inconveni-

ence which might otherwise have resulted from the abolition of the

power of infant fathers to appoint guardians by wUl.

It may not be quite superfluous to remark, in conclusion of this

branch of the subiect, that in computing the age of a per- Mode of com-
„

•'

1 11/.,. puting age.

son lor testamentary or other purposes, the day 01 nis

birth is included ; thus, if he were born on the 16th of January, 1800,,

he -would have attained his majority on the 15th of January, 1821 ;
[h)

and as the law does not recognize fractions of a day, (t) the age would

be attained at the first instant of the latter day.

{g) Infants, too, ]of the age of fifteen,

are, in certain cases, competent to convey

gavelkind lands by feoffment.

(A) Herbert v. Torball, 1 Sid. 162,

Eaym. 84, [8 Vin. Dev. G., pi. 20 ; Anon.,

1 Salk. 44; Howard's case, 2 Id. 625. But

a person attains "his twenty-fifth year"

when be becomes twenty-four years old.

Grant v. Grant, 4 Y. & C. 256.

(i) See Lester v. Garland, 15 Ves. 257.1

iSToTE A. " So also an idiot, i. e., such a

one as cannot number twenty, or tell what

age he is, or the like, cannot make a testa-

ment, or dispose of his lands or goods ; and

albeit he do make a wise, reasonable, and

sensible testamentyet is the testamentvoid

.

But such a one as is of a mean under-

standing only, that hath grosmm caput,

and is of the middle sort between a wise

man and a fool is not prohibited to make

a testament." Shep. Touch. 403. It being

universally admitted that no idiot can

make a valid will, the proper inquiry in

this connection is who are considered

idiots in the law. The description of an

idiot, as given above, from Shep. Touch.,

is too restricted. The particulars there

named are undoubtedly evidences which

go to prove the imbeciKty or idiocy of the

party, but we apprehend that no univer-

sal rule can be laid down by which it may

be determined whether a man be an idiot

or not, but that this question is evidently

one of fact, and must be determined by
the attendant circumstances of each par-

ticular case. It is hardly possible to give

a definition of an idiot. Idiots are wholly

incapacitated for the transaction of any

business, and as a general thing are inca-

pable of performing any labor whatever.

They generally—nay, almost invariably

—have an unmeaning expression of coun-

tenance, and are wholly incapable of im-

provement or advancement. What we
find them by nature, that they ever re-

main, so far as knowledge or mental pow-

ers are concerned. It is, however, some-

times claimed that they have some de-

gree of memory. Yet we hardly think

that the vague recurrence to them of what

may have happened in the past should be
called memory. It is impossible for them
at will to recall anything. They seem ta

be wholly without powers of perception or

reflection. Dr. Bay, Med. Jur. Insan., I

54, says :
" Idiocy is that condition of the

[*45]
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mind in which the reflective, and all or a

part of the affective, powers, are either

•entirely wanting, or are manifested to the

slightest possible extent. In reasoning

power many idiots are below the brutes.

Unable to compare two ideas together, .

nothing leads them to act but the faint

impressions of the moment and these are

«ften insufficient to induce them to gratify

even their instinctive wants." In the

<!ase of persons so circumstanced there is

no power to make any kind of a contract,

and they are not held to be responsible

for crime. In determining whether any

person be an idiot or not, one very impor-

tant point is whether the party was capar

ble, unaided, of transacting any business,

and whether he did so transact any busi-

ness. On this point the remarks of Dr.

Xushington, in Bannatyne v. Bannatyne,

14 Eng. L. & E. 581, are of great inter-

est. He says: "Before entering upon

this branch of the case, I must bear in

mind what the nature of the case set up

in opposition to the will is. I must re-

peat that it is not lunacy—it is not mono-

mania—it is not any species of mental

disorder, the symptoms of whichit may,

at periods, be difficult to detect ; but the

case presented is that of idiocy or imbe-

cility, the characteristic of which is per-

manence, with little or no variation,

though often, in the case of idiots, it does

sometimes happen that there will be a

greater degree of excitement demon-

strated than at other periods. How is

«uch a case to be met ? I apprehend, to

meet it, and to show that such a state of

things did not exist at any given period,

proofs of acts of business are most impor-

tant evidence. Many acts of business

•could possibly be done by a lunatic, and

the lunacy not detected ; but it is scarcely

possible to predicate the same of an idiot

or an imbecile person. I shall look,

therefore, in the first instance, to the acts

of business. It is proved, by Mr. Falk-

ner, that the deceased kept an account

with Mess. Tuckwell, at Bath, for four

years, from 1818 to 1821, and during all

that period occasionally drew drafts and

all those drafts were paid to himself over

the counter. The first is dated 31st Jan-

uary, 1818 ; the last, May, 1820. Accord-

ing to the evidence, the deceased came

himself to the counter, and there is no

proof of any one accompanying him on

such occasions ; he asked for the sum he

wanted ; the clerk fiUed it in, he signed

it, and took the money. Surely no idiot

could have done this, for he must have

exercised thought to go to the bank, mem-
ory and judgment as to the sum required

;

and moreover his conduct and demeanor

could not at such times have been as de-

scribed by the witnesses against the will,

or from the glaring colors in which the

imbecility is depicted, it must have been

discovered, and the business never could

have been transacted at all." S. C, p.

590. " I consider these transactions, then,

of first-rate importance towards solving

all the difficulties of this case ; for here

after the lapse of about thirty years, the

court has the advantage of facts proved,

with the dates duly affixed to them. I

do not say that these facts alone utterly

disprove that the testator was at the asy-

lum at the beginning of 1819, but they go a

long way towards it ; and even if at some

time thereabout- the deceased was at the

asylum, they do prove that the deceased

did acts of business requiring what I

think cannot be denied, some thought and

some understanding. There is, I must

say, not the least evidence to show, that

in any one of these acts of business the

deceased was assisted by any one person

whatever—the presumption is the other

way ; and to put these acts upon the very

lowest basis on which they can be placed,

they do utterly disprove idiocy or imbe-

cility. I will simply repeat, what I have

already indeed said, that those who are

afflicted with lunacy sometimes have the

management of and can manage their pe-

cuniary affairs—an idiot never. Now,
the next branch of evidence is, in my
opinion, almost equally instructive ; it is

the evidence of dealing with tradespeo-
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pie." S. C, p. 591. "He gave orders

himself, he paid his bills himself, he

knew the value of money, and was care-

ful to settle the price before the order

—

very particulax, in joint accounts with his

brothers, that he should not be charged

beyond his fair proportion." Such a per-

son may be of weak intellect, or even a

lunatic, scarcely an idiot. Potts ti. House,

6 Ga. 324, 336. In this case it is said

that the term non compos mentis im-

plies o total want of mind. And Lump-
kin, J., in pronouncing the opinion of the

court, said :
" I subscribe, however, to the

doctrine, that it is not every man of fran-

tic appearance and behavior who is to be

considered non compos mentis, either as it

regards contracts, obligations or crimes

;

and that one may be addicted occasionally

or habitually to the strangest peculiari-

ties, and yet possess a testable capacity."

The real question to be determined when

the will propounded is contested on the

ground that the testator was an idiot, is

whether he was whoUy devoid of mental

powers. If any degree of intelligence

were possessed by the testator the will

could not be oyerthrown on the ground

that he was an idiot. A mere glimmer of

reason, it would seem, should be sufficient

to sustain the will. A very remarkable

case on this point is Stewart's Ex'r v.

Lispenard, 26 Wend. 255, in which case

the will of iilice Lispenard was sustained.

The testatrix was incapable of taking

care of herself, had a vacant expression of

countenance and a sUly laugh when ad-

dressed ; she had an unnatural carriage

to her body, dribbled at the mouth ; she

would cry like a child when the children

refused to divide their candies with her

;

she could not be taught the Lord's Prayer

nor to read, and when thirty-five years of

age the extent to which it had been possi-

ble to educate her was to spell words of

two syllables. Yet, notwithstanding all

this, the Court of Appeals in New York

established her wiU, disposing of a large

property ; the courtholding that imbecility

of mind in a testator will not avoid his

last will and testament. However, this

case has not been favorably received

either by the bench or bar, and it was

finally overruled in the case of Delafleld

V. Parish, 25 N. Y. 9. In Converse v,
'

Converse, 21 Vt. 168, it is held that one,

in order to execute a valid will, must

have sufficient active memory to recall his

family and his property, and be able to

form a rational judgment in regard to the

deserts of the one and the disposal of the

other with reference to such deserts. See
the remarks of Kedfield, J., in that case

as to the degree of mental capacity requi-

site to execute a valid will. See also

Comstock V. Hadlyme, 8 Conn. 254

;

Moore v. Moore, 2 Bradf. 261 ; Kinne v.

Kinne, 9 Conn. 102 ; Cordrey v. Cordrey,

1 Houst. 269 ; Harrison v. Eowan, 3 Wash.

C. C. 580. Although the most common
cases of idiocy are those where the party

is so from his birth, yet thisis not an es-

sential quality of this affliction. In some
cases those who have enjoyed reason •ab-

solutely lose it, and become beyond a

doubt idiots. This may be the result of

sudden shock unseating the intellect, but

more commonly it is the result of insan-

ity. The characteristics of the malady

are not essentially different, whether it be

natural or acquired.

Note B. " So also an old man that by

reason of his great age is childish again,

or so forgetful that he doth forget his

own name cannot make a testament ; for

a testament made by such a one is void."

Shep. Touch. 403. It is highly probable-

that the question of the disability of a

testator to make a valid will has arisen

no more frequently, nor been more thor-

oughly and learnedly considered, than in

those cases arising from the failure, or

supposed failure, of the mental powers

from advancing years. Seniie dementia,

or the imbecility of mind from old age,

is a most difficult subject with which tO'

cope. No line of separation exists in

nature, between the years in which a

man's mental powers are held to be
sound, and those when those powers are
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shattered ; no point is fixed beyond which

to pass is to become incompetent on

account of age. The failure of the pow-

€rs of mind arises firom a thousand cir-

cumstances and conditions in life. All

do not start on this race with equal

•advantage. One of the first symptoms

(if not invariably the first) of the ap-

proach of imbecility from age, is the

loss of memory. Yet this is not in every

<;ase the same—some lose the memory
gradually, and, when it is gone, their

minds are wholly shattered ; others lose

it quickly, and yet, in other respects, are

quite competent for the transaction of

business, long after they may be said to

be deprived of any valuable memory;

still another class lose partially the mem-
ory. One man may be fairly taken to be

in his second childhood at an age when
another is in the prime of life as to men-

tal vigor. It is not an unknown thing

for the mental powers to sharpen in ad-

vanced years, and for one in whom we
look for failure, to astonish us with his

renewed vigor. Hence, it becomes essen-

tial that each testator's situation, circum-

stances, habits, life, and his relations to

thosewho surround him, mustbe thorough-

ly investigated, before either court or jury

can have any adequate conception as to

his ability to make a valid testament, and

that whether he be fifty or eighty, or

older. It is impossible to lay down rules

in one case, which can be binding in

others. As in other cases involving

capacity, the questions to be determined,

in these cases, are whether the testator had

sufficient memory to recall his property,

and those upon whom his bounty should

confer it, and sufficient mind to construct

a will with a due understanding of the

business then in hand, and in the manner

in which he desired his possessions to be

distributed. Harrison v. Rowan, 3 Wash.
- C. C. 580 ; Clark v. Fisher, 1 Paige 171

;

Daniel v. Daniel, 39 Penna. St. 191 ; Yoe
V. McCord, 74 111. 33; Higgins v. Carlton,

28 Md. 115
I
Carpenter ii. Calvert, 83 111.

62. The mere fact that the testator is

very aged, cannot, of itself, be made use

of to overthrow his will. "For a man
may freely make his testament, how old

soever he be ; since it is not the integrity

of the body, but of the mind, that is

requisite in testaments.'' Swinb., pt. 2,

? 5, pi. 1; Godolph., pt. 1, oh. 8, § 4;

Thompson v. Kyner, 65 Penna. St. 368

;

Bird V. Bird, 2 Hagg. 142; Rutherford v.

Morris, 77 111. 397 ; Higgins v. Carlton,

ubi supra; Creely v. Ostrander, 3 Bradf.

107 ; Andress v. Weller, 2 Gr. Ch. (N. J.)

604 ; Crolius v. Stark, 64 Barb. 112. Nor
that, being very aged, he has recently

married a wife under twenty years of age.

Thomas v. Stump, 62 Mo. 275. But if

the testator be very aged, and of impaired

sight and hearing, the court should be

very careful that the will was not obtained

by means of undue influence. Weir v.

Fitzgerald, 2« Bradf. 42. In Collins v.

Townley, 6 C. E. Gr. (N. J.) 353, the tes-

tatrix was ninety-eighti years of age at

the time she made the will, but, as no

unsoundness or imbecility of mind was

shown, of a kind that approached to a

defect of testamentary capacity, the will

was sustained. On the contrary, in a

case where the testator was but about

seventy years old, the wiU was held not

to be his will. Harrel v. Harrel, 1 Duv.

203. In this case, the testator, at the

time of the acknowledgment of the testa-

mentary document, was confined to his

bed by an inflammatory disease, which

appeared very distressing, and made him
both " drowsy " and " flighty," and of

which he died, about two days after the

attestation. It also appeared that he was

largely, if not wholly, under the influ-

ence of a second wife, who was not the

mother of any of his children, and who
had constantly made solicitations, amount-

ing to annoying importunities, that he

would make the will, and that the provi-

sions of the will were grossly unequal

and inadequate, and that the testator had
for years declared that he would make no
will, as the law made the best will ; and,

not long before his death, he said that
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he wished his property divided equally

among his children, and that he would

make no will. It is not to be doubted

that, after the memory is impaired, the

mind may still be sound. Most people,

probably, as age advances, suffer from loss

•of memory long before they have reached

that degree of senility which would inca-

pacitate them from making a valid will.

Lowder v. Lowder, 58 Ind. 538, 542.

Though great age raises some doubt as to

•capacity, yet this will be only so far as to

«xcite the vigilance of the court. Kin-

•dleside v. Harrison, 2 PhilUm. 449. In

Browne v. Molliston, 3 Whart. 129, Hus-

ton, J., said :
" The presumption of com-

petency is not destroyed by any extrem-

ity of age, though it may be weakened

where the testator is very old and cir-

cumstances additional are proved ; but

taken alone it matters not that the testa-

tor was a hundred years old at the time

of executing the will." " The law looks

only to the competency of the under-

standing. The failure of memory is not

sufficient to Create the incapacity unless

it be quite total or extends to the tes-

tator's immediate family or property."

Kent, 0., in Van Alst v. Hunter, 5 Johns.

Ch. 148. In this case, the testator was

between ninety and one hundred years

old when he made his will. It was also

remarked by the Chancellor, in this case,

•that the failure of memory might exist to a

very great degree, and yet " the solid power

of understanding" remain. In Sloan v.

Maxwell, 2 Gr. Ch. (N. J.) 563, 581, it is

said :
" The advanced age of the testator,

upwards of eighty years, was made on the

argument a distinct point against the will,

not indeed as rendering him legally in-

capable, so much as raising a presump-

tion of incompetency. The power of

making a valid will is not impaired by

the access of old age, nor is it denied to

him who has attained the utmost verge

•of human life, on that account alone.

Three-score years and ten do not always

or necessarily extinguish the light of

intellect. It is then in some men more

brilliant than it is in others at a much
earlier age. The power of disposing of

property is an inestimable privilege of the

old. Itfrequently commands attention and.

respect when other motives have ceased

to influence. How often without it would

the hoary head be neglected, deserted and

despised." In Den v. Johnson, 2 South.

454, it is said: "Sound signifies whole,

unbroken, unimpaired, unshattered by

disease or otherwise.'' If this were so, a

will could never be made in the decline

of life, but only in youth or early man-

hood. However, it cannot be that this un-

qualified exposition of the word " sound "

was intended to be so broad, for the same

learned judge who used it said, later in

the same case :
" It is true that every dis-

composure of the mind by these causes "

(melancholy, grief, sorrow, misfortune,

sickness or disease) " will not render one

incapable of making a will : it must be

sUch a discomposure, such a derangei

ment, as deprives him of the rational

faculties common to man." Though a

testator be very aged, if he dictate his

will, and it manifest intelligence and

sound moral sentiment, and be not pro-

cured by duress or undue influence, it

will be sustained. Watson v. Watson, 2

B. Mon. 74; Eeed's Will, Id. 79; Har-

rison's Will, 1 Id. 351. See also Sloan

V. Maxwell, vhi supra; Lowe v. William-

son, 1 Gr. Ch. (N. J.) 82 ; Stevens v. Van
Cleve, 4 Wash. C. C. 262; Sechrest v.

Edwards, 4 Mete. (Ky.) 163 ; Wintermute

V. Wilson, 1 Stew. (N. J.) 437 ; Hum-
phrey's Will, 11 C. E. Gr. (N. J.) 513

;

Thompson v. Kyner, 65 Penna. St. 368

;

Mowry v. Silber, 2 Bradf. 133; Higgins

u. Carlton, 28 Md. 115. In Minor v.

Thomas, 12 B. Mon. 106, the testator was

upwards of ninety, and the subscribing

witnesses testified that, in their opinion,

he was scarcely competent, and it appeared

that his mind was so impaired a-s to

amount to incapacity to conceive, arrange,

or dictate a will; the will was rejected.

In Shropshire v. Reno, 5 J. J. Marsh.

91, the will was rejected, the testa-
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tor being but little over seventy, and it

being shown that he was not entirely

superannuated, nor absolutely sluUus or

fatuus. But it appeared that he had not

"a sound memory," nor sufficient mind,

nor mind in a proper state, to dispose of

his property with reason. As to what is

to be considered a, disposing memory,

some light is afforded by the Marquis of

Winchester's Case, 6 Co. 23, where we
are informed :

" It is not sufficient that

the testator be of memory when he makes

the will to answer familiar and usual

questions, but he ought to have a dispos-

ing memory so that he is able to make a

disposition of his lands with understand-

ing and reason ; and that is such a mem-
ory which the law calls sane and perfect

memory." To the same point, Kirkpat-

rick, C. J., said :
" By these terms " (a

sound and disposing mind and memory)
" it has not been understood that a testa-

tor must possess these qualities of the

mind in the highest degree, otherwise

veiy few could make testaments at all

;

neither has it been understood that he

must possess them in as great a degree as

he may have formerly done, for even this

would disable most men in the decline

of- life ; the mind may have been in some

degree debilitated, the memory may have

become in some degree enfeebled, and yet

there may be enough left clearly to dis-

cern and, discreetly to .judge of all those

things and all those circumstances which

enter into the nature of a rational, fair

and just testament ; but if they have so

far failed as that these cannot be discerned

and judged of, then he cannot be said to

be of sound and disposing mind and

memory.'' Den v. Van Cleve, 2 South.

589, 660. See also Kinne v. Kinne, 9

Conn. 102 ; Moore v. Moore, 2 Bradf. 261

;

Cordrey v. Cordrey, 1 Houston 269 ; Duf-

field V. Morris, 2 Harr. (Del.) 375 ; Stack-

house V. Horton, 2 McCart. 202; Converse

V. Converse, 21 Vt. 168; Thompson v.

Kyner, 65 Penna. St. 368. In the case

of Humphrey's Will, 11 C. E. Gr. (N. J.)

513, the testator was niuety-four years of

age at the time of executing the codicU

to his will, but it was shown that he

retained, to a remarkable degree, his

mental faculties and his characteristics

of firmness, independence, and decision.

It was held by the Ordinary, that he was

possessed of testamentary capacity at the

time of the execution of the codicil, and

this decision was^ unanimously affirmed

on appeal. S. C, 12 C. E. Gr. (N. J.) 567.

The same degree of capacity is not requi-

site to the making of a valid will that is

to thfe making of a contract, or the man-
agement of the ordinary business of life.

Potts V. House, 6 Ga. 324; Harrison v.

Bowan, 3 Wash. C. C. 580; Kmne v.

Kinne, 9 Conn. 102; Converse v. Con-

verse, 21 Vt. 168; Thompson v. Kyner,

65 Penna. St. 368. If insanity has not

previously existed, or been supposed to

exist, the inquiry as to mental capacity

will be confined to the question whether

the mental powers remain sufficiently

strong fully to understand the act about

to be done. But if insanity be shown to

have formerly existed, the investigation,

at once, will assume an entirely different

character. Prinsep v. Dyce Sombre, 10

Moore P. C. 278; Banks v. GoodfeUow,

L. K., 5 Q. B. 549 ; 1 Eedf. on Wills 94,

et seq. ; Flood on Wills 387 ; Walkem on

Wills 117, et seq.; Wms. Ex'rs {6th Am.
ed.) 54, et seq. The burden of proof that

the mind of the testator was imbecile, is

on the party impeaching the wiU. 2

Greenl. Ev., § 689. The attesting wit-

nesses to a will are, by the law, placed

around the testator as a guard to protect

him from fraud, ^imposition, and undue
influence, and to judge of his capacity.

It especially devolves upon them, then,

in the case of a will of a very aged per-

son, to be fully persuaded of the posses-

sion, by him, of competent memory and
mind for the transaction then being per-

formed. It is, therefore, particularly

desirable that the will of such a person

should be attested by those who have-

been, for considerable time, acquainted

with him, as dementia is often very decep-
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tive to those who are not familiar with

the party affected thereby. In Scribner

V. Crane, 2 Paige 147, Walworth,

C, speaking to this point, said: "No
person is justified in putting his name as

a subscribing witness to a will unless he

knows from the testator himself that he

understands what he is doing. The wit-

ness should also be satisfied from his own
knowledge of the state of the testator's

mental capacity, that he is of sound and

disposing mind and memory. By placing

his name to the instrument the witness in

effect certifies to his knowledge of the

mental capacity of the testator and that

the will was executed by him freely and

understandingly with a full knowledge of

its contents. Such is the legal effect of

the signature of the witness when he is

dead or is out of the jurisdiction of the

court." On the theory that one of the

duties of the attesting witnesses to a will is

to judge of the capacity of the testator,

they are allowed to state the opinion formed

by them, of the testator's capacity to exe-

cute a valid will at the time the will in

question was executed, and the opinion

of such a witness generally has great

weight with both court and jury. Other

witnesses that may be called on such a

trial, are to state facts that tend to show

the state of mind of the testator, but they

will not be permitted to give their opin-

ions, merely, of the mental capacity of

the testator. 2 Greenl. Ev., ? 691. See

post note D; Harrison v. Rowan, 3 Wash.

C. C. 580 ; Stevens v. Van Cleve, 4 Wash.

C. C. 262; Eambler v. Tryon, 7 Serg. &
E. 90 ; Eoberts v. Trawick, 13 Ala. 68

;

Sloan V. Maxwell, 2 Gr. Ch. (N. J.) 563;

Potts V. House, 6 Ga. 324 ; Logan v. Mc-

Ginuis, 12 Penna. St. 27. In Eoberts v.

Trawick, vii supra, it is held that, upon a

question of sanity, opinions of capacity

can only be given by those who are pecu-

liarly qualified, from a long and intimate

acquaintance, to detect any mental aliena-

tion.

Note C. "He that is overcome by

drink, during the time of his drunken-

O

ness, is compared to a mad man, and

therefore if he make his testament at that

time it is void in law, which is to be

understood when he is so excessively

drunk that he is utterly deprived of the

use of reason and understanding ; other-

wise albeit his understanding is obscured

and his memory troubled, yet he may
make his testament, being in that case."

Swinb., pt. 2, § 6. See Gore «. Gibson,

13 M. & W. 623; Shep. Touch. 403. In-

toxication is temporary insanity, ceasing

with the cause. Wheeler v. Alderson, 3

Hagg. 574. For an able exposition of

the symptoms and immediate effects of a

free indulgence in intoxicating drinks,

see Eay Med. Jur. Insan. (5th ed.), §§ 543,

544. In cases of delirium arising from

the use of intoxicating liquors, the parox-

ysms are generally of limited duration,

and the fact that a person is addicted to

habits of intoxication even to such a de-

gree as to suffer from mania a polu cannot

be held to invalidate his will, unless it

be clearly shown that the will was made
during a period when reason was actually

dethroned from this cause. Nor will any

presumption of incapacity be held from

proof of the fact that the testator had at

some time previous to the execution of

the will been absolutely incapacitated for

a testamentary act, or even for the mak-

ing of a contract, or the performance of

business. The rule here is entirely dif-

ferent from that in cases of mania or

insanity, the rule being such that the

onus is not placed upon the proponent of

the will by the establishment of the pre-

vious existence of delirium, while in

other cases of testamentary incapacity,

the proof that the testator had been in-

competent throws the burden of proof on

the proponent to sliow that at the time of

the factum of the will the testator was

competent. The reason for this change

in the rule is both evident and satisfac-

tory. The duration of delirium from this

cause is temporary, and will cease with

the cause, if it is not prolonged or aggra-

vated by a repetition of the exciting act.
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and in ordinary cases when the exciting

cause is removed and the force thereof is

spent the person so affected is competent

for all the ordinary duties of life. The
prevailing rule both at law and in equity

is, that the acts of such a party will not

be held to be invalid unless it be proved

that he wasso deprived of his faculties as

to be incapable of understandingly per-

forming the act, or of giving a free con-

sent, or was so far overcome by intoxica-

tion as to be practically under the control

of other persons. See Flood on Wills

391, et seq.; Walkem on Wills 113, et seq.

In the case of Wheeler v. Alderson, vhi

supra, it was held that when no fixed and

settled delusion is shown, and that the

extravagant acts of the testatrix are ac-

counted for by excitement arising from

the excessive use of liquor, wliile at times

the mind was sound, it must be proved,

in order to avoid a will, that the deceased

was so excited by liquor, or so conducted

herself during the particular act as to be

at that moment legally disqualified from

giving effect to such act. In another case

it appeared that the testator was an

habitual drunkard who, when under the

excitement of liquor, acted in all respects

like a mad man, yet he was not otherwise

deranged, or under any other circumstan-

ces insane. The will was sustained, as it

was shown that at the time of the factum

of the will the testator was not under the

influence of liquor. Ayrey v. Hill , 2 Add.

206. In this case, speaking of the differ-

ence between such a state and one of

actual insanity. Sir John MchoU said:

"Insanity will often be, though latent, so

that a person may in effect be completely

mad or insane, however on some subjects

and in some parts of his conduct appar-

ently rational. But the effects of drunk-

enness or ebriety only subsist whilst the

cause, the excitement visibly lasts ; there

can scarcely be such a thing as latent

ebriety ; so that the case of a person in a

state of iTicapacity from mere drunkenness

or ebriety, and yet capable to all outward

appearance, can hardly be supposed."

See also Billinghurst v. Vickers, 1 Phillim.

187. In a leading American case on this

subject it is held that testamentary ca-

pacity may be temporarily destroyed by

drunkenness, and that if drunkenness be

long-continued it may permanently de-

stroy capacity by producing imbecility or

insanity. Duffield v. Morris' Ex'r, 2

Harr. (Del.) 375. In delivering the

opinion of the court in this case Harring-

ton, J., said: "The probable cause of

insanity often affords valuable aid in

determining its character. Drunkeimess

itself is a species of insanity, and might

invalidate a will made during the drunk-

en fit; but long-continued habits of in-

temperance may gradually impair the

mind and destroy the memory and other

faculties so as to produce insanity of

another kind. This is an important sub-

ject of inquiry in the present case. If

Doctor Morris was insane to such an

extent that he could not make a valid

will, habitual intemperance was at least

one of the causes of such insanity. The
form of insanity usually produced by in-

temperance is mania a potu or ddirivm

tremens, which is a raging and decided

insanity that cannot be mistaken, tempo-

rary in its duration, and when off is fol-

lowed not only by a lucid interval, but

by permanent restoration to reason. Yet

it is not improbable that drunkenness

long-continued or much indulged in may
produce on some minds and with some

temperaments permanent derangement,

fixed insanity. It has not been con-

tended that Doctor Morris was fhe subject

of mania a potu ; but the attempt has

been to show that from intemperance and

other causes a permanent state of derang-

ed intellect, a morbid delusion, came

upon him which residted in the taking

his own life. This was the great questien

for the jury to try, whether Doctor Mor-
ris was the subject of such insane delu-

sions, fancying things which did not

exist and could not exist, and which no

reasonable mind could believe to exist;

did this delusion continue up to the time
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•of making his will without intermission

at that time and to such an extent as to

exclude thought, judgment and reflection

;

to deprive him of the power of rational

conversation on the matter he was about

and of that kind of knowledge that would

«nable him to apprehend in his own
mind that he was making a will, and the

objects and purposes of such an act ? If

ihe had this knowledge, memory and

judgment, it is what the law means by a

sound disposing mind and memory, which

is sufficient to make the will valid what-

ever may have been the state of the testa-

tor's mind before or after." See also

•Gardner v. Gardner, 22 Wend. 526
;

Barrett v. Buxton, 2 Aiken 167 ; Peek v.

€ary, 27 N. Y. 9 ; Nussear v. Arnold, 13

Serg. & B. 323 ; Julke v. Adam, 1 Eedf.

454 ; McSorley v. McSorley, 2 Bradf. 188

;

Pierce v. Pierce (S. C. Mich., 1878), Am.
Law Beg. (N. S.), Vol. 17, 744; Turner

J). Cheeseman, 2 McCart. 243 ; Pancoast v.

Graham, Id. 294. In the case of Coch-

ran's Will, 1 Man. 263, it is held, con-

trary to the general rule as to the burden

of proof in this class of cases, that, where

the testator was for some time prior to

the execution of the will and until death

in general in a state of derangement, pro-

duced by intemperance, but enjoying

some intervals in which he was of dispos-

ing mind, it ought to appear, in order to

«8tablish the will, by undoubted proof,

that the will was made in one of those

,
intervals. Habitual drunkenness will

not per se constitute incapacity to make a

valid will. Thompson v. Kyner, 65

Penna. St. 368 ; Pierce v. Pierce (S. C.

Mich., 1878), Am. Law Beg. (N. S.), Vol.

17, 744; Whitenack u. ^ryker, 1 Gr.

Ch. (N. J.) 8. The same principle ap-

plies in the matter of deeds or contracts

obtained from a person while intoxicated

or demented from the use of ardent spir-

its, though it is probable that a greater

degree of capacity would be required to

be proved in those cases than in that of a

will. As illustrative of this principle as

applied to contracts, &c., see Butler v.

Mulvihill, 1 Bligh 137 ; M'Diarmid v.

M'Diarmid, 3 Bligh (N. S.) 374 ; Free-

man V. Staats, 4 Halst. Ch. 814 ; Warnock
V. Campbell, 10 C. E. Gr. (N. J.) 485

;

Donelson v. Posey, 13 Ala. 752 ; Eaton v.

Perry, 29 Mo. 96 ; Belcher v. Belcher, 10

Yerg. 121 ; Ritter's Appeal, 59 Penna.

St. 9 ; Johnson v. Eockwell, 12 Ind. 76.

Note D. " So strong is this impediment

of insanity of mind that if the testator make

his testament after his furor has overtaken

him, and while as yet it possesses his

mind, although the furor after departing

or ceasing the testator recover his former

understanding yet does not the testament

made during his former fit recover any

force or strength thereby." Swinb., pt. 2,

S 3, pi. 2 ; Godolph., pt. 1, ch. 8, ? 2 ; Shep.

Touch. 403. Madness, lunacy or insanity

is by no means uniform in its manifesta-

tions. In some cases it is markedly evi-

dent, so as that it cannot be mistaken ; in

others it is subtle and cunning to a mar-

velous degree ; cases are not at all uncom-

mon where the insane person is perfectly

successful in concealing the fact of his dis-

ease from his intimate associates, and even

from his medical advisers. The malady

is also various in its pathological quali-

ties, and is properly to be treated of under

certain subdivisions, according to their

constituent elements. The medical writers

are far from accord in their definitions or

subdivisions of insanity. Dr. Bay says

:

" Madness is not indicated so much by

any particular extravagance of thought or

feeling as by a well marked change of

character or departure from the ordinary

habits .of thinkmg, feeling and acting

without any adequate external cause. To
lay down, therefore, any particular defini-

tion of mania founded on symptoms, and

to consider every person mad who may
happen to come within the range of its

application might induce the ridiculous

consequence of making a large portion of

mankind of unsound mind. * * * *

When the sanity of an individual is in

question instead of comparing him with a

fancied standard of mental soundness, as
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is too commonly the custom, his natural

character should be diligently investi-

gated in order to determine whether the

apparent indication of madness is not

merely the result of the ordinary and

healthy constitution of the faculties. In

a word he is to be compared with himself,

not with others," Med. Jur. Insan. (5th

ed.), i 133. Taylor says: "The main

character of insanity in a legal view is

said to be the existence of delusion; i. e.,

that a person should believe something to

exist which does not exist, and that he

should act upon this belief." Taylor Med.

Jur. 629. Dr. Guislain says :
" Insanity

is a morbid derangement of the mental

faculties unattended by fever, and chronic

in its character which deprives man of the

power of thinking and acting freely as re-

gards his happiness, preservation and re-

sponsibility." L^ns sur les Phren., T.

1, 45. Professor Oilman's definition is,

" Insanity is a disease of the brain by

which the freedom of the will is im-

paired." The Relations of the Medical

to the Legal Profession 20. Dr. Ham-
mond defines insanity to be "A general or

partial derangement of one or more fac-

ulties of the mind, which whilst not abol-

ishing consciousness prevents freedom of

mind or of action." Insanity in -its

Medico-Legal Relations 9. Without con-

suming time and space with the various

classifications which have been made of

insanity, we present that of Esquirol, be-

lieving it to be as correct as any that has

been given. His classification is :
" 1.

Melancholia.—Perversion ofthe under-

standing in regard to one object or a small

number of objects with the predominance

of sadness or depression of mind. 2. Mo-
NOMAiriA.—Perversion of understanding

limited to a single object or small number

of objects with predominance of mental

excitement. 3. Mania.—A condition in

which the perversion of the understand-

ing embraces all kinds of objects and is

accompanied with mental excitement. 4.

Dementia.—A condition in which those

affected are incapable of reasoning, from

the fact that the organs of thought have
lost their energy and the force necessary

for performing their functions. 5. Imbe-

cility OB Idiocy.—A condition inwhich

the organs have never been sufiiciently

well conformed to permit those affected to

reason correctly." Insanity in its Medico-

Legal Relations 10. The difficulty of es-

tablishing a criterion of insanity is that the

cases of alleged insanity depend largely

if not wholly upon the particular circum-

stances of each case. Did insanity always^

assume the same foi-m, and were the de-

gree of violence of the disease the same,

this difficulty would disappear, and we

might then settle upon an answer to the-

oft-repeated inquiry where eccentricity

ceases and the disease develops into de-

rangement. The case of Dew v. Clark, S
Add. 79, is a justly celebrated case on

this subject. In that case, speaking to-

this point, Sir John NiehoU said :
" What

is the true criterion of madness or insan-

ity ? Where is it that mere eccentricity

or extravagance ends and that this begins ?

It may safely be assumed that madness

subsists in every variety of shape and

degree. It subsists in the maniac chained

to his floor—it subsists in the patient af-

flicted with mental aberration on certain

subjects, or on a certain subject only ; and

in respect of such never betraying itself

in violence or outrage. The affliction is the

same in both cases, in species ; the differ-

ence is only in degree. The intermediate

degrees between the highest and lowest

grade of insanity are almost infinite. Pa-

tients afflicted with this terrible infirmity,

in some minor degree, often conduct

themselves rationally in all but certain re-

spects ; and tliis not in show or semblance

only, but in truth and substance. In-

stances have occurred of patients in Bed-

lam employed as keepers, in some sort, of

their fellow-madmen ; they themselves

being at the same time essentially insane.

Few madmen are so mad as to be incapa-

ble of some degree of seK-control ; and

the cunning which madmen are often

found to exercise if bent upon carrying
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some favorite point is a circumstance of

the malady too well known to require

any specific illustration. Instances,

again, of the extraordinary power of at

times concealing their infirmity, com-

monly inherent in madmen are familiar

to most people. Still, however with all

this among the vulgar some are for reck-

oning madmen those only who are frantic

•or violent, to some extent. Others again

in the opposite extreme, are too apt to

confound mere folly with frenzy—and to

describe as odd or eccentric or in some

such phrase patients who in better judg-

ments are actually and essentially insane.

What then is the true criterion of insan-

ity ? The true criterion—the true test

—

of the absence or presence of insanity, I

take to be, the absence or presence of

what, used in a certain sense of it, is com-

prisable in a single term, namely

—

delu-

skmt Whenever the patient once con-

ceives something extravagant to exist

which has still no existence whatever but

in his own heated imagination ; and

whenever at the same time, having once

so conceived, he is incapable of being, or

at least, of being •permanently reasoned

out of their conceptibn ; such a patient is

said to be under a delusion in a peculiar,

half-technical sense of the term ; and the

absence or presence of delusion so under-

stood, forms in my judgment the true and

jonly test, or criterion of absent or present

insanity. In short I look upon delusion,

in this sense of it, and insanity to be

almost if not altogether convertible terms

;

80 that a patient under a delusion, so un-

.

derstood, on any subject or subjects in

any degree is for that reason essentially

maa <ir insane on such subject or subjects

in that degree. On the contrary, in the

absence of any such delusion, with what-

ever extravagances a supposed lunatic

may be justly chargeable and how like so

«ver to a real madman he may either

speak or act, on some or on all subjects

;

still in the absence, I repeat, of anything

in the nature of delusion so understood as

above, the supposed lunatic is, in my judg-

ment, not properly or essentially insane."

So too it has been held in theUnited States.

" The only legal test of insanity is delu-

sion. Insane delusion consists in a belief

of facts which no rational person would

believe. A person may be partially in-

sane ; that is, he may have an insane be-

lief or delusion as to one or more subjects

and not as to others." Forman's Will, 54

Barb. 274, 289. See also Seamen's Friends

Soc. V. Hopper, 33 N. Y. 619 ; Stanton v.

Wetherwax, 16 Barb. 259 ; Duffield v. Mor-
ris, 2 Harr. (Del.) 375; 2 Greenl. Ev., ?

371, a ; 1 Best Ev., U 147, 150. Harrington,

J., in Duffield v. Morris, ubi supra, said,

quoting from Shelford, " An unsound mind
is marked by delusion ; it mingles ideas of

imagination with those of sensafion, and

mistakes one for the other. It is often ac-

companied by an apparent insensibility

to or perversion of those feelings which

belong to our nature. Insane delusion

consists in the belief of facts which no

rational person would have believed. It

may sometimes exist on one or two par-

ticular subjects, though generally it is ac-

companied by eccentricity, irritability,

violence, suspicion, exaggeration, incon-

sistency, and other marks and symptoms

wliich may lead to confirm the existence

of delusion and to establish its insane

character." So too it is said by Cock-

burn, 0. J., in the quite recent case of

Banks v. Goodfellow, 5 L. E., Q. B. 549,

570, " It is said, indeed, by those who in-

sist that any degree of unsoundness should

suffice to take away testamentary capacity,

that where insane delusion has shown it-

self, it is always possible, and indeed may
be assumed to be probable, that a greater

degree of mental unsoundness exists than

has actually become manifest. But this

view, which is by no means universally

admitted, is unsupported by -proof, and

must be looked upon as matter of spec-

ulative opinion. It seems unreasonable

to deny testamentary capacity on the spec-

ulative possibility of unsoundness which

has failed to display itself, and which, if

existing in a latent and undiscovered
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form, would be little likely to have any

influence on the disposition of the will.

No doubt, where the fact that the testator

has been subject to any insane delusion is

established, a will should be regarded

with great distrust, and every presump-

tion should in the first instance be made
against it. Where insane delusion has

once been shown to have existed, it may
be difficult to say whether the mental dis-

order may not possibly have extended be-

yond the particular form or instance in

which it has manifested itself. It may
be equally difficult to say how far the de-

lusion may not have influenced the testa-

tor in the particular disposal of his prop-

erty. And the presumption against a

wUl made under such circumstances be-

comes additionally strong where the will

is, to use the term of the civilians, an in-

officious one, that is to say, one in which

natural aflection and the claims of near

relationship have been disregarded. But

where in the result a jury are satisfied

that the delusion has not aflected the gen-

eral faculties of the mind, and can have

had no eflfect upon the will, we see no suf-

ficient reason why the testator should be

held to have lost his right to make a will,

or why a will made under such circum-

stances should not be upheld. Such an

inquiry may involve, it is true, considerar

ble difficulty, and require much nicety of

discrimination, but we see no reason to

think that it is beyond the power of judi-

cial investigation and decision, or may
not be disposed of by a jury directed and

guided by a judge. In the case before us

two delusions disturbed the mind of the

testator, the one that he was pursued by

spirits, the otlier that a man long since

dead came personally to molest him.

Neither of these delusions—^the dead man
not having been in any way connected

with him—had, or could have had any

influence upon him in disposing of his

property. The will, though in one sense

au idle one, inasmuch as the object of his

bounty was his heir-at law, and therefore

would have taken the property without

its being devised to her, was yet rational

in this, that it was made in favor of a.

niece, who lived with him, and who was-

the object of his affection and regard..

And we must take it on the finding of the-

jury that irrespectively of the ques-

tion of these dormant delusions, the-

testator was in possession of his fac-

ulties when the will was executed..

Under these circumstances we see no-

ground for holding the will to be invalid..

If, indeed, it had been possible to con-

nect the dispositions of the will with the-

delusions of the testator, the form in

which the case was left to the jury might-

have been open to exception. It may be,

as was contended on the part of the-

plaintiff, that in a case of unsoundness,,

founded on delusion, but which delusion

was not manifested at the time of making:

the will, it is a question for the jury

whether the delusion was not latent ia

the mind of the testator. But, then, for

the reasons we have given in the coiu^e-

of this judgment, we are of opinion that

a jury should be told, in such a case, that

the existence of a delusion, compatible-

with the retention of the general powers

and faculties of the mind, will not be-

sufficient to OTerthrow the will, unless it

were such as was calculated to influence-

the testator in making it." What, then,

is a delusion? Many and various have^

been the answers given to this inquiry..

Sir John Nicholl, in Dew v. Clark, 3 Add.
79, says: "A delusion is a belief of facts

which no rational person would have
believed." Lord Brougham defines it to

be " a belief in things as realities which
exist only in the imagination of the pa-

tient." Waring v. Waring, 6 Thornton's

Notes 388. Both pf these definitions are^

open to objection. The first because it

reasons in a cii-cle, the second because-

many things may be entertained in the
imagination which are not delusions, and
which the person himself is capahle of
distinguishing from delusions. It seems-

to us that the definition given by Dr-
Ray is more exact than either of thos»
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above given. He says :
" Delusion is a

belief in something impossible in the

nature of things or the circumstances of

the case." Kay's Med. Jur. (5th ed.), §

169. " There is a good deal which might

be said in favor of making delusion the

test of insanity, and it has been adopted

by some writers as at least an alternative

test. One of our modern and most able

philosophical writers has made belief the

very fundamental conception. He holds

that knowing is not before it, and that

knowledge without believing it to be

knowledge would not be knowledge.

With a very little ingenuity it might be

shown that as insanity can only be mani-

fested through mind, and as any change

in the mental status must produce a

change in the mental beliefs which ac-

company and are part of these conditions,

that consequently all insanity was mani-

fested in morbid beliefs, and that conse-

quently delusion was a good test of

insanity." Browne's Med. Jur. Insan.,

I 8. An error in fact, or a prejudice or

suspicion, will not amount to an insane

delusion. Clapp v. FuUerton, 34 N. Y.

190 ; Seamen's Friend Soc. v. Hopper, 33

N. Y. 619 ; Stackhouse v. Horton, 2 Mc-

Cart. 202 ; Trumbull v. Gibbons, 2 Zab.

117 ; Hall v. Hall, 38 Ala. 131 ; Board-

mane.Woodman, 47 N. H. 120, 138 ; Taylor

V. KeUy, 31 Ala. 59. And where an aged

testator was led, by a declaration of his

wife, made in the delirium of disease, to

believe that one of his daughters was

illegitimate, this suspicion on his part

was held not to amount to an insane de-

lusion, so as to invalidate the will. Clapp

V. Full^rton, vbi supra. And it is said

by Green, C, in Stackhouse v. Horton,

vii supra: "For if there were actual

ground for suspicion of an injury, though

in fact not well founded and disbelieved

by others, the misapprehension of the

fact will not be considered mental delu-

sion, and a will made by a party affected

by such suspicion may be valid." But

to the contrary see Bitner v. Bitner, 65

Penna. St. 347. See also Stanton v.

Wetherwax, 16 Barb. 259 ; Jenckes v.

Smithfield, 2 E. I. 255 ; Florey v. Florey,

24 Ala. 241 ; Townshend v. Townshend,

7 Gill 10; Kelly v. Miller, 39 Miss. 17.

No expression is more common in con-

nection with wills than "a sound and

disposing mind." What, then, is " a sound

and disposing mind ?" It means a mind of

natural capacity, and if it be greatly im-

paired by old age it is no longer " sound

and disposing ;" so, too, if it be broken

down and enfeebled by sickness, or if it

be overcome by morbid influences or

unbalanced by delusions. Smith u. Teb-

bitt, 36 L. J., Prob. 97, 16 L. T. (N. S.) 841,

1 L. R., Prob. 398 ; Den v. Vancleve, 2

South. 589 ; Harrison v. Eowan, 3 Wash.

C. C. 580 ; Stevens v. Vancleve, 4 Wash.

C. C. 262. It was said by Appleton, C.

J. :
" Men may be sane who are neither

sagacious nor successful, and who transact

their business in an improper and im-

provident manner." Hovey v. Chase,

52 Me. 304, 315. The same inquiry may
be pertinent as to the memory, and we
may ask, who, then, is a person of " non-

sane memory ?" Littleton defines him to

be " qui non est compos mentis." Litt., ? 405.

And Coke, corroborating this, in his Com-
mentaries, adds, " Many times, as here it

appeareth, the Latin word explaineth the

true sense, and (Littleton) calleth him not

amens, demens, fwriosns, lunatieus, fatuus,

stidtus, or the like, for nbn compos mentis

is most sure and legal." He proceeds to

say, "Non compos mentis is of four sorts.

1. An idiot, which from his nativity, by a

perpetual infirmity, is non compos mentis,

2. He that by sickness, grief, or other ac-

cident, wholly loses his memory and un-

derstanding. 3. A lunatic that hath

sometimes his understanding and some-

times not, ' aliquando gaudel lueidis inter-

vallis ' and therefore he is called ' non com-

pos mentis ' so long as he hath not under-

standing. 4. Lastly, he that by his own

vicious act for a time depriveth himself of

his memory and understanding, as he

that is drunken." Co. Litt. 246, b. The

words "mind and memory," as generally
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used in the statutes of the American

states, and as used at common law, are and

were convertible, terms. It is said by

Sutherland, J., "The use of the words

mind and memory as convertible terms is

not so unphiloSophical as it might at first

seem to be, for without memory there

could be no mind, properly speaking.

Without any memory, a person would be

the mere recipient of a succession of pres-

ent sensations, like the lowest type of an-

imal life." Forman's Will, 54 Barb. 274,

286. " Moral insanity is a disorder of the

feelings and propensities. Legal insanity

is a disorder of the intellect. Dr. Prieh-

ard describes moral insanity as ' consist-

ing in a morbid perversion of the feelings,

affections and active powers, without any

illusion or erroneous conviction impressed

upon the understanding.' Moral insanity

may, or may not, impair the intellect or

intellectual faculties. Moral insanity not

proceeding from, or accompanied with,

insane illusion, the legal test of insanity,

is insufficient to set aside a will." Suther-

land, J., in Forman's Will, 54 Barb. 274,

291 ; FuUeck v. Allinson, 3 Hagg. 527

;

Boyd V. Eby, 8 Watts, 66, 72. Perversion of

moral feeling does not constitute unsound-

ness of mind so as to render an act per-

formed per ae invalid. Frere v. Peacocke,

1 Eoberts 442. Nor is moral debasement

necessarily insanity. Mayo v. Jones, 78

N. C. 402. So too it is held that a will

cannot be set aside on account of any

moral obliquity or prejudice exhibited by

the testator in the devises of the will, nor

because the testator makes an unjust and

unnatural disposition of his property.

Den d. Trumbull v. Gibbons, 2 Zab. 117.

Strong, violent and unjust prejudices, if

not founded on delusion, do not show

mental incapacity. Ibid. See also Car-

penter V. Calvert, 83 111. 62 ; Higgins v.

Carlton, 28 Md. 115. Nor can a will of

one of sound mind be defeated by prov-

ing that at some former time his inten-

tions were different, but where the testator

was absent from home and made a will

leaving all his property to a stranger, and

evidence was given which showed that he

was probably insane when he made the

will, it is competent to show that testator

lived amicably with his sisters, and some
months before his death said that what

property he had would be left to them.

See also Nori-is i>. Sheppard, 20 Penna.

St. 475. See also Kutherford a. Morris,

77 111. 397. Sanity must be presumed till

the contrary is shown. Groom v. Thomas,

2 Hagg. 433 ; Den d. Trumbull v. Gibbons,

2 Zab. 117; Jackson v. King, 4 Cowen 207

;

Banker v. Banker, 63 N. Y. 409 ; Baxter

0. Abbott, 7 Gray 71 ; Kush v. Megee, 36

Ind. 69. But it seems not to be well

agreed what this presumption is, whether

a presumption of law, or fact, or mixed of

law and fact ; the point has been a vexed

one, and extensively debated by the

courts. It may not, therefore, be amiss to

review at some length what has been said

both in England and the United States

as to this point. In England the princi-

ples adopted seem to be that it is not to

be treated as a legal presumption, but not

more than a mixed presumption of law

and fact, or even, it may be, merely a pre-

sumption of fact, i. e., the jury may infer

sanityfrom the absence ofevidence to prove

that the testator was not of that sound

mind and memory which is general to the

bulk of mankind. If the will be pro-

duced to a jury and its execution be

proved and no other evidence is offered,

it would be correct for the jury to find for

the will. And even though the contest-

ant produce some evidence of incompe-

tency the jury may find for the will if

they do not consider the testimony suffi-

cient to shake the ordinary presumption

of sanity. Still the onus probandi is al-

ways on the party supporting the will,

and he must prove to the satisfaction of

the jury that it is the will of a competent

testator ; and if after the whole matter has

been submitted, the evidence is not such

as to satisfy them that the will was made
by a sane testator, their verdict should not

establish it as such. Sutton v. Sadler, 3

C. B. (N. S.) 87 ; Wms. Ex'rs (6th Am.
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ed.) 23, et seq.; Flood on Wills 3S5, et

«eq. While there is diversity in the de-

cisions of the courts of the various states,

and even in some of the decisions of the

courts of the same state, it is by
far the prevalent opinion in the courts

of the various American states that

the presumption of sanity is a pre-

sumption of law. It is cei-tainly the

custom, when a. will is offered for pro-

bate, to ask of the subscribing witnesses

their opinion as to the sanity of the tes-

tator at the time of the factum of the will.

But it cannot be that this is because the

law does not presume sanity. There is

difference of opinion as to the r.eason for

this course. It is suggested by an emi-

nent American writer, that the reason of

this course is in order to afford the con-

testant an opportunity to draw from the

subscribing witnesses all the facts and

circumstances attending the execution of

the instrument, without making those

witnesses his witnesses, and thus losing

such advantage as he might gain by a

cross-examination. Without attempting

an exhaustive investigation of the rulings

on this point, we will quote from some of

the American cases touching this ques-

tion. In Jackson v. Van Dusen, 5 Johns.

144, Van Ness, J., says :
" In all eases

where the act of a party is sought to be

avoided on the ground of his mental im-

becility the proof of the fact lies upon

him who alleges it and, until the contrary

appears, sanity is to be presumed. This

rule of law is recognized by all the ele-

mentary writers on the subject; and in

all the adjudged cases which I have met

with both in law and equity the court in

their reasoning and opinions seem to take

it for granted. Swinb., 3, 45 ; Bac.

Abr., let. F, tit. " Idiots ;" 1 Peake's Ev.

373; Lovelass on Wills, 15, 142; 6

Cruise's Dig. 14 ; 3 Atkyns 361, Tucker

VI. Phipps ; 3 Br. Ch. Kep. 443, Attomey-

Oeneral b. Parnther; 13 Ves., Jr., 87,

White V. Wilson. This rule undoubtedly

has its qualifications; one of which is that

after a general derangement has been

shown it is incumbent on the other side

to show that the party who did the act

was sane at the very time when it was

performed. The defendant does not com-

plain that the law was not so stated ; nor

is there any just ground for such com-

plaint because in fact it was so laid down
to the jury. But independently of author-

ity the law ought to be so. Almost all

mankind are possessed of at least a suffi-

cient portion of reason to be able to man-

age the ordinary concerns of Ufe. To
say therefore that sanity is not to be pre-

sumed until the contrary is proved is to

say that insanity or fatuity is the natural

state of the human mind." In Sloan v.

Maxwell, 2 Gr. Ch. (N. J.) 580, Ewing,

C. J., said :
" It is a fixed principle that

whenever the formal execution of a will

is duly proved he who wishes to impeach

it on the ground of incompetency must

support by proof the allegation he makes

and thereby overcome the presumption

which the law raises of the sanity of the

testator!" In Turner v. Cheesemau, 2

McCart. 243, Potts, P. J., said: "The
general rules and principles adopted by

the Ordinary in the case of Whitenack v.

Stryker & Voorhees, 1 Green's Ch. E. 11,

are of controlling authority in this court

as far as they are applicable to this case.

They were adopted after solemn argu-

ment aud have not since been questioned

as far as I am advised, in this state. In

that case the Ordinary said: '1. The first

principle is that the presumption of the

law is in favor of capacity and he who

insists on the contrary has the burden of

proof except where insanity has been

shown to exist at a time previous to the

execution of the will; in that case the

onus is shifted and the party offering the

will is bound to show that it was executed

at a lucid interval.' " So, too, in Browne

V. MoUiston, 3 Whart. 129, Huston, J.,

said :
" That the decedent must be pre-

sumed to be competent to make a will

until the contrary is proved." In Chan-

dler V. Ferris, 1 Harr. ( Del.) 454, Clayton,

C. J., said: "After the formal proof of
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the paper the executor might fold his

arms until the caveators produced some-

thing to overthrow his case which is prima

facie established by the production of the

will and the inference of law in favor of

sanity." To the same effect is Pettes v.

Bingham, 10 N. H. 515. In this case,

Parker, C. J., said :
" It is probably

usual in the probate courts upon proof

of > will to inquire of the subscribing

witnesses whether the testator was of a

sound and disposing mind ; but it seems

to be well settled that every man is pre-

sumed to be sane until there is some evi-

dence shown to rebut that presumption.

3 Stark. Ev. 1702; 6 Cruise Dig. 15;

13 Ves. 89, White v.. Wilson ; 3 Brown's

Ch. 443, Attorney-General n. Parnther.

But if insanity be proved and u, lucid

interval is alleged to have existed at the

time of the execution of the will, then it

is said the burden of proof attaches to

the party alleging such lucid interval. 3

Brown 443. The burden of proof was

on the applicants to show that the testa-

tor was not sane and the verdict finds

substantially that nothing appeared in

support of the plea.'' In a late case in

the same state. Bell, C. J., said :
" That

every man is presumed to be sane is

abundantly proved by the authorities.

We think that although the subscribing

witnesses if they can be produced must

be examined in relation to the soundness

of the testator's mind yet the pai-ty pro-

pounding a will for probate is under no

general duty to offer any evidence of the

testator's sanity, but may safely rely upon

the presumption of the law that all men
are sane until some evidence to the con-

trary is offered. It is therefore proper to

say that the burden of proving the sanity

of the testator and all other requirements

of the law towards a valid will, is upon the

party who asserts its validity. This burden

remains upon him till the close of the trial

though he need introduce no proof upon

this point until something appears to the

contrary." Perkins v. Perkins, 39 N. H.

163. In Brooks v. Barrett, 7 Pick. 94,

98, Parker, C. J., said :
" The presump-

tion of law is that all men are of sound

mind and those who would defeat this

presumption by a suggestion of insanity

must prove the exception to the general

rule." "The presumption of law is in

favor of sanityl" Duffield v. Morris'

Ex'r, 2 Harr. (Del.) 375. In Banker v.

Banker, 63 N. Y. 409, 414, Chui-eh, C. J.,

said :
" The presumption of sanity always

exists—that being the normal condition

of man.'' In Hawkins v. Grimes, 13 B.

Mon. 257, 270, Marshall, J., said: "If

upon the whole evidence pro and con, it

be doubtful whether the party be sane or

not, then the presumption in favor of

sanity may operate to decide the question

otherwise in equi-poise. * * * If upon

the whole case, they (the jury) should

doubt upon the question of sanity, the

instruction seems to indicate that the ver-

dict should, on that ground, be against

the will, because sanity was not proved

by the party who was bound to prove it.

Whereas in such a case as in a, trial for

homicide the presumption of law should

resolve the doubt." "That the testator

was of
I

sound and disposing mind is

presumed." Dean v. Dean, 27 Vt. 746.

To the same effect is a recent case in North

Carolina. In pronouncing the opinion of

the court, Reade, J., said :
" On the trial

of an issue demsavit vel nam, is the burden

of proving the sanity of the testator on

the propounder ; or is the burden of prov-

ing his sanity on the caveator ? is the first

question. * * * We all know that

sanity is the natural and usual condition

of the mind, and therefore every man is

presumed to he sane. Wood v. Sawyer,

Phill. 251. Admitting that to be the gen-

eral rule, it is insisted that an exception

prevails in the probate of wills. Let us

see if that is so in this state. * * *

We would not be excused for citing au-

thority or using argument to show that

when a deed is to be proved, all that is

necessary is to prove its formal execution.

And if incapacity, fraud or other fault is

alleged, it must be proved by him who
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alleges it. Tliere is, however, a difference

in the Jormal probate of a deed for regis-

tration, and the fomud probate of a will.

A deed is proved by witnesses or acknowl-

edged by the grantor for registration, for

preservation and for notice, as a substitute

for livery of seisin. But the formal proof

of a will amounts to more than that. The
judge of probate is authorized to take

probate of a will in common form without

notifying the persons interested ; and to

qualify an executor and grant letters tes-

tamentary and to settle and distribute the

estate among creditors and devisees and

legatees. He is supposed to act for all

parties, and the proceeding is in rem. He
is expected to make such general inquiries

as wUl protect the interests of all persons

interested, and as such persons would

make, if they were present, and as will

satisfy his own mind and conscience. And
as a guide for him a formula of the oath

of a subscribing witness is contained in

the chapter on oaths, just as the form of

an executor's oath is given. But the oath

is not essential to the validity of the will,

nor to its probate, either in common form

or in solemn form. And the will may be

proved although the witnesses be absent

or dead, or where they swear directly the

reverse of the prescribed oath. And at

any rate the prescribed oath is intended

exclusively for probates in common form,

and is never used on the trial of an issue

devisavit vel nan. When the probate judge

takes probate of a will in common form,

when there are no parties present to look

after their interests, and he has the inter-

ests of all in his hands, it is just and pro-

per that he should satisfy himself, not

only of the formal execution of the will

but of the capacity of the testator, because

the law attaches great solemnity to his ac-

tion, and makes his record of probate con-

clusive as to all the world, until it shall

be vacated by a competent tribunal. Bat.

Kev., cli. 119, f 15. But when the parties

interested come forward and make an

issue, and go before a jury to try the val-

idity of the will, it takes precisely the

same form and is governed by the same
rules as the trial of the validity of a deed
or any other instrument. And its formal

execution being proved by the propounder
as required by the statute, swp-a, whatever
is alleged by the caveator in derogation,,

he must prove. Most of the confusion

and conflict of decisions upon the ques-

tion has grown out of the fact that the-

distinction between probate in common
form and the trial of an issue devisavit vet

non before a jury has not been observed."^

Mayo V. Jones, 78 N. C. 402, 403. In
Turner v. Cook, 36 Ind. 129, 137, it was

said, by Downey, C. J. :
" This ruling

doubtless proceeds on the ground that

sanity is presumed, and that, therefore,

insanity must be shown by the party al-

leging it. There are many cases which,

make a distinction between wills and
other instruments, such as deeds, etc.,

with reference to this rule, holding that,

as many wills are made by persons in

sickness and in advanced age, the party

propounding the will must show, in the

first instance, that the testator was com-
petent to make the will. Our statute with

reference to the proof of wills before the-

clerk provides that if it shall appear from

the proof taken, that the will was duly

executed, the testator, at the time of exe-

cuting the same, competent to devise his

property, and not under coercion, such

testimony shall be written down, etc. See-

2 G. & H. 557, § 30. It is best, however,

that we adhere to the rule established,

and hold that in this case the burden of

the issue, as to unsoundness of mind, was-

on the plaintifiF." In Higgins v. Carlton,

28 Md. 115, 141, it is said, by Brent, J. ^

" The question as to the onus probandi,.

where the issue is testamentary capacity,

has been a great deal discussed by both.

judges and text-writers, and has furnished

an occasion for the display of much learn-

ing and ingenuity. The numerous deci-

sions upon the subject, in this country,

are by no means uniform, and many of

them are in direct conflict. So that any at-

tempt to reconcile them would be hopeless.
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They all, however, agree upon the general

proposition, that sanity is presumed bylaw.

But, in some of the states, it is held, that

this general presumption does not apply

to last wUls and testaments—they forming

an exception to the rule—and that there-

fore a party propounding a will must not

-only prove execution, but must also offer

positive proof of capacity. A different

rule, however, is recognized in most of the

American courts, and it is sustainedby rea-

son and the weight of authority. Ifthe pre-

sumption of law is in favor of sanity, we

<;an discover no satisfactory reason why it

should not be applied to wills, as well as to

any other instrument ofwriting. The argu-

ment drawn from the fact, that the statute

requires the testator to be ' of sound and

-disposing mind,' if a good one, would

.apply with equal force to the other re-

quirements of the statute. The testator,

in terms as affirmative as those in refer-

ence to capacity, is required to be of a

certain age fixed by the statute. Yet no

<;ourt has ever required a party, pro-

pounding a will, to prove the age of the

testator, until the question was raised

upon proof by the contestants. Why the

one should be permitted to rest undis-

turbed upon the doctrine of presumption,

and not the other, to say the least, does

not seem to be in accordance with sound

reason. In Swinburne 44, pt. 2, § 3, it is

^aid, ' every person is presumed to be of

perfect mind and memory unless the

contrary is proved. If it be asked where-

fore, then, is that usual clause (of perfect

mind and memory) so duly observed in

every testament, if he that doth prefer

the will be not charged with proof

thereof? It may be answered that that

which is notorious is to be alleged, not

proved. And so this being accounted

notorious (because where the contrary

appeareth not, the law presumeth it) it

need not be proved.' This doctrine is

recognized to its full extent, and affirmed

in the cases last above referred to ; and

the rule is distinctly laid down as a logi-

cal conclusion from the presumption in

favor of sanity, that "the burthen of

proof lies upon the person who asserts

unsoundness of mind ; unless a previous

state of insanity has been established, in

which case, the burthen is shifted to him

who claims under the will." Eobinson

V. Hutchinson, 26 Vt. 38 ; Grabill v. Barr,

5 Penna. St. 441 ; Chandler v. Barrett, 21

La. Ann. 58 ; Cotton v. Ulmer, 45 Ala. 378

;

Panaud v. Jones, 1 Cal. 488; Dickie v.

Carter, 42 111. 376 ; Mullins v. Cotrell, 41

Miss. 291 ; Ean v. Snyder, 46 Barb. 230;

Ford V. Ford, 7 Humph. 92; Goble v.

Grant, 2 Gr. Ch. (N. J.) 629; Guthrie v.

Price, 23 Ark. 396 ; Terry v. Buffington,

11 Ga. 337 ; In the matter of Coffman, 12

Iowa 491 ; Copeland v. Copeland, 32

Ala. 512 ; Thompson v. Kyner, 65 Penna.

St. 368. " So although this likewise rests

in some degree on principles of public

policy sanity is always presumed even

when the accused is on his trial on a

capital charge." Best Ev., ? 332. "So
although the law in general presumes

against insanity, yet where the fact of

insanity has been shown its continuance

wUl be presumed ; and the proof of a

subsequent lucid interval lies on the

party who asserts it." Id., § 405. See

also 2 Greenl. Ev., § 689. But this rule

does not apply to insanity which may
have arisen from a violent disease. TTit

V. Whittemore, 4 Mete. 545. On the other

hand it is held that there is no presump-

tion of law in favor of sanity. In Maine
it is said that where a will is to be proved

the law does not presume that the alleged

testator was sane at the time as in the

making of other instruments, but sanity

is to be proved. Gerrish v. Nason, 22

Me. 438 ; CUley v. Cilley, 34 Id. 162. In

Michigan the position of the court ap-

pears to be quite anomalous on this point,

for while it admits that there is a pre-

sumption in favor of sanity, and styles it

a presumption of law, it denies to it the

ordinary force of a presumption of law,

and holds that the presumption must be

established by a preponderance of proof.

In Aikin v. Weckerly, 19 Mich. 482, 502,
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Graves, J., said: "The inquiry out of

which the question arose related to the

sufficiency of the testator's understanding

to make the will ; and the result of that

inquiry may have turned on the decision

of the point presented. It is seen that

the ground really occupied by proponent,

is that the presumption of testamentary

capacity supplies all the evidence on that

subject which the law requires unless

such counter proof is offered as will over-

come this presumption, and that even in

cases where a contestant introduces oppos-

ing evidence on the issue of testamentary

ability, the law casts upon him the bur-

den of showing incapacity by some

amount of proof not less than a prepon-

derance. This view necessarily asstunes

that without further proof than is supplied

by this presumption the finding should

be in favor of competency in all cases

where the probate is unopposed, and in

all contested cases where no evidence

is given by contestant on the point

of testamentary ability or where the

opposing evidence submitted on that sub-

ject will no more than balance the pre-

sumption. This position is believed to

be untenable. This court decided in

Beaubien v. Cicotte, 8 Mich. 9, that the

proponent of a testamentary paper for

probate was required to aver the sound-

ness of mind of the testator at the time of

execution and that the burden of proving

the fact rested upon him, but it was not

found necessary to decide in that case

upon the effect of the common law pre-

sumption of sanity as an item of testa-

mentary capacity ; or its aptitude as evi-

dence under the requirement to prove the

averment. The case of Taff v. Hosmer,

14 Mich. 309. however, not only affirms

that proponent, before resting, is bound

to make a prima faeie case on the aver-

ment of soundness of mind, but is an au-

thority that the necessity of making such

a case on that point involves the produc-

tion of some other evidence of testamen-

tary capacity than is furnished by the le-

gal presumptioil. It is true that this last

proposition is not explicitly laid down in

Taff V. Hosmer, but the opinion of my
brother Cooley noticed the fact, that pro-

ponents in that case, before resting, had
submitted evidence in aid of the pre-

sumption of law, and treated the course

so pursued as agreeable to usage and cor-

rect in principle. In these testamentary

cases, the burden of proving capacity is

not merely cast in the first instance upon
those averring it, but it abides with them
during the trial. Undoubtedly the jury

must consider and weigh the whole evi-

dence bearing upon the point, whether

presumptive or coming from one party or

the other. But as those who propoimd

the will for probate have the burden of

proof, or in other words, are bound to es-

tablish their averments by a balance of

proof in their favor, they will necessarily

fail before the jury, unless on the whole

evidence such balance is found. If it

were otherwise, and the burden of proof

was devolved on contestants, the parties

asserting testamentary capacity would be

entitled to a verdict, if the evidence

should be equally balanced, and hence

the parties really holding the affirmative

would succeed, when in legal contempla-

tion the matter would remain as though

no evidence whatever had appeared. The
question throughout the trial is whether

the testator was of sound mind ? And
the whole evidence applicable to it be-

longs to the jury ; but since proponents

must aver testamentary capacity, and sup-

port such averment by a measure of evi-

dence outweighing that opposed, they

will faU if the whole evidence on the sub-

ject, presumptive and otherwise, support-

ing the averment is found to fall below

this measure of proof." And it is re-

marked by Christiancy, J., in Kempsey v.

McGinnis, 21 Mich. 123 as follows ;
" In

this particular class of cases, and upon the

question of mental soundness or unsound-

ness, after a prima facie case has been es-

tablished by the proponents, the case, for

all purposes connected with the order of

proof upon that question, stands the same
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as if the burden of proof throughout

rested upon the contestants to show men-

tal incapacity." In Williams v. Kobinson,

42 Vt. 658, 664, Pierpoint, C. J., says : "I

have thus far been considering the case

upon the supposition that there is a legal

implication that when a will is executed

in due form the person executing it had

the requisite capacity. If there is such a

presumption, from what does it arise?

Certainly it cannot arise from the fact

that the great majority of mankind have

sufficient capacity. The law will no more

imply capacity from such a cause than it

will imply that all men are white because

a, majority are, or that all men are dis-

honest because so many are. But it may
be said that it is the duty of the persons

called upon to act as witnesses to refuse to

act and participate in the execution of a

will, if they discover evidence of want of

•capacity, and that it is to be presumed

they discharge their duty in this respect,

and having acted as witnesses, the law

will therefore presume the capacity of the

testator. Does the law ever presume that

the witnesses to a will have discharged

their duty in respect to its execution when
proof can be obtained? It is made the

duty of the witnesses to a will, by statute,

to see the testator sign the will, and to

sign it themselves as witnesses in his pres-

ence, and in the presence of each other,

and ordinarily there is attached to their

attestation a certificate, over their signa-

tures, that these statute requirements

have been complied with. Yet the law

makes no presumption in favor of the

due execution of the instrument, but re-

quires strict proof thereof. The object

of this is to guard the testator against any

fraud or imposition that may be practiced

upon him in respect to his will. Why
then should the law presume capacity,

which is certainly the most important

element in making a valid will, and the

one best calculated to protect the testator

against fraud and imposition ? * * *

If then we are to hold that there is this

legal presumption in favor of the capa-

city of the testator, it must be strictly

upon the force of authority. And al-

though there are some respectable au-

thorities that favor it, we think the weight

of authority, especially in the more
recent cases, is against it. Any attempt

to reconcile the authorities would be use-

less labor. * * » I can see no good

resulting from the presumption, but room
for much evil. There is certainly no

necessity for it, as proof on the subject is

always accessible, and is presumed to be

within the knowledge of the proponent's

witnesses ; then why not require him to

prove it. It cannot have its origin in con-

venience, as in the case of other written in-

struments that are executed in the course

of the ordinary daily business transactions

between man and man that are open, and

in which all parties participate, and which

take effect upon their execution. But
wills take effect only at the death of the

testator. Tliey are ordinarily executed

in private, without the presence or knowl-

edge of those who are affected by them,

unless it be some one who is to be affected

favorably ; and in such case there is an

additional reason for caution and requir-

ing proof. * * * Upon the whole,

we think the better rule is that which

throws the burden on the proponent to

prove the due execution of the will, and

the capacity of the person executing it.

Such rule is based upon sound reason,

and tends to protect the rights of the

testator and all persons that are to be

affected by the provision of the instru-

ment; imposes no unnecessary hardship,

and ordinarily scarcely an inconvenience

upon the proponent, and is well supported

by authority." It seems to us, therefore,

to be the prevailing doctrine in the

American states, that the presumption of

sanity is a presumption of law ; surely by
far the greater number of cases on this

topic hold that it is so. We think, too,

that this is in accordance with the reason

of the matter. Why should the law

refuse to accept as a presumption any-

thing so common as the condition of
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sanity? Reason is the common inheri-

tance of mankind, and it seems to us that

it should never be presumed that any
one of the race has failed to obtain that

inheritance, or having had it has become

II mental bankrupt. But still further,

why should it not be presumed as well in

testamentary matters as in any other?

"Why say that, while a man still lives, it

shall be presumed that he is sane, but

that the moment he has passed away, and

we are called upon to deal with his testa-

mentary acts, it shall be presumed that

he was not sane at the time of the factum

of his will? No contract, obligation or

undertaking of any man can be main-

tained if he was not sane at the time of

the making of it, but, if that be the de-

fence, it must be strictly pleaded and

clearly proved, and no court would en-

tertain any presumption, in such a case,

that the defendant was insane. We can

see no reason for erecting such a mark of

separation between a will and all the

other instruments executed by men. The
. doctrine contended for by those who op-

pose the presumption of law in favor of

sanity would hold, that if a man executed

a note and a will on the same day, the

law would, in the case of the note, pre-

sume that he was sane, while, as far as

iis will was concerned, it would presume

that he was insane, and . call upon the

proponent of the will to prove that he was

sane, which is absurd. But if a person

be under guardianship as non compos

mentis, the presumption is that he is in-

capable of making a will. Hamilton v.

Hamilton, 10 E. I. 538 ; Breed v. Pratt,

18 Pick. 115. But general derangement

having been shown it is then incumbent

on the one who insists that the act was

valid to show sanity at the very time

when it was performed. Jackson ji. King,

4 Cowen 207; Clark v. Fisher, 1 Paige

171; Higgins v. Carlton, 28 Md. 115;

Morrison v. Smith, 3 Bradf. 209 ; Harden

•». Hays, 9 Penna. St. 151 ; Rush v. Me-

^ee, 36 Ind. 69; Halley v. "Webster, 21

Jle. 461. But there is no presumption

of continuing insanity where the malady

or delusion under which the testator

labored was in its nature either acciden-

tal or temporary. Townshend v. Town-

shend, 7 Gill 10 ; Staples v. Wellington,

58 Me. 453 ; Aubert v. Aubert, 6 La. Ann.

104; McMasters v. Blair, 29 Penna. St.

298. When mental aberration is proved

to have shown itself in the alleged testa-

tor, the degree of evidence necessary to

substantiate any testamentary act depend^

greatly on the character of the act itself.

If it purports to give effect only to proba-

ble intentions its validity may be estab-

lished by comparatively slight evidence.

But evidence very different in kind and

much weightier in degree is requisite to

the support of an act which purports to

contain dispositions contrary to the testa-

tor's probable intentions, or savoring in

any degree of folly or frenzy. Evans i:

Knight, 1 Add. 229. In this case Sir

John Nicholl said :
" Evidence upon

questions of capacity is almost always

contradictory ; the obvious grounds of

conflicting evidence upon these questions

are, that evidence of capacity is com-

monly evidence of opinion merely, that

of the witnesses no two possibly have

seen the party whose state is deposed to

at precisely the same time and imder

precisely the same circumstances, and

then each, again, of the several witnesses,

however numerous, measures, possibly, tes-

tamentary capacity by his o^wn particular

standard." See also Williams v. Goude, 1

Hagg. 577 ; Groom v. Thomas, 2 Hagg. 433.

On the question of the sanity of the tes-

tator, no particular quantum of evidence

is necessary, in order to sustain the valid-

ity of the will; but the jury should

determine the facts on the weight of the

evidence. Rigg v. Wilton, 13 111. 15

;

Minard v. Minard, Brayt. 231 ; White v.

Helmes, 1 MeCord 430. If the subscrib-

ing witnesses to a will testify that the

testator was insane, they may be contra-

dicted by other evidence. Lowe v. Joliffe,

1 Wm. Black. 365. But subscribing wit-

nesses ought not to be admitted to deny
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their own attestation. " It is of terrible

consequence that witnesses to wills should

be tampered with, to deny their own attes-

tation." Lord Mansfield, in Goodtitle v.

Clayton, 4 Burr. 2224. It is held in New
York, that the question of capacity, in

the abstract, is, had the testator, at the

time of the factum, a mind, or mind and

memory, sufBfiently sound to make a will

;

but, that, practically, in most cases, the

question is, had the testator, at the time

of the factum, a mind, or mind and mem-

ory, sufficiently sound to make the will in

question. Forman's Will, 54 Barb. 274

;

Parish Will Case, 25 N. Y. 9 ; Hopper

Will Case, 33 N. Y. 619 ; Lispenard Will

Case, 26 Wend. 255 ; Clark v. Fisher, 1

Paige 171 ; Stanton v. Wetherwax, 16

Barb. 259; Thompson v. Thompson, 21

Barb. 107. This is also, probably, the

real question in other states, in similar

cases. See McClintock v. Curd, 32 Mo.

411. And it seems that if there be no

evidence of insanity at the time of the

factum of the will, the fact that the testa-

tor took his own life soon thereafter, will

not invalidate the instrument, by raising

the presumption of previous derangement.

Burrows v. Burrows, 1 Hagg. 109 ; Buf-

field V. Morris, 2 Harr. (Del.) 375, 383

;

Brooks V. Barrett, 7 Pick. 94. In Brooks

V. Barrett, ubi mpra, the testator destroyed

his own life shortly after he made his will.

In regard to that point, Parker, C. J.,

said: "That species of insanity which

is generally supposed to exist where the

subject commits suicide may be there is

no doubt and frequently is consistent with

the exercise of usual discretion as to the

management oi^ disposition of property

;

indeed the power of reasoning on other

subjects may be wholly unimpaired. The

law does not consider the act of suicide

as conclusive evidence of insanity; on

the contrary it is held as a crime unless

insanity is proved." It seems that it is

competent to show, upon trials as to

insanity, that the ancestral relatives of

the party, whether in the direct or collat-

eral line, were subject to insanity, or were

actually insane. Baxter v. Abbott, 7 Gray

71. So, too, it is held that, to prove the

sanity of a party at the time of the mak-

ing of a contract, evidence may be given

of the state of his mind before, at, and after

such time. Grant v. Thompson, 4 Conn.

203. It has been held that, in order to

set aside a will, it is not necessary that

derangement of intellect should be proved.

Imbecility of mind, short of actual insan-

ity, will be sufficient for-this purpose. A
less degree of insanity than is necessary

in order to acquit of crime, will be suffi-

cient to avoid the will. McTaggart v.

Thompson, 14 Penna. St. 149; Kambler

V. Tryon, 7 Serg. & B. 90; Converse v.

Converse, 21 Vt. 168. If a person have

sufficient mental capacity to attend to his

ordinary business, he is capable of mak-

ing a valid will. Coleman v. Kobertsou,

17 Ala. 84 ; Home v. Home, 9 Ired. 99

;

Gleespin's Will, 11 C. E. Gr. (N. J.) 523;

Lyons v. Van Eiper, Id. 337 ; Thompson

V. Kyner, 65 Penna. St. 368 ; Harvey v.

Sullens, 46 Mo. 147 ; Higgins v. Carlton,

28 Md. 115; Bates v. Bates, 27 la. 110;

Stancell v. Kenan, 33 Gta. 66; Aikin v.

Weckerly, 19 Mich. 482 ; Trish v. Newell,

62 lU. 196; Tobin </. Jenkins, 29 Ark.

151 ; Wood V. Wood, 4 Brews. 75 ; Bundy

V. McKnight, 48 Ind. 502. And it seems

that, though the testator had softening of

the brain two years before he made lus

will, this will not, per se, alter this rule.

Eutherford v. Morris, 77 111. 397; Holden

V. Meadows, 31 Wis. 284. An unequal

division of property, unnatural in its

character, is not any evidence of insan-

ity, and if the testator be free from any

undue influence, and no actual insanity

be shown, he may make such disposition

of his property as partiality, pride, or

caprice may dictate. Coleman v. Eobert-

son, 17 Ala. 84; Den, ex d. Trumbull, v.

Gibbons, 2 Zab. 117 ; Eutherford v. Mor-
ris, ubi mpra; Higgins v. Carlton, ubi

mpra; Gamble v. Gamble, 39 Barb. 373.

Although a person may understand and

answer, rationally, questions put to him,

yet he may not be capable of making a
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will for all purposes. The rule of law

is, that competency of the mind miist

be judged of by the nature of the act

to be done, and from a consideration

of all the circumstances of the case.

Marsh v. Tyrrell, 2 Hagg. 84, 122.

" And it is sufiBcient for the party which

pleadeth the insanity of the testator's

mind to prove that the testator was beside

himself before the making of the testa-

ment, although he do not prove the testa-

tor's madness at the very time of making

the testament; the reason is it being

proved that the testator was once mad the

law presumeth liim to continue still in

that case, unless the contrary be proved."

Swinb., pt. 2, ? 3. But if there is no dis-

order at the time of making the will,

though the testator be greatly atflicted

with distemper of mind, and the will is

consistent with his intentions when he

was of capacity the will must be sustained.

Coghlan v. Coghlan, cited in 1 Phillim . 120.

The fact that the testator bequeaths an

article of' property which he does not

own is only a circumstance from which to

infer his state of mind, and should never

prevail as positive evidence showing in-

competency. Marks v. Bryant, 4 Hen. &
Munf. 91. Nor will the omission to men-

tion one of the testator's children in the

will, per se invalidate the will, on the

ground of incapacity. Schneider v. Koes-

ter, 54 Mo. 500 ; Snow v. Benton, 28 111.

306. It appears that where a person is so

influenced by religious impressions and

apprehensions as that they produce ex-

treme anxiety,- and even hopeless despair,

and are so overwhelming as to render him

unconcerned and listless on all other sub-

jects, it will not follow that his reason is

impaired. Therefore it cannot be held

that one so affected was incapable of

making a rational and valid will. Weir's

Win, 9 Dana 434. That a will was alto-

gether written, and written well, by the

testator himself, and that it made such dis-

positions and such only as were consistent

with his affections and duties, is the best

evidence that he possessed a disposing

mind when he wrote it. lb. An entire

change of character and conduct is the

best evidence of insanity. Lucas v. Par-

sons, 27 Gra. 593; Bitner v. Bitner, 65

Penna. St. 347. In a recent case A. left

to trustees for his son T., who was semi-

imbecile, one sixth of the residue of the

estate of A., providing in his will that T.
should have power to dispose of it by
will to and among his brothers, sisters

and niece and their descendants. T. made
a will. On the question of his capacity to

make that will it was urged that the

will was to be regarded as the execution

of a power conferred by the will of A.

Eunyon, Ordinary, said: "But surely it

is not necessary to say that an idiot or

lunatic cannot execute a power involving

the exercise of discretion, even though it

should appear that the donor knew at the

time of the grant of the power that the

donee was non compos mentis.'' Alexan-

der's Will, 12 C. E. Gr. (N. J.) 463, 467.

"If the mind is unsound on one subject,

provided that unsoundness is at all times

existing upon that subject, it is erroneous

to suppose such a mind is really sound on
other subjects ; it is only, sound in appear-

ance, for if the subject of the delusion be

presented to it, the unsoundness would be

manifested by such a person believing in

the suggestions of fancy, as if they were

realities ; any act, therefore, done by such

a person, however apparently rational

that act may appear to be, is void, as it is

the act of a morbid or unsound mind. *

* * Partial insanity renders a will null

and void, if it can be proved or plainly

inferred that the will is immediately

founded in, or upon such partial insan-

ity." Flood on Wills 389. Trumbull

V. Gibbons, 2 Zab. 117; Townshend v.

Townshend, 7 Gill 10 ; Seamen's Friend

Soc. V. Hopper, 33 N. Y. 619; Potts

V. House, 6 Ga. 324; Lucas v. Par-

sons, 27 Ga. 593 ; Denson v. Beazley, 34

Tex. 191. Upon this branch of this sub-

ject it was said by CockburUj C. J., in

Banks v. Goodfellow, L. E., 5 Q. B. 549,

560 :
" It is not given to man to fathom
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the mystery of the human intelligence, or

to ascertain the constitution of our senti-

ent and intellectual being. But-what-

ever may be its essence, every one must

be conscious that the faculties and func-

tions of the mind are various and distinct,

as are the powers and functions of our

physical organization. The senses, the

instincts, th'e affections, the passions, the

moral qualities, the will, perception,

thought, reason, imagination, memory,

are so many distinct faculties or functions

of the mind. The pathology of mental

disease and the experience of insanity iu

its various forms teach us tliat while,

on the one hand, all the faculties, moral

and intellectual, may be involved in one

common ruin, as in the case of the raving

maniac, in other instances one or more

only of these faculties or functions may
be disordered, while the rest are left un-

impaired and undisturbed ; that while the

mind may be overpowered by delusions

which utterly demoralize it and unfit it

for the perception of the true nature of

surrounding things, or for the discharge

of the common obligations of life, there

often are, on the other hand, delusions,

which, though the offspring of mental

disease and so far constituting insanity,

yet leave the individual in all other re-

spects rational, and capable of transacting

the ordinary affairs and fulfilling the du-

ties and obligations incidental to the va-

rious relations of life. No doubt when
delusions exist which have no foundation

iu reality, and spring only from a diseased

and morbid condition of the mind, to that

extent the mind must necessarily be taken

to be unsound
; just as the body, if any of

its parts or functions is affected by local

disease, may be said to be unsound, though

aU its other members may be healthy, and

their powers or functions unimpaired. But

the question still remains, whether such

partial unsoundness of the mind, if it

leaves the affections, the moral sense, and

the general power of the understanding

unaffected, and is wholly unconnected

with the testamentary disposition, should

have the effect of taking away the

testamentary capacity.'' And in Boyd
V. Eby, 8 "Watts 66, 70, Sergeant, J.,

said :
" The rule of law in regard to wills

is that the memory which the law holds

to be a sound memory Ls when the testa-

tor hath understanding to dispose of his

estate with judgment and discretion,

which is to be collected from his words

and actions and behavior at the time. If

general lunacy be established it must be

shown that there was not merely a cessa-

tion of the violent symptoms of the disor-

der, but a restoration of the faculties of

the mind suificient to enable the party

soundly to judge of the act. Incompe-

tency then by reason of insanity is to be

sought for in the words, actions and

behavior at and about the tiihe of the act

in question. We have no other source to

reason from. The internal structure and

operation of the mind are inscrutable,

and even a physical derangement of the

brain (which is usually supposed to be

its seat) is incapable of being ascertained.

The factum itself is to be considered,

whether such as a judicious rational mind
would perform ; and also, when a general

derangement has once existed, it is in-

cumbent on him who alleges restoration

of mind to show that it took place so far

as to enable the party to judge soundly

of the act he is'doiug. What conclusion

then are we to come to in a case where a

person iu the full possession of his facul-

ties has made a will unexceptionable in

its structure and dispositions, bequeathing

various pecuniary legacies and then dis-

posing of the residue of his estate to his

nearest relations : and where that person,

within the space of two or three months
becomes lunatic, and iu the paroxysms of

his insanity and in connection with them
imbibes the most violent antipathies

against one of these relations, for whom
formerly he entertained a high regard

and affection ; which antipathies are

proved to be utterly without just cause

or foundation and built upon imaginary

grievances; and where this person be-
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coming afterwards relieved from the

symptoms of his derangement yet contin-

ues to cherish on all occasions these

antipathies and perverted impressions

and while under their influence, within

nine months after the derangement, adds

^ codicil to his will, in which he revokes

his residuary bequest and gives it all

over to persons—strangers to him in

blood, though otherwise having some

<;laim upon his bounty ? It appears to

me that the only question in such a case

is whether the person was of sound

memory and discretion, considering the

act done in all its bearings and judging

of the soundness of mind of the supposed

testator by his conduct and declarations

-at the time and as connected with his

previous insanity and the degree of res-

toration of mind in the interval, and that

if the erroneous and groundless impres-

sions received during the time of his

delirium still retain theii- hold (whether

by some physical derangement of the

brain or by some indelible stamp upon

the thinking faculties) that person must

be considered still under a delusion—the

effect continues and it is only by effects

we can judge of the existence of the

exciting cause—and if he is under a delu-

sion, though there be but a partial in-

sanity, yet, if it be in relation to the act in

question, it is well settled, it will invalidate

contracts generally and will defeat a will

-which is the direct ofispring of that par-

tial insanity, both in courts of common

law and in the ecclesiastical courts,

although the testator in making it was

sane in other respects on ordinary sub-

jects." Stevens v. Vancleve, 4 Wash. C.

C. 262, 267 ; Harrison v. Eowan, 3 Wash..

C. C. 580, 585; Den v. Vancleve, 2

South. 589, 660; Kachline v. Clark, 4

Whart. 316; Tawney v. Long, 76 Penna.

St. 10ft; Cordrey v. Cordrey, 1 Houst.

269 ; Home v. Home, 9 Ired, 99 ; Stancell

V. Kenan, 33 Ga. 56; Hathorn v. King,

8 Mass. 371; Sloan v. Maxwell, 2 Gr.

Oh. (N. J.) 563; Converse v. Con-

verse, 21 Vt. 168. See also Jamison v.

Jamison, 3 Houst. 108 ; Benoist v. Murrin,

58 Mo. 307 ; Spoonemore v. Cables, 66 Id.

579. The question has been much dis-

cussed as to the admissibility of the opin-

ions of witnesses in matters of testamen-

tary capacity. The authorities are very

conflicting on this important subject.

Therefoi-e, we deem ourselves fortunate

in being able to lay before tlie profession

a tliorough and exhaustive opinion on

this subject by a very able judge, believ-

ing it to cover the ground fully. In a

dissenting opinion in State v. Pike, 11 Am.
Law Eeg. (N.S.) 233, 241 ; 51 N. H. 105,

Doe, J., making the most thorough ex-

amination of this subject that we find in

this country, said :
" Witnesses, not ex-

perts, called by the defendant, were not

allowed to testify that, -from their obser-

vations of his appearance and conduct

before tlie alleged murder, they formed

the opinion that he was insane. This

testimony should have been received. In

England no express decision of the point

can be found, for the reason that such evi-

dence has always been admitted without

objection. It has been universally re-

garded as so clearly competent that it

seems no English lawyer has ever pre-

sented to any court any objection, ques-

tion, or doubt in regard to it. But in

Wright V. Tatham, 5 CI. & Pin. 670, S.

C, 4 Bing. N. C. 489, the question was

involved in such a manner, and the num-
ber and strength of the judicial opinions

were such, as to make that case an au-

thority of the greatest weight in favor of

the competency of the evidence. In ad-

dition to that case and the other English

authorities cited in Boardman v. Wood-
man, 47 N. H. 144, are Lowe v. JoUiffe,

1 Wm. Black. 365 ; Attorney-General v.

Parnther, 3 Br. C.C. 441, 442 ; King i.

Arnold, 16 St. Tr. 695, 706, 707, 708, 710,

711, 712, 713, 715, 717, 719, 723, 724, 725,

726, 727, 728, 730, 732, 735, 736, 737, 738,

739, 742, 746, 747, 748, 750, 751, 753, 754,

755, 756, 757, 758, 759, 760, 761, 762, 763

;

King V. Ferrers, 19 St. Tr. 885, 923, 924,

925, 926, 927, 928, 929, 930, 931, 932, 933,



116 PEESOKAL DISABILITIES OF TESTATORS. [CHAP. m.

937, 938, 939, 940, 941, 952, 953 ; King v.

Frith, 22 St. Tr. 307, 313, 314, 315, 317

;

King V. Hadfield, 27 St. Tr. 1281, 1299,

1301, 1304, 1305, 1330, 1331, 1332, 1337,

1347, 1350, 1353 ; King v. Bellingham, An-

nual Register 1812, part 2, pp. 304, 307

;

King V. Bowler, Ann. Reg. 1812, part 2, pp.

309, 310 ; King v. Oflford, Ann. Eeg. 1831,

part 2, pp. 107, 108
;
Queen v. Oxford, 9

C. & P. 525, 317, 318 ; S. C, in Ann. Eeg.

1840, part 2, pp. 249, 257, 259 ; S. C, in

1 Townsend Modern State Trials 102,

125, 132, 133, 134, 135; Queen «,. Hig-

ginson, 1 C. & K. 129, 130; Queen u.

McNaughten, Ann. Eeg. 1843, part 2,

pp. 345, 353, 354, 355, 356, 357 ; S. C, in

1 Townsend Mod. St. Tr. 314, 347, 348,

349, 384, 385, 387, 388, 389, 390, 391, 392;

Queen v. Dove, J. F. Stephen Cr. Law
391, 394, 395, 396; Queen v. Mitchell,

Ann. Eeg. 1863, part 2, pp. 157, 159 ;
Queen

V. Townley, Ann. Eeg. 1863, part 2, pp.«

296, 302, 304
;
Queen v. Baker, Ann. Eeg.

1867, part 2, pp. 217, 224. The number of

English authorities is limited only by the

number of fully reported cases in which

the question of sanity has been raised.

The uniform rule in England, from the

earliest times to the present, may bewrong

;

but on a common law subject like this, it

is entitled to consideration. It should be

set aside, and a new rule should be estab-

lished if it can be clearly shown that all

the authorities of the native land of the

common law have been erroneous from

the beginning, and in conflict with the

principles of the common law, or that

they are not applicable to our institutions

or the circumstances of this country. But

whoever asserts that such a condition ex-

ists, has the task of maintaining the as-

sertion ; and that task on this question

has never been performed. In this coun-

try the authorities are almost equally

unanimous in favor of the competency of

the evidence : Lester o. Pittsford, 7 Vt.

158 ; Morse v. Crawford, 17 Id. 499 ; Clif-

ford ®. Eichardson, 18 Id. 620, 627 ; Cram

V. Cram, 33 Id. 15 ; Crane v. Northfield,

Id. 124; Cavendish o. Troy, 41 Id. 99,

108 ; Grant v. Thompson, 4 Conn. 203

;

Kinne v. Kinne, 9 Id. 102; Dunham's
Appeal, 27 Id. 192; Swift's Ev. Ill f

Stewart v. Lispenard, 26 Wend. 291, 308,

309 ; Culver v. Haslam, 7 Barb. 314 ; De-

Witt V. Barley, 13 Id. 550 ; S. C, 9 N. Y.

371 ; S. C, 17 Id. 340 ; Delafield v. Parish,

25 Id. 37, 38 ; Clapp v. FuUerton, 34 Id.

190 ; Clark v. Sawyer, 3 Sandf. Ch. 357 ;

Den V. Gibbons, 2 Zab. 117, 135, 136
j

Whitenack v. Stryker, 1 Green Ch. 8;.

Sloan V. Maxwell, 2 Id. 563, 583, 58^
586, 588, 592, 594^ 599, 602; In the

matter of Vanauken, 2 Stock. Ch. 192j

Turner v. Cheesman, 15 N. J. Ch. 243

;

Garrison v. Garrison, Id. 266 ; Eambler

V. Tyron, 7 S. & E. 90, 92 ; Irish v. Smith,

8 Id. 573, 576 ; Wogan v. Small, 11 Id.

141, 144; Grabill v. Barr, 5 Penna. St,

441, 443; Wilkinson v. Pearson, 23 Id.

117, 120 ; Bricker v. Lightner, 40 Id. 199 j

Duffield V. Morris, 2 Harring. (Del.) 375,

377, S85; Brooke.?;. Townsend, 7 Gill

1028 ; Stewart v. Eedditt, 3 Md. 67, 78 y

Stewart v. Spedden, 5 Id. 433, 446 ; Dor-

sey V. Warfleld, 7 Id. 65, 73 ; Weems v.

Weems, 19 Id. 334, 345 ; Temple v. Tay-

lor, 1 Hen. & Munf. 476, 478 ; Burton v.

Scott, 3 Band. 399, 403, 404, 405 ; Mercer

V. Kelso, 4 Grat. 106, 118 ; Clary v. Clary,

2 Ired. 78 ; Hayward v. Hazard, 1 Bay
335, 340, 341, 342, 343, 344; Griffin v.

Griffin, E. M. Charlt. 217, 218, 220, 221,

223; Potts V. House, 6 Ga. 324; Berry v.

State, 10 Id. 510, 529 ; Walker v. Walker,

14 Id. 242, 151 ; Eoberts v. Trawick, 13

Ala. 68, 84; Norris v. State, 16 Id. 776;

Florey v. Florey, 24 Id. 241, 247 ; Powell

V. State, 25 Id. 21 ; Stubbs v. Houston, 33

Id. 555, 564 ; In re Carmichael, 36 Id. 514,

522; Gibson v. Gibson, 9 Yerg. 329;

'Baldwin v. State, 12 Mo. 223; Farrel v.

Brennan, 32 Id. 328 ; Kelly v. McGuire,

15 Ark. 555, 601 ; Abraham v. Wilkins,

17 Ark. 292, 322; State v. Gardner,

Wright 392, 398 ; Clarke v. State, 12 Ohio

483, 490; Doe v. Eeagan, 5 Blackf. 217;

Eoe V. Taylor, 45 111. 485 ; Pelamourges

V. Clark, 9 Iowa 1, 11-19, 29 ; State v.

Felter, 25 Id. 67 ; White o. Bailey, 10

Mich. 155, 161 ; Beaubien v. Cicotte, 12

Mich. 459, 495-508 ; Case of Lawrence,
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tried in the District of Columbia, before

Judge Cranch and two other judges, for

shooting at President Jackson, 48 Niles

Eeg. 119 ; Hoge v. Fisher, Pet. C. C. 163,

165 ; Hai'rison v. Rowan, 3 Wash. C. C.

•580, 582, 586. 6n the other side there

are authorities in Maine, Massachusetts,

and Texas which hold a contrary doc-

trine ; but, on examination, they are found

to occupy very feeble positions. So far

as the history of the law, on this subject,

has been brouglit to the notice of this

court, the first time the competency of

this evidence was doubted, was in the

jury trial of a probate case at Cam-
bridge, Mass., in 1807. The only account

we have of that afiair, is the report of

Mr. Tyng, who says that the court per-

mitted the subscribing witnesses to the will

to give their opinions of the sanity of the

testator, and that ' other witnesses were al-

lowed to testify to the appearance of the

testator, and to any particular facts from

which the state of his mind might be in-

ferred, but not to testify merely their

opinion or judgment:' Pool v^ Eichard-

Bon, 3 Mass. 330. From the conspicuous

and emphatic use of the word ' merely,'

and from what occurred in subsequent

Massachusetts cases, there is reason to

suspect that the only point ruled in this

case, was, that the witnesses were allowed

to give their opinions when they stated

the particular facts from which the state

of the testator's mind was inferred by

them, ' but not to testify merely their

opinion or judgment.' They 'were al-

lowed to testify to the appearance of the

testator;' and they could not do that with-

>out giving their opinions. It was a ruling

made hastily and probably instantane-

ously, without argument, during a trial

before a jury, at a time when the hurry

=of clearing the crowded dockets of Mas-

sachusetts gave no opportunity for delib-

eration. If the court had been aware

that this ruling overturned all the author-

ities and the uniform practice of England

.and America from the beginning of the

.common law to that day, it is not to be

presumed that the ruling would have

been made without a formal opinion re-

duced to writing by some member of the

court, formally delivered and formally

reported, giving some reason for the inno-

vation. If they had been conscious of

the novel and revolutionary character of

the precedent, they would not have intro-

duced it so summarilyand inconsiderately. •

This was not the only mistake made at

Nisi Prius. In the previous month, in the

trial of another probate case, when the

only issue was upon the sanity of a testa-

tor, and the formal execution of the will

was therefore not in question, the court

refused to allow two of the subscribing

witnesses of the will to testify because

the third witness was not produced : Chase

V. Lincoln, 3 Mass. 236. Nor are these

the only peculiarities in the precedents of

that state. At the trial of another pro-

bate case, the physicians who attended

the testatrix in her last sickness were

asked whether, in their opinion, she was

sane. Objection was made to the compe-

tency of any opinion. The court ruled

that the attending physicians might give

their opinions, but state the particular

circumstances or symptoms from which

they drew their conclusions : Hathorn v.

King, 8 Mass. 371. And in Dickinson v.

Barber, 9 Id. 225, it was held on that

ground that certain depositions of physi-

cians had been rightly excluded. In

Commonwealth v. Rich, 14 Gray 335, 337,

it was held, as matter of law, that a

physician of thirty years' practice, who

had testified that he had made the subject

of mental disease a study, but not a spe-

cial study, and had had the usual expe-

rience of practicing physicians on the

suliject, could not be questioned upon a

hypothetical case stated in the usual man-

ner. These cases show a peculiar and ex-

ceptional system of practice on these sub-

jects, which has never prevailed in this

state. In Buckminster v. Perry, 4 Mass.

593, ' Two or three witnesses were of opin-

ion that the testator was much broken and

very forgetful about the time the will was
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made.' Instead of rejecting this evidence,

the court charged the jury ' that the evi-

dence given by the appellants to invali-

date the will deserved but little consid-

eration.' In Needham v. Ide, 5 Pick. 510,

the jury were instructed that the 'mere

opinions of other witnesses' than those

who subscribed the will, ' were not com-

petent evidence, and were not entitled to

any weight, further than they were sup-

ported by the facts and circumstances

proved on the trial.' These witnesses

gave their . opinions, ' without being ask-

ed;' objection was not made to their

opinions; their opinions were not rejected

at the time they were given, nor abso-

lutely excluded from the consideration of

the jury by the charge of the court. But

in Commonwealth v. Wilson, 1 Gray 337,

339; at Nisi Prius, in Hubble v. Bissell, 2

AUen 196, 200, by a dictum; and in Com-

monwealth V. Fairbanks, Id. 511, in a per

ctiriam decision, it was held that the

incompetency of the opinions of non-

experts was not an open question in Mas-

sachusetts. The court merely refused to

investigate the question. In this abrupt

and unsatisfactory manner, without any

consideration from first to last, has this

exception become established in that state.

Of the four judges reported as present at

the October Term 1807, at Cambridge, we

do not know who were present at the trial

of Poole V. Bichardson. The next year,

at Cambridge, when Ch. J. Pareons

charged the jury in Buckminster v. Perry,

witnesses were allowed to testify that, in

their opinion, 'the testator was much
broken and very forgetful ;' and this evi-

dence was not excluded from the consid-

eration of the jury. In Needham v. Ide

no opinion of the court is reported; but

the reporter says that the court overruled

an objection taken to the instruction given

to the jury that the mere opinions ' were

not entitled to any weight further than

they were supported by the facts and cir-

cumstances proved on the trial.' After

that, at Nisi Prius, and in a dictum, and

in a per curiam decision, the court held

themselves concluded by their own prece-

dents. The only judge in Massachusetts-

who appears to have deliberated on the-

subject, gave his judgment against the-

peculiar practice of that state. In Baxter

V. Abbott, 7 Gray 71, 79, Judge Thomas-

says : 'AH lawyers know how difficult it.

is to try issues of sanity with the restric-

tions as to matters of opinion already

existing; how hard it is to make witnesses-

distinguish between matters of fact and

opinion on this subject ; between the con-

duct and traits of character they observe-

and the impression which that conduct

and those traits create, or the mental con-

clusion to which they lead the mind of

the observer. If it were a new question

I should be disposed to aUow every wit-

ness to give his opinion subject to crosa^

examination, upon the reasons upon which,

it is based, his degree of intelligence and.

his means of observation.' The counties

of Massachusetts which became the State

of Maine thirteen years after the excep-

tion was introduced in Poole v. Bichard-

son, did not abandon their practice on

that point, as they did not abandon the-

general system of practice which had
grown up with them while they were a.

part of Massachusetts. For thirteen years

the exception had the same authority, and

was administered by the same court iit

Essex and in York. As it was never

examined in Massachusetts on the south,

so it has never been examined in Massa-

chusetts on the east: Ware e. Ware, 8-

Greenlf. 42, 54, 55, 56 ; Wyman v. Gould,

47 Me. 159. It is equally regarded in

both as an inherited peculiarity for which
no one is responsible. Its position as an

authority was not materially strengthened

by the division of the state. In Gehrke v.

State, 13 Texas 568, it was summarily held,,

without any citation of authority or con-

sideration of principle, that it would have
been improper to receive as evidence the-

vague, indefinite expression of a witness

that the prisoner looked like or acted

as an insane person. Thus stand the-

precedenls of other jurisdictions at pres-
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ent, so far as they have been brought to

the notice of this court ; Massachusetts,

Maine, and Texas on one side, the rest on

the other; and no attempt in either of

the three states to justify their peculiar

exception. If this amounts to a conflict

among the authorities it must be regarded

as inconsiderable. In many of the cases

in which the opinions of ordinary wit-

nesses have been received the question has

been fully considered, and their compe-

tency established on solid ground. ' Tes-

timony of opinion may be given where,

from the general and indefinite nature of

the inquiry, if is not susceptible of direct

proof Thus upon a question of insanity

witnesses, not professional men, may be

permitted to give their opinion in con-

nection with the facts observed by them.

But this evidence is always confined to

those who have observed the facts, and is

never permitted where the opinion of the

witness is derived from the representation

of others. Upon a question of insanity,

for instance, witnesses who have observed

the conduct of the patient, and been

acquainted with his conversation, may

testify to his acts and sayings, and give

the result of their observation ; but where

mere opinion is required upon a given

state of facts, that opinion is to be derived

from professional men :' Lester v. Pitts-

ford, 7 Vt. 158, 161. 'The law is well

settled, and especially in this state, that

a witness may give his opinion in evi-

dence in connection with the facts upon

which it is founded, and as derived from

them, though he could not be allowed to

give his opinion founded upon facts proved

by other witnesses :' Morse v. Crawford,

17 Vt. 499, 502. ' Where mere opinion is

required upon a given state of facts not

connected with the personal observation

of the witness, that opinion is to be re-

ceived from professional men alone :'

Cram v. Cram, 33 Vt. 15, 18. These ex-

tracts are a sufficient answer to the objec-

tion made against some of the authorities

that they require the witness to state facts

as well as opinion. The objection is as

invalid as it would be if made against

the admission of opinions as to physical

health. A witness cannot testify that in

his opinion the defendant was sick or

well, without first showing that he had an

opportunity of forming an opinion from

facts observed by himself. If a witness,

not an expert, is first asked whether, in

his opinion, A. was sane or insane at a

certain time, the witness would not be al-

lowed to answer the question. It must

first appear that his opinion is formed

upon his own observations and not upon

the testimony of other witnesses, or upon

hearsay, or upon a hypothetical case. If

his opinion is formed upon the testimony

of other witnesses the jury have as good

an opportunity as the witness to form an

opinion ; if it is formed upon hearsay it

is mere indirect proof of hearsay ; of a

hypothetical case the jury can form an

opinion as well as a non-expert witness.

But if the opinion of the witness is form-

ed upon his own observations he liad a

better opportunity to form an opinion

than the jury can have from a descrip-

tion of tlie acts and words of the person

whose sanity is in question ;
because such

a description cannot generally convey

any adequate idea of the signs of sanity

or insanity as they appear to an observer.

It is necessary as far as possible that the

impression produced by the acts and

words should be conveyed to the jury,

and it cannot generally be conveyed by a

mere description or recital of them;

therefore the opinions of observers con-'

stitute one of the classes of testimony

known in law as the best evidence ; not

the best because it happens to be the only

available evidence in a particular case,

but the best because it belongs to one of

the best species of evidence usually availa-

ble—the best in the nature of things—the

best by reason of ' the general and indefi-

nite nature of the inquiry, and the diffi-

culty of producing direct proof of a mere

mental condition :' Crane v. Northfield,

33 Vt. 12i, 125. 'The best testimony

the nature of the case admits of ought to
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be adduced; and on the subject of in-

sanity, in my judgment, it consists in tbe

representation of facts, and of the impres-

sions which they made :' Grant v. Thomp-

son, 4 Conn. 203. ' The judgment which

we form as to the mental condition of an

acquaintance depends as much upon his

looks and gestures, connected with his

conversation and conduct, as upon the

words and actions themselves, and yet it

would be a hopeless task for the most

gifted person to clothe in language all

the minute particulare with their neces-

sary accompaniments and qualifications

which ha^e led to the conclusion which

he has formed :' Denio, J., in DeWitt v.

Barley, 9 N. Y. 371, 389, 390. No
mere description of the wrinkles of the'

face, of the tone of the voice, or the color

of the hair, would be likely to convey

any very accurate impression as to the

precise age of the person described. The

case of McKee v. Nelson, 4 Cow. 355, is

an example belonging to the same class.

That was an action for breach of promise

of marriage, and a witness who knew the

plaintiff, and had observed her conduct

and deportment toward the defendant,

was permitted to testify whether in her

opinion the plaintiff was sincerely attach-

ed to him—a fact which it is plain could

be proved in no other way. Trelawney

II. Coleman, 2 Stark. 191, is another case

of the same kind. There in an action for

criminal conversation a witness who was

acquainted with the parties was permit-

ted to give her opinion as to the degree

of affection entertained by the wife for

her husband. * * * To me it seems

a plain proposition that upon inquiries as

to mental imbecility arising from age, it

will be found impracticable in many cases

to come to a satisfactory conclusion with-

out receiving to some extent the opinions

of witnesses. How is it possible to de-

scribe in words, that combination of

minute appearances upon which a judg-

ment in such cases is formed? The

attempt' to try such a question excluding

all matter of opinion would, in most cases.

I am persuaded, prove entirely futile.

* * * A witness can scarcely convey

any intelligible idea upon such a question

without infusing into his testimony more

or less of opinion. Mental imbecility is

exhibited in part by attitude, by gesture,

by the tones of the voice, and the expres-

sion of the eye and the face. Can these

be described in language so as to convey

to one not an eye-witness an adequate

conception of their force? * * * It

certainly strikes me that few questions

can be suggested, about which it is possi-

ble to raise a doubt, which are more con-

clusively settled by authority, than that
' under consideration. * * * This court

itself, since the former decision in this

case, has, upon a question strictly analo-

gous, unanimously established a different

rule. I refer to the case of The People

u. Eastwood, 14 N. Y. 562. Upon the

trial of that case a witness was asked

whether at the time of the homicide the

prisoner was intoxicated ? This question

was objected to and excluded upon the

ground that it called for the opinion of

the witness. Exception was taken to this

ruling, and upon that exception the case

was brought to this court, where it was

unanimously held that the evidence ought

to have been received, and a new trial

was granted for that among other reasons.

The admissibility of the evidence was

there placed upon the precise ground

which has been assumed here, viz., that

the appearances which indicate intoxica-

tion cannot be so perfectly described in

words as to enable persons not eye-wit-

nesses to judge with accuracy on the sub-

ject. The questions in that case and in

this are in principle identical, and opin-

ions cannot be held inadmissible in the

present case without virtually overruling

that of Eastwood : DeWitt v. Barley, 17

N. Y. 340, 344, 348, 350, 352. 'A wit-

ness may state facts, may give the look of

the eye, and the action of the man, but

unless he is permitted to express an opin-

ion, he cannot convey to the mind dis-

tinctly the condition of the man that such
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acts and looks portray.' In the matter
of Vanauken, 2 Stock. Ch. 186, 192. How-
can a witness ' give the look of the eye,'

without giving an opinion ? ' The opinion

of a witness as to the sanity of a person

depends for its weight, on the capacity of

the witness to judge, and his opportu-

nity :' Burton v. Scott, 3 Eaud. 399, 403.

'And so it is in regard to questions

respecting the temper in wliich words

have been spoken, or acts done. Were
they said or done kindly or rudely—in

good humor or in anger; in jest or in

earnest? What answer can be given to

these inquiries if the observer is not per-

mitted to state his Impression or belief?

Must a /ac simile be attempted so as to

bring before the jury the very tone, look,

gestures, and manner, and let them collect

thereupon the disposition of the speaker

or agent? * * « Unquestionably,

before a witness can be received to testify

as to the fact of capacity, it must appear

that he had an adequate opportunity of

observing and judging of capacity. But

so different are the powers and habits of

observation in different persons, that no

general rule can be laid down as to what

shall be deemed a sufficient opportunity

of observation, other than it has in fact

enabled the observer to form a belief or

judgment thereupon. So it is in the

analogous case of handwriting. If a

witness declares that he has seen the

party write, whether it has been once

only or a thousand times, this is enough

to introduce the inquiry, whether he

believes the paper produced to be the

party's handwriting. His belief is evi-

dence, the weight of which must depend

upon a consideration of all the circum-

stances under which it was formed :'

Clary v. Clary, 2 Ired. 78. Judge Eed-

field says of the decisions in Clary v.

Clary, 'The learned judge shows with

great ability and abundant success, in our

judgment, that the rule here adopted, is

the only one consistent with principle:'

1 Eedfield on Wills 143, n. 16. 'A care-

ful daily observer of a person feigning

madness, would witness innumerable acts,

motions and expressions of countenance,

which, with the attending incidents and
circumstances, would conclusively satisfy

him of the fictitious character of the pre-

tended malady, but which he could never

communicate to a jury or scientific man, so

as to give them a fair conception of their

real importance, foom poverty^ of lan-

guage, these facts, should a witness at-

tempt to detail them, would necessarily

be mixed up with opinions general or

partial, in spite of his best efforts to avoid
it. There are things well known to all

persons, which our language only enables

us to express by words of comparison

—

such are the peculiar features of the face

indicating an excitement of -the passions,

affections and emotions of the mind, as

hope, fear, love, hatred, pleasure, pain, &o.

Testimony affirming the existence or ab-

sence of either of these, is but a matter

of opinion. So the statement of the fact

that a man's whole conduct is natural, is

but the opinion of the witness, formed by
comparing the particular conduct spoken
of, with the acts of the past life of the in-

dividual. It would hardly be claimed

that such evidence should be excluded,

yet it is equivalent to an opinion that the

person is sane :' Clark v. State, 12 Ohio

483, 490. It must appear that ' the facts

upon which it is based, have come under

his own observation :' Doe v. Eeagan, 5

Blackf. 217. The subject is fully consid-

ered in Beaubien v. Cicotte, 12 Mich. 459,

495-508, and other cases. Objection has

been made to some of the cases in which
it has been said that mere opinions were
slight evidence. This has been said in

some chancery cases, in which the judge

passing upon fact as wgll as law, has ex-

pressed his opinion of the weight of cer-

tain testimony as a matter of fact within

his power to decide. In other cases tried

by jury, judges have expressed their opin-

ions of the weight of this evidence as they

were accustomed to express their opinions

of the weight of other evidence. The
practice, having been firmly fixed and
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universal, has often been as visible in the

decisions of the court as in summing up

the evidence to the jury. It embraces all

evidence alike, and has no bearing upon

the competency of particular testimony,

which is the point now before us. The

practice is obsolete in this state, but it is

settled by authority that, at common law,

the judge may give the jury his opinion

of the weight of any part or of the whole

of the evidence—with this limitation, that

he is not to give such opinion as impera-

tive upon the jury—^they are to under-

stand that they are the judges of the facts

:

2 Hale's Hist. Com. L. 147; King v.

Fisher, 1 St. Tr. 395, 402 ; King v. Cul-

lender et al., 6 St. Tr. 687, 700 ; King v.

Keach, 6 St. Tr. 701, 706, 709; King ,;.

Green et al., 7 St. Tr. 159, 214, 215, 216,

217, 218, 219; King v. Colledge, 8 St. Tr.

550, 713, 726; King v. Hardy, 24 St. Tr.

1362, 1363, 1383 ; Brembridge v. Osborne,

1 Stark. 374 ; Petty v. Anderson, 3 Bing.

170, 171, 172, 173 ; Solarte v. Melville, 7

B. & C. 430, 435 ; Davidson a. Stanley, 2

M. & G. 221 ; Calmady v. Rowe, 6 M., G.

& S. 861, 893 ; Doe v. Strickland, 8 Id.

743 ; Pennell v. Dawson, 18 Com. B. 355,

370 ; S. C, 36 Eng. L. & Eq. 431, 440 ; At-

torney-General V. Good, McClel. & Y. 286

;

Sutton V. Sadler, 3 Com. B. (N. S.) 87, 98,

101, 103
;
Queen v. Townley, Ann. Reg.

1863, part 2, pp. 306-309 ; Duberly v. Gun-

ning, 4 T. R. 651, 652; Tyrwhitt®. Wynne,

3 B. & Aid. 556, 560, 561 ; Rex v. Burdett,

4 Id. 131, 167; 1 Am L. Rev. 59; Car-

ver V. Jackson, 4 Pet. 1, 80 ; Garrard v.

Reynolds, 4 How. (U. S.) 123 ; Harrison

c. Rowan, 3 Wash. C. 0. 580 ; Phillips «.

Kingfield, 19 Me. 375 ; Cunningham v.

Bachelder, 32 Id. 316; Nutting v. Her-

bert, 37 N. H. 346, 355 ; Buckminster v.

Perry, 4 Mass. 593, 594; Commonwealth

V. ChUd, 10 Pick. 252, 256 ; Curl v. Low-

ell, 19 Id. 25 ; Davis u. Jenney, 1 Mete.

221; Whiton v. O. C. I. Co., 2 Id. 1

;

Eddy V. Gray, 4 Allen 435 ; State ?>. Ly-

nott, 5 R. I. 295 ; P. B. Church v. Rouse,

21 Conn. 160, 167 ; N. Y. F. I. Co. «.Wal-

den, 12 Johns. 513; Gai-nderu. Picket, 19

Wend. 186 ; Lansing v. Russell, 13 Barb.

521 ; Hunt v. Bennett, 4 E. D. Smith 647

;

Bulkeley v. Ketellas, 4 Sandf. 450 ; Grove

V, Donaldson, 15 Peuna. St. 128 ; Oyster v,

Longuecker, 16 Id. 269 ; Stoddard v. Mc-
Ilwain, 7 Rich. 525 ; Still v. Glass, 1 Ga.

475. What was the New Hampshire rule

as to the competency of the evidence, be-

fore the decision of Boardman v. Wood-
man? In May 1811, State v. Geo. Ryan
was tried in Cheshire, before Livermore,

Ch. J., and Steele, J. The attorney-gen-

eral appeared for the state, and Chamber-

lain, Hubbard and Vose for the defendant.

The defence was insanity. Of non-expert

witnesses called by the state, one testified

that at the trial before the magistrate the

defendant ' wished an adjournment of his

examination—appeared to argue his mo-

tion for it like a man of understanding

and discretion ;' another testified that he
' had no idea from what he saw of the de-

fendant * * * that he was any way

deranged—-the prisoner then appeared

to have the full use of his reason;' an-

other testified that the defendant ' ap-

peared to be jferfectly in possession of his

faculties * * * no appearance of

derangement.' Of non-expert witnesses

called by the defendant, one testified

that the defendant conducted on one

occasion ' like a man without sense ;' an-

other testified that on the morning of a

certain day, the defendant ' was perfectly

rational—in the afternoon, became wild ;'

another confirmed the last ; another tes-

tified that the defendant ' appeared ra-

tional.' Non-expert witnesses gave their

opinions freely without objection, and it

is evident that the counsel and the court

understood such evidence to be compe-

tent. Judge Livermore, in summing up
the testimony, particulai-ly named the

witnesses, who, to use his own words, ' tes-

tify that in their opinion he had not the

use of his reason :' Pamph. Report of

State V. Ryan. In State v. Farmer, tried

in 1821, before Richardson, Ch. J., and

Woodbury and Green, JJ., a witness tes-

tified that the defendant had said he
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would kill the deceased. On cross-exam-

ination he was asked if he thought the

defendant in earnest, and he answered in

the negative without objection. The
chai-ge of the court shows that ic was un-

derstood that this evidence was competent

:

Pamph. Eeport of State v. Farmer. In. Oc-

tober 1830, State v. Corey was tried in

Cheshire, before Eichardson, Ch. J., and

Green and Harris, JJ. Handerson, Wil-

son and Chamberlain, the Solicitor, ap-

peared for the state, and Woodbury, Hub-
bard and Joel Parker for the defendant.

The trial was reported by Joel Parker.

The defence was insanity.- The first wit-

ness called for the defence was the de-

fendant's brother, not an expert. He was

asked if his father was sane. ' The
solicitor objected to the question, and cited

Poole et al. v. Eichardson, 3 Mass. 330,

and other authorities to show that the

opinion of the witness could not be re-

ceived in evidence.' What the 'other

authorities ' were, we know only from the

fact that, at that time, there were no such

authorities in the world outside of the

original territory of the State of Massa-

chusetts—the slight extension of the pe-

culiar practice of Massachusetts beyond

that territory, being a very recent affair.

Notwithstanding the objection explicitly

urged and supported by Massachusetts

precedent, Corey's brother was allowed to

testify, 'His father is crazy,' and his sis-

. ter ' is wild as a hawk.' At least six

other non-expert witnesses testified to

their opinions that various relations of

the defendant had been insane. One tes-

tified that the defendant was not insane

at the time in question. One testified

that the defendant looked and acted like a

crazy person. The court asked one witness

if the defendant, on a certain occasion,

appeared rational ; and received an affir-

mative answer. Many non-expert wit-

nesses, on the part of the state, testified

that they had known the defendant, and

had never known of his being insane. One
testified there ' was one time when he

saw him out—cannot say whether he had

been drinking or not.' Several testified

that they had ' never known of his being

deranged except from liquor.' We are

informed by the reporter of the case that

his report of the charge given to the jury

by Judge Eichardson, was submitted to,

and revised by. Judge Eichardson him-
self before publication. The charge

shows that it was not doubted that the-

opinions were competent. Judge Eich-

ardson expressly said that the opinions

formed the day before the homicide, by
persons in a situation which enabled them
to judge, were ' entitled to great weight.'^

Here was the first attempt made to intro-

duce into this state the Massachusetts 'ex-

ception, which was then twenty-three

years old. The total failure of the at-

tempt ; the citation, consideration, and re-

jection of the Massachusetts cases ; the

admission of the opinions ; the questioa

put to one of the witnesses by the court •

and the declaration of Judge Eichardsoa

that the opinions formed the day before

the homicide, were entitled to great

weight, notwithstanding the Massachu-

setts authorities cited to show they were

not admissible, render this a case of the

very highest authority. To cite the Mas-
sachusetts cases as in conflict with State v^

Corey, is, in this slate, as unavailing as it

would be to cite Gregg v. Wyman, 4 Cush.

332, as in conflict with Woodman v. Hub-
bard, 25 N. H. 67, 76, 77, where Gregg v.

Wyman was held not to be law. The cases-

in Maine, as we have seen, cannotbe regard-

ed as anything else than Massachusetts-

authority. And thus all existing precedents

which have been cited from other juris-

dictions as in conflict with State v. Corey,

are disposed of, except the Texas case.

As no authority was cited and no ground

stated for the decision of the latter case,

we could not be expected to follow it, and

to overthrow the overwhelming mass of

English and American authorities in-

cluding those of our own state, without

some urgent reason for so doing. At the

August Term 1832, in Eockingham, held

by Judge Green and Judge Harris, the
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case of Hamblett v. Hamblett was tried.

The appellee ' offered in evidence the de-

position of Mary Palmer in which she

testified, among other things, that on the

day of the execution of the will, she was

at the house of the testator, and that ' his

discourse was satisfactory to her.' To

this part of the testimony, the appellant

objected. The evidence was admitted,

but the court, in their instructions to the

jury, directed them not to rely upon any

«vidence of opinion as to the sanity or

insanity of the testator, except what was

derived from the testimony of the sub-

scribing witnesses to the will." Questions

raised at the trial were decided Decem-

ber 1833, when the court consisted of

Eiehardson, Green, Parker, and Upham.
Judge Parker, delivering the opinion of

the court, said that the whole force and

effect of some of the evidence relating to

certain persons was, to show their opinions

that the testator was sane. * * * It

could be used only to show that they

treated the will as valid and binding on

them, and that the inference therefore

was, that they were heretofore of opinion

that the sanity of the testator could not

be questioned. In this view, it would

seem to stand upon the same ground, as

the matter which forms another objection

on the part of the appellant, which is to

the admission of the testimony of Mary
Palmer that she had a conversation with

the testator on the day of the execution

of the will, and that ' his discourse was

satisfactory to her.' This is wholly im-

material unless it be as evidence of the

opinion of the witness that the testator

was sane. But, the case finds that the

judge expressly directed the jury not to

rely upon any evidence of opinion as to

the sanity or insanity of the testator, ex-

cept what was derived from the testimony

of the subscribing witnesses to the will.

On the supposition that this testimony of

Mary Palmer to matter of opinion, or

rather to matter from which her opinion

of sanity is to be inferred, was incompe-

tent—which is not conceded—if suffi-

ciently connected with facts—the question

arises whether this furnishes any ground

for a new trial, the court having thus di-

rected the jury.' After deciding that

question, and holding that if the ev-

idence had been incompetent, the ex-

clusion of it after it had been re-

ceived, would obviate the objection

made to its admission, Judge Parker

said, ' As to the direction of the judge,

relative to evidence of opinion, it may be

proper to remark that we do not intend

to be understood as establishing this as

the rule. The weight of authority seems

to be in favor of admitting the opinions

of others than the witnesses to the will,

if connected with evidence of the facts

upon which those opinions are founded

:

3 Stark. Ev. 1707, in notes; Grante v.

Thompson, 4 Conn. 203; vide also Har
thorn V. King, 8 Mass. 371 ; Buckminster

V. Perry, 4 Id. 594; Lowe v. JoUiffe, 2

W. Black. 365. It remains to be consid-

ered whenever the question shall directly

arise whether this is not the most eligi-

ble and proper course in questions of this

nature; but upon this matter it is not

now necessary to make a decision:'

Hamblett v. Hamblett, 6 N. H. 333, 336,

344, 349. This is a, strong intimation

that the doctrine of State v. Corey had

not been, and was not likely to be, aban-

doned. In September 1834, State v.

Prescott was tried in Merrimack, before

Judge Bichardson and Judge Parker.

George Sullivan, attorney-general, and

John Whiffle, solicitor, appeared for the

state; Ichabod Bartlett and Charles H.
Peaslee for the defendant. The defence

was insanity. A large number of non-

expert witnesses testified to their opinions

of the sanity or the insanity of the de-

fendant and some of liis relatives; and

no objection was made to the competency

of the opinions. The case was sharply

and strenuously contested on each side

;

it was tried according to the strict rules

of law as then undei-stood ; the distin-

guished counsel on both sides insisted

upon a rigid observance of those rules;
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they waived no objection that occurred to

them; nothing was yielded to courtesy,

convenience, or humanity ; in no case

tried in this state, since that time, has

there been a greater display of zeal,

acuteness, and power on the part of coun-

sel. It is reasonably certain that if it

had been supposed to be doubtful whether

the opinions of non-experts were admis-

sible, objections would have been made
to them. Those opinions were argued by

the counsel, and considered by the court

and jury as evidence ; and there is no

reason to suspect that any one engaged in

the trial thought they were not evidence.

In addition to these precedents, we know,

upon the most authentic information,

that, down to the time when Judge

Parker left the bench in 1848, he didnot

understand that the early New Hamp-
shire practice with which he had been

familiar in State v. Corey, and State v.

Prescott, and of which he had expressed

his approval in Hamblett v. Hamblett,

had been abolished, and the contrary

Massachusetts practice established in its

place. After the delivery and publica-

tion of his opinion in Hamblett v. Ham-
blett, it is not probable that he would

assent to a silent reversal of the doctrine

of State V. Corey, or allow it lo be revers-

ed without some reason for or against the

innovation, being put on record. This

brings us down to a recent period. What-

ever uncertainty there is, has arisen since

Judge Parker presided in this court. In

1848, when he retired froip the bench

and removed from the state, the decision

in Texas had not been made, but the

Massachusetts exception had been disap-

proved in Hamblett v. Hamblett, and

rejected in State v. Eyan, State v. Corey,

and State v. Prescott. Down to 1848

there is no doubt that the doctrine of

Poole V. Richardson was not the law of

this state. This is a matter as to which

we have dates. The doctrine of Poole v.

Kichardson was not brought from Eng-

land with the body of the common law;

it was a ruling first made in this country

in the present century ; it had not gained

a foothold in this state twenty-one years

ago, and was never recognized in our

decisions until 1865. After Judge Parker

left the state, and before the trial of

Boardman v. Woodman, the question of

sanity was tried in a few cases, and so far

as any practice can be said to have grown
up in those few cases in those seventeen

years, it grew into conformity to the Mas-
sachusetts exception. So far as it amounted
to anything, it was u, silent, unauthentic

growth, and it is very easily explained.

No judge remained on the bench who had
participated in the decision of Hamblett

V. Hamblett, or in the trial of the early

cases. The significant observations of

Judge Parker, in Hamblett v. Hamblett,

were not kept prominently before the pro-

fession by any head-note or digest. They
were enveloped in a case of eighteen

pages, and in a part of it not Ukely to be
often if ever read ; they were entirely

overlooked or forgotten. The pamphlet

reports of State v. Eyan, State v. Corey,

and State v. Prescott, were scarce, seldom

if ever read and substantially unknown

;

and the surviving counsel who had been

engaged in those trials were no longer on

active duty at our bar, and had no occa-

sion to remonstrate against the change of

our practice. The Massachusetts excep-

tion prevailed in the territory adjoining

us on the south and east. The Massachu-

setts reports were used more than any

others except our own. The legal

treatises referring to this subject, in most

common- use among us, were written or

edited by Massachusetts men who were

not aware that the doctrine of Poole v.

Eichardson was a peculiarity of their

state, and who stated the Massachusetts

exception to be the common law, as they

erroneously supposed it was. Greenleaf

on Evidence and Massachusetts editions

of Jarman on Wills exercised a potent

influence in the introduction of that great

mistake : 1 Greenlf. Ev., | 440 ; 1 Jar-

man on Wills, 77, Mass. ed. In the sec-

ond and subsequent Massachusetts edi-
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tions of Jarman, the third chapter of the

first volume of the English edition was

omitted, and a new chapter by the Massa-

chusetts editor was inserted in its place.

In the text of this new chapter the editor

gives the peculiar local rule of Poole v.

Eichardson, as if it were common law.

It was stated in the advertisement to the

second edition that the editor had added

this new chapter to the original text ; but

the authorship of this chapter was very

likely to escape observation in the use

:generally made of the book. There was

one peculiarity in our practice which

opened the way for the introduction of

the Massachusetts exception. In 1826,

when the court consisted of Eichardson,
,

Green, and Harris, the case of Eoehestei-

V. Chester, 3 N. H. 349, was decided, in

which Judge Eichardson, being an inhab-

itant of Chester, did not sit. It was there

held that witnesses could not testify their

-opinions of the value of land. The deci-

sion of Green, X, and Harris, J., was

reported. In Peterboro' v. Jafifrey, 6 N.

H. 462, in which case Judge Parker

did not sit, the exception introduced in

Eochester v. Chester was followed ; it

was then necessarily applied to sleds

and all other property, and it continued

in force (Low v. Eaili-oad, 45 N. H. 370,

583,) until its excessive inconvenience in

practice could no longer be endured, and

it was rescinded by the legislature : Gen.

Stat., ch. 209, § 24. After Judge Bell

came to the bench, the court were never

unanimous against restoring the common

law rule which admitted opinions of the

value of property, but, in accordance with

the general usage, no dissent was publicly

expressed. The exception introduced

by Judge Green and Judge Harris in

Eochester v. Chester was peculiar to this

state; it seems never to have prevailed

anywhere else in the whole world : 1

Eedfield on Wills 137, 3 c; Crane v.

Northfleld, 33 Vt. 126 ; Clark v. Baird, 9

N. Y. 183 ; DeWitt v. Barley, 17 Id. 342,

.343 ; Kellogg v. Krauser, 14 S. & E: 137,

142; Laney v. Bradford, 4 Eich. 1; Beau-

bien v. Cicotte, 12 Mich. 507. Not only

was it a local peculiarity, it was a trouble-

some and mischievous one. Unless the

jury could have a view of the property

in question they could not, generally

have satisfactory evidence of its value,

and if they could have a view of it, their

information would generally have been

greatly increased by the opinions of per-

sons familiar with the property and with

the circumstances affecting its value. It

was unjust ; it often resulted in excessive,

often insufficient damages. It was expen-

sive and annoying ; the parties were com-

pelled to summon a greater number of

witnesses than would have been necessary

if their opinions could have been taken,

and the process of obtaining from them
such testimony as they were allowed to

give, and excluding tlieir opinions, was

difficult and tedious. It was inconsistent

with itself. Before the decision of Low
V. Eailroad, in 1864, witnesses were al-

lowed to testify that other similar prop-

erty had been actually sold for a certain

price : Hackett v. B., C. and M. Eailroad,

35 N. H. 390, 392, 398 ; their statement

of the similarity of property involved

their opinion, as was suggested by Judge
Wilcox, in Whipple v. Walpole, 10 N. H.
131, and by Judge Parker in Beard v.

Kirk, 11 Id. 401. The witness who was

not permitted to say that he thought a

certain horse was worth more or less

than a thousand dollars, was permit-

ted to give his opinion of the age, size,

weight, form, speed, strength, endurance,

health, appetite, docility, timidity, and
general disposition of the horse. He was
permitted to give his opinion on" these

points, because his statement of facts

without opinion was not the best evidence

;

and for the same reason the common law
aUows him to give his opinion of the value.

The great legal objection to Eochester v.

Chester is, that it was a violation of the

elementary rule of law which allows the

best evidence to be given of* which the

case in its nature is susceptible. Opin-
ions are the best evidence 'where Ian-
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guage is not adapted to convey those cir-

•cumstances on which the judgment must

be formed :' Clark v. Baird, 9 N. Y. 183,

196. Opinions are the best evidence

•when ' from the nature of the subject to

be investigated it cannot be so described

in language as to enable persons not eye

witnesses to form an accurate judgment

in regard to it. * * * No description

of a sled could enable a jury to judge as

accurately of its value as one who had an

opportunity of examining it. Two sleds

may be made of the same materials and

of the same dimensions, and the value of

one be three times that of the other ; as

two horses may have legs of the same

length, heads of the same size, and hair of

the same color, and yet be widely different

in value :' DeWitt v. Barley, 17 N. Y. 342,

343. Opinions, like other testimony, are

competent in the class of cases in which

they are the best evidence, as when a

mere description without opinion would

generally convey a very imperfect idea of

the force, meaning and inherent evidence

Xii the things described. Like other tes-

timony, opinions are incompetent in the

-class of cases in which they are not the

best evidence, as when they are founded

•on hearsay, or on evidence from which

the jury can form an opinion as well as

the witness. A rule that opinions are or

are not evidence must necessarily be in

•conflict witli the rule which admits the

best evidence. A constant observer of

the trial of cases examining the testimony

for the purpose of ascertaining how many
-opinions are received and how many
rejected, wUl find ten of the former as

often as he finds one of the latter ; and if

he is very critical he will find the ratio

much greater than that. Opinions are

constantly given. A case can hardly be

tried without them. Their number is so

vast and their use so habitual that they

are not noticed as opinions distinguished

from other evidence. 'It has been said

that a witness must not be examined in

chief as to his belief or persuasion, but

-only as to his knowledge of the fact, since

judgment must be given secundem aUegaia

et pMata ; and a man cannot be indicted

for perjury who falsely swears as to his

persuasion or belief. As far as regards

mere belief or persuasion which does not

rest upon a sufficient and legal foundation,

this position is correct; as where a man
believes a fact to be true merely because

he has heard it said to be so ; but with re-

spect to persuasion or belief, as founded

on facts within the actual knowledge of

the witness, the position is not true. On
questions of identity of persons and of

handwriting it is every day's practice for

witnesses to swear that they believe the

person to be the same, or the handwriting

to be that of a particular individual, al-

though they will not swear positively;

and the degree of credit to be attached to

the evidence is a question for the jury.

"With regard to the second objection it

has been decided that a man who falsely

swears that he thinks or believes, may be

indicted for perjury ;' 1 Stark. Ev. 153.

The cases of identity of persons and
things and of handwriting having been

named in the English books, as illustra-

tions of the competency of opinions, those

cases were supposed to be peculiar excep-

tions to the general rule, whereas they

are mere instances of the application of

the general rule which admits the best

evidence. This general, natui'al, funda-

mental, comprehensive, and chief rule of

evidence was gradually ignored, and spe-

cial and artificial rules were substituted
;

or if there was not an absolute substitu-

tion; there was such a removal of empha-

sis from the general rule to the special

ones that the former lost the overshadow-

ing influence and control which belong to

it. Entire systems of law, theology, me-
dicine, and philosophy are easily changed

by a transfer of emphasis from one poitit

to another. To say the least, the empha-
sis which belongs to the general rule

admitting the best evidence was gradually

taken from it and placed upon the fact

that there are some opinions which, not

being the best evidence, are not evidence

;



128 PEESONAL DISABILITIES OF TBSTATOES. [CHAP. Ill,

and this fact was gradually transformed

into a so-called general rule that opinions

are not evidence, and this artificial rule

was treated as a rule of law. The objec-

tion to this supposed rule against opinions

is, that it has usurped the place of the

supreme rule admitting the best evidence

;

that it is a mere statement of the supposed

fact that opinions are not admitted under

the rule of the best evidence, and that as

a statement of that kind it is not true.

The local peculiarity of Rochester v.

Chester tended strongly to build up and

give unlimited emphasis to the supposed

rule against opinions. If a farmer could

not give his opinion of the value of his

neighbor's farm, horse, or sled, of a ton

of hay or bushel of potatoes, there was a

difficulty in showing on what ground he

could give his opinion of his neighbor's

sanity. The legislature restored the com-

mon law in reference to opinions of value

;

the court ought to restore the common
law in reference to opinions of sanity.

The anomaly of our present practice is

easily traced to its source. The innova-

tion and error of Poole v. Eichardson

crept into this state surreptitiously be-

tween 1848 and 1865, after it had been

kept out more than forty years, and after

the formal attempt to introduce it in

State (1. Corey had signally failed.

Being open to all, and more than all, the

objections made against Rochester v.

Chester, and having lost its sole support

when that innovation and error was

swept away, it should be allowed to dis-

appear. When the fact that some opin-

ions are not the best evidence had been

magnified and turned into the so-called

general rule of law that opinions are not

evidence, and the rule admitting the best

evidence was supplanted by it, it was

thought necessary to find a special prece-

dent for every opinion before it could be

admitted. The judgments of Westmin-

ster Hall were searched to find a decision

that an opinion as to value of property

was competent; and to find another de-

cision that an opinion as to sanity was

competent. No such decisions could be

found. None had ever been made be-

cause such opinions had always been

received as unquestionably competent.

The reason of the failure to find the de-

cisions was not understood here. The
failure was taken as conclusive proof that

in England the opinions were not admit-

ted. When an American mistake of this

magnitude is discovered it is fit to be

corrected at once. To return to the true

principle is not to change the law, but to

cease violating the law ; or, putting it in

a milder form, to allow that which is the

law de facto to yield to that which is the

law dejure. In criminal cases, it is often

a question how nearly a footprint in earth

or snow corresponded to the form of

a shoe of the prisoner. A witness who
has seen the footprint and the shoe is

allowed to give his opinion on the sub-

ject, because a mere description of forms

would jiot be the best evidence. If a

plaster cast of the track, or the original

impression itself preserved by freezing,

could be produced, this evidence of its

form would be more satis&ctory than any

verbal description. So it is when an

impression has been made upon the mind
of a witness by the appearance and con-

duct of the prisoner, indicating sanity or

insanity ; that impression is the best evi-

dence the witness can give on the sub-

ject. His description of the appearance

and conduct is, in fact, but indirect and

imperfect evidence of the impression;

when he gives the original impression

itself, it is as if a footprint were brought

into court. In 1795, Sir A. G. Kinloch

was tried for the murder of his brother,

Sir Francis Kinloch : 25 St. Tr. 891, 985.

Sir Francis, in making an attempt to

seize and confine the defendant, had been

killed by him. The defence was insanity.

In the argument of Mr. Hope for the

defendant, the weight of opinions of in-

sanity was presented in this manner:

'And now, gentlemen, in the face of aU
this evidence, in opposition to the opin-

ion of every friend who saw him, in
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opposition to the advice of every profes-

sional person consulted on the occasion

;

in opposition to the impression of the

family ; to the attempt of Sir Francis

:

you, sitting here, wanting the strong

evidence which they had, his eyes, his

looks, his gestures, his tones, his whole

demeanor; you, sitting here, I say, are

desired presumptuously to determine that

all, all were mistaken; that the prisoner

was not mad, and coercion not necessary;

and this you are desired to do;—why?
Because he killed his brother ! Wonder-

ful conclusion ! If aiiything was wanting

to confirm the evidence arising from the

opinion of the family, that fatal event

puts it beyond doubt. If it could be

doubted whether Sir Francis too thought

him totally deranged; I answer, he has

sealed his opinion with his blood. They

had been taking precautions all night

against danger and pischief from the

prisoner ; and when the dreaded mischief

happens, it is given you as a proof that

their precautious were unnecessary; ad-

mirable logic! That they apprehended

danger is clear.—Why ? They have told

you because they thought him mad ; the

mischief happens ; and that which they

dreaded as the natural consequence of

his madness, you are to take as a proof

of the soundness of his understanding.'

If the evidence thus argued by Mr. Hope

was inadmissible, the court should not

have allowed him to make that argument.

But if a prosecuting ofiicer should object

to such an argument being made, was

tliere ever a court that would sustain the

objection? A non-expert may testify

that, in his opinion, the plaintiff was sin-

cerely attached to the defendant (McKee

V. Nelson, 4 Cow. 355, cited as law in

Eobertson «. Stark, 15 N. H. 114) ; that

the plaintiff 'seemed satisfied' with a

business arrangement proposed to him by

the witness (Bradley v. S. F. M. Co., 30

N. H. 487, 491) ; that the witness thought

a horse 'was not then sound, * * *

his feet appeared to have a disease of

long standing' (Willis v. Quimby, 31

I

N. H. 485, 487) ; that a horse ' ap-

peared to be well, and free from disease,

that he traveled well, ate well, breathed

freely ;' that ' i-unning him round the

yard he showed distress in his breathing ;'

that he thought he ' never saw any indi-

cation of the horse being diseased ''(Spear

V. Richardson, 34 N. H. 428, 429, 430, 431)

;

that there were, at a certain place, ' some

hard excavations, but nothing approach-

ing the nature of hard pan ' (Currier v.

B. & M. E. E., 34 N. H. 498, 501, 508)

;

that a lady's health, in the opinion of the

witness, ' had not been near so good since

'

a certain time 'as before,' 'that she had

a very severe fit of sickness in the fall of

1861, and that she recovered very slowly

after she began to mend,' that the witness

' considered her very sick ;' that the de-

fendant, in carrying a barrel of flour at

one time, and a barrel ot sugar at another,

'seemed to carry them easily;' 'that he

should call the defendant a very active

man ;' ' that he had a scuffle with ' the

defendant, in which the defendant 'was

too much for him ' (State v. Knapp, 45 N.

H. 148, 149, 154); that the witness 'did

not see any appearance of fright' in a

horse at the time of an accident, that the

horse ' did not appear to be frightened in

the least, before he went off the bank or

afterwards,' that ' he appeared to be

rather a sulky-dispositioned horse to use

'

(Whittier v. Franklin, 46 N. H. 23) ; that

a carriage not seen by the witness, ap-

peared, from the sound, to start from a

certain point (State v. Shinborn, 46 N. H.

497, 501) ; that the plaintiflT' ' seemed to

suffer, and seemed weak and debilitated,'

that 'she did not seem to be excited,

frightened,' that 'she was lamer in the

morning ' than the day before (Taylor v.

E. E., 48 N. H. 304, 306, 309) ; and, since

the restoration of the common law, opin-

ions of the value of property are admit-

ted here as well as everywhere else. If

opinions of physical condition are com-

petent, opinions of mental condition must

be competent. The difficulty of provirig

physical health or disease, without opin-
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ion, makes opinion a legal grade of best

evidence ; the difficulty of proving men-

tal health or disease, without opinion, is

still greater, and makes opinion more pal-

pably a class of best evidence. Lord Hale

recognized the similarity of insanity and

intoxication, and treated of both under the

head of 'idiocy, madness, and lunacy.'

After describing ' dementia iiaturalis,' and
' dementia acddentalis' he says, ' The

third sort of dementia is that which is de-

mentia affectata, namely drunkenness. This

vice doth deprive men of the use of rea-

son, and puts many men into a perfect but

temporary phrensy; * * * such a

person shall have no privilege by this

voluntary contracted madness, but shall

have the same judgment as if he were in

his right senses :' 1 Hale P. C. 32. In

this case, it is unanimously decided that

witnesses, not experts, were properly al-

lowed to testify that, at times the defend-

ant did appear, and at times did not ap-

pear, to be under the influence of intoxi-

cating liqiior. Admitting opinions of the

influence of alcohol, and rejecting opinions

of insanity, is arbitrary. It was not so in

Judge Kichardson's day. In State tj. Corey,

one witness testified that there was one

time when he saw the defendant ' out—
cannot say whether he had been drinking

or not ;' and several testified that they

had 'never known of his being deranged

except from liquor.' Exclude opinions

of the infiuence of alcohol, and, in many
cases, it would be a trying task for the

jury to guess, upon the evidence, whether

the defendant was intoxicated or insane.

The appearances and conduct which gave

to one witness an impression that this de-

fendant was intoxicated, may have given

to others the impression that he was in-

sane ; and when a man is on trial for his

life, the state is not entitled to a mon-

opoly of the opinions. Under the excep-

tion of Poole V. Bichardson, counsel who

have introduced evidence tending to show

insanity, have, in most if not in all cases,

been painfully aware of the fact that their

client's cause sufiered unjustly from the

suppression of an important class of the

best evidence. The exclusion of opinions

is practically a, one-sided exclusion. A
witness for the state is allowed to say that

the defendant appeared natural or as

usual ; that is a clear opinion ; and it is

understood and taken by the counsel,

court, and jury as a full and explicit opin-

ion that the defendant was sane. If the

witness should testify in terms, that, in

his opinion, the defendant was sane, the

effect of his testimony would not be al-

tered in the slightest degree. On the

other side, a witness is allowed to say that

the defendant did not appear natui'al, or

did appear peculiarly or strangely ; that

also is a clear opinion; and if it were

necessarily understood and taken as a foil

and explicit opinion that the defendant

was insane, therewould be no inj ustice, and

the exception excluding opinions would be

totally abolished. If ' unnatural,' by its

peculiar use in this connection, should, in

evidence, come to be synonymous with

'insane,' as 'natural' is underatood to

be synonymous with 'sane,' the legal

question now under consideration would

dwindle to a point of literary taste. But

the effect of the opinion that the defend-

ant did not appear natural, or did appear

peculiarly or strangely, falls far short of

the eflfect of an opinion that he appeared

to be insane ; and the state has this great

and unfair advantage over the accused.

If he has feigned insanity for the purpose

of escaping punishment, a mere narration

by the witnesses of their observations of

him would probably appear like very

strong evidence of insanity ; whereas this

evidence might be properly and truthfully

rebutted by their opinions ; they might

have observed evidence of simulation

which they could not describe. And thus

the modern, eccentric, Nisi Prius ruling

supposed by Mr. Tyng to have been made
in Poole v. Richardson, and unfortunately

published by him, operates unavoidably

to oppress and endanger the accused, who,

by reason of insanity, are innocent ; and
to encourage crime by shielding the guilty
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who feign insanity. Objectionable as the

new dogma is in all the details of its prac-

tical operation, it is also, in a purely legal

view, a violation of the elementary princi-

ple which admits the best evidence." * *

Note E. The subjects of fraud and

undue influence may be considered most

advantageously at one and the same time.

For, while they are not in all particulars

identical, they are so closely allied that

it would be difficult, and not wholly

profitable, to treat of the one and not of

the other. Fraud is generally, if not

^ways, accomplished in the matter of the

execution of a testament in such a manner

as that it will constitute an undue influ-

ence on the mind of the testator. But,

on the other hand, undue influence may
often be exercised to that extent that it

will invalidate a will, and at the same time

be wholly free from fraud. " To invaU-

•date a will on the ground oi fraud and

undue influence, it must be shown that

ithey were practiced with respect to the

will itself, or so contemporaneously with

the will, or connected with it, as by

-almost presumption to affect it. Other

frauds committed against a testator are

only evidence to raise a strong suspicion

against any act done under the superin-

tendence, or by the interference, of those

<!ommitting them." Jones v. Goodrich, 5

Moo. P. C. 16. "Fraud is no less detest-

able in law than open force. Wherefore

when the testator is circumvented by

fraud the testament is of no more force

than if he were constrained by fear.

With regard to what deceit shall annul a

testament on the ground of fraud, as in

the case of a will made under fear, it is

left to the discretion of the judge, com-

paring the deceit to the capacity or under-

standing of the person deceived, to dis-

cover whether it be such as may over-

throw the testament or not. If a part of

a will has been obtained by fraud, probate,

it should seem, ought to be refused as to

that part and granted as to the rest."

Wms. Ex'rs (6th Am. ed.) 63. "The
modes of fraud are infinite ; and it has

been said that courts of equity have very

wisely never laid down as a general

proposition what shall constitute fraud

or any general rule beyond which they

will not go upon the ground of fraud lest

other means of avoiding the equity of

the courts may be found. It is usually

and accurately divided however into two

large classes, actual fraud and construc-

tive fraud." Flood on Wills 396. Mr.

Justice Story says :
" Fraud in the sense

of a court of equity properly includes all

acts, omissions and concealments which

involve a breach of legal or equitable

duty, trust or confidence justly reposed

and are injurious to another or by which

an undue and unconscientious advantage

is taken of another." Story's Eq. Jur., §

187. Another distinguished writer says

:

" By fraud is meant all surprise, trick,

cunning, dissembling and other unfair

way that is used to cheat any one."

Domat 1, 18, 3. Fraud cannot be pre-

sumed, but the circumstances may render

fraud so probable that the court will re-

quire stronger proof than in cases where

all natural presumptions are in favor of

the disposition and free will of the testa-

tor. Jones V. Goodrich, ubi supra. Cir-

cumvention by means of fraud, will be

considered in the same light as constraint

by force, and will have the same effect in

setting aside a will as such constraint has.

Miller v. Miller, 3 Serg. & E. 267. "If

the testator be compelled by violence, or

urged by threatenings, to make his testa-

ment, the testament being made by just

fear, is ineffectual. Likewise if he be

circumvented by fraud, the testament

loseth its force ; for albeit honest and

modest intercession or request is not pro-

hibited, yet these fraudulent and mali-

cious means, whereby men are secretly

induced to make their testaments, are no

less detestable than open force." 1 Swinb.

22. " So if by over importunement. As

if a man make his will in his sick-

ness, by the over importuning of his wife,

to the end he may be quiet ; this shall be

said to be a will made by constraint ; and
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Bhall not be a good will." Style 427, Con-

stable V. Tufiiell, 4 Hagg. 465. In the

case of Hall v. Hall, 37 L. J. P. 40, thfe

general law as to undue influence is very

clearly stated in the following language

:

" To make a good will, a man must be a

free agent. But all influences are not

unlawful. Persuasion— appeals to the

aflections, or ties of kindred—to a senti-

ment of gratitude for past services, or

pity for future destitution, or the like

—

these are all legitimate, and may be fairly

pressed on a testator. On the other hand,

pressure, of whatever character, whether

acting on the fears or the hopes, if so

exerted as to overpower the volition,

without convincing the judgment, is a

species of restraint under which no valid

will can be made. Importunity or threats

such as the testator has not the courage

to resist—moral command assei-ted and

yielded to for tlie sake of peace and quiet,

or of escaping from distress of mind or

social discomfort—these if carried to a

degree in which the free play of the tes-

tator's judgment, discretion, or wish is

overborne, will constitute undue influ-

ence, though no force is either used or

threatened. In a word a testator may be

led, but not driven ; and his will must be

the offspring of his own volition, and not

the record of some one else's." To con-

stitute undue influence, some act or acts

must have been done to cause the testator

to dispose of his property contrary to his

desire. Leverett's Heirs v. Carlisle, 19

Ala. 80 ; Forney v. Terrell, 4 W. Va. 729.

Mere passsion or prejudice, or the effect of

peculiar religious views, will not be suffi-

cient. Newton v. Carbery, 5 Cranch C. C.

632. What degree of influence will viti-

ate a will, will depend upon the capacity

in other respects of thg testator. What
would be an undue influence on one man

would be no influence at all on another.

A man of strong will, whose mind is in

its wonted vigor, could not be shown to

have been influenced by what might be

such influence as to wholly invalidate the

will of one whose mind had been weak-

ened by sickness, dissipation or age. But
as well in the case of the sick, dissipated,

or aged, as in that of one in health and
vigor, in the case of him whose intellect

is weak, as of him whose mind is strong,,

that influence which will be sufficient to

invalidate a will must be such as, in some
degree, or to some extent, to deprive the

party affected thereby of his free agency

and to make the will not the product of

his own untrkmmeled thought. Com-
stock V. Hadlyme, 8 Conn. 254 ; Shailer v,

Bumstead, 99 Mass. 112; Harrel «. Har-
rel, 1 Duv. 203 ; Chandler v. Ferris, 1

Harr. (Del.) 454 ; Leveretfs Heirs v. Car-

lisle, 19 Ala. 80 ; Denton v. Franklin, 9 B.

Mon. 28 ; RoUwagen », EoHwagen, 63 N,
Y. 504 ; Lynch v. Clements, 9 C. E. Gr.

(N. J.) 431 ; Breed v. Pratt, 18 Pick. 115;

Thompson v. Kyner, 65 Penna. St. 368 f

Poolu. Pool, 85 Ala. 12; Davis v. Cal-

vert, 5 Gill & J. 269 ; Marshall v. FUnn,
4 Jones (N. C.) L. 199 ; CNeall v. Farr,

1 Eich. 80 ; Eogers v. Diamond, 13 Ark,

474; McDaniel v. Crosby, 19 Ark. 533 f

Wright V. Howe, 7 Jones (N. C.) L. 412.

In Potts i>. House, 6 Ga. 324, Lumpkin, J.,

says: "On this subject as on that with

regard to capacity no precise and distinct

line can be drawn. Suffice it to say that

the influence exercised must be an un-

lawful importunity on account of the man-
ner or motive of its exertion and by rea-

son of which the testator's mind was so

embarrassed and restrained in its opera-

tion that he was not master of his own
opinions in respect to the disposition of

his estate. * * The only inquiry

for courts is, Was the testator, from the

infirmity of age or other cause, constrained

to act against his will, to do that which he
was unable to refuse, by importunity or

threats or any other way by which one

person acquires dominion and control

over another? If so the validity of the

wiU may be impeached ; and it is wholly

immaterial from what quarter this undue
influence which destroys free agency

comes." To the same point Sir John
Nicholl said :

" I may perhaps prelimi-
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narily observe that importunity in its cor-

rect legal acceptation must be in such de-

gree as to take away from the testator free

agency—^it must be such importunity as

Jie is too weak to resist—such as will ren-

der the act no longer the act of the de-

-ceased—not the free act of a capable testa-

tor, in order to invalidate the instrument.

Kindleside i'. Hai-rison, 2 Phillim. 449,

551. The influence to vitiate an act must

be such as to amount to force and coercion

destroying free agency, and there must be

proof that the act was obtained by this

coercion. Williams v. Goude, 1 Hagg.

577, 581. Gardiner v. Gardiner, 34 N. Y.

155 ; Gaither v. Gaither, 20 Gta. 709. To

be within the meaning of the rule of law

it must be an influence amounting to co-

(Crcion or fraud. But actual violence is

not necessary to constitute coercion. Im-

aginary terrors may be sufficient for that

purpose. Boyse v. Kossborough, 6 H. L.

Cas. 2. In order to set aside the will of

a person of sound mind it must be shown

•that the circumstances of its execution are

inconsistent with any hypothesis but un-

due influence, which cannot be presumed,

but must be shown, and in connection

-with the will and not with other things.

lb. See also Brick v. Brick, 66 N. Y. 144;

Eekert v. Flowry, 43 Penna. St. 46 ; Mc-

Intire v. McConn, 28 Iowa 480; Barnes !).

Barnes, 66 Me. 286 ; Turner v. Cheesman,

2 McCart. 243; Taylor v. Kelly, 31 Ala.'

59
;
Marshall v. Flinn, 4 Jones (N. C.) L.

199 ; Wampler v. Wampler, 9 Md. 540

;

•O'Neall V. Farr, 1 Kich. 80; Morris v.

Stokes, 21 Ga. 552 ; McDaniel v. Crosby,

19 Ark. 533 ; Moore v. Blauvelt, 2 Mc-

•Cart. 367 ; Gardner v. Gardner, 22 Wend.

526 ; Sutton v. Sutton, 5 Harr. (Del.) 459

;

..-Stackhouse v. Horton, 2 McCart. 202;

Wightman v. Stoddard, 3 Bradf. 393;

Eoe V. Taylor, 45 111. 485 ; Harvey «. Sul-

lens, •46 Mo. 147 ; Children's Aid Society

V. Loveridge, 70 N. Y. 387 ; Seguine v. Se-

-guine, 3 Keyes 663 ; Eutherford v. Morris,

•77 111. 397 ; Higginsi). Carlton, 28 Md. 115

;

Hoge's Estate, 2 Brews. 450; Leeper v.

TTaylor, 49 Ala. 221 ; Eabb v. Graham, 43

Ind. 1. In Boyse v. Kossborough, 6 H.

L. Cas. 2, 47, this subject received thor-

ough consideration, and Lord Cranworth

observed :
" In a popular sense, we often

speak of a person exercising undue influ-

ence over another, when the influence cer-

tainly is not of a nature which would in-

validate a will. A young man is often

led into dissipation by following the ex-

ample of a companion of riper jears, to

whom he looks up, and who leads him to

consider habits ofdissipation as venial, and

perhaps even creditable ; the companion

is then correctly said to exercise an undue

influence. But if in these circumstances

the young man, influenced by his regard

for the person who had thus led him

astray, were to make a will and leave to

him everything he possessed, such a will

certainly could not be impeached on the

ground of undue influence. Nor would

the case be altered merely because the

companionhad urged, or even importuned,

the young man so to dispose of his prop-

erty
;
pro-vided only, that in making suph

a will the young man was really carrying

into effect his own intention formed with-

out either coercion or fraud. I must fur-

ther remark that all the difficulties of de-

fining the point at which influence exerted

over the mind of a testator becomes so

pressing as to be propei'ly described as

coercion are greatly enhanced when the

question is one between husband and wife.

The relation constituted by marriage is of

a nature which makes it as diflicult to in-

quire, as it would be impolitic to permit

inquiry, into all which may have passed

in the intimate union of affections and

interests which it is the paramount pur-

pose of that connection to cherish. * *

In order, therefore, to have something to

guide us in our inquiries on this very

difficult subject, I am prepared to say that

influence, in order to be undue within the

meaning of any rule of law which would

make it sufficient to vitiate a will, must be

an influence exercised either by coercion

or by fraud. In the interpretation, indeed,

of these words some latitude must ba
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allowed. In order to come to the conclueion

that a will has been obtained by coercion,

it is not necessary to establish that actual

violence has been used or even threatened.

The conduct of a person in vigorous

health towards one feeble in body, even

though not unsound in mind, may be

such as to excite terror and make him

execute as his will an instrument which,

if he had been free from such influence,

he would not have executed. Imaginary

terrors may have been created sufficient

to deprive him of free agency. A will

thus made may possibly be described as

obtained by coercion. So as to fraud; If a

wife by falsehood raises prejudices in the

mind of her husband against those who
would be the natural objects of his

bounty, and by contrivance keeps him

from intercourse with his relatives, to

the end that these impressions which she

knows he had thus formed to their disad-

vantage may never be removed, such

contrivance may perhaps be equivalent

to positive fraud, and may render invalid

any will executed under false impressions

thus kept alive. It is however extremely

difficult to state in the abstract what acts

will constitute undue influence in ques-

tions of this nature. It is sufficient to say,

that allowing a fair latitude of construc-

tion, they must range themselves under

one or other of these heads—coercion or

fraud. One point, liowever, is beyond

dispute, and that is that where once it has

been proved that a will has been executed

with due solemnities by a person of com-

petent understanding, and apparently a

free agent, the burthen of proving that it

was executed under undue influence is on

the party who alleges it. Undue influence

cannot be presumed." His lordship then

proceeds to comment upon the facts in

evidence in the case, after which he says

:

" But in order to set aside the will of a

person of sound mind, it is not suflicient

to show that the circumstances attending

its execution are consistent with the hy-

pothesis of its having been obtained by

undue influence. It must be shown that

they are inconsistent with a contrary hy-

pothesis. * * The undue influence must

be an influence exercised in relation to-

the will itself, not an influence in relation

to other matters or transactions. But
this principle must not be carried too far..

Where a jury sees that at and near the-

time when the will sought to be impeach-

ed was executed the alleged testator was,,

in other important transactions, so under-

the influence of the persons benefitted by
the will that as to them he was not a free-

agent but was acting under undue control,,

the circumstances may be such as fairly

to warrant the conclusion, even in the-

absenee of evidence bearing directly oiv.

the execution of the will, that in regard

to that also the same undue influence was

exercised." In Stackhouse v. Horton, 2:

McCart. 202, 231, it is said :
" Such influ-

ence, if any was exerted, must amount
to fraud. Nothing less can vitiate the-

instrument." See also Simmerman v^

Songer, 29 Gratt. 9. In Shailer v. Bum-
stead, 99 Mass. 112, 121, commenting

upon this subject, Colt, J., said: "To-

establish the charge of fraud and undue

influence, two points must be sustained

:

first, the fact of the deception practised, or

the influence exercised; and next, that,

this fraud and influence were eflfectual in

producing the alleged result, misleading

or overcoming the party in this particular-

act. The evidence under the first branch

embraces all those exterior acts and dec-

larations of others used and contrived to

defraud or control the testator ; and un-

der the last includes all that may tend to

show that the testator was of that peculiar

mental structure, was possessed of those

intrinsic or accidental qualities, was sub-

ject to such passion or prejudice, of such

peiTerse or feeble will, or so mentally

infirm in any respect, as to render it

probable that the efforts used were suc-

cessful in producing in the will offered

the combined result. The purpose of the-

evidence in this direction is to establish

that liability of the testator to be easily-

affected by fraud or undue influence,.
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which constitutes the necessary counter-

part and complement of the other facts to

be proved. Without such proof, the

issue can seldom, if ever, be maintained.

It is said to be doubtful whether the ex-

istence and exercise of undue influence

does not necessarily presuppose weak-

ness of mind, and whether the acts of one

who was in all respects sound can be set

aside on that ground in the absence of

proof of fraud or imposition. And it is

certain that, however ingenious the fraud

or coercive the influence may be, it is of

no consequence, if there was intelligence

enough to detect and strength enough to

resist them. The inquiry is of course

directed to the condition at the date of

the execution of the will ; but the entire

moral and intellectual development of the

testator at that time is more or less in-

volved ; not alone those substantive and

inherent qualities which enter into the

constitution of the man, but those less

permanent features which may be said to

belong to and spring from the affections

and emotions, as well as those morbid

developments which have their origin in

some physical disturbance. All that is

peculiar in temperament or modes of

thought, the idiosyncrasies of the man,

so far as susceptibility is thereby shown,

present proper considerations for the jury.

They must be satisfied, by a comparison

of the will, in all its provisions, and

under all the exterior influences which

were brought to bear upon its execution,

with the maker of it as he then was, that

such a will could not be the result of the

free and uncontrolled action of such a

man so operated upon, before they can by

their verdict invalidate it. As before

stated, the previous conduct and declara-

tions are admissible ; and so, by the

weight of authority and upon principle,

are subsequent declarations, when they

denote the mental ' fact to be proved.

For, by common observation and experi-

ence, the existence of many forms of

mental development, especially that of

weakness in those faculties which are

an essential part of the mind itself, when
once proved, imply that the infirmity

must have existed for some considerable

time. The inference is quite as conclu-

sive that such condition must have had

a gradual and progressive development,

requiring antecedent lapse of time, as

that it will continue, when once proved,

for any considerable period thereafter.

The decay and loss of vigor which often

accompanies old age furnishes the most

common illustration of this. It is diflB-

cult to say that declarations offered to

establish mental facts of this description

are of equal weight, whether occurring

before or after the act in question. But,

if they are equally significant and no
more remote in point of time, they are

equally competent, and may be quite as

influential with the jury. The diflicnlty

in the admission of these subsequent

statements of the testator has been, that,

while competent for the purpose above

indicated, they are not, by the better

reason and the most authoritative deci-

sions, admissible to establish the fact of

fraud and undue influence as one of the

constituent elements of the issue. When
used for such purpose, they are mere hear-

say, which, by reason of the death of the

party whose statements are so offered, can

never be explained or contradicted by him.

Obtained, it may be, by deception or per-

siiasion, and always liable to the infirmi-

ties of human recollection, their admis-

sion for such purpose would go far to

destroy the security which it is essential

to preserve. The declaration is not to be

wholly rejected, however, if admissible

on other grounds ; and it must be left to

the judge carefully to point out how far

it is to be rejected or received as evidence

by the jury. Ordinarily we should ex-

pect more or less evidence of the prior

existence of those peculiarities which the

subsequent declarations give evidence of;

and in the reported cases this will gen-

erally be found to be so. It is not neces-

sary to decide whether, in the entire

absence of such evidence, subsequent
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declarations would ever be competent.

Where a foundation is laid by evidence

tending to show a previous state of mind,

and its continued existence past the time

of the execution of the will is attempted

to be proved by subsequent conduct and

declarations, such declarations are admis-

sible, provided they are significant of a

condition sufficiently permanent, and are

made so near the time as to aflford a rea-

sonable inference that such was the state

at the time in question. The doctrines

thus stated are maintained by the cur-

rent of English and American authority."

Provis i;. Keed, 5 Bing. 435 ; Marston v.

Koe, 8 Ad. & El. 14 ; Constable v. Tufnell,

4 Hagg. 465 ; Jackson v. Kniffen, 2 Johns.

31 ; "Waterman v. Whitney, 11 N. Y. 157
;

Comstock J). Hadlyme, 8 Conn. 254 ; Boy-

Ian V. Meeker, 4 Dutch. 274; Eeel v. Keel,

1 Hawks (N. C.) 248 ; Howell v. Barden,

3 Dev. (N. C.) 442 ; Moritz v. Brough, 16

Serg. & R. 402 ; MoTaggart v. Thompson,

14 Penna. St. 149 ; Cawthorn v. Haynes, 24

Mo. 236; Kobinson v. Hutchinson, 26

Vermont 47 ; St. Leger's Appeal, 34 Conn.

434; Breed v. Pratt, 18 Pick. 115; Patter-

son V. Patterson, 6 Serg. & E. 55 ; Nus-

sear v. Arnold, 13 Serg. & E. 323; Creely

V. Ostrander, 3 Bradf. 107 ; Potts v. House,

6 Ga. 324; Eeynolds v. Boot, 62 Barb.

250 ; Thompson v. Kyper, 65 Penna. St.

368 ; McKeone v. Barnes, 108 Mass. 344

;

Grardiner m Gardiner, 34 N. Y. 155 ; Glo-

ver V. Hayden, 4 Cush. 580 ; Lowe v. Wil-

liamson, 1 Gr. Ch. (N. J.) 82. See also

Coffin V. Coffin, 23 N. Y. 9 ; Coleman v.

Eobertson, 17 Ala. 84; Wampler v. Wam-
pler, 9 Md. 540; Hall v. Hall, 38 Ala.

131 ; Thornton v. Thornton, 39 Vt. 122

;

Woodward v. James, 3 Strobh. 552 ; Floyd

V. Floyd, 3 Strobh. 44 ; Brown v. Moore,

6 Yerg. (Tenn.) 272 ; Harris i,. Betson, 1

Stew. (N. J.) 211 ; Eutherford v. Morris,

77 111. 397 ; McKinley v. Lamb, 56 Barb.

284; Lawrence v. Steel, 66 N. C. 584; Lee

V. Lee, 71 N. C. 139; Bundy v. MoKnight,

48 Ind. 502. In the case of Chandler v.

Ferris, 1 Harr. (Del.) 454, 464, Clayton,

C. J., said ; " If the jury were satisfied

from the evidence that tlie testator was

capable of exercising thought and judg-

ment and reflection^ if he knew what he

was about and had memory and judg-

ment his will could not be invalidated on

the ground of insanity. Neither could it

be set aside on the ground of undue influ-

ence unless such influence amounted to

a degree of constraint such as the tes-

tator was too weak to resist: such as

deprived him of his free agency and pre-

vented him from doing as he pleased with

his property. Keither advice, nor argu-

ments, nor persuasion would vitiate a wUl
made freely and from conviction, though

such wiU might not have been made but

for such advice and persuasion." It is

not possible to define or describe, with

exactness, what influence amounts to un-

due influence, in the sense of the law;

this can only be done in general and

approximate terms.
,
In each case, the

decision must be arrived at by the appli-

cation of these general principles, with

good sense, to the special facts and sur-

roundings of the case. Lynch ii. Clem-

ents, 9 C. E. Gr. (N. J.) 431 ; Moore v.

Blauvelt, 2 McCart. 367. General ill-

treatment of a wife by her husband, is

not a sufficient ground for impeaching

her will in his favor. McMahon v. Eyan,

20 Penna. St. 329. Undue influence must

be proved in each case. It is not a pre-

sumption, but a conclusion. Humphrey's
WiU, 11 C. E. Gr. (N. J.) 513; Carroll v.

Norton, 3 Bradf. 291 ; Stackhouse v. Hor-
ton, 2 MeCart. 202 ; McKeone v. Barnes,

108 Mass. 344; Higgins v. Carlton, 28

Md. 115. Yet it need not be proved

directly, but may be, and most frequently

is, proved circumstantially. Eeynolds v.

Eoot, 62 Barb. 250 ; Titlow v. Titlow, 54

Penna. St. 216 ; Jackman's' Will, 26 Wise.

104. Although mere weakness of intel-

lect does not prove undue influence, yet

it may be that, in
, that feeble st?,te, the

testator more readily and easily becomes
the victim of the improper influences of

unprincipled and designing persons who
see fit to practice upon him. Eeynolds
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V. Eoot, 62 Barb. 250. So a strong cir-

cumstance to show undue influence would

be the exclusion, by the testator, of a

daughter with whom he had had no diiffi-

culty, and who was in need of his aid. lb.

But neither moral nor physical constraint

is to be inferred from mental weakness

alone. Eckert v. Flowry, 43 Penna. St.

46. If the testator act upon the sug-

gestion of others, this will not invali-

date the will, if there be no evidence of

improper dealing or imdue influence.

Creely v. Ostrander, 3 Bradf. 107;

Chandler v. Ferris, 1 Harr. (Del.) 454.

T., a semi-imbecile, who had once been in

an asylum, made his will giving various

small legacies to relatives and giving the

residue to his sister M. ; his sister E. was

excluded from all benefit in the estate.

Before the time of making the will, M.
had repeatedly told T. that E. intended

to send him to the asylum, and would do

it, in order that she might obtain control

of his property. It was held that the will

in favor of M. was procured by undue in-

fluence. Alexander's Will, 12 C. E. Gr.

(N. J.) 463. In a case where A. gave

110,000 to S., who was a priest of the Eo-

man Catholic church, to which A. be-

longed, A. during his last illness con-

fessed to S., and S. acted as attorney for

A. in the matter of his will, Butler, J.,

said :
" The rule that undue influence in

respect to a legacy is to be presumed,

when the relation of attorney and client

subsists between the testator and the lega-

tee, and the will is drawn by the latter, is .

well established, and was recognized in

the charge of the court. * * * The

presumption is one oi fact—a badge of

fraud, (for undue influence is a species of

fraud,)—and, like other presumptions of

fact, may be rebutted by any evidence

which tends to show, and satisfies the jury,

that in the particular case it is untrue. It

is not that the mere relation necessarily in-

duces or exerts an undue influence, (for

all legacies by clients to their attorneys

are not presumptively induced by undue

influence,) but because drawing the will

presents an opportunity and a temptation,

which, together with the personal friend-

ship and confidence and influence of the

relation, justify suspicion and the require-

ment from the legatee of satisfactory evi-

dence that the opportunity was not em-
braced and the influence was not exerted."

St. Leger's Appeal, 34 Conn. 434, 450.

This presumption exists, and therefore the

burden of proof is upon the party sustain-

ing the will to show clearly and fully that

the making and execution of the will was
free from impropriety and unfairness and
the jury should be satisfied that the rela-

tion had no improper influence over the

mind of the testator and did not induce

him to make a different disposition from

what he otherwise would have done. Ibid.

Wilson V. Moran, 3 Bradf. 172 ; Wright v.

Howe, 7 Jones (N. C.) Eq. 412. So too

as to the relation of guardian and ward
;

if a will be made beneficial to the guar-

dian by the ward it is incumbent upon
those who would establish the will to show
beyond reasonable doubt that the testator

had such freedom of will and action as

are requisite to render a will legally valid.

Breed v. Pratt, 18 Pick. 115; Meek „.

Perry, 36 Miss. 190 ; Garvin's Adm'r v.

Williams, 44 Mo. 465 ; Gaither v. Gaither,

20 Ga. 721 ; Taylor v. Taylor, 8 How.
183 ; De Montmorency v. Devereux, 7 CI.

& Fin. 188 ; Wells v. Middleton, 1 Cox
125 ; Fish v. Miller, 1 Hofi: Ch. 273. In

the case of Garvin's Adm'r i;. Williams,

44 Mo. 465, 469, in commenting upon this

subject, it is said by Wagner, J. :
" There

is no subject in the whole range of equity

jurisprudence where its salutary princi-

ples have been more often invoked than

in those cases where donations have been

obtained by persons standing in some con-

fidential, fiduciary, or other relation to-

ward the donor, and where they may have

exercised dominion over him. Transac-

tions of this kind taking place between

attorney and client, spiritual adviser and

advisee, trustee and cestui que trust, parent

and child, guardian and ward, are watched

by courts with the most scrutinizing jeal-
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ousy, and generally held to be presump-

tively void." And fui-ther, speaking as

to the relations existing between guardi-

ans and wards, the same learned judge

says: "And here it must be observed

that the rule is applied not exclusively

while the relation actually exists, but for

such period of time thereafter as may be

sufficient to insure complete emancipation

on the part of the ward, and aflford him
an independent and unbiased opportunity

to investigate for himself and see that

everything is correct. Chancellor Wal-

worth said, in one case, that it was not

the practice of the com-t to discharge the

guardian absolutely, and to order his bond

to be given up immediately upon the in-

fant's arriving at age, although he had

settled with the guardian ; that the ward,

notwithstanding such settlement, was en-'

titled to a reasonable time, after he be-

came of age, to investigate the accounts

of the guardian, and to surcharge and fal-

sify the same if, upon such investigation,

he found anything wrong. (In re Van
Horn, 7 Paige 46; Willard's Eq. 182.)"

In further discussing the subject, he con-

tinues :
" It would be indeed strange and

remarkable if any distinction were made,

and the doctrine did not apply to wills

;

that the law should watch with such ex-

treme jealousy, and throw every safe-

guard around the living, and deny it to

those who were just ready to sink into

the grave on account of disease ; that, on

grounds of public utility, men of health

should be protected because by reason of

certain confidence they were placed in a

situation where they were liable to be im-

posed 01^ yet wlieu they were placed in

the same relation, emaciated by sickness,

and bereft to a great extent of their intel-

lectual capacity, they should fall a prey to

cupidity and avarice. When advantage

is taken of persons living and they have

been deprived of their rights by undue

influence, their wrongs may be made
known, and a, remedy is easily afforded

;

but where a will is procured from a per-

son stricken with disease from wliich he

never recovers, who is to disclose the in-

justice which has been perpetrated, and
unfold the means which led to its execu-

tion? It is true that while the testator

is living, his will is ambulatory, and may
be altered or revoked ; but this principle

is of no consequence when he is induced

to make and publish it in view of impend-

ing death, when no opportunity or recon-

sideration is open to him." In Meek v.

Perry, 36 Miss. 190, David McKinnie
died, leaving two daughters, Mary and

Louisa. Michael McKinnie, their uncle,

qualified as their guardian. Five months

after Louisa had arrived at age, being in

low health, she made her will, giving all

her property to her uncle, the guardian,

and disinheriting her sister, and died four

days afterward. The Supreme Court of

Mississippi set the will aside, and said

that in transactions between guardian and

ward, the law, upon a principle of public

policy, and to protect the ward against

the efforts of overweening confidence and

self-delusion, and the infirmities of a

hasty, precipitate judgment, presumed

the existence of undue influence on the

part of the guardian, and therefore such

dealings were prima facie void, and would

be so held unles? the guardian showed, by

the clearest proof, that he dealt with the

ward exactly like a stranger, taking no
advantage of his influence over him or

his superior knowledge in relation to the

subject matter of the transaction, and that

the ward's act was the result of his own
volition and upon the fullest deliberation.

In the case of Huguenin v. Baseley, 14

Ves. 299, the Chancellor reviews the cases,

and places his decision on the ground of

public utility ; and in Wood v. Downes, 18

Ves. 127, the same doctrine is reiterated.

Since those decisions were rendered there

are many cases reported in the English

books, some of which might seem to

qualify or mitigate the stringent and in-

flexible rule laid down by the early Chan-
cellors ; but an examination will show
that where gifts or donations have been
upheld between parties where confidential
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relations existed, it has been under special

and peculiar circumstances, and where an

entire absence of undue influence was ap-

parent. In connection with evidence of a

conspiracy between the father and mother

of the testator, and in connection with

the evidence of fraud and imposition on

the testator's wife, it is competent to show

that the estate came by tlie wife, that it

was valuable, and that she had been prac-

ticed upon, to induce her to consent that

it should be changed from real to personal

estate, to give the testator a disposing

power over it. Patterson v. Patterson, 6

Serg. & E. 55. The influence must be a

present coercive power operating upon

the mind of the testator at or about the

time of the factum of the will. Although

threats have been made or even actual

violence has been practiced upon or to-

ward the testator, and that, too, avowedly

for the purpose of influencing the making

of the will, yet if the testamentary

act itself be far removed from the time of

such threats or violence it will not be pos-

sible to set aside the will on that account.

Eckert u. Flowry, 43 Penna. St. 46;

Chandler v. Ferris, 1 Harr. (Del.) 454;

Thompson v. Kyner, 65 Penna. St. 368

;

McMahon v. Eyan, 20 Penna. St. 329;

Gardiner v. Gardiner, 34 N. Y. 155 ; Se-

chrest v. Edwards, 4 Mete. (Ky.) 163;

Marshall v. Flinn, 4 Jones L. 199; Mon-

roe V. Barclay, 17 Ohio St. 302 ; Higgins

V. Carlton, 28 Md. 115 ; Tyson v. Tyson,

37 Md. 567 ; Eabb v. Graham, 43 Ind. 1.

But see to the contrary, Taylor v. Wil-

burn, 20 Mo. 306. The fact that the will

in question displays an entire change

from former testamentary intentions is

strong evidence of undue influence in its

procurement. Tyler v. Gardiner, 35 N. Y.

559. And drafts of previous wills made

by direction of the testator, though not

executed, are evidence to be considered,

and will throw " very considerable light

"

on the question of the testator's intentions.

Thornton v. Thornton, 39 Vt. 122. The

unnatural character of the will is always

to be considered as calculated to show

either incapacity or undue influence
;
yet,

of itself, it is probably never sufficient

ground for the presumption that the will

was procm-ed by undue influence. Kevil

II. Kevil, 2 Bush. 614 ; Carpenter v. Cal-

vert, 83 111. 62 ; Higgins v. Carlton, 28-

Md. 115. Nor is it proper, by instruc-

tions or otherwise, in such a case, to invite

the jury to an investigation of the ques-

tion whether the will is a just will and a

proper disposition of the testator's es-

tate. Carpenter n. Calvert, «6i supra..

On the other hand all influence is not

undue influence. The procuring a will

to be made unless by foul means is noth-

ing against its validity. A man may, by

fair argument and persuasion, or even by

flattery, induce another to make a will,

and even to make it in his favor. Miller

V. Miller, 3 Serg. & E. 267 ; Harrison's

Will, 1 B. Mon. 351 ; Mclntire v. Mc-
Conn, 28 Iowa 480 ; Sechrest v. Edwards,

4 Mete. (Ky.) 163; Small v. Small, 4
Greenl. 220; Jackman's Will, 26 Wise.

104; Chandler v. Ferris, 1 Harr. (Del.)

454 ; Lowe v. Williamson, 1 Gr. Ch..

(N. J.) 82; Eoe ji.^raylor, 45 111. 485;.

Eogers v. Diamond, 13 Ark. 474; Mc-
Daniel v. Crosby, 19 Ark. 533 ; Sutton

V. Sutton, 5 Harr. (Del.) 459 ; Newhouse-

V. Godwin, 17 Barb. 236; Gilreath «,

Gilreath, 4 Jones (N. C.) Eq. 142 ; Lide

V. Lide, 2 Brev. 403; Pingree v. Jones^

80 111. 177 ; Davis v. Calvert, 5 Qill & J.

269 ; Yoe v. McCord, 74 111. 33 ; Hoge's

Estate, 2 Brews. 450; Tawney v. Long,

76 Penna. St. 106 ; Eabb v. Graham, 43

Ind. 1. The fact that the provisions of

the will were changed by the testator in

accordance with the solicitations of, and

in order to gratify, his wife, wiU not pei' se

prove undue influence. Eankin it. Ean-

kin, 61 Mo. 295. In the case of Stulz v.

Schaeffle, 18 Ehg. Law & Eq. 576, the

will was obtained from one J. S. by the

importunity of his wife, and the will was

sustained, the court holding that such an

influence exercised by the wife was not

an undue influence. JL/umpkin, J., said t

" With respect to a will alleged to have
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been obtained by undue influence, I would

remark, that it is not unlawful for a per-

son, by honest intercession and persuasion,

to procure a will in favor of himself or

another ; neither is it to induce the testa-

tor, by fair and flattering speeches; for

•though persuasion may be employed to

induce the dispositions in a will, this does

not amount to influence in the legal

sense. If a wife, by her virtues, has

gained such an ascendency over her hus-

band and so rivalled his affections that

her good pleasure is a law to him, such

an influence can never be a reason -for

impeaching a will made in her favor,

«ven to the exclusion of the residue of

his family. Nor would it be safe to set

aside a wiU on the ground of influence,

importunity or undue advantage taken of

the testator by his wife, though it should

be proved that she possessed a powerfid

influence over his mind and conduct in

the general concerns of life." Potts v.

House, 6 Ga. 324; Small v. Small, 4

Oreenl. 220; Jaokman's Will, 26 Wise.

104. An influence worthily exerted for

the benefit of others ought not to condemn

the will. Harrison's Will, 1 B. Mon. 351.

Unless it be an interested infiuence it cannot

be considered that it is an undue influence,

lb. Kindness and attention do not of them-

selves constitute undue influence so as to

invalidate a will. Gleespin's Will, 11 C. E.

Gr. (N.J.) 523 ; Den d. Trumbull «;. Gib-

ions, 2 Zab. 117 ; Eoe v. Taylor, 45 111. 485
;

Eogers v. Diamond, 13 Ark. 474; Eu-
therford v. Morris, 77 111. 397 ; Allmon v.

Pigg, 82 111. 149 ; Higgius v. Carlton, 28

Md. 115. In n, well-considered case in

Michigan touching this question Camp-
bell, J., said :

" In all cases of this kind

it has been customary, as the reports

show, to allow a wide range of inquiry

into the family relations, and the terms

upon which they liave lived. It would

be impossible to obtain a clear idea con-

cerning motives and probabilities without

it. These cases, as before intimated, are

determined generally upon circumstantial

evidence ; and it must be received upon

all points tending to throw light upon

the various family relations. The same

remark will apply to the negative evi-

dence that no complaint was made by

Beaubien of any importunity from his

natural heirs.' Although of no great

force alone, it had - tendency, if true, to

show that her charges made to him about

their rapacity did not meet with any re-

sponse in his feelings, and also that he

had not been driven to disinherit them

by any importunities of theirs. It was

not irrelevant, and was admissible as

throwing some light, however faint,

upon these domestic affairs." Again he

said :
" It is true, of course, that making

one will does not, of itself, render it at all

unlikely that another will may be sub-

stituted ; but previous preferences and

plans may have a plain bearing upon an

issue where the question arises whether

the testator has understandingly, and of

his own free will, changed his settled

views." Beaubien v. Cicotte, 12 Mich.

459, 488. In this same case it was also

held that it was competent on an issue as

to undue influence to give evidence that

the testator regretted that he had mar-

ried, that he had not control at home,

that he stood in fear of his wife, and that

to avoid trouble at home he was obliged

to submit to his wife's demands. Beau-

bien V. Cicotte, vii mpra. So it is held

in New York that the question whether

the will is such as would be expected

from the disposition and affections of

the testator and also from his declarations

about it, should be carefully considered.

AUen n. Public Adm'r, 1 Bradf. 378.

And it is said by Church, C. J., "A tes-

tator has, of course, a right to change

radically and arbitrarily, the manner of

disposing of his property, and, in the ab-

sence of fraud, courts will sustain his

action in this respect ; but when, accord-

ing to the ordinary motives which operate

upon men, we find an unnatural change

made in a sick man's will, and one appa-

rently contrary to his previous fixed and
determined purpose, it is the duty of
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courts to scrutinize closely the circum-

stances, with a view of ascertaining

whether the act was free, voluntary and

intelligent." McLaughlin v. McDevitt,

63 N. Y. 213, 217. In Children's Aid So-

ciety V. Loveridge, 70 N. Y. 387, 394, Mil-

ler, J., said :
" The position of the con-

testants is that the execution of the will

was procured by the exercise of undue

influence on the part of those who were

the beneficiaries, and who, at the very

time of the making of the same, were pos-

sessed of her confidence and surrounded

her. In order to avoid a will, upon any

such ground, it must be shown that the

influence exercised amounted to a moral

coercion, which restrained independent

action and destroyed free agency, or

which, by importunity which could not

be resisted, constrained the testator to do

that which was against his free will and

desire, but which he was unable to refuse

or too weak to resist. It must not be the

promptings of affection ; the desire of

gratifying the wishes of another ; the ties

of attachment arising from consanguinity,

or the memory of kind acts and friendly

offices, but a coercion produced by impor-

tunity, or by a silent, resistless power

which the strong will often exercises over

the weak and infirm, and which could not

be resisted, so that the motive was tanta-

mount to force or fear. Gratitude, love,

esteem or friendship which induces an-

other to make testamentary dispositions

of property cannot ordinarily be consid-

ered as arising from undue influence, and

all these motives are allowed to have fuU

scope, without in any way affecting the

validity of the act. So, also, lawful in-

fluences which arise from the claims of

kindred and family or other intimate per-

sonal relations are proper subjects for

consideration in the disposition of estates,

and if allowed to influence a testator in

his last will, cannot be regarded as ille-

gitimate or as furnishing cause for legal

condemnation." Influence arising from

gratitude, affection or esteem will not be

held to be undue influence. Gardiner v.

Gardiner, 34 N. Y. 155 ; Jackman's Will,,

26 Wis. 104 ; Tyler v. Gardiner, 35 N. Y.
559; Glover v. Hayden, 4 Cush. 580;

Eutherford v. Morris, 77 111. 397. But
such influence may be carried so far as to

invalidate the will. Davis v. Calvert, 5
Gill & J. 269. And though the influence

acquii-ed by kind offices be exercised over

a testator above eighty years of age,

whose bodily faculties are impaired, and

who without good reason entertains feel-

ings of hostility toward his family, the

will cannot on that account be invalidated.

Lowe V. Williamson, 1 Gr. Ch. (N. J.) 82.

But although this is so as to parties whose

influence arises from the ordinary social

relations of life, it cannot be allowed a»

to an influence arising from any unlawful

relations. Dean v. Negley, 41 Penna. St.

312. See also Eudy v. Ulrich, 69 Penna.

St. 177 ; Kessinger v. Kessinger, 37 Ind.

341 ; Monroe v. Barclay, 17 Ohio St. 302.

There is also a difference to be noted be-

tween the influence exerted by a wife

upon the testator and that exerted upon

him by a woman who' is living with him
in adulterous relations. Nussear v. Ar-

nold, 13 Serg. & E. 323 ; Parr v. Thomp-

son, Cheves 37 ; Denton v. Franklin, 9 B.

Mon. 28 ; Dean v. Negley, vii supra.

However, when a testator lives with a

woman to whom he is not legally married,

and leaves to her and her children a

large portion of his estate, this will not

create q,ny presumption that the will was

executed under improper influence. Main

V. Eyder, 84 Penna. St. 217. But this

unlawful relation ought to be considered

in determining the question of undue in-

fluence. However, the question is one of

fact for the jury. lb. The mere fact

that the will is in favor of a woman—

a

mulatto—who had great power over the

testator, and with whom he had lived in

an adulterous manner, is not sufficient to

set aside a will legally executed. Farr v.

Thompson, Cheves 37. But the will of

an aged man in Kentucky executed under

very similar circumstances, was set aside.

Denton v. Franklin, 9 B. Mon. 28. Proof
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that the principal legatee has had unlaw-

ful sexual intercourse with the testatrix

will not constitute sufficient ground to set

^ide the will. Eoe v. Taylor, 45 111. 485.

Nor that the testator had lived in adulter-

-oua relations with the mother of the prin-

cipal legatee. Rudy v. Ulrich, 69 Penna.

St. 177. The burden of showing that a,

"will was procured by means of undue in-

fluence is on the party alleging it. Tyler

®. Gardiner, 35 N. Y. 559 ; Small v. Small,

4 Greenl. 220 ; Glover v. Hayden, 4 Cush.

580; Baldwin v. Parker, 99 Mass. 79;

Taylor v. Wilburn, 20 Mo. 306 ; Davis v.

Davis, 123 Mass. 590 ; Higgins v. Carlton,

28 Md. 115. If no evidence be offered

of any influence exerted upon the testator

at or about the time of making the will,

.nor of any fraud, misrepresentation or

•constraint, it Ls error to submit to the

jury the question whether any undue in-

fluence had been exerted. Eckert v.

Flowry, 43 Penna. St. 46. An influence

may often be obtained through practicing

on the religious beliefs or fears of a party.

The courts are very jealous of an influ-

•ence exerted through this channel. A
grant of an annuity obtained by a person

having "o spiritual asoendency'' over a

woman who was under a state of religious

delusion, was set aside upon principles of

public policy. Norton v. Belly, 2 Eden

286. In the matter of undue influence

evidence is not admissible to show that

one of the devisees had intimated that he

had procured the will to be made, and

that it was read to him, and that he had

given reasons why a brother and a sister

got so small portions. Miller v. Miller,

3 Serg. & E. 267. But statements made

by the sole legatee, known to him to be

false, as to the execution and contents of

the will, are competent for the contestant.

Pairchild v. Bascomb, 35 Vt. 398. So also

are declarations, by a legatee accused of

undue influence, made four years before

the execution of the will, to the ef-

fect that the testator was of unsound

mind. Bobinson v. Hutchinson, 31 Vt. 443.

If one legacy in a will be procured by

fraud or undue influence, this will not

invalidate the will beyond that particular

legacy ; it must stand as to all other lega-

cies ; but if the fraud or undue influence

aflects the entire will, it cannot be sus-

tained. Florey v. Florey, 24 Ala. 241;

Baker's Will, 2 Bedf 179 ; In re Welsh,

1 Bedf. 238. So, too, the fraudulent alter-

ation of one legacy will not otherwise

invalidate the will. Smith t-.Fenner, 1 Gall.

C. G. 170. The procurement, by undue

influence, of the revocation of an existing

-valid will, will not be sustained by the

law, and if a testator be induced by fear

or threats, or affection, or any other cause

unduly exercised, being enfeebled in body

and mind, to destroy his will, provided,

however, the influence of such motives be

sufficient to take away his free agency

and to make the act not an act of his own
free will, such destruction of his will will

not amount to a revocation, but the will so

destroyed still remains in full force. Bat-

ton V. Watson, 13 Ga. 63. If, after the

execution of the will, the testator declared

that he was induced to make it by undue

influence, such declaration is not admis-

sible to prove that fact. Bobinson v.

Hutchinson, 26 Vt. 38; Bichardson v.

Bichardson, 35 Vt. 238. But declara-

tions of this character, made by the tes-

tator about the time of the factwm, either

just before or just after, which tend to

show the state of the testator's mind at

that time, are competent evidence to

prove undue influence. Bobinson v.

Hutchinson, vhi supra. On the question

of undue influence, as well as of mental

capacity, it is permitted the contestants

to show that the testator had brothers

and sisters, known to him to be poor, and
for whom he cherished affection, for whom
he made no provision

; also that testator

knew that the sole legatee was intemper-

ate. Fairchild v. Bascomb, 35 Vt. 398.

But a will obtained by undue influence

may not always be set aside on that

account. The court will consider all the

circumstances, as the time that may have
elapsed between the execution of the will
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and the death of the testator, and subse-

quent acts that he may have done in

direct or constructive ratification of the

will, any declaration that he may have

subsequently made to the effect that

although unduly influenced at the time

of the making of the will he had since

become satisfied with it and wished it to

stand. For where the will has been a

long time in existence, in the control of

the testator, undestroyed, uncanceled or

unrevoked, the court may be justified in

inferring that he had thereby ratified the

will, and certainly any man may, by

direct declarations or well-authenticated

acts, adopt freely, and with full intent to

ratify it, a, will which may have been

procured in this way. Small v. Small, 4

Greenl. 220; Shailer v. Bumstead, 99

Mass. 112. In this latter case Colt, J.,

said :
" A will made when fraud or com-

pulsion is used may nevertheless be

shown to be the free act of the party, by

proof of statements in which the will and

its provisions are approved, made when

relieved of any improper influence or

coercion. It is always open to inquiry

whether undue influence in any case

-operated to produce the will ; and, as the

will is ambulatory during life, the con-

duct and declarations of the testator upon

that point are entitled to some weight.

Indeed, the fact alone that the will, exe-

cuted with due solemnity by a competent

person, is suffered to remain unrevoked

for any considerable time after the alleged

causes have ceased to operate, is evidence

that it was fairly executed; to meet

which, to some extent at least, statements

of dissatisfaction with or want of knowl-

edge of its contents are worthy of consid-

eration and clearly competent, however

slight their influence in overcoming the

fact that there is no revocation." 99

Mass. 125. It seems that a court of

equity will not entertain a bill to set

aside a will on account of fraud and im-

position. Story Eq. Jur., ?? 1446, 1449,

a ; Lyne v. Guardian, 1 Mo. 410 ; Blue

n. Patterson, 1 Dev. & B. (N. C.) Eq. 457.

In a recent case on this subject it was

said by Bradley, J.: "Whatever may
have been the original ground of this

rule (perhaps something in the peculiar

constitution of the English coiu:ts) the

most satisfactory ground of its continued

prevalence is, that the constitution of a

succession to a deceased person's estate

partakes, in some degree, of the nature of

a proceeding in rem, in which all persons

in the world who have any interest are

deemed parties, and are concluded as

upon res judicata by the decision of the

court having jurisdiction. The public

interest requires that the estates of de-

ceased persons, being deprived of a mas-

ter, and subject to all manner of claims,

should at once devolve to a new and

competent ownership ; aiid, consequently,

that there should be some convenient

jurisdiction and mode of proceeding by
which this devolution may be efiected

with least chance of injustice and fraud

;

and that the result attained should be

firm and perpetual. The courts invested

with this jurisdiction should have ample

powers both of process and investigation,

and sufiicient opportunity should be given

to check and revise proceedings tainted

with mistake, fraud, or illegality. These

objects are generally accomplished by
the constitution and powers which are

given to the probate courts, and the

modes provided for reviewing their pro-

ceedings. And one of the principal rea-

sons assigned by the equity courts for

not entertaining bills on questions of

probate is, that the probate courts them-

selves have all the powers and machinery

necessary to give free and adequate relief."

In re Broderlck's Will, 21 Wall. 503, 509.

By statute in England, it is provided that

no will of any petty officer, seaman,

non-commissioned oflicer of marines, or

marine, shall be deemed good and valid

in law, to any intent or purpose, which

shall be contained, printed or written, in

the same instrument, paper, or parch-

ment, with apower of attorney. 1 Wm. IV.,

c. 20 ; 28 and 29 Vict., o. 72, ? 4. These
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statutes, and earlier ones on the same

subject, of which these take the place,

have been enacted, owing to the advan-

tage often taken of sea-faring men on

account of the pressure of their neces-

sities ; and it is the policy of the English

law, particularly, to guard the testament-

ary acts of this class of persons, owing to

the facility with which they are taken

advantage of. But it is not the intent of

this law to set aside every will where

there is an existing debt between the

mariner and his agent ; but, in such case,

there must be the best of proof that the

will was not made merely as a security

for the debt. On this point, see Moore v.

Stevens, 3 PMU. 190, note (o) ; Zacharias

V. CoUis, 3 PhiU. 176, 202; Hay v. MuUo,

2 Cas. temp. Lee 273 ; Deardsley v. Flem-

ing, 2 Cas. temp. Lee 98 ; Ramsay v. Gal-

oot, 2 Cas. teinp. Lee 322; Master v.

Stone, 2 Cas. temp. Lee 339. The influ-

ence which would avoid gifts inter vivos,

is not, of necessity, sufficient to invalidate

a will. Therefore, although the natural

influence arising from the relation of

parent and child, husband and wife, attor-

ney and client, confessor and penitent, or

guardian and ward, exerted by those who
possess it, to obtain a benefit for them-

selves, in the matter of a gift inter vivos,

will be held to be an undue influence,

such influence may be exerted in obtain-

ing a legacy, provided the testator thor-

oughly understands what he is doing, and

is a free agent. Parfifct v. Lawless, 41 L.

J. P. 68; 27 L. T. (N. S.) 215. But the

party benefited must show, affirmatively,

that the other party could have formed a

free and unfettered judgment in the mat-

ter. S. C, L. E., 2 P. & D. 462. A deed

obtained from a father by his children,

will not be sanctioned by a court of

equity, if it appear to have been pro-

cured by an abuse of confidence reposed

in his children by the grantor, who, in

order to procure it, took advantage 'of his

age, weakness, and partiality for them,

the consideration being also inadequate,

Whelan v. Whelan, 3 Cowen 537. A
deed obtained by fraud and imdue influ-

ence, is void, and it wiU. be set aside in

equity, not only as to the onewho practiced

the fraud or exerted the influence, but as

to any person who may have acquired

an interest under it, though he may be

entirely innocent. lb. A person falsely

supposing his estate to be in danger, con-

veys it to his children, who, knowing that

it is not in danger, neglect to inform the

grantor ; this neglect is a sufficient ground

for avoiding the deed. lb. But a child

may, by fair argument, obtain a deed in

his favor from his parent. Gilreath v.

Gibeatli, 4 Jones (N. C.) Eq. 142.
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CHAPTER IV-

WHAT MAY BE DEVISED OE BEQUEATHED. 1

The power of testamentary disposition extends to all interests in

real and personal estate, which, at the decease of the tes- Testator may
^ ' ' dispose of

tator, would, if not so disposed of, devolve to his general
^J^Jg^J'^yoj^^

real, or persona! representatives, (a) whether the testator "^°^^"'.

be the legal or the beneficial owner only, or unite in him- tattles.

1. Before proceeding with the inquiry

as to what may be devised or bequeathed,

it may be advantageous to endeavor to

form a distinct idea of what is a devise,

and what is a legacy, and how they differ

from each other, and also what is a be-

quest. An old writer says :
"A devise or

legacy is where a man in his testament

doth give anything to another ; the first

of these terms is properly applied to the

gift of lands, and the last to the gift of

goods or chattels ; and therefore a devise

strictly is said to be where a man in his

testament doth give his lands to another

after his decease ; and a legacy is said to

be where a man in his testament doth

give any chattel to another to have after

the death of the testator.'' Shep. Touch.

400. " A legacy is said to be bequeathed

and the gift of a legacy is called a be-

quest." Flood on Wills 1. Frequently,

however, the term bequest is taken to be

the general expression, including the spe-

cific terms devise and legacy ; it is there-

fore used by many, if not most writers,

indiscriminately in speaking of both de-

vises and legacies, and as applying equally

well to both real and personal estate. The

party taking is denominated respectively

devisee or legatee, as he is the recipient

under the will of land or personalty. The
great drawback upon the use of the word

bequest is that it has no corresponding

• word to denote the party taking, as in the

case of the terms devise and legacy. Go-

dolphin says that " a legacy is some par-

ticular thing or things given or left by a

testator in his testament wherein an ex-

ecutor is appointed, to be paid or per-

formed by his executor or by an intestate

in a codicil or last will wherein no execu-

tor is appointed to be paid or performed

by an administrator.'' Godolph., pt. 3,

ch. 1, § 1. Although a legacy is generally

understood to refer strictly to personalty

yet its meaning may be extended to prop-

erty not technically within its import, in

order to carry out the intention of the tes-

tator. If, then, it appear evidently to a

court of construction that the language of

the will fairly justifies a wider interpre-

tation than would ordinarily be allowed,

legacy may so be extended as to include

lands. Lord Mansfield said in Brady ».

Cubitt, 1 Doug. 31,39," Theword legacy in

its ordinary signification is applied to

money, but it may signify a devise of land

and may here comprehend the devise

[(o) Or, if he became entitled by de- ancestor. 1 Vict., c. 26, \ 3. And
scent, on the heir or customary heir ofhis Ingilby v. Amcotts, 21 Beav. 585.]

K [*46]
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self both these characters. 2 Tried by this rule, it is obvious that a

devise or bequest by a joint tenant of real or personal estate is void, in

Joint estates the cvcnt of the testator dying; in the lifetime of his co-
not devisable.

i i

proprietor, whose title by survivorship takes precedence

which the testator calls a gift." "The
word legacy, however," says Lord Den-

man, " must be admitted to have a direct

reference to personalty, and not to a de-

vise of land." But by reference to sev-

eral cases his lordship then shows that

where the true and ordinary significance

of the word is not observed, the meaning

to be given to the word must be decided

by the intention of the testator. It is

also said that whether the word "be-

queath" means the same as "devise,"

when made use of in a will, must be de-

termined by the connection in which it is

found. Dow V. Dow, 36 Me. 211. An
annuity is a legacy charged on the whole

estate, not specifically devised. Trent v.

Trent, Gilmer 174.

2. By the old Roman Law of the

Twelve Tables a testator was permitted to

leave all his property by way of legacies.

But subsequently, by what was called the

Lex Falddia, a Koman testator could not

bequeath more than three-quarters of his

property in legacies, so that to the heirs,

whether one or more, there remained, in

any event, one-quarter of the entire prop-

erty, which was called the Falcidian por-

tion.. Just. 2, 22, T)e Lege Faicidia. The
progress of the English law has been in a

directly opposite course from that of the

Koman law, for while in early times the

English testator had not the power to be-

queath all his personalty as he might

have elected, the legislation of England

has constantly enlarged the powers of tes-

tators in this behalf, until now the law of

England permits a testator to dispose of

all his effects by will in such manner as

he may desire. "With us in England

the power of bequeathing is co-eval with

the first rudiments of law ; for we have

no traces or memorials of any time when

it did not exist. But we are not to imagine

that this power of bequeathing extended

originally to all a man's personal estate.

On the contrary, Glanvil will inform us

that by the common law, as it stood in the

reign of Henry II., a man's goods were to

be divided into three equal parts, of which
one went to his heirs or lineal descend-

ants, another to his wife, and the third

was at his own disposal. * * * xhe
shares of the wife and children were
called their reasonable parts ; and the writ

de rationabile parte bonorum was given to

recover them. This continued to be the

law of the land at the time of Magna
Oharta * * * and Sir Henry Finch
lays it Sown expressly in the reign of

» Charles I. to be the general law of the

land." 2 Black. Com. 491. By statute,

1 Vict., i;. 26, ^ 3, it is enacted "that it

shall be lawful for every person to devise,

bequeath or dispose of by his will exe-

cuted in manner hereinafter required all

real estate and all personal estate which
he shall be entitled to, either at law or in

equity, at the time of his death, and
which if not so devised, bequeathed or

disposed of would devolve upon the heir-

at-law, or customary heir of him, or, if he
became entitled by descent, of his ances-

tor, or upon his executor or administra-

tor; and that the power hereby given

shall extend to all real estate of the na-

ture of customary freehold or tenant

right or customary or copyhold, notwith-

standing that the testator may not have
surrendered the same to the use of his

will, or notiwithstanding that, being enti-

' tied as heir, devisee, or otherwise to be
admitted thereto, he shall not have been
admitted thereto, or notwithstanding that

the same, in consequence of the want of

a custom to devise or surrender to the use

of a will or otherwise, could not at law
have been disposed of by will if this act
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•of the claim of the devisee or legatee, as it would of tliat of the heir

or administrator, of the pre-deceased joint tenant, in case he had died

intestate. (6) If, on the other iiand, the testator survives his companion

in the tenancy, the efficacy of the devise or bequest formerly depended

on the nature of the property ; iu the case of a freehold interest, the

devise was void as not authorized by the statute 34 Hen. VIII., c. 5,

the testator not having a sole estate when he made liis will ; and, by

parity of reasoning, any divided part or share which, after the execu-

tion of the will, he might have acquired on [a severance of the jointure,

or] a partition of the property, would not pass thereby.- (c) But this

reasoning, it is obvious, did not apply to leasehold property or other

had not been made, or notwithstanding

that the same in consequence of there

being a custom that a will or a surrender

to the use of a will should continue in

force for a limited time only, or any other

special custom, could not have been dis-

posed of by will according to the power

• contained in this act, if this act had not

been made; and also to estates pur autre

vie, whether there shall or shall not be

any special occupant thereof and whether

the same shall be freehold, customary

freehold, tenant right, customary or copy-

hold, or of any other tenure, and whether

the same shall be a corporeal or an incor-

poreal hereditament ; and also to all con-

tingent, executory or other future inter-

ests in any real, or personal estate,

whether the testator may or may not be

ascertained as the person or one of the

persons in whom the same respectively

may become vested, and whether he may
be entitled thereto under the instrument

by which the same respectively were

created or under any disposition thereof

by deed or will ; and also to all rights of

entry for conditions broken, and other

rights of entry ; and also to such of the

same estates, interests and rights respec-

tively, and other real and personal estate

as the testator may be entitled to at the

time of his death, notwithstanding that

he may become entitled to the same sub-

sequently to the execution of his will."

The right to dispose of property by will

is as broad and comprehensive as the

right of disposition while living. Eoss v.

Duncan, Freem. Ch. (Miss.) 587. A tes-

tator may bequeath a life estate in per-

sonal property to one, and limit a remain-

der therein to another. Hetfield v. Fow-

ler, 60 111. 45. In one case the testator

bequeathed his personal property, but

made no devise of his real estate. His

real estate was sufficient to pay all debts

of the testator. It was held that the leg-

atee of the personal property took that

property discharged from the payment of

debts. McCuUom ^. Chidester, 63 111.

477. If a testator bequeath all his inter-

est in certain, described estate, such be-

quest will operate as an assignment of his

interest as lessee in that estate. Martin v.

Tobin, 123 Mass. 85. In Louisiana it is

held that if a person enters into a second

marriage, children of the first marriage

surviving, he cannot give to his intended

spouse more than one-fifth of the estate

in usufruct. Williams v. Hardy, 15 La.

Ann. 286. And in Illinois, every devise

of real estate is fraudulent and void as

against existing creditors of the devisor.

Eyan v. Jones, 15 111. 1. See also Heuser

V. Harris, 42 111. 425 ; Ehoads v. Ehoads,

43 111. 239 ; Carmichael v. Eeed, 45 111.

108 ; Barry v. Barry, 15 Kans. 587.

(6) Co. Litt. 185 a.

(c) Swift d. Neale v. Eoberts, 1 W. Bl.

476, 3 Burr. 1488.
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personal estate; a future interest in which, devolving by survivorship

or acquired by partition, would, like all other after-acquired personalty,

pass by a general or residuary bequest ; and such, it will be remem-

bered, is now the rule with respect to real estate devised by wills made

since the year 1837. In regard to such a will, therefore, it is unneces-

sary to inquire whether the devising joint tenant had become solely

seised by survivorship at the period of its execu*tion ; it is enough

that he had acquired a devisable interest in the estate at the time of,

his decease. (d)3

{d) As to the devise of trust es-

tates.—The doctrine respecting joint ten-

ancies comes under consideration in prac-

tice most frequently in regard to trust es-

tates which, where vested in a plurality

of persons, are commonly limited to them

as joint tenants, on account of the ob-

vious convenience attending the devolu-

tion of the estate to the survivors or sur-

vivor for the time being, instead of the

title to the respective shares being dedu-

cible through the representatives of the

several deceased trustees. The testacy or

intestacy of any trustee, who at his de-

cease leaves a co-trustee (between whom
and himself there existed ajoint tenancy),

it is unnecessary to inquire into ; but in

case he were the sole trustee at his death,

his will, if he left any, should be exam-

ined, in order to ascertain whether it con-

tains an express devise of, or a devise ca-

pable of operating on freehold interests

vested in the testator as trustee ; and if

the will (being made before the year 1838)

were subject to the old law, it would be

also proper to see that the surviving trus-

tee had become solely entitled by survi-

vorship before the making of the will.

Where the deceased trustee was a female

under coverture, or was uninterruptedly

subject to any other personal disability

aflFecting the testamentary capacity, of

course the necessity of an inquiry into

the existence of a will is superseded. It is

then only requisite to ascertain who is the

common-law heir (as to freehold inter-

ests), or the customary heir (as to copy-

[*47]

holds) of the deceased trustee ; though it

is to be observed that if the trustee in

question were a married woman, and the

subject of the trust were a freehold of in-

heritance, the legal title would not be
complete without the junction of her sur-

viving husband, in case she had had issue

by him capable of inheriting the prop-

erty
;
the husband having, under such

circumstances, an estate for life as tenant

by the curtesy. This is a point which is

sometimes overlooked. Dower, also, at-

taches on a mere legal ownership, but a»

it is not an actual estate, being only a
legal right, the enforcement of which

would be restrained in equity, the con-

currence of the widow of a deceased trus-

tee is never required.

3. Trustees, by appointment and accept-

ance of office, becomejoint tenants. Eaton

V. Smith, 2 Beav. 236. But one trustee is

not liable, in the absence of collusion, for

the default of his co-trustee. Brice »,

Stokes, 2 L. C. Eq. 899; 4 Kent 513,

Property held in joint tenancy by the tes-

tator will survive to the other joint ten-

ants, and therefore cannot be given by
will; thus, for instance, if property bfr

transferred by the testator into the joint

names of himself and his wife, there being^

nothing to rebut the presumption of ad-

vancement, such property cannot be given

by wUl, whether by specific gift or in any

other manner. Dummer v. Pitcher, 2

My. & K. 262 ; Coates v. Stevens, 1 Y. &
C. Ex. 66 ; Grosvener v. Durston, 25 Beav.

97.



-CHAP. IV.] WHAT MAY BE DEVISED OR BEQUEATHED. 149

Where the several co-proprietors are tenants in common, or copar-

ceners, each has [a sole estate, and therefore] an absolute power of

testamentary disposition over his or her undivided share.

An executory interest in real or personal estate, was (and of course

still is) disposable by will, if the nature of the contingency Executory in-

on which it is dependent be such that the interest does not devisable,

cease with the life of the testator ; in other words, if it be descendible

-or transmissible. 4 This doctrine, in regard to real estate, was recog-

4. 4 Kent 284. Blackstone says : "But

'ixmtingeneies and mere possibilities, though

they may be released, or devised by mil

or may pass to the heir or executor, yet

cannot (it hath been said) be assigned to

a stranger, unless coupled with some pres-

-ent interest." 2 Com. 290. To which

Ml-. Chitty adds the following :
" It is now

well established, as a general rule, that

possibilities (not meaning thereby mere

hopes of succession, Carleton v. Leighton,

3 Meriv. 671 ; Jones v. Eoe, 3 T. B. 93,

96;) are devisable: for a disposition of

•equitable interests in land, though not

good at law, may be sustained in equity.

(Perry o. Phelips, 1 Ves., Jr., 254 ; Sca-

Tven V. Blunt, 7 Ves. 300 ; Moor v. Haw-

kins, 2 Eden 343.) But the generality of

the doctrine that en)ery equitable interest

is devisable, requires at least one excep-

tion ;—the devisee of a copyhold must be

-considered as having an equitable interest

therein ; but it has been decided, that he

cannot devise the same before he has been

admitted. (Wainwright v. Elwell, 1 Mad.

627.) So, under a devise to two persons,

-or to the survivor of them and the estate

to be disposed of by the survivor, by will,

as he should think fit, it was held, that

the devisees took as tenants in common

for life, with a contingent remainder in

fee to the survivor ; but that such contin-

gent remainder was not devisable by a

Tvill made by one of the tenants in com-

mon in the lifetime of both. (Doe v.

'Tomkinson, 2 Mau. & Sel. 170.)" 2

Black. Com. 290, note 7. "Mr. Ritso re-

marks that, independently of thus con-

-founding contingencies and mere possi-

bilities, as if they were in pari ratione,—
which they certainly are not,—there is

here a great mistake ; first in describing

mere possibilities to be such as may
be released or devised by will, &c. ; and,

.secondly, in supposing devisable possi-

bilities to be incapable of being assigned

to a stranger. For, in the first place,

there is this wide difference between con-

tingencies (which import a present inter-

est of which the future enjoyment is con-

tingent) and mere possibilities, (which

import no such present interest,) namely,

that the former may be released in certain

cases, and are generally descendible and

devisable, but not so the latter. Suppose,

for instance, lands are limited (by execu-

tory devise) to A. in fee, but if A. should die

before the age of twenty-one, then to C.

in fee : this is a kind of possibility or

contingency which may be released or

devised, or may. pass to the heir or ex-

ecutor, because there is a present interest,

although the enjoyment of it is future

and contingent. But where there is no

such present interest as the hope of suc-

cession which the heir has from his an-

cestor in general, this, being but a mere

or naked possibility, cannot be released or

devised, &c. Fearne 366. Secondly, con-

tingencies or possibilities which may be

released or devised, &c., are also assign-

able in equity, upon the same principle

;

for an assignment operates by way of

agreement or contract, which the court

considers as the engagement of the one to

transfer and make good a right and inter-

est to the other. As where A., possessed

of a term of 1000 years, devised it to B.
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nized in Goodtitle v. Wood, (e) and was finally established in Roe d^

Perry v. Jones, (/) where an estate was devised by will (on failure of

certain limitations to the younger sons cf A) to the only son of A in

fee, in case he should have but one son who should live to attain

twenty-one. A had an only son B, who, in the lifetime of his father,,,

after he had attained his majority, made a will, devising all his estate-

in possession or reversion ; and the question was, whether this will

operated to pass the executory use which B had during his father's

lifetime. *The Court of K. B. held that it did ; Lord Kenyon, C J.,,

drawing a distinction between such an interest and a mere possibility,,,

like that which an heir has from his ancestor. Buller, J., observed,

that if it was such an interest as was descendible, it was also devisable,,

as they must both be governed by the same principle.

The converse of the proposition of the learned judge is equally true,,

namely, that an interest which is not transmissible cannot be devised..

An instance of this species of interest occurred in Doe v. Tomkinson, (g)-

for 50 years, if the should so long live, and

after her decease to C, and died ; and

afterwards C. assigned to D. ; now, this

was a good assignment, although the as-

signment of a possibility to a stranger.

The same point was determined, in the

ease of Theobald v. Duffay in the house of

lords, March, 1729—30 Ritso, Introd. 48."

2 Black. Com. (Sharswood's ed.) 290,

note 5. Upon this subject it is said, by

Chancellor Kent, 4 Kent 261 : "All con-

tingent and executory interests are assign-

able in equity, and will be enforced if

made for a valuable consideration ; and it

is settled that all contingent estates of in-

heritance, as well as springing and execu-

tory uses, and possibilities coupled with

an interest, where the person to take is

certain, are transmissible by descent, and

devisable and assignable. If the person

be not ascertained, they are not then pos-

sibilities coupled with an interest, and

they cannot be either devised, or descend,

at the common law. Contingent and ex-

ecutory, as well as vested interests, pass

to the real and personal .representatives,

according to .the nature of the interest,

and entitle the representatives to them

when the contingency happens." Law-

[*48]

rence v. Bayard, 7 Paige 70 ; Var-

rick V. Edwards, 1 Hoff. Ch. 382, 395-

405; Munsell v. Lewis, 4 Hill (N. Y.)'

635 ; Fortescue v. Satterthwaite, 1 Ired. L.,

566 ; Jackson v. Waldron, 13 Wend. 178.-

In the last foregoing case, it was, after »
full and learned discussion, decided that

a mere naked possibility cannot be assigned,

,

or released, or devised, or pass by de-

scent, and can only be extinguished by
estoppel. On the other hand, if the pos-

sibility be coupled with an intei-eet, it may
be released, devised or assigned, like any

other future estate in remainder. See

also 2 Kent 475, n. ; 1 Kedf. on .Wills

387. Where land is devised to the widow

for life, to be sold at her death and the

proceed^ to be equally divided among the

testator's children, the interest of the chil-

dren living at his death can be, by them,

devised. Allen v. Allen, 2 Tenn. Ch. 28.

(e) Willes 211 ; S. C, cited 3 T. R. 94.

(/) 1 H. Bl. 30; S. C, in B. E., 3 T.

R. 88
;
[and see Moor v. Hawkins, 2 Eden

342 ; Fearne C. R. 366 ; Ingilby v. Am-
cotts, 21 Beav. 585, which also explains

the sense in which "descendible" is to.

be here understood.]

(g) 2 M. & Sel. 165.
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where a testator devised his real estate to A and B and the survivor of

them, and to be disposed of by the survivor as she might, by will,

devise. A survived B, having in the lifetime of B made a will, devis-

ing her contingent interest ; but which interest was held not to pass by

the devise, on the ground that the person who was to take was not in

any degree ascertainable before the contingency happened. The

reasoning of the court merely assigns a ground for the decision which

is common to executory interests of every description; for it is the

uncertainty, who will become entitled, which renders the interest con-

tingent. The true ground, it is submitted, is, that the contingency,

depending on survivorship, necessarily takes effect in the lifetime of

the testator, and, therefore, the interest cannot be the subject of a

devise, which is inoperative until death, {h) If the reason assigned by

the Court of K. B. in Doe v. Tomkinson were the correct reason, it

.

would follow that, in the case of a limitation to several persons, and

the heirs of the one first dying, such interest would, under the old law,

not be devisable, since it differs from the limitation which occurred in

that case, only in regard to the nature of the *contingency, the person

to take being, in the one case no less than in the other, wholly unas-

certainable before the contingency happens; and yet the conclusion

that such an interest may be disposed of by will, seems indisputable. 5

l{h) It is presumed that the meaning gent, but became vested on his marriage,

of this passage in the text is, that the passed by the will and codicil. In Sug.

interest, at the date of the will, being Pow., p. 269, 8th ed., the decision in Doe
contingent, but the interest that the will v. Tomkinson is referred to the ground

would actually operate upon being vested, that the interest of the survivor was a

there is, in fact, a new interest acquired power and not an estate, and could not

after the date of the will, which cannot be exercised until the donee actually

pass by it ; in other words, the will is answered the description under which

revoked by the alteration of estate conse- the power was given to him, that is,

quent upon the happening of the contin- became the survivor. And see McAdam
gency. To this view, the case of Jackson o. Logan, 3 B. C. C. 310, and Mr. Eden's

V. Hurlock, 2 Ed. 263, seems directly note; Fearne C. K. 370, But see per

opposed. In that case, a testator devised Lord Westbuiy, Thomas v. Jones, 1 D., J.

lands, then conveyed them to uses & S. 78, 79.]

which were to arise on his intended mar- 5. In England, prior to the recent wills

riage, and imder which he would take a act, (1 Vict., c. 26,) a will was regarded

remainder in fee ; then made a codicil by the law in the nature of a conveyance,

re-publishing his wiU, and afterwards and it was accordingly a well-established

married and died without issue of that rule of law in England, that no person

marriage
;
and it was held, that the lands, could dispose of any real estate, by will,

in which, under the settlement, his inter- in which he had not, at the time of the

est at the date of the codicil was contin- execution of the will, a legal or equitable

[*49]
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The point is not now of much practical importance, as it cannot arise

under a will made since the year 1837, the statute of 1 Vict., c. 26,

having expressly provided (no doubt with a special view to meet the

particular case now under consideration) that the testamentary power

conferred by it "shall extend to all contingent, executory, or other

Gr. (N. J.) 47; Earl v. arim, 1 Johns.

Ch. 494. But it is not so if it appears,

from the context of the will, that the

interest only was intended for the legatee.

Parker v. Moore, 10 C. E. Gr. (N. J.) 228

;

Dorr V. Wamwright, 13 Pick. 328 ; Gid-

dinga v. Seward, 16 N. Y. 365 ; Saunder-

son V. Stearns, 6 Mass. 37 ; Hall v. Gush-

ing, 9 Pick. 395 ; Claggett v. Hardy, 3 N.

H. 148. See also Parker's Appeal, 61

Penna. St. 478. If the income of an es-

tate be bequeathed to the wife of the testa^

tor " to raise the children,'' and after they

are raised, to the children and the wife, the

children will be considered as " raised,"

when the youngest has attained twenty-

one years, and from that time they will

be entitled to share in the income. Shoe-

maker V. Stobaugh, 59 Ind. 598. A
license to live on certain premises may be

devised. Calhoun v. Jester, 11 Penna. St.

474. So too an easement may be devised.

Hart V. Hill, 1 Whart. 124. A possibility

of reverter is not devisable. Per Harper,

J., in Deas v. Horry, 2 HiU, (S. C.) Ch.

244, 248. The reversion expectant on

the determination of an estate tail is

a vested interest, and may be devised.

Steel V. Cook, 1 Mete. 281. So also may
the interest over of a devisee in an execu-

tory devise. Kean v. Boe, 2 Harr. (Del.)

103. See also Eby v. Eby, 5 Penna. St.

461; Nicholson o. Bettle, 57 Penna. St.

384. It appears that if a devise be made
subject to a condition which is contrary

to public policy, the condition is void,

and the devisee will take the estate clear

of all conditions. Conrad u. Long, 33

Mich. 78. A power to sell lands may be

devised. Wright v. Trustees Meth. Ep.

Ch., 1 Hoff. Ch. 202. See also 1 Redf. on

"Wills 392 ; 4 Kent 261, et eeq.

estate. It was also necessary that such

estate should remain in the testator at the

time of his decease. Under this rule,

after-acquired real estate could not pass

by the will. But now, by virtue of the

wills act, 1838, (1 Vict., c. 26, ? 3,) rights

of entry, , and all contingent, executory,

and future interests in any real or per-

sonal estate, are also devisable. All con-

tingent possible interests are devisable

because there is an interest. 4 Kent 510

;

Nutter V. Russell, 3 Mete. (Ky.) 163.

Where real estate was devised on condi-

tion, and the devise was forfeited, by

neglect to comply with the condition, it

was held that this interest could be de-

vised and passed to the residuary devisees,

there being an interest in the testator

not specifically devised, depending on the

performance or non-performance of the

condition. Hayden v. Stoughton, 5 Pick.

528. A contingent interest is such an

estate as may be transmitted by devise.

Austin V. Cambridgeport, 21 Pick. 215

;

Brigham v. Shattuck, 10 Pick. 306. See

also Emery v. Judge of Probate, 7 N. H.

142; Greene v. Dennis, 6 Conn. 293. In

New Jersey, a possibility coupled with an

interest is devisable by will and trans-

missible by descent. Den v. Manners,

Spencer 142. A devise of rents, issues,

and profits of land is, in eflect, a devise

of the land. lb. ; SUknitter's Appeal, 45

Penna. St. 365 ; Drusadow v. Wilde, 63

Id. 170 ; Earl v. Rowe, 35 Me. 414 ; Reed

t). Reed, 9 Mass. 372 ; France's Estate, 75

Penna. St. 220. So, too, an unlimited

bequest of the interest, or produce of a

fund, will amount to a bequest of the

fund itself. Garret v. Rex, 6 Watts 14

;

Van Rensselaer v. Dunkin, 24 Penna. St.

252 ; Craft v. Snook, 2 Beas. 121 ; Mason

V. Trustees Tuckerton Church, 12 C. E.
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future interests in any real or personal estate, whether the testator may
or may not be ascertained as the person or one of'the persons in whom
the same respectively may have become vested."

A right of action was not, under the old law, devisable. Thus, a

reversion in fee expectant on an estate tail which had been As to rights of

discontinued by the act of the tenant in tail, could not be

devised. (i)6

And the same doctrine was applicable to rights of entry. This point

was much discussed in Goodright v. Forrester, (k) where

A being tenant for life, with reversion to B in fee, A
levied a fine come ceo, &c., after which, and when his estate had been

thus reduced to a mere right of entry, B made a will devising the

property in question, the validity of which devise was the point in

dispute. The case was eventually decided on another ground, after an

energetic protest from Sir J. Mansfield, C. J., against the doctrine

which affirmed the invalidity of the devise; but which seems never-

theless to be sound law. Such, it is evident, was the opinion of Eyre,

C. J., in Cave v. Hoi ford, (l) of Lord Eldon, in Att.-Gen. v. Vigor, (m)

and of the Court of K. B., in Doe d. Souter v. Hull (n) [and CuUey

V. Doe d. Taylerson ;] (o) and Lord Eldon, moreover, intimated an

opinion, that a will made during disseisin was invalid, though the

testator happened to die seised, on the ground that the testator was not

seised at the date of the will ; but that if he then had the land, and

was disseised afterwards, the devise was good, as a disseisee after

re-entry is by relation seised ab initio ; which certainly appears to be

more consistent with principle than the contrary position advanced in

the early case of Bunter v. Coke, {p)

*[When it is said that rights of entry were not devisable, this extends

only to rights of entry, properly so called, created by actual disseisin,

and not to a right to recover possession of the land from a mere adverse

possessor, or a person holding over after the determination of his lawful

(i) Baker v. Hacking, Cro. Car. 387, Hamilton, 6 Serg. & E. 208. See also

405 ; see also Doe d. Cooper v. Finch, 1 McCuUom v. Chidester, 63 HI. 477

;

Nev. & M. 130, [4 B. & Ad. 283.] Swift v. Lee, 65 HI. 336.

6. If land to wliich a testator is enti- ( * ) 8 East 564 ; 1 Taunt. 578.

tied under a parol contract of sale be (03 Ves. 669.

devised, the right to sue for a breach of (m) 8 Ves. 282.

such contract does not, by such devise of ( tc ) 2 D. & Ey. 38.

the land, vest in the devisee, but it goes [(o) 11 Ad. & Ell. 1020.]

to the executor of the testator. Irwin v. (p) Salk. 237.

[*5P]
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title, for in such cases the freehold was ia the testator, and of course

might have been devised by him.] (g')7

All such questions, however, are precluded as to wills made since

the year 1837 by the statute 1 Vict., which has expressly extended the

testamentary power to "all rights, of entry for conditions broken and

other rights of entry." [r) [And as to rights of action, the question

cannot recur since the statute 3 and 4 Will. IV., c. 27, § 36, abolishing

real actions, on which alone it is conceived the question could have

arisen.

Where a conveyance has been executed under circumstances which

would give the grantor a right in equity to have it set aside and recon-

veyance decreed, such right is clearly devisable, (s)

Conversely, possession without title confers a devisable interest which

may be defended and recovered by the devisee against all

but the true owner. (<)8

Personal property limited by settlement merely to the executors or

Possession de
facto.

Kq) Doe V. HuU, 2 D. & By. 38 ; Cul-

ley V. Doe, 11 Ad. & Ell. 1021.]

7. A conveyance of land obtained by

fraud or imposition, although duly ac-

knowledged and recorded, does not work

such disseisin as to disable the grantor to

afterwards devise the same lands. Smith-

wick V. Jordan, 15 Mass. 113. See also

Poor V. Robinson, 10 Mass. 131 ; Hyer v.

Shobe, 2 Munf. 200. In New York a de-

vise would be good, notwithstanding an

actual disseisin, the power being given

to dispose by will of any property right

or interest in real estate, whether vested

or not. Variok v. Jackson, 2 Wend. 166.

A mere adverse possession does not affect

the validity of a devise. Such interest

would pass by descent under the statute.

It would be bound by a judgment against

the ancestor and, after sci. fa., might be

sold under execution against the heir. lb.

;

S. C, 7 Cowen 238. Where a devise was

made to two sons in fee, with clause that

if either die without issue the survivor

should take his part, and if both die with-

out issue then over, it was held that under

the statute of New York nothing passed

by this last limitation over. Waring v.

Jackson, 1 Peters 570. See also Doe v.

Thompson, 5 Cowen 374. In Maryland

an equitable interest in land is transmis-

sible by will. Carrol v. Norwood, 4 Harr.

& McH. 287. A right of entry is devisable

under the statute of Virginia. Watts ».

Cole, 2 .Leigh 653, 664. It is so even by

a person entitled as special ocewpa/nt,

though he never was in actual possession,

and another person held the land with an

adverse claim at the time of the devise.

Hyer v. Shobe, ubi supra. It seems to be

a well-established doctrine now, in most, if

not all, of the American states, that the

true test of a devisable interest is that it is

every interest in land that is descend-

ible. 4 Kent 513. But in England, it

would appear, the test is a possibility

coupled with an interest.

[(r) The devise must be by apt words

:

" real estate of which I may die seised "

has been held not to pass land of which,

though entitled thereto, the testator was

not seised. Leach v. Jay, 9 Ch. D. 42.

(s) Uppington v. BuUen, 2 D. & War.

184, 1 Con. & L. 291 ; Stump v. Gaby, 2

D., M. & G. 623; Gresley v. Mousley, 4
DeG. & J. 78.

{t) Asher v. Whitlock, L. E., 1 Q. B. 1.],

8. Smith V. Bryan, 12 Ired. 11.
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Chose in action..

admiuistrators of the settlor may be disposed of by his will, since he

himself talies absolutely under such a limitation, (m)

In Bishop v. Curtis, (?;) it was argued that under the 3rd section of

the 1 Vict., c. 26, a bequest of a chose in action would

pass to the legatee the right to sue in his own name ; but

the Court of B. R. decided that the act did not make any thing be-

queathable as personal estate, which might not have been bequeathed

previously to the passing of that act.] 9

A will disposing of any interest in real estate of which the testator

was seised, operated, under the old law, in the nature of a Aiter-acquired:
' ^ 111 II. freehold inter-

conveyance, and, consequently, extended only to heredita- esteformeriy

ments belonging to the testator when he made the devise.

This rule was early established, in relation as well to devises oy custom,.

as to devises under the statutes of Hen. VIII., which shows that *it

did not (as commonly supposed) arise from the mode of penning those

statutes, but resulted from principles common to both species of devises-

[(«) Morris v. Howse, 4 Hare 599

;

Mackenzie v. Mackenzie, 3 Mac. & G. 559.

{v) 21 L. J., Q. B. 391.]

9. All property in action depends en-

tirely upon contracts, express or implied,

which are the only regular means of ac-

quiring choses in action ;
these are in fact

things which are in potentia rather than

in esse, though the owners may have as

absolute a property in, and be as well en-

titled to, such things in action as to things

in possession. 2 Black. Com. 398. In

the case referred to in the text, Lord

Campbell, C. J., said: "The wills act,

1838, never was intended to have any op-

eration to make anything bequeathable as

personal estate which might not have been

previously bequeathed. It only provides

a mode for executing wills ; and with re-

spect to real estate, a clause is introduced

making things devisable wliich before

were not so, such as rights of entry, which

may now pass by will. But there is

nothing to indicate an intention of ena-

bling a party to bequeath a chose in action

so as to pass the right of suit" to the le-

gatee. The executor, as the representa-

tive of the testator, stands in his place,

and without doubt is the proper person to

sue, although the right to sue, as a right,.

is unquestionably a bequeathable inter-

est. Greeley v. Mousley, 4 DeG. & J. 78..

The executor or administrator of a de-

ceased person stands in the exact position

of the deceased in all matters of contract ;.

therefore, if there should be due to the-

deceased any debts of record, or on spe-

cialty or other contract, bonds, bills or

notes, these may all be enforced by the

executor or administrator in the same-

manner as they might have been by the

deceased himself. "Thus if money he-

payable to B without naming his execu-

tor, yet his executor or administrator

shall have an action for it. So if money
be payable to A or his assigns, his execu-

tor shall take it for he is an assignee m
law." Wms. Ex'rs (6th Am. ed.) 866. .

An executor or administrator is an as-

signee in lavi, because the rights and
property of a deceased person devolve

upon him by the law. When these are

transferred by express conveyance or as-

signment, then the person receiving them
is an assignee in deed or fact. Toller

Ex'rs 166. A party may devise all his-

interest in a pending suit. Swift v. Lee,.

65 111. 336.
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As equity follows the law, the doctrine extended no Jess to equitable

than to legal interests. If, therefore, a testator before the year 1838,

devised all the real estate of which he should be seised at the time of

his decease, and after the making of his will he purchased lands in

fee-simple, such after-acquired property, whether it was conveyed to the

testator himself, or to a trustee for him, did not pass by the will, but

descended, as to the legal inheritance in the former case, and as to the

equitable inheritance in the latter, to the testator's heir-at-law. (a;)10

(x) Bunter v. Coke, 1 Salk. 237, Holt

348, nom. Buckingham v. Cook, 3 Bro. P.

C, Toml.l9; Langford v. Pitt, 2 P. W.
629 ;

[Harwood v. Goodright, Cowp. 90.]

10. In an early case in Virginia the

question ytas, Can ». man devise lands

whicli he should afterwards acquire?

The court were of opinion that he might,

4he statute providing that the testator

may dispbse by will of lands he then

hath or -may have at the time of his death.

Turpin v. Turpin, 1 Wash. (Va.) 75.

This decision turns upon thi wording of

Ihe Virginia statute. But at common

law after-acquired real estate would not

pass by wUl. Milnes o. Slater, 8 Ves.

-295 ; Perry v. Phelips, 1 Ves. 251 ; Mc-

Kinnon v. Thompson, 3 Johns. Ch. 307
;

Livingston v. Newkirk, Id. 312; Kemp
V. McPherson, 7 Harr. & J. 320; Hays

V. Jackson, 6 Mass. 149 ; Ballard v. Car-

ter, 5 Pick. 112; George v. Green, 13

N. H. 521 ; Minuse v. Cox, 5 Johns. Ch.

441; Brewster v. McCall, 15 Conn. 274;

Thompson v. Scott, 1 McCord Eq. 32

;

Meador v. Sorsby, 2 Ala. 712 ; Carter v.

Thomas, 4 Greenl. 341 ; Girard v. Phila-

delphia, 4 Bawie 323 ; Foster v. Craige,

3 Ired. L. 536 ; Watson v. ChUd, 9 Bich.

Eq. 129 ; Boss v. Boss, 12 B. Mon. 437

;

Johnson <;. Hunly, 1 Tayl. (N. C.) 305

;

Douglass V. Sherman, 2 Paige 358
;

Eaines v. Barker, 13 Gratt. 128. A
change was made in England in this

jespect by the wills act, 1 Vict., c. 26,

^ 3 ; for the provisions of which section

see ante note 2, p. 146. A similar change

has been made in most of the American

states, so that at this time the general

doctrine in the United States is that a

will will pass after-acquired real estate.

Yet this cannot be the case except whera

it has been made possible by statute. In

New York, Virginia, Maine, Massachu-

setts, New Hampshire, Connecticut, Ver-

mont, Pennsylvania, Maryland, Indiana,

Illinois, Ohio, Kentucky, North Carolina,

Alabama, California, Colorado, Delaware,

Georgia, Iowa, Kansas, Missouri, Michi-

gan, Minnesota, Mississippi, Nebraska,

New Jersey, Rhode Island, South Caro-

lina, Tennessee, Texas, West Virginia

and Wisconsin, this is provided for by

statute. The provision of the statute in

New Jersey is that it shall apply only

to the wills of persons who die after July

4th, 1850. And it has been decided that

the Maryland statute applies only to wills

taking effect after June 1st, 1850. Carroll

V. Carroll, 16 How. 275. But in many of

the states the question has been much
discussed as to whether the statute applies

only to wills made after the passage of

the act or to all wiUs that shall take

effect after its passage. In some cases it

has been held that it applies to any will

where the death of the testator is after

the enactment of the statute. Condict v.

King, 2 Beas. 375; Van Tilburgh v.

HoUinshead, 1 McCart. 36, n. ; Hamilton

V. Flinn, 21 Tex. 713; Meserve v. Mes-

erve, 63 Me. 518 ; Smith «. Jones, 4

Ohio 115 ; Alexander v. Worthington, 5

Md. 471 ; Magruder v. CarroU, 4 Md.

335 , Wilson v. Wilson, 6 Md. 487 ; De
Peyster v. Clendining, 8 Paige 295 ; Lov-

ereu v. Lamprey, 22 N. H. 434 ; Win
Chester v. Forster, 3 Cush. 366 ; Cushing
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Where a testator had an equitable interest in the devised lands when
he made his will, and afterwards acquired the legal owner- Operation of

ship, the equitable interest passed by the will, and the equitable'

subsequently-acquired legal estate descended to the heir,

who, of course, became a trustee for the devisee.- If, on the other

hand, the testator were seised only of the legal estate, at the time of

the execution of his will, and afterwards acquired the equitable interest,,

(being the converse case,) as where, being a mortgagee in fee at the date

of the will, he subsequently purchased the equity of redemption, the

devisee was a trustee of the legal estate, which he derived through the

V. Aylwin, 12 Mete. 169. In other cases it

has been held to the contrary. Roberts

V. Elliot, 3 Mon. 395 ; Parker v. Bogar-

dus, 5 N. Y. 309 ; Ellison v. Miller, 11

Barb. 332 ; Green v. Dikeman, 18 Barb. 535

;

Brewster v. McCall, 15 Conn. 274, 289

;

Mullock v. Souder, 5 Watts & S. 198
;

Gable v. Daub, 40 Penna. St. 217 ; Gibbon

V. Gibbon, 40 Ga. 562 ; Battle v. Speight,

9 Ired. L. 288. See also Alexander v.

WaUer, 6 Bush 330, 341; Warner v.

Swearingen, 6 Dana 195 ; Henderson v.

Eyan, 27 Tex. 670; Willis v. Watson,

4 Scam. 64; Peters v. Spillman, 18 111.

370 ; Van Cortlandt v. Kip, 1 Hill (N. Y.)

590 ; Means v. Evans, 4 Desaus. 242.

If it be required by the statute that the

intention of the testator to pass after-ac-

quired real estate appear, it becomes

highly proper to ascertain what expres-

sions wUl indicate such intention. The
words " all the residue " have been held

sufficient. Fluke v. Fluke, 1 C. E. Gr.

(N. J.) 478 ; so, too, the words " whole es-

tate." Flournoy v. Floumoy, 1 Bush 523.

So also the words, " all my real and per-

sonal property." Liggat v. Hart, 23 Mo.
127. And " all my estate." Winchester v.

Forster, 3 Oush. 366. The words '' such

estate as it hath pleased God to bless me
with " have been held insufficient. Den-

nis v. Warder, 3 B. Mon. 173. So, too,

the words, in the appointing of executors,

" for the full and final settlement of my

estate whether real or personal." Lynes

V. Townsend, 33 N. Y. 558; and «aU the

rest and residue of my estate." Youngs

V. Youngs, 45 N. Y. 254 ; Havens v. Ha-
vens, 1 Sandf. Ch. 324. And it seems

that the statute will not apply to cases

where particular pieces of property are

devised, and there is a, residuary clause

Bowen v. Johnson, 6 lud. 110. And it

has been said that the presumption is

that the testator means to confine his be-

quests to land to which he is then enti-

tled. By Washington, J., in Smith v. Ed-

rington, 8 Cranch 66. This rule of law in

regard to real estate has never been ex-

tended to personal property, but it has

long been well settled that such estate

will pass under a will, though it be ac-

quired after the execution of the will,

and that, too, under general expressions, it

being requisite only that the expressions-

used be such as to make it the evident in-

tention of the testator to bequeath such

after-acquired personalty. Haven v. Fos-

ter, 14 Pick. 534, 539 ; Brimmer v. Sohier,

1 Oush. 118, 133; Winchester v. Forster,,

3 Gush. 366, 369 ; Warner v. Swearingen,

6 Dana 195, 199; Walton «. Walton, 7

J. J. Marsh. 58 ; Marshall v. Porter, 10 B..

Mon. 1 ; Allen v. Harrison, 3 Call. 289

;

Smith V. Edrington, 8 Cranch 66; Hen-

derson V. Eyan, 27 Tex. 670, 674. See also.

Walkem on Wills 266.
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will,' for the heir-at-law towhom the equitable inheritance descended.(2/)ll

Cases of the former description frequently occurred, where a man con-

tracted to purchase a freehold estate, then devised it, and, subsequently

to the execution of his will, took a conveyance of the property, and

then died without re-publishing his will, (z) The testator being equit-

able owner under the contract, (a) his interest passed by the will to the

devisee, whose equitable right the heir was bound to clothe with the

legal title. In these and many other cases, great *inconvenience

occurred from the incompetency of a testator to dispose by will of his

after-acquired real estate ; and questions often arose as to the actual

Effect of un- State of the rights and obligations of the parties under the

-contract. contract, on which the validity of the devise depended, (b)

and also as to the effect of certain modes of conveyance, in producing

(y) Strode v. Lady Falkland, 3 Ch.

Eep. 187. [In Yardley v. Holland, L. E.,

20 Eq. 428, a mortgagee in fee devised

" all hereditaments whereof he was seised

as mortgagee" (without any specific de-

scription of the mortgaged estate), and

afterwards purchased the equity of re-

demption : this was ademption, and the

devise failed both at law and in equity.]

11. As the law stood in England prior

to the recent wills act, it was held to be

necessary, in order to dispose of an estate

by will, that the party devising should

have the ownership of the land at the

time of making the will, and that there

should be a continuance of the same in-

terest till the time of the death of the tes-

tator, it was impossible to make a valid

devise of a given piece of land which was

held by one species of title at the time of

the faotum of the will and by another

species of title at the time of the death

of the testator. This same principle pre-

vailed in the United States until changed

by statute, and must still prevail in any

state (if such there be) where the old rule

of law is in force. It was accordingly

held in Massachusetts, in 1827, that where

a person who, by his will, devised a mort-

gage, subsequently to the execution of

the will took an absolute title in the same

premises and canceled the mortgage as a

[*52]

part of the consideration (paying the

mortgagor the difference in money), the

will would not operate to pass the estate

in the land. Ballard v. Carter, 5 Pick.

112. But the law having been altered in

Massachusetts, so that any right or inter-

est in lands acquired by the testator sub-

sequently to the making of the will,

shall pass thereby in like manner as if

possessed by him at the time of making
the will, such will would now pass a title

obtained by conveyance in satisfaction of

the mortgage or by foreclosure. And
this is the present state of the law in most,

if not all, of the American states.

(«) Greenhilli); Greenhill, Pre. Ch. 320,

[2 Vern. 679, Gilb. Eq. E. 77 ;] Green

V. Smith, 1 Atk. 572; Gibson v. Lord

Montfort, 1 Ves. 494; Capel v. Girdler, 9

Ves. 509 ; Holmes v. Barker, 2 Madd.462.

[Same law as to copyholds. Seaman v.

Woods, 24 Beav. 372. A valid contract

will not be presumed to have been entered

into before the date of the will for the pur-

chase of lands conveyed to the testator

immediately after that date. Cathrow v.

Eade, 4 De G. & S. 527.

(a) It was sufficient if the vendor alone

was bound by the contract. Morgan v.

Holford, 1 Sm. & Gif. 101, semh.']

(i) Duokle v. Baines, 8 Sim. 525.
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a revocation of tlie devise of the equitable interest. 12 The removal
of this incapacity, therefore, is not the least of the advantages conferred
by the statute 1 Vict., c. 26, which has expressly extended the testa-

mentary power to such real and personal estate as the testator may be
entitled to at the- time of his death, notwithstanding he may become
entitled to the same subsequently to the execution of his will. But it

may, of course, be necessary, even under the new law, to go into the

inquiry, whether the circumstances attending a contract for purchase or

sale by a deceased person, are such as to render the contract obligatory ; 13

for upon this fact would depend the question, (which has lost none of

its importance,) whether, as between the representatives of the deceased

testator or intestate, it is to be regarded as real or personal estate ; and
this may and often does depend on extrinsic circumstances, ascertain-

able by parol testimony. In Lacon v. Mertins, (e) Lord Hardwicke
•decreed a parol contract to be carried into execution as between the

real and personal representatives of the deceased vendor, the purchaser

submitting to perform it, and acts of part performance, sufficient to take

it out of the statute of frauds, being proved. In Buckmaster v. Har-
rop, (d) a bill by the purchaser's heir-at-law for a similar purpose was
dismissed by Sir Wm. Grant, M. R., on the ground that a binding

contract had not been proved.

Where the contract is binding on the purchaser at the time of his

death, his heir or devisee is entitled to the benefit of it ; in Contract Wnd-

other words, is entitled to consider the contract as having er at his death,
- ° subsequently

converted the personal estate, quoad the purchase-money, rendered m-

into real estate ; although from subsequent events, arising completion,

out of the situation of the deceased purchaser's estate, the contract

should, as against the vendor, be rescinded. Thus, in Whittaker v.

12. If a mortgagee foreclose after pub- ceive a deed for the property, or com-

lication of his will, this will convert the plete the purchase and pay the purchase

mortgage from personal into real estate, money. Cooper v. Vanderbelt, 2 Halst.

which will descend to the heirs unencum- 121. See also Miller's Adm'r v. Miller,

bered by any bequest in the will not 10 C. B. G-r. (N. J.) 354 ; Eeddish v. Mil-

charged on real estate. Smith?). Edson, 5 ler's Adm'r, 12C. E. Gr. (N. J.) 514. Con-

Conn. 531 ; Brigham v. Winchester, 1 suit N. J. Eev. Stats. 638, § 1. But if

Mete. 390. the executor complete the contract by

13. Where A enters into articles of paying for the property, the land will

agreement to purchase certain property, pass by a devise of all the testator's real

and actually takes possession of it under estate. Williams v. Hassell, 73 N. C. 174.

the agreement, but dies before any deed (c) 3 Atk. 1.

is made to him for it, the heirs of A can- (d) 7 Ves. 341.

not be compelled, in a court of law, to re-
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Whittaker, (e) where W., having contracted for the purchase of an

estate, afterwards by his will devised certain real estates to trustees to

certain uses, and then reciting the contract, he gave to the trustees all

the residue of his property, upon trust {inter aMa) to dispose of a suffi-

cient part thereof, and therewith to pay *the remainder of the purchase-

money, and complete the contract, and thereupon take a conveyance to

Effect of un- the uscs of the thereinbefore devised estates. Before the
completed

i i i t ^
contract. contract was completed the testator died, and the executors

not being able to collect sufficient assets to carry the contract into exe-

cution within the necessary time, the vendor instituted a suit against

them, and the contract was eventually canceled under a decree of the

court. The devisee then filed a bill to have the amount of the pur-

chase-money laid out in the purchase of land to be settled to the same

uses, and Sir E.. P. Ardeii, M. E,., decreed accordingly, being of opinion

that the acts of the executors could not affect the rights of the parties ;

and relying, also, on the general principle, that devisees to whom a

contracted-for estate is given, are, if the contract fails from any oause,

entitled to have the money laid out for their benefit, and that the case

of an heir-at-law was less favored. This doctrine, however, we shall

presently see, was overruled by Lord Eldon in the case next stated.

The true principle is, that where the contract is such as could have

on'devfeor'"^ bccu cuforced against the purchaser at the time of his

iSt*up^?ta' decease, the estate, which is the subject-matter of the con-

pfete^.°°™' tract, or, failing that, the purchase-money, belongs to his

heir or devisee ; but if, from a defect of title or any other cause, the

contract was not obligatory on the purchaser at his death, his heir or

devisee is not entitled to say he will take the estate with its defects, or

have the purchase-money laid out in the purchase of another, 14

(e) 4 B. C. C. 30. or devisee will, it should seem, be entitled

14. " If the purchaser of a real estate to the personalty so far as it goes. And
dies, without having paid the purchase- it has been decided that if by reason of

money, his heir at law, or the devisee the complication of the testator's affairs

of the land purchased, will be entitled to the purchase-money cannot be immedi-
have the estate paid for by the executor ately paid, and the vendor for that reason

or administrator. And if the personal rescinds the contract, yet on the coming
estate cannot be got in, and the heir or in of the assets, the devisee of the estate

devisee pays for the land out of his own contracted for may compel the executor

pocket, he may afterwards call upon the to lay out the purchase-money in the pur-

personal representative to reimburse him. chase of other estates for his benefit. But
So if the personal estate is insufficient to if a title cannot be made, or there was
perform the contract, and the agreement not a perfect contract, or the court should

is on that account rescinded, yet the heir think the contract ought not to be exe-

[*53]
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Such is the doctrine of Broome v. Monck, (/) where a bill was filed

by the devisee of a purchaser of a contracted-for estate against the

vendor and the personal representative of his own devisor, praying a

specific performance of tlie contract, or that the purchase-money might

be laid out in the purchase of another estate, and it appeared that a

good title could not be made ; Lord Eldon, after great deliberation,

dismissed the bill. The contract expressed, in the usual manner, that

the remainder of the purchase-money should be paid upon a good title

being made, and the codicil directed, that the contt-act should be carried

into execution ; but the decision was founded on the general principle,

and not on the particular terms of the contract. In adverting to

Whittaker v. Whittaker, which was urged as an authority for the

plaintiff. Lord Eldon observed, *that it was very difficult to maintain

the doctrine in it, which went beyond what was necessary Effect of un-
„ i" 1 • • rrn 1 1 • mi completed
tor the decision. Ihe case was no more than this :—The contract,

vendor had a good title. The estate at the death of W. in equity

belonged to the devisees of his real estate. The vendor objected he

was not to be held to the contract forever, and the embarrassment of

W.'s affairs gave him a right to be off. But as to the devisees of the

land and the legatees of the money, their interests were completely

cuted, in all these eases there is no con- same question must be determined

version of real estate into personal, in whether it be the purchase or the sale

consideration of the court, upon which that is to be enforced, i, e., was the ances-

the right of the executor on the one hand, tor himself bound ? 1 Sugdeu on Vend-

and of the heir or devisee on the other, ors (8th Am. ed.) 293, 294. Where an es-

depends. And therefore, if the vendor tate directed to be bought, yet not actually

dies, the estate will go to the heir-at-law contracted for, is not or cannot be pur-

of the vendor in the same manner as if chased, the money must be laid out in

no contract had been entered into ; and other lands for the benefit of the devisee,

the heir or devisee of the purchaser will If a testator intend that the devisee of

not be entitled to the money agreed to be the estate contracted for should have

paid for the lands, or to have any other another equally valuable estate in case

estate bought for him. The court cannot the title to the one under contract fails,

speculate on what the deceased party that should be made clearly to appear in

would or would not have done; but in the will. See also Sugden on Vendors

these cases the inquiry must be, whether (8th Am. ed.) 409. See ante n. 12. If a

at his death a contract existed by which person have a contract for a conveyance

he was bound, and which he would be of lands, he has a, devisable interest

compelled to perform. That alone can therein, and a devisee of such interest

give the heir of the purchaser a right to may transmit it to another by will. Ma-

call for the personal estate to be applied, lin v. Malin, 1 Wend. 625.

or to the personal representative of the (/) 10 Ves. 597. See also 1 Ves. 218
;

vendor a right to call upon his heir." [O'Shea v. Howley, 1 J. & Lat. 898.]

Wms. Ex'rs (6th Am. ed.) 1861. The

L [*54]
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fixed at the death of the testator; and the onlyqueetion was, whether

the embarrassment of his affairs giving that right to the vendor, should

vary the rights as between them ; and it was quite clear, that if the

real representative had been an heir instead of a devisee, the question

would have been just the same. The cases establish, that whatever is

fty of°he party
*^^ ^^^^^ °^ liability of the party himself at his death,

dMtt^ovCTns iiiust be the state of liability to be considered upon ques-

betwera'thoae tions between those representing him after his death
; (g)

claiming under
^^j jf ^^^ ^^ death he could not be compelled to take,

clearly the heir could not say to the executor, 'I will have the estate

and you shall pay for it.' "I have not found any case that has induced

me to suppose that if this were between the heir and the personal

representative, it would be possible for the heir to say, though the title

was doubtful, yet being the real representative, he is entitled to take it

as it is, though the ancestor never meant so to take it, or intimated any

purpose of retiring from that situation in which he had a right either

to insist upon a good title, or to refuse the estate ; and though there is

no proof that the ancestor would have paid for the estate with a bad

title, yet the heir shall insist that the personal estate shall pay for it

out of the assets. None of the cases give any color for that ; Green

V. Smith, (h) indeed, seems to state a doctrine quite inconsistent." He
therefore held that, as no title could be made, the devisees were not

entitled to take this estate, or to have another estate bought for them.

It will be observed, that Lord Eldon adverted to the circumstance

What evidence of the purchasing devisor not having himself shown an
of intention by. , , ^

.. ii-i t*
devisor to intention to take the estate with a bad title. It is con-
accept title

, . ^ ,

necessary. ceivcd he alluded to such evidence of mtention as would

have amounted to an acceptance of the title. Nothing short of *this,

it is presumed, could have any effect ; for, to admit parol evidence of

intention as such would be liable to the objection attaching to the

reception of extrinsic evidence in aid of, or in opposition to, a written

-will, (i) It is true that, under the doctrine in question, the devise is

incidentally affected by this evidence, since, as already observed, the

inquiry whether the contract was obligatory on the testator at his

decease, lets in any evidence which would be admissible, in a suit

between the vendor and vendee, of circumstances discharging the-

[{g) See aoc. Ourre v. Bowyer, 5 Beav. v. Edwards, 2 Ch. D. 516.]

6, n. ; Hudson v. Cook, L. E., 13 Eq. 417

;

(h) 1 Atk. 572.

Ingle V. Kicliards, 28 Beav. 365
;
Haynes [(i) See Rose v. Cunynghame, 11 Vea.

V. Haynes, 1 Dr. & Sm. 451, 452; Lysaght 550.]
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vendee, as a difference in the estate from that contracted for, not

capable of being the subject of compensation, or the like. Of course

the vendor could not take advantage of the waiver by the heir or

devisee of objections to the title which his ancestor or devisor might

have advanced, he {i. e. the heir or devisee) having in that event no

interest in the estate.

In Whittaker v. "Whittaker, and Broome v. Monck, the contract

seems to have been binding on the vendor, and therefore, Question,

1 1 I 1 «» where the de-

those cases do not decide what would be the eiiect, where ceased pur-
chaser was

tlie deceased purchaser was bound at his decease, but the bound, but the
^ ' vendor was

vendor was not, a case which clearly may and often does "<"

arise ; as where a written contract has been entered into, which is duly

signed by one party and not by the other, and the signing party dies

before there has been any act of ])art performance, which would render

the contract obligatory on the other. It is clear, that in such a case,

the surviving (/c) party may choose or not to enforce the performance

of the contract against the representatives of the deceased : should he

decline, of course the contract is at an end, and the property remains

unconverted as between the real and personal representatives of the

deceased party. If, on the other hand, the surviving party choose to

compel performance, the question arises between the respective repre-

sentatives of the deceased, whether such conversion has taken place.

For instance, suppose the deceased party to be the vendor ; if the sur-

viving party, i. e. the purchaser, should (as he may) call upon the heir

'

or devisee of the deceased vendor, to convey to him the property in

pursuance of his ancestor's or testator's contract-r-upon the doctrine in

question would depend the destination of the purchase-money, which,

if the contract is to be considered as effecting an absolute conversion of

the property, *would belong to the personal representatives ; {I) if not,

to the heir or devisee of the deceased vendor. The writer is not aware

of any direct authority on the point ; but, perhaps it would be con-

sidered as governed by the cases (which seem to be analogous in prin-

ciple,) in which, there being in a lease of a freehold estate cases where
' -Til T there is an op-

a clause entitling the lessee pending tlie term to purchase Hon to pur-
o r a r chase.

the demised property, and the lessor having died before

the option of the lessee has been declared, the latter has subsequently

elected to purchase the property. Under such circumstances, it was

.

(k) The fact of survivorship is intro- rial whether the party represented as the

dnced merely for the convenience of dis- survivor were living or not.

tinction ; it would, of course, be immate- [(/) See post ch. VII., ? 3, ad fin.]
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held by Lord Eldon, in Townley v. Bedwell, (m) on the authority of a

previous decision of Lord Kenyon, (w) (but without, it should seem,,

approving the principle,) that the rents, until an election to purchase

should be made, belonged to the heir or devisee ; but that when it was

made, the purchase-money went to the personal representative of the

vendor. 15

[There is at least equal reason for holding that conversion has taken

place in cases where, at the testator's death, the contract, though

unilateral, is unconditional and complete without a further act by one-

of the parties. But, whether contract or option, the vendor's will may
show an intention inconsistent with the notion of conversion. In

KnoUys v. Shepherd (o) (a case of contract,) a specific devise to the

testator's "dear wife" of the estate "which he had lately contracted to

sell," was held not to show such an intention, but to give the wife only

the legal estate, the purchase-money passing by the residuary bequest.

But in the case of an option, a will made or re-published after the

date of the contract, and specifically devising the property in strict

settlement, has been held to take the case out of the rule in Townley

V. Bedwell ; and, upon the option being exercised after the testator's'

death, to carry the purchase-money to the devisees, (p)

(m) 14 Ves. 591. [See also Colling- evident that the estate was to be kept as

wood V. Eow, 26 L. J., Ch. 649, 3 Jur. realty up to the time when it should be

(N. S.) 785.] actually converted into personal estate,

(n) Lawes v. Bennet, 1 Cox 167. [Com- Lawes v. Bennett, 1 Cox 167 ; Ripley v.

pare Wright v. Eose, 2 S. & St. 323, which "Waterworth, 7 Ves. 425 ; In re Crofton, 1

is very similar to cases of option to pur- Ir. Eq. E. 204 ; Pegg v. Wisden, 16 Beav.

chase, and in that view, opposed to Town- 239.

ley V. BedwelL] [(o) 1 J. & W. 499, cit., affirmed in D.

15. " When an estate is contracted to P., Sug. Law of Prop. 223. As to whether

be sold, it is in equity considered as con- a general devise includes an estate which,

verted into personalty from the time of the testator has contracted to sell, see post

the contract and this notional conversion ch. XXI., ? 2.

takes place although the election to pur- (p) Drant v. Vause, 1 Y. & C. C. C.

chase rests merely with the purchaser." 580 ; Emuss v. Smith, 2 De Gr. & S. 722.

1 Sug. on Vend. (8th Am. ed.) 287. It Neither a specific devise executed before

' seems to have been held that where, in (Weeding v. Weeding, 1 J. & H. 42,) nor

an ordinary contract, to be completed by a general devise executed after the con-

a certain future day, "all rents and other tract (Goold v. Teague, 5 Jur. (N. S.)

profits to accrue in the meantime," were 116,) is sufficient for the purpose. The

to belong to the vendor, his heirs, execu- rule applies only as between the real and

tors, and administrators, and the vendor personal representatives of the vendor,

died before that day, the intermediate and will not be extended. See Edwards

rents belonged to the heir, as it was clearly v. West, 7 Ch. D. 858.]
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By the common law, copyholds could not be devised except *by

virtue of a special custom of the manor of which they Devises of
, , copynold.

were held, nor were they affected by the statutes of wills

passed in the reign of Hen. "VIII. (5) When a copyholder wished to

•devise his copyhold, it was originally necessary that he should make a

surrender to the use of his last will ; the estate then passed by the

surrender and not by the will, which was only a direction of the uses

of the surrender; (r) the testator till his death, and afterwards his

heirs, continued to have the legal copyhold interest till the devisee was

admitted
;
(s) and accordingly upon a surrender without admittance by

way of mortgage, the mortgagor having the whole legal estate, and not

a mere equity of redemption (which we shall hereafter see was devis-

able without surrender,) must have made a second surrender to the use

of his will in order to enable him to devise, (t)

The surrender, and not the will, being the operative part, so to speak,

of the devise, one ioint tenant could, by surrendering to wuiof aoopy-
„ , ; .,, , , , . .

holder in joint

the use of his will, and then devismg to a stranger, sever tenancy a sev-
'

,
°

. .
eranoe.

the jointure, (m) and, in most manors, also bar his widow

of freebench. 16 By the statute 55 Geo. III., e. 192, all devises

thereafter to be made of copyhold lands, though not sur- stat. 55 Geo.

<»i >-ii IT III., dispensing

rendered to the use 01 the testators will, were rendered withsurrender
' to use of the

as valid as if a swrrender had been made.' This statute "^'i'-

merely supplied the omission of a surrender ; and it was immaterial

that a surrender had,- in fact, been made to the use of the will, but that

the will could not operate upon it, not being properly executed

according to the terms of the surrender, since the statut^ supplied a

isecond surrender, (x)^^ But this statute supplied formal Oniy dispenses
'

. . .
with formal

surrenders only, and therefore did not dispense with a surrenders.

[(q) I Watk. Cop. 122, 2 Bol. Eep. 383. Parke, B., and Cresswell, J., seeing that

()) Att.-Gren. V. Vigor, 8 Ves. 286. the right by survivorship had actually

(s) 1 Watk. Cop. 122 ; and see Eoe v. accrued.]

JTeffereys, 2 Wils. 13. 16. Lacey v. HUl, 19 Bq. 346.

{t) Doe d. Shewen v. Wroot, 5 East 132. (x) Doe d. Hickman v. Hickman, 4 B.

(tt) Co. Litt. 59 b ; Porter v. Porter, & Ad. 56.

Cro. Jac. 100 ; 2 Cox 156 ; 2 Ves. 609. 17. Doe d. Clark v. Ludlam, 7 Bing.

In Edwards ». Champion (1 De G. & S. 275. "The effect of section 3, of the

75), it was held by K. Bruce, V. C, that wills act, is only to dispense with the

a surrender by one joint tenant to the necessity for a surrender, and not to con-

ose of the will of a stranger whose will vey the estate into the devisee without

did not come into operation until after admission. The estate, therefore, re-

the death of the surrenderor produced a mains in the customary heir till admit-

-^everance ; but on appeal (3 D., M. & G. tance." Theobald on Wills 72. Garland v.

202) this was doubted by Lord Crauworth, Mead, L. E., 6 Q. B. 441.
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particular mode of surrender required by the custom to give vaKdity

to a devise by a married woman, (y) such surrender being considered as-

a protection to her.

It seems the better opinion, that a custom in a manor that the copy-

Customnotto hold tenant shall not devise through the medium of ai
surrender to
use of a will sur*render to the use of his will, is bad : (z) at all events,.
bad. ' ^ ' '

such a custom will not be presumed from the fact that no>

entry is to be found on the court rolls of any such surrender, (a)

An equitable interest in copyholds under a trust or right of redempi-

Equitabie in- tion, or a Contract for purchase, being incapable of sur-
terests in copy- i>ii.i in t t*
holds devisable render, was devisable without any such lormaiity, and it
without sur-

.

'
. , . , , , i i n i

render. -yyas immaterial in the last case that a surrender had beea

made to the use of the purchaser, so long as he had not been admitted : (&)•

and the right of the equitable owner to devise his interest could not be-

controlled by the custom of the manor. (o)18

Customary freeholds, though not held at the will of the lord, yet if

Customary alienable by surrender and admittance, were devisable ins
freeholds.

i i i n / 7\
the same manner as copyholds.J [a)

Copyholds, equally with freeholds, were subject to the rule, which^

As to devises under the old law, restricted a devise to lands of which the-

acquired tcstator was sciscd when he made his will. (e)l^ A de-vise-
copyholds.

/» i i •

of copyholds, therefore, however comprehensive m its-

(j/) Doe V. Bartle, 5 B. & Aid. 492, 1 pass by a general devise of lands ; uow^

D. & Ky. 81. however, the evidence of intention tO'

[(i?) Waxdellt). WardelliS B. C. C. 117; pass copyholds, inferred from a surren-

Pike V. White, Id. 287 ; but see 1 Evans' der, being unnecessary, they would pass

Stat., p. 450. under a general devise. Lord Crauwoi-th-

(a) Doe d. Edmunds v. Llewellin, 2 in Torrey v. Brown, 5 H. L. 555, 674.

C, M. & R. 503, 5 Tyr. 899 ; Doe d. Dand [(d) Doe v. Huntingdon, 4 East 288 ;.

V. Thompson, 7 Q. B. 897. Doe d. Cook v. Danvers, 7 East 299 ; Doe-

(6) Dayies v. Beversham, 2 Freem. 157, d. Dand v. Thompson, 7 Q. B. 897. These-

3 Ch. Eep. 76 ; Car v. Ellison, 3 Atk. 73

;

cases appear to overrule Lord Hard-

King V. King, 3 P. W. 358 ; Gibson «. wicke's apparent opinion to the contrary

Lord Montfort, 1 Ves. 489 ; Greenhill v. in Hussey v. Grills, Amb. 299.]

GreenhUl, 2 Vern. 679 ; Phillips v. Phil- (e) Harris v. Cutler, cit. 1 T. E. 438,.

lips, 1 My. & K. 664 ; Seaman v. Woods, n. ; Spring v. Biles, Id. 435, u.

24 Beav. 372, where the purchaser took 19. But, by the 24th section of the-

under a power of sale in a will. wills act, every will shall be construed.

(o) Lewis V. Lane, 2 My. & K. 449.] with reference to the real and personal

18. Before the statute 55 Geo. III., equita- estate comprised in it, to speak and take-

ble estates of copyholds, which could not effect as if executed immediately before-

be surrendered, could be devised by the death of the testator, unless a coniraryi-

words of direct reference. Allen v. Poul- intention shali appear by the wUl.

ton, 1 Ves., Sr., 121. But they would not
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terms, did not pass an after-acquired copyhold estate, (/) except so far

as such estate might have been brought within its operation by a sub-

sequent surrender to the use of the will (which could not be the case

where the testator's interest was only equitable,) the surrender being

construed to have the effect of extending a general devise of copyholds

to lands acquired in the interval between the will and the surrender ; {g)

and it was decided that a surrender to such uses as the testator "shall"

by will appoint applied to a will antecedently executed, it being con-

sidered that the surrenderor referred to that will which should be in

existence at his death. (A)

And here it may be observed, that as every copyhold is parcel of the

manor to which it belongs, a devise of the manor was held to comprise

such copyholds, though acquired by the lord after *the making of his

will, li) fFreeholds held of the manor coming to the lord After-acquired
^ ^ ^ ^ copyholds pass

bv act or operation of law, as by escheat or descent, also as part of a
* *- / I) J manor,

passed by a previously executed devise of the manor ; but

not if he acquired them by purchase, for when so acquired they do not

become parcel of the manor.] (/) It is clear, too, upon a principle

somewhat analogous, that if a person having a remainder or reversion

in fee, expectant on an estate for life, devised that remainder or rever-

sion, and then by any means acquired, and by such acquisition extin-

guished, the estate for life,Jiie devise carried the estate thus acquired,

the merger of which merely had the effect of accelerating the ulterior

estate. (A;)'

Under the old law, too, a devisee or surrenderee of copyholds before

admittance, was wholly incapable of devising them. (Z) Deviaebyde-
J J r o \ / yiaee or surren-

The same doctrine was at one period considered to apply
^oi||brfOTe'S-

to an heir, whose incom[)etency to devise was supposed to mittance void,

have been established by Smith v. Triggs
;
(m) but which case, rightly

understood, seems not to have warranted any such doctrine. It was

[(/) PhUlips V. Phillips, 1 My. & K. [(i) Delacherois v. Delacherois, 11 H.

664.] L. Cas. 62.

{g) Heylin v. Heylin, Cowp. 130 ; Att.r (k) Buckingham v. Cook, Holt. 253.]

Gen. V. Vigor, 8 Ves. 287. [l) Wainwright v. Elwell, 1 Mad. 627
;

(A) Spring v. Biles, 1 T. E. 435, n., [Phillips v. PhilUps, 1 My. & K. 664;

overruling Warde v. Warde, Arab. 299, Matthew v. Osborne, 17 Jur. 696.]

which is contra. (m) 1 Str. 487.

(t) Koe d. Hale v. Wegg, 6 T. E. 708.
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frequently cited, however, as an authority on this point, (n) but as such

Devise by an it has been completely overruled by Right d. Taylors,

heir held to be Banks, (o) the facts of which were as follows:—On the
good. ' ^ '

13th of February, 1781, John Taylor was admitted to the

copyholds in question, which he afterwards surrendered to the use of

his will, and then by his will devised part to his son Samuel (who was

his heir-at-law) in fee, and part to his daughter Mary, in fee. Mary

Taylor, on the death of the testator, entered, but was never admitted

;

she died, leaving her brother Samuel her customary heir; Samuel

Taylor, who, as heir of his father, was entitled to the whole, (for the

devise to him by the former did not break the descent, [and Mary

never having been admitted,' he took her share also, as heir to his

father, and not as heir to her,])(p) entered, but was never admitted.

By his will he devised the copyholds in question—the validity of

which devise was the point at issue. The court *held that the devise

was good, relying much on the doctrine in Coke's Copyholder, § 41,

that the heir is tenant immediately after the death of his ancestor, and

may, before,admittance, surrender into the hands of the lord; and also

on Brown's case, {q) Brown v. Dyer, (r) Morse v. Faulkner, (s) Doe v.

Tofield, {t) Wilson v. Weddell, (u) which severally support the same

doctrine, and were considered by Lord Tenterden and the rest of the

court to outweigh the recent dida to the contrary, which were all

founded on a mistaken view of Smith v. Triggs. The point was again

agitated, and received a similar determination in [King v. Turner [xj]

and Doe d. Perry v. Wilson, (y)

The act 1 Vict., c. 26, § 3, has precluded any question of this nature

Devises by un- in regard to wills which are subiect to its operation, by
admitted de-

i r*. i „
-Wseeorsurren- expressly aHirmiug the testamentary power of an unad-
wiiisaot. mitted heir: indeed it goes much further, by extending

the devising power to an unadmitted devisee or surrenderee. [It

repeals the 55 Geo. III., c. 192, which only supplied a surrender,

(n) See Sir T. Plumer's judgment in mitted devisee could devise, though the

Wainwright J). Elwell, 1 Mad. 632 ; and Sir devisee herself could not.]

L. Shadwell's judgment in King v. Turner, (q) 4 Eep. 22 b.

2 Sim. 548, [reversed, 1 My. & K. 456.] (r) 11 Mod. 73.

(o) 3 B. & Ad. 664. (s) 1 Anst. 13.

[(p) Smith V. Triggs, 1 Str. 487, and («) 11 East 251.

observations of Lord Tenterden in Eight (u) Yelv. 144.

V. Banks, p. 670. It is material to notice [(x) 1 My. & K. 456.]

this point, as otherwise the case would (y) 5 Ad. & Ell. 321
;
[and see Doe d.

be an authority, that the heir of an unad- Winder ii. Lawes, 7 Ad. & Ell. 195.
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and makes the will itself, without any surrender, confer a right to

admittance, (2) notwithstanding that the testator has not surrendered
to the use of his will, or notwithstanding that the copyholds, in conse-

quence of the want of a custom to devise or surrender to the use of a

will or otherwise, or in consequence of there being a custom that a will

or surrender to the use of a will should continue in force for a limited

time only, or any other special custom, could not have been disposed

of by the will previously to tlie passing of the act. Thus all questions

arising under the former act respecting the validity of a devise, in

consequence of the power to devise being still left dependent on the

power to surrender to the use of the will (though the surrender itself

was not required,) are now set at rest. But in Lacey v. Laoey v. Hiu.

Hill, id) it was held that the new act does not merelv dis- holds bars
. 1 , freebenoh.

pense with the surrender and the custom, but gives the

devise the same effect as if there actually had been both ; and that

consequently a *general devise of the testator's "real estate," without

more, bars his widow of her freebench. Reading the act. Sir G. Jessel,

M. E., said, "That means that a testator is to have the same power of

devising copyhold estate, as if he had done all the things there men-
tioned ; as if there had been a surrender, or as if there had been a

custom, and so forth. It breaks in upon the customary law of copy-

holds for the purpose of giving an unlimited power of devise. I am
of opinion that the same effect is to be given to a devise of copyholds

under the new law, as under the' law as it stood before the wills act,

and consequently the widow is not entitled to freebench." It is to be

presumed that in this case the custom gave freebench of lands of which

the copyholder was seised at his death, and not, as is the custom in

some manors, (6) of those of which he was seised at any time during

the coverture; since, in the latter case, notwithstanding a custom to

surrender to the use of the will, neither a devise nor an actual surren-

der by the husband would under the previous law have barred the

freebench.J

(s) This view was adopted by the court fits given her by the will if the freebenoh

in Garland 1;. Mead, L. R., 6 Q. B. 441. was defeated by the devise. It need

Admittance is still necessary to vest the scarcely be observed that a devise by one

estate. joint tenant will not work a severance,

[a) L. E., 19 Eq. 346. The contrary since the power of devising under the act

must have been assumed in Thompson v. is given only where the property if not

Burra, L. R., 16 Eq. 592. It was need- devised would go to the customary heir,

less there to argue that the widow must [(6) Rlddell v. Jenner, 10 Bing. 29

elect between her freebenoh and the bene- (Manor of Cheltenham.)
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Copyholders also participate in the benefit of the enactments which

extend the devising power to after-acquired real estate, and other

interests not before devisable, and are, on the other hand, bound by
those which (as we shall see) regulate the ceremonial of execution.

Copyholds are also, in common with freeholds, subject to the several

clauses by which the legislature has propounded certain new canons or

rules of construction, which in general appear to be of a nature to

admit of application to copyhold estates, (o)

Bequests of chattel interests in land are governed by principles

Bequests of wliolly different from those which regulate devises of
chattel inter- ^ i i i i ^ ^ i t
ests in lauds. freehold estates : they do not, like the latter, pass directly

to the legatee, as the alienee of the testator, but, forming part of his

personal estate, they devolve to the executor or other general personal

representative, who is bound, in subordination to the paramount claims

of creditors, to give effect to any bequest in the will, specific or residu-

ary, comprising the property in question ; 20 and, therefore, even under

the old law, it was quite unnecessary, as regarded the testator's com-

(c) The form of admittance of a devisee

of copyholds is now somewhat simplified

by Stat. 4 and 5 Vict., c. 35, ?? 88, 89, 90.]

20. " The general rule is that chattels real

shall go to the executor or administrator,

and not to the heir. Chattels real are

such as concern or savor of the realty ; or

in other words, they are chattel interests

issuing out of, or annexed to real estates.

Thus, while the military tenures subsisted,

wardship in chivalry was accounted such

an interest, and accrued to the executor or

administrator, and not to the heir ; be-

cause it was in respect of a tenure of land,

or other hereditament, and was for years,

viz., during the minority, or till mar-

riage had:" Wms. Ex'rs (6th Am. ed.)

746 ; Co. Lit. 118 b ; 2 Blaclt. Com. 386

;

Godolph., pt. 2, ch. 13, ? 2 ; Went. Off. Ex.

126, (14th ed.) ; Shep. Touch. 468. " All

leases and terms of lands, tenements and

hereditaments, of a chattel quality, ai-e

chattels real, and will go to the executor

or administrator ; but he has no interest

in the freehold terms or leases. The

general rule for distinguishing tliese two

kinds is, that all interests for a shorter

period than a life, or more properly speak-

ing, all interests for a definite space of

time, measured by years, months, or days

are deemed chattel interests; in other

words, testamentary, and of the nature,

for the purpose of succession, of other

(^battels or personal property. Thus, not

only on a term of one's own life, or for

the life of another, is deemed a freehold

;

but if a man grant an estate to a woman
dum solafwit, or durante viduitate, or quam-

diu se bene gesserit, or to a man and woman
during the coverture, or as long as the

grantee shall dwell in such a house, or so

long as he pays £10, Ac, or until the

grantee be promoted to a benefice, or for

any like uncertaini time ; in all these cases

the lessee has an estate of freehold in

judgment of law ; while a lease for ten

thousand years is not a freehold, but chat-

tel interest. If an estate be limited to A.

B. and his assigns during C. D.'s life, it is

a freehold interest ; but if it be limited to

A. B. and his assigns for a certain number
of years, if C. D. shall so long live, it is a

chattel, and will go to his executors or

administrators. If a lessee for years of a
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petency of disposition, to go into the inquiry, whether he was, at the

time of making the will, possessed of a term of years which formed

carve of land grants to another a rent out

of the said carve for the life of the grantee,

that is a good charge during the term, if

the grantee so long live ; but in such a

case the grantee hath but a chattel. A.

made a lease to B. for life by indenture, in

which was a proviso that if the lessee died

before the end of sixty years then next

ensuing, his executor should have and en-

joy, as in the right and title of the lessee,

for term of so many of the years as

amounted to the whole number of sixty,

so that the commencement of the said

sixty shall be accounted from the date of

the said indenture. The lessee made two

executors and died. One of them entered

into the land. And the opinion of the

court was, that no lease for years was

made by this proviso in the lease, nor by

remainder in his executor ; because noth-

ing of the said term was limited to the

lessee for life as remainder to him and his

executors." Q-ravenor v. Pai-ker, Anders.

19 ; Wms. Ex'rs (6th Am. ed.) 749, et seq.

"Since an estate of freehold or inherit-

ance cannot be derived out of a term for

years, no words of limitation can alter

the nature of the latter with respect to

the purposes of succession. Thus if a

lease for years be made to a man and his

heirs, it shall not go to }iis heirs but his

executors. So if a lease for years be

made to a bishop, parson or other sole cor-

poration and his successors, yet it will go

to the executors of the lessee ; because a

term for years being a chattel, the law al-

lows none but personal representatives to

succeed thereto, nor can this mode of suc-

cession be altered by any limitation of the

party. Again it is a principle of law, that

a limitation of a personal estate to one in

tail vests the whole in him. Therefore,

where a term for years is devised to one

and the heirs of his body, or to the heirs

male Ofhisbody ,the term, at the death ofthe

devisee, shall go to the executor and not

to the heir. So if a lease for years is

given to A. and the heirs male of his-

body, and for default of such issue, to B.

and the heirs male of his body, these

words give to A. the absolute property in

the whole estate and interest transmissi-

ble to his personal representatives. In a

modern case the testator devised his reali

estate to A. for life, without impeachment

&c. with remainder to trustees to procure-

contingent remainders, with remainder to

the heirs of the body of A. By codicil,

reciting the after-purchas/e of a leasehold

estate, he devised the same to the trustees-

named in his will, 'for such estate and

estates and in such manner and form ' as

his real estates were given by will. It

was held that A. taking an estate tail int

the real estates under the will, was never-

theless entitled to the absolute interest in

the leasehold bequeathed by the codicil.

Brouncker v. Bagqt, 1 Meriv. 271. "With

respect to the limitation of real estates,

where an estate far life is given to the

ancestor, followed by a subsequent limita-

tion to his heirs general or special, the.

subsequent limitation, as in the case just

stated, vests in the ancestor, and the heir

takes not by purchase. So in the limita-

tion of leasehold estates, generally speak-

ing, if a term for years be devised to one

for life, and afterwards to the heirs of his

body, these words are words of limita-

tion, and the whole vests in the first

taker, and is transmissible to his executor.

* * However if there appears any other

circumstance or clause in the will, to show

the intention that these words should be

words of purchase, and not words of lim-

itation, then it seems the ancestor takes-

for life only, and his heir will take by

purchase to the exclusion of his execu-

tor. The chattels real which go to the

executor or administrator are not con-

fined to terms or leases of lands, but

extend to chattel interests in incorporeal
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part of his property at his decease
;
(d) such an inquiry being no less

irrelevant *in the case of a bequest of leaseholds held by a chattel

lease, than in that of a horse or a watch, or any other personal chattel.

hereditaments, such as leases for years of

commons, tithes, fairs, markets, profits of

leets, corodies for years, and the like. In

the case of a tenancy from year to year

as long as both parties please, since the

death either of the lessor or lessee does

not determine it, the interest of the ten-

ant is transmissible to his executor or

administrator. Therefore due notice to

quit must be given to the latter before

the lessor or his representative can re-

cover in ejectment ; and the executor or

administrator of the lessee may maintain

ejectment; and it was held no objection

that the demise in the declaration was

stated to be for seven years. So where

W. H., being a tenant from year to year

to Lady H. died, leaving his widow in

possession and J. H. some time after-

wards took out administration to the

deceased, but the widow continued in

possession, paying rent to Lady H. with

the knowledge of J. H., who never

objected to such payment or made any

demand of rent, it was held, that there

was no evidence of a determination of

the tenancy from year to year by opera-

tion of law, and that the administrator

was entitled to recover possession from

the widow." Doe v. Wood, 14 M. & W.
€82 ; Wms. Ex'rs (6th Am. ed.) 750, et

seg. " If a lease be made to several for

a term of years, and one of the joint ten-

ants dies, his interest accrues to the sur-

vivors, and his executors or administra-

tors shall take none. It may be advisable

here to remark that even when a term for

years is specifically devised, it will, in

the first instance, vest in the executor, by

virtue of his office, for the usual purposes

to which the testator's assets shall be

applied, and the legatee has no right to

enter without the executor's special as-

sent. If the testator had a term for

years, this vests in the executor or admin-

istrator, and he cannot refuse it though

it be with nothing ; for the executorship

or administratorship is entire, and must

be renounced m toto, or not at all. Grener-

ally speaking, the courts of equity foUow

the rules of law in their construction of

equitable interests ; and, consequently, the

beneficial interests in a term, where the

person entitled to it has no higher inter-

est in the estate, is treated as a chattel

interest, and is transmissible to the per-

sonal representatives in the same manner

as the legal estate. There is, however, a

particular sort of term, usually called a

'Term attendant upon the inheritance,'

the beneficial interest in which is regard-

ed in equity in a peculiar way ; and con-

sidered as completely consolidated with

the freehold and inheritance, so as to fol-

low the fee in all the various modifica-

tions and charges to which it may be

subjected by the acts of law or of the

owner. The consequence is that this

interest is not looked upon in equity as

a chattel ; it is not assets in the hands of

the executor or administrator, nor was it

formerly liable to . the simple contract

d^ebts of the deceased, but is, together

with the fee, real assets." Wms. Ex'rs

(6th Am. ed.) 754. "When a term for

years is created for a particular purpose,

as for raising money for payment of debts,

or portions for younger children, and the

purpose for which the term was created

is satisfied, the termor is considered in

equity as a trustee for the owner of the

inheritance ; and though at law the term

is deemed a term in gross in such trustee,

yet in equity it follows the fee, and is

looked upon as completely consolidated

with it. Hence it is not regarded as per-

(d) See Wind v. JekyI, 1 P. W. 575; see also James v. Dean, 11 Ves. 388.

[*62]
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Freeholds j3wr autre vie require a distinct consideration in connection

with the testamentary power. This species of estate stands Freeholds pwr
autre vie,

distinguished from all other interests, freehold or chattel,

by this peculiar quality, that it is capable of being rendered transmissi-

ble to either real or personal representatives, according to the terms of

the instrument creating the estate, or rather the instrument vesting it in

the deceased owner, or in the person under whom he derived his title

by act of law : for it seems now to be admitted that the devolution of

the estate is regulated by the words of limitation contained in the last

conveyance, without regard to the mode of its original creation.

. Estates pur autre vie are devisable by the express terms of the statute

of frauds, (29 Car. II., c. 3, § 12), the act of Henry VIII. being

(according to the prevalent and probably the better opinion) confined

to estates of inheritance in fee simple. (e)21

sonal assets in the hands of the executor

of the pei-son entitled to the fee, but as

real assets which go to his heir. Yet

this must not he understood of every term

which attends the inheritance ; for where

a termor purchases the freehold and in-

heritance, and takes a conveyance thereof

in the name of a trustee, although the

term in himself will be attendant on his

equitable fee-simple, yet, at his death, it

will be assets in the hands of his personal

representatives. But by stat. 8 and 9

Vict., c. 112, after December 31st, 1845,

all terms attendant on the inheritance

shaU determine, unless for protection,

in certain cases, against incumbrances."

Wms. Ex'rs (6th Am. ed.) 1779.

(e) Anon., Cart. 211.

21. Anciently, an estate pur autre vie—
i. e., a lease for the life of another—not

limited to a man and his heirs, would, at

the death of the owner, have belonged to

no one. Therefore, he who first obtained

the possession of it upon the death of the

owner might have held it during the life

of the cestui qui vie. The person so ob-

taining and holding it was called the

"general occupant." "This seems to

have been recurring to first principles

and calling in the law of nature to ascer-

tain the property of the land when left

without a legal owner." 2 Black. Com. 258.

However, a civilized community could

not long tolerate so primitive a state of

things,' and therefore it was enacted by
the statute of frauds, {29 Car. II., c. 3, ?

12,) which was explained by 14 Geo. III.,

c. 20, that an estate pur autre vie, not

limited to the owner and his heirs, might

be disposed of by will ; or, if the owner

died intestate, that it should go to his ad-

ministrator as personalty. If the estate

were limited to the owner and his heirs,

then the heir
—"the special occupant"

—

should hold the estate, and it would, in

that case, be assets by descent in his

hands. " It may be remarked that an es-

tate granted pur autre vie to a man and

the heirs of his body is called a quasi en-

tail and as regards its descent is like any

other estate tail. The heir to an estate

tail, or, as he is called, the special heir,

is not mentioned in the wills act, 1838,

so it is assumed that quasi entails, if the

entail be not barred, are not devisable

and are not subject to debts. As to

whether an executor may be special oc-

cupant of an incorporeal hereditament,

see Sugden on Powers 193, note." Flood

on Wills 134, note (c). See Sugden on

Powers (4th ed.) 98, note ; also a note of

Morley & Coote to their edition of Wat-
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Though the statute of frauds required three witnesses to the devise

Devolution of of an estate pur autre vie, yet where the property devolved
estates Dtir

. / i i . „ ,
i. i j

otherwise than to the heirs of the owner, (^. e. where it

estates iJtw
autre vie

Tsina on Conveyancing 69 ; also Low v.

Burrow, 3 P. Wms. 264 note {D), and the

observations of Tindal, C. J., in Bearpark

V. HutcBinson, 7 Bing. 187. " In Northen

V. Carnegie, 4 Drew. 587, Kindersley, V.

C, expressed a clear opinion, that though

where the property is incorporeal, there

cannot be a general occupant, there was

nothing to prevent special occupancy,

and the learned judge proceeded to say,

that he should have no hesitation in

coming to the conclusion that an executor

may be a special occupant of an incorpo-

real hereditament. In the case before

bis Honor, there was a limitation of an

incorporeal hereditament to A. his heirs

and assigns for lives, and A. conveyed it

to trustees, their executors and adminis-

trators, upon contingencies which never

happened ; and it was held that he had

parted with his whole estate at law, but

-with a resulting beneficial interest in him,

insomuch as he had limited on the con-

tingencies." Wms. Ex'rs (6th Am. ed.)

755, note (c). "A question has arisen,

viz., to whom the estate pur autre vie

would go if limited to a man, his heirs,

execmtors a/nd administrators; and it was

argued in favor of creditors generally,

that the administrator was entitled ; but

the court decided for the heir. (Atkin-

son V. Baker, 4 T. E. 229. This was the

case of a deed. But the same had been

beld in the case of a will. Carpenter v.

Dunsmore, 3 El. & Bl. 918.) In another

case, (Doe v. Steele, 4 Q. B. 663,) where

a tenant in fee conveyed lands to ' H. her

Tieirs and assigns to hold to H. ojnd her as-

signs during the life of Gr.,' it was held

that, after H.'s death, G., who was her

heir, was entitled to hold for his life as

special occupant, and that the land did

not pass to H.'s executors by the words

in the hahendmn ' to H. and her assigns,'

•but that these words must be disregarded.

as being repugnant to 'the words ,in the

premises. A question has been raised

upon the construction of this statute, (29

Car. II., c. 3, 5 12,) whether, if a rent be

limited to a man, his executors arid ad-

ministrators, pur auirf vie, and the grantee

die, living cestui que vie, and without

having disposed of it in his lifetime, it is

not determined, notwithstanding the stat-

ute ;
on the ground that it was intended

to apply to those estates only in which

executors or administrators, if named,

might take as special occupants, and con-

sequently not to incorporeal heredita-

ments. (Northen v. Carnegie, uhi supra.)

The better opinion seems to be that

the statute nevertheless gives the estate

to the executors or administrators
;
(Ken-

dal 0. Micfield, Barnard Ch. Cas. 46;

Jenison v. Lexington, 1 P. Wms. 555 ;)

but to avoid the doubt, it has been usual

to limit the rent to the grantee, his ex-

ecutors and assigns, for a certain number
of years, determinable on the death of the

cestui que vie. In Bearpark v. Hutchin-

son, vM supra, it was held by the Court

of Common Pleas, after taking time to

consider, that where a rent charge was

granted to a man during the life of

another, without further words, and the

grantee died during the life of the cestui

que vie, the right to the rent-charge vested

in the personal representative. And Tin-

dal, C. J., in delivering the judgment of

the court, observed, with respect to the

objection that the statute is limited to

such estates as were capable, before the

statute, of occupancy, that 'special occu-

pant of rent' was a legal phrase, in

common use and possessing a known
meaning, before the statute, as descrip-

tive, not of the person who should enter

and occupy, but who should receive or

take rent ; and that therefore the sounder

construction of the second branch of the
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was limited either to his executors or administrators, or to the last

takei- indefinitely, without any express mention.of either class of repre-

sentatives,) it was distributable as part of his personal estate, whether

statute was to make it include the grantee

of rent, since such estates were held in

common parlance to be the subject of

special occupancy. If the executor should

die intestate, it may be doubted whether

the estate would, under this statute, go to

his administrator, or to the adminis-

trator de bonis non. (Oldham v. Pickering,

Carth. 376.) Under the above statute

the owner of an estate par autre vie may
devise it to several in succession, so

as to designate who shall occupy till

cestm gvs vie dies, and to leave no inter-

val or chasm. But a question may arise

as to what shall become of the estate,

if it be only partially devised, i. e., if it

be devised for a period which expires be-

fore the estate pur autre vie ends. In Doe

*. Robinson, (8 B. & C. 296,) the Court

of K. B. decided that the residue, whereof

there is no devise, belongs to the repre-

sentatives of the devisor. There tlie ten-

ant of lands which had been granted ' to

him and his heirs ' pur autre vie, devised

thera to AB, without saying more, and A
B died living cestui que vie. And it was

lield that the heir of the devisor was en-

titled as special occupant. In that case

the court held that the words used were

not sufBcient to pass the whole interest.

If the devise had been of the whole term

itself, or of the whole interest of the de-

visor to A B, without more, the represen-

tative of A B would have been entitled,

notwithstanding no words of limitation

were used in the devise. It should seem

that in the case of a will made after the

year 1837, the whole interest would pass

to the devisee under the words of the be-

quest used in Doe v. Eobinson, by reason

of the statute 1 Vict., c. 26, ^ 28. And
it has been doubted whether the words

used in Doe v. Eobinson were not suffi-

cient, even before the act, to pass the

whole term ; and the authority of that de-

cision has been questioned. Whether the

real or the personal representative would
have been the person to take is a point

on which the authorities appear to be con-

flicting. In Doe V. Lewis, (9 M. & W.
662,) where the estate had been devised

to the grantee, his heirs and assigns, for

lives, and he devised the premises, during

the residue of the lease, to W. J. L. and

his assigns, who died intestate, it was held

by the barons of the exchequer that the

estate did not go to the heir ofW. J. L., but

to his personal representative ; for that

the devise by the original grantee defeated

the title of his own heir as special occu-

pant, and his devisee, W. J. L., took the

estate to hold to him and his assigns for

the residue of the term; and on the death

of "W. J. L., as there was no devise of the

estate, nor special occupant thereof, it

passed to tlie executors or administrators

of W. J. L. (' the party that had the es-

tate thereof) witliin tlie express words

of the statute of frauds. But in Wall v.

Byrne, (2 Jones & Lat. 118,) where ales-

see of lands which had been demised to

him, his heirs and assigns, pur autre vie,

devised all his real freehold and personal

property to his wife and children, share

and share alike ; and one of the children,

who survived the testator, died intestate

;

it was held by Siigdeu, Lord Chancellor

of Ireland, that the heir-at-law of such

child, and not his personal representative,

was entitled to his share of the estate pur

autre vie. And the learned judge said

that if ever a point was closed by decision

it was this : that where a man had an es-

tate pur autre vie limited to him and his

heirs, and devises that estate by words,

which, without words of limitation, would

pass the quasi inheritance, and the de-

visee dies intestate, the persons to take

are the heirs, and not the personal repre-

sentative of the devisee ; that the point
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he died testate or intestate ; and by a necessary consequence of this

principle, an executor taking it as such was bound to give effect to any

bequest or direction in the will affecting such property, though the

was so decided in Ireland many years

since (Blake v. Jones d. Blake, 1 Hud.

& Bro. 227, note), and that decision had

been followed in England (Phillpotts o.

James, 3 Dougl. 425), and many opinions

had been given upon it; and he must,

therefore, decline to hear the question ar-

gued. His lordship distinguished the

case of Doe v. Lewis, on the ground that

there the devise was to a man and his as-

signs, which, it was held, did not mean

heirs; whereas in the case before him the

devise was in general terms, and in words

which were sufficient to pass, the entire

interest of the testator under the lease to

his devisees ; and that both law and good

sense required that the devisee should

take the same interest which he himself

had. This distinction, however, does not

appear to reconcile the two decisions sat-

isfactorily, nor to afford any answer to the

reasoning on which the Court of Ex-

chequer proceeded. By stat. 1 Vict., c.

26, J 3, (which, however, does not extend

to any will made before January 1st,

1838,) estates pur autre vie may be dis-

posed of by will, executed as required by

that act, whether there shall or shall not

be any special occupant thereof, and of

whatever tenure they shall be, and

whether the same shall be a corporeal or

incorporeal hereditament." Wms. Ex'rs

(6th Am. ed.) 756, et seq. " It must be

remarked that this statute does not declare

to whom the residue or surplus, which

shall remain in the hands of the execu-

tors or administrators, shall belong, in

case the estate goes to them under the

statute. And in the case of Oldham v.

Pickering, (Carth. 376,) it was determined,

that such residue was not distributable

amongst the next of kin ; for, notwith-

standing the alteration by the statute, the

estate remained freehold. This gave oc-

casion to the passing of the stat. 14 Geo.

II., c. 20, ? 9, which, after reciting the

statute of Car. II., and that doubts had
,

arisen, where no devise was made of such

estates, to whom the surplus of such es-

tates, after the debts of such deceased

owners thereof are fully satisfied, shall

belong, enacts, 'that such estates pur au-

tre vie, in case there be no special occu-

pant thereof, of which no devise shall

have been made according to the said act

for preveption of frauds and perjuries, or

so much thereof as shall not have been

so devised, shall go, be applied and disT

tributed, in the same manner as the per-

sonal estate of the testator or intestate.'

Neither of these statutes, however, pro-

vides expressly for the case of a tenant

pur autre vie dying intestate as to that

estate, but having made a valid will of

his personalty ; or, in other words, the

statutes omit to state whether the surplus

shall in such case, go according to the

personal estate disposed of by the will, or

as undisposed-of personal estate. Nor is

any provision made by these statutes for

the surplus which may be in the hands

of an executor or administrator as special

occupant. Both these points were fully

considered by Lord Eldon, in the case of

Eipley «."Waterworth, (7 Ves. 425.) There,

lands had been limited to a man, his

executors, administrators, and assigns pur

autre me ; he died, having published his

will (not attested according to the statute

of frauds), and appointed an executor,

and made a residuary bequest of his per-

sonal estate. There were four distinct

claimants, the heir-at-law, the residuary

legatee, and the next of kin ; and a claim

was made by the executor for his own
benefit. For the heir-at-law it was urged,

that it was real estate, viz., a descendible

freehold ; that it would not pass by an

unattested will, and an executor could

not, at common law, take a special occu-
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will might not have been attested in the manner required by tlie statute

in question. (/) By the 1 Vict., c. 26, § 3, [the previous enactments

respecting estates pur autre vie were repealed, and] the testamentary

pant ; and, therefore, the heir-at-law was

entitled. For the residuary legatees and

next of kin, it was urged that an executor

might, at common law, take an estate pm-

autre vie, as special occupant; and that

even prior to the statute of frauds, it was

assets in his hands ; and that it would be

strange if fthe statute providing, that

where there is no special occupant, it

shall go to the executor, ) it should not go

to the executor, where it is expressly

given to him ; and that the executor

would, as special occupant, take it as per-

sonal estate chargeable with debts, and

subject to application as personal estate,

after debts paid. The Lord Chancellor

was of opinion that it could, in no event,

go to the heir ; that it did not belong to

the executor ; and that, as between the

next of kin and residuary legatee, the

executor was in equity a trustee for those

to whom the testator had given the per-

sonal estate, by a will sufficient to pass

personal estate, and, therefore, he must

be considered as holding it for the residu-

ary legatee. With respect to estates pur

autre vie of any deceased person, who
shall not have died before the 1st day of

.January, 1838, the statute 1 Vict., c. 26,

after repealing the above-mentioned stat-

utes of Car. II. and Geo. II. and enact-

ing by section 3, that the power of

every person to devise his estate shall

extend to estates pur autre vie, whether

there shall or shall not be any special

occupant thereof, and whether the same

shall be a corporeal or incorporeal

hereditament, proceeds to enact, by sec-

tion 6, that, ' if no disposition by will

shall be made of any estate pur autre vie

of a freehold nature, the same will be

chargeable in the hands of the heir, if it

shall come to him by reason of special

occupancy, as assets by descent, as in the

case of freehold land in fee simple ; and

in case there shall be no special occupant

of any estate pur autre vie, whether free-

hold or customary freehold, tenant-right,

customary or copyhold, or of any other

tenure, and whether a corporeal or incor-

poreal hereditament, it shall go to the

executor or administrator of the party

that had the estate thereof by virtue of

the grant ; and if the same shall come to

the executor or administrator either by

reason of a special occupancy or by vir-

tue of this act, it shall be assets in his

hands, and shall go and be applied and

distributSed in the same manner as the

personal estate of the testator or intes-

tate. In the case last cited, Lord Eldon

observed, with respect to the claim ot

the executor for his own benefit, that he

doubted whether an executor or adminis-

trator ever takes anything as such which
he will not be bound to apply as personal

estate of the testator or intestate : And in

Milner v. Harewood, 18 Ves. 273, his lord-

ship recurring to hjs decision in Eipley

V. Waterworth, said, ' I have determined,

and I see no reason to dissent from it,

that, where the executor is the special

occupant, taking as executor, he must

hold that as all other property taken by

an executor, and therefore distributable

in this court.' From this principle it

seems to be a necessary deduction, that

whenever personal estate is limited to

executors or administrators as purchasers,

they will take for the benefit of the per-

sons entitled to the personal estate."

Wms. Ex'rs (6th Am. ed.) 1776, et seq.

An estate pur autre vie is now personal

assets, yet it may be devised under the

term lauds. Wright v. Trustees Meth.

Ep. Ch., 1 Hofi". Ch. 202.

(/) Eipley v. Waterworth, 7 Ves. 425
;

[in connection with which case, see Bear-

park V. Hutchinson, 7 Bing. 178, 4 M. &
Pay. 848, as to rents pur autre rit.

M
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power is expressly extended to such estates, whether there shall or shall

not be any special occupant thereof, and whether the same shall be

freehold, customary freehold, tenant-right, customary or copyhold, or

of any other tenure, and whether the same shall be a corporeal or an

incorporeal hereditament
;
[and by § 6 it is enacted, that if no disposi-

tion shall be made of any estate pur autre vie of a freehold nature, it

shall be assets in the hands of the heir, and that in case there shall be

no special occupant of any estate par autre vie, whether freehold or cus-

*tomary freehold, tenant-right, customary, or copyhold, or of any other

tenure, and whether a corporeal or incorporeal hereditament, it shall

go to the executor or administrator of the party that had the estate

thereof by virtue of the grant; and if the same shall come to the

executor or administrator, either by reason of a special occupancy or

by virtue of the act, it sliall be assets in his hands, and shall go and be

applied and distributed in the same manner as the personal estate of the

testator or intestate. So that where a bastard having the trust of an

estate pur auire vie limited to him and his heirs, dies without heir,

there being thus no special occupant, the property goes in case of

intestacy to the administrator in trust for the crown : (g) or if there be

a will appointing an executor but not disposing of the lease, the execu-

tor will hold for his own benefit, unless the will be such as before the

act 1 Will. lY., c. 40, § 2, constituted him a trustee.] (A)

A question often agitated, but never entirely settled, in regard to the

Devise by devising power over estates of this description, was whether

in tail of where they were limited to the tenant pur autre vie, and
estatesoMr ,,. ,• i i -, iii i-i
aiore me. the heirs of his body, they could be devised without some

act on his part to bar the entail. It was admitted on all hands that

if the property were undisposed of, it would devolve to the heir special

performam doni; it was equally clear that an alienation by deed, [if

made by the quasi tenant in tail in possession,] (i) was an effectual bar

to the entail ; but the doubt was, whether the estate was devisable by

will alone, without any such previous alienation. The authorities on

the point are few and contradictory. In Doe v. Luxi»n, (k) Lord

\_{g) Eeynolds v. Wright, 25 Beav. 100, session (Slade v. Pattison, 5 L. J. (N. S.)

2 D., F. & J. 590. Ch. 51 ; Allen v. Allen, 2 D. & War. 307,

(A) Powell V. Merritt, 1 Sm. & Gif. 381

;

332 ; Edwards v. Champion, 3 D., M. & G.

Cradock v. Owen, 2 Id. 241. 202), and could never, therefore, be made

(t) If made by tenant in tail in remain- by will.]

der, it must be with the concurrence of (A) 6 T. R. 293.

the owner of the previous estate in pos-
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Kenyou inclined to think that the devise was good ; but his lordship's

dictum stands opposed to that of Lord Redesdale, in Campbell v.

Sandys; [t) and to [the opinion of the Court of B. R. in Ireland, in

Hopkins v. Ramage, (m) who thought that a qimsi tenant in tail could

not *by will exclude the title of the issue or remaindermen,] and such

was evidently the impression of Sir T. Plumer in Blake v. Luxton (n)

[and of Sir E. Sugden in Allen v. Allen.] (o) The statute 1 "Vict,

•does not in terms dispose of this debatable point, but has, it should

seem, done so in effect, by the language of the general enabling clause,

§ 3, which extends the devising power to " all real estate and all per-

sonal estate which he (the testator) shall be entitled to, either at law or

in equity, at the time of his death, and which, if not so devised, be-

queathed, or disposed of, would devolve upon the heir-at-law, or customary

heir of him, or, if he became entitled by descent, of his ancestor, or upon

his executor or administrator."

The terms of this enactment evidently restrict it to cases in which

property, in the absence of disposition, would devolve to the general

real or personal representatives of the testator, as distinguished from

the case now under consideration, in which the devolution would be to

the heir special.

(l) 1 ScU. & Lef. 294. the learned judge expressly rested his

[(m) Batty 365. The decision of Lord decision on this fact. In Hopkins v. Eam-
Manners, in Dillon v. Dillon, 1 Ba. & Be. age, the circumstances were precisely sim-

77, does not touch the question, for the ilar, but the opinion of the court was ex-

gruosi tenant in tail died without issue, pressed in general terms.]

and therefore, at her death, there was (n) Coop. 185.

nothing for the will to operate upon, and [(o) 2 D. & War. 307, 326.]

[*64]
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^CHAPTER V.

WHO MAY BE DEVISEES OE LE&ATEES. (»)

The statute of 34 Hen. VIII., e. 5, expressly excepted out of its

Corporations enabling; 'clause devises to bodies politic and corporate l
cantakeby , ° -. , . i ii i n .

devise, but and, accordingly, it was held, that a devise to a corpora-
cannothold ,, ,., ^. in
without tion, whether ao-gregate or sole, either for its own benefit
license. ' °° ° '

or as trustee, was void ; and the lands so devised de-

scended to the heir, either beneficially or charged with the trust, as

the case might be. 1 The statute 1 Vict., c. 26, contains no such

(o) [See also Chap. III., on the personal

disabilities of testators.]

1. By the statute of New York a valid

devise to a corporation is prohibited un-

less the corporation be expressly author-

ized to take by devise. 4 Kent 507. But

religious corporations formed under the

general statute can take by vrill to an

. amount not exceeding the limit provided

in § 4 of the statute. Williams v. Wil-

liams, 8 N. Y. 525, 530. But a testator

cannot give to two or more corporations

in the aggregate more than he could give

to a single object, viz., one-half his es-

tate. Chamberlain v. Chamberlain, 43

N. Y. 424. But it appears that, in Vir-

ginia, if a bequest of its own stock be

made to a corporation such bequest is

valid. Eivanna Nav. Co. v. Dawsons, 3

Gratt. 19. The United States is not a

person within the meaning of the New
York statute of wills, and not being a cor-

poration authorized by the New York

statute to take by will, a devise to it is

void. In the matter of Fox, 52 N. Y.

530. On this point it was said, by An-

drews, J. :
" The English statute of wills

became a part of the law of this state

upon the adoption of the constitution of
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1777. It was substantially re-enacted by

statutes passed in 1787 and in 1813. (1

Greenl. Laws, 387 ; 1 E. L., 364.) And'

at the revision in 1830 the language was

changed so as to provide that a testator

may devise his lands ' to every person ca-

pable by law of holding real estate, but

no devise to a corporation shall be vaUd,.

unless such corporation be expressly au-

thorized by its charter or by statute t»

take by devise.' (2 Rev. Stat. 57, § 3.) The
validity of the devise to the United States

in the will in question is to be tested by
this statute. It is a settled principle of

the common law, that the lex rei sUce gov-

erns in respect to modes of transfer

of real property and the capacity to

make and receive them, and the valid-

ity of devises of lands is regulated and
controlled by the local law ; and the law
of any other jurisdiction or sovereignty

upon the subject, in opposition to the law
of the place, is nugatory. There can be

no pretence that the states have surren-

dered to the general goyernment control

over this subject. No such claim has

been asserted ; and jurisdiction over tes-

tamentary dispositions of lands within a
state by the general government is in no
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prohibition, the legislature having contented itself with regulating and
defining the powers and capacities of testators, without in any manner
interfering with, or attempting to define, the capacities of persons to

take under testamentary dispositions, which it has left to be ascertained

way an essential or appropriate incident

to the power to take lands for public uses.

It was held in White v. Howard, (46 N.

Y. 144,) that corporations, referred to in

our statute of wills, are those created by

and existing under the laws of this state

;

and a devise to a foreign corporation, of

lands in this state, was held to be void,

although the corporation was authorized

by its charter to take by devise. It must

be maintained, therefore, to sustain the

•devise in question, that the United States

is a. person, within the purview of the

•statute. The word person, when used in

a statute, will, unless the meaning is re-

stricted by the context, be deemed to in-

•clude corporations. They are artificial

persons ; bodies politic, possessing some

•of the attributes of natural persons, and

are subject to many of the obligations and

duties imposed by law upon individuals.

In the present statute of wills it was used

in this comprehensive sense; otherwise,

the prohibition against devises to corpo-

rations, not authorized by their charters

•or by statute to take by devise would

have been unnecessary. * * * In

construing a statute, words are to be taken

in their ordinary sense, unless, from a

•consideration of the whole act, it appears

that a different meaning was intended.

The word person does not in its ordinary

or legal signification, embrace a state or

government; and there is no ground to

justifj' such an extension of its meaning

in construing the statute relating to de-

vises. The gift, in the will in question,

to the United States cannot be sustained

a.'i a devise of land, for the reason that

the testamentary capacity given by the

statute extends only to devises to natural

persons, and such corporations as are au-

thorized by the law of the state to take

by devise." In the matter of Fox, 52 N.

Y. 530, 534. But the cities of Baltimore

and New Orleans, being corporations

created by law, are capable of taking a
legacy for purposes not foreign to the ob-

jects for which they were created. Mc-
Donogh V. Murdoch, 15 How. 367. And
in Pennsylvania eleemosynary corpora-

tions of other states may take, by devise,

land in Pennsylvania, although the stat-

utes of wills of their OAvn states prohibit

them from so taking land in those states.

Thompson v. Swoope, 24 Penna. St. 47^.

A bequest to a foreign corporation is valid

in Massachusetts, Burbank v. Whitney,

24 Pick. 146 ; and in Michigan. Estate

of Ticknor, 13 Mich. ^. In Voorhees v.

Voorhees, 2 Halst. Ch. 511, the devise

was to a society for the spread of the gos-

pel. It was organized and known by the

name given it in the will at the date of

the will, and prior to the death of the tes-

tator it was incorporated under such

name. The devise was held good. It ap-

pears that in Pennsylvania such a devise,

would be good, although the society was

not incorporated until after the death of

the testator. Zimmerman v. Anders, 6

Watts & Serg. 218. See also Hornbeok v.

American Bible Soc, 2 Sandf Ch. 133

;

Banks v. Phelan, 4 Barb. 80 ; Bartlet v.

King, 12 Mass. 536 ; Burr v. Smith, 7 Vt.

241 ; Zeisweiss v. James, 68 Penna. St.

465. Under the constitution and laws of

Vermont a voluntary association or so-

ciety for religious purnoses may receive

and hold a legacy. Smith v. Nelson, 18

Vt. 511. And if a bequest be made to

such a society with the provision that the

interest thereof be annually paid to their

minister forever, it will be held to be a

bequest to the society; lb. In Ohio an

unincorporated society is capable of re-

ceiving a bequest of personalty not

amounting to a trust. American Tract
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and determined by the application of the general principles of law.

[Now, according to those principles, corporations have capacity to take-

lands, though, without a sufficient license in that behalf, they cannot

retain them, (b) Their incapacity to take land by devise was a conse-

quence of the exception in the statute of Henry ; and since the act 1

Vict., c. 26, has repealed that statute without reviving the prohibition^

they are now as capable of taking by devise as natural persons. But,.

as in cases of acquisition by other means, a proper license is needed to-

enable them to hold.] The disability of corporations to hold real

property was created by various statutes (c) before 34 Hen. VIII.,,

which appear to have been founded on the principle, that, by allowing^

lands to become vested in objects endued with perpetuity of duration.

Society v. Atwater, 30 Ohio St. 77. So,

too, in Michigan. Estate of Ticknor, 13

Mich. 44. But in New York a devise to

an unincorporated charitable association

is void, and is not made valid by the in-

corporation of such association after the

death of the testatoi-. White v. Howard,

46 N. Y. 144. So, too, an after-amend-

ment of its charter will not give vitality

to a devise to a- corporation not author-

ized to take by will at the time of the

death of the testator. lb. Nor the sub-

sequent incorporation of an unincorpo-

rated association. Owens v. Missionary

Soc. M. E. Ch., 14 N. Y. 380. See also

Murphy v. Dallam, 1 Bland 529 ; State v.

Warren, 28 Md. 338; Whites). Hale, 2

Coldw. (Tenn.) 77. And the same rule

applies when the devise is to a city for a

charitable object. Eoyce v. St. Louis, 29

Barb. 650. It is held in New York that

the existence of a corporation organized

under the laws of another state will be

recognized by the courts of New York,

and that it may take property under the

will of a citizen of New York, provided

that under the law of its organization it

can take by 'bequest. Chamberlain v.

Chamberlain, 43 N. Y. 424, 432. In

Michigan it is held that a school district

may lawfully accept a bequest of a fund

to be invested for the purpose of purchas-

ing and keeping up a district library.

M.iynard v. Woodard, 36 Midi. 423. So,

too, a town may take a bequest for the-

erection of a high school. Hatheway v,

Sackett, 32 Mich. 97. And such school

district has power legally to administer

such a trust. Maynard v. Woodard, tibi

supra. So, too, in Indiana a devise may:

be made to the board of county commis-

sioners for the benefit of the orphan poor

and other destitute persons in such county.

Board of Comms. v. Eogei-s, 55 Ind.

297; Craig v. Secrist, 54 Ind. 419. And
the county board is competent to admin-

ister the trust. Board of Comms. v,

Eogers, ubi supra. But a bequest to an

unincorporated society in Indiana, the in-

come to be expended in educating young

men of certain religious beliefe for the

mi nistry, is void at law. McCord v. Ochil-

tree, 8 Blackf. 15. So a devise to certain,

trustees, for the use of deserving pocr

widows residing within certain limits, is a.

valid devise, and the trustees take for the-

uses named. De Bruler v. Ferguson, 54
Ind. 549. See also McCartee v. Orphan
Asylum, 9 Cowen 437.

1(b) Co. Lit. 2 b. See the stat. de Rdi-
giosis and other acts cited in the margin
there.]

(c) Magna Charta, u. 36 ; 9 Hen. III.,

c. 36; 7 Edw. L, c. 1 ; [13 Edw. I., c. 32:

et c. 33 ;] 34 Edw. I., st. 3 ; 18 Edw. HI.,.

St. 3, u. 3 ; 15 Eich. II., c. 5 ; 23 Hen-
VIII., 0. 10.
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the lords were deprived of escheats, and other feudal profits. Hence,

the necessity of obtaining the king's license, he being the ultimate

lord of every fee in the kingdom ; but this license only remitted his

own rights, and did not pre*vent the right of forfeiture accruing to

intermediate lords. Doubts having arisen, however, at the Revolu-

tion, how far such license was valid, (d) as being an exercise of the

dispensing power formerly claimed by the crown (but which, it is

pretty evident, it was not, but merely a waiver of its own right of

forfeiture), the statute 7 and 8 Will. III., c. 37, was passed, which

provides that the crown for the future, at its own discretion, may

grant licenses to alien or take in mortmain, of whomsoever the tene-

ments shall be holden. At this day, therefore, the license from the

crown protects against forfeiture to any intermediate lord.

But where [before 1 Yict., c. 26] real estate was devised upon trust

'

to a corporation not empowered to take lands [by devise. Devises to

„ ., -p., corporations

although] the devise was, of course, void at law [under intrust,

the statute of Henry, yet] the estate descended to the heir charged

with the trust (supposing tliat it was not illegal, under stat. 9 Geo. II.,

c. 36, as being in favor of charity), in the same manner as where a

devise to a trustee fails by the death of tlie devisee in trust in the

testator's lifetime, (e) [And since the stat. 1 Vict., c. 26, the trust

would equally be upheld ; the only difference being that the corpora-

tion trustee is now capable (unless incapacitated by the stat. 9 Geo.

II.) of taking by devise, though not, without license, of holding.] 2

(d) 2 Hawk. P. C. 391, [Co. Litt. 99 a, cannot be seized of land in trust, for any

n. (1), by Butler.] purpose foreign to its institution. Jack-

(e) Sonley u. Clockmakers' Company, son v. HartwelJ, 8 Johns. 422. See also

1 B. C. C. 81 ;
[Incorporated Society v. Jackson v. Cory, 8 Johns. 385 ; Hornbeck

Richards, 1 D. & War. 258 (where, the v. Westbrook, 9 Johns. 73 ; North Hemp-

lands being in Ireland, the charitable stead v. Hempstead, 2 Wend. 109 ; In the

trust was valid.) The statute 43 Eliz., c. matter of Howe, 1 Paige 214; Sutton v.

4, did not, as sometimes supposed, render Cole, 3 Pick. 232. But it may take as a

devises to charitable corporations valid trustee, if tlie object be consistent with

at law. In Flood's case (Hob. 136, 1 the purposes of the corporation. Trustees

Eq. Cas. Ab. 95, pi. 6,) it was expr^sly of Phillips Academy v. King, 12 Mass.

" agreed that the devise was void in law," 546. But if the legacy be given in trust

though the charitable use was upheld in for an authorized use, and also for a use

equity. Benet College v. Bishop of Lon- which is foreign to those which the cor-

don, 2 W. Bl. 1182, holding such a devise poration can execute, the whole trust is

good at law, " rests on no solid founda- void. Andrew v. N. Y. Bible and Prayer

tion ;" see per Lord St. Leonards, 1 D. & Book. Soc, 4 Sandf. 156. But if the

War. 305.] devise be to a corporation, partly for its

2. Even a regular corporation aggregate own use and partly for the use of others,

[*66]
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It should be observed, however, that devises to some corporations

are authorized by act of parliament. For instance, the stat. 43 Geo.

III., c. 107, enables persons to devise lands to the Governors of

Queen Anne's Bounty; and the stat. 43 Geo. III.,c. 108, authorizes,

under certain limitations, the devise to any persons or bodies politic or

corporate of land not exceeding five acres, for the erection, repair,

purchase, or providing of churches or chapels, where the Liturgy of

the United Church of England and Ireland shall be used, or of the

jnansion-house for the residence of the minister, or of any out-build-

ings, offices, churchyard, or glebe, for the same respectively. And
similar enactments have been made in favor of many other charity

*corporations. (/) And although generally devises for charitable uses

are forbidden by the act of 9 Geo. II., c. 36, yet the 4th section of

that statute, which excepts out of its operation gifts to the Colleges in

the two English universities, and the Colleges of Eton, Winchester, and

Westminster, [leaves devises to those corporations to be dealt with by

the general law as settled by the stat. 1 Viet. 3

the right of the corporation to take and

hold for its own use, carries with it, as a

necessary incident, the power to execute

the part of the trust which relates to

others. In the matter of Howe, ubi supra.

But it is also a well-settled doctrine,

under the statute of Elizabeth for chari-

table uses, that an appropriation or dedi-

cation of property for such uses, will be

upheld, although there were no specific

grantee or trustee. In all such cases

arising under wills, the executor or heir,

as the case may be, becomes the trustee

of those for whose use the donation or

appropriation is intended, and may be

compelled, by a court of equity, to execute

the trust. Beatty v. Kurtz, 2 Peters 566,

583 ; Pawlet v. Clark, 9 Cranch 292, 331.

This rule applies where the devise is to

an incorporated society. Bartlett v. Nye, 4

Mete. 378 ; Burbank v. Whitney, 24 Pici.

146. And it was said by Walworth, C, in

Potter V. Chapin, 6 Paige, 639, 649, 650

:

" Although some doubt was thrown upon

the question of charitable donations, for
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the benefit of a community or body not

incorporated so as to be capable of taking

and conveying the legal title to property,

by the decision of the Supreme Court of

the United States in the case of the Bap-

tist Association v. Hart's Executors, 4

Wheat. 1, I believe it is generally admit-

ted that the decision in that case was

wrong. And it may now be considered

as an established principle of American

law, that the Court of Chancery will sus-

tain and protect such a gift, bequest, or

dedication of property to public or char-

itable uses, provided the sum ia consist-

ent vritii local laws and public policy,

where the object of the gift or dedication

is specific and capable of being carried

into effect according to the intention of

the donor.''

(/) Vide Church Building act, 9 Geo.

IV., c. 42, and other statutes stated post ch.

IX., and in Shelford on Charitable Uses.

3. As to devises for charitable uses,

see post ch. IX.
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The incapacity of alienage has been removed, as we have already

seen, by the naturalization act, 1870.(5') ^^^ t^^e act Devises to

not being retrospective, and giving no protection to rights

acquired by an alien before it was passed, (A) it is still necessary to

consider the old law.] Alienage could not, strictly speaking, be

ranked among the incapacities to take real estate by devise, as the

property remained in the alien till office found, when it devolved to

the crown. (^)4 On this principle, where lands were devised to an

[(jf) 33 Vict., c. 14, ? 2, stated ante p.

41.

[h) Sharp v. St. Sauveur, L. E., 7 Oh.

351.]

(t) Duplessis V. Attorney-General, 1 B.

P. C, Toml. 415.

4. Though aliens may take lands by

purchase, neither they nor a purchaser

under them could, prior to recent statutes,

hold as against the state. The People v.

Ck)nklin, 2 Hill (N. Y.) 67 ; Vaux v. Nes-

bit, 1 McCord Ch. 352. But their title

would be good as against anyone except

the state. McCreery v. Allender, 4 Har.

<& McH. 409. But the statute, in New
York, (2 Bev. Stat. 57, § 4,) which provides

that every devise of real property to a

person who, at the time .of the testator's

death, shall he an alien, not authorized

by statute to hold real estate, shall be

void, does not apply to an alien devisee,

bom after the death of the testator.

Wadsworth v. Wadsworth, 12 N. Y. 376

;

aflSrmed, 16 Barb. 601. An alien may
take by purchase, and hold until office

found. Mooers v. White, 6 Johns. Ch.

360, 366; Montgomery v. Dorion, 7 N.

H. 475; Marshall v. Conrad, 5 Call. 364;

Fox V. Southack, 12 Mass. 143 ; McCreery

V. Allender, 4 Har. -A McH. 409, 412

;

Scanlan v. Wright, 13 Pick. 523 ; Foss v.

Crisp, 20 Pick. 121 ; Jackson v. Beach, 1

Johns. Cas. 399. And also by devise.

Satliff V. Forgey, 1 Cowen 89 ; Vaux v.

Nesbit, ubi supra; -Fox v. Southack, uhi

supra; People v. Conklin, vhi supra;

Fairfax v. Hunter, 7 Cranch 603; Ste-

phen V. . Swann, 9 Leigh 404 ; Mick v.

Mick, 10 Wend. 379 ; Marshall v. Conrad,

«6i supra; Mcllvaiue v. Coxe, 2 Cranch
280 ; S. C, 4 Cranch 209. And children,

bom in this country, of an alien who pur-

chased real estate while he was an alien

enemy, before January 22d, 1817, and
continued to hold after that period, and
after he became an alien friend, may in-

herit his estate by force of section 2, act

of 1817, concerning aliens, and his widow,

may have dower therein. Yeo v. Mer-
cereau, 3 Harr. (N. J.) 387. Bat the act

of 1846, in New Jersey, which authorizes

aliens to purchase lands and hold the

same to them and their heirs, does not

remove the disability of alienage from

persons who, without it, would have been

their heirs. Colgan v. McKeon, 4 Zab.

566. And an alien with rights secured

by treaty, and thereby competent to hold

real estate, is competent to maintain an

action for its recovery. Martin v. Brown,

2 Halst. 305 ; Bradstreet v. Supervisors

of Oneida Co., 13 Wend. 546. So, too, if

he holds under a special law of the state.

Bonaparte v. Camden and Amboy E. E.

Co., Bald. C. C. 205. But as to personal

estate, an alien could always take by be-

quest. Craig V. Leslie, 3 Wheat. 563;

Anstice v. Brown, 6 Paige 448 ; Polk o.

Ealston, 2 Humph. 537. And in equity,

lands directed to be sold and converted

into money are considered as money.

Craig V. Leslie, ubi supra; Anstice v.

Brown, ubi supra. See also 2 Kent 53,

54, 69,etseq.; Wms. Ex'rs (6th Am. ed.)

15; 2 Sugden on Vendors (8th Am. ed.)

401, 402; Theobald on Wills 19; ante

chap. III., note 16. A rebel devisee has

the legal capacity to take under the de-
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alien and another concurrently as joint tenants, the entirety did not

vest in the latter (as would have been the effect if the devise to the

alien had been absolutely void), but in both jointly ; and if the crown

did not during the joint lives seize the alien's undivided moiety (as it

might do after office found,) [j) then, on the decease of the alien^

leaving his co-devisee surviving, such moiety devolved to the latter

by virtue of the jus accrescendi, which is incidental to every joint ten-

ancy, subject, of course, to the crown's right of seizure, after office

:

which would, by relation, have overreached the title of the surviving

joint tenant to the alien's moiety, (k) If, however, the alien survived

his co-devisee, he did not, in the opinion of some persons, thereby

become entitled to the entirety, he being disabled from acquiring a

title by operation of law, even for the benefit of the crown, on the

principle that the law, by its own act, never gave an estate to one

whom it did not permit to retain it
; (1) but though the principle is

unquestionable, perhaps, this application of it may be fairly excepted

to, as the survivor,seems to have been in by the original gift.

[Where a trust in lands for life or any greater estate was created in

A trust of favor of an alien by will or otherwise, it was *doubted

copyhold lands whether as " the chancery could not compel one to exe-
declared in

. u / \
favor of an cute a trust for an alien, (m) the crown could set the
alien went to ? \ / o
the crown; benefit of it. The doubt, however, had no better founda-

tion with regard to a trust estate than with regard to a legal estate

;

for an alien could never sue in a real or mixed action, {n) and could

never, therefore, recover the possession of land which he had pur-

ciiased. Yet, as the estate was certainly in him, it was never doubted

that the crown, on office found, might seize this legal estate, (o) And
where a trust declared in favor of an outlaw or person attainted was

forfeited ; although he could not sue for it, yet the crown, claiming

through liim, could. Accordingly the question was finally decided in

favor of the crown, (p) The crown took, not for any reason arising

vise, and is entitled to hold the property [(m) Per Eolle, J., Kex v. Holland,

so devised, subject to the approval of the Sty. 20. But see per Hatherly, C. L. K., 7

testator's government. Hoskins v. Gentry, Ch. 354.

2 Duv. 285. (n) Co. Lit. 129 b.

ij) King V. Boys, Dy. 283 b. ( o ) Ante p. 67.

(A) Forset's case, cit. 1 Leon 4T, 4Leon {p) Barrow v. Wadkin, 24 Beav. 1;

82. Sharp v. St. Sauveur, L. E., 7 Ch. 343:

(l) See CoUingwood v. Pace, 1 Vent, overruling Kittson^. Stordy, 3 Sm. & Gif.

417 ;
[Bridg. by Ban. 414.] 230.
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out of the doctrine of tenures, (q) but by its prerogative on grounds of
public policy, (?•) a title which extended, a fortiori, to the -also the trust

trust of chattel interests in land, (s) except such as an ° ° "
^^"^

*alien might himself hold, {t) But] the proceeds of real estate, which
was impressed with a trust for conversion, could be given —but not the
, i-riji IT i.-ii. r. proceeds of real
to an alien, land the crown had no claim,! tins not beine: estate directed

n . IT to be sold.
a trust conferring on the alien an interest in land, but

merely a right to have the land converted into money ; and the policy

of the law in regard to mortmain, (which had been much pressed in

argument as analogous in principle,) depending upon considerations

(3) Escheat or forfeiture. Forfeiture

there was not: and the crown cannot take

the trust of realty by escheat, Burgess v.

Wheate, 1 Ed. 177; 1 W. Bl. 123; Davall

V. New River Company, 3 De G. & S. 394;

Beale v. Syraonds, 16 Beav. 406. In Co.

Lit. 191 a, II. vi., 11, Mr. Butler suggests

that a better ground in favor of the claim

of the crown might, perhaps, have been

found, by resorting to its acknowledged

prerogative of being entitled to the lona

vacantia, or every species of property of

which no owner is discoverable : but the

suggestion was never acted upon. As to

* Lord Loughborough's often-cited dictum,

that " the crown comes under no head of

equity," Walker v. Denne, 2 Ves., Jr.,

179, see per Eomilly, M. E., in Barrow

II. Wadkin. The dictum appears to be

warranted when used with reference to a

trust for conversion in a case where there

is ii total failure of the objects of the

trust. Thus, in Walker v. Denne, the

crown was held not entitled to enforce

against the next of kin a trust for laying

out money in land where there was a

total failure of cestui que trustent, and the

only result would be to enable the crown

to claim by escheat: ,and in Taylor v.

Haygarth, 14 Sim. 8, where real and per-

sonal estate was devised to trustees on

trust for sale, and the surplus proceeds

were left undisposed of, and all legacies

and annuities had been satisfied out of

the personalty, Sir L. Shadwell, V. C,

held, on a, failure of heirs and next of

kin, that the trustee was entitled for his

own benefit, and that the crown was not

entitled to a decree for sale merely that it

might take the produce as bona vacantia.

But it does not follow " because the crown

could not enforce the execution of a trust

to sell in favor of a non-existing person,

that therefore the crown could have no
benefit of a trust for an existing per-

son, the beneficial interest in which had
through that person become vested in

the crown." Per M. E., 24 Beav. 17. In

Henchman v. Attorney-General, 3 My. &
K, 485, the claim of the crown to a sum
of money provided by the will to be paid

by the devisee of lands to a charity, and

assumed to be an exception from tha

devise (see post ch. XI.,) was negatived,

and the money held to sink for the bene-

fit of the devisee. The difierence between

this case and that of the alien is, that ia

the latter there is a person who can tak&

though he cannot hold ; in the former

the object cannot take.

(r) Co. Litt. 2 b.

(s) See Middleton v. Spicer, 1 B. C. C.

201 ; Taylor v. Haygarth, 14 Sim. 8; Cra-

dock V. Owen, 2 Sm. & Giff. 241; Powell

V. Merritt, 1 Id. 381 ; Eeynolds v. Wright.

25 Beav. 100, 2 D., F. & J. 590 ; Read 0.

Stedman, 26 Beav. 495. These cases re-

late to a total failure of next of kin ; and

if they differ in principle from the point

noticed in the text, go rather beyond

what is needed to establish that point.

( t) Co. Litt. 2 b, and infra.}
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entirely different, (m) "It was argued," said Lord Cottenham, "that

the legatees might elect to take the estate in land; but they have not

done so ; and what the attorney-general claims is money and not land.

The incapacity to hold land is founded upon reasons not applicable to

money. The testatrix has given to her legatees no option to take the

land; and if she had, or if the law had given the option, it would be

no reason why the legatee should forfeit money which he can enjoy,

because, instead thereof, he might have elected to take land which he

cannot enjoy."

The disabilities of alienage might be removed partially by a grant

Naturalization of letters of denization from the crown, or wholly by an

tion, act of parliament investing the alien with the rights and

privileges of a British subject. [Such acts, in favor of the particular

individual, were superseded by the act 7 and 8 Vict., c. 66, (now

repealed), which (§6) empowered the secretary of state to grant certifi-

<5ates of naturalization, having the same effect as the ordinary acts of

naturalization ; and enacted (§ 5), that every alien friend might, by

:grant, lease, assignment, beqaest, representatior},, or otherwise, take and

hold any lands or tenements for the purpose of residence, occupation,

or trade, for any term not exceeding twenty-one years, as if he were a

natural-born subject.]

An act of naturalization was always so framed as not to render valid

—were not antecedent conveyances of the alien, the terms of the en-
Tetrospective, .

, t., 7 1.7 /• i i

actment being, that he shaU be and is henceforth natural-

ized, &c. ; {x) [and the act 7 and 8 "Vict, is in equivalent terms. But]

—butdeniza- letters of denization expressly authorize the denizen to

hold lands theretofore granted, (y) and he may even hold

such *as devolve to him by act of law, except, of course, that [for-

merly he could] not claim by descent from or through his father, if an

^lien. («) I

Another disqualification, which the policy of the law, in its whole-

As to devises somc anxiety to remove temptations to perjury, has created,

to attesting ariscs from the fact of the devisee or les-atee being made
witnesses.

, . p i .ii
an attesting witness of the will. It is obvious that noth-

ing could be more dangerous than to allow a will to be supported by

the testimony of persons who are beneficially interested in its contents.

(m) Du Hourinelin v. Sheldon, 1 Beav. (y) Foudriu v. Go-wdey, 3 My. & K. 383.

79, [4 My. & Or. 525 ; and see Master v. («) Sir M. Hale in CoUingwood v. Pace,

De Croismar, 11 Beav. 184.] 1 Vent. 417. Otherwise, if the father was

[x) Fish V. Klein, 2 Mer. 431. a denizen at the son's birth.
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When, therefore, the statute of frauds required to the validity of a
devise of land, that it should be attested by oredibk witnesses, persons

having a beneficial interest under the will were held not to sustain

this character ; and, accordingly, a will of freehold estate attested by
such persons was invalid ; and that, too, not only as to the part which

created the interest of the attesting witness, but in regard Period of

to the whole. 5 In applying this principle it was long a

5. In most, if not all, of the American

states, the matter of devises to attesting

witnesses has been regulated by statute.

In some it is provided that such a devise

shall be absolutely void. This is so in

'Sew Jersey, (N. J. Eevision 1244, § 4,)

Rhode Island, (Gen. Stats., oh. 171, § 15,)

Oregon, (Deady's Stats., ch. 64, § 20,)

New York, (Eev. Stats., pt. 2, ch. 6,

art. 3, § 48,) North Carolina, (Bat. Eev.,

ch. 119, i 10,) Ohio, (Rev. Stats., ch. 123,

§ 11,) South Carolina, (Stats. 1873, ch. 86,

I 5,) Indiana, (Eev. 1876, pt. 4, ch. 3,

§ 29,) and Georgia, (Code 1873, § 2417.)

In others it is enacted that such devise

shall be void as to such witness, unless

there be the statutory number of attesting

witnesses in addition to him. This is so

in Massachusetts, (Gen. Stats., ch. 92, §

10,) Michigan, (Compl. Laws 1871, ch.

154, § 7,) Missouri, (Wagner's Eev., ch.

145, § 36,) Minnesota, (Stats, at Large

1873, ch. 35, ? 7,) New Hampshire, (Gen.

Laws 1878, ch. 193, § 8,) Nebraska, (Gen.

Stats. 1873, ch. 17, § 130,) Virginia, (Code

1873, ch. 118, ? 19,) Vermont, (Stats., oh.

49, I 11,) "Wisconsin, (Stats. 1871, tit.

XVIII., ch. 97, ? 8,) Kentucky, (Gen. Stats.

1877, ch. 113, ? 15,) Kansas, (Gen. Stats.

1877, ch. 117, § 11,) Iowa, (Code 1873, tit.

XVI., ch. 2, § 2327,) Illinois, (Kurd's Eev.

Stats. 1877, ch. 148, § 8,)Dakota,(Civil Code

1877, ? 717,) Connecticut, (Eev. 1875, tit.

XVIIL, ch. 11, pt. 1, art. 1, § 3,) Colorado,

(Gen. Laws 1877, ch. 103, § 5,) California,

(Civil Code 1876, 5 6282,) West Virginia,

(Code 1868, ch. 77, 2 18,) and Arkansas,

(Eev. Stats. 1874, ?? 5804, 5806.) But in

Michigan it is provided that if such witn ess

would have been entitled to any share of

the estate of the testator in case the will

was not established, then so much of the

share as -^ould have descended to such

witness, or would have been distributed

to him, as will not exceed the devise or

bequest made to him in the will, shall be
saved to him. (Compl. Laws 1871, ch.

154, § 8.) And a similar provision is also

made in Missouri, (Wagner's Eev., ch.

145, ? 38,) Minnesota, (Stats, at Large

1873, ch. 35, i 8,) South Carolina, (Stats.

1873, ch. 86, i 5,) Ohio, (Eev. Stats., oh.

123, i 11,) Nebraska, (Gen. Stats. 1873,

ch. 17, i 131,) Indiana, (Eev. 1876, pt.

4, ch. 3, § 29,) Iowa, (Code 1873, tit.

XVI.,* ch. 2, § 2328,) Kansas, (Gen. Stats.

1877, ch. 117, i 11,) Kentucky, (Gen.

Stats. 1877, ch. 113, § 15,) Illinois, (Kurd's

Eev. Stats. 1877, ch. 148, § 8,) Dakota,

(Civil Code 1877, | 718,) Colorado, (Gen.

Laws 1877, ch. 103, ? 5,) California, (Civil

Code 1876, § 6283,) Arkansas, (Eev. Stats.

1874, § 5805,) West Virginia, (Code 1868,.

ch. 77, I 18,) and Virginia, (Code 1873,

ch. 118, § 19.) But in Vermont, if such

witness be the heir-at-law of the testator,,

such devise is not void (Stats., ch. 49, ?

11) ; so, too, in Connecticut (Eev. 1875,

tit. XVIIL, ch. 11, pt. 1, art. 1, § 3) ; For-

tune V. Buck, 23 Conn. 1. In Missouri

the question as to the competency of a

witness who is both devisee and heir-at-

law, depends on whether he will take

more or less by the will than by intestacy.

Graham v. O'Fallon, 4 Mo. 601. See also

Jackson v. Denniston, 4 Johns. 311

;

Eucker v. Lambdin, 12 Sm. & M. 230 j

Ackless V. Seekright, Breese 76 ; Cannon v.

Setzler, 6 Eich. 471 ; Croft v. Croft, 4 Gratt.

103 ; Moore v. McWilliams, 3 Eich. Eq. 10

;

Snelgrove v. Snelgrove, 4 Desaus. 274

;

Starr v. Starr, 2 Eoot 303.
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question, wliether the witness tould be rendered competent by destroy-

ing his interest by means of a release or payment before his examina-

tion ; in other words, whether the credibility of the witnesses was to

exist at the period of the attesting act, or of the judicial inquiry into

its sufficiency. Against the latter hypothesis Lord Camden, in Doe
d. Hindson v. Hersey, (a) made an able and energetic protest. "A
will," he said, " is often executed suddenly in a last sickness, and

sometimes in the article of death, and a great question to be asked in

such cases is, whether the testator were in his senses when he made

the will, and, consequently, the time of the execution is the critical mo-

ment which required guard and protection. What is the employment

of the witnesses ?—it is to attest, and to judge of the testator's sanity

when they attest ; and if he is not capable, they ought to refuse to

attest. In some cases the witnesses are passive ; here they are active,

and, in truth, the principal parties to the transaction ; the testator is

intrusted to their care." [The majority of the court were, however,

against Lord Camden's opinion.] 6

The doctrine contended for by this distinguished judge seems

eventually to have prevailed, (6) and is evidently more reasonable

*than the alternative rule, which would have led to this absurd and

mischievous consequence, that a will might have been invalidated by

the subsequent conduct of a witness affecting his credibility of character,

and occurring, it might be, after the death of the testator, when there

was no possibility of repairing this disaster to the will.

It was soon found that the holding a will of freeholds to be invalid

on account of the existence of an interest, however remote or minute,

in any one of the attesting witnesses, was productive of much incon-

venience ; and it being apparent that to render the witness competent,

by depriving him of the benefit which affected his disinterestedness,

was far better than to sacrifice the entire will, the statute 25 Geo. II.,

(o) 4 Bum's !Ecc1. Law 27. at the time of the execution of the will

6. As to this question, see Deakins v. and the death of the testator, was a good

Hollis, 7 Gill & J. 311 ; Kerns v. Sox- witness, notwithstanding that he was in-

man, 16 Serg. & B. 315 ; Cook v. Grant, terested at the time of his examination,

Id. 198 ; Search's Appeal, 13 Peuna. St. and that Lord Camden's opinion is di-

108 ; Weems v. Weems, 19 Md. 334 ; Al- rectly opposed to the cases of Lowe v.

lison V. Allison, 4 Hawks 141. See also JollifFe, (1 W. Bl. 365,) and Goodtitle v.

post chap. VI., note 23. Welford, (Dougl. 139,) where a legatee

(6) Brograve v. Winder, 2 Ves., Jr., after release was held a competent

636. [It must be observed that this ease witness,

only decided that a witness disinterested
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«. 6, (c) was passed, which, after reciting the 29 Car. II., c. 3, § 5,

provided, that if any person should attest the execution of stat. 25 Geo.

any will or codicil, to whom any beneficial devise, learacy, Braie'flciai de-

•estate, interest, gift or appointment of or affecting any oies to attesting
' ^ <=> ^ ^ o J witnesses void

;

real or personal estate, other than and except charges on

lands, tenements, or hereditaments, for payment of any debt or debts,

should be thereby given, or made, such devise, &c., should, so far only

as concerned such person attesting the execution of sucli will or codicil,

or any person claiming under him, be utterly null and void ; and such

person should be admitted as a witness to the execution of —and witnesses
• 11 T •! • 1 1 • n 1 • ^ competent.

such Will or codicil ^vithm the mtent ot the said act, not-

withstanding such devise, &c.
';
but it was enacted (§ 2), that in case

by anj' will or codicil any lands, tenements, or heredita- Creditors11111 I'l 11 II whose debts
ments were or should be charged with any debt or debts, are charged,° "^ ' goodwit-
and any creditor, whose debt was so charged, had attested, nesses.

or should attest, the execution of such will or codicil, every such

creditor, notwithstanding such charge, should be admitted as a witness

to the execution of such will or codicil, within the intent of the said

act. Sects. 3, 4, and 5, relate only to wills made on or before the 24th

of June, 1752, and the remaining sections are not very important.

On the statute it was decided : 1st. That it extended exclusively to

persons beneficially interested, and not to a devisee or Points decided

/ \ ' 11 rrii • 1-1 1 1
on the Statute.

executor in trust, (a) 2ndly. That it applied only where

the witness took a direct interest under the will, and not where his

interest *arose consequentially. Thus in Hatfield v. Thorp, (e) where

one of the three attesting witnesses to a will was the husband of a

devisee in fee of a freehold estate, and would ^wre uxoris have claimed

an interest in the devised lands, it was held that the devise was not

within the statute, (/) and, consequently, that the attestation was insuffi-

(c) Ir. Pari. 25 Geo. II., c. 11.] valid. Of course, it could only have

(d) Anon., 1 Mod. 107 ; Lowe v. Jolliffe, been valid (if at all) by virtue of the

1 W. Bl. 365 ; Holt v. Tyrrell, 1 Barn. K. statute Geo. II. ; upon which the argu-

B. 12 ; Battison v. Bromley, 12 East 250

;

ment would be that the words " person to

Phipps t). Pitcher, 6 Taunt. 220, 1 Mad. whomany estate should be thereby given,"

144. See also Goss o. Tracey, 1 P. W. occurring in the former part of the clause,

290 ; Goodtitle v. Welford, Doug. 139. meant " taking any estate in consequence

(e) 5 B. & Aid. 589. of the devise," and that the words " such

[(/) The court certified, on a case from devise shall, so far as concerns such per-

•chaneery, that " the will was not duly at- son attesting,'' occurring in the latter part

tested so as to pass any estate to" the wife

;

of the clause, meant " so far as it creates

referring to no statute, and not expressly an interest in such person." Such an in-

denying that the rest of the will was terest, and even a gift to the wife for her
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cient. 3rdly. That the act did not apply to wills of [copyholds {g) or

of] personal estate, {h) for as such wills did not require an attestation

at all, there was no ground for invalidating the gift to the witness ; hut

that in regard to wills of freehold lands, the fact that the witness was

not wanted to make up the statutory number (there being three others)

did not render valid a gift to sueh supernumerary witness. (^')

[Where a testator by will devised property to his widow, and by

A witness to a codicil, to which she was a witness, confirmed his will, it
codicil Goniirxu-
ing the will can -vvas held that the gift to her by the will remamed un-
take under the " ''

""^^ affected : but she was of course held not to be entitled to

property purchased after the date of the will, and which would have

passed to her by force of the re-publication, if she ,iiad not been a wit-

ness to the codicil.] (k)

By the act 1 Vict., c. 26, the legislature has adopted the principle,

Stat. 1 Vict., and extended the operation, of the enactments in the statute

25 Geo. II., c. 6, (which it repeals, except as to the colo-

nies in America.) •

Sect. 14 provides. That if any person, who shall attest the execution

Will not to be of a will, shall at the time of the execution thereof, or at
voidonaccount

i i . i i . t
of incompeten- auv time afterwords, be incompetent to be admitted a Vfit-
cy of attesting »'

.

witnesses. *ness to prove the execution thereof, such will shall not

on that account be invalid.

Sect. 15, That if any person shall attest the execution of any will to

Gift to an at- wliom, ov to whose wife or husband, any beneficial devise,
testing witness . ./. ,. «. .

or wife or hus- legacy, cstatc, interest, giit or appointment, oi or aiiectmg

to be void. any real or personal estate, (other than and except charges

and directions for the payment of any debt or debts,) shall be thereby

given or made, such devise, legacy, estate, interest, gift, or appointment,

shall, so far only as concerns such person attesting the execution of

such will, or the wife or husband of such person, or any person claim-

ing under such person, or wife or husband, be utterly null and void;

and such person so attesting shall be admitted as a witness to prove

separate use, would have disqualified the simply by the form of the question pro-

liusband as a witness under 29 Car. II. posed, which it precisely follows.

(Holdfast V. Dowsing, 2 Str. 1253) ; and it {g) Jillard v. Edgar, S De G. & S. 502.]

might have seemed not unreasonable to {h) Emanuel v. Constable, 3 Buss. 436

;

suppose that the act Geo. II. was intended Brett «. Brett, 1 Hagg. 58, u. ; Foster v.

to include sueh a case. But there is no Banbury, 3 Sim. 40.

trace of such an argument in the case, and (i) Doe v. Mills, 1 Mood. & Eob. 288.

the form of the certificate wa-s probably. [(A) Denne v. Wood, 4 L.J. (0. S.) 57,

determined without reference to it, and V. C. Leach.]
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the execution of such will, or to prove the validity or invalidity thereof,

notwithstanding such devise, legacy, estate, interest, gift, or appoint-

ment, mentioned in such will. 7

Sect. 16, That in case by any will any real or personal estate shall

be charged with any debt or debts, and any creditor, or Creditor attest-

iU -r 1. u J ^ 1- , n, Ingtobead-
tne wiie or husband oi any creditor, whose debt is so mitteda

1
witness.

charged, shall attest the execution of such will, such

creditor, notwithstanding such charge, shall be admitted a witness to

prove the execution of such will, or to prove the validity or invalidity

thereof.

Sect. 17, That no person shall, on account of his being, an executor

of a will, be incompetent to be admitted a witness to Executor to be
. « I ... .

admitted a
prove the execution of such will, or a witness to prove witness.

the validity or invalidity thereof. 8

These enactments, it will be observed, [preclude, as to wills coming

within their provisions, all questions arising under the old Bemarks upon
1 „ 111! ././. new law as to

law as to the eirect of a gift to the husband or wife of an interested wit-
° nesses. '

attesting witness, and they] extend the disqualification of

the witness to take beneficially to wills of every description ; the act

having, by assimilating the execution of wills of real and personal

estate, destroyed all ground for distinguishing between them in regard

to this point.

[Upon the construction of the 15th section it has been decided that

a legatee under a will does not lose his legacy by attesting Points decided
. . . .

b J J ° on 1 Vict., o. 26,

a codicil which confirms the will : [I) and further, that a' ?i5.

residuary legatee, by so doing, does not lose his share of the *residue,

although the codicil in fact increases that share by revoking some par-

ticular legacies, (m) Each witness attests only the instrument to which

7. Sullivan v. Sullivan, 106 Mass. 474
;

Kichardson, 35 Vt. 238 ; Vansant v. Boi-

Huie V. McConnell, 2 Jones L. 455, 457
;

leau, 1 Binn. 444 ; Gunter v. Gunter, 3

Winslow V. Kimball, 25 Me. 493. Jones L. 441 ; Morton v. Ingram, 11 Ired.

8. Omdorff v. Hummer, 12 B. Mon. 368 ; Tucker v. Tucker, 5 Ired. L. 161

;

619 ; McDouough v. Loughlin, 20 Barb. Coalter v. Bryan, 1 Gratt. 18 ; Noble v.

238 ; Burritt v. Sillimau, 13 N. Y. 93
;

Burnett, 10 Kich. 505 ; Henderson v. Ken-

Murphy V. Murphy, 24 Mo. 526 ; Dorsey ner, 1 Kich. 474. See also post chap. VI.,

V. Warfield, 7 Md. 65 ; Snyder v. Bull, 17 note 23.

Penna. St. 54; Sawyer v. Dozier, 5 Ired. [(Z) Gumey v. Gumey, 3 Drew. 208;

L. 97 ; Comstock v. Hadlyme, 8 Conn. Tempest v. Tempest, 2 K. & J. 642, 7 D.,

254; Overton v. Overton, 4 Dev. & Bat. M. & G. 470; in conformity with the rule

197 ; Wyman v. Symmes, 10 Allen 153

;

respecting real estate before the act, see

Sears v. Dillingham, 12 Mass. 358 ; Jones p. 72.

V. Larrabee, 47 Me. 474; Eichardson v. [(m) Gurney v. Gumey, svp.

N [*74]



194 WHO MAY BE DEVISEES OE LEGATEES. [dHAP. V.

he puts his name. Again, where a will attested by a legatee is re-

published by a codicil attested by other witnesses, the gift to the lega-

tee is made good, (n) But where by will a legacy was bequeathed in

a contingency which failed, and by a codicil attested by the legatee,

the legacy was made absolute, the legatee was held disqualified to take

the absolute legacy, (o) And, following the rule regarding wills of

real estate under the pre-existing law, a witness is held to be disquali-

fied to take as legatee although he is a supernumerary. (^) But the

court of probate receives evidence quo animo the supernumerary

signed ; and if it appear that he did not sign as a witness, his signature

will be omitted from the probate.] [q)

In allowing an attesting witness to be appointed executor, whether

Exeoutornow he be or be not in terms made an executor in trust, (r) re-
not entitled to ' \ /

undisposed-of gard is evidently had to the statute of 1 Will. IV., c. 40,
personalty. ... ,

which, it will be remembered, precludes executors from

claiming, by virtue of their office, the beneficial interest in the undis-

posed-of personal estate of their testator, to which, by the pre-existing

law, an executor was entitled, where the will did not affi)rd any pre-

sumption of a contrary intention, a point which was often difficult of

solution.

The great change, however, effected by the statute 1 Vict, in regard

to the witnesses, is in expressly dispensing with.all personal qualifica-

tions ; but, on this subject (a discussion of which would be out of place

here,) the reader is referred to some remarks in a future chapter which

treats of the execution of wills.

In conclusion, it is proper to notice another disability to take by
Devise to heir, devise, which formerly arose out of tihe doctrine, that
its effect under j..iii t • , , ,
the old law. where *a title by descent and a title by devise concurred

in the same individual, the former predominated, and the heir was in

(n) Anderson v. Anderson, L. E., 13 J., Prob. 125 : as to wliich see Grann v.

Eq. 381. Gregory, 3 D., M. & G. 777, stated aboye,

(o) Gaskin v. Rogers, L. E., 2 Eq. 284. p. 27. But since the judicature act, 1873,

(p) Wigan V. Eowland, 11 Hare 157; it should seem the probate division ought

Eandfield v. Eandfield, 32 L. J., Ch. 668. itself to determine the question. As to

(gr) In re Sharman, L. E., 1 P. & D. real estate the probate will be equally

661. Its presence in the probate would conclusive if the proper parties have been

appear to be conclusive of its character in cited under the court of probate act,

the case of personalty. In a case where 1857 ; see also Eandfield v. Eandfield, 30

the superfluous name was struck through L. J., Ch. 179, n.

in the original, probate issued in fae simile, (r) A gift to the witness as trustee of

leaving it for the court of construction to course is not invalidated, Cresswell v.

determine the eflfect. In re Eaine, 34 L. Cresswell, L. E., 6 Eq. 69.

[*75]
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by descent and not by purchase ; and it was held, that neither the

imposition of a pecuniary charge, (s) nor even the engrafting on the

•devise to the heir an executory devise, (t) had the effect of interrupting

the descent. 9 If, however, the quality of the estate which the heir

took by the devise differed from that which would have descended

upon him, he of course acquired the property as devisee. On this

principle a devise for life to the testator's heir, with remainder over,

conferred on him an estate by purchase, (u)

So, if a testator devised freehold lands to his two daughters, (being

his co-heiresses at law,) to hold to them and their heirs. Devises to

they both took by purchase, because under the devise they

were joint-tenants and not co-parceners, as they would have been by
descent; (x) and the rule was the same if the devise were to them as

tenants in common ; a tenancy in common (though making somewhat

nearer approach to) being different from an estate in co-parcenary, (y)

Of course a devise to one of several co-iieirs or co-heiresses made the

devisee a purchaser
;
(z) [and so it seems would a contingent remainder

devised to the person who at a stated time should be the testator's heir-

at-law.] (a)

, Whether the doctrine in question extended to testamentaty appoint-

ments was a point of some nicety, and occasioned much discussion, (6)

into which, however, it is not now proposed to enter, as questions of

(s) Haynsworth v. Pretty, Cro. El. 833, Whitney v. Whitney, 14 Mass. 88, 90.

919, Moo. 644; Clarke v. Smith, 1 Salk. [(«) That in cases of marshaling, the

241. heir, under an express devise to him, had

(t) Chaplin v. Leroux, 5 M. & Sel. 14; the rights of a devisee. See Biederman

Doe V. Timins, 1 B. & Aid. 530 ; Man- v. Seymour, 3 Beav. 368 ; a fortiori, since

bridge v. Plummer, 2 My. & E. 93. [So the stat. 3 and 4 Will. IV., c. 106, § 3 ; see

in case of copyholds. Smith v. Triggs, 1 Strickland v. Strickland, 10 Sim. 374.]

Str. 487.] (x) Cro. El. 431. [And see Swaine v.

9. Ellis V. Page, 7 Gush. 161 ; Whitney Burton, 15 Ves. 365.]

V. Whitney, 14 Mass. 88 ; Sedgwick v. [y) Beai-'s case, 1 Leon. 112, 315.

Minot, 6 Allen 171. It was said by (s) Co. Litt. 163 b
;
[Reading v. Eoys-

Wilde, J. : " But on examining the ton, 1 Salk. 242.]

books, it appears clearly that the devise (o) 1 Sanders Uses 133, ii., 4th ed.,

to the heirs cannot be supported. * * * citing Cholmondeley v. Clinton, 2 J. &
For whether they should take a remain- W. 1.

der or reversion, they would have an ab- (6) See Hurst v. Earl of Winchelsea, 1

solute fee, after the termination of the W. Bl. 187, [2 Ld. Ken. 444, 2 Burr,

mesne estates ; and the title by descent is, 879] ; Langley v. Sneyd, 7 J. B. Moo. 165,

in estimation of law, the worthier title." [3 Br. & B. 243, 1 S. & St. 45.
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this nature cannot arise under any will, future or recent ; the statute

Stat. 3 and 4 of 3 and 4 Will. rV., c. 106, § 3, having provided that,

?s, making ' when any land shall have been devised by any testator

purchaser. who shall die after the 31st day of December, 1833, to

the heir, or to the person who shall be the heir of such testator, such

heir shall be considered to have acquired the land as a devisee, and not

by descent, (o)

*[Infants (including infants en venire sa mere), {d)^0 femes coverte

in&nt,/. c. or and insanc pcrsous are not incapacitated from taking by

take by devise, devise or bcquest though they cannot manifest their ac-

ceptance ; for acceptance will be presumed unless it would work injury

to the devisee or legatee. The disability of coverture, though invali-

dating a conveyance at common law from the husband to the wife,

does not prevent her from taking under his will, the coverture having

in fact ceased when the will takes effect.] (e)

(c) The negative words seem to exclude (d) Burdett v. Hopegood, 1 P. W. 486

;

the claim of a devisee-heir of copyholds Mogg v. Mogg, 1 Mer. 654.]

(which are expressly included in the act) 10. A devise to an unborn illegitimate

to disclaim the devise and take as heir, child, where the mother is described, is

Bickley v. Bickley, L. B., 4 Eq. 216. valid. Pratt «. Flamer, 5 Harr. & J. 10.

[(e) lit., i 168.]
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=CHAPTER VI.

KXBCDTIOIT AND ATTESTATION OF WILLS MADE BEFORE THE
YEAR 1838.

SECTION I.

As to Freeholds of Inheritance.

The 5th section of the statute of frauds (29 Car. II., c. 3,) required

that all devises and bequests of any lands or tenements, (a) Enactment in^ ''

,
' \ I tjje statute of

devisable either by force of the statute of wills, or by that &auda as to
•'

™x7- 1
® execution

statute, or by force of the custom of Kent, or the custom of wius,

•of any borough, or any other particular custom, should be in writing

and signed by the party so devising the same, or by some other person

in his presence and by his express direction, and should be attested and

subscribed in the presence of the said devisor, by three or four credible

witnesses, l

[(a) Observe that the word Aereditomente

is omitted in this clause, though occurring

in the next, see Buckridge v. Ingrain, 2

Ves., Jr., 662 ; but no question seems ever

to have been raised on this omission.]

1. With the exception of nuncupative

^lls, to be noticed hereafter, the provi-

sions of the statute of frauds in regard to

the making of wills prevail throughout

the American states. While no formality-

need be used by the testator in the ex-

pression of his will, one requisite is to be

rigidly enforced, and that is, that the will

be in writing, or its equivalent. The use

-of a printed blank will be sustained. But

the will must be either written or partially

written and partially printed, signed by

the testator, or in his presence by some

one authorized by the testator to sign for

Jiim, and it must be attested by the statu-

tory number of attesting witnesses. While
the law requires that the will be in writ-

ing, it is silent as to the material to be

used in the writing, or that upon which

the will is to be written. Yet these mat-

ters will have some weight with the court

in the determination of the question

whether the writing was merely delibera-

tive and in contemplation of the making
of the will or the final testamentary act

of the deceased. However, while the

,

general provisions of the statute of frauds

have been maintained in regard to the

formalities requisite to the execution of a

valid will, these provisions vary in minor

points in the various states. In New Jer-

sey there are four requisites to a valid

will : 1. That it be in writing. 2. That

it be signed by the testator. 3. That such

signature shall be made by the testator, or

[*77]
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[Before proceeding to discuss this enactment, it should be premised^

—i^ uiustrated that though by the statute 1 Vict., c. 26, the ceremonial
by decisions on

. . , . ,

1 Viet., o. 26. of execution is somewhat varied, yet several of its details

the making thereof acknowledged by him

in the presence of two witnesses. 4. That

it shaE be declared to be his last will in

the presence of two witnesses. In re Mc-

Elwaine's will, 3 C. E. Gr. (N. J.) 499.

In the act of 1814 in New Jersey it was

provided that the will should be "pub-

lished;" in the act of 1851 the word "de-

clared" was substituted for the word

"published." But no argument is to be

drawn from this substitution. Whatever

would amount to a publication would

answer the requirement that it should be

declared to be the testator's will. Mundy
V. Mundy, 2 McCart. 290. In Mass-

achusetts, the statute provides that no

wiU, except as in the statute excepted,

shall be effectual to pass any real or per-

sonal estate, nor to charge or in any way
affect the same unless it is in writing and

signed by the testator or by some person

in his presence, by his express direction,

and attested and subscribed in his presence

by three or more competent witnesses.

The exceptions to this statute are wills

made in conformity to the law at the time

of their execution ; wills made out of

Massachusetts, if in accordance with the

law of the place where executed, and

nuncupative wills made by soldiers in

actual military service or mariners at sea.

This statute also provides that if witnesses

are competent at the time of the attesting

of the execution of the will, their subse-

quent incompetency, from whatever cause

it arises, shall not prevent the probate and

allowance of the will, if it is otherwise

satisfactorily proved. Mass. Gen. Stats.,

eh. 92, II 6, 7, 8, 9. The statute of Mich-

igan is apparently a copy of the Massa-

chusetts statute, except as to the number

of witnesses, two only being required, in-

stead of three as in Massachusetts. Compl.

Laws Mich. 1871, 1372, ? 5. The provi-

sions of the statute in New York are that

the will shall be subscribed by the testa-

tor at the end thereof, in the presence of

each of the attesting witnesses, or that the

testator shall acknowledge his signature-

to the will as a will to each of the attest-

ing witnesses, that at the same time he
shall declare the instrument to be his last

will and testament, that the attesting wit-

nesses shall sign their names also at the-

end of the will, that there shall be at

least two such witnesses, and that they-

shall be requested by the testator to siga

as attesting witnesses. N. Y. Eev.
Stats., vol. 2, p. 63, U 40, 41. It is held

in Illinois that the indispensable requisites

to the validity of a wUl under the statute

of that state are, that it must be signed by
the testator, or by some one in his pres-

ence and by his direction and be attested

in his presence by two or more witnesses.

Kigg V. WUton, 13 111. 15. And but twa
of the subscribing witnesses, under th&
Illinois statute of 1787, are required to-

prove the will ; therefore, where the will

was attested by three witnesses, one of
whom was a devisee, the will was held to-

be valid. Ackless v. Seekright, Breese

76 ; 4 Kent 514 and note {d); 2 Black. Com.
376 ; Wms. Ex'rs {6th Am. ed.) 90, et seq. ,-

Walkem on Wills 158, et seq. ,- 1 Eedf. on
Wills 164, et seq.; Flood on Wills 313, et

seq. In the majority of the Americaa
states two attesting witnesses are required
to the will. This is the case in Alabama,.
Arkansas, California, Colorado, Dakota,,
Delaware, Idaho, Illinois, Indiana, Iowa,.

Kansas, Kentucky, Michigan, Minnesota^
Missouri, Montana, Nebraska, Nevada,.

New Jersey, New York, North Carolina,

Ohio, Oregon, Ehode Island, Tennessee,
Utah, Virginia, Washington, West Vir-
ginia and Wisconsin. Three witnesses-

are requisite in Connecticut, District of
Columbia, Florida, Georgia, Maine, Mary-
land, Massacliusetts, Mississippi, New
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remain unaltered,, so that the cases decided under the later statute

bearing upon the interpretation of the words " signature," " presence/'

"direction," "other persons," "attested," "subscribed," which arecom-

Meiioo, South Carolina and Vermont.

In New Hampshire three witnesses are

necessary and it is also essential that the

will be sealed. We believe that this is

the only state which now requires that

there be a seal to a wiU, though in many
of the states a seal is made use of in the

execution of a will. In Pennsylvania

the provision is somewhat peculiar : no

subscribing witnesses are required to the

will itself, but when the instrument is

oflFered for probate its execution must be

proved by at least two witnesses. But in

case the names of witnesses be subscribed

to the will it is not essential that the wit-

nesses who prove the will be those who
signed it. Ehorer v. Stehman, 1 Watts

442, 463; Hight v. Wilson, 1 DaUas 94;

Arndt v. Arndt, 1 Serg. & E. 256. In

Louisiana the statutory provisions are

very peculiar, and not at all in accord

with those of any other of the American

states. By the statute of that state wills

are divided into three classes, nuncupa-

tive or open testaments, mystic or sealed

testaments, and holographies. C. C. La.,

I 1574. Nuncupative wills may be exe-

cuted by public act, or under private sig-

nature; if by public act, they must be

dictated to a notary public in presence of

three witnesses residing in the place

where the will is executed, or of five

witnesses not residing in the place ;
if by

private signature, they must be made in

the presence of five resident witnesses or

seven non-resident witnesses, or the testa-

tor may produce before such witnesses a

will already made and declare it to be his

last will. C. C. La., ?? 1578, 1581. Mys-

tic or closed wills must be signed by the

testator himself, whether written by him

or by another ; they must then be sealed,

and delivered so sealed to a notary public

and sevenwitnesses ; the testator must then

declare in their presence that such paper

contains his last will. The notary shall

then draw up a superscription on the

envelope, and that shall be signed by the

notary and witnesses. If any one of the

witnesses does not know how to sign, ex-

press mention shall be made thereof,

but in all cases, at least two witnesses

must sign. C. C. La., §§ 1584, 1587.

In Mississippi one witness is sufficient

as to a will of personalty, and such a will

may be admitted to probate on proof by
one witness, and that, too, though there

may be other witnesses to the will whose

proof is not taken. Kirk v. The State, 13

Sm. & M. 406. So, too, in Tennessee, if

there be no contest as to the validity of

the wiU. Eogers v. Winton, 2 Humph.
178. So in Massachusetts, when there is

no contest, it is not necessary to call all

the witnesses to prove the will for pro-

bate, but probate may be granted on proof

by one witness. Mass. Gren. Stats., ch. 92,

§ 20. So, also, by statute, in Vermont.

Gen. Stats. Vt., ch. 49, § 18. So, too, in Con-

necticut. Field's Appeal, 36 Conn. 277.

It is also so held in Ehode Island. Sprague

V. Luther, 8 E. I. 252. As to requisite

witnesses to the valid execution of a will,

see Doe v. Pattison, 2 Blackf. 355. It is

held in Michigan that, at common law, it

not being essential to the validity of a will

that it should be attested by witnesses

;

therefore a will of personal property,, exe-.

cuted abroad, by a person who died there,

but whose doraicil was at the time in

Michigan, was valid, though unattested by

three witnesses. High Appl't, 2 Doug.

515. See also Parker v. Brown, 6 Gratt.

554. But when the statute requires three

witnesses in order to make the will valid

to pass real estate, the execution of the

will in the presence of two witnesses, and

the subsequent execution of a codicil

thereto in the presence of two wit-

nesses, one of whom was not one of the
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mon to both enactmeats, bear equally upon the interpretation of the

same words in the statute 29 Car. II., c. 3 ; and thus (since the execu-

tion of bequests of personal estate is no)v assimilated to that of devises

witnesses to the original will, will not be

a witnessing of the will and codicil by

three witnesses so as to pass real estate.

Dunlap V. Dunlap, 4 Desaus. 305. Though

the statute of Virginia requires at least

two witnesses to the will, it may be proved

by one of them if he prove the attesta-

tion of the other. Lamberts v. Cooper's

Executor, 29 Gratt. 61. In Missouri it is

not essential to the validity of the will

that the testator should actually sign in

the presence of the attesting witnesses.

Nor must the witnesses sign in the pres-

ence of each other, though each must

sign in the presence of the testator. Cra-

vens V. Paulconer, 28 Mo. 19. Nor in

Vermont. Adams v. Field, 21 Vt. 256

;

Eoberts v. Welsh, 46 Vt. 164. Nor in

Virginia. Kosser v. Franklin, 6 Gratt. 1
;

Parramore v. Taylor, 11 Gratt. 220. But

in Arkansas they need not sign in the

presence of the testator, either actually

or constructively. Abraham v. Wilkins,

17 Ark. 292 ; Kogers v. Diamond, 13 Ark.

474, 487. So, too, in Alabama, as to per-

sonalty. Ex parte Henry, 24 Ala. 638.

In Connecticut the witnesses to a will need

not sign in the presence of each other.

QayloHs Appeal, 43 Conn. 82. So, too, in

Illinois. Flinn v. Owen, 58 111. 111. And
in Alabama. Hoffman v. Hoffman, 26

Ala. 535. In Vermont it is not essential

that the -witnesses actually see each other

sign. If they were so situated that they

might have seen each other sign, that is

sufficient. Blanchard v. Blanchard, 32

Vt. 62. The statement in the attestation

clause to the will, that the witnesses

signed their names to the will in the

presence of the testator, throws the onus

of proving that they did not so sign upon

the party opposing the will. Tappen v.

Daviilson, 12 C. E. Gr. (N. J.) 459. And
in Georgia the subscribing witnesses

may be permitted to testify that they

subscribed to the will in the pres-

ence of the testator, whether the at-

testation clause so states or not. Lucas

i;. Parsons, 24 Ga. 640. By statute, in-

some of the states, no witnesses are ne-

cessary, if- the will be a holograph. And
the will must, as a general rule, in such

ease, be in the handwriting of the testa-

tor, and must be found among his valua-

ble papers, or be produced by some relia-

ble person with whom it was deposited

by the testator for its preservation. Such
wills are provided for in Arkansas, Ken-

tucky, Tennessee, Virginia, North Caro-

lina, Mississippi and Louisiana. It ap-

pears that the placing of a holograph

will in a trunk left for safe keeping with

a friend, and containing the greater por-

tion of the valuable papers of the testa-

tor, as well as some part of his money, is

sufficient to satisfy the requirements of

the North Carolina statute on the point of

deposit. Hill v. BeU, Phill. (N. C.) L.

122. The fact that' the will has the sig-

nature of one subscribing witness does

not prevent it from being proved as a hol-

ograph. Harrison v. Burgess, 1 Hawks
384 ; Brown v. Beaver, 3 Jones L. 516.

Nor that it has appended an attestation

clause, unexecuted by any witness. Hill

V. Bell, ubi supra. The formalities neces-

sary to give validity to a holographic

will in Louisiana, are that the will must

be written, dated and signed by the testa-

tor himself. Succession of G. Ehrenberg,

21 La. Ann. 280. If not entirely written

by the testator the will is null. Williams

V. Hardy, 15 La. Ann, 286. But it may be

written in pencil. Philbrick v. Spangler,

15 La. Ann. 46. And if a holographic

will bearing a particular date be found

among the valuable papers of the dece-

dent, it is presumed that it was deposited

there by him at the time of its date. Saw-

yer V. Sawyer, 7 Jones L. 134. In Ten.
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of real estate,) the construction of the older statute, although never

within the sphere of the ecclesiastical courts, is nevertheless illustrated

by many of their decisions on the statute of Victoria.]

The first inquiry -suggested by the statute 29 Car. II., is, what

amounts to a "signing" by the testator? It has been de-

cided that a mark is sufficient, and that, notwithstanding

the testator is *able to write, (6) [and though his name does not appear

Hark, a suffi-

cient signing.

nessee such a will must be entirely in the

handwriting of the testator, and must be

deposited as above mentioned, and the

handwriting must be proved to be that of

the testator by at least three witnesses, the

object being that the writing be so well

known as to prevent any deceit. Tate v.

Tate, 11 Humph. 465. But in Kentucky

the statute does not require such a will to

be in the handwriting of the decedent, but

to be written by hira ; therefore, a will

will be good if written by the testator,

though it be written in a disguised hand.

Hannah v. Peake, 2 Mou. 133. See also

Crutcher v. Crutcher, 11 Humph. 377;

Marr v. Marr, 2 Head 303 ; Hocker v.

Hocker, 4 Gratt. 277 ; Andersons. Pryor,

10 Sm. & M. 620. Such a will, made in

Virginia, will pass lands in Ohio. Bailey

t). Bailey, 8 Ohio 239. See 4 Kent 519

;

Wms. Ex'rs (6th Am. ed.) 92, note bi
;

Flood on "Wills 156, 313. The sufficiency of

the execution and attestation of the will

must be determined by the law of the domi-

•cil of the testator at the time of death, al-

though such will was made and attested

elsewhere. Patterson v. Ransom, 55 Ind.

402. The law as it was at the time the will

was executed and attested, must control in

the determination of the question of

the legality of the execution. Price v.

Brown, 1 Bradf. 291. The writing of a

will with pencil has been sustained.

Myers v. Vanderbelt, 84 Penna. Si. 510;

In re Dyer, 1 Hagg. 219. However, it is

a strong indication that the will was not

a final act if it be written in pencil, but

merely a deliberative one; this indica-

tion may, truly, be overcome by clear

proof that the will, thus written, was in-

tended by the testator as his final testa-

mentary act. It was said on this point by
Lord Brougham, in Bateman v. Penning-

ton, 3 Moo. P. 0. 223, 227 :
" All the cases

show that the signing in pencil affords a

prima fade presumption that the act is

only deliberative
;
yet it may be shown

to be otherwise." See Waller v. Waller,

1 Gratt. 454. A seal is not requisite to

the execution of a will. Avery v. Pixley,

4 Mass. 460 ; Hight o. Wilson, 1 Dallas

94; Doe v. Pattison, 2 Blackf. 355; Wil-

liams' Lessee v. Burnet, Wright (Ohio)

53. By the statute of 1805 a seal was es-

sential to a will intended to pass real es-

tate, in Ohio, but the act of 1824 repealed

that provision. Williams' Lessee v. Bur-

net, ubi supra. See 1 Greenl. Ev., ^ 272

;

2 Id., § 677 ; 1 Eedfield on Wills 165, et

seq. And it appears that a will may be

made by two persons as a joint will ; such

a will, however, will in effect be two dis-

tinct wills, of which separate probates

will be granted. In the goods of Stracey,

Deaue & Sw. 6 ; Ex parte Day, 1 Bradf. 476

;

Gould V. Mansfield, 103 Mass. 408 ; Schu-

maker v. Schmidt, 44 Ala. 454 ; Bynum
V. Bynum, 11 Ired. L. 632 ; Lewis v. Sco-

field, 26 Conn. 452 ; Walker v. Walker,

14 Ohio St. 157. But by statute in Lou-

isiana a testament cannot be made by the

same act by two or more persons, either

for the benefit of a third person or under

the title of a mutual or reciprocal dis-

position. C. C. La., ? 1572.

(6) Taylor ii. Dening, 3 Nev. & P. 228
;

S. C, nom. Baker r. Dening, 8 Ad. & Ell.

94.

[*78]
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on the face of the will, (c) A mark being sufficient, of course the

initials of the testator's name would also suffice
; (d) and

Wrong name. , iti- -iii ' \ '

it would be immaterial that he signed by a wrong or

assumed name (since that name would be taken as a mark,) (e) or that

against the mark was written a wrong name, (/) and that the testator

was also wrongly named in the body of the will, {g) or that his hand

was guided iu making the mark. (/i)2 But where two sisters made
mutual wills in favor of each other, the words mutatis

mutandis being precisely the same, and by mistake each
Wrong will.

[(c) In re Bryce, 2 Curt. 325.

(d) In re Savory, 15 Jur. 1042.

(e) In re Bedding, 2 Bob. 339, 14 Jur.

1052; In re Glover, 11 Jur. 1022, 5 No.

Cas. 553 ; and see the corresponding cases

as to signature of a witness, post p. *82.

(/) In re Clarke, 27 L. J., Prob. 18, 4

Jur. (N. S.) 243, 1 Sw. & Tr. 22.

(g) In re Dowse, 31 L. J., Prob. 172.

(A) Wilson ti.Beddard, 12 Sim. 28.]

2. Higgins o. Carlton, 28 Md. 115;

Smith V. Dolby, 4 Harring. 350 ; Pool v.

Buffum, 3 Oregon 438 ; Chaffee v. Baptist

M. C, 10 Paige 85; Upchurch v. Up-
church, 16 B. Mon. 102, 113 ; Cozzens' WiU,

61 Penna. St. 196 ; Bay v. Hill, 3 Strobh.

297 ; Succession of Carroll, 28 La. Ann.

388 ; Flannery's Will, 24 Penna. St. 502;

Asay V. Hoover, 5,Penna. St. 21 ; Jackson

V. Van Dusen, 5 Johns. 144 ; Butler v.

Benson, 1 Barb. 526 ; Nickerson v. Buck,

12 Cush. 332 ; Sprague v. Luther, 8 E. I.

252. Flood on WiUs 313, 321 ; Walkem
on Wills 178 ; 1 Eedf. on Wills 203, 206

and notes ; 4 Kent 513, 516 ; Wms. Ex'rs

f6th Am. ed.) 102. But an act validating

tlie execution of wills by means of marks

is not retroactive, and will not sustain

the will of one who died before the en-

actment. Shinkle v. Crock, VJ Penna.

St. 159 ; Davies v. Morris, 17 Penna. St.

205 ; Burford v. Burford, 29 Penna. St.

221. And in Pennsylvania the substi-

tution of any other mode of execution

than the signing by the testator, must be

on account of sickness or infirmity, and

must be at the request of the testator, and

such execution, whether by a mark, or

the writing of the name by another,

must be proved by the oath of two wit-

nesses, and so, too, must the request.

Greeuough v. Greenough, 11 Penna. St.

489 ; Grabill v. Barr, 5 Penna. St. 441

;

Asay V. Hoover, uin supra. Although it

is held, probably without exception, that

one who is thereto authorized by the tes-

tator may sign for him, which shall con-

stitute a valid execution of the will, and
also that a testator may execute the will

by making his mark, yet it has been held

that, although the name of the testator be
written to the will at his request and in

his presence, but with the intention that

he should execute it himself by a mark,
the execution will not be valid if the tes-

tator fail to affix his mark. Main v. By-
der, 84 Penna. St. 217. In Missouri, if

the testator execute his will by making
his mark, this must be the only signature.

St. Louis Hospital v. WUliams, 19 Mo.
609. If, in addition to the mark, the

name of the testator be written at his re-

quest by some other person, the will is

void unless such person signs his own
name as an attesting witness, and states

that he signed the testator's name at his

request as required by statute, lb. ; St,

Louis Hospital v. Wegman, 21 Mo. 17;
Northcutt V. Northcutt, 20 Mo. 266 ; Mc-
Gee V. Porter, 14 Mo. 611. The same
course must be pursued where a person

signs for a testator, though the testator

makes no mark. Simpson v. Simpson, 27

Mo. 288 ; Will of Cornelius, 14 Ark. 675.
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signed tiie will of the other, both signatures were held invalid, neither

sister having in fact executed her own will, but merely a paper, which,

if it was a will, gave all her property to herself, and was therefore

And this requirement or tlie Missouri

statute is mandatory, not directory. Mc-

Gee V. Porter, ubi mpra. But in Virginia,

if the testator's name be signed for him
by another, the adding of a mark is a

work of supererogation. Eosser v. Frank-

lin, 6 Gratt. 1. The fact that a wrong

name is set to the testator's mark will not

avoid the will. Long v. Zook, 13 Penna.

St. 400. But it is as essential that the

testator be conscious at the time his mark

is set to the will as it is that a testator be

conscious when he signs the will. Dun-

lop V. Diinlop, 10 Watts 153 ; and if he

be unconscious at such time, the will can-

not be maintained, though he afterwards

ratify his mark, unless there be a re-exe-

cution, lb. But in New Jersey it is

said that it is not sufficient that the sig-

nature be made by another, though at the

request and in the presence of the testa-

tator ; the signing required by the statute

must be some signature, making some

mark or signwm upon the paper, so as to

identify and give efficacy to it by some

act, and not by words merely. In re Mc-

Elwaine's will, 3 C. E. Gr. (N. J.) 499.

If the testator be paralyzed, or otherwise

so enfeebled as to be unable to sign his

name, and another guide his hand in the

signing, this will be held to be the testa-

tor's own act, although such assistance

was rendered without any request from

the testator. Vandruff v, Einehart, 29

Penna. St. 232 ; Cozzens' Will, uK supra.

In a well-considered cose, where it was

objected to the execution that the testa-

tor's hand was guided by another, and

that that was not sufficient under the stat-

ute, it was said by Washington, J. :
" But

is it to be believed that, when all persons,

except those of unsound mind and mem-

ory, are permitted to dispose of their

property by will, the legislature could

have intended to deny this privilege to

those who from accident, disease, or want

of education could not write ? If such

be the construction of the law, it would

be insufficient for the testator to make his-

mark, since that would not amount to sub-

scribing his name. The fact is, that at

the time the act of assembly was passed,,

the statute of frauds and perjuries, 29 Car.

I., was in force in this state, and was not

repealed by the act. And- although at a

much later period all the statutes of Eng-

land were repealed, still the above stat-

ute had become incorporated with, and

formed s\, part of the land laws of thi»

state, so far as it respected last wills and

testaments; and has always, as I under-

stand from Judge Pennington, been con-

sidered as furnishing the rule as to the ex-

ecution of wills. If so, this will was ex-

ecuted in strict conformity with the stat-

ute ; since the submission of the testator

(who, in relation to this part of the ease,

is to be considered as fully cognizant of

what he was doing) to have his hand di-

rected, so as to write his name, was at

least equivalent to an express directionto

another to sign his name. For it cannot,

be denied that, under the statute, the di-

rection to subscribe the name of the tes-

tator may be given to him by signs, a&

well as by words. But be the law upon

this subject as it may, this will, in the-

opinion of the court, was, upon strictly le-

gal principles, signed by the testator, his

hand being mith his own oonsent guided by

another, and the will afterwards acknowl-

edged by him. Under these circum-

stances, the act of Pharis was, in point of

law, the act of the testator." Stevens <;.

Van Cleve, 4 Wash. C. C. 262. See also-

Van Hanswyck v. Wiese, 44 Barb. 494. It

has been held, in England, that where

a person, in the presence of and at the

request of the testator, stamped the will

with an instrument on which the testator'5
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void
; (^) and even if the gift had Jbeen to a third person, evidence

would have been admitted to show that the paper, though executed by

the testatrix with due formality, was not in fact her will, (j) though

such evidence could not have been used to give effect to the gift to the

sister. The mere fact of signing a paper, with due formality as a

will, does not, therefore, per se show that the paper was the testator's

will.] 3

At one time it appears to have been thought, that even sealing alone,

se^g, in- without signing, would suffice
;
(k) the contrary, however,

is indisputable; not indeed from positive decision, but

from the unanimous opinion of every judge who has referred to the

point, from Parker, C B., and his coadjutors in Smith v. Evans, [l)

(though the C B. on another occasion, (m) erroneously supposed it to

liave been decided the other way,) down to Ijord Eldon in Wright v.

Wakeford. [n)

[Both statutes expressly permit the testator's signature to be made

by some other person by his direction. That other person

may, it seems, be one of the witnesses, (o) and it is imma-

Signature by
another for
testator.

usual signature was engraved, for the pur-

pose of stamping it on letters and other

documents requiring the signature of the

testator, intending such act to take the

place of the signing by the testator, the

TriU was well executed. Jenkins «. Gais-

ford, 3 Sw. & Tr. 93. And the party who
signs for the testator may sign his own
name first, and that of the testator after;

thus, " A B for C D, at his request," is

a, good signing of the will. Vernon v.

Kirk, 30 Penna. St. 218. See also Rob-

ins V. Coryell, 27 Barb. 556 ; Abraham v.

Wilkins, 17 Ark. 292. But such signa-

ture must be at the request of the testa-

tor, and in many of the American states

it must appear from the attestation clause

that such request was made; but this

need not appear if the party signing

he - volunteer, unauthorized to sign for

the purpose of execution. Pool v. Buf-

fum, 3 Oregon 438. By statute in Lou-

isiana, if the will is not signed by the

testator he must declare that he does not

know how, or is not able, to sign, and ex-

press mention must be made of his decla-

ration, and of the cause that hinders him

from signing. C. C. La., J 1579.

[(i) Anon., 14 Jur. 402 ; In re Hunt, L.

E., 3 P. & D. 250.

(j) See Hippesley v. Homer, T. & R.

48, n. ; Trimleston ». D'Alton, 1 D. & C!l.

85, noticed in Chap. XIII. ; In re Fair-

burn, 4 No. Cas. 478.]

3. The signing of a will, to be a suffi-

cient signing, must be such as upon its

face, and from the frame of the instru-

ment, appears to have been intended to

give it authenticity as a will. It must be

evident that the name written was re-

garded as and intended for a signature,

and that the instrument was complete

without further signing. And this must
appear from the paper itself. Waller v.

Waller, 1 Gratt. 454.

(A) See Lemayne v. Stanley, 3 Lev. 1,

[1 Freem. 538
; Warneford v. Warneford,

2 Str. 764.]

(1) 1 WUs. 313
;
[and see 2 Ves. 559.]

(m) Ellis V. Smith, 1 Ves., Jr., 12.

(m) 17 Ves. 458.

(o) In re Bayley, 1 Curt. 914 ; Smith
V. Harris, 1 Rob. 262.
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terial *that he signed his own name instead of the name of the testa-

tor, {p) And where the testator directed a person to sign the will for

him, which that person did by writing at the foot, " this will was read

and approved by C. F. B., by C. C. iu the presence of &c.," and then

followed the signatures of the witnesses, the will was held good, (j)*

And on the ground that whatever would be good as a signature, if

made by the testator, must be equally good if made by his direction,

an impression of his name stamped by his direction was held good, as

a mark would also have been.] (r)

One signature, of course, is sufficient, though the will be contained

in several sheets of paper ; and fit will generally be pre- oue signature

T T 11 1 1 1 . 1 of several
sumed that ail the sheets were put together in the same sheets sufficient

order at the time of execution as at the testator's death
;
(s) and that

any apparent alteration in their order and paging was made before

execution. (<) The signature may also be on a piece of paper stuck or

tied on at the end of the will, and containing nothing but the signa-

ture and attestation ; (u) but in such case the fact of the piece of paper

having been so attached before execution must be proved.] (x) Where

lip) In re Clark, 2 Curt. 329.

(q) In re Blair, 6 No. Cas. 528.]

4. But if the testator frequently request

another person to sign the will for him,

and that person refuses on account of mis-

apprehension of the law, sach refusal,

with continued exertion at each opportu-

nity to have the will signed, is not a com-

pliance with the law. Strieker v. Groves,

5 Whart. 386. In regard to requisites by

statute, where wills are signed by another

for the testator, in many of the states, see

ante note 2 ; and see also Will of Cornelius,

14 Ark. 675; McGee ;. Porter, 14 Mo.

611 ; Northcutt v. Northcutt, 20 Mo. 266

;

Simpson v. Simpson, 27 Mo. 288 ; Vernon

V. Kirk, 30 Penna. St. 218; Pool v.

Buffum, 3 Oregon 438 ; Abraham v. Wil-

kins, 17 Ark. 292; Will of Jenkins, 43

Wis. 610. See also Flood on WUls 330

;

Wms. Ex'rs {6th Am. ed.) 108 ; 1 Eedf.

on Wills 204, et seq. In Armstrong v.

Armstrong, 29 Ala. 538, 541, it is said, by

Eice, C. J. :
" It is not essential that the

testator should write his own name. The

British statute, as well as our own, allows

a will to be signed for him by another,

and his name, when written by another,

for him, in his presence, and by his direo-

ijon will have the same effect as if it had

been written by himself. Although his

name is not written by himself, nor sub-

scribed to the will
;
yet if it be written in

the beginning of the will by another, in

his presence, and under his direction ; and

if it be acknowledged by him to the

attesting witnesses, at the time he calls

upon them to subscribe it, it will be as

effectual as if with his own pen he had

written it."

[(r) Jenkyns v. Gaisford, 32 L. J., Prob.

122.

(8) Marsh v. Marsh, 1 Sw. & Tr. 528,

30 L. J., Prob. 77. And see Bond v. Sea-

well, 3 Bun-. 1775.

(«) Eees V. Eees, L. E., 3 P. & D. 84i

agreeing with the presumption regarding

other alterations, post ch. VII., ? 2, adjin.

[u) Cooke V. Lambert, 32 L. J., Prob.

93 ; In re Horsford, L. E., 3 P. & D. 211.

{x) In re West, 32 L. J., Prob. 182.]

[*79]
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the testimonium at the end referred to the preceding sides of the sheet

of letter paper as being subscribed by the testator, the fact of those

sides not being so signed was held not to affect the validity of the will,

as the testator evidently intended the signing and sealing of the last

side to apply to the whole, {y)^ It was immaterial, under the statute

As to position of frauds, in what part of the will the testator's name was
of name. . i i i i i -n • i

written ; and where the whole will was in the testator s

handwriting, the name occurring in the body, as the usual exordiwm—
*' I, A B, do make," &c., was decided to be a sufficient signing. (2)

But the signature, whatever were its local position, must have been

made with the design of authenticating the instrument ; for it should

seem that if the testator contemplated a further signature which he

never made, *the will must be considered as unsigned, (a) though it

should be observed, that in Right v. Price the point was not decided

;

and the reasoning seems only to apply where the intention of repeating

the signature remained to the last unchanged ; for a name originally

written with such design might afterwards be adopted by a testator as

the final signature ; and such it is probable, would be the presumed

intention, if the testator acknowledged the instrument as his will to

the attesting witnesses, without alluding to any further act of signing. 6

It will be observed that the testator is merely required by the statute

Publication, of Car. II., to "sigu :" but it was formerly considered that,
whetherre- . , n , ,. i • , ,. .

-quisite. mdcpendently 01 this enactment, publication was necessary

(y) Winsor v. Pratt, 5 J. B. Moo. 484, v. Walker, 1 Mer. 603 ; Sweetland v.

2 Br. & B. 650. Sweetland, 4 Sw. & Tr. 9, 34 L. J., Prob.

5. Martin v. Hamlin, 4 Strobh. 188

;

42 ; and cases cited post.

Wikoff's Appeal, 15 Penna. St. 281 ; Ela 6. See Cohen's WiU, 1 Tuck. 286 ; Wal-

®. Edwards, 16 Gray 91 ; Tonnele v. Hall, ler v. Waller, 1 Qratt. 454 ; Allen v.

4 Comst. 140; Gilman v. Gilman, 1 Eedf. Everett, 12 B. Mon. 379 ; Gilman a. Gil-

354 ; Walkem on Wills 179 ; 1 Kedf. on man, 1 Eedf. 354 ; Eoy v. Eoy, 16 Gratt.

Wills 208. 418 ; Armstrong ,;. Armstrong, 29 Ala.

(s) Lemayne v. Stanley, 3 Lev. 1, 538 ; Lewis «. Lewis, 13 Barb. 17 ; Glancy

Freem. 538, 1 Eq. Cas. Ab. 403, pi. 9; „. Glanoy, 17 Ohio St. 134; Ginder v.

Cook V. Parsons, Pre. Ch. 184; see also Farnum, 10 Penna. St. 98; Butler ti. Ben-

Hilton V. King, 3 Lev. 86 ; Grayson v. son, 1 Barb. 526 ; Strieker v. Groves, 5

Atkinson, 2 Ves. 454 ; Coles v. Trecothick, Whart. 386 ; Hays v. Harden, 6 Penna.

9 Ves. 249; [compare Blennerhasset v. St. 409; Adams v. Field, 21 Vt. 256;

Day, 2 Ba. & Be. 104, 119. The rule is Sarah Miles' Will, 4 Dana 1. If a paper

different under 15 and 16 Vict., c. 24, be folded up and endorsed by the testa-

post.] tor, as his, " E.'s WUl," this will not be a

(a) Eight 11. Price, Dougl. 241 ; see sufficient signing. Eoy v. Eoy, vbi smpra.

also Griffin v. Griffin, 4 Ves. 197, n.

;

See Wms. Ex're (6tli Am. ed.) 104;

Coles V. Trecothick, 9 Ves. 249 ; Walker Flood on Wills 321 ; 1 Eedf. on Wills 210.

[*80]
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to complete the testamentary act. Lord Hardwicke, in particular, in

Eoss V. Ewer, (6) strenuously insisted ou the necessity of a will of free-

ihold lands being published. On the other hand, in Moodie v. Reid, (e)

Gibbs, C. J., expressed a decided opinion that publication was not an

essential part of a will ; not being, as he conceived, necessary to devises

by custom at common law, nor made so by the statutes of Hen. YIII.

and Car. II. ; and subsequent judges have virtually adopted the latter

opinion, having (as we shall presently see) decided that a will of free-

hold lauds may be duly executed by a testator, without any formal

recognition of, or allusion to, the testamentary act ; indeed, without his

uttering a syllable declaratory of the nature of the instrument. 7

(6) 3 Atk. 156.,

(c) 7 Taunt. 361
;

[and see Doe d.

Spilsbui-y V. Burdett, 4 Ad. & Ell. 14, 6

M. & Gr. 386, 10 CI. & Fin. 340.] .

7. This is not so held in the Ameri-

can states, at least not universally, though

the doctrine varies in the different states.

Where the witnesses, at the time of sign-

ing, could not see what the paper was,

and the testator did not, in any manner,

inform them what it was, it was held that

the will was not well executed. Lewis v.

Lewis, 13 Barb. 17. And where the wit-

nesses were asked to witness a deed, it

was held not to be a sufficient publica-

tion. Swett V. Boardman, 1 Mass. 258.

Publication is not valid unless there be

some communication to the witnesses that

the instrument is a wiU. Eemsen v,

Brinckerhoff,26 Wend. 325 ; Rutherford «.

Kutherford, 1 Denio 33; Compton v.

Mitton, 7 Halst. 70 ; Swett v. Boardman,

1 Mass. 258; Hunt v. Mootrie, 3 Bradf.

322 ; Tunison „. Tunison, 4 Bradf. 13^

;

Buntin v. Johnson, 28 La. Ann. 796. But

the mere want of recollection on the part

of the witnesses, that such communica-

tion was made, will not defeat the will,

where the attestation clause contains a

•declaration that the will was published.

Brinckerhoff v. Eemsgn, itfti supra; Ela

V. Edwards, 16 Gray 91, 99. When the

witnesses do not remember the execution

and attestation of the will, the fact that

they signed in the presence of the testa-

tor, may be established by circumstantial

evidence. Pate's Adm'r, v. Joe, 3 J. J.

Marsh. 116. See also Transue v. Brown,

31 Penn. St. 92; Lawyer v. Smith, 8 Mich.

411 ; Sutton v. Sutton, 5 Harr. (Del.) 459.

And the declaration of a witness that it

was never his custom to attest an instru-

ment without hearing it acknowledged, is

evidence to go to the jury as to execu-

tion. Pate's Adm'r, v. Joe, ubi supra;

Hughes V. Hughes, 31 Ala. 519 ; Lawyer

V. Smith, uM supra. There must be, in

some of the states, an actual publication,

and such publication must be some act

that will intimate to the witnesses that

the instrument is the will of the testator,

and it must be some declaration or expres-

sion different and distinct from a request

to sign as a witness. This is so in New
York. Heyer v. Berger, 1 Hoff. Ch. 1

;

Torry v. Bowen, 15 Barb. 304 ; Lewis v.

Lewis, 13 Barb. 17 ; Newhouse v. God-

win, 17 Barb. 236 ; Abbey v. Christy, 49

Barb. 276; Gilbert o. Knox, 52 N. Y.

125; Harris' Will, 1 Tuck. 293; Harder-s

Will, 1 Tuck. 426. See also Auburn

Theo. Sem. v. Calhoun, 62 Barb. 381;

McKinley v. Lamb, 64 Barb. 199. And
in New Jersey, Compton v. Mitton, 7

Halst. 70; Combs v. Jolly, 2 Green Ch.

625 ; Mickle v. Matlack, 2 Harr. (N. J.)

87; Morehouse v. Cotheal, 1 Zab. 480.

Also in North Carolina. And in Arkan-

sas, Rogers v. Diamond, 13 Ark. 474.

But the publication need not be made in
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Another question under the same act was, whether the attesting wit-

Aoknowiedg- nesses ought to see the testator actually sign, or whether

ture before his acknowledgment of the signature was sufficient ; as to

sufSoient. which it was decided, not only that an acknowledgment

the words of the statute. lb. But, in

Louisiana, » declaration that the instru-

ment contains the last intentions of the

testator, is a sufficient compliance with

the code. Succession of Morales, 16 La.

Ann. 267. See also Buntin v. Johnson,

28 La. Ann. 796. As to publication of a

will in New York, it was said by Com-

stock, C. J., in Coffin v. Coffin, 23 N. Y.

9 :
" The statute requires that the testar

tor, when he subscribes a will, or acknow-

ledges its execution to the witnesses, shall

declare the instrument to be his last will

and testament. But this declaration need

not be in any particular form. Any com-

munication of the testator to the witnesses,

whereby he makes known to them that

he intends the instrument to take effect

as his wUl, will satisfy the requirement.

In the case before us, according to the

evidence of the two attesting witnesses,

one of them asked the testator if he

wished him to sign or witness the paper

as his will ; to which the testator answered

in the affirmative. As both the witnesses

were present, this was a good publication

as to both of them, if good as to either.

We think it was sufficient, because it was

in substance a communication that the

paper was the will of the testator. There

can be no doubt that such a declaration

can be made in answer to a question, or

even by a sign. It is only required that

it be understandingly made." Brincker-

hoff V. Kemsen, 8 Paige 488; S. C, 26

Wend. 325; Lewis v. Lewis, 11 N. Y.

220; Vaughan v. Burford, 3 Bradf. 78.

So, too, in Lewis v. Lewis, ubi supra, it was

said by Allen, J. ;
" To satisfy the statute,

the testator must in some manner commu-

nicate to the attesting witnesses, at the

time they are called to sign as witnesses,

the information that tlie instrument then

present is of a testamentary character,

and that he then recognizes it as his last

will and testament, by some assertion or

clear assent in words or signs; and the

declaration must be unequivocal. The
policy and object of the statute require

this, and nothing short of this will pre-

vent the mischief and fraud which were

designed to be reached by it. It will not

suffice that the witnesses have elsewhere,

and from other sources, learned that the

document which they are called to attest

is a will, or that they suspect, or infer

from the circumstances and occasion that

such is the character of the paper. The
fact must in some manner, although no

particular form of words is required, be

declared by the testator in their presence,

that they may not only know the fact, but

that they may know it from him, and that

he understands it, and, at the time of his

execution, which includes publication, de-

signs to give effect to it as his will." Hunt
V. Mootrie, 3 Bradf. 322; Nipper ...

Groesbeck, 22 Barb. 670. And where

formal publication is necessary, it is es-

sential, in an action under the will, that

publication be averred in the pleadings.

Upon this point it was remarked by

Green, C. J. :
" In this state, the same

statute and the same clause of the statute,

which requires the will to be m wrUing,

requires also that it should be signed and

published in the presence of three sub-

scribing witnesses. If it be necessary to

aver in pleading the existence of the

one requisite, it must be equally essen-

tial to aver the existence of the

other. Both authority and precedent

concur in this conclusion, that it is essen-

tial in good pleading to aver the will of

real estate to be in writing and I am of

opinion that it is equally essential to aver

that the will was signed and published by
the testator, in the pre'ience of three sub-
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would siiffiee, but that it might be made before each witness

separately, and need not take place in the simultaneous presence of

scribing witnesses." Morehouse v. Co-

theal, 1 Zab. 480, 488. However, in Del-

aware, formal execution is a sufficient

publication. Smith v. Dolby, 4 Harring.

350. This seems also to be the rule in

Vermont. See Dean v. Dean, 27 Vt. 746.

In this case Isham, J., says :
" In relation

to the publication of the will, it is to be

observed that attesting the will by the

witnesses is an attestation of its publicar

tion. A formal publication is notnecessary.

Writing and signing the wiU is a suffi-

cient publication ; indeed any act of the

testator by which he designates that he

means to give effect to the paper as his

will, is a publication of the will itself."

And in Maine, Massachusetts, Kentucky,

niinfcs, Indiana, South Carolina and Vir-

ginia, it is only requisite that it be evi-

dent that the testator knew that the in-

strument was his will and intended to ex-

ecute it, and that it should be attested as

hiswUl. Cilley v. Cilley, 34 Me. 162;

Osbom V. Cook, 11 Cush. 532 ; Swett v.

Boardman, 1 Mass. 258 ; Dewey v. Dewey,

1 Mete. 349 ; Hogan v. Grosvenor, 10 Mete.

54 ; Verdier v. Veidier, 8 Eich. 135

;

Black V. Ellis, 3 Hill (S. C.) 68 ; Beane v.

Yerby, 12 Gratt. 239 ; Eay v. Walton, 2

A. K. Marsh. 71; Dickie v. Carter, 42

111. 376; Brown v. McAlister, 34 Ind.

375. And in Georgia the acknowledg-

ment of his signature by the testator is a

sufficient publication. Webb v. Fleming,

30 Ga. 808. But in Pennsylvania it need

not even be declared to beawill,thedecla-

ration by the testator that it is his act and

deed, being sufficient. Loy v. Kennedy, 1

Watts & S. 396. But the will must be

complete when it is published and at-

tested. Chisholm's Heirs v. Ben, 7 B.

Mon. 408 ; Vernam v. Spencer, 3 Bradf.

16; Jones v. Jones, 3 Mete. (Ky.) 266;

Barnes v. Syester, 14 Md. 507 ; Waller v.

Waller, 1 Gratt. 454. The reading over

of the attestation clause to the witnesses,

and the assent, thereupon, of the testator

to the question whether that is his last

will and testament, is a sufficient publica-

tion. Wliitbeck v. Patterson, 10 Barb.

608 ; Thompson v. Stevens,'62 N. Y. 634;

Coffin V. Coffin, 23 N. Y. 9 ; Higgins „.

Carlton, 28 Md. 115. But this is not suffi-

cient in Louisiana. McCaleb v. Douglass,

16 La. Ann. 327. In New York the

statute does not require any particular

form of words to be used, either in ac-

knowledgment, publication or the re-

quest to the witnesses to sign as attesting

witnesses. Nelson v. MoGiffert, 3 Barb.

Ch. 158 ; Thompson v. Stevens, 62 N. Y.

634; Moore v. Moore, 2 Bradf. 261;

Brown v. De Selding, 4 Sandf. 10 ; Bem-
sen V. Brinckerhoff, 26 Wend. 324 ; Whit-

beck V. Patterson, 10 Barb. 608; Camp-
bell V. Logan, 2 Bradf. 90 ; Gombault v.

Pub. Adm'r, 4 Bradf. 226 ; Carle v. Under-

hiU, 3 Bradf. 101 ; Gilman v. Gilman, 1

Eedf. 354. And a substantial compli-

ance with the statutory formula is suffi-

cient; thus, where a testator said, placing

his finger on the seal to his will, after ex-

ecution, " I acknowledge this to be ray last

will and testament," it was held to be a

sufficient compliance with the statute, its

requirement being that testator "declare"

the instrument to be his will. Seguine v.

Seguine, 2 Barb. 385 ; Upchurch v. Up-
church, 16 B. Mon. 102; Thompson v.

Stevens, uhi supra; Mundy v. Mundy, 2

McCart. 290 ; Chaffee v. Baptist Mis. Con.,

10 Paige 85 ; Gilbert v. Knox, 52 N. Y.

125. So, too, in Ohio, the acknowledg-

ment to the witnesses need not be in any

specified manner, or with any set form of

words; but the fact may be communi-

cated by signs, motions, conduct or attend-

ing circumstances. Eaudebaugh v. Shel-

ley, 6 Ohio St. 307. And this is alsoJield

in some other states. Cilley v. Cilley, 34

JHe. 162. See also Sarah Miles' Will,

4 Dana 1. It is not sufficient, however,

O
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all.8 The point, though doubted in some of the early cases, (d) was de-

cided by Sir J. Jekyl, M. E., in Smith. ?;. Codron, (e) where A signed and

that the testator sign the will at one time,

and publish it at another. The law con-

templates both as done at one time. Yet

it makes no difference, whether the pub-

lication be firsT; and the signature after-

wards, or vice versa, if they are both parts

of the same transaction. Doe v. Eoe, 2

Barb. 200 ; Seguine v. Seguine, Id. 385

;

Sechrest V. Edwards, 4 Mete. (Ky.) 163

;

Swift V. Wiley, 1 B. Men. 114 ; Mickle v.

Matlack, 2 Harr. (N. J.) 86 ; Parramore

V. Taylor, 11 Gratt. 220 ; Beane v. Yerby,

12 Gratt. 239 ; Green v. Grain, 12 Gratt.

252; ^'aughan v. Burford, 3 Bradf. 78.

If a party seek to establish a will, he

takes upon himself the mm of proving

the concurrence of all the acts necessary

to its validity. He must show that it was

subscribed at the end thereof, by the tes-

tator, or some one thereto requested by the

testator, in his presence, in the presence

of the witnesses, declared by the testator

to be his last wUl and testament, and that

each witness signed his name in the pres-

ence of the testator. The proof of one of

these requisites cannot be enlarged, by

implication, to be proof of all. Lewis v.

Lewis, vbi swpra. See also Tappen v. Da-

vidson, 12 C. E. Gr. (N. J.) .459 ; In re

Kellum, 52 N. Y. 517. And if one wit-

ness testify expressly to the fulfillment of

every ceremony required by the statute it

is sufficient. Compton v. Mitton, 7 Halst.

70 ; Nelson v. McGiffert, 3 Barb. Oh. 158

;

Baker v. Dobyns, 4 Dana 220. See also

"Welch V. Welch, 2 Mon. 83; Carrico d.

Neal, 1 Dana 162. But it has been held

that where a witness testifies that he did

not see the testator sign, nor hear him ac-

knowledge the will, the party calling him

may call other witnesses to contradict

him. Thompson v. Thompson, 2 W. L.

M. 84. See Wms. Ex'rs (6th Am. ed.)

110, 119, note (?) ; 1 Eedf. on Wills

214-220, 284, 285, note 19; Flood on

Wills 314 ; Walkem on Wills 18'5.

8. Under the act of 1814, in New Jer-

sey, it was necessary tliat the witnesses

should be present at the time of the /acfitm

of the will, and should actually see the

testator sign. But the act of 1851, in that

state, changed this, and, by virtue of that

act, the acknowledgment of his signature

to the will by the testator, in the presence

of the witnesses, is sufficient. Compton

V. Mitton, 7 Halst. 70 ; Mickle v. Matlack,

2 Harr. 86 ; Combs v. Jolly, 2 Green Ch.

625 ; Mundy v. Mundy, 2 McCart. 290

;

Will of Alpaugh, 8 C. E. Gr. 507 ; BaUey

V. Styles, 1 Gr. Ch. 220. So, too, in Mas-

sacliusetts, the witnesses need not see the

testator sign, but if the signature be ac-

knowledged by the testator to be his, that

will be sufficient, and that, too, whether

he actually signed the will, or it was

signed by another at his request. Hall v.

Hall, 17 Pick. 373 ; Dewey v. Dewey, 1

Mete. 349 ; Hogau v. Grosvenor, 10 Mete.

56 ; Tilden v. Tilden, 13 Gray 110 ; Ela

V. Edwards, 16 Gray 91 ; Nickerson v.

Buck, 12 Cush. 332 ; Chase v. Kittredge,

11 AUen 49. In Dewey v. Dewey, ubi

supra, it is said by Dewey, J. :
" It is not

required that the testator should sign his

name to the will in the presence of the

attesting witnesses. 'The term' attested,'

as used in the statute, does not import

that it is requisite that the witnesses should

see the very act of signing by the testa-

tor. The acknowledgment by the testa-

tor, that the name signed to the instru-

ment is his, accompanied with a request

that the person should attest as a witness,

is clearly sufficient. * * * So a dec-

laration by a testator, before the witnesses,

that the paper is his will, is sufficient to

(rf) Cook V. Parsons, Pre. Ch. 184, and (e) 2 Ves. 455, cit.

Dormer v. Thurland, 2 P. W. 506.
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published a will iu the presence of two witnesses, then a third person

was called in, to whom the testator showed, his name, telling him that

was his hand, and bidding him witness it, which the witness did in the

testator's presence, who, two hours after*wards, told him that the

paper he had subscribed was his will : this was held to be a good exe-

authorize their attestation to it, and to

make it a good will." So it is largely,

if not universally, held in the various

American stateb, that the acknowledg-

ment of his signature to the witnesses by

the testator, is a sufficient compliance

with the statute. Dudleys v. Dudleys, 3

Leigh 436 ; Eosser v. Franklin, 6 Gratt.

1 ; CJochran's Will, 3 Bibb 491 ; Denton

*. Franklin, 9 B. Mon. 28 j Adams v.

Field, 21 Vt. 256 ; Jauneey v. Thome, 2

Barb. Ch. 40 ; Lewis v. Lewis, 13 Barb.

17 ; Baskin v. Baskin, 36 N. Y. 416 ; Peck

V. Gary, 27 2Sr. Y. 9 ; Tarrant v. Ware, 25

N. Y. 425, n. ; Coffin v. Coffin, 23 N. Y.

9 ; Dickie v. Carter, 42 111. 376 ; Allison

V. Allison, 46 HI. 61 ; Eeed v. Watson, 27

Ind. 443 ; Brown v. McAllister, 34 Ind.

375 ; Turner v. Cook, 36 Ind. 129 ; Tucker

V. Oxner, 12 Rich. L. 141 ; Beane v. Yerby,

12 Gratt. 239 ; Green v. Crain, 12 Gratt.

252; Higgins v. Carlton, 28 Md. 115;

Swift V. Wiley, 1 B. Mon. 114 ; Loy v.

Kennedy, 1 Watts & S. 396 ; Eogers v.

Diamond, 13 Ark. 474 ; Abraham v. Wil-

kins, 17 Ark. 292 ; Thompson v. Davitte,

59 Ga. 472 ; Upehurch v. Upehurch, 16

B. Mon. 102. But if tie signature of the

testator be hidden from the witnesses, a

mere publication of the will in their pres-

ence cannot be deemed an acknowledg-

ment. Baskin o. Baskin, 36 N. Y. 416.

But where three witnesses are required

by statute, and one of them signed with-

out seeing the signature of the testator, it

has been held that the will was not well

attested, although the testator acknowl-

edged that he had signed it. Tucker v.

Oxner, 12 Eich. L. 141. Nor can a will

be attested unless signed by the testator,

or by some one by him authorized. Eeed
V. Watson, 27 Ind. 443. But in Pennsyl-

vania the witnesses may sign first. Miller

V. McNeill, 35 Penna. St. 217. And in

New Jersey the validity of the will is not

affected by the fact that one of the wit-

nesses signed before the testator. Mundy
V. Mundy, 2 McCart. 290, 294. So, too,

in Connecticut it is held that it makes no

difference in what order the testator and

witnesses sign, provided it be all part of

one transaction. O'Brien i>. Galagher,

25 Conn. 229. But it appears to be a suf-

ficient acknowledgment when, in the hear-

ing of the testator and the witnesses, the

attestation clause was read, which clause

recited that the testator executed the in-

strument as his will, and thereupon the

testator handed a pen to the witnesses,

and sawthem sign as such, although the tes-

tator uttered not a word. Clear and explicit

acts should be reg-irded rather than mere

form. Allison v. Allison, 46 111. 61. The
rule in this regard is non quod dictum, sed

quod factum eat, inspidtur. Higgins o.

Carlton, 28 Md. 115 ;- Osborn v. Cook, 11

Cush. 532, 536. If no proof of acknowl-

edgment is produced, the allegation in

the attestation clause may be taken as

true, and proof that the will was acknowl-

edged. Will of Alpaugh, 8 C. E. Gr. (N.

J.) 507. Unless there be affirmative evi-

dence to disprove the statement in the at-

testation clause. Allaire v. Allaire, 8 Vr.

312, affirmed, 10 Vr. 113; Barnes v.

Barnes, 66 Me. 286. So, too, if the attes-

tation clause shows that the will was

signed and declared in the presence of

the witnesses, it will be presumed that

both witnesses were present at the same

time. Kirkpatrick's Will, 7 C. E. Gr.

(N. J.) 463. See Wms. Ex'rs (6th Am.
ed.) 113, 117, note (m).

[*81]
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cutioii, and the doctrine was confirmed in a series of subsequent deci-

sions. (/)

As it was sufficient for the testator to sign before some, and acknowl-

Aoknowiedg- edge the signature before the rest of the witnesses, so by
ment before ° °

, , i i p ,,
each witness neccssaxy conscquence an acknowledgment before ail was

equally effectual. This was decided in Ellis v. Smith [g)

by Lord Hardwicke, with the assistance of Sir J. Strange, M. R.,

Willes, C. J., and Parker, C. B. Lord Hardwicke considered the

sufficiency of the testator's declaration to have been virtually decided

by the cases establishing that the witnesses might attest at - different

times ; for, if the testator signed three times, there were three execu-

tions, and none of them good.

The next question was, whatKjonstituted a sufficient acknowledgment

Wiiat amount- bcforc the witncsscs. In Gryle v. Gryle, (A) Lord Hard-
ed to an ac-

"^

„
knowiedgment. wlcke doubted whether it was enough for the testator to

say before the witness, " This is my will," without a resealing (for the

instrument in that case had the unnecessary appendage of a seal,) or

unless the testator had declared it to be his handwriting ; but the doubt

appears to have vanished in Ellis v. Smith, (i) where the question is

stated in general terms to be, whether a testator's declaration before

three witnesses, that it is bis will, was equivalent to signing ; and the

conclusion, therefore, of the judges who decided that case in favor of

the validity of the will, amounted to an affirmation of the sufficiency

of such a declaration. 9

(/) Stonehouse v. Evelyn, 3 P. W. 253

;

her finger on the line where the witness

Grayson v. Atkinson, 2 Ves. 454 ; Ellis v. was to sign. It was held that this was a

Smith, 1 Ves., Jr., 11 ; Addy v. Grix, 8 sufficient acknowledgment of the will,

Ves. 504 ; Westbeach v. Kennedy, 1 Ves. within the Massachusetts statute. It has

& B. 362 ; Wright v. Wright, 5 M. & Pay. also been held that the expression, by th&

316, 7 Bing. 457. testator, "I wish you io witness this," is

(g) 1 Ves., Jr., 11. sufficient. Tilden v. Tilden, 13 Gray 110.

(h) 2 Atk. 176. See also Dewey v. Dewey, 1 Mete. 349

;

(i) 1 Ves., Jr., 11. Hall v. Hall, 17 Pick. 373; Osborn v.

9. In Ela v. Edwards, 16 Gray 91, the Cook, 11 Gush. 632 ; Nickerson v. Buck,,

testatrix passed to the first witness a pack- 12 Cush. 332 ; Raudebaugh v. Shelley, 6

age of papers, with the request that she Ohio St. 307 ; Dunlop v. Dunlop, 10 Watts

sign as a witness, at the same time show- 153 ; Hofinian v. Hoffinan, 26 Ala. 535 •

ing the witness where to sign ; to the last Maupin v. Wools, 1 Duv. 223. Where
witness, she said that she wished her to a testatrix was asked by the scriv-

witness a document, that she had been ener, if " that was her signature for the

making a little disposition of her effects, purpose ?" and if " that was her last will

and would like to have the witness sign and testament?" to which she replied,

it as a witness, and then the testatrix put either by saying " Yes," or by nodding
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Later adjudications placed the point beyond all doubt by going much
farther : these cases having decided that where a testator, witnesses need
111 1 • 1 1 • -n 1 11 not be apprised

who had previously signed his will, merely requested the of tte nature

witnesses to subscribe the memorandum of attestation,

though they neither saw his signature, nor were made acquainted with

the nature of the instrument they attested, the will, nevertheless, was

duly executed according to the statute. (A) "When we find," said

Tindal, C. J., in British Museum v. White, "the testator *knew this

instrument to be his will : that he produced it to the three persons, and

asked them to sign the same; that he intended them to sign it as wit-

nesses ; that they subscribed their names in his presence, and returned

the same identical instrument to him ; we think the testa,tor did ac-

knowledge in fact, though not in words, to the three witnesses, that

the will was his." 10

The next statutory requisition is, that the will be "attested and sub-

scribed" by three witnesses. A mark has been decided to what a suffi-

. . . , f. 1 . . .
cient siirnatuxe

be a sufficient subscription
;
(A but it is never advisable, bythewit-

where it can be avoided, (and, now that the art of writing

is so common, seldom necessary,) to employ marksmen as witnesses.il

£The initials of the witnesses also amount to a sufficient —a mark;

subscription, if placed for their signatures, as attesting the —initials;

her head aflirmatively, the acknowledg- 10. But it is held in Vermont that it is

ment was held to be sufficient. Hutch- not a legal attestation where the witness

ings V. Cochrane, 2 Bradf. 295. See also is not acquainted with the nature of the

Jauncey v. Thorne, 2 Barb. Ch. 40 ; Nel- paper, nor why he attested it. Roberts v.

son V. McGiffert, 3 Barb. Ch. 158 ; Baskin Welch, 46 Vt. 164. But it is sufficient if

«. Ba-skin, 36 N. Y. 416 ; Butler v. Benson, the testator declares it to be " his will, or

1 Barb. 526 ; Adams v. Field, 21 Vt. 256

;

his instrument." lb.

3eane v. Yerby, 12 Gratt. 239 ; Denton u. (l) Harrison v. Harrison, 8 Ves. 185 ;

.

Franklin, 9 B. Mon. 28 ; Eeed v. Watson, Addy v. Grix, Id. 504
;
[In re Amiss, 2

27 Ind. 443 ; Eucker v. Lambdin, 12 Sm. Eob. 116, 7 No. Cas. 274 ; In re Ashmore,

& M. 230 ; Eogers v. Diamond, 13 Ark. 3 Curt. 756.

474 ; Allison v. Allison, 46 111. 61 ; Will 11. Comptou v. Mitton, 7 Halst. 70

;

-of Alpaugh, 8 C. E. Gr. (N. J.) 507. Collins v. Nicols, 1 Har. & J. 399 ; Jesse

(k) British Museum u. White, 3 M. & v. Parker, 6 Gratt. 57 ;
Chase v. Kittredge,

Pay. 689, 6 Bing. 310 ; Wright v. Wright, 11 Allen 49 ;
Campbell v. Logan, 2 Bradf.

-5 M. & Pay. 316, 7 Bing. 457 ; Johnson v. 90 ; Jackson v. Van Dusen, 5 Johns. 144

;

Johnson, 1 Cr. & M. 140, [3 Tyrtv. 73

;

Adams v. Chaplin, 1 Hill (S. C.) Eq. 265

;

Hudson V. Parker, 1 Eob. 14, 8 Jur. 786
;

Meehan v. Eourke, 2 Bradf. 385 ;
Chaffee

Gaze V. Gaze, 3 Curt. 451, 7 Jur. 803 ; but v. Baptist Mis. Con., 10 Paige 85 ; Prig-

see Ilott V. Genge, and other cases noticed den v. Prigden, 13 Ired. 259 ; Ford v. Ford,

post, with reference to the late act, under 7 Humph. 92 ;
Jackson v. Jackson, 39 N.

which a stricter acknowledgment is re- Y. 153 ; 2 Greenl. Ev., § 677 ; 1 Eedf. on

vjuired.] Wills 228. Where the attestation is by

[*82]
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execution
;
(m) but not if they are placed in the margin opposite to^

and apparently for the purpose only of identifying alterations. (n)12;

A witness need not sign his own name, if the name actually subscribed

be intended to represent' his name : (o) or if he write a description)

(without any name) intended to identify him as a witness, (p) But if

a wrong name be signed with the intention of making it

appear that the will was attested by the person to whom.
—wrong name

;

a mark, the validity of such an atiestation

does not depend upon the fact of the wit-

ness making his mark, or doing some

manual act in connection with the signa-

ture, but upon the signing of the name

of the witness by his authority. Jesse v.

Parker, 6 Gratt. 57. In Campbell v. Lo-

gan, 2 Bradf. 90, 97, it is said by Brad-

ford, surrogate :
" Our statute differs from

the English act, in requiring each of the

witnesses ' to sign his navne as a witness at

the end of the will,' while the latter only

prescribes that the witnesses shall ' attest

'

and ' subscribe ' the wUl. The will, by

our act, is simply required to be ' sub-

scribed ' by the testator ; but each of the

witnesses must

'

sign his name' For the

witness merely to put his mark, is not a

signature of his name; and where wit-

nesses attest by mark, their names are

generally written by other persons, with-

out the marksman taking any part in the

act. In such cases, a question may very

well arise, whether that mode of execu-

tion is sufficient." But it is also said, by

the same learned surrogate: "Where
another person writes the name of the

witness and then the witness acknowl-

edges the signature—puts his mark to it,

his . signum—he literally signs ; and what

he signs is his name

—

i. e., he signs his

name—while a mark alone would not be

sufficient. I think the requisition of the

statute sufficiently complied with, by the

name of the witness being written at the

end of the will, and the witness puttings

his mark thereto. This construction,

meets the design of the legislature, in

having the name of the witness, and ex-

cluding wills attested only by marks;

and does not shut out the attestation of

wills by illiterate persons, when a pen-

man can be found to record the transac-

tion." Meehan v. Rourke, 2 Bradf. 385,

392. But declarations made by a witness

to a will, who is since deceased, are not

competent evidence to prove his signa-

ture. Collins V. Nicols, vhi supra. Andi

if the witnesses are all dead, there must

be proof of their signatures ; or, if they

set their marks t^the will, there must be

proof that such marks were made by
them. lb.

(m) In re Christian, 2 Eob. 110, 7 No^
Cas. 265.

(m) In re Martin, 6 No. Cas. 694, 1 Eob^
712; In re Cunningham, 1 Seaile & S.

132, 29 L. J., Ch. 71. See the former
case nientioned again p. *85.

12. Jackson u. Van Dusen, 5 Johns..

144; Adams •,. Chaplin, 1 Hill (S. C.)

Ch. 265.

(o) In re Olliver, 2 Spinks 57.

{p) In re Sperling, 33 L. J., Prob. 25.

Whatever is written, it must be with the

intention that it shall represent the writer"*
name, or otherwise identify him. In re-

Eynou, L. E., 3 P. & D. 93 ; In re Mad-
dock, Id. 169.
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that name belongs, instead of the actual witness, the subscription is

insuificient. (g) Putting their seals to the will is not suffi- —sealing;

cient. (r) If the witness cannot write, his hand may be
. , ,

.
•'

, —guiding the

guided by another person, (s) or another person may write Jiftn"!-

the witness' name while the witness holds the top of the pen; (i)13 in

fact, there seems to be no distinction in these respects between the

words "sign" and "subscribe:" any act, therefore, which, Differenoebe-i/»'i 111 !• 1
tween slgna-

as before noticed, would be a good signature by a testator, tureby wit-
' o o ./ ; nessandby

would be a good signature by a witness,—with, however, testator.

these exceptions, that the subscription of the witness is required to be

made in the presence of the testator, and must not, as in the case of a

testator, be a signature made by some other person for the witness, or

by *the witness himself at some other time, and merely acknowledged

by him in the presence of the testator, (w)

Where the will has been once attested by a witness, it is not sufficient

for him, on a re-execution, to go over his name with a dry Must be an

I „ p a«t apparent
pen ; he must do some act apparent on the face of the on the paper,

paper ; (x) otherwise it is no more than an acknowledgment. And
where a witness to a former execution, on attesting a will for the second

time, did not again write her name, but after her name written on the

first execution, wrote the name of her residence, "Bristol," Sir H. J.

Fust considered that to be no proof of the attestation, and decided that

the will was not properly re-executed, (y) So where a witness to a

(g) Pryor v. Pryor, 29 L. J., Prob. 114. Gta. 396. See also Montgomery v. Per-

(r) In re Byrd, 3 Curt. 117,~1 No. Cas. kins, 2 Mete. (Ky.) 448. And the wit-

490. ness' name may be written by another at

(s) Harrison v. Elvin, 3 Q. B. 117, 2 his request. Upchurch v. Upchurch, 16

Q. & Dav. 769 ; In re Frith, 1 Sw. & Tr. B. Mon. 102 ; .Jesse v. Parker, 6 Gratt.

8, 27 L. J., Prob. 6, 4 Jur. (N. S.) 288. 57. And if the name of the witness be

(t) In re Lewis, 31 L. J., Prob. 153. subscribed to the paper, not as a witness,

But prima faeie not so if the witness can but for some other purpose, and .after-

write. In re Kilcher, G No. Cas. 15. wards the testator requests him to become

13. It is said by Gray, J. :
" A subscrip- a witness, he may adopt such prior signa-

tion of the name or mark of a witness by ture. Pollock v. Glassell, 2 Gratt. 439.

another person in the presence of himself [(«) Moore v. King, 3 Curt. 243, 2 No.

and the testator might possibly be a literal Cas. 45, 7 Jur. 205 ; In re Cope, 2 Rob.

compliance with statute, but not being in 335 ; In re White, 2 No. Cas. 461, 7 Jur.

the handwriting of the witness, would ere- 1045 ; In re Mead, 1 No. Cas. 456.

ate no presumption of a lawful execution (a^r) Playne v. Scriven, 1 Eob. 772, 7

and attestation, without affirmative evi- No. Cas. 122, 13 Jur. 712; In re Cunning-

dence that it was so made." Chase v. ham, 1 Searle & S. 132, 29 L. J., Prob. 71

;

Kittredge, 11 Allen 49, 59 ; Ex parte Le- In re Maddock, L. E., 3 P. & D. 169.

roy, 3 Bradf. 227 ; Horton?). Johnson, 18 {y) In re Trevanion, 2 Rob. 311.
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former execution, on attesting-a re-execution of, a will, wrote the day

of the month against his former signature, and crossed one of the let-

ters in it, not intending that the mark made by crossing the letter

should stand for his signature ; but supposing that the addition of the

date was equivalent to a repetition of the signature, it was held by Sir

C. Cresswell that the will was not duly re-executed. (2) In these cases

the attestation was insufficient, because there was no proof that the

word "Bristol" in the one case, and the mark across the

letter in the other, were intended to represent the witness'

signature. They were nothing more than acknowledgments

—and desorip- of the former signatures. The signature must be such as
tive of the

. . .

°
.

°
witness. is descrij)tive of the witness, whether by a mark, or by

initials, or by his full name, (a) or by a description without name
; (6)

a view whicii necessarily denies efficacy as a signature to the writing

of the date.

The signatui'e of the witnesses may be placed in any part of the

Position of will : for instance, the will ending on the first side of a
witness' sig-

. . /» i i .

nature. siicet 01 letter paper, the witnesses may sign on the fourth

side
;
(e) and the will ending on the middle of the third side, and two

of the witnesses signing at the end, and another signing in a vacant

space on the second side opposite the other two, was held a sufficient

attestation by three wicnesses under the statute of frauds, {d) But it

must of course be proved that any part *of tlie will which follows the

signatures of the witnesses was written before they signed.] (e)14

A will may be composed of several clauses written at distinct inter-

Appiicabiiity vals, and One memorandum of attestation subscribed to
of attestation

i i i i t
to several dis- the last part may apply to the whole, mcludine as well
tinot parts of '^

, ,. . ,

°
a will; what was long before written as what had been recently

added, though the antecedent part bears a different date from, and is

(s) Charlton v. Hindmarsh, 1 Sw. & Tr. pressly held that the witnesses must sign

433, 8 H. L. Cas. 160. at the end of the will. Soward v. Soward,

(a) Per Lord Chelmsford, 8 H. L. Cas. 1 Duv. 132. And so, too, in New York,

171. . it is necessary that the signatures of the

(6) In i-e Sperling, 33 L. J., Prob. 25. witnesses should be at the end of the

(c) In re Charaney, 1 Eob. 757, 7 No. will. Coffin v. Coffin, 23 N. Y. 9; Peck

Cas. 70 ; In re Braddock, 1 P. D. 433. v. Gary, 27 N. Y. 9 ; Butler v. Benson, 1

(d) Roberts v. Phillips, 4 Ell. & Bl. Barb. 526. However, this is not so in

450, 24 L. J., Q. B. 171. Mississippi, but the witnesses may sign

(c) In re Jones, 1 No. Cas. 396.] on any part of the instrument. Murray

14. But in Kentucky, it lias been ex- ». Murphy, 39 Miss. 214.
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complete in itself independently of the latter. (/) And the same

general doctrine applies to a will whose contents are dis- —to several

1 1
'

1 « 1*1 111 testamentary

tributed through several sheets of paper, which would be papers;

adequately attested by a single memorandum, provided all the detached

parts were present when the act of attestation took place ; 15 and which

fact it seems would be presumed, unless the contrary were distinctly

proved, (g) as would also that of the attestation being intended to

apply to the whole. The presumption would be somewhat less strong,

of course, when each of the several papers has a distinct —to win and
'

, , ..,,11 ,
oodioU.

inoependent character, as where one is a will and the other

a codicil, or where they consist of two separate codicils : 16 [and would

fail altogether where the memorandum does not follow the whole.

Thus where will and codicil were on different sheets found pinned

together, an attestation clause written on the back of the will was not

held to be applicable to the codicil without proof that it was so

intended, and that the sheets were pinned together at the time of sub-

scription. (A) So where there is an evident intention that each paper

or sheet shall be separately attested ; as, where a testator signed five

sheets, and the witnesses subscribed the first four, and the fifth sheet

contained an attestation clause only, and there was no evidence to show

that the witnesses attested the last signature, the will was held not to

have been properly executed
;
(i) and where two instruments purporting

to be a will and codicil were written on different pages of the same

sheet of })aper, and both were signed by the testatrix, but the first alone

was attested, the codicil was rejected.] (k)

It was held under the devising clause of the statute of frauds, that

if a testator made a will attested by two witnesses, and afterwards

made a codicil also attested by two witnesses, neither the will nor the

codicil was adequate to the devise of freehold *lands ; for though the

attesting witnesses to the respective, testamentary papers together made

(/) Carlton i). Griffin, 1 Burr. 549. teau, 14 Mo. 587; Mooers v. White, 6

15. And tlie several sheets composing Johns. Ch. 360; Wikoff's Appeal, 15

such a will, need not be physically united. Penna. St. 281 ; Van Cortlandt v. Kip, 1

Wikoff's Appeal, 15 Penna. St. 281. Hill (N. Y.) 590.

(g) Bond v. Seawell, 3 Burr. 1775. [(A) In re Braddock, 1 P. D, 433.

16. A codicil properly attested, may set (i) Ewens v. Franklin, 1 Deane 7, 1

up a will to which it is not attached. It Jur. (N. S.) 1220 ; In re Dilkes, L. E , 3

is a part of the will, and makes the will P. & D. 164 ; Phipps v. Hale, Id. 166.

speak from the date of the codicil, unless (A) In re Taylor, 2 Eob. 411 ; and see

there be an evident intention that it per Lord Campbell, 24 L. J., Q. B. 175

;

should not so operate. Harvey v. Chou- In re Pearse, L. E., 1 P. & D. 382,]
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up the requisite number, yet, as the memorandum of attestation sub-

scribed to the codicil was evidently not intended to apply to the will,

it could not be so construed. (I) If, however, evidence were adduced

of such actual intention, the attestation to the codicil would apply to

both, (m)

[And in every case the court must be satisfied that the names were

Animun written animo attestandi ; and their position may for this
aitestandi. . . . « .

purpose be material : where, tor instance, on one page the

will was written, signed by the testator and subscribed by one witness,

and on the next page a memorandum or inventory of property was

written, to which three ^names were subscribed, it was held that these

names could not be deemed to have been so placed animo attestandi : [n)

though it would not necessarily follow that a person did not sign as a

witne'is because he also intended his signature to serve another pur-

pose, e. g., his acceptance of the executorship, (o)

Where an executed will was altered, and the witnesses put their

initials in the margin opposite the alterations, it was held that the will

was not properly re-executed, [q) But this decision seems questiona-

ble, for the initials were intended to represent the signatures, and it

was proved (extrinsic evidence being admissible on this question) (r)

that they were written with the intent to attest the will.]

No particular form of words was essential to constitute' an attesta-

what consti- tion. (s) 17 It was not requisite that the memorandum sub-

cient attesta- scribcd by the witnesses should mention their having

subscribed in the presence of the testator, though such

{I) Lea V. Libb, Garth. 35, 3 Salk. 395. N. Y. 153 ; Osborn v. Cook, 11 Gush. 532;

(m) Bond v. Seawell, 3 Burr. 1775. Ghase v. Kittredge, 11 Allen 49. But it

[But now the witnesses must be present is not sufficient that the witnesses sub-

at the same time. scribe their names to the will : they must

(n) In re Wilson, L. B,., 1 P. & D. 269. attest the signing or acknowledgment of

See also Dunn v. Dunn, Id. 277. the wiU by the testator. Griffith v. Grif-

(o) Griffiths v. Griffiths, L. E., 2 P. & fith, 5 B. Mon. 511. If the attestation

D. 300. ,
clause be entirely omitted, this will not

(q) In re Martin, 6 No. Gas. 694. invalidate the will. Pry's Will, 2 K. I.

(V) lb.; Dunn v. Dunn, L. E., 1 P. & 88; Ela v. Edwards, 16 Gray 91. In

D. 277. Leaycraft v. Simmons, itbi supra, it was

(s) Under the act 1 Vict., c. 26, § 9,] said by Bradford, surrogate :
" The statute

it is expressly dispensed with. does not require an attestation clause.

17. Nelson v. McGiffert, 3 Barb. Ch. The question is whether all the proper

158 ; Seguine v. Seguine, 2 Barb. 385
;

ceremonies were performed. If they were

Fatheree v, Lawrence, 33 Miss. 585; and the witnesses prove it, the requisi-

Leaycraft v. Simmons, 3 Bradf 35 ; Frye's tions of the law are answered. The
Will, 2 E. I. 88 ;

Jackson v. Jackson, 39 omission to recite at the end of the will
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fact, of course, must be clearly and distinctly proved by oral testimohy,

when the validity of the will is called in question, whether the memo-
randum of attestation records it or not. (t) Where the Bue execution

death [or absence] of the witnesses prevents the obtaining sumed.

any or all of the prescribed forms, can-

not affect the validity of the instrument,

because the recital is not required ." And
in another case in New York it was said

by Walworth, C. :
" An attestation clause,

showing upon its face that all tlie forms

required by the statute have been com-

plied with, is not absoluteh' necessary to

the validity of a will, as the witness will

be permitted to prove that the forms were

in fact all complied with, although the

attestation clause is silent on the subject.

Indeed it has been decided that a for-

mality of this kind, not noticed in the

attestation clause, may even be presumed

from circumstances, after the witnesses to

the will are dead. * * * The statute

does not require an attestation clause

showing that the proper legal formalities

were complied with ; and although upon

the face of the instrument those formali-

ties are stated to have taken place, the

fact may be disproved by the witnesses.

But prudence requires that a proper at-

testation clause should be drawn, showing

that all the statute formalities were com-

. plied with; not only as presumptive evi-

dence of the fact in case of the death of

the witnesses, or where from lapse of time

they cannot recollect what did take place,

but also for the purpose of showing that

the person who prepared the will knew

what the requisite formalities were, and

therefore gave the proper information to

the testator, or saw that they were com-

plied with if he.was present. To impress

the more strongly upon the memory of

the witnesses the important fact that all

the legal forms requisite to a due execu-

tion of the will were complied with, at

the time when they subscribed their

names as witnesses to such execution, the-

safer course is to read over the whole of

the attestation clause, in the presence and

hearing of the witnesses, and of the tes-

tator. And where the person executing

the will is not known to the subsci-ibing

witnesses to be capable of reading and:

writing, especially if he executes the will

as a marksman, it would be proper that

the whole will should be deliberately

read over to him in the presence and
hearing of the witnesses, and the fact of

such reading in his presence should be-

stated in the attestation clause. Or at

least the witnesses ought, by inquiries of

the illiterate testator himself, to ascertain

the fact that he was fully apprised of the

contents of the instrument which he exe-

cuted and published as his will, as well as

that he was of competent understanding

to make a testamentary disposition of his-

property. All these things, however, are

matters of precaution and prudence, to-

prevent any well founded doubt upon

matters of fact ; and where they are ne-

glected it does not necessarily render the

will invalid, if the court or jury wliich is

to pass upon the question of its validity

is satisfied, upon the whole evidence, that

the will was duly executed, and that the-

testator understood its contents. The-

legislature, however, has seen proper to

prescribe certain legal requisites to the

due execution of a will ; all of which

must be substantially complied with or

the will is void in law. And the onus of

satisfying the court that these were com-

plied -with lies upon the party seeking to-

establish the will. But the fact of such

(i) Hands v. James, Comyn 531 ; Croft cliff v. Parkyns, 6 Dow 202
;

[Doe v.

V. Pawlett, 2 Str. 1109 ; S. C, 8 Vin. Ab. Davies, 9 Q. B. 648 ; Hitch v. Wells, 10

128, pi. 4 ;
Brice v. Smith, Willes 1 ; Ban- Beav. 84.]
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actual proof, a compliance with the statutory requisition in all its

parts, would, it seems, even in tiie absence of express statement, gen-

€rally be *presumed : (m) [and since the passing of the act 1 Yict.

Even against probatc has been granted of a will where both the wit-
evidence of the

i i i • pi i s
witneases. nesses deposcd that the requirements oi the act had not

been complied with, the court being satisfied by the circumstances that

the evidence was mistaken
;
(a;) and in another case, where the wit-

nesses so deposed, but not positively, their evidence was allowed to be

rebutted by that of another person present at the execution, assisted by

the attestation clause, whence it appeared that the requirements of the

statute had been complied with, iy) But where there was nothing but

a formal attestation clause on one side, and the adverse testimony of

both witnesses on the other, probate was refused, [z) And in no case

will the presumption of compliance with the statutory requirements be

made unless the will appears on the face of it to have been duly exe-

<5uted. If the will is lost, due execution must be proved, (a) and the

compliance may be proved by other evi-

dence, or inferred from circumstances,

where the subscribing witnesses are dead,

•or absent, or otherwise incapacitated to

give testimony ; or where from lapse of

time, or otherwise, they are unable to

recollect whether the requisite formali-

ties were observed at the time when they

witnessed the' execution of the instru-

>ment." Chaffee ii. Baptist Mis. Con., 10

Paige 85, 89.

(«) Hands v. James ; Croft v. Pawlett,

supra; [In re Seagram, 3 No. Cas. 436;

In re Mustow, 4 No. Cas. 289; In re

Johnson, 2 Curt. 341 ; In re Luffman, 5

No. Cas. 183 ; In re Dickson, 6 Id. 278

;

Trott V. Trott, 29 L. J., Prob. 156, 6 Jur.

(N. S.) 760.

(%) Leach v. Bates, 6 No. Cas. 699. A
Jortion, where the adverse evidence of

one witness is opposed by the affidavit of

the other, deceased, witness. Wright v,

Bogers, L. E., 1 P. & D. 678.

{y) Bayiis v. Sayer, 3 No. Cas. 22 ; see

also Gove v. Gawen, 3 Cm-t. 151 ; Blake v.

Knight, Id. 547 ; Pennant v. ^ingsoote,

Id. 642 ; In re Hare, Id. 54 ; Cooper v.

Beckett, Id. 648, 2 No. Cas. 891, 10 Jur.
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931; Brenchley v. StiU, 2 Eob. 162;

Chambers v. Queen's Proctor, 2 Curt. 433

;

Keating v. Brooks, 4 No. Cas. 253 ; In re

Noyes, Id. 284; Burgoyne v. Showier, 1

Eob. 5 ; Thomson v. HuU, 16 Jur. 1144, 2

Eob. 426 ; In re Attridge, 6 No. Cas. 597

;

Bennett v. Sharp, 1 Jur. (N. S.) 456 ; Foot

V. Stanton, 1 Deane 191, 2 Jur. (N. S.)

380; Farmer v. Brock, 1 Deane 187, 2

Jur. (N. S.) 670 ; In re Holgate, 1 Sw. &
Tr. 261, 5 Jur. (N. S.) 251, 29 L. J.,

Prob. 161 ; Lloyd v. Roberts, 12 Moo. P.

C. C. 158 ; In re Thomas, 1 Sw. & Tr. 255,

28 L. J., Prob. 33 ; Gwillim v- Gwillim, 3

Sw. & Tr. 200, 29 L. J., Prob. 31 ; Cre-

green v. WiUoughby, 6 Jur. (N. S.) 590
;

In re Huckvale, L. R., 1 P. & D. 375

;

Smith V. Smith, Id. 143 (where witness

saw testatrix writing, but did not see her

signature.)

(z) Croft V. Croft, 4 Sw. & Tr. 10, 34

L. J., Prob. 44.

(a) As in In re Gardner, 27 L. J., Prob.

55 ; Eckersley v. Piatt, L. E., 1 P. & D.

281. The contents of the will and its ex-

istence at the testator's death must also

be proved. Post Chap. VIL, § 2.
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testator's written declarations of the fact are insufficient, though accom-

panied by a document referred to by him as a copy of his will, and

representing the will as duly executed. (6) The presumption of due

execution is clearly rebutted where it is sworn by competent persons

that the names of the seeming witnesses are fictitious, and are in the

testator's own handwritiiig. (c)

The will, it will be observed, was [and still is] required to be sub-

scribed by the witnesses, in the presenoe of the testator. "Preaenoe"of

mi 1 • (.1 1.1 . 1 . 1 . • a testator, what
ine design oi the legislature, in making this requisition, amounts to it.

.evidently was, that the testator might have ocular evidence of the

identity of the instrument subscribed by the witnesses ; and this design

has been kept in view by the courts in fixing the signification "^of the

word "presence^" To constitute "presence," in the first place, it was

(and, of course, still is) essential that the testator should be mentally

capable of recognizing the act which is being performed before him

;

for, if this power be wanting, his mere corporal presence would not

suffice. 18 Thus, if a testator, after having signed and published his

will, and before the witnesses subscribed their names, falls into a state

of insehsibility (whether permanent or temporary) the attestation is

insufficient, (d)

And the testator ought not merely to possess the mental power of

recognizing, but be actually conscious of the transaction Mental oon-

,1 n ./. .11
sciousness

in which the witnesses are engaged ; for if a will were essential.

attested in a secret and clandestine manner, without the knowledge of

the testator, the fact of his being in the room in which it was done

would not avail, (e) Nor, on the other hand, would the circumstance

of the testator not being in the same room invalidate the attestation,,

if it took place within his view. Thus, in Shires v. Glasscock, (/) where,,

the testator being in extreme illness, the witnesses after he had signed

his will withdrew into a gallery, between which and the testator's

chamber there was a lobby with glass doors, and the glass broken in

some places ; in this gallery the witnesses subscribed the will. It was

(6) In re Ripley, 1 Sw. & Tr. 68. the execution of the will, but also the

(c) In re Lee, 4 Jur. (N. S.) 790.] sanity of the testator at the time of the

18. Watson v. Pipes, 32 Miss. 451 ; Hill factum. Withinton v. Withinton, 7 Mo.

V. Barge, 12 Ala. 687 ; 1 Greenl. Ev., § 589 ; Heyward v. Hazard, 1 Bay. (S. C.)

272; 4 Kent 515, 516; 2 Greenl. Ev., ? 335; Field's Appeal, 36 Gonn. 277, 279;

678 ; 1 Eedf. on Wills 244. It has been Whitenack v. Stryker, 1 Gr. Ch. (N. J.) 9.

repeatedly decided that it is the province (d) Eight v. Price, Doug. 241.

and duty of the subscribing witnesses to a (e) See Longford v. Eyre, 1 P. W. 740.

will not only to attest the corporal .act of (/) 2 Salk. 688, cit. Garth. 81.

[*871
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proved that the testator might have seen from his bed, through the

lobby and the broken glass window, the table in the gallery where the

witnesses subscribed; and this was adjudged to be sufficient; for (it

was observed) the statute required attesting in liis presence to prevent

obtruding another will in place of the true one; it was, therefore,

Sufficient if the euough if the testator might see ; it was not necessary that

have seeT^ he should actually see the signing ; because if that were

the case, if a man did but turn his back, or look off, it would vitiate

a will ; here the signing was within view of the testator ; he might

have seen it, and that was enough. 19

So, in Davy v. Smith, [g) where the testator lay in bed in one room.

19. Eeynolds v. Keynolds, 1 Speers 253

;

Eussell V. Falls, 3 Harr. & McHen. 457
;

Edelen v. Hardey, 7 Harr. & J. 61 ; Bol-

dry V. Pai-ris, 2 Gush. 433; Graham v.

<Jraham, 10 Ired. L. 219 ;
Hill v. Barge,

12 Ala. 687 ; Wright v. Lewis, 5 Eich.

212 ; Bay v. Hill, 3 Strobh. 297 ; Lamb

V. Girtman, 33 Ga. 289; Robinson «.

King, 6 Ga. 539; Howard's Will, 5

Mon. 199 ; Rucker v. Lambdin, 12 Sm. &
M. 230 ; Watson v. Pipes, 32 Miss. 451.

The requirement that the witnesses sign

" in presence of the testator " means that

they must not withdraw from the contin-

ued observation of his senses, although

the testator himself may refrain from

using such senses. Eeynolds v. Eeynolds,

ubi supra ; Bynum v. Bynum, 11 Ired. L.

632; Ambre ». Weishaar, 74 111. 109.

But although the witnesses attest the

will in the same room with the testator,

and he see them, yet if he can see their

"backs only, this is not a good attestation.

^Graham v. Graham, ubi mpra. But see,

aontra, Nock v. Nock, 10 Gratt. 106. It

appears that under the recent statute in

New York the witnesses need not sign in

the presence of the testator; Lyon v.

Smith, 11 Barb. 124. In this case it was

said by Shankland, J. :
" The formalities

necessary to the due execution of a will

depend wholly upon statutory regulations,

and as the present statute does not re-

quire the attestation to be in the presence

of the testator, I am of opinion it is no

longer necessary." See also Jackson v.

Christman, 4 Wend. 277 ; Euddon v. Mc-

Donald, 1 Bradf. 352. So, too, in Arkan-

sas, under the statute of 1839, it was not

essential to the validity of the will that

the attesting witnesses should subscribe

in the presence or within the view of the

testator. Will of Cornelius, 14 Ark. 675.

In a case in Virginia, the testator execu-

ted his will, and then requested certain

persons to attest it ; for convenience they

took it to another room, out of the view

of the testator, and there signed their

names as witnesses, and immediately re-

turned to the testator, with the paper, and

one of them, in the presence of the others,

with the paper open in his hand, said to

the testator, "Here is your will, wit-

nessed," at the same time pointing to the

names of the witnesses, which were on

the same page with and close to the

name of the testator ; the testator took the

paper, folded it up, and spoke of it as his

will ; it was held that the recognition of

the attestation, by the witnesses, to the

testator, was a substantial subscribing of

the names as witnesses in his presence.

Sturdivant v. Birchett, 10 Gratt. 67. But

in Maryland and Massachusetts a will so

attested is held to be, primafade, illegally

executed. Edelen v. Hardey, 7 Harr. &
J. 61 ; Boldry v. Parris, 2 Cush. 433. So,

too, in Georgia. Lamb v. Girtman, 33

Ga. 289. See Wms. Ex'rs (6th Am. ed.)

123 ; 1 Eedf. on Wills 245.

(g) 3Salk. 395.
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aud the witnesses went through a small passage into another room,

and there subscribed their names on a table in the middle of the room
and opposite to the door, and botli that door and the door of the

room where the testator lay, were open, so that he might have seen

them subscribe their names if he would ; this was held to be sufficient,

though there was no proof that the testator did see them subscribe.

And if the witnesses subscribe *their names in the same room where

the testator lies, though the curtain of the bed be drawn close, it is a

good subscribing, because it is in his power to see them, and what is

done shall be construed to be in his presence, {^g)

It is not even necessary that the testator should be in the same

liouse with the witnesses; for, in Casson v. Dade, (A) Testator and

where a feme coverie, having power to make a writing in not be in same

the nature of a will, ordered such an instrument to be pre-

pared, and \vcnt to her attorney's office to execute it; but, being

asthmatical, and the office very hot, she retired to her carriage to exe-

cute the will, the witnesses attending her; after having seen the

execution, they returned into the office to subscribe it, and the carriage

was put back to the window of the office, through which it was sworn

by a person in the carriage the 'testatrix might have seen wliat passed;

Lord Thurlow was of opinion that the will was well executed.

Upon the same principle it is clear, that the mere contiguity of the

places occupied by the testator and the witnesses respec- Mere oonti-

. 1 .n /v, ./. 1 J . « , .
g:uity not euffl-

tively Will not suffice, ir the testators view oi the wi1> oient, ifthe
•^

,
testator's view

nesses proceedings is necessarily obstructed. Thus, in be interrupted.

Eccleston ;;. Petty, (i) where the witnesses proved that the testatrix

signed the will in her bed-chamber, and they subscribed it in the hall,

and it was not possible from her chamber to see what was done at the

table in the hall, there being a passage and eight or ten turning stairs

between those places, the will was held not to be duly attested.

And it was not enough, that in another part of the same room the

testator might have perceived the witnesses, if in his actual Testator must

111 f -nv 1 -tir • ^^ capable of

position he could not. And, therefore, m Doe d. Wright seeinginhis
^

. .
actual position.

V. Manifold, (k) where the testator was in bed in a room,

from one part of which he might, by inclining his head into the pass-

age, have seen the witnesses attest the will, but not in the situation in

lig) Newton v. Clarke, 2 Curt. 320.] man, 3 Curt. 118 ; In re Ellis, 2 Curt. 395

;

(h) 1 B. C. C. 99, Dick. 586. In re Newman, 1 Curt. 914.]

(i) Carth. 79, Comb. 156, 1 Show. 89, (k) 1 M. & Sel. 294; [Norton v. Bazett,

Cas. temp. Holt, 222
;
[and see In re Col- 1 Deane 259, 3 Jur. (N. S.) 1084.]

[*88]
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which he was, the attestation was decided not to be good. 20 Lord

Ellenborough said:—"In favor of attestation it is presumed, that if

the testator might see, he did see; but I am afraid, that if we get

beyond the rule which requires that the witnesses should be actually

within reach of the organs of sight, we shall be giving effect to an

attestation out of the devisor's *presence, as to which, the rule is, that

where the devisor cannot by possibility see the act dping, that is out

of his presence."

[If the testator be unable to move without assistance, and have his

Where a testa- face tumed from the witnesses, so that it is out of his
tor is unable to

i p imove without power to sce them, if he so wished, the attestation will be
aaeistance; 7 , x

insufficient
;
(i) and where the testator is blind, it has been

decided that the position of the witnesses must be such.
—where he is

blind.

20. The general rule is, that attestation

in the same room wiih the testator, is

prima facie good, but attestation in a

different room is prima facie bad. Yet

this presumption must always yield to

positive proof, and the attestation being

out of the room, if proved that tlie testa-

tor could have seen, it will be good ; but

attestation within the room proved to

have been beyond the scope of the testa-

tor's vision, will be bad. Neil v. Neil, 1

Leigh 6 ; Ambre v. Weishaar, 74 111.

109; Howard's Will, 5 Mon. 199. In

Lamb v. Girtman, 33 Ga. 289, the testator

being very feeble, sent for J. S. to write

his will, and for S. S. and Z. B. to witness

it. The will was written according to

the testator's instructions, and signed by

him, whereupon he withdrew to his bed-

room, to lie down on the bed. The will

was then attested, but none of the wit-

nesses saw the testator at the time, nor

could any of them tell what position he

occupied while the will was being attested.

If the testator had been upon the bed, in

the usual position, he could not have seen

the attestation, but had he lain with his

head to the foot of the bed, he could have

seen the attes'tation, as he also might

have done from several other positions in

his bed-room. The court was requested

to charge that if the testator "might have

seen " the attestation, it is sufficient ; tliat

[*89]

" it is not necessary that he should actu-

ally have seen the attestation." The court

refused to give this charge, but said : "If

the attestation be in the same room this

is the law ; otherwise it is not." It was

held that the court erred in not charg-

ing as requested, there being evidence to

authorize the request. Kussel v. Falls, 3

Harr. & McHen. 457 ; Omdorff v. Hum-
mer, 12 B. Mon. 619 ; Brooks v. Duffell,

23 Ga. 441 ; Eeed v. Eoberts, 26 Ga. 294;

Jones V. Tuck, 3 Jones L. 202 ; Watson i.

Pipes, 32 Miss. 451 ; Moore v. Moore, 8

Gratt. 307 ; Nock v. Nock, 10 Gratt. 106

;

Graham v. Graham, 10 Ired. L. 219

;

Sprague ». Luther, 8 K. I. 252; Kobin-

son V. King, 6 Ga. 539. As to what may
be a constructive signing in the presence

of the testator, see Sturdivant v. Birchett,

10 Gratt. 67. In BusseU v. Falls, 3

Harr. & McHen. 457, 472, it was said:

"The statute makes the subscribing in

the presence or view essential. I am not

bound to assign a reason why it ought

to be so. It is a positive regulation, and

cannot be dispensed with any more than

signing by the testator, or that the will

must be written. The testator must be in

such o, position that he may see. But if

change of position is necessary to see it

is void."

[(/) Tribe v. Tribe, 1 Rob. 775, 13 Jur.

793, 7 No. Cas. 132.
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that the testator, if he had had his eyesight, might have been able to

see them sign.] (m)21

Where the evidence fails to show in what part of the room the sub-

scription took place, it would be presumed that the most convenient

was the actual spot, and the ordinary position of a table, likely to have

been used, would 'be taken into consideration, (w)

It is scarcely necessaiy to add, as a concluding remai-k on this sub-

ject, that the nature of the occasion of the witnesses' absence, whether

for the ease or at the solicitation of the testator or otherwise, is wholly
' immaterial. (o)22

The statute of Car. II., it will be observed, required the witnesses

to be " credible :" which was held to mean such persons as Credibility of
\PitQ6fiS6S

were not disqualified by mental imbecility, interest, or

crime, from giving testimony in a court of justice. 23 The disqualifi-

(m) In re Piercy, 1 Bob. 278, 4 No.

Cas. 250.]

21. Kay v. HUl, 3 Strobh. 297 ; Eey-

nolds V. Eeynolds, 1 Speers 253; Wam-
pler V. Wampler, 9 Md. 540 ; Weir v. Fitz-

gerald, 2 Bradf. 42, 68 ; Lewis v. Lewis,

6 Serg. & R 489. In Reynolds v. Eey-

nolds, 1 Speers 253, 256, it was said by

Richardson, J. : "I would not say that

it is absolutely impossible (although so con-

sidered by great writers) that even a blind

and deaf and dumb man can make a will.

But whenever such a case occurs, the

three requisites of all wills must appear

;

that the testator signed the will, or ex-

pressly directed it to be signed for him
;

that three witnesses attested it in writing
;

and that the testator had been sensible

that they signed their names in his pres-

ence." If the testator be blind, it is not

essential to a due attestation of his will,

that it should be read over to him in the

presence of the witnesses. Weir v. Fitz-

gerald, 2 Bradf. 42 ; Harrison v. Rowan,

3 Wash. C. C. 580; Wampler v. Wam-
pler, 9 Md. 540 ; Martin v. Mitchell, 28

Ga. 382; Clifton v. Murray, 7 Ga. 564.

See also Davis v. Rogers, 1 Houst. 44;

Guthrie v. Price, 23 Ark. 396.

(n) Winohilsea v. Wauchope, 3 Russ.

444.

(o) Broderick v. Broderick, 1 P. W.
239 ; Macbell v. Temple, 2 Show. 288.

22. Edelen v. Hardey, 7 Harr. & J. 61

;

Reynolds v. Reynolds, 1 Speers 253.

23. By " credible witness," is meant
competent witness, and he must be compe-

tent at the time of-the attestation. Hawes
V. Humphrey, 9 Pick. 350 ; Amory v. Fel-

lowes, 5 Mass. 219 ; Workman v. Domi-
nick, 3 Strobh. 589 ; Patten o. Tallman,

27 Me. 17 ; Haven v. Hilliard, 23 Pick.

10; Rucker v. Lambdin, 12 Sm. & M.
230; Hall V. Hall, 18 Ga. 40; Morton v.

Ingram, 11 Ired. 368 ; Taylor v. Taylor,

1 Rich. 531; Higgins v. Carlton, 28 Md.

115; Nixon v. Armstrong, 38 Tex. 296.

And it is sufficient if the witness was

competent at the time of the factum of

the will, although he may have become

incompetent afterwards. Amory v. Fel-

lowes, uhi supra; Sears v. Dillingham, 12

Mass. 358 ; Higgins v. Carlton, vhi supra.

In that case, the will may be proved by

the other witness or witnesses. Sears

V. Dillingham, vhi supra; Deakins ».

HoUis, 7 GUI & J. 311. But an inter-

ested witness is not competent to prove

that he was not interested when the

facts which he is to prove occurred.

This mast be made to appear by other

testimony. Gill's Will, 2 Dana 447.
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cation arising from interest has been noticed in a former chapter, (p)

With respect to crime, it will be sufficient to refer the reader to the

And if a witness be incompetent, because

entitled to a beneficial interest, he maj'

become competent by assignment of the

interest to which he would otherwise be

entitled. Deakins v. HoUis, 7 Gill & J.

311 ; Kerns v. Soxman, 16 Serg. & B. 315

;

Cook V. Grant, Id. 198 ; Search's Appeal,

13 Penna. St. 108. But see Haus v. Pal-

mer, 21 Penna. St. 296, where it is held

that he cannot by assignment, but that he

may by a release. Also by release, in

Maryland. Shaflfer v. Corbett, 3 Harr. &
McH. 513; Weems v. Weems, 19 Md.

334. And in Texas. Nixon v. Arm-

strong, 38 Tex. 296. But it is otherwise

in North Carolina. Allison v. Allison, 4

Hawks 141. But the devise of a power

to sell land, to an executor, or a devise of

the land to him in trust to sell, does not

give him such an interest in the laud as

to disqualify him from being an attesting

witness to the will. Tucker v. Tucker, 5

Ired. L. 161. And in Alabama, if a leg-

atee be a witness to the will, he is made

competent to prove the wUl, by statute,

but his legacy -is thereby forfeited. Per-

kins V. Windham, 4 Ala. 634. But an

executor is an incompetent witness, nor

can he become a competent witness by

renunciation of his executorship. Gil-

bert V. Gilbert, 22 Ala. 529. So, too, in

Delaware. Davis v. Eogers, 1 Houst. 44.

But the wife of an executor is not, on

that account, an incompetent witness to a

will. Hawley v. Brown, 1 Eoot 494.

But if the executor have no interest, he

may be a witness ; so, also, a mere trus-

tee may be. Comstock v. Hadlyme, 8

Conn. 254, 262; Den u. Allen, 1 Penn.

35 ; Dorsey v. Warfield, 7 Md. 65 ; Mal-

loy V. McNair, 4 Jones L. 297 ; Peralta

V. Castro, 6 Cal. 354 ; Snyder v. Bull, 17

Penna. St. 54. And if an executor die

before trial, he will be held to be a com-

petent witness, and his handwriting may
be proved. Harleston v. Corbett, 12 Kich.

604. But the giving of a lease of personal

property belonging to the estate, by the ex-

ecutor, to one who is a subscribing witness

to the will, does not give him such an in-

terest as to make him incompetent as a

witness. Seguine v. Seguine, 2 Barb. 385.

And if a party who is not an attesting

witness was named as executor, but re-

nounced his executorship, he will thereby

become a competent witness to prove the

will. Filson v. Filson, 3 Strobh. 288. But

in New Hampshire it is held that the ap-

pointment of a person to be executor of a

will does not give him such an interest as

to render either him or his wife incom-

petent as a witness. Stewart v. Harri-

man, 56 N. H. 25. And in Pennsylva-

nia, it is said that an executor, being

plaintiff in a feigned issue to determine

the validity of a will, is not a competent

witness, because he is liable for costs.

Vansant v. Boileau, 1 Binn. 444. But

under the act of 1869 an executor, being

also a devisee, is a competent witness.

Bowen v. Goran flo, 73 Penna. St. 357;

Frew V. Clarke, 80 Penna. St. 170. But

for the rule in North Carolina, see Saw-

yer V. Dozier, 5 Ired. L. 97. But in

Maine it is held that where the validity

of the will is contested, a person named

therein as executor may be a witness.

Millay v. Wiley, 46 Mc. 230; Jones v.

Larrabee, 47 Me. 474. And in many
cases it has been held that an executor as

such is not an incompetent witness to the

will. Wyman v. Symmes, 10 Allen 153

;

Murphy u. Murphy, 24 Mo. 526; Hen-
dersons. Kenner, 1 Eich. 474; Overton

V. Overton, 4 Dev. & Bat. 197 ; Noble v.

Burnett, 10 Eich. 505; Eichardson u.

Eichardson, 35 Vt. 238 ; Meyer v. Fogg, 7

Fla. 292 ; Eucker v. Lambdin, 12 Sm. &

(p) Vide mte p. *70.
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numerous aud valuable treatises on evidence, which arc in the hands

of the profession.

M. 230; Kelly v. Miller, 39 Miss. 17;

Orndorff v. Hummer, 12 B. Mon. 619;

Estep V. Morris, 38 Md. 417 ; MoDaniel's

Will, 2 J. J. Marsh. 331. Nor does the

fact that he is entitled to commissions for

liis services give him such an interest as

to disqualify him. Meyer v. Fogg, ubi

supra; McDonough v. Loughlin, 20 Barb.

238. In this case Strong, J., said :
" The

tendency of modern legislation is to re-

lax the rules of exclusion, and I yield to

the spirit of the age, where those rules

were merely technical, or had no substan-

tial foundation." But prior to the adop-

tion of the Revised Code (1856) in North

Oarolina, an executor could not be a wit-

ness in favor of the will, even by re-

nouncing and releasing his interest. Gun-

ter V. Gunter, 3 Jones L. 441. And this

restriction extended to the wife of such

executor. Huie v. McConnell, 2 Jones L.

455. But if the executor renounce his

executorship, the wife is competent. Dan-

iel V. Proctor, 1 Dev. L. 428. But if an

executor receive, under the will, other

and greater interest than commissions,

this will disqualify him as a witness in Ken-

tucky. Orndorff?). Hummer,12 B. Mon. 619.

Where the witnesses are all inhabitants

of a town, and taxed there, and a legacy

is given to that town by the will, it has

been held that they are "credible wit-

nesses within the meaning of the statute."

Eustis V. Parker, 1 N. H. 273. So,

too, in Connecticut. Comwell v. Isham,

1 Day 35, 41, note (j). But see contra,

Starr v. Starr, 2 Eoot 303. A witness

competent at the time of the factum is not

rendered incompetent because at the time

of the proof of the will he is a judge of

probate for that cotmty. Patten v. Tall-

man, ubi sup-a; McLean v. Barnard, 1

Eoot 462 ; Starr v. Starr, 2 Eoot 332. A
devisee is not a competent witness; Snel-

grove V. Snelgrove, 4 Desaus. 274; Starr

V. Starr, 2 Eoot 303. But where the wit-

ness is incompetent on account of being a,

devisee, a properly attested codicil will so

far operate as a republication of the will,

as to enable the devisee witness of the

original will to take under it. Mooers v.

White, 6 Johns. Ch. 360. And where the

statute provides that a legacy given to a

subscribing witness shall be void, the wit-

ness is competent. Eucker v. Lambdin,

12 Sm. & M. 230. But, in Massachusetts,

a wife is not a competent witness to a will

if her husband be a devisee under the

will. Sullivan v. Sullivan, 106 Mass. 474.

This appears a strange ruling when we
read the provision of the Massachusetts

statute, where it is said that " all benefi-

cial devises, legacies and gifts made or

given in any will to a subscribing witness

thereto shall be wholly void unless there

are three other competent witnesses to the

devise." Gen. Stat. Mass., ch. 92, J 10.

But, in Maine, the wife is a competent

,

witness, and the devise is void. Winslow

V. Kimball, 25 Me. 493. In this case.

Whitman, C. J., says :
" The unity of

husband and wife in legal contemplation

is such that if either be a witness to a

will, containing a devise or legacy to the

other, such devise or legacy is void within

the intent of the statute.'' It is so held in

Jackson v. Woods, 1 Johns. Cas. 163

;

Jackson v. Durland, 2 Id. 314. In the

case of a nuncupative will, in Maryland,

where one of the witnesses was the wife

of one of the legatees, that legatee re-

leased all his interest to certain relatives

of the deceased, who refused to accept the

release, it was held a good release, and

that the wife became a competent witness.

Brayfield u. Brayfield, 3 Harr. & J. 208.

See 1 Eedf. on Wills 253, et seq.; Wms.
Ex'rs {6th Am. ed.) 92, 113, and notes.
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A testator may so construct his disposition as to render it necessary

.
Eeferenoe to to havc recourse to some document (as to any other extrinsic
extrinsic docu-

. i • ^ i-i,.
ments allow- matter.) in order to elucidate or explain his mtention.

PThe document is then said to be incorporated in the
Incorporation - '

of dooument. will.] 24 As where a person by his will devises all the

24. A map of lots, attached to the will,

after the signature and attestation clause,

may he incorporated into the will. Ton-

nele v. Hall, 4 Comst. 140. See also

Johnson v. Clarkson, 3 Kich. Eq. 305;

Thompson v. Quimby, 2 Bradf. 449 ; Pol-

lock V. Glassell, 2 Gratt. 439 ; Chambers

V. McDaniel, 6 Ired. L. 226 ; Jackson v.

Babcock, 12 Johns. 389 ; Fesler v. Simp-

son, 58 Ind. 83 ; Loring v. Sumner, 23

Pick. 98 ; Wikoff's Appeal, 15 Penna. St.

281 ; Harvy v. Chouteau, 14 Mo. 587

;

Crosby v. Mason, 32 Conn. 482 ; 1 Eedf.

on Wills, 261, et seq.; Wms. Ex'rs (6th

Am. ed.) 130, et seq. On this subject.

Judge Eedfield says :
" This ' incorporar

tion' of the paper referred to into the

will, so makes it a part of the instrument,

that no distinct proof of the paper is

required, or even filing, in the probate

court. The proof of the will sets up and

establishes the paper, as a portion of

itself, by force of the reference and the

consequent incorporation." 1 Eedf. on

Wills 263, 264. In Thompson v. Quimby,

2 Bradf. 449, 458, it was remarked by

Bradford, surrogate: "It appears that

the schedule referred to in the will, was

not attached to the instrument at the time

of the execution, or subsequently. Some-

thing was said concerning it when the

decedent was about signing the will, and

the idea was advanced that it might be

annexed afterwards ; but the proceeding

was not interrupted, and he called on

the witnesses to attest, and declared the

instrument to be his will, notwithstand-

ing the schedule was not ready. I can-

not perceive that it would have made

any difference whether the schedule was

attached to the will or not. In either

case, unless executed and attested as a

will, it could have no testamentary char-

acter. Eeference may be made in a will

to another document, for the purpose of

description, but there can be no valid

testamentary dispositions unless contained

in the will; and the testator cannot in

his wUl reserve the power of giving, or

declare that he does give, by an instru-

ment not formally executed according to

the provisions of the statute. The sched-

ule it was proposed to attach to the will,

as well as the clause in the will referring

to it, would consequently have been void,

even had the schedule been annexed."

However, this is not the view taken of

this matter in the majority of the cases,

and we understand it to have been over-

ruled in the case of Tonnele i;. Hall, vhi

swpra, by the Court of Appeals in New
York ; and that the prevalent doctrine both

in England and America, at this time is,

that an existing document, distinctly re-

ferred to in the wUl, may, by such refer-

ence, be incorporated into, and become a

part of the will, although there be no act

of execution or attestation, so far as such

document referred to is concerned. But
in Thayer v. Wellington, 9 AUen 283, the

testator gave a sum of money to a person,

in trust, to appropriate in such manner
as the testator might, by any instrument

in writing, direct and appoint; and an

appointment was made on a separate

paper, signed by the testator, but not

attested according to the statute, declar-

ing the appropriation and naming the

beneficiary. It was held that this did not

create a valid bequest in favor of such

beneficiary. And to the same effect, see

Wood «. Sawyer, PhiU. (N. C.) L. 251.

But it has been decided in Kentucky,
that a codicil duly executed and attached.
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lands which were conveyed to him by a certain indenture (specifying

the deed,) or devises lauds to the uses declared by a particular indenture

of settlement, it is clear that the indentures so referred to may be con-

sulted for this purpose, without violating the principle of the enact-

ment, which requires an attestation by witnesses, the testator's intention

to adopt the contents of such instrument being manifested by a will

duly attested
; (q) and it would, it is conceived, be immaterial whether

the paper so referred to was in *the testator's handwriting, or in that

of any other person, and whether it professed to be testa- incorporation.„,.,. . , ofunattested
mentary or not, as it lounds its claim to be received as document,

part of the will, not on its own independent efficacy, but on the fact

of its adoption by the attested will. But whatever be the precise na-

ture of the document referred to, it must be clearly identified as the

instrument to which the will points. In Dillon v. Harris, (r) a paper

was rejected on account of a defect of identification. The testator had

by his will referred to a certain paper, as being in the handwriting of

the devisee, and which he stated himself to have placed in the custody

of his executors. And it was held, that a paper found in the testator's

custody, and which had not been delivered by him to the executors,

was not sufficiently identified, though in the devisee's handwriting, as

he might have written several papers ; and though it was in the tes-

tator's custody at his decease, there was no evidence of its having been

in his custody when he made his will.

[Questions similar to that raised in the last case have since the act

1 Vict., c. 26, frequently come before the probate court. Three things

are necessary : first, that the will should refer to some document as

then in existence
;
(s) secondly, proof that the document propounded

for probate was, in fact, written before the will was made; and,

thirdly, proof of the identity of such document with that referred to

in the will. As to tlie first point, a clause which " ratifies and con-

firms a deed, dated, &c., and made between, &c.," answers this require-

ment and incorporates the deed, (i) But there should be no ambiguity.

or referring to a paper which, before, (r) 4 Bligh (N. S.) 329.

was . never duly signed, published, and [(s) Van Straubenzee v. Monck, 3 Sw.

attested as a will, will have the effect of & Tr. 6, 32 L. J., Prob. 21 ; In re Sunder-

giving operation to the whole as one will, land, L. E., 1 P. & D. 198 ; In re Pascal!,

Beall V. Cunningham, 3 B. Mon. 390. Id. 606.

(q) See Habergham v. Vincent, 2 Ves., (f) Sheldon u. Sheldon, 1 Bob. 81, 3

Jr., 204 ; also, Molineux v, Molineux, No. Cas. 254, 8 Jur. 877 ; Bizzey v. Flight,

Oo: Jac. 144. 3 Ch. D. 269. But see In re Hubbard,

[*90]
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A reference to a document as " made or to be made " gives strong:

ground for concluding that the document had not already been

made, (u) So a reference to persons or things " hereinafter named," (x}

or to " the annexed schedule," (y) is not so clear a reference to any

document as then existing as to incorporate writings that follow the-

signature of the testator and of the *witnesses, although it be-

proved that, in fact, such writings were in existence before the-

will was executed ; much less if the evidence on this last point i&

hesitating, (z) But although the document was written after the-

execution of the will, it may he incorporated if the testator after-

wards executes a codicil, for the codicil republishes the will, and

makes the will speak from the date of the codicil, (a) The will must

be so worded that, so speaking, it shall refer to the document as then

existing. (6)

With regard to the evidence necessary to prove that the document

propounded for probate was in existence at the date of the will, and

that it is the same as that which is referred to therein ; if the reference

is distinct, e. g., to date, heading, and other particulars, and if the

document propounded agrees in these particulars with the descriptioni

contained in the will, its previous existence and identity will, in the

absence of circumstances or evidence tending to a contrary conclusion,,

be assumed, (c) Where the reference is less distinct, yet if it be in

terms sufficiently definite to render it capable of identification, extrin-

sic evidence is admissible, together with such internal evidence as may

be found in the document itself, to supply the necessary proof.

Thus, in Allen v. Maddock, {d) an unexecuted will was held to have

L. E., 1 P. & D. 53, and go. ; but, as the dorsed (being on the fourth side of a^

deed referred to was valid per se, its sheet' of paper on which the will was^

rejection from the probate seems to have written), a discrepancy pointed out by-

been immaterial. Lord Blackburn, Id. 425. But as to this

(«) In re Skair, 5 No. Cas. 57 ; In re see In re Ash, 1 Deane 14, 2 Jur. (N. S.)-

Astell, Id. 489, n. See also In re Hake- 526.

-will, 1 Deane 14, 2 Jur. (N. S.) 168, and [(s) Ante note {y).

In re Countess of Pembroke, 1 Sw. & Tr. (a) In re Hunt, 2 Eob. 622 ; In re-

250, 1 Deane 182, 2 Jur. (N. S.) 526, is Trui-o, L. E., 1 P. & D. 201.

perhaps referable to this ground. (i) L. E., 1 P. & D. 204.

(x) In re W£\tkins, L. E., 1 P. & D. 19; (c) Swete v. Pidsley, 6 No. Cas. 190.

In re Brewis, 33 L, J., Prob. 124; In re (d) 11 Moore, P. C. C. 427. See also-

Dallow, L. E., 1 P. & D. 189. In re Couotess of Durham, 3 Curt. 57, 1

(y) Singleton v. Tomliuson, 3 App. Cas. No. Cas. 365, 6 Jur. 176 ; In re Peivtner,.

413, 414, per Lord Cairns. Moreover, 4 No. Cas. 479 ; In re Darby, Id. 427, 10-

the schedule was not annexed bnt en- Jur. 164 ; Jorden v. Jorden, 2 No. Cas^

[*91]
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been incorporated in a duly executed codicil by the heading: "This is

a codicil to my last will and testament," no other document having

been found to answer to the reference. And where a document

headed " Instructions for the will of J. Wood," disposed of the residue

" in such manner as I shall direct by my will to be indorsed hereon,"

and the testator afterwards made a will, which, though not indorsed

on the " instructions," was expressed to be made in " pursuance of the

instructions for his will," no other instructions being found ; it was
held that the " instructions " in question were incorporated in the

wUl. (e) The evidence in the latter case was certainly slight. *It is

a circumstance frequently relied on that the document proposed for

probate was shown to some person before execution of the will, as the

paper therein referred to. (e)

Although an incorporated document is entitled to probate

—

i. e., to

be set out at length therein—there is no necessity for so Probate of
. . T 1 ... 1 . 1 . « incorporated

proving it m order to bring it within the cognizance of documents,

the court of construction ; for if it is not proved, the court will look

at the original document. Thus, in Bizzey v. Flight, (/) where A
made a voluntary settlement which, as to certain bank —not necessary

. togivejurisdio-

shares and mortgages, was incomplete, so tliat the shares uon to the

still belonged to A at her death, and she by will " con- construction,

firmed the settlement, dated," &c. : the settlement was not proved.

Sir C. Hall, V. C, said :
" If a will confirms an instrument which is

sufficiently identified, and probate passes leaving in the clause contain-

ing the confirmation, the instrument must, I consider, be had regard

to as if it were set out in the probate." He held that the effect was

as if the testatrix had declared " that the shares specified in the settle-

ment should be held on the following trusts," and had then set out the

trusts. So in Quihampton v. Going, [g) where a testator referred to

388; In re Dickens, 3 Cuit. 60, 1 No. Cas. re Pascall, L. E., 1 P. & D. 606; In re

398 ; In re Almosnino, 1 Sw. & Tr. 508, Gill, L. E., 2 P. & D. 6.

29 L. J., Prob. 46 ; In re Willesford, 3 (e) In re Smartt, 4 No. Ca^. 38; In re

Curt. 77, 1 No. Cas. 404; In re Bacon, 3 Bacon, 3 No. Cas. 644.

No. Cas. 644; In re Mercer, L. E., 2 P. (/) 3Cli.D.269. Tlie trusts that were in-

& D. 91 ; In re Greves, 1 Sw. & Tr. 250, valid under the settlement being incorpor-

28 L. J., Prob. 18 (where the evidence of ated in and made part of the will, assumed

identity failed) ; but see In re Edwards, 6 the testamentary character in all respects,

No. Cas. 369 ; Collier v. Langebear, 1 No. and became subject to ademption, &c.

Cas. 306 ; In re Sotheron, 2 Curt. 831, 1 (g) W. N. 1876, p. 209. See also Sin-

No. Cas. 73, would not now be followed, gleton v. Tomlinson, 3 App. Cas. 404,

(e) Wood V. Goodlake, 4 Monthly Law where probate liad been refused : but this

Mag. 155, 1 No. Cas. 144. Compare In was not relied on.
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certain entries he had made in his ledger, as explaining his will, Sir

G. Jessel, M. R., held that the ledger was incorporated with the will,

and, though not admitted to probate, could be looked at by a court of

construction, and that the entrias therein were for the purposes of dis-

tribution of the estate conclusive

—

i. e,, the M. E,. treated them as part

of the will, and not merely as evidence. These cases remove the doubt

. regarding the competence of the court of construction expressed by Dr.

Lushington in Sheldon v. Sheldon.] (h)
*

*Cases in which there is reference to an existing paper, it is obvious,

Testator can- "Stand upon quite a different footing from those in which
not by his will

, i i i iempower him- a testator (as often occurred under the old law) attempts
self to dispose ^

^

/ r

eS ™/|V'5f"^'" to create, by a will duly attested, a power to dispose by a

future unattested codicil. To allow such a codicil to

become supplementary to the contents of the will itself, would, it is

obvious, tend to introduce all the evils against which the statute of

frauds was directed, and, indeed, give to the will an operation in the

testator's lifetime, contrary to the fundamental law of the instrument.

Accordingly, where a testator by a will, attested by three witnesses,

devised his real estate to trustees, upon trust (subject to certain limi-

tations thereby created) to convey the same to such persons and for

such estates as he by deed or will, attested by two witnesses, should

appoint ; and the testator, professing to exercise this assumed power,

executed an instrument attested by two witnesses, which he styled a

deed-poll, and thereby carried on the series of limitations commenced

(A) 1 Kob. 81, 3 No. Cas. 254, 8 Jur. Marquis of Lansdowne, 3 Sw. & Tr. 194,

877. But as the regular practice of the 32 L. X, Prob. 124 ; In re Dundas, 32 L.

court of probate is to require every pa- J., Prob. 165), or the immaterial parts

per entitled to probate to be proved, and (In re Countess of Limei-ick, 2 Eob. 313),

the original (In re Pewtner, 4 No. Cas. showing that the question is one of con-

479), or if it cannot be procured, an au- venience
;
yet it appears by the foregoing

theuticated copy (In re Dickens, 3 Curt, eases that special application is generally

60, 1 No. Cas. 398 ; In re Howden, 43 L. necessary to procure a relaxation of the

J., Prob. 26), to be deposited, it is inex- rule. [The question of including docu-

pedient to declare trusts of personalty by ments in the probate often arises where a

reference to another instrument. And testator has made distinct wills, one of

although where the paper is in the hands property here, atiother of property

of strangers who refuse even to produce abroad. Generally the former only need

it (In re Battersbee, 2 Eob. 439 ; In re be proved here (In re Astor, 1 P. D. 150.)

Sibthorp, L. K., 1 P. D. 106,) the rule is But if one confirms the other so as to in-

whoUy dispensed with ; and where the corporate it, both will be included. In

paper is of excessive length pi-obate has re Harris, L. E., 2 P. & D. 83; In re

been granted omitting the whole (In re Howden, 43 L. J., Prob. 26.]
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in his will : it was decided, after much consideration, that this instru-

ment operated as a codicil to the will, and, consequently, was incapable

of affecting the freehold lands, for want of an attestation by three wit-

nesses, (i)

On the same principle, it was decided, when personal property was

disposable by a will not sufficient in point of execution to operate on

freehold estates, that a testator could not so convert his real estate into

personalty by a will duly attested, as to render it disjjosable by an

unattested codicil, as personal estate, (k)

[In Stubbe v. Sargon (l) it was contended, that on the same principle

a devise of realty to " the persons who shall be in co-part- stubbs v. Sar-

1 • . 1 1 • /» 1 1
son. Devisee

nershii) with me at the tune or my decease, or to whom to be ascertain-

T 1 11 1
• • u •-!

ed by future

*I shall have disposed of my business, was void, as event or act.

leaving it for tlie testator by some further act, not authorized by the

statute of frauds, to select the devisee. But Lord Langdale, and on

appeal Lord Cottenham, held the devise good. Lord Cottenham said

that Habergham v. Vincent (m) was different, because there was in

that case no disposition of the property, but only a power for the

testator himself to dispose of it by instrument not attested according

to the statute of frauds ; but that here the disposition was complete.

That the devisee, indeed, was to be ascertained by a description con-

tained in the will, but that such was the case with many unquestionable

devises where the devisees were to be ascertained by future natural

events—e. g., devises to a second or third son, or by the act of a third

person

—

e. g., where a father having two sons devises to such one of

them as should not become entitled to au estate from a third person.

In the latter case, the act of the third person determined who should

take the father's estate. But the act was rwt testamentary; if it was,

(i) Habergham v. Vincent, 2 Ves., Jr., tors to pay a sum of money as he should

204, 4 B. C. C. 353 ; Eose i.. Cunyng- by deed appoint ; and subsequently, by a

hame, 12 Ves. 29 ; Wilkinson v. Adam, 1 deed referring to the will, be made an

V. & B. 422 ; Whytall v. Kay, 2 My. & appointment, which the court held to be

K. 765 ;
[Countess Ferraris v. Marquis of valid, on the ground that the deed was a

Hertford, 3 Curt. 468, 7 Jur. 262, 2 No. part of the -will, and in the nature of a

Cas. 230; Briggs v. Penny, 3 DeG. & S. codicil. The report does not state whether

546 ; Johnson v. Ball, 5 DeGr. & S. the deed was admitted to probate, as of

85. These cases are to be distinguished course it ought to have been.]

from Smith v. AttersoU, 1 Kuss. 266, (A) See Sheddon v. Goodrich, 8 Ves.

where the paper was signed by the inis- 481 ; Hooper v. Goodwin, 18 Ves. 156

;

tees, and operated as an admission of the Gallini v. Noble, 3 Mer. 691.

trusts. In Metliam v. Duke of Devon, 1'
[(Q 2 Keen 255, 3 My. & C. 507.

P. W. 530, a testator directed his execu- (m) 2 Ves., Jr., 204.]
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one man would be making another man's will, ^nd if not testa-

mentary when done by a third person, it could not be so when done by

the testator himself; otherwise a testator could not devise to such per-

son as, at his death, should be his wife or servant. And Lord Lang-

dale said, if the description was such as to distinguish the devisee from

every other person, it was sufficient without entering into the question

whether the description was acquired by the devisee after the date of

the will, or by the testator's own act in the ordinary course of his

affairs, or in the management of his property.

The question is, therefore, is the supplementary act testamentary?

The act must If it is, the dcvise is void ; if it is not, then, although it
not be testa- .

,
,,... '-, °

mentary. is tlie solc act 01 the tcstator, the devise is good.J

In one instance only, and that founded upon special grounds, not

interfering with the principle in question, the freehold estate of a

testator was, under the statute of frauds, indirectly liable to be affected

General charge by an unattested codicil. This occurred where a testator
of legacies ex- ,,, .nni ii ii. i
tends to lega- had bv a Will, duly attested, charged his real estate with
ciesgivenby / , . , , • i fi i i ,
unattested legacics ; which charge, it was held, extended not merely

to the legacies bequeathed by that will, but also to such as

were subsequently bequeathed by an unattested codicil, (n)

*This doctrine was considered to be warranted by the rule applicable

in the case of a general charge of debts ; for, since a testator may,

after cliarging his real estate with debts, increase the burthen on the

land to an indefinite extent, by contracting fresh debts, without any

further direct act of oneration, it was thought that a charge of legacies

ought, upon the same principle, to include legacies given by an unat-

tested codicil ; in short, that as a charge of debts extends to all debts

which may happen to be owing at the testator's decease, so, a charge

of legacies extertds to all legacies which shall then appear to be

bequeathed.

(m) Hyde v. Hyde, 3 Ch. Eep. 83, 1 652; Sheddon v. Goodrich, 8 Ves. 481;

Eq. Cas. Ab. 409 ; Masters v. Masters, 1 Wilkinson v. Adam, 1 V. & B. 445. [It

P. "W. 421 ; S. C, 2 Eq. Cas; Ab. 192, pi. is remarkable that this singular excep-

7 ; Lord Inchiquin v. French, Amb. 33

;

tion, which later judges have professed

[Hannis v. Packer, Id. 556 ;] BrudeneU not to understand, formed one of the in-

V. Boughton, 2 Atk. 268 ; Habergham v. stances by which Lord Cottenham sup-

Vincent, 2 Ves., Jr., 204 • S. C, 4 B. C. C. ported his reasoning in Stubbs v. Sargon.

353 ; Buckerldge v. Ingram, 2 Ves., Jr.,
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If, however, a testator, instead of creating a general charge of legacies-

(leaving it to the ordinary rule to determine what are Limit of the
_, ii-niii 1 11 ^"^® whicli

such.) subiected his freehold estate expressly to such lega- extends a,,,,, o I 1 ^ general ohargfr

cies as he should thereafter bequeath by an unattested to legacies

, .
bequeathedby

codicil, and direct to be paid out of his real estate, this was an unattested

considered as amounting, in effect, to the reservation of a

power by will to charge the estate by an unattested codicil ; and, coh-

sequently, the legacies bequeathed by such codicil did not affect the

land. It -will be perceived, that such a case differs from that of a

charge of legacies generally, in this respect, that, unless the codicil

bequeathing a legacy expressed that the land should be charged there-

with, it could not be charged ; and, therefore, it was not chargeable on

the land as legacy merely, but by the special onerating terms of an

unattested testamentary instrument, (o) If the testator had contented

himself with charging his real estate with such legacies as he should

bequeath by an unattested codicil, this would have been effectual.

Thus, in Swift v. Nash, («) where a testator by his will General charge
' ' \Jr'

^

•' oi legacies to

directed the produce of real estate, which he had devised he bequeathed
^ '

^ ^y codicil,

in trust for sale, to be applied in payment of the legacies ^^'i'^-

which he might bequeath by any codicil or codicils to his will, it was

held, that an annuity given by an unattested codicil was a charge on

the fund^ Of course, where a testator by his will charges "Hereinafter:"^
' •'

^ 7 • /. J,
^'^^ construed,

his lands with the payment of the legacies "heiremafier

bequeathed, the charge does not extend to legacies bequeathed by a

codicil, iq)

*It is to be observed also, that a general charge, either of debts or

legacies, onerates the land only as an auxiliary fund, the whether the
" ' '

. , .
doctrine ap-

personalty being still primarily liable; which circum- p^^'^^'^^^^

stance has been so often mentioned as an ingredient in '^^^^^

cases of this nature, as to suggest a doubt whether the

rule under consideration would not be repelled by the absence of it,(?')

though, certainly, the analogy, to a charge of debts suggests no such

limitation of the doctrine ; for if a person by his will charges his real

estate with his debts, the cliarge will extend to all the debts which he

fo) Kose -0. Cunyughame, 12 Ves. 29. ridge, 1 Sim. 173
;
[Eooke v. Worrall, 11

(p) 2 Kee. 20. Sim. 216 ; Fuller v. Hooper, 2 Ves. 242 ;:

(9) Bonner v., Bonner, 13 Ves. 379

;

Jauncey v. Att.-Gen., 3 Giff. «08.]

[Strong V. Ingram, 6 Sim. 197; Kadburn [()•) See, however, per Lord Cairns, L.

V. Jervis, 3 Beav. 450 ; Early v. Benbow, R.', 3 Ch. 587.]

2 Coll. 355;] see also Bengongh v. Ed-
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owes at his decease, whether the personalty be exempted therefrom, or

not. 25 At all events, it is clear that a testator, after having charged

his real- estate with legacies, without exempting the personal estate

from its primary liability, may, by an unattested codicil, bequeath amy

portion of his personalty exempt from such liability ; which, of course,

would have the same effect in augmenting the burthen upon the land,

&& an increase in the amount of the legacies, j^s)

In accordance with the suggested limitation of the doctrine to lega-

sum charged cics payable out of the general personal estate, it seems to
speoaoally and '^ •' °

i i i .

exclusively have been decided, that, though such legacies once charged,

^o^we_by by a will duly attested, might be revoked or modified by
codicil. an unattested codicil, (<) yet, that a sum, whether annual

or in gross, which was charged specifically and exclusively upon land,

was susceptible of no alteration in regard to the subject or object of

25. A will must be executed in the

manner preacribeii by statute for the de-

vise of real estate, in order to charge

lands of the deceased with the legacies

bequeathed in the will. Ex parte Wins-

low, 14 Mass. 422. In order to make leg-

acies a charge on lands devised, the in-

tention of the testator, that they should

be so charged, must clearly appear, either

by explicit direction or by necessary im-

plication. Brandt's Appeal, 8 Watts 198
;

Buchanan's Appeal, 72 Penna. St. 448

;

Massaker v. Massaker, 2 Beas. 264 ; White

V. Olden, 3 Gr. Ch. (N. J.) 343; Leigh v.

Savidge, 1 McCart. 124 ; Perry v. Hale, 44

N. H. 363 ; Gerkin's Estate, 1 Tuck. 49.

See also Taylor o. Dodd, 58 N. Y. 335

;

Markillie v. Ragland, 77 III. 98 ; Gilder v.

Gilder, 1 Del. Ch. 33i. If a testator de-

vise " all the rest and residue " of his es-

tate, both real and personal, " not herein

hefore disposed of," aftfer the payment of

debts, this will charge the legacies, pre-

Tiously given by the will, upon the real

estate, the personal property being insuf-

ficient. Kafferty v. Clark, 1 Bradf. 473

;

Nichols V. Postlethwaite, 2 Dall. 131;

McCredy's Appeal, 47 Penna. St. 442;

Tucker v. Hassenclever, 3 Yeates 294;

Dey V. Dey, 4 C. E. Gr. (N. J.) 137 ; Cor-

wine V. Conrine, 9 C. E. Gr. (N. J.) 579.

And if a testator blend his real and per-

sonal estate into one fund, the legacies will

become a charge upon the real estate

upon a deficiency of the personal estate.

Gallagher's Appeal, 48 Penna. St. 121;

Brisben's Appeal, 70 Id. 405; Okeson's

Appeal, 59 Id. 99 ; Becker v. Kehr, 49 Id.

223. But see Paxson v. Potts, 2 Gr. Ch.

(N. J.) 313 ; Lassiter «. Wood, 63 N. C.

360 ; Perkins v. Caldwell, 79 N. C. 441.

But a specific legacy of a particular fund

is not charged upon the realty by such

blending. Mellon's Appeal, 46 Penna.

St. 165. Nor will the legacies be charged

upon lands specifically devised, where
there are specific and residuary devises,

Leigh V. Savidge, 1 McCart. 124. A pro-

vision that the daughters of the testator

have a home upon, and a reasonable sup-

port from, lands devised to the sons, will

constitute a charge upon such lands. Don-
nelly ». Edelen, 40 Md. 117. If a legacy

be charged upon real estate, the land will

be subject to the charge, not only in the

hands of the devisee, but of his assigns.

Perry v. Hale, 44 N. H. 363 ; Leavitt o.

Wooster, 14 N. H. 550.

(s) Coxe V. Bassett, 3 Ves. 155.

(t) Brudenell v. Soughton, 2 Atk. 268

;

Att.-Gen. v. Ward, 3 Ves. 327.
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the devise, by meaus of an unattested codicil ; and the circumstance-

that a certain portion of personalty was combined with the real estate

in the charge, would not vary the principle. And, therefore, where a

testator devised an annuity out of a certain estate, stock and utensils, it

was held not to be affected by an unattested codicil expre«sly revoking

it. (w) And even where a testator by a will, duly attested, gave all

his real and personal estate to trustees, upon trust, out of the rents of

the real and the- produce of the personal estate, to pay his debts and

funeral and testamentary expenses and legacies, and, in the next place,

*to pay two life annuities ; and the testator, by a codicil, attested by

one witness only, revoked one of the annuities, it was held, that such

annuity continued a charge upon the real estate, (x) It seems difficult

to say that the annuities were not payable in the first instance out of

the personal estate ;(2/) and in this point of view, the case stands

alone, (z)

But, even where the charge on the land was confessedly auxiliary,^

yet it seems, that if a testator, instead of expressly revoking the lega-

cies bequeathed by his will, attempted by an unattested will to make
an entirely new disposition of his freehold and personal estate, as this

was operative on the personalty only, the legacies continued to be a

charge on the real estate ; because the effect of what the testator had

done, was merely to withdraw one of the funds on which the legacies

were charged, and not the legacies themselves, (a) And it would be

immaterial in such a case, that the will contained an express clause of

revocation of all former wills. (6)

I^Where a portion of a mixed fund, consisting of personal estate and

of the proceeds of realty directed to be sold, was given by Nor a mixed

attested will, and the gift was revoked by an unattested

(u) Beckett u. Harden, 4 M. & Sel. 1. or not m equity, it made no difference ai

[See also Locke v. James, 11 M. & W. law.

901, where a testator devised land charged {x) Mortimer u "West, 2 Sim. 274.

with £600 a year, " which he gave to " A, {y) See Fitzgerald v. Field, 1 Euss. 428.

and gave the residue of his estate, after (a) See Sheddon v. Goodrich, 8 Ves.

paying annuities, &c., to B; he then 500. See also per Lord Cairns in Ker-

erased the " 6 " and interlined " 3," and mode o. Macdonald, L. E., 3 Ch. 584

by ill-attested codicil recognized the al- (where by attested codicil personalty only

teration. A distrained, and was held en- was expressed to be withdrawn) ; and

titled to recover the full sum. In form, Coverdale v. Lewis, 30 Beav. 409, where

perhaps, this was rather an attempt to the land was held auxUiary-only.

free the land than a partial revocation of (a) Buckeridge i). Ingram, 2 Ves., Jr.,.

the annuity ; but Parke, B,. said that 652.

whether the amount had been reduced (6) Sheddon v. Goodrich, 8 Ves. 499.

[*97]



238 EXECUTION AND ATTESTATION [CHAP. VI., § 11.

codicil, it was held that the legatee was entitled to such proportion of

the legacy as the realty bore to the personalty.] (o)

SECTION II.

As to Personal Estaie and CopyJuMs.

Nuncupative wills were not forbidden by the statute of frauds, but

Stat. 29 Car. n., were placed under such restrictions, as practically abol-

cerning'nuiiou- ished them ; it being provided (§ 19,) that no nuncupa-

tive will should be good, where the estate bequeathed

exceeded the value of thirty pounds, that was not proved by the oaths

of three witnesses, present at the making thereof; nor unless it were

proved that the testator, at the time of pronouncing the same, did bid

the persons present, or some of them, Ijear witness that such was his

will, or to that effect; nor unless such nuncu*pative will were made

in the last sickness of the deceased, and in the house of his or her

habitation or dwelling, or where he or she had been resident for ten

days or more next before the making of such will, except where such

person was surprised or taken sick, being from his own home, and

died before he returned to the place of his or her dwelling. It was

also enacted, that after six months passed after the speaking of the

pretended testamentary words, no testimony should be received, to

prove any will nuncupative, except the said testimony, or the sub-

stance thereof, were committed to writing within six days after the

making of the said will. It was nevertheless provided, that any

soldier, being in actual military service, or any mariner or seaman,

being at sea (which was held to apply to seamen on board merchants'

vessels,) might dispose of his movables, wages, and personal estate, as

before the act. Such wills have been subjected to peculiar regulations,

by various statutes, {d) 26

[(c) Stooker v. Harbin, 3 Beav. 479.] of the law. It is desirable, therefore,

(d) 26 Geo. III., c. 63 ; 32 Geo. III., c. that the faobum of such a will should

54, I 1 ; 11 Geo. IV., c. 20, ?§ 48, 49, 50, be strictly proved, and proved to con-

and 2 and 3 Will. IV., c. 40, §§ 14, 15 form to the legal requirements for such

[which are not affected by 1 Vict., c. 26

;

a wUl. Testamentary capacity, and the

see ?§ 11, 12.] animus testandi, at the time of the alleged

26. Nuncupative wills are not favorites nuncupation, must be shown by the clear-
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The enactment which prohibited, or rather, a.s we liave seen, regu-

lated nuncupative wills, was considered not to apply to a what a good
•n 1 • 1 IT. . . -, -. ^ n execution of a

Will which was reduced into writing during the lifetime win of person-

and by the direction of the testator ; such a will, there-

est and most indisputable testimony. Dor-

sey V. Sheppard, 12 Gill & J. 192 ; Mor-

gan V. Stevens, 78 111. 287 ; Yamall's Will,

4 Eawle 46 ; Gibson v. Gibson, 1 Miss.

364 ; Eeese v. Hawthorn, 10 Gratt. 548

;

Boyer v. Frick, 4 Watts & Serg. 357
;

<3ould V. SafTord, 39 Vt. 498 ; Mulligan v.

Leonard, 46 Iowa 692 ; Biddle v. Biddle,

36 Md. 630 ; Mitchell v. Vickers, 20 Tex.

377 ; Parkison v. Parkison, 12 Sm. & M.
672. But, as in other wills, a substantial

compliance with the requirements of the

statute will be sufficient. Weir c. Chi-

dester, 63 111. 453 ; Ridley v. Coleman, 1

Sneed (Tenn.) 616 ; Parkison v. Parkison,

12 Sm. & M. 672. It is not essential that

the testator should not have time to re-

duce his will to writing, nor that he

should have no hope of recovery. Har-

rington V. Stees, 82 111. 50. It is indis-

pensable to the validity of a nuncupative

will that the testator should request those

present to bear witness to his disposi-

tions, that they are his last will, but this

request need not be made in any partic-

ular form, nor is it absolutely necessary

that it be in words. Any act equivalent to

such an expression will satisfy the stat-

ute. Amett V. Arnett, 27 111. 247 ;
Winn

v. Bob, 3 Leigh 140 ; Dockum v. Eobin-

son, 26 N. H. 372 ; Gwin i>. Wright, 8

Humph. (Tenn.) 639; Gamer v. Lans-

ford, 12 Sm. & M. 558 ; Parkison t). Park-

ison, Id. 672; Babineau v. LeBlano, 14

La. Ann. 739 ; Brown v. Brown, 2 Murph.

350; Sampson v. Browning, 22 Ga. 293.

But see Mulligan v. Leonard, 46 Iowa

692. The word "habitation," as used in

the Virginia statute, is held to signify

dwelling-house. Nowlin v. Scott, 10 Gratt.

64. A nuncupative will, to be valid,

should be made when the testator is in

extremis, or overtaken by sudden and vio-

lent sickness, and has not time to make a

^vriten will. Prince v. Hazleton, 20 Johns.

502. Yamall's Will, 4 Eawle 46 ; Sykes

V. Sykes, 2 Stew. (Ala.) 364; Jones v.

Norton, 10 Tex. 120. What the words
" last sickness " mean when used in con-

nection with the making of a nuncupative

will. lb. See also Marks v. Bryant, 4
Hen. & Munf. 91 ; Werkheiser v. Werk-
heiser, 6 Watts & S. 184. But it is essen-

tial that a nuncupative will be merely a

verbal declaration of the testator's disposi-

tion of his property ; therefore a will in

writing drawn by an attorney in accord-

ance 'with instructions given by the testa-

tor, and in his last sickness, but not exe-

cuted, although declared by the testator

to be his last will, cannot be admitted to

probate as a, nuncupative will. In re

Hebden's Will, 5 C. E. Gr. (N.'J.) 473.

Nor even if signed by the testator. Eeese

«. Hawthorn, 10 Gratt. 548; Stamper v.

Hooks, 22 Ga. 603. See, too. Hunt v.

White, 24 Tex. 643. A declaration made
on his death-bed, by a husband to his

wife, that if she pays off the mortgage on

the farm and supports the family, the

land would be hers, cannot be supported

as a nuncupative will, even after full per-

formance by her. Campbell v. Campbell,

21 Mich. 438. It has been determined

that the true construction of the second

section of the act of 1810, ch. 34, in

Maryland, requires that the testamentary

words, or the substance thereof, should be

reduced to writing within si.x days after

they are uttered, and that they should be,

within that time, shown to and approved

by each of the attesting witnesses. Wel-

ling V. Owings, 9 Gill 467. But a nun-

cupative will which contains no bequests,

but merely appoints an executor, is not

subject to the operation of the statute of

frauds, nor to the Maryland act of 1810,

ch. 34. Dorsey v. Sheppard, 12 Gill & J,
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fore, was sufficient for the disposition of personal estate, though it had
not been signed, and was never actually seen by the testator, (e) 27 In

192. And. it seems that in committing

the words to writing, if an independent

and distinct part be omitted, this will

not vitiate a nuncupative will, but the

residue will stand as the will. Marks v.

Bryant, 4,Hen. & Munf. 91. If a nuncu-

pative will disposes of a greater amount

of property than is permitted by statute,

it will not be void on that account, but

ma,y be enforced to the statutory limit.

Mulligan v. Leonard, 46 Iowa 692. The

right of a mariner at sea and a soldier in

actual service to make such wills is not

an unqualified right ; as they are only to

be made ex necessitate, they will be toler-

ated only when made in extremis. Hub-

bard V. Hubbard, 12 Barb. 148. A will

made by a seaman at sea, being sick, and

one hour before his death, is made in ex-

tremis. Hubbard v. Hubbard, viii supra.

But a seaman who is a passenger on an-

other vessel than his own, though en route

to his own ship, is not " a seaman at sea ''

within meaning of the statute, and there-

fore cannot make a valid nuncupative will.

Warren ». Harding, 2 R. I. 133. Nor is

a mariner while on the Mississippi river.

Gwin's Will, 1 Tuck.. 44. But if he be
upon his own vessel, on a voyage, though
at the time of the nuncupation, the
vessel is at anchor in a bay where the
tide ebbs and flows, this is sufficient.

Hubbard -v. Hubbard, 8 N. Y. 196.

In a well-considered case in New York,
Bradford, surrogate, said: "So, also,

the nuncupation of a mariner to be valid

must be made at sea. It is sometimes

difficult to determine when the mariner

is to be considered at sea. For example
—Lord Hugh Seymour, the admiral of

the station at Jamaica, made a codicil, by
nuncupation, while staying at the house

on shore appropriated to the admiral of

the station. The codicil was rejected on
the ground that he only visited his ship

occasionally, while his family establish-

ment and place of abode were on land, at

his official residence. But where a mari-

ner belonging to a vessel lying in the har-

bor of Buenos Ayres, met with» an acci-

dent when on shore by leave, made a

nuncupative will, and died there, probate

was granted, for the reason that he was

only casually absent from his ship. The

(e) See Allen v. Manning, 2 Add. 490

;

In re Taylor, 1 Hagg. 641.

27. A memorandum intended as in-

structions for a scrivener and not signed

by the testator may be admitted to pro-

bate as a will, if the formal execution of

the will is prevented by the act of God.

Boofter v. Eogers, 9 Gill 44; Mason v.

Dunman, 1 Munf. 456 ; Phoebe v. Boggess,

1 Gratt. 129. And it is not essential that

death be immediate or sudden. Boofter

V. Eogers, ubi su/pra. But long-continued

infirmity will not suffice. Strieker v.

Groves, 5 Whart. 386. If the execution

is prevented by the delirium of the tes-

tator, this is sufficient. Mason v. Dun-

man, vbi supra. Since January Ist, 1830,

in New York, a will of personal, as well

as of real, estate must be signed at the

end thereof, in the presence of at least

two witnesses. Watts v. Pub. Adm'r, 4

Wend. 168. Before the statute making
the execution of wills of personal and real

estate similar, it was held that where a

wiU devised the " remainder of my prop-

erty of whatsoever name or nature," and
then was attached a, schedule of such

property, all of which was personal, it

was sufficient to pass the property,

although the expression in the devise sug-

gested the question whether the will did

not purport to dispose of both real and
personal property, and the will was not

so executed as to pass real estate. Very
u. Very, 3 Pick. 374.
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two instances, however, the legislature imposed additional formalities

of execution, namely, in regard to estates fw autre vie, as to the devise

of which (though transmissible as personalty, unless where the heir

takes as special occupant) the statute of frauds required three wit-

nesses j and stock in the public funds, which, it was provided by

certain acts of parliament, should pass only by wills attested by two

witnesses. But these exceptions to the general rule were, in a great

will of a ship-master, made off Otaheite,

has also been allowed. In the present

instance the decedent made a nuncupation,

when the vessel to which he was attached

was lying at the wharf in Bremen. He
was at the time in actual service, on ship-

board, and the nature of the service was

continuous—not being limited to the par-

ticular voyage. I think therefore he was

entitled to the privUege. A question

arises, however, as to the character of

his calling. He was cook on board the

steam-ship, and not what is ordinarily

understood as a mariner. The principle

upon which the privilege of nuncupation

is conceded, applies to all persons engaged

in the marine service, whatever may be

their special duty or occupation on the

vessel. As, in the army, the term 'sol-

dier' embraces every grade, from the pri-

vate to the highest officer, and includes

the gunner, surgeon, or the general :—so

in the marine, the term 'mariner' applies

to every person in the naval or mercantile

service, from the common seaman to the

captain or admiral. It is not limited or

restricted to any special occupation on

ship-board—but a' purser, or any other

person whose particular vocation does not

relate to the sailing of the vessel, pos-

sesses the same right as the sailor. A
cook is certainly as much a necessary

part of the effective service of a vessel as

the purser or the sailor, and there would

seem to be no reason why he should be

excluded from the advantage of a, rule,

designed for the benefit of men engaged

in the marine, without reference to the

particular branch of duty performed in

the vessel." Ex parte Thompson, 4 Bradf.

154, 158. And it was said by Burrows,

J. :
" While the policy of the law is well

settled to regard wills inoperative unless

executed with the formalities which the

law requires as safeguards against impo-

sition, it is also true that the exemption

of sailors at sea, and soldiers in actual

service from the observance of these for-

malities has always been liberally con-

sidered, and so it is, as Merlin states it,

that ' their form was properly to have no

form.'" Leathers v. Greenacre, 53 Me.
561, 574. But a soldier at home on a

furlough cannot make such a will. Will
of Smith, 6 Phil. (Penna.) 104. But if,

on account of sickness, he falls out of the

maxch, and is sent to hospital and dies

there, he will be considered to be in actual

service. Gould v. Safford, 39 Vt. 498.

Nor can one who, having enlisted in a

regiment, is stOl in camp in the state

where the regiment was raised. Van
Deuzer v. Gordon, 39 Vt. 111. But if,

afterwards, being in the enemy's country,

and actually exposed to the perils of war-

fare, he adopt such will as his last testa-

mentary act, it must be admitted to pro-

bate, lb. And a letter written from the

army, in the field, directing a final dispo-

sition of the writer's property, has been

held to be a good nuncupative will. Bots-

ford V. Krake, 1 Abb. Pr. (N. S.) 112.

See also Leathers v. Greenacre, 53 Me.

561. Under the Ohio statute of 1824, a

nuncupative will was valid to pass real

estate. But, by subsequent statutory pro-

vision, the operation of such a will has

been limited to personalty. Gillis v.

Weller, 10 Ohio 462 ; Ashworth v. Carle-

ton, 12 Ohio St. 381. When, in response

Q



242 EXECUTION AND ATTESTATION [CHAP. VI., § H.

measure, rendered nugatory, by the doctrine established by Ripley v,

Waterworth, (/) that an executor, taking freeholds pur autre vie as

special occupant, or even in the absence of special occupancy, under

the statute of 14 Geo. II., was bound to deal with them as part of the

general personal estate of the deceased lessee, though bequeathed by a

will not attested by three witnesses. The same principle would, it is

conceived, apply to estates pur autre vie and stock spedfi*cally be-

queathed, which an executor would . unquestionably not be allowed to

hold, in opposition to a specific legatee claiming under an unattested

will. Such a question, of course, cannot arise under a will which Ls

subject to the i)resent law, as the statute 1 Vict, has abolished all dis-

tinctions in regard to the mode of execution between the various

species of property. 28

Although the law, until altered by that statute, did not require a

Principles will of personal estate to be authenticated by an attesta-
adopted by

. ^
, . /» i

eooiesiastioai tion, or cveu bv the Signature oi the testator, vet, m
courts in ad- '

. . . .

judicatingon deciding on the validity of a will whose antiquity of

wills. date (g) brings it within that law, the probate courts do

to an inquiry as to what disposition a

dying person wished made of his prop-

erty, he said it was to go to his wife, and

he then looked appealingly to the lieir-

at-law, who said, "Yes, yes;'' and then

the husband said to his wife, "You see

my father acknowledges it," there being

one other witness present, this was held

to be it substantial compliance with the

statutory requirement that he bid the

persons present, or some of them, bear

witness that such was his will, or to that

effect. Parsons v. Parsons, 2 Greenl. 298

;

Baker v. Dodson, 4 Humph. (Tenn.) 342.

But the words must be spoken when all

the witnesses are present; the, declaration

to one witness on one day, and to another

on the next day, is not sufficient to con-

stitute a nuncupative will. Weeden v.

Bartlett, 6 Munf. 123 ; Wester v. Wester,

5 Jones L. 95. A nuncupative will can-

not be proved by one who, when called

as a witness, is interested in its being

established, though he did not acquire

his interest until after the will was pub-

lished. Gill's Will, 2 Dana 447. See

[*99]

Flood on Wills 43, 271, et seq.; Wal-

kem on Wills 218, et seq.; 1 Eedf. on

Wills 184, et seq.; Wms. Ex'rs (6th Am.
ed.) 152, et seq.

if) 7 Ves. 425, [and see 18 Ves. 273,

1 Euss. 589, 11 M. & Wels. 323. But

where the heir would have taken as spe-

cial occupant, three witnesses were still

required. Marwood v. Turner, 3 P. W.
166.]

28. By the more recent statutes in the

various American states all distinction

between the formalities requisite for the

execution and attestation of wills of real

estate and wills of personal estate has

been abolished.

[(s) In Pechell v. Jenkinson, 2 Curt.

273, an undated and unattested codicil

was found to a will dated in 1830. The
testatrix died in January, 1839. There

was no evidence to show when the codicil

was made, and it was held that, in such a

case where the deceased was as likely to

do what she had done before as after 1

Vict., c. 26, the presumption should rather

be that it vras done before, and was there-
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not confine themselves to the mere proof of the handwriting of the

testator : (h) the liistory of the instrument is carefully and diligently

scrutinized, and with more or less jealousy in proportion as its contents

appear to be conformable to, or irreconcilable with, the moral obliga-

tions of the testator, and any previously avowed scheme of testamentary

disposition. In tracing such history, the custody in which the instru-

ment is found is, of course, most important. If the will is discovered

carefully preserved among the papers of the testator, or has been by

him deposited in the hands of a confidential and disinterested friend,

there is a strong presumption in its favor ; while, on the other hand,

should it come out of the custody of a person who is interested in its

contents, suspicion is excited, and still more, if (as has sometimes hap-

pened) the alleged depositary remains in concealment, contenting him-

self with transmitting the document anonymously to some party

interested in maintaining its validity ; under such circumstances, indeed,

the ecclesiastical courts have invariably rejected the alleged testament-

ary paper, (i) Nothing, it is obvious, could be more dangerous than to

assume and recognize the validity of a docurnent, thus stamped with

every mark of suspicion, on the mere strength of evidence as to the

genuineness of the signature of the deceased, seeing with how much
skill and success handwriting is frequently imitated ; and this danger

though *diminished, is not excluded where the entire will (not the

signature only) purports to be in the handwriting of the deceased, (k)

Where, however, the evidence of handwriting is in favor of the genu-

ineness of the signature, and there is corroborative evidence, derived

from circumstances, showing the probability of such a document having

been executed, it validity will be recognized. (Z)

Copyholds were held not to be within the clause of the statute of

frauds which required wills to be attested by three wit- copyhoids not

1 , . 1 P 1 within the stat-

nesses; and this seems to have been the result of the ute of frauds.

narrow construction which that section of the statute received from

the courts of judicature, rather tiian of any restrictive terms in the

enactment itself, the language of which, in the opinion of some judges

of later times, was sufficiently comprehensive to have warranted its

fore valid. In re Streaker, 4 Sw. & Tr. Crisp v. Walpole, 2 Hagg. 531 ; and other

192, 28 L. J., Prob. 50, the like presump- cases cited 4 Hagg. 224.

tion was made regarding unattested alter- (i) Eutherford v. Maule, 4 Hagg. 213

;

ations. But cf. Benson v. Benson, L. R., Bussell v. Marriott, 1 Curt. 9.

2 P. & D. 172.] (k) Eutherford v. Maule, 4 Hagg. 213.

(h) Maehin v. Grindon, 2 Lee 406

;

[(0 Wood v. Goodlake, 1 No. Gas. 144.]

[*100]
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application to copyholds, (m) It seems to have been thought, however,,

that as copyholds passed by the surrender and will taken together, and

not by the will alone, (the will merely declaring the uses of the sur-

render, and the effect being the same as if' the devisee's name had been

inserted in the surrender,) a will of copyholds was not a devise or

bequest of lands or tenements, within the 5th and 6th sections of the

statute, (n) The consequence was, that any instrument which was-

adequate to the testamentary disposition of personal estate was held to-

be sufficient for the devise of copyholds.

Accordingly, not only did an unattested writing, signed by the tes-

what oonsti- tator, Operate as an effectual devise of copyholds, but testa-
tutes a will of > r rj )

peraraiaig' and mcutary papcrs, neither authenticated by the signature, nor

even in the handwriting of the testator, were adjudged to

be sufficient, if reduced into writing during the life of the testator, by

his direction. And tliough the ground upon which copyholds were

held, originally, not to be within the statute,—namely, that the estate

passed by the combined operation of the surrender and will,—did not

apply to equitable interests, which cannot be the subject of a surrender,

yet, the well-known maxim, equitas seguUur legem, required that they

should be governed by the same rule, (o) [Equitable interests in cus-

tomary freeholds passing by surrender (or deed having the effect of a

surrender,) and admittance, seem to have stood on the same *footing :

though on this point the authorities are not quite distinct.] (p)

Cases, however, sometimes occurred under the old law, and may
As to ineom- possiblv arisc Under the present, in which somethins: more
plete papers. ^ '

. , i i . ,
than a mere compliance with legal requirements was made

necessary to the efficacy, of the will by the testator himself; he having

chosen to prescribe to himself a special mode of execution ; for in such

case, if the testator afterwards neglects to comply with the prescribed

formalities, the inference to be drawn from these circumstances is, that

he had not fully and definitively resolved on adopting the paper as his

will. Thus, if there is found among the papers of a testator a will,

written in his own handwriting, and concluding with the usual words

(m) See 2 P. W. 258, 1 Ves. 227, 7 pro; contra, Hussey v. Grills, Amb. 299,

East 322. which case is doubted, 2 Scriv. Cop., p.

(n) See 7 East 322. 569. WUlan v. Lancaster, 3 Euss. ,108,

(o) Tufiiiell V. Page, 2 Atk. 37, 2 P. seems to have gone on the question

W. 261, n. ; Carey v. Askew, 1 Cox 244

;

whether the requisites of the power were

[Wildes V. Davies, 1 Sm. & Giff. 475. complied with.]

(p) See Wilson v. Dent, 3 Sim. 385,

[*101]
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''In witness," &c., but towhicli the testator's signature is not attached,

it is clear that such paper, bearing as it does such evident marks of

incompleteness, is not entitled to be treated as the final will of the

deceased
; [q) though adequate as a will in writing to satisfy the requi-

sitions of the old law. On this ground, too, the Prerogative Court in

several instances refused to grant probate of a paper, which the deceased

had signed, and to which he had added a memorandum of attestation

:

he having died without ever makiag use of such memorandum, though

he had abundant opportunity of doing so. Thus, in Beaty v. Beaty, {r)

where the ^deceased, who died on the 21st of March, 1822, left a testa-

mentary paper, dated the 6th of June, 1820, signed by. him, con-

taining an attestation clause in the following words :
—"Signed, sealed,

and delivered, in the presence of," but which clause was Paper rejectediini . iiT***^ account of

not subscribed by any witnesses^ A person who had
^f^^^f^'

attested a former will of the deceased, proved a conversa- attestation.

tion with him, ui which the deceased said, that he had destroyed the

will formerly attested by him, and had made another (meaning, it

should seem, the paper in question ;) Sir J. NichoU said :
" As the

natural inference to be drawn from an attestation clause at the foot of

a testamentary paper is, that the writer meant to execute it in the

presence of witnesses, and that it was incomplete, in his apprehension

of it, till that operation was performed, the presumption of law is

against a testamentary paper with an ^attestation clause not subscribed

by witnesses." 29 The learned judge proceeded to observe, that "the

presumption against an instrument so circumstanced was a slight one,

where the instrument, like that before the court, was perfect in all other

respects, (s) Slight as it was, however, it must be rebutted by some

extrinsic evidence of the testator intending the instrument to operate

in its subsisting state, before it could be admitted to probate." In

reference to the deceased's conversation with the attesting witness of

the former will, the learned judge observed, that the mere vague

declarations of testators that they have made their wills, are not always

io be implicitly relied on ; and can never, standing singly, supply proof

oi due execution, or, consequently, of what is to be taken in lieu of it.

(q) Abbott V. Peters, 4 Hagg. 380. . 29. "Watts o. Public Adm'r, 4 Wend.

(r) 1 Add. 154; see also Walker v. 168; Waller v. Waller, 1 Gratt. 454;

Walker, 1 Mer. 503
;
[Scott v. Bliodes, 1 Eochelle v. Kochelle, 10 Leigh 125.

Phillim. 12; Harris v. Bedford, 2 Phil- (s) See also Doker v. Goff, 2 Add.

iim. 177 ; Stewart v. Stewart, 2 Moo. P. C. 42.

C. 193.]

[*102]



246 EXECUTION AND ATTESTATION [CHAP. VI., § II,

In common parlance, a man may well say, that he has made a willy

Avhen he has written a testamentary paper, though unfinished, (i)

Where, however, the testator's design of perfecting the paper is-

wherethe" frustrated by sudden death, or insanity, or any other

TOited^from*" involuutary preventing cause, no inference of the absence

the^ooMiu*- of matured testamentary intention arises from the imper-

au^benuLtion. fect State of the document, which, therefore, notwithstand-

ing its defect, will be accepted as the will of the deceased, provided it

fully discloses his testamentary scheme. As where an attorney had

taken down from the deceased's own mouth, a statement of 'his inten-

tions respecting his property, which was read over to, and approved by

him, and a fair copy directed to be made, and brought to him the next

morning, to be executed as a will ; but the testator died in the course-

of the night. Sir J. NichoU held the direction to the attorney to make-

a fair copy, and \a bring it the next morning for execution, to be con-

clusive of the testator having fully made up his mind on the subject

of his will ; and accordingly pronounced in favor of the testamentary-

paper. (m)30

In order to warrant the reception of the unfinished paper, it *is not

What an ade- ncccssary that there should have been a physical impossi-
quate prevent- "^ t..,«
ing cause. bility of the tcstator s completmg it before his dissolution -

(t) These cases appear to have over-

ruled some early decisions, in which im-

perfect papers were admitted to probate

as wills ; 'unless those decisions can be

referred to the principle next adverted lo

in the text, which seems doubtful, as but

little allusion is made in them to the

point, now so much regarded—whether

the non-completion of the instrument was

the consequence of the voluntary neglect

of the deceased, or of inevitable accident.

See Cobbold v. Baas, 4 Ves. 200, n. ; Haber-

field V. Browning, lb. In Boe d. Gilman

V. Heyhoe, 2 W. Bl. 1114, an instrument

which was signed only,,was held to be a

valid will for devising copyholds (having

been proved in the Ecclesiastical Court),

though in the testimonium clause it was

referred to as being under the hand and

seal of the testator. From the evidence,

however, it appeared that the testator

had subsequently treated it as his will.

[*103]

[See further on this subject, 1 Wms. Ex'rs,.

pt. 1, bk. 2, ch. II., ? 2.]

(m) Huntington v. Huntington, 2 Phil-

lim. 213 ; see also Carey ». Askew,! Cox 241..

30. Where a party has prepared his

will with intention to execute it, but is-

prevented from a formal execution of it

by a sudden visitation from God, the will

may be established as a good will, at least

of personalty, and that, too, though some-

short time elapse between the time whea
he might have executed it and the time-

of such visitation, the failure to execute

having been from convenience only, and
not from any hesitancy as to the disposi-

tions to be -made of the property. Gas-
kins V. Gaskins, 3 Ired. 158; Boofter v^

Rogers, 9 Gill 44 ; Sarah Miles' Will, 4
Dana 1 ; Showers v. Showers, 27 Peuna>
St. 485; Lyles ti. Lyles, 2 Nott & McC.
531 ; Ex parte Henry, 24 Ala. 638. But
see Rochelle v. Eochelle, 10 Leigh 125.
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it is enough that the obstacle was such as to account for its being left

incomplete, without having recourse to the supposition of an immaturity

or change of testamentary intention. Thus, where a person went to

the office of his attorney, on the 10th of December, and gave instruc-

tions for his will, promising to call and fexecute the will when prepared,

wliich he never did, though he lived to the 15th; but, as it appeared

that the deceased did not afterwards leave his house, the state of his

health being such as to render his doing so inconvenient, though not

impossible ; and as an anxiety, expressed to the attorney, to conceal it

from his (the deceased's) wife, supplied a reason for his not sending for

the will to be execnted at home, the court pronounced in favor of the

written instructions taken down by the attorney, on the oral dictation

of the deceased. (a;")31

But this doctrine in favor of imperfect papers obtains only, where

the defect is in regard to some formal or authenticating Contents of the
. r> 1 •

paper must be
act, and not where it applies to the contents oi the instru- complete,

ment ; for, if in its actual state the paper contains only a partial dis-

closure of the testamentary scheme of the deceased, it necessarily fails

of effect, even though its completion was prevented by circumstances

beyond his control. And, therefore, where a person while dictating

his will to an amanuensis, is stopped by sudden decease, or the rapid

declension of his mental or physical powers, such paper cannot be

admitted to probate, as containing his entire will, without the most

unequivocal testimony that the deceased considered it as finished ; and

the fact that the paper professes to dispose of the deceased's whole

estate is not conclusive as to its completeness, because testators not

unfrequently begin with such a universal disposition, and then proceed

to bequeath specific portions of their property, by way of exception

thereout. And the inference that the alleged will discloses part only

of the intended disposition, would be strengthened by the circumstance

of its not embracing persons, who, from their intimate relationship to

(x) Allen V. Manning, 2 Add. 490. his will, and attempted to sign it, but was

31. Under the Pennsylvania statute of unable
,
to see, and B. signed at B.'s

1833, requiring the will to be signed by request, but B. swooned before E. had

the testator at the end thereof, unless made the signature, it was held that this

prevented from signing, or directing an- was a sufficient preventing cause. Phoebe

other person to sign, by the extremity of v. Boggess, 1 Gratt. 129. So, too, where

' his last sickness, a long-standing infirm- the testator became delirious before he

ity, as a chronic disease, would not con- could sign. Mason v. Dunman, 1 Munf.

stitute such extremity. Strieker u. Groves, 456.

5 Whart. 386. But, where B. dictated
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the deceased, and from the contents of a prior revoked will, it was

rather to be expected would have been primary objects of his consid-

eration, {y)

*In short, the presumption is always against a paper which bears

Presumption self-evident marks of being unfinished ; and it behooves
ished papers, thosc who asscrt it^ testamentary character distinctly to

show, either that the deceased intended the paper in its actual condition

to operate as his will, or that he was prevented by involuntary accident

from completing it. (2)32 And probate will not be granted of such

defective papers, without the consent or citation of the next of kin. (a)

It ought to be observed, however, that we are not to rank among
Informal paper inchoate or Unfinished testamentary papers, one which is

present wiu. shown to havc been intended to perform the office of a

present will, (if the expression may be allowed,) though executed for

a temporary purpose, as appears by the testator having designated it a

"memorandum of an intended will," or "head of instructions," or "a
sketch of an intended will which I intend to make when I get home,"

<fec. And it has frequently occurred that a testator has ultimately

[y) Montefiore v. Montefiore, 2 Add.

354; see also GrifEn i>. Griffin, 4 Ves.

197, n. This case afforded two sufficient

grounds for the rejection of the paper;

first, that it was not the whole will ; and,

secondly, that its completion was not pre-

vented by inevitable circumstances. [But

loss of part of a will once complete does

not necessarily exclude the remainder

from probate. Sugden v. Lord St. Leon-

ards, 1 P. D. 154.]

(s) Keay v. Gowoher, 1 Hagg. 75, 2 Id.
'

249 ; Wood v. Medley, 1 Id. 661 ; In re

Kobinson, Id. 643; Bi-agge v. Dyer, 3

Hagg. 207 ; Gillow v. Bourne, 4 Hagg.

192. As to the contrary presumption in

favor of a regularly executed and appa-

rently complete will, mde Sliadbolt v.

Waugh, 3 Hagg. 570 ; Blewitt v. Blewitt,

4 Hagg. 410.

32. In Public Adm'r v. Watts, 1 Paige

347, the entire question of unfinished and

informal testamentary papers was exten-

sively considered by Walworth, C., who
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arrived at the conclusion that such papers

could not be established Unless the testa-

tor was arrested by death before he was

able to complete his will in the manner

intended. See also Murry v. Murry, 6

Watts 353; Osgood v. Breed, 12 Mass.

525, 534 ; Devecnon v. Devecnon, 43 Md.
335; Lungren v. Swartzwelder, 44 Md.
482. In Devecnon v. Devecnon, ubi supra,

it was held that the presumption against

such papers is a presumption of fact

only, and may, accordingly, be overcome

by extrinsic evidence, and that if such

evidence show that the decedent was pre-

vented from completing such paper by

death or otiier adequate cause, and that it

was not so left from any change of inten-

tion, the presumption against the paper

will be repelled, and it will be entitled to

probate. See also Ex parte Henry, 24

Ala. 638 ; McLean v. McLean, 6 Humph.
452.

(o) In re Adams, 3 Hagg. 258.
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adopted as his final will a paper so originally designed as instructions

for, or ill contemplation of, a more formal testament. (6)33

In all sucli cases, however, the Ecclesiastical Court required very

distinct evidence of a testator eventually adhering to and adopting, as

his deliberate will, the preliminary document, in case he afterwards

lived long enough to have executed a more complete instrument, (c)

But cases of this kind depend so much upon their particular circum-

stances, that little is to be learnt from general positions; and the

inquirer into the subject is recommended to consult the cases referred

to below, a full statement of which the limits of the present work do

not allow.

*SECTION III.

Exeoution and Attestation of Wills made since the year 1837.

The statute 1 Yict., c. 26, § 9, provides, "That no will shall be

valid unless it shall be in writing, and executed in manner Execution of

\-iiii • T
^"s made

neremafter mentioned; (that is to say) it sriali be signed since the year

at the foot or end thereof by the testator, or by some other

person in his presence, and by his direction ; and such signature shall

be made or acknowledged by the testator in the presence of two or

more witnesses present at the same time ; and such witnesses shall

attest (d) and shall subscribe the will in the presence of the testator,

but no form of attestation shall be necessary."

[The provision in this enactment requiring the signature of the tes-

tator to be at the " foot or end " of the will (which was Provision re-
quiring tli©

evidently intended only to do away with the rule before signaturetobe
•' •' •'

_ _
at the foot or

noticed, that the name of the testator written in the com- end;

(6) Barwiok v. Mullings, 2 Hagg. 225. Pennsylvania statute.

Hattatt V. Hattatt, 4 Hagg. 211 ; Torre v. (c) Dingle v. Dingle, 4 Hagg. 388
;

Castle, 1 Curt. 303
;

[1 Wms. Ex'rs 62, et Coppin v. Dillon, Id. 361. [A subsequent

seq., 5th ed.] complete will, of course, supersedes "In-

33. Arndt v. Arndt, 1 Serg. & E. 263. structions for a will." But sometimes

In this case, it is held that a "memoran- the subsequent will refers to and incor-

dum of last will," which was shown to porates the instructions. See "Wood v.

other persons, may be established as a Goodlake, 1 No. Cas. 144.

will, even to revoke a prior formally exe- (d) The word "attest" is omitted from

cuted wiU, if proved by the persons to the corresponding act of the Indian Coun-

whom it is shown, in accordance with the cil. See 5 Moo. P. C. C. 137.
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mencement, thus :
—"I, A B, do make, &c.," was a sufficient signature,)

seems at first to have answered the purpose intended ; subsequently,

however, the ecclesiastical courts came to the conclusion that the words

"foot or end" were to be construed strictly, and that if the signature

did not immediately follow wader the dispositive part of the will, and

in such a manner that nothing could be written between the signature

and the last words, the will was not properly executed, (e) To obviate

the inconveniences arising from these decisions, it was enacted by stat,

15 and 16 Vict., c. 24 :—
"1. That where by an act of 1 Vict., c. 26, it is enacted that no will

—repealed by shall be Valid unless it shall be signed at the foot or end
15 and 16 Viot., , „ , , ,

0-24. thereof by the testator or by some other person in his

presence and by his direction, every will shall so far only as regards

the position of the signature of the testator, or of the person signing

for him as aforesaid, be deemed to be valid within the said enactment,

as explained by this act, if the signature shall be so placed at, (/) or

after, or following, or under, or beside, or *opposite to (g) the end of

the will, that it shall be apparent on the face of the will that the testa-

tor intended to give effect, by such his signature, to the writing signed

as his will, (h) and that no such will shall be affected by the circum-

stance that the signature shall not follow or be immediately (i) after

the foot or end of the will, or by the circumstance that a blank space

shall intervene between the concluding word of the will and the signa-

ture, or by the circumstance that the signature shall be placed among

-the words of the testimonium clause, {k) or of the clause of attestation, [I)

either with or without a blank space intervening, or shall follow, or be

(c) See the decisions on this point col- the whole was rejected. Parol evidence

lected and observed upon, Sugd. K. P. is admissible to show quo animo the testae

Statutes. tor signed his name, Dunn v. Dunn, L.

(/) In re Woodley, 33 L. J., Prob. 154. E., 1 P. & D. 277.

lig) In re Williams, L. E., 1 P. & D. (i) Page v. Donovan, 3 Jur. (N. S.) 220,

4, and cases there cited; In re Ainsworth, where the signature was at the end of a

L. E., 2 P. & D. 151. notarial certificate, immediately follow-

{h) In re Hammond, 3 Sw. & Tr. 90, ing the will, and detailing the oircum-

32 L. J., Prob. 200. In Trott v. Trott, 29- stances under which it was made, and it

L. J., Prob. 156, 6 Jur. (N. S.J 760, the was held good.

testator's name, occurring as the last (k) In re Mann, 28 L. J., Prob. 19; In

words of a holograph will, was held a re Dinmore, 2 Eob. 641.

sufficient signature. In Sweetland v. {I) In re Walker, 2 Sw. & Tr. 354, 31

Sweetland, 4 Sw. & Tr. 9, 34 L. J., Prob. L. J., Prob. 62 ; In re Huckvale, L. E., 1

42, the first five sheets were signed and P. & D. 375 ; In re Casmore, Id. 653 ; In

attested, but not the sixth and last, and re Pearn, 1 Prob. D. 70.

[*106]



CHAP. VI., § m.] OF WILLS SINCE 1837. 251

after, or under, or beside, the names (m) or one of the names of the

subscribing witnesses, or by the circumstance that the signature shall

be on a side or page or other portion of the paper or papers containing

the will, whereon no clause or paragraph or disposing part of the will

shall be written above the signature, (m) or by the circumstance that

there shall appear to be sufficient space (o) on or at the bottom of the

preceding side or page, or other portion of the same paper, on which

the will is written, to contain the signature, and the enumeration of the

above circumstances shall not restrict the generality of the above

enactment ; but no signature under the said act or this act shall be
operative to give effect to any disposition or direction which is under-

neatii, or which follows it : (p) *nor shall it give effect to any disposi-

tion or direction inserted after the signature shall be made. (g')34

" 2. The provisions of this act shall extend and be applied to every

will already made, where administration or probate has not already

been granted or ordered by a court of competent jurisdiction, in con-

(m) In re Jones, 34 L. J., Prob. 41 ; In

re Puddephatt, L. E., 2 P. & D. 97 ; In re

Horsford, L. E., 3 P. & D. 211.

(m) In re Horsford, L. K., 3 P. & D.

211 ; In re WilHams, L. E., 1 P. & D. 4.

If, however, at the time of execution,

the paper is so folded that no writing is

visible, it must be proved that the will

was written before the testator signed.

In re Hammond, 3 Sw. & Tr. 90, 32 L. J.,

Prob. 200.

(o) In re Williams, L. E., 1 P. & D. 4;

Hunt V. Hunt, Id. 209 ; In re Archer, L.

E., 2 P. & D. 252.

(p) In re Dallow, L. E., 1 P. & D. 189

;

In re Woods, Id. 556, (in which the ap-

pointment of executors followed the sig-

nature.) But, in a few cases, the court

has been satisfied by the mode of writing,

or by the context, that a part which phy-

sically followed the signature, belonged,

properly, to that which preceded it. As,

where a sentence, which want of space

prevented being completed at the bottom

of a page, was continued, with an asterisk

of reference, on a previous page, or at

the back, In re Kimpton, 38 L. J., Prob.

153 ; In re Birt, L. E., 2 P. & D. 214.

So, where the will was written on the

first and third sides, which it filled, and

the signature was written crossways on

the second, (In re Coombs, L. E., 1 P. &
D. 302.) And where, a lithographed form,

occupying the first page, the will was^

written on and filled the second and third,

but was signed in the form, this was held

good. In re Wotton, L. E., 3 P. & D. 159.

In all these cases, it was proved that the

part in question was written before exe-

cution. This proof failed in In re White,

30 L. J., Prob. 55, and the part was re-,

jected.

(q) In re Arthur, L. E., 2 P. & D. 273.}

34. In New York, where a will con-

sisted of eight unfolded sheets, securely

attached at the end, and it was signed

and properly attested at the bottom of

the fifth sheet, and following tlie signa-

ture and attestation was a map of lots in

New York, referred to in the will as part

of the will, and property, was devised, in

the will, by the lot numbers on that map,

it was held that the will was signed at

the end thereof, under the statute, and

the execution was valid. Tonnele v. Hall,

4 Comst. 140. See ante note 6, page 20&.
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sequence of the defective execution of such will, or where the property,

not being within the jurisdiction of the ecclesiastical courts, has not

been possessed or enjoyed by some person or persons claiming to be

€ntitled thereto, in consequence of the defective execution of such will,

or the right thereto shall not have been decided to be in some other

person or persons than the persons claiming under the will, by a court

of competent jurisdiction, in consequence of the defective execution of

such will."

The wording of this statute may perhaps seem needlessly particular

to the reader who has not consulted the decisions which led to its

enactment ; but it is unnecessary to treat of those decisions here, since

the 2d section of the statute renders it almost impossible that the

validity of any will should hereafter come to be determined by them.

Alterations
"^^^ points in which these enactments coincide with the

toe recenf
^^ Statute of frauds have already been noticed, and the deci-

enaotments. gj^^g ^iigreon havc been placed before the reader.

It remains to notice in what respects the law has been placed upon

a new footing :

—

^

1. "Wills of real and personal estate are subject to the same rule [as

Two witnesses to the Ceremonial of execution], and such rule differs from

that which previously obtained in regard to either species

of property; two witnesses, instead of three, as formerly, are required

to a will of freehold land, and two witnesses are also necessary to a

will of personal estate or copyholds, which formerly required no

attestation. 35

2. [The signature of the testator must be somewhere near the end

Position of of the instrument, and so as not to be immediately over, or
testator's /. , t . . n t i
signature. preceding any ol the dispositive parts oi the instrument, but

it *need not immediately follow or be under any of the dispositive

parts ; whereas formerly the signature might be in any part of the

instrument. 36

35. See ante note 1, page 197. Archer, L. E., 2 P. & D. 252, 40 L. J.>

36. Where a will was written on the P. 80. See also In the Goods of Bice, 5

upper part of one side of a piece of paper, Ir. Kep. Eq. 176., Prob. But, if anything

with a considerable blank under it, and be added to the will after the signature

both the signature of the testator and wit- of the testator is made, although it be

nesses, and the whole of the attestation written above such signature, and before

clause, were written on the back of the the witnesses sign, it will not -be consid-

paper, it was held, on proof that tlie will ered that the will was signed and acknow-

was written before the execution, that the ledged as containing such clause, and pro-

will was well executed. In the Goods of bate of the will will issue without it. In
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3. The signature of the testator is to be "made" or "acknowledged"
(the "signature," and not, as formerly, the "will," beins
^1. 1 • , ,. 1 ,1 NT . , . , Attestation.
the subject oi acknowledgment)] m the simultaneous pres-

ence of the witnesses, (r) whereas formerly the signature might be

"made" before one, and [the will] acknowledged before the rest, or

acknowledged before all the witnesses separately, [without any of

them having seen the signature.] 37

4. A form of attestation is expressly dispensed with.

5. The witnesses are not required, as heretofore, to be " credible,"

and some modification has taken place in regard to the disqualification

arising from interest. 38

[As to the 1st point : no question arises.

As to the 2d point : Lord St. Leonards' act has left little room for

question. The decisions will be found noted to the various clauses of

the act in a previous page.

As to the 3d point : the following decisions have been Aoknowiedg-

made witli regard to acknowledgment :

—

tureby testator,

(a) The signature to be acknowledged may be made by the testator,

or by another for him. (s)

(b) A testator, whether speechless or not, may acknowledge his

signatures by gestures, (t)

(c) There is no sufficient acknowledgment unless the witnesses either

saw or might have seen the signature, (u) not even though the testator

the Goods of Arthur, L. E., 2 P. & D. good. Hays v. Harden, 6 Penna. St. 409

273 ; 25 L. T. (N. S.) 274. But the will See ante note 6, page 206.

is well executed, hy being signed at the [(r) Moore v. King, 3 Curt. 243, 2 No.

end thereof, according to the New York Gas. 45, 7 Jur. 205. As to what is the

statute, if the testator sign after the attes- "presence" of the witnesses, see Smith v.

tation clause, and along with the attest- Smith, L. E., 1 P. & B. 143, and the cases

ing witnesses. Cohen's Will, 1 Tuck. 286. mpra, on the " presence" of the testator.]

But it has been doubted, in Virginia, 37. See ante note 8, page 210, and note

whether, when the testator had written 1, page 197.

his name at the beginning of the will, 38. See ante note 23, page 225.

and not at the end, the will was not suffi- [(s) In re Eegan, 1 Curt. 908.

ciently signed. Waller v. Waller, 1 Gratt. (t) In re Davies, 2 Eob. 337 ; and see

454. And it makes no difference what Parker v. Parker, Milw. Ir. Eccl. Eep.

the substance of the writing that follows 545.

the signature may be ; therefore, when a (u) In re Harrison, 2 Curt. 863 ; Ilott

testator, after signing, added, beneath his v. Genge, 3 Curt. 160, 4 Moo. P. C. C.

signature, a clause stating his reasons for 265, 8 Jur. 323 ; In re Swinford, L. E., 1

making the devise, which clause was not P. & D. 631 ; and see Faulds v. Jackson,

signed, it was held that the will was not 6 No. Cas. Sup. 1.
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should expressly declare that the paper to be attested by them is his

will, {v)

(d) When the witnesses either saw or might have seen the signa-

ture, an express acknowledgment of the signature itself is not necessary,

a mere statement that the paper is his will, (x) or a direction to them

to put their names under his, (y) or even a =frequest by the testator, (z)

or by some person in his presence, (a) to sign the paper, is sufficient.

(e) When the signature is seen or expressly acknowledged it is not

material that the witnesses are not told that the instrument is a

will, (6) or are deceived into thinking that it is a deed, (e)

(f) It is of course sufficient, on a re-execution, merely to acknowl-

€dge the signature made on a former execution, [d)

It follows from what has been above stated that the will must be

Simultaneous signed bv or for the testator, and his signature must be
presence of °

i i i i ^ .7 r. 1 .

witnesses. acknowledged before edher of the witnesses signs, (e) The

signature must be made or acknowledged in the pr&sence of the witnesses

simultaneously, and not at different times, (/) and they must them-

(v) Hudson V. Parker, 1 Eob. 14, 8 Jur.

786 ; Shaw v. Neville, 1 Jur. (N. S.) 408.

Beckett v. Howe, L. E., 2 P. & D. 1, is

contra : sed qu.

(x) In re Davis, 3 Curt. 748 ; In re Ash-

more, Id. 756, 7 Jur. 1045; Gwillim v.

Gwillim, 3 Sw. & Tr. 200, 29 L. J., Prob.

31 ; In re Huckvale, L. E., 1 P. & D.

375.

(y) In re Philpot, 3 No. Caa. 2; Gaze

V. Gaze, 3 Curt. 451, 7 Jur. 803 ; and see

other cases mentioned by Lord St. Leon-

ards, E. P. Stat., p. 338, et seq., (who seems

to think that some of the decisions above

cited are conflicting, or the earlier ones

overruled by the later ones,) and by Wms.
Ex'rs, pt. 1, bk. 2, ch. II., | 2.

(s) Keigwin v. Keigwin, 3 Curt. 607, 7

Jur. 840.

(a) In re Bosanquet, 2 Eob. 577 ; Faulds

V. Jackson, 6 No. Cas. Sup. 1 ; In re Jones,

1 Deane 3, 1 Jur. (N. S.) 1096 ; Inglesant

V. Inglesant, L. E., 3 P. & D. 172. But

see Morritt v. Douglass, Id. 1.
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(6) Keigwin v. Keigwin, mp.; Faulds

V. Jackson, 6 No. Cas. Sup. 1.

(c) Sugd. E. P. Stat., p. 340. But see

the observations of Sir H. J. Fust, in

Willis V. Lowe, 5 No. Cas. 432.

(d) In re Dewell, 17 Jur. 1130.

(e) In re Olding, 2 Curt. 865; In re

Byrd, 3 Curt. 117 ; Cooper v. Bockett, Id.

648 ; Charlton v. Hindmarsh, 1 Sw. & Tr.

433, 8 H. L. Cas. 160. See also In re

Summers, 7 No. Cas. 562, 14 Jur. 791, 2

Eob. 295, where, however, the testator

acknowledged the will (if anything) and
not his signature. As to what is sufficient

evidence that the testator signed before

the witnesses in cases where there is no
direct proof that they saw the testator's

signature, see Co6per v. Bockett, sup.;

Gwillim V. Gwillim, 3 Sw. & Tr. 200, 29

L. J., Prob. 31 ; Pearson v. Pearson, L.

E., 2 P. & D. 451 ; Fischer ,;. Popham,
L. E., 3 P. & D. 246.

(/) In re Allen, 2 Curt. 331; In re

Simmohds, 3 Id. 79 ; Moore v. King, Id.

243, 2 No. Cas. 45, 7 Jur. 205.
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selves subscribe their names in the presence of the testator, though

not necessarily in the presence of each other, {g)^^

As to the 4th point of difference : the clause enacting that no form

of attestation shall be necessary, has been much observed Attestation
clfliUS6 is

upon ; but it seems to mean only that no clause need be unnecessary,

appended to the will, stating that the requirements of the act have

been complied with ; (h) and is not inconsistent with the provision that

the witnesses are to " attest," as well as subscribe the will, the word

"attest" meaning merely to act as a witness, which might in fact be

•done without subscription ; (i) although upon the construction of the

act it may be that no attestation will satisfy its requirements, except

through the outward mark *of subscription, [k) The " subscription,"

*' attestation," and " form of attestation," thus refer to matters essen-

tially different.]

Still, it will be the duty of persons who superintend the execution

of wills, not to be content with a bare subscription of the witnesses'

names, but to make them subscribe a memorandum of attestation,

recording the observance of all the circumstances which the statute

makes necessary to constitute a valid execution ; (i. e., that the signa-

ture was made, or acknowledged, by the testator in the presence of the

witnesses, both being present at the same time, and that they sub-

scribed their names in his presence;) for, though such statement in the

memorandum of attestation is not conclusive, and does not preclude

inquiry into the fact, it would afford a much stronger presumption

that the statutory requisition had been complied with, than where it is

(q) Faulds II. Jackson, 6 No. Cas. Sup. not appear that the signature of the tes-

1 Sued. E. P. S: 342. The dictum contra , tator was on the will at the time of the

in Casement v. Fulton, 5 Moo. P. C. C. attestation, nor that the deceased explain-

140 has not been followed. In re "Webb, ed, in any manner, to the witnesses, the

1 Deane 1, 1 Jur. (N. S.) 1096.] nature of the paper they signed. Pear-

39. A will purported to be signed by son v. Pearson, L. E., 2 P. & D. 451.

a mark. The witnesses were asked, in [(A) Bryan v. "yVhite, 2 Eob. 315, 14

presence of the testator, to sign the will, Jur. 791.]

but, although there was a mark on the (i) Eicketts v. Loftus, 4 Y. & C. 519;

will, at the time, it did not appear that it and see Freshfield v. Eeed, 9 M. & Wels.

was 'made by the testator, or that he knew 404 ; Burdett v. Spilsbury, 10 CI. & Fin.

the contents Of the paper ; nor did he 340 ; Hudson v. Parker, 1 Eob. 14, 8 Jur.

refer to it. It was held that there was no 788.

sufficient acknowledgment of the signa- [(k) See per Sir C. CressweU, Charlton

ture of the testator. Morritt v. Douglass, v. Hindmarsh, 1 Sw. & Tr. 439, 5 Jur.

L. E., 3 P. & D. 1, 42 L. J., Prob. 10. (N. S.) 581, 28 L. J., Prob. 132.]

'The execution is not good when it does
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wanting; [and in the absence of such a, memorandum, the witnesses

are always called upon by the court of probate to make an affidavit

As to testator's that the statutc was in fact complied with.] It will not

hand of be advisable for a testator, [except where absolutely nec-

essary,] to avail himself of the privilege, which the new

act expressly confers, (as the statute of frauds, according to the con-

struction which it received from the judicature, also did,) of acknowl-

edging the signature before the witnesses, instead of signing it in their

presence, or of the permission to sign by the hand of another. The
latter expedient, indeed, ought to be restricted in practice (though the

legislature has not so limited it) to cases of extreme physical weakness,

rendering it impossible or difficult for the testator to write his name;

in such cases, even the exertion of making a mark might be oppress-

As to signing ive. 40 Where a testator is unable to write from ignor-
by mark, or by

i • i o ^ • i
amanuensis. ance, perhaps a mark is to be preferred to a signature by

the hand of another, as being the more usual mode of execution by

illiterate persons ; 41 for in regard to this and all other particulars, the

prudent course is to make the execution of the will conform as much

as possible to the testator's ordinary mode of executing instruments.

Where the will is signed by a third person on behalf of the testator,

the signature, of course, should [though, as we have before seen, it

need not necessarily] be in the name of tbe testator, rather than that

of the amanuensis, who should merely be designated in the memoran-

dum of attestation ; where it *would be proper (though not necessary)

that the peculiar mode of execution should be stated. 42

As to the 5th point : it will be observed, that in the clause above

Attesting wit- stated, which regulates the attestation of wills, the legis-
nesses not re- tti ... « -. •

qu^edtobe lature has dropped the requisition of credibility, as an

ingredient in the qualification of the witnesses; and has,

40. See ante note 4, page 205. and deposed that he did so at the especial

41. Under 7 Will. IV., and 1 Vict., c. 26, request of the testator, and as a mark of

§ 9, no particular form of subscription is approval of the witness by the testator, it

required, if a mark is made use of, which was held that the attestation invalidated

may be done, although the testator can the bequest. Cozens v. Crout, 42 L. J., Ch.

write, it must be made animo testamdi. 840. But, where a will is so attested, if

The same is requisite, whatever form the a subsequent codicil be attested by disin-

subscription may assume. In the Goods terested witnesses, this will operate as a

of Enyon, L. K., 3 P. & D. 92, 42 L. J., re-execution of the will, and the bequest

Prob. 52. See ante note 2, page 202. will be valid. Anderson v. Anderson, IS

42. Where a beneficiary, under a will, L. E,, Eq. 381, 41 L. J., Ch. 247.

subscribed as the third attesting witness,
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moreover, (§ 14,) expressly provided. That if any person who shall

attest the execution of a will shall, at the time of the execution thereof,

or at any time afterwards, be iacompetent to be admitted a witness, to

prove the execution thereof, such will shall not on that account be

invalid. 43

It seems to have been generally considered, that this provision not

only qualifies persons who have been rendered infamous by Persona incom-

. „ . . 1 ,
petenttogive

conviction for crime to be attesting witnesses, (as it clearly ^^HS"!^

does,) but, that it even gives validity to the attesting act

of an idiot or lunatic. This, however, seems very questionable. The

signature, it will be observed, is required to be made or acknowledged

by the testator in the presence of the witnesses; which would seem to

imply that they should be mentally conscious of the transaction, accord-

ing to the construction which was given (as we have seen) (I) to the

same word occurring in the devise clause of the statute of frauds, which

required that the attesting witnesses shouM subscribe in the testator's

"presence;" such requisition being held not to be satisfied in a case, in

which the testator fell into a state of insensibility, before the witnesses

had subscribed their names to the memorandum of attestation ; and

the 14tii section of the recent statute seems to be perfectly quaimcaSon'"

consistent with such a construction ; for that clause does natSs''or°oaer

not in terms dispense with all personal qualifications iu fy iSap™bie!'^'

the witnesses to perform the act ; it only removes the legal disqualifi-

cation, arising out of his incompetency to give evidence of the fact in

a judicial proceeding, which evidently may co-exist with intellectual

capacity, as in the case of a person whose credibility of character has

been destroyed by conviction for crime, a species of disqualification

which was peculiarly inconvenient, as the testator might have been

unaware of its existence, so that there was a special reason for its

removal, which does not apply to palpable infirmity. Surely, if the

43. In Oregon, if a third person sign the same name in English. Yet it does

the name of the testator to the will, at the not appear to be exactly correct to call

request of the testator, it is necessary to such an act a signing of the testator's

state such fact in the attestation, but this name. If that be a signing, we think

is not so if a third person make such sig- that the doctrine of this Oregon case

nature without being asked so to do by would, in that particular, be maintained

the testator. Pool v. Buffum, 3
' Oregon by every court in the country.

438. This rule applies expressly to a (0 Ante p. *87 ;
[and see the judgment

case where the will is executed by a sign- of Dr. Lushington, in Hudson v. Parker,

ing by the testator in a foreign language, 1 Eob. 14, 8 Jur. 786.]

and some one, unasked, signs to the will

B
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legislature intended to enact so novel (not to say absurd) a doctrine, as

that the functions of an attesting witness might be performed by any

one who could scratch a *paper without the least glimmering of intel-

lectual consciousness, this would have been done in terms more clear

and explicit, than by providing that persons incompetent to be admitted

as witnesses to prove the execution of a will, should be sufficient attes-

tators—expressions which seem rather to suppose a personal ability on

the part of the witnesses to pefrform the act but a legal disability to

prove it. Perhaps the point is not very likely to occur in practice ; for

no testator would think of choosing an idiot (m) or lunatic as an attest-

ing witness to his will, unless he were content to have his own sanity

Suggestion as called in question. And here it may be observed, that
to selection of it i i t/>
witnesses. the enlarged license now given, m regard to the quaunca-

tiou of witnesses to wills, will not induce any prudent person to abate

one jot of scrupulous anxiety, that the duty of attesting a will be con-

fided to persons, whose character, intelligence, and station in society,

afford the strongest presumption in favor of the fairness and proper

management of the transaction ; and preclude all apprehension in

purchasers and others, as to the facility with which the instrument

could be supported in a court of justice, against any attempt to

impeach it ; and now that the requisite number of witnesses is reduced

to two, it is the more easy, as well as important, that the selection

should be governed by a regard to such considerations. A devise or

bequest to an attesting witness still, as under the old law, does not

affect the validity of the entire will, but merely invalidates the gift to

the witness, whose competency the legislature has established, by

destroying his interest; and hence the remarks on this enactment have

more properly found a place in a preceding chapter, which treats of the

disqualifications of devisees, (n)

(m) Supposing such persons to be, tech- the presumption being that the will was

nically speaking, competent attesting wit- duly attested, especially if the facts essen-

nesses, the effect of employing two such tial thereto were recorded in a memoran-

witnesaes would be to render it necessary dum of attestation, which was subscribed

to have recourse to the testimony of other by the deceased
;

yet it does not follow

persons, for the purpose of proving the that any such presumption would arise

circumstances of the execution, which in the case of a lunatic witness, whose sub-

could not, in such case, be done (as it scription (though his handwriting might

usually is) out of the mouths of the wit- be proved) could not be considered as

nesses themselves; and it is to be observed affording any security that attention had

that, although, in the case of a deceased been paid to the requisitions of the statute,

witness, proof of handwriting is sufficient, (n) Ante p. *70.
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[By the 21st section it is enacted, " That no obliteration, interlinea-

tion, or other alteration, made in any will after the exe- Alterations to

cution thereof, shall be valid or have any effect, except so attested.

far as the words or effect of the will, before such alteration, shall not

*be apparent, unless such alteration shall be executed in like manner

as hereinbefore is required for the execution of the will ; but the will,

with such alteration as part thereof, shall be deemed to be duly exe-

cuted, if the signature of the testator and the subscription of the

witnesses be made in the margin, or on some other part of the will

opposite or near to such alteration, or at the foot or end of or opposite

to a memorandum referring to such alteration, and written at the end

•or some other part of the will."] (o)

The recent enactments, it will be perceived, preclude in reference to

all wills to which they apply, many of the questions which How far doo-

7. f T mi • •
'"°<=s °f *>=

arose under the statute of frauds. Ihe cases respecting; chapter extend
,, .

* ^to wills made
the local position of the testator s signature, and as to the since i837.

admissibility of an acknowledgment, as a substitute for signing before

the witnesses, the necessity of publication, and the qualifications of

attesting witnesses, are obviously no longer applicable. The statute

has also, by assimilating wills of real and personal estate in regard to

the ceremonial of execution, gotten rid of the numerous questions

which arose out of attempts by testators to create, by an attested will,

a power to dispose of or charge their real estate by an unattested

codicil ; and hence, that part of the present chapter which treats of

these several subjects ranges itself under the mass of legal learning,

which recent legislation has rendered, or rather will eventually render,

obsolete.

The prevention of all questions as to due execution must still

mainly depend on the prudence and attention of the practitioner, who
will, of course, take care to preclude all doubt as to whether the testa-

tor did see the attesting witnesses subscribe, or whether he might have

seen them (for this, it will be remembered, is the true point of inquiry),

by placing the witnesses and the testator in immediate juxtaposition

in the same room during the whole business of the attestation ; nor

will he for a moment be content to rely on the doctrine to be noticed

hereafter, which connects an attested codicil with a prior unattested

will or codicil, as a ground for dispensing with a regular clause of

attestation to each separate testamentary paper.

[(o) See In re Wingrove, 15 Jur. 91 ; In re Hinds, 16 Jur. 1161 ; In re Treeby, L.

E., 3 P. & D. 242.]
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Having regard to the necessity [that the signature should now not

be above or precede the dispositive part of the will,] it seems advisa-

ble, when a testator is in extremis, that the first or *ouly signature

should be at the end ; for it has sometimes happened that a testator

who has begun to sign the several sheets has expired or become

insensible before he had reached the last.

SECTION IV.

Defective Execution supplied by Reference, express or implied.

It remains to be considered in what cases a codicil duly attested

Whether at^ communicatcs the efficacy of its attestation to an unattested

codicil applies will Or previoTis codicil, so as to render effectual any de-
to previous

.

*
i . i . , . , .

wju- Vise or bequest which may be contamed m such prior

activict.,c.26. unattested instrument. It has been repeatedly decided,

[in cases not affected by stat. 1 Vict., c. 26,] where the several

attested and unattested instruments were written on the same paper,

that the latter were rendered valid.

Thus, in De Bathe v. Lord Fingal, (p) where a testator made a will

Where oodicu for the purposc (among others) of appointing guardians

and both are to hls children. This wiU was attested by one witness
MTitteu on - » -t i* •!

same paper. Only, The tcstator afterwards executed a codicil to the

will, written on the same sheet of paper, and attested by three wit-

nesses, and which was declared to be a codicil to his will thereunto

annexed. The attestation was held to apply to the will, so as to con-

stitute it a good testamentary appointment of guardians within the

statute of 12 Car. II., c. 24, which required that the appointment should

have been signed in the presence of two witnesses.

So, in Doe d. "Williams v. Evans, (q) where A made a will profess-

ing to devise freehold property, but which was neither signed nor

attested, though an attestation clause was drawn out; a fortnight

afterwards a codicil was written below this clause on the same sheet

of paper, in the following terms :
—

" I, A, make a codidl to the fore-

going will, and thereby ordain that my wife B be entitled to £200 of

my property in case she marry." (There was no date.) It was

(p) 16 Ves. 167. » (g) 1 Cr. & Mees. 42, [3 Tyr.-56.
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signed by the testator and attested hj three witnesses, who simply

wrote their names under the word " Witness." The Court of Exchequer

held, that the execution and attestation applied to the whole of what

was on the paper ; and, consequently, that the will was duly attested

for the devise of freeholds. The court relied much, on Carleton v.

Griffin, (r) and on the circumstance of the codicil referring to *the

will ; Bayley, B., observing, that if the codicil had not referred to the

will, he should have thought that it did not set up that instrument.

In the preceding cases the attested codicil referred to the unattested

document, but this was not essential where both were writ- where both
are on same

ten on the same sheet of paper. Thus, in Guest v. Willa- paper but with-
,

^ * ... o^'' express

sey, (s) where a testator, on the back of his will which was reference,

duly attested, wrote three codicils of different dates, of which the last

alone was attested by three witnesses, and which did not in terms refer

to the preceding codicils, but merely partially revoked an appointment

of executors made by the second codicil, it was held, that the third

codicil operated as a republication, not only of such second codicil, but

also of the first, between the contents of which and itself there was no

connection. 44

As in all the preceding cases the attested and unattested instruments

were contained in the same paper, ^ossiSZi/ it might have Remarks upon

been considered that the memorandum of attestation, cases.

appended to the posterior docmnent, was intended to apply to both

;

but the line of argument adopted by the court in Doe v. Evans (where

it will be remembered the codicil in terms referred to the will) does not

admit of the case being referred to this principle, but rather leads to

the conclusion, that the result would have been the same if the unat-

tested will and the attested codicil had been detached ; the only effect

of their being united in the .same paper being to render unnecessary

any express reference to the unattested document for the purpose of

identifying it. And the observations which fell from the Court of K.

B. in Utterton v. Robins (<) indicate a strong inclination in that court

to a similar opinion. [And the point is not now open to question.

(r) 1 Burr. 549.] notes ; and see Harvy v. Chouteau, 14

(a) 12 J. B. Moo. 2, [3 Bing. 614.] Mo. 587 ; Van Cortlandt v. Kip, 1 HUl
44. As to effect of subsequently exe- (N. Y.)590; Kendall «. Kendall, 5 Munf.

cuted valid codicils upon wills defectively 272 ; Stover v. Kendall, 1 Coldw. 557

;

-executed, whether the codicil be attached Payne v. Payne, 18 Cal. 291.

or detached, see post chap. VIII. and (t) 1 Ad. & Ell. 423, 2 Nev. & M. 821.
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Thus in Aaron v. Aaron, (u) a testator made a will and two codicils^

each on a separate paper. He described the first codicil as a codicil to-

his will dated, &c., and directed it to be annexed to his said will, but

it was unattested : by the second tlie testator recited that he had made-

and duly executed his will dated, &c., and a codicil annexed thereto and'

dated, &c. ; he described it as a second codicil to his said will, and.

directed it to b^ annexed thereto and to be taken as a second part:

thereof: this codicil was duly attested, and it was held by Sir K.

Bruce, V. C, that the first codicil was *set up by the second. It could

make no difference, he observed, whether the codicil was written on

the same paper as the will or not ; a codicil was referred to, and there-

was no dispute what the instrument was.] These authorities show that

no reliance is to be placed on the early case of Att.-Gen. v. Baines, (a;)

where a testator made a will in his own handwriting, but without wit-

nesses, and afterwards made a codicil, wherein he recited and took

notice of the will, which codicil was subscribed by four witn^ses, and

it was treated as clear by the L. C. that the will was inoperative tO'

devise freehold lands.

It should seem, however, that where the attested codicil is detached'

te^eujodioii
from and does not refer to the unattested will or previous

OT^u'butnotto codicil, it will not have the effect of curing the defective-

trated'oodfdi. execution of such prior testamentary document.

Thus, in Utterton v. Robins, (y) where a testator, by several unwit-

nessed memoranda, subsequent to his will (which was duly attested,,

left a freehold house, which, among other estates, he had acquired

since the date of the will, to his daughter, and afterwards made the

following codicil, which was duly attested :—" I make this a further

codicil to my will, which bears date 12th Sep., 1823; I give and

devise all real estates, purchased by me since the execution of my said

will, to the trustees therein named, their heirs, &c., to the uses and

upon the trusts therein expressed concerning the residue of my real

estates ;" it was certified on a case from chancery, that the house passed

to the trustees and not to the daughter.

In this case the language of the second codicil seemed to repel the

supposition, that the testator intended the estates purchased since the

[(m) ,3 De G. & S. 475. See also Allen (x) Pre. Ch. 270, 8 Ch. Eep. 10.

V. Haddock, 11 Moo. P. C. C. 427, stated (y) 1 Ad. & Ell. 428, 2 Nev. & M. 82U
post p. *119.]
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execution of the will to pass by the prior codicil ; unless, indeed, when
lie speaks of his "will," he is to be understood («) as whether the

» . 1, 1 .11 "will "includes
reierrmg to all the prior testamentary documents, includ- aoodiou added

ing the unattested codicil, according to the principle laid

down by Sir L. Shadwell in Gordon v. Lord Reay, (a) where a testator,

by a second codicil (which was duly attested,) after *reciting his will

(which was also duly attested) by date, expressly confirmed all his pro-

visions and bequests in it in favor of a certain individual : and the

V. C. was of opinion that this confirmation had the eifect of entitling

her to the benefit of a charge created on his freehold estates, by a prior

unattested codicil, on the ground that the second codicil amounted to a

republication (6) of the first. "The first codicil," he said, "is part of

the will, and if the second codicil is a republication of the will, it is

a republication of eveiytliing that is part of the will. The second

codicil does refer to the will; it ratifies and confirms the will and

everything that is part of it."

[But this decision has been quesjtioned. "It may well be," said Sir

G. Jessel, in Burton v. Newbery, (c) "that where you describe a will

generally without date, and say, 'I confirm my will,' you might

interpret the word ' will ' as including the whole of the testamentary

disposition
;

(cZ) but it appears to me that that was not the case in Gor-

don V. Lord Reay. . . . The only reference was to a will bearing

date a certain day, that is, as I understand it, to a described instrument,

which excludes instruments of subsequent date." On this principle in

Button V. Newbery, where a testator made his will, and then made a

[(») Not that lie was, in fact, so under- in a previous valid codicil, and where

stood ; the court showed, not obscurely, it only fails to set up a previous invalid

that it thought there was no sufficient codicil.]

reference to the will. Besides, the testa- (6) As to republication, see post chap,

tor had not purchased any real estate VIII.

since the execution of his "will" in the [(c) See Piggott v. Wilder, 26 Beav.

wider sense.] 90, wljere the reference was to the will

(o) 5Sim. 274; see alsoCrosbie 11. Mac- of another person. See also Fuller v.

doual, 4 Ves. 610
;
[Farrer v. St. Gather- Hooper, 2 Ves. 242 ; Jauncey v. Attorney-

ine's College, L. E., 16 Eq. 19 ; Green v. General, 3 Gif. 308, where the question

Tribe, 9 Ch. D. 231; all referred to post was whether "legacies herein mentioned"

chap. VII., ad fin., where the comprehen- included legacies given by codicil,

siveness of the word "will" is considered (d) 1 Ch. D. 284, 240 ; Gordon v. Lord

with reference to the subject of revoca- Eeay was treated as an authority (together

tion and revival. In Green v. Tribe, with Doe v. Evans) by K. Bruce, V. C, in

Fry, J., points out the distinction between Aaron v. Aaron. See also Kadburn v.

cases where the narrower sense would Jervis, 3 Beav. 460.

operate to revoke a clear gift contained
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codicil, which was attested by A and B, who took benefits under the

codicil, and afterwards made another codicil " to his last will dated,"

&c., which was duly attested, but did not refer to tlie prior codicil (all

these instruments being on separate papers,) it was held by the M. E.

that the second codicil did not republish the first, and, consequently,

that the gifts to A and B under the first codicil failed. But this strict-

ness of interpretation may be excluded by the context. Thus in Aaron

V. Aaron, (e) where the second codicil referred specifically to the will

and first codicil each by its date, and then confirmed the will only, it

was argued that this . indicated a clear intention to confirm the will

exclusively, and the V. C. admitted that the argument was apposite

;

but referring to the other terms of the codicils, he said the intention

of the second codicil, as collected from the whole of *it, was to confirm

the first codicil. It was indeed obvious that the testator intended to

leave two codicils.

Since the stat. 1 Vict., c. 26, there is this further reason against

2. Since iviot., applying Gordon v. Lord Reay as an authority for hold-

A codicil not iug an Unattested paper to be included under a reference

notnowi?oiu£ to the " wiU j" namely, that such a paper is not now, as it

"codicils" formerly was, admissible to probate, and cannot properly

duly attested bc regarded as part of the will or as a codicil to it. If

isfy its strict therefore a testator makes several codicils, some of which

are, but others are not, duly attested, a subsequent codicil

confirming "his will and codicils" confirms only the duly attested

codicils.

This point M'as determined in Croker v. Marquis of Hertford. (/)

oaseofCroker Dr. Lushingtou delivered the judgment of the privy
^ ""^

'

council, and said that "the strict and primary sense of

the word 'codicil' was a testamentary instrument which would, per se,

become valid immediately on the death of the testator; that the words

of the codicil in the case before him, when so interpreted, were sensi-

ble with reference to extrinsic circumstances ; for there were codicils

duly executed so as to come within the strict and primary sense; there-

fore, according to the rule of construction stated by Mr. Wigram, {g)

however capable the words might be of another and popular interpre-

tation, or however strong the intention of the testator, the strict and

(e) 3 De G. & S. 475, stated above, p. tess Ferraris v. Marquis of Hertford), 3

*115. Curt. 468, 7 Jur. 261, 2 No. Cas. 230.

[(/) 4 Moo. P. C. C. 339, 8 Jur. 863, 3 (g) Wigram on Wills, p. 17.

No. Cas. 150, affirming S. C. (mom. Coun-
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primary sense must be adhered to." On the same principle, Sir H.
J. Fust held (K) that codicils not duly attested, though Nor in the

written on the same paper as the will, were not ratified

by a codicil of subsequent date which referred only to the will. But,

as was implied in the reasons given for those decisions, the case is

different where there is no instrument which satisfies the strict meaning

of the words of reference. Another rule of construction pre^^^here
stated by the same learned writer (i) then prevails. For duty\^°ed
where there is nothing in the context of a will to make it

°°'*"='''

apparent that a testator has used words in any other than their strict

and primary sense, but his words, so interpreted, are insensible with

reference to extrinsic circumstances, the court may look into the

extrinsic circumstances to see whether the meaning of the words be

sensible in any popular or secondary sense, of which with reference to

these circumstances they are capable. Accordingly, in * Ingoldby v.

Ingoldby, ilc) where there was a paper purporting to be a codicil, and

subsequently the testator duly executed a codicil not referring to the

paper, except by being called " another codicil to my will," Sir H. J.

Fust held that the first paj)er, purporting to be a codicil, was thereby

rendered valid, and he distinguished the case from Croker v. Marquis

of Hertford, on the ground that there were not, as in that case, any

duly executed codicils to which the last codicil could be held to refer.

In Allen v. Maddock, (l) the subject was fully discussed by Lord

Kingsdown. In that case a will was made and signed in or duly attested

the presence of one witness only. Afterwards the testa-

trix made a codicil which commenced—" This is a codicil to my last

will and testament," and was duly executed. No other will having

been found, it was iield in P. C, upon parol evidence of the circum-

stances, that the two papers, as together containing the will and codi-

cil, were entitled to probate. From Lord Kingsdown's defecto?'^eou-

judgment, it is clear that the question whether an imper- uveSrum^nt
fectly executed paper is made effectual by a later perfectly ^orated!

""'°''

executed one depends on the question whether the earlier paper is

incorporated in the later : in other words, whether the reference be

such as with the assistance (if necessary) of parol evidence of the cir-

oumstances will be sufficient to identify it. Difficulties will of course

(A) Haynes v. Hill, 7 No. Cas. 256, 1 l{k) 4 No. Cas. 493.

Bob. 795, 13 Jur. 1058. {I) 11 Moo. P. C. C. 427, affirming 3 Jur.

(i) Wigram on Wills, Prop. 3. (N. S.) 965.
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sometimes arise upon the evidence
;
(m) for instance, a reference by a

testator to his last will, or to a first or second codicil, is a reference in;

its own nature to one instrument to the exclusion of all others, and

the description identifies the instrument; but a general reference to

codicils, of wliich there may be several, is different, and probably not

easy to render effectual by extrinsic evidence. But where the parol

evidence sufiSciently proves that, in the existing circumstances, there

is no doubt as to the instrument, it is no objection to the admission

of the evidence that by possibility circumstances might have existed

in which the instrument referred to could not have been identified.

In short, any unattested paper which would have been incorporated in

an attested will or codicil executed according to the statute of frauds,

is now in the same manner incorporated if the will or codicil is exe-

cuted according to the requirements of the act of 1 Vict., c. 26, but

with this impor*tant distinction, that since that act an unattested codi-

cil is not part of the will for any purpose, and consequently is not

incorporated or confirmed by a codicil of subsequent date referring

only to the will, in)

The principle being thus the same under both statutes, it follows

that, subject to the distinction just noted, the circumstance of the well-

executed instrument being written on the same paper as the imperfectly

executed one, must still be regarded as materially helping to identify

the latter as the document referred to by the former, (o) And a dis-

tinction may fairly be drawn between a case where the later and well-

executed instrument contains a reference, more or less particular, to

another document, and a case where the later and well-executed instru-

ment contains no express reference to any other ; in the latter case the

mere circumstance of its being on the same paper with others may
possibly furnish ground for implying a reference to all the others, so

as to incorporate and set up all. Such appears to have been the case

in Guest i;. Willasey, (jp) where the third codicil was thus—"I now
appoint A to be my executor in the room of B above mentioned, with

full power to act, &c. Witness my hand." So, in In re Cattrall, (q)

where, underneath his will, a testator wrote and signed some unattested

(m) See In re AUnutt, 33 L. J., Prob. 86. cumstance existed ; but, even without it,

(n) See 11 Moo. P. C. C. '455, 401; tliey are covered by Allen v. Maddock
and as to incorporation, sv/p. p. *89. and Ingoldby v. Ingoldby, sup.

(o) In re Terrible, 1 Sw. & Tr. 140. In (p) 2 Bing. 429, 3 Bing. 614, ante p.

re Smith, 2 Curt. 796, 1 No. Cos. 1, and *115.

In re ClaringbuU, 3 No. Gas. 1, this cir- [q) 33 L. J., Prob. 106.
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additions ; and under these he afterwards wrote some further additions,,

which were duly signed and attested ; it was held by Sir W. P. Wilde

that the presumption was that this signature and attestation were

intended to apply, and that they gave effect, to all that went before.

But this presumption is rebutted by an express reference of narrower

scope. Thus, a reference to the "will" does not set up an unattested

writing, though all three are on the same paper, the unattested writing,,

as we have seen, not being a part of the will, (r)

An unexecuted alteration in a will is not rendered valid by a codicil

ratifying and confirming the will, unless in such *codicil Unexecuted
, , .

alterations,

the alteration "be specially referred to, (t) or unless it be wJien renderedi
^ *'

^ ^ ,
valid by subae*

jjroved affirmatively by extrinsic evidence, that the alter- i^^nt codiou.

ation was made before the codicil
;
(w) and even then, if it appear to-

be deliberative only, it will not be included in the probate.] (x)

(r) In re Willmott, 1 Sw. & Tr. 36 ; In alterations were made, see ch. VII., § 2,.

re Peach, Id. 38. See also Haynes u. ad fin.

Hill, 1 Bob. 795, 7 No. Cas. 256, 13 Jur. {u) See per Sir H. J. Fust, lb. ; In re

1058 ; In re Phelps, 6 No. Cas. 695 ; In Tegg, 4 No. Cas. 531 ; In re Wyatt, 2 Sw.

re Hutton, 5 No. Cas. 598. & Tr. 494, 31 L. J., Prob. 197.

(t) Lushington u. Onslow, 6 No. Cas. (i) In re Hall, L. K., 2 P. & D. 256.1

183, 12 Jur. 465. As to presuming when
[*121]
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^CHAPTER VII.

EEVOCATION OF WILLS.l

SECTION I.

By Marriage aind Birth of Children,, w Marriage alxme.

Under the law which existed prior to the act of 1 Vict., c. 26, the

Effect of mar- marriage of a woman absolutely revoked her will, and
Tiage alone

i i t ,

under old Jaw ! that, too, though her testamentary capacity was subse-

1. What are we to understand by the

term revocation of a will? By revoca-

tion of a will is meant the destruction of

its operative power, either in part, or

•entirely, by some extrinsic act done in

regard to it, or by the making and pub-

lishing of a later instrument in the

nature of a will, with the intention of

•destroying the operative power of the

former. Chistmas v. Whinyates, 3 Sw. &
Tr. 81 ; In the goods of Woodward, L. E.,

2 P. & D. 206, 40 L. J., P. & M. 17.

Kevocation is an act of the mind, demon-

strated by some outward and visible sign

or symbol of revocation. White v. Caa-

ten, 1 Jones L. 197. It may be remarked

in the outset, that the legal presumption

is, when a will has once been properly

executed, with all the formalities required

by the statute, that it continued to exist

until the death of the testator. 2 Greenl.

Ev., § 680; Jackson v. Betts, 9 Cowen

208; Hildreth a. Schillinger, 2 Stock.

196. However^ this preSUmption may

always be rebutted by actual proof of its

revocation. 2 Greenl. Ev., § 680. But

it appears that it has been held, in Ver-

mont, that if a will which was duly exe-.

cuted and properly published, cannot be

found after the death of its maker, its

[*122]

absence will amount, prima facie, to proof

of revocation. But the presumption being

one of fact, may be rebutted, and the will

established by proper proof of its con-

tents. Minkler v. Minkler, 14 Vt. 125

;

Dudley «. Wardner, 41 Vt. 59. To the

same effect, see Homerton v. Hewitt, 25

L. T. (N. S.) 854; Idley v. Bowen, 11

Wend. 227; Betts v. Jackson, 6 Wend.
173; Durant v. Ashmore, 2 Rich. 184;

Legare v. Ashe, 1 Bay. 457. So, too, in

absence of all proof as to who destroyed

the will, this presumption will prevail.

Appling V. Eades, 1 Gratt. 286. Kevoca-

tion is a question of intention, and the acts,

conduct, and declarations of the maker of

the will are admissible for the purpose of

ascertaining whether it was revoked. Smi-
ley «. Gambill, 2Head 164; Fordu.Ford,?

Humph. 92, 104; Boudinot v. Bradford, 2
Yeates 170. The fact of revocation may
be established by circumstantial evidence,

as well as by positive proof. Smiley v.

Gambill, iM supra. What amounts to

revocation is a question of law. lb.

Where the animus revocandi is doubtful,

the onus of proving it is upon the party

who alleges it. Means v. Moore, 3 Mc-
Cord 282. It is said by Walworth, C, in

Betts V. Jackson, 6 Wend. 173 : " Deola-
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quently restored by the event of her surviving her husband. (a)2 [But

a will made by a woman before marriage, and operating —in case of &
° ' ^ ° woman;

as an appointment under a power, was not necessarily

rations of a testator, in his last sickness,

are admissible evidence to strengthen or

repel the presumption, that a will once

legally executed, but not found on the

death of the testator, had been destroyed

by him." But the presumption will not

arise where the will was, in the first

instance, obtained by unfair means, and,

soon after its execution, the testator sick-

ened and died, or where, from the time

of the execution of such will until death,

his mind was too weak to judge of the

propriety of revocation. Irish i. Smith,

8 Serg. & E. 573. In regard to weakness

of mind, in connection with revocation,

it was said, in Warner v. Beach, 4 Gray

162, 164, by Shaw, C. J.. "The only

other circumstances, intimated as ground

of revocation of this will, are the increase

in value of the real estate, and the long

continued insanity of the testator which

disabled him from altering his will. The

former circumstance alone would have no

weight ; and it is only the great length of

time, during which this disability lasted,

which appears to give it any plausibility.

It is said that a will is ambulatory during

the life of the testator because he may at

any time alter or change it. If this could

be held to mean that he must always have

the capacity to revoke, it would follow

that any attack of insanity would operate

as a revocation, which would prove far

too much. And we have no law, no rule

or maxim, intimating a distinction in this

respect between the existence of insanity

for a longer or shorter period of duration.

1^0 case was cited by the counsel, and we

are aware of none, where any insanity

after making a will is held to revoke the

will. In Force and Hembling's case, 4 Co.

61 (6), the court,- in commenting upon

the ambulatory character of a will, to the

end of life, suspended in case of a woman
who makes a will and marries, and thus.

by herown act,is disqualified by the disabil-

ity of coverture, say :
' It would be against

the nature of a will to be so absolute, that

he who makes it, being of good and per-

fect memory, cannot countermand it. But

when a man of sound memory makes his

will, and afterwards, by the visitation of

God, becomes of unsound memory, (aa

every man for the most part, before hi»

death is) God forbid that this act of God
should be a revocation of his wiU, which

he made when lie was of good and perfect

memory.' This was not an adjudicated

point in the case, but it was put by way
of illustration, as an unquestionable rule-

of law, and as such, is an authority enti-

tled to respect." See Wms. Ex'rs (6th

Am. ed.) 162, et seq.; 1 Kedf. on Wills

292, et seq.; Flood on Wills 331, et seq.;

4 Kent 520, et seq. ; 1 Powell on Devises

515, et seq.

(a) Forse and Hembling's case, 4 Bep,

61, And. 181 ; Cotter v. Layer, 2 P. W.
624; Doe v. Staple, 2 T. E. 695 ; see also

Hodsden v. Lloyd, 2 B. C. C. 533
;
[Long

V. Aldrfed, 3 Add. 48.]

2. Fransen's case, 26 Penna. St. 204
j

Walker v. Hall, 34 Penna. St. 483; 1

Powell on Devises 545 ; 2 Greenl. Ev., §

684. The New York statute provides

that the will of a.feme sole shall be revoked

by marriage. Eev. Stat., pt. 2, ch. 6, art.

3, ? 42. So, too, in Oregon, (Deady'&

Stat., ch. 64, I 7): Missouri, (Wagner's

Eev., ch. 145, I 6) ; Indiana, (Eev. 1876,

pt. 4, ch. 3, § 5) ; Arkansas, (Eev. Stat.,

1874, I 5767) ; Alabama, (Code 1876, ?

2283,) and California, (Civil Code 1876,^

J 6300.) But in Oliio, the statutory pro-

vision is, that such will shall not be

revoked by marriage. Eev. Stat., oh.

123, I 37. And where the will of a mar-

ried woman, which was made while she

was a feme sole, has been admitted to pro-

bate, in ignorance of the fact of her subse-
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revoked by her marriage
; (6) nor was a will so operating and made

•during the coverture necessarily revoked by the death of the hus-

band.] (o)

The marriage of a man, however, had no such revoking effect upon
—in case of a his prcvious testamentary disposition, in regard to either

real or personal estate, on the ground, probably, that the

law had made for the wife a provision independently of the act of

the husband, by means of dower ; 3 nor did the birth of a child alone

quent marriage, slie may be declared in-

testate upon the final accounting. Davis'

estate, 1 Tuclc. 107. TJie reason for the

rule that the marriage of a woman sub-

sequently to her having made a will,

revoked it, rested on the fact that the

woman becoming covert became thereby,

on account of the marital rights of her

husband, disabled to dispose of the prop-

erty devised or bequeathed by the will,

and so her will ceased to be ambulatory,

thus losing one of the necessary charac-

teristics of a will. Morton v. Onion, 45

Vt. 145. C. made her will, being, at the

time, unmarried ; she afterwards married

;

at the time of her marriage, her husband

agreed that the will should not be affected

by the marriage. It was held that, as

there was no ante-nuptial agreement to

keep the property of C. separate, nor to

•cut down her husband's right thereto, her

will was revoked by the marriage, as to

all personalty, whether choses in posses-

sion or action. In re Polly Carey's Estate,

49 Vt. 236. But in Illinois, since the act

of 1861, the will of a feme sole is not

revoked by marriage. In re Tuller, 79

111. 99. The act of 1872, in that stat?,

referred to subsequent marriage only, and

was not intended to, and did not, apply

to marriages celebrated before the act

took effect. lb.

[(b) Logan v. Bell, 1 C. B. 872 j and

compare Douglas v. Cooper, 3 My. & K.

378.

(c) Morwan v. Thompson, 3 Hagg.

239 ; Clough v. Clough, 3 My. & K. 296

;

Da Hourmelin i;. Sheldon, 19 Beav. 389.

But of course if the power be given to

the wife "in case she dies in the life-

time of her husband," and in case of her

surviving, the property is given to her

absolutely, a will made during coverture

is inoperative if the wife survives, as the

power never arose. Price v. Parker, 16

Sim. 198; Trimmell v. Fell, 16 Beav.

537; Willook v. Noble, L. K, 7 H. L.

580; and will not even raise a case of

election. Blaiklock v. Grindle, L. E., 7

Eq. 215.]

3. In reference to implied revocatibns,

arising from change of circumstances, or

alterations in the family relations of the

testator, it was said by Shaw, C. J. :
" Our

statute of wills, in providing that wills

shall not be revoked, unless by cancel-

ling, or by another will, &c., excepts

revocations implied by law, from subse-

quent changes in the condition and cir-

cumstances of the testator. Rev. Sta. ch.

62, I 9. What those changes are, the

statute does not intimate ; it is left to be

decided by the general rules of law.''

Warner u. Beach, 4 Ga-ay 162, 163. In
Illinois, if a man make a will by which

he disposes of all his estate without mak-
ing any provision in contemplation of

the relations arising from marriage, and
then marry, the will will be revoked by
his marriage alone. American Board v.

Nelson, 72 111. 564; Duryea v. Duryea,

85 111. 41; Tyler v. Tyler, 19 111. 151.

The wife is heir to the husband, and vice

versa, in Illinois, if there be no child or

descendant of a child, and hence the

marriage after making a will which dia-
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revoke a will made after marriage, since a married testator must be

supposed to contemplate such event ; and the circumstance that the

testator left his wife enceinte without knowing it, was held not to

impart to the posthumous bipth any revoking effect. (d)4

poses of the whole estate, will revoke the

will. lb. Marriage only is a presump-

tive revocation of a will under the Ehode
Island statute, but this presumption may
be rebutted by showing acts done by the

testator, or circumstances which show an

evident intention on his part that his

will shall remain in force, notwithstand-

ing the marriage. Evidence of such acts

and circumstances is, therefore, always

admissible. Wheeler v. Wheeler, 1 B. I.

364 ; MiUer v. Phillips, 9 K. 1. 141. See

2 Greenl. Ev., ? 684. But quwre, whether

marriage alone shall be a revocation in

South Carolina. Jacks v. Henderson, 1

Desaus. 543. In Virginia, under the

Code, ch. 122, § 7, marriage is a revoca-

tion of a will, except a will made in pur-

suance of a power of appointment, when

the estate thereby appointed would, not,

in default of such appointment, pass to

the testator's heir, personal representative

or next of kin. Phaup v. Wooldridge, 14

Gratt. 332. So; too, in Kentucky, (Gen.

Stats. 1877, ch. 113, I 9) ; North Caro-

lina, (Bat. Eev., ch. 119, i 42) ; Byrd v.

Surles, 77 N. C. 435 ; and West Virginia,

(Code 1868, ch. 77, ? 6.) But in some

of the states the provision is simply that

marriage, per se, shall operate as a revoca-

tion. This is so in Bhode Island, (Gen.

Stats., tit. 24, ch. 17, I 6) ; South Caro-

lina, (Stats. 1873, tit. 3., ch. 86, ? 8);

and Georgia, (Code 1873, § 2477.) In

Nevada, the statute provides that mar-

riage shall revoke unless provision be

made for the wife. Compl. Laws, § 821.

But in Indiana the marriage of a man
shall not, per se, revoke his will. Bowers

V. Bowers, 53 Ind. 438. But in Missduri

if a man leave a widow, of whom no

mention is made in the will, he is held to

have died intestate as to the widow,

i V. CFallon, 2 Mo. 29. In Penn-

sylvania, if a man having made his will

marries, and dies leaving a widow, he

dies intestate as to his widow, the will is

revoked pro tanto. Walker v. Hall, 34

Penna. St. 483 ; Edwards' appeal, 47 Id.

144. And if he leaves no known heirs or

kindred it will be such a revocation as to

give the widow both his real and personal

estate absolutely. Walker v. Hall, ubi

supra. In a case in Ohio, when B., being

about to marry J., made a will bequeath-

ing " to my intended wife J. the sum of

one thousand dollars, to be paid to her

within one year after my decease," and

directed the residue to be equally divided

among his children ; and was married to

J., who deserted hira, and he procured a,

divorce from her on that ground, it was

held that there was no revocation, and

that the will being positive and uncon-

ditional, J. was entitled to the legacy,

after the death of B., without having

revoked the will. Charlton <,. Miller,

Adm'r, 27 Ohio St. 298.

(d) Doe V. Barford, 4 M. & Sel. 10.

4. The rule of the civil law was that

the birth of a child, not foreseen by the

testator, operated as a revocation of the

entire testament. It was not so, however,

as to a codicil, where there was no testa-

ment. Bloomer v. Bloomer, 2 Bradf. 339.

While the common law did not adopt

this rule of the civil law, it allowed the

birth of a child, in conjunction with other

circumstances, to be sufficient to work an

implied revocation. In the American

states, this rule has been extensively, if

not universally, adopted, at least to the

extent of a revocation pro tanto, to let in

children born subsequently to the making

of the will. "In this country, we have

much statute regulation on the subject.

There is no doubt that the testator may,

if he pleases, devise all his estate to



272 EEVOCATION OF WILLS [CHAP. VII., § I.

Marriage and the birth of a child conjointly, however, revoked a

vocation^ 'mar-
™^°'® ^'''^^> whether of real or personal estate; these *cir-

crfabiwren.'"^'"
cumstances producing such a total change in the testator's

strangers, and disinherit his children.

This is the English law, and the law in

all the states, with the exception of Loui-

siana. Children are deemed to have suffi-

cient security in the natural affection of

parents, that this unlimited power of dis-

position will not be abused, If, however,

the testator has not given the estate to

a competent devisee, the heir takes, not-

withstanding the testatormay have clearly

declared his intention to disinherit him.

The estate must descend to the heirs, if it

be not legally vested elsewhere. Denn
V. Gaskin, Cowp. Hep. 657 ; Jackson v.

Schauber, 7 Cowen's Kep. 187 ; S. C, 2

Wendell's Eep. 1. This is in conform-

ity to the long established rule, that in

devises to take place at some distant

time, and no particular estate is expressly

created in the meantime, the fee descends

to the heir. But by the statute laws of

Maine, Vermont, New Hampshire, Mas-

sachusetts, Connecticut, New York, New
Jersey, Pennsylvania, Delaware, Ohio,

and Alabama, a posthumous child, and,

in all of those states except Delaware

and Alabama, children born after the

mating of the will, and in the lifetime

of the father, will inherit in like manner

as if he had died intestate, unless some

provision be made for them, in the will,

or otherwise, or they be paiticularly

noticed in the will. The reasonable ope-

ration of this rule is only to disturb and

revoke the will pro tanto, or as far as duty

requires. The statute law in Maine, New
Hampshire, Massachusetts, and Ehode

Island, goes further, and applies the same

relief to all children, and their legal rep-

resentatives, who have no provision made

for them by will, and who have not had

their advancement in their parent's life,

unless the omission in the will should

appear to have been intentional. In

South Carolina, the interference with the

.
[*123]

will applies to posthumous children ; and

it is likewise the law, that marriage and

a child work a revocation of the will. In

Virginia and Kentucky, a child born

after the will, if the testator had no chil-

dren before, is a revocation, unless such

child dies unmarried, or an infant. If

he had children before, after-born chil-

dren, unprovided for, work a revocation

pro tanto. In the States of Maine, Massa-

chusetts, Ehode Island, Connecticut, New
York, Maryla!nd, and, probably in other

states, if the devisee or legatee dies in

the lifetime of the testator, his lineal

descendants are entitled to his share,

unless the will anticipates and provides

for the case. This is confined, in Con-

necticut, to a child, or grandchlild; in

Massachusetts, Rhode Island, and Maine,

to them, or their relations; and in New
Yorji, to children or other descendants. The

rule in Maryland goes further, and, by

statute, no devise or bequest fails by

reason of the death of the devisee or

legatee before the testator ; and it takes

effect in like manner as if they had sur-

vived the testator By the New York
Bevised Statutes, vol. II., 64, g 4.3, if the

will disposes of the whole estate, and the

testator afterwards marries, and has issue

born in his lifetime, or after his death,

an(J the wife or issue be living at his

death, the will is deemed to be revoked,

unless the issue be provided for by the

will, or by a settlement, or unless the will

shows an intention not to make any pro-

vision. No other evidence to rebut the

presumption of such revocation is to be

received. This provision is a declaration of

the law of N^w York, as declared in Brush

V. Wilkins, with the additional provision

of prescribing the exact extent of the proof

which is to rebut the presumption of a

revocation, and thereby relieving the-

courts from all difficulty on that embar
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situation, as to lead to a presumption, that he could not

intend a disposition of property previously made, to continue un-

rassing point." 4 Kent (5th ed.) 525, et seq.

This contingency is provided for by stat-

ute in Georgia. The statute of that state

enacts that the marriage of the testator,

or the birth of a child to him, after the

making of a will in which no provision

is made in contemplation of such an

event, shall be a revocation of the will.

In considering the provisions of this stat-

ute, it was said by McCay, J, ;
" The re-

vocation is, by these words, (of the statute)

made to turn, not upon any provision

made for the wife or child, but upon

whether the testator, by his Ml, has made
a provision for mch an event. If, by his

will, he has done so, the wiU is not re-

voked ; if he has not, it is revoked. It

is immaterial whether this provision for

the event is a provision for the benefit of

the wife or child or not ; it is enough if it

is for the event. If the proitmons of the mil

meet the requirements of the statute, it is

not revoked ; if they do not, it is revoked.

Whether the wife or child is provided for

in some other way has nothing to do with

it ; the law by its express, positive terms,

makes it turn upon the provisions of the

will." Deupree <'. Deupree, 45 Ga. 415,

439. See also Holloman v. Copeland, 10

Ga. 79. And in Virginia, marriage and

the birth of a child will work a revoca-

tion. Wilcox V. Kootes, 1 Wash. (Va.)

140. But this rule will not apply to

children born to the testator by a second

wife, to whom he was married after the

making of the will, there being children

of the first marriage. Yerby v. Yerby, 3

Call 334. And in Iowa it is held that

the subsequent birth of a child will ope-

rate as a revocation of a will. Fallon v.

Chidester, 46 Iowa 588; Negus v. Negus,

Id. 487 ; McCullumi). McKenzie, 26 Iowa

510 ; Carey v. Baughn, 36 Iowa 540. The
statute of Iowa in force prior to the code

of 1851 provided for a partial revocation

of the will in case of the birth of chil-

dren to the testator after publication of

the will, instead of a total revocation as

at common law. The repeal of those

statutes liad the effect to restore the com-

mon law rule. Negus v. Negus, ubi supra.

So, too, in Ohio, it seems that the birth

of a child will operate as an implied

revocation of a will. Ash v. Ash, 9 Ohio

St. 383 ; Evans v. Anderson, 15 Ohio St.

324. And where the testator survives the

child, the will having been revoked by
the birth of the child, it is not revived

by the fact that the testator survived the

child. Ash v. Ash, uhi supra. And it

seems that the same rule prevails in

Pennsylvania as to the revocation by im-

plication on account of the birth. of a

child. But such revocation is not absolute

as at common law, but only pro tanto, and

that, too, only in case no provision is

made in the will for after-born children.

Walker v. Hall, 34 Penna. St. 483;

Young's Appeal, 39 Penna. St. 115 ; Ed-

wards' Appeal, 47 Penna. St. 144 ; Tom-
linson u. Tomlinson, 1 Ash. 224 ; Coates

V. Hughes, 3 Binn. 498; Hollingsworth's

Appeal, 51 Penna. St. 518 ; Grosvenor v.

Fogg, 81 Penna. St. 400; Willard's

estate, 68 Penna. St. 327. The provision

extends to the case of a child en vejitre sa

mere. McKnight v. Bead, 1 Whart. 213.

A recital ip the will, as follows :
" Having

the utmost confidence in her (wife's) in-

tegrity and believing that should a child

be bom to us, she will do the utmost to

rear it to the honor and glory of its

parents," is not such a, provision for an

after-born child as would prevent revoca-

tion pro tanto of the will. Walker v. Hall,

ubi supra. But see Beck v. Metz, 25 Mo.

70. In Tomlinson v. Tomlinson, ubiswpra,

it is said that the reason the birth of a

child will work a revocation of the will

is because it produces a change in the

duties and obligations of the testator.

But the appointment of the wife as testa-

S
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changed. 5 This rule (which was borrowed from the civil law) (e) was

applied by the ecclesiastical courts to wills of personalty, at an early

mentary guardian will not be revoked by

the birth of a child. Hollingsworth's

Appeal, uhi supra. In Indiana the birth

of a child to the testator after the execu-

tion of his will worlcs an entire revocation

of the will, provided that no provision is

made in the will for after-born children.

Hughes V. Hughes, 37 Ind. 183. So, too,

in the case of a posthumous child. Morse

V. Morse, ,42 Ind. 365. In Connecticut

all wills, legacies and testamentary dispo-

sitions, whether total or partial, are re-

voked by the birth of a child. Rev.

Stats. Conn. 1849, tit. XIV., eh. 1. And
in Ehode Island a will is revoked p-o

tamto, at least, by the after birth of a

child not provided for, even if such

omission was intentional. Chace v. Chace,

6 E. I. 407 ; Potter v. Brown, 11 E. I.

232. But in Maryland it was doubted

whether this would operate as a revoca-

tion. Tongue v. Morton, 6 Harr. & 3.

21. It appears that in New Jersey lega-

cies for " children bom and to be born "

will prevent the operation of the act of

1824, providing for revocation pro tanto

of the will as to a posthumous child, " if

neither provided for by settlement, nor

disinherited." Stevens v. Shippen, 1

Stew. (N. J.) 487. And in Missom-i it

has been held that a provision in a will

that a certain child shall take no part of

the estate, is a sufficient provision for

such child, under the statute to prevent a

5. The marriage of the testator, subse-

quently to his making his will, and the

birth of issue from that marriage, works

an implied revocation of the will, on

account of the presumption that a testator

intends to an-ange the disposition of his

estate in accordance with the new duties

which devolve upon him from the new

relations which he has assumed. But it

being a premmption of intention, this pre-

sumption may be rebutted. Brady v.

Cubitt, Dougl. 31. But it is said in Sherry

V. Lozier, 1 Bra4f. 437, that by the eccle-

siastical and common law, this presump-

tion could not be rebutted. Although

the change of circumstances of the testa-

tor arising from marriage and the birth

of issue has long been held to effect an

implied revocation of a will, it is as

strongly held that one of these ingredi-

ents is essential to work an implied revo-

cation, and that, both of them being

wanting, any other change in the testa-

tor's circumstances will not work an im-

plied revocation of a previous will. Dela-

field V. Parrish, 1 Eedf. 1. In the case

of Brush V. Wilkins, 4 Johns. Ch. 506,

this question was veiy thoroughly con-

sidered, and the Chancellor held that

implied revocations were not within the

statute of frauds, but that the subsequent

marriage and birth of a child are an

implied revocation of a will, both of real

and personal estate ; but that such implied

revocations were presumptive, merely, and

might be rebutted by circumstances. The
rule that marriage and birth of children

are an implied revocation of a will dis-

posing of the whole estate, where there

is no provision either in the will or out

of it, for such change of circumstances,

applies as well where the testator has

children by a former wife. Havens v.

Van Den Burgh, 1 Denio 27. But see

Yerby v. Yerby, 3 Call 334. But such

implied revocation may be rebutted by
any circumstances showing that the testa-

tor intended the will to stand. Havens
V. Van Den Burgh, ubi supra.

(e) Rules of the civil law in regard to

filial claims to a provision.—The civil

law evinced a marked anxiety to guard

children from the consequences of negli-

gent omission, or capricious exclusion

from the testamentary dispositions of their

parents. To exclude a son, it was not
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period, (/) and -was more recently and reluctantly extended to devises

of freehold estates, its application to which had been supposed to be

revocation. Block v. Block, 3 Mo. 407
;

Pounds V. Dale, 48 Mo. 270. And a be-

quest to a son-in-law is a, naming of the

daughter within the statute. Hocken-

«mith V. Slusher, 26 Mo. 237. And the

mention of a deceased daughter, nothing

being said of her children, raises the pre-

sumption that they were intentionally

omitted. Guitar '«. Gordon, 17 Mo. 408.

See, too, Wetherall v. Harris, 51 Mo. 65.

In Massachusetts, if it is evident from

the will that the child was in contempla-

tion of the testator, he cannot claim a

distributive share of the estate. Church

V. Crocker, 3 Mass. 17 ; Wild v. Brewer,

2 Mass. 570 ; Prentiss v. Prentiss, 1 1 Allen

47, 49. But after the making of the will,

and the birth of the omitted child, if the

testator say to his wife, "you will have

all there is," that is not sufficient to show

intention to omit the child. Bancroft v.

Ives, 3 Gray 367. But that the omission

of one child was intentional may be

shown by parol. Wilson v. Fosket, 6

Mete. 400 ; Buckley v. Gerard, 123 Mass.

8; Converse v. Wales, 4 Allen 512;

Bamsdill v. Wentworth, 101 Mass. 125

;

Lorieux v. Kellar, 5 Iowa 196. But in

some states this cannot be shown by

parol. Chace ii. Chace, 6 E. I. 407

;

Bradley v. Bradley, 24 Mo. 311 ; Estate

of Garraud, 35 Cal. 336. And where the

testator omits to make provision for one

child, the will will be approved and

established, although it does not appear

that the omission was intentional. Doane

V. Lake, 32 Me. 268. In Blagge v. Miles,

1 Story C. C. 426, it was said that the

sufficient that he was not named in his

father's will, but it was necessary expressly

to disinherit him. " Qui filium in potes-

taie habet, curare debet, id eum hoeredem

insiituat, vel exhwredem eum Twminatim

fadat. Alioquin, si eum sileaitio prceterie-

rit, inutiliter testabitur; adeo quidem ut et

si vivo poire filius mortuus sit, nemo hceres

ex eo testamento existere possit; quia scilicet

ab initio non constiterit testamentum." Just.

Inst., lib. 2, c. 13, ? 5. And the rule

was extended to the children of a son who
was dead, or ceased to be under his fath-

ei-'s power ; and was farther extended by

Justinian to all the children of a testator,

female as well as male, and all the other

descendants by the male line. Lib. 2, c.

13, ^ 5. And even the arrogation of an

independent person, or the adoption of a

child under the power of its natural

parent (in respect of which the civil law

makes special provisions), was a revoca-

tion of an antecedent will. " Si quia enim

post factum testamentum adoptaverit sibi

filium per imperatorem, eum, qui est sm
iuris aut per prcetorem, semmdum noatram

constitutionem, eum, qui in potestate parentis

fuerit, testamentum ejus rumpitur, qvmsi

agnatione mi hxredis." Lib. 2, c. 16, § 1.

The civil law, too, left it open to children

to complain, not only that they were

omitted in a will, but that they were un-

justly disinherited; and the suggestion

in such a case was, that the testator was

disordered in his senses, though, to sup-

port his allegation, it was only necessary

to prove that the will was inconsistent

with the duty of a parent. See Just.

Inst., lib. 2, c. 18, De inoffieioso testamento.

Happily these laws, so hostile to the spirit

and genius of our free constitution, have

never found a reception in this country,

whose sound policy it has been to leave

unfettered the power of disposing of

property.

(/) Overbury v. Overbury, 2 Show.

242; Lugg v. Lugg, 2 Salk. 592, [1 Ld.

Eaym. 441, 12 Mod. 236;] Brown v.

Thompson, 1 Eq. Ab. 413, pi. 15 ; Eyre

V. Eyre, 1 P. W. 304, n., and cas. cit. 2

Ed. 266, 1 Phillim. 478.
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precluded by the statute of frauds
; [g) but Christopher v. Christo-

pher, (/i) which occurred in 1771, and another decision which speedily

followed, (t) closed all controversy on the point. The case of Christo-

pher V. Christopher also decided, that the revocation was not confined

to the case of an unmarried testator; but equally applied, where a

married man made a will, then survived his wife, married' again, and

had issue by his second wife. It was also immaterial that the birth,

of the child was posthurnous, and that the probability of such birth,

was never disclosed to the testator ; as the doctrine does not suppose-
~

that, in every particular instance, an intention to revoke actually

exists; but it annexes to the will a tacit condition, that the party does

not intend it to come into *operation if there should be a total change

in the situation of his family. (A)

It has never been decided, whether to produce revocation the chil-

wh^erohii- ^^^^ must Spring from the subsequent marriage, or it is

™S™fS>m sufficient that a testator has future children of an existing

manriSg™' marriage, survives his wife, and then marries again, but

has no children by the second wife. In Gibbons v. Caunt, {I) Sir R,

P. Arden, M. R., inclined to the conclusion, that the order of the

events made no difference, and that the will was equally revoked in

either case.

[Marriage and the birth of issue do not produce revocation of a
Effect of pro- will made before 1838, where there is a provision made
future wife or for the wife and children by ihe will itself, (m) or, it is
children, or

. , , , , • i , .,,
botii. conceived, by settlement executed previously to the will.

Eevised Statutes of Massachusetts 1835, Warner v. Beach, 4 Gray 162 ; Wilder iv

oh. 62, § 21, providing for the case of a Thayer, 97 Mass. 439 ; Brush v. Wilkins,.

descendant having no provision in the 4 Johns. Ch. 506 ; Havens v. Van Den
will of his ancestor, do not apply to cases Burgh, 1 Denio 27 ; M'Cay v. M'Cay, 1

where the testator hag a power of ap- Murph. 447 ; Lorings v. Marsh, 6 Wall,

pointment over an estate to dispose of the 837 ; Waterman v. Hawkins, 63 Me. 156

;

inheritance, but only to cases where the Estate of Utz, 43 Cal. 200 ; Bradley v.

testator owns the estate in fee. See also Bradley, 24 Mo. 311 ; Hargadine v. Pulte

{g) See Parsons v. Lanoe, 1 Ves. 192, Cos. 709, 13 Jur. 850.]

[1 Wils. 243, Amb. 557 ;] Gibbons v. (I) 4 Ves. 848.

Caunt, 4 Ves. 848. [(m) Kenebel v. Scrafton, 2 East 580.

(A) Dick. 445, cit. 4 Burr. 2182. This decision was overlooked by Sir C.

(i) Sprague v. Stone, Amb. 721. Cresswell in In re Cadywold, 1 Sw. & Tr.

(h) Doe V. Lancashire, 5 T. E. 49; 34, 27 L. J., Prob. 86, which cannot,

[Israeli v. Kodon, 2 Moo. P. C. C. 51

;

therefore, be taken as an authority.

Matson v. Magrath, 1 Bob. 680, 6 No.

[*124]
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But it follows, from the doctrine before alluded to, viz'., that this kind

of revocation is the result of a tacit condition annexed to the will,

taken in connection with the circumstances as they exist at the date

of its execution, that a provision for wife and children, under a settle-

ment executed after the will, cannot prevent revocation, as it might

have done, if the question had been one merely of intention, (n)

Neither will a provision for tiie wife alone suffice, though made before

the will
;
(o) and it is not clear that a provision for children alone,

though made before the will, would be sufficient for that purpose; for

since the revocation by marriage and the birth of children results from

a tacit condition annexed to the will, that it shall be so revoked unless

both wife and children are provided for, and is not dependent on t-he

testator's intention, no circumstance demonstrative of a contrary inten-

tion on his part, such as a provision for children (though the birth of

-children necessarily supposes marriage,) can affect the question. And
Kenebel v. Scrafton (before referred to) in terms ,confines the exception

to the case where both wife and childrenare provided for.]

According to the opinions of Lord Mansfield, {p) Lord Ellen-

*borough, (o) Hand Tindal, C. 3.,]{r) the revocation does Effect wherea ; \3/ L ; JJ V /
-will disposes

mot take place, where the will disposes ot less than the partially oaiy.

whole estate. Supposing this to be clear (though it has never been

positively decided,) it would remain to be considered, whether a will

which actually, though not j)rofessedly, disposes of the testator's entire

•estate, as where there are particular gifts sufficient to absorb the whole,

but no residuary disposition, falls within the principle. [Considering,

however, that the inquiry is not what the testator intended, but of the

fact whether the wife and children be provided for, it can scarcely be

doubted that this question would, if it arose, be answered in the

27 Mo. 423 ; Burcli v. Brown, 46 Mo. on Wills 292-302 ; Wms. Ex'rs (6th Am.
441; McCourtney ». Mathes, 47 .Mo. 533; ed.) 229-241; 1 Powell on Devises 530,

Schneider v. Koester, 54 Mo. 500; Bresee et seq.; 2 Greenl. Ev., ?§ 684, 685.

V. Stiles, 22 Wis. 120. See, too, 1 Eedf.

(m) Israeli v. Kodon, Moo. P. C. 0. 51

;

Ell. 14, 2 Nev. & P. 504, which seems to

overruling Talbot v. Talbot, 1 Hagg. 705

;

overrule Brown v. Thompson, 1 Eq. Ab.

Johnson v. Wells, 2 Hagg. 561, and ap- 413, pi. 15.]

parently Ex parte Earl of Ilchester, 7 Ves. (p) Brady v. Cubit, Doug. 31.

348. See a)so Matson v. Magrath, 1 Bob. {q) Kenebel v. Scrafton, 2 East 541.

-680, 6 No. Cas. 709, 13 Jur. 350. [(»•) Marston v. Eoe d. Pox, 8 Ad. &
(o) Marston v. Koe d. Fox, 8 Ad. & Ell. 57.]

[*125]
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affirmative.] In Marston v. Roe, (s) it was contended, that the descent

of an after-acquired real estate upon the child, in whose favor the will-

was contended to be revoked, prevented the revocation; but Tindal,.

C. J., who delivered the judgment of the Court of Exchequer Cham-
ber, expressed a decided opinion against allowing the question of revo-

cation, depending upon a tacit condition annexed to the will, to be-

influeuced by circumstances posterior to its execution ; though, as the

court considered that what had here descended to the child was a mere

legal estate, the case did not raise the point.

It seems, also, that marriage and the birth of a child or children

Will not re- revokc a will which is subject to the old doctrine, onlv
voked in favor ii/v»/»i 'J
pf. a pre-exist- where the effect of throwing open the property to the-

disposition of the law, would be to let in such after-bom

child or children ; for, if it would operate for the exclusive benefit of

a pre-existing child, the ground for subverting the will fails. Thus,,

in Sheath v, York, (<) where a testator having a son and two daughters^

directed his real and personal estate to be sold for payment of his debt&

and for the benefit of those children. The testator was at that time a

widower, he married again, and had issue, one child. The question,

arose on a bill filed by the creditors for a sale, whether the will was-

revoked as to the real estate. Sir W. Grant held that it was not.

"In all the cases," he said, "the will has been that of a person, who,,

having no children at the time of making it, has afterwards married^

and had an heir born to him. The effect has been to let in such after-

born heir to take an estate disposed of by will made before iiis birth.

Tire condition implied in these cases was, that the testator, when *he

made his will in favor of a stranger, or more remote relation, intended

that it should not operate if he should have an heir of his own body..

In this case, there is no room for the operation of such a condition, as

this testator had children at the date of the will, of whom one was his

heir apparent, and was alive at the period of the second marriage, of

the birth of the children by that marriage, and of the testator's death.

Upon no rational principle, therefore, can this testator be supposed to

have intended to revoke his will on account of the birth of other

children, those children not deriving any benefit whatever from the

revocation, which would have operated only to let in the eldest son ta

the whole of that estate, which he had by the will divided between th&

eldest son and the other children of the first marriage."

(s) 8 Ad. & Ell. 14. (0 1 Ves. & B. 390.

[*126]
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The reasoning of the M. E. extends only to cases in which the heir

is among the pre-existing children : and, it is probable, Remarks upon
1 1 1 1 1 «. , T 1

Sheath 1.. York.
that the revocation would take effect, notwithstanding the

existence of such children, where the consequence of the intestacy

would be to cast the estate on one of the subsequently-born children

(being an eldest or only son,) or upon the children of both marriages

(all being daughters.) Such is the rule in regard to personal estate

(this, or at least the children's share of it, being distributable among
all the children pari passu,,) a testamentary disposition of which has

been decided to be revoked by a subsequent marriage and birth of

children, notwithstanding the prior existence of children, (w) These

observations assume, that the effect of the will being revoked by the

application of the doctrine in question, will be to produce intestacy
;

but this is not necessarily the case ; for the consequence of the revoca-

tion might have been (a;) to revive a prior uncanceled will, which con-

tained a provision for the wife and children, protecting it from the

revocation which the marriage and the birth of children produced on

the subsequent will.

At one period, it appears to have been supposed, that, if tlie child

or children, whose birth had revoked or contributed to Death of ohud
in testator's

revoke the will, died in the lifetime of the testator, tliis lifetime imma-
'

^

'
_ tenal,

event would restore its efficacy; the reasoning being

founded on a fancied, but evidently mistaken analogy to the case of a

will whose operation has been restored by the destruction of a subse-

*quent revoking or inconsistent will, (y) The latter doctrine, however,

is obviously a consequence of the ambulatory state of the instrument

during the testator's lifetime, and stands upon grounds which do not

apply to the class of revocations under consideration ; and therefore it

has been, in later times, most properly adjudged, that a will, once

revoked by marriage and the birth of a child, continues revoked, not-

withstanding the decease of such child before the will takes effect. («)6

(it) Holloway v. Clarke, 1 Phillim. 413 ; Sallivan v. Sullivan, cit. 1 Phillim.

339; [Walker v. Walker, 2 Curt. 854;] 343; Emerson v. Boville, 1 Phillim. 324.

see also Gibbons v. Caunt, 4 Ves. 849; 6. Ash v. Ash, 9 Ohio St. 383. The

Wright V. Netherwood, 2 Salk. by Evans, provision of the statute of Mississippi,

693, n. (Eev. Code 1871, ch. 54, J 2389,) is to the

[(i) Not since 1 Vict., c. 26, § 22.] effect that eyery last will and testament,

(y) Wright v. Netherwood, 2 Salk. by made when the testator had no child

Evans, 593, n. ; 2 Phillim. 266, n. living, where any child he might have is

(2) Helyar v. Helyar, cit. 1 Phillim. neither provided for nor mentioned, and

[*127]
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[It seems, therefore, that the rule of law is this, that a will executed

Buietobe before the statute 1 Vict., c. 26, is revoked by subsequent
deduced from ' ' J -i

the oases. marriage and the birth of issue, unless provision is made
for them, by the will, or by previous settlement ; or unless revocation

would produce no benefit to those objects.] It was for a long time a

Parol evidence questioH whether the presumed revocation could be rebut-
of intention

i i i .

inadmissible, ted by parol evidence [of circumstances or declarations

showing merely a contrary intention on the part of the testator.] In

Brady v. Cubit, (a) Lord Mansfield considered the evidence to be ad-

missible; but his notion was warmly opposed in Goodtitle v. Otway (6)

by Eyre, C. J., who observed that in cases of revocation by operation

of law, the presumptio juris is so violent, that it does not admit of

circumstances to be set up in evidence to repel it. Lord Kenyon and

Buller, J., in Doe v. Lancashire, (c) also strongly expressed their objec-

tion to, and disregard of, the parol evidence, which had been adduced

to show that the testator intended to make another will excluding the

child, whose birth, with the previous marriage, produced the revoca-

tion. Sir R. P. Arden, M. R., in Gibbons v. Caunt, (d) said, that he

believed they went tlie length of admitting the evidence, but he did

not like it. In Kenebel v. Scrafton, (e) parol evidence of an intention

not to revoke was offered ; but Lord Loughborough, on sending the

case to the Court of K. B., observed, " that the parol evidence did not

weigh at all, being only conversations, and not amounting to a repub-

lication, a court of law would pay no regard to it :" but the conclu-

sion at which the court arrived on another point rendered it unneces-

sary to enter into the question of the admissibility of the evidence.

This question has now been set at rest by Marston v. Roe, (/) in which

the judges *after an elaborate argument, unanimously decided against

the admissibility of the evidence, as being productive of the evils, the

prevention of which was the great object of the enactments respecting

wills in the statute of frauds. This view of the subject, of course,

excluded the applicability of the cases in the ecclesiastical courts, where

if at the time of his death lie shall have (a) Dougl. 31.

a child or shall leave his wife enciente of (6) 2 H. Bl. 522.

child, which shall be born, shall have no (c) 5 T. E. 61.

effect during the life of such after-born (d) 4 Ves. 848.

child, and shall be void, unless the child (e) 5 Ves. 663, 2 East 530.

die without having been married or with- (/) 8 Ad. & El. 14. [This case seems

out leaving issue capable of inheriting, to have been overlooked by Sir E. Sugden
and before such child shall have attained in Hall v. Hill, 1 D. & War. 114, 115.]

twenty-one years.

[*]28]
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the evidence was long admitted in regard to wills of personal estate, [g)

No question of this nature can occur, under any will made since the

year 1837, as the act 1 Vict., c. 26, § 18, has provided, wiusmade

"That every will made bj^ a man or woman shall be luteiy revoked
, , , , . , . , .„ , .

by marriage
revoked bj"^ his or her marriage (except a will made in under ivict.,

exercise of a power of ai)pointment,) when the real or per-

sonal estate thereby appointed would not, in default of such appoint-

ment, pass to his or her heir, customary heir, executor, or administra-

tor, or the person entitled as his or her next of kin under the statute

of distributions; (A) and (section 19) that "no will shall be revoked by

any presumption of an intention on the ground of an alteration in

circumstances."

These clauses suggest only two remarks :

—

1st, That, unless in the expressly excepted cases, marriage alone

will produce absolute and complete revocation, as to both Remarks uponIT 1 T . T 1 . 1 *^® enactment.
real and personal estate; and that no declaration, however

explicit and earnest, of the testator's wish that the will should continue

in force after marriage, still less any inference of intention drawn from

the contents of the will, and, least of all, evidence collected aliunde,

will prevent the revocation.

2nd, That merely the birth of a child, whether provided for by the

will or not, will not revoke it; the legislature, while it invested with

a revoking efficacy one of the several circumstances formerly requisite

to produce revocation, having wholly disregarded the other.

The new rule, though it may sometimes produce inconvenience, has

at least the merit of simplicity, and will relieve this branch of testa-

mentary law from the many perplexing distinctions which grew out

of the pre-existing doctrine.

*[Wills made before 1838 are still governed by the old law, so far

as respects revocation by marriage, and the birth of issue, "wnis made
TT . 1 ,

before 1 Vict.,

By section 34 of the act 1 Vict., c. 26, it is enacted, that c. 26, how
^ •iii/» revoked since

"the act shall not extend to any ^vill made before the 1st that act.

(g) See Gibbens v. Cross, 2 Ad. 455; was to the donee's children, who hap-

Fox V. Marston, 1 Curt. 494. [The prac- pened to be also his next of kin under

tice of those courts is now altered in con- the statute, the exception was, neverthe-

formity with Marston v. Eoe ; Israeli v. less, held to apply. In re Fitzroy, 1 Sw.

Kodon, 2 Moo. P. C. C. 51 ; Matson v. & Tr. 133 ; In re Fenwick, L. E., 1 P. &
Magrath, 1 Eob. 680, 6 No. Cas. 709, 13 D. 319. A fortiori where the limitation

Jur. 350. in default is to some only of the statutory

{h) I. e., next of kin, as such. Where next of kin. In re M'Vicar, L. E., 1 P.

the limitation in default of appointment & D. 671.

[*129]
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January 1838 ;" and although (as we shall hereafter see) {i) all acts of

revocation, which are apparent on the face of the will, must, as to wills

made before that date, be executed in conformity with the require-

ments of the new law; yet this section leaves all other modes of

revoking such wills—^namely, those which do not appear on the face

of the will—to the operation of the old law; and, consequently, mar-

riage alone, without the birth of children, will not, at the present day,

revoke a will made before 1838. (A)]

SECTION 11.

By Burning, Ganoding, Tearing, or Obliterating.

By the 6th section of the statute of frauds [1) [it is enacted " that

wuionandaby '^° dcvise in writing of any lands, tenements or heredita-

tag"'oMl(»Hng mf^nts, nor any clause thereof, shall be revocable otherwise

wno^^M^' than by some other will or codicil in writing, or other
'*""•

writing declaring the same, or] by burning, canceling,

tearing, or obliterating the same by the .testator himself, or in his pres-

ence and by his direction and consent
;
[but all devises and bequests

of lands and tenements shall remain and continue in force until the

same be burnt, canceled, torn, or obliterated by the testator or his

directions in manner aforesaid, or unless the same be altered by some

other will," &c., executed as therein mentioned. But the] burning,

Revocation of cancellation, tearing, or obliteration was not required to be
wills ofperson-

-i ^ • n r \ i . n
aity. attested by witnesses.' [As the revocation of a will ot

[(i) Brooke v. Kent, 3 Moo. P. C. C. statute in regard to wills have been com-

334, and other oases post p. *143. plied with, it will require something

[k) Langford v. Little, 2 Jo. & Lat. more than verbal declarations to revoke a

633 ; In re Shirley, 2 Curt. 657, over- will. There must be some act done clearly

ruling a contrary dictum in Hobbs v. indicating an intention to revoke it, such

Knight, 1 Curt. 768. as cancellation, destruction, removal from

(Z) 29 Car. II., c. 3, § 6 ; Irish Pari. 7 the place of deposit or reclamation from

Will. III., 0. 12, I 6.] the hands of the person with whom it

7. Theprovisionsof the statute of frauds may have been lodged. Marr v. Man-, 2

in regard to the revocation of wills by Head 303 ; Boylan ads. Meeker, 4 Dutch,

cancellation, &o., have been very gen- 274; Mundy v. Mundy, 2 McCart. 290;

erally adopted throughout the United "Wright o. Wright, 5 Ind. 389 ; Gains v.

States. Where the requirements of the Gains^ 2 A. K. Marsh. 190; Overall v.
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personalty was subject only to the restriction (m) of not being altered

or changed by any words, or by will by word of mouth only, except

Overall, Lit. Sel. Gas. 513; Smith v.

Clark, 34 Barb. 140 ; Johnson v. Brails-

ford, 2 Nott & McC. 272 ; Means v. Moore,

3 McCord 282 ; Smith v. Dolby, 4 Harr.

(Del.) 350 ; White v. Casten, 1 Jones L.

197 ; Barker v. Bell, 46 Ala. 216 ; Timqn
V. Claifey, 45 Barb. 438 ; Burns v. Bums,

4 Serg. & E. 295 ; Clingan v. Mitcheltree,

31 Penna. St. 25 ; Brown v. Thorndike,

15 Pick. 388 ; Hise v. Fincher, 10 Ired.

139; Sumner v. Sumner, 7 Harr. & J.

388 ; HoUingshead u. Sturgis, 21 La.

Ann. 450 ; Belt v. Belt, 1 Harr. & McH.
409 ; Spoonemore v. Cables, 66 Mo. 579.

It was said, in Barker v. Bell, 46 Ala. 216,

222, by Peters, J. :
" The revocation by

cancellation or obliteration by the testa-

tor himself, destroys the instrument.

From the date of the revocation, the will

revoked ceases to be a testamentary dis-

position of the maker's estate. Such re-

voked will is nothing. It can have no

effect as a will." But the mere act of

cancellation, unless it be accompanied

with the intention to revoke the will, will

not operate as a revocation. Wolf v.

Bollinger, 62 111. 368 ; Smock v. Smock,

3 Stock. 156 ; Beauchamp's will, 4 Mon.

361 ; Dan v. Brown, 4 Cowen 483 ; Dickey

V. Malechi, 6 Mo. 177. And parol evi-

dence of the acts and declarations of the

testator may be admitted, to determine

whether the will, found torn or cut, was

mutilated by the testator, and with the

intention, in that manner, to revoke it.

Patterson v. Hickey, 32 Ga. 156 ; Lawyer

V. Smith, 8 Mich. 411 ; Dan v. Brown, 4

Cowen 483; Collagan v. Burns, 57 Me.

449 ; HaiTing v. Allen, 25 Mich. 505. So,

too, the declarations of the supposed tes-

tator, that he had no will, or th^t he had
destroyed it, are competent evidence.

Durant a. Ashmore, 2 Rich. 184. It is

not necessarv to prove positively and in

terms that the destruction of the will took

place in the presence of the deceased,,

this may be inferred from circumstances,

if the intention to revoke and the destruc-

tion of the paper be clearly proved.

Beauchamp's will, vhi supra. The ante-

dating ofa will is no revocation, especially

if it appear that the intention of the tes-

tator was to confirm and not to revoke

the will. Overall v. Overall, Lit. SeL
Cas. 501. When the seal and part of the-

name of the testator have been torn out,

and the remainder of testator's name and

the names of the witnesses have been

obliterated, the will cannot be established

by a general allusion to "' my will " in a
letter found with the canceled will, nor

by a conversation with the executor

named therein in regard to a request con-

tained in the will. White's Will, 10 C.

E. Gr. (N. J.) 501. Where a wiU was-

found after the death of the testator, and
twenty-five years after it was made, in a
barrel among waste paper, and torn or

worn into pieces, which were scattered,

it was held that the questions whether

the injury was done by the testator or by
other persons, and if by him, whether

accidently or intentionally, and for th&

purpose of revocation, were questions of

fact for the jury. Lawyer v. Smith, uH
supra. Where the testator wrote upon-

the will, "This will is invalid," &c., it

was held to be a valid revocation, as such

a writing upon the will is sufficient with-

out witnesses. Witter v. Mott, 2 Conn. 67 j

Card V. Grinman, 5 Conn. 164. And if a/

will be duly executed, the declarations of

the testator are not admissible to defeat

the testamentary character of the paper,

or to work a revocation of it as a wUl.

Marr v. Marr, ubi supra ; Peijue v. Perjue,

4 Iowa 520 ; Boylau ads. Meeker, 4 Dutch.

274; Lewis v. Lewis, 2 Watts & S. 455;.

Boudinot v. Bradford, 2 Yeates 170 ; Dan
V. Brown, 4 Cowen 483 ; Hylton v. Hylton,

(m) See ? 22 of Eng. & Ir. Statute.
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the same were committed to writing, any of the acts mentioned in the

•6th section were of course sufficient to revoke such a will,]

*The enactment has not been construed so strictly as to exclude all

Evidence of evidencc tending to show qao animo the act was done,

ted. which IS a conclusion to be drawn by a court or jury from

all the circumstances. The mere physical act of destruction is itself

equivocal, and may be deprived of all revoking efficacy by explana-

tory evidence, indicating the animus revoeandi to be wanting.8 Thus,

1 Gratt. 161; Dickie v. Carter, 42 HI

376; Jackson v. Kniffen, 2 Johns. 31

.Stevens v. Vancleve, 3 Wash. C. C. 465

Comstock V. Hadlyme, 8 Conn. 263

"Wittman v. Goodhand, 26 Md. 95. And
'this is so although at the time of such

declarations the testator says how he

-wishes his property disposed of. Perjue

v. Perjue, vhi supra. From these rulings

it is evident that no written will can be

revoked by a nuncupative will. In Wis-

consin the statute prohibits the revoca-

tion pro tanto of a written will by a nun-

cupative codicil. Brook v. Chappell, 34

Wis. 405. And by statute in Ohio no

nuncupative will can avail to revoke,

•either wholly or in part, a duly-executed

-written will. MoCune v. House, 8 Ohio

144. But under certain conditions it

may in Tennessee. Code 1858, tit. III.,

ch.l, § 2167. And where, there being

"two wills, the second will was stolen from

the testator, proof that the testator there-

upon decided that he would die intestate,

and leave his estate to be distributed

according to law, is not sufficient evidence

•of a revocation of the first will. Hylton

V. Hylton, 1 Gratt. 161. But in Penn-

sylvania it is held that where the former

•of two wills is attempted to be set up, on

account of the cancellation of the later

•one, all the facts evincing the intention

of the testator should be received in evi-

dence. Boudinot v. Bradford, 2 Yeates

170. It is held that the word " destroy,"

in the South Carolina statute, impoi-ts

the same as the words used in the statute

of frauds. Johnston v. Brailsford, 2 Nott

4& McC. 272.

[*130]

8. Declarations of a deceased person, to

the effect that he had a will, at the time

of his death, may be admitted to show
that a lost will is not revoked, and that,

although -the testator himself had de-

stroyed it, it was not destroyed animo re-

voeandi. Johnson's Will, 40 Conn. 587;

Youndt V. Youndt, 3 Grant 140. It is

said by Carpenter, J., " The mere absence

of the will raises a presumption that it

was revoked. Whether that presumption

is one of law or of fact is perhaps imma-
terial, as in either case it must be rebut-

ted by proof. Evidence for that purpose

may be direct or circumstantial." John-

son's Will, 40 Conn. 587, 588. An addi-

tion to or alteration of a will, in order to

work a revocation, must be made animo

revoeandi. The intention of the testator

to revoke is necessary to constitute a re-

vocation. Wright V. Wright, 5 Ind. 389
;

Eunkle v. Gates, 11 Ind. 95 ; Bums v.

Bums, 4 Serg. & E. 295. And, in order

that the intention of the testator may be

available as a revocation, it must be
evinced in one of the modes prescribed

by statute. Wright v. Wright, vbi supra;

Eunkle v. Gates, ubi supra; Gains u.

Gains, 2 A. K. Marsh. 190 ; Delafield v.

Parrish, 25 N. Y. 9 ; Claik v. Smith, 34
Barb. 140; Heise v. Heise, 31 Penua.
St. 246 ; Lewis j)_. Lewis, 2 Watts & S.

455. And if a properly executed wiU
be destroyed during the life of the tes-

tator, but without his authority, it may
be established upon satisfactory proof of

its contents and its destruction. Idley ti.

Bowen, 11 Wend. 227 ; Ehodes v. Vinson,

9 Gill 169 ; Davis v. Sigourney, 8 Mete.
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if a testator inadvertently throws ink upon his will, instead of

sand, (m) 9 or obliterates [or attempts to destroy] it during a fit of
insanity, (n) [or tears it up under the mistaken impression that it ia

invalid, (o)] it will remain in full force, notwithstanding such acci-

dental or involuntary [or mistaken] act.lO So, the destruction of the

487 ; Dawson o. Smith, 3 Houst. 335. A
cancellation of a will by accident or mis-

take will not amount to a revocation, such

destruction being clearly without the in-

tention to revoke. Smock v. Smock, 3

Stock. 156. The presumption will arise

that a will having the name and seal cut

ofl' by a sharp instrument, and so found

in the decedent's desk, was canceled by

the testator himself. And the fact that

he was in the habit of canceling other

papers in that manner will strengthen

the presumption. lb. In Boyd v. Cook,

3 Leigh 32, the testator was blind. Proof

was given of his declarations that he had

made a will, but destroyed it, and that he

had no will, but intended making one.

The party contesting the will offered fur-

ther to show that Sarah E. Vass, a daugh-

ter of the decedent, and a legatee under

the will, had admitted that her father

had directed her to destroy the paper

produced in court as his will, and that he

believed it was done. This evidence was

rejected. The rejection was sustained by

the Court of Appeals. In delivering the

opinion of the court, Carr, J., said :
" No

direction given by a testator to another

to destroy his will amounts to a revoca-

tion. The statute provides, that no will

shall be revoked, but by the testator de-

stroying, canceling, or obliterating the

same or causing it to be done in his pres-

ence. Mere parol directions, given to a

person to destroy the wiU, could never

satisfy the requisitions of the statute and

to suffer them would be to incur the dan-

ger the statute meant to avoid." Nor, if

the testator believe his will to have been

destroyed, and he declare his assent to

and satisfaction with the destruction, wiU

there be any revocation on that account.

Eunkle v. Gates, 11 Ind. 95 ; Clingan v^

Mitclieltree, 31 Penna. St. 25. Where a

testator had disinherited one of his chil-

dren, declarations made by him on his

death-bed that he wished all of his chil-

dren to inherit equally, are not admissi-

ble to go to a jury to prove an intention

to revoke. Jones v. Mosely, 40 Miss. 261.

And where the testator, having two wills,

intends to destroy one, but by mistake de-

stroys the other, the destroyed will may
be established as the will of the deceased

on proof of its contents, and in order to

revive and establish that will, the law
does not require such proof as is neces-

sary to give validity to an original will,

Burns v. Burns, 4 Serg. & E. 295. See

also 1 Powell on Devises 595, note (9)

;

Wms. Ex'rs (6th Am. ed.) 184.

[(m) Per Lord Mansfield, Burtonshaw

V. Gilbert, Cowp. 52.]

9. Or if he, being induced to believe

that his will is invalid, tears it and puts

it on the fire, but afterwards, thinking

that he may be misinformed, he takes the

pieces from the fire and carefully pre-

serves them, there is no animus revocandi,

and the will as contained in the pieces

will be established. Giles v. Warren, L.

E., 2 P. & D. 401, 41 L. J. P. 59.

(n) Scruby v. Pordham, 1 Ad. 74..

[Borlase v. Borlase, 4 No. Cas. 139 ; In

re Shaw, 1 Curt. 905 ; In re Downer, 18

Jur. 66 ; Brunt v. Brunt, L. E., 3 P. & D.

37.

(o) Giles V. Warren, L. E., 2 P. & D.

401.]

10. If the ivill were entirely destroyed

during insanity, there could be no revo-

cation on that account, for a testator can

no more revoke his will, he being insane,

than he can while insane make a compe-



286 BBVOCATION OF "WILLS [CHAP. VII., § II.

instrument by a third person in the lifetime, but without the per-

mission or knowledge of the testator, would not affect its validity

;

a forUon, if the destruction took place aftef- his decease, (p) In the

converse case, however, where there is an intention on the part of the

testator to destroy the will, but the act is not completed, the autliori-

ties present more matter for consideration.

The early case of Bibb d. Mole v. Thomas (q) has generally been

Kevooation by considered to establish tliat a very slight act of tearing is
.partial tearing.

, p i . i i .

sufficient to effect a revocation, if done with such inten-

ition ; the facts were as follows :—The testator (who had frequently

•declared himself dissatisfied with his will), being one day in bed near

the fire, ordered W., a person who attended him, to fetch his will,

which she did, and delivered it to him, it being then whole, only

somewhat creased ; he opened and looked at it, then gave it a rip with

his hands, so as almost to tear a bit off, then rumpled it together and

threw it on the fire ; but it fell off. However it must soon have been

burnt, had not W. taken it up, and put it into her pocket. The tes-

tator did not see her do so, but seemed to have some suspicion of it,

as he asked her what she was at, to which she made little or no

answer ; the testator several times afterwards said that was not, and

should not be his will, and bid her destroy it; she said at first, " So I

will when you have made another;" but, afterwards, upon his repeated

inquiries, she falsely told him that she had destroyed it. She asked

him to whom the estate would go when the will was burnt? he

answered, to his *sister and her children. The testator afterwards

told a person that he had destroyed his will, and should make no

•other until he had seen his brother J. M., and desired the person

would tell his brother so, and that lie wanted to see him ; he after-

ient and valid will. Smith v. Wail, 4 when of unsound, had been prevailed

Barb. 28 ; Ehodes v. Vinson, 9 Gill 169

;

upon to make another, revoking the for-

Ford u. Ford, 7 Humph. 92. And if a mer, it could not be pretended that the

testator, although not permanently in- latter should be set up as a revocation.

sane, should destroy his will while labor- Laughtou v. Atkins, 1 Pick. 535, 547.

ing under such excitement as would in- Nor would a will obtained by undue in-

•capacitate him from having a reasonable fluence be a revocation of a former will,

and intelligent intention to revoke the O'Neal ads. Farr, 1 Eich. 80. See Wms.
will, such destruction could not operate Ex'rs (6th Am. ed.) 184; 1 Eedf. oa

as a revocation. Forman's Will, 54 Barb. Wills 307.

274; S. C, 1 Tack. 205. And it is said (p) Haines v. Haines, 2 Vern. 441.

by Parker, C. J. :
" If a' person of sound (?) 2 W. Bl. 1043.

mind had made a will and afterwards

[*]31]
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wards wrote to his brother, saying, " I have destroyed my will which

I made ; for, upon serious consideration, I was not easy in my mind
about that will;" and desired him to come down, saying, "If I die

intestate, it will cause uneasiness." The testator, however, died with-

out making another mil. The jury thought this a sufficient revoca-

tion, and the Court of C P. was of tlie same opinion, on a motion for

a new trial ; De Grey, C. J., observing, that this case fell within tVo

of the specific acts described by the statute of frauds ; it was both a

burning and a tearing; and that throwing it on the fire, with an

intent to burn, though it was only very slightly singed and fell off,

was sufficient within the statute.!!

It is not, however, to be inferred from this case, that the mere inten-

tion, or even attempt, of a testator to burn, cancel, tear, Mere attempt

or obliterate his will, is sufficient to produce revocation, not necessarily
revocatory.

within the meaning of the statute of frauds ; for, the leg-

islature having pointed out certain modes by which a will may be

revoked, it is not in the power of the judicature, under any circum-

stances, to dispense with part of its requisitions, and accept the mere

intention or endeavor to perform the prescribed act, as a substitute or

equivalent for the act itself, though the intention or endeavor may
have been frustrated by the improper behavior of a third person.!2

11. But in a later case in England, Smith, J.: "The degree of destroying,

where the first few lines of the will had canceling, or obliterating necessary to the

been cut and torn ofl^ but the remainder revocation of a will, is not defined by the

of the will was complete, it was held that statute, but must, I apprehend, depend

from such mutilation it could not be in- upon the circumstances of each case. In

ferred that the testator intended to re- the present case, the animus remocandii has

voke his entire will, and it was admitted been clearly proved, and it has been set-

to probate in its incomplete condition, tied by high authority that the slightest

In the goods of Woodward, L. E., 2 P. & act of tearing or burning, if accompanied

D. 206, 40 L. J. P. 17. If the destruc- by satisfactory evidence drawn aliunde of

tion be as complete as was in the power the intention to revoke, will satisfy the

of the testator, it will operate as a revo- statute and revoke the will." Bohanon v.

cation. Sweet v. Sweet,, 1 Redf. 451

;

Walcot, 1 How. (Miss.) 336, 338.

Johnson v. Brailsford, 2 Nott & McC. 12. Gains v. Gains, 2 A. K. Marsh. 190

;

272 ; 2 Greenl. Ev., J 681. And where a Clark v. Smith, 34 Barb. 140 ; Delafleld

will has a seal attached to it, though it v. Parrish, 25 N. Y. 9. It is said by

be not requisite to give validity to the Boyd, C. J.: "A devisee, who by fraud

will, yet if the testator, thinking it to be or force prevents the revocation of a will,

so, should tear oflf the seal animo revo- may, in a court of equity, be considered

eandi, it would operate as a revocation, a trustee for those who would be entitled

Avery v. Pixley, 4 Mass. 460. And, to the estate in case it were revoked."

-speaking to this point, it was said by Gains v. Gains, ubi supra. See Clingan v.
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Thus, in Doe d. Reed v. Harris, (r) where it appeared by the evi-

dence of the testator's servant, that the testator had thrown the will

on the fire, from which it was immediately snatched by a relative who
lived with him, wlien the fire hjtd merely singed the cover. The testa-

tor afterwards insisted upon her giving up the' will to be burnt, which

she promised to do ; and, in order to satisfy the testator, threw some-

thing into the fire, which was not the will (as she represented it to bej,

of which the testator appears to have had some suspicion ; for, upon

a testator's intentions would be regarded

and made efficacious, if his last will and

testament, executed under all the solem-

nities and formalities of the law, could

be. set aside by the mere declarations of a

devisee tending to prove fraud ; testified

to, as in the present case, by persons in-

terested in the destruction of the will ?

There is certainly great safety in adher-

ing to the words of the statute ; besides

which, is there not a want of power to

interpolate other words, or to find equiva-

lents for the express direction of the

statute ? At all events, there is danger

in establishing exceptions to a statutory

will, which, like the present, has been

found to be essentially necessary, for the

safe enjoyment and secure transmission

of real estate, by the experience of ages
;

for if exceptions once begin, no one can

say when, and where, they will end." In

this case the testator was deceived into

the belief that his will had been burned,

while in fact the sole devisee in the will

burned, in his presence, another paper,

declaring it to be the will. The will was

established. The statute should have a

strict construction. Dunlop v. Dunlop,

10 Watts 153 ; Cavett's Appeal, 8 Watts

& S. 26 ; Greenough v. Greenough, 1

Jones (Penna.) 496 ; Lewis v. Lewis, 2

Watts & S. 455. To make cancellation,

burning or obliteration of a will effica-

cious as a revocation, it must be done by
the express direction of the testator

; a sub-

sequent ratification would not be equiva-

lent to a previous command. Clingan v.

Mitcheltree, 31 Penna. St. 25.

(r) 6 Ad. & Ell. 209, [2 Nev. & P. 615.]

Mitcheltree, 31 Penna. St. 25; Blanchard

V. Blanchard, 32 Vt. 62, 65. Li Connec-

ticut, before the statute of 1821, a will

being revocable by parol, if one of the

devisees, after the will had been revoked

and testator had directed it to be de-

stroyed, fraudulently took it and pre-

served it while leading the testator to be-

lieve it destroyed, parol evidence was

admissible to prove these facts. Card v.

Grinman, 5 Conn. 164. Where a testator,

being sick in bed, called for his will, and

directed his son to burn it, and the son

took the will, but burned another paper,

professing that it was the will of the tes-

tator, and the testator believed that his

will had been destroyed, there was held

to be no revocation, as the will had not

been actually destroyed or in any man-

ner injured. Hise v. Fincher, 10 Ii'ed.

L. 139 ; Mundy v. Mundy, 2 McCart. 290

;

Kent V. Mahaffey, 10 Ohio St. 204 ; Ma-

lone V. Hobbs, 1 Bob. (Va.) 346 ; Clingan

V. Mitcheltree, 31 Penna. St. 25. So, too,

if the testator be blind, and having di-

rected his will to be destroyed, is de-

ceived and believes that the will is de-

stroyed, it not having been destroyed,

this is no revocation. Boyd v. Cook, 3

Leigh 32. But see Smiley v. Gambill, 2

Head 164 ; Pryor v. Coggin, 17 Ga. 444.

But if the testator throws his will upon

the fire, with intent to destroy it, and it

be rescued against his will, but not until

it has been burnt in one or more places,

this will amount to a revocation. White

V. Casten, 1 Jones L. 197. Knox, J., said,

in Clingan v. Mitcheltree, 31 Penna. St.

25, 36 : " What safety would there be that
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the witness expressing her doubt whether the will had been destroyed,

the testator said, " I do not care, I will go to L., if I am alive and

well, and make another will." The Court of Q. B. held, that the

will was not revoked, on the ground that there had been no *actual

burning of the instrument. " It is impossible," said Lord Denraan,

" to say that singeing a cover is burning a will within the meaning of

the statute." Patteson, J., said, " To hold that it was so, would be

saying, that a strong intention to burn, was a burning. There must

be, at all events, a partial burning of the instrument itself; I do not

say that a quantity of words must be burnt; but there must be a

burning of the pajjer on which the will is."

It was held, however, that the sliglit burning which occurred in

this case, with the attendant circumstances and conduct of the testator,

though not sufficient to satisfy the statute of frauds, yet had the effect

of revoking the will in regard to property to which that statute did

not extend, as copyholds.(s)

But (to return to cases within the statute) it is clear, that if a testa-

tor is arrested in his design of destroying the will, by the Effect where a
„ /. 1 • T II. testator sus-

remonstrance or interierence ot a third person, or by his pends the

1 1 1 n destroying act

own voluntary change oi purpose, and thus leaves unfin- before its com-

ished the work of destruction which he had commenced,

the will is unrevoked ; and the degree in which the attempt' had been

accomplished, would not, it should seem, be very closely scrutinized,

if the testator himself had put his own construction upon his some-

what equivocal act, by subsequently treating the will as undestroyed.

Thus, in Doe v. Perkes, {t) where a testator, upon a sudden provo-

cation by one of the devisees, tore his will asunder ; and, after being

appeased, fitted the pieces together, and expressed his satisfaction that

it was no worse, and that no material injury had been done ; it was

held that the will remained unrevoked. Here, (to use the language

of a distinguished judge) (m) the intention of revoking was itself

revoked, before the act was complete. [And in Elms v. Elms, {x) the

testator had torn his will nearly through, but the evidence seemed to

show that he intended to do more, and was stopped by the remon-

strance of a person present, and it was held that the will was not

revoked.]

(s) Doe d. Eeed v. Harris, 8 Ad. & («) Vide 6 Ad. & Ell. 215.

Ell. 1. i(x) 1 Sw. & Tr. 155, 4 Jur. (N. S.)

(«) 3lB. & Aid. 489 ;
[and compare In 341, 27 L. J., Prob. 96. And see In re

re Colberg, 1 No. Cas. 90, 2 Curt. 832.] Cockayne, 1 Dea. 177, 2 Jur. (N. S.) 454.]

T [*132]



290 EEVOCATION OF WILLS [CHAP. VII., § I]

III one instance, the Prerogative Court decided in favor of a wil]

Presumption as witliout any distinct proof of its existence after the deati
to destruction « . , ..,.,.„.
of wills. 01 the testator, or oi its destruction in his liietime ; ther

being strong reason, under all the circumstances, for supposing tha

the testator had unintentionally destroyed it ; or, at all events, *tha

its destruction, whenever effected, was without his concurrence.
(3/

The general rule in that court seems to be, that if a will is tracec

into the testator's possession, and [at his death] either cannot b

found, (a) or is found torn, (a) the presumption is (in the absence oi

circumstances tending to a contrary conclusion, (6) that he destroyec

or tore it animo revoaandi ; ^^ but that if the will is traced out oi

(y) Davis v. Davis, 2 Ad. 223; [and

see Patten v. Poulton, 1 Sw. & Tr. 55, 27

L. J., Prob. 41, 4 Jur. (N. S.) 34L]

(z) Lillie V. Lillie, 3 Hagg. 184 ; War-

gent V. HoUings, 4 Hagg. 245 ;
Tagart v.

Squire, 1 Curt. 289
;
[Welch v. Phillips,

1 Moo. P. C. C. 299 ; Brown v. Brown, 8

Ell. & Bl. 876 ; In re Shaw, 1 Sw. & Tr.

62 ; Finch v. Finch, L. E., 1 P. & D. 371.]

(o) Hare V. Nasmyth, 3 Hagg. 192, n.

;

Lambell v. Lambell, Id. 568
;
[Williams

V. Jones, 7 No. Gas. 106 ; In re Lewis, 1

Sw! & Tr. 31, 27 L. .1., Prob. 31.

(6) As to the evidence required to re-

but the presumption, see Saunders v,

Saunders, 6 No. Cas. 518 ; Battyl v.

Lyles, 4 Jur. (N. S.) 718 ; In re Gardner,

1 Sw. & Tr. 109, 27 L. J., Prob. 55 ; In

re Eipley, 1 Sw. & Tr. 68, 4 Jur. (N. S.)

342 ; In re Simpson, 5 Jur. (N. S.) 1366;

In re Pechell, Id. 406 ; Eckersley v. Piatt,

L. K., 1 P. & D. 281. If declarations

made by the testator after the date of the

will are adduced to rebut the presump-

tion, the like declarations are admissible

in reply. Keen v. Keen, L. K., 3 P. &
D. 105. As evidence of the animus with

which an act was done, less weight is of

course due to subsequent (Pemberton v.

Pemberton, 13 Ves. 310 ; In re Weston,

L. K., 1 P. & D. 633) than to contempo-

raneous (Johnson v. Lyford, L. R.j 1 P.

& D. 546) declarations of the testator.

To prove the act, such subsequent decla-

rations are wholly inadmissible. Staines
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V. Stewart, 2 Sw. & Tr. 320, 31 L. J
Prob. 10. Evidence to prove content

of lost will.—The will being lost or dc

stroyed, and the animv^ reoocandi dis

proved, probate will be granted of it

contents as proved by secondary evi

dence, e. g., draft, copy or parol testi

mony. See same cases, and Clarkson 1

Clarkson, 2 Sw. & Tr. 497, 31 L. J
Prob. 143 ; Podmore v. Whatton, 3 Sw

& Tr. 449, 33 L. J., Prob. 143 ; Burls t

Burls, L. E., 1 P. & D. 472 ; James i

Shrimpton, 1 P. D. 431 ; Sugden v. Lon
St. Leonai-ds, 1 P. D. 154. In the las

case the contents were proved by a singl

interested witness. Probate of part of i

will.—The same case establishes the ad

missibility, as evidence of contents, of th

testator's declarations whensoever made

overruling Quick v. Quick, 3 Sw. & Ti

442, 33 L. J., Prob. 146; and furthei

that probate may be granted of so mucl

of the will as the evidence ascertains

though other part is not ascertained.]

13. Minkler ». Minkler, 14 Vt. 125

Dudley v. Wardner, 41 Vt. 59 ; Idley 1

Bowen, 11 Wend. 227 ; Betts 0. Jacksoi

6 Wend. 173 ; Appling v. Fades, 1 Grat

286 ; Jones v. Murphy, 8 Watts & S. 275

Holland v. Ferris, 2 Bradf. 334 ; Weeli

a. McBeth, 14 Ala. 474 ; Bulkley v. Eec

mond, 2 Bradf. 281 ; Johnson v. BraiL

ford, 2 Nott & McC. 272 ; Legare v. Ash^

1 Bay (S. C.) 457 ; Beaumont v. Keim, S

Mo. 28 ; Dawson v. Smith, 3 Houst. 33{
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the deceased's custody, it is incumbent on the party asserting the revo-

cation to prove that the will came again into such custody, or was

destroyed by his directions, (e) [If, after executing his will, (he tes-

tator becomes insane, and it appears that the will was in his custody

:as well after as before the time when he became so, it cannot be

assumed that he tore or destroyed it while he was sane ; the fact must

he proved affirmatively, {d)

Where a pencil instead of a pen is used, the cancellation is not

necessarily ineffectual, (e) but is always prima fade con- obliteration by
, 1 ,., . ,X 1 . 1 , , . a pencil.

sidered deliberative, (/ ) and it must be sliown that it was

intended to be iinal.]14

A revocation by obliteration may be either partial or total. If *the

testator draws a pen over part of the will only, a revoca- Effect of partial

/jp 1 T 1 IT 1 '
obliterations.

nation IS effected pro tanto, and the unobliterated portions

remain in force
; {g) as where (to put a common case) a testator, after

having devised property to several persons, strikes out the name of

one of the devisees, by which act he gives to the will the same opera-

tion as if that devisee had died in the testator's lifetime.l5 If the

'estate or interest of the co-devisees was joint, the entire property

Davis 0. Sigourney, 8 Mete. 487, 488;

Johnson's Will, 40 Conn. 587. But this

presumption may be rebutted. Minkler

11. Minkler, ubi supra; Durant v. Ash-

more, 2 Eicb. 184; Weeks v. McBeth,

ubi supra; Dawson v. Smith, ubi supra;

Legare v. Ashe, ubi supra; Johnson's

Will, ubi supra ; Patterson v, Hiokey, 32

Ga. 156; Davis f. Sigourney, ubi supra;

Clark V. Wright, 3 Pick. 67. It was said

by Waites, J. :
" The non-production of

it (the will) is only a primafade presump-

iiim that it was canceled, and not a legal

•concludon." Legare v. Ashe, ubi supra;

4 Kent 532; 2 Greenl. Ev., I 681.

(c) Colvim). Fraser, 2 Hagg. 327
;
[and

see Wynn v. Heveningham, 1 Coll. 638,

639.

(d) Harris v. Berral, 1 Sw. & Tr. 153

;

Sprigge V. Sprigge, L. E., 1 P. & D. 608.

(e) Mence v. Menoe, 18 Ves. 348.

(/) Francis v. Grover, 5 Hare 39, and

the cases there cited ; In re Hall, L. E.,

2 P. & D. 256.]

14. If an immaterial alteration be

made in a will by a stranger, such altera-

tion will not destroy the will. Malin v.

Malin, 1 Wend. 625 ; Jackson v. Malin,

15 Johns. 293 ; Doane v. Hadlock, 42 Me.

72. But a material alteration by a per-

son claiming under the will avoids it.

Wilson's Will, 8 Wis. 171. Whether the

drawing of lines in pencil through a will,

or any part of it, was deliberative, or a

final act of cancellation, may be gathered

from the contemporaneous acts of the tes-

tator. Bethell v. Moore, 2 Dev. & B. L.

311. See also Cogbill v. Cogbill, 4 Hen.

& Munf. 467.; 2 Greenl. Ev., I 681.

(g) Sutton V. Sutton, Cowp. 812.

15. An erasure in a will, after its exe-

cution, does not work such revocation as

to avoid the will in toto. Smith v. Fen-

ner, 1 Gall. C. C. 170 ; Kirkpatrick's

Will, 7 C. E. Gr. (N. J.) 463 ; Clark v.

Smith, 34 Barb. 140 ; Cogbill v. Cogbill,

4 Hen. & Mimf. 467 ; Bigelow v. Gillott,

123 Mass. 102; Wolf u Bollinger, 62 111.

368 ; McPherson v. Clark, 3 Bradf. 92 ; 2

Greenl. Ev., § 681. A careful interlinea-
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would vest in the survivor or survivors
;
(A) if they were tenants i»

common, the share of the deceased devisee would lapse, and a partial

intesta6y be produced ; (i) unless the subject of gift were a pecuniary-

legacy, or any other article of personal estate, which would fall to the

residuary legatee, if there was one ; or unless the will was made since

the year 1837, in which case the revocation of a specific devise would

cast the real estate, which was the subject of such devise, iuto the-

hands of the residuary devisee. [If certain words, forming part of a

devise, are obliterated, it is to be seen wliat is the effect of those wliich

remain : if they are sensible pet- se, and do not give any person (apart,,

of course, from their indirect operation of increasing the residue) a
larger estate than he would have taken by the will, or a new estate,,

the obliteration works a valid partial revocation. This appears to be
the effect of Swinton v. Bailey, (A) where a testator who died in 1836-

devised certain lands to his "mother, Elizabeth Eley to hold to his

said mother, Elizabeth Eley, her heirs and assigns for ever." After

tion is not an obliteration. Dixon's Ap-

peal, 55 Penna. St. 424 ; Clark v. Smith,

ubi supra; CogbiU v. Cogbill, vii supra;

Means v. Moore, 3 McCord 282 ; Wbeeler

v.^ Bent, 7 Pick. 61 ; Jackson v. Holloway,

7 Johns. 395 ; Doane v. Hadlock, 42 Me.

72. Where, after execution of the will,

the scrivener, in the presence of one of

the witnesses and of the testator, inter-

lined another legacy, and the will was

then republished, in the presence of that

one witness and the scrivener, it was held

that this did not revoke the will. Wheeler

V. Bent, «6t supra. So, too, where the

name of one of the executors is erased

and another inserted, this is not a revo-

cation of the will. Wells
ji. Wells, 4

Mon. 152. Neither the changing of an

executor nor the striking out of a devisee

will amount to a revocation so as to re-

quire a republication. lb. But if the

name of a devisee be stricken out in one

place, while it is left in other parts of the

will, the court will not generally feel

warranted in holding that the bequest is

thereby revoked. 2 Greenl. Ev., § 681.

Nor will the cutting out of a portion of

the will work a revocation of the whole

will, especially if the act be accompanied

by declarations of the testator that the

intention was to annul only what was so-

cut out. Brown's Will, 1 B. Mon. 56.

But it seems that the word "obsolete,"

written on the margin of the iirst page-

only, and opposite one clause of the will,

applies to the whole will, and not merely

to the clause against which the word is

written. Lewis v. Lewis, 2 Watts & S.

455. See also Warner v. Warner, 37 Vt>

356. If the testator draw lines with a

pen through a legacy in the will, this is

a sufficient revocation of thai legacy.

Kirkpatrick's Will, ubi supra.

[(A) Larkins v. Larkins, 3 Bos. & P.

16; Short v. Smith, 4 East 419; Hum-
phreys V. Taylor, 7 Bac. Ab. Gwil. 363.

(i) Per Alvanley, C. J., and Chambre,

J., 3 B. & P. 21, 22.

{k) 1 Ex. D. 110, affirmed in D. P., 48

L. J., Ex. 57, reversing the decision of

the Exch. Division, where it was held

that obliteration, to be effectual under
section 6, must be of a complete " clause"

or sentence. But this is inconsistent with

Larkins v. Larkins.]
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execution he drew his pen through the words in italics, and above

them wrote " Eley." The question was whether the fee simple was

out down to a life estate. It was argued that for this purpose some-

thing more than revocation was needed, for the life estate was a new
•estate, and that the case was in substance one not of obliteration but

-of alteration, which failed for want of due execution. But it was

held that the obliteration, operating simply by way of revocation, had

-cut down the fee simple to a life estate ; for the life estate was clearly

less than the estate in fee, and was included in it. " In the eye of the

law," said Lord Cairns, " a gift to A., his heirs and assigns, is what

it says, a gift to all those persons. No doubt the law says that the

estate given to the heirs shall vest in A. ; but it is a gift to the heirs

*i]evertheless." At this day the case is chiefly interesting oh account

•of this dissection of the limitation in fee.]

In order to constitute a revocatory obliteration, it is not essential

that every word shall be obliterated; the revocation is complete if

enough of the material part be expunged, to show an intention that

the devise shall not stand ; as where the testator draws his pen across

the devisee's name. (Z)16 But where the name occurred sev- Effect of partial
obliteration.

eral times in the course of a will, and the testator drew

his pen across the name in some instances, and left it standing in

others, it was held, that the bequests were not revoked; the V. C.

observing, that as the description, and in some places the name, of the

legatee remained uncanceled, the court would not be warranted in

holding tliat the bequests to her were revoked, (m) But the oblitera-

tion, in the envelope of a will, of the words referring to it as the will

-of the testator, accompanied by expressions written by him, showing

that he considered that it was revoked by another will, which, for

-want of being duly attested, had no such operation, is, of course, not

such an obliteration as to have the effect of revoking the will, (n)

(l) See Mence v. Mence, 18 Ves. 350. tist Churcli v. Bobbarts. 2 Penna. St. 110

;

16. And where a will, the execution of Evans' Appeal, 58 Penna. St. 238 ; Cook's

which is duly proved, is found in the Will, 5 Clark 1; Smock v. Smock, 3

bureafl of the testator after his death, Stockt. 156 ; Bethell v. Moore, 2 Dev. &
•with the names of the legatee (the pro- B. L. 311. And in such case the con-

ponent) and the testator partially oblit- testant will not be required to account for

«rated, the legal presumption is that it the mutilation. Clark's Will, ubi supra.

was canceled and revoked by the testator. (m) Martins v. Gardiner, 8 Sim. 73.

-Clark's Will, 1 Tuck. 445. See also Bap- (n) Grantly v. Garthwaite, 2 Euss. 90.
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And here it may be observed, that, where the act of cancellation or

Effect where destructioH is Connected with the makina; of another wilL
cancellation is

/» i • i « p
connected with so as fairly to raisc the inference, that the testator meant
a new disposi- '^

*'°°' the revocation of the old to depend upon the efficacy of

the new disposition, such will be the legal effect of the transaction

;

and therefore, if the will intended to be substituted is inoperative

from defect of attestation, or any other cause, the revocation fails also^

and the original will remains in force.l7 As where a testator, having

some time before executed a will, duly attested, to each sheet of which he-

had affixed a seal, instructed his solicitor to prepare another, and signed

the draft prepared from those instructions, and then proceeded to tear-

off the seals of the old will; when, after all the seals but one had

been thus removed, he was informed, that the new will w^ould not

be operative upon his -lauds in its then state, which induced him to-

desist; and before the new will was complete, the testator died: it

was held, that rhe original will remained unrevoked, (o)

17. Cancellation is primafacie a revoca-

tion, but if it be made with the intent to

execute a new will, and that purpose fails,

the cancellation is conditional, and shall

have no effect. Bethell v. Moore, 2 Dev.

& B. L. 311 ; Stover v. Kendall, 1 Coldw.

557 ; Barksdale v. Barksdale, 12 Leigh

535 ; Jackson v. HoUoway, 7 Johns. 394

;

Semmes v. Semmes, 7 Harr. & J. 388

;

Means v. Moore, 3 McCord 282 ; Pringle

V. McPherson, 2 Brevard 279; Hairstou

V. Hairston, 30 Miss. 276 ; Banks v. Banks,

65 Mo. 432; Wolf v. Bollinger, 62 lU.

368. But if the will be deliberately can-

celed without accident or mistake, that

-will operate as a revocation, although the

testator omits to make another will, con-

templated at the time of the revocation.

Semmes v. Semmes, vbi supra; Johnson

V. Brailsford, 2 Nott & McC. 272 ; Hairs-

ton V. Hairston, vhi supra. And though

the second will being made, is, through a

mistake of law on the part of the testator,

inoperative. Banks v. Banks, ubi supra.

But the doctrine of dependent relative re-

vocation will not be applied by the court,

if the testator has destroyed a will through

a mistaken idea of the legal effect of such

destruction, if the court is satisfied that

the testator intended wholly to revoke-

that will. Dickinson v. Swatman, 4 Sw,

& Tr. 205. Nor will this doctrine be ap-

plied unless there be proof of the actual,

destruction of the instrument. Hornerton.

V. Hewett, 25 L. T. (N. S.) 854. But the-

rule is different as to a subsequent will

duly executed, which contains an express

clause of revocation, but which fails to-

take effect as a disposition of the estate..

Hairston v. Hairston, ubi supra. And a

misapprehension, on the part of the testa-

tor, as to the legal capacity of a devisee

-

to take, is a mistake of law tind not of

fact, and will not affect a clause of revo-

cation contained in the will. Haii-ston v-

Hairstou, vii supra; Price r. Maxwell,.

28 Penna. St. 23.

(o) Hyde v. Hyde, [1 Eq. Ab. 409,] 3-

Ch. Eep. 155. See also Onions v. Tyrer,,

1 P. W. 343, Pre. Ch. 459
;
[Burtonshaw

V. Gilbert, Cowp. 49 ;] Sutton v. Sutton,

Cowp. 812 ; Winsor v. Pratt, 5 J. B. Moo..

484, '2 Br. & B. 650
;

[Perrott v. Perrott^

14 East 440 ; Scott v. Scott, 1 Sw. & Xr..

258; Clarkson v. Clarkson, 3 Sw. & Tr.

497, 31 L. J., Prob. 143 ; Dancer v. Crabby

L. E., 3 P. & D. 98.
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*[In like manner, where tlie later of two inconsistent wills is

destroyed on the supposition that the earlier will is thereby revived

;

if this supposition be (as by the existing law we shall presently see it

is) erroneous, the later will remains unrevoked. In this case, as in

the former, the act of destruction is referable, not to any abstract

intention to revoke, but to an intention to validate another paper
;

and as the condition upon which alone the revocation was intended to

operate is in neither case fulfilled, in neither does the ariimus revooandi

exist.] (j))

And the same principle applies to partial alterations ; so tliat, where

a testator strikes out the name of a devisee, and at the same partial obiiter-

time interlines that of another, or substitutes a larger or wSaaTewdfa-

smaller interest or share for that which he had previously
^™' '°"'

given, if the interlineation is inoperative for want of an attestation,

the obliteration will also fail of effect. (g)18

[But the mere intention to make at some indefinite future time a

new will, is not enough to prevent revocation.] (r) 19

Where the later of two inconsistent wills was [lost(s) or] canceled, (<)

or otherwise revoked by the testator in his lifetime, the Effect where a

effect of such revocation clearly was, according to the old j^'de'twcfS"*'

law, to restore the prior will to its original position ; and wiiia, revokes

such restored will, if not revoked by any subsequent act

of the testator, came into operation at his decease ; and the distinction

sometimes suggested, between canceled wills which did, and those

which did not, contain express clauses of revocation, in regard to

their revoking effect upon an earlier uncanceled will, (m) was wholly

without foundation.20 The clause of revocation, like every other

[(p) Powell?;. Powell, L. E., IP. & D. 19. Semmes v. Semmes, 7 Harr. & J.

209, overruling Dickinson v. Swatman, 4 388.

Sw. & Tr. 205, 30 L. J., Prob. 84.] [(s) Eainier v. Kainier, 1 Jnr. 754.

{,]) Short V. Smith, 4 East 419 (this (i) Goodright v. Glazier, 4 Burr. 2512.]

case, however, did not raise the precise («) See Eoper on Eevocation 94.

point) ; Kiike v. Kirke, 4 Euss. 435

;

20. Lawsou v. Morrison, 2 Dall. 286
;

[Locke V. James, 11 M. & Wels. 901

;

Havard v. Davis, 2 Binn. 406. In Law-

and see corresponding cases under 1 son v. Morrison, 2 Dall. 286, 289, Mc-

Vict., 0. 26, post p. *142.] Kean, C. .7., said :
" The mere circum-

18. McPherson v. Clark, 3 Bradf. 92. stance of making the will of 1779 is not

See also Holman v. Eiddle, 8 Ohio St. virtually a revocation of that of 1776, the

384. contents of the latter being unknown, and

[(r) WUUams v. Tyley, Johns. 530, better it not appearing to have been in esse at

reported 5 Jur. (N. S.) 35 ; In re Mitche- her death. Neither will could be a corn-

son, 32 L. J., Prob. 202.] plete will, until her death, therefore the
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clause, was ambulatory and silent until the death of the testator called
the will into operation, [v) In the Ecclesiastical Court, however. Sir
J. NichoU laid it down, that the legal presumption was neither adverse
to nor in favor of the revival of a former uncanceled, upon the can-
cellation of a later revocatory, will. The question was, he said, open
to decision either way, according to facts and circumstances.(a;) 21

Sometimes a testator for greater security executes his will in *dupli-

Effeot of de- "^^> retaining one part and committing the other to the

pS^'ofVupii- custody of another person (usually an executor or trus-
'^*'^' •

tee); and questions have not unfrequently arisen as to the

eifect of his subsequently destroying one of such papers, leaving the

duplicate entire. In these cases the presumption generally is, that the

testator means by the destruction of one part to revoke the will, but
the strength of the presumption depends much upon circumstances.22

Thus, where (yj he cancels that part which is in his own possession

(the duplicate being in tlie castody of another^, it is very strongly to

be presumed, that he does not intend the duplicate to stand, he having
destroyed all that was within his reach. (2;) So, if the testator have
himself possession of both, the presumption of revocation holds,

thougli weaker, (a) and even if, having both in his possession, he alters

making of the second, which was before

death destroyed, did not revoke the first."

But if such subsequent will contain a

clause expressly revoking the first will,

and the second -will be destroyed, this

cannot revive the first will, for the re-

voking clause, propria vigore, operated in-

stantaneously to revoke the first will,

which would make republication neces-

sary to give that will vitality. James v.

Marvin, 3 Conn. 576.

(«) Hai-wood V. Goodright, Cowp. 92.

(x) Usticke v. Bawden, 2 Ad. 116;

[and see Moore v. Moore, 1 Phillim. 412

;

James v. Cohen, 3 Curt. 770, 8 Jur. 249.]

21. In Kentucky it has been held that

where a testator destroyed a subsequent

will, which contained an exjjress revoca-

tion of a former will, intending by such

destruction to give effect to the first will,

and died under those circumstances, the

first will is valid. Linginfetter v. Lin-

ginfetler, Hardin 119. But it has been

1*137]

held, in New Jei-sey, that if of two wills

the first be revoked by the second, and
both be improperly destroyed, the first,

the contents of which can be proved, can-

not be established as the will of the tes-

tator, although the contents of the second
cannot be ascertained. Day v. Day 2
Gr. Ch. (N. J.) 550.

22. But it will not be presumed from
circumstances that the will was executed
in duplicate when the attesting witnesses

say that but one copy was executed.

O'Neal ads. Farr, 1 Eich. 80. See 1

Powell on Devises 597 ; 2 Greenl. Ev., §

682.

(2/) See Sir Edward Seymore's casie,

cit. Com. 453, 1 P. W. 346, [2 Vern. 742

;

and see Colvin v. Eraser, 2 Hagg. 266;
Eickards v. Mumford, 2 Phillim. 23.]

(2) Burtonshaw v. Gilbert, Cowp. 49;
Boughey «. Moreton, 3 Hagg. 191, 11., [2
Ca. Temp. Lee, 532.

(a) In re Hains, 5 No. Cas. 621.]
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one, and then destroys that which he had altered, there is also the pre-

sumption, but weaker still.

These several gradations of presumption were stated by Lord

Erskine in Pemberton v. Pemberton, (6) the circumstances of which

were as follows :—Two parts of a will were found in the possession

of a testator at his death, the one canceled, having various alterations

in it, and tJie other not altered or canceled ; and the finding of the

jury in three successive trials at law on these facts, and the evidence

generally, was that the will was not revoked j and in that conclusion

the L. C. finally concurred.

Perhaps, in such a case, the presumption can hardly be said to lean

in favor of the revocation at all; for the testator having made altera-

tions in one part, and then canceled the part so altered cmly, the

conclusioti would rather seem to be, that he merely intended, by the

destruction of that part, to get rid of the alterations, and to restore

the will to its original state. And it is observable, that, in Roberts v.

Round, (c) where one of two duplicate wills was found partly mutilated,

and the other carefully preserved in the testator's own jjossession, it

was held, that the will remained unrevoked.

, The evidence in Pemberton v. Pemberton, as to the intent with

which the act of cancellation was done, consisted partly of subsequent

declarations of the testator, and these tended rather to *favor the revo-

cation than otherwise; but both Lord Eldon and Lord Erskine

adverted to the very little weight due to expressions thrown out by

testators in conversation with persons respecting their wills.

[As the destrnction of one part of a duplicate will is generally a

revocation of the will, so an obliteration made in one part Effect of
• 111 •! ^ (* \ PC* ' n I'll alteration iti

Will be considered or the same eftect as ii made in both; one duplicate.

for the two parts form together (if such be the intention, which is a

question for the jury to decide) but one will, aiidan obliteration in one

part is equivalent to an obliteration in both.] [d)

(b) 13 Ves. 310. the will was made two years after the

(c) 3 Hagg. 548. first; but was found by the jury to have

[(d) Doe d. Strickland v. Strickland, 8 been intended as a duplicate. See also

C. B. 724. The second copy or part of Hubbard v. Alexaiuder, 3 Ch. D. 738.]
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The principle on which the destruction of one part of a duplicate

Effect where will is held to be a revocation, has been extended to a case
same expres- • i . i i
sions ooour in m which the tcstator, having; expressed the same purpose
will and codi- ^

_

? n r r i
^ ^

oil and testator in both a will and codicil, obliterated it in the codicil
obliterates '

mil"
'" °"^ alone. Thus in Utterson v. Utterson, (e) a testator, after

disposing of the residue of his real and personal property

among liis children, introduced into the will an interlineation, except-

ing his son J., to whom he gave one shilling. By a codicil (being the

fiftli,) after expressing his disapprobation of the conduct of this son,

he declared it to be his determination that he (the son) should have

no more of his property than one shilling. It appeared that the

testator subsequently became reconciled to his son, and canceled the

codicil by drawing his pen across it, but did not strike ovi the interlinea-

tion in his will. This raised the question, whether the canceling of

the codicil destroyed the effect of the interlined clause in the will,

with reference to some copyhold property ; for, as to the freeholds, it

was admitted that the interlineation was inoperative, for want of an

attestation : and in reg&rd to the personalty, the Ecclesiastical Court had

held the cancellation of the codicil to have canceled the excluding

clause in the will ; and of this opinion was Sir W. Grant, with respect

to the copyholds. "Even independently of the parol evidence of

reconciliation," he said, "it seems to me, that the act of obliteration

speaks as clearly as words could have done a change of intention as

to the exclusion, and not merely as to the mode of effecting it. It is

the same as if he had said, 'This codicil no longer speaks my senti-

ments ; I am no longer dissatisfied with my son, and no longer mean

to make any distinction between him and my other children.' " (/)

* Sometimes there is found, among the papers of a testator, a codicil

Efiect of testa- without the will of which it professes to be part ; in such
tor destroying

, . , , it
will, aud leav- cascs the questiou arises, whether or not the destruction
ing codicil un-

, , , , i • i i
destroyed. of tJje will (which it IS to be presumed, in the absence of

(e) 3 Ves. & B. 122. wounding the feelings of, and casting a

(/) As to expressions ofresentment in stigma on, tlie offending party long after

wills.—Here it occurs to remark, that the transaction -tthich gave occasion to

testators should be dissuaded from making the irritation has been effaced from recol-

or altering their wills (as they are often lection, or is remembered only to be re-

disposed to do,) under the influence of gretted. [The Probate Court will not

any temporary excitement occasioned by readily omit from the probate any such

the ill-conduct of a legatee ; and, still record of displeasure. In re Honywood,

more, fi'om recording their resentment in L. E., 2 P. & D. 251.]

their wills, which may have the effect of
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proof to the contrary, was the act of the testator) operates, impliedly,,

to revoke the codicil also. This question, of course, depends mainly

upon the contents of the several testamentary documents. If the dis-

positions in the codicil are so complicated with, and dependent upon,,

those of the will as to be incapable of a separate and independent

existence, the destruction of the will necessarily revokes the codi-

cil; (p-) 23 and before 1 Vjct., c. 26, the general presumption iu the

ecclesiastical courts was rather in favor of the intention to involve a

codicil in the revocation of the will of which it was a part, where a

contrary intention could not be collected either from the contents of

the codicil itself or irom extrinsic evidence, (h) 24

But if the codicil was capable, from the nature of its contents, of

subsisting independently of the will, its validity was not affected by

the destruction of such will. Thus, where (i) a testator having made

a will, the contents of which were unknown, the same not being

found at his death, subsequently made a codicil in favor of an illegiti-

mate child, born since the date of the will, and its mother, which he

entitled, "A codicil to my last will, and to be taken as part thereof;"

Sir H. Jenner decided, that the codicil was unrevoked, there being

nothing to show an intention to revoke it ; and the dispositions it cou-

taiaed (which were in favor of those for whom the testator was under

a moral obligation to provide, and who were not in existence when the

will was executed), being of such a nature as to be capable of taking

effect independently of the will.

The act 1 Vict., c. 26, has considerably modified the law relating

to the species of revocation which forms the subject of Eevoeation by
• — r / • nr»\ it ^ Ml burning, tear-

the present section. It enacts (section 20) that no will ing, orother-

1 /> 1 n 1 111 wise destroy-

er codicil, or anv part thereof, shall be revoked otherwise ing wider (ft«
' *' ^ ^

_ present la/w.

than as *aforesaid (i. e., by marriage), or by another will

[g] Usticke v. Bawden, 2 Add. 116. been expressly held that a, testamentary

23. Bat on the other hand, if a will be paper, in the form of a codicil, is not re-

on one sheet and a codicil thereto on voked by the revocation of the will,

another sheet, and each be deposited with And that the codicil itself can be revoked

a different person, the revocation of the only by one of the modes provided in the

codicil alone will not be held, under any acts 7 Will. IV., and 1 Vict., c. 26, § 20.

circumstances, to revoke the will. Malone In the goods of Savage, L. R., 2 P. & D.

V. Hobbs, 1 Rob. (Va.) 346. 78, 39 L. J. P. 25, 22 L. T. (N. S.) 375 ;

(A) Medlycott v. Assheton, 2 Add. 229

;

In the goods of Turner, L. R., 2 P. & D.

Coppin V. Dillon, 4 Hagg. 369. 408, 27 L. T. (N. S.) 3-22.

24. But recently, in England, it has (i) Tagart v. Squire, 1 Curt. 289.
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or codicil executed in manner hereinbefore required, or by some writ-

ing declaring an intention to revoke the same, and executed as a will,"

or] by the burning, tearing, or otherwise destroying the same by the

testator, or by some person in his presence and by his direction, with

the intention of revoking the same ;" and (section 21) " that no

Obliterations, obliteration, interlineation, or otiier alteration, made in
&o., in a will

' '
,

to be signed aiiv will after tiie execution thereof, shall be valid or
-and attested. *' '

have any effect, except so far as the words or effect of the

will before such alteration shall not be apparent, unless such altera-

tion shall be executed in like manner as hereinbefore is required for

the execution of the will ; but the will, with such alteration as part

thereof, shall be deemed to be duly executed, if the signature of the

testator and the subscription of the witnesses be made in the margin,

or on some other part of the will opposite or near to such alteration,

or at the foot, or end of, or opposite to a memorandum referring to

such alteration, and written at the end or some other part of the will."

[And by section 22 it is enacted, " That no will or codicil, or any

Eevivfti of part thereof, which shall be in any manner revoked, shall
revoked wills. , .ii.iii .1 n

be revived otherwise than by the re-execution tliereot, or

by a codicil executed in manner hereinbefore required, and showing

an intention to reviv^e the same ; and when any will or codicil which

shall be partly revoked and afterwards wholly revoked shall be

revived, such revival siiall not extend to so much thereof as shall

have been revoked before the revocation of the whole thereof, unless

an intention to the conti-ary shall be sAoww."]

The cliange, therefore, is that a revocation by cancellation or oblit-

Points of differ- cratiou is Dot (as before) placed upon the same footing as

new law. a rcvocation by burning or tearing. Obliteration, [or

other alteration which does not wholly efface the will, is no longer

effectual unless executed in manner prescribed for the execution of a

will.]

But it may, of course, still be a question, (1) whether the destruc-

Pointsof tion of a will by a tesstator in his lifetime [by burning,

tearing, or otherwise] is partial or complete; and (2)

whether it takes place under circumstances, in regard to the volition

of the testator or otherwise, which invest it with a revoking effect

;

and (3) whether or not it was so connected with an intended new

disposition as to be dependent for its operation upon the efficacy

thereof. (J)
All such questions the recent statute leaves untouched.

ij) See Powell v. Powell, ante p. *136.
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*[Tlius, witli regard to the words, "tearing" and "burning," the-

decisions under the statute of frauds assist the construction

of the act 1 Vict. Under the latter act it has been

decided that the word "tearing" inckides " cutting ;" (A) for it would
be absurd to say that a will torn into two pieces was revoked, but

that if cut into twenty pieces it was not revoked. The cutting, t6 be
effectual, need not be a cutting; up of the whole will; when partial

1 ^1 .ii 1 . , 1 •.
tearing effects

cutting out that part oi the will whicli may be said to be total levooa-

the principal part, (Z) or that part which gives effect to

the whole, as the signature of tlie testator, (m) or, it is presumed, of

the witnesses, (n) will cause a revocation of the whole will.25 And
where the will is written on several sheets, each signed and witnessed,,

tearing off the last signature will revoke the whole will, although the

prior signatures are left, (o) It has also been decided by the Court of

Exchequer (^) that tearing off, animo revocandi, the seal of a will

(though no seal is necessary to the due execution of a will) constituted

a revocation. 26 They said the instrument purported by the attestation

clause to be executed under seal, and was published and attested as a

sealed instrument, and when the seal was torn off it ceased to be the-

instrument which the testator purposed to execute and publish. And
this authority was followed by Sir W. P. Wood, V. C, in a case {q}

where a testator made his will on five sheets of paper, signed the first

[(A) Hobbs V. Knight, 1 Curt. 768 ; In the date of the will is proved, and there

re Cooke, 5 No. Cas. 390 ; and see Clarke is no other -will, this will not rebut the

V. Scrigps, 16 Jur. 783, 2 Eob. 563. presumption that the testator cut out his

{I) "Williams v. Jones, 7 No. Cas. 106. signature animo revocandi. Nor will the-

(m) Hobbs n. Knight, 1 Curt. 768 ; In pasting of the signature into its former-

re Gullan, 1 Sw. & Tr. 23, 27 L. J., Prob. place revive the will. Bell v. Fothergill,

15 ; In re Lewis, Id. 31, 1 Sw. & Tr. 31

;

L. K., 2 P. & D. 148, 23 L. T. (N. S.) 323..

In re Simpson, 5 Jur. (N. S.) 1366 ;
Bell See also White's Will, 10 C. E. Gr. (N.

V. FothergUl, L. K., 2 P. & D. 148. J.) 501.

(») Evans v. Dallow, 31 L. J., Prob. [(o) In re Gullan, 1 Sw. & Tr. 23, 27 L.

128. See also Birkhead v. Bowdoin, 2 J., Prob. 15, 4 Jur. (N. S.) 196 ; Gullan

No. Cas. 66 ; Hobbs v. Knight, 1 Curt. v. Grove, 26 Beav. 64. Compare Christ-

780, 781 ; Abraham v. Joseph, 5 Jur. (N. mas v. Whinyates, 32 L. J., Prob. 73-

S.) 179. So in a case of total obliteration, (where the court was satisfied that the

In re James, 7 Jur. (N. S.) 52.] tearing was intended to work a partial

25. And if the signature, having been revocation only?)

cut out, is afterwards pasted into the will (p) Price v. Powell, 3 H. & N. 341.]

again, and the will remain in the custody 26. Avery v. Pixley, 4 Mass. 460; John-

of the testator to the time of his death and son v. Brailsford, 2 Nott & McC. 272.

his declaration that he intended to bene- (g) Williams v. Tyley, Johns. 530.

fit his wife by will made subsequently to
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foiir, and signed and sealed the fifth, with an attestation clause describ-

ing the mode of execution : he afterwards tore off the signature from

each of the first four sheets and struck through with his pen the sig-

nature on the last, and, the animus revooandi being proved in evidence,

it was held that the will was revoked bv the tearing;. But
When not.

. .

j b
cutting out a particular clause or the name of a legatee is

a revocation pro tanto only. (r')27 "Where a will is found torn, evidence

is, of course, admissible to show *that it was done by mistake (r) or is

merely the effect of wear
;
(s) for mere tearing or destruction without

intention to revoke is no revocation under the express terms of the

act. (t) The intention without the act is equally ineffectual, (m)

The words " otherwise destroying " are new. They are to be taken

Meaning of to mean a destruction ejusdem generis with the modes before
-words "other- . i i • i . . i /, .

wise destroy- mentioned, that IS, destruction in the proper sense oi the

word of the substance or contents of the will, or, at least,

complete effacement of the writing, as, by pasting over it a blank

paper
;
{x) and not a " destroying " in a secondary sense, (y) as by can-

celing or incomplete obliteration. These, unless they prevent the

words, as originally written, from being apparent, that is, apparent by

looking at the will itself, are plainly excluded by the statute, (z)

Glasses have been used (a) for discovering what the words obliterated

(r) In re Cooke, supra; In re Lambert, Cas. 601 ; and see 1 Eq. Ca. Ab. 402, pi.

1 No. Cas. 131 ; In re Woodward, L. K., 3, marg.

2 P. & D. 206, where seven or eight lines (() In re Tozer, 2 No. Cas. 11, 7 Jur.

at the beginning had been cut off. 134; In re Hannam, 14 Jur. 558 ; Clarke

27. The degree of " burning, tearing, v. Scripps, 1 6 Jur. 783, 2 Bob. 563.

canceling or obliterating " necess.-iry to {u) Cheese v. Lovejoy, 2 P. D. 251

;

the revocation of a will, according to the ante p. *131.

statute of frauds, must depend on the cir- (x) In re Horsford,. L. E., 3 P. & D.

cumstanees of each case. Johnson v. 211.

Brailsford, 2 Nott & McC. 272. The (y) Stephens v. Taprell, 2 Curt. 458;

slightest burning or tearing, &c., of » Hobbs v. Knight, 1 Curt. 779.

will, accompanied with satisfactory evi- (z) In re Dyer, 5 Jur. 1016 ; In re

dence, drawn aliunde, of the intent of the Fary, 15 Jur. 1114 ; Stephens v. Taprell,

testator to revoke, will satisfy the statute, 2 Curt. 458 ; In re Beavan, Id. 369 ; In

and the revocation will be complete. lb. re Rose, 4 No. Cas. 101 ; In re Brewster,

See also Means v. Moore, 3 McCord 282; 29 L. J., Prob. 69, 6 Jur. (N. S.) 56.

Dan V. Brown, 4 Cowen*483; Brown's (a) In re Ibbetson, 2 Curt. 337 ; Lush-

Will, 1 B. Hon. 56. ington v. Onslow, 6 No. Cas. 187, 12 Jur.

(r) Giles V. Warren, L. R., 2 P. & D. 465. As to this, see In re Horsford, L.

401. B., S P. & D. 211.

(s) Bigge V. Bigge, 9 Jur. 192, 3 No.
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originally were :
28 but parol evidence is inadmissible, (6) except in

those cases where the obliteration was made for the pur- Parol evidence,»,,. ,, „- .„ - admissible in
pose merely oi alterinar tlie amount of the gift and not oaeesof oon-

„ ,...,., , ,

° ditional revo-
•01 revoking it ; m which case, there being no intention to cation,

revoke except for the purpose of substituting a gift of a diiferent

amount, if the latter cannot take place by reason of the substituted

words not being properly attested, the former gift will now (as under

the statute of frauds) remain good, and evidence must be admitted to

show what the original words were, (c) The same rule, it is presumed,

applies to an erasure of tiie name of the legatee
;
[d) as it appears to

•do to an erasure of the name of an executor, (e)

Striking a pen through the gift to a legatee, though not now a

sufficient revocation of a legacy, and not to be noticed in Satisfaction
proved by

the probate, may nevertheless not be altogether without obliteration.

«se ; for *where the testator ha.s paid a sum in his lifetime to tne

legatee, it seems that the fact of the gift being struck out in tiie original

will would be received as evidence that the paymen t was intended to

be in satisfaction of the legacy
; (./) and the court of probate has

sometimes granted a fao-sinnle probate of the will containing inter-

lineations, or parts of the will struck through ; and the court of

construction has then considered the alterations as made before execu-

tion, and therefore effectual. Where this is really so, the duty of the

court of probate, at all events since the judicature act, 1873, would

seem to be to grant probate of the will as altered, in the same

28. "By the expression 'destruction of Jur. Ill, 3 No. Cas. 17.

a will,' is commonly understood a disin- (c) Soar v. Dolman, 3 Curt. 121, 6 Jur.

tegration and decomposition of the mate- 512 ; Brooke v. Kent, 3 Moo. P. C. C. 334,

rial on which the will is wi^itten, but as 1 No. Cas. 99 ; In re Ibbetson, 2 Curt. 337

;

we see, destruction can be effected by In re Reeve, 13 Jur. 370. If there is no

doing something tantamount thereto, and evidence what the words were, probate is

the wliole document, in order to be re- decreed in blank. In re James, 1 Sw. &
•voked; need not necessarily be torn, burnt, Tr. 238.

•or otherwise destroyed. 'There must be (d) See Short ti. Smith, 4 East 419.

a, destruction of so much as to impair the (e) In re Parr, 1 Sw. & Tr. 56, 29 L.

entirety of the will, so that it may be said J., Prob. 70, 6 Jur. (N. S.) 56; In re

that the will does not exist in the manner Harris, 1 Sw. & Tr. 536, 29 L. J., Prob.

framed by the testator ; in short, it is suf- 79. See also per Sir W. Grant, 7 Ves.

ficient to satisfy the words ," otherwise de- 379 ;
and Hale v. Tokelove, 2 Bob. 318,

«troying,"if the essence of the instrument, 14 Jur. 817, noticed post/ In re M'Cabe,

aiot merely the material, be destroyed.'" L. E., 3 P. & D. 94. In re Bedford, 5

Mood on Wills 844, 345. No. Cas. 188, is contra. Sed qu.

(b) Townley v. Watson, 3 Curt. 761, 8 (/) Twining v. Powell, 2 Coll. 262.
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way as if the alterations had been referred to in the attestation

clause, (g)

With respect to a will executed before 1838, the question whether

Distinction ns it is rcvokcd or altered by any act apparent on the face
to acts apparent j j ^

l r
and acts not ap- of it doHC ou or after that date, as by erasure, obliteration
parent on the

^ ^

? j J

face of a will, or interlineation, must be determined by reference to the

provisions of the act 1 Vict., c. 26 ;
(/i)29 but, as has been before

noticed, the question whether it is revoked by any act not apparent on

the face of it, and done on or after that date, must be determined with

reference to the law as it stood before the act. (i)

Where obliterations and interlineations ap[)ear on the face of a will.

Presumption and there is no evidence (Jfc") to show when they were made»
when altera-

, ,

^ -^ ' '

tion is made, the presumption is that they were made after the execu-

tion of the will; (Z) and if there be a codicil to the will, which codicil

takes no notice of them, the presumption is, that they *were made
after the date of the codicil, (m) And the same presumptions hold

(g) Gann v. Gregory, 3 D., M. & G. 777

;

Shea V. Boschetti, 18 Jur. 614, 23 L. J.,

Ch. 652.

(A) In re Livock, 1 Curt. 906 ; Hobbs

V. Knight, Id. 768; Brooke v. Kent, 3

Moo. P. C. C. 334, 1 No. Gas. 93 ; Croker

V. Marquis of Hertford, 3 Curt. 468, 7

Jur. 262, 4 Moo. P. C. C. 355 ; and see

Andrews v. Turner, 3 Q. B. 177.

29. Where an inspection of the will it-

self leads to the conclusion that it has

been altered in a material part since its

execution, and the alteration is not ex-

plained, it must avoid the instrument.

In re Wilson, 8 Wis. 171.

(i) Supra, p. *129, and cases in note (A)

swpra.

{k] As to the nature of the evidence

necessary, see Keigwin v. Keigwin, 3

Curt. 607, 7 Jur. 840 ; In re Jacob, 1 No.

Gas. 401 ; In re Hindmarch, L. R., 1 P.

& D. 307 ; In re Treeby, L. E., 3 P. &
D. 242. ^ Generally declarations of the

testator are admissible for this purpose,

whether made before or at the time of

the execution of his will. Doe d. Shall-

cross, V. Palmer, 16 Q. B. 747; In re

Hardy, 30 L. J., Prob. 142 ; In re Sykes,

L. E., 3 P. & D. 26 ; Bench u. Bench, 2
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P. D. 60. But not those made afterwards-

Doe d. Shallcross v. Palmer, supra; nor

is it enough that the alterations bear

earlier date than the will. In re Adam-
son, L. E., 3 P. & D. 253.

[1) Cooper V. Bockett, 4 Moo. P. C. C.

419, 10 Jur. 931 ; Simmonds v. Eudall, 1

Sim. (N. S.) 115; Burgoyne v. Showier,

1 Bob. 5, 8 Jur. 814, 3 No. Cas. 20 ; In

re Thompson, 3 No. Cas. 441 ; Gann i;.

Gregory, 3 B., M. & G. 777 ; Doe d. Shall-

cross V. Palmer, 16 Q. B. 747 ; In re James,

1 Sw. & Tr. 238 ; In re White, 30 L. J.,

Prob. 55, 6 Jur. (N. S.) 808 ; Williams v.

Ashton, 1 J. & H. 115. Where a will is

dated before the late act, it seems that

unattested alterations in it will also be
deemed to have been made before that

act. In re Streaker, 4 Sw. & Tr. 192, 28

L. J., Prob. 50. And see Banks v. Thorn-

ton, 11 Hare 180. But such presumption

was not made where the obliteration would
have worked a total revocation. Benson
V. Benson, L. E., 2 P. & D. 172.

(m) Lushington v. Onslow, 6 No. Cas

183, 12 Jur. 465; Rowley v. Merlin, 6

Jur. (N. S.) 1165 ; and compare In re

Mills, 11 Jur. 1070.
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regarding mutilation, (m) But where a will has been drawn with

blanks left, e. g. for the names of the legatees and the amount of the

legacies, which blanks are afterwards filled up, but there is no evidence

to show when, the presumption is that the blanks were filled in before

execution. And although there may have been no blanks, but the

names of tlie legatees are found interlined, yet if the interlineation

only supplies a blank in the sense, and appears to have been written

with the same ink and at the same time as the rest of the will, the

court will conclude that it was written before execution, (o) In Birch

V. Birch, {p) where some blanks were filled in with black ink and

others with red, it was presumed that the additions in black ink were

made before execution, but that those in red ink were made after

execution, the envelope in which the will was found appearing to have

been sealed, opened and re-sealed.

The Stat. 1 Vict., c. 26 appears not to have done away with the

presumption made by the old law that the destruction of Effect under i

. . . . V Vict., o. 26,

a will was an implied revocation of a codicil thereto, (o) where wni is
*-

^

^^' destroyed but

Lord Penzance has indeed held otherwise, on the ground not the codicu.

that sect. 20, enacting that " no will or codicil shall be revoked other-

wise than" by certain specified methods, plainly excludes the method

in question, (r) But, in Sugden v. Lord St. Leonards, (s) a demurrer

depending iov its validity on this view of the statute, was formally

(though without argument) overruled by Sir J. Hannen. It is far

from clear that the act forbids a codicil being, to the same extent as

before, treated as part of, or accessory to, the will ; or that the express

mention of "codicil" does more than require, where it is tiie substan-

tive subject of revocation, that it be revoked by one of the specified

methods. (<) *Perhaps, however, the point is not of much importance.

(n) Christmas v. WMnyates, 32 L. J., stroy." But the animus revocandi was

Prob. 73. previously required by necessary intend-

(o) In re Cadge, L. E., 1 P. & D. 543. ment of law : (" destroy " is here an obvi-

[(p) 6 No. Cas. 581. ous oversight for " revoke.")

{q) See per Sir H. Fust, Clogstoun v. (r) Black v. Jobling, L. E., 1 P. & D.

"Walcott, 5 No Cas. 623, 12 Jur. 422 ; In 685 ; In re Savage, L. E., 2 P. & D. 78
;

re Halliwell, 4 No. Cas. 400, 9 Jur. 1042

:

In re Turner, Id. 403.

followed by Sir C. Cresswell, Grimwood (s) 1 P. D. 154, 206.

V. Cozens, 2 Sw. & Tr. 364, 5 Jur. (N. S.) (t) Whether under the old law the

497 ; In re Dutton, 3 Sw. & Tr. 66, 32 L. presumption existed with respect to codi-

J., Prob. 137. In Clogstoun v. Walcott, cils dealing with freehold land appears

the judge is made to observe, as if it were never to have been decided. The statute

a new requirement, that the statute ex- of frauds, ? 6, does not, for this purpose,

pressly requii-es " an intention to de- differ materially from 1 Vict., c. 26, i 20.
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The presumption already stated was never a strong one, even under

the old law, and the question whether the codicil was revoked or not

always depended, and (supposing the presumption to continue) will

still depend, mainly upon tlie contents of the codicil, (w) and the effect

of the evidence adduced to rebut the presumption, (v)

Upon the 21st section it has been decided in a case where a testator

Alteration not made some alterations in his will, and he and the attesting
duly attested

.

' °
by re-traoing Witnesses traced over their former sisrnatures with a dry
names with

_ _

o ^•'

dry pen. pen^ and the witnesses pat their initials in the margin

opposite to the several alterations, that the alterations were not duly

executed, (w) The initials did no more than identify the alterations,

they were not written with the intention of attesting the testator's

signature ; for it was erroneously supposed that this had been effectu-

ally ^one by tracing the former signatures with a dry pen.

The 22d section abolishes] the rule which gave to the revocation

Rule as to re- of a postcrior will the effect of reviving; a prior testa-
vival of a prior

, i • i i

o i

will by revooa- mentaiy instrument, which such posterior will, if it had
tion of a later

.

abolished. remained in force, would have revoked : 30 and it is imma-

terial in such case whether the posterior will owed its revoking efficacy

to an express clause of revocation contained in it, or to mere incon-

sistency of disposition, (x) [In either case, sect. 22 permits the prior

will to be revived by one of two means only : the testator must re-exe-

cute the will, or he must make and duly execute a codicil showing an

intention to revive the will. Even if he destroys the second will for the

Parol evidence
^xpress purpose of Setting up the first, he fails in his object

;

show°i^ntion ^^^ parol evidcncc of his intention is not admissible in
to revive. order to give effect to that object

; [y) though it is admissi-

ble to prove that the destruction \vas effected under a mistake, and

consequently to prevent the revocation of the destroyed will, (z)

(«) So imperative did Lord Penzance be revoked. See also In re Ellice, 33 L.

consider the act to be, that even where J., Prob. 27.

tlxe codicil was unintelligible without [w) In re Cunningham, 1 Searle & S.

the will, (the contents of which were 132, 29 L. J., Prob. 71.]

unknown,) he held himself bound to ad- 30. See post ch. VIII., note 2, page 362.

mit the codicil to probate, and leave the See also 1 Powell on Devises 527.

question of its operation to the court of (i) Brown v. Brown, 8 Ell. & Bl. 876

;

construction. In re Turner, L. E., 2 P. Hale v. Tokelove, 2 Eob. 318, 14 Jur. 817

;

& D. 403. But since the judicature act, Boulcott v. Boulcott, 2 Drew. 25.

1873, the whole matter must, it would (y) Major v. Williams, 3 Curt. 432, S.

aeem,be disposed ofin the ProbateDivision. C, nom. Major v. lies, 7 Jur. 219.

[v) In Clogstoun v. AValeott and In re (s) Powell v. Powell, L. E., 1 P. & D.

Halliwell, the codicils were held not to 209. And the contents of the destroyed
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*Where a will was found with the signature cut off, but gummed
on again, it was held that it was not duly re-executed.(a) Eevivaib re-

Nor does a codicil show an intention within the meaning e^'e^Mon.'

of the section to revive the earlier of two wills, by being —^y codicil

physically annexed to it. The intention must appear by the contents

•of the codicil. (6) And the intention so appeg,ring to revive one will

«annot be corrected by parol evidence that the draughtsman made a

mistake, and that the testator intended to refer to and revive

another. (c)31

By sect. 34, it is provided that the act " shall not extend to any will

made before 1838." Now if the first of two inconsistent —where prior

wills be made before 1838, and the second be destroyed before isss.

after that date, does sect. 22 extend to the case so as to prevent revival

of the first will? Though revived, it would not be republished, [d)

It would therefore take effect wholly under the old law, and derive no

virtue from the new. However, in Dickinson v. Swatman, (e) the

argument for revival was considered untenable.

The concluding words of sect. 22, " unless a contrary intention shall

be shown," deserve notice. Elsewhere in the act, the Parol evidence
, ,

when admissi-
phrase "unless a contrary intention shall appear by the wetodeter-
'^ •' ±J. .J mine extent of
wUl" frequently occurs. But here the means of proof revival where

i. •J -i- revocation has

are not pointed out. An intention, therefore, to revive been by steps,

the whole of a will, which has been first partly and then completely

revoked, ^ay be shown by any means allowed by general principles.

These principles would exclude parol evidence to explain a written

document, i. e. a codicil (if that were the means of revival chosen
;)

(or lost) will may be proved by parol, intention is sbown by the contents, see

Brown v. Brown, 8 Ell. & Bl. 876 ; Wood the close of this chapter.

V. Wood, L. E., 1 P. & D. 309. The re- (6) Marsh v. Marsh, 1 Sw. & Tr. 528,

marks contra in Wharram v. Wharram, 3 6 Jur. (N. S.) 380, 30 L. J., Prob. 77.

Sw. & Tr. 301, 33 L. J., Prob. 75, are un- (c) Walpole v. Cholmondely, 7 T. R.

founded. Sugden v. Lord St. Leonards, 1 138 ; In re Chapman, 8 Jur. 908, 1 Eob.

P. D. 239. But such evidence must show 1. But see Quincey v. Quincey, 11 Jur.

clearly that the contents of the second 111, 5 No. Cas. 154. These cases prop-

will were such as to revoke the first. It erly come under the head of admission

is not enough to prove that the lost will of parol evidence, in aid of the construc-

contained the words " this is the last will tion of a will. See accordingly ch. XIIL,

and testament." Cutto v. Gilbert, 9 Moo. post, where they are treated of.

P. C. C. 131, cited again with others to 31. See post ch. XIII., note 4.

the same effect, post J 5. {d) E. P. C, Fourth Eeport, p. 33.

(a) Pell V. Fothergill, L. E., 2 P. & D. (e) 4 Sw. & Tr. 205.

148. On the question whether such an
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but would admit it in order to show qao animo the bare act of re-exe-

cution was done.] (/)
*It is observable that both the statute of frauds and the act 1 Vict.

Destruction
require that the destruction should be made in the pres-

Si^enoe'of
''^ eiicc and by the direction of the testator : and therefore

the testator.
^^ testator canuot revoke his will by authorizing any per-

son to destroy it after his death : (g) and if in such case the will should

be destroyed its contents might be proved aliunde.'] (/i)32

SECTION in.

By AUeration of Estate.

Under the old law, it was essential to the validity of a devise of

I. Under the freehold lands, that the testator should be seized thereof
old law.

g^j. j^jjg jjjaking of the will, and that he should continue so

seized without interruption until his decease. If, therefore, a testator,

subsequently to his will, by deed aliened lands, which he had disposed

of by such will, and, afterwards, acquired a new freehold estate in th&

By noquisition Same lands, such newly-acquired estate did not pass by
of new estate,

^j^g ^^y^^^ ^i,ich was nccessarily void. 33 The devise of

a freehold lease, which was renewed by the testator subsequently to

(/) See Upfill V. Marshall, 7 Jur. 819. a tax levy, of real estate devised will

On the question whether a "contrary in- operate as "a revocation pro tanto. Bor-

tention'' is shown by the contents of a den v. Borden, 2 E. I. 94, But it has

codicil, see the close of this chapter. been held, in Indiana, where real estate

[(3) Stockwell V. Eitherdeu, 6 No. Cas. was owned by the testator at the time of

414, 12 Jur. 779. making the will, and was, some years

(h) In re North, 6 Jur. 564.] later, conveyed by the testator, and, one

32. But see Beauchamp's Will, 4 Mon. year after such conveyance by liim, re-

361. conveyed to the testator, that the will

33. But alteration of the circumstances was not therefore revoked by implication,

of the testator will not amount to a revo- but that its operation was restored as to-

cation at law. Graves v. Sheldon, 2 D. this real estate. Woolery v. Woolery, 48

Chip. 71. See also Blandin v. Blandin, 9 Ind. 523. But it is probable that the

Vt. 210. The plain sense of the Vermont doctrine stated in the text is the better

statute is that there shall be no revoca- law. See Walton v. Walton, 7 Johns,

tion of a will by implication, except such Ch. 258. See 1 Powell on Devises 547,.

as must result ex necessitate rd. Graves et seq.; 2 Qreenl. Ev., \ 686.

V. Sheldon, uhi swpra. But a sale, under
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the will, was evidently in this situation, (i) [But the alteration of a

oontingent remainder or of a contingent executory interest Not by change-11 11 f>
from contin-

mto a vested remainder by the happening of events on gem to vested,

whicii such remainder was originally limited to vest, was not such an

alteration as worked a revocation, the will acting on the original

interest in its new form.] {k)

A revocation by alienation may be either partial or total. 34 A
fiimiile case of partial revocation occurs where a testator, p„tiai

having devised lands in fee, demises the same lands to a
"^'^''^'^o"^-

lessee for lives or for years, eitiier at a rent or not, in ^vhich case the

lease revokes or subverts the devise pro tanto, by ^vithdrawing the

demised interest from its operation, (Z) but the devise is no further

disturbed ; and, consequently, the devisee would, even und6r the old

law, still take the inheritance, subject to the term, and, as incidental

thereto, the rent, if any, reserved by the *lease. (m) So, if a testator,

after devising lands in fee, conveys them by deed to the use of himself

for life, with remainder to the use of his wife for life, as a jointure,

without disposing of or in any manner assuming to convey the inher-

itance, tlie conveyance would revoke the devise pro tanto, and the

reversion in fee, expectant on the decease of the testator's wife, would

pass under it to the devisee. In both the preceding examples, it will

(i) Marwood ti. Turner, 3 P. Wms. 163. then be revoked by any act sufficient to

[(k) Jackson v. Hurlock, 2 Ed. 263; revoke a will of personal estate. Brown

stated on this point ante p. *48, n.] v. Thorndike, vhi mpra. The fact that,

34. Wliere a testator, after making his after the alienation of a portion of the

will, conveyed some of the real estate estate, the testator suffered the will to

which he had devised, it being urged that remain uncanceled, evinces that his in-

such conveyance worked an implied re- tention was not altered as to the other

vocation of the will, it was held that, to property therein devised or bequeathed,

the extent of that conveyance, there was Ca,rter v. Thomas, ubi supra.

a revocation pro tanto, but no more. (l) Hodgkinson v. Wood, Cro. Car. 23

;

Hawes V. Humphrey, 9 Pick. 350 ; Carter Parker v. Lamb, 2 Vern. 495, 3 B. P. C.

J). Thomas, 4 Gieenl. 341 ; Skerret v. Toml. 12.

Burd, 1 Whart. 246 ; Brush v. Brush, 11 [(m) A fortiori, since 1 Vict., c. 26,

Ohio 287 ; Brown v. Thorndike, 15 Pick. Barrs v. Lea, 33 L. J., Ch. 437, where, on

388. To defeat the entire testamentary a mining lease, it was unsuccessfully ar-

disposition by conveyance, there must be gued that certain sums payable half-yearly

a conveyance of the whole estate. Hawes were not rent, but purchase money for the

V. Hnmphrey, lUii supra. If the will be minerals, though payable by installments

:

of both real and personal estate, and be as to which, see further. Brook v. Badley,

revoked pro tanto as to the real estate, by L. K., 4 Eq. 106 ;
and compare In re Mary

a conveyance thereof, it shall stand as a Smith, L. E., 10 Ch. 79.]

good will of the personal estate. It may
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be perceived, that the conveyance is not only partial in its object, but

in its operation ; it does not for a moment disturb the testator's seizin

of [or his estate iu] the inheritance, and, therefore, can have no revok-

ing effect, beyond the estate which it substantially alienates and vests-

in another person. Consistently with this principle, it is clear, that [n}

where a testator by his will charges his lands with an annuity, and

afterwards demises them for a term of years at rack rent, the devise is

revoked so far as to deprive the devisee of his legal power of distress,,

while the tenancy lasts, (o) but no further ; and the annuitant would

be entitled in equity, during the suspension of his power of distress,,

to have the rent, or an adequate portion of it, applied in satisfaction

of the annuity.

Where, howevA:, the conveyance subsequent to the devise, though

Revocation by made for a partial purpose, embraces the entire fee-simple»
conveyances l l l / l r

in fee-simple, or the wholc estate of freehold which is the subject of

the devise, the rule, under the old law, (with some considerable excep-

tions presently noticed,) is, that the conveyance, though limited in its

purpose, and though it instantly revests the estate in the testator, pro-

duces a total revocation. 35 Thus, if a testator on his marriage, in

(n) Parker v. Lamb, 3 B. P. C. Toml. 12.

(o) This shows the advantage of limit-

ing a term to trustees for securing the

annuity, which would entitle them, as the

immediate reversioners, to the rent.

35. 4 Kent 530 ; 1 Powell on Devises

548 ; Bowen v. Johnson, 6 Ind. 110

;

Adams v. Winne, 7 Paige 97 ; Cooper's

Estate, 4 Penna. St. 88 ; Brown v. Brown,

16 Barb. 569 ; Beck v. McGillis, 9 Barb.

35 ; Jones v. Hartley, 2 Whart. 103 ; Epps

V. Dean, 28 Ga. 533 ; Herrington v. Budd,

5 Denio 321. But the more general rule

is that the will is revoked only pro tanto.

Brush V. Brush, 11 Ohio 287 ; Carter v.

Thomas, 4 Greenl. 341 ; Hawes v. Hum-
phrey, 9 Pick. 350 ; Terry v. Edminster,

9 Pick. 355, note ; Brown v. Thorndike,

15 Pick. 388 ; Balliet's Appeal, 14 Penna.

St. 451; Wells v. Wells, 35 Miss. 638;

Floyd V. Floyd, 7 B. Mon. 290 ; In re

Nan Mickel, 14 Johns. 324 ; McNaugh-

ton V. McNaughton, 34 N. Y. 201 ; Bosley

V. Bosley, 14 How. 390. But if land de-

vised, and afterwards sold, be reconveyed

to the testator, so that the title is in him
at his death, it will pass by the will with-

out formal republication. Brown v. Brown,.

vii supra; Woolery v. Woolery, 48 Ind.

523. A man seized of two tracts of land,,

devised one to his child, and the other to-

the family of another child, and gave a

pecuniary legacy to a bastard grandchild..

Afterwards he sold one tract, and the

other was swept away by debts, and he

died leaving no more estate than enough

to pay his debts and the legacy to l^if

bastard grandchild. It was held that this-

did not amount to a revocation of his will.

Wogan V. Small, 11 Serg. & K. 141. "VYhere

personal legacies are payable only out of

certain real estate, the sale and convey-

ance of that real estate after the will is

made will amount to an ademption of the

legacies. Balliet's Appeal, itbi supra. And
if a specific legacy does not exist at the
time of the testator's death, it is adeemed.
Beck V. McGillis, ubi supra. And where
the conveyance is inoperative for want of
completion, or from the incapacity of the-
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order to secure a jointure rent-charge to his intended wife, conveys

lands, (which he had by a will made before 1838 devised in fee,) to

the use of ti'ustees for a term of years, for securing the jointure, and

then goes on to limit the fee-simple to the use of hi'mself in fee, the

latter limitation will revoke the devise in toto. [p)
*This doctrine, however, does not apply to copyholds. Thus, where

A, who was seized in fee of freehold and copyhold estates. As to oonvey-1-11 11' •n,« T10 V 1 ancesofcopy-
devised them by his will, (made before 1838,) and sub- hoWs.

sequently conveyed the freeholds to the use of himself for life, with

remainder to the intent that B, his intended wife, should receive an

annuity of £300 for her life, by way of jointure, and subject thereto to

trustees for ninety-nine years, upon trusts for securing the jointure, and

subject thereto to the use of A, his heirs and assigns for ever. At the

same time, the testator surrendered his copyhold lands to the same uses

;

and it was held that the devise (though clearly revoked, as to the free-

holds, by the conveyance of them) was not, as to the copyholds, aifected

by the surrender beyond the particular estates ; on the ground, that,

according to the doctrine of Thrustout v. Cunningham, (q) the fee-simple

of the testator was not disturbed or interrupted by the surrender of

the ultimate inheritance to the use of himself, (r)

grantee to take, it may amount to a revo-

cation, if it show the intention of the tes-

tator to revoke his will. Walton v. Wal-

ton, 7 Johns. Ch. 258. But the convey-

ance will operate as a revocation even

where the grantee and the devisee is the

same person, for he is then in by the deed,

and not by the will. Kean's Will, 9 Dana

25. And if the deed be canceled during

the lifetime of the testator, this will not

revive the will without republication. lb.

And such conveyance will work a revo-

cation, although the grantor reserves to

himself a ground rent in fee, and such

ground rent does not pass to the devisee of

the realty. Skerrettti. Burd, 1 Whart. 246.

Where the testator, having devised cer-

tain real estate to his daughters, and the

residue to his four children, afterwards

sold that real estate and took a bond and

mortgage for the purchase money, which

was outstanding at his death, it was held

that the will was revoked pro tanto by the

conveyance, and that the bond and mort-

gage passed to the residuary legatees.

Adams v. Wiune, «6i supra. The provi-

sion of the New York statute as to im-

plied revocations of wills of real estate,

does not extend to a case of actual con-

version into personal property, after the

making of a will, of the real estate de-

vised, by selling the entire interest of the

testator, and receiving a purchase money

mortgage. lb. See also Bosley v. Bosley,

14 How. 390.

{p) Goodtitle v. Otway, 2 H. Bl. 516, 1

B. & P. 576, 7 T. R. 399, 2 Ves., Jr., 606,

n.; Cave v. Holford, 3 Ves. 650, 7 B. P.

C. Toml. 593. See also Vawser v. Jeffrey,

16 Ves. 519, 2 Sw. 268
;
[Briggs v. Watt,

2 Jur. (N. S.) 1041 ; Walker v. Armstrong,

21 Beav. 284, 8 D., M. & G. 531 ; Power

V. Power, 9 Ir. Ch. Rep. 178.]

(g) 2 W. Bl. 1046,' Fea. C. R. 68.

(r) Vawser v. Jeffrey, 3 B. & Aid. 462,

3 Russ. 479.
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Where the conveyance of a freehold estate has no limited or definite

Conveyancea object, or IS made for a mistaken or unnecessary purpose,

OT^unneoeisary ^^'^ tliough its whole effect is instantly to revest the prop-
purpose.

g|,j.y. jjj j^jig testator himself, who is in of his old estate, yet

the momentary interruption of the testator's seizin, thus occasioned, pro-

duces a complete and total revocation of the previous devise. Thus,

if a testator, seized in fee of Blackacre, having by a will made before

the year 1838, devised such land by name, or all his lands generally,

to B in fee, afterwards by lease and release, or any other assurance,

conveys Blackacre to the use of himself for life, remainder to the use

of his own right heirs, the conveyance, tliough it makes no actual

change in the testator's estate, will revoke the devise in toto. (s)

But where the momentary interruption of the testator's seizin is

Tortious
occasioned, not by any act of the testator himself, but by

eviction.
^jjg tortious act of a stranger, the devise, even under the

old law, was not affected. As where a testator was disseized subse-

quently to the making of his will, and afterwards re-entered, the entry

restored the original seizin, and by relation the disseizee was considered

to have ' been seized a6 initio, so that his devise remained unre-

voked, (t)

*But if the disseizee were out of possession at the time of making

his will, or at his death, the devise would be inoperative, (u)

So, where a man made his will, devising lands, and then exchanged

those lands for others, and died : if the exchange were
Exchanges.

i i' i

vacated subsequently to the testators death m consequence

of a defect in the title, or in the aliening capacity of the other party,

this did not revive the devise, (x)

As equity follows the law, the same general principles which gov-

Eevocatiori of erued the revocation of devises of legal estates were held
devises of _ ^ . ,..,,.
equitable inter- to apply to deviscs ot equitable interests. The devise of
ests by convey- x a ./ ±

ance. gucli an mterest, therefore, was liable to be revoked by a

conveyance similar to that which would have revoked a devise at law.

Thus, in Earl of Lincoln's case, (y) where a testator devised lands,

(s) Burgoigne v. Fox, 1 Atk. 575. See Gen. ^. Vigor, 8 Ves. 282.

also Darley v. Barley, 3 Wils. 6, Amb. [{u) Vin. Ab. Dev. B. (6,) pi. 1.]

653, S. C, nom. Darley v. Langworthy, 3 (x) Att.-Gen. t>. Vigor, 8 Ves. 256.

B. P. C. Xoml. 359 ; Harmood v. Oglander, {y) Show. P. C. 154, 1 Eq. Ab. 411, pi.

8 Ves. 106 ;
[Sparrow v. Hardcastle, 3 11

;
[in the latter report, the mortgage ia

Atlt. 798.]
'

stated to have been previous to the will,

(«) Bimter v. Coke, 1 Salk. 237 ;
Att.- but this makes no difference "in the priu-
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then mortgaged them in fee, and afterwards, in contemplation of

marriage, conveyed the devised lands to the use of himself and his

heirs, until tlie intended marriage, and after such marriage, to other

uses, thougli the marriage did not take effect, yet the devise was held

to be revoked. So, in Lock v. Foote, (z) where A devised estates, of

which he had only the equitable,fee, and afterwards agreed to sell part

of the estates, and to remove an objection to the title advanced by the

purchaser, (but which was not well founded,) he suffered a recovery

of the whole; it was held, that, though the recovery was an equitable

one, and the particular purpose for which it was suffered was mentioned

in the recovery deed, and though the uses thereby declared of the

property not intended to be sold were precisely the same as those

which subsisted before the recovery, which was expressed to be in

restoration and confirmation of those limitations, the devise was

revoked.

Tiie rule that a conveyance in fee of freehold lands, executed for a

partial purpose, revokes a will made before the year 1838, partition no

admits of two exceptions. The first is in the case of a
-•«™'=^«°»-

partition between tenants in common, or co-parceners, which, by what-

ever kind of assurance effected, does not, even at law, revoke a prior

devise, provided the conveyance be confined to the object of the parti-

tion, merely assuring to the testator iu the lands allotted to him in

severalty, an estate precisely correspondent to that which he previously

had in his undivided share. (a)36 [The *manner in which manner f

the partition is made might, however, have revoked the oauserevooa-

devise ; as if a testator having an undivided share of lands
'"""•

ciple established by the case.] See also a sort of special case. The estate is the

Pollen V. Huband, 1 Eq. Ab. 412, 7 B. P. same, but, after the partition, enjoyed in

C. Toml. 433. a different quality and another mode,

(«) 5 Sim. 618. and, therefore, provided nothing more is

(a) Luther v. Kidby, 3 P. Wms. 169, done than mere partition, no revocation

n., 8 Vin. Ab. 148, pi. 30 ; Eisley v. Bal- will result. Attorney-General v. Vigor,

tinglass, T. Eaym. 240 ; "Webb v. Temple, 8 Ves. 256, 281 ; Bawlins v. Burgis, 2 Ves.

1 Freem. 542 ;
[Barton v. Croxall, Taml. & B. 382 ; 1 Powell on Devises 554, 559.

164. In Grant v. Bridger, L. E., 3 Eq. In the language of Harrington, J. :
" The

347, it was attempted to bring within case of partition seems also to be an ex-

these authorities a case where common- cepted case, even where to effect the parti-

ers, after devise, joined with the owners tion a conveyance of the land be necessary,

of the soil in conveying the land to trus- Such a conveyance by a coparcener or ten-

tees, and took back shares of the land in ant in common, after he had made his will,

severalty, but of course unsuccessfully.] has been held not to occasion a revoca-

36. The case of partition is considered tion of the will. The reason of this seems
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in A and B devise all lands in A, and upon partition lands in B only-

are allotted to him ; in such case nothing passed by the devise.] (6)

The other and more considerable exception is, where a testator, sub-

sequently to his will, makes a mortgage of the devised
Mortgages. .... .

lands, which, it is said, revokes the will in equity, pro

tanto only. (e)37

To designate a mortgage a revocation pro tanto, however, was inac-

Mortgage inac- curatc, and tended to create an erroneous impression of its
curately

i «. . i . •
itermed arevo- actual effect on the rights of the person claimmQ; through

cation pro *- ^
.

tanto. the testator ; for the phrase might seem to import, that

the transactioo was viewed in the light of an intentional withdrawal

by the testator of his bounty to the extent of the mortgage, in which

case, the devisee would have taken the property cum onere, as against

not only the mortgagee creditor, but also as against the testator's own
representatives, in the same manner as if the testator had created the

charge by his will ; but this was not the case, for unless a contrary

intention appeared, the devisee, it is well known, was entitled to have

the estate disencumbered out of the personal estate of the testator not

specifically bequeathed, (d) It was a perversion of language, therefore,

to call a mortgage a revocation pro tanto ; in short, the terra is very

inaptly applied to any cases in which the devise is defeated by the

testator's subsequent disposition by deed of the devised property,

which are all examples of ademption, rather than of revocation. 38

to be, that the object of the conveyance 564 ; 4 Kent 531 ; 1 Powell on Devises

is really not to pass title, but to effect a 556. So, too, a trust deed to be null and

severance of the manner of holding ; and void at the death of the testator works a

the estate to which the will applies being revocation pro tanto only. Hughes v.

liable to this change without enlargement Hughes, 2 Munf. 209.

or restriction, the will is reasonably to be [d) Warner v. Hawes, 3 B. P. C. Toml.

regarded and held as applying to it in its 21. [Seeus since 17 and 18 Vict., c. 113.]

severed form of holding, as well as when 38. "The same principle is applicable

it was held in common." Duffel v. Bur- to leases, Which, it is clear, tliough made
ton, 4 Harr. (Del.) 290, 295. to the devisee, do not revoke the devise

[(6) Knollys v. Alcock, 5 Ves. 648, 7 beyond the interest included in them.

Id. 558. Compare Phillips v. Turner, 17 But Lord Hardwicke, in Villiers v. Vill-

Beav. 194.] iers, 2 Atk. 71, suggested whether a dis-

(o) Hall v. Dench, [1 Vern. 329, 342

;

tinction might not arise where the lease

but in] 2 Ch. Eep. 54 [the ground of the was not to commence until after the de-

decision is stated to be that the will was visor's death, which seems to agree with

republished] ; Perkins v. Walker, 1 Vern. the case of Coke v. Bullock, Cro. Jac. 49,

97. to which his Lordship adverted ; but the

37. McTaggart v. Thompson, 14 Penna. doctrine seems to be wholly indefensible,

St. 149 ; Stubbs v. Houston, 33 Ala. 555, and is inconsistent with Hodgkinson v.
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In applying the doctrine, that a mortgage effects a partial revocation

only, it is immaterial whether the testator had the legal estate, or was

equitable owner only
;
(e) whether the mortgage conveyance was made

by fine, or any other mode of assurance
; (/) whether the mortgagee

were the devisee himself, {g) or a stranger ; *and whether the estate

of the mortgagee were to vest in possession immediately on its execu-

tion, or not until the death of the mortgagor. (A)

Upon the same principle, a conveyance in trust to sell for the pay-

ment of debts, was held, under the old law, not absolutely conveyance
. ,

upon trust for'

to revoke a previous devise of the property so con- sale,

veyed, (i) even though it were accompanied by a declaration that the

surplus proceeds of the sale should be held in trust for the grantor,

his executors and administrators 39 [provided, however, that such con-

veyance bad for its object the payment of debts only; the insertion

of a further trust, as the payment of an annuity to the wife of the

erantor, would have worked a revocation.! (k) Bauk-
'

, „ , .,1 11 Bankruptcy.

ruptcy also left a testator s will unrevoked, as to any sur-

plus remaining after satisfaction of the claims of creditors. (Z)40

A mortgage for less than the testator's whole estate, of course, doe&

not, even at law, produce revocation ultra the estate to Mortgages by

which it extends. Thus, where a testator, after devising
^®"'®*-

Whood, Cro. Car. 23, where such a lease tee, for the use of his wife, would not

was held not to revoke a devise. The operate as a revocation of the will. Clin-

lease was not made to the devisee, but gau v. Mitcheltree, 31 Penna. St. 25. It

this we have now authority for saying was said by' Kent, C, in Livingston ».

does not vary the principle." 1 Powell Livingston, «5i supra: "A devise is not

on Devises 557, note (8). revoked in equity by a mortgage in fee,.

[(e) Jackson v. Parker, Amb. 687.] or a conveyance in fee, for payment 'of

(/) Eider u. Wager, 2 P. Wms. 334

;

debts. The mortgagee is trustee for the-

Jackson v. Parker, Amb. 687. devisee, and the devisor continues owner

(g) Peach v. Phillips, Dick. 538 ; Bax- as before, subject to the mortgage." But

ter V. Dyer, 5 Ves. 656, overruling Hark- in an action of ejectment, parol evidence

ness V. Bayley, Pre. Ch. 514. is not admissible, between the heirs and

(A) Cro. Car. 23. a devisee in the alleged will, to prove

(i) Vernon v. Jones, 2 Freem. 117, that a conveyance, made after the will,

[Pre. Ch. 32, 2 Vern. 241 ;] Earl Temple and which is absolute on its face, was in

V. Duchess of Chandos, 3 Ves. 685. fact made in trust to pay the debts of the-

39. Such a conveyance is not a revoca- grantor, with a resulting interest to him.

tion of the will beyond such special pur- Jones v. Hartley, ubi supra. See 1 Pow-

pose. Livingston v. Livingston, 3 Johns, ell on Devises 558.

Ch. 148 ; Jones v. Hartley, 2 Whart. 103. [(*) Hodges v. Green, 4 Kuss. 28.]

See also Padfield v. Padfield, 72 111. 322. (l) Charman v. Charman, 14 Ves. 580>

And a conveyance by a testator to a trus- 40. But the legacy of a debt is not
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freeholH lands by a will made before 1838, for an estate in fee, demises

ihem by way of mortgage for one thousand years, the inheritance,

subject to tlie mortgage term, passes by the devise, along witli the

•equity of redemption in the term.

But if the partition or mortgage conveyance contain ulterior limita-

j)eed of parti- tioiis by which the testator's ownership is varied or modi-
tiou or mort- « -, . , , , . . . . ,

gage, with fied, it works an absolute and entire revocation. As m
ulterior liiuita- . prni
tiona. the often-cited case or Tlckner v. i ickner, (m) where by

a deed of partition between two co-heirs of gavelkind lands (one of

whom had previously made a will devising his share,) the lands

allotted to the testator were limited to siioh uses as he should by deed

or will appoint, and in default of appointment to him in fee; it was

held that by this new limitation of the use, the previous devise of the

.property was revoked.

So, in the case of Kenyon v. Sutton, (n) where a testator executed

Effect of a conveyance in trust for the payment of his debts, and it

Ttationsin was declared that, after payment of his debts, the trustees

deeds. should convey (not to him simply in fee,) hvii to such uses

as he should by deed or wUl appoint, and in default, to him in fee, the

devise was held to be wholly revoked. 41

Again, in Harmood v. Oglander, (o) where A being owner in *fee

of fee farm rents subject to certain marriage articles, whereby he had

•agrfeed to settle them in strict settlement with reversion to himself in

fee, made liis will, by which he devised the rents : and subsequently,

on borrowing £5500 from B by lease and release, for securing the

repayment and barring all estates tail, &c., conveyed the fee farm

rents in question to C, his heirs and assigns, to the intent tiiat a com-

mon recovery might be suffered j and it was declared that such

, recovery should enure to the use of B (the mortgagee) for 1000

years, subject to redemption, remainder to the testator for life, with

remainder to F his wife for life, with remainder to himself in fee.

The recovery (which, it will be observed, was unnecessary) was never

suffered ; but Sir E. P. Arden, M. E., and afterwards Lord Eldon,

on appeal, expressed a decided opinion tha!t the devise was revoked,

the testator having subjected the property to ulterior limitations

adeemed by the testator's having^ re- (n) Cit. 2 Ves., Jr., 601.

ceived dividends on a bankruptcy. Ash- 41. 1 Powell on Devises 559.

burner v. Maeguire, 2 Bro. C. C. 108. (o) 6 "Ves. 199, 8 Ves. 106.- [See Briggs

(m) Cit. 1 Wils. 309, and 3 Atk. 742- v. Watt, 2 Jur. (N. S.) 1041 ; Power v.

745, 750. Power, 9 Ir. Ch. Eep. 178.]
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beyond the purpose of a mere mortgage; "and considering," hi&

Lordship observed, in reference to the authorities, "how very little ii>

addition to that mere purpose, will revoke." It is clear tiiat if in this

case the limitations had been simply to the mortgagee for the term,

and subject thereto, to the use of the mortgagor himself in fee, tiie

will would have been revoked, precisely as if without any mortgage

the fee had been so limited.

So in Hodges v. Green, (p) where a testator seized in fee, conveyed

certain real estates to trustees, upon trust by sale or mortgage to raise

certain mortgage and other debts, and the trustees were to stand pos-

sessed of the surplus, in trust for the grantor, his executors and

administrators, as personal estate; and it was provided, that, until a

sale, the trustees should apply the rents in jiayment, first, of the

interest on a mortgage debt, and, secondly, of an annuity to the

grantor's wife for her separate use ; Sir J. Leach, M. R., held that

the will was revoked, not (as had been contended) on account of the

direction that the residue of the moneys arising from the sale should

be personal estate, which did not vary the operation of the deed, but

on account of the annuity, which might continue after the testator's

death.

What words introduced into the proviso for redemption amount to

an indication of intention to change the equitable owner- ^hatexpres-

ship, so as to revoke a previous devise by the mortgagor, modlfy^eqmty

is not clear. The cases abundantly demonstrate that such °^ "demi.tion.

an intention will not be inferred from equivocal expressions, affording^

conjecture merely. The deed must distinctly and explicitly show that

the *estate is to be reconveyed to uses different from those which pre-

viously subsisted,—a doctrine which seems to agree with the rule

establishing, that the interests of a husband and wife joining in a

mortgage of lands held jure uxoris, are not liable to be varied by the

inaccurate terms in which the reconveyance is directed to be made, (g)

Thus in Brain v. Brain, (r) where A subsequently to his will, by a

conveyance by way of security, in consideration of £800 advanced by

B, conveyed lands to trustees in fee, upon trust to permit him (A) to

enjoy until default of payment; and upon payment of principal and

interest, upon trust to reeonvey unto and to the use of A, the testator,.

(p) 4 Kuss. 28. Coll. 221 ; Hlpkin v. Wilson, 3 De. G. &
(q) Innes o. Jackson, 16 Ves. 356, 1 S. 738.]

Bli. 104 ;
[Kuscombe v. Hare, 6 Dow 1, (»•) 6 Madd. 221.

2 Bli. (N. S.) 192; Clarke v. Burgh, 2
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his heirs and assigns, or unto and to the use of such other person or

persons, and for such estate and estates, and to and for such lawful

trusts, intents and purposes, as A, his heirs or assigns, by any deed or

deeds, instrument or instruments, in writing under his or their hand

or respective hands, should direct, limit, or appoint, clear of all inter-

mediate encumbrances, and, in default of payment, the trustees were

empowered to sell ; Sir J. Leach, V. C, held, that this was a revoca-

tion pro tank) only. " The true question," his Honor observed, " is,

whether, by the addition of tlie words which follow the direction to

reconvey to the devisor and his heirs, he does, in fact, acquire any

new estate or power, or whether these subsequent words do not leave

him with the same estate, and the same powers, as he would have had

if they had not been used. It is plain, that he who has a right to

call upon trustees to convey to liimself and his heirs, has a right, by

any instrument under his hand, to direct the same trustees to convey

to the use of any other i:)erson, or for any estates and interests, at his

pleasure. The authority to make such direction by any deed or

instrument under his hand, is the necessary consequence of this con-

version of his legal estate into an equitable interest ; and the subse-

quent words are the mere ' expressio eorum qwz tacite insunt' I am
of opinion, therefore, that the conveyance in question, being by way

of security for money, is a revocation pro tanto only." The V. C.

remarked, that in Tickner v. Tickner, a new power to appoint to uses

was acquired, and that the facts in Kenyon v. Sutton were not accu-

rately known, (s)

* Though an absolute conveyance by a person having the equitable

Mere convey- Ownership Only, does, we have seen, under the old law

estate no re- rcvoke 3, prior devise, by analogy to the rule which makes

equity. a similar conveyance of the legal estate a revocation at

law, yet when the testator merely clothes his equitable title with the

legal estate, by taking a conveyance of the latter to himself, or merely

changes the trustee, as this produces no alteration in the beneficial

ownership, which is the subject of the devise, it leaves such devise

unaffected.

Thus where (t) W., by his will and codicil, devised certain lands

which he had contracted to purchase, and afterwards caused the pur-

chased estate to be conveyed to trustees in fee, in trust for himself

[(s) And see Youde v. Jones, 14 Sim. See also Parsons v. Freeman, 3 Atk. 741,

J62.] 1 Wils. 308 ; Dingwell u. Askew, 1 Cox

(J) Fullarton v. Watts, cit. Doug. 718. 427 ; Clough v. Clough, 3 My. & K. 296.
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and his heirs, it was adjudged that this was no revocation ; for before

the completion of the purchase, the vendor was but a trustee for the

purchaser, and the completion of the purchase was but taking the

estate home; [and so if he had actually taken a conveyance to him-

self] (w)

If, however, the conveyance does more than vest the legal estate in

the testator, and newly modifies his ownership, revoca-
q^^,^^ y- ^^^^

tion will, of coui-se, be produced, as it would if the equi- STultaWe'own-

table interest separately had been so modified. This
®''^'"p-

question often arose, and, of course, under a will made before 1838,

may still arise, where a testator contracted to purchase lands, and in

the interval between the contract and the conveyance devised them.

In such case, it is clear, that if the conveyance be made to the testa-

tor, to the usual limitations for preventing dower, viz., to such uses

as he shall appoint, and in default, to the use of himself for life,

remainder to a trustee for himself during life, with remainder to him

{the purchaser), in fee, the devise will be revoked, {y) And the same

effect is produced where the conveyance is simply to such uses as

the devisor shall appoint, and in default of appointment to him in

•fee. (2)
42

So it has been decided, that where (a) a testator purchased an estate

under a parol contract, which was rendered binding by Effect of con-

part performance, then devised it, and afterwards took a a purchaser's

T 1 1 r> IT deviseaft^
conveyance (according to the old method of excluding contract,

dower) to the use of himself and a trustee jointly in fee, the devise

was *revoked ; the conveyance in such case going beyond the mere

purpose of clothing the equitable title with the legal ownership, and

making an alteration in the quality of the estate.

[(a) Seaman v. Woods, 24 Beav. 372.] deed, canceling the mortgage and paying

(y) Eawlins v. Burgis, 2 Ves. & B. 382

;

the mortgagor the difference, it was a re-

[Plowden v. Hyde, 2 Sim. (N. S.) 171, 2 vocation of the will. Ballard v. Carter,

D., M. & G. 684 ; Schroder v. Schroder, 5 Pick. 112 ; Brigham v. Winchester, 1

Kay 578.] Mete. 390. In Connecticut, it seems that

(z) Tickner v. Tickner, cited 1 Wils. as the foreclosure converts the mortgage

311, 3 Atk. 742 ; Parsons v. Freejnan, 3 from personal into real estate, the real

Atk. 741. estate would descend to the heirs, unen-

42. Before the revised statutes took cumbered by any bequest not chai-ged

effect in Massachusetts, it was held that upon real estate. Swift v. Edson, 5 Conn,

if a testator, after devising a mortgage, 531.

either foreclosed it, or took a release of (a) Ward v. Moore, 4 Mad. 368.

the equity of redemption, or an absolute
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If the contract points out the nature of the limitations which are

No revocation to be inserted ill such conveyance, and the conveyance is

beinooii- made in conformUy therdo, it is clear that such coiivey-
formity with . , • i i i

• i i
couimot. auce (operating as it then does only to turn the equitable

into legal estates) will not revoke the devise j but it should seem, that

the merely providing that the estate shall be conveyed to tlie purchaser

ill fee, or to such other uses as he shall direct, would not prevent the

revoking operation of a conveyance to the ordinary uses for prevent-

ing dower; for as words to this effect, when inserted in a proviso for

redemption in a mortgage, are (we have seen) merely equivalent to a

direction to convey to the mortgagor the fee, it seems difficult, consis-

tently, to ascribe to them greater potency in a contract. And it is

clear, (6) that no such effect would be produced by a stipulation that

the vendor shall convey to the purchaser, his heirs, appointees, or

assigns; for even supposing that the introduction of the word

"appointees" implies that the conveyance should contain a power of

appointment (in which case a revocation would not have resulted from

the mere insertion in the conveyance of such a power,) yet the limita-

tion to the testator for life, with remainder to the dower trustee for the

life of, and in trust for, the testator, amounts to a new modification of

the equitable ownership, and is, for that reason, a revocation of the

devise.

[The doctrine, that merely clothing the equitable estate with the

H°de'*cioth- '®S*' ^^^'^ '^ "° revocation, is well illustrated by Plowden

We esute"vith *'• Hyde, (c) where an estate, which had been conveyed to

revo^Uon?" ^^ tcstator to the usual uses to bar dower, was by him

appointed and conveyed to a mortgagee in fee, subject to a proviso

that on payment of the mortgage money the mortgagee would recon-

vey tiie estate to the testator, "his heirs, appointees, or assigns, or to

such other person or persons, to such 'uses, and in such manner as he

or they should direct." Subsequently to the mortgage, the testator

made his will, devising the mortgaged property; and then, having

paid off the mortgage debt, the estate was reconveyed to him, to uses

to bar dower in the same manner as on the purchase. Sir R. Kin-

dersley, V. C, thought that, after the mortgage, the testator had in

equity a clear fee *simple estate, and the legal estate not having been

reconveyed to him in fee simple his will was consequently revoked..

(b) BuUin V. Fletcher, 1 Kee. 369, 2 [(c) 2 Sim. (N. S.) 171, 2 D., M. & G..

My. & Cr. 432. 684.]
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But this decision was reversed hy Sir J. K. Bruce and Lord Crari-

worth, L. JJ., on the ground before noticed, that an equity of redemp-

tion (unless the contrary is distinctly provided) attaches on the estate

of the mortgagor, with all the same riglits, restrictions and qualifica-

tions to which his legal estate had previously been subject. When,

therefore, the mortgagor paid off the mortgage, and took a reconvey-

ance of the property to the same uses to which it had stood limited

before the mortgage, he was, in fact,^only doing that which is described

as clothing the equitable with the legal estate. It follows from this

decision, that if the reconveyance had been simply to the testator and

his heirs, his will would have been revoked. 43

In the case just stated Lord Cranworth suggested that a will was

revoked by subsequent conveyance only when the seizin
i„j^ateriai

was changed ; and added, that if an estate were limited' ^changed or"

to such, uses as A should appoint, and in default to A in
""'

fee, and A, after making his will and devising the estate, had made an

appointment, so as to take an estate with the ordinary uses to bar

dower, lie knew of no authority deciding that this would be a revoca-

tion of the will, (d) But in Langford v. Little, (e) which was not

cited. Sir E. Sugden had decided that in such a case a will was revoked.

He said, "A change of estate is sufficient to operate a revocation, and

it is not necessary that the seizin should be changed. The doctrine

rather is, that although nothing but the seizin is changed or transferred,

and there is no disposition of the ownership, or but a partial one, yet

the will is revoked, and the use, although the old one, cannot pass by

the prior will."

In Poole V. Coates, (/) a testatrix, being entitled to an undivided

moiety of lands held on a lease for lives containing a ^°°o*ren^w-*°'

covenant for perpetual renewal, made her will devising hoidsr^o'p-

the moiety, and subsequently joined with the two other ^^^s.
'° "^^^^

persons entitled to the other moiety in procuring a renewed lease to be

granted to herself and them as joint tenants : Sir E. Sugden, C,
decided that her will was not revoked in equity. He said, the *eifect

of a lease with a covenant for perpetual renewal is, in equity, to give

43. 1 Powell on Devises 560, 568. It may be collected that Sir E. Sugden

[{d) See 2 D., M. & G. 695. never approved the decision in Eawlins

(e) 2 J. & Lat. 613 ; and see Walker v. v. Burgis. Apart from authority, his own

Armstrong, 21 Beav. 284, 8 D., M. & Gr. opinion, which he followed on a slight

531. distinction in Poole v. Coates, may be

(/) 2 Dr. & War. 493, 1 Con. & L. 531. thought the more reasonable.]
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the tenant a perpetual interest ; that, therefore, if in the case before

him there had been a mere simple renewal, though it would have been

a revocation at law, it would have had no such effect in equity ; but it

was argued, that the case went a step further, the renewal being made

to the testatrix and two other persons, and, therefore, there was such

a change in the estate which the testatrix had as amounted in equity

to a revocation ; but the mere change of the legal estate, unaccom-

panied by any alteration of the equitable ownership, would not effect

a revocation. A lease of the entire estate to a trustee for the testatrix

would have been no revocation, for she would have had the same

equitable estate after the renewal as she had before; so a renewal

partly to herself, and partly to a trustee for her, could not he considered

as a revoeaMon, for the very same reason. The mere circumstance that

the very same equitable estate which formerly subsisted, had been

since partially clothed with the legal estate, could not produce such a

modification as to work a revocation. The learned judge said that he

did not intend to impeach the authority of Rawlins v. Burgis, Ward
V. Moore, and similar cases. But did Ward v. Moore differ in sub-

stance ? The owner of the equitable estate became a joint tenant of

the legal estate, thereby merely partially clothing himself with the

legal title : yet it was held a revocation ; and in truth this is all that

is done in every case of a conveyance to uses to bar dower. In equity

the owner of the equitable estate still remains absolute owner; he has

only clothed himself with a legal power of appointment, a life estate,

and a remainder in fee.J

The same general doctrines are, of course, applicable to equitable

Astoconve - interests created by marriage articles; hence the ques-

cSumi'of*mtr- t'0°> whether a conveyance, made in pursuance of such
riage articles,

articles, revokes a devise, made in the interval between

the articles and the conveyance, disposing of the equitable interest

derived under the articles, depends entirely, under the old law, upon

the fact, whether the conveyance merely carries into effect the articles

which created the equitable interest in question, or newly modifies the

ownersliip. {g)
44

But it is to be observed, that where, by the articles, the intended

settlor covenants to convey the lands to certain uses, and *subject

thereto to the use of himself in fee, this does not sever the equitable

[g) Parsons v. Freeman, 3 Atk. 761 ; 417, 7 B. P. C. Toml. 505.

Brydges v. Duke of Chandos, 2 Ves., Jr., 44. 1 Powell on Devises 562, note.
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from the legal ownership, in regard to such ultimate fee, so as to sup-

port a devise made intermediately between the articles and the con-

veyance, since such severance could only be produced through the

medium of an obligation attaching on the covenantor to convey the

reversion in fee to himself; and there seems to be no title in any third

person to call for such a conveyance, for a man cannot have a legal

estate in trust for himself. Upon the principle of this reasoning,

Lord Eldon, in Harmood v. Oglander, (h) [dissented from] the case

of Williams v. Owens, (i) where the contrary doctrine was advanced

by Sir R. P. Arden, who appears to haye confounded the case of a

covenant to convey, with that of an actual conveyance, by means of

which, of course, the grantor may effect a severance of the legal and

equitable ownership, by vesting the legal inheritance in the trustee for

himself. The learned judge entertained the notion, that the articles

imposed on the covenantor an obligation to convey the fee, which

fully aocounts for (and, had it been correct, would have justified) the

conclusion at which he arrived. The argument upon which Lord

Eldon impugned the case of Williams v. Owens, would -^^^^^ ^^ ^^^^

seem to involve the conclusion, that an agreement by a Sftheuseof*^

testator to convey an estate in fee to himself, would, for
«o'>'™"'"'°""-

every purpose, be null and void ; but the principle has not been fol-

lowed to this full extent, for in Vawser v. Jeffery, (k) both Sir W.
Grant and Lord Eldon were of opinion, that, if a surrender of copy-

holds to certain limitations (which have been already stated) would

have revoked the will at law, the covenant to make such surrender

revoked it in equity. And though the assumption upon which this

position was based, namely, that the surrender, if made pursuant to

the covenant, would have been a revocation at law, was in the subse-

quent stages of the case decided to be unfounded, yet this circumstance

does not necessarily affect the doctrine in question. There is some

difference, however, in the line of reasoning pursued by these great

contemporary judges : Sir W. Grant, adopting the notion of his pre-

decessor (Sir E. P. Arden), held, that the covenantor was bound to

convey the fee-simple to himself, according to his covenant; while

Lord Eldon puts the doctrine rather upon the ground of intention

:

" It is contended," he said, " that if the widow had applied to this

court, to have the covenant exe*cuted, the court need not have directed

(h) 8 Ves. 127. (A) 16 Ves. 519, 2 Sw. 268.

(i) 2 Ves., Jr., 595.
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any such acts as would raise this question. My present opinion ia,.

that I must consider the testator to have died with the intention which

he expresses in this covenant, unless it can be shown that he intended

otherwise to execute his purpose of providing a jointure." Lord

Eldon's observations show, that he considered the case as allied in.

principle to those (discussed in the next section) in which an inef-

fectual attempt to convey the devised lands has been held to revoke r

though this view of it entirely differs from that of the Court of K.
B., in "Wright v. Littler, (Z) who thought that a void deed of covenant

was not a revocation, as it was not binding on the testator, and ex-

pressed no intention to make a present disposition ; and Lord Mans-

field expressly lays it down, that covenants have never been allowed

to be a revocation, unless where the covenantee has a right to specific

performance,—a principle which it seems very difiBcult to refute. In

that case, however, the instrument in question was not a deed of cove-

nant, but an unsealed paper, by which the testator " covenanted and

agreed " that the lands in question should go and be given to certain

persons, and the question was, whether it was testamentary : the court

decided in the negative, and that the paper was not a revocation of a

previous will. Of course, a covenant to execute a conveyance, which,

if made, would not revoke the will at law, will be inoperative to

revoke it in equity, (m)

Another obvious case of revocation in equity occurs where the tes-

Effeetof con- tator deviscs lands, and then, subsequently to the wilL
tract for sale

' -l j r

after devise. contracts for the sale of them ; such a contract, if once

obligatory on the testator, will revoke the devise, [n) though it should

happen to be rescinded after the testator's decease, (o) and also, by the

better opinion, even though such transaction should have taken place

in his lifetime, (p) supposing, of course, the will to be subject to the

old law. 45 Notwithstanding the contract for sale, the legal estate

(Q 3 Burr. 1244, 1 W. Bl. 345 ;
[Patch vised, is not a revocation at law. Hall v.

V. Shore, 2 Dr. & Sm. 589.] Bray, Coxe 212. But it seems that a
(m) Vawser v. Jeflfery, 3 Euss. 479. contract by a testator, after making his

(n) Mayer v. Gowland, Dick. 563. will, to lease land for ninety-nine years,

(o) Tebbot v. Voules, 6 Sim. 40. reserving a ground rent, with a right to

(p) See Knollys v. Alcock, 7 Ves. 558, the lessee to extinguish the reversion by
566 ; Bennett «. Earl of Tankerville, 19 paying a fixed sum, works such a change

Ves. 170 ;
[Curre v. Bowyer, 5 Beav. 6.] of interest as will revoke the devise.

45. But it is held, in New Jersey, that Bosley v. Bosley, 14 How. 390. See also

an agreement by a testator, after the eie- Wright v. Marshall, 72 111. 584 ; 1 Pow-
cution of his will, to sell land therein de- ell on Devises 571, note (3).
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passes under the devise, and the devisee is bound to convey it to the

purchaser, in pursuance of the contract. If the devise, which might

thus, in event, become operative upon the legal inheritance, would
have the effect of tying up the property in a manner incompatible

with the convenient execution of the contract, as by creating limita-

tions in favor of *minors or unborn persons, the testator should

immediately after the sale execute a codicil, devising the property to

trustees, for the purpose of carrying the contract into effect. [But if

the contract is rescinded or abandoned, either before or after the testa-

tor's decease, there is no purchaser to convey to ; and, the will being

revoked, the devisee is a trustee for the heir, {q) So, where a testator

devised an estate and then contracted to sell it, but no conveyance was

€xecuted, and afterwards the testator repurchased the estate, it was

held that the will, once revoked in equity, was not set up again.] (r)

Ante-nuptial articles for a settlement have, of course, the same

revoking effect in equity, upon a previous devise of the Marriage

property agreed to be settled, as a contract to sell, (s)
art'oies.

And here it may be observed, that, where a testator who has devised

his real estate among his children, in undivided shares, Effect of

P 1 1 . /. p 1 1 •! T
settling share

atterwards, upon the marriage oi one oi such children, of devised"
/. 1 1 rt

lands on one
conveys or covenants to convey to uses, for the benefit of of devisees,

that ciiild, an aliquot share, equal to that which he had devised to the

child, (no doubt, intending to substitute it for the share so devised,)

such settlement or covenant does not revoke the devise of that share

in toto, there being nothing to identify or connect the devised with the

settled share ; but it revokes the devise of all the shares pro tarda,

letting in the advanced child to participate equally with the others in

the remaining shares, not affected by the settlement. 46 Thus, in Rider

V. Wager, (<) where a testator by his will gave one moiety of his real

and personal estate to his elder daughter, and the other moiety to the

younger daughter, and afterwards, upon the marriage of the elder

with A, covenanted to settle one moiety of all his real estate to the use

of himself for life, with remainder to A and his intended wife for

their lives, remainder to tiie younger children of the marriage*

in tail, remainder to A in fee; it was held, that this covenant

l(q) See Tebbott v. Voules, supra. Vawser v. Jeffery, 16 Ves. 519, 2 Sw. 268.

(r) Andrew v. Andrew, 8 D., M. & G. 46. Langdon v. Astor, 16 N. Y. 9.

536. See observations on this case, Sug. (*) 2 P. Wms. 334
;
[but must not this

E. P. S., p. 361.] case be considered as depending solely on

(s) See Cotter v. Layer, 2 P. Wms. 624 ; the republication ?]

[^61]
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revoked the will in equity as to one moiety of the testator's real estate^

and that the other moiety passed under the devise in the will to the

two daughters, and this was thought to be rendered still more clear by

the republishing effect of a codicil which had been executed by the

testator after the articles.

*The revocation of devises by an alteration of estate is placed on an

Stat. 1 Vict., o. entirely new footing by the stat. 1 Vict., c. 26, which
26. Devises

• n /o no \ l i i
not to be re- provides (§ 23,) that no conveyance or other act made or
yoked as to tes- ' \"

.
'/ J

tator's disposa- done Subsequently to the execution of a will of or relating
ble interest at

~\. j
^ ^

&
decease, by to any real or personal estate therein comprised, except anconveyance or •' ^ ^ r ^ t
like act. ^ct by which such will shall be revoked as aforesaid, shall

prevent the operation of the will with respect to such estate or interest

in such real or personal estate, as the testator shall have power to dis-

pose of by will at the time of his death.

In regard to wills, the date of which or of any codicil thereto-

Bemarks upon brings them within this section, a subsequent conveyance
the enactment.

^^ ^[^^ devised property will not produce revocation, except

so far as it substantially alienates the estate, and withdraws it from the

operation of the devise by vesting the property in another. If a tes-

tator, after devising an estate, sells and conveys it to a third person, of

course the devise is still (as formerly) rendered inoperative, and the

devisee can have no claim to the proceeds of the sale, even though the

will should have directed the conversion of the property, and the pro-

waiis revoked cccds Can be traced into an investment, (m) Where the
by contract to n i i i it .1
sell, testator contracts to sell the devised estate, and dies without

having executed a conveyance to the purchaser, the devise remains in

force as to the legal estate and no further, this being all the interest

which the testator has power to dispose of at his decease, and the con-

version, as betweeil the real and personal representatives, being com-

pletely effected, [and the estate of the vendor being in contemplation

of equity, "disposed of"] by the contract, (supposing it to be a binding

one,) the devisee takes only the legal estate, and the purchase money

constitutes part of the testator's personal estate, (a;)

(m) See Amald v. Arnald, 1 B. C. C. p. *56) to show that, even under the old

401. law, a devise of land which the testator

]_{%) Fai-rar v. Earl of Winterton, 5 had yreriottai^/ contracted to sell passed

Beav. 1 ; Moor v. Eaisbeck, 12 Sim. 123. the legal estate only. But the devisee is-

These decisions confirmed the author's entitled to the rent until completion,

previous opinion, (see 1st ed., p. 148,) "Watts 13. Watts, L. R., 17 Eq. 217.

where he cites Knollys v. Shepherd {anU
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[And this rule applies equally to cases of conversion by operation

of law ; as, by act of parliament, (v) or by an order for —or by other

T , p ^' ^
. ,. . , s oonveraion,

sale pronounced by a court or competent lurisdiction, (s) whether
^ "^ ± J f \ / voluntary or

or by compulsory sale under the land clauses and similar compulsory,

acts, (a) *or by sale under a power given by the testator to a mort-

gagee, (b) But, of course, an unauthorized sale (as, if the real estate

of an insane person, not so found, is sold by persons assuming to act

for him) will not work conversion, although the sale is confirmed by

the court after the owner's death, (c) And the converting eifect of a

sale under an act of parliament or under an order of court _uniessthe

is neutralized if the -statute (d) or order (e) directs a re- be°rSnveste*d'°

investment in land to be settled to the same uses; in
tosa«>e"se9.

which case, it should seem, the will would operate on the substituted

land. So, if land were sold under the common power of sale in a

(y) Frewen v. Frewen, L. E., 10 Ch.

610 ; Richards v. Atty.-Gen. 6 Moo. P. G.

C. 381 ; Cadman v. Cadman, L. R., 13

Eq. 470.

(s) Steed v. Preece, L. E., 18 Eq. 192,

questioning Jermy v. Preston, 13 Sim.

356 (as to whicli see n. (c), infra), and

Cooke V. Dealey, 22 Beav. 196. See also

Arnold v. Dixon, L. E., 19 Eq. 118.

(a) Ex parte Hawkins, 13 Sim. 569 ; In

re Manchester and Southport Railway,

19 Beav. 365 ; Ex parte Flamank, 1 Sim.

(N. S.) 260. Notice to treat and agree-

ing on the price are together equivalent

to a contract for sale, and work a conver-

sion. Ex parte Hawkins, Ex parte Fla-

mank, supra; Harding v. Metropolitan

Railway, L. R., 7 Ch. 154; Watts v.

Watts, L. R., 17 Eq. 217. But notice to

treat, without more, has no such eflfect,

Haynes v. Haynes, 1 Dr. & Sm. 426

;

nor a notice followed hy vendor's unac-

cepted statement of price. In re Arnold,

32 Beav. 591 ; nor an agreement as to

price per acre without defining the land.

Ex parte Walker, 1 Drew. 508. Where
an option to purchase at a specified price

was given to A, and after the testator's

death the land was bought by a railway

company for double that price, A was

lield entitled to the diiFerenee. Cant's

Estate, 4 De G. & Jo. 503. See also Ex
parte Hardy, 30 Beav. 206.]

(6) Wright V. Rose, 2 S. & St. 323
;

Bourne v. Bourne, 2 Hare 35. In both

these cases no sale was made until after

the testator's death, and, there/ore, it was

held there was no conversion

—

quoad the

surplus. Compare Jones v. Davies, 8 Cli.

D. 216.

(c) See per Wood, V. C, Taylor v. Tay-

lor, 10 Hare 478, 479.

(d) As where the land of persons under

disability is sold under the partition act,

1868, Foster v. Foster, 1 Ch. D. 588;

Kelland v. Fulford, 6 Ch. D. 491 ; Mild-

may V. Quicke, Id. 553 ;• or under the

lands clauses and cognate acts. Midland

Railway v. Oswin, 1 Coll. 80'; In re Tay-

lor, 9 Hare, 596 ; In re Horner, 5 De G.

& S. 483; In re Stewart, 1 Sm. & Gif.

32; In re Harrop, 3 Drew. 726. The

lunacy regulation act, 1853, directs (§?

124, 135,) that money arising by sale

under that act of land belonging to luna-

tic tenant in fee shall devolve as realty.

In re Mary Smith, L. E., 10 Ch. 79.

(e) Fellow v. Jermyn, W. N. 1877, p.

95. The land sold was in strict settle-

ment, and the reinvestment (of surplus

after answering charges) was necessary

to prevent the money vesting absolutely

[*16.3]
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settlement containing a similar direction for reinvestment; thongh

some doubt may seem to be thrown on this by Gale v.
Gale V, Q-ale.

Grale, (/) where an estate stood settled in trust for A and

his wife successively for life, with remainder as A should by deed .or

will appoint, and in default of appointment over : the trustees had

power to sell, and the proceeds were to be reinvested in land to be

settled to the same uses. By his will A appointed the estate to the

children of B, and devised all other his real estate not thereinbefore

specifically disposed of to his wife. Afterwards the trustees sold tiie

estate,, and then A died ; and it was held by Sir J. Romilly, M. R.,

that the appointed property was adeemed by the subsequent sale, that

the appointment had no effect either on the purchase-money (which had

not yet *been reinvested) nor on the new estate to be purchased with

it, but that the right to these passed by the residuary devise, (g) He
said it must be treated as a new estate and a new power in relation to

it. Having regard to the direction that the new estate should be

settled to the old uses (which, of course, included the power.of appoint-

ment,) it would be difficult to distinguish this ease in principle from

one where A had the estate and not a power only. But the decision

is questioned by Lord St. Leonards, who says it was the old power

that remained over the new estate, (h)

It is now scarcely possible for any residuum of interest remaining

Devise to A for in the testator at his death to escape from the previous

from waste, dcvise. In Lowndes v. Norton, (i) when a testator devised
followedbya

.
'

;
' » , . i

conveyance to an estate to trustees dunng the life of his daughter, with-A for life not « , i
so exempt. out impeaciimcnt of waste, for her separate use, and soon

afterwards conveyed the same estate to a different trustee for the life

of the same daughter (but not making her or the trustee unimpeach-

able for waste,) with several successive remainders for life, each without

impeachment of waste, with reversion to himself in fee; it was argued

that the right to the timber remained in the testator at the time of his

death, and, notwithstanding the deed, passed by the devise to the

in the first tenant in tail. Jermy v. Pres- ed. In In re De Beauvoir, 2 D., F. & J.

ton, 13 Sim. 356, 366, appears to have 5, 29 L. J., Ch. 567, where the sale was

proceeded on a similar ground. And as under the L. C. act, and A had the estate

to the propriety of reinvestment where in reversion, the point did not arise ; for

the estate is settled, see 4 D., M. & G. by his will the settled estate and "all

766, per K. Bruce, L. J. other his real estate" were included in

(/) 21 Beav. 349. the same devise.

Kg) As to this, see post ch. XX., ? 5. (i) 33 L. J., Ch. 583.

(A) R. P. S. 375 n., and Pow. 308, 8th
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daughter, who was consequently unimpeachable for waste : but it was
held by K. Bruce and Turner, L. JJ., that this was an argument not

warranted in fact (presumably because the right in question was in fact

disposed of by the deed to the tenants for life in remainder,) and that

the estates given by the devise had been completely abolished by the

deed.

How a specific bequest of leaseholds is affected, under this section,

by the subsequent acquisition of the fee was considered in g^ uestofterm

Cox V. Bennett, (A) where a testator having bequeathed by'purcii'S'^

"his houses at T., held on lease from B.," to X., and the
"i^^^^^^-

residue of his real and personal estate to Y., afterwards purchased and

*took a conveyance to himself of the reversion in fee. It was held

by Sir G. Giffard,, V. C, that the entire interest in the houses passed

by the specific gift to X. He said, " tlie clause in the statute {i. e. §

23) says that the will is to pass such estate or interest in such real or

personal estate as the testator shall have power to dispose of at his

death ; and there is nothing in the will to confine its operation to the

interest which the testator had at the date of the will :" the reference

to the lease was merely a method of describing the property.

The section now under consideration does not apply tq wills made
before 1st January, 1838. Such wills are revocable by

gect 23does

alteration of estate, although the alteration should be wlium^^be-
effected on or after that day.] (Z)

*"* ''^

SECTION IV.

By Void Oonveyanoea.

An instrument purporting to be a conveyance, but incapable of

taking effect as such, may, nevertheless, operate to revoke
j^ttemptto

a previous devise, on the principle, as it should seem, that vokraVde-

the attempted act of conveyance is inconsistent with the "^^' '"^^''^

{k) L. E., 6 Eq. 422. See also Strut- immediately before the testator's death

:

hers V. Struthers, 5 W. E. 809. Both for J 23 says only that no subsequent act

these cases appear to require the further shall prevent the will operating, implying

support of i 3, which enables a testator that but for the subsequent act the will

to dispose of all real estate to which he would have operated on the interest in

may be entitled at the time of his death, question ; which it would not have done

and of § 24, which enacts that every will without the aid of §§ 3, 24.

shall be construed with reference to the [(Q Langford v. Little, 2 Jo. & Lat.

real and personal estate comprised in it, 613.]

to take effect as if it had been executed
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testamentary disposition, and, therefore, though ineffectual to vest the

property in the alienee, it produces a revocation of the devise. The
rule obtains wherever the failure of the conveyance arises either from

the incapacity of the grantee, or from the want of some ceremony

which is essential to the efficacy of the instrument. 47 Thus, in Beard

V. Beard, (m) Lord Hardwicke decided, that a deed of gift by the

testator to his wife" of personal estate, which he had previously

bequeathed by his will, revoked the bequest ; though the deed was

inoperative under the rule of the common law, which incapacitates a

woman from taking property so disposed of, as the donee of her hus-

band. So it has been often ruled, from a very early period, that a

feoffment without livery of seizin, and a bargain and sale without

enrollment, revoke a previous devise of the lands thus ineffectually

attempted to be aliened, (n) And the rule has been considered as

applying to a *common recovery, rendered void by the misnomer of

the tenant to the praecipe, (o) and to an instrument purporting to be an

apppointment under a power, which at the time was not in the testa-

tor, {p) It is true, that in the last case, the court was of opinion, that

the instrument, if void as an appointment, might take effect as a grant

of the reversion ; but Lord Kenyon, C. J., unreservedly stated, that,

"even supposing it was an inadequate conveyance for the purpose for

which it was intended, still if it demonstrate an intention to revoke

the will, it amounts, in point of law, to a revocation." And, in

Vawser v. Jeffery, (q) Lord Eldon treated it as clear, that an attempt

by a testator to convey a copyhold estate by deed, would revoke a pre-

vious devise of that estate.

It has been held, however, that a conveyance to charitable uses.

Qualifications which WES void uudcr the statute 9 Geo. II., c. 36, on
of the rule.

account of the grantor dying within twelve months after

its execution, did not affect a prior devise, on the ground, it is pre-

sumed, (for the reasons are not stated,) that the event of the grantor

surviving the year, was an implied condition annexed to the deed, and

47. "But in these cases of imperfect (n) See Montague v. JefFeries, Moor,

conveyances, resting entirely upon a 429, pi. 599. See also 3 Atk. 73, 1 W.
change of the intent, it may be shown, Bl. 349, 2 Sw. 274.

that the devisor had no intention, in (o) Doe v. Bishop of Llandaff, 2 B. &
making such conveyance, to revoke the P., N. E. 491. [The point, however, was
devise." 1 Powell on Devises 584 ; Wal- not actually decided in this case.]

ton V. )Valton, 7 Johns. Ch. 258 ; 2 (p) Shove v. Pinke, 5 T. E. 124, 310.

Greenl. Ev., § 687. {q) 2 Sw. 274.

(m) 3 Atk. 72.
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this failing, the intended conveyance was to be considered as a nullity^

the effect being the same as if the grantor had expressly made his-

conveyance dependent on such a contingency, (r) So it has been

decided, that a deed executed by one who is under a personal inca-

pacity to make the attempted disposition, has no revoking effect on a

prior devise ; for as the principle proceeds upon intention, ability b>

perform the act seems to be a necessary ingredient, for without such

ability there can be no disposing mind. Thus, where a feme covertey

who had a power to appoint real estate by will only, and had also-

the fee simple in default of appointment, made a will in pursuance-

of the power, and subsequently executed a deed purporting to convey

the lands, it was held that the deed was inoperative to revoke the tes-

tamentary appointment, (s) But if a, feme ooverte, who has a power of

appointing by deed or will, makes a will in exercise thereof, and

afterwards, by deed, in execution of her alternative power, directs her

trustees to convey to her, which they accordingly do, of course the

testamentary appointment is revoked. (<)

*It seems clear, that a conveyance which is void at law on account

of fraud or covin, is not a revocation : but a different Deeds of oon-

-1 T 1*1 T

1

1
veyance void

rule obtains, in regard to deeds which are valid at law, on account of
^ °

„ -. fraud revoke a
though impeachable in equity. The existence of this win-where,

distinction, indeed, was long vexata qucestio, but all controversy on the-

point seems to be closed by the case of Simpson v. "Walker ; (u) in

which it was decided by Sir L. Shadwell, V.-C, in conformity to the

decision of Lord Hardwicke in Hick v. Mors, (x) and that of Lord

Alvanley in Hawes v. Wyatt, (y) and a dictum of Lord Eldon, (a) and

in opposition to a determination of Lord Tluirlow, (a) that a deed

obtained under circumstances which rendered it void in equity, but

which was valid at law, did revoke a previous devise.
*

A question of this nature, however, cannot arise in regard to wills

made since 1837, for as, under the recent enactment, even Kuieastowius

an actual conveyance does not produce revocation, except

so far as it may, by alienating the testator's interest, leave the devise-

nothing to operate upon, it is obvious, that a void or attempted con-

(r) Matthews v. Venables, 9 J. B. Moo. (x) Amb. 215.

286, 2 Bing. 136. (s/) 2 Cox 263, 3 B. C. C. 156. See-

(s) Eilbeck v. Wood, 1 Euss. 564. also 7 Ves. 374.

(«) Lawrence v. Wallis, 2 B. C. C. 319. (z) 8 Ves. 283.

(u) 5 Sim. 1. (») Hawes v. Wyatt, sii/pra.

[*167]



332 EEVOCATION OF WILLS [cHAP. Vn., § V.

veyance cannot, under any circumstances, have, as such, a revoking

efiect.(6)

SECTION V.

By a subaeqaent Revoking or Inconsistent Will, Codicil or Writing.

In considering this head of revocation, as applicable to wills made

Before 1838. before the year 1838, freehold and personal estate must

landsfhow to ^ distinguished. The statute of frauds (c) enacts, " that
be revoked. ^^ devise in Writing of lands, tenements, or heredita-

ments, nor any clause thereof, shall be revocable, otherwise than by

some other will or codicil in writing or other writing declaring the

same, (or by burning, &c.) ; but all devises and bequests of lands and

tenements shall remain and continue in force (until the same be burnt,

<&c.); or unless the same be altered by some other will or codicil in

writing, or other writing of the devisor, signed in the ^presence of

three or four witnesses declaring the same." 48 The same statute

Bequests of (scction 22) provides, "that uo will in writing concerning

^""to^be're- any goods Or chattels or personal estate shall be repealed,
'"' " '

nor shall any clause, devise or bequest therein be altered

•or changed by any words, or will by word of mouth only, except the

[(4) Ford V. De Pontes, 30 Beav; 572, » probate is necessary to an instrument

ace. And distinguish between a void purporting to be a revocation only. Ibid,

conveyance inoperative as sucb to pro- .Parker, C. J., said: "An instrument then

duce revocation, and a vrriting duly exe- to have the effect of a revocation of a

•cuted and "declaring an intention to re- will' which devises real estate before made
voke," which takes effect under 1 Vict., must itself be either a will or a codicil, or

c. 26, § 20. See post p. *170. some other writing of the devisor, signed

(c) 29 Car. II., c. 3, ^ 6, Ir. Pari. 7 WUl. in the presence of three or more witnesses.

III., e. 12, i 6.] If the instrument propounded as a revo-

48. A writing, purporting to be a last cation be in form a will, it must be per-

will and testament, which revokes all feet as such and be subscribed and attested

former wills, must be executed and at- as is required by statute. An instrument

tested as is requisite to make it valid as intended to be a will, but failing of its

a will, in order that it may operate as a effect as such on account of some imper-

revoeation. Eeid v. Borland, 14 Mass. fection in its structure, or for want of due

308 ; HoUingshead v. Sturgis, 21 La. Ann. execution, cannot be set up for the pur-

450; Deakins v. Hollis, 7 Gill & J. 311. pose of revoking a former will, for this

And it cannot be offered in evidence as a substantial reason, that it cannot be known
revocation without probate. Laughton v, that the testator intended to revoke his

Atkins, 1 Pick. 535. But qwere, whether will, except for the purpose of substi-
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same be in the life of the testator committed to writing, and after the

writing thereof read unto the testator, and allowed by him, and proved
to be so done by three witnesses at the least."

Unless these enactments had placed the revocation of wills under
positive restrictions, they might have been revoked in the same
manner as before, there being no necessary implication that what i»

required to constitute a valid execution of an instrument is essential

to its revocation ; on which principle it was held before the statute of

frauds, tiiat a will required to be in writing by the statute of 34 Hen.
YIII., c. 5, might be revoked by parol, (d)

Though the statute of frauds required that a will which revoked a

devise of freehold lands should be attested by the same Difference

number of witnesses as a will devising such lands, yet, in ing and revok-

some particulars, the prescribed ceremonial diflfered in the statiue of

respective instances. Thus, a devising will was required

to be subscribed by the witnesses in the testator's presence, which a

revoking will was not, and a revoking will was required to be signed

by the testator in the presence of the witnesses, while a devising will

needed not to be signed in their presence ; each, therefore, had a cir-

cumstance not common to both. This difference, however, (which

probably occurred without design,) has been attended Revocation

with little practical effect; for it seldom happens that a ZZ'm^*^
testamentary instrument is executed for the mere purpose

*'°"'

of revoking a previous will, and if it contain a new disposition, any

revoking clause therein will be a nullity, whether the substituted

devise takes effect or not, though for widely different reasons in the

respective cases. If the devise with which the clause in question is

associated be effective, it reduces the latter to silence by rendering it

unnecessary, the new devise itself producing the revocation ; so that

the efficacy of the will as a revoking instrument cannot, in such a

tuting the other, and that it would be Simmons, 26 Barb. 68; In re Fisher, 4

making the testator die without a will, Wis. 254; Price v. Maxwell, 28 Penna.

though it was clearly his design not to do St. 23. And it is not necessary that such

so.'' Laughton v. Atkins, 1 Pick. 535, will should state in terms that it is ia-

543. A will which makes a complete tended so to operate. Clarke v. Eansom,

disposition of all the property of the 50 Cal. 595.

testator is clearly incompatible with the (d) Cranvel v. Sanders, Cro. Jac. 497.

existence of any former wUI, and there- See also Ex parte Earl of Ilchester, 7

fore it must operate as a revocation of all Ves. 348 ; Kichardsou v. Barry 3 Hagg.

wills previously executed. Simmons v. 249.
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case, become a subject of consideration. If, on the other hand, the

No revocation, new devise be inefPectoal, on account of the attestation

intended to be being; insufficient for a devising, though sufficient for a
«ubslituted =

.„ , , . , ,
fails. revoking will, the revoking clause becomes inoperative

*on the principle before noticed, that the revocation is conditional and

-dependent on the efficacy of the attempted new disposition, and that

failing, the revocation also, fails; the purpose to revoke being con-

sidered to be, not a distinct independent intention, but subservient to

the purpose of making a new disposition of the property ; the testator

meaning to do the one so far only as he succeeds in effecting the

same, (e) 49 But it seems, that, if the second devise fails, not from

the infirmity of the instrument, but from the incapacity of the

devisee, the prior devise is revoked. (/)

With respect to the revocation of wills of personal estate, it is to be

Eevocationof observed, that questions concerning it most commonly
personalty. occur in the ecclcsiastical courts, which, of course, no less

than the temporal courts, are bound by the 22d section of the statute

of frauds, excluding parol revocations. Accordingly, it was ruled by

Sir J. Nicholl, that evidence could not be received of the testator's •

intention orally announced, to adopt the prior of two wills, both of

Tvhich were found at his decease uncanceled, though it appeared that

most of the bequests in the posterior will had lapsed, (g) But the

enactment in question is not considered to preclude the reception of

evidence of acts of a testator in his lifetime concerning his testamentary

papers ; still less does it exclude inquiry into the state in which such

papers were found at his decease. And it is to be observed, also, that

the requisition of the statute is satisfied by the intention to revoke

being reduced into writing in the lifetime, and by the direction, of

the testator, though not authenticated by his signature. And on this

(e) Eggleston v. Speke, 3 Mod. 258, Ab. 359, pi. 9 ; S. C, nom. Eoper v. Ead-

Carth. 79, 1 Show. 89; Onions v. Tyrer, cUffe, 5 B. P. C. Toml. 360, 10 Mod. 233;

2 Vern. 741, Pre. Ch. 459, 1 P. W. 343

;

[Tapper v. Tapper, 1 K. & J. 665
;
Qainn

[Short V. Smith, 4 East 419.] See also v. Batler, L. E., 6 Eq. 225. See also In

Ex parte Earl of Ilchester, 7 Ves. 348

;

re Gentry, L. E., 3 P. & D. 80, where an

Kirke v. Kirke, 4 Euss. 435
;
[Locke v. express revoking claase was held abso-

James, 11 M. & Wels. 901. Compare] lute, though accompanied by a desire

Eichardson v. Barry, 3 Hagg. 249. that an instrument, referred to as a will

49. See ante note 17, page 294; note but which in fact was a valid deed, should

18, page 295 ; note 19, page 295. stand as the will—which it could not do.]

(/) Erenohe's Case, 8 Vin. Ab., Dev. (g) Daniel v. Nockolds, 3 Hagg. 777.

O., pi. 4 ; Eoper :;. Constable, 2 Eq. Cas.
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principle it was decided, that, where a person, at the testatrix's

request, addressed a letter to another person having the custody of her

will, requesting him to destroy it, this was a sufficient revocation,

though the will was not destroyed in compliance with the

request. (A) 50

Revocation often depends on the completeness of the posterior *of

two testamentary iustruments.51 In such cases the eccle- Eevocation

, I 1 . T n 1
depending on

siasticai courts try the validity of the propounded paper completeness

1 1 •ii-ii 1 > -t

of revoking
by the principles which have been adverted to in a former "»"

chapter, to which it will be sufficient to refer, (i) with the additional

observation, that the presumption is always strongly adverse to an

unfinished instrument materially altering and controlling a will

deliberately framed, regularly executed, recently approved, and sup-

ported by previous and uniform dispositive acts ; and this presumption

(h) "VValcott V. Ouchterlony, 1 Curt.

€80. [And see In re Eavenscroft, 18 L.

J., Ch. 501 ; Meredyth v. Maunsell, Milw.

Ir. Eocl. Eep. 132.]

50. In the goods of Durance, L. E., 2

P. & D. 406. But see Tynan v. Pasclial,

27 Tex. 286 ; Hise v. Fincher, 10 Ired.

L. 139; Mundyt;. Mundy, 2McCart. 290.

51. The addition of an unexecuted

codicil will not revoke a perfect wiU.

Heise v. Heise, 31 Penna. St. 246. A
will, valid in its essential parts, but

being inoperative on other grounds, may
still operate to revoke a former will.

Colvin V. Warford, 20 Md. 357, 394. But

a wUl duly executed according to law

will operate as a revocation of a former

will, though it contain no clause of revo-

cation, where it purports to dispose of all

the property in a different and inconsis-

tent manner. However, if not executed

according to law, it cannot revoke, al-

though it contain an express clause of

revocation. Eeese v. Portsmouth Pro-

bate Coturt, 9 E. I. 434. And if a codi-

cil be so uncertain as to be void, it wiU
not revoke the residuary bequest in the

will. Carpenter v. Miller's Ex'rs, 3 W.
Va. 174; Delafield v. Parrish, 25 N. Y. 9.

Whether the revocatory clause in a sub-

sequent will is operative or not, must de-

pend upon the intention of the testator,

but such intention must be ascertained

from the contents of the instruments

themselves. Parol testimony cannot be

admitted for this purpose. The provi-

sions of a will can never be contradicted

by parol testimony. Smith v. McChes-

ney, 2 McCart. 360. Where a testator

executed a holographic will, to which he

added a codicil, and subsequently exe-

cuted a second holographic will, to which

he added a postscript, expressly revoking

all former wills, and thereafter canceled

the second will, but carefully preserved

it, together with the postscript, until his

death, it was held that the postscript was

a substantial revocation of the first will,

and that canceling the second will did

not necessarily cancel the postscript, so

as to set up the first will. Bates v. Hol-

man, 3 Hen. & Munf. 502. But in such

a case parol evidence may be introduced

to show the situation of the testator and

quo animo he acted. Ibid. A paper, pur-

porting to be a will, not signed by the

testator, but with his name written at the

beginning, in his own handwriting, is not

a revocation of a former duly-executed

will. Belt V. Belt, 1 Harr. & McH. 409.

(i) Ante p. *101.
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is stronger in proportion to the less perfect state of, and the small

progress made in, such instrument. To establish such a paper, there

must be the fullest proof of capacity, volition, iinal intention, and

involuntary interruption, (k)

In regard to wills made since the year 1837, however, it can never

Qnestionhow be a question, whether an informal or apparently un-
affected by „ . , , . , , . . ,.

recent act. finished testamentary paper has a revokmg operation, tor

the statute 1 Vict., c. 26, § 20, has placed a revoking will [or writ-

ing (;)] upon precisely the same footing, in regard to the ceremonial

of execution, as a disposing will ; and when that ceremonial has been

observed, it can never be said that the will is informal or unfin-

ished.52

A will or codicil may operate as a revocation of a prior testamen-

tary instrument by the effect either of an express clause of revocation,

or of an inconsistent disposition of the previously devised property.5*

[Express revocation may, it seems, be produced in two different

Distinction modcs, haviug different effects. Thus, if there be a

cation^ofrgift bequest by will to several persons as tenants in common,

of will as con- and by codicil the testator revoke the bequest to one of

them, his share will not accrue to the others, (m) This is

the ordinary mode. But if the testator revoke so much of his will as

contains the gift to one of such persons, here, if the words that remain

are sensible per se, and amount without further alteration to a gift of

the whole subject to the others, these will take the whole, the will

(A) Blewitt V. Blewitt, 4 Hagg. 410

;

seems that such memorandum cannot be

Gillow V. Bourne, Id. 192. taken to be either a will or a codicil, and

[_{l) The writing must "declare an in- therefore cannot be admitted to probate,

tention to revoke," but need not be testa- In the goods of Fraser, L. R., 2 P. & I>.

mentary. And unless testamentary it 40, 39 L. J. P. 20, 21 L. T. (N. S.) 680.

will not be admitted to probate. In re 63. Where a testator bequeaths a legacy,

Fraser, L. K., 2 P. & D. 40. See also In by codicil, to his granddaughter " in

re Hicks, L. R., 1 P. & D. 683; In re lieu'' of a devise in the will to her

Durance, L. R., 2 P. & D. 406. Such a mother, who has since deceased, this is

writing may be executed by a married a revocation of the original devise to the

woman. Hawksley v. Barrow, L. R., 1 P. mother. Brownell v. Dewolf, 3 Mason
& D. 147.] • C. C. 486.

52. But if the deceased write a memo- [(m) CressweU v. Cheslyn, 2 Ed. 123

;

randum at the foot of his will, in the Humble v. Shore, 7 Hare 247. Compare
words, " This will was canceled this day," Shaw v. McMahon, 4 D. & War. 431, as

and such memorandum is properly exe- to which see post ch. X., ch. XXIIL, ch..

cuted, in the presence of two witnesses, it XXXII., J 3.
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being read as if the revoked words had never been in it. Harris

*v. Davis, (n) affords an example of the latter mode. In that case

there was first a gift to A and B in common ; then, in a subsequent

part of the -will, a direction that C should take a sliare with A and

'B; and afterwards a codicil revoking "that part written in the will

which left " the share to C : and it was held that A and B took the

whole. The frame of the will was peculiar, and lent itself easily to

this construction. If the words that are left require (as they gener-

ally would) some further alteration or addition to make them sensible,

the construction will not be made.] (o)

In order that an express clause of revocation may be effectual it

must indicate an actual and present intention to revoke intention to

the will; and if the testator's expressions are declaratory whether prea-

only of a future design, they will not be sufficient; (p)
54

and in an early case, before the statute of frauds, a distinction is taken

between the effect of a testator saying " I will revoke my will made

at P.," which refers to a future act, and when he says " my will made
at P. shall not stand," which is a present resolution, the latter being,

it was considered, an actual revocation, and the former not. (g)

Of course, a mere intimation by a testator of his intention to make

by a future act a new disposition, does not effect an actual Mere intention

present revocation.55 Thus, where A{r) made a will, fSt^re°Mt''''*

disposing of his real and personal property, and after-
^op^"^*"^*-

(n) 1 Coll. 416. leave you my share as a deed of gift,

(o) Sykes v. Sykes, L. B., 4 Eq. 200. leaving it to your honor to pay out of it

(p) Cleobury v. Beckett, 14 Beav. 588.] £100 each to each of nay two sisters, and

54. But where the testator declares his JEIOO to P.," which was attested by two

intention to make a codicil changing his witnesses, being a testamentary paper,

will, and the principal legatee under the revoked the will. In the goods of Du-

will refuses to comply with the testator's ranee, L. E., 2 P. & D. 406. But a letter

request to produce the will that it may from a testator to his attorney, directing

be altered, the will will stand unaffected the attorney to destroy the testator's will,

by such intention to change it. Leay- does not, ipso facto, work an immediate

craft V. Simmons, 3 Bradf. 35. revocation. Tynan v. Paschal, 27 Tex.

(?) Burton V. Gtjwell, Cro. El. 306. 286. It was held in North Carolina that

55. If an endorsement be made on a a will may be revoked by a paper drawn

will indicating an intention to alter or in the form of a will, but neither signed

modify it at a future day, this is no revo- nor attested, if made animo reiomndi.

cation of the will. Kay v. Walton, 2 A. Clark v. Eborn, 2 Murph. 234. So, too,

K. Marsh. 71. But it has been held that in Virginia. Glasscock v. Smither, 1

a letter in these words : " Enclosed I Call 479.

hand you an order to get my will from (r) Thomas v. Evans, 2 East 488. See

Mr. D., which please burn as soon as you also Griffin v. Griffin, 4 Ves. 197, n.

receive it, without reading it. I wUl

Y [*171]
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wards, the residuary legatee of the personalty being dead, and A
having acquired other real property, he made another will whereby

he devised the newly-acquired property, and then wrote as follows

;

<' As to the rest of my real and personal estate I intend to dispose of

the same by a codicil to this my will hereafter to be made :" it was '

contended that this clause, though inoperative as a disposition, indi-

cated an intention to revoke the prior will ; but Lord EUenborough

and Lawrence, J., held that it was not a revocation.56 They consid-

ered the case before the statute to be applicable, and that the testator

merely intended to dispose of the subsequently-acquired real estate,

and the property which had lapsed by the death of the residuary

legatee : and that, even if this had imported an intent to revoke by

making a different disposition in future, it would not, according to

the authorities, have amounted to a revocation, unless the court could

ascertain what the difference was.

*[And, even an express clause of absolute and present revocation of

Express clause ^^^ former wills may be reduced to total or partial silence,

restra^^d'by either by showing that the clause was inserted by mis-
constouotion.

^^-^^^ ^^^ ^^ j.j^g^^ j^ jg unreasonable to give unrestrained

effect to the words ; as in cases where, by one testamentary paper, a

person exercises a power of appointment, and then by subsequent

instrument either exercises another and distinct power, (t) or deals with

his own property, and not with the subject of the former power : (u)

in these cases it has been held that the former appointment is not

revoked.]

It was decided at an early period, that, in order to revoke a will, it

Revocation by is not Sufficient that the existence of a subsequent will
inconsistency -i.ii . pit . • i «
of disposition, should have been found by a jury, it must be found to be

56. But where a testator made an en- this case, of course, formed no ingredient

dorsement upon his will to the effect that in its decision. See also In re Merritt, 1

it was revoked, in case no other will should Sw. & Tr. 112, 4 Jur. (N, S.) 1192 ; In re

be made, this was held a valid, present Joys, 30 L. J., Prob. 169. It is otherwise

revocation. Brown v. Thorndike, 15 Pick, if the testator, hj the second instrument,

388. again refers to the same power, though

[(s) Powell V. Mouchett, 6 Madd. 216

;

he fails thereby to dispose of the whole

In re Oswald, L. E., 3 P. & D. 162 ; and subject. In re Eustace, L. R., 3 P. & D.
cases cited ante p. *78, n. (j). 183.

(i) In re Meredith, 29 L. J., Prob. 155. (u) Hughes v. Turner, 4 Hagg. Eccl.

The parol evidence read at the bar in 52 ; Denny v. Barton, 2 Phillim. 575.]
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different from the former, (x) and even the latter finding will not avail,

if it be added that the nature of such difference is unknown to the

jurors, {y) [And an instrument stating itself to be the testator's last

will does not necessarily operate to revoke a prior will, either as

regards real (z) or personal estate.] (a)57

The most simple and obvious ease of revocation by inconsistency

of disposition, is that of a testator having devised lands to a person in

fee, and then by a subsequent will or codicil devising the same lands

to another in fee ; in such case the latter devise would operate as a

complete revocation of the former. (6)58 And here, the learned reader

cannot fail to perceive in the difference of construction which has

obtained, where two devises in fee of the same land are found in one

and the same will, and where they are found in several distinct wills,

the greater anxiety *evinced to reconcile the several parts of the same

testamentary paper, than to reconcile several distinct papers of different

(x) Seymor v. Nosworthy, Hard. 374;

Show. P. C. 146. [If the subsequent will

is lost or destroyed, parol evidence is ad-

missible to prove its contents. Brown v.

Brown, 8 Ell. & Bl. 876.]

(y) Goodright v. Harwood, 3 Wils. 497,

2 W. Bl. 987, Ckjwp. 87, 7 B. P. C. Toml.

489. [So in the case of a revocable ap-

pointment by deed where the contents of

a subsequent appointment are unknown.

Eawlins v. Bickards, 28 Beav. 370.

(«) Freeman v. Freeman, 5 D., M. & G.

704.

(a) Cutto V. Gilbert, 9 Moo. P. C. 0.

131 ; Richards v. Queen's Proctor, 18

Jur. 540 ; Lemage o. Goodban, L. E., 1

P. & D. 67 ; In re De la Saussaye, L. E.,

3 P. & D. 42 ; In re Petchell, Id. 153.]

57. Leslie i;.,Leslie, 6 Ir. Eep. Eq. 332.

Where there are several wills, the last

being inconsistent with the former ones,

it is clearly so far a revocation of the

former ones, although it contains no re-

vocatory clause. Den v. Van Cleve, 2

South. 589, 668; Simmons i/. Simmons,

26 Barb. 68; Boudinot v. Bradford, 2

Dallas 266 ; Nelson v. McGiffert, 3 Barb.'

Ch. 158. But this implied revocation is

effected only when the wUls are incon-

sistent, for if they are of different prop-

erty the two may be taken conjointly as

the will of the testator. Smith v. McChes-

ney, 2 McCart. 359. But, of course, if

the second will contain an express revo-

cation, it is immaterial whether they are

inconsistent or not. Smith v. McChesney,

ubi supra; Boudinot v. Bradford, iM
supra. If the second will be inconsistent

in some provision only, it is a revocation

but pro tanto. Nelson v. McGiffert, uJi

supra. But a specific devise in a codicil re-

vokes a power to sell the same land confer-

red by the will. Derby v. Derby, 4 E. 1. 414.

(6) 3 Mod. 206, [Litt., § 168; In re

Hough's Estate, 15 Jur. 943, 20 L. J., Ch.

422 ; Evans v. Evans, 17 Sim. 107.]

58. Where there are two devises by the

same testator, the last operates as a revo-

cation of the first only so far as it is in-

consistent with it. As to the residue, the

former devise is good. Brant v. Willson,

8 Cowen 56 ; Bartholomew's Appeal, 75

Penna. St. 169 ; Fetters 'ji. Fetters, 4

McCord 151. Where a clause in the

original will and one in a codicil thereto

are entirely inconsistent, and both can-

not be executed, the latter clause must

prevail. Pickering v. Langdon, 22 Me.

413 ; Van Vechten v. Keator, 63 N. Y.

52 ; Brownfield v. Wilson, 78 lU. 467.
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dates, though constituting, in the whole, one will. In the former case,.

the devisees (as hereaftei' shown) take concurrently in order to avoid

making one part of the will contradict and subvert another ; and in

the latter case, no hesitation seems to have been felt in holding the

second devise to be revocatory of the first. And the distinction seems-

to be reasonable ; for though it may be very unlikely that a testator

should wholly change the object of the devise in the short interval

between his passing from one part of the will to the other, there is no

such improbability, that, in the longer lapse of time between the exe-

cution of two testamentary papers of different dates, such a change of

purpose should have occurred.

_
[So if the residue 'of personal estate be given by will to A, and by

Gift of residue codicil to B, the former gift is revoked, (c) And thi&
by will re- ,

voked by simi- was SO held in Earl of Hardwicke v. Douglas, id) though.
lar gift, in codi- ./. i t- •^ /. ,t ^ •

oil. Earl of the gitt by codicil was of personal estate "not herein-
Hardwicke v.

o j
^

r
Douglas. before or by my will or any other codicil disposed of."^

The words were construed to mean " not hereinbefore or by my will

disposed of by way of particular legacies," thus leaving something for

the gift to operate upon : literally construed they left nothing. Again,

in Kermode v. Macdonald, (e) where a testatrix by her will bequeathed

specific and pecuniary legacies, and gave the residue of her personal

estate to A, and then by codicil gave " all her personal estate " to B

;

it was held, that " all her personal estate " meant the whole of the

personal estate which by her will the testatrix had divided into twa

portions, the legacies and the residue, and that the will was therefore

wholly revoked.

But where a testator bequeathed portions of "his money in the

Gift of partiou-
f^nds" to Several legatees, and "the surplus of his money

revokldby"°* i" t^c funds " to be distributed by his executors among

to^geiS"*' the legatees, and then by codicil, after bequeathing some
residue.

specific chattels, gave " the surplus remaining after the

aforesaid legacies are paid " to the children of A ; Sir J. K. Bruce,

Y. C, held that the gift of surplus money in the funds was not

revoked by the residuary gift contained in the codicil, which was so

expressed as to embrace other property. (/)

[(c) Fownes-Luttrell d. Clarke, W. N. Ch. 25, coram Lord Cottenliam, who in D.

1876, pp. 168, 249. P. retained his opinion. 'Compare Lee v.

[d) 7 CI. & Fin. 795, West P. C. 555, Delane, 4 De G. & S. 1.

per Lords Brougham and Lyndhurst, re- (e) L. K., 1 Eq. 457, 3 Ch. 584.

versing Douglas i). Leake, 5 L. J. (N. S.) (/) Inglefield v. Coghlan, 2 Coll. 247.]
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*Under the old la,w] where a testator at different periods of his life

made various testamentary papers, some of which he Euie where
destroyed, and others he left undestroyed, each purport- l^esututiiig

ing to contain his last will, this character belonged exclu-
'''^®''"'-

sively to such one of the uncanceled papers as was executed next

before his decease ;(5') 59 and in order to ascertain the time of the exe-

oution of the respective papers, recourse may be had to evidence,

derived either from their own contents, or from extrinsic sources.

Sometimes the water-mark, showing the date of the manufacture of

the paper on which a will is written, affords decisive proof of its pos-

teriority to another will, the period of whose execution can be ascer-

tained by other means, (h)

If, from the absence of date and of every other kind of evidence,

it is impossible to ascertain the relative chronological ^s to contra-

position of two conflicting wills, both are necessarily held of^uncCTtoUf

to be void, and the heir as to the realty, and the next of
^^^''

kin as to the personalty, are let in ; but this unsatisfactory expedient

is never resorted to, until all attempts to educe from the several

papers a scheme of disposition consistent with both, have been tried

in vain. {{) And even where the times of the actual execution of the

respective papers are known, so that, if they are incon ^tobereoon-
. 1 1 !•«. , .1 . . , . , .

ciledifpo6-

sistent, there can be no dimculty m determining which is eibie,

to be preferred, the courts will, if possible, adopt such a construction

as will give effect to both, sacrificing the earlier so far only as it is

clearly irreconcilable with the latter paper
;
{k) 60 supposing, of course,

(g) See Goodright v. Glazier, 4 Burr, year, sometimes (like literary publica-

2512 ; Harwood v. Goodright, Cowp. 92. tions) bears the date of the year following.

[This rule is, of course, inapplicable to (i) See Phipps v. Earl of Anglesea, 7

the present state of the latr. See 1 Vict., B. P. C. Toml. 443.

c. 26, i 22.] [(A) Eichards v. Queen's Proctor, 18

59. Den v. Van Cleve, 2 South. 589, Jur. 540.]

668 ; Smith v. McChesney, 2 McCart. 60. But in such case the onus is upon

359. But where, upon the death of the the party impugning the earlier will to

testator, two wills are found, if the second show the intention of the testator to re-

will is not properly executed, or is held voke it by the later. Leslie v. Leslie, 6

to be invalid, the former will remains in Ir. B. Eq. 332. And in deciding such a

force, and will be taken to be unrevoked by question, conjecture, or slight probabili-

the later invalid will. Boylan acfe. Meeker, ties, will not be sufficient, and the words,

4 Dutch. 274. " this is my last will," will have no

(h) The writer, however, understands weight whatever. Ibid,

jihat paper, made near the close of a
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that such latter paper contains no express clause of revocation, [or

other clear indication of a contrary intention.] (I)

As where a testator made a will devising his lands to trustees, for

two hundred years, to pay his debts, and afterwards, by another will,

devised the same lands to other trustees for three hundred years, to

discharge some particular speciality debts mentioned in a deed executed

after the first will, and all encumbrances affecting the property ; Lord

Talbot held, that the first term of two hundred years was not revoked^

as the two terms were not inconsistent, the testator's intention in cre-

ating the term of three hundred years being merely for the purpose

of *giving priority in payment of the specialty debts, and the charges

affecting the estate, (m)

The inclination to such a construction as would preserve, either

the^ubsequent wholly or in part, the contents of the prior document,

oodiouroran' howevcr, cxists Only, either when the subsequent docu-
tacompiete ment is inadequate to the disposition of the entire prop-

erty, so that the consequence of rejecting the prior document would'

be to produce partial intestacy
;
(7i)61 or else where the posterior paper

is styled a codicil : (o) for the office of a codicil being to vary or add

to and not wholly supplant a previous will, such a designation of the

instrument seems to demand that some part, at least, of the will,

whose existence it supposes and recognizes, should, if possible, be

sustained. [If the subsequent instrument does not profess to be a

codicil and is adequate to the disposition of the entire property, there

is no such a priori improbability that it was intended wholly to sup-

plant the prior instrument. The case then rests on the true construc-

tion of the contents of the two instruments, and the complete disposi-

tion contained in the second must, unless controlled by the context,

1(1) Plenty v. West, 6 C. B. 201, 16 West, 1 Kob. 264, 4 No. Cas. 103, 9 Jur.

Beav. 173 ; Dempsey v. Lawson, 2 P. D. 458, Sir H. J. Fust would not, even in

98.] such cases, recognize the existence of the

(m) Weld V. Acton, 2 Eq. Cas. Ab. 777, inclination as regards personalty ; but'

pi. 26. [The word "deed," occurring see Cookson v. Hancock, 1 Kee. 817, 2
four times in this report, seems a mistake My. & Cr. 606 ; Lemage v. Goodban, L.

for "will," though the report might be E., 1 P. & D. 57; Birks v. Birks, 4 Sw. &
made consistent by reading " demise " for Tr. 23, 34 L. J., Prob. 90.]

" devise ; " and see Coward v. Marshal, 61. Brant v. Willson, 8 Cowen 56.

Cro. El. 721. [(o) In re Howard, L. E., 1. P. & Di.

(n) See Freeman v. Freeman, Kay 636 ; Eobertson v. Powell, 2 H. & C. 762.1

479, 5 D., M. & G. 704. In Plenty v.

[*175]



CHAP. Vir., § V.J BY 6TJBSEQTJENT WILL OE CODICIL. 343

wholly revoke the first. Thus, in Henfrey v. HeDfrey, (p) where a

testator by will gave his household effects and other benefits to his

wife, and all the residue of his estate and effects to A, and appointed

him executor, and then by subsequent will left all he possessed "con-

taining furniture, books, &c." to his wife, but did not appoint an

executor, the first will, including the appointment of the executor,

was held to be wholly revoked. "Containing" was read "inclusive

of."]

*N'umerous are the questions which have arisen in regard to the

extent to which a codicil affects the disposition of a will or antecedent

codicil, and which are commonly occasioned by the person framing the

codicil not having an accurate knowledge or recollection of the contents

of the prior testamentary paper.

In dealing with such cases it is an established rule not to disturb

the dispositions of the will further than is absolutely codioiinotto
/» 1 /. , . /« 1 T .1 disturb will

necessary lor the purpose ot giving eftect to the codicil, more than
. /. .

absolutely
as will appear from the fpUowing adjudications, which necessary.

have been selected from a large mass of cases, (q) that might be cited

in illustration of the principle. 62

(p) 2 Curt. 468, Moo. P. C. C. 29, 6

Jur. 355. And see Cottrell v. Cottrell, L.

E., 2 P. & D. 397. By the civil law the

appointifient of an executor was a com-

plete disposition of the personal estate;

and in some early cases in the ecclesias-

tical courts the mere appointment of a

dilTerent executor in a subsequent paper,

purporting to be a distinct will, was held

to be a revocation of a prior will and ap-

pointment. Whitehead v. Jennings and

Burt V. Burt, cit. 1 Phillim. 412. But

such new appointment was afterwards de-

cided not to be conclusive. Richards v.

Queen's Proctor, 18 Jur. 540; Birks v.

Birks, 4 Sw. & Tr. 23, 34 L. J., Prob. 90.

And it seems doubtful whether even the

appointment by subsequent will of a
" sole " executor amounts per se to a, re-

vocation of the first. See, for revocation,

In re Lowe, 3 Sw. & Tr. 478, 33 L. J.,

Prob. 155; In re Baily, L. E., 1 P. & D.

628. Contra, Geaves u. Price, 2 Sw. &
Tr. 71, 32 L. J., Prob. 113 ; In re Leese,

2 Sw. & Tr. 442, 31 L. J., Prob. 169 ; In

re Morgan, L. E., 1 P. & D. 323.

(q) Cases as to the combined efiect of

a will and several codicils are frequently

not only very long, but are too special to

be of much use as general authorities.

62. But if the codicil contain provi-

sions inconsistent with a devise in the

will, it will revoke such devise without

any express words of revocation. Den,

Snowhill V. Snowhill, 3 Zab. 447. But if

the codicil does not expressly revoke the

former will, though it profess an intention

to make a disposition of the whole estate,

different from the will, if it does not in

fact do so, but only in part, it is merely a

revocation pro tanto. Brant v. Willson, 8

Cowen 56 ; Larrabee v. Larrabee, 28 Vt.

274; Neff's Appeal, 48 Penna.' St. 501.

Nor will a codicil, making a new disposi-

tion of the estate, be e^ectual as a revo-

cation, unless it is effectual as to the new
disposition of the estate. Jones v. Jones,

2 Dev. Eq. 387.
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Thus, where a testator by his will devises lauds to A in fee, and by
a codicil devises the same lands in fee to the first son of B who shall

attain the age of. twenty-one years and shall assume the testator's

name, the first devise will be revoked only quoad the interest com-

prised in the executory devise in the codicil ; so that, until B has a son

who attains his majority and assumes the testator's name, the property

will pass to A under the devise in the will. (r)63

So, where a testator devises lands to A subject to a charge in favor

caiargenot of B, and then by a codicil revokes the devise to A of
revoked by
revocation of the land, which he gives to another, without noticing; the
devise of land ' °

_

' °
charged. charge, the land remains subject to the charge in the hands

of the substituted devisee, (s)

*So, where a testator by his will devised his estates to C. B. for life

Examples of without impeachment of waste, and by a codicil directed
non-revocation *

n t nby codicil. his trustees to let, until tenant for life married, the lessees

to be impeachable of waste, and the rents to be accumulated and laid

out in 'lands to be settled to the same uses; it was contended that this

Doe d. Hearle v. Hicks, 8 Bing. 475, [1

CI. & Fin. 20 ;] Hicks v. Doe, 1 You. & J.

470; [Alexander v. Alexander, 2 Jur.

(N. S.) 898, 6 D., M. & 0. 593 ; Agnew v.

Pope, 1 De G. & J. 49 ; Patch i;. Graves,

3 Drew. 348.] The question whether a

codicil was wholly or partially revoca-

tory, was much discussed in Cookson v.

Hancock, 1 Kee. 817, 2 My. & C. 606

;

[see also Schofield v. Cahuac, 4 De G. &
S. 533 ; Lord Lovat v. Duchess of Leeds,

2 Dr. & Sm. 62. A question often arises

whether the whole or only a part of a

series of limitations is revoked by a codi-

cil, as to which see Philipps v. Allen, 7

Sim. 446 ; Murray v. Johnson, 3 D. &
"War. 143 ; Fry v. Fry, 9 Jur. 894; Twin-

ing V. Powell, 2 Coll. 262; Sandfordj).

Sandford, 1 De G. & S. 67 ; Ives v. Ives,

4 Y. & C. 34; Daly v. Daly, 2 J. & Lat.

753 ; Morrison v. Morrison, 2 Y. & C. C.

C. 652 ; Boulcott v. Boulcott, 2 Drew. 25,

35 ;
Wells v. Wells, 17 Jur. 1020 ; Alt v.

Gregory, 8 D., M. & G. 221 ; Robertson

I). Powell, 2 H. Ss C. 762. Where the

residue was given to executors by will,

itnd a codicil directed that A should also

[*177]

be executor, and that the will should take

effect as if his name had been inserted

therein as executor, A was held not en-

titled to a share of residue. Hillers-

don V. Grove, 21 Beav. 518 ; and see Gib-

son's Trusts, 2 J. & H. 656, stated post.']

(r) Duffield «. Duffield, 3 Bli. (N. S.)

261, [1 D. & CI. 268, 395, Sug. Law of

Prop. 216 ; and see Doe d. Evers v. Ward,

16 Jur. 709, 21 L. J., Q. B. 145; In re

Colshead, 2 De G. & J. 690 ; Norman v.

Kynaston, 29 Beav. 96, 3 D., P. & G. 29,

with which compare NeviU v. Boddam,

28 Beav. 554, where there was an express

clause of revocation.]

63. If lands be devised to minor child-

ren, with a provision that the mother

occupy during their minority, a different

disposition of the fee, by codicil, will re-

voke the right of the mother to occupy.

Den, Snowhill v. Snowhill, 3 Zab. 447

;

Kane v. Astor, 5 Sandf. 467.

(s) Beckett v. Harden, 4 M. & Sel. 1

;

[Young V. Hassard, 1 Dr. & War. 638

;

Fry V. Fry, 9 Jur. 894; and compare
Ravens v. Taylor, 4 Beav. 425; Hinch-
cliffe V. Hinchcliffe, 2 Dr. & Sm. 96.]
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was inconsistent with, and therefore revoked, the devise for life with-

out impeachment of waste ; but Sir W. Grant, M. E., held, that there

was no inconsistency, and nothing to take the timber from the tenant

for life. (<)

Again, where a testator by his will bequeathed as follows :
" As to

my leasehold house in S., and my household goods and General ex-
'

f-1 T
preasion in

furniture there and at S., and as to all my plate, linen, comcii confined
^ ./ A / ^ to Its meaning

chinaware, pictures, live and dead stock, and all the rest *» "»« ""'i''-

and residue of my goods, chattels, and personal estate," he gave the

same to A. By a codicil he revoked the bequest of the residue of his

personal estate to A, and gave the same to B. It was held, that the

revocation was confined to the " residue," and did not extend to either

the leasehold house and furniture, or the other enumerated articles,

namely, the plate, &c. (w) [And where by his will a testator devised

tithes, and then devised all his real estates of what nature or kind

soever, and by codicil devised in a different manner all his real estates

of what nature or kind soever. Sir L. Shadwell, "V. C, held that the

second gift in the will did not, but that the gift in the codicil did,

include the tithes ; the Court of Q. B., however, differed from him on

the last point, holding that the words "real estates" in the codicil

were to be interpreted in the same manner as in the will, (a?)

Again, in Doe d. Murch v. Marchant, (y) where by will an estate

was devised to A in fee, and by codicil "instead of" that GiftincodioU,., . I !• Tf • t 1 •
"instead of"

devise the estate was given to A lor lite, with alternative ent m -n-iu.

contingent remainders to her children and her collateral relations,

which failed; A was lield entitled to the fee : "instead of the devise

in the will " being read " instead of so much of it only as was incom-

patible with the codicil," and the codicil not disposing of the ultimate

fee. And where a trust fund, which by will was given to the children

of A living at a stated period, with a power of advancement in the

trustees, was by codicil, *" in lieu of such disposition," given to the

children of A living at a different period, and in other respects

the will was confirmed ; it was held that the power of advancement

(i) Lushington v. Boldero, Gr. Coop. Sm. 96.

216. [See also Green v. Britten, 1 D., J. (x) Evans v. Evans, 17 Sim. 86 ; Wil-

& S. 649.] liams v. Evans, 1 Ell. & Bl. 727.

(u) Clarke v. Butler, 1 Mer. 304; [see (y) 6 M. & Gr. 813, 7 Scott, N. K. 644.

also Barclay v. Maskelyne, 5 Jur. (N. S.) See the case more fully stated ch. VIII.,

12 ; Hinchcliffe v. Hinchcliffe, 2 Dr. & on the question of republication.
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was not revoked. (2/) But though the expression "instead of" need

not mean total substitution, it naturally implies some substitution

;

as was held—still in favor of non-revocation—in Barclay v. Mas-

kelyne, (2) where the will gave legacies to the six children of A,

naming them, and the codicil revoked the legacies " to the children of

A, and in lieu thereof" gave a sum amongst " the children of A, to

wit" (naming five of them); and it was held that the legacy to the

sixth was not revoked, because nothing was substituted for her.

' Again, in In re Arrowsmith's Trust, (a) where by will a testator

Speoiflogift bequeathed a specific fund to his nephews and nieces, and
In will not ^ ^

' 1 11 1 .

revoked by after the death of his wife gave them all his remaminz
general gift in °

^ ^
°

codioii. property; he then by codicil bequeathed certain legacies

(one of them to be paid at his wife's death), and gave "all his real

and personal estate" to his wife for her life: it was held that the

specific gift to the nephews and nieces was not disturbed, and that the

codicil was meant only to remove the doubt which might arise on the

,
will whether the wife was to take the residue for life.

Where a testator directed his trustees, to whom he had given all his

Case where property, to carrv on his business for ten years, and then
held change of ^ ^^^ •" •' .' '

trustee merely to Sell and hold the proceeds upon trust, as to one moiety
and no revoca- * ^ ''

tion of trusts, foi' his daughter and her children, and as to the other

moiety for the children of his son, and by a codicil revoked that part
,

of his will which empowered his trustees to sell, and instead thereof

authorized his daughter to take possession of his property and to dis-

pose thereof at her discretion; it was held, that this was not an

absolute gift to the daughter, but only constituted her a trustee in

place of the trustee named in the will. (6)

Where a person is appointed to more than one of the offices of

Kevooation as guardian, executor, and trustee, a revocation by codicil of
to one office r

,

, n , i a? •
j.

does not ex- his appointment to one 01 the omces, is not a revocation
tend to other '^'^

_ i r¥> / \ i i
offices. of the appointment to any other oince

;
(c) unless the con-

text shows, as *by directing " trustees " to pay debts and legacies, that

the several offices (of trustee and executor) are to be filled by the

[(y) Hill 1). Walker, 4 K. & J. 168

;

685 ; and compare Schofield v. Cahuac, 4

see also Butler u. Greenwood, 22 Beav. De G. & S. 533.

303. (c) Ex parte Park, 14 Sim. 89 ; Fry v.

(z) 5 Jur. (N. S.) 12. Fry, 9 Jur. 894 ; Graham v. Graham, 16

(a) 2 D., F. & J. 474. Beav. 550 ; Cartwright v. Shepheard, 17

(6) Newman v. Lade, 1 Y. & C. C. C. Beav. 301 ; Worley v. "Worley, 18 Beav.

680 ; and see Barry v. Crundall, 7 Sim. 58 ; and see Hare 11. Hare, 5 Beav.

430 ; Froggatt v. Wardell, 3 De G. & 8. 629.
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same persons
;
(d) nor is a legacy to a trustee, as a mark of respect,

revoked by the appointment of another trustee in his place.] (e)

It may be observed, that where a testator, in order to avoid repeti-

tion, has by his will declared his intention respecting a Estates a and

TTTi • \ 1 1 •

"^ ° B are devised

property, (say Wluteacre,) then being devised by him, to to the same

be similar to what he had before expressed concerning tionastoA
^ P does not affect

another property (say Blackacre) antecedently given, and ^

he afterwards by a codicil, or by obliteration, or otherwise, revokes

the devise of Blackacre, such revocation does not affect the devise of

Whiteacre. Thus, in Darley v. Langworthy, (/) where a testator by

. his will devised a certain estate to certain limitations, and then pro-

ceeded to annex thereto another estate, declaring that the same should

go unto and be enjoyed by the possessor of the other estate, and not

be separated therefrom, and subsequently, by an act in his lifetime,' he

revoked the devise of the principal estate, the property so annexed

was held not to be affected, but went according to the uses declared

of the principal estate by the will.

So, where a testator by his will bequeathed a specific fund to his

residuary legatee after named, and then bequeathed the residue to A,

and by a codicil revoked the bequest of the residue, it was held that

this was no revocation of the specific bequest, {g) [And where a

testator bequeathed several pecuniary legacies, including one to A^.

and the residue to his before-mentioned legatees in proportion to their

pecuniary legacies ; and by codicil executed after A's death gave A'&

pecuniary legacy to B, but was silent as to the residue : it was held

that B was not entitled to A's share of residue.] [h)

Again, where a testator by his will devised certain freehold prop-

erty (on failure of the objects of a preceding devise) to trustees to be

sold, and directed the produce to be applied upon the trusts thereinafter

expressed concerning his residuary personal estate; he then bequeathed

his residuary personal estate *upon certain trusts, and afterwards, by

a codicil duly attested for devising freehold estates, revoked the

residuary bequest, and disposed of the personalty in a different raan-

(d) Barrett v. "Wilkins, 5 Jur. (N. S.) Beauolerk v. Mead, 2 Atk. 167; [Salter

687. V. Far}', 12 L. J., Ch. 411 ; Martineau v.

(e) Burgess v. Burgess, 1 Coll. 367. Briggs, 21 W. K. 620, 23 W. R. 889 (in

See also Bubb v. Yelverton, L. E., 13 Eq. D. P.) ; Bridges v. Strachan, 8 Ch. D.

131.] 558.]

{/) 3 B. P. C. Toml. 359, reversing {g) Roach v. Haynes, 6 Ves. 153.

Lord Camden's decree in Darley v. Dar- (A) [In re Gibson's Trusts, 2 J. & H.

ley, Amb. 653. See also Lord Sidney 656.]
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ner : Sir J, Leach, M. E., held, that by this alteration in the disposi-

tion of the personal estate, the devise of the realty was not aifected

;

the effect being the same as if the testator had in terms applied the

trusts in question to the produce of the freehold estate, in which case

it is obvious that the revocation by the codicil of the residuary gift of

the personal estate by the will, would have been no revocation of the

disposition of the produce of the freehold estate; and his Honor
observed, it could make no difference in principle, that the testator

saves Iiimself the trouble of repeating tl)ose trusts, intents and pur-

Euie different poscs, by compendious words of reference, (i) [This con-

Jooms. struction, however, does not seem to apply where plate,

pictures, &c., are directed to go along with a mansion-house.] (k)

If the devise of the principal estate is not simply revoked, but is

Bistinetion modified Only, it is not too hastily to be concluded, that

devise i" moS'- ^^ Construction adopted in the class of cases just stated

* °"'y- would apply, however forcibly the reasoning in some of

them, and especially that of the M. E. in the last case, might seem to

•conduct to such a conclusion ; for a different construction prevailed in

Lord Carrington v. Payne, (l) where a testator devised his real estate

to trustees to be conveyed to certain uses, and bequeathed personal

-estate to be laid out in land to be settled to such uses and upon such

trusts, &c., as he had declared concerning his real estate. By a codicil

he revoked so much of his will as directed the settlement of his real

estate to those limitations, and devised it to other limitations, the effect

being merely to change the order in which some of the devisees were

to take. Sir R. P. Arden, M. R., held, that the bequest of the per-

sonalty was not revoked. He considered that though the devisor had

tised the expression "revoke," yet the codicil was not a revocation as

to the union of the estates, but merely an alteration in the order of the

limitations to be inserted in the settlement (of both properties;) and

that it was no more than if the devisor had with his own hand inserted

the name of one devisee before another, and then republished his will.

Unless Lord Carrington v. Payne can be referred to the distinction

above suggested, which is very doubtful, it seems to be untenable.

'It is to be collected from Holder v. Howell, (m) that where a tea-

(i) Francis v. Collier, 4 EusB. 331. 16 Ves. 46 ;
Viscount Holmesdale v. "West,

[(A) Evans v. Evans, 17 Sim. 108.] L. B., 3 Eq. 486, on app., (but this point

(I) 5 Ves. 404. not touched,) L. E., 4 H. L. 543.]

{m) 8 Ves. 97 ;
[and see Cole v. Wade,
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tator in a codicil recites that an inconvenient consequence may result

from a devise in his will, as that in a particular event the
jibao,„te,.e.

devisee or legatee would be unprovided for contrary to not r&°tra'inLd

his intention, and tiien, instead of confining himself to
*'y®'"^'-

simply effecting the declared purpose of the codicil, he proceeds to

revoke the whole devise, giving tlie land again to the same trustees

upon certain trusts which he particularizes, and which are tlie same as

the former trusts, with the exception of the matter expressly intended

for correction, and of one other of the trusts, which he wholly omits ; this

omission, though probably undesigned, cannot be supplied. The
principle of this case seems to be inconsistent with, and it may, there-

fore, be considered as overruling, the earlier case of Matthews v. Bow-
man, (n) where a testator, having devised the residue of his estate to

his daughters as tenants in common, by a codicil made for a particular

purpose re-devised it to them, omitting the words of severance, and it

was held, tiiat the legatees were tenants in common.

Another principle of construction is, that where the will contains a

clear and unambiguous disposition of property, real or cieargiftin

•n • 11 11111 will not revok-
personal, such a gift is not allowed to be revoked bv ^ ^^ doubtful

, , , ,
expressions m

doubtful expressions in a codicil. 64 codioii.

(n) 3 Anst. 727, a reporter of very don, 22 Me. 413 ;
Quiucy v. Rogers, 9

doubtful authority, [and see In re Lewis, Cush. 291, 295 ; Tilden v. Tilden, 13

14 Jur. 514, 7 No. Cas. 436.] Gray 103, 108 ; Homer v. Shelton, 2

(o) 3 Sim. 24, 2 R. & My. 624; [com- Mete. 194, 202; Smith v. Bell, 6 Peters

pare Baldwin v. Baldwin, 22 Beav. 413. 68, 84 ; Collier v. Collier, 3 Ohio St. 369

;

64. " A codicil is an addition or sup- Snowhill v. Snowhill, 3 Zab. 447 ; Boyle

plement to a will. * * * It is no i;. Parker, 3 Md. Oh. Dec. 42 ; Joiner v.

revocation of a will, except in the pre- Joiner, 2 Jones Eq. 68 ; Lee v. Pindle, 12

cise degree in which it is inconsistent Gill & J. 288. And in commenting upon

with it, unless there be words of revoca- this topic, it was said by Battle, J. :
" In

tion." 4 Kent 531. Therefore, if a codi- construing a codicil in reference to the

cil is void for uncertainty, it cannot work will, the leading and controlling object is

a revocation of the residuary bequest in * * * to ascertain the intention of the

a will. Carpenter v. Miller, 3 W. Va. testator. So far as a purpose to vary the

174. And it is a general rule, that in will, either by adding to or subtracting

order to revoke a clear devise, the inten- from it, can be discovered, that purpose,

tion must be as clear as the devise. Wms. if a lawful one, is to be carried out, but

Ex'rs (6th Am. ed.) 220. And this rule the intention of the testator, as declared

has been sustained in many American in his will, is not to be varied further

cases. Kane v. Astor, 5 Sandf. 467 ; Bos- than is necessary to carry out such pur-

ley V. Bosley, 14 How. 390 ; Nelson v. pose." Bradley v. Gibbs, 2 Jones Eq. 13,

McGiffert, 3 Barb. Ch. .158 ; Jenkins v. 15. In Homer v. Shelton, ubi supra, it

Maxwell, 7 Jones L. 612 ; Boyd v. Lath- was said by Wilde, J. :
" The rule is that

am Busbee L. 365 ; Pickering v. Lang- when two parts of a will are totally irre-
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Tlius, in Goblet v. Beechey, (o) where a testator by his will gave a

fipecifio chattel to A ; afterwards by a codicil he gave a number of

articles of a different kind, and of much less value, to B, and enumer-

ating those articles introduced an imperfectly written word, which

might be supposed to designate the chattel previously given to A : it

was held, that the bequest to A was not thereby revoked.

[In Gordon v. Hoffman, (p) a legacy of £3000 was given by will,

Oases where and by codicll a legacy of £4000 "in addition to the
revocation not -

o .-

Imb/^uous™
^^g^cy of £2000 given by my will ;" the mention of the

expressions. legacy of £3000 as being only of £2000 was held not to

reduce it to the latter amount. Again, in Bunny v. Bunny, (q) a

testatrix by her will gave to the seven children of J. B. a legacy of

£200 *each, and other interests ; by a first codicil she revoked the

legacies of £200 each to the children of J. B. and all other benefits

given them by her will, and in lieu' thereof gave only the legacy of

£200 each to A, B, C, D and E, five of the children of J. B. By a

second codicil she revoked all the legacies she had left in her vxiU to

J. B.'s children ; and by a third codicil she revoked the legacy of

£200 by a previous codicil to her said will given to A. The question

was, whether the legacies given by the first codicil to the plaintiffs B,

C, D and E were revoked by the second codicil ; which depended on

what the testatrix meant by the word "will"' in the second codicil.

The word might mean all the previous unrevoked testamentary

papers : (r) but if that was what the testatrix meant, it was not easy to

account for the subsequent revocation (by the third codicil) of a sup-

posed existing gift to A in the first codicil. It was true that if she

meant the will only without the codicil, then she was doing what was

unnecessary, as the legacies in the will had already been revoked by

concilable, the latter shall prevail, as that Me. 287 ; Pue v. Pue, 1 Md. Ch. Dec.

is presumed to be the most certain indi- 382. See also Theobald on Wills 423 ; 1

cation of the final intention of the testa- Powell on Devises 521, 522, note (5).

tor. 6 Pet. 84, 2 Bl. Com. 381. * * * (o) 3 Sim. 24, 2 E. & My. 624; [com-

This rule, however, is not to be resorted pare Baldwin v. Baldwin, 22 Beav. 413.

to, except in cases where the repugnance (p) 7 Sim. 29; and Mann v. Fuller,

is clear, so that one of the parts of the Kay 624.

will must of necessity be rejected ; for (g) 3 Beav. 109 ; and see Farrer v. St.

they are to be reconciled, if they possibly Catharine's College, L. E., 16 Eq. 19
;

may be by any reasonable construction." Pratt v. Pratt, 14 Sim. 129 ; Sawrey v.

See Brownfield v. Wilson,. 78 111. 467; Eumney, 5 De G. & S. 698; Stokes v.

Evans v. Hudson, 6 Ind. 293; Holdefer Heron„12 CI. & Fin. 161.

«i. Teifel, 51 Ind. ^343; Orr v. Moses, 52 (r) Seeabove,p.*117,andbelow,p.*189.
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the first codicil ; nevertheless it was held, that the former interpreta-

tion best answered the apparent meaning of the testatrix, and that the

legacies to B, C, D and E were not revoked. And this construction

was aided by the third codicil, which revoked the legacy given to A
by a previous codicil, showing that the testatrix considered that A,

and consequently the plaintiffe also, had at that time legacies left by

the previous testamentary papers. And in Cleobury v. Beckett, (s)

where legacies were given in a codicil to a class of persons " except A,

who is not intended to take any beneiit under my will or this codicil
;"

it waS'held by Sir J. Romilly, M. E.., that these words did not operate

as a revocation of an express gift by the will to A. He observed that

such words were extremely ambiguous, and did not seem to him to

import a distinct and present revocation of the devise in the will.]

But an intention to revoke, though expressed in loose and untechni-

cal language, or in terms capable per se of a limited inter- intention to

, , -1 -^ revoke may
pretation, must nevertheless prevail, if it can be clearly be indicated

collected from the whole will, (t) [On this principle, it is expressions,

not necessary that the gift to be revoked should be accurately referred

to, (m) or that the legatee by the will should be actually named in the

codicil.](a;)

*And here, it may be observed, that where a testator by a codicil

revokes a devise or bequest in his will, or in a previous Eevooations
-. , .

founded on
codicil, expressly grounding such revocation on the mistake,

assumption of a fact, which turns out to be false, the revocation does

not take effect ; being, it is considered, conditional, and dependent on

a contingency which fails.65

(s) 14 Beav. 583. See also Agnew v. vises 523, 525, note (6). But in Hayes v.

Pope, 1 De G. & J. 49.] Hayes, 6 C. E. Gr. (N. J.) 265, it was de-

(t) Bead v. Backhouse, 2 E. & My. 546. cided that a codicil which" revoked, in

[(«) Pilcher v. Hole, 7 Sim. 208 ; Car- express terms, one of the legacies in the

rington v. Payne, 5 Ves. 423. will, because the testator had provided

{x) Ellis V. Bartrum, 25 Beav. 107.] that legatee with a house, when in fact

65. But it seems that, if a revoking will he had not so provided, will not be held

or codicil be made under a mistake as to to be inoperative because made by mis-

the supposed death of a child of the tes- take, there being no other evidence of the

tator, such mistake cannot be shown mistake. The testator must have known
dehors the wiU ; it must be apparent from whether he had provided such house.

the will itself. Gifford v. Dyer, 2 E. I. And in general the revocation will stand,

99. See also Pringle v. McPherson, 2 though the testator was misinformed as to

Brev. 279 ; Dunham v. Averill, (S. C. the supposed fact on which he grounded

Conn.) 18 Am. Law Eeg. (N. S.) 208

;

the revocatory act. Skipwith v. Cabell,

ante note 9, page 285 ; 1 Powell on De- 19 Gratt. 758.
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Thus, in Campbell v. French, (y) where a testator, having by will

bequeathed to the two grandchildren of his late sister £500 each, hy
a codicil declared that he revoked the legacies bequeathed by his will

to such grandchildren, "they being all dead," and the fact appearing

to be that they were living, Lord Loughborough held that the lega-

cies were not revoked.

So, in Doe d. Evans v. Evans, («) where a testatrix by her will,

dated July, 1819, devised lands to A for life, with remainder to his

first and other sons in tail, with remainder to his daughters in tail

;

and by a codicil, dated in 1829, after reciting the above devise, and
that A had died without leaving issue, she devised the lands to B.

The fact was that A died in 1827, leaving a posthumous child, whose

birth was not known to the testatrix when she made her codicil, but

she afterwards became acquainted with it. The court considered that

this was a conditional revocation ; and the fact being contrary to what

the testatrix supposed, the devise in the will remained in force.

Had the testator in the preceding cases, instead of making the death

Distinction of the dcvisce or legatee under the circumstances described

usetrnnd
"^ the grouud or reason of the revocation, founded such

^oe or belief' revocatiou ou his advice or belief only of the fact, it is

the ground of conceivcd that the result would have been different. A
distinction of this nature seems to be warranted by Att.-

Gen. V. Lloyd, (a) where a testator, by a will made l)efore the passing

of the statute of 9 Geo. II., c. 36, (6) devised lands and bequeathed

personalty to be laid out in lands for charitable uses. By a codicil

posterior *to the act [he recited that he was in doubt whether the

devise would be good or not, and that he was desirous of confirming

it, nevertheless if the estate was not well devised, then he gave it to

{y) 3 Ves. 321. founded on a mistake. The V. C. said

(is) 2 Per. & D. 378, [10 Ad. & Ell. Att.-Gen. v. Lloyd was a peculiar case,^

228.] and added lie thought the decision would

(a) 3 Atk. 552, 1 Ves. 32 ;
[and see the now be the other way. Sed qu. : it was

observations of Lord Eldon, 1 Mer. 148, recognized by the Court of Appeal in

149. In Thomas v. Howell, L. E., 18 Eq. L-eland, Newton v. Newton, 12 Ir. Ch.

198, 209, a testator by will bequeathed Eep. 118 ; and is not opposed to the V.

certain charity legacies, and by codicil, C.'s decision, if the words which he had

"presuming and believing that the rental to construe are (as they appear to be)

of his estate would produce from £16,000 equivalent to " upon the assumption,,

to £18,000," he doubled those legacies, which I believe to be correct, that, &c.,"

The income of his whole estate fell short making the bequest clearly conditional.]

of £16,000, and Malins, V. C, held that (6) See oh. IX., § 1, post.

the additional bequest failed as being
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B. Afterwards he made a second codicil] by which, after reciting that

being advised the devise of his lands would be void, and it being his

intention that the charity should be continued, and being advised his

personal estate could be given, he did by such codicil give his personal

estate to the charitable uses before mentioned; and he did thereby

give his real estate to B. Though the testator's notion as to the

invalidity of the devise in the will was erroneous, (c) it was held that

the devise to B took effect. [Lord Hardwicke said the testator had

put it on the advice he had received, which was a fact within his own

knowledge, and he had grounded it on that advice and not on the

reality of the law. If he had intended a new devise only if the will

was void he would have left it on the first codicil.]

So, where a testatrix by her will bequeathed £300 among such of

the children as should be living of E., and by a codicil proceeded as

follows : " I give to my brother's son C. the £300 designed for E.'s

children, as I know not whether any of them are alive, and if they

are well provided for," Sir E. P. Arden, M. E., held C. to be entitled,

though the children of E. were living. He observed, that "it was

argued, and with some ground, that if it rested upon her not knowing

whether they were living, there would be some reason to contend that

if. fell within the case (so often cited from Oicero de Oratore) of pater

crede/nsjUium suum esse mortuum alterum instituit hceredem; jUio domi

redeunte hvjus institutionis vis est nulla : but the testatrix goes further,

that she doubted if they were living whether they might not be well

provided for, and she totally deprives them of that provision. The

court will not inquire whether they are well provided for or not." (d)

[The rule that revocation expressly grounded on a mistaken assump-

tion of fact is inoperative is further exemplified by Barclay v. Mas-

kelyne, (e) where a gift by will to A was referred to in a codicil as a

gift to B, and as lapsed by the death of B, whereupon the subject of

gift was otherwise disposed of by the codicil ; and it was held that the

gift to A was not revoked.

In Allen v. Bewsey, (/) a testator devised an estate as copy*hold

;

by codicil reciting that he had since discovered that the estate was

freehold, he confirmed the devise. It turned out that the estate was

copyhold, and it appears to have been argued that the confirmation

was conditional,—thtit the devise was meant to stand because (and not

(e) Willett V. Sandford, 1 Ves. 178, 186. [(e) Johns. 124.

(d) Att.-Gen. v. Ward, 3 Ves. 327. (/) 7 Ch. D. 453, 464,]
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unless) the estate was freehold and was in effect revoked : but it was

held without difficulty that the intention was to confirm the devise

whether the estate was freehold or copyhold, and that there was no

revocation.J

It is often a question whether a legacy bequeathed by a codicil is

Whether legar payable out of the same fund, or is subject to the same
oies by codioU ^•'.. iii
are on the same restrictions, as a Icgacy bequeathed to the same person by
given by will, t^e will. If the sccond legacy is expressly given upon

the same conditions, &c., of course the affirmative does not admit of

doubt
; (g) and [the same construction prevails] where the legacy by

codicil is expressed to be in addition to, (h) [or in substitution for,] (i)

the legacy given by the will. [But it seems that where a legacy is

given to A for life, with remainder over, another legacy given to A in

addition to the legacy before mentioned, will be construed an absolute

gift to him ; and it is only where the original legacy is absolute or

defeasible on certain terms iu the party to whom the additional legacy

is given, that the second gift is held to be on similar terms. In no

case has it been held that the latter gift is to go to parties entitled

under the subsequent limitations of the former gift.] (k)

The intention to assimilate the respective legacies or classes of lega-

when legacies cies has in some instances been traced, though less distinctly

pay'aWeout'of indicated than in the eases mentioned above. As in Lea-

leS.oira'by*^ croft V. Maynard, [I) where a testator devised his real estate

'"
in trust to sell and apply the produce in paying (among

ig) Lloyd v. Branton, 3 Mer. 108. See

also Cooper v. Day, Id. 154
;
[Corporation

of Gloucester v. Wood, 3 Hare 131, 1 H.

L. Cas. 272.]

(h) Crowder v. Clowes, 2 Ves., Jr., 449

;

[RusseU V. Dickson, 2 D. & War. 138
;

Day V. Croft, 4 Beav. 561 ; Burrell v. Earl

of Egremont, 7 Beav. 223; Cator v. Cator,

14 Beav. 463; Warwick v. Hawkins, 5

De G. & 8. 481 ; Duffield .,. Currie, 29

Beav. 284; but tlie context may prevent

an additional legacy from being paid pre-

cisely in the same manner.as the original.

Overend v. Grurney, 7 Sim. 128 ;
King v.

Tootel, 25 Beav. 23.

(i) Cooper v. Day, 3 Mer. 154 1 EusseU

u. Dickson, 2 D. & War. 133 ; Martin v.

Drinkwater, 2 Beav. 215 ; Bristow v. Bris-

tow, 5 Beav. 289 ; Earl of Shaftesbury v.

Duke of Marlborough, 7 Sim. 237 ; Pen-
ton V. Farington, 2 Jur. (N. S.) 1120;

Knowles v. Sadler, W. N. 1879, p. 20.

But express terms, annexed to a legacy

given by codicil "instead of" one given

by will, excluded the substitutional con-

struction in Haley v. Bannister, 23 Beav.

336. As to whether legacies are cumula-

tive, or the one instead of the other, see

Wilson -v. O'Leary, L. E., 7 Ch. 448, and
the cases there cited.

{k) In re More's Trust, 10 Hare 171

;

Mann v. Fuller, Kay 624.]

(l) 1 Ves., Jr., 279, [3 B. 0. C. 233;]

see also Brudenell v. Boughton, 2 Atk.

268; [Bonner v. Bonner, 13 Ves. 379;

Williams v. Hughes, 24 Beav. 474.
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other legacies) *£50 to each trustee, to the Foundling Hospital £2000,

and to the hospitals of L. and S. £1000 each. Afterwards, by a

codicil, he revoked the devise and legacy to one of the trustees, and

substituted another trustee, to whom he gave a legacy of £50. He
a.lso revoked the legacies to the three hospitals, and gave £1500 to

the Foundling, £500 to the Infirmary of N., and a sum to. be dis-

tributed among the poor of S. It was unsuccessfully contended for the

charities, that the legacies given by the codicil were not, like those of

the will, charged on the land, and were therefore valid. Lord Thur-

low seems to have thought, that the necessity which this would have

occasioned of holding, that the legacy to the new trustee must also

come out of the personalty, formed a conclusive argument against the

construction. [But it seems that even without this ground the decision

must have been the same.(TO)

So, in Fitzgerald v. Field, (n.) where a testator gave his personal and

freehold estates to trustees, upon trust, with the money arising from

his personal estate, and in aid thereof, by sale or mortgage of part of

the freeholds, to pay certain annuities and legacies. By a codicil he

revoked this bequest and devise, and gave the real and personal estate

to other trustees upon the trusts in his will and codicil mentioned.

He then bequeathed an annuity to A for life, tvith the payment of which

he charged the residue of his said lands, and with a power of distress.

Lord Gifford, M. R., held, that, whatever might be the construction

if the codicil stood alone, it was evident, looking at the will and codicil

together, the intention of the testator was, that all his personal estate

should be applied in the first instance to the payment of annuities and

legacies. [But this does not apply where the residue is by the will

given to the legatees in proportion to the legacies " herein," or " by

the will " bequeathed to them, and by codicil additional legacies are

given to some of the legatees ; the proportion in which the residue is

to be divided here remains unaltered.] (o)

Whether a legacy bequeathed by a codicil is to participate in an

exemption from duty created by the will in favor of the Whether
. . , . , 1 .11 , \ !•

legacy given

legacies m general given by the will, [p) or ot some par- by oodiou is

[(m) Johnstone v. Earl of Harrowby, (p) What expressions exempt leg-

1 D., F. & J. 183 ; In re Smith, 2 J. & acy or annuity from duty.—The fol-

H. 594.] lowing expressions have been held to

(m) 1 Eiiss. 428. exempt the legatees from payment of

[(o) Hall V. Severne, 9 Sim. 515 ; see duty. A direction to executors to make

Sherer v. Bishop, 4 B. C. C. 55.] payment of all the legacies without amy
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exempt from
diity like
those of will.

ticular *legacy for which the legacy in the codicil is-

substituted, has often been a point of, dispute. Even in

the latter case, it seems the intention to exempt the substituted legacy

must be distinctly indicated, there being no necessary inference that

deductim, (Barksdale v. Gilliat, 1 Sw.

562 ;) or to pay the annuities and legacies

dear ofproperty tax and all expenses what-

soever attending the same, (Courtoy v. Vin-

cent, T. & K. 433
;

[or free from any

charge or liability in respect thereof, al-

though in the same will there was a be-

quest free from any duty, Warbrick v.

Varley, 30 Beav. 241 ;] or a gift of real

and personal estate to executors in trust,

to pay to J. D. for life an annuity of £46

dear of all deductions whatsoever; though

it was contended that the words exclud-

ing deduction referred to the payment of

the land tax, being applicable to the

annuity only as a charge on real estate,

Dawkins v. Tatham, 2 Sim. 492.

Again, where the direction was that

annuities should be paid to the legatees

withovi any deduction or abatement out of

the same on any accmmt or pretence whatso-

ever; and the argument for the exemp-

tion was considered to be strengthened

by the fact that there were no other de-

ductions to which the annuitants were

liable, Smith v. Anderson, 4 Euss. 352.

So, where the legacies were to be paid

free from all expense, Gosden v. Dotterill,

1 My. & K. 56. Again where the annuity

was to be paid out of land clear of all

taxes and dedmctions whatsoeva; Stow v.

Davenport, 5 B. & Ad. 359, [2 Nev. &

M. 835.] So, where an annuity or clear

yearly sum of £500 was charged on a

certain farm, and was to be paid half

yearly dear of all taxes and outgoings,

Louch V. Peters, 1 My. & K. 489. So,

where a testator devised to J. M. for his

life one annuity or clear yearly sum of

£100 charged upon his estates at C,

which estates he then devised in trust to

raise the annuity, and the costs, cJiarges and

expenses attending the raising and paying-

the same; and then in trust for A. for

[*187]

life, with remainder over, Gude v. Mum-
ford, 2 Y. & C. 448. The preceding;

cases have overruled Hales v. Freeman,

4 J. B. Moo. 21, 1 Br. & B. 391, where,.

however, the question whether the legacy

was liable to duty was never raised.

And it should seem (notwithstanding the-

cases of Burrows v. Cottrell, 3 Sim. 375

—

where, indeed, the question was not

raised,—[Sanders v. Kiddell, 7 Sim. 536,-

and Marris v. Burton, 11 Sim. 161), that

a gift of a d-ear sum or annuity, involves^

an exemption from duty, Harper v. Mof-
ley, 2 Jur. 653 ; Ford v. Euxton, 1 Coll.

403; Bailey v. Bonlt, 14 Beav. 595;

Haynes v. Haynes, 3 D., M. & G. 590

;

In re Cole's Will, L. R., 8 Eq. 271 ; and"

see Hodgworth v. Crawley, 2 Atk. 376.

A distinction has, indeed, been taken be-

tween this simple case and the case of a

direction to trustees to set apart a sum of

money sufficient to produce a dear yearly-

sum, where the trust of the corpus is for

persons in succession, Sanders v. Kiddell ;-

Marris v. Burton ; Bailey v. Boult ; and

it was actually decided in Pridie ». Field,

19 Beav. 499, that in such a case the-

word " clear" did not mean free of duty.

See also Banks v. Braithwaite, 32 L. J.,

Ch. 35. But this distinction does not

seem to be tenable on principle, Wilks v.

Groom, 2 Jur. (N. S.) 798 ; Harper v.

Morley, ubi sup."]

But where a testatrix gave her real

and personal estate upon trust to pay off

the debts of her late husband, it was held

that the legacy duty was to be borne by

the legatee-creditors, though it was con-

tended that the testatrix's object would

not be completely effected without paying?

the duty out of the general estate; but

the C. J. observed that the entire debt

had been paid, and the legacy duty was
a burthen imposed on the legatee after
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'the legacy *bequeathed by the* codicil is to stand pari passu in all

arespects with tl'ie legacy for which it is substituted. Thus, where the

legacies bequeathed by a will were, to be paid free from legacy duty,

and the testator by a codicil bequeathed to the husband of one of the

legatees who had died an equal legacy, "instead of" the legacy given

by the will to the deceased wife ; it was held by Lord Eldon, affirm-

ing a decree of Sir J. Leach, V. C, that the legacy given by the

•codicil was an independent, distinct, substantive bequest ; and, there-

fore, was not within the exemption. (g')

So, where a testator by his will gave to A and B an annuity of

^300, equally to be divided between them, during their joint lives,

freefrom all taxes and stamp duties, and after the death of one of them,

"to the survivor during her life, and after the death of the survivor,

over to C for life. By a codicil the testator revoked the annuity of

£300, and gave A and B a clear annuity of £100 each, with benefit

•of survivorship. It was held, that the gift by the codicil was inde-

pendent of the gift in the will, and, therefore, the annuities were not

exempt from the duty.(r)

he had received the legacy, Foster v. Ley,

2 Scott 438, [2 Bing. N. C. 269.

A direction in a will that the legacy

•duty on the legacies "herein" given

shall be paid out of his estate, does not

extend to legacies given by codicil, even

though the codicil is directed to be taken

as part of the -will, Early v. Benbow, 2

doll. 355; and see (as to "herein") Ead-

fcum V. Jervis, 3 Beav. 450; Fuller t.

Hooper, 2 Ves. 242 ; Jauneey v. Att.-Gen.,

-8 Gif. 308 ; seeus -where legacies generally

are given duty free, Byne v. Currey, 2 Cr.

.& Mees. 603, 4 Tyr. 479 ; see also Wil-

liams 1). Hughes, 24 Beav. 474.

A direction to paj' "legacies" free of

duty will not generally include the pro-

•ceeds of realty directed to be sold, White

V. Lake, L. R., 6 Eq. 188 ; but probably

would include legacies payable out of

such proceeds, see Hodges v. Grant, L.

E., 4 Eq. 140. "Legacy," "legatee,"

may however be explained by the con-

text to refer to realty, post ch. XXII., § 6.

As to exemption from property tax.

—Property tax is a charge on the person,

and therefore a gift of an annuity to be

paid tiiithout any deduction (Abadam v.

Abadam, 33 Beav. 475), or free from
legacy duty and other deductions (Leth-

bridge v. Thurlow, 15 Beav. 339 ; Sadler

V. Eickards, 4 K. & J. 302), does not ex-

empt from the tax unless the testator has

elsewhere shown that he considers in-

come tax to be a " deduction," Turner v.

Mullineux, 1 J. & H. 334. But a gift of

an annuity without any deduction on ac-

count of any taxes, &c. (Festing v. Taylor,

3 B. & S. 235), or a direction to trustees

to pay all taxes affecting the hereditaments

given to the devisee (Lord Lovat v. Duch-
ess of Leeds, 2 Dr. & Sm. 62), exempts

the annuitant or devisee from income tax

as between himself and the testatoi-'s es-

tate : and the exemption does not contra-

vene the income tax acts. lb. Wall v.

Wall, 15 Sim. 613, appears to be over-

ruled.]

(q) Chatteris v. Young, 2 Euss. 183;

see also S. C, 6 Mad. 30, where the be«

quests are inaccurately stated.

(r) Burrows v. Cottrell, 3 Sim. 375.
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It is clear, however, that if a testator by his will gives a legacy free-

from duty, and by a codicil, after reciting his intention of increasing

the legacy, revokes it, bequeathing in lieu thtoeof a larger sura to the-

same legatees upon the same trusts, &c., the latter is also exempt.(s)

Sometimes a codicil has the effect of impliedly revoking the posterior

Implied revo- of two wills, by expressly referring to and recognizing-

effeotof aoodi- the prior one as the actual and subsisting will of the
cil revivingf an ^ °
earlier will. tCStator.

Thus, if a testator makes a will in the year 1830, and at a subse-

quent period (say in 1840) makes another will inconsistent with the-

former, but without destroying such former will, and he afterwards

makes a codicil which he declares to be a codicil to his will of 1830,.

this would set up the will so referred to, in *opposition to the posterior-

will
;
(i) and parol evidence that the testator actually intended to refer

to the will of 1840 would be inadmissible, (m) An inaccuracy in

regard to the date of the will referred to would not prevent the appli-

cation of this doctrine, unless the mistake were such as to render it

doubtful which of the two wills the testator had in view, [v) And it

seems to have been considered, in the Ecclesiastical Court at least, that

the fact of the codicil being written on the same piece of paper as the-

prior will (though it does not in terms refer to such will), sufficiently

indicates an intention to treat that as the subsisting will, especially if

(as happened in the case referred to) the posterior will was out of the-

testator's custody, so that he had no opportunity of canceling it. (a;)

[But in a case (y) where the reference was to " my last will dated," &c.

(giving the date of the first will), it was held that the will which was

really the last was meant, and that the date was a mistake.]

In applying the doctrine that a reference in a codicil to the prior of
Kepubiioation ^wo wills as the actual will of the testator sets it up against

oSt rekrei^g ^ posterior will, it is necessary to bear in mind, that every

^'o^^Sf*'' codicil is a constituent part of the will to which it belongs

;

reTOke°iatter. for in a general and comprehensive sense a will consists

(s) Cooper v. Day, 3 Mer. 154. [See [Payne v. Trappes, mpra.]

also Fisher v. Brierley, 30 Beav. 267.]
.

{v} Jansen v. Jansen, cit. 1 Ad. 39.

(i) Lord Walpole v. Earl of Orford, 3 (x) Eogers v. Pittis, 1 Ad. 30 ; see also-

Ves. 402 ; S. C, nom. Lord Walpole v. Lord C. B. Eyre's judgment in Barnes v.

Lord Cholmondeley, 7 T. B. 138
;
[Payne Crowe, 1 Ves., Jr., 488

; Guest v. Willa-

V. Trappes, 11 Jur. 854, 1 Eob. 583 ; In sey, 12 J. B. Moo. 2, [2 Bing. 429.

re Chapman, 8 Jur. 902, 1 Eob. 1.] (y) In re Ince, 3 P. D. Ill ; and see

(u) Crosbie r. Macdoual, 4 Ves. 610

;

Thompson v. Hempenstall, 1 Eob. 783,
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of the aggregate contents of all the papers through which it is

dispersed; and, therefore, where a testator in a codicil refers to

and confirms a revoked will, it is not necessarily to be inferred that

he means to set up the will (using the word in its special and more

restricted sense) in contradistinction to, and in exclusion of, any inter-

mediate codicil or codicils which he may have engrafted on it. He is

ratlier to be considered as confirming the will with every codicil which

may belong to it ; 66 and, accordingly in a case (z) where a person

made his will, and afterwards executed several codicils thereto, con-

taining partial alterations of, and additions to the will ; and by a

further codicil, referring to the mil by date, he changed one of the

trustees and executors, and in all other respects *expressly confirmed

the will, this confirmation of the will was held not to revive the parts

of it which were altered or revoked by the preceding codicils : Sir R.

P. Arden, M. E,., observing, that if a man ratifies and confirms his

last will, he ratifies and confirms it with every codicil that has been

added to it.

[But the doctrine of Burton v. Newbery (a) is, that where by codicil

a "will" is referred to by date, it is a reference to that Does it revive

instrument alone exclusive of any intermediate codicil, previously^

And Crosbie v. Macdoual is treated as a case where the
'®^°'^®'*'

intermediate codicil was not revoked, rather than as one where it was

actively confirmed. (6) According to this, the direct action of the

latest codicil is upon the instrument called a will, and on that only.

The codicil is left untouched, and operates by its own inherent force,

if it has any ; and the ultimate result is, that the will is confirmed as

medtfied by the codicil, (e) If that is the correct view of the case, it

will not govern one where the intermediate codicil has previously been

13 Jut. 814, where the internal evidence Jur. 188, 6 No. Cas. 46, 1 Eob. 627 ; In

was sufficient to correct the mistake as to re De la Saussaye, L. E., 3 P. & D. 42
;

date.] Green v. Tribe, 9 Ch, D. 231.]

66. But if the testator use the words, [(a) 1 Ch. D. 234, ante p. *li7.

" I give, devise and bequeath to A and B (b) The M. E. is even reported to have

all the residue of my real and personal said that Crosbie v. Macdoual "goes to

estate, whatsoever and wheresoever, un- this, that a mere reference to an instru-

disposed of by my will and this codicil ment with a date is not a reference to the

thereto," an intermediate codicil will be subsequent instrument," p. 240.

revoked thereby. In the goods of Has- (c) Where the first of two inconsistent

tings, 26 L. T. (N. S.) 715. wills is set up, the modus operandi would

(z) Crosbie v. Macdoual, 4 Ves. 610; be similar, though the ultimate result

see also Gordon v. Lord Eeay, 5 Sim. 274, (viz., the unavoidable revocation of the

stated ante p. *116
;
[Wade v. Nazer, 12 second will), is different.
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revoked with the will to which it belonged, and where, therefore, it

has no force except such, if any, as may be supplied by the subsequent

codicil : and Burton v. Newbery deciding that a mere reference by

date to an unrevoked will does not set up an invalid codicil to that

will, goes far to decide also that in the case supposed the intermediate

codicil would not be reinstated. However, Sir E. P. Arden's language,

which has been adopted by later judges, [d) implies a more intimate

connection between will and codicil, and a more active operation upon

the latter by an instrument referring to and confirming the will, though

described by its date, than Sir G. Jessel would appear to admit or

approve. Where, however, a testator referring to his will by date

revokes it, the case is different, because there the principle applies that

a clear disposition is not to be revoked except by clear words.] (e)

In one case in the Ecclesiastical Court it was held, that the mere

fact of tlie testator ratifying his will and certain specified codicils, did

not of itself amount to an implied revocation of other codicils not so

specified. (/) But, in another case, the court *arrived at a different

conclusion, on a comparison of the contents of all the instruments, and

looking at the conduct of the testatrix in relation to them, (g)

Such questions may occur even in regard to wills made since the

Doctrine as y^^^ 1837; for though the 22d section of the recent

wifis mider statute, (h) prevents the revival of a revoked will, except
the new law.

j^y. i-e-execution, or by " a codicil showing an intention to

revive the same," and, therefore, no such effect would follow from the

mere revocation of a posterior revoking will
;
yet it still holds, accord-

... . ing to the doctrine of Lord Orford's case, that a recogni-
Recjog:nitionmo JO
revoked will

**°" ^^ ^ codicil of the earlier of two inconsistent and
may revive it;

u ndestroyed wills, by date or otherwise, as the will on

which the codicil is founded, shows an intention to revive such earlier

-but such will
'^'l'- (*) P*' ^^^ ^^^ decided, however, that if the earlier

ievlv'ldVmuft ^^^ revokcd will has been destroyed by the testator or by
be in existence,

j^jg authority, it canuot be thus revived, though its con-

tents might be satisfactorily proved from other sources : on the ground

(d) Sir J. Hannen, in In re De la Saus- [And see In re Reynolds, L. E., 3 P. &
saye, L. E., 3 P. & D. 42, and Sir E. Fry, D. 35.

Green v. Tribe, 9 Ch. D. 238. (h) Ante pp. *140, *145.

(e) Per Fry, J., 9 Ch. D. 237, citing (i) Payne v. Trappes, 11 Jur. 854, 1

Farrer v. St. Catharine's College, L. E., Eob. 583; In re Chapman, 8 Jur. 902, 1

16 Eq. 19.] Eob. 1 ; In re M'Cabe, 31 L. J.. Prob.

(/) Smith V. Cunningham, 1 Ad. 448. 190 ; In re Reynolds, L. E., 3 P. & D. 35.

(g) Greenough v, Martin, 2 Ad. 239. Sir J. Wilde has expressed a contrary
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that the will being non-existent as well in fact as in law, this would
be to make a new will without the formalities required by section 9

of the statute, (k) And the reference to the earlier will being insuffi-

cient to efi'ect its revival, is insufficient also, of itself, to effect the

revocation of the latter will
; {!) on the principle alluded to at the

commencement of this section that an instrument inoperative to effect

its direct purpose (viz. revivor) does not give effect to an intention (viz.

revocation) of which nothing is known but by that purpose, (m)

The latter part of section 22 provides, that "when any will or

codicil which shall be partly revoked and afterward wholly revoked

shall be revived, such revival shall not extend to so much ^thereof as

shall have been revoked before the revocation of the whole thereof,

unless an intention to the contrary shall be shown." Now if partial

revocation of a will—as, of a devise of Blackacre to A in fee—has

been caused by a codicil devising Blackacre to B in fee ; and if this

codicil has itself been afterwards included in the final revocation of

the will, and the "will" is then revived; the devise of Blackacre

remains revoked unless a contrary intention is shown. The will is

restored as modified by the codicil, but by a short statutory method,

without having recourse to the codicil, concerning which the statute is

silent; and it may still be a question what becomes of the codicil. In

Neate v. Pickard (n) a will and codicil were revoked by marriage, and

afterwards by another codicil the testator confirmed his "last will"

without referring to the date; and it was held that both were revived.

At the date of the second codicil there were several alterations (unexe-

cuted it would seem) on the face of the will, and it was further held

that the will was revived in its altered condition.]

opinion ; see his judgment, In re Steele, 342, 31 L. J., Prob. 49. But see Hale v.

L. B., 1 P. & D. 575 ; sed qu. the statute Tokelove, 2 Kob. 318, 14 Jur. 817 ; New-
is there not quite accurately represented, ton v. Newton, Law Times, Oct. 26th, 1861,

(k) Hale v. Tokelove, 2 Eob. 318, 14 reversed on app. 12 Ir. Ch. Eep. 118 ; in

Jur. 817 ; Newton u. Newton, 12 Ir. Ch. both of which cases the codicil, besides

Eep. 118 ; Eogers v. Goodenough, 2 Sw. reference to the earlier (destroyed) will,

& Tr. 342, 31 L. J., Prob. 49. " I limit contained an express confirmation there-

this, in my judgment, to cases where the of, and great stress was laid on this cir-

will has been destroyed by the testator or cumstance by the court. Sed qu.

by some person in his presence and by his (m) Ex parte Earl of Ilchester, 7 Ves.

authority. I say nothing as to what would 377-8; Powell v. Powell, L. E., 1 P. &
be the effect if the instrument had been D. 209.

destroyed without his knowledge; that [(») 2 No. Cas. 406. See also In re

question may arise another day." Per M'Cabe, 31 L. J., Prob. 190; In re Eey-

Cresswell, J., in Eogers v. Goodenough. nolds, L. E., 3 P. & D. 35, in neither of

(Z) Eosers v. Goodenough, 2 Sw. & Tr. which, however, was I 22 mentioned.]
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*CHAPTER VIII.

EEPUBLICATION.

Republication is of two kinds, express and constructive. 1 Express
EepubUoation, republication occurs where a testator repeats those ceremo-

Ex ressre ub-
*^^^® which are essential to constitute a valid execution,

lieation. -^yith i\^q avowcd design of republishing the will. Under
the statute of frauds, to republish a devise of freehold estate required

an attestation by three witnesses ; while, on the other hand, a will

might have been republished with respect to copyholds and personalty

without any attestation. 2 It is not often necessary, however, to

1. " By republishing a mil was meant

repeating, either expressly or by construc-

tion, the formal declaration which, before

Jan, 1, 1838, used to be made by a testa-

tor at the time of signing his will, that

the document signed was his last will and

testament. , Prior to that date, the term

signified the revival of a revoked instru-

ment. Since the wills act 1838, this

formality has been dispensed with. * *

* * For the term republication then

we must now substitute that of re-execu-

tion, although the former is now occa-

sionally used
;
yet really since the wills

act 1838, there has been no such thing as

the republication of a will, the execution

of a codicil being equivalent to the re-

execution of a will, if the act be done

with such intention, or rather perhaps

without any contrary intention.'' Flood

on Wills 361. See also Wms. Ex'rs (6th

Am. ed.) 245, et seq. In such of the

American states as do not require any

formal publication of a will, in the first

instance, the term re-execution would be

as appropriate as the term republication.

Blackstone says that the republication of

a former will revokes one of later date,
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and establishes the first again. 2 Comm.
502. Republished wills are as new wills.

Musser v. Curry, 3 Wash. C. C. 481;
Barker v. Bell, 46 Ala. 216 ; Pringle ».

McPherson, 2 Brev. 279 ; Flood on Wills

362. The ease of Ackerly v. Vernon, 1

P. Wms. 783, introduced the doctrine of

constructive republication, which doctrine

has been almost, if not quite, universally

adopted.

2. As a general rule the same forms

and solemnities are requisite for the re-

publication of a will as for its original

publication. Havard v. Davis, 2 Binn.

406, 425 ; Jack v. Shoenberger, 22 Penna.

St. 416 ; Musser v. Curry, 3 Wash. C. C.

481 ; Barker v. Bell, 46 Ala. 216 ; Love
V. Johnston, 12 Ired. 355 ; Sawyer v. Saw-

yer, 7 Jones L. 134; Warner v. War-
ner, 37 Vt. 356 ; Hickman v. Holliday, 6
Mon. 587 ; Mooers v. White, 6 Johns. Ch.

375; Hatch v. Hatch, 2 Hayw. 33 ; Dun-
lap V. Dunlap, 4 Desaus. 321 ; Jackson v.

HoUoway, 7 Johns. 394 ; Jackson v. Pot-

ter, 9 Johns. 312. But in Pennsylvania

this does not prevent a parol republica-

tion. Havard«. Davis, mil sMp-a; Jones

«. Hartley, 2 Whart. 103; Jack v. Shoen-
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inquire as to the republication of wills of personal estate, [a) inasmuch

as a residuary bequest, even under the old law, embraced all that

species of property of which the testator died possessed ; so that repub-

lication (which merely causes the will to speak and operate from the

period of its being republished) had no effect in enlarging the operation:

of such a bequest.

berger, ubi supra. On this point it was

said by Sergeant, J. :
" The rule of law

is, that the republication of a will must

be accompanied by the same solemnities

as were necessary to the publication in

the first instance, (2 Binn. 419 ;) but no

others are required. Hence, in England,

since the statute of frauds, requiring a

win to be in writing signed by the party,

and to be attested and subscribed in his

presence by three witnesses, a parol re-

publication is not good ; but in Pennsyl-

vania, the witnesses to a will need not be

subscribing witnesses. If there be a will

in writing; signed by the testator, it is

sufficient that it be proved by any two

witnesses who can establish the fact,

whether they attested as witnesses or not.

As therefore the original proof of the

will may be on parol, so may the proof

of republication ; but the number of wit-

nesses must be the same. In this respect

our law stands on the footing of the Eng-

lish law, under the statute of 32 Hen. 8th,

prior to the statute of frauds ; and under

the statute of Hen. 8th, the decisions in

England were uniform in favor of receiv-

ing parol evidence of the republication

of a will in writing ; and it was held that

anything which expressed tjie testator's

intention that the will should be con-

sidered as of a subsequent date, was suffi-

cient. * * * Parol evidence of re-

publication is proper in Pennsylvania,

with the requisition, however, that the

proof of the republication be by the same

number of witnesses and be as conclusive

of the facts as would be required to estab-

lish an original will. The animus repvhli-

candi must be shown, that is, it must be

shown that it was the intention of the tes-

tator at that time, tliat the will in ques-

tion was and should be his will. The-

identity of the will must be shown, or in

other words, that the will produced is the-

same will to which the testator referred

his declarations. The witnesses need not

be called for the purpose, for that is not

required in order to establish an original,

will ; nor need the will be present at the-

time of such declarations. * * * Nor
need declarations be at the same time to-

the witnesses ; they may be to one on.

one day, and to another on the next. It.

is sufficient if they satisfactorily show

that after the date of the revocation, the

testator declared his intention that the

writing was his last will, and that fact is-

proved by two competent witnesses to the-

satisfaction of the jury." Jones v. Hart-

ley, 2 Whart. 103, 110. But, in Connecti-

cut, a will once revoked by a written de-

claration cannot be set up or republished

by parol. Witter v. Mott, 2 Conn. 67.

And this is undoubtedly the rule of law

in the greater number of the American,

states. Warner u. Warner, 37 Vt. 356;.

Love V. Johnston, 12 Ired. 855 ; Cogdell «_

Cogdell, 3 Desaus. 346 ; Carey v. Baughn,.

36 Iowa 540. Where one has made a

holographic will, and placed it among

his valuable papers, and afterwards, being

about to go abroad, he deposits such will,.

together with other papers, with a friend'

for safe keeping, this depositing will not

amount to a republication. Battle v^

(a) As to the republication of wills of personalty, vide Long v. Aldred, 3 Ad..

48 ; Miller v. Brown, 2 Hagg. 209.
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Constructive republication takes place •where a testator, for some
•construotive other purpose, makes a codicil to his will ; in which case

by codicil. the effect of the codicil, if not neutralized ,by internal evi-

•dence of a contrary intention, is to republish the will. By this means,

under the old law, lands of inheritance acquired since the execution of

the will were often brought within the operation of any general or

. Speight, 9 Ired. L. 288. And it is proba-

ble that a holographic will once revoked

can be republished only by a written

instrument setting forth the testator's in-

tentions, and duly attested by the statutory

Dumber of witnesses, or by a paper writ-

>ten by the testator himself and deposited

by him as required for the original will.

Xiove V. Johnston, 12 Ired. 355 ; Sawyer

V. Sawyer, 7 Jones L. 134. And such

-subsequent writing would be construed to

be a codicil. Ibid. But where a testa-

tor, just before his death, said that he had

made a will, and deposited it with S., and

that all the change he desired in it was

ito add another executor, this was not a

-sufficient republication. Jackson v. Pot-

ier, 9 Johns. 312. Nor is a memorandum
endorsed upon the will and attested by

.two witnesses, where the statute requires

three witnesses. Jackson v. Holloway, 7

Johns. 394. JBut such a memorandum
endorsed upon the will and signed by the

requisite number of witnesses, the testator

.having actually republished the will, is,

in Ohio, a good republication, although

the testator did not sign it. Reynolds

V. Shirley, 7 Ohio, pt. 2, 39. It has

been said that where - testator has two

wills, the first not being actually can-

celed or destroyed, or expressly revoked

on the making of the second, if the sec-

ond be afterwards canceled, the first will

is revived. However, it is not well set-

tled whether this is so. But if a testator

imake a second will, and actually revoke

-the first by an absolute act, rendering it

void, and then cancels the second will,

the first is not thereby revived ; in such

case, republication is essential to restore

the first will. 4 Kent 531, and notes

;

Bohannon v. "Walcot, 1 How. (Miss.) 336

;

Lively v. Harwell, 29 (ja. 509 ; Marsh v.

Marsh, 3 Jones L. 77 ; Barksdale v. Hop-
kins, 23 Ga. 332; James v. Marvin, 3

Conn. 576 ; Beaumont v. Keim, 50 Mo.
28 ; EudisUes v. Eodes, 29 Gratt. 147

;

Colvin V. Warford, 20 Md. 357, 387. But
the opposite rule prevails in Pennsylva-

nia. Lawson v. Morrison, 2 Ball. 286

;

Flintham o. Bradford, 10 Penna. St. 82.

In Bates v. Holman, 3 Hen. & Munf. 502,

A made a will in legal form, to which he
afterwards attached a codicil; he then

made a second will, and annexed a post-

script to it, by which he revoked all for-

mer wills, and signed the postscript;

thereafter he canceled the second will,

by cutting his name out from the body
of the will, but leaving the postscript

with his name subjoined to it. This

paper A carefully preserved, as also the

first will, and after the death of A both

were found. It was held that the second

will was a complete revocation of the

first, and that the canceling of the second

did not necessarily cancel the postscript

so as to set up the first will. See 2

Greenl. Ev., § 683. "If a prior will be

made, and then a subsequent one ex-

pressly revoking the former, in such case,

although the first will be left entire, and

the second will be afterward canceled,

yet the better opinion seems to be, that

the former is not thereby set up again."

1 Powell on Devises 528. And on this

point it is said by Hosmer, C. J. :
" An

express revocation is a positive act of the

party, which operates, by its own proper

force, without being at all dependent on

the consummation of the will in which

it is found, and absolutely annuls all pre-
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residuary devise contained iu such will, and that, too, though the

codicil expressed no intention to republish, and though it was not

annexed to, or declared to be a part of, and did not in terms confirm

the will, and whether the codicil related to real estate or personalty

only ; the result being precisely the same as if the general or residuary

cedent devises." James v. Marvin, 3

Conn. 576, 577. Again the same learned

judge said :
" As a clear consequence re-

sulting from this principle, all prior wills

are revoked or reversed,— the proper

meaning of the word, revoked,—and must

remain in this condition, until revived

by republication. * * * A deed of

revocation, separate from a will, has the

effect of annulling a prior will, instanta-

neously ; and the operation is the same,

whether the revoking clause be in deed

or will." James v. Marvin, 3 Conn. 576,

578. In Taylor v. Taylor, 2 Nott & McC.

482, 485, it is said by Huger, J.: " By the

common law the first will is presumed to

be restored to its active energy by the

canceling of the second. By the civU

law the first is regarded as annihilated

by the second ; and it requires other evi-

dence than a, destruction of the second

to revive the first. In both it is regarded

as a question of intention, and may be

controlled by other evidence." And as

to the point of intention to revive the

former will, it is said by Pearson, J.:

" As wills are ambulatory, and have no

operation until the death of the testator,

it is diflacult to see how the execution of

a second will, which is afterwards de-

stroyed by the testator, can, in anywise,

affect the validity of a will previously

executed. Both are inactive during the

life of the testator, and the cancellation

of the second, it would seem, must neces-

sarily leave the first to go into operation

at the testator's death. Nor is it per-

ceived how the fact, that the second con-

tained a clause of revocation, can alter

the case ; because that clause is just as

inactive and inoperative as the rest of it.

and so continues up to the time that the

whole is canceled. This principle is set-

tled in the common law courts in Eng-
land in regard to devises. But in thfe

ecclesiastical courts, in regard to wills of

personalty, the principle is modified to

some extent, and the validity of the first

wUl is made to depend upon the question-

of intention which, however, may be es-

tablished by parol evidence of declara-

tions and other circumstances tending to

show an intention to restore the first

will." Marsh v. Marsh, 3 Jones L. 77,

78. To the same effect is the language-

of Benniug, J. : "A man has the power^

then, to insert in his will, a revocation^

that shall be operative, though it turn

out, that the will itself shall be inopera-

tive. Having the power, a man may, if

he pleases, insert in his will a revocatioa

that shall be operative independently of

the will. This being so, it follows that

in every case, in which there are twa
wills, of which, the latter cbntains a

clause revoking all other wills, or con-

tains testamentary dispositions repug-

nant to the testamentary dispositions^

contained in the earlier, and the later

fails as a will, the question whether the

later revokes the earlier, will be a ques-

tion of intention." Barksdale v. Hopkins,

23 Ga. 332, 340. But, in some of the

states, it is provided by statute that the

destruction of the second will shall not

revive the first, unless it appear that suclv

was the intention, or the first be actually

republished. This is so in Indiana, Kan-

sas, New York, Ohio, Missouri, Nevada,.

Georgia, Dakota, Connecticut, California,.

Arkansas and Alabama,
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•devise had beeu incorporated into the codicil itself. (6)3 And the

same principle applied to a devise of *estates within a certain locality
;

thus, if a testator devised all his lands in the county of Kent, and after

the execution of his will purchased other lands in that county, and

then made a codicil attested by three witnesses, the intermediately-

(6) Acherley v. Vernon, Com. 381, 2

Eq. Ab. 769, pi. 1, 3 B. P. C. Toml. 85

;

Potter V. Potter, 1 Ves. 437 ; Piggott u.

Waller, 7 Ves. 98; Goodtitle v. Mere-

dith, 2 M. & Sel. 5 ; Guest v. Willasey,

12 jr. B. Moo. 2, [2 Bing. 429, 3 Bing.

614; Skinner v. Ogle, 4 No. Cas. 74, 9

Jur. 432; In re Earl's Trust, 4 K. & J.

673 ;] see also Doe v. Davy, Cowp. 158

;

Oibson V. Montfort, 1 Ves. 485.

3. It was decided in the case of Barnes

V. Crowe, 4 Bro. C. C. 2, that, indepen-

dently of other considerations, the execu-

tion of a codicil should be an implied re-

publication of the will to which it be-

longed. But in Kendall v. Kendall, 5

Munf. 272, it was held that the question

of intention would enter into the con-

sideration of the matter, and that unless

there appeared an intention that the codi-

<!U should republish the will it would not

80 operate. In Van Cortlandt v. Kip, 1

Hill (N. Y.) 590, 593, it is said by

Cowen, J. :
" It seems to me that at this

day it would be a violation of all reliable

authority, to deny that a codicil duly at-

tested to pass real estate, would, per se,

whether it relate to real or personal

property, operate as a republication of a

devise, unless the testator declare that he

does not intend the codicil should have

that effect." And in Simmons v. Sim-

mons, 26 Barb. 68, 75, Gould, J., says:

"It should be observed that, between a

codicil and a subsequent will, there is

this difference of construction ; a codicil

is a republication and ratification of so

much of the prior will as it does not re-

voke ;
whereas a new wUl, (if it provides

for a full disposition of all the testator's

estate,) though inconsistent but in part

with the former will, and absolutely
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agreeing in part, revokes the whole prior

will, by substituting a new and last dis-

position for the former one." See also

Musser v. Curry, 3 Wash. C. 0. 481;

Haven v. Poster, 14 Pick. 534 ; Payne v.

Payne, 18 Cal. 291 ; Stover v. Kendall, 1

Coldw. (Tenn.) 557 ; Jones v. Shewmake,

35 Ga. 151 ; Brimmer v. Sohier, 1 Gush.

118; Van Cortlandt v. Kip, 1 Hill (N.

Y.) 590 ; Murray v. Oliver, 6 Ired. Eq.

55; Eose v. Drayton, 4 Eich. Eq. 260;

Dunlap V. Dunlap, 4 Desaus. 305, 321

;

Brownell v. De Wolf, 3 Mason C. C. 486,

494; Mooers v. White, 6 Johns. Ch. 375
;

Hickman v. HoUiday, 6 Mon. 587 ; Hatch

V. Hatch, 2 Hayw. 33 ; Duncan v. Dun-

can, 23 111. 364; Jones v. Jones, 1 Gill

395. And where =• will is not valid to

pass real estate, for lack of the statutory

number of witnesses, a codicil attested by

the requisite number of witnesses cures

such defect in the execution of the will.

Stover V. Kendall, 1 Coldw. 557. But a

codicil attested by only one witness can-

not amount to a republication. Arm-
strong -1). Armstrong, 14 B. Mon. 333.

And the effect of a republication by codi-

cil is to make the will speak as if itself

published at the time of the publication

of the codicil. Brimmer v. Sohier, 1

Cush. 118; Haven v. Poster, 14 Pick.

534; Barker®. Bell, 46 Ala. 216; Jones

V. Shewmake, 35 Ga. 151 ; Payne v.

Payne, 18 Cal. 291 ; Musser v. Curry, 3

Wash. C. C. 481; Murray v. Oliver, 6

Ired. Eq. 55; Harvy v. Chouteau, 14

Mo. 587 ;
Armstrong v. Armstrong, 14 B.

Mon. 333, 338 ; Alexander v. Waller, 6

Bush 330; Wms. Ex'rs (6th Am. ed.)

255. But not so as to revive legacies

which have been adeemed. Langdon v.

Astor, 16 N. Y. 9. And an unattested
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acquired lands (not being otherwise disposed of by such codicil) passed

tinder the will, (o)

The circumstance of the testator having by the codicil expressly

devised pari of his estates purchased since the execution immaterial

•n 1 '

1 . 1 1 T ^^^^ codicil

oi the Will, to the uses therein declared concernine; his devises part of
^ lands acquired

residuary real estate, does not exclude the rest of such since execution
</ ' of will.

after-purchased estates from the operation of the same

residuary devise, brought down, by the republishing effect of the

codicil, to the date of such codicil, {d) Indeed, when we admit that

•will may be set up and republished by a

codicil which is attested by a sufficient

number of witnesses to prove a will.

Harvy v. Chouteau, vhi supra. And the

codicil need not be physically annexed

to the will. Ibid. Payne o. Payne,

lubi supra; Van Cortlandt v. Kip, vii

supra; Wms. Ex'rs {6th Am. ed.) 251.

In Haven v. Foster, 14 Pick. 534, 540, it

was said by Shaw, C. J. :
" If the will be

republished, then all the words contained

in it, and which have reference to time,

must be considered as applying to the

time of the republication and not to that

of the original will. The very same

words may embrace very different par-

cels and amounts of estate, as they are

used at one time or at another. If they

are words of description, more or less

general, as ' all my real estate ;'—
' all my

real estate in such a county;'
—

'all my
warehouses and wharfs in such a city ;'

—

^ all my wild lands,' &c., it is manifest,

that such words, used on one day, would

embrace a different estate, from that in-

cluded in the same description on another

•day, as the estate described by them may
have been enlarged or diminished by ac-

quisition or alienation, in the meantime.

By the rule under consideration, the will

is considered as speaking on the day of

republication, and to have the same effect

as if originally made on that day, and to

embrace the subject-matter, as it exists at

that time. Where, therefore, there is a

_general residuary clause, as if one devi-

ces, and afterwards acquires real estate,

and does not republish his will, the re-

siduary devise does not carry the after-

purchased estate, because the devisee was

not seized at the execution of the •srill.

But if such will be republished, after the

purchase of the real estate, it carries this

real estate, because the words of the

original, as used and spoken on the day

of republication, embrace it in terms."

Under the rule that a codicil republishes

the will as of the date of t}\e codicil, it

has been held that where children are

not named in the will, but are named in

the codicil, this will prevent the children

from taking under a statute which pro-

vides that children take a certain pro-

portion of the estate by statute, if they

are not mentioned in the will. Payne v.

Payne, 18 Cal. 291. See also Flood on

"Wills 364; Wigram on Wills 385; 1

Powell on Devises 609, et seq.; Wms.
Ex'rs (6th Am. ed.) 251, ei seq. If a per-

son who has executed a will under un-

due influence, afterwards, and when the

testator is removed from such influence,

execute a codicil to such will, this will

operate as a republication of the will, so

as to overcome the charge of undue in-

fluence as to the will. O'Neal v. Farr, 1

Eich. 80.
'

(c) Beckford v. Parnecott, Cro. El. 493

;

Barnes v. Crowe, 1 Ves., Jr., 486, 4 B. 0.

C. 2; [Yarnold v. Wallis, 4 Y. & C. 160;

Doe d. York v. Walker, 12 M. & Wels.

591, and see 1 Wm. Saund. 278, n.]

(d) Coppin v. Fernyhough, 2 B. C. C.

291 ; Hulme v. Heygate, 1 Mer. 285.
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the effect of the republication is to make the will speak from the date

of the codicil, it follows that an express devise in the codicil of par-

ticular lauds, acquired since the execution of the will, to the residuary-

devisee, could no more exclude the other newly-acquired lands fr6m

the residuary devise, so republished, than a devise of particular lands

in the will itself could prevent other lands, then belonging to the

testator, from passing under such residuary clause.

On tiie same principle, an express devise for life of the intermedi-

ately-acquired estate, to the person who is residuary devisee in fee in

the will, would not prevent the reversion in fee in the same lands

from passing under such devise to the same devisee, by force of the

republication, (e) [In Doe d. Murch v. Marchant, (/) where a testa-

trix devised and bequeathed all her real and personal estate, in an

event 'which happened, to B. J., absolutely, and afterwards made a

codicil, " to be annexed to " her will, by which she noticed that the

event had happened, and that she had become entitled to other real

and personal estate " which was not comprehended in my said will,,

but which also with my other estates and property I now intend to

dispose of for the benefit of B. J. (save only the bequests hereinafter

made) for her life, with such limitations and in such manner as here-

inafter expressed, instead of the devise and bequest contained in my
said will, with a view the better to secure the same to her :

" the

testatrix then bequeathed some legacies, and devised all her real *and

the residue of her personal estate in trust for B. J. for life, with

remainder to the children of B. J. living at the death of B. J., or

failing them, to the brothers of B. J. then living; but did not dispose

of the ultimate fee. B. J. died leaving neither child nor brother

surviving her ; and all the estates limited by the codicil being thus

exhausted, the question was whether the will was republished by the

codicil, so as to include the after-purchased land in the devise of the

fee simple to B. J., or whether the devise in the codicil, being expressly

made " instead of the devise " in the will, must be considered as a

revocation of it and as a substitution of that contained in the codicil.

It was held that the words " instead of the devise " might well be

interpreted to mean " instead of so much only of the devise in the will

as was incompatible with the codicil," and that the disposition of the

fee in the will, being thus unaltered by the codicil, must be considered

(e) Williams v. Goodtitle, 10 B. & C. [(/) 6 M. & Gr. 813 1 7 Soott, N. E,

895, 5 Man. & Ey. 757. 644.]
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as republished and as operating as well upon the after-purchased

lands as on the other real estate.]

Perhaps in scarcely any instance has the republishing operation of

a codicil been carried to so great a length as in Rowley v. Eyton, {g)

where after-acquired lands, expressly devised by the codicil to the

residuary devisee of the will, were held to be subject to a general

charge of debts created by the will. The testator, after charging his

real and personal estate with the payment of his debts, devised the

residue of his real and personal estate to his son E. ; and having sub-

sequently purchased several copyhold estates, by a codicil, attested by
three witnesses, devised them to his said son in fee. Sir W. Grant,

M. E,., held that the codicil was a republication of the will, so as to

make the after-purchased lands subject to the devise for payment

of debts ; the learned judge evidently assuming, that if the specific

devise had been in the will, the lands comprised therein would have

been subject to the charge. (A) Perhaps it is not quite clear that the

decision would have been the same, if the codicil had devised the

lands in question to any other person than the residuary devisee in

the will.

But'of course the operation of a codicil to extend the devise in a

will made before 1838 to intermediately-acquired lands Bepubiioatiou

may be negatived by the contents of the codicil itself "onrenteof*^

indicating a contrary intention ; for though the republica-
""'*"''' ^'^^'^•

tion takes place without positive intention, yet it can never operate in

spite of *such intention. 4 If, therefore, it can be collected from the

codicil, that the testator had in his contemplation the identical prop-

erty which was the subject of disposition in the will, and that only,

the intermediately-acquired lands will not pass under the residuary

devise in the will. The leading case of this class is Bowes «. Bowes, [i)

which was as follows:—G. B., in 1749, made a will devising all his

lands and hereditaments (with certain exceptions) to his wife, and five

other persons in fee, upon certain trusts. In 1754, he bought and

became seized of an undivided part of a freehold property. In 1758,

by a codicil duly attested, reciting that he had by his will devised all

his lands and hereditaments to his wife and the other persons, (naming

them,) upon trust, he tliereby revoked all the above devises, so far as

ig) 2 Mer. 128. {%) 7 T. E. 482, 2 B. & P. 500 ; Hughes

(A) On this point, see [Maskell v. Far- v. Turner, 3 My. & K. 666
;
[Hughes v.

rington, 3 D., J. & S. 338.] Hosking, 11 Moo. P. C. C. 1.]

4. See ante note 3, page 366.

2 A [*196]
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related to two of the trustees ; and he thereby gave and devised his

said lands, tenements and hereditaments to the remaining trustees

(naming them,) their heirs and assigns, upon the same trusts and pur-

poses as he had devised the same by his will ; at the same time revok-

ing the legacies he had given to the removed trustees. And the testator

concluded with declaring the codicil to be part of his will. The House

of Lords, in conformity to the unanimous opinion of all the judges,

held that the will was not republished so as to pass lands acquired

between the will and codicil, on the ground that the word "said" con-

fined the operation of the codicil to the lands which had actually been

devised by the will. Lord Thurlow alone dissented ; the ground of

his argument being, that the testator, when he recited his having

devised all his lands, supposed his after-purchased lands would pass

;

and that the words " my said lauds," referred to what he had supposed

he had conveyed. Lord Eldon, however, showed that the house ought

to decide the question, as if the testator actually did know that the

will had not passed the after-purchased lands ; that when in the codicil

he referred to the will as having passed all his lands, he did no more

than recite his former devise; but that when he came to the operative

part of the codicil he changed the tense of the verb ; and though in

the former part he said, " whereas I have devised," &e. : yet in the

latter he said, "I do hereby revoke, and I do hereby give and devise."

If, therefore, by the former words, "all my freehold and copyhold

lands," the testator were understood to include all the after-purchased

lands, by the latter words of the codicil he *must be understood to be

revoking a devise of these lands, which he had not at the time the will

was made ; for his expressions of revocation were co-extensive with

the expressions of devise ; these expressions, therefore, unless explained

by the context, would be unintelligible; but the word "said" clearly

showed that they were both intended to be confined to the lands which

the testator possessed at the time of the will ; and this construction

rendered them consistent.

So, in Parker v. prisCoe, {k) where a testator having by his will

devised his real estate, and subsequently acquired other lands by

descent, but erroneously supposing them to have passed to him and

his sons in strict settlement by the will of the last owner, he by a

codicil altered certain limitations in his will, for the express purpose

of preventing the union of his own estates with the estates supposed

(k) 3 J. B. Moo. 24, [8 Taunt. 699.]
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to be devised ; the court concurred in the argument that the language

of the codicil negatived the application of the devise in the will to the

property in question.

Again, in Monypeany v. Bristow, (Z) where a testator having by his

will, after certain particular devises, devised all the residue of his real

estate to his brothers A, B and C, by a codicil, reciting that he was

desirous of making a more liberal provision for his wife, and that she

' might enjoy the whole of his real estates for her life, gave certain

lands to his wife, which by his will he had given to his brothers, and

then devised a certain property, and all other the real estate, which by

his win he had given to his brothers, in trust {inter alia) for his wife for

life, and subject thereto, upon the trust declared by his will ; it was

held by Sir J. Leach, M. E.., and afterwards, on appeal, by Lord

Brougham, C, that, notwithstanding the generality of the testator's

recited intention respecting his wife, the terms of the dispositive part

of the codicil prevented its operating to republish the residuary devise

in the will, so as to comprise two freehold houses which the testator

had, since its execution, acquired.

The case of Ashley v. "Waugh(m) seems to present the extreme

point to which the doctrine in question has been carried. By his will

the testator devised all his real estate to A and B upon trust for sale.

By a codicil, after reciting this devise, he revoked the appointment of

A, and appointed C to be a trustee *and executor of his "said" will;

and Lord Cottenham thought that this case came within the principle

of Bowes V. Bowes, or, at all events, that it was not so clear that lands

intermediately acquired passed under the general devise in the will,

by the republishing effect of the codicil, as that a purchaser ought to

be compelled to take the title, (m)

[On the other hand, in Doe d. York v. Walker, (n) the testator, by

his will made before 1838, devised all the lands "of case ofDoe ».

which I am seized or possessed," &c., at B., to two trustees

upon certain trusts ; by codicil, in the year 1838, reciting the devise

to his trustees iipon trust, and that he had determined to appoint J. C.

{I) 2 E. & My. 117 ; see also Smith, v. is no longer observed, Alexander v. MUls,

Dearmer, 3 Y. & Jerv. 278; compare L. B., 6 Ch. 124; except, perhaps, iu

Williams v. Goodtitle, 10 B. & Cr. 895, cases of doubtful construction. lb.

[5 Man. & Ky. 757. The report of the (») 12 M. & Wels. 591; see also per

oase in B. & Cr. is not correct.] Abinger, 0. B., 4 Y. & C. 166, 167 ; and

(m) 4 Jur. 572. _ per Stuart, "V. C, Langdale v. Briggs, 3

[(m) The rule that a purchaser will Sm. & Gr. 246, 252, affirmed, 8 D., M. &
not be compelled to take a doubtful title G. 391.
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as an additional trustee, he gave and devised all his lands, &c., situate

at B. aforesaid, " and described and devised in my said recited will,"'

to the use of J. C. in fee upon the trusts of his will, and he directed

that his will should be read and construed in the same manner and

should have the same operation and effect in all respects as if J. C,

had been named and appointed a trustee thereof in addition to the

other trustees, and in all other respeets he ratified and confirmed his said

will. Parke, B., in giving judgment, said that if the codicil had not

"

contained the last words, the court would most probably have con-

sidered that the ease fell within the authority of Bowes v. Bowes, and

the other cases of a similar kind which we have before noticed, but

that the true construction of the last words was, that the testator

thereby ratified and confirmed his will in all other respects than those

in which he had altered it by the previous provisions in his codicil,,

and consequently he might be considered as having made a new will

of the date of the codicil exactly the same as the old will, with the

alterations contained in the codicil. The result was that lands at B.,,

which the testator had purchased after the date of his codicil, passed

by the devise.] (o)

Hitherto, republication has been viewed only as affecting general

Effect of re- dcvises. In regard to specific devises, the principle, that
pubUoation ° ^ ,,...,
upon specific the Will speaks from the date or the republication, is to be
devises under ^

, ,
oidiaw. received with more caution and reserve. It is clear, how-

ever, *that the devise of a particular properly republished by the

re-execution of the will, or the execution of a codicil, will, even under

the old law, comprise a new estate in that property intermediately

acquired by the testator, and falling within the terms of the repub-

lished devise. As where a testator, by a will made before 1838,

devised a leasehold estate for lives, afterwards renewed the lease, and

then republished the will, it was held that the renewed lease passed

under the devise, (p) So, where a testator has by such a will devised

certain freehold lands, which devise is revoked by a conveyance of

the lands to particular uses, with the ultimate limitation to the use of

the testator himself in fee, after which the testator makes -a codicil to

his will, duly attested, but without devising or mentioning the lands

in question, the estate which reverted to the testator on the execution

(o) 1 Vict., c. 26, 2 34. For the pur- had been purchased between the dates of

pose of the question now under considera- the will and codicil.]

tion the case was the same as if the lands (p) Carte v. Carte, 3 Atk. 180; see also-

purchased after the date of the codicil Alford v. Earle, 2 Vern. 209.

[*199]



<!HAP. VIII.J EEPUBLICATIOlf OF WILLS. 373

of the revoking conveyance, passes by the effect of the republication,

binder the devise, (q)

Republication by codicil or otherwise, however, did not under the

•old law extend a specific ffift in the will to property which Does not aWfi
, ,

° 1 r J specific deviae

that g-ift was not originally intended to embrace, though to a different
°

_ . .

) o property.

answering to the same description. Thus, if a testator by

a will, made before the year 1838, devised his estate called Blackacre,

or bequeathed his horse called Bob, and afterwards sold the estate or

horse and bought another of the same name, a subsequent codicil,

made before the year 1838, did not by its republishing force make the

devise or bequest extend to the new purchase. So it has been repeat-

edly held that a legacy to a child, which has been adeemed or satisfied

by a subsequent advancement to the legatee, is not revived by a con-

structive republication of the will by means of a codicil, such codicil

not indicating an intention to revive the legacy, though containing an

express confirmation of the will in the usual general terms, (r) The

-case of Holmes v. Coghill (s) seems to afford a further —nor an
. /» 1 . • 1 rm 1 1

appointment
illustration of the principle. There the testator having, to a new

^ ^ ^' power.
under his marriage settlement, (subject to an estate for life

in himself and an estate tail limited to his sons in strict settlement,) a

power to charge £2000 upon certain estates, executed that power by

will duly attested. Afterwards he and his eldest son suffered a com-

mon ^recovery, and limited the lands to uses discharged from the

power. By the same instrument they limited to the testator a power

by will to charge the £2000 on other lands. Subsequently, he exe-

cuted a codicil, duly attested, to his will. It was contended that this

codicil, by republishing the will, rendered it a good execution of the

new power. But Sir W. Grant, though he admitted the general

principle as to republication, held that this was not a good execution

of the power. " It speaks," said he, " only of the power given by the

marriage settlement, which was as much gone as if it never had

existed. There is no way in which the will can be made to speak of

the new power, for a new consideration affecting different estates." (m)

(g) Jackson v. Hurlock, 2 Ed. 263. 4 Ves. 610; [Cowperij. Mantell, 22 Beav.

(r) Izard v. Hurst, 2 Freem. 224, [2 223.]

Eq. Cas. Ab. 769 ;] Mouck v. Lord Monck, (s) 7 Ves. 499 ; S. C, 12 Ves. 206
;

1 Ba. & Be. 298 ; Booker v. Allen, 2 E. [see also Jowett v. Board, 16 Sim. 352.

& My. 270; Powys v. Mansfield, 3 My. [(it) See accordingly Cowper v. Man-

& Cr. 376 ; see also Drinkwater v. Fal- tell, 22 Beav. 223 ; Du Hourmelin v. Shel-

eoner, 2 Ves. 623 ; Crosbie v. Macdoual, don, 19 Beav. 389 ; Hope v. Hope, 5 Gif.
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[So, if the will refer expressly to the date of its own execution, (a;) or

to a particular custom then existing, (y) a codicil will not so republish

it as to make it speak of the later date, or of an altered custom.]

The same principle, of course, applies to the objects of gift ; it is-

'

Eepubiication clear, tlierefore, that a codicil did not, and does not (for
does not revive

^ .,tv,, 7-,.%.
a devise or be- here the new and old law comcide.) by its republishmg
quest lapsed by

. . . , , . ,. 1 • f
death of the Operation, revive a devise or bequest, the omect ot which
devisee or ,

' 1 7 j

legatee. has previously died in the testator's lifetime. Thus, if a

testator devises lands to his nephew John, who dies iu the testator's

lifetime, and he afterwards has another nephew of the same name, the

repirblication of the will would be inoperative to carry the property

to the second nephew John, (z) The case of Perkins v. Micklethwaite,(a)

indeed, may seem at first sight to contradict this position, for in that

case a legacy originally designed for a son of the testator, who died

after the execution of the will, was held to belong, by the effect of thfr

codicil, to a subsequently-born son of the same name ; but the express

terms of the codicil appear to have warranted the construction, since

it gave to the latter a legacy, over and above what the testator had given

him by his will.

The effect of republication can never extend further than to give

Eepubiication the words of the will the same force and operation as they
does not cure
defect of ex- would have had if the will had been executed at the time
pression m
^iU- of republication ; it cannot invest with a devising efficacy

expressions *which originally had none; and, therefore, where (6) a

testator, who was devisee in tail of certain lands, in allusion to them,

said, "which, though I could now legally dispose of, I mean fully to

confirm to the devisees in remainder," and afterwards suffered a com-

mon recovery of the lands, to the use of himself for life, remainder

to such uses as he, by deed, will, or codicil, should appoint. He then

executed a codicil, whereby he expressly confirmed the will ; and it

was contended, that the effect of the whole was to pass the estates in

question to the remainder-men ; but the Court of K. B. held, that the

•will contained no devise, the expressions rather importing an intention

13. Cf. Gale v. Gale, 21 Beav. 349 ; ante {%) StilWell v. Mellersh, 20 L. J.,Ch. 356.

p. *163. Under the act 1 Vict., c. 26, ? {y) Doe d. Biddulph v. Hole, 16 Q. B.

24, the power, if general, may be exer- 848.]

cised although not in existence at the (z) See 2 Ves. 626; see also Doe ti»

time the will was made; Cofield v. Pol- Kett, 4 T. E. 601.

lard, 3 Jur. (N. S.) 1203 ; and post ch. X. (a) 1 P. "W. 275.

ad Jin. (6) Lane v. Wilkins, 10 East 241.
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to kave the property alone, than to dispose of it, and that the codicil

could not alter the construction.

Though it is quite clear, as we have seen, that republication has, no

effect in restoring the operation of a specific devise, which whether, un-

has failed by the decease of its object in the testator's life- republication

time, yet it was somewhat doubtfid under the old law, comprised in a

^ ^
lapsed specific

whether lands, oi which a devise in fee had so lapsed, devise within
' jr ? residuary de-

passed by a residuary devise in the republished will. This viae in win.

seems to depend on the point whether, if the specific devisee had been

dead when the will was made, the residuary devise would have com-
prised the lands expressed to be given to the person so deceased ; for,

if it would not, then the lands, the devise of which subsequently

lapses, could not, by the effect of the republication, pass under the

residuary devise ; because republication merely makes the will speak

from its own date, and cannot bring within the scope of a devise in

the will any subject which it would not have comprehended, in case the

circumstances under which the republication takes place had existed at

the period of the original execution of the will. In short, the inquiry

is no other than simply this, whether, under wills made before 1838,

a residuary devise includes particular lands, the devise of which is void

ab initio.

The [only] authority on the point [appears to be] Doe v. Sheffield,(e)

where the Court of K. B. treated it as clear, that where a testator

devised certain lands to the sisters of A, and the residue of his lauds,

not thereinbefore disposed of, to B, and it turned out that all the sisters

of A were dead when the will was made, the lands in question passed

by the residuary clause. The real facts of the case, however, as event-

ually ascertained, did not raise the question, (d)

^Although, in the case just stated, the extension of a residuary

clause to lands comprised in a specific or particular devise suggested oon-

1.1. «i7.'. elusion from
in fee, which is void ab initio, appears rather to have poev. shef-

'
^ ,

field.

been assumed than discussed, and though, if the matter

(c) 13 East 526. upon charitable trusts ; and as the rever-

[(d) Williams K. Goodtitle, as reported sion on the term, supposing it a valid

10 B. & Cr. 895, appears to be an author- term, would have passed under the devise

ity that a residuary devise passed lands, of the residue, it followed, of course, that

a previous devise of which in the same the term being void, the residuary de-

will or codicil was void ; but the report 5 visee took an estate in possession ; the

Man. & Ry. 757, shows that no such ques- sole question was, whether the will was

tion arose ; landswere devised to trustees republished, so as to pass after-acquired

for a term of years, (not in fee as might be lands.

supposed from the report in B. & Cr.)
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were res irdegra, there might be ground to contend that a residuary-

devise, being in its nature specific, ought not to extend to any interest

in real estate, which the will purports to dispose of; yet, considering

how imperfectly this principle has been adhered to, the probability is,

that a residuary clause would be held (in accordance with the notion

of the judges who decided Doe v. Sheffield) to take in all that is not

effectually disposed of, according to circumstances existing at the

making of the will
; (/) and, consequently, that in the case of the

lapse of a particular devise in fee, succeeded by the republication of

the will, a residuary clause in the republished will would operate on

the lands comprised in the lapsed devise. The point, however, can-

not be considered as settled, and possibly now may never arise, as it

cannot occur under a will made since the year 1837; the recent act

having (§ 25) expressly and (as preventing all such questions) most

beneficially extended a residuary devise to all property comprised in

lapsed or void devises.

If the residuary devise itself has lapsed, of course the republication

Lapse of re- of the will is Inoperative to impart new efficacy to the
siduary devise

. n i rp i- i
as to aliquot devisc, as weli where the lapse attects an aliquot share

only of the residue, as where it embraces the entirety.

Thus, if a testator devise the residue of his lands to A, B and C, as

tenants in common in fee, and A dies, and then the testator makes a

codicil to his will, by the effect of which the will is republished, he

would nevertheless die intestate as to one-third, since the subsisting

devise, which originally embraced two-thirds only, could never, by

the mere effect of the republication, be expanded into a gift of the

entirety, {g) [And where by codicil the testator revoked the share of

one tenant in common, and directed that it should "fall into the

residue and be disposed of accordingly," it was held that these special

words did not contain any gift to the *others, or distinguish the case

from one of mere revocation of the share.] {h)

The doctrine of republication has lost much of its interest under

Eepubiioation, the stat. 1 Yict., c. 26, not, indeed, by the effect of the

affected by provision which dispenses with publication as part of the
' the act 1 Viet., ^

. , „ r^ i i •

o. 26. ceremonial oi execution (though this may seem to render

(/) See however ch. XX., § 1, post; (A) Humble v. Shore, 7 Hare 247, 1 H.

and Smith v. Lomas, 33 L. J., Ch. 578. & M. 551, n. See for the case of mere

(g) See Skrymsher v. Northcote, 1 Sw. revocation, Cresswell v. Cheslyn, 2 Ed.

566 ; In re Wood's Will, 29 Beav. 236. 123.]
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the term re-publication scarcely appropriate, {i) but by the operation

of the enactment, which makes the will speak, in regard to the sub-

jects of disposition, from the death of the testator : and more especially

of the provision, wh>ich extends a general or residuary devise to all the

real estate to which the testator may happen to be entitled at his

decease. This, of course, will render it unnecessary, in regard to wills

made since 1837, to have recourse to the doctrine which makes a

codicil, by means of its republishing force, extend a general devise in

a will to after-acquired real estate.

It is to be remembered, however, that with respect to the objects of

gift, the statute leaves the pre-existing law untouched ; though, con-

sidering how slight an effect is produced by a republishing codicil in

this respect (for we have seen that it does not revive a lapsed gift),

this forms no very large exception to the remark, as to the diminished

practical interest of the doctrine of republication, in connection with

the new law.

However, where a will made before is republished by a codicil made

on or since the 1st of January, 1838, or by re-execution, Effect of re-

•1111 1 1 <v.
publication of

m the manner prescribed by the new law, the effect of win by oodioii

,,.. 1,1 .
made since

such republication will be most important ; it will notj as i837.

heretofore, merely extend any general or residuary devise in such will

to intermediately-acquired real estate, but will, unless a contrary inten-

tion be indicated, bring within its operation all the real estate to which

the testator may be entitled at his decease, and make the will speak, in

regard to the property comprised in it, from that period ; in short, the

codicil (the contents not forbidding,) or the re-execution, will have the

effect of subjecting the will for all purposes to the operation of the new
act, the 34th section having expressly provided, that every will re-exe-

cuted, or republished, or revived by any codicil, shall, for the' purposes

of the act, be deemed to be made at the time at which the same shall

be so re-executed, republished, or revived, (k)^

*[Wliere a will made since the act is so worded as to exclude after-

acquired lands from a general devise, a codicil republishing the will

has no more effect in altering the effect of the general devise, than it

would have had if both instruments had been subject to the old law.(Z)

(i) But see section 34. 432; Brooke v. Kent, 3 Moo. P. C. C.

[(jfc) See Winter v. Winter, 5 Hare 306 ; 334.]

Doe d. York v. Walker, 12 M. & Wels. 5. See Wms. Ex'rs (6th Am. ed.) 263.

591 ; Andrews v. Turner, 3 Q. B. 177 ;
[(i) In re Farrer, 8 Ir. Com. L. E. 370.

Skinner v. Ogle, 4 No. Cas. 74, 9 Jur.
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A singular question was raised iu Dunn v. Dunn, (m) namely,

—

whether a legacy bequeathed by will dated before 1838, would fail, if

after that date the will was re-executed in the presence of two witnesses,

of whom the legatee was one. The contention appears to have been that

this must be so, because the will was now to be deemed for the pur-

poses of the act, to have been made at the time of re-execution. Sir

J. "VVilde said it would be a case of great hardship, but did not decide

the question. Should the question recur, it will probably be found

unnecessary to hold that the legacy is defeated : for though the re-exe-

cution is "a new making of the will," (n) the old making of it, under

which the legacy is claimed, is not thereby merged or abolished.]

It remains only to be observed, that a codicil or re-execution may
still, as formerly, operate to revive a will which has been revoked by

marriage, or by a subsequent will, or otherwise ; but the remarks on

this subject have been anticipated in a former chapter, (o) to which the

reader is referred.

(m) L. E., 1 P. & D. 277. (o) ArUe p. »188.]

(») 3 Q. B. 178, 12 M. & Wei. 600.
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*CHAPTER IX.

BESTRAXNTS ON THE TESTAMENTARY POWER.

SECTION I.

Gifts to Superstitious and Charitable Uses.

[About the period of the Reformation, statutes were passed to defeat

or prevent dispositions of property to purposes which were Superstitious

then accounted superstitious. Thus the statute 1 Edw.

VI., c. 14, after premising that great cause of superstition and error

in Christian religion was the fantasying of vain opinions concerning

purgatory and masses satisfactory for the dead, declared the Icing entitkd

to all real (a) and certain corporate personal (b) property theretofwe-

disposed of for the perpetual finding of a priest, or maintenance of

any anniversary or obit or other like thing, or of any light or Limp in

any church or chapel. This statute affects previous dispositions only.

But by the earlier statute 23 Hen. VIII., c. 10, all uses thereafter-

declared of land (except for terms of not more than twenty years) to

the intent to have obits perpetual, or the continual service of a priest

or other like uses, were made void. But there is no statute making-

superstitious uses void generally : (c) and the latter statute does not

relate to personalty.] Superstitious uses, which are not within the

letter of these statutes, [and whether they seek to affect land or per-

sonal estate,] are nevertheless void by tlie general policy of the law ;

and, in such cases, if charity be not the object, but the design of the

bequest be to secure a benefit to the testator himself, (as, to say masses

for his soul, &c.,) the testator's own representative (who would be

entitled if there was no such gift), and not the crown, would be let

m.{d)

[(a) U 5, 6.] See Att.-Gen. v. Vivian, (c) Per Sir W. Grant, Gary v. Abbot, T

1 Buss. 226
;
[Att.-Gen. v. Fishmongers' Ves. 495.]

Company, 2 Beav. 151, 5 My. & Or. 11. (d) "West v. Shuttleworth, 2 My. & K.

(6) Section 7. 684. [See also In re Blundell's Trusts,
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*It has been decided, that devisees may be compelled to dis-

close whether they take subiect to a secret trust of this
•Secret truBta.

•' "'

nature, (c)

A most extraordinary decision was made on these statutes shortly

before the Revolution. It was held by Lord Keeper North, that a

bequest to Mr. Baxter, of £600 to be distributed among sixty pious

-ejected ministers, [(giVbn, " because I know many of them to be pious

and good men, and in great want,")] and legacies also to Mr. Baxter,

-one of them to be laid out in his book entitled "A Call to the Uncon-

verted," were void, as superstitious
; (/) but the decree was reversed

by the Lords Commissioners.

It is clear, that not only is a bequest to the poor ministers of

Protestant Protestant Dissenters good, but one having for its object

the propagation of their religious opinions is also valid

;

provided that such opinions, although at variance with the doctrines

-of the established church, are not contrary to law
; [g) [thus bequests

30 Beav. 360, better reported 31 L. J.,

Ch. 52 ; Heath v. Chapman, 2 Drew. 417

;

Att.-Gen. v. Fishmongers' Compahy, 2

Beav. 151, 5 M. & Or. 11. See also an

analogous Chinese superstition, Yeap v.

Ong, L. E„ 6 P. C. 396. Including the

-Bouls of others with his own in the sup-

posed benefit will not save the bequest,

-see s. cc] In West v. Shuttleworth there

was a residuary bequest, and yet the void

pecuniary legacies were held tp belong to

the next of kin. On this point, see Shan-

ley V. Baker, 4 Ves. 732 ;
[and observe

'that in West v. Shuttleworth, the residu-

ary legatees made no claim to the void

legacies, and in fact supported the be-

quest of them. If the superstitious use

had charity for its object, it would be

executed a/ pres, see Cary v. Abbot, 7

Ves. 495, and per Lord Eldon, 19 Ves.'

487. But it is not clear that any use (ex-

-cept of the kind mentioned in the stat. 1

Edw. VT.) would now be held void solely

as being superstitious. In Thornton i).

Howe, 31 Beav. 14, Lord Eomilly held

that even a trust for propagating the sa-

bered writings of Joanna Southcote would

be enforced by the court. Those writings

aver that Joanna Southcote was with child

[*206]

by the Holy Ghost, &c., &c., delusions al-

most identical with those which in Smith

V. Tebbitt, L. E., 1 P. & D. 398, were held

to render a woman possessed by them in-

capable of making a wiU.]

(e) King v. Lady Portington, 1 Salk.

162, 1 Eq. Cas. Ab. 96, pi. 6 ; see further

as to superstitious uses, Duke Char. Uses

106, 4 Eep. 104, Cro. Jac. 51, 1 Eq. Cas.

Ab. 95, pi. 1, et seg., and Shelf. Ch. Us.

89, where the cases, early and modern,

are collected. [In Eead v. Hodgens, 7

Ir. Eq. Eep. 17, it was decided that a be-

quest in Ireland for masses for the testa-

tor's soul was valid : sed gtt.]

(/) Att.-Gen. v. Baxter, 1 Eq. Cas. Ab.

96, pi. 9, 1 Vern. 248, 2 Id. 105, [1 Ves.

537,] 7 Ves. 76.

(g) Att.-Gen. v. Hickman, 2 Eq. Cas.

Ab. 193 ; West v. Shuttleworth, 2 My. &
K. 684 ;

[and see statutes 18 and 19 Vict.,

i;. 81, U 2, 3, and c. 86, ? 2.] In Doe v.

Hawthorn, 2 B. & Aid. 96, Abbott, J.,

afterwards Lord Tenterden, said, that the

trust there in question of a chapel for the

use of a congregation of Protestants "as-

sembling under the patronage of the trus-

tees of the late Countess of Huntingdon's
College," was either a superstitious use
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*to an Unitarian chapel, (A) or for the benefit of poor Irvingite minis-

ters, (i) or to the minister of a specified Baptist chapel, (j) are valid.]

Before the statute 2 and 3 Will. IV., c 115, bequests for the

propagation of the Roman Catholic religion were unlaw- stat. zands

ful
;
(k) but section 1 of that act, after noticing the acts in o- ns-

favor of Protestant Dissenters, and a Scotch act imposing penalties on

Roman Catholics; and reciting, that notwithstanding the provisions

of various acts passed for the relief of his Majesty's Roman Catholic

subjects, doubts had been entertained whether it were lawful for his

Majesty's subjects professing the Roman Catholic religion in Scotland

to acquire and hold as real estate the property necessary for religious

worship, education, and charitable purposes, and that it was expedient

to remove all doubts respecting the right of his Majesty's subjects

professing the Roman Catholic religion in England and Wales to-

acquire and hold property necessary for religious worship, education,

and charitable purposes, enacts, " That his Majesty's subjects profess-

ing: the Roman Catholic religion, in respect of their schools, Eoman catho-
° 777.7 ^"^ placed on

places for religious worship, education, and charitable pur- same footing

poses in Cheat Britain, and the property held therewith,
^l^t'^^jJeir

and the persons employed in or about the same, shall, in «^oo^< &o-

respect thereof, be subject to the same laws as the Protestant dissenters

are subject to in England in respect to their schools and places for

religious worship, education and charitable purposes, and not further

or otherwise." By section 3, the act is not to extend to any suit

actually pending, or commenced, or any property then in litigation^

in any court in Great Britain. (Z)

within 23 Hen. VIIL, c. 10, or a charita- Lord Campbell said, 2 H. L. Gas. 863, that

ble use within 9 Geo. II., o. 36. But as he had no doubt they would now on most

to the former alternative it is notorious occasions be considered as Protestant Dis-

that the Court of Chancery unhesitatingly senters.

entertains suits for carrying into effect (A) Shrewsbury u. Hornbury, 5 Hare

trusts of places of worship belonging to 406 ;
In re Barnett, 29 L. J., Ch. 871.

Protestant Dissenters. The principles on (i) Att.-Gen. v. Lawes, 8 Hare 32.

which it deals with such trusts are stated {}) Att.-Gen. v. Cock, 2 Ves. 273.]

with great fullness and perspicuity by [h] Gary v. Abbot, 7 Ves. 490 ; see also

Lord Eldon, in Att.-Gen. v. Pearson, 3 4 Ves. 433, 6 Ves. 566, 1 Ba. & Be. 145 ;.

Mer. 353, which bears more immediately [Gates v. Jones, cit. 2 Vern. 266.

on the position of [Unitarians, as to whom {I) See also 23 and 24 Vict., c. 134.]

see now 7 and 8 Vict., c. 45, and of whom
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It has been held, that the act is retrospective, i. e. that it applies to

Bequest for the wiU of a testatoi" who died before its passing : (m) and
propagation , , .

i. o \ /

«f Soman also, that it authorizes a bequest for the promotion of the
Catholic re- ^ t t t •

ligion. Roman Catholic religion, as it places persons of this per-

suasion on the same footing as Protestant Dissenters, the diffusion of

whose religious tenets (as already observed) may be the subject of a

valid trust. It is settled, however, that the Roman Catholic relief

act has no effect in rendering valid gifts to superstitious uses, as lega-

cies to priests for offering masses for the repose of the testator's *soul,

&c. ; (n) [nor, it is presumed, would it render valid such a trust as .that

which was the subject of discussion in De Themines v. De Bonneval, (o)

namely, for printing and publishing a book which taught

that the Pope had in all ecclesiastical matters a supremacy

which was paramount even to the authority of the temporal sovereign.

The case arose before the statute referred to, but Sir J. Leach rested

his decision entirely on the ground that to allow such a publication

was against public policy.

Jews also are now by statute 9 and 10 Vict., c. 59,
Jews. * 7 7

placed on the same footing as Protestant Dissenters*] (p)

Charity has been defined to be a general public use. (q) In order

What are char- to ascertain what are charitable purposes, recourse is

usually had to the preamble of the statute 43 Eliz., c. 4,

1

Stat. 43 Eliz., ,., . i-tp,. -i ,. r-

e. i. which enumerates various kinds or charity : viz. the reliei

(m) Bradshaw v. Tasker, 2 My. & K. retrospective, In re Michel's Trnsts, 28

221 ;
[and see In re Michel's Trusts, 28 Beav. 32.]

Beav. 32 ; but Sir E. Sugden questioned (9) Amb. 651.

this decision, 1 D. & War. 380.] 1. As to the force of English statutes

(ji) West V. Shuttleworth, 2 My. & K. enacted prior to the settlement of the

684. [In re Blundell's Trusts, 30 Beav. states of the Union, some of the states

360 ; Heath v. Chapman, 2 Drew. 417. have provided, by statutes expressly de-

(0) 5 Buss. 288. daring the acts of parliament as well as

( p) The cases relating to Jews before the common law, prior to the settlement,

this act were, Da Costa v. De Pas, Amb. to be part or to be no part of the law of

228, 1 Dick. 258, 2 Ves. 274, 276, 7 Ves. the state. Thus, in Illinois, all acts of

76 2 Sw. 487, 2 J. & W. 308 ; and Straus the British parliament prior to 4 James

-0. Goldsmid, 8 Sim. 614. The only dif- I., except 43 Eliz., c. 6, ? 2, 13 Eliz., c. 8,

ference between 2 and 3 Will. IV., c. 115, and 37 Hen. VIII., c. 9, are declared to

g 1 and 9 and 10 Viot., c. 59, § 2, is the be in force in the State of Illinois, (Eev.

omission from the latter enajjtment of the Stat., 1845, ch. 62, § 1,) and remained so

words " and the persons employed in or until this act was repealed by the general

about the same :" which appears imma- repealer. (Eev. Stat., 1874, p. 1013.) In

terial to the purposes of this treatise. Indiana there is the same act (Eev. Stat.,

This enactment also has been held to be 1838, oh. 60, p. 398) as above referred to in
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of aged, impotent, and poor people, (r) maintenance of sick and
maimed soldiers and mariners, schools of learning, (s) free schools and
scholars in universities ; repair of bridges, ports, havens, causeways,

revised statutes of Illinois, 1845, wHcli
act was re-enacted in Indiana in 1852 (1

Ind. Stat., 1870, p. 415). In Kentucky

(Rev. Stat., 1851, p. 177,) all statutes of a

general nature, whetlier of this state, of

Virginia, or of England, adopted prior to

Noyember 1st, 1851, are repealed. In

New Jersey the constitution of 1776, ?

22, kept in force, till altered by law, such

English statutes as had been theretofore

practised in the colony, but in 1799 (Pat.

Kev. 436, § 4,) it was provided that " no

statute or act of parliament of England

or Great Britain should have force or au-

thority within the state.'' This act was

repealed in 1821, (Eev. Stat. 727, ? 3,)

but at the same time substantially re-en-

acted by section 2 of the same act, and so

remained until the repeal of that act by

the revised statute of 1846. In New
York, by act of 1828, (3 Eev. Slat. 1119,

i 3,) it is provided that, since May 1st,

1788, English statutes are not the law of

New York. In South Carolina (2 Stat.

at Large, 1712, p. 401,) the English stat-

utes in force in the state are enumerated,

not including either the statutes of mort-

main or of charitable uses. In Virginia,

it was early provided by the ordinance

organizing the state government, that all

English statutes prior to 4 James I.,

which were in aid of the common law

and not local in their character, should

be preserved as part of the common law

of Virginia. This act was repealed De-

cember 27th, 1792, (Rev. Code, ch. 147, p.

291,) in these words: "So much of the

ordinance as relates to any statute or act

of parliament shall be and is hereby re-

pealed and no such statute or act of par-

liament shall have any force or authority

in this commonwealth." The ordinance

thus repealed appears again in the form

of a statute in the code, 1873 (tit. 9, ch. 15,

? 2). In West Virginia (Code, 1868, p.

91, ch. 13, g 6,) such English statutes are

preserved as were in force in Virginia

June 20th, 1863. In the absence of ex-

press legislation on this subject, the prin-

ciple has been generally accepted that,

upon the settlement of the colonies, such
statute law of England as was applicable

to their situation, together with the com-
mon law, became the law of the new col-

ony, notwithstanding Blackstone's theory

(1 Com. 107) that they were conquered

or ceded territory and without the com-
mon law. Story on Const., ^ 151 ; 1

Kent Com. 472. We beg leave to refer

the reader, further, to a valuable note of

Judge Stewart, the New Jersey equity re-

porter, in De Camp v. Dobbins, 2 Stew. 37,

40, et seq., as to the effect and force given

to British statutes in the United States,

in which he says :
" The following rules

seem to have been generally followed in

this country : (1.) The statute must have

been adopted before the settlement of the

colony. State v. Mairs, Coxe 328, note,

Kinsey, C. J. ; Dalgleiscli v. Grundy, Cam.
& Nor. (N. C.) 22; McKee u Straub, 2

Binn. (Pa.) 1 ; Patterson v. Winn, 5 Pet.

233, 241, Story, J. ; Carter v. Balfour, 19

Ala. 814, 829 ; Commonwealth v. Lodge,

2 Gratt. (Va.) 579; Swift v. Tousey, 5

Ind. 196 ; see Ludlam v. Ludlam, 26 N.
Y. 356, 362; Coburn v. Harvey, 18 Wis.

156; Paul v. Ball, 31 Tex. 10. (2.) It

must be applicable to our situation

—

e. g.,

the following acts do not extend : Bank-

ruptcy acts of England. Vanuxem v.

Hazelhurst, 1 South. 192, 195 ; see Bunny
V. Hart, 11 Moore P. 0. C. 189. Collat-

eral warranties, 4 and 5 Ann, c. 16 (a. d.

1706). Eshelman v. Hoke, 2 Yeates (Pa.)

609; see Den v. Crawford, 3 Hal. 90.

[(r) Nash v. Morley, 5 Beav. 177. (g) Att.-Gen. V. Nash, 3 B. C. C. 587.
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churches, sea-banks, and highways; education and preferment of

orphans ; the relief, stock, or maintenance for houses of correction j

marriages of poor maids ; supportation and help of youug tradesmen^

Benefit of clergy, Puller v. State, 1

Blackf. (Ind.) 63. Copyright laws, 8

Ann, c. 19 (a. d. 1710). Wheaton v.

Peters, 8 Pet. 591, 660. Quia emptores,

18 Edw. I., 0. 1 (a. d. 1290). IngersoU

V. Sergeant, 1 Whart. 337; Wallace v.

Harmstad, 44 Pa. St. 492. ' The Black

Act,' 9 Geo. I. (a. d. 1722). State v.

Campbell, Charlt. (aeo.) 166. Mainte-

nance and champerty, 32 Hen. VIII., c.

9 (a. d. 1541). Den, Bickham, v. Pissant,

Coxe 220, 223; Morris v. Vanderen, 1

DalL 64, 67 ; Harriug v. Barwick, 24 Geo.

59 ; Sessions v. Eeynolds, 7 Sm. & M.
(Miss.) 131 ; Schaferman v. O'Brien, 28

Md. 565 ; Cresinger v. Welsh, 15 Ohio

156 ; Fetrow v. Merriwether, 53 111. 275

;

Cassedy v. Jackson, 45 Miss. 397 ; Duke

V, Harper, 3 Cent. L. J. 288, where many

cases are reviewed ; 14 Am. Law Eieg. 78,

and note; see Gregerson u. Imlay, 4

Blatch. 503 ; Brinley v. Whiting, 5 Pick.

347 ; Earle v. Hopwood, 9 C. B. (N. S.)

566, 574, note. Mortmain, 9 Geo. XL, c.

36 (a. D. 1736). Vidal v. Girard, 2 How.

189 ; Beall v. Fox, 4 Geo. 404 ; Potter v.

Thornton, 7 E. I. 252; Perin v. Carey,

24 How. 465 ; Wright v. Trustees, etc., 1

Hoff. Ch. 202; McCarter t,. Asylum, 9

Cow. 437, 451 ; see Sohmuoker v. Keel, 61

Mo. 592 ; Leazure v. Hillegas, 7 Serg. &
Baule 321. Usury laws, 37 Hen. VIII., c.

9 (A. D. 1546). Houghton v. Page, 2 N. H.

42 ; see Bensselaer Glass Co. ». Eeid, 5

Cow. 587, 609, 635. Pauper laws, Com-

monwealth V. Hunt, 4 Mete. (Mass.) 111.

Conspiracy, 33 Edw. I. (a. d. 1305).

State V. Buchanan, 5 H. & J. (Md.) 317
;

Commonwealth v. Hunt, 4 Meto. (Mass.)

111. Bearing arms, 2 Edw. III. (a. d.

1329). Simpson v. State, 5 Yerg. (Tenn.)

356. Enrolment act, 27 Hen. VIII., c.

16 (a. d. 1536). Welsh v. Foster, 12

Mass. 93, 96 ; Jackson v. Dunsbogh, 1

Johns. Cas. 91, 97 ; see Patterson ji. Winn,

5 Pet. 233, 241. The following have beea

construed as operative: Lex mercaioria,

Ferris v. Saxton, 1 South. 1, 18 ; Pratt v.

Eads, 1 Blackf. (Ind.) 81 ; Cook v. Een-

ick, 19 111. 598 ; Nash v. Harrington, 2
Aik. (Vt.) 9 ; Hudson v. Mathews, Mor.

(la.) 94; Commonwealth v. Leach, 1

Mass. 59, 61. Statute of uses, 27 Hen.
VHL (a. d. 1536). 1 Greenl. Cruise

340, note; see Croxall v. Sherrerd, 5
Wall. 268, 282; Society v. Hartford, 2
Paine C. C. 536 ; Matthews v. Ward, 10

G. & J. (Md.) 443, 454 ; Thompson v.

Gibson, 1 Ohio 439. Statute of Glouces-

ter, 6 Edw. I., 0. 5 (a. d. 1278). Sackett

V. Sackett, 8 Pick. 309, 312 ; see Moor©
ads. Townsend, 4 Vr. 284; Dawson v.

CoflFman, 28 Ind. 220. Statute of Mer-

ton, 20 Hen. IIL (a. d. 1236). O'Ferrall

V. Simplot, 4 Iowa 381 ; Hopper v. Hop-
per, 1 Zab. 543, 2 Zab. 715. Statute of

frauds, 27 Eliz. (a. d. 1585). Cathcart v.

Kobinson, 5 Pet. 264; Brown v. Burke,

22 Geo. 574 ; Den v. De Hart, 1 Hal. 450,.

457 ; Mayberry v. Johnson, 3 Gr. {N. J.)

116, 118 ; Lindsley v. Coats, 1 Ohio 113.

Contra, Cleveland v. Williams, 29 Tex.

204 ; see Murphy v. Hubert, 7 Barr (Pa.)

420; Blackwell v. Ovenby, 6 Ired. (N.

C.) Eq. 38. Fines and common recover-

ies, Lyle V. Eichards, 9 S. & E. (Pa.) 322.

Eichman v. Lippincott, 5 Dutch. 44, 50
;

Croxall V. Sherrerd, 5 Wall. 268, 283.

Distresses, 8 Ann, c. 14 (a. d. 1710).

Hamilton v. Eeedy, 2 McCord (S. C.) 38

;

Coburn v. Harvey, 18 Wis. 156 ; Dalg-

leish V. Grundy, Cam. & Nor. (N. C.) 22 j

Lambert v. Dessaussure, 4 Eich. (S. C.)

Law 248 ; In re Trim, 2 Hughes (W. S.

C. C.) 355 ; Damages from accidental fire,

6 Ann, c. 31, (a. d. 1708). Kellogg v.

C. & N. W. E. E. Co., 26 Wis. 223, 272

;

as modified by 14 Geo. III., c. 78, (a. d.

1774). Lansing v. Stone, 37 Barb. 15>

Discontinuance by husband of wife's in-
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handicraftsmen, and persons decayed ; relief or redemption of prison-

ers or captives ; (t) and aid or ease of any poor inhabitants, concerning

payment of fifteens, setting out of soldiers, and other taxes.

terest in lands, 32 Hen. VIII., c. 28, (a.

D. 1541). Bruce 1). Wood, 1 Meto. (Mass.)

542; Coale v. Barney, 1 G. & J. (Md.)

324. "Westminster the Second, 13 Edvv.

I., e. 34 (a. d. 1285). Coggswell v. Tib-

betts, 3 N. H. 41. Contra, Lecompte v.

Wash, 9 Mo. 551. Jointure, 27 Hen.

VIII., c. 10 (a. d. 1536). Hastings v.

Dickinson, 7 Mass. 153. Attornment, 4

Ann, c. 16 (a. d. 1706). Burden v.

Thayer, 3 Mete. 76 ; Coker v. Pearsall, 6

Ala. 542; see Baldwin v. Walker, 21

Conn. 168. (3.) In aid or amendment of

the common law. Commonwealth v.

Leach, 1 Mass. 58, 61 ; Pearce v. Atwood,

13 Mass. 324, 354; Commonwealth v.

Knowlton, 2 Mass. 530, 535 ; Boynton v.

Kees, 9 Pick. 528, 531; Hamilton v.

Kneeland, 1 Nev. 40 ; Gwin v. Hubbard,

3Blackf. (Ind.) 14; Plumleigh v. Cook,

13 111. 669 ; see Steere v. Field, 4 Mason

486, 511. As an action of account, 4

Ann, c. 16 (a. d. 1706). Griffith v. Wil-

ling, 3 Binn. (Pa.) 317. (4.) Or declara-

tory thereof. Lynch v. Clark, 1 Sandf.

Ch. (JSr. Y.) 583; Hudnal v. Wilder, 4

McCord (S. C.) 294; Hamilton v. Kus-

sel, 1 Cranch 310, 316 ; State v. Hudson

Co., 1 Vr. 130, 131. (5.) Or merely cumu-

lative. Goodwin v. Thompson, 2 Greene

(la.) 329 ; Commonwealth v. Euggles, 10

Mass. 391 ; see Commonwealth v. Eng-

lish, 2 Bibb (Ky.) 80. (6.) All statutes

for the administration of justice were

adopted. Sibbey v. Williams, 3 G. &. J.

(Md.) 52 : Pemble v. Cliffijrd, 2 McOord

(S. C.) 31 ; Craft v. State Bank, 7 Ind.

219. ' Ease and Favor,' 23 Hen. VI., c.

9 (a. d. 1445). Koons v. Seward, 8 Watts

(Pa.) 388 ; see Winthrop v. Dockendorf,

3 Me. 156, 161. Additions to names of

defendants in indictments, 1 Hen. V., c.

5 (a. d. 1413). Commonwealth v. France,.

2 Brewst. (Pa.) 568. Limitations of

actions, 21 Jac. I., c. 16 (A. D. 1624), does

not extend here. Den, Bickham v. Pis-

sant, Coxe 220 ; Den, Johnson v. Morris,.

2 Hal. 6, 11 ; Den, Gardner v. Sharp, 4
Wash. C. C' 609 ; Morris v. Vanderen, 1

Dall. 64; Boehm v. Engle, 1 Dall.

15. Contra, Calvert v. Eden, 2 H. &
McH. (Md.) 290; Bogardus v. Trinity

Church, 4 Paige 178, 198. Costs, 6 Edw.
I., c. 1 (a. d. 1278). See Alter v. Shurts,

2 Harr. 188. Bills of exceptions, 13

Edw. I., c. 31 (a. d. 1285). See CoUey

V. Merrill, 6 Me. 50. The construction

of an English statute is adopted with it.

Brown v. Burke, 22 Geo. 574 ; Fowler v.

Stoneum, 11 Tex. 478. As far as the

revolution. Cathcart v. Kobinson, 6 Pet.

264, 280." So in Carter v. Balfour, 19

Ala. 814, Coleman, J., says: "It ap-

pears to be settled that English statutes

passed before the emigration of our an-

cestors to America, and which were ap-

plicable to our situation and not incon-

sistent with our institutions and govern-

ment constitute a part of the common law

and are in force (unless repealed) in all

the states of the Union." And in Com-
monwealth V. Leach, 1 Mass. 59^ Sedg-

wick, J., says :
" It appears to me, gen-

erally speaking, that the English statutes

which were in force at the time of the

emigration of our ancestors are common
law here ;" and to the same effect, Dana,

C. J., in the same case: "Generally

when an English statute has been made
in amendment of the common law of

England it is here to be considered as

part of our common law." " The com-

mon law, it is said, we brought with us

from the mother country and we claim it

(<) Does not include prisoners for Beav. 125. A bequest for such a purpose

crime, as poachers, Thrupp v. CoUett, 26 is against public policy and void.

2b
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Charity is not confined to the objects comprised in this enumeration;

it extends to all cases within the spifit and intendment of the statute.

Thus, gifts, (w) for the erection of water-works for the use of the

inhabitants of a town
;
{x) to be applied for the "good" of a place, (y)

as a most valuable heritage. This is ad-

mitted but not to the extent sometimes

urged. The common law in all its diversi-

ties has not been adopted by any one of

the states. In some of them it has been

modified by statutes, in others by usage,

and from this it appears that what may
be the common law of one state is not

necessarily the common law of any other.

We must ascertain the common law of

each state by its general policy, the

usages sanctioned by its courts and its

statutes, and there is no subject of judi-

cial action which requires the exercise of

this discrimination more than the ad-

ministration of charities. No branch of

jurisprudence is more dependent than

this upon the forms and principles of the

common law," McLean, J., in "Wheeler

V. Smith, 9 How. 55. "Having adopt-

ed the common law of England so far

as it was applicable to our circum-

stances and conformable to our institu-

tions, the law of charitable uses is in

force here unless, 1st, it was established

by an English statute which has been

abrogated; or 2d, unless there is some-

thing in the system repugnant to our

form of government ; or 3d, unless it can

be shown by the history of our colonial

jurisprudence that it was not in force

here prior to the revolution; or, lastly,

unless it has been abrogated by the re-

vised statutes," Denio, J., in Williams

V. Williams, 8 N. Y. 540. The .statutes

of 23 Henry VIII. and 1 Edward VI., re-

ferred to at the beginning of the chapter,

forbid gifts to superstiims uses, neither

of them, however, as has been remarked

in the text, reaching the case of gifts of

personal property made after the passage

of the statute. These statutes have al-

ways been held to be local in their appli-

cation, and have not been extended as

part of the common law to the United

States. The same thing is true of the so-

called mortmain act of 9 George H.,

which reached beyond the earlier stat-

utes against superstitious uses, and for-

bade gifts to charitable uses, unless made
in a mode therein prescribed. 2 Eed-

field on WiUs 510. In his Equity Juris-

prudence, section 1194, Mr. Justice Story

says of it :
" This statute of 9th Geo. II.,

c. 36, was never extended to or adopted

by, the American colonies generally.

But certain of the provisions of it, and of

the older statutes of mortmain, have

been adopted by some of the states of the

Union. And it deserves the considera-

tion of every wise and enlightened Ameri-

can legislator, whether provisions similar

to those of this celebrated statute are not

proper to be enacted in this country with

a view to prevent undue influence and
imposition upon pious and feeble minds in

their last moments, and to check an un-

fortunate propensity, (which is sometimes

found to exist under a bigoted fanati-

cism,) the desire to acquire fame, as a re-

ligious benefactor, at the expense of all

the natural claims of blood and parental

duty." " It hath also been held that the

statute 23 Hen. VHI. before mentioned

did not extend to anything but supersti-

tious uses, and that therefore a man may
give lands for the maintenance of a

school, a hospital or any other chariiahle

(u) It makes no difference that the

fund is raised by tax on the inhabitants

of the town ; the purpose alone is the cri-

terion. Att.-Gen. v. Eastlake, 11 Hare 205.

(x) Jones V. Williams, Amb. 651.

(y) Att.-Gen. v. Earl of Lonsdale, 1 Sim.

105; Att.-Gen. v. Webster, L. E., 20 Eq.
483.
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£or for "charities and other public purposes *in" a parish,] (2) or for

the general improvement of a town, [a) or for the establishment of a

life-boat, (b) or of a botanical gardpn
; (0) to the trustees and for the

benefit of the British Museum
;
(d) [to the Royal, the Geographical,

uses." 2 Bl. Com. 273. In the absence

of ohuicli establishments and of all

religious prohibitions in the United

States, the very idea of superstitious uses

has been almost lost. Of the cases ad-

judged to be superstitious in England,

perhaps but a small part would still be so

held even there under the present liberal

reforms of the law, and scarcely any of

them would be adjudged to be supersti-

tious here. See Gass v. Wilhite, 2 Dana

170, where a gift to Shakera was up-

held, although claimed to be supersti-

tious, the court holding that there was no

religious superstition in the United States.

So, too, Atty.-Gen. v. Jolly, 1 Rich. Eq.

99; Frierson v. Gen'l Assembly, 7

Heisk. (Tenn.) 683. As to these stat-

utes. Chancellor Kent says :
" We have

not in this country re-enacted the statutes

of mortmain, or generally assumed them

to be in force ; and the only legal check

to the acquisition of lands by corporations

consists in those special restrictions con-

tained in the acts, by which they are in-

corporated, and which usually confine

the capacity to purchase real estate to

specified and necessary objects, and in

the force to be given to the exception of

•corporations out of the statute of wills,

which declares that all persons other

than bodies politic and corporate may be

devisees of real estate." 2 Kent Com.

282. In Perin v. Carey, 24 How. 465,

506, Mr. Justice "Wayne says: "The
English statutes of mortmain were

never in England supposed to have

been meant to extend to her colonies

and were never in force in those of

them in America which became in-

dependent states but by legal enact-

ment." And to the same effect see

Beall V. Fox, 4 Ga. 404; Moore

V. Moore, 4 Dana 354. In OdeU v.

Odell, 10 Allen 6, Gray, J,, says:

" Many charitable devises have been de-

feated in England under the St. of 9

Geo. II., c. 36, prohibiting alienations or

dispositions of land to charitable uses

unless by deed made twelve months and

enrolled in chancery six months before

the donor's death. But that statute, like

some earlier mortmain acts, was wholly

English, dictated by considerations of

local policy, and did not extend to Scot-

land, Ireland or the colonies. , lb., ? 6,

ad fin. Tudor on Charitable Trusts 94,

96, and cases cited. 4 Dane Ab. 5, 238,

239. 2 Kent Com. (6th ed.) 282, 283.

Perin v. Carey, 24 How. 500. The simi-

lar provision in the Prov. St. of 28 Geo.

II., c. 9, passed in the Province of Mas-

sachusetts Bay at, a time when the in-

fluence of England was strongest, was re-

pealed immediately after the revolution

and has not been re-enacted in this com-

monwealth. St., 1785, c. 51. Bartlet v.

King, 12 Mass. 545." See, too. Chambers

V. St. Louis, 29 Mo. 543 ; Levy v. Levy,

33 N. Y. 97 ; King v. Woodhull, 3 Edw.

Ch. 79; Dom. and For. Miss. Society

Appeal, 30 Penna. St. 425. In Method-

ist Church V. Eemington, 1 Watts 218,

Gibson, J., says :
" The statutes of mort-

[(2) Dolan V. Macdermot, L. E., 5 Eq.

60, 3 Ch. 676.]

(a) Howse v. Chapman, 4 Ves. 542;

Att.-Gen. v. Heelis, 2 S. & St. 67 ;
[Mit-

ford V. Eeynolds, 1 Phil. 185.]

(b) Johnston v. Swann, 3 Mad. 457.

(c) Townley v. Bedwell, 6 Ves. 194

;

[but it is not clear that it would have

been so decided unless the testator had

signified his expectation that the garden

would be a public benefit.]

(d) British Museum v. White, 2 S. &
St. 595.

[*209
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and the Humane Societies
;]

(e) to the widows and orphans, (/) or the

poor inhabitants (^'j of a parish, ("poor" being construed those not

receiving parochial relief;) (A.) to the churchwardens in aid of the

poor's rate
;
[i) to the widows and children of seamen belonging to a

main have been extended to this state

only so far as they prohibit dedications

of property to superstitious uses and

grants to corporations without a statutory

license." Potter v. Thornton, 7 B. I.

252; McCarter «. Orphan Asylum, 9

Cow. 437. So, too, in the State

^. Griffith, 2 Del. Ch.-400, Chancellor

Johns says :
" The mortmain acts did not

extend to the British colonies and Sir

William Grant says in Att.-Gen. u. Stew-

art, 2 Mer. 164, that in its causes, ob-

ligations, provisions, qualifications and

exceptions it is a law wholly English,

calculated for purposes of local policy,

complicated with local establishments,

and incapable, without great incongruity

in its efiects, of being transported, as it

stands, into the code of any other country.

It thus appears that anterior to the stat-

ute 9 Geo. II., ch. 36, a devise of land to

charitable uses was not invalid and was

only rendered so by the provisions of

that act and further that the rule of per-

petuity was inapplicable." In many of

the states statutes have been passed re-

stricting the power of corporations to

take and hold land, and this more es-

pecially as to religious societies and

churches. These latter restrictions relate

generally to the quantity or value of the

land which such society may take and

hold. Whether a devise to such society

of property in excess of the permitted

amount can be objected to on that ground

by any private contestant of the will, or

by anyone but the state, is a question on

which the authorities are not perfectly

agreed.' It may be added that the statu-

tory restriction upon charitable or other

corporations taking land in excess of a

certain value, is now held to be rather a

restriction laid upon the testator than

upon the corporation, (especially if it be-

incorporated, as is usual, in the statute of

wills,) and as such will not prevent the

corporation so incorporated from taking

lands by devise in another state, where

such restriction docs not exist. In Thomp-

son V. Swoope, 24 Penna. St. 474, Lowrie,

C. J., says :
" Where a corporation of

another state is generally competent to

take and hold lands, the prohibition in

the statute of wills against all devises of

lands to corporations does not prevent

them from taking and holding land in

this state by devise ; for the statute of

wills is intended to regulate the testa-

mentary power of their own citizens, not

of ours—to define the capacity of testa-

'

tors, not of corporations." See also Meth-

odist Episcopal Church v. Kemington, 1

Watts 218. " It is however," says Run-

yon, C, in De Camp v. Dobbins, 2 Stew.

(N. J.) 42, " enough to say on this head;

as has been before suggested, that if

the corporation exceeds the prescribed

amount, though it be by an original pur-

chase, nobody but the state can interfere

with the holding of the property which

it acquires, and it is a matter of which

individuals cannot avail themselves in

[(e) Beaumont v. Oliveira, L. E.., 6 Eq.

634, 4 Ch. 309.]

(/) Att.-Gen. v. Comber, 2 S. & St. 93;

[Thompson v. Corby, 27 Beav. 649.]

{g) Att.-Gen. v. Clarke, Amb. 422, also

14 Ves. 364.

{h) Bishop of Hereford v. Adams, 7

Ves. 324 ; Att.-Gen. v. Wilkinson, 1 Beav.

372 ;
[and see Att.-Gen. v. Bovill, 1 Phill.

762 ; Att.-Gen. v. Corporation of Exeter,

2 EuBS. 45.] As to a gift to the inhabi-

tants of a place, see Rogers k Thomas, 2
Kee. 8.

(i) Doe V. Howell, 2 B. & Ad. 744.
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port; (A) [to "poor credible industrious persons, residing at A., with

two children or upwards, or above fifty years of age, maimed or other-

wise unable to get a living;" (?) for preaching a sermon, keeping the

chimes of the church in repair, playing certain psalms, and paying the

any way. Ang. & Ames on Corporations,

g 152 ; 2 Washb. on E. P. 567 ; Attorney-

•General v. Bowyer, 3 Ves. 727 ; Vidal v.

Philadelphia, 2 How. 191; Wade v.

American Colonization Society, 7 Sm. &
M. (Miss.) 663." In some of the United

States, acts similar to that of 9 Geo. II.

have been passed. Thus, in California,

(Code 1874, § 6313,) it is provided that,

" No estate real or personal shall be be-

-queathed or devised to any charitable or

benevolent society or corporation or to

any person or persons in trust for charit-

able uses except the same be done by

will duly executed at least thirty days

before the decease of the testator and if

so made at least thirty days prior to such

decease, such devise or legacy, and each

of them shall be valid, provided that no

such devises or bequests shall collectively

exceed one-third of the estate of the tes-

tator leaving legal heirs, and in such case

-a fro raid deduction from sach devises or

bequests shall be made, so as to reduce

the aggregate thereof to one-third of such

estate ; and all dispositions contrary

hereto shall be void and go to the residu-

:ary legatee, next of kin or heirs according

to law." In. Delaware (Eev. Slat. 1874,

p. 194,) all gifts shall be by deed irrevo-

<!able and unconditional, executed at least

one year before donor's decease. In

Georgia (Code 1873, | 2419,) "No person

leaving a wife or child or descendants of

a child shall by will devise more than

one-third of his estate to any charitable,

religious, educational, or civil institution

to the exclusion of such wife or child

;

and in all cases the will containing such

devise shall be executed at least ninety

days before the decease of the testator or

such devise shall be void." In Missis-

sippi the statute (Eevised Code 1871, §|

2440, 2441,) makes void all gifts by will,

of either real or personal property, to any

religious society or for any charitable use.

In New York (3 Eev. Stat. 58, I 4,) the

statute provides that no person having

husband, wife, child or parent may devise

or bequeath more than one-half of his

real estate to charity. In Ohio (4 Say-

ler's Stat. 3361, ? 1,) if the testator leave

issue, or their legal representatives, a

devise or legacy to charitable- purposes is

void, unless the will be executed twelve

months before the testator's decease. In

Pennsylvania (Eev. Stat. 1871, p. 190, §

11,) a gift to charity by will must be

made in the presence of two witnesses, at

least one month before testator's decease.

In Michigan (Comp. Laws, § 2009,) it is

provided that no gift shall be made by
will to any church, congregation or relig-

ious society, or for the use of any ecclesi-

astical eleemosynary institution connected

with or under control of any church, &c.,

unless the will be executed at least two

months before testator's decease, nor shall

such gift by will be made during testator's

last sickness. In Missouri the constitu-

tion makes void every devise of land and

bequest of chattels to a, minister, public

teacher or preacher of the gospel, as such,

or to any religious sect or denomination.

[k) Powell V. Att.-Gen., 3 Mer. 48.

[[I) Eussell •;. KeUett, 3 Sm. & Gif.

264. It was held first, that the gift pointed

to individuals, and some having died

before payment, that. there could be no

execution cy pres ; but secondly, that the

gifts were charitable, and did not pass to

the representatives of those who, though

they survived the testatrix, died before

payment. See Mahon v. Savage, 1 Sch,

& L. Ill, stated post ch. XXIX.
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singers in church
;
(m) for building an organ gallery in a church, (n)-

or repairing and ornamenting a chancel, (o) or repairing a memorial

window and mural monuments in a church
; (p) for endowing or erect-

ing a hospital
; (q) to a society formed principally for teaching poor-

It is believed that the statute of charitar

ble uses (43 Eliz., c. 4,) has been expressly

and specifically repealed in none of the

United States : though this result has

probably been eifeoted in more than one

state by a general repealer of all English

or British statutes, or an act making such

statutes of no force, as mentioned above.

In other states a general act giving fprce

to English statutes has been held to

include this act as one of a general nature.

In a few states the statute has been sub-

stantially re-enacted by the passage of a

similar act. In Connecticut (Gen. Stats.

1875, tit. 18, oh. 6, ? 62,) it is provided by

an old statute, dating from 1684, that " all

estates that have been or shall be granted

for the maintenance of ministers of the

gospel or of schools of learning or for the

relief of the poor or for any public and

charitable use shall forever remain to

the uses to which they have been or shall

be granted according to the true intention

and meaning of the grantor and to no

other use whatever." In Kentucky, the

general statutes of 1877, p. 188, ch. 13, ?

1, validate gifts " for the relief or benefit

of aged or impotent and poor people, sick

and maimed soldiers and mariners, schools

of learning, seminaries, colleges, universi-

ties, navigation, bridges, ports, havens,

causeways, public highways, churches,

houses of correction, hospitals, asylums,

idiots, lunatics, deaf and dumb persons,

and blind, or in aid of young tradesmen,

orphans, or for the redemption of priso-

ners or captives, setting out of soldiers or

for any other charitable or humane pur-

poses." In Rhode Island a similar statute

was passed in 1721, and is still fotind in.

the revised statutes of 1844. In Virginia

an act (Code 1873, tit. 23, ch. 71, ? 2, p,

668,) makes valid devises for purposes of

education. In West Virginia, (Code 1868,

ch. 57, § 1, p. 484,) provides for devises for

religious worship. In most, if not all, of

the other states, the matter has been left

without express legislation. In some of

these the statute has been held to be in.

force still, in principle and substance, if

not in letter. See Perry on Trusts, § 748,.

and note; Wms. Ex'rs (6th Am. ed.)

1133, n. ; 2 Kedfield on Wills 524, n. In.

Carter v. Balfour, 19 Ala. 814, legacies to-

Baptist Missionary and American Bible

Society were sustained, Coleman, J., say-

ing: "I think it clear that according to-

the English authorities those bequests-

would be sustained independent of Ihe-

statute of Elizabeth. There seems to be

greater contrariety among the American

than the English decisions on this sub-

ject, but I think the weight of American,

authority is decidedly in favor of such

bequests. With the view I take of this-

case it is not necessary to inquire whether

the statute of 43 Elizabeth is in force ia

this state. It appears that the statute wa»
passed in the year 1601 and the first

settlement of Virginia (this being the

first settlement in any part of the United

States) was in 1607." In the same state,

eleven years later (1862), in Williams v.

Pearson, 38 Ala. 299, gifts for the

support of ministers and education of

poor children were sustained. In this

case Judge Walker says, "Our inves-

tigation of the cases has satisfied us

(m) Turner v. Ogden, 1 Cox 316 ; see

also Durour v. Motteux, 1 Ves. 320.

(n) Adnam v. Cole, 6 Beav. 353.

(o) Hoare v. Osborne, L. B., 1 Eq. 585.

(p) Hoare v. Osborne, sup. ; In re Big-

ley's Trust, 36 L. J., Ch. 147.

(q) Pelham v. Anderson, 2 Ed. 296, 1

B. C. C. 444 ; Att.-Gen. v. Kell, 2 Beav. 575^
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children and nursing the sick
;
(r) to found prizes for essays

;
(s) to

deserving literary men who have been unsuccessful
;
[t) for letting out

land to the poor at low rent
j
(u) for the increase and encouragment

that the current of American authority-

is in favor of the doctrine that trusts for

charitable uses are favored by courts of

equity and that, independent of the stat-

ute of Elizabeth and of the prerogative

power, there is an original and inherent

jurisdiction in those courts to sustain on

account of their charitable purposes

trusts, which but for the charity feature

would be held void. * * * It will be per-

ceived that we do not recognize the whole

of the English doctrine of charities as in

force here. A considerable portion of it

is not adapted to our political condition

and has been rejected by our courts. *

* * But, the cy pres doctrine and the

prerogative power to carry out, indefinite

charities being excepted, the law of

charities as administered in the English

Court of Chancery is substantially our

law." In Connecticut the statute of

charitable uses is not in force. Adys v.

Smith, 44 Conn. 60. In Georgia it has

been held that the statute of Elizabeth in

its principles but not in its forms of pro-

ceeding has been adopted in that state.

Beall V. Fox, 4 Ga. 404. In Illinois it is

said, "Our state not only adopts the com-

mon law of England but also all statutes

in aid thereof passed prior to 4 James I.,

(except three statutes, of which the stat>

ute of Elizabeth is not one)." Plumleigh

V. Cook, 13 111. 669 ; see, too, Starkweather

v. American Bible Society, 72 111. 50;

Heuser v. Allen, 42 111. 425. In Indiana

the statute of Elizabeth has been held to

be in force. McCord v. Ochiltree, 8

Blackf. 15. Dewey, J., saying in

that case, "The statute in question we

conceive to be in aid of the common law,

for though it gave no new jurisdiction to

the Court of Chancery, it enumerated and

specified subjects of its cognizance which

prior to its passage seefa to have been in-

volved somewhat in doubt and obscurity
;"

but see the case of Grimes v. Harmon, 35

Ind. 246, (a. d. 1871,) in which this seems

to be questioned by Judge Buskirk, whose

remarks are, however, called forth by, and

seem to relate almost wholly to, the ques-

tion of cy pres execution of charities, con-

sidered in a later place in this chapter.

So in Gass v. Wilwhite, 2 Dana 170,

Nicholas, J., says, "The statute of Eliza-

beth has never been repealed nor is there

anything in it of so peculiar and local a

character as to exclude it from adoption

under the rule embracing all English

statutes of a general character prior to 4
James I. It is treated as in force and
has been acted on in several of the states."

And two years later (in 1836) Chief Jus-

tice Eobertson said of the same statute in

Moore v. Moore, 4 Dana 354, "The first

object of the statute being general and

beneficial and not local or peculiar to the

,

policy of England, when the Virginia

colony was first planted at Jamestown

under the auspices of Smith in 1607, we
should presume that so much of the stat-

ute as was applicable was imported and

recognized as a part of the law of the

mother country claimed by the colonists

in the provincial settlement. As the

statute was in force at and before 1606

(the date of the Virginia charter) there

was no necessity for re-enacting it in the

colony, as there would have been, had it

been enacted in England since the 4th

James I., the year of the charter." And
so again in 1867 in the language of

Eobertson, J., in Cromie v. Louisville

(r) Cooks V. Manners, L. E., 12 Eq. 574.

(a) Farrer v. St. Catharine's College,

L. E., 16 Eq. 19.

(t) Thompson v. Thompson, 1 Coll. 395.

(it) Crafton v. Frith, 15 Jur. 737, 20 L.

J., Ch. 198.
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of good servants
;
(x) fqr the benefit of ministers of any denomiuation

of Christians
; (y) or for the *beaefit, advancement, and propagation

of ediMsation and learning in every part of the world
;
{z) for establish-

Orphan House, 3 Bush 371, "While the

statute of Elizabeth concerning charities

was constructively abolished in Kentucky

(1 R. S. 177), it was in American phrase

substantially re-enacted (Id., page 235,)

and thus, though the ultra-judicial cy pres

doctrines, which royal prerogative altered

as excrescences, had by its repeal been

cut off as tumors. The aim of our own

statute for upholding charities is to make

such as it enumerates available, when-

ever so defined as to be judicially identi-

fied and applied—that judicial legislation

or rather royal usurpation of the preroga-

tive of changing or making wOls was re-

pudiated by this court, while the statute

of Elizabeth was itself recognized as the

law of this state. It has also been re-

nounced in some other states." In Maine,

the statute has been held to be in force.

Tappan v. Debois, 45 Maine 122. And in

Drew V. Wakefield, 54 Maine 297, Apple-

ton, C. J., says of it :
" It was determined

in Going v. Emery, 16 Pick. 107, that the

statute of 43 Eliz., cliap. 4, relating to

charitable gifts and uses forms in princi-

ple and substance a part of the law of

Massachusetts. The same course of rea-

soning adopted in that court shows it a

part of tlie common law of this state."

In Massachusetts, the statute has been

repeatedly and expressly held to be in

force, without reference to many other

cases. in which it is assumed and acted

upon. Going V. Emery, 16 Pick. 107 (a.

D. 1834) ; Sanderson v. White, 18 Pick.

328, (A. D. 1836,) in which case Shaw, C.

J., says :
" Since the passage of the act

of 43 Eliz., ch. 4, it has been an estab-

lished rule that all gifts are to be deemed

charities which are enumerated in the

statute as such and none other. * * *

We consider the statute to be' in force

here, at least so far as to determine which

are gifts to charitable uses." So Burbank
V. Whitney, 24 Pick. 146 (a. d. 1839)

;

Washburn v. SewaU, 9 Mete. 280 (1845)

;

Taintor v. Clark, 5 Allen 66, (1862,) iu

which case the trust was declared to be

"within the statute of 43 Elizabeth

which in principle and substance is in

force in this state." So Judge Chap-

man, in Dexter v, Gardner, 7 Allen 243

(1863) :
" Since the decision of Earle v.

Wood it must be considered as settled

that the statute 43 Eliz., ch. 4, is a part

of our common law and that a trust for

the use of a well-known religious com-

munity is valid though that community

may be a voluntary body and not incor-

porated." So, too, Drury v. Natick, 10

Allen 169 (1865). In Mississippi, in

Wade V. American Colonization Society,

7 Sm. & M. 695, Judge Clayton, after say-

ing that definite charities, such as those

in question, are trusts which equity will

execute, adds :
" It is therefore wholly

unnecessary for us to inquire whether the

statute of 43 Elizabeth is in force iu this

state." In Missouri, in the case of Cham-

{x) Liscombe v. Wintriugham, 13 Beav.

87.

{y) Att.-Gen. v. Hickman, 2 Eq. Abr.

193; Att.-Gen. v. Gladstone, 13 Sim. 7;

Att.-Gen. v. Cock, 2 Ves. 273 ; Att.-Gen.

V. Lawes, 8 Hare 32 ; Shrewsbury v.

Hornby, 5 Hare 406 ; Grieves i). Case, 4

B. C. C. 67, 2 Cox 301, 1 Ves., Jr., 548

;

Milbank V. Lambert, 28 Beav. 206
;

[*210]

Thornber v. Wilson, 3 Drew. 245, 4 Id.

350 ; secits if it he to the person now min-

ister, semb. Id. 351.

(s) Whicker v. Hume, 14 Beav. 509, 1

D., M. & G. 506, 7 H. L. Cas. 124. "Learn-

ing" was taken to mean "being taught:"

not "knowledge," which would have been

too indefinite.
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ing and upholding an institution for the investigation and cure of

diseases of quadrupeds and birds useful to man, and for maintaining

a lecturer thereon
;
(a) and gifts in aid of the public revenue of the

bers V. St. Louis, 29 Mo. 543, already re-

ferred to, the statute has been held to be

in force. In North Carolina, it was held,

in 1842, in the case of the State v. Gerard,

2 Ired. Eq. 210, that the statute of 43

Elizabeth was in force in that state until

superseded by the revised statutes. The
statute has been held to be local—not in

aid but in restraint of the common law

—

and not in force. Dashiell v. Attorney-

General, 5 Harr. & J. 392 ; Ould v. Wash-
ington Hospital, 5 Otto 303. So in

Norris v. Thompson, 4 C. E. Gr. (N.

J.) 307, it was declared that this statute

was not in force in New Jersey, Chancel-

lor Zabriskie holding it to be an enlarge-

ment and not a limitation of the authority

of chancery. But the cases are numerous

in New Jersey in which charities have

been upheld. In De Camp v. Dobbins, 2

Stew. (N. J.) 36, already cited, it is said

by Chancellor Eunyon, in 1878, that " tlie

general principle is that courts of chan-

cery uphold and administer gifts, where

they are made to particular purposes which

axe charitable within the letter and spirit

of the statute just referred to (43 Eliza-

beth) or where they are made to charity

generally, if there is a trustee with power

to make them definite. But the word

charity has obtained a signification in

law, and courts do not uphold and admin-

ister trusts for particular purposes which

are not charitable within the meaning of

the law nor trusts expressed in general

terms which do not come within the legal

signification of the word charity.'' In New
York, the statute 43 Elizabeth is included

in the general repealer of all English

statutes, and is not in force. Levy v.

Levy, 33 N. Y. 97 ; Yates v. Yates, 9

Barb. 345. In Ohio it has been held, by

the United States Supreme Court, that

the principles of the statute form part of

the common law, but the statute as such

is not in force there. See Perin v. Carey,

24 How. 465, 506. In the language

of Mr. Justice Wayne, in this case

;

" Without there is a particular enactment

for such purposes the statute of 43 Eliza-

beth chapter 4 could never have been in

force in Ohio. Nor do we think it to be

a point of judicial uncertainty there, for

we cannot find a decision in the courts of

Ohio directly declaring that it ever was.

* * ' * Though it was a remedial stat-

ute to correct abuses it was a restraining

statute of the common law right of every

man to dispose of his property by will as

he pleased. The law taken from Vir-

ginia for Ohio made statutes and acts of

parliament in aid of the common law,

which were of a general nature and not

local to the kingdom, in force in Ohio.

It was not in aid of the common law but

being restrictive of it, it should have, as

to the place assigned for its operation, a

strict interpretation." In Pennsylvania,

where charitable bequests are of frequent

occurrence, and are liberally construed,

it has been held by a long course of de-

cisions that the statute as such is not in

force, but that in substance and spirit it

is still the law of the state. Thus, in

1832, in Methodist Church v. Eemington,

1 Watts 218, Gibson, C. J., says :
" Equity

powers in support of charitable uses seem

to be found rather in necessity and in the

conptitution of the court than in the pro-

visions of the 43 Elizabeth which is not

in force here." In 1843, in the case of

Zimmerman v. Anders, 6 Watts & S.

218, Sergeant, J., says: "Though the

statute of Elizabeth is not in force in

(a) London University v. Yarrow, 23 Beav. 159, 1 De G.

Marsh v. Means, 3 Jur. (N. S.) 790.

J. 72. And see
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state; (6) and finally, gifts for any purpose which is either for the

public or general benefit of a place, (c) or tends towards public religious

Pennsylvania, it would seem it is so con-

sidered rather on account of the inappli-

cability of its regulations as to the modes

of proceeding than in reference to its

conservative powers ; these I conceive

have been in force here by common usage

and constitutional recognition, and not

only these but the more extensive range

of charitable uses which chancery sup-

ported before that statute and beyond it."

In 1844, in the case of Thomas v. Ell-

maker, 1 Pars. Cas. 98, King, P. J., says

:

"Although it has been held in our Su-

preme Court that the statute of 43 Eliza-

beth, under which the English courts of

chancery in general regulate and con-

trol such charities, is not in force in

Pennsylvania, yet a common law analo-

gous in its results to those of the stat-

ute exists in this state, by which such

subjects are placed under legal control

and protection." In 1848, in the case

of "Wright V. Linn, 9 Penna. St. 433,

and in 1858, in the case of Cresson's

Appeal, 30 Penna. St. 437, it was said to

be in principle, though not in terms,

adopted as part of the common law of

Pennsylvania. In 1857, in the case of

Price V. Maxwell, it is said by Lewis, C.

J. :
" It is well settled that charity neither

originated in this statute nor is confined

to its enumeration of objects." In 1858,

in the case of Domestic and Foreign

Missions Appeals, 30 Penna. St. 425, it is

said by Strong, J. : "The British statutes

of mortmain were never in force here and

though the statute of 43 Elizabeth has not

been enacted, yet its spirit has been fully

recognized in judicial decisions." "In

the case of a will making a charitable

bequest, it is immaterial how vague,

indefinite and uncertain the objects of the

testator's bounty may be, provided there

is a discretionary power vested in some
one ov€a^ its application to those objects."

So, in 1866, in the case Miller v. Porter,

53 Penna. St. 292, "Woodward, J., de-

clared that the statute did not extend to

Pennsylvania, " though its principles

have been often recognized and declared

to be part of our common law." And,
lastly, in the case of Bethlehem v. Perse-

verance Company, 81 Penna. St. 445, in

1876, the same rule is repeated by Mer-
cur, ,7. :

" "While the statute of 43 Eliza-

beth ch. 4 of charitable uses is not ex-

tended to Pennsylvania yet the principles

of it as applied by chancery in England

have long been recognized as in force

here by common usage." And to the

same effect as to Pennsylvania: "Vidal v.

Girard, 2 How. 127 ; Fountain v.

Eavenel, 17 How. 369. So, in Ten-

nessee, it is held not to be in force.

Green v. Allen, 5 Humph. 170 ; Pranklia

V. Armfield, 2 Sneed 305. So, in Texas.

Hopkins v. Upham, 20 Texas 89. In

Burr V. Smith, 7 Vt. 241, "Williams, C,
says :

" "We are not disposed, however to

say that the statute is in force here,

although there is not wanting a very

high authority for the position." In

Virginia the statute has been repealed

with other English statutes. (See former

part of this note.) See also Baptist Asso-

ciation V. Hart, 4 "Wheat. 1; Gal-

lege V. Att.-Gen., 3 Leigh 450; Hoy v,

Bowzie, 25 Gratt. 599 ; "WheeW v. Smith,

9 How. 55.

(6) Thellusson v. "Woodford, 4"Ves. 227

;

Nightingale v. Goulbourn, 5 Hare 484, 2

Phil. 594; Newland v. Att.-Gen., 3 Mer.

684 ; Ashton v. Lord Langdale, 4 De G.

& a. 402.

(c) Per Lord Cottenham in Att.-Gen. v.

Aspinal, 2 My. & Cr. 622, 623 ; Att.-

Gen. V. Corporation of Shrewsbury, 6
Beav. 220; Att.-Gen. v. Corporation of

Carlisle, 2 Sim. 437 ; British Museum v.

White, 2 S. & St. 596.]
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instruction or edification,] (d) have been respectively held to be charita-

ble. 2 [And in this respect the court makes no distinction between

one sort of religion, or one sect and another. Their promotion or

advancement are all equally "charitable," provided their doctrines are

(d) Att.-Gen. v. City of London, 1 Vea.,

Jr., 243; Powerscourt v. Powerscourt, 1

Moll. 616 ;
[Baker v. Sutton, 1 Keen 232

;

Att.-Gen. V. Stepney, 10 Ves. 22 ; Town-

shend v. Carus, 3 Hare 257 ; Lloyd v.

Lloyd, 2 Sim. (N. S.) 266 ; Wilkinson •<,.

Lindgren, L. B., 5 Ch. 570; Cocks v.

Manners, L. E., 12 Eq. 585, per Wickens,

V. C.

2. Boyle, in his work on Charitable

Uses, enumerates as charities ''not in

terms mentioned or described in the stat-

ute," "yet considered to be comprised

within its scope and equity : '' Hospitals,

churches, repairing parsonage, maintain-

ing preacher, church-organ and singers,

societies for propagation of the gospel,

and such public uses as supplying a town

with water, city improvements, botanical

garden, life-boat, British museum, ,and

"almost every act, purpose or object

which can be considered as having any

legitimate connection with charity."

Boyle on Char., pp. 39-60. To the above

enumeration and that in the text may be

added the following objects held to be

charitable in the different states :

Alabama—missionary and Bible socie-

ties, Carter v. Balfour, 19 Ala. 814 ; asso-

ciations for ministerial relief, Williams v.

Pearson, 38 Ala. 299 ; toward erecting a

monument to A, Gilmer i;.Gilmer, 42 Ala.9.

Arkansas—churches, Grissom v. Hill,

17 Ark. 483.

Qmneclicul—churches "for the purpose

of supporting the gospel," Lockwood

V. Weed, 2 Conn. 287 ; asylum for deaf

and dumb, American Asylum v. Phcenix

Bank, 4 Conn. 172 ; schools, Fuller

V. Plainfield Academy, 6 Conn. 544;

societies for the support of the bishop.

Trustees of Bishop's Fund v. Eagle

Bank, 7 Conn. 476 ; burying ground,

Chatham v. Brainard, H Conn. 60;

societies for the propagation of the

gospel, Brewster v. McCall, 15 Conn. 274 ;.

to church for support of rector, Ayres v.-

Mead, 16 Conn. 291 ; missitaary and'

Bible societies, American Bible Society

V. Wetmore, 17 Conn. 181 ; for the sup-

port of indigent young men preparing for

the ministry. White v. Fisk, 22 Conn. 31

;

to a town for repairing highways and

bridges, Hamden v. Kice, 24 Conn. 350

;

education, Treat's Appeal, 30 Conn. 118
j

Birchard v. Scott, 39 Conn. 63.

Delaware—for maintenance and educa-

tion of the poor, State v. Griffith, 2 Del.

Ch. 392.

Georgia—missionary and Bible societies,

BeaU V. Fox, 4 Ga. 404; American Colo-

nization 'Society, Walker v. Walker, .25'

Ga. 420 ; School, Silcox v. Harper, 32 Ga.

639 ; Baptist Convention of Georgia,

Eeynolds v. Bristow, 37 Ga. 283 ; education

of poor children, Newson v. Starke, 46 Ga,

88, overruling BeaU v. Drane, 25 Ga. 430..

Illinois—for education of poor children,

Heuser v. Allen, 42 111. 425
;
public drain-

age, Henry County v. Winnebago Drain-

age Company, 52 111. 454.

Indiana—for the diffusion of useful

knowledge and instruction amongst-

the institutions, clubs, libraries or meet-

ings of the working class, Sweeny v.

Sampson, 5 Ind. 465; for the education

of pious indigent young men preparing

for the ministry, McCord v. Ochiltree, 8-

Blackf. 15 ; education of children of this-

town, Common Council of Eichmond v.

The State, 5 Ind. 334; masonic lodge,-

Indianapolis v. Grand Master, 25 Ind.

518; education of colored children in-:

the state. Ex parte Lindley, 32 Ind. 367 ;.

masonic lodge for erection of a building.

Cruse V. Axtel, 50 Ind. 49; education,

Craig V. Secrist, 54 Ind. 420 ; relief of

poor widows, De Bruler v. Ferguson, 54
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not subversive of all religion, or all morality.] (e) It is evident from

the preceding examples, that, to constitute a charity in the legal sense,

the poor need not be (though they commonly are) its sole or especial

objects; on which principle. Sir J. Leach treated a school for the

Ind. 549
;
poor orphans of county, Com-

missioners V. Eogers, 55 Ind. 297.

Iowa—for church erection, Miller v. Chit-

tenden, 2 Iowa 315 ; Johuson v, Mayne,

4 Iowa 180.

Kentudty—Shaker community, Gass

«. Wilhite, 2 Dana 170; education of

poor orphans, Moore v. Moore, 4 Dana

554; public seminary. Curling v. Cur-

ling, 8 Dana 38 ; institutions for dissemi-

mating the gospel. Chambers v. Baptist

Education Society, 1 B. Mon. 219 ; Att.-

Gen. k Wallace, 7 B. Mon. 611 ; church

and cemetery. Baptist Church v. Presby-

terian Chiu-ch, 18 B. Mon. 635 ; orphan

asylum, Cromie u. Louisville Orphan

Home, 3 Bush 371.

Louisiana—asylum for widows and or-

phans. Fink V. Fink, 12 La. Ann. 301

;

3Iilne V. Milne, 17 La. (0. S.) 46.

Maine—iov support of gospel minis-

try, Shapleigli v. Pillsburg, 1 Greenl.

,271 ; for glebe and parsonage, Sewall v.

Cargill, 15 Me. 414 ; for support of Uni-

versalist preaching, Kimball v. Universa-

list Society, 34 Me. 424 ; American Peace

Society, for the cause of peace, Tappan v.

Debois, 45 Me. 122; Howard u. Ameri-

can Peace Society, 49 Me. 288 ;
mission-

ary society, same case ; also Maine Bap-

tist Missionary Convention v. Portland,

€5 Me. 92; Straw v. Trustees, 67 Me.

493 ;
orphan asylum. Drew v. Wakeiield,

54 Me. 297 ; church erection, Swasey v.

American Bible Society, 57 Me. 526;

masonic lodge, Everett o, Carr, 59 Me.

325 ; for relief of testator's deserving re-

lations and such indigent persons as ex-

ecutors may think worthy. Drew v. "Wake-

field uhi swprra; for education of pious

relative of Calviuistic faith, a student for

the ministry—for education and cloth-

ing of needy children in B.—for relief of

testator's needy relations, and repair of

family burying ground, Swasey v. Ameri-

can Bible Society, M, swpra.

Massaehv^etts—for theological seminary,

Phillips Academy v. King, 12 Mass. 546

;

missionary society, Bai-tlett v. King, 12

Mass. 537 ; Sunday-school library, Fair-

banks V. Lamson, 99 Mass. 533 ; for books,

papers, lectures, &c., to " create a public

sentiment that will put an end to negro

slavery in the United States," Alt.-Gen. v.

Garrison, 101 Mass. 227; Jackson v.

Phillips, 14 Allen 550 ; also for relief of

fugitive slaves, lb. ;
" for the promotion

of agricultural and horticultural improve-

ments or other philosophical or philan-

thropioal purposes,'' Eotch . v. Emerson,

105 Mass. 433; home for aged women,

Goooh V. Association, 109 Mass. 558,

(though requiring payment on admission

of inmate) ; for aged poor. Fellows v.

Miner, 119 Mass. 541 ; hospital, McDon-
ald V. Mass. General Hospital, 120 Mass.

432; Bible society. Bliss v. American

Bible Society, 2 Allen 334 ; fuel for poor,

(e) Per Eomilly, M. B., Thornton v.

Howe, 31 Beav. 19, 20. In Briggs v.

Hartley, 14 Jur. 683, 19 L. J., Ch. 416, a

legacy for the best essay on the Suffi-

ciency of Natural Theology when treated

as a science, was held inconsistent with

•Christianity, and void. But this would

probably not be followed. In Pare -u.

<31egg, 29 Beav. 589, the doctrines of

Robert Owen (as to which see also Rus-

sell V. Jackson, 10 Hare 214,) were held

by Bomilly, M. R., to be visionary and

irrational, but not illegal as being irreli-

gious or immoral. The court is some-

times compelled to declare good as a

charitable bequest what it deems of very

doubtful public utility, per Lord Selborne,

L. B., 16 Eq. 24.]
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education of gentlemen's sons, as a "school of learning" within the-

statute 43 Eliz. (/)

[A gift to procure masses for the soul of the testator and others is-

not charitable
; (g) nor is a gift to a convent of nuns whose what are not

sole object is the sanctifying their own souls, and not per-
charitable
uses.

Webb V. Neal, 5 Allen 575; school

"wherein no book of instruction is to

be used except spelling books and the

Bible," Tainter v. Clark, 5 Allen 66;

yearly meeting of Quakers, Dexter v.

Gardner, 7 AUen 243; home for the

destitute, Odell v. Odell, 10 Allen 1;

public library and reading room for town,

Drury v. Natick, 10 Allen 169 ; education

and relief of the poor, Saltonstall v. San-

ders, 11 Allen 446; for the poor of a

particular church, Att.-Gen. v. Old South

Church, 13 Allen 474 ; support of evan-

gelical preaching and promotion of reli-

gious and charitable enterprises, Brown
V. Kelsey, 2 Cush. 243; Bible society,

Bartlett v. Nye, 4 Mete. 378 ; Winslow v.

Cummings, 3 Cush. 358 ;
" such charities

as shall be deemed most useful by execu-

tors," "Wells V. Doane, 3 Gray 201; for

support of the Universalist religious de-

nomination, North Adams v. Fitch, 8

Gray 421
;
prize for the most important

discovery or useful improvement on heat

or light made and published in America,

Amherst Academy v. Harvard College,

12 Gray 582; Seaman's Aid Society,

Tucker v. Seaman's Aid Society, 7 Mete.

188 ; female charitable society, Wash-
bume V. SewaU, 9 Mete. 280 ; for support

of city missionary of the Protestant Epis-

copal church, Sohier v. St. Paul's Church,

12 Mete. 250
;
parish of S., Sutton v. Cole,

3 Pick. 232 ; school, Hadley v. Hopkins

Academy, 14 Pick. 240 ; to the cause of

Christ for the promotion of true evangeli-

cal piety and religion. Going v. Emery,

16 Pick. 107 ; maintaining school teacher

at A., Sanderson v. White, 18 Pick. 328.

Michigan—school library, Maynard n.

Woodward, 36 Mich. 423 ; school, Hatha-
way V. Sackett, 32 Mich. 97.

Mississippi—for removal of slaves to

Liberia, Wade v. American Colonization.

Society, 7 Sm. & M. 695.

Missouri—for the poor. Chambers v. St.

Louis, 29 Mo. 543 ; for relief of emigrants-

and travelers, lb. ; Eoman Catholic con-

vent. Academy v. Clemens, 50 Mo. 167
;

church erection, Goode v. McPherson, 51

Mo. 126.

New Hampshire—for church purposes.

Union Baptist Society v. Candia, 2 N. H.
20 ; for support of ministry, Baptist Society

V. Wilton, 2 JSr. H. 508 ; Second Congrega-

tional Society v. First Society, 14 if. H.

315; Brown v. Concord, 33 N. H. 296;.

Dublin case, 38 N. H. 459 ; Newmarket
u. Smart, 4 Am. Law Eegister (N. S.) 390,.

.

N. H. Supreme Court, 1865; Methodist

seminary. Trustees v. Peaslee, 15 N. H.
317 ; missionary society, Parker v. Cowell,

16 N. H. 149 ; supporting school, Chapin

V. School District, 35 N. H. 445 ; masonic-

lodge funds, Duke v. Fuller, 9 N. H. 536,

New Jersey—for public school, McBride

V. Elmer, 2 Halst. Ch. 107 ; education of

poor orphans, Mason v. Methodist Epis-

copal Church, 12 C. E. Gr. 47 ; Baldwin

V. Baldwin, 3 Halst. Ch. 211; Stevens

Institute of Technology, Stevens v. Ship-

pen, 1 Stew. Eq. 532; church building

and work, Baldwin v. Baldwin, ubi

supra; De Camp v. Dobbins, 2 Stew. Eq.

36 ; to employ Universalist preacher.

Trustees of Cory Universalist Society v.

Beatty, 1 Stew. Eq. 570 ; relief of poor

widows. Mason v. Methodist Episcopal

Church, vii supra; orphan asylum^

Att.-Gen. v. Moore, 3 C. E. Gr. 256.

(/) Att.-Gen. II. Earl ofLonsdale, 1 Sim. [(g) See the cases cited, n. (d), ante p.

109. *205.
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forming any external duty of a charitable nature
;
(h) nor a gift for

the erection or repair of a monument, vault, or tomb, (i) *whether it

be to the memory or for the interment of the donor alone, (f) or of

himself and his family and relations, (k) unless it forms part of the

New York—support of ministry, Wil-

liams V. Williams, 8 N. Y. 525 (overruled

on other points)
;
public school, Newcomb

X,. St. Peters, 2 Sandf. Ch. 636
;
professor-

ship in seminary. Trustees v. Kellogg, 16

N. y. 83; charitable school, Matter of

New York Schools, 31 N. Y. 574; hospi-

tal, Burrill v. Boardman, 43 N. Y. 254;

TJtica Female Academy, Wetmore v.

Parker, 52 N. Y. 450 ; church, for church

uses, Christie v. Gage, 2 T. & C. (Sup. Ct.)

344; Boman Catholic convent, Banks v.

Phelan, 4 Barb. 80; Methodist society

and Friends, Wright v. Trustees of the

Methodist Episcopal Church, HofiRuau

Ch. 202; to town for erecting a town-

house, Goggeshall v. Pelton, 7 Johns. Ch.

292 ; Friends' meeting, ShotweU v. Mott,

2 Sandf. Ch. 46; Bible and missionary

societies, Hornbeck i;. American Bible

Society, 2 Sandf. Ch. 133.

North Carolina—orphan schools, State

. McGovern, 2 Ired. Eq. 9 ; free schools.

Griffin V. Graham, 1 Hawks 96 ; the poor

of B. county. State v. Gerard, 2 Ired. Eq.

210.

Ohio—for the poor inA andB townships,

Urmey v. Wooden, 1 Ohio St. 160 ; Bible

society, American Bible Society v. Mar-

shall, 15 Ohio St. 537 ; for the use of the

poor children of A county, Mclntyre v.

Zanesville, 17 Ohio St. 352 ;
poor school,

Zauesville C. and M. Company v- Zanes-

ville, 20 Ohio 483 ; for the advancement

and benefit of the Christian religion, to be

applied in discretion of executors. Miller

V. Teachout, 24 Ohio St. 525 ; American
Tract Society v. Atwater, 30 Ohio St. 77.

Pennsylvania—Roman Catholic priest,

McGirr v. Aaron, 1 Penna. (Penr. & W.)
49 ; church and burying ground, Beaver

V. Filson, 8 Penna. St. 327
;
public school,

Wright V. Linn, 9 Penna. St. 433;

Friends' meeting, Magill v. Brown,

Brightly 346 ; Pickering v. ShotweU, 10

Penna. St. 23; Friends' school, Price v.

MaxweU, 28 Penna. St. 23; missionary

society, Domestic and Foreign Missionary

Society Appeal, 30 Penna. St. 425 ; to

the city of Philadelphia for planting

shade trees, Cresson's Appeals, 30 Penna.

St. 437 ; for public improvements, Phila-

delphia V. Girard, 45 Penna. St. 9 ; for

public library, Donohugh's Appeal, 86

Penna. St. 306; for erection of college

buildings and library. Miller v. Porter, 53

Penna. St. 292 ; fire engine company,

Bethlehem v. Perseverance Company, 81

(h) Cocks V. Manners, L. E., 12 Eq.

574.

(i) Hoare v. Osborne, L. E., 1 Eq. 585

;

In re Eigley's Trust, 36 L. J., Ch. 147.]

(j) MpUick V. President of the Asylnm,

Jae. 180
;
[Adnam v. Cole, 6 Beav. 353

;

Lloyd V. Lloyd, 2 Sim. (N. S.) 255 ; Wil-

lis V. Brown, 2 Jur. 987; Trimmer v.

Danby, 25 L. J., Ch. 424.]

{h) See [Gravenor v. Hallum, Amb.

643 ;] Doe d. Thompson v. Pitcher^ 3 M.

& Sel. 407, 2 Marsh. 61, 6 Taunt. 359

;

[Eickards v. Eobson, 31 Beav. 244 ; Fow-

ler V. Fowler, 33 Beav. 616; Hoare v.
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Osborne, L. E., 1 Eq. 585 ; In re Eigle/s

Trust, 36 L. J., Ch. 147 ; Fisk v. Att.-Gen.,

L. E., 4 Eq. 621 ; Dawson v. Small, L.

E., 18 Eq. 114.] Lord EUenborough
suggested (3 M. & Sel. 407) that although

repairing a donor's own tomb was not a
charitable purpose, it was otherwise where
the tomb was for his family. But the

statute had been complied with, [and the

later cases admit no such distinction.

These cases also show that a trust for the

perpetual repair of a tomb, not being
charitable, is void as a perpetuity.
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fabric or ornament of the church. (1) Again, bequests for purposes

of benevolence, (m) or benevolence and liberality, (n) or general util-

ity, (o) or for pious purposes, (p) are not charitable bequests ; and a

gift to one of the chartered companies of the city of London to

Penna. St. 445; Thomas v. Elbnaker, 1

Pars. Gas. 98; for relief of Jewish poor,

Mayer o. Society for Visitation, &c., 2

Brewster 385 ; societies for relief of bodily

suffering, Blenon's Estate, Bright. 338

;

education of nephew for Eoman Catholic

priest, Flaherty's Estate, 2 Pars. Cas. 186

;

relief of disabled firemen, Potts v. Phila-

delphia Society, 8 Phila. 326 ; to prepare

students for gospel ministry, Heddleson's

Estate, 8 Phila. 602; for hospital for

blind and lame, Philadelphia v. Elliot,

3 Eawle 170 ; to churches for bread

for the poor of the congregation, Whit-

man V. Lex, 17 Serg. & E. 88 ; so gifts

towards paying the church debt and

•education of young students in the

ministry, lb. ; erection of church, Meth-

odist Episcopal Church v. Eemington, 1

Watts 218 ; erection of school, Martin v.

McCord, 5 Watts 493 ; Morrison v. Beirer,

2 Watts & Serg. 81 ; religious society,

{Schwenkeufelder Society,) Zimmerman

e. Anders, 6 Watts & Serg. 218 ; society

for relief of the poor, Grandom's Estate,

6 Watts & Serg. 537.

Rhode Island—relief of the destitute,

Derby v. Derby, 4 E. I. 414 ; erection of

Baptist meeting-house, Potter v. Thornton,

7 E. I. 252 ; school and meeting-house, M.

Street Baptist Society v. Hail, 8 E. I. 234
;

Brown V. Baptist Society, 9 E. I. 177.

South CbroZraor—church, for relief of

preachers and missionary purposes, Gibson

V. McCall, 1 Eich. L. 174 ; for Sunday-

school and purchase of Bibles, Attorney-

General V. Jolly, 1 Eich. Eq. 99.

Tennessee—General Assembly of Pres-

byterian Church, Frierson v. General As-

sembly of Presbyterian Church, 7 Heisk.

683 ; Methodist Conference, Green v. Al-

len, 5 Humph. 170; for an academy,

Franklin v. Armfleld, 2 Sneed 305 ; Mis-

sionary Society, Dickson v. Montgomery, 1

Swan 348 ; for the poor of a city, Horn-
berger v. Hornberger, 12 Heisk. 635 ; so for

flower garden and burying-ground, lb.

Texas—public schools, Bell «. Alexander,

22 Texas 350; Paschal v. Acklin, 27

Texas 196.

Vernwnt—for the education of freedmen,

McAllister v. McAllister, 46 Vt. 272 ; or

"of the scholars of poor people of the

county ofA.," Clement v. Hyde, 50 Vt. 716.

Virginia—to the minister and vestry of

the parish, for the poorest inhabitants,

Eichmond County v. Tayloe, Gilm. 336
;

school, (valid under code,) Kelly v. Love,

20 Gratt. 123 ; so, too, under code, to the

literary fund of a county, Kinuaird v. Mil-

ler, 25 Gratt. 107 ; Literary Fund v. Daw-
son, 10 Leigh 147; and to theological

seminary, though excluded by code, being

authorized to take by special law, Eay v.

Eowzie, 25 Gratt. 599.

In the United States Supreme Court,

the following gifts have been upheld

as valid charities, according to the law

of the states controlling the question:

Lorings v. Marsh, 6 Wall. 337, "for the

benefit of the poor," as determined by
trustees ; Ould v. Washington Hospital, 5

Otto 303, for hospital to be incorporated

by congress ; in New York, for erection

(l) Ante p. *209.

(m) James v. Allen, 3 Mer. 17 ; Li re

Jarman's Estate, 8 Ch. D. 584.

(n) Morice v. Bishop of Durham, 9

Ves. 399, 10 Ves. 532 ; contra by the law of

Scotland, Millar v. Eowan, 5 CI. & Fin. 99.

(o) Kendall v. Granger, 5 Beav. 300.

(p) Heath v. Chapman, 2 Drew. 417.

The trust was for masses "and other pious

uses :" and it was further held that even

if the latter could, standing alone, be sup-

ported as " such pious uses as were chari-

table," yet they were vitiated by being

connected with the direction for masses.
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increase their stock of corn, which they are (or were) compelled to keep

for the London market, is not charitable, since it is in effect a gift to-

the company absolutely, (q) A devise of lands upon trust
Llleyi). Hey. ,. ., , . ,

"^

to distribute the rents on certain days amongst several

specified families according to their circumstances, as in the opinion of

the trustees they might need assistance, has been held not to be a devise

for a charitable purpose, but a trust for the families named, and good

for so long as the rule against perpetuities would allow. How long

that was, was not decided.] (r)

In Ommanney v. Butcher (s) the testatrix declared as to certain

Bequests to be money that she wished it to be given in private charity.
given in private ,

ox./
charity bad. Sir T. Plumcr, M. R., held that the words did not create

a trust which could be carried into effect. The charities recognized by

the court were public in their nature, and such as the court could see

of asylum or marine liospital, Inglis v.

Trustees of Sailors' Snug Harbor, 3 Pet.

99 ; in Ohio, for schools and for support

of orphans, Perin v. Carey, 24 How. 465

;

in Pennsylvania, for Girard College and

for city improvements, Vidal u. Girard's

Ex'rs, 2 How. 127 ; for executors to dis-

tribute among such charitable institutions

as they may deem most beneficial to man-

kind, Fontain v. Ravenal, 17 How. 369 ; in

Maryland, for the education of the poor,

McDonough v. Murdock, 15 How. 367.

And in England—^for the education

of certain members of the testatoi-'s family

in a certain college, and to say certain

prayers on anniversaries of the testator's

death, Michel's Trusts, 28 Beav. 39 ; for

almshouses and schools, Dent v. AUcroft,

30 Id. 336; Bible Society, Graham v.

Paternoster, 31 Id. 30 ; school, Fisher v.

Brierly, 1 DeG., F. & J. 643 ; to the town

of Sheffield, for such objects of public

utility or for such other charitable pur-

poses as other funds held in trust for the

town were applicable to, Wilkinson v.

Barber, 14 L. E., Eq. 96.

Apart from the questions of indefinite-

ness of donation and incapacity of donee,,

to be discussed hereafter, the following

objects have been held 7U)t to be charitable-

in their nature : erecting a house of worship

for an established society specified. Old

South Society v. Crocker, 119 Mass. 1, (Mr.

Justice Wells saying of this, that " to give

it the character of a public charity there

must appear to be some benefit to be con-

ferred upon, or duty to be performed to-

wards, either the public at large or some
part thereof or an indefinite class of per-

sons;") "to secure the passage of laws

granting women, whether married or un-

married, the right to vote, hold office, man-

age and devise propertyand ^11 other civic

rights enjoyed by men,'' Jackson v. Phil-

lips, 14 Allen 550 ; for a school to be sus-

tained by subscription. Kirk v. King, 3

Peuua. St. 436 ; to the Infidel Society of

Philadelphia, Zeissweiss v. James, 63^

Penna. St. 465 ; to a " friendly society,''

whose funds are contributed by its mem-
bers for the benefit of those who become
disabled. Swift v. The Beneficial Society of

Easton, 73 Penna. St. 362 ; Babb v. Read,

5 Kawle 151 ; Blenou's Estate, Brightly 338.

(}) Att.-Gen. v. Haberdashers' Com- further as to gifts to poor relations, post

pany, 1 My. & K. 420. *213.]

(r) Liley v. Hey, 1 Hare 580. But see (s) T. & E. 260. [And see Nash v.

Gillam v. Taylor, L. E., 16 Eq. 581 ; and Morley, 5 Beav. 177.
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to the execution of; but here the disposition was confined to private

charity. Assisting individuals in distress was private charity; but

such a purpose could not be executed by the court or the crown. (<)

[So a gift to found a private ^museum, (u) or in aid of a subscription

library, (a;) or of a friendly society, (y) or for the benefit of an orphan

school kept by an individual substantially at his own expense, (z) is

not charitable.

A gift to an institution having a charitable object specified in the

gift, or to the governors of such an institution, (a) or to the minister

of a chapel and his successors, (6) will generally be deemed a gift for

the specified charitable object or chapel.] But a gift will not be

deemed charitable merely from the nature of the profes- Bequest not

sional character of the devisee, or on account of the testa- charitable on
^ account of pro-

tor having accompanied the gift with an expression of his fesaionaioroffl-
^

"

^
^

°
^

^ cial character

expectation, that the devisee would discharge the duties of legatee-

incidental to such character, however intimately those duties may con-

cern the welfare of others, as tiiis merely denotes the motive of the

gift, and not that the devisee is to take otherwise than beneficially.

Thus, in Doe d. Phillips v. Aldridge, (c) where the devise was to the

Rev. A. A., a dissenting minister (described as preacher at the meeting-

iiouse of L.) for life, the testator adding, "And I further expect that

he will, with the help of God, after my decease, without delay, settle

{t) Lord Langdale, M. E., thought a v. Prujean, 6 Ves. 567 ; and Cocks v. Man-
bequest " for the relief of domestic dis- ners, L. K., 12 Eq. 574. In the last case

tress, and assisting indigent but deserving the gift to the convent, though held not

individuals," a good charitable bequest, charitable, was still treated as a trust for

Kendall v. Granger, 5 Beav. 303. the purposes of the institution ; not in-

[u) Thomson D. Shakespear, Johns. 612, volving a perpetuity, but capable of be-

1 D., F. & J. 399. ing performed by the existing members

(x) Carne v. Long, 29 L. J., Ch. 503, 2 spending the gifts as they pleased
;
(as

D., F. & J. 75. to which, see Brown v. Dale, 9 Ch. D. 78

:

(y) In re Clark's Trust, 1 Ch. D. 497

;

and cf. Thomson v. Shakespear, Carne v.

also In re Button, 4 Ex. D. 54 (Meohau- Long, In re Clark's Trust, mp., which

ics' Institute). were void for perpetuity). In Aston v.

(z) Clark v. Taylor, 1 Drew. 642. Wood, L. E., 6 Eq. 419, a legacy " to the

(o) Per Lord St. Leonards, Incorpo- trustees of Zion Chapel, to be apportioned

rated Society v. Eichards, 1 D. & War. according to statement appending," no

294 ; and per Lord Hatherley, Att.-Gen. such statement forthcoming, was held to

V. Sidney Sussex Coll., L. E., 4 Ch. 730; fall into the residue. The express refer-

In re Magiiire, L. E., 9 Eq. 632. ence to a trust to be declared appears to

(6) Grieves v. Case, 4 B. C. C. 67, 2 Cox have rebutted any presumption in favor

301, 1 Ves., Jr., 548 ; Thornber v. Wilson, of the ch.ipel.]

3 Drew. 245, 4 Id. 351. See also Smart (c) 4 T. E. 264.

2 c [*212]
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and forward everything in his power, to promote and carry, on the

work of God at L. aforesaid, both in his lifetime and after his decease;"

it was contended, that tlie devise to A. A. was void, as charitable,

being not in his individual capacity, but in the character of preacher,

and in confidence that he would discharge the duties of that station.

But the court held that it was not charitable, and thought the point too

clear for discussion.

*Again, in Doe d. Toone v. Copestake, (d) where an estate was

devised to trustees, to be applied by them and the officiating minister

of the congregation or assembly of the people called Methodists

assembling at L., and as they should from time to time think fit to

apply the same ; it was held, that the devise was not charitable, the

application being left to the trustees still more indefinitely than it was

in Bishop of Durham v. Morice, [and it was not argued that the trust

was restricted to charitable purposes merely because the Methodist

minister was appointed a trustee, (e)

A legacy payable once for all may be charitable as well as one given

Legacy may for the Creation of a perpetual trust ; as, a lesracv to the
be charitable '^ ^

, , / rl • ithough pay- widows and orphans of a named place, ( f) or to six honest
able at once to ' ....
individuals. j^iid sobcr clergymen that are not provided with a living

of £40 ; (g) which could not in their nature have proceeded from

motives of personal bounty to particular individuals.

But a legacy payable once for all to poor relations (which includes

" oor reia^
"°"^ morc rcmotc than the statutory next of kin) (h) is

tiona " is nof
charitable

:

tions " is not
jjqj. charitable, (i) If it were, only such as were actually

(d) 6 East 328. ter (stated ante p. *206), was held not to

[(e) In the two cases last stated it was be charitable. Lord Hardwicke's note

only decided, that the devisees could of the decision is that it was good, " as if

recover at law the property devised, the a legacy of those sixty individuals " (7

trust (if any) not being charitable

;

Ves. 176) ; but that appears to be in

whether they took beneficially, or wheth- answer to the argument (1 Vern. 219)

er as trustees for the heir-at-law, the trust that " to suffer them to take by such a

being void for uilcertainty, it was not devise was almost to make a corporation

within the province of the court to deter- of them, and would keep them in a per-

mine. petual schism." Elsewhere (1 Ves. 536)

(/) Att.-Gren. v Comber, 2 S. & St. 93^ he says of the case, "The court held the

see also Eussell v. Kellett, 3 Sm. & Gif. charitable use was not contrary to law."

264. If Baxter had declined to select, would

(g) Att.-Gen. u. Glegg, Amb. 584. But the gift have been void for uncertainty ?

see Thomas v. Howell, L. E., 18 Eq. 198, (h) See ch. XXIX.

209, where it is said that the legacy to (i) Brunsden v. Woolredge, Amb. 507,

sixty poor clergymen in Att.-Gen. v. Bax- where by will dated 1757 (see R. L. 1764,

[*2]3]
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poor in contemplation of the court could take; [k) there might

be many comparatively poor relations, yet none of them would

take, and the legacy would be applied ey pres, or (if the doctrine of

oy pres were thought inapplicable) (Z) would wholly fail ; either of

which results would probably be a surprise to a testator who had

intended to benefit his "poor relations."

*But the gift of a fund for the perpetual benefit of poor relations

has frequently been supported as a charitable trust, (m) _uniessin-

If otherwise it would be void for uncertainty, since it perpltuai*

would be impossible to confine a trust for relations when- p™^'"*'""-

soever existing to next of kin by statute. It would also be void as a

perpetuity, though this is not a recognized ground for varying the con-

struction.

And in the case of a simple legacy the context may show that

charity and not kinship is the prevailing consideration
; Mahon ».

as seems to have been the case in Mahon v. Savage, (n)
®'^™se.

where the bequest was to "poor relations or such other objects of

charity as the testator should mention," and Lord Eedesdale held it to

be a charitable bequest and not transmissible to representatives.

The court does not take upon itself to frame schemes for the disposal

of money for any other than charitable purposes. All ah indefinite.. trusts void un-
moueys, therefore, not bequeathed m charity must have less for chanty,

some definite object, 3 or must devolve as undisposed of, (o) except in

A, fo. 536,) land was given to poor rela- 3. With reference to the matter of

tions, which, if a charity, would have uncertainty and iTulefiniteness, it may be

been void by 36 Geo. II., c. 9 (1736). remarked in genera! that a stricter rule

See also Widmore v. Woodroffe, Amb. is observed in the American than in the

636 (stated post ch. XXIX.), where the English courts. In the latter, the estab-

L. C.'s arguments from uncertainty and lished construction of the statutes of

from degrees of poverty assume that it Elizabeth, and the practice that has grown

was not a charity. up under it, has made of ''charity" a

(k) Att.-Gen. v. Duke of Northumber- charm to dispel all that in another gift

land, 7 Ch. D. 745. would be deemed fatal uncertainty, and

(I) As to cypres, see below. the rule applied to other non-charitable

(to) Isaac V. Defriez, 17 Ves. 373, n.

;

trusts has been in this regard greatly

White V. White, 7 Ves. 423 ; Att.-Gen. v. enlarged. Whether this is so at all, or

Price, 17 Ves. 371 ; Gillam v. Taylor, L. how far it is so in American law, is mat-

E., 16 Eq. 581 ; Att.-Gen. v. Duke of ter of disagreement between the states,

Northumberland, 7 Ch. D. 745. See also and, in some instances, between the courts

this distinction made in Brunsden v. of the same state. The discussion to

Woolredge, Amb. 508. which this question has given rise, as to

(n) 1 Sch. & L. 111.]

[(o) Morice v. Bishop of Durham, 9 Ves. 399, 10 Id. 522 ; James v. Allen, 3 Mer. 17.]

[*214]
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cases where it may be held that the trustee takes absolutely. The
general consideration of such gifts will be reserved for a subsequent

chapter, as more properly falling under the head of gifts void for

r uncertainty ; but it must be here noticed, that where the-

'lite bequest is for charitable pur[)oses, and also for purposes

of an indefinite nature not charitable, and no apportion-

the original jurisdiction and power of the

English courts of chancery prior to and

independent of the statute of 43 Elizabeth,

is reserved for a note at the end of this

section. Indefiniteness and uncertainty

may relate either to the person of the

donee or to the character and purpose of

the gift, and where the gift is in form of

a trust, either to the person of the trustee

or of the beneficiary, i . Uncertainty as

to the object of the gift.
—"It appears,''

says Story, J., " that since the statute of

Elizabeth the Court of Chancery will not

establish any trusts for indefinite purposes

of a benevolent nature not within the

purview of the statute, although tliere is

an existing trustee in which it is vested

;

but it will declare the trust void and dis-

tribute the property among the next of

kin." Story Eq.' Jur., § 1158. But

while a distinction is made both by En-

glish and American courts between vague

and indefinite trusts which are charitable

and those which are not, yet in this the

American distinction is far less decided

than in England, and many charitable

trusts to which the English courts, with

their fuller powers of cypres execution,

would have been able to give efiect, have

in America been adjudged void for un-

certainty. See Perry on Trusts, § 713.

Effect will be given to a gift as though

precisely ascertained, if provmon is made

for its precise ascertainment—e. g., a gift to

executors, " to be disposed of among tes-

tatoi-'s brothers and sisters and their

children, as the executors shall judge

shall be most in need of the same—this is

to be done in their best discretion."

Bull V. Bull, 8 Conn. 47. But a gift to

trustees " for the support of indigent pious

young men preparing for the ministry ini

New Haven," was held void for uncer-

tainty—Church, C. J., saying in this case

:

" There may be other cases in this coun-

try, and there certainly are many ia

England, in which charities more equivo-

cal than the one we are considering have-

been sustained; but we are persuaded!

that this has been done either avowedly

or under the influence of the principles-

of ey pres. Several such cases have been

brought to our notice on this argument ;,

but we repel the authority of them, as we
have not adopted that principle into our
system of jurisprudence." To the same-

effect is White v. Fisk, 22 Conn. 31 ; and

in Treat's Appeal, 30 Conn. 113, it is said

by Ellsworth, J., upholding a gift as

sufficiently certain :
" The law on tliis-

subject is, we suppose, well settled in this-

state regarding certainty in the persons-

to be benefitted and an ascertained mode-

of selecting them if they are to be takea

from a definite class." The gift was to-

A, B and C " and their successors forever

(who shall, as a board of trustees, add ta

and perpetuate their number, so long as

in tlieir opinion the objects of this bequest

shall require), in trust for the promotioa

of education and science among the In-

dian and African children and youth of

the United States of America, as in their

judgment they shall deem best. I leave

it entirely with them to decide in what

manner to expend this bequest, to secure-

the object for which it is designed, either

by using' the principal for the education

of a number of children or youth and

thus prepare them for immediate useful-

ness, or only using the annual interest

and educating a smaller number and thus-
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snent of the bequest is made by tlie will, so that the whole might be

a,pplie<l for either purpose, the whole bequest is void. A distinction

aiot now recognized was indeed formerly taken, that such a bequest

was good, if there were trustees named, to whose discretion the testator

continue; or, if they judge best, let them

<nse the whole amount and establish an

academy," &c. So, a gift to trustees to

ibe applied to the " maintenance and edu-

.cation of the poor white citizens of K. Co.

who may be kept from being carried to

the poor-house," has been held to be suflB-

•ciently certain, State v. Griffith, 2 Del.

•Ch. 392. In Georgia, however, a similar

:gift for the education of the poor orphan

children of tlie county of C. was held void

for uncertainty, Beiill v. Drane, 25 Ga.

430. This case was afterwards overruled

"in 1872, in Newson v. Starke, 46 Ga. 88,

and a bequest in trust for the education

otpoor ehUdren of the county, held certain

and valid under the Bev. Stat., McCoy,

J., declaring the case of Beall v. Drane to

be contrary to the unanimous decision of

the court in the Fox Will Case (4 Ga. 404),

and adding: "It is true there is some

indefiniteness in the objects since the

word poor and the word children are both

to some extent indefinite. But, as we
2iave seen, if such an indefiniteness

is to make the bequest illegal for want of

-certainty, then all charities must fail,

.^ince in the very nature of them this

kind of indefiniteness must exist. An
-examination of the authorities will, how-

ever, clearly show that silch a bequest as

this has uniformly been held to be suffi-

ciently certain for the exercise of the pe-

culiar jurisdiction, which the courts of

chancery as such undertake to exercise

over charitable bequests." To like effect,

.see Heuser v. Allen, 42 111. 425 (1867).

In Indiana, a gift, similar to that in Con-

necticut, in trust, to be applied to the

.education of pious indigent youths who

are preparing themselves for the ministry

of the Gospel, and those only who strictly

adhere to the Westminster Confession of

i'aith, was held to be valid, McCord v.

Ochiltree, 8 Blackf. 15 (1846) ; so, too, a

gift for tlie education of colored children

in the State of Indiana, Ex parte Lindley,

32 Ind. 367 (1869) ; and Craig v. Secrist,

54 Ind. 420 (1867) ; and to like effect, in

De Bruler v. Ferguson, 54 Ind. 549, a de-

vise to trustees, to be applied to the re-

lief of " poor widows over the age of fifty

years of irreproachable character, who
have resided not under three years within

eight miles of the town of W. and who
have no certain income,'' also women
" whose husbands liave left them unpro-

vided for and without any just cause,

who,'' &c., (as above,) was held to be cer-

tain and valid. See, also, to the same
effect. Commissioners of Lagrange Co. v.

Eogers, 55 Ind. 297, where the gift was

to the Commissioners of Lagrange Co.,

" in trust for the uses and benefit of the

orphan poor." On the other hand, a dif-

ferent view has been expressed in Grimes
V. Harmon, 35 Ind. 246 (1871). In this

ease, a gift to the orthodox Protestant

clergymen of D., to be expended in the

education of colored children, was held

void for uncertainty. It was also ad-

judged to be void, because the donees

(being unincorporated and unorganized)

were not capable of taking. For a full

statement of the views of Judge Buskirk

in this case, we refer the reader to the

summary of his opinion in the case given

in the note at the end of tliis section. In

Lepage v. McNamara, 5 Iowa 146, a

power given by will to the bishop to

" dispose of my real estate and apply so

much thereof to the church or to the edu-

cation and maintenance of poor children,

as he in his wisdom may think proper

and legal," was held not to be indefinite

and void. In Moore v. Moore, 4 Dana
(Ky.) 354, a devise to the county "for

educating some poor orphans for this



406 GIFTS TO CHARITABLE USES. [CHAP. IX., § 1.

had committed the carrying out of his intentions, and with whom,,

therefore, the coutt would not interfere, (p) Such a distinction will

be found inconsistent witli the decisions presently noticed ; and it

countj to be selected by the county

court," was held certain and valid. In

Curling v. Curling, 8 Dana 38, a gift for

" the use of a public seminary " was held

to be valid and not indefinite. In the

words of Robertson, C. J. :
" Though a

devise to a public seminary may not ne-

cessarily identify any one institution of

learning, yet according to the well estab-

lished exposition of the statute of Eliza-

beth, this devise is not as at common law

void. The statute makes it valid accord-

ing to the British doctrine and if it can

be judiciously executed, it is good ac-

cording to the Kentucky doctrine also
;"

so an asylum for Protestant widows and

orphans. Fink v. Fink, 12 La. Ann. 301.

In Wilderman v. Baltimore, 8 Md. 551, a

gift to the city of Baltimore, " for the re-

lief and support of the indigent and ne-

cessitous poor persons who may from

time to time reside within the limits of

the 12th ward," was held bad for indefi-

niteness ; so, likewise, a devise in trust

"for the education of free colored per-

sons in the city of Baltimore," Needles v.

Martin, 33 Md. 609 ; so, " to the real dis-

tressed private poor of T. county," Trippe

V. Frazier, 4 Harr. & J. 446 ; so, a gift

" to be applied toward feeding and cloth-

ing and educating the poor children be-

longing to the congregation of St. Petei-'s

Protestant Episcopal Church in the city

of Baltimore," and " for the poor children

of C. county," Dashiell v. Attorney-Geii-

eral, 5 Harr. & J. 392; 6 Id. 1. But in

Bartlett v. King, 12 Mass. 537, a gift "for

the purposes of the American Board of

Commissioners of Foreign Missions and

to promote the pious objects thereof," was

held not to be indefinite. In Attorney-

General V. Trinity Church, 9 Allen 422,.

a devise to a church in trust to pay out
of the income a certain sum to the use of
the church and of certain public chari-

ties, and also to repair the testator's;

tomb, and to invest the surplus," there-

being other references in the will to the-

gift " for the benefit of the church," was-

held sufiBciently definite to entitle thet

church to take the surplus ; while, in th&
same year, (1864,) in the similar case of

Fowler v. Fowler, 10 Jur. (N. S.) 648, a
bequest to apply the income to the main-
tenance of the graves, tombstones, rail-

ing, &c., of the testatoi-'s wife, her parents-

and relatives, and the surplus to the rec-

tor of B., was decreed to fail wholly on.

account of the indefiniteness and uncer-

tainty of the gift. This case, however,,

seems not to have been followed in 1872,

in Hunter v. Bullock, 14 L. E., Eq. 45,

where the gift was to trustees " to pay tlie^

required amount for painting and keep-
ing in repair testatoi-'s tombstone if re-

quired," and the balance to charity, and
the amount was held to be suflSciently-

certain ; while, in Williams Re, 5 L. E.,.

Ch. D. 735, (1877,) in a similar trust, the-

provision in regard to the tombstone was
held void, and the whole fund given to-

the charity. So, in the case of Saltonstall

V. Sanders, 10 Allen 446, already men-
tioned, a gift in trust, to be applied as the

trustees may think proper, "for the further-

ance and promotion of the cause of piety

and good morals or in aid of objects and
purposes of benevolence and charity,,

public or private, or temporary, or for

the education of deserving youtiis," w;is

held sufficiently certain ; so a bequest "for

the support of evangelical preaching and

[(p) Waldo V. Cayley, 16 Ves. 206;

Horde V. Earl of Sufiblk, 2 My. & K. 59;

the latter case, though decided after Ve-

sey V. Jamson, did not notice it ; and see

the observations of Cottenham, C, 1 Mv^
& Cr. 293.]
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seems now established, that the court will only recognize the validity

of trusts which it can either itself execute or can control when in

process of being executed by trustees,
(q)

Thus,] in Yesey v. Jamson, (r) where a testator gave the residue

for the promotion of sucli religious and

charitable enterprises as shall be desig-

nated by a majority of the pastors compos-

ing the Missionary Union Association."

Brown v. Kelsey, 2 Cush. 243; or to

"such charities as shall be deemed most

useful" by A's executors, Wells, Ex'r, v.

Doane, 3 Gray 201 ; or to the Universa-

list religious denomination in the county

of B., " to be applied to the support of

the denomination," North Adams v. Fitch,

8 Gray 421 ; so, a gift " to the cause of

Christ for the benefit and promotion of

true evangelical piety and religion," to

be paid by tjie executors to trustees and

by them immediately applied and dis-

tributed " in such divisions and to such

societies and religious charitable pur-

poses as they may think fit and proper,''

Going u. Emery, 16 Pick. 107. In Att.-

Gen. V. Soule, 28 Mich. 153, a bequest for

the establishment of a school at M. for

the education of children, was held to be

indefinite and uncertain, because it might

be a private school, and not a charity,

and therefore void. In Wade v. Ameri-

can Colonization Society, 7 Sm. & M.
(Miss.) 695, Clayton, J., in sustaining a

bequest to the society, as not indefinite or

uncertain, says: "If the trusts created

by this will be valid, then there is no

room and no necessity for the application

of the doctrine of charities. It is only

where the bequest or devise is too vague

or indefinite for those intended to be

benefited to claim any interest under

them that the doctrine as to charities

arises. It is clearly settled that definite

charities are trusts which equity will exe-

cute by virtue of its ordinary jurisdic-

tion." Legacies to an executor "for a

purpose explained to him"— "for a,

specific charitable purpose he under-

stands"—for charity "in his discretion"

—or for masses—are all held to be un-

certain and void in Missouri. Schmucker
u. Eeel, 61 Mo. 592. In Owens v. Mis-

sionary Society, 14 N. Y. 380, a residuary

gift to the Methodist American Mission-

ary Society, "appointed to preach tlie

gospel to the poor," was held to be in-

definite and void. So, too, a gift to such

charitable societies for relieving the in-

digent and comfortless as the executors

may select, Beekman ». Bonsor, 23 N.
Y. 298. And a gift to the United States

or such persons as congress may appoint

for an agricultural school for orphan
children of warrant oflScers of the United

States navy. Levy i'. Levy, 33 N. Y. 97.

So, a gift to be employed in preaching

the gospel in the destitute regions of the

west, Goddard v. Pomeroy, 36 Barb. (N.

Y.) 546. So for the poor orphans of

North Carolina to be by the trustees

selected, Miller v. Atkinson, 63 N. C.

537. " For some promising young man of

good talents and of the Baptist order " is

too indefinite, Hester v. Hester, 2 Ired.

Eq. (N. C.) 330. So, too, a legacy to

foreign missions, and to the poor saints,

"to be applied as my executors may
think the proper objects according to the

scriptures, the greater part to missionary

purposes," was held too indefinite and

void, Bridges v. Pleasants, 4 Ired. Eq.

(N. C.) 26. While a residuary gift " for the

advancement and benefit of the Christian

religion to be applied as in my executors'

judgment will best promote the object

named," was held to be certain and defi-

nite. Miller v. Teachout, 24 Ohio St.

525 ; and also a gift to certain societies

" for the interests of religion and fur the

Kg) Nash v. Morley, 5 Beav. 192.] (r) 1 S. & St. 69.
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*of his estate to his executora, upon trust to apply and dispoee of the

same in or towards such charitable uses or purposes, person or pereons,

or otherwise, as he might by any codicil, or by memorandum in his

own handwriting, appoint, and as the laws of the land would admit

advancement of the Kingdom of Christ

in the world," American Tract Society v.

Atwater, 30 Ohio St. 77 ; and " it is im-

material how uncertain the object may
be, provided there is a discretionary

power vested anywhere over the applica-

tion of the testator's bounty to these

objects. In Pennsylvania religious and

charitable institutipns have always been

favored without respect to forms," Kogers,

J., in Beaver v. Filson, 8 Penna. St. 327.

According to this rule of favorable con-

struction the following gifts have been

held in Pennsylvania to be BuflBciently

certain and definite in their object, and

upheld as charities: For the distribu-

tion of good books among poor people in

the back part of Pennsylvania, or to the

support of an institution or free school in

or near Pliiladelphia, Pickering v. Shot-

well, 10 Penna. St. 23 ; towards the edu-

cation of young students in the ministry

of the German Lutheran congregation

under the .direction of the vestrymen of

St. M.'s Church, Witman v. Lex, 17

Serg. & K. (Pa.) 88; but not to an

infidel society for discussion of religion,

politics, &c., Zeissweiss v. James, 63

Penna. St. 465. "It is decided," says

Harper, C, "that devises to charitable

uses will be established and enforced,

when similar devises for other purposes

would be void for vagueness and uncer-

tainty," Att.-Gen. v. Jolly, 1 Kich. Eq.

(S. C.) 99. And a gift for the benefit and

support of primary schools is valid. Bell

Co. V. Alexander, 22 Tex. 350. So, for

the education of the poor of S. county.

Paschal v. Acklin, 27 Tex. 196. In

Burr's Ex'rs v. Smith, 7 Vt. 241, it is

lield tliat a charitable bequest will not

fail for indefiniteness except in the

amount given, or "unless it be so abso-

lutely dark that they cannot find the

[*215]

testator's meaning." So, Button v. Ameri-

can Tract Society, 23 Vt. 336. In Gal-

lego V. Att.-Gen., 3 Leigh (Va.) 450, on

the other hand, a gift "for distribution

among needy poor and respectable wid-

ows" was held too indefinite; so, a gift

for "the propagation of the gospel in

foreign lands " (Carpenter v. Miller, 3 W.
Va. 174,) or "for the benefit of Eoman
Catholic orphans," Heiss v. Murphy, 3

Cent. L. J. 639—(Wise. S. C.) In

Wheeler v. Smith, 9 How. (U. S.) 55, a

residuary gift " to some disposition

thereof which my executors may consider

as promising most to benefit the town and

trade of A. in such manner as appears to

them promises to yield the greatest good,"

was held to be too indefinite in Virginia,

Judge McLean saying: "It is doubtful

whether so vague a bequest could be

sustained under the 43d Elizabeth.

Without the application of the doctrine

of cy pres it could not be carried into

effect. In Virginia charitable bequests

stand upon the same footing as other

trusts and consequently require the same

certainty as to the objects of the trust and

the mode of its administration." In

Fontain d. Eavenel, 17 How. (U. S.) 369,

a gift for distribution among such char-

itable institutions in Pennsylvania and

South Carolina as executors may deem
most beneficial to mankind, and " so that

part of the colored population in each of

the said states shall partake of the bene-

fits thereof," would be valid in England,

it was held, but not in the United States.

And a gift for the support of orphans

—

Perin v. Carey, 24 How. (U. S.) 465—or
for the benefit of the poor—Lorings k.

Marsh, 6 Wall. (U. S.) 337—is definite

and valid. English cases as to uncer-

tainty.—In England, if the gift is clearly

charitable, the object is seldom held to be
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of; and, in default, upon trust to pay and apply the same in or towards

such charitable or public purposes, as the laws of the land would admit

of; or to any person or persons, and in such sliares, manner, and form

as his (the testator's) executors, or tlie survivor of them, or the execu-

too indefinite—thus a gift to be applied,

in the discretion of the trustees, to " the

advancement and propagation of educa-

tion and learning all over the world," or

" to any religious institution or purposes

as executors may tliink propei-," has been

held sufficiently definite, Whicker v.

Hume, 7 H. L. Cas. 124 ; Wilkinson v.

Lindgren, 5 L. R., Ch. App. 570. But in

Astor V. Wood, 6 L. E., Eq. 419, a legacy

to trustees of Mt. Zion Chapel, to b^
appropriated according to a statement,

was held too indefinite in the absence of

such statement, Gifford, V. C, saying " the

object of the bequest is clearly so indefinite

that the gift must fail. The court will

not infer that the purpose thus intend^

ed to be referred to was charitable."

2. Indefiniteness in the person of the

donee.—The rule as laid down by Mr.

Perry, in his treatise on Trusts, ^ 732, is

that " it is immaterial how uncertain, in-

definite and vague the cestuis gue trust or

final beneficiaries of a charitable trust

are, provided there is a legal mode of

rendering them certain by means of trus-

tees appointed or to be appointed. In

other words it is immaterial how uncer-

tain tlie beneficiaries or objects are, if the

court, by a true construction of the instru-

ment has power to appoint trustees, to ex-

ercise the discretion or power of making

the beneficiaries as certain as the nature

of the trust required them to be." See,

too, Story Eq. Jur., ? 1169 ; Wras. Ex'rs

{6th Am. ed.) 114?. In Williams v.

Pearson, 38 Ala. 299, Walker, J., says

:

" It must be regarded as the settled law

of this state that charitable donations are

BO far exempted from the rules applicable

to other trusts that it is not necessary to

their validity that there should be a

grantee or devisee capable of taking and

holding by law or that there should be a

cestui que trust so definitely described as

to enable a court of equity to execute the

trust upon its ordinary principles." So

Birchard v. Scott, 39 Conn. 63 ; State v.

Griffith, 2 Del. Ch. 392 ; Newson v. Starke,

46 Ga. 88. And the same rule is found

in Miller v. Chittenden, 2 Iowa 315,

(rev'g 3 G. G. 382,) in the words of

Wright, C. J. :
" By the common law all

grants between individuals must be made
to a grantee in existence or capable of

taking. This rule does not apply how-
ever to grants or devises to charitable or

benevolent purposes and especially where
the legal estate is vested in trustees to

hold for the use of the contemplated

charity. In such cases if the intent of

the donor can be ascertained and it be

legal, courts of equity will carry it out.

The exercise ofjurisdiction in such cases

is not dependent upon the statute of

Elizabeth, commonly known as the stat-

ute of charitable uses. * * * In this

country also this jurisdiction must be ex-

ercised judicially and not as a preroga-

tive power. If tlie intention of the donor

can be legally executed, whether the gift

is to a given charity or specific object, it

will be done ; but if this cannot be ac-

complished the claim of the heir will not

be defeated by appropriating the prop-

erty to another and different object." So
Chambers v. St. Louis, 29 Mo. 543 ; Beek-
man v. Bonsor, 23 N. Y. 298. In this

latter case Comstock, C. J., says :
"

(1.)

A gift to charity is maintainable in this

state, if made to a competent trustee, and

if so defined that it can be executed as

made by the donor by a judicial decree,

though it may be void according to gen-

eral rules of law for want of an ascer-

tained beneficiary. (2.). In other respects

the rules of law applicable to charitable

uses are within those which appertain to
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tors or administrators of such survivor, should in their or his discre-

tion, will, and pleasure, think fit, or as they should think would have

been agreeable to him, if living, and as the laws of the land did not

prohibit. Sir J. Leacli, V. C, observed, that the testator had not fixed

trusts in general. (3.) The cfy prea power

is unsuited to our institutions and has no

existence in the jurisprudence of this

state on this subject." And in Downing

V. Marshall, 23 N. Y. 366 :
" A charitable

donation precise and definite in its pur-

pose, void at law because the beneficiaries

are unascertained, may be sustained if

there be a competent trustee to take the

fund and effectuate the charity." To the

same effect, see Sherwood v. American

Bible Society, 4 Abb. App. 227, 1 Keyes

561 ; Goddard „. Pomeroy, 36 Barb. (N.

Y.) 546, where Johnson, J., says :
" It

seems to be now settled that a gift to a

charity, if there is a competent trustee,

although there is no ascertained or ascer-

tainable beneficiary, may still be upheld,

provided the charitable use is so clearly

and certainly defined as to be capable of

being specifically executed and enforced,

as intended by the donor, by judicial de-

cree." In Levy v. Levy, 33 N. Y. 97,

rev'g 40 Barb. 585, in the words of

Wright, J., p. 121 : "A trustee is not ne-

cessary to the validity of a trust, for a

use being well declared, the law will find

a trustee wherever it finds the legal es-

tate ; and the definiteness of the purpose

of the trust does not make a good use if

there is no definite object or beneficiary."

See also Paschal v. Acklin, 27 Tex. 196
;

and an absolute devise to A, with inten-

tion that he should apply it to certain

charities, he knowing nothing about the

devise before the testator's death, is

valid, though not enforceable as a trust,

Schultz's Appeal, 80 Penna. St. 396.

The cases illustrating this rule, and the

exceptions to it, may be considered in

the following classes: A. Where the

legal estate is given in trust to a trustee

who is not capable of taking by devise.

B. Where the beneficiary is definitely de-

clared but incapable of taking the legal

estate, and no trustee appointed. C.

Where there is no trustee appointed, and

no beneficiary designated with sufScient

certainty.

A. The donee of the legal estate i»

sometimes held incapable of taking because

of its corporate character—sometimes be-

cause of its want of such character. In

addition to the salutary restriction as to-

quantity of property that may be held by

a religious society, mentioned in a pre-

vious note to this chapter, the statute ia

New York, and in some other states, pro-

hibits a devise to a corporation unless it is-

expressly authorized by its charter or

other statute to take property in that

way. While in some states, where there

is no statute expressly prohibiting a cor-

poration to take by devise, the courts

have held it incapable of so doing with-

out legislative authority; see State v.

Wiltbank, 2 Barring. (Dei.) 18, where it

was held that a religious society could

not take land by devise for parish church,

being only authorized by statute to take

by deed; and to the same effect. State v.

Walter, 2 Barring. (Del.) 151. In Walker
It. Walker, 25 Ga. 420, the American
Colonization Society was not allowed to-

take a devise, for want of express authority

in its charter, but in this case the court

appointed the executors trustees to cai-ry

out the intention of the testator ; nor cao

a foreign corporation, not authorized by

laws of Illinois to take by devise. Stark-

weather V. Am. Bible Society, 72 111. 50;
nor a domestic religious society, not au-

thorized by statute to take by devise.

State V. Warren, 28 Md. 338 ; Murphy v^

Dallam, 1 Bland Ch. 529 ; but in Massa-

chusetts a foreign corporation is allowed

to take by devise, Burbank v. AVhitney,

24 Pick. 146. In New York, on the
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upon any part of the property a trust for a charitable use, and tlie

court could not, therefore, devote any part of it to charity ; he had

given it to the trustees expressly upon trust, and they could not, there-

fore, hold it for their own benefit ; the purposes of tiie trust being so-

Eq. Jur., § 1170 ; Theobald on Wills 185
;

Brewster v. McCall, 15 Conn. 274 ; Ayres-

V. Mead, 16 Conn. 291 ; Am. Bib. Soc. u.

"Wetmore, 17 Conn. 181 ; Craig v. Secrist,

54 Ind. 420 ; Preachers' Aid Soc. v. Rich,.

45 Me. 552 ; Howard v. Am. Peace Soc.,.

49 Me. 288; Winslow t. Gumming, S
Cush. 358 ; Tucker v. Seamen's Aid Soc,

7 Mete. 188
; Sutton v. Cole, 3 Pick. 232 ;:

Parker v. Cowell, 16 jST. H. 149 ; Chapin
V. School District, 35 N. H. 445 ; Wright
V. Methodist Epis. Ch., Hoffin. Ch. (N. Y.)

202; Banks v. Phelan, 4 Barb. 80; Dick-

son V. Montgomery, 1 Swan (Term.) 348 :

McBride v. Elmer, 2 Halst. 107; Bald-

win V. Baldwin, 3 HaLst. Ch. 211 ; N. Y.
Conference v Clarkspn, 4 Halst. Ch. (N..

J.) 541 ; Smith v. Smith, 11 C. E. Gr. 139;

Minot 1/. Boston Asylum, 7 Mete. 416;;

De Camp v. Dobbins, 2 Stew. (N. J.)

36; Leferre v. Leferre, 59 N. Y. 434 p

Hornbeck v. Am. Bib. Soc, 2 Sandf. Ch.

133; Newall's A pp., 24 Penna. St. 197;;

Frierson v. Gen. Ass. Pres. Ch., 7 Heisk.

683; Button v. Am. Tract Soc, 23 Vt.

336 ; McAllister v. McAllister, 46 Vt. 272.

See, too, Kilvert's Tr., 12 L. B., Eq. 18»

(1871), where a gift was made to the-

society for the relief of the widows and

orphans of the clei-gy in the diocese-

of W., and there was no such society, but

two similar societies, one in each arch-

deaconry of the diocese, one of the latter

took as the legatee intended. See, too,

Alchin's Tr., 14 L. R., Eq. 230, where a

legacy was given to Kent County Hospi-

tal, and there was none such, but a Kent
County Ophtlialmio Hospital, a Kent andl

Canterbury Hospital, and a West Kent
General Hospital, and the gift was divided

between the last two, as together filling-

the place of a general county liospitaL

On the other hand, where the trustee

named in the will is a voluntary MMtTicor-

other hand, as above mentioned, a cor-

poration cannot take land by devise un-

less specially authorized by statute, Jack-

son V. Hammond, 2 Caines' Cas. 337 ; Mc-

Cartee v. Orphan Asylum, 9 Cow. 437

;

Potter V. Chapin, 6 Paige 639 ; Downing

V. Marshall, 23 N. Y. 366 ; Goddard v.

Pomeroy, 36 Barb. 546 ; White v. How-
ard, 52 Barb. 294; affirmed, 46 N. Y.

144; Holmes v. Mead, 52 N. Y. 332.

This rule, however, does not restrict the

power of a corporation to take personal

property by will, Sherwood v. Am. Bible

Soc, 4 Abb. App. 227, 1 Keyes 561 ; Am.
Tract Soc v. Atwater, 30 Ohio St. 77.

In Leazure v. Hillegas, 7 Serg. & R. 313,

Tilghman, C. J., says: "The English

Statutes of Mortmain are in part inap-

plicable to this country and in part ap-

plicable and in force. They are so far in

force that all" conveyances by deed or

will of lands, tenements or hereditaments

made to a body corporate are void unless

sanctioned by charter or act of assembly."

It has been held, nevertheless, that the

object of such a statute as that of New
York, prohibiting a corporation to take

lands by devise unless specially author-

ized to do so, was made to limit testators

and not corporations, and therefore the

State of Ohio will not give effect to such

provision of the State of New York by

prohibiting the American Bible Society,

incorporated in New York with general

power to hold, purchase and convey real

property, but not specially authorized to

take by devise, from taking by devise in

Ohio, Am. Bib. Soc-u. Marshall, 15 Ohio St.

537; Thompson v. Swoope,24 Penna. St. 474.

In general, however, a mere misno-

mer or misdescription of the corpora-

tion intended is construed to be immate-

rial, if the corporation can be clearly

identified. Perry on Trusts, ? 730 ; Story
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general and undefined, they must fail altogether, and tlie next-of-kin

become entitled.

So, in Ellis v. Selby, (s) where a bequest for such charitable 07- other

purposes as tlie trustees and survivors or survivor of them, his execu-

j>oraied society, some states have still

tiplield the trusts (and even provide a

trustee if the nnincorporated body had no

•officer or other person authorized to

receive the gift). See Perry on Trusts,

? 730; Story Eq. Jur., § 1169. See also

€.irterD. Balfour, 19 Ala. 814; Williams

V. Pearson, 38 Ala. 299, where Judge

Walker says, "it must be regarded as the

settled law of this state, that charitable

donations are so far exempted fi-om the

rules applicable to other trusts, that it is

not necessary to their validity that there

should be a grantee or devisee, capable of

taking and holding by law, or that there

should be a cestui que trust so definitely

described as to enable a court of equity to

•execute the trust upon its ordinary prin-

•ciples." Chatham v. Brainard, 11 Conn.

•60
; Am. Bib. Soc. v. Wetmore, 17 Conn.

181. In Green v. Dennis, 6 Conn. 293,

and in Brewster v. McCall, 15 Conn. 274

(both commented on in the later case of

tlie Am. Bib. Soc. v. Wetmore, vhi

supra), a voluntary unincorporated society

-was held to be incapable of taking the

icgal title, when that alone was in question.

:So, too, McCord v. Ochiltree, 8 Blackf. 15,

-where the devisee was a theological

seminary, not incorporated, and was held

capable in equity of taking, though inca-

pable at law ; Cruse v. Axtel, 50 Ind. 49

;

but contra, Grimes v. Harmon, 35 Ind.

246, cited below ; Preachers' Aid Society

». Rich, 45 Me. 552, Tenney, C. J., say-

ing in this case :
" A bequest to charitable

uses to an unincorporated society may be

-enforced by virtue of the statute of 43

Elizabeth, which has been regarded as a

part of the common law of this state, even

if it could not be made effectual without

4hat statute." And in Dexter i'. Gardner,

7 Allen 243, Chapman, J., says :
" It

must be considered as settled that a trust

for the use of i a well-known religious

community (Friends) is valid, though the

community may be a voluntary body and

not incorporated." In Bartlett v. Nye, 4

Meto. 378, a devise to the Am. Bib. Soc.

(which was unincorporated) was held to

be valid, so far as to vest the legal title

in the persons charged with the said

trust. See, too. Tucker v. Seamen's Aid

Soc, 7 Mete. 188 ; Washburn v. Sewall, 9

Mete. 280 ; Burbank v. Whitney, 24 Pick.

146; Parker'*. Cowell, 16 N. H. 149;

Wright V. Meth. Epis. Ch., Hoffm. Oh.

202. But not the membera of an unin-

corporated society, Vanderbolgen v.

Yates, 3 Barb. Ch. 242. It was held in

Banks v. Phelan, 4 Barb. 80, in 1848, that

an unincorporated Boman Catholic church

could take a legacy. And to the same

effect see Hornbeck v. Am. Bib. Soc, 2

Sandf. Ch. (N. Y.) 133. Both of the

cases last mentioned were, however, over-

ruled in 1856, by Owens v. Miss. Soc,

14 N. Y. 380, which last case has been

since followed as the law of New York.

In this case it was held that the Metho-

dist Gen. Am. Missionary Society was not

a competent trustee. Other states have

adhered to the rule above given. See

Mclntire v. Zanesville C. & M. Co., 9,

Oliio 203 ; Zimmerman v. Anders, 6

WafJts & S. 218 ; Thomas v. Ellenmaker,

1 Pars. Cas. 98. So a gift to a Friends'

meeting, Pickering v. Shotwell, 10 Penna.

St. 23; or even to a religious unincor-

porated society without designation of

the purpose or use, Judge Strong making

a distinction in this case between a nat-

ural person and an artificial being having

but one and that a charitable object, the

{s) 7 Sim. 352, [affirmed 1 My. & Cr. 286.]
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tors or administrators, should think fit, without being accountable to-

any pei-son or persons whomsoever for such their disposition tliereof,.

was iield not to be a bequest absolutely devoting the property to-

charity ; Sir L. Sliadwell, V. C, said, " Here tlie testator has expressly

character of the latter determining the

cliaracter of the gift, Evangelical As-

sembly's Appeal, 3-5 Penna. St. 316;

Bethlehem v. Perseverance Co., 81 Penna.

St. 445. But see contra, an early case

(1846), where a conveyance to the (unin-

corporated) " employers of the school at

A," which was a private school and not

a charity, was Iield only to vest the

equitable interest in the grantees, the

legal title remaining in the grantor, Kirk

v. King, 3 Penna. St. 436. In Gibson d.

McCall, 1 Rich. L. (S. C.) 174, a legacy

to an unincorporated church was held

valid. So, too, the early case of Magill

V. Brown, Bright. 346, and so Burr's Ex'r

V. Smith, 7 Vt. 241. To the same effect

is Inglis V. Trustees of Sailors' Snug Har-

bor, 3 Pet. 99, where a devise to the

Chancellor of New York, Mayor of New
York and others (subsequently incor-

porated), for the erection of a marine

hospital and asylum, was held to be valid,

the legal title being subject to the trust

until the incorporation of the devisees.

See, too, Pawlet v. Clark, 9 Cranch 292,

in which case a grant to the unincorpora-

ted inliabitants of a town for a church

glebe was upheld.

And a gift for an orphan asylum or other

charity to he incorporated, has been frequent-

ly held to be valid ; see Milne v. Milne, 17

La. (O. S.) 46 ; Sewall v. Cargill, 15 Me.

414;ShapleighD.Pillsbury,lGreenl.(Me.)

271, where the gift was by grant to the

first gospel minister who should settle in

A, and the grantor was held to be a

trustee until there should be a person

in esse to take the grant ; Kimball v.

Universalist Society, 34 Me. 424 ; Swasey

V. Am. Bib. Soc, 57 Me. 526. But see

conirn, Leonard v. Bell, 1 N. Y. Sup. Ct.

(T. & C.) 608. On the like principle are

dedications of land to a public use, in

which case it is well established that there-

need be no certain grantee. See Antones-

V. Eslava, 9 Port. (Ala.) 527 ; Bryant v.

McCandley, 7 Ohio 135; Cincinnati v.

White's Lessees, 6 Pet. 431 ; Beatty v^

Kurtz, 2 Pet. 566; Dartmouth College-

V, Woodward, 4 Wheat. 518 ; Vincennes-

University v. State of Indiana, 14 How..

274; Pawlet v. Cranch, 9 Cranch 292;.

Ould V. Washington Hospital, 5 Otto 303 ;.

Witman d. Lex, 17 S. & E. 88. But
other states have held a gift to be wholly

inoperative when the only person desig-

nated as trustee to take the legal title was-

a voluntary or unincorporated socjety^

Thus in Grimes v. Harmon, 35 Ind. 246,.

Judge Buskirk, in an able opinion, heldi

a devise to the orthodox Protestant cler-

gymen of D., who were neither organized

nor incorporated, to be void. See, too.

State V. Warren, 28 Md. 338, where a gift

to a church, organized but not incorpora-

ted, failed on that ground. In the words

of Judge Miller, in that case: "As a

general rule it is clear that a bequest or

devise to an unincorporated association is

void and it is only by virtue of that

peculiar jurisdiction exercised by courts-

of equity in regard to charitable uses that

such bequests have ever been sustained."'

And in Barker v. Wood, 9 Mass. 419,.

where the devise was to the inhabitants

living in the parish of B., which wa»

not incorporated ; or to a town for inad-

missible charitable purposes, Chapin v.

School Dist., 35 N. H. 445 ; or any

unincorporated society, Owens v. Misa>

Soc, 14 N. Y. 380 ; Downing v. Marshall,.

23 N. Y. 366; Sherwood •>. Am. Bib.

Soc, 4 Abb. App. 227, 1 Keyes 561 ; or

an indefinite body, such as "the people

of the United States," Levy v. Levy, 33-

N. Y. 97 ; White v. Howard, 52 Barb..

294, affirmed 46 N. Y. 144; Holland k
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drawn a distinction between charitable purposes and other purposes

;

and» I must, therefore, take it that he meant either charitable purposes

or purposes not charitable ; but whether the purposes not charitable

were to be purjjoses which might give a beneficial interest to the trus-

other institution, and points out all the

details, so that there is certainty in the

purposes and objects of the charity, and

appoints no trustees, or if the trustees fail

for any reason, courts wiil appoint other

trustees, for such is the plain intention of

the donor ; and it is a maxim of courts

never to allow a certain and valid trust

to fail for want of a trustee. In such

cases, the com-ts say that there is no

ground to suppose that the discretion of

any particular trustee has anything to do

with the essence of the gift. Again if a

testator makes a bequest for a charitable

use in the most general and indefinite

terms, and appoints trustees to exercise

their discretion in selecting the objects

and in reducing the general intent to a

particular .and practical application, and

such trustees fail for any reason, without

having exercised their discretion or power

of appointment in reducing the general

and indefinite charity to a practical cer-

tainty of administration, courts will be

governed by the intention of the donor,

in determining whether they will appoint

other trustees to exercise the power given

to the first trustees named in the will.

If the power given to the first trustees is

a personal trust and confidence, the court

should not appoint other trustees to exer-

cise that power, contrary to the intention

of the donor ; but the court ought to act

upon liberal principles of construction in

iinding such intention. If a testator

makes a general and indefinite bequest to

charity, or to the poor, or to religion, and

appoints no trustee, but plainly refere

such appointmeut to the court, there

would seem to be no impropriety in the

court appointing a trustee, according to

the plain intent of the donor, leaving

such trustee to find his power in the will

of the donor. But if a testator makes a

Peck, 2 Ired. Eq. (N. C.) 255. In Meth.

Epis. Church v. Remington, 1 Watts 218,

it was held that the gift to an unincor-

porated ifeligious society would have been

valid if all the members had resided in

Pennsylvania. In the following cases

also, gifts were held void where the

donee was an unincorporated body : White

*. Hall, 2 Cold. (Tenn.) 77; Heiss v.

Murphy, 40 Wis. 276 ; Euth v. Oberbrun-

ner, 40 Wis. 238. It may be added that

a municipal corporation is in general con-

sidered capable of taking as trustee for

public uses in the town, such as street im-

provements, public buildings, relief of

the poor, &c. See Fellows v. Miner, 119

Mass. 541; Webb v. Neal, 5 Allen 575;

Sutton V. Cole, 3 Pick. 232; or for the

benefit of poor emigrants. Chambers v.

St. Louis, 29 Mo. 543 ; for the support of

the ministry, Bapt. Soc. o. Wilton, 2 N.

H. 508 ; for administering a fund given

for the purchase and display of United

States flags, Sargent v. Cornish, 64 N. H.

18 ; Philadelphia v. Elliot, 3 Eawle 170

;

for erecting a hospital for the indigent,

blind and lame, Perin u. Carey, 24 How.

465; for support of orphans and for

•schools, Vidal v. Girard's Heirs, 2 How.

127. And only the state as parens pairice

<!an question the right of a municipal

•corporation to accept and administer such

trust, Girard's Heirs v. Phila., 7 Wall.

1 ; Vidal u. Girard's Heirs, 2 How.

191.

B. The rule may be considered as es-

tablished that equity will not suflfer a

trust, charitable or otherwise, to faU for

•want of a trustee. Story Eq. Jur., §

1169 ; 2 Eedfield on Wills 630. On this

head Mr. Perry, in his work on Trusts, J

731, says :
" If a testator creates a trust

for a particular charitable purpose as for

a school, hospital, almshouse, church, or
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tees, or some other purposes, the testator has nowhere made clear. It

is uncertain whether the trust was to be for charitable purposes or for

of a trust, for, a use being well declared,

the law will find a trust wherever it finds

the legal estate, and the definiteness of

the purpose of the trust does not make a

good use, if there is no definite object or

beneficiary." In Urmey v. Wooden, 1

Ohio St. 160, it was lield that the court

would provide a trustee for a gift " to the

use of the poor and needy" of a town-

ship. In McGirr v. Aaron, 1 Penr. & W.
(Pa.) 49, a charitable gift to a Eoman
Catholic priest of an unincorporated

church was not allowed to fail for want

of a trustee. See, too, McLain u. School

Directors, 51 Penna. St. 196 ; Zeissweiss

V. James, 63 Penna. St. 465 ; Burr's Ex'r

•c;. Smith, 7 Vt. 241 ; Stone «. Griffin, 3

Vt. 400. See, too, McAllister v. McAllis-

ter, 46 Vt. 272, where a gift for the edu-

cation of the freedmen, with no trustee

named, was sustained. But in New v.

Bonaker, 4 L. E., Eq. 655, a bequest to

the President and Vice President of the

United States, and the Governor of the

State of Pennsylvania for the time being,

to endow a college for instruction in

moral philosophy, and for the advocacy

of the natural rights of the negroes to

civil equality, was suffered to fail for

want of a trustee, on refusal of the United

States government and the Governor of

Pennsylvania to accept the trust, it being

held that the whole object failed with the

refusal of the designated trustees.

0. Where there is neither competent

trustee nor definite beneficiary in accord-

. ance with the foregoing rules, the gift,

though charitable, will generally fail,

Ayres v. Methodist Church, 3 Sandf.

(Super. Ct., N. Y.) 351 ; Beekman v. Bon-

Bor, 23 N. Y. 298 ; Bridges v. Pleasants,

4 Ired. Eq. (N. C.) 26 ; Gallego v. Att.-

Gen., 3 Leigh (Va.) 450. For further on

this whole subject of indefiniteness, see

the note at the end of this section, on the

jurisdiction of the English Court of

Chancery.

•vague and indefinite gift to charity, and

names no trustee, and gives no power to

the court to appoint, there is no power

in the American courts to administer

such an inchoate and imperfect gift."

See, too, Williams v. Pearson, 38 Ala.

299. In the words of Walker, J., in this

<;ase: "Where an ascertainable object

fccognized as charitable is designated by

the donor in general or collective terms,

as the poor of a given county or parish,

or the clergymen of a particular denomi-

nation having charge of churches within

a specified district, the gift or legacy will

be upheld by courts of equity. Nor is it

any objection to the validity of such a

gift that the donor has appointed no trus-

tee or that the trustee appointed is inca-

pable of taking the legal interest. If the

object of a charitable donation can be as-

•certained the want of a trustee will be

supplied by appointment by a court of

equity," Bull v. Bull, 8 Conn. 47 (where

the trustees named were dead) ; Treat's

Appeal, 30 Conn. 11 3 ; Birchard d. Scott,

39 Conn. 63 ; Walker v. Walker, 25 Ga.

420, where the devisee (the American

Colonization Society) was held unable to

take for want of express authority in its

charter, and the court appointed trustees

;

Preachers' Aid Society v. Bich, 45 Me.

552 ; vSwasey v. American Bible Society,

57 Me. 526. So where the corporation

named as trustee was dissolved before tes-

tator's death. Bliss u. American Bible

Society, 2 Allen 334 ; Brown v. Kelsey, 2

Cush. 243. So where the donee was a

voluntary society, dissolved before testa^

tor's death, Winslow v. Gumming, 3

Cush. 358; North Adams v. Fitch, 8

Oray 421 ; Washburn v. Sewali, 9 Mete.

280 ; Sanderson „. White, 18 Pick. 328
;

Mason v. Methodist Episcopal Church, 12

O. E. Gr. 47 ; Shotwell v. Mott, 2 Sandf.

Ch. 46. In the words of Mr. Justice

Wright, in Levy v. Levy, 33 N. Y. 121,

"A trustee is not necessary to the validity
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purposes not charitable. Tlien it is nothing more than if he had given

an estate to A or to B, wliich would be void : and my opinion is, that

the gift of this portion of the personal estate is void for uncertainty.'^

So in Williams v. Kershaw, (<) the testator directed his trustees to

apply the residue of his personal estate to and for such benevolent,,

charitable and religious purposes as they in their discretion should

think most advantageous and beneficial. It was *decided by Lord

Cottenham, when M. R., that the gift was void for uncertainty. 4

[And in Kendall v. Granger, (u) where the trustees were directed tO'

dispose of tiie residue for tiie relief of domestic distress, assisting indi-

gent but deserving individuals, or encouraging undertakings of general

utility, in such mode and proportions as their own discretion ni.ighti

suggest, irresponsible to any person or persons whatsoever; Lord

Langdale, M. R., decided that the gift was void for uncertainty. He
said that to make the bequest valid, it must be obligatory on the-

trustees to apply the w?iole (x) of it in charity ; it was not a question

[(«) 5 L. J. (N. S.) Ch. 84,] 5 CI. &
Fin. 111.

4. In Norris v. Thomson, 4 C. E. Gr.

(N. J.) 307, aifirmed 5 Id. 489, a gift to

" such benevolent, religious or charitable

institutions as executor may think pro-

per" was held to be indefinite and void.

In the words of Zabriskie, C. :
" It is

conceded that by the English decisions

the words 'charitable and religious' are

sufficiently definite, and it is contended

that by the same authorities the word

'benevolent' is not, and that a gift to be-

nevolent objects or benevolent institutions is

void. The word benevolent is certainly

more indefinite and of far wider range

than charitable or religious ; it would in-

clude all gifts prompted by good will or

kind feeling towards the recipient, whether

an object of charity or not. The natural

and usual meaning of the word would so

extend it. It has no legal meaning. The

word 'charitable' has acquired a settled

limited meaning in law, which confines

it within known limits." See also, to the

same efieet, DeCamp v. Dobbins, 2 Stew.

(N. J.) 36 ; Adye v. Smith, 44 Conn.

60; Saltonstall v. Sanders, 11 Allen

[*216]

446 ; Chamberlain v. Steams, 111 Mass.

267. In this case, Judge Gray says

:

"The word 'benevolent' of itself with-

out anythirig in the context to qualify or

restrict its ordinary meaning, clearly in-

cludes not only purposes which are

deemed charitable by a court of equity

but also any acts dictated by kindness,

good will or a disposition to do good, the-

objects of which have no relation to the

promotion of education, learning or reli-

gion, the relief of the needy, tlie sick or

the afilicted, the support of public works-

or the relief of public burdens, and can-

not be deemed charitable in tlie teclinicat

and legal sense." " On the other hand it

has been held by this court and the

House of Lords that ' benevolent ' when
coupled with ' charitable ' or any equiva-

lent word or used in such connection or

applied to such public institutions or cor-

porations as to manifest an intent to make
it synonymous with charitable must liave

efieet according to that intent."

[(m) 5 Beav. 303. See also Thomson v.

Sliakespear, John. 612, 1 D., F. & J. 399 j

In re Jarman's Estate, 8 Ch. D. 584
(i) See James v. Allen, 3 Mer. 17.
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whether the trustees might, apply the fund to a charitable purpose, but

whether by the words of the will they were bound to do so. To make

the bequest valid it must be obligatory on them ; he thought there

were older cases, showing that where charitable purposes were men-

tioned, the court would have taken care that the application should

have been made to those purposes, but he was bound by the later

decisions.
^

Nor will the addition of an ascertained object to the charitable and

the indefinite objects save the trust : for consistently with the will the

whole might still be applied to the indefinite object. Thus, in Down
V. Worrall, {y) where the trust was for charitable or pious uses at the

discretion of the trustees or otherwise for the benefit of the testator's

sister and her children ; one of the trustees died while part of the fund

was still unappointed, (z) and Sir J. Leach, M. R., held that the unap-

pointed part was undisposed of and belonged to the next-of-kin.

Such being the rule, the terms of the trust will first be closely

examined to see whether, though not the most correct or ^^gj^'^pu,^

most appropriate for describing only a charitable object, ftSSig^"^

they ought not in fair construction to be so confined. pr^'oM.*^'

Thus, in Dolan v. Macdermot, {a) where the trust was to lay out " in

such charities and other publio purposes as lawfully might be in the

parish of T.," as the trustees should think proper, it was held that the

words " other public purposes " meant purposes ^usdem, generis, i. e,

charitable, and that they were used only as filling up a description of

purposes which, although charitable within the statute Eliz. (and in

*that sense included in "charities") were not within the popular

meaning of the word " charities."

Again, in Pocock v. Att.-Gen., (6) where a testator, after giving

several charitable legacies out of a particular fund, directed the residue

of it " to be^given by his executors to such charitable institutions as

he should by any future codicU give the same, and in default of any

such gift, then to be distributed by his executors at their discretion
;"

the testator made no further codicil, and it was held that the direction

in favor of charity ran through the whole sentence : that the testator

(y) 1 My. & K. 561. That '^ pious" whole,

uses are not charitable, see Heath v. Chap- (a) L. E., 5 Eq. 60, 3 Ch. 676.- Consult

man 2 Drew. 417. Ellis v. Selby as to the effect of omitting

(z) No question was raised regarding the word " public."

the appointed part, but according to the (6) 3 Ch. D. 342. Cf. Wheeler v.

the bequest was void as to the Sheer, Mos. 288, cit. 1 Mer. 91, 97.

2d [*217]
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intended to choose the charitable institutions himself, but that if he

failed to do so his executors were to choose them.

The foregoing cases, where the gifts were held void for uncertainty,

must be distinguished from those where the bequest is for

a charitable purpose, and for another ascertained object

;

for here, even though the amount to be devoted to each

object be not specified, and the apportionment be left to

the discretion of trustees, yet the trust is such that the

court can control the execution of it so far as to see that the trustees

appropriate no part of the benefit to themselves; whereas in the former

cases the non-charitable object, (which may absorb the whole,) is so

indefinite as to be wholly beyond the control of the court ; and to hold

that such a gift is valid, would be in effect to hold the trustees entitled

for their own benefit. 5

Distinction
where the gift

is for charit-
able and other
oscerlaiTied ob-
jects, though
apportion-
ment left to
trustees.

5. The reader's attention is called to the

following English cases where the ques-

tion has been as to the disposition to be

made of a surplus after paying the amount

specifically given to charity—this surplus

generally arising from increase of the

income of the fund : Mayor and Council

of Beverly v. Att.-Gen., 6 H. L. Caa. 310

(1857). In this case there was a devise

in trust of a farm, renting then for JE47,

to pay £10 per annum to one charity, £10

to another charity, and JE20 to a third

charity after life estate to testator's sister

and as to taxes, " which the trustees can-

not spare out of the overplus of rent, viz.

£7 (for the farm is now let for £47,)"

shall be taken out of the first two gifts.

The income having increased to £180, it

was held that the trustee (the municipal

corporation) was entitled to take the

excess over £40 beneficially, following

the case of South Molton, 5 H. L. Cas. 1,

and reversing the Master of the KoUs, 15

Beav. 540. This case was followed in 1860

by that of the Att.-Gen. v. Dean of Wind-

sor, 8 H. L. Cas. 393, which was a devise

in the will of Henry VIII. to the Dean,

&c., of Windsor, charged with specific

sums to be paid to the Poor Knights of

Windsor, and the income having greatly

increased, the Dean, &o., took the increase

beneficially. In 1866, in the case of the

Att.-Gen. v. Marchaut, 3 L. K., Eq. 424,

where the whole fund was given to

charity in amounts named, it was declared

to be the general rule that the increased

income of the fund should be divided

pro rata among the charities, subject,

however, to the discretion of the court.

In 1871, in the case of the Mcht. Taylors'

Co. V. Att.-Gen., 6 L. B., Ch. App. 512, a

devise was made to the company to the

intent and upon the condition that they

provide twelve poor men and twelve poor

women witli certain garments, at specified

prices, and accumulate residue of income,

and repair, and, when necessary, rebuild

the premises devised. Here the company

was held to take all increase of income as

trustee for charity, affirming 11 L. R., Eq.

35, and distinguishing the casefrom that of

the wax chandlers, which was, however,

afterwards reversed and made to conform

to this decision. In 1873, in the case of the

Att.-Gen. v. Wax Chandlers' Co., 6 L. E.,

H. L. 1, reversing 8 L. E., Eq. 452, a like

decision was reached as to increase of

income of a devise to distribute £8—£7

16s. to charity, and 5s. to the corporation.

This case can be readily distinguished

from that of the Mayor and Coundl of

Beverly v. Att.-Gen., first above cited, as
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The objects among whom the trustees are to apportion the testator's

bounty being sufficiently definite, are not to be disap- Trustees de-

pointed by the trustees refusing to exercise their power or apportion,

dying before domg so. In such event, the court will eq^auy-

divide the fund equally among the several objects, upon the principle

that equality is equity.

Thus, in Att.-Gen. v. Doyley, (c) where a testator directed his trus-

tees and the survivor, and the heirs of such survivor, to dispose of his

property to such of his relations of his mother's side as were most

deserving, and for such charitable purposes as they should also think

most proper : one of the trustees declined to act, and Sir J. Jekyll, M.
R., directed that one-half of the property should go to the testator's

relatives on the mother's side, and the other half to charitable uses.

So, in Saulsbury v. Denton, {d) where a testator bequeathed a fund

to be at the disposal of his widow by her will, therewith *to apply a

part to the foundation of a charity school or such other charitable

endowment for the poor of O. as she might prefer, and under such

restrictions as she might prescribe ; and the remainder to be at her

disposal among the testator's relatives as she might direct : the widow

having died without exercising her power of apportioning the fund, it

was held by Sir W. P. Wood, "V. C, that the gift was not void, but

that the court would divide the fund in equal moieties.

In Adnam v. Cole, (e) where a testator bequeathed the residue of his

personal estate (consisting partly of leasehold property) to trustees

upon trust to lay out the same in building such a monument to his

memory as they should think fit, and in building an organ gallery in

the parish church, it was held by Lord Langdale, M. E,., that the

trustees had not rightly exercised their discretion in applying the whole

to the monument, and he referred it to the master to ascertain in what

proportion the residue ought to be divided between the two objects.

This case, it will be observed, differs from the preceding, in the

mode of division adopted by the court ; the specific nature of the objects

enabling the court to apportion the fund between them without resort-

ing to the expedient of cutting the knot by equal division. But the

that was not a devise in trust, but an [d) 3 K. & J. 529.

absolute gift with a condition to do a (ei) 6 Beay. 363. The trust for build-

specific thing. ing the organ gallery failed of course

(c) 4 Vin. Abr. 485, 2 Eq. Cas. Ab. under 9 Geo. II., c. 36, so far as it depended

194, 7 Ves. 58, n. on the leaseholds.
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case is equally kn authority against holding the bequest void for uncer-

tainty. (/)

And if, instead of a trust for a charitable and another definite object,,

there be a trust for a charitable or another definite object, as trustees-

shall appoint, there would be an implied trust for both in default of

appointment.] (g)

The policy of early times strbngly favored gifts, even of land, to-

Policy of early charitable purposes. Thus, not only was no restraint im-
times in regard it. .. -iti /»
to charity. poscd ou such dispositions by the early statutes of wills,,

but the act of 43 Eliz., c. 4, as construed by the courts, tended greatly

to facilitate gifts of this nature, such act having been held to authorize

testamentary appointments to corporations for charitable uses, (h) and

even to enlarge the devising capacity of testators, by rendering valid'

devises to those uses by a tenant in tail
;
(i) *and also by a copyholder,

without a previous surrender to the use of the will, (k) though it was

admitted that the statute did not extend to the removal of personal

disabilities, such as infancy, lunacy, and the like. (I)

To the same policy we may ascribe that rule of construction presently

considered, by the effect of which property once devoted to charity was

never allowed to be diverted into any other channel, by the failure or

uncertainty of the particular objects. At the commencement 6f the

eighteenth century, however, the tide of public opinion appears to have

flowed in an opposite direction, and the legislature deemed it necessary

to impose further restrictions on gifts to charitable objects ; from the

nature of which it may be presumed that the practice of disposing by

will of lands to charity had antecedently prevailed to such an extent

as to threaten public inconvenience. It appears to have been consid-

ered, that this disposition would be sufficiently counteracted by pre-

venting persons from aliening more of their lands than they chose to

part with in their own lifetime ; the supposition evidently being, that

(/) In like maimer, if there are several Phill. 497. But see Thompson v. Thomp-

charitable objects, and the share of each son, 1 Coll. 399, 8 Jur. 839.]

is undefined, the court will direct in- (h) Flood's case, Hob. 136. [But see

quiries to ascertain the proportion due to 1 D. & War. 303, 4, 5.]

each. In re Eigley's Trust, 36 L. J., Ch. (i) Att.-Gen. v. Eye, 2 Vem. 453 ; Att.-

147 ; or, if that, from the nature of the Gen. v. Durdett, Id. 755. See also 3 Ch.

gift, is impracticable, mil make equal Hep. 154.

division among the charities, Hoare v. (k) Eivett's case, Moore 890, pi. 1253,

Osborne, L. K., 1 Eq. 685. 3 Ch. Kep. 220.

(g) Brown v. Higgs, 4 Ves. 708, 5 Ves. (I) See Collinson's case. Hob. 136.

495, 8 Ves. 561; Fordyce v. Bridges, 2
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men were in little danger of being perniciously generous at the sacrifice

of their own personal enjoyment, and when uninfluenced by the near

prospect of death. Accordingly, tiie stat. of 9 Geo. II., c. gtat. 9 Geo. n.,

36, (usually, but rather inaccurately, called the statute of *' ^*'

mortmain,) enacted, that from and after 24th June, 1736, no heredita-

ments, or personal estate (m) to be laid out in the purchase No heredita-
' ^

I 1 T 1 .
ments, or per-

•of hereditaments, should be given, conveyed, or settled to sonai estate to
' ... J ' bejaidoutin

or upon any persons, bodies politic or corporatej or other- of^i,Pje5ft^®

wise, for any estate or interest whatsoever, or any ways dilpraedof ot

•charged or encumbered, in trust or for the benefit of any an^fharitaWe

charitable uses whatsoever, (n) unless such gift or settle- STinientMe"'"

ment of hereditaments or personal estate (other than stocks eSaDcery^&o.

in the public funds) be made by deed indented, (o) sealed and delivered

in the presence of two credible witnesses, (p) twelve calendar months

before the death of the donor, including *the days of the execution

and death, and enrolled (r) in chancery within six calendar months

after the execution, and unless such stocks be transferred six calendar

months before the death, and unless the same be made to take effect in

possession (s) for the charitable use, and be without any power of revo-

-cation, reservation, (<) trust, &c., for the benefit of the donor, or of any

persons claiming under him.

[(m) A voluntary covenant to pay a

sum to a charity after covenantor's death

is void under this act, so far as it -would

effect chattel real assets, Jeffries v. Alex-

ander, 8 H. L. Cas. 594, and see S. C. as

.to validity of " devices to evade the stat-

ute," and as to the object of the act ; and

Fox V. Lownds, L. E., 19 Eq. 453. As to

subscription fund, and as to parol declara-

tion of trust, see Girdlestone v. Creed, 10

Hare 480.

(m) A conveyance of land to church-

-wardens and overseers of a parish to

-build a poor-house, under 59 Geo. III., c.

12, is not within the act, Burnaby o.

Barsby, 4 H. & N. 690.

(o) The deed need no longer be in-

dented, 24 Vict., c. 9, I 1.

{'p) In Wickham v. M. of Bath, L. E.,

1 Eq. 17, it -was held that the witnesses

must not only be present, but subscribe

4he attestation clause.

(r) As to copyholds, and cases where

the conveyance to trustees is by one deed,

and the declaration of trust by another,

see 24 Vict., c. 9, ?? 2, 4; 25 Vict., c. 17,

§J. 1, 3, 4. A deed conveying to a

charity land already in mortmain does

not require enrolment, Ashton v. Jones,

28 Beav. 460.

(s) 1. 6., giving the right to possession,

Fisher v. Brierley, 10 H. L. Cas. 159. As
to actual retention of possession by the

donor, not expressly authorized by the

deed, furnishing evidence of a secret re-

servation, S. C. and Way -o. East, 2 Drew.

44. A lease for years to take effect in

possession within one year is good, 26 and

27 Vict., c. 106.]

it) This does not preclude the donor

from reserving to himself a power of

regulating the charity, 2 Cox 301. See

also 1 Mer. 327. [And by 24 Vict., c. 9,

\ 1,' certain restrictive covenants and

other provisions are now permissible.
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Exception.

of property
within the
statute.

[The 2d section provides, that purchases for valuable consideratioa

shall not be avoided by the death of the grantor within

the twelve months, leaving, however, such purchases siib-

ject to the other conditions imposed by the act. (w) The 3d section

declares all gifts, conveyances, settlements, of any hereditaments, or

of any estate or interest therein, or of any charge or encumbrance

affecting or to affect any hereditaments, &c., not perfected according to

the act, void. The 4th section excepts from the operation of the act

the two universities of Oxford and Cambridge, and the colleges thereof,

and the scholars upon the foundation of the colleges of Eton, Win-
chester, or Westminster. The 6th section puts a restriction, since

removed, (x) on the number of advowsons to be held by any such

college. The 6th section excepts Scotland from the act.]}

The act extends to 6 leaseholds and money secured on mortgage.

What species whether in fee or for years, (y) [or by deposit of title-

deeds, (z) and to arrears of interest on any such mort-

gage :] (a.) and even to judgment debts, so far as they

within the act, whether the sale of tha

real property is expressly directed by
the testator, or only made necessary by
the amount and circumstances of the

gift ; Jeffries v. Alexander, 8 H. L. Cas.

594 (1860) ; Brook v. Bradley, 4 L. B.,

Eq. 106, affirmed 3 L. R., Ch. App. 672

(1868).

An annuity (based on a share in the

proceeds of sale of land) left to the testa-

tor, is not ; Marsh v. Att.-Gen., 2 Johns.

& H. 61 (1860).

An unpaid premium for a lease, which

is a lien on the land, is ; Shepheard v.

Beethdm, 6 L. E., Ch. D. 597 (1877).

A leasehold is ; Aspinwall v. Bonne, 29-

Beav. 462 (1861), EomiUy, M. E., saying

in this case :
" I have always considered

the statute to mean, that whatever might

be its legal character and in whatever

form it might be disposed of, no interest

(u) On this section see Price v. Hatha-

way, 6 Mad. 304; Milbank v. Lambert,

28 Beav. 206 ; and 9 Geo. IV., c. 85 ; 24

Vict., c. 9, §§ 1, 3, 4; 25 Vict., c. 17, ??

2, 5 ; 27 Vict., c. 13, H I 29 and 30 Vict.,

c. 67.

(x) 45 Geo. III., i:. 101.]

6. What constitutes an interest in land

within the meaning of the English mort-

main acts, has been a question much de-

bated there. In the general absence of

American mortmain laws, it is of less

practical importance here, but a brief

note is made of the later cases in Eng-

land, many of which are more fully con-

sidered in the text.

Land in a foreign country is not within

the act ; Whicker v. Hume, 7 H. L. Cas.

124 ; Beaumont v. Oliveira, 6 L. E., Eq.

534, affirmed 4 L. E., Ch. App. 309.

Proceeds of real property in England are

(y) Att.-Gen. v. Graves, Amb. 155

;

Att.-Gen. v. Caldwell, Id. 635 ; Att;-Gen.

I). Meyrick, 2 Ves. 44 ; Att.-Gen. v. Earl

of Winohelsea, 3 B. C. C. 373 ; S. C, nom.

Att.-Gen. ». Hui-st, 2 Cox 364 ;] White v.

Evans, 4 Ves. 21 ; Currie v. Pye, 17 Ves.

462. [See § 3 of the act, and Toppin v.

Lomas, 16 C. B. 159.]

(a) Alexander v. Brame, 30 Beav. 153 ;

Lucas V. Jones, L. E., 4 Eq. 73.

(a) lb.
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operate as a charge on real estate. (6) And where a testator had

bequeathed his personal *estate upon trusts for a charity, and after-

wards contracted to sell real estate, it was held that his lien on the

property for the purchase-money was "an interest in land" within the

meaning of the statute, and accordingly could not pass with the rest

of his personal estate, (c)

Again, where A, being entitled to certain sums of money which

were to be raised by the execution of a trust for sale of g^^ charged

real estate, bequeathed all his personal estate to B, who "^tator and

survived A, and afterwards died, having bequeathed the "°* yet raised.

in land could pass to a charity by de-

vise."

Improvement certificates, water works de-

bentures, &c., charged on the undertak-

ing, rates, &c., are ; Cluff v. Cluff, 2 L.

R., Ch. D. 222 (1875) ; Holdsworth v.

Davenport, 3 L. E., Ch. D. 185 (1876)

;

Chandler v. Howell, 4 L. K., Ch. D. 651

(1875) ; especially if secured by mort-

gage of the land, Alexander v. Brame,

30 Beav. 153 (1861) ; Chandler v. Howell,

vM supra.

So, also, a legacy secured by charge on

harbor tolls, Ion v. Ashton, 28 Beav. 379

(1860) ; on a railway debenture with mort-

gagee rights, Attree v. Hawe, 37 L. T. R.

(N. S.) 399 (1877) ; but not a simple rail-

way debenture, Mitchell's Estate, 6 L. R.,

Ch. D. 655 (1877) ; nor railway shares,

Taylor v. Linley, 2 DeG., F. & J. 84,

affirming 1 Giff. 67 ; nor shares in stock

company, Bennett v. Blain, 15 C. B. (N.

S.) 518 ; nor shares in a land company for

purchasing and improving land, Entwistle

V. Davis, 4 L. B., Eq. 272 (1867) ; but

when there is an option given with the

gift, that it be invested in real securities

or government funds, or in the former

with power to change to the latter, the

gift will be upheld, Graham ^. Pater-

noster, 31 Beav. 30 (1862) ; Beaumont's

Trust, 32 Beav. 191 (1863). Attention

is also called to the following valuable

note of Mr. Wharton, in Acland v. Lewis,

9 C. B. (N. S.) 46 (Am. ed.): "In some
of the earlier American cases shares in

turnpike and railroad companies and
other corporations dealing in land have
been held to be real estate and descendi-

ble as such : WiUes i;. Cowles, 2 Conn.

567; Price o. Price, 6 Dana 109; see

Cape Sable Co.'s case, 3 Bland's Ch. 606.

If this be so it might perhaps be con-

tended that the members of such a cor-

poration have a, direct interest in the

land itself, in other words that the cor-

poration should be considered as a sort

of partnership with limited liability.

For it is difficult to see except upon some
such hypothesis how the nature of the

corporation proper can determine the

chai-acter of a corporator's rights. The
tendency of the decisions is now however

to treat such shares as personal property

and indeed they are usually made such

by statute: Johns v. Johns, 1 Ohio St.

351; Arnold v. Buggies, 1 E. I. 165;

Tippets V. Walker, 4 Mass. 596 ; Howe v.

Starkweather, 17 Mass. 243 ; Eussell v.

Temple, 3 Dana's Abr. 108. There is

doubtless great practical convenience in

the latter doctrine which excludes many

(6) Collinson v. Pater, 2 E. & My. 344.

[And see Jeffi-ies v. Alexander, 8 H. L.

Cas. 594.]

(c) Harrison v. Harrison, 1 R. & My.

71. [See also Shepheard v. Beetham, 6

Ch. D. 597 (lien for premium payable on

grant of lease).]
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residue of her personal estate to charity ; it was contended, that, as

the period for raising the sums in question had arrived in the lifetime

of B, (though they were' not actually raised until after her decease,) it

was a breach of duty in the trustees not to raise them, and this neglect

ought not to invalidate the gift, especially as the charities had no right

to elect to take it as land ; but Sir J. Leach, V. C, held, that these

sums, constituting an interest in land at the testatrix's death, could not

legally be given to the charities, (d) [And it makes no diflFerence, as

sometimes supposed, (e) whether B (in the above case) was alone

entitled to the whole proceeds of the land directed to be sold, and

entitled, therefore, to take the land unconverted ; or whether he was

entitled only to a share of the proceeds, or to a sum payable thereout.

In either case, if the real estate has not in fact been sold before B's

death, his interest is then an interest in land and within the statute. (/)
"It may. very well be," said Lord Cairns, "that no one of the several

persons entitled to the proceeds could insist upon entering on the land,

or taking the land, or enjoying the land gua land, but the interest of

each one of them is, in my opinion, an interest in land."] (g)

If the pecuniary gift is partly charged upon land and partly personal.

Legacy, it wiU be void pto tanto. And therefore, where a testator
partly real . n ,

and partly dcviscd a freehold estate to be sold, and the produce
personal, void

, • ,. . i
'

pro tanto. appucd, together with so much of the personal estate as

should be necessary, to secure an annuity of £30 for the life of A, and

*after his death, the principal to go to a charity ; the freehold estate

not being sufficient to raise the money, it was held that the bequest

embarrassiiig questions which must other- (d) Att.-Gen. v. Harley, 5 Mad. 321.

wise arise between heirs and executors [(e) Marsh v. Att.-Gen. 2 J. & H. 61
j

where the company also' possesses and Lucas v. Jones, L. E., 4 Eq. 73.

deals with personal property as is most (/) Conversely where a, testator, hav-

often the case. It seems also the most ing a reversionary interest in personalty,

correct on principle, because the rights which during the life of the tenant for

of the shareholder, so far as he can be life (who survived him) was subject to a

considered as distinct from the corpora- power of investment in real securities,

tion itself, only extend to compelling the but which was never so invested, be-

latter to employ the corporation property queathed it to a charity, the bequest was

for its legitimate purposes and to share held valid. The actual condition of the

in any profits arising therefrom and are fund when it fell in was the criterion, In

therefore strictly in the nature of rights re Beaumont's Trusts, 32 Beav. 191.

of action. See Union Bank of Tennessee, (g) Brook u. Badley, L. R., 3 Ch. 672.

V. State, 9 Yerg. 119 ; Brightwell v. Mai- See also Aspinall v. Bourne, 29 Beav

lory, 10 Yerg. 196 ; State v. Franklin 462 ; Cadbury v. Smith, L. R., 9 Eq. 43.

Bank, 10 Ohio 91 ; Slaymaker v. Gettys- Thus Shadbolt v. Thorton, 17 Sim. '49, is

burg Bank, 10 Barr 373." overruled.]
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was good as to the residue, which was raised out of the personal

estate. (/)

[By the older authorities the act was held to] extend to every

description of property savoring of the realty : as, the Property
. ., , I J- .1, ^, . , . .

savoringof
privilege by a grant trom the crown or laying chains in realty,

the river Thames for mooring ships
; (g) canal shares; (A) and money

secured by assignment of turnpike tolls, {%) or of the poor's rate and

county rates, (k) [These authorities were followed in Early decisions

comparatively recent times by similar decisions reeardino; oanai shares

1 , ~ , .

& & anddeben-
money secured by mortgage oi the rates imposed on the tores,

occupiers of houses by improvement commissioners, (l) or by mortgage

of railway, (m) harbor, (n) dock, (o) or canal, (p) tolls, all which are

commonly called debentures, (q) All these were held within the

plain words of the act, " charges or encumbrances affecting heredita-

ments."

But " the current of modern decisions is against the older cases, and

while there is to be discovered an inclination formerly to carry the

provisions of the act beyond the legislature, the tendency of modern

decisions has been the other way." (r) And it is now settled that

shares in all joint stock companies or partnership, whether shares in joint

incorporated or not, (s) having power to hold land for ni^'^notwithin

trading purposes, (t) where such land is vested in the cor- *® °*''

poration or in individuals (as the case may be,) in trust only to use the

(/) Waite V. Webb. 6 Mad. 71. (p) InreLangham's Trust, 10 Hare446.

(g) Negus v. Coulter, Amb. 367. (g) If the debenture was in form a

(A) Howse V. Chapman, 4 Ves. 542

;

bond or promissory note for money bor-

[Tomlinson v. Tomlinson, 9 Beav. 459.] rowed on the credit of the undertaking,

(i) Knapp v. Williams, 4 Ves. 430, n.

;

but not by assignment of the tolls or of

[Ashton V. Lord Langdale, 4 De G. & S. the undertaking, it was held not within

402.] the act, Myers v. Perigal, 16 Sim. 533;

(A) Finch v. Squire, 10 Ves. 41. and per Wood, V. C, In re Langham's

[(Z) Thornton v. Kempson, Kay 592

;

Trust, sup. ; and Bunting v. Marriott, 19

Chandler v. Howell, 4 Ch. D. 651 ; see Beav. 163 (Tothill Fields Improvement),

also Howse v. Chapman, 4 Ves. 542 (?•) Per Lord St. Leonards, 2 D., M. &
(where, however, the form of security is G-. 619.

not given) ; Toppin v. Lomas, 16 C. B. (s) As to companies or partnerships

159 (Westminster improvement bonds not incorporated, see Myers v. Perigal, 11

having the benefit of a general mortgage C. B. 90, 2 D., M. & G. 599 ; Watson v.

of lands) ; Cluff v. Cluff, 2 Ch. D. 222 Spratley, 10 Exch. 222 (case on the stat.

(consol. stock of Metrop. Bd. of Works), of frauds) ; Hayter v. Tucker, 4 K. & J.

(to) Ashton V. Lord Langdale, sup. 243 ; and the authorities cited in those

(n) Ion V. Ashton, 28 Beav. 379. cases.

(o) Alexander v. Brame, 30 Beav. 153. («) See 10 and 11 Vict., i;. 78.
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land for the purpose of profit as part of the stock in trade, even

though the undertaking be based entirely upon the holding of land,

as in the cases of railway, dock, *market, gas, canal, mining, and

land-jobbing companies, and also, of course, where the holding of land

is only incidental to the business, as in the case of banking and assur-

ance companies, are exempted from the operation of the act. (u) The
exemption does not depend on the clause frequently inserted in acts

and deeds of settlement declaring shares to be personal estate and

transmissible as such, (x) nor on the nature of the business, (y) but on

the nature of the individual shareholder's interest. " The true way
to test it," said Lord St. Leonards, in Myers v. Perigal, (2)

" would be

to assume that there is real estate in the company vested in the proper

persons under the provisions of the partnership deed. Could any of

the partners enter upon the lands, or claim any portion of the real

estate for his private purposes ? Or, if there was a house upon the

land, could any two or more of the members enter upon the occupation

of such house ? I apprehend they clearly could not ; they would have

no right to step upon the land ; their whole interest in the property

of the company is with reference to the shares bought, which represent

their proportions of the profits. No encumbrancer of an individual

member of the company would have any such right. In short, a

member has no higher interest in the real estate of the company than

that of an ordinary partner seeking his share of the profits, out of

whatever property those profits might be found to have resulted."

And the fact that by the dissolution of a company the shareholders

may become specifically interested in the real property is to be consid-

ered as a remote event, and no more avoiding a bequest of a share to

a charity than a like bequest of a simple contract debt would be

(«) Att.-Gen. v. Giles, 5 L. J. (N. S.) ruling Ware u. Cumberlege, 20 Beav.

Ch. 44; Sparling v. Parker, 9 Beay. 450; 503, and Glynn v. Morris, 27 Beav. 218.

Walker v. Milne, 11 Beav. 507 ; Tliomp- Shares in a railway company, whose line

son V. Thompson, 1 Coll. 381 ; Hilton v. is leased to another company at a rent,

Giraud, 1 De G. & S. 183 ; Ashtou v. are on the same footing, Linley v. Taylor,

Lord Langdale, 4 De G. & S. 402 ; Myers 1 Giff. 67, 2 D., F & J. 84.

V. Perigal, 16 Sim. 533 ; In re Langham's {x) 10 Hare 449. A deed would of

Trust, 10 Hare 446 ; Edwards v. Hall, 11 course be insufiBcient for the purpose.

Hare 1, 6 D., M. & G. 74 ; Bennett i/. Baxter v. Brown, 7 M. & Gr. 216. Besides

Blair 15 0. B. (N. S.) 518 (corn-ex- personalty, unless "pure," is within the act.

change) ; Hayter v. Tucker, 4 K. & J. (y) Entwistle v. Davis, L. E., 4 Eq.

243 (cost-book mine) ; Entwistle v. Davis, 272, stated below.

L. K., 4 Eq. 272 (land company) ; over- (2) 2 D., M. & G. 620.
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CHAP. IX., § I.] GIFTS TO CHAErTABLB USES. 427

avoided, because it might ultimately become a judgment debt, and

thus a charge upon realty, (a)

*This doctrine was fully adopted in Entwistle v. Davis, (b) where-

shares in land companies established, one for the purpose of buying^

improving, letting and selling land, the other for raising by subscrip-

tion a fund out of which every member should receive the amount or

value of his share for the erecting or purchase of a dwelling-house, or

other real or leasehold estate, (giving satisfactory mortgage security

for the advance,) were held by Sir "W". P. Wood not to be within the

statute. In neither case could a shareholder claim any portion of the

land which was held by the company for the purposes of its business.

If, in the case of the second company, an option had been given to

every shareholder of taking a plot of land, the V. C. thought some-

thing might have been said. And if the land of a company or part-

nership be vested in any person in trust, not for the purposes of the

undertaking generally, but for the individual shareholders or partners

in proportion to their shares, then such shares are an interest in land

within the meaning of the act Geo. II., for then the individual share-

holder would have power to call upon the trustee, not merely for his

share of the profits, but for part of the very land itself, which, in the

cases previously considered, he could not do. (c)

The current of decision regarding debentures has also been reversed..

The course taken was this. It was held in Q. B. that a Railway do-
, /» 1

Dentures, &o.

mortgage by a railway company by assignment of the
j^^j^^^g^..

"undertaking" and tolls would not support ejectment sions.

against the company. Coleridge, J., said it was a pure question of

construction ; that the word " undertaking " was ambiguous ; it might

possibly include the land; but if it did, the instrument gave the

(a) See 5 Beav. 442, 2 D., M. & G. Holdsworth, 3 M. & Wei. 422; nor

620, 7 Id. 525, 10 Exch. 222, 245, L. E., within ? 17, Duncuft v. Albrecht, 12 Sim.

4 Eq. 276. Whether shares of the nature 189. So (as to ? 4) shares in a cost-book

now under consideration are goods and mine, Hayter v. Tucker, 4 K. & J. 243

;

chattels within the bankrupt act, see Ex Watson v. Spratley, 10 Exch. 222 ; Powell

parte Vauxhall Bridge Company, 1 Gl. u. Jessop, 18 C. B. 337 ; Walker v. Bart-

6 J. 101, and In re Lancaster Canal Com- lett. Id. 845. Shares in the Chelsea

pany, Dilworth's case, Mont. & Bli. 94. Waterworks Co. were held (before 1 Vict.,

On the nature of shares as qualification c. 26,) to pass by unattested codicil, Bligh

,

for the county vote, see Baxter v. Brown, v. Brent, 2 Y. & C. 268.

7 M. & Gr. 198 ; Bulmer v. Norris, 9 C. (6) L. E., 4 Eq. 272.

B. (N. S.) 19. Shares in an incorporated (c) Per Wood, V. C, Hayter v. Tucker,

company held not an interest in land 4 K. & J. 251.

within ? 4 of stat. of frauds, Bradley v.
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mortgagee power, if he took possession, to put an end to the undertak-

ing: M'hich was a monstrous and improbable supposition, (d) This

was followed by Turner and Cairns, L. JJ., who decided that all that

the mortgagee could touch under such an instrument, was the profits

of the undertaking ; that the undertaking was made over to him as a

going concern, and *plainly with a view to its continuance, and not so

as to give him any power to break it up or interfere with its manage-

ment, (e) The two decisions are perhaps not identical • the former

being that the land did not pass, the latter that, if it did, it waa only

as an ingredient in a going concern. From these decisions, however,

Attreeti. Hawe. it was Concluded in Attree v. Hawe, (/) that money
Eaiiwayde- securcd by such debentures was not such a charge on
Dentures not

^

*' "
within the act. hereditaments as was within the act : for the mortgagee

having " no power to take the land, or enter on the land, or in any

way to interfere with the ownership, possession, or dominion of the

statutory owners and managers," the gift of money so secured to

charitable uses was not within the mischief against which the act was

directed :
" the mischief, and the sole mischief," aimed at being, it was

said, the making land inalienable.

It will be remembered that Lord Hardwicke very distinctly denied

Eemarks on that this was an accurate definition of the objects of the
Attree,,. Hawe.

act. (^) It was au objcct mentioned in the title to the

act : but only there, and the title was no part of the act. It will also

be remembered that the mere absence of power " to take the land or

to enter on the land " does not necessarily take a case out of the act. (A)

However, the decision in Attree v. Hawe is convenient, and must be

taken to have finally settled the law with regard to railway debentures

:

for although the subject of gift in that case was debenture stock, no

distinction appears to have been intended or to be possible on that

account; since the holder of such stock has by statute "all the rights

and powers of a mortgagee of the undertaking," except tlie right to

' (d) Doe d. Myatt v. St. Helen's Bail- discovery of a ne-V7 and correct reading

way, 2 Q. B. 864. (of a statute) which has escaped the at-

(e) Gardner </. London, Chatham and tention of eminent men in time past, will

Dover Eailway, L. E., 2 Ch. 201. often, on more mature consideration, be

(/) 9 Ch. D. 337. See also In re found not to have been overlooked by

Mitchell's Estate, 6 Ch. D. 655 ; Walker them, but rejected for some sufficient rea-

D. Milne, 11 Beav. 507. son." Per Lord St. Leonards, 1 D. &

(g) Att.-Gen. v. Lord Weymouth, Amb. War. 326.

22. " That which a man fancies to be a (h) Ante p. *221.
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require payment of his principal. The principle of the decision i»

applicable to the debentures of all public bodies with par- Debentures or

T Jj- 1 » t f ^ 1
other compa-

liamentary powers and duties to be exercised for the pub- nies.

lie benefit, as harbor, dock, canal, and waterworks companies, (i) and

public bodies constituted for the improvement of towns.

Growing crops, which pass under a devise of the land on *which they

are growing, and clearly, therefore, savor of realty, are Growing crops,

within the act. (i) But rent, when due, is in the nature Arrears of rent.

of fruit fallen : it is severed from the land, and the right of distress

is not an interest in land, but merely a right to enter and enforce

payment of the debt by seizure of the chattels there found. Arrears

of rent may, therefore, be bequeathed to a charity, (k) So Tenant's

may tenant's fixtures, which, on the determination of his
*^'"**-

lease, the testator might carry away with him.] (I)

Where lands are devised in trust for a charity, the trust not only is

itself void, but vitiates the devise of the legal estate on charitable

1 1 /» • 1
trust vitiates

which it is ingrafted
;
(m) and therefore, in such cases, the t^e legai

heir may recover at law ; except where there are other

trusts not charitable
;
(w) [or where the trust is secret, that is, where

the devisee has verbally promised to hold in trust for a charity
;
(o) in

either of which excepted cases the devise carries the estate to the trus-

tee,] and the heir [p) must prosecute his claim in equity.

Where the conveying of land to a charity is enjoined as a conditioD

subsequent, as where the devise is to A, on condition that he shall

(i) Holdsworth v. Davenport, 3 Ch. D. 710
;

[Pilkington v. Boughey, 12 Sim.

185 ; Walker v. Milne, 11 Beav. 507. 114 ; Cramp v. Playfoot, 4 K. & J. 479.]

The cases of Ashton v. Lord Laugdale, 4 (n) Willett v. Sandford, 1 Ves. 186 j

DeG. & S. 402 (railway debentures), and see also Doe v. Copestake, 6 East 328

;

Chandler v. Howell, 4 Ch. D. 651 (mort- Doe v. Pitcher, 6 Taunt. 359
;
[Arnold v.

gage of " works," &c., by improvement Chapman, 1 Ves. 108 ; Young v. Grove,

commissioners), must be considered over- 4 C. B. 668 ; Doe d. Chidgey v. Harris,

ruled. 16 M. & Wels. 517 ; Wright v. WUkin,

[(i) Symonds v. Marine Society, 2 Giff. 31 L. J., Q. B. 196.

325. (o) Sweeting v. Sweeting, 3 N. E. 240.

(A) Edwards v. Hall, 11 Hare 6, 6 D., As to secret trusts, post p. *233.]

M. & G. 74; Brook v. Badley, L. E., 4 (p) But if the devise were of particu-

Eq. 106 (a mining " rent ") ; Thomas v. lar lands in fee, and the will contained a

Howell, L. E., 18 Eq. 203. residuary devise, the failure of the former

(l) JohnSton v. Swann, 3 Mad. 467.] would, under a will made since 1837, let

(m) Adlington v. Canu, 3 Atk. 155

;

in the residuary devisee, not the heir.

Doe d. Burdett v. Wrighte, 2 B. & Aid.

[*226]
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convey Whiteaere (part of the devised estate) to a charity, the condi-

tion alone is void, and the devise is absolute, (g)

Though the statute does not in terms apply to the proceeds of land

Bequest of directed to be sold, yet it is settled by construction, that a
proceeds of , . »r^ eatates to fund of tbis nature is within its spirit and meaning, (r) on

the ground, it should seem, that the legatee mighi have

«lected to take it as land
;
(s) and a legacy payable out of such a fund

So, of bequest of course sharss the Same fate. (<) The act, however, does
of money to be ^ ' ' '

laid out in expressly embrace the converse case of money being

directed to be laid out in land, (w)» and the prohibition

applies not only where the investment in land is expressly directed by
the will, but also *where it results from the nature and regulations of

the charity itself, [v)

A recommendation to trustees to purchase land is imperative, and,

Eeoommenda^ Consequently, has the same invalidating effect as a trust

^Me°heid U) which is mandatory in terms, (a;) But, if an option be
he mandatory,

g-^g^j ^^ ^j^g tj^gtees to lay out the money in land, or

hayran™ptfOT upou government or personal security, (y) [or, generally,

jand OT^otb'er to exccute the trust in either of two ways, the one lawful,

Request 'ia
* the other not, (2) or, if the regulations of the charity be

such that the money bequeathed might, if the act were

eut of the way, be applied either in one way or the other, (a) the

(q) Poor D. Miall, 6 Mad. 32. v. Hutton, 14 Ves. 537
;
[Edwards v. Hall,

[(r) Att.-Gen. v. Lord "Weymouth, 11 Hare 11, 12, 6 D., M. & G. 89; Dent

Amb. 20;] Curtis v. Hutton, 14 Ves. «. Allcroft, 30 Beav. 335; Salusbuiy v.

637 ; Trustees of British Museum v. Denton, 3 K. & J. 529 ; Graham v. Pater-

White, 2 S. & St. 595. noster, 31 Beav. 30 ; Wilkinson v. Barber,

[(s) It is an interest in land, per Lord L. E., 14 Eq. 96 ; Morley ». Croxon, 8

€airu3, L. B., 3 Ch. 674.] Ch. D. 156.

(t) Page V. Leapingwell, 18 Ves. 463. {«) Mayor of Eaversham v. Eyder, 18

(a) Att.-Gen. ». Heartwell, 2 Ed. 234

;

Beav. 318, 5 D., M. & G. 350 ; Baldwin

Pritchard v. Arbouin, 3 Euss. 458. » Baldwin, 22 Beav. 419 ; London Uni-

(v) Widmore v. Woodroffe, Amb. 636

;

versity v. Yarrow, 1 DeG. & J. 72 ; Sin-

Middleton v. Clitherow, 3 Ves. 734. [And nett v. Herbert, L. E., 7 Ch. 243 ; Lewis

see Denton v. Manners, 25 Beav. 38, 2 v. Allenby, L. E., 10 Eq. 668.

DeG. & J. 675.] (o) Church Building Society i;. Barlow,

(x) Att.-Gen. v. Davies, 9 Ves. 546

;

3 D., M. & G. 120 ; Carter v. Green, 3 K.
Kirkband v. Hudson, 7 Pri. 212 ;

[Pil- & J. 591 ; Denton v. Manners, 2 DeG. &
iington v. Boughey, 12 Sim. 114.] J. 675, 682. Unless the purpose of the

(j/) Soresby v. Hollins, Amb. 211, [9 gift be expressly confined by the will to

Mod. 221 ; Widmore v. Governors of the illegal object ; see last case. If the

Queen Anne's Bounty, 1 B. C. C. 13, n.

;

will be expressly worded to include the

Att.-Gen. v. Parsons, 8 Ves. 186 ;] Curtis illegal as well as the legal objects, it
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bequest is valid. Thus, in Lewis v. Allenby, (6) a bequest of residue,

comprising pure and impure personalty, to trustees for division among

such charities in London or elsewhere in England as they in their

discretion should think proper, was upheld on the ground that the

trustees had power to name the chai'ities, and could properly exercise

it as to the impure personalty only in favor of such charities as were

exempted from the act.] It was attempted to bring within the scope

of this principle a direction to invest on such mortgage securities as

the trustees should approve, which, it was contended, authorized the

trustees to lay out the fund on mortgages of personal chattels, or on

Irish or Scotch real securities (some of which the testator was already

possessed of); but Lord Langdale, considering that the reasoning

savored too much of refinement, held the bequest to be Void, (e)

So, if investment in land is the ultimate destination of the money,

the bequest will not be protected by the circumstance of where the
*

.
purchase of

*provision being made for its suspension during an indefi- land is the uiK-
1. o J. o mate object^

uite period ; and, therefore, a gift of personal estate, to be the trust is bad.

laid out in the purchase of lands, has been repeatedly held to be void,

although the trustees were empowered to invest the money Even though
,

there be an
in the funds until an eligible purchase could be made ; id) option " in case^ ^

.
land cannot be

fneither will a direction to purchase, though accompanied conveniently
«- JT 7 o i. purchased."

by a legal alternative direction for the application of the

money in case the purchase cannot be conveniently made, give the

trustees such a discretion as to take the bequest out of the statute,

where there is no impediment to the primary trust but the statute.] (e)

These determinations have clearly overruled Grimmett v. Grim-

mett
; (/) and it seems somewhat difficult to reconcile with them the

more recent case of Att.-Gen. v. Goddard, [g) where a testatrix, after

bequeathing £1000 Indian annuities to trustees for charitable pur-

poses, added, " as money is of more uncertain value than land, I do

also give them power to make such purchase as they shall think best

for perpetuating the gift;" Sir T. Plumer, M. E,, hesitatingly held the

would seem that there must be an appor- expressly given.]

tionment, In re Eigley's Trusts, 36 L. J., (d) Grieves v. Case, 4 B. C. C. 67, Dick.

Ch. 147 ; Hoare v. Osborne, L. E., 1 Eq. 251, [1 Ves., Jr., 548, 2 Cox 301 ;] Eng-

585, and the share apportioned to the lish v. Orde, Duke Ch. Uses 432 ; Priteh-

illegal object would be undisposed of. ard v. Arbouin, 3 Euss. 458 ;
[Mann v.

(b) L. E.", 10 Eq. 668.] Builingham, 1 Kee. 235.

(c) Baker v. Sutton, 1 Kee. 224. [Cf. (e) Att.-Gen. v. Hodgson, 15 Sim. 146.]

London University v. Yarrow, svp., where (/) Amb. 210.

a choice between London and Dublin was (jr) T. & E. 348.

[*228]
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bequest to be valid, though he admitted it to be doubtful whether the

clause in the will did not amount to a direction to purchase land, and

whether the discretion extended to anything further than the selection

of the estate.

It is clear, that where the will is silent as to the purchase or acqui-

Legacy valid sition of land, and the charitable trust or purpose is of a
where the pur-

, „, .. „,, , .,
chase of land is nature which admits 01 its being lully and conveniently
not essential to

_ ,...,,
the trust. executed without such purchase or acquisition, the legacy

is good. Thus, where the testator bequeathed £2800 three per cent.

Gifts of income rcduccd annuities, and directed the dividends to be applied

echooij "for and towards establishing a school," Lord Lough-

borough said, that this did not include the purchase or renting of land

:

the master might teach in his own house, or in the church. (K) So, in

—to endow another case, the bequest of personalty, " to be a perpetual
°"°

'

endowment and maintenance of two schools," was consid-

ered, by Richards, C. B., to be so far good ; though it was rendered

void by the addition of a recommendation to purchase land. ({) And

—to provide a ^v^^ where the interest of the bequeathed fund was
school-house,

directed to be applied in "providing a proper school-

house," Sir J. Leach, V. C, thought *that, as the intention might be

executed by hiring a house, without the necessity of purchasing land,

the bequest was valid ; and that, too, though the will contained expres-

sions showing that the testator contemplated the perpetuity of the

charity, {h) So, where the trustees were expressly du-ected to apply

the income of a charity,fund in the purchase or rental of an appro-

priate building. (1)

[Much reliance was in these cases placed on the circumstance that

omfra where the purposcs of the will were to be answered out of the

Snd intended, annual income as it arose, leaving the principal untouched.

Where a legacy was given towards "establishing" a school near the

Capital, to Augcl Inii at E., provided a further sum offuM he raised

Mhooi; in aid thereof if fownd necessary ; Sir G. Turner, "V. C,

said that the first words indicated an intention to occupy a site in the

neighborhood referred to ; and that the latter words removed all doubt,

(A) Att.-Gen. v. WUliams 4 B. C. 0. (i) Kirkbank v. Hudson, 7 Price 221.

526, [2 Cox 387;] see also Att.-Gen. v. [k) Johnston <>. Swann, 3 Mad. 457;

Jordan, Highmore on Mortmain 225. [and see Grafton v. Frith, 15 Jur. 737, 20

[Also Martin v. Wellstead, 23 L. J., Oh. L. J., Ch. 198.]

927 ; Hartshorne v. Nicholson, 26 Beav, {I) Davenport v. Mortimer, 3 Jur. 287,

58.] (V. C. Shadwell).
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showing that the establishment of the school was not to be by a suc-

cession of small payments, but by the immediate expenditure of a sum
of money. He thought it clear that the intention was that land should

be purchased, (m)

So, in Dunn v. Bownas, (w) where a testator bequeathed a sum of

money to the mayor and corporation of N., in trust for

the purpose of " establishing " a hospital for twelve poor
°^'

widows, with a monthly allowance of twenty shillings to each, the

surplus to be applied in providing for them coals, clothing, or other

necessaries ; and he declared that the bequest was to be carried into

effect at the death of his sisters, or during their lives if they should

think proper, in which case they should be allowed to name the first

inmates, Sir "W. P. Wood, V. C, Ijeld that the only way in which the

trust could be executed, was to buy a house with part of the fund, and

that the reference to " surplus income " was not sufficient to alter this

plain conclusion.

And iu Tatham v. Drummond, (o) a bequest of money to be applied

towards the " establishment " of slaughter-houses in the _a slaughter-

neighborhood of London was held void by Lord West- ^°™®'

bury, who thought it could not be doubted that if there were no stat-

ute of mortmain, a bequest to " establish " a charity such aa a school

or a hospital in any parish or district would be carried into effect *by

the purchase of land and the erection of buildings thereon ; and he

adopted Lord Loughborough's rule {p) that the court would not alter

its conception of the purposes of a testator merely because they hap-

pened to fall within the prohibitions of the statute.

So a bequest to " found " a chapel (g) is prima facie _^„ fo„„a ^

void.
•*^P°'-

But a bequest to " endow " churches and chapels in populous dis-

tricts, (r) or to "support" a school at A, (s) or to "found dow°?hureh^

a charitable endowment," (i) is good. A bequest to estab- looi*^'
*""

[(m) Att.-Gen. v. Hull, 9 Hare 647

;

{q) Hopkins v. PhUlips, 3 Gif. 182.

and Bee Att.-Gen. v. Hodgson, 15 Sim. (r) Edwards v. Hall, 11 Hare 1, 6 D.,

146 ; Longstaff v. Benneson, 1 Drew. 28

;

M. & G. 74.

In re Clancy, 16 Beav. 295. (s) Morley v. Croxon, 8 Ch. D. 156;

(») 1 K. & J. 596. Kirkbank v. Hudson, 7 Pri. 221, per

(o) 4 D., J. & S. 484, reversing Wood, Eiehards, C. B., mp.

V. C, 33 L. J., Ch. 438. («) Salusbury v. Denton, 3 K. & J. 529.

(p) Att-Gen. v. Williams, 2 Cox 387. r
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lish an " institution " may also be good if the purpose of
" Institation." .... , ., i , , . , ,

the institution as described does not require the purchase

of land.] (m)

It has been much questioned whether a bequest of money, to be

Legacy to be applied in the " erection " of a school-house or other build-

erec'tfng^r i^g) f*5r charitable purposes, is bad, as involving a trust
building, bad. ^ purchase. Lord Hardwicke considered that if the

trustees could get a piece of ground given to them, so that land need

not be purchased, the gift was good
;
{x) but the contrary is now

settled : (y) [and to make such a bequest valid, the testator must either

point to land already in mortmain, or he must forbid the purchase of

land. (2) Thus, in Mather v. Scott, (a) where a testator bequeathed a

legacy to trustees, with a request that they would entreat the lord of

the manor to grant land for building almshouses. Lord Langdale, M.
K., held that the language of the bequest was not sufficiently expressed

to exclude a purchase, and therefore the gift failed.] And it is equally

Legacy on clear that a legacy, Ton condition that the legatee provide
condition that , , „ w • 1 1 1 • • • i 1 •

legatee pro- land for efiecting the testator s object, is void, as being m
void. ' truth a purchase of the land from the legatee.] (6) And
it would not avail, that charity legatees, by whom a fund is directed to

be laid out ia the erection of buildings, possess and offer to appropriate

for the purpose land already in mortmain, unless the bequest were so

framed as not to admit of a new ^purchase being made for the occa-

sion
;
(c) [nor is a bequest to build made valid by a proviso that the

legacy shall not be paid until the building has been commenced, (d)

(it) Baldwin v. Baldwin, 22 Beav. 413 458
;
[Att.-Gen. v. Hodgson, 15 Sim. 146

(trust to provide annuities for indigent Smith v. Oliver, 11 Beav. 481.

persons, with directions for the manage- (z) Att.-Gen. v. Davies, 9 Ves. 544;

ment of the " institution "). And see per Pratt v. Harvey, L. E., 12 Eq. 544.

Lord Cranworth, London University v. (o) 2 Kee. 172.

Yarrow, 1 De G. & J. 81, hut git., for that (b) Att.-Gen. v. Davies, 9 Ves. 535 ; and

was a hospital for animals.] see Dunn v. Bownas, 1 E. & J. 602.]

(x) Vaughan v. Farrer, 2 Ves. 182; (e) Giblett ». Hobson, 5 Sim. 651, 3 My.

Atl.-Gen. v. Bowles, Id. 547, [3 Atk. & K. 517
;
[In re Watmough's Trusts, L.

806.] E.,8Eq.272; Cox ». Davie, 7 Ch. D. 204.]

(jr) Foy 1). Foy, 1 Cox 163 ;
[Pelham v. In Giblett v. Hobson, Lord Brougham

Anderson, 2 Ed. 296, 1 B. C. C. 444, u. ;] held that circumstances dehors the will

Att.-Gen. V. Nash, 3 B. C. C. 588 ; Att.- might be investigated for the purpose of

Gen. V. Whitchurch, 3 Ves. 144 ; Chap- getting at the intention [i. e., evidence of

man v. Brown, 6 Id. 404; Att.-Gen. v. "surrounding circumstances," according

Parsons, 8 Id. 186 ; Att.-Gen. i;. Davies, to the general rule ; see ch. XIII.

9 Ves. 535 ;
Pritchard v. Arbouin, 3 Euss. (d) Pratt *. Harvey, L. E., 12 Eq. 544,
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But if the testator has expressly forbidden a purchase, though he

declares his expectation or desire that land will be pro- Bequest to

vided from otiier sources, (e) or if the direction is to build the wui forbids
,, , T Tiiii ... „ the purchase

' when and so soon as land shall at any time be given for of land,

the purpose," (/) the bequest is valid : for the statute does not forbid

the dedication of land to charity by act inter vivos ; on the contrary,

it expressly regulates the manner of doing so, and there is nothing to

invalidate a bequest of money for building upon land so provided.

And a direction to the trustees to have due regard to the application

•of the fund being consistent with the laws then in force, has been held

to refer to the mortmain laws, and to be equivalent to forbidding the

purchase of lan'3.] (g) If the testator shows that he means the gift to

take effect, whether land be provided or not, the legacy is valid. (A)7

-correcting the dictum of Alderson, B.,

Dixon V. Butler, 3 Y. & C. 677.

(e) Pliilpott V. St. George's Hospital, 6

H. L. Cas. 338, reversing 21 Beav. 134,

and overruling Trye v. Corporation of

Gloucester, 14 Beav. 173. See also Ca-

-wood V. Thompson, 1 Sm. & Gif. 409.

(/) This was assumed in Chamberlayne

V. Brockett, L. B., 8 Ch. 206, and is ac-

<;ording to Lord Cranworth's judgment in

Philpott V. St. George's Hospital, 6 H. L.

Cas. 357. If the gift itself were made to

<iepend on such a contingency, it would

be void for remoteness, L. E., 8 Ch. 208,

n., 212.

(g) Dent v. Allcrofit, 30 Beav. 335.]

(h) Henshaw v. Atkinson, 3 Mad. 306.

[But the decision did not depend on that.

Per Lord Cranworth, 6 H. L. Cas. 359.]

7. The following devise was held valid

mthin the mortmain act: a gift to the

town of Sheffield, "for such objects of

public utility in Sheffield or for such

other charitable purposes as other funds

held in trust for the town are used for "

(notwithstanding that some public uses,

like street widening, may require the pur-

chase of land), Wilkinson v. Barber, 14

L. E., Eq. 96. On the other hand, the

following gifts have been held to be within

the act, as requiring the pur0hase of land

by implication, and therefore void :
" to

aid the deaf and dumb to found a chapel

for them in L.," Hopkins v. Phillips, 3

Giff. 182 (1861) ; to the Eoyal Soc. Prev.

Cruelty to Animals, "to be applied in

such manner as they shall think best to-

wards" the establishment of slaughter-

houses away from the densely populated

places where they are now situated, and

for the relief and protection of the ani-

mals taken to be slaughtered," Tatham v.

Drummond, 4 De G., J. & S. 484 (1864).

Attention is also called to the following

cases relating to the provisions of the

mortmain and charity statutes in Amer-

ica:

Qmnecticut—the act of 1702, exempt-

ing from tax lands granted " for the min-

istry of the gospel or schools of learning

or for the relief of the poor, or for any

other public and charitable use," no

longer (since act of 1859) applies to such

lands after they have been sold by the in-

stitution, New Haven v. Sheffield, 30

Conn. 160; Brainard v. Colchester, 31

Conn. 407.

New York—a gift to the testator's wife

for her life, with remainder to charitable

societies, is valid as to one-half by the

act of 1860, Deary's Estate, 1 Tuck.

233. The charter of the Am. Fem. Guar-

dian Society, authorizing them to take by

devise, " subject to the restrictions of the
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The bequest of a sum of money to be applied in the erection of

Improvement buildings on land which is already devoted to charitable

to mdrtmlto''^ purposes, {i) ov in the repair and improvement of build-
aUowed.

j^^^g appropriated to charity, (k) is unquestionably valid,,

as by such gifts no additional land is thrown into mortmain. (I) [But,.

Keferenoe to as before Stated, a reference to land already in mortmain
laiid in mort- i/» I'l .ii iimain must be must be found in the Will. A bequest to build a parson-
foiind in the

^

* '

w>i'- age house at C. " in manner as I have already promised

the same," was held to refer to a transaction by which a site had

already been appropriated for the purpose, and so by implication to

the site itself, (m) So a bequest *to build a parsonage house in con-

nection with B. church was upheld, on the ground that a site had in

fact [though Hiis was not noticed in the wilt) been appropriated to the

purpose, and that the trustees would not have been justified in pur-

chasing any other land for the purpose. (2) And a bequest to help'

enlarge the parish church at M. was held good as impliedly referring

to the glebe or churchyard, (a) But a bequest " to erect a new chapel

at H. instead of the one now in use when such an erection shall take

place," was held not to be a' reference to the site on which the old'

chapel stood.] (6)

general act as to religious societies,"

leaves them subject to the requirement

that the will be executed two months be-

fore the testator's death, contained in the

general act, Lefevre v. Lefevre, 59 N.

Y. 434.

Pennsylvania—a devise in trust for a

" Friends' " school at A, not executed one

month before the testator's death, is void,

Price V. Maxwell, 28 Penna. St. 23 ; and

a similar devise by will, executed Febru-

, ary 10th, the testator dying March 9th,

is insufScient, Carnell's Estate, 9 Phila.

322 ; and where the testator died March

13th, a charitable legacy by a will, exe-

cuted several years before, but revoked

and changed March 11th, is of no effect,

Paulson's Estate, 33 Lfeg. Int. 400 (1876).

Oeorgia—the restriction of charitable

gifts to one-third of testator's property,

and to wills made at least ninety days be-

fore the testator's death, applies only to a

testator leaving children, Eeynolds v.

[*232]

Bristow, 37 Ga. 283.

(i) Glubb V. Att.-Gen., Amb. 373; Bro-

die V. Duke of Chandos, 1 B. C. C. 144, n. ;

Att.-Gen. v. Bishop of Oxford, lb. ; Att.-

Gen. 1. Parsons, 8 Ves. 186 ; Att.-Gen. v.

Munby, 1 Mer. 327 ;
[Shaw v. Pickthall,

Dan. 92 ; Fisher v. Brierly, 1 D., F. & J.

643.]

(k) Harris v. Barnes, Amb. 651 ; Att.-

Gen. V. Bishop of Chester, 1 B. C. C. 444
(I) As to the evidence required in these

cases, that the land on which the expen-

diture is to be made has been effectually

devoted to charity, vide Ingleby v. Dobsou,

4 Euss. 342 ;
[Shaw v. Pickthall, Dan. 92..

(m) SeweU v. Crewe-Kead, L. K., 3 Eq.
60.

(a) CressweU v. CressweU, L. E., 6 Eq.

69.

(o) In re Hawkin's Trusts, 33 Beav. 570i

(b) In re Watmough's Trusts, L. K., 8

Eq. 272, dissenting from Booth v. Carter,

L. K., 3 Eq. 757, which is cmira.']
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A legacy to be applied in the liquidation of a subsisting encumbrance

•on real estate, which is already subject to charitable uses, Legnoytobe
1 • T 1 />ii. .1. 1

applied '" dia-'

appears to nave been considered as not lallinff within the cimrgingan
, , T 1 1-11 encumbrance

same principle as a legacy to build on land so subject, but "" oiiarity

as appropriating to charity a new interest in land. Thus, *"^"''-

a bequest of a sum of money, to be applied in paying off a mortgage

debt on a meeting-house, cannot be supported
; (o) and it matters not

that the encumbrance is equitable only, (d)

Where a legacy, which, standing alone, would be valid, is founded

upon and derives its purpose and object from an illegal Leg,„y

•devise, it is necessarily involved in the failure of such devtae'wwoh

Revise. Thus, if a testator, after devising certain messuages ^^^^' ™"*'

to be converted into almshouses, bequeaths the interest of a sum of

money to the occupiers of such houses—as the devise is clearly void,

the legacy is equally so. (e) Or, if a testator devises a messuage to be

used as a school-house for the education of poor children, and bequeaths

a. fund to trustees, with a direction to apply the income in keeping the

school-house in repair, and providing a master, the statute, by invali-

dating the devise of the house, deprives the pecuniary legacy of its

object, which consequently fails
j (/) and in some other instances, pre-

senting not quite so simple and obvious an application of the principle,

*a bequest, valid in itself, has been held to fail, from the impractica-

4)ility of the general scheme, of which it forms a part, {g)

It is to be observed, that if a legacy, which is directed to be laid

out in land, is actually paid, (the party paying it not Equity wiu

availing himself of the statute,) and the trustee lays it trust though° " 7/7 the legacy has
out accordingly, the court will not execute the trust, (ft) been paid.

(c) Corbyn «. French, 4 Ves. 418. [But 270. In cases the converse of this, name-

debts incurred in respect of a meeting- )y, where the valid gift is the primary

house are not always a lieu on it ; and one, and the invalid gift is ancillary and

where they are not so, a bequest to enable subordinate to it, the former, of course, is

the debtor to pay them is of course valid, not affected by the illegality of the latter,

Bunting V. Marriott, 19 Beav. 163.] Blandford v. Fackerell, 4 B. C. C. 394, 2

(d) Waterhousei). Holmes, 12 Sim. 162. Ves., Jr., 238; [Att.-Gen. o. Slepney, 10

(e) Att.-Gen. v. Goulding, 2 B. C. C. Ves. 22.]

428 ; Att.-Gen. v. Whitchurch, 3 Ves. 141

;

{g) Grieves v. Case, 2 Cox 301, 4 B. C.

Limbrey v. Gurr, 6 Mad. 151 ; Price v. C. 67.

Hathaway, Id. 304; [Smith d. Oliver, 11 (h) Att.-Gen. v. Acland, 1 E. & My.

Beav. 481 ; Att.-Gen. v. Hodgson, 15 Sim. 243. But the legacy, if paid in mistake,

146 ; Cox V. Davie, 7 Ch. D. 204.] might, it is presumed, be recovered back

(/) Att.-Gen. v. Hinxman, 2 J. & W. by the party paying it. It seems that

[*233]
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[But if lands be devised in trust for charity, and have been hel(f

Contra after ^^^ applied accordingly for a long series of years, it will
lapse of time.

^^ presumed against the heir, that all proper means hav&

since been taken to dedicate the property effectually to the charity.] (i)

The statute cannot be evaded by a secret trust, and the heir may

Secret trust compcl a dcvisec to disclose any promise which he may
for chanty.

j^^^.g ^jg^jg ^^ ^],g testator to devote the land to charity, {kf

And such promise, if denied by the devisee, may be proved by evi-

dence aliunde, (l) The trust, by whatever means established, invalidates

the devise. This doctrine evidently assumes that the trust, if legal,,

would have been binding on the conscience of, and might have been

enforced against, the devisee ; and this ground failing, the rule does

not apply. As where a testator, after devising lands by a will duly

Effect where attested, declares a trust in favor of charity by an unat-
trustisde- ' .< .<

oiared by tested paper or by parol, the statute law, which affords to
separate unat- *

^
•* ./ i / ^

tested paper. the devisce a valid defence against any claim on the part

of the charity, of course equally defends him against the claim of the

heir, founded on the charitable trust, (m) The case would be different,,

however, if the devisee had induced the testator to give him the estate

absolutely, under an assurance that the unattested paper was a sufficient

declaration of the trust for a charity, (n) [or under a promise, either

Verbal express or by silence implied, that if the estate were
promise by t.t i.i ii n i / \ ^ t t
devisee. deviscd to him he would perform the trust, (o) *And
generally it is immaterial whether the promise be made before or after

the execution of the will. " The only distinction between a will made

on. the faith of a previous promise and a will followed by a promise

where a legatee is called upon to refund, v. East, 2 Drew. 44 ; Fisher v. Brierly, 1

he is not, in general, liable to interest. D., F. & J. 643, in which, however, the

(Gittins V. Steele, 1 Sw. 199.) eVidence failed to show any such under-

[(i) Att.-Gen. v. Moor, 20 Beav. 119
;

standing.]

and see Atl.-Gen. v. Drummond, 1 D. & (I) Edwards v. Pike, 1 Cox 17, 1 Ed.

War. 380.] 267.

(k) Boson V. Statham, 1 Ed. 508 ; Muck- (m) Adlington v. Cann, 3 Atk. 141, 9"

leston V. Brown, 6 Ves. 52 ; Martin v. Ves. 519
;
[Wallgrave v. Tebbs, 2 K. &

Hatton, cit. Id. 61 ; Stiokland v. Aldridge, J. 313 ; Lpmax v. Kipley, 3 Sm. & Giff.

9 Ves. 516 ; Paine v. Hall, 18 Ves. 475. 48 ; Jones v. Badley, L. E., 3 Ch. 362.]

[So if land be conveyed to trustees for a {n) See Adlington v. Cann, 3 Atk. 152.

charitable purpose by deed in other re- [(o) Russell v. Jackson, 10 Hare 204
;

spects conforming to the act, a secret un- Moss v. Cooper, 1 J. & H. 352 ; Springett

derstanding with the grantor to reserve v. Jennings, L. E., 10 Eq. 488 ; cf. M'Cor-

the benefit to himself for his life, will, if mick v. Grogan, L. E., 4 H. L. 82.

proofed, invalidate the conveyance, Way
[*234]
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is this—If on the faith of a promise by A a gift is made to A and

B, the promise is fastened on to the gift to both, for B where devise

cannot profit by A's fraud, (p) But if the will is first made and trust estkb-

. r- f.1 iT> 11 lished against

in favor of A and B, and the secret trust is then communi- one only,

cated only to A, the gift will be fixed with a trust with respect to A,

but not so as regards B; because in this case the gift to B is not

obtained by the procurement of A and is not tainted with any fraud

in procuring the execution of the will ."
(9) In the former case the

whole beneficial interest results to the heir; and the ground upon

which the entirety, and not a moiety only, so results, namely, A's

fraud, is as pertinent where upon the face of the will A and B are

made tenants in common as where they are made joint tenants. In a

case of the second kind, where upon the will A and B were tenants

in common, it was held by Sir W. P. Wood, in conformity with his

dictum cited above, that B retained the beneficial interest in a moiety,

and that only the trust of A's moiety resulted to the heir, [r) It is

said, however, that a (subsequent) communication to A might affect B
if a joint tenant, which would not affect him if he were tenant in

common, (s) But this point has not been clearly decided, nor the

ground of the distinction stated. In both cases the trust is founded

on the promise, and the promise is proved against A alone. Supposing

that B, though joint tenant under the will, is not bound by the trust

proved against A, it would seem that this trust, though void, is a sev-

erance of the joint tenancy in equity, and that B is beneficially entitled

to a moiety only
.J

Marshaling assets is the adoption of this principle : that where

there are two funds and two parties, one of whom has a
^^,^4^ ^^j

claim exclusively upon one fund, and the other the liberty fevorof*^'"

of resorting to either, the court will send the latter party
"''*"'y-

primarily to that fund from which the former is excluded ; or, if he

should have actually resorted to their common fund, will allow the

*other to stand in his place to that extent. The application of this

principle has been denied to charities ; 8 and, accordingly, where prop-

(p) Eussell V. Jackson, 10 Hare 204 overstates the dictum. In Jones v. Bad-

(
joint tenants). ley, L. K., 3 Eq. 635, where the devise

(5) Per Wood, V. C, in Moss v. Cooper, was to A and B as joint tenants, Lord

1 J. & H. 352. Eomilly declared both to be trustees ; but

(r) Tee v. Ferris, 2 K. & J. 357. the point was not taken.]

(s) Kowbotham v. Dunnett, 8 Ch. D. 8. See Story Eq. Jur., U 1180, 1180a;

437, per Malins, V. C. The head-note Perry on Trusts, § 740.

,[*235]
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erty which cannot, is combined, in the same gift, with funds which can,

be bequeathed for charitable purposes, and the disposition embraces

several objects or purposes, some charitable and others not, the courts

hold that the purposes not charitable cannot be thrown exclusively

upon that part of the subject of disposition which is incapable by law

of being devoted to charity, in order to let in the charitable purposes

upon the remainder, (i)

Thus, if a testator give his real and personal estate to trustees, upon

trust to sell and pay his debts and legacies, and to apply the residue

for charitable purposes, the court will not throw the debts and legacies

exclusively on the proceeds of the real estate, and the mortgage securi-

ties and leaseholds, in order that the charitable bequest may take effect

so far as possible ; nor, on the other hand, will it direct the debts and

legacies to come out of the pure personalty for the purpose of defeating

the charitable residuary bequest to the utmost possible extent. Steering

a middle course, equity directs the debts and legacies to come out of

the whole estate, real and personal, pro rcda ; for instance, supposing

the real funds (including the leaseholds and mortgage securities) to

constitute two-fifths of the entire property, then two-fifths of these

charges would be satisfied out of such real funds, and the remaining

three-fifths out of the pure personalty
;
(m) and, after bearing the

charges in these several proportions, the former would belong to the

heir or next of kin (as the case might be,) and the latter to the charity-

residuary legatee. And, by parity of reasoning, if a testator bequeath

pecuniary legacies to charities, and leave a general residue to others,

consisting partly of leaseholds or real securities, and partly of pure

personalty, the legacies- will be void pro tanto, i. e. in the proportion

which the funds savoring of realty bear *to the entire property, though

the pure personalty should be sufficient to pay all the legacies. The

{<) Mogg V. Hodges, 2 Ves. 52, [1 Cox of Liverpool, 1 H. & My. 761, n. ; see

9 ;] Att.-Gen. v. Tyndall, 2 Ed. 207, Amb. also Fourdrln v. Gowdey, 3 My. & K.

614
J
Foster v. Blagden, Amb. 704 ; Mid- 397 ; Johnson v. Woods, 2 Beav. 409

;

dleton V. Spicer, 1 B. C. C. 201 ; Att.-Gen. Att.-Gen. v. Southgate, 12 Sim. 77 ; and

V. Earl of Winchelsea, 3 B. C. C. 373

;

that too, though the purely personal part

Makeham v. Hooper, 4 Id. 153 ; Hobson of the residue was alone disposed of by

ti. Blackburn, 1 Kee. 273; [Williams v. the will for the charitable purposes, and

Kershaw, 5 L. J. (N. S.) Ch. 84, 5 CI. & the remaining part was left undisposed o^

Fin. 111.] Edwards v. Hall, 11 Hare 22. Lapsed or

(u) Howse V. Chapman, 4 Ves. 542

;

void specific legacies form part of this

Paice V. Archbishop of Canterbury, 14 general fund, Scott v. Forristall, 10 W. K.

Ves. 372 ; Cilrtis v. Button, Id. 537 ; Cur- 37.

Tie ». Pye, 17 Ves. 464 ; Crosbie v. Mayor

[*2.36]
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proper course, in such case, is to pay the debts and funeral and testa-

mentary expenses, (being all the prior charges to which the general

residue was liable,) in the first instance, out of the whole property, pro

rata, (a;) and then to provide for the pecuniary legacies in like manner

;

the effect of which is that the charity legacies, so far as this ratable

apportionment throws them upon the leaseholds and real securities, are

void, [y) Thus, every charitable legacy bequeathed by any testator

whose will does not contain the usual clause directing such General con-

legacies to be paid exclusively out of the pure personalty,
"'™»°"-

and the general residue of whose property consists partly of leaseholds

or real securities, is void pro tanto.

[The effect of this doctrine may sometimes be to render the whole

legacy void. Thus, in Cherry v. Mott, (2) the testator directed his

executors to purchase of the governors of Christ's Hospital a presenta-

tion to that charity for a boy, the son of a freeman of the borough of

Hertford ; the purchase-money to be paid out of his personal estate.

The testator's personal estate not being all pure personalty. Sir C.

Pepys, M. R., was of opinion that the bequest never could take effect

;

for if the executors had agreed for the purchase at a given sum, that

sum must have been raised proportiona,bly out of the two sorts of

personalty, and the gift of so much as it was necessary to raise out of

the personalty savoring of the realty, would have been void, and con-

sequently the full purchase-money never could be raised; and the

testator's intended gift failed by reason of the impossibility of making

the purchase.

Where the testator has directed a charity legacy to be paid out of his
.

pure personalty, which, however, is all exhausted by his Testatormay

specialty creditors, the charity may stand in the place of shai his assets,

the creditors on the real estate, (a) In such a case, it is the testator

himself who has marshaled (so to speak) his own assets, and the court

only prevents the arrangement made by him from being defeated by

accidental circumstances. The efficacy of such a direction to make a

<jharity legacy payable in full, out of the *pure personalty in priority

l{x) In making the apportionment, the (y) Philanthropic Society v. Kemp, 4

respective values of the real and personal Beav. 581 ; Sturge v. Dimsdale, 6 Beav.

estates are to be taken as at the time of 462 ; Cherry v. Motty 1 My. & Cr. 123

;

the death of the testator, and not as at the Briggs v. Chamberlain, 18 Jur. 56.

time of apportionment, Calvert *. Armi- (a) 1 My. & Cr. 123.

tage, 1 H. & M. 446, overruling Kobinson (o) Att.-Gen. v. Lord Mountmorrifl, 1

«. London Hospital, 10 Hare 29. Dick. 379.
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to other legacies, was established by Lqrd Truro in Robinson v. Gel-

dart. (6) As between the charity and the other legatees, he said the

case was analogous to that of a demonstrative legacy. But this was

by way of illustration only, and not of definition : the direction does

rio more than regulate the priority of the legatees inter se ; it does not

exempt the charitable legacy from contribution to the payment of debts^

funeral and testamentary expenses, as it would do if it made the legacy

strictly demonstrative. These prior charges will still come ratably,,

and, in the first place, out of the pure and impure personalty, (e)

Therefore, in order to make charitable legacies effectual as far as possi-

bloj the debts, funeral and testamentary expenses should be expressly

and exclusively charged on the personalty savoring of realty, (d)

And where the charitable legacies are themselves residuary, this is

Express mar- the most appropriate form of direction with regard also
shaling where ^i i -/x-n r-
the charitable to the payment 01 other legacies, (e) But ot course it
bequest is ^ ''

. .

residuary. matters not what the form is if it sufficiently shows the

testator's intention. Thus, in Wills v. Bourne, (/) where a testator

directed his debts, legacies, and funeral and testamentary expenses to

be paid out of his real estate, and, so far as that was deficient, out of

his personal estate, and bequeathed the residue of his pei-sonal estate

to certain charities, declaring that " only such part of his estate should

be comprised in the residue as might by law be bequeathed for charita-

ble purposes:" it was held by Lord Selborne that the testator had

thereby excluded impure personalty from the residue ; and that it

followed by necessary implication tliat the realty and impure personalty

• must be applied for those purpose {debts as well as legacies) which were

to be satisfied before a residue was arrived at. So, in Miles v. Harri-

(6) 3 Mac. & G. 735 ; and see Nickis- (c) Tempest v. Tempest, 7 D., M. & G.
son 1). CockUl, 3 D., J. & S. 622, 635

;

470 ; Beaumont v. Oliveira, L. E., 4 Ch.

Beaumont v. Oliveira, L. E., 4 Ch. 309. 309.

In Sturge v. Dimsdale, 6 Beav. 462, Lord (d) See Williams' Executors, p. 1234.

L&,ngdale had doubted the sufficiency of (5th ed.)

such a direction, and in Philanthropic (e) As in Jauncey v. Att.-Cren., 3 GifiL

Society v. Kemp, 4 Beav. 581, had de- 308 ; or in the more sweeping form used

cided that it was insufficient to counteract in Wigg v. MchoU, L. E., 14 Eq. 92, that

in favor of the charities some special "the estate shall be so marshaled and

words which he thought expressly regu- administered as to give the fullest possi-

lated the order in which the several por- ble effect to " the charity legacies. See

tions of the personal estate were to be ap- also Gaskin v. Sogers, L. E., 2 Eq. 284 ;

plied in payment of debts and legacies. In re Fitzgerald, W. N. 1877, p. 216.

But as to this see Miles v. Harrison, L. (/) L. E., 16 Eq. 487.

E., 9 Ch. 321.
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son, (g) where a testator directed that his personal estate should be

coii*verted, and that out of the proceeds his debts and legacies should

be paid, and gave the residue to three charities in equal shares, with a

direction to pay the charitable legacies out of the pure peraonalty,,

" which shall be reserved by my trustees for that purpose," it was held

that the debts and other legacies were thrown wholly on the impure

personalty. Lord Cairns observed, that although the testator intended

creditors and those other legatees to have the security of his whole

personal estate, yet that, as between them and the charities, those wha
had the two funds should go first on that which the charities could

not take.

Again, the pure personalty may be the subject of a specific bequest

to a charity, in which case it will be entitled to the privileges and

exemptions that belong to a legacy of that character, (h)

In Miles v. Harrison, there was also a particular pecuniary bequest

to another charity, unaided by any direction concerning its payment ;.

and the further question arose whether this legacy, which could in no

part be satisfied out of the impure personalty, was not also debarred

from the pure personalty by the direction reserving the latter for pay-

ment of the residuary bequest. " If, as I assume," said Lord Cairns,.

" the gift of the residue amounts to a direction that the personal estate-

shall be marshaled, a direction of that kind cannot operate to defeat

in toto the pecuniary legacy to the charity : that legacy will stand as

if nothing at all had been said about marshaling in the residuary

gift ; for the essence of marshaling is that it puts those only to mar-

shal who have got two funds, and this charitable legatee has only

one."]

Where a charitable legacy is charged on real estate as an auxiliary

fund in aid of the personalty, (and such, it will be here- Effect where

after seen, is always the efiect of a mere general charge,) ^"anlSl^wy

the legacy will be valid or not, and either wholly or in
'"""*

part, according to the event of the personalty proving sufficient for its

complete liquidation, or not. 9

(g) L. E., 9 Ch. 317. Of. Lewis v. G., J. & S. 622, where there were charita-

Boetefeur, W. N. 1878, p. 21, 1879, p. 11. ble and other legacies with a power to

{h) Shepheard v. Beetham, 6 Ch. D. the executors to sell the land for legacies

597. "A legacy is not the less specific and debts, and the charitable legacies

for being general," per Lord Cottenham, were directed to be paid out of the perso-

1 My. & Cr. 117.] nal estate, there being pure personalty

9. Thus, iu Nickisson v. Cockill, 3 De sufficient to pay the charitable legacies,,
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As the validity of a charity legacy depends on its not being to come

-out of a real fund, the point of construction whether the legacy is

payable out of personal or real estate, is sometimes warmly contested

on tliis account ; and in tlie consideration of this question, it scarcely

need be observed, no disposition has *been manifested by the courts to

strain the rules of construction in favor of charity, (e)

Never, indeed, was the spirit of any legislative enactment more

Judicial treat- vifforously and zcalouslv seconded by the iudicature, than
ment of a«t of ,

°
„ „ -r-r %t,, . . , , , .1 n

9 Geo. II., c. 36. the statute 9 Geo. II. This is abundantly evident Irom

the general tone of the adjudications ; but the two points in which it

is most strikingly displayed are, first, the holding a gift to cliarity of

the proceeds of the sale of real estate to be absolutely void, instead

of giving to ,the charity legatee the option to take it as money, accord-

ing to the rule formerly adopted in the case of a similar gift to an

alien
; (/) and, secondly, the refusal of equity to marshal assets in

favor of a charity, in conformity to its general principle ; that principle

Jjeing evidently founded on an anxiety to carry out, as far as possible,

the intentions of testators. In this solitary case, the intention has been

the executors were directed to marshal

*he assets, set apart the pure personalty

for the charitable legacies, and sell land

sufficient with other personalty to pay the

other legacies and the debts ; likewise in

Beaumont v. Oliveira, 4 L. K., Ch. App.

309, (1869,) the assets were marshaled

by direction of the testator for the bene-

fit of the charitable donations ; so in

lewis V. Allenby, 10 L. B., Eq. 668, (1870,)

where the residue was bequeathed in

trust to divide among such charities in

England as the trustees " in their sole and

nncontrolled discretion shall think pro-

per, and the residue included both pure

and impure personalty, the gift was valid

as to all, the latter being applied to chari-

ties exempt from the operation of the act.

In this case Stuart, V. C, quotes Hard-

wioke, L., in Grimmett u. Grimmett,

Amb. 210: "If a devise is in the dis-

junctive and leaves the executors to two

methods to do a particular thing by, one

of which is lawful and the otlier prohibi-

ted by law, can any court say because one

imethod is unlawful that therefore the

[*2.39]

other is so too and the whole bequest

void? No, for if one method is lawful

this should be pursued and take effect
;

"

and to the same effect is Wigg v. Nicholl,

14 L. E., Eq. 92 (1872) ; see also Wills

d. Bourne, 16 L. E., Eq. 487 (1873);

Thomas v. Howell, 18 L. E., Eq. 198

(1874) ; Miles v. Harrison, 9 L. E., Ch.

App. 316 (1874).

(e) See Leacroft 1;. Maynard, 1 Ves.,

Jr., 279, ante p. *185. But where a testa-

tor shows by his will that he uses the

term "personal estate" as contradistin-

guished from "leaseholds," occurring in

the same bequest, and he afterwards by a

codicil directs a charitable legacy to be
payable out of his "personal" estate, the

expression is considered as used in the

same lestricted and peculiar sense as in

his will; and the legacy is payable out

of the pure personalty, and is therefore

good, "Wilson v. Thomas, 3 My. & K. 579.

(/) Ante p. *69. [However, the dis-

herison of the heir, against which the

statute is directed, is equally produced
whether the land is sold or not.3
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allowed to be subverted hj a mere slip or omission of the testator,

which the court had the power of easily correcting by an arrangement

of the funds, (i)

It will be observed, that the act expressly allows gifts to the two-

English universities and their colleges, and the three col- Exception in

leges of Eton, Winchester, and Westminster. C)!;) It has English uni-
vcrsi tIPS 8.iid

never been decided whether the proviso extends to colleges e'°". win-
, -rx

cliester, and
founded since the act, as Downing College, Cambridge. Westminster.

Loi-d Northington considered that it was confined to colleges antece-

dently established
; (?) but Lord Loughborough appears to have dis-

sented from this opinion, (m) It is clear that the statute does not

authorize a devise to a college in trust for other charitable objects
;
{n}

but it seems not to be essential that the trust should embrace the whole

college ; a trust for tlie benefit of particular members would be within

the proviso; and therefore, a devise to the master and fellows of

Christ's College, in trust that they and *their successors should apply

the rents for some undergraduate student, has been held to be good, (o)

But the devise must be for collegiate or academical purposes ; and a

gift to the college, to the intent that an individual member (the senior

fellow for the time being) should live in the testator's house, and enter-

tain the poor, and distribute medicine and books among them, was

held to be void on this principle, (p) Lord Lougiiborough appears to

have thought, that, if a devise of real estate to a college was refused

by the college, as of course it may be, whether the devise be upon

trust or otherwise, (q) it might, as tiie lands were originally devised to-

a valid purpose, be executed cy pres. (r)

The exception niade by the act in respect of property in Scotland

has been held to apply only to the locality of the lands Exception in

, -. , n ^ T • f "•espeet of

destined to the trust
;
precluding, therefore, the devise of Scotland,

lands in England to a Scottish charity, but admitting of English per-

sonalty being bequeathed to be laid out in lands in Scotland, so far as

(i) Afl to the policy of the stat. of 9 (m) See Att.-Gen. v. Bowyer, 3 Ves.

Geo. II., c. 36, [see a note by the author 728.

in previous editions, urging a relaxation {n) Att.-Gen. v. Tancred, 1 Ed. 15, 1 W.
of its prohibitions. But contra see Jeff- Bl. 90, Amb. 351 ; see also Blandford v.

ries V. Alexander, 8 H. L. Cas. 594, 648

;

Fackerell, 4 B. C. C. 394, 2 Ves., Jr.,

and per Lord Eomilly, 20 Beav. 508, L. 238 ; Att.-Gen. a. Mundy, 1 Mer. 327.

B., 4 Eq. 111.] (o) Att.-Gen. v. Tancred, 1 Ed. 10.

(i) For an instance of such a devise, (p) Att.-Gen. u. Whorwood, 1 Ves. 534.

see 3 Ves. 641. (5) See 2 Kee. 163.

(Z) 1 Ed. 16. (r) [Att.-Gen. u Andrew, 3 Ves. 633.]
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is consistent with the Scotch law, which permits the destination of real

estate to some kinds of charity, (s) It has been held, that the circum-

stances of the charity being Scotch, and Scotchmen only being eligible

as trustees of it, do not conclusively show that the purchase is to be

•of lands in Scotland, so as to take the bequest out of the statute, (t)

So, of course, a bequest of money to be laid out in lands in Ireland,

PuTChaseof for charitable purposes, will be good, (w) [But by a
land. modern statute (x) it is enacted, that any donation, devise,

or bequest, whereby any estate in lands, tenements or hereditaments in

Ireland is conveyed or created for a charitable purpose, must be exe-

cuted three calendar months before the death of the donor. This

enactment does not, however, appear to extend to bequests of money
to l^e laid out in land.]

The statute 9 Geo. II., c. 36, does not extend to the British colonies

;

British coio- i^ ^^ causcs, its objects, its provisions, its qualifications,
"** and its exceptions, it is a law wholly English, calculated

for the purposes of local policy, complicated with local establish*ments,

and incapable, without great incongruity in the effect, of being trans-

ferred, as it stands, into the code of any other country. (2)

By the custom of London resident freemen might devise land in

<kistom of mortmain, (o) [By the general act De rdigiosis (b) the
London. custom would have been abolished, but that afterwards

there came a general confirmation of the customs of London by stat-

ute, (c) There is no saving of any custom in the statute of George,

any more than there was in the statute De religiosis ; and as there has

(s) OHphant v. Hendrie, 1 B. C. C. 571

;

period, lb.]

Curtis V. Hutton, 14 Ves. 537 ; Mackin- (2) Per Sir W. Grant, M. E., in Att.-

tosh V. Townsend, 16 Ves. 330. [And Gen. v. Stewart, 2 Mer. 141; [see also

the English rule, arising out of the act, Att.-Gen. v. Giles, 5 L. J. (N. S.) Ch. 44

;

against marshaling in favor of charities "Whicker v. Hume, 1 D., M. & G. 506, 14

does not exist in Scotland. See Mac- Beav. 509, 7 H. L. Cas. 124 ; Mayor of

donald v. Macdonald, L. K., 14 Eq. Lyons v. East India Company, 1 Moo. P.

60.] C. C. 298. So of course as to lands in a

(t) Att.-Gen. v. Mill, 4 Euss. 328, 5 BU. foreign country where there is no law cor-

(N. S.) 693,2 D. & CI. 393, [Sudg. Law responding to stat. 9 Geo. IL, c. 36;

of Prop. 419.] Beaumont v. Oliveira, L. E., 6 Eq.

{u) See Campbell v. Earl of Eadnor, 1 537.

B. C. C. 272 1 Baker v. Sutton, 1 Kee. (a) 8 Eep. 129 a.

234; Att.-Gen. v. Power, 1 Ba. & Be. (6) 7 Ed. L, c. 1, onie ch. V.

154. (c) Per Lord Coke, 2 Bulst. 190. And
{x) [7 and 8 Vict., c. 97, ? 16. A deed local customs are expressly saved by the

must also be registered within the same stat. 23 Hen. VIII., u. 10, § 5.
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been no subsequent confirmation of the customs of London, (d) it fol-

lows, according to Lord Coke, that the statute of George is binding on

the city of London, (e) An express power given to a charitable cor-

poration by statute 6 Ann. to take and hold land by devise without

license in mortmain has been held to be taken away by the statute 9

Oeo. II.] (/) At all events it is clear that the custom of London
applies only to lands in London, (g)

The legislature has, in several instances, relaxed in favor of particu-

lar objects the restriction on disposing of land to charitable statutes aiiow-

purposes. 10 Thus, by the land tax redemption act (42 devoted to

Geo. III., c. 116, § 50,) money may, by will or otherwise, charities,

be given to be applied in the redemption of the land tax on heredita-

ments settled to charitable uses. So, the statute 43 Geo. III., c. 107,

authorizes the devise of lands to the governors of Queen Anne's

bounty; and again, the statute 43 Geo. III., c. 108, empowers persons,

by will executed three months before death, to devise lands not exceed-

ing five acres, or goods and chattels not exceeding in value £500, (A)

for erecting, rebuilding, repairing, purchasing, or ^providing any

(i) The latest confirmation by statute

appears to be 2 W. & M., sess. 1, c. 8, i 3.

(e) See also per Sir E. P. Arden, M.

E., Highmore on Mortmain p. 127 ; and

see generally as to these customs the au-

thorities cited in Eeg. v. Mayor, &c., of

Loudon, 13 Q. B. 1.

(/) Luckraft v. Pridham, 6 Ch. D. 205.

(g) Middleton v. Cater, 4 B. 0. C. 409.

10. The statutory authority to take

lands by devise, notwithstanding the stat-

ute of mortmain, is strictly construed.

Thus, in Nethersole v. School for Indi-

gent Blind, 11 L. E., Eq. 1, (1870,) au-

thority to take lands, tenements, heredita-

ments and money, was held not to give

authority to take- impure personally ; so

in Chester v. Chester, 12 L. E., Eq. 444,

(1871,) authority as above, with proviso

that grants which would be void under

the statute of 9 Geo. II. should not be

thereby validated, was held not to au-

thorize the taking of a bequest of debts

secured by equitable mortgage of lease-

holds. But authority to a hospital to take

by gift, purchase or otherwise, land or

personal property, gives an implied right

to take by devise a gift of mixed person-

alty, Perring v. Trail, 18 L. E., Eq. 88,

(1874).

1(h) By section 2, if the devise exceed

the limit, the excess only is void, and the

specific five acres may be allotted by the

L. C. In Sinnett v. Herbert, L. E., 7 Ch.

232, a gift comprising pure and impure

personalty, for building or endowing a

church, was held to carry £500 worth of

the impure personalty, besides all the

pure personalty, on the ground that th&

£500 being all which could properly be

spent in building (see In re Ireland's

Will, 12 L. J., Ch. 381), it must be as-

sumed that the trustees would apply all

the rest for the other purposes. As under

this act, one may devise, so he may con-

vey, reserving a life estate, per Sir G.

Turner, L. J., Fisher v. Brierly, 1 D., F.

& J. 664. But the act does not authorize

a gift of money, even within the limit of

£500, to arise by sale of land, Church

Building Society v. Coles, 1 K. & J. 145,

5 D., M. & G. 324.
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church or chapel where the liturgy of the Church of England may be

used, or any mansion-house for the residence of the minister, or any

outbuildings, offices, churchyard, (/) or glebe, for the same respectively;

but no glebe, containing upwards of fifty acres, is to be augmented

above one acre; (g) [and the promotion of these or similar objects has

been further encouraged by an act [h) legalizing the devise of lands to

or in trust for (i) the ecclesiastical commissioners, in aid of tlie endow-

ment and erection of district churches. Again, the public parks,

schools, and museums act, 1871, authorizes gifts by will, made twelve

calendar months before, and enrolled in the books of the charity com-

missioners within six calendar months after, the testator's death, of

limited portions of land for any of the objects mentioned in the title

to the act.] (k) The statute of mortmain has also been repealed pro

tarda in favor of the British Museum, [t) [the Department of Science

and Art,] (m) the Bath Infirmary, in) Greenwich Hospital, (o) the

Foundling, [p) Westminster, {q) Middlesex, (r) and St. George's Hos-

pitals, (s) theEoyal Naval Asylum, (<) the Seaman's Hospital Society,(M}

and of some other public institutions, (a;) [But it must be borne in

Aotof pariiar mind that an act of parliament which confers an a chari-
ment when .,.,
rally equivalent table Corporation the right to purchase, take, hold, receive,,

the crown. or cnjoy lands, does not enable it to acquire land otherwise

than in the mode prescribed by the statute Geo. II., c. 36, the effijct

of the clause being equivalent only to a license from the crown ta

(/) A bequest for maintenance of » was repealed by the public libraries act,

family vault in a churchyard cannot be 1850.]

supported as one for repair of a church- [l) See stat. 5 Geo. IV., c. 39.

yard under this act, In re Eigley's Trusts, (m) 38 and 39 Vict., c. 68. This act

36 L. J., Ch. 147.] does not expressly refer to 9 Geo. II., c.

(g) See also 55 Geo. III., c. 147, and 58 36 ; and according to a suggestion ot

Geo. III., 0. 45, I 33. James, L. J., (6 Ch. D. 212,) the case is

[(A) 6 and 7 Vict., c. 37, 1 22. therefore not taken out of the stat. Geo.

(i) Baldwin v. Baldwin, 22 Beav. 425. 11. Sed g«.]

(k) 34 Vict., c. 13. The acts 4 and 5 (m) 19 Geo. III., c. 23 ; see Makehant.

Vict., c. 38, (school sites,) 31 and 32 Vict., v. Hooper, 4 B. C. C. 153.

c. 44, (sites for religious, educational, lit- (o) 10 Geo. IV., c. 25, § 37.

erary, &c., purposes,) and the elementary (p) 13 Geo. II., c. 29.

education act, 1873, § 13, subs. 3, exclude [(g) 6 Geo. IV., c. 20 (loo. and pers.)

gifts by will. The act 8 and 9 Vict., c. (r) 6 Will. IV., c. 7 (loc. and pers.)]

43, empowered municipal corporations to (s) 4 Will. IV., c. 38 (loc and pers.)

take by devise sites for museums, &c., and (J) 51 Geo. III., o. 105.

also (as was held in Harrison v. C!orpora- («) 3 and 4 Will. IV., o. 9, ? 1.

tion of Southampton, 2 Sm. & G. 387,) [x) See Shelf Char. Uses 49.

money to be laid out in such sites ; but
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hold in mortmain, (y) and not tlierefore enabling it to take by
devise.]

*The act 9 Geo. II. leaves the disposition of pure personalty wholly
unrestrained, except where directed to be invested in real Bequest of pure

estate ; so that with this qualification a man may dispose ?hlrit"bi^pur-

of his whole personal estate (z) to charitable purposes strained,
""

capable of enduring forever, in despite of the claims of his nearest

kindred ; and dispositions so made are strongly favored in point of

construction
; (a) for by a rule peculiar to gifts of this nature, if the

donor declare his intention in favor of charity indefinitely, without

any specification of objects, or in favor of defined objects, which
happen to fail, from whatever cause ; although, in such cases, the par-

ticular mode of application contemplated by the testator is uncertain

or impracticable, yet the general purpose being charity, such purpose

will, notwithstanding the indefiniteness, illegality, or failure of its

immediate objects, be carried into effect. H Thus, in the case of a gift

to the poor in general, (6) or to charitable uses gener- such bequests

ally, (c) or for the advancement of religion, expressed in pres, when.

l(y) Mogg V. Hodges, 2 Ves. 5.2 ; Brit-

ish Museum v. White, -2 S. & St. 595;

Nethersole v. Indigent Blind School, L.

R., 11 Eq. 1 ; Chester i>. Chester, L. E.,

12 Eq. 444. This appears to have been

overlooked in the late edition (1865) of

Chitty's Statutes, where several charitable

institutions are stated to be exempted, by

special enactment, from the operation of

the act of Geo. II., though they are in

fact only empowered to hold land ; see, for

instance, the acts establishing the Com-

pany of Surgeons and Barbers and the

Marine Society. A power to take land by

wili is of course sufficient, Perring v. Trail,

L. E., 18 Eq. 88 (The Westminster Hos-

pital. So the Middlesex and St. George's

Hospitals). See and consider with refer-

ence to this point, 13 and 14 Vict., c. 94,

f 23, enabling owners of impropriated

tithes to annex the same to the parson-

ages, &c., of the parishes where they

arise, Denton o. Manners, 25 Beav. 88, 2

De G. & J. 675.]

(a) Anon., Freem. Ch. Cas. 262 ; Baylis

V. Att.-Geu., 2 Atk. 239 ; Da Costa v. De
Pas, Amb. 228, cit. 7 Ves. 76, 3 Mad. 457.

(a) 7 Ves. 490.

11. Notwithstanding the general rule

that the <yy pres doctrine is not to be ap-

plied where a particular charity is desig-

nated by the donor, there are numerous
exceptions, classified as follows by Mr.
Boyle (pp. 169-211): "1. Where the

charitable objects are attended with un-

certainty. 2. Where the donor has left

the enumeration of objects incomplete.

3. Where the gift is made to or concerns

an indefinite class of persons. 4. Where
circumstances intervene to prevent a
strict execution of the charity. 5. Where
certain preliminaries to the enjoyment

of a gift have been neglected by the trus-

tees. 6. Where there occurs a failure of

(6) Att.-Gen. v. Matthews, 2 Lev. 167

;

S. C, nom. Frier v. Peacock, Finch 245

;

Att.-Gen. v. Eance, cit. Amb. 422.

2p

(c) Clifford V. Francis, Freem. Ch. Cas.

330; Att.-Gen. v. Herrick, Amb. 712.
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the most vague and indefinite terms
;
(d) or to such charitable uses as

the testator's executor shall appoint, and the testator revokes the

appointment of the executor
;
(e) [or the executor renounces probate

(in which case he cannot claim to exercise his discretion)]
; (/) or to

trustees. 7. Where the charity is for a

time impeded. 8. Where a surplus ac-

crues after the gift. 9. Where there ex-

ists an original surplus. 10. Where the

surplus or property arises from a failure

of objects." The application of the ciy

prea rule for the execution of charitable

devises which would otherwise be void

for uncertainty or illegality, has been

much discussed in the United States,

without invariable results however. The

rule established by the cases seems to be

that the court will not divert an illegal or

uncertain gift to a different charitable ob-

ject, nowise intended by the testator and

clearly at variance with his expressed

will. The existence of this cy prea power

as inherent in our equity courts, has been

affirmed or denied according as it has

been held to be or not to be a part of the

original jurisdiction of the Court of Chan-

cery, acting judicially, and not as parens

patricB, exercising the royal prerogative.

It will therefore be found more fully

treated of in note 12 of this chapter. The

reader's attention is here only called to

the states where ths question has been

most discussed.

Alabama—In Carter i;. Balfour, 19 Ala.

814, Coleman, J., says of it : "I do not

recognize the doctrine of cy pres which in

substance is, if you cannot find the society

specified in fhe will or apply the fund to

the charity intended by the testator, the

court will then apply it to some other

charity as nearly analogous to it as pos-

sible. The bequest should be paid only

to the societies specified in the will or

to their authorized agent. If the socie-

ties or either of them did not exist at the

time of the testator's death or cannot now

be found organized and known as above

stated, then the bequest to such society or

societies should be considered and dis-

posed of as lapsed legacies ;" and in Wil-

liams V. Pearson, 38 Ala. 299, Walker,

J., speaks of it as " not adapted to our

political condition and has been rejected

by our courts. In England whenever

anything is given to charity and no

charity appointed—that is to say, where

the testator declares his intention in favor

of charity indefinitely without specifiear

tion of objects, or where the charity which

is appointed, is superstitious, the power of

applying vests in the king as pater palricB

and is exercised by him through the

Chancellor. So, likewise, when a definite

object of charity is specified which fails

or becomes impracticable, so that the

fund cannot be applied to the charity in-

tended by the testator, the court will un-

der the doctrine of cy pres apply it to

some kindred or analogous object of

charity. The power exercised by the

English courts of chancery in the two

classes of cases just mentioned, is not ju-

dicial power and does not belong to our

courts. But the ey pres doctrine and the

prerogative power to carry out indefinite

charities being excepted, the law of chari-

ties administered in the English Court of

Chancery is substantially our law."

Connecticut—In White v. Fiske, 22

Coim. 31, it is said by Church,

C. J.: "We have not adopted that

principle into our system of jurispru-

dence. We think it inconsistent with the

limited and defined powers of the judici-

ary as understood and approved in this

(d) Powerscourt v. Powerscourt, 1 Mol. [(/) Att.-Gen. i>. Fletcher, 5 L. J. (N.

616. S.) Ch. 75.]

(e) White v. White, 1 B. C. C. 12.
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such charitable uses as A shall appoint, and A dies in the lifetime of
the testator, (g) or neglects or refuses to appoint; {h) or to such chari-

table uses as the testator himself sliall appoint [or has appointed,] and
he dies without making aif appointment, [i) [or the instrument of

state ;" but see Birchard v. Scott, 39

Conn. 63, where a legacy to a school so-

ciety, for the use and benefit of poor fami-

lies in said society, in their schooling, was

applied, on the abolition of school socie-

ties and establishment of free schools, to

the purchase of books and other school-

ing expenses of poor scholars.

Georgia—In Adams v. Bass, 18 Ga. 130,

where a gift was to purchase homes for

testator's slaves in Indiana or Illinois,

(where it was forbidden by law,) the

court refused to execute the legacy cy pres

by purchasing homes in some other state

where it was lawful. In Georgia the

code (1873) provides for chancery juris-

diction over charities, and execution cy

pres. a 2468, 3155, 3156. In the latter

section, it is provided that " if the spe-

cific mode of execution be, for any cause,

impossible and the charitable intention

be still manifest and definite the court

may by approximation give effect in a

manner next most consonant with the

specific mode described."

Illinois—In Gillman v. Hamilton, 16

111. 225, the court refused to divert to a

professorship in Illinois College an in-

sufficient fund given for the erection of

a theological seminary. So, in Stark-

weather V. American Bible Society, 72

111. 50, where a devise to a foreign corpo-

ration was void, the court refused to exe-

cute it cy pres by ordering the land to be

sold and the proceeds paid over. Walker,

J., saying :
" The fact that the 43d Eliza-

beth may be in force in this state does not

by any means confer the power claimed

in this case and it is believed that the

doctrine of executing trusts ay pres had
its origin in that enactment." It was de-

clared, however, in Henry County©. Win-
nebago Drainage Company, 52 111. 454,

that the court had jurisdiction to execute

a public charity cy pres.

Indiana—In Grimes v. Harmon, 35 Ind.

246, this power of cy pres execution of

trusts was held not to exist in Indiana.

See opinion of Buskirk, J., in this case,

given at some length in note 17.

Iowa—In Miller v. Chittenden, 2 Iowa

315, it is said by Miller, C. J., that

"courts in this country will execute the

will of the benevolent donor but cannot

create an object or person or class of per-

sons on whom to confer the gift. We
need not add besides that the doctrine of

cy pres, at least in its original form as ad-

ministered in the English courts has no

application here." So, too, Lepage v.

McNamara, 5 Iowa 146.

Kentueky—In Curling v. Curling, 8 Dana

38, Robertson, C. J., says of it: "So
far as the Chancellor of England has ap-

plied an indefinite charity to a specific

object in a class of objects not designated

by the donor or has applied the donor's

bounty to a purpose different from that

to which it was dedicated by himself, we
should be unwilling to follow the exam-

ple. The cy pres doctrine of the civil law

as applied by the Chancellor of England

to charities is not to its full extent, a ju-

dicial doctrine and so far as it is vJlror

judicial it cannot be recognized by courts

of equity here."

(g) Moggridge v. Thackwell, 1 Yes.,

Jr., 464, 3 B. C. C. 517, 7 Ves. 36, 13

Ves. 416. In this case, and in Mills v.

Farmer, 1 Mer. 55, Lord Eldon went very

fuUy into the generaldoctrine.

[(A) Att.-Gen. v. Boultbee, 2 Ves., Jr.,

380, 3 Ves. 220.]

(i) Freem. Ch. Cas. 261 ; Mills v. Far-

mer, 1 Mer. 55 ;
[Commissioners of Ch,

Don V. Sullivan, 1 D. & War. 501.]
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appoint*ment cannot be found;] (ft) or where the testator makes a

disposition in favor of an object which has no existence, (t) or which

is void in law, (m) or has become impossible
;
(n) or bequeaths to the

trustees of a charity who refuse to accept* (o) or to a particular charity

Massachuselts—In this state, legacies in

trust for books, papers, &c., to create sen-

timent for abolition of slavery, taking

effect after slavery was abolished, have

been executed cy pres by giving to school

for education of negroes in Boston, Jack-

son V, Phillips, 14 Allen 550 ; or to a

freedman's school in Maryland, At-

torney-General V. Garrison, 101 Mass.

227.

Missouri—In this state, the power of the

court to make such application has been

maintained in Academy *. Clemens, 50

Mo. 167; Goode v. McPherson, 51 Mo.

126.

JVew York—In Beekman v. Bonsor, 27

Barb. 260, this power is denied.

See also, as to many New York cases, note

12.

North Carolina—So, too, in North Caro-

lina ; see MoAuley v. Wilson, 1 Dev. Eq.

276; HoUand v. Peck, 2 Ired. Eq.

255.

Ohio—So, too, in Ohio ; see Board of

Education v. Edson, 18 Ohio St. 221 ; but

see, contra, Mclntire v. ZanesviUe, 17

Ohio St. 352.

Pennsylvania—In this state, it seems to

have been rejected in the earlier and

adopted in the later cases. Thus, in

1832, in the case of the Methodist Church

V. Remington, 1 Watts 218, it was

held that the courts in Pennsylva-

nia would not execute a trust q/ pres, and

so, in 1851, in the case of Flaherty's Es-

tate, 2 Pars. Cas. 186; but the

decisions incline to such execution in

Phila. V. Girard, 45 Penna. St. 9, (1863,)

and Heddleson's Estate, 8 Phila. 602,

in 1871. See also, for Pennsylvania

cases, note 12.

South Carolina—Such executions have

been also refused in South Carolina,

Pringle v. Dorsey, 3 S. C. (ST. S.) 509 1

and in

Vermont—See Smith v. Nelson, 18 Vt,

554 ; and in

Wisconsin—See Heiss v. Murphy, 40-

Wis. 276.

In the English cases, as appears by the

text, the inclination of the courts is favor-

able to cy pres execution ; but this wiU

not be done where the gift is clearly to a

charitable institution by name, which has

ceased to exist before the testator's death,

Langford v. Gowland, 9 Jur. (N. S.) 12 -^

nor where the gift is to the trustees of

Mt. Zion Chapel, to be appropriated ac-

cording to the statement appended, and

the statement was not appended, the

court refusing to presume a charitable

object, Aston v. Wood, 6 L. R., Eq. 419

;

but in the similar case, where the residue

was directed to be given by the executors

(A) Att.-Gen. v. Syderfen, 1 Vern. 224,

7 Ves. 43, n.

(1) Att.-Gen. v. City of London, 3 B.

C. C. 171 ;
[Loscombe v. Wintringham,

13 Beav. 87 ;] but see Att.-Gen. v. Oglan-

der, 3 B. C. C. 166.

(m) Att.-Gen. v. Whorwood, 1 Ves.

534 ; Da Costa v. De Pas, Amb. 228, 2

Ves. 276, 376, 2 Sw. 487. See 2 J. & W.
308, n. ; Carey v. Abbot, 7 Ves, 490

;
[Att-

Gen. V. Vint, 3 De G. & S. 704 ;] but see

[*244]

Att.-Gen. v. Goulding,.2 B. C. C. 428.

(re) Att.-Gen. v. Guise, 2 Vern. 266;

[Hayter v. Trego, 5 Euss. 113 ; Att.-Gen.

V. Ironmongers' Company, Cr. & Ph. 208,

10 CI. & Fin. 908 ; Att.-Gen. v. Glyn, 12

Sim. 84 ; Martin v. Maigham, 14 Id. 230

;

Incorporated Society v. Price, 1 J. & Lat.

498.]

(o) Att.-Gen. V. Andrew, 3 Ves. 633;
[Denyer v. Druce, Taml. 32; Beeve «.

Att.-Gen., 3 Hare 191.]
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by a description equally applicable to more than one, (and it is wholly

uncertain which was intended)
; (p) [or having evinced his intention

to give a certain sum in charity, leaves blanks ia his will for the names

of the charities and the proportion to be allotted to each]
; (q) in these

and all such cases, though the bequest would, upon the ordinary prin-

ciples which govern the construction of testamentary dispositions, be

void for uncertainty, yet the purpose being charity, the crown as parens

pabioB, or the Court of Chancery, will execute it c/y pres.

[Nor is the rule displaced or superseded by a residuary bequest to

other charitable uses contained in the same will. The Although there

legacy does not fall into the residue; for the doctrine is bequest,

that it fails in the mode only and not in substance ; and ay pres means

the nearest to that which has so failed, not the nearest to the testator's

other charitable purposes, (r) But if the testator expressly provides

that, in case the particular mode of application directed by him should

fail, the legacy shall fall into the residue, it should seem that the rule

is excluded, (s) For however exceptional, it is a rule of construction,

and must yield to a contrary intention.

And such contrary intention may, though (considering the length to

^vhich the doctrine has been carried,) (t) not very readily, g^j not if oon-

he collected by construction from the very terms of the ap^^by'tSS

gift ; which may so strictly define the purpose as to render
'"'^'

it *incapable of execution otherwise than in the mode pointed out by

the will. The mode is then of the substance, and if it cannot be pur-

sued the legacy will fail altogether. Thus in Att.-Gen. v. Bishop of

to the charUable institutions to be desig- 230 ; Mayor of Lyons v. Advocate-Gen-

tiated by a codicil, which was not made, eral, 1 L. E., App. Cas. 91.

the court held it to be a trust to be dis- (p) Simon v. Barber, 5 Eusa. 112

;

tributed to charity at the discretion of the [Bennet v. Hayter, 2 Beav. 81 ; In re

executors, Pocock v. Attorney-General, 3 Clergy Society, 2 K. & J. 615.

L. E., Ch. D. 342. In the cdse of the (q) Pieschel v. Paris, 2 S. & St. 384;

Prison Charities, 16 L. E., Eq. 129, a secvs, of course, if the total amount appli-

gift for " poor prisoners " in London, cable to charity be left in blank, Harts-

taking effect after the abolition of im- home v. Nicholson, 26 Beav. 58.

prisonment for debt, was held to lapse, (r) Mayor of Lyons v. Adv.-Gen. of

and a cy pres execution by transfer to a Bengal, 1 App. Cas. 91.

reform school was refused. For addi- (s) See Mayor of Lyons v. Adv.-Gen.

tional recent cases of cy pres execution in of Bengal, 1 App. Cas. Ill, 115 (the Luck-

Jlngland, see Parfitt v. Hember, 4 L. E., now Fund).

Eq. 443 ; In re Maguire, 9 L. E., Eq. 632
; («) See Lord Eldon's judgment, Mog-

Attorney-General v. Stewart, 14 L. E., gridge v. Thackwell, 7 Ves. 68.

Eq. 17 ; Alchin's Trustees, 14 L. E., Eq.

[*245]
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Gift to partiou- Oxford (u) the bequest was " to build a church at W. where
lai charity.

^j^^ chapel now is ;" the bishop (who was patron and par-

son) would not let it be built there, and the churchwardens suggested

that " the old chapel should be repaired, the living augmented, &c.,"

while the next of kin insisted that a new church must be built and

the surplus divided among them : but Lord Kenyon observed that if

the bishop objected he could not interfere ; that as to repairing, &c.,

he could not do that; the intention must be implicitly followed, or

nothing could be done. So in Corbyn v. French (a;) the legacy was to

the trustees of a chapel to discharge a mortgage thereon : the mort-

gage had been already paid off; and Lord Alvanley held the legacy

void by the statute Geo. II., c. 36 ; but he also held that if it had not

been so, it would have been void because the object intended could

not be effected, and there was no ground to apply it to any other pur-

pose.

Again, in Cherry v. Mott, (y) where a testator desired that, if his

personal estate should be sufficient for the purpose, a pre-
Cherry v. Mott. ^

i , .

Jr xr
7 r

sentation to Christ s Hospital should be bought for the

son of a freeman of H. ; the personal estate proved insufficient. Sir

C. Pepys, M. R., said " This legacy is conditional. There is no gift

if the personal estate be not sufficient to fulfill the contract." He
added, " Another objection is that this is a gift for a particular purpose

which cannot take effect by reason of the refusal of the governors, and

that it therefore fails altogether." After citing Att.-Gen. v. Bishop

of Oxford, and Lord Alvanley's view of the doctrine, he referred to

the more extended sense in which it was understood by Lord Eldon,

and concluded, " In this case, however, there is no gift except in the

direction to do that which cannot be effected. It is not withiu the

principle of those cases in which the court executes a general purpose

cy pres, the particular mode being impossible."

This case has been referred to as standing on special ground as a

conditional legacy. But as the condition required only that the estate

should suffice for the particular mode, the appellation of "conditional"^

appears not to mark any difference in *kind, but only the cogency of

the terms to indicate that the mode was of the substance of the gift.

[(h) 1 B. C. C. 444, n., and cited 4 Ves. (x) 4 Ves. 431.

432, also 2 Ves., Jr., 388, 3 Ves. 646. (y) 1 My. & C. 123.
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Lord Alvanley said he thought the legacy in Corbyn v. French

(supposing it not illegal.) as well as the legacy in Att.- Partial exoiu-

(jren. V. Bishop ot (Jxiord, might each have h,een applied pres doeitine.

in' repairing the particular building, though not for any other pur-

pose. (2;) But partial exclusion of the rule is scarcely less significant

than total exclusion. For the rule is that where the substantial inten-

tion is charity, but the particular mode cannot be carried into effect,

the court (or the crown) supplies another mode : (a) which cyjyres does

other mode need not bear any absolute resemblance to that absolute re°^

intended by the testator ; only it must first be ascertained
semblance,

that none can be found nearer to it. (6) Thus a trust for redemption

of British slaves in Barbary having, after a long continuance, failed

for want of objects, was executed by Lord Cottenham in favor of

charity schools in England and Wales, (c) This must be borne in

mind in considering the cases that remain to be noticed.

In Clark v. Taylor, (d) a legacy was bequeathed " to the treasurer

of the female orphan school at G., patronized by Mrs. E., cases of^
.

"lapse." Clark
for the benefit of that charity ;" the school had been estab- «• layior.

lished and maintained by Mrs. E. at her own expense, without treas-

urer or other official, and still subsisted at .the testator's death ; but

afterwards, and before payment of the legacy, was discontinued ; Sir

B.. Kindersley, V. C, said there was a recognized distinction between

a gift showing a general charitable purpose, and pointing out the mode

in which it was to be carried into effect, and a gift to a particular

institution ; that here the institution being a mere private school main-

tained by the beneficence of Mrs. E., he could not say the legacy was

to go to any other institution.

In Russell v. Kellett, (e) some of the poor persons for whom the gift

was intended having survived the testator, but died before Eusseiii;.

payment, it was held by Sir J. Stuart, Y. C, that their
^'="*"-

[(2) See also New v. Bonaker, L. E., 4 (6) Per Lord Cottenham, Cr. & Ph.

Kq. 655, where a legacy to be applied for 227. Originally the rule seems to have

a charitable purpose in a foreign country been wholly unqualified, for, according

having been refused by the government to Wilmot, C. J. (Opin. 32, 33), "the

of that country, apparently on grounds of court thought one kind of charity would

public policy, it was not argued that it embalm a testator's memory as well aa

should be applied ey pres in this country, another."

Cf. Att.-Gen. v. City of London, 3 B. C. (c) Att.-Qen. v. Ironmongers' Com-

C. 171. ,
pany, Cr. & Ph. 208, 10 CI. & Fin. 908.

(a) Per Lord Eldon, 7 Ves. 69. See (d) 1 Drew. 642.

also per Grant, M. E., 9 Ves. 405. (e) 3 Sra. & Gif. 264, ante *209.
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*legacies lapsed^ He said the doctrine of oy pres meant that some

other object could be found in a reasonable degree nearly answering

the object mentioned by the testator, but that here was such a singular

and particular definition of the objects as made it impossible to find

any other so nearly resembling them as to justify the application of the

doctrine.

In Marsh v. Means, (/) a testator gave a legacy, payable after the

Marsh 11.
death of his wife, for continuing a certain publication

Means.
(which had been published by the Association for Promot-

ing Humanity to Animals) according to principles stated in one of its

numbers, viz. to expose cruelty to animals, to diffuse moral and religious

information, &c. At the date of the will the publication had been

discontinued, and the association itself was extinct ; and it was held

by Sir W. P. Wood, V. C, that this was not a bequest for promoting

these principles, but for continuing the publication of this particular

book, which brought the case within Clark v. Taylor, so that the

doctrine of oy pres was not applicable, and the gift lapsed by extinc-

tion of the object.

Again, in Fisk v. Att.-Gen., (g) where a legacy was given "to the

risk ». Att.- Ladies Benevolent Society at L. as part of its ordinary
®™' funds," and before the testator's death the society ceased

to exist, Sir W. P. Wood, V. C, said it has been expressly- decided by

Clark V. Taylor and Russell v. Kellett, that when a gift was made by

will to a charity which had expired, it was as much a lapse as a gift

to an individual who had expired ; and that though the point might

some day require further consideration, he could not interfere with the

settled authorities. Whether the charitable object fails before or after

the testator's death, it is thus equally lapse within the meaning of this

decision ; whereas in Hayter v. Trego, {h) where the bequest was to

" the D. asylum for female penitents," which was dissolved after the

testator's death, it was assumed that the legacy was to be applied cy

pres, the only question argued being whether this should be done by

the crown or by the court.

Considering that in Clark v. Taylor, the institution was " a mere

Eemarkson private school j" that Russell v. Kellett depended on an
the oases. erroneous view of tlie doctrine of oy pres; (i) that Marsh

[(/) 5 W. B. 815, also reported (but (h) 5 Russ. 113.

obscurely) 3 Jur. (N. S.) 790. (i) Langford v. Gowlaud, before the

{g) L. E., 4 Eq. 521. See also Lang- same judge, is probably referable to the

ford V. Gowland, 3 Gif. 617. same ground.

[*247]
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V. Means and Fisk v. Att.-Gen. were decided on the authority of

*Clark V. Taylor and Enssell v. Kellett, which were followed (on the

latter occasion at least) with hesitation, it cannot be considered that the

suggested rule of lapse is very strongly supported, at least in those

cases where the bequest is to an institution established for charitable

purposes which plainly appear in its name. (Jc)

It is admitted that there is a distinction where there never was any

such institution as that named by the testator; for in that
jjigtinotion

case it is clear he could not have intended to benefit a ni'med'oharity

particular institution, and the legacy will be applied oy
"e^^"^ existed,

pres. {I) So if the bequest is to the institution merely as the instru-

ment for executing the testator's charitable intent, which

he fully describes, the failure of the institution will not
'™^'^®'

involve the failure of the charitable trust, (m)

There is another sort of case less easily distinguishable from Fisk v.

Att.-Gen. ; that is, where the gift is in terras to a particu- —or there are

lar institution by a description equally applicable to more ties equally

11 answering the
than one. It cannot here be presumed that the testator desonption.

did not intend to select one in particular ; for he may have known,

and, considering the terms of the bequest, probably did know, only

one answering the description
;
yet, as it cannot be ascertained which,

the particular purpose fails ; nevertheless it is clear that the legacy will

be applied cy pres.'] (n)

Where the testator's object is sufficiently defined, and is capable of

being carried into effect, it will not be departed from upon a notion

of more extended utility, (o)

[Cherry v. Mott(p) shows that there may be a conditional legacy to

a charity as well as for any other purpose, and tiiat if the Conditional

condition is not fulfilled the legacy fails in substance, charity.

And if the condition is such tliat it need not be performed within the

limits allowed by the rule against perpetuity, the gift is void, (q) Such

cases must be distinguished from those where the intention is to give a

fund to charity at once, though there may be an indefinite suspense or

abeyance in its actual application. If the particular purposes may be

(k) See per Sugden, C, 1 D. & War. (re) Bennet v. Hayter, 2 Beav. 81 ; In

294. But see L. K., 8 Ch. 211. re Clergy Society, 2 K. & J. 615.]

(1) Loscombev. Wintringham, 13 Bear. (o) Att.-Qen. v. Whiteley, 11 Ves. 241.

87 ; In re Maguire, L. E., 9 Eq. 832. [(p) 1 My. & C. 132.

(m) Marsh v. Att.-Gen., 2 J. & H. 61

;

(?) See Chamberlayne v. Brockett, L.

see also cases cited ante p. *244, n. (o). B., 8 Ch. 208, n. 212.
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answered, though not immediately, the fund will be retained—how
long does not clearly appear: *but if those purposes turn out on

inquiry to be impracticable, then the fund will be applied cy pres.

And during such retention there is no resulting trust for heir or next-

of-kin.] (r)

With respect to the particular cases in which the crown, and those

"Where the in which the court undertakes this office, the distinction
crown and

i i i i i i i .

wherethecourt secms to be, that where the bequest is by the intervention
administers ^ *'

charity. of trustces, [evcu though those trustees die in the testator's

lifetime or refuse to act,] it devolves upon the court
;
(s) but where the

object is charity without a trust interposed, the direction must be by

the sign manual of the sovereign, [t) In a case (m) where there was a

bequest to a voluntary charitable society, which existed when the will

was made, and also at the death of the testator, but was dissolved

before his assets could be administered, it was held that the execution

devolved on the court. Both the crown and the court, however, in

the exercise of their discretion, alike act upon the principle of adhering

as closely as possible to the spirit of the donor's expressed or presumed

intention, {x)

Where a pecuniary legacy is bequeathed absolutely to a corporation

Where the existing for only charitable purposes, the court will direct
court will pay °

. ,
•'

. . ^
,

'

, , , ,
legacies to a payment. Without requiring that a scheme be settled by
out a scheme, itself for its appropriation, (y) And the same rule obtains

where a legacy is given to the treasurer or other officer of a charitable

institution, though not a corporation, to become part of the general

funds of that institution, (z) But where the legacy is to be applied,

not as part of the general funds of the institution, but for certain per-

manent charitable trusts, which the testator has pointed out, the court

will take upon itself to insure the accomplishment of the testator's

Foreign object by a scheme of its own. (a) [Where the legacy is

ohanty. ^ ^ foreign charity the court will direct it to be paid to

(r) Att.-Gen. v. Oglander, 3 B. C. C. Druce, Taml. 32.

166 ; Abbott v. Fraser, L. B., 6 P. C. 96

;

{u) Hayter v. Trego, 5 Euss. 113.

Chamberlayne v. Brookett, L. E., 8 Ch. [(i) 7 Ves. 87.]

206, and the cases there cited. (y) Society for the Propagation of the

(g) Moggridge v. Thackwell, 7 Ves. Gospel in Foreign Parts v. Att.-Gen., 3

36 ; Paice v. Archbishop of Canterbury, Euss. 142
;
[Walsh i). Gladstone, 1 Pliil.

14 Ves. 364 ; Att.-Gen. v. Gladstone, 13 290.]

Sim. 7 ; Eeeve v. Att.-Gen., 3 Hare 191.] (s) See "Wellbeloved v. Jones, 1 S. &
(«) Att.-Gen. v. Fletcher, 5 L. J. (N. St. 43 ;

[In re Bamett, 29 L. J., Ch. 871.]

S.) Ch. 75, Pepya, M. E.; Denyer v. (a) lb.
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the persons appointed by the testator to receive it, and will not take
upon itself to settle a scheme. (6) Nevertheles the court has jurisdic-

tion to secure a *legacy given for charitable purposes by a subject of

the crown, whether in or out of this country, and will sometimes order,

the fund to be carried to a separate account in court, and the dividends

only paid over to the person named in the will, subject to an account

of the mode of its application, (e) The legality of the charity is to

be determined by the law of the country where it is to be applied.] (d)

It seems that the court discourages the investment of the funds of

the charity in the purchase of land, under the 2d section of the statute

9 Geo. II. (c)

It remains to be noticed, that the oy pres doctrine does not apply to

bequests which are made void by the statute in question, oyprMioe-
"T

/» 1
trine not ap-

and therefore a bequest of money to be laid out in land pijed to oases
*• •' within the stat^

is not executed cy pres, i. e. applied to an allowed chari- 9 Geo. ii., o. 36.

table purpose. [But an express gift over, in case the ^aglfrto"
charitable gift cannot by law take effect, is valid.] (/)12 °oid|tgood.

[(6) Collyer «. Burnett, Taml. 79 ; Mit-

ford V. Reynolds, 1 Phil. 194. See Mayor

,of liyons V. East India Company, 1 Moo.

P. C. C. 293.

(c) Att.-Gen. v. Lepine, 2 Sw. 181;

Att.-Gen. o. Sturge, 19 Beav. 597.

(d) New V. Bonaker, L. E., 4 Eq. 655.]

(e) Att.-Gen. v. Wilson, 2 Kee. 683.

(/) Att.-Gen. o. Tancred, 1 Ed. 10, 1

W. BI. 90, Amb. 354; De Themines v.

De Bonneval, 5 Euss. 288; Eobinsou v.

Eobinson, 19 Beav. 494; Carter v. Green,

3 K. & J. 591 ; Warren v. Eudall, 4 Id.

618 ; and per Lord Eldon, Sibley v. Perry,

7 Ves. 522 ; overruling Att.-Gen. i;. Tyn-

dall, 2 Ed. 207. The grounds of the de-

cision in Att.-Gen. v. Hodgson, 15 Sim.

150, show that it is not an authority

against the validity of such a gift over.

But as to those grounds, see Warren v.

Eudall, 4 K. & J. 603, stated post ch. L.]

12. Owing, perhaps, to the unsettled

and discordant state of the American

authorities and statutes as to the force

and effect of the statute 43 Elizabeth, ch.

4, in this country, much attention has

been paid to the question whether the

original jurisdiction of the English Court
of Chancery was prior to and independ-

ent of the statute. Much light has been

thrown upon this matter by the recent

pubUoation in England, in 1827, of the

report of the commissioners on the public

records. By aid of this light it is now
well established that equity had an inher-

ent original jurisdiction over charitable

uses, as trusts, prior to the statute of
Elizabeth. A great number of the early

English cases making this appear are to-

be found collected in Mr. Theo. W.
Dwight's argument in the Eose Will case.

See, too, Perry on Trusts, §§ 693, 694;.

Wms. Ex'rs (6th Am. ed.) 1132, n. i=

;

2 Eedfield on Wills 529, n. The history

of the change and final settling of opinion

on this important question is nowhere

better told than by Judge Story in his.

work on Equity Jurisprudence, §§ 1142-

1154, d., inclusive. He says :
" The-

history of tlie law of charities, prior to-

the statute of 43rd Eliz. ch. 4, which is

emphatically called the statute of charita-

ble uses, is extremely obscure. It may„

nevertheless, be useful to endeavor to-

[=^260]
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iraoe the general onlline of that history,

•since it may materially assist us in ascer-

taining how far the present authority and

•doctrines of the Court of Chancery in

regard to charitable uses, depend upon

that statute ; and how far they arise from

its general jurisdiction, as a court of

equity, to enforce trusts, and especially to

enforce trusts to pious uses. It is not

^asy to ari-ive at any satisfactory conclu-

«on on this head. Until a comparatively

recent period, and indeed, until the re-

port of the Commissioners of the Public

Records, published by Parliament in

1827 (to which our attention will be more

•directly drawn hereafter), few traces could

he found in the volumes of printed

reports, or otherwise, of the exercise of

this jurisdiction, in any shape, prior to

the statute of Elizabeth. The principal,

if not the only cases then to be found,

•were decided in the courts of common
law, and generally turned upon the ques-

tion, whether the uses were void, or not,

within the statutes against superstitious

•uses. One of the earliest cases is Porter's

•Case, (1 Co. 226, in 34 & 35 Eliz.) ; which

was a devise of lands, devisable by cus-

tom, to the testator's wife in fee, upon

•condition that she should assure the

lands, devised for the maintenance and

•continuance of a free school, and certain

almsmen and almswomen ; and it ap-

peared that the heir had entered for a

condition broken, and conveyed the same

lands to the queen. It was held, that the

•use, being for charity, was a good and

lawful use, and not void by the statutes

against superstitious uses ; and that the

queen might well hold the land for the

•charitable uses. Lord Loughborough, in

commenting upon this case, observed:

' It does not appear that this court at that

period had cognizance upon informations

ibr the establishment of charities. Prior

to the time of Lord Ellesmere, as far as

the tradition of the times immediately

following goes, there were no such infor-

mations as that upon which I am now

sitting (that is, an information to establish

a charity) ; but they made out their case,

as well as they could, by law.' (Atty.

Genl. V. Bowyer, 3 Ves. 714, 726.) So

that the result of Lord Loughborough's

researches upon this point was that, until

about the period of enacting the statute

of Elizabeth, bills were not filed in chan-

cery to establish charities. It is remarka-

ble, that Sir Thomas Egerton and Lord

Coke, who argued Porter's case for the

queen, although they cited many antece-

dent cases, refer to none, which were not

decided at law. And the doctrine estab-

lished by Porter's case is, that if a feoff-

ment is made to a general legal use, not

superstitious, though indefinite, although

no person is in esse, who could be the

cestui gue use, yet the feoffment is good

;

and if the use is had, the heir of the

feoffer will be entitled to enter, the legal

estate remaining in him. The absence,

therefore, of all authority derived from
any known antecedent equity decisions

upon an occasion when they would prob-

ably have been used, if any existed, did
certainly seem very much to favor the

conclusion of Lord Loughborough. And
in the absence of any such known antece-

dent decisions, it was not a rash conject-

ure, for it would be but a conjecture, that

Potter's case, having established that

charitable uses, not superstitious, were
good at law, the Court of Chancery, in

analogy to the other cases of trusts,

immediately held the feoffees to such uses

accountable in equity for the due execu-

tion of them ; and that the inconvenience

felt in jesorting to this new and anoma-
lous proceeding, from the indefinite

nature of some of the uses, gave rise,

within a few years, to the statute of 43
Elizabeth, ch. 4. This view might also

have some tendency to reconcile the lan-

guage of Lord Loughborough with that
of an opposite character, used upon other
occasions by other chancellors and judges,

in reference to the jurisdiction of chan-
cery over charities, as it would show, that
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in cases of feoffments to charitable uses,

bills to establish those uses might in fact

have been introduced, or brought into

familiar practice by Lord Ellesmere,

about five years before the statute of

Elizabeth. This would be quite consist-

ent with the fact, that such bills were not

sustained when the donation was to

charity generally, and no trust estate was

interposed, and no legal estate was de-

vised, to support the uses. It is very

certain, that, at law, devises to charitable

uses generally, without interposing a

trustee, and devises to a non-existing

corporation, or to an unincorporated

society, would have been, and in fact

were, held utterly void for want of a

person having sufficient capacity to take

as devisee. The statute of Elizabeth,

in favor of charitable uses, cured this de-

fect, and provided (as we shall hereafter

have occasion more fully to consider,) a

new mode of enforcing such uses by a com-

mission under direction of the Court of

Chancery. Shortly after this statute, it

became a matter of doubt, whether the

Court of Chancery could grant relief by
original bill in cases within that statute, or

whether the remedy was not confined to

the proceeding by commission under the

statute. That doubt remained until the

reign of Charles II., when it was settled

in favor of the jurisdiction of the court

by original bill. On one occasion, when
this very question was argued before him.

Lord Keeper Bridgmau declared : 'That

the king as paler patrice, may inform for

any public benefit for charitable uses, be-

fore the statute of 30 [43] of Elizabeth,

for charitable uses. But it was doubted,

the court could not by bill take notice of

that statute, so as to grant a relief ac-

cording to that statute upon a bill.' On
another occasion soon afterwards, where

the devise was to a college, and was held

void at law by the judges, for a misnomer,

on a bill to establish the devise as a

charity, the same question was argued;

Lord Keeper Finch (afterwards Lord

Nottingham) held the devise good, as an
appointment under the statute of Eliza-

beth ; and he ' decreed the charity, though

before the statute no such decree could

have been made,' (Anon. 1 Ch. Cas. 267),

It would seem, therefore, to have been the

opinion of Lord Nottingham, that an
original bill would not before the statute

of Elizabeth lie to establish a charity,

where the estate did not pass at law, to

which the charitable uses attached. On
the other hand, the language of other

judges leads to the conclusion that, ante-

cedent to the statute of Elizabeth, the

Court of Chancery did, in virtue of its

inherent authority, exercise a large juris-

diction in cases of charities. In Eyre v.

Shaftsbury, (2 P. Will. " 103, 118), Sir

Joseph Jekyll said, in the course of his^

reasoning on another point: 'In like

manner, in the case of charity, the king,

pro bono puilico, has an original right tO'

superintend the care thereof, so that, ab-

stracted from the statute of Elizabeth re-

lating to charitable uses, and antecedent

to it, as well as since, it has been every

day practice to file informations in chan-
.

eery, in the attorney-general's name, for

the establishment of charities.' In the

Bailiffs, &c., of Burford v. Lanthall, (Atk.

550), Lord Hardwicke is reported to have
said :

' The courts have mixed the juris-

diction of bringing informations in the

name of the attorney-general with the

jurisdiction given them under the statute

of Elizabeth, and proceed either way, ac-

cording to their discretion.' In a subse-

quent case, which was an informatioa

filed by the attorney-general against the

masters and governors of a school, calling

them to account in chancery, as having

the general superiutendency of all chari-

table donations, the same learned chan-

cellor, in discussing the general jurisdic-

tion of the Court of Chancery on this

head, and distinguishing the case before

him from others, because the trustees or

governors were invested with the visito-

rial powers, said : ' Consider the nature
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, of the foundation. It is at the petition

of two private persons, by charter of the

crown, which distinguishes this case from

<;ases of the statute of Elizabeth on chari-

table uses, or cases before that statute, in

which this court exercised jurisdiction of

charities at large. Since that statute,

where there is a charity for the peculiar

purposes therein, and no charter given by

the crown to found and regulate it, unless

a particular exception out of the statute,

it must be regulated by commission. But

there may be a bill by information in this

court, founded on its general jurisdiction

;

and that is from necessity ; because there

is no charter to regulate it, and the king

has a general jurisdiction of this kind.

There must be somewhere a power to

legolate. But where there is a charter

with proper powers, there is no ground to

come into this court to establish that

charity ; and it must be left to be regu-

lated in the manner the charter has put

it or by the original rules of law. There-

fore, though I have often heard it said in

this court, if an information is brought to

establish a charity, and praying a particu-

lar relief and mode of regulation, and

the party fails in that particular relief;

yet that information is not to be dismissed,

but there must be a decree for the estab-

lishment. That is always with this dis-

tinction, where it is a charity at large or

in its nature, before the statute of chari-

table uses ; but not in the case of chari-

ties incorporated and established by the

king's charter, under the great seal, which

are established by proper authority al-

lowed.' And again: 'It is true that an

information in the name of the attorney-

general, as an officer of the crown, was not

ahead of the statute of charitable uses,

because that original jurisdiction was ex-

ercised in this court before. But that

was always in cases now provided for by

that statute, that is, charities at large,

not properly and regularly provided for

in charters of the crown.' It was mani-

festly, therefore, the opinion of Lord

Hardwicke, that, independent of the stat-

ute of Elizabeth, the Court of Chancery

did exercise original jurisdiction in cases

of charities at large, which he explains to

mean charities not regulated by charter.

But it does not appear that his attention

was called to discriminate between such

as could take effect at law, by reason of

the interposition of a feoffee or devisee,

capable of taking, and those where the

purpose was general charity, without the

interposition of any trust to carry it into

effect. The same remark applied to the

dictum by Sir Joseph JekyU. In a BtUl

later case, which was an information to

establish a charity, and aid a conveyance

in remainder to certain officers of Christ

College to certain charitable uses. Lord
Keeper Henley (afterwards Lord North-

ington) is reported to have, said : ' The
conveyance is admitted to be defective,

the use being limited to certain officers

of the corporation, and not to the corpor-

ate body, and therefore there is a want of

proper persons to take in perpetual suc-

cession. The only doubt is whether the

court shall supply this defect for the bene-

fit of the charity, under the IStatute of

Elizabeth. And I take the uniform rule

of this court, before, at, and after the

statute of Elizabeth, to have been, that,

where the uses are charitable, and the

person has in himself full power to con-

vey, the court will aid a, defective con-

veyance to such uses. Thus, though de-

vises to corporations were void under the

statute of Henry VIII., yet ' they were

always considered as good in equity, if

given to charitable uses.' And he then

proceeded to declare, that he was obliged,

by the uniform course of precedents to

assist the conveyance; and, therefore,

he established the conveyance expressly

under the statute of Elizabeth. There is

some reason to question, whether the

language here imputed to Lord North-
ington is minutely accurate. His Lord-
ship manifestly aided the conveyance as

a charity, in virtue of the statute of Eliza-
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beth. And there is no doubt, that it has
been the constant practice of the court,

since that statute, to aid defects in con-

veyances to charitable uses. But it is by
no means clear that such defects were
aided, before that statute. The old cases,

although arising before that statute, were

deemed to be within the reach of that

statute by its retrospective language ; and
were expressly decided on that ground.

The very case put of devises to corpora-

tions, which are void under the statute of

Henry VIIL, and are held good solely

by the statute of Elizabeth, shows that

his Lordship was looking to that statute

;

for it is plain, that a devise, void by stat-

ute, cannot be made good upon any

principles of general law. What, tliere-

fore is supposed to have been stated by

him, as being the practice before the

statute, is probably, if not founded in a

mistake of the reporter, an inadvertent

statement of the learned chancellor. The
same case is reported in another book,

where the language reported to have been

used by him is :
' The constant rule of

the court has always been, when a person

has a power to give, and makes a defec-

tive conveyance to charitable uses, to

supply it as an appointment ; as in Jesus

College, Collison's Case in Hobart, 136'

(Ambler, E. 351). Now, Collison's case

was expressly held to be sustainable, only

as an appointment under the statute of

Elizabeth ; and this shows that the lan-

guage of his Lordship was probably

meant to be limited to cases governed by

that statute. In a more recent charity

case, Sir Authur Piggot in argument

said: '.The difference between the case

of individuals and that of charities is

founded on a principle which has been

established ever since the statute of char-

itable uses, in the reign of Elizabeth, and

has been constantly acted upon from those

days to the present.' Lord Eldon adopted

the remark and said: 'I am fully satis-

fied as to all the principles laid down in

the course of this argument, and to accede

to them all.' His Lordship then pro-

ceeded to discuss the most material of the

principles and cases from the time of

Elizabeth, and built his reasoning, as in-

deed he had built it before, upon the

supposition, that the doctrine, as now
established, rested mainly on that statute.

Such were the principal cases, or at least

the principal cases which my own re-

searches have brought to my notice at

the time when the present work was first

published, wherein the jurisdiction of

chancery over charities, antecedent to

the statute of Elizabeth, had been directly

or incidentally discussed. The circum-

stance that no cases, prior to that time,

could then be found in equity jurispru-

dence; the ti-adition that had passed

down to our own times, that original

bills to establish charities were first en-

tertained in the time of Lord EUesmere

;

the fact, that the cases immediately suc-

ceeding that statute, in which devises,

void at law, were held good in equity as

charities, might have been argued and
sustained upon the general jurisdiction

of the court, if it then existed, and were

yet expressly argued and decreed upon

the footing of that statute. These facts

and circumstances did certainly seem to

afford a strong presumption that the

jurisdiction of the court to enforce chari-

ties, where no trust is interposed, and

where no devisee is in esse, and where

the charity is general and indefinite, both

as to persons and objects, mainly rests

upon the constructions (whether ill or

well founded is now of no consequence) of

the statute of Elizabeth. And accordingly

that conclusion was arrived at and sus-

tained on a very important occasion by the

Supreme Court of the United States."

"The elements of the doctrine of the

English chancery in relation to charitable

uses are to be found in the civil law—
and it is questionable whether the English

system of charities is to be referred ex-

clusively to the statute of Elizabeth.

The statute has been resorted to as a
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gaid^ because it furnished the largest

enumeration ofjust and meritorious char-

itable uses ; and it may perhaps be rather

considered as a declaratory law, or speci-

fication of previously recognized charities,

than as creating, as some cases have

intimated, the objects of chancery juris-

diction over charities. If the whole

jurisdiction of equity over charitable uses

and devises was grounded on the statute

of Elizabeth, then we are driven to the

conclusion that, as the statute has never

been re-enacted, our courts of equity in

this country are cut off from a large field

of jurisdiction over some of the most

interesting and meritorious trusts that

can possibly be created and confided to

the integrity of men. It would appear

from the preamble to the statute of Eliza-

beth that it did not intend to give any

new validity to charitable donations, but

rather to provide a new and more effect-

ive remedy for the breaches of those

trusts." 2 Kent Com. 287.

The foUovying important citations

from leading cases on this subject, ar-

ranged in order of their dates, shovir

pretty fully the wrhole discussion of

this question, and in their reviev? of the

cases referred to in them, leave little

more necessary to a full view of Ameri-

can opinion and authority.—In 1827, in

Witman o. Lex, 17 Serg. & B. 88-

92, Chief Justice Gibson says: "At the

common law of England these bequests

could not be sustained even where there

is no uncertainty as to the person ; if the

bequest be on a trust not defined with

reasonable certainty, it wUl fail ; for it is

clear the testator did not intend the trus-

tee should have the beneficial interest.

Such a bequest however would take effect

under the 43rd Elizabeth chap, 4: and

this has drawn the counsel to argue

against the extension of that statute to

this country, a point that must be con-

ceded. But we consider the principles

which chancery ha-s adopted in the appli-

cation of its principles to particular cases

as obtaining berg, not indeed by force of

the statute, but as part of our own com-

mon law ; and where the object is defined

and we are not restrained by the inade-

quacy of the instrument which we are

compelled to employ, nearly, if not alto-

gether, we give relief to that extent that

chancery does in England and this part

of our system has been produced by
causes which work as powerfully here as

did those which produced the system of

relief that sprung from the statute of

charitable uses. The simplicity which

marked the lives of our forefethers ena-

bled them to do without many institutions

that in the present state of society, are

absolutely indispensable. Incorporations

were almost unknown." * * * " It is

not intended to attempt an outline of this

branch of our equity jurisdiction or to

point out those particulars in which it

differs &om that which has been assumed

in England. This must be a matter of

gradual development according to the

exigency of the cases that may arise. It

may safely be suggested however that in

many particulars the relief which we
should be able to afford through the me-

dium of common law forms, will necessa-

rily fall short of that which would be

administered by a Chancellor. Indeed

no one would desire to see the doctrine

of oj pres carried to the extravagant

length that it was formerly, or witness

the exercise of an arbitrary discretion in

giving effect to a general intention to

leave a sum of money to charitable pur-

poses, to be designated thereafter, by
disposing it to such charities as the co\irt

chooses to direct. No such discretion

would be exercised by this cowt. On
the other hand, not professing to found

our jurisdiction on the statute, we are not

bound like the English courts to restrict

it to two cases specifically enumerated in

the preamble : and there is therefore

little hazard in affirming that a bequest

such as in Maurice v. The Bishop of Dur-
ham, 9 Yes. 399, in trust to pay debts
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and legacies and to dispose of the residue

to such objects of benevolence and liberal-

ity as the legatee may approve, would be

sustained here. Por the present, it is

sufficient to say that it is immaterial

whether the person to take be in esse or

not, or whether the legatee were at the

time of the bequest, a corporation capable

of taking or not, or how uncertain the

objects may be provided there be

discretionary power vested any where

over the application of the testator's

bounty to those objects; or whether the

corporate designation has been mis-

taken. If the intention sufficiently ap-

pears on the bequest, it would be valid."

In 1833, Mr. Justice Baldwin says in the

case of Magill v. Brown, Brightly

346, on the will of Sarah Zane :
" If any

statutes were suited to the policy of this

state they are the 43rd Elizabeth and the

7 and 8 William 3rd chapter 37, an act

for the encouragement of charitable gifts

and dispositions, which, iu favor of learn-

ing, charity and other good and public

uses, authorized the king to grant licen-

ses to any person or persons, bodies poli-

tic or corporate, their heirs and successors

to purchase and alien land in mortmain,

perpetuity or otherwise within being duly

to forfeiture, 3 EuflF. 636. It may well be

presumed that the emigrants from Eng-

land brought with them these principles

for adoption and engrafted them into

their system of religious toleration and

charities ; but that they ever adopted any

law which created a forfeiture for an

alienation of property to any religious,

literary or charitable society or corpora-

tion or prohibited donations for the use

of worship according to the ritual of the

Catholic Church is utterly inconsistent

with the established usage and every law

of the state or colony from the earliest to

the present time. The law must be

settled beyond all doubt before we can

feel justified in deciding that the rights

of religious societies and of charitable

and literary institutions in Pennsylvania

are less firmly established than they were

in the mother country." And further on
page 389: "The spirit of equity which

pervaded the law of charities progressed

having beeil extended so as to bring

within its protection not only the specific

bequests of a testator but the entire fund

on which they were charged, it was not

necessary for courts of equity to usurp
any of the powers of a court of law in

order to effectuate a charitable donation,

or to establish any rules or principles

difierent from those on which the common
law courts had acted with the sanction of

Parliament. Chancery had its appropri-

ate jurisdiction over cases of fraud, acci-

dent and breach of trust arising out of

dispositions of property to purposes un-

connected with charity ; if the party had
a right known to the law but had no legal

remedy, he could resort to the extra-

ordinary powers of the Court of Chancery

for relief, according to the usage and
settled principles which applied to Cliari-

ties as well as other subject matters of its

cognizance. To have refused the same
relief in the one case as in the other

would have placed charities under the

ban of the law of equity, though they

were the favorites of the statute and com-

mon law : if there was anything in the

nature of charities which would call for

or justify the witholding equitable relief

for matters not cognizable at law without

special authority by statute, it would have

appeared in the course of the law for

more than 300 years before the 43rd

Elizabeth. Its history exhibits no feature

of the kind ; on the contrary, it exhibits

the most convincing evidence that it was

peculiarly the duty of courts of equity to

obey the injunctions of the statutes to

execute the intention of donors and

founders of charities and not to suffer the

donations to fail of effect or to be abused

when their intentions could be ascer-

tained." And on page 391 :
" It has

never been pretended that the course of

equity on these subjects was regulated or

2g
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in any way affected by the 43rd Elizabeth

;

it was founded on principles which were

the origin and foundation of its equity

jurisdiction, and became gradually de-

veloped according to the exigency of the

times. There is no reason which would

prevent their application to charities in all

cases, between subjects before the 43rd

Elizabeth in the same manner as after,

nor is there to be found in any decision

or authority other than tl^e late dicta de-

nying it. So far as any traces of its

jurisdiction over charities are to be

found in the books, it seems to have

been under the three heads of fraud,

trust and accident, and exercised with-

out any doubt of the power in all

cases where either circumstance existed."

And on page 395 :
" That branch of the

personal or prerogative jurisdiction of the

Chancellor which is exercised on the in-

formation of the Attorney-General by ap-

pointing a charitable donation to new ob-

jects on the extinction of those to which

it was originally devoted will be found to

be derived from the law of charities es-

tablished by the statute of templars 17

Edward 2nd. The altering and disposing

to good and pious uses donations origi-

nally made for purposes of superstition is

a provision of the 1 Edward 6th. The

appointment of general and vague chari-

ties to definite objects results from the

general direction of the statutes prior to

the 43rd Elizabeth to make such appoint-

ments—'so that the will of the giver shall

in all things always be faithfully observed

and religiously executed,' (17 Edward

2nd) and that the decrees 'shall be most

beneficial in favor of the charities speci-

fied' (1 Edward 6th) so that the said

charitable uses may be observed in the

most liberal and ample sort (39 Eliza-

beth)—so that in all these cases the 43rd

Elizabeth has no direct or indirect eflfect

in giving any jurisdiction to the Chancel-

lor." In 1836, in Moore v. Moore, 4 Dana

360, Chief Justice Bobertson speaks

of the same subject in these words :
" It

seems clear, however, that prior to the

43rd Elizabeth, though the Chancellor

had assumed to some extent equitable

jurisdiction in cases of charity, it was

not on account of the charity but only

because there was a trust, which, being

valid according to the common law,

might be protected and enforced by a

court of equity. The Chancellor in his

extraordinary character as a judge in

equity had no peculiar jurisdiction over

charities and the more probable and pre-

valentjudicial deduction is that the Chan-

cellor, when prior to the 43rd Elizabeth

he exercised equitable power over chari-

ties, did not do so according to the doc-

trines of the civil law peculiar to chari-

ties but only according to the principles

of the common law adopted by the civil

code respecting trusts : and of course he

could not enforce a charitable trust, if

according to the doctrines of the common
law it was either illegal or void for in-

definiteness or vague generality, nor

could he apply the charity to any other

purpose than that designated by the

donor. We are satisfied that the cy prea

doctrine of England is not and should

not be a judicial doctrine except in one

kind of case, and that is, where there is

an available charity to an identified or

ascertainable object and a particular

mode, inadequate, illegal or inappropri-

ate, or which happens to fail, has been

prescribed. In such a case a court of

equity may substitute or sanction any

other mode that may be lawful and suita-

ble aud will efiectuate the declared in-

tention of the donor and not arbitrarily

and in the dark, presuming on his mo-
tives or wishes, declare an object for him.

A court may act judicially as long as it

effectuates the lawful intent of the do-

nor. But it does not act judicially, when
it applies his bounty to a specific object

of charity selected by itself, merely : be-

cause he had dedicated it to charity gen-

erally or to a specific purpose which can-

not be effectuated; for the court cannot
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know or decide, that he would have been

willing that it should be applied to the

object, to which the judge in the pleni-

tude of his unregulated discretion and

peculiar benevolence lias seen fit to de-

cree its appropriation, whereby he and

not the donor in effect and at last creates

the charity." Attention is also called to

the following opinion of the master, Mur-
ray Hoffman, in Wright v. Trustees Meth.

Epis. Church, 1 Hoffm. Ch. 263, in

1839: "It strikes my mind as demon-

strable, that the statute of Elizabeth did

not establish u, single new principle in

the law of charities, although it obviated

the effects of some prior statutes. Did it

sanction a gift or devise for the benefit of

unincorporated companies for pious pur-

poses ? The statute of 23 Hen. VHI. re-

cognizes the existence of the same to such,

as well as to superstitious purposes, and

saved the former. Did it repeal by force

of the words limit and appoint, the excep-

tion in the statute of wills ? That exception

wasabranchof the acts of mortmain. Be-

fore the statute a corporation might take

by devise against every one, except the

king, and against him by his license. Af-

ter the act, a devise was put upon the same

footing as a conveyance. For that, n

license was necessary ; and the only change

wrought in the law was, that between the

statute of wills, and the statute of Eliza-

beth, a, devise even to a corporation li-

censed generally to hold in mortmain,

was not valid. Did it, or the decisions

under it, sanction a devise or gift to the

most vague purposes of charity without a

trustee, and remit the matter to the crown

to distribute ? The same is declared to

have been done before the statute; but

further, such bequest was sustained in

this court upon the bill of overseers of

the poor merely, or of any persons whom
the court would deem proper distributers

of the bounty. Again, before the statute,

devises to charity were upheld through

the doctrine of a feoffment to the use of a

will and the devisability of a use ; and as

to a defective surrender of a copyhold.

Lord Northington says :
' All defective

conveyances to charitable purposes were

aided before the act.' With respect to

the great body of decisions upon the

statute, it appears to me that there is a

principle to be found in them all, entirely

consistent with a jurisdiction in this

court independent of it. It has been

adopted as defining what are to be re-

garded as charitable objects which this

. court will protect. It is an enumeration

of those objects which are to be deemed
charities. It has been taken as a speci-

fication of what are charitable uses

;

but it leaves the point of jurisdiction,

the origin of that jurisdiction and the

mode of exercising it wholly untouched."

So in 1844, in Green v. Allen, 5

Humph. 188, Turley, J., says: "It is

certain that few traces remain of the

exercise of the jurisdiction of a Court of

Chancery upon the subject (charitable

uses) in any shape prior to the statute of

Elizabeth. As it is probable, however

—

nay almost certain—from the wording of

the statute that the practice of executing

such conveyances originated at a period

antecedent to its passage, it is also proba-

ble that they were sustained by the Court

of Chancery in some form or other before

that time, most likely by bill to enforce

the performance of the trust, as we have

seen that the clerical chancellors of that

period had assumed a power of compell-

ing feoffees to uses to perform the trust

which had been reposed in them." * *

* " The charitable use under the stat-

ute being in existence and the power of

the chancellor in England to protect and

enforce it being granted, the next subject

of inquiry is, how this power is exercised.

His jurisdiction upon the subject seems to

be derived from three sources—1st. As a

representative of the crown. 2d. Under

the statute of Elizabeth which is personal

and not exercised in virtue of his ordi-

nary or extraordinary jurisdiction. 3d.

As a judge exercising inherent power in
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the execution and administration of uses

and trusts under the extraordinary juris-

diction of the court." Page 210. " Lord

Chancellor Parker says (Monill v. Lawson,

5 Vin. Abr. 500,) that when a bill is

brought to establish a charity given by

will to persons uncertain and incapable

of suing or being sued the suit must be

brought in the name of the Att.-Gen. ex

necessitate rei, because there are no certain

persons entitled to it who can sue in their

own names." But the master, in 1

Hoff. Bep. 265, continues: "There is

ample authority in our own country to

establish that the states now represent

that particular branch of the royal power

as parens patriw. To this portion of the

opinion I have not been able to yield my
assent. That is, the American states do

not represent that branch of royal pre-

rogative. I admit there are American de-

cisions sustaining charities which could

only have been decreed in England xmder

the prerogative. To which all I have to

say is, that if the courts that made them

felt satisfied that they had the jurisdiction

and the necessary machinery for a correct

exercise of it I do not object to them but

cannot hold them obligatory on us: be-

cause I am satisfied that no such jurisdic-

tion has been entrusted to us and that we

have no system by means of which a

proper exercise of it could be ensured if

it had." This subject is discussed very

fully by Judge Duer, in 1849, in Ayres v.

Meth. Epis. Church, 3 Sandf. 363,

in these words: "The counsel for

the executors contend, that the trust

is valid as a charitable use, and that ac-

cording to the established doctrine of

equity, the disability Of the trustee forms

no impediment to its execution by the

court, while on the other hand, the coun-

sel for the heirs at law not only deny that

the trust is valid as a charitable or public

use, but insist that the illegality of the

devise, draws after it, as a necessary con-

sequence, the invalidity of the trust, even

were it true that if created in a different

mode, its execution might be decreed.

In our judgment, exactly the same ques-

tions arose in the case of MeCartee v. The
Orphan Asylum, and their decision was
of necessity involved in the decree, which

the Court of Errors then pronounced. It

may be thought very difficult to reconcile

that decree, not only with the English

cases, but with prior decisions in this^

state ; but till an opposite doctrine shall

have been established by the Court of

Appeals, we are bound to say that it has

settled the law, that a devise to a corpo-

ration not authorized by law to take by

devise, if directly made, although clothed

with a trust, is absolutely void, so that

the property descends to the heir, not

charged with the trust, but as in a case of

entire intestacy. The testator is judged

to have died intestate as to all the prop-

erty that the devise embraces. That such,

is the necessary effect of the decision of

the Court of Errors, a few observations-

will render apparent. The devise of the

Orphan Asylum Society, which the court,

in opposition to the opinion of the chan-

cellor, held to be direct, and therefore

void, was not general, so as to give to the

society an unlimited power of disposition

or application, but the wiU expressly di-

rected that the property should be applied

to the charitable purposes of the institu-

tion, that is, to the support and education

of orphans. The devise, therefore, plainly

and unequivocally created a trust ; and as

this trust was for purposes which the

legislature, by incorporating the society,,

had expressly authorized, no doubt could

be raised, or indeed was suggested, as to

its validity ; hence the question, whether,

although the devise was void, and the legal

estate had descended to the heir, it was not
the duty of a court of equity to efiectuate-

the intention of the testator, by decreeing

the execution of the trust, necessarily and
distinctly arose ; nor is it possible that it

could have escaped the attention of coun-
sel or the observation of the court. We
have the most abundant evidence that it
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did not escape such observation, but was

thoroughly investigated and maturely

considered. Chancellor Jones, in his

elaborate opinion, (an opinion Tfhich

there is no exaggeration in saying, dis-

plays almost unequaled powers of reason-

ing and research,) after endeavoring to

sustain the validity of the devise to the

-society, states the next question to be,

whether upon the supposition 'that the

devise was void in law, as being in effect

a devise of land to a corporate body, it

was not in the power of the court, as a

court of equity, to effectuate the intention

of the testator,' (9 Cowen 469), evidently

meaning to effectuate his intention by

sustaining the trust and decreeing its exe-

cution. He devotes nearly twenty pages

of his opinion to the examination of this

question, and after a full review and care-

ful analysis of the authorities, arrives at

the conclusion, that the use to which the

testator had devoted his estate, was valid

as a charitable use, and the estate charge-

able with it as a subsisting trust, and

that, as chancellor, he had power to es-

tablish the trust, and to decree the estate

to be settled and conveyed to the uses of

the will, (9 Cowen 483) ; and, let it be re-

marked, that if he were justified in these

conclusions, his decree, which directed a

•conveyance to the society to the uses of

the will, ought never to have been re-

versed. It is true, that the learned judge

who delivered the opinion which pre-

'vailed in the court of errors, takes no

notice of these positions of the chancel-

lor, or of the arguments and authorities

upon which they were rested ; but as he

could not have been ignorant that these

positions had been taken, it is certain

that he and the majority who concurred

with him, meant deliberately to reject

them ; otherwise the decree of the chan-

•cellor, although it might have been modi-

fied, could not have been wholly reversed,

and the property have been permitted to

descend to the heirs, discharged from the

tmst. It is impossible to explain the

actual decision upon any other ground
than that, in the judgment of the court,

the devise was absolutely void, in relation

to the trust as well as the legal estate.

Were it possible for us, however, to evade
this conclusion, and escape by any means
from the authority of this decision, we
shotild still be compelled to say, that we
have no power as a court of equity, to de-

cree the execution of the particular trust

which this will creates; we fully admit
the general rule, that a trust is not to be
defeated merely from the disability or

failure of a trustee ; but the rule is not to

be applied, unless the court, in the exer-

cise of its proper jurisdiction, may decree

the execution of the trust. The trust

that we are now required to execute, is a

general indefinite charity, the persons to

whose use and benefit the rents and
profits are to be applied, not being desig-

nated with certainty in the will, but the

selection being left to depend upon a

future exercise of discretion. Hence, as

from the illegality of the devise there is

no trustee, so from the nature of the use

there is no cestui que trust, and in England

the rule is fully settled, that in such

cases the disposition of the charity be-

longs to the king as parens patriae, and
must be carried into execution under his

sign-manual, and not by the court of

chancery, in the exercise of its ordinary

and proper jurisdiction. It would be

easy to cite numerous cases as proving

the existence of the rule, but as all the

preceding cases are reviewed and weighed

by Lord Eldon in his elaborate opinion

in the case of Moggridge v. Thackwell, it

is needless to refer to any other authority.

In that case his Lordship states, as the

result of a most diligent and searching

examination, that the general principle

most reconcilable to the cases, is, that

where the purpose of the charity is general

and indefinite, not fixing itself with cer-

tainty upon any object, the disposition is

in the king by sign manual, and that the

court will only take the administration of
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the trust where the execution is to be by

a trustee. (7 Vesey, jr. 63 and 86 ; Carey

V. Abbott, Ibid. 490.) Even in England,

therefore, the present trust would be void

in equity as well as at law, and could

only be rendered effectual by the direct

exercise of the royal prerogative. It is

possible that the courts of equity in this

state have succeeded to the powers and

jurisdiction of the court of chancery in

England, in regard to the execution and

administration of charities, but we have

yet to learn that they have also succeeded

to the prerogatives of the crown, or that

there is any sovereign, whose directions,

as given by his sign manual, they are

bound to follow. It must also be re-

membered, that where the disposition of

a charity belongs to the king, his majesty

is not bound to follow the intentions of

the testator, but that his discretion, in re-

gard to the disposition of the property or

fund, is unlimited and absolute. That

courts of equity in this country have

ever possessed or claimed a similar dis-

cretion, will not be pretended. Hence,

even upon the supposition that we pos-

sess the same power as a court of chan-

cery in England, to decree the execu-

tion of .a charitable use, violating in

its terms and in its duration, the gen-

eral rules of law in relation to other

trusts, we should still be bound to declare

that the present trust, as well as the de-

vise to which it is annexed is illegal and

void. The observations that we have

made are not, however, to be construed as

implying our assent to the positions that

were so learnedly and ably maintained

by the counsel for the executors and the

church, namely : that the law of charita-

ble and pious uses as it prevailed in Eng-

land anterior to the statute of Elizabeth,

or independent of its provisions, (43 Eliz.

c. 4,) was in force in this state, as a part

of our common law, previous to the adop-

tion of the revised statutes, and remains

in force, notwithstanding its entire incon-

sistency with the statutory provisions in

relation to trusts and perpetuities. The
authorities to which the counsel referred

in support of his argument deserve great

consideration and respect ; but we cannot

think them so conclusive as to preclude

us from free examination of the same

questions, if hereafter it shall become our

duty to consider and decide them. We
shall not decide them in this case, since

upon other grounds we are compelled to

decide in favor of the heirs, and as a

court, we decline to express or intimate

any opinion in relation to them. Hence,

although the form of this opinion will not

be changed, the judge who delivers it i»

alone responsible for the observations that

follow ; they are to be considered as an

explanation, which for special reasons it

is deemed expedient to make, of the diffi-

culties he will have to overcome before

he can give his assent to a doctrine,^

which, in this and in a previous case,

with much ability and an unusual display

of learning, was pressed upon our adop^

tion. We strongly incline to think that

the only law of charitable uses, which,

was in force in this state, on the 19th of

April, 1775, as a part of that common
law, which the constitution alone recog-

nizes and adopts, was derived exclusively

from the provisions of the statute of

Elizabeth, and consequently when in

1788, that statute together with all other

English statutes, was repealed, the law

was meant and understood to be wholly

abrogated. Although we cannot refer to-

any positive evidence of the fact, we do
not at all doubt that the statute of char-

itable uses as the statute of Elizabeth is

termed, was in force in this state when a

colony, as a part of its common law, in

the same manner and for the same rea-

sons as the statute de donis, the statute of

wills, the statute of frauds, the statute of

limitations, and many others, and indeed

so far as the provisions of this statute

were applicable to our condition as a
colony, it is not merely a reasonable but

a legal presumption that they were in-
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fact adopted. (Dutlon ». Howell, Show.
P. C. 32 ; Atty. Genl. v. Stewart, 2 Mer.

159 ; Hex v. Vaughan, 4 Burr. 2500

;

Boehm v. Eagle, 1 Dallas 15 ; Bogardus

V. Trinity Church, 4 Paige 193. ) Eeason-

ing upon this fact, we find it very difficult

to believe that the legislature in repealing

the statute of Elizabeth, and in repealing

at the same time the statutes of mort-

main, (which there is certain evidence

were also in force. Sec. 4, Act of 1784,

Greenleaf, page 72,) meant to revive the

equitable, or more properly, the clerical

doctrine of pious and charitable uses, as

it prevailed in England before the re-

formation, and during the prevalence of

which, Lord Hardwicke says, (1 Vesey

224,) the clergy and religious houses had

contrived to possess themselves of nearly

one-half of the whole real property of the

kingdom. It is indeed difficult to believe

that the legislature meant to revive and

establish this doctrine, not in the modi-

fied and regulated form in which it now

exists in England, but wholly freed from

the numerous and salutary restrictions

which the statutes of mortmain impose,

and which the experience of every chris-

tian nation, from the earliest ages of

Christianity, had shown to be demanded

by imperative reasons of public policy;

yet it is to this conclusion that the argu-

ments of counsel, and the authorities to

which we have been referred, if we adopt

and follow them, must of necessity lead

UB. It is certain, indeed, that such could

not have been the intention of the legisla-

ture, if when the statute of Elizabeth was

repealed, it was understood to be the true

and only source of the law of charitable

uses, and of the power of the court of

chancery to compel their execution, and

that at this time such was the actual

belief of the legislature, and of its legal

•advisers, we think, for many reasons, it is

hardly possible to doubt. All doubts

upon this point, seem to be excluded

when we remember that the belief which

we attribute to the legislature was until a

very recent period, the general, if not

universal opinion of the members of our

profession, including the most eminent of

our judges and jurists throughout the

Union, and that this opinion was appa-

rently justified by many decisions in the

English courts, and by the positive dicta

of several Lord Chancellors. (Gallego's

Executors v. The Atty. Genl., 3 Leigh

450; 2 Story Eq. Jur. 1154, 1158, 1162;

1 Ch. Ca. 134, 269; 6 Dow. P. E. 136;
Baptist Association v. Hart's Executors,

opinion Ch. J. Marshall, 4 Wheat. 30
and 39; Baptist Association v. Smith, 3
Peters, App. 403, Mr. J. Story ; Atty.

Genl. V. Bowyer, 3 Vesey 744, Lord
Loughborough ; MiUs v. Farmer, 1

Meriv. 551, Lord Eldon ; 4 Kent's

Comm. 508, n.) Upon the supposition

that charitable uses, as a distinct and
peculiar class of trusts, were meant to be

abolished, the conduct of the legislature

in repealing and not re-enacting the stat-

utes of mortmain, is readily explained,

nor, as it appears to us, can it be ex-

plained in any way. We cannot suppose

that the legislature meant to condemn
and reject the policy upon which the

statutes of mortmain are founded, a policy

which the most enlightened statesmen and
jurists have constantly approved, and the

observance of which, the very nature of

our institutions seems to demand. This pol-

icy, so far from having been abandoned,

had been strictly adhered to and followed,

in retainingthe prohibition to corporations

to take by devise, and in limiting the

amount of the property that religious cor-

porations are permitted to hold. The
object of these provisions is exactly the

same as that of the statutes of mortmain,

namely to prevent real property from

being locked up in perpetuity, and to

save persons in extremis, from being led

by false notions of merit or duty, so to

dispose of their estates as to impoverish,

perhaps leave in actual destitution, their

families or dependent relatives, (4 Kent's

Com. 507.) Nor for the attainment of
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these objects were any further restrictions

necessary, if charitable uses when incon-

sistent with the general rules of law, were

meant to be abolished ; but if such uses

were meant to be continued, the legisla-

ture could not have failed to see that the

restrictions we have mentioned, were

wholly insufficient to prevent the mis-

chief they were designed to exclude. It

could not have failed to see that in order

to carry out and render effectual the

policy it had adopted, devises to indi-

vidual trustees for charitable uses and

creating perpetuities, were just as neces-

sary to be prohibited as devises to corpo-

rations, nor could its members and legal

advisers have been ignorant that this ne-

cessary prohibition, was found in one of

the statutes, (19 Geo. II., c. 36,) which

they were repealing. It is indeed evi-

dent, that the restraints laid upon corpo-

rations are practically of very little value,

if every individual, by the creation of a

trust, may devote his whole estate, how-

ever large its amount, in perpetuity to

any use or purpose that he may deem, or

in the confusion and terror of a death-bed

repentance, may be led to believe, is pious

and charitable. A perpetual trust re-

quires and implies a perpetual succession

of trustees, and if we attend to things and

not to words, we shall be forced to admit,

that to create such a trust, is, in effect, to

found a corporation, unlimited in its du-

ration, and incapable of dissolution,

having no power to alienate its property,

yet unrestrained as to the amount it may

hold. Hence it is scarcely possible to

state or imagine a more strange and glar-

ing inconsistency, than to prohibit corpo-

rations created by the legislature, from

taking property by devise at all, and to

restrict, within jealous and narrow limits,

the amount of the property that, by any

means, they are permitted to acquire, yet,

at the same time, to permit individuals in

the unfettered exercise of their discretion,

to devise all the property they may pos-

sess, whatever its amount, to corporations.

which by the act of devising they create.

Can we believe that the legislature, in re-

pealing the statutes of mortmain, was in-

tentionally guilty of this inconsistency? Is

it credible that it meant to counteract and

defeat its own policy, and the long settled

policy of our ancestors ? That it meant

to take away a restriction plainly neces-

sary, which then existed, and for more

than half a century, had been the law of

the state, and by so doing, enlarge to a

most impolitic extent, the discretionary

power of individuals in the creation of

charitable uses ? The inference, it seems

to us, is far more probable, that by the

repeal of the statute of Elizabeth tliis dis-

cretionary power, when exercised in hos-

tility to the general rules of law, was

meant to be wholly abolished. The legis-

lature could not surely have meant, by an

extension of the power to create perpetui-

ties, to increase indefinitely, the evils that

are confessed to flow from them ; its ob-

ject, we are persuaded, was by an abso-

lute denial of the power, to suppress those

evils in their source. If, however, the

opinion that we have now intimated, as

to the intent and effect of the repeal of

the statute of Elizabeth, shall hereafter

appear to be erroneous, and we shall be

ultimately persuaded that pious and char-

itable uses, indefinite in their nature, un-

limited in their amount, locking up for-

ever the property which they embrace,

and in other respects, wholly irreconcila-

ble to the general rules by which other

trusts are governed, were sanctioned by
the law of this state, previous to the adop-

tion of the revised statutes
;
yet as such

uses are most plainly and directly repug-

nant to the statutory provisions in relation

to trusts and perpetuities, we confess our

present inability to understand or con-

ceive, why they are not now to be consid-

ered as positively forbidden, and therefore*

abolished. That they are embraced with-

in the terms of these statutory provisions,

terms as explicit, aS' strong, and as com-

prehensive as the language can furnish,
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at is impossible to deny, and we yet re-

main to be convinced, that they are not

just as certainly embraced within their

spirit and policy. At any rate, to declare

that they are not, and upon that ground

to introduce an exception, which there is

not the slightest evidence, was ever con-

templated by the revisers or by the legis-

lature, would seem to us, as at present ad-

vised, an unjustifiable, if not unexampled,

stretch of judicial power. It is said that

the revisers, in their notes, make no refer-

ence or allusion to charitable uses ; and

it is assumed that they would not have

been silent, had they meant to abolish

them ; but it seems far more reasonable

to say, that had they meant to except

them from the universal terms of the

enactments which they proposed, they

would certainly have said so, since, had

such been their intention, the necessity

of a positive exception, in order to pre-

vent misconstruction, could not possibly

have escaped them ; on the other hand,

if they meant not to except, but to include

charitable uses, the explanation of their

silence is easy and obvious. They may
have deemed it unnecessary to speak;

.they may have thought that the provi-

sions which they recommended spoke for

themselves, in a language that neither the

legislature nor judges could fail to under-

stand. The article in relation to uses and

trusts commences with this declaration

:

' Uses and trusts, except as authorized and

modified in this article, are abolished,' (1

E. S. 727, I 45,) and the addition of a

note, telling the legislature that all uses

and trusts not excepted, were meant to be

included, would have been an idle repe-

tition of a text, which if words have a

meaning, could bear no other interpreta-

tion. Not only are uses and trusts abol-

ished, but to exclude the supposition that

^ny, previously existing, were meant to

be preserved, it is declared, that none are

to be excepted but those which the article

itself authorizes and modifies ; and that

by any comment upon such a text, the

meaning of the revisers and the duty of

judges could have been rendered more

plain and evident, we exceedingly doubt.

Of this we feel assured, that had the re-

visers intended to revive or continue in

force the ancient doctrine of pious and
charitable uses, as it practically existed

in England during the ages of darkness

and superstition, and subject to none of

the restraints that constant evasion and

successive abuses had shown to be neces-

sary, and successive statutes of mortmain
had imposed, they would not have been

silent. Their views would not have been

concealed from the legislature ; but upon
this, as upon all other occasions of im-

portance, if not fully vindicated, would
have been fully explained. Comparing
their notes with the actual provisions in

their text, the just inference seems to be,

that they believed that charitable uses, as

they then existed, were subject to the gen-

eral rules of the common law, and, conse-

quently, would be subject to the statutory

rules which they desired to substitute.

Whether this inference be just or not,

our conviction remains, that charitable

uses may possibly have been overlooked

or forgotten, but certainly not meant to

be excepted. It was urged upon the ar-

gument as a conclusive reason for ex-

cepting charitable uses from the general

provisions of the revised statutes, that

in England they are held not to be

embraced within the general words of an

act of parliament, but however broad and

unlimited the terms of the statutes, are

uniformly treated as an exception which

the law implies. In proof of this asser-

tion, we were told that the exception in

the statute of wills, (34 and 35 H. VIII.,

c. 5,) by its terms, renders every devise

to a corporation void, whatever its intent

or object ; and yet a devise to a corpora-

tion for a charitable use, it has been fre-

quently decided, as not within the statute

is valid. So, also, that the terms of the

statute of uses (27 Hen. VIII., c. 10) are

general, comprehending all uses ; and yet
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it has never been held nor supposed that,

under the statute, a charitable use is or

can be executed. Such uses are an ad-

mitted exception. To the argument

drawn from the construction of tlie statute

of wills, Ch. J. Marshall has replied and

we shall give the reply, without the addi-

tion of a word, in his own clear and for-

cible language. In the case of the

Baptist Association v. Hart's Executors,

(4 Wheat. 1,) it was alleged by the coun-

sel for the plaintiffs, as a proof that chari-

table uses were not derived from the

statute of Elizabeth, that before the pas-

sage of this act it was held that a devise

to a corporation for a charitable use, not-

withstanding the exeeption in the statute

of wills, was good in equity. It was in

reply to this allegation that the chiefjus-

tice, in delivering the judgment of the

court, said, 'We think we cannot be mis-

taken when we say that no case was de-

cided between the statute of Hen. VIII.

(the statute of wills) and the statute of

Elizabethinwhich a devise to a corporation

was held good in equity. Such a decision

would have overturned principles uniform-

ly acknowled^d in that court. The cases

of devises that have been held good, were

decided since the statute ofElizabeth on the

principle that the latter statute, aofar as relates

to charities, repeals the former.' (4 Wheat.

40.) The language of Mr. J. Story, in

the most instructive of his works, upon

the same point, is just as explicit. 'De-

vises to corporations,' he says, ' which are

-void under the statute of Henry VIII.,

are made good solely by the statute of

Elizabeth ; for it is plain that a devise,

void by statute, cannot be made good

upon any principle of general law' (2

Story's Eq. Jur. 1152) ; a remark which,

considering the subject to which it was

applied, is equivalent to saying that where

the words of a statute are general, there

is no principle of law that can justify a

court of justice in creating an exception

that is not created by the statute itself.

We cannot here forbear from an observa-

tion that seems hitherto to have escaped
'

the attention it deserves. If devises to a

corporation for charitable uses, or in trust

for a corporation for a simila,r use, (for it

is only upon the same principle that even

these have been held to be good, Attor-

ney-General V. Downing, Ambl. 550

;

Adlington -u, Andrews, 3 Atk. 141,) are

rendered valid in England solely by force

of the statute of Elizabeth, it inevitably

follows that with us all such devises, since

the repeal of that statute, must be void,

even upon the supposition that a charity

not inconsistent with the general rules of

law, may still be created. The plain, une-

quivocal meaning of the decisions is, that

it was competent to the legislature alone

to except any class of devises from the

operation and effect of the general words
in the statute of wills ; and as the excep-

tion thus created no longer exists, it

follows that those general words must
now be understpod in the full extent of

their meaning, that but for the statute of

Elizabeth would always have been given

to them, that is as rendering void every

devise to a corporation, or in trust for a

corporation, whatever may be its intent

and purpose. As to the argument drawn
from the statute of uses, exactly the same
reply, were it necessary, might be given,

that if charitable uses are an exception

from the general words of the statute,

they are so only by force of the statute

of Elizabeth. But, in truth, no such ex-

ception exists. Charitabl e uses are neither

within the scope nor the words of the

statute of uses. The only design of that

statute was to convert equitable into legal

estates by annexing the legal title to the

equitable right of possession, but the

persons, for whose benefit a charity is

created have no estate or interest in the

lands upon which the statute could pos-

sibly operate. They are mere benefi-

ciaries, having the right, and nothing

more than the right, to compel the per-

formance of the trust, according to its

terms, and the intentions of their bene-
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factor. A valid charitable use, must

always remain, and can only be enforced,

as a trust, unaffected by the provisions of

the statute; since, considering it simply

as a use, there is not, and never can be,

any person in whom it can be executed.

As the rents and profits are to be applied

to the benefit of a succession of persons

in perpetuity, there is not, and never can

be, a cestui que trust to whom the legal

estate, if that of the trustees is divested,

can be given, without destroying the

charity and defeating forever the inten-

tions of its founder. As those that have

now been stated were only instances that

were cited to prove that in England, it is

an established rule of construction that

charitable uses are not covered by the

general words of a statute, we must be

permitted to doubt, until more pertinent

and conclusive evidence shall have been

given, whether in the English courts the

supposed rule has ever been admitted, or

even suspected, to exist. We have our-

selves been unable to discover the faintest

trace of its existence, and until otherwise

convinced, must continue to think, with

Ch. J. Marshall, that a decision such as

the rule would require to be made, would

overturn principles that courts of equity

as well as of law have uniformly acknowl-

edged. We do not at all share the appre-

hensions that have been expressed as to

the consequences that may ensue, if that

construction of the revised statutes shall

be adopted, which our remarks have

implied to be necessary. The benevo-

lence of Christian and other philanthro-

pists will not be unduly restrained ; an

ample scope will still be left for its

beneficent action. Charitable and public

uses are not abolished by subjecting them

to the provisions of the revised statutes.

For these purposes, if the alienation of

the capital is not improperly restricted,

donations and bequests of money may
still be made to any amount, and the

proceeds of real estate, directed to be

sold, may be similarly applied. Practi-

cally, the principal effect will be found to

be, that lands cannot be granted or de-

vised so as to render them thereafter

forever inalienable, without the assent of

the legislature, unless they are granted^

or devised to a corporation, that by law
is authorized to take, and bound to retain,

them. The necessity of an appeal to the

legislature, in other cases where perpetui-

ties are sought to be created, we cannot

regard as an evil. When a new and
plainly meritorious charity is meant to

be founded, such as an hospital, an asy-

lum, a library, a college, or a school, none
of us can fear that the sanction of the leg-

islature will ever be withheld ; nor will it

be deemed a subject of just regret that

when the aid of the legislature is re-

quired, it will have the opportunity of

considering, whether the claims or fair

expectations of wives, children, or rela-

tives, have been overlooked and sacri-

ficed. Under our present system, such

as we suppose it to exist, and considering

the restraints that are now laid upon
corporations, their incapacity to take by
devise, and the limited amount of prop-

erty which they are permitted to hold,

we need not the English statutes of mort-

main; but revive the English doctrine

of pious and charitable uses in its origi-

nal extent, and the necessity of such

statutes will soon be apparent. In this,

as in every other country, where such

uses have been suffered for a time to

prevail, without restriction, there will be

an inundation of abuses, which the utmost

power of the legislature will be required

to stem, repel, and overcome. There are

some other considerations to which, as

suggesting topics of useful reflection, it

may be expedient to advert. If charita-

ble and pious uses, without limitation or

restraint, notwithstanding the repeal ofthe

statute of Elizabeth and notwithstanding

the express provisions of the revised stat-

utes, now constitute a part of our unwritten:

law, where shall we find, who shall declare

to us, the rules by which they are to ba
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:governed? How are they to be classed,

limited and defined ? What is a charita-

ble? what a pious use? In England,

charitable uses are enumerated and de-

fined in the statute of Elizabeth, and it is

settled, that none can be sustained as

such, that the provisions of the statute

may not be construed to embrace. (Brown

V. Yeates, 7 Vesey 50 n. ; Morrice v.

-Bishop of Durham, 9 Vesey 30, S. C. 10

Ves. 523 ; Ommany v. Butcher, 1 Turn. &
Euss. 260 ; Vesey v. Sampson, 1 Sim. &
S. 69; 2 Story Eq. Jur. § 1155, 56, 57.)

Hence, when the question arises, whether

a particular use is valid as charitable,

it is readily solved by a reference to the

-statute, and the decision under it. But

to us as the statute is repealed, neither

its terms, nor the decisions under it, can

any longer furnish a guide, and either the

whole subject must be committed to the

uncontrolled and arbitrary discretion of

judges, or every trust, that assumes the

name and wears the form and face of

charity, without discrimination, must be

sustained. Benevolence is the most amia-

ble of virtues, and more than any other

•commands our sympathy and applause;

feut more than any other it needs the aid

-of enlightened reflection, and the direc-

lion and control of a sound judgment

;

-and, if the execution of every trust that a

mistaken philanthropymay create, must be

-decreed, courts of equity will frequently

discover that instead of relieving distress,

promoting industry, of assisting virtue,

they are efficient agents in supporting the

idle, encouraging the dissolute, and pro-

tecting the criminal. As to pious uses, if

any are to be sanctioned other than those

which are included within the general ob-

ject of religious corporations, the difficul-

ties are still greater. In England, while

pious uses are retained, those which have

been branded as superstitious have been

abolished, and none are deemed pious but

such as are strictly consistent with the

-orthodox faith of Protestant Christians.

But with us, it is plain, that no such dis-

tinction can be admitted. With us, as

all religions are tolerated, and none is

established, each has an equal right to

the protection of the law; and, conse-

quently, all uses directed to a religious

object must be equally proscribed, or all

must be upheld as pious, which are con-

secrated by the faith of any description

or class, not merely of Christians, but be-

lievers. Hence, if the Presbyterian and
the Baptist, the Methodist and the Protes-

tant Episcopalian, must each be allowed

to devote the entire income of his real

and personal estate, forever, to the sup-

port of missions, or the spreading of the

Bible, so must the Eoman Catholic his,

to the endowment of a monastery, or the

founding of a, perpetual mass for the

safety of his soul ; the Jew his, to the

translation and publication of the Mishna
or the Talmud, and the Mohammedan,
(if in that colluvies gentium to which this

city, like ancient Home, seems to be

doomed, such shall be among us) the

Mohammedan his, to the assistance or re-

lief of the annual pilgrims to Mecca.

Upon the whole, we are certainly in-

clined to think that it is better that

judges shall say, as it seems to us the

legislature has said, that no use or trust

can be valid that the revised statutes

have not authorized, and that the abso-

lute power of alienation, in respect both

to real and personal estate, shall not be

suspended for a longer period than the

statutes allow, ' by any limitation or condi-

ti<m whatever.' (1 E. S. § 15, p. 723 ; | 1,

p. 773.) These rules, as general, we be-

lieve are safe and salutary, and when in

special cases they need to be relaxed, the

legislature has the power to relax them.
That power has already, in many cases,

been wisely and beneficially exercised.

(Laws 1840, oh. 318, § 1, 2, 3, 4 ; Laws
1841, ch. 261 ; Laws 1839, ch. 174, § 1, 2,

3 ; Laws 1839, ch. 184, 2 E_. S. 3d ed. pp.

23, 24, 25.) And let it be remembered,
that by its exercise, the legislature has

virtually adopted that construction of the
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statutes which we have supposed that

their terms necessarily import. And that

the revisers, by incorporating the provi-

sions of the acts to which we refer, in a

separate article, in the title relative to

the nature and qualities of estates in real

property, have clearly shown that they

regarded them as exceptions to the gen-

eral rules which that title was meant to

establish. (2 R. S. 3d ed. p. 23.) We
shall not pursue remarks which, although

they are far from having exhausted a

subject of wide extent and deep interest,

have led us further than we intended,

but shall proceed to state briefly the re-

sult of our opinion. As we have declared

that the devise to the trustees of the

Methodist Church, and the trust annexed

to it, B^e illegal and void, it is a neces-

sary consequence that the direction to the

executors to accumulate the residue of

the personal, and the rents and profits of

the real estate, for the purpose of build-

ing a house on the lot in Brooklyn, can-

not be supported. That direction could

only have been sustained as ancillary to

the principal trust, and therefore a con-

stituent part of a valid charitable use.

Separated from the trust, it is clearly

void, not only from the failure of its ob-

ject, but as directing an accumulation for

a purpose not authorized by law, and as

involving an indefinite suspense of the

power of alienation." And again in 1850,

in Andrew v. Bible Society, 4 Sandf.

178: "As a general rule chancery

has no power to compel the performance

or decree the execution of a trust where

there is neither a trustee nor a cestui que

trust. The trust is then wholly void in

equity as well as at law and this is em-

phatically true when the trust involves a

perpetuity; when, as in the present case,

it locks up forever the capital of the prop-

erty or fund which it embraces and calls

for a perpetual succession of trustees to ad-

minister the income. Let it be admitted

that pious and charitable uses are an ex-

ception from these general rules, it by no

means follows that we are bound, or have-

the power, to execute the present trust..

We have recently held, in the case of

Ayres v. The M. E. Church, that where et-

charitable use is general and indefinite,

no persons being certainly designated as-

objects of the intended bounty, the ad-

ministration of the trust, if there is no-

trustee, belongs in England, not to the-

Court of Chancery, but to the crown, so-

that the Chancellor, in decreeing the exe-

cution of the trust, is acting not in the

exercise of the rightful and proper juris-

diction of his court but as a delegated

minister of a royal prerogative. * * When.
the will took effect (1822), the Court of

Chancery in this state could not right-

fully compel the performance or in any

mode decree the execution of a charitable

use creating or involving a perpetuity,,

unless where the property was given to a
corporation which by the termg of its

charter was enabled to accept and exe-

cute the trust. * * It appears to us quite

incredible that an enlightened legislature,

when it repealed the statute of Elizabeth

and the statutes of mortmain, meant to-

disregard and overrule the soundest mea-

sures of public policy and established a

system which the wisdom and experienc&

of ages have condemned and rejected. It

is therefore incredible, that it meant to-

give to every individual the power of

rendering his whole estate real and per-

sonal forever inalienable by devoting its

income forever to any use or purpose that

he might deem, or others persuade him
to believe, was pious or charitable. In

other words, it is incredible that the leg-

islature meant to enable every individual

under the form of a trust to found a cor-

poration unlimited in its duration and in-

capable of dissolution, having no power

to dispose of its property, yet unre-

stricted as to the amount it may hold.

In the present case we go still further

and shall refer our denial of the poweP

of our Chancellor to sustain and execute

a trust similar to that which the legacy
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creates, to a much earlier period than the

repeal ofthe statute of Elizabeth. The use

attached to this legacy is not a charitable

vse, in the usual and legal sense of the

term. It is strictly a piotts use, not other-

wise charitable than as the noblest office

of charity is the dissemination of religious

truth, but it is impossible for a court of

justice to sustain a use upon this ground,

unless in a, country where the truths of

leligion have been settled and defined by

law, or judges have a discretionary power

to determine and declare them. If, at any

period in the juridical history of this

«tate, it has been within the power of our

•court of chancery to decree the execution

of a pious use violating the general rules

of law, this branch of its jurisdiction was

in ourjudgment wholly abolished long be-

fore the statute of Elizabeth was repealed.

It was wholly abolished when the con-

•stitution of 1777 was adopted." (Eev'd

on this point, 8 N. Y. 559.) So, in 1851,

in the language of Green, J., in Dick-

son V. Montgomery, 1 Swan 248

:

^'The following propositions may be

stated as being established: 1st. The

duties and powers which in England be-

long to the prerogatives of the crown in

reference to idiots, lunatics, and charities,

and which are Vested in the Lord Chan-

•cellor by the king's warrant, under his

•signs manual do not exist in our chancery

courts. 2nd. No powers other than those

which in England were exercised by the

Chancellor by virtue of his extraordinary

jurisdiction exist in our chancery court.

3rd. Trusts for charitable uses are fav-

ored by courts of equity and wUl be sup-

ported in the exercise of the extraordi-

nary jurisdiction of the chancellor in

cases where the trust would fail for un-

certainty were it not a charity. 4th. If

the fund be vested in a trustee and be

managed and controlled by him for a

lawful definite, charitable use the gift

will be valid though there is no person in

being capable of suing for the enforce-

ment of the trust. 5th. Such provisions

of the Stat. 43 Eliz. chap. 4 as were the

law before the enactment of that statute,

and which are applicable to our institu-

tions are in force here as part of our

common law notwithstanding the statute

is not in force." In 1853, in the case of

"Williams v. "Williams, 8 N. Y. 541, Mr.

Justice Denio, in an opinion since criti-

cised and overruled in part, says : "It

has always been strenuously maintained

by those who have resisted an alleged

charitable donation, that the law of char-

itable uses originated in, and was created

by, the statute of 43d Elizabeth, chapter

4 ; and that statute having been repealed

in 1788, among the mass of English stat-

utes which were not revised or re-enacted,

it is plausibly, if not conclusively argued

from these premises, that the doctrine re-

ferred to has no existence in this state.

(Stat. 1788, ch. 46, ? 37). This argument

is usually answered by a reference to

cases adjudged in the English courts

prior to the 43d of Elizabeth, showing

that the peculiar law of charities was

known and recognized before the statute,

and to the opinion of distinguished judges

in equity, who have affirmed that grants

and devises to charities, which would be

void for this doctrine, were sustained in

England as well before as since th,e

statute. These adjudications and dicta,

have been so often cited and commented
upon, that it is unnecessary to do more
than, to refer to the books where they

may be found collected. (McCartee v.

The Orphan Asylum, 9 Cow. 437, per

Jones, Chancellor ; Executors of Burr v.

Smith, 7 "Vermont, 241 ; "Vidal v. Girard's

Executors, 2 Howard, 127 ; Story's Com-
mentaries on Eq., ch. 31, J 1136 et seq.)

From a careful examination of these

authorities, I have come to the conclusion

that the law of charities was at an indefi-

nite but early period in English judicial

history, engrafted upon the common law

:

that its general maxims were derived
from the civil law, as modified in the
latter periods of the Empire by the eccle-
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fiiastical element introduced with Chris-

tianitj ; and that the statute of charitable

uses was not introductory of any new
principles, but was only a new and less

dilatory and expensive method of estab-

lishing charitable donations, which were

understood to be valid by the laws ante-

cedently in force. The provisions of

the statute itself afford irresistible evi-

dence to my mind, that such was its de-

sign and effect. It recites that whereas

lands, &c., (enumerating almost every

species of property, including goods and

stocks,) have been given, limited, ap-

pointed and assigned for relief of aged,

impotent and poor people, &c., (enu-

merating the s'everal descriptions of

charity, including gifts for education,)

^ which lands, &c., have not been employed

according to the charitable intent of the giver ;

for remedy whereof,' the lord chancellor

and chancellor of the Duchy of Lancas-

ter, are authorized to issue commissions

into the several dioceses, directed to the

tishop and his chancellor and others, to

inquire by a jury, as to such gifts as are

before enumerated, and the abuses of

them, and to make orders, decrees and

judgments for the employment of the

property for the purposes for which it was

given ; which orders are to be certified

unto the Ck)urt of Chancery, there to be

•executed, until altered by the lord chan-

cellor upon complaint of the party grieved.

This is the substance of the first section.

The second and third sections except the

colleges within the universities, and cer-

tain municipal corporations, and corpo-

Tations having visitors appointed by the

founders, from the operation of the act.

The fourth section preserves the jurisdic-

tion of the ordinary. The fifth forbids

any party interested from being named as

commissioner. The sixth saves the rights

of purchasers for a valuable considerar

tion, without notice or fraud, of property

-given to a charity, from the jurisdiction

of the commissioners; but authorizes

orders for recompense to be made against

those who are guilty of a breach of trust.

The seventh exempts from the jurisdic-

tion of the commissioners, grants made to

the sovereign during the last three pre-

ceding reigns. The eighth and ninth

sections provide for certifying the acts of

the commissioners into the Court of Chan-

cery, and for their execution by the orders

of the lord chancellor. The tenth and
last section allows parties aggrieved by
the orders of the commissioners to

complain to the lord chancellor, who
is authorized to annul, alter, or en-

large the decrees of the commission-

ers, 'according to the intent of the

donors,' and to tax costs against such as

shall complain without cause. (See the

statute at length in Viner's Ab., tit. Chari-

table Uses, (a) and 2 Stat, at Large, 708.)

That the proceedings authorized by this

statute were exceptional in their charac-

ter, and not the exercise of the general

jurisdiction of the court is apparent, not

only from the scope of the enactment, but

from several cases adjudged soon after it

was passed. In Windsor v. The Inhabi-

tants of Farnham, (Cro. Car., 40,) excep-

tions against a decree of the commission-

ers had been put in and the decree was

confirmed in part and altered in part;

and the question was whether the order

of the lord chancellor could be examined

upon a bill of review ; and it was resolved

by the chief justice and the chief baron,

and two justices of the king's bench, to

whom the question was referred, that the

bill of review was not allowable; 'but

the decree in chancery,' says the report,

' is conclusive and not to be further ex-

amined, because it takes its authority by

act of parliament, and the act doth men-

tion but one examination, and it is not to

be resembled to a case, where a decree is

made by the chancellor by his ordinary

authority.' See also Duke on Charitable

Uses, (p. 79, pi. 20,) where it is said that

a decree of the chancellor under the stat-

ute can only be altered by act of parlia-

ment: also Saul v. Wilson, (2 Vernon,
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118,) where it is held that in these cases

an appeal does not lie to the house of

lords. It has been held that in the

cases except from the jurisdiction of the

commissioners by the second section,

a bill or information must be filed.

(Shelford, 295 ; Duke on Charitable Uses,

93 ; 15 Ves. 305). In The King v. New-

man, (1 Lev. 284, anno 1670,) we find the

Court of Chancery proceeding to estab-

lish a charitable devise, which, but for

the charitable feature would have been

void by the statute of mortmain, upon an

information filed by the attorney-general

in the name of the king. The devise

was to Trinity College, Cambridge, which

was a case expressly excepted from the

operation of the statute of Elizabeth.

The proceedings by commission under

this statute being thus special, it is diffi-

cult to perceive how the general jurisdic-

tion over charitable gifts which the Court

of Chancery had confessedly exercised

upon bill and information for more than

a century before the Revolution, can be

said to be based on this statute. That the

two modes of proceeding are entirely dis-

tinct, is further apparent, from a late case,

where the question was very much dis-

cussed whether the facts were such as

made it proper for a commission, or

whether it should be proceeded in under

the general jurisdiction of the court.

(Ex parte Kirkby, Eavensworth Hospital,

15 Ves. 305). These references lead us

to receive with confidence the following

remarks of the able writer on the law

of mortmain and charitable uses: 'Com-

missioners under this statute (43 Eliz.)

have long fallen into disuse, partly by

their abuse, and paxtly because they were

found insufficient for prosecuting the

claims in many instances ; and in others

because they were extremely unjust to-

ward the persons who were called upon

to account for property, and sought to be

charged, and because they generally

ended in the court of chancery. The

general proceeding, therefore, in the case

of charities, has been for many years past,

by the old mode of information in the name
of the attorney general, who brings the

matter in question formally upon record,

stating the claims that were made upon
the individuals charged with a breach of

trust, calling upon them to make a
defence, and putting their defence upon
record, and then having a complete issue

upon the record, upon which the judg-

ment of the court of chancery can be
founded.' (Shelford,' 278.) The whole

object of the statute of Elizabeth, seems

to have been to provide the form of a

remedy against the abuse of charities.

That form has been long since abandoned,

and relief in that class of cases is now
sought under the ordinary forms of jus-

tice in use in the court of chancery. The
present English doctrine of charities, does

not therefore, depend upon the statute, so

far as the course of proceeding is con-

cerned; for nothing could well be more
dissimilar than the two modes. It can-

not be said that the existence of charita-

ble gifts originated in the statute, for the

preamble shows that the object in passing

it was to reach gifts already in existence

;

to redress breaches of trust which had
been committed by trustees under dona-

tions theretofore made. If we suppose

charitable donations to have been void

before this statute, then the proceedings

which it authorizes were intended to strip

heirs and next of kin of their property,,

and to set on foot a class of eleemosynaiy

establishments in violation of vested legal

rights. It would have been an act of

power which would not have failed to

excite the attention of the historians and

judges of that age, or of succeeding times

;

but I have not been able to find that such

a view has ever been hinted at. Much
significance has been attributed to the

repeal of this statpte by the legislature of

this state; especially as the act of 9 Geo.
II ch. 36, restraining gifts to charitable

uses under certain circumstances, was not

re-enacted, but was also repealed. The
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truth is, the statute of charitable uses was

wholly inapplicable to the circumstances

of this country, and could never have

been executed in a single instance if it

had been expressly re-enacted. Our
political system knows no ecclesiastical

divisions, no dioceses, and no bishops.

No commission could therefore have ever

been issued. This was a sufficient reason

for repealing the statute ; but besides the

English court of chancery had long been

accustomed to exercise a jurisdiction over

charities quite independent of the statu-

tory proceeding, which had become prac-

tically obsolete. No inference can

therefore be drawn from its repeal, hos-

tile to the legal existence and validity of

charitable gifts. The most which can be

said is, that we repealed an obsolete

statute providing one mode of enforcing

them, which was inapplicable to the situa-

tion of the country. The repeal of the

statute of mortmain, if it was ever con-

sidered in force here, was a more signifi-

cant act, but of a different tendency, I

think from that suggested. We may
reasonably infer from it, an intention to

give the greatest scope to the founding

and endowing of institutions and trusts

for promoting education and religion,

and. for the amelioration of those evils

from which society, under the happiest

conditions is never exempt. We were in

the main destitute of such establishments,

while tlie raotljer country, from which

we had just separated, so abounded with

them that it had become necessary to

restrain gifts in their favor by public

authority. The manner in which the

two statutes are dealt with by the legisla-

ture of 1788, in my judgment, affords no

ground for holding that the peculiar

docrines of charitable uses, and the juris-

diction which the court of chancery exer-

cised over them, were intended to be

abrogated, but leads to directly contrary

inference. But it is said in cases of

charitable trusts, the English court of

chancery continually refers to the statute

of Elizabeth, to ascertain whether the

trust was such a one as it ought to exe-

cute. This by no means proves that the

jurisdiction was conferred by the statute.

There were no reports of casesin chan-

cery prior to the 43d of Elizabeth ; but

the parliament must be supposed to have

been acquainted with the class of cases

which had been antecedently held, and

which the judges and the legal profession

had considered good charitable gifts

;

and when a question subsequently arose,

it was most natural for the court to

refer to the legislative definition. The
argument was this: At an early day

before the practice of reporting, we find

that the legislature, when providing a

summary process for abuses of charitable

trusts, enumerated their various kinds.

We take this enumeration as a safe gen-

eral guide, and such gifts as fall within

the description, and such others as bear

an analogy to them, we will hold to be

valid. Such uses are daily made of an-

cient statutes, in settling the principles

of the common law ; and had the statute

been repealed in England, instead of be-

coming obsolete, as was actually the case,

it would still be referred to in ascertain-

ing what should be allowed as a valid

charitable gift. It was in this sense that

Sir William Grant, master of the rolls,

referred to the statute, when he said,

'The signification of charity is derived

chiefiy from the statute of Elizabeth.

Those purposes are considered charit-

able, which the statute enumerates, or

which by analogies are deemed within

its spirit and intendment ; and to such

purpose every bequest to charity gener-

ally shall be applied.' (Morice v. The

Bishop of Durham, 9 Ves. 405.) So Lord

Chancellor Eldon, in the same case upon

appeal, declared that ' where the gift was

to charity generally, it was the duty of the

court to decree it to be applied to charity

in the sense which the determinations

have affixed to that word in this court,

viz: either such charitable purposes as

2h
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are expressed in the statute, or to pur-

poses having analogy to these.' (10 Ves.

541.) In this country, the question

whether a gift to a particular purpose is

a valid charitable gift, is to be resolved

by a reference to the determinations of

the English Court of Chancery, whether

that court reposed itself upon the parlia-

mentary de^iition, or arrived at its judg-

ment in any other manner. I do not

think it was_ ever said by any English

judge, that the proceeding in charity

cases by information, was authorized by,

or founded upon the statute. I concede

that the English doctrine is in force here,

only so far as it is adapted to our politi-

cal condition. In that class of cases,

therefore, where the gift is so indefinite

that it cannot be executed by the court,

and where the purpose is illegal or im-

possible, the claim of the representatives

of the donor must prevail over the

charity. The reason is, that we have no

magistrate clothed with the prerogative

of the crown, and our courts of justice

are entrusted only with judicial authority.

Where the gift is capable of being exe-

cuted by a judicial decree, 1 know of no

reason why the court should refuse to

execute it. It is unnecessary to decide

in this case whether we could proceed

upon the notion of approximation, where

it is impossible to^execute the gift, sub-

stantially according to the terms of the

grant or devise. My own opinion is, that

the distribution of powers a;uong the

great departments of the government,

which is a fundamental doctrine of the

American system, would prohibit the

courts from exercising a jurisdiction so

purely discretionary. But in this case,

there is no occasion for an executive sign

manual, or for the application of what is

called the cy pres doctrine. There is here

a good trustee to take the fiiuds in the

first instance ; and a succession of trus-

tees may be provided by the court by new

appointment, as often as circumstances

may require. The trust is for the educa-

tion of the children of the poor, at a par-

ticular institution of learning, which I pre-

sume to be an inoorporated academy ; and

a rule of ready application is given for se-

lecting the objects of the testator's bounty.

It is true that no locality from which the

poor children are to come, is prescribed,

but practically, they will be chosen from

families residing in the vicinity of the

academy. If there should be an excess

of beneficiaries, it will become the duty

of the trustees to select such as are to en-

joy the benefit of the legacy. The cases

in which the intervention of the king is

required are very different. The rule

upon this subject is laid down with pre-

cision-by Sir William Grant, in Omman-
ney v. Butcher. (1 Turner & Kussell 260.)

' The law upon cases of this sort,' he says,

'is now reduced to very clear and distinct

principles. Where there is a general, m-
definite eharitcMe purpose, not fixing itself

upon any particular object, the disposition

is in the king, by the sign manual ; but

where the gift is to trustees, with general,

or some objects pointed out, the court will

take upon itself the execution of the trust.'

'If he (the executor) is not to take for

his own benefit, the consequence is, that

if a particular object, as the erection of a

^school, or even a general object, provid-

ing it can be seen what the purpose is, is

pointed out, the court will execute the

trust ; but if there is an absence of dis-

cretion in individuals, ^d the object to

which the fund is to be applied is of a

general indefinite nature, the law casts

the application of the fund upon the king
as parens patrice.' The gift in that case

was of a residue, ' to be given in private

charity.' In Moggridge v. Thackwell, (7

Ves. 36,) the same doctrine is laid down
by Lord Eldon. The will in that case

gave the residue to an individual, ' desir-

ing him to dispose of the same in such
charities as he shall think fit, recom-
mending poor clergymen who have large

families and good characters.' Lord
Thurlow had decided that this was suffi-
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•ciently definite to be executed by the

court ; and Lord Eldon affirmed the de-

•cree on a rehearing. In Gary v. Abbott,

(Id. 490,) the bequest was for the eduoa-

rtion of poor children in the Eoman Catho-

lic faith, which by the law of England

was illegal, and the master of the rolls

•decreed that the fund should not go to

the next of kin, but to such charitable

ipurpose as the king under his sign manual

should appoint. (See also Reeve v. At-

torney Gen., 3 Hare, 191 ; 2 Story's Eq.

Juris. § 1190.) It is only where the pur-

pose is indefinite, as in the case of a gift

for charity generally, or has become im-

practicable on account of the death of a

party who was to select the object, or is

illegal, as in the case last referred to,

!that the aid of the crown is required. I

liave not thus far taken notice of the cases

upon this branch of the law in the courts

of this state. In Coggeshall v. Pelton, (7

John. Ch. E. 292,) decided in 1823,

Chancellor Kent decreed the payment of

a legacy of persorft.1 property, bequeathed

to a town for the purpose of erecting a

town house, the town not being a corpora-

tion; putting the case expressly on the

ground of a charitable bequest, and re-

ferring to some of the English cases.

Clearly it could not have been supported

on any other ground than the one on

which the chancellor relies. McCartee ?).

The Orphan Asylum Society, (9 Cow.

437,) is strenuously relied on by the re-

spondent's counsel, as a judgment on the

precise question, favorable to his position

in a court of last resort. The Orphan

Asylum Society was a charitable corpora-

tion, not authorized to take by devise,

and corporations not so authorized, it is

well known were excepted from the stat-

ute of wills. One Jacobs devised the re-

sidue of his real and personal estate for

the charitable purposes for which the

corporation was created ; but the provi-

sions of the will being obscure, it was a

<[uestion whether the devise was direct to

the corporation, or to the executors, in

trust for its use. The corporation filed

its bill to establish the gift, and Chan-

cellor Jones, before whom the cause

was primarily heard, held, that the de-

vise of the legal estate was to the ex-

.eoutors, the corporation taking only in

trust ; or if it was a use executed by the

statute of uses, or if the devise was direct

to the corporation, it was a devise in trust

for the charitable purposes referred to,

and that by the law of charitable uses

which he held to be in force in this state,

the devise could be sustained, notwith-

standing the inability of the corporation

to take by devise; and in an opinion

showing great research and ability, he
determined the case in favor of the com-

plainants, both as to the real and personal

estate. This decree was reversed as to

the real estate by the court for the correc-

tion of errors, the only opinion for re-

versal being given by Mr. Justice Wood-
worth, in which, as the report states, all

the other members of the court who voted

for reversal, concurred. The opinion is

wholly devoted to the construction of the

will and the act incorporating the com-

plainants, upon the questions whether the

devise was directly to the corporation, and

whether it was authorized to take by de-

vise, notwithstanding the exception in the

statute of wills: both of which points

he determined against the corporation.

Nothing was said respecting the dootrine

of charitable uses. The case unques-

tionably proves, that a corporation not

authorized to take by devise, cannot be-

come a devisee of land though it was

created for the dispensing of charity, and

although the devise was for the charita-

ble purposes which it was formed to ad-

minister : further than this it does not go.

But this does not call in question any

dootrine which has ever been held in

England. The chancellor's opinion (ad-

mitting that the devise was direct,) can

not be sustained without striking out the

exception in the statute of wills. The
case of Yates v. Yates, (9 Barb. S. C. R.
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324 ;) Ajrea v. The Trustees of the M.
E. Church, '(3 Sandf. S. C. B. 351 ;) An-
lirew V. The New York Bible and Com-
mon Prayer Book Society, (4 Id. 156;)

Eneiskern v. The Lutheran Churches, (1

Sandf. Ch. R. 439;) and Shotwell v. Mott,

(2 Id. 46,) being recent adjudications in

, courts of original jurisdiction, could not

be properly availed of as precedents, if

they were in harmony with each other

;

but moreover, the first three of them
question or repudiate the existence of the

law of charitable uses in this state; while

the other two affirm it to be in force here,

and base relief upon it. Several of the

most prominent of the cases in the Su-

preme Court of the United States, and of

the sister states, have been referred to;

but among these again, there is not entire

harmony, though the weight of judicial

opinion is greatly in favor of the exist-

ence of the doctrine in this country. I

refer particularly to the oases of Vidal v.

Gerard's Executors; and Inglis v. The
Trustees of the Sailors' Snug Harbor, in

the Federal court; The Executors of

Burr V. Smith, in Vermont, and Going v.

Emery, in Massachusetts, for elaborate

examinations of the subject, and prece-

dents for the conclusion at which I have

arrived. On a question where learned

courts and judges have differed so widely,

it is .not becoming to dogmatize; but I

feel bound, nevertheless, to express a firm

conviction that the bequest under consid-

eration is valid as a charitable gift ; and

that the repeal of the English statute of

charitable uses has no just influence upon

the question. There is nothing in the

situation or circumstances of this country,

or in our form of government, which ren-

dei-s the general principles of the law of

charily, as understood In England, inap-

plicable to us. The duty of providing

for the poor and necessitous, in respect

to their physical wants, as well as in

regard to their religious, moral and

intellectual well being, does not depend

wpon the form of government, but is

equally binding, whether the people aro-

overned by representative institutions,

or by hereditary rtders. Nor does thfr

consideration that a religious establish-

ment is forbidden, and that all prefer-

ences among religious denominations are

prohibited, require the abolition of the

law of charity. Should it be conceded

that the practice of systematic charity,

and the legal sanctions by which it i»

regulated and sustained, were introduced

into civilized society along with Christi-

anity, this would not prove them to be

inconsistent with our institutions. Waiv-
ing the examination of the question how
far or whether to any extent, Christianity

in this stale is a part of law of the land,

it may be safely affirmed that there is

nothing in our institutions hostile to the

general doctrines of the Christian relig-

ion. Although Christianity is not the

religion of the state, considered as a po-

litical corporation, it is, nevertheless,,

closely interwoven into the texture of

society, and is intimately connected with

all our social habits, cusloms, and modes
of life. The provision for creating relig-

ious corporations, recognizes the duty of

the government to provide facilities for

voluntary establishment for public wor-

ship. A legally organized system for

protecting and preserving gifts and dona-

tions in aid of Christian charity, would

fall within the same principles, and would

be equally unobjectionable. When, there-

fore, we find in the common law of Eng-
land, which, so far as it is consistent with

our political condition we have adopted,

certain principles already established-

respecting voluntary conveyances to char-

ity, I can see no reason growing out of

our rejection of the principle of a state

religion, for holding that they are inap-

plicable to our situation. The research

of another member of the court has-

brought to light an authentic piece of

evidence to prove that the English doc-

trine of charities was considered in force^

in this colony prior to the revolution.
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In a manuscript volume of the orders of

the court of chancery, under the colonial

government, which is preserved in the

•office of the clerk of the court of appeals,

there is found a record of the proceedings

in a case determined in that court, held

before the governor and council, in the

year 1708, which bears directly upon the

question. The attorney general filed an

information against William CuUin, to

compel the payment of seventy-five

pounds, bequeathed by one Nicholas

•CuUin for the benefit of the poor of New
York and Albany, which was directed to

be distributed by certain trustees named

in the will,—fifty pounds among the poor

, people in New York, and twenty-five

pounds to those in Albany. The bill of

-complaint alleged that the defendant,

-under a power of attorney from the execu-

tor in England, had possessed himself of

the testator's estate in the colony, ' out of

which, according to equity, he ought to

iave paid the legacies aforesaid,/ora«mucA

aa the mid legacies were given to pious and

eharilable uses' 'And as the preservation

of charitable uses is of great public bene-

fit, and great concern to our Lady the

"Queen, and the poor aforesaid, in consid-

eration whereof,' &c., the attorney general

prayed that the defendant might answer,

and be decreed to pay the amount, &c.

The defendant answered, and the cause

being heard upon the pleadings, a decree

was made that he should pay to the trus-

tees the amount of the legacies to be

distributed to the poor according to the

will of the testator." In 1857 followed

the Dublin case, 38 N. H. 510, where it is

said by Perley, C. J.: "When the terms

used in the instrument creating the trust

are broad enough in the most extended

^ense that can be given to them upon the

common principles of interpretation to

include the religious opinions in question,

it will be inferred that the intention was

to have it in the discretion of the trustee

to apply the fund for the support of those

opinions. If the donor intended to insist

on a more limited application of his

charity, it will be supposed that he would

not have left his intention to be gathered

by a narrowed construction of general and

doubtful terms on an appeal to courts of

law : especially if there were other appro-

priate terms in common use by which his

intention might have been placed beyond

doubt or cavil. This rule for construing

the language used by the founder of a
religious charity to designate the doc-

trines to be supported is recognized in

numerous cases and so far as I am in-

formed, denied in none. It was laid down
by Walworth Chancellor in Miller v.

Gable 10 Paige 62, and Gardner Pres.

says in the same case, 2 Denio 548 :
' I

cordially agree with the Chancellor in

opinion that it must be a plain and palpa-

ble abuse of a trust which would induce

a court of equity to interfere respecting a

controversy growing out of a difierence

in religious and sectarian tenets.' In the

Attorney General u. The Meeting house

in Federal Street, 3 Gray 58, the rule is

thus stated by Shaw C. J. :
'An owner of

property may dispose of it in trust to

maintain and inculcate any doctrines of

Christianity clearly and specifically des-

ignated ; but he must do it in terms so

clear as to leave no doubt of his inten-

tions. The remarks of Walworth C. in

the Baptist church v. Witherell, 3 Paige

296, and of Lord Eldon in Attorney Gen-

eral V. Pearson 3 Meriv. 402 and of

Maule J. in his opinion given to the

Lords in Shore v. Wilson, 9 CI. & F. 499,

bear upon the same point.' * * «•

'When a fund is given to a voluntary

society which is afterwards incorporated,

the fund vests in the corporation ; so if a

fund is given in trust for a voluntary

society afterwards incorporated, the fund

would be held in trust for the corporation..

Kniskern v. the Luth. Charities, 1 Sandf.

Chancery 142; Presbyterian church k
Executors of Daimon, 1 Dessau. 154.' * *

' Witnesses- have been examined who say

that they have made the doctrines and..
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history of the Congregational denomina-

tion, a particular study and the opinions

derived from the study of books and trea-

tises on the subject would be offered to

show the general meaning of the term,

minister of the Congregational persua-

sion. I think such evidence is not com-

petent. * * * The authorities appear

to be quite decisive against the admissi-

bility of such evidence. We are of opinion

that the general meaning of the terms

used in this will, whether it depends on

existing or former usage, must be deter-

mined by the court as matter of law with-

out aid from the testimony of witnesses to

their opinions ; and that to ascertain the

meaning we may resort to history and

works and treatises of acknowledged au-

thority which have been brought to our

notice in the arguments of counsel and

by the testimony of witnesses or what we

have met with in the course of our own

inquiries." And see the opinion in 1860

in Chambers v. St. Louis, 29 Mo. 543:

" In maintaining the proposition that the

charity created by tlie will of MuUanphy
can be enforced in our courts, we meet

with no difficulty in finding cases in sup-

port of it. We are not of the opinion

that charities derive their existence from

the 43 Eliz. That statute was passed to

provide remedies for abuses in the man-

agement of charities and not for the pur-

pose of giving validity to them by new

force. It referred to them as existing

things and gave an additional remedy to

prevent them from being diverted from

the objects for which they were created.

If the whole jurisdiction of equity over

charitable uses and devises was grounded

on the statute of Eliz. then we are driven

to the conclusion that as the statute has

never been re-enacted our courts of equity

in this country are cut off from a large

field of jurisdiction over some of the most

interesting and meritorious trusts that can

possibly be created and confided to the

authority of men.'' And in 1867, Gray,

J., says in Jackson v, Phillips, 14 Allen

574 :
" Much confusion of ideas has arisem

from the use of the term cy pres in the

books to describe two distinct powers ex-

ercised by the English Chancellor in.

charity cases, the one under the signj

manual of the crown, the other under the-

general jurisdiction in equity j as well as

to designate the rule of construction which

has sometimes been applied to executory

devises or powers of appointment to indi-

viduals, in order to avoid the objection of

remoteness. It was of this last, and not

of any doctrine peculiar to charities, that

Lord Kenyon said, 'The doctrine of cy

pres goes to the utmost verge of the law,

and we must take care that it does not
run wild ;' and Lord Eldon, ' It is not

proper to go one step farther.' Brudenell

V. Elwes, 1 East 451 ; S. C. 7 Ves. 390.-

1 Jarman on Wills, 261-263. Sugden on.

Powers, c. 9, sect. 9. Coster v. Lorillard,.

14 Wend. 309, 348. The principal, if not

the only, cases in which the dispositiouj

of a charity is held to be in the crown by
sign manual are of two classes ; the first,

of bequests to particular uses charitable-

in their nature, but illegal, as for a form,

of religion not tolerated by law ; and the

second, of gifts of property to charity gen-

erally, without any trust interposed, and
in which either no appointment is pro-

vided for, or the power of appointment is-

delegated to persons who die without ex-
ercising it. It is by the sign manual and.

in cases of the first class, that the arbi-

trary dispositions have been made, which
were so justly condemned by Lord Thur-
low in Moggridge v. Thackwell, 1 Ves.
Jr. 469, and Sir William Grant in Gary
V. Abbot, 7 Ves. 494, 495 ; and which,
through want of due discrimination, have
brouglit so much discredit upon the whole
doctrine of cy pres. Such was the case of

Attorney-General v. Baxter, in which a
bequest to Mr. Baxter to be distributed

by him among sixty pious ejected minis-

ters, (not, as the testator declared, for the
sake of their nonconformity, but because-

he knew many of them to be pious and.
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good men and in great want,) was held to

be void, and given under the sign manual
to Chelsea College ; but the decree was

afterwards reversed, upon the ground that

this was really a legacy to sixty individu-

als to be named. 1 Vern. 248 ; 2 Vern.

105 ; 1 Eq. Cas. Ab. 96 ; 7 Ves. 76. Such

also was the case of Da Costa v. De Pas,

in which a gift for establishing a jesuba

or assembly for reading the Jewish Hw
was applied to tlie support of a Christian

chapel at a foundling hospital. Ambl.

228 ; 2 Swanst. 489 note ; 1 Dick. 258 ; 7

Ves. 76, 81. This power of disposal by

the sign manual of the crown in direct

opposition to the declared intention of

the testator, whether it is to be deemed

to have belonged to the king as head

of the church as well as of the state,

'intrusted and empowered to see that

nothing be done to the dishersion of

the crown or the propagation of a false

religion ;' Eex v. Portington, 1 Salk. 162

;

S. C. 1 Eq. Cas. Ab. 96 ; or to have been

derived from the power exercised by the

Soman emperor, who was sovereign legis-

lator as well as supreme interpreter of

the laws; Dig. 33, 2, 17 ; 50, 8, 4; Code,

lib. 1, tit. 2, c. 19 ; tit. 14 o. 12 ; is clearly

a prerogative and not a judicial power,

and could not be exercised by this court

;

and it is difficult to see how it could be

held to exist at all in a republic, in which

charitable bequests have never been for-

feited to the use or submitted to the dis-

position of the government, because

superstitious or illegal. 4 Dane Ab. 239.

Gass V. Wilhite, 2 Dana, 176. Methodist

Church V. Remington, 1 Watts, 226. The
second class of bequests which are dis-

posed of by the king's sign manual is of

gifts to charity generally, with no uses

specified, no trust interposed, and either

no provision made for an appointment, or

the power of appointment delegated to

particular persons who die without exer-

cising it. Boyle on Charities, 238, 239.

Attorney-General v. Syderfen, 1 Vern.

224 ; S. C. 1 Eq. Cas. Ab. 96. Attorney-

General V. Fletcher, 5 Law Journal (N.

S.) Ch. 75. This too is not a judicial

power of expounding and carrying out

the testator's intention, but a prerogative

power of ordaining what the testator has

failed to express. No instance is reported,

or has been discovered in the thorough

investigations of the subject, of an exer-

cise of this power in England before the

reign of Charles II! Moggridge v. Thack-
well, 7 Ves. 69-81. Dwight's Argument
in the Eose Will Case, 272. It has never,

so far as we know, been introduced into

the practice of any court in this country

;

and, if it exists anywhere here, it is in

the legislature of the Commonwealth as

succeeding to the powers of the king as

parens patricB. 4 Kent Com. 508, note.

Fontain v. Eavenel, 17 How. 369, 384.

Moore v. Moore, 4 Dana, 365, 366. Whit-
man V. Lex, 17 S. & E. 93. Attorney-

General V. Jolly, 1 Eich. Eq. 108. Dick-

son u. Montgomery, 1 Swan, 348.

Lepage v. Macnamara, 5 Iowa, 146.

Bartlet v. King, 12 Mass. 545. Sohier v.

Massachusetts General Hospital, 3 Cush.

496, 497. It certainly cannot be exercised

by the judiciary of a state whose consti-

tution declares that 'the judicial depart-

ment shall never exercise the legislative

and executive powers, or either of them

:

to the end it may be a government of laws

and not of men.' Declaration of Rights,

Art. 30. The jurisdiction of the Court

of Chancery to superintend the adminis-

tratfon and decree the performance of

gifts to trustees for charitable uses of a

kind stated in the gift stands upon differ-

ent grounds; and is part of its equity

jurisdiction over trusts, which is shown by

abundant evidence to have existed before

the passage of the Statute of Charitable

Uses. Sir Francis Moore records a case in

. which a man sold land to another upon con-

fidence to perform a charitable use, which

the grantor declared by his last will that

the grantee should perform ;
' the bargain

was never enrolled, and yet the lord chan-

cellor decree^ that the heir should sell
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the land to be disposed according to tiie

limitation of the use; and this decree

was made the 24th of Queen Elizabeth,

before the Statute of Charitable Uses, and

this decree was made upon ordinary and

judicial equity in chancery.' Symons'

Case, Duke, 163. About the same time

the Court of Chancery entertained a suit

between two parties, each claiming to be

trustee, to determine how bequests for the

weekly relief of the ,poor of certain

towns, for the yearly preferment of poor

children to be apprentices, and for the

curing of divers diseased people lying by

the highway's side, should be ' employed

and bestowed according to the said

will.' Eeade v. Silles, (27 EUz). Acta

Cane. 559. A decree in 16 Eliz., con-

firming a report of the master of the

rolls and others to whom a suit for en-

forcing a charitable trust founded by wiU

had been referred, is cited iii 1 Spence on

Eq. 588, note. For years before the St.

of 43 Eliz., or the similar act of 39 Eliz.,

suits in equity by some in behalf of all

the inhabitants of a parish were main-

tained to establish and enforce bequests

for schools, alms or other charitable pur-

poses for the benefit of the parish, which

would have been too indefinite to be en-

forced as private trusts. Parker v. Browne

(12 Eliz.) 1 Cal. Pro. Ch. 81 ; S. C.l Myl.

& K. 389, 390 ; Dwight's Charity Cases,

33, 34
J
in which the devise was in trust

to a corporation incapable at law of taking.

Parrot v. Pawlet, (21 Eliz.) Carey 47,

Elmer v. Scot, (24 Eliz.) Choice Cas. Ch.

155. Mathew v. Marow, (32-34 Eliz.) and

Hensman v. Hackney, (38 Eliz.) Dwight's

Charity Cases, 65, 77; in which the de-

crees approved schemes settled by mas-

ters in chancery. Many other examples

are collected in the able and learned

arguments, as separately printed in full,

of Mr. Binney in the case of Girard's

Will, and of Mr. Dwight in the Rose

Will Case. And the exbtence of such a

jurisdiction anterior to and independent

of yie statute is now generally admitted.

Vidal V. Girard, 2 How. 194-196, and

cases cited. Perin o. Carey, 24 How.

501. Magill V. Brown, Briglitly, 346. 2

Kent Com. 286-288, and note. Burbank

v. Whitney, 24 Pick. 152, 153. Preachers

Aid Society v. Eich, 45 Maine, 559.

Derby v. Derby, 4 K. I. 436. Urmey v.

Wooden, 1 Ohio State B. 160. Ch.ambers

V. St. Louis, 29 Missouri, 543. 1 Spence

on Eq. 588. Tudor, 102, 103." * * *

"It is accordingly well settled by deci-

sions of the highest authority that when

a gift is made to trustees for a charitable

purpose, the general nature of which is

pointed out, and which is lawful and

valid at the time of the death of the tes-

tator, and no intention is expressed to

limit it to a particular institution or mode

of application, and afterwards, either by

change of circumstances the scheme of

the testator becomes impracticable, or by

change of law becomes illegal, the fund,

having once vested in the charity, does

not go to the heirs at law as a resulting

trust, but is to be applied by the court of

chancery, in the exercise of its jurisdic-

tion in equity, as near the testator's par-

ticular directions as possible, to carry out

his general charitable intent. In all the

cases of charities which have been ad-

ministered in the English courts of chan-

cery without the aid of the sign manual,

the prerogative of the king acting through

the chancellor has not been alluded to,

except for the purpose of distinguishing

it from the power exercised by the court

in its inherent equitable jurisdiction with

the assistance of its masters in chancery."

Our last citation of judicial opinion is

that of Judge Buskirk, in 1871, in Grimes

V. Harmon, 35 Ind. 249 :
" We lay down

the following principles of law as appli-

cable to the case under consideration, and

which are clearly deducible from the

foregoing authorities 1. The jurisdic-

tion of the English Court of Chancery

has several branches, and is derived from

various sources. The most important

branch of its power is that general one
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which exercises, under and in virtue of

its judicial capacity, as a court of equity,

in common with the court of exchequer

;

but besides this extensive equity jurisdic-

tion, it has other powers which are pecu-

liar to itself. Of these powers, the most

important and extensive are the preroga-

tive powers, which are not judicial, but are

exercised by the lord chancellor merely

as the representative of the sovereign, and

by virtue of the King's prerogative as

parens patrUe. The third and remaining

branch of its jurisdiction was created and

conferred upon the lord chancellor as the

keeper of the great seal and of the King's

conscience, by the statute of 43 Elizabeth,

known as the statute of Charitable Uses,

which created a new and ancillary juris-

diction by commissira to be issued out of

the high court of chancery, to inquire

whether the funds given for charitable

use had or had not been misapplied, and

to see to their proper application. 2.

That this prerogative power is derived

directly from the king and under his sign-

manual, and was not conferred by the

statute of forty-third Elizabeth, known

as the statute of charitable uses. 3. That

the statute of 43 Elizabeth created no

new law upon the subject of charitable

uses, but simply defined what objects are

included in the term charities, and only

created a new and ancillary jurisdiction,

a jurisdiction created by a commission to

be issued out of the Court of Chancery, to

enquire whether the funds given for char-

itable purposes had or had not been mis-

applied, and to see to their proper appli-

cation ; but the proceedings of that com-

mission were made subject to appeal to

the lord chancellor, and he might reverse

or affirm what they had done, or make

such order as he might think fit for re-

serving the controlling jurisdiction of the

Court of Chancery, as it existed before the

passing of that statute ; that the persons

selected and the machinery provided for

the enforcement of the new remedy were

local to the kingdom of Great Britain, and

have no existence in this State, and are

wholly unsuited to our laws, institutions,

and modes of administering justice ; that

the General Assembly having failed to

provide any mode or machinery for the

exercise of the new jurisdiction created

by the said statute, the courts of this state

possess no power or means of executing

or enforcing the remedy provided by such

statute ; and that as the said statute cre-

ated no new law, nor conferred new rights,

and as the remedy provided was local to

the kingdom of Great Britain, and is

wholly unsuited and inapplicable to our

laws and institutions, the power and juris-

diction of our courts over charitable uses

have not been increased or enlarged by

the said statute. 4. That the prerogative

power exercised by the Court of Chancery

in England was conferred on such court

by the king, who claimed to be the father

of all his subjects, and as such had the

power and right to direct and control the

lord chancellor, who was the keeper of

the great seal and of the king's conscience,

in the protection and enforcement of the

rights of such of his subjects as were un-

able to protect themselves. 5. That in

this country the people a;re the true and

legitimate possessors of all power; that

when they created the federal government

they did not confer on such government

any prerogative power ; that if such

power exists in the people, it was retained

by them in their sovereign capacity ; that

the people of this State retain all the

power that was not delegated to the fed-

eral or state governments ; that it is ex-

pressly declared in our State constitution

that the judicial power of the State shall

be vested in a Supreme Court, in Circuit

Courts, and in such inferior courts as the

General Assembly may establish, and that

such courts shall have such civil and

criminal jurisdiction as may be prescribed

by law ; that the General Assembly has

only conferred upon the courts of this

State judicial power and functions ; that

the courts of this State having no prerog-
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ative power, and being incapable of ad-

ministering and enforcing the remedy

provided by the statute of charitable

uses, they only possess judicial power,

and can only exercise, in reference to

charitable uses and trusts, such power

and jurisdiction as was and is possessed

and exercised by the Court of Chancery

in England acting as a court of equity.

6. That a devise or grant to a corporation

capable of holding, or to a person or per-

sons, either by name or so described that

they can be readily ascertained, for a defi-

nite and specific use, is good at law ; and

the powers of a Court of Chancery are

confined to the mere execution of the

trust, to secure the faithful application of

the fund or property to the use and ob-

ject indicated in the deed or will; in

other words, to carry out the intention of

the grantor or testator, as thus expressed.

7. To constitute a charitable use, there

must be a donor, a trustee competent to

take, a use restricted to a charitable pur-

pose, and a definite beneficiary. In case

of a grant or demise, where there is no

party or parties designated who can take

the property, or where they are so uncer-

tain that the court cannot direct intelli-

gently the execution of the trust, the

property remains undisposed of, and falls

to the heir or next of kin. A Court of

Chancery, always acting for the benefici-

aries, stops the instant it ascertains that

there are none, or that they are so uncer-

tain that it will have to act in the dark

when it sets about the application of the

trust. 8. That the jurisdiction of the

Court of Chancery is not to create a trust.

Its powers in this country are merely to

direct the execution of the donor's inten-

tion, and to prevent the object from being

deprived of the benefit intended. The

court in all its doings represents the per-

Bone, institutions and classes who are to

be benefited. It is for the beneficiaries

alone that the court interposes ; and when

invoked by the trustees, it is only that

they require the interposition of the

court to efiect the purpose, and to secure

to the beneficiaries the charity of which

they should be the just recipients. 9-

That the «y pres power, which constitutes

the peculiar feature of the English sys-

tem, and is exerted in determining gifts

to charity where the donor has failed ta

define them, and in framing schemes of

approximation near to or remote from

the donor's true design, is unsuited to our

institutions, and has no existence in the

jurisprudence of this State on this subject.

1 0. That a gift to charity is maintainable

in this State, if made to a competent

trustee, and if so defined that it can b&
executed as made by the donor by a

judicial decree, although the beneficiaries

are not designated by name or specifi-

cally pointed out, if the trustee is in-

vested with full and ample discretion to

select the beneficiaries of such charity

from the class of persons named ; but

where the beneficiaries are described, as in

this case, as the children both male and

female, of the African race in the United

States, and where such race consists of

about four millions, it will be impractica-

ble to ascertain the beneficiaries, and dis-

tribute the proportionate share of suchi

fund to each of such beneficiaries ; and

where, as in this case, the trustees have

no discretionary power to select the ben-

eficiaries from the class named, the devise

and bequest are void for vagueness and

uncertainty. 11. That there is no differ-

ence whether a devise or bequest be im-

mediate to an indefinite object, or to a
trustee for the use and benefit of an in-

definite object. If it be immediate to an
indefinite object, it is void ; and if it be a
trust for an indefinite object, the property

that is the subject of the trust is not dLs-

posed of, and the trust results to the bene-

fit of those to whom the law gives the

property in the absence of any other dis-

position of it by the testator or donor.

12. If the charity does not fix itself upon
any particular object, but is general and
indefinite, such as the promotion of the
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moral and intellectual condition of a race,

or the relief of (he poor, and no plan or

scheme is prescribed, and no discretion is

lodged by the testator in certain and as-

certainable individuals, it does not admit

of judicial administration. In such a

case in England the administration of

the charity is cast upon the king, to be

executed cy pres, while in this country

the property devised lapses to the next

of kin. If, however, in such a ease, cer-

tain and ascertainable trustees are ap-

pointed, with full powers to select the

beneficiaries and devise a scheme or plan

of application of the funds appropriated

to the charitable object, the court will,

through the trustees, execute the charity.

13. That where trustees capable of taking

the legal estate were originally appointed,

so that a valid use was in the first instance

raised, and the case was tjius brought

within the jurisdiction of the Court of

Chancery, that court would supply any

defect which might arise in consequence

of the death or disability or refusal of

the trustees to act, by appointing new

trustees in their place; but when no com-

petent trustees were in the first instance

appointed, so that no legal estate ever

vested, of course no use was raised, and

the Court of Chancery acquired no juris-

diction of the case. 14. That it is a well

settled rule of construction, that all the

parts of a will are to be construed to-

gether and in relation to each other, and

so as, if possible, to form one consistent

whole ; and that words and limitations

may be transposed, supplied, or rejected

where wari'anted by the immediate con-

text or the general scheme of the will,

but not merely on conjectural hypotheses

of the testator's intention, however rea-

sonable, in opposition to the plain and

obvious sense of the language of the in-

strument ; and that we should place such

a construction upon the will as will sus-

tain and uphold it in all its parts, if it

can be done consistent with 'the estab-

lished rules of law and construction. 15.

That over the church, as such, the legal'

tribunals do not have, or profess to have,,

any jurisdiction whatever, except to pro-

tect the civil rights of others, and to pre-

serve the public peace. All questions re-

lating to the faith 'and practice of the

church and its members belong to the

church judicatures to which they have

voluntarily subjected themselves. But the

civil courts will interfere with churches

and religious associations, and determine

upon questions of faith and practice of a

church when rights of property and civil

rights are involved. 16. The general

rule is, that parol evidence of the inten-

tion of the testator is inadmissible for the-

purpose of explaining, contradicting, or

adding to the contents of a will ; but that

its language must be interpreted accord-

ing to its proper signification, or with as

near an approach thereto as the body of

the instrument and the state of circum-

stances existing at the time of its execu-

tion will admit of. The doctrine in refer-

ence to mistakes in wills is, that courts-

of equity have jurisdiction to correct-

them when they are apparent on the face

of the will. But the mistake must be-

apparent on the face of the will, and

must be such as may be made by a proper-

oonstruction of its terms; otherwise, there

can be no relief. Parol evidence, or evi-

dence dehors the will, is not admissible to-

vary or control the terms of the will, al-

though it is admissible to remove a latent

ambiguity. 17. In so far as the cases of

M'Cord V. Ochiltree, 8 Blackf 15 ; Sweeney

V. Sampson, 5 Ind. 465 ; and The Common^

Council of Richmond v. The State, 5 Ind-

334, decide that the power and jurisdic-

tion of the courts of this state have been

increased and enlarged by the statute of

43 Elizabeth, and that such statute can be

executed in this state, they are in conflict

with this opinion, and to such extent they

are overruled." In concluding this re-

view of authorities, we beg leave to call

the reader's attention to two remarkable-

arguments on the American law of chari-
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stable uses and its history : the one, that

of Mr. Horace Binney, in the Girard will

case, reported as Vidal -u. Girard, in 2

How.; the other, that of Prof. Theo.

W. Dwight, in the Eose will case, re-

ported in 4 Abb. App., N. Y. Each of

these is published at length, separate

from the reported case. In the former,

•on page 206, et seq., Mr. Binney says

:

" It results from what has been said under

:my last point, tliat it is of but little im-

portance whether the 43 Eliz. in all its

«nactmants, extends or does not extend

to Pennsylvania. As a remedial act, an

act providing a new remedy by commis-

Bion from the Lord Chancellor, it does

aiot extend. It has never been used in

this form. As a declaration of certain

-good and charitable uses it does. Its

virtue has sunk into the law of charitable

uses, and has come to us with that code.

As an elevation of all such uses from the

cold protection of the common law, to the

warm and genial arms of equity, the

nursing mother of trusts, if the statute did

this, as some have asserted, and if the

statute alone did it, still it did it for Eng-

.land, while the colonies were yet in her

womb, and we were cradled in these arms

-at the first moment of our birth. * * *

Lessee of Ex'rs of Brower v. Fromme,

Addison 365, decided in 1798. In this

•case where counsel on neither side raised

a question about the validity of a charita-

ble use, it being assumed to be valid by

both, Judge Addison permitted the execu-

tors of a will—the testator's heir being

-unknown, and there being no chancery

powers in the court adequate to the case

—

to recover in ejectment an estate devised

to charitable uses, which the defendant

held in violation of the trust. Gregg v.

Irish, 9 S. & E. 211 in 1820. The Su-

ipreme Court sustained the dedication of a

llot of ground to 'public uses for the bene-

fit of the present and succeeding inhabi-

tants of the town of Bridgeport to be ap-

plied and improved as the proprietors of

lots, their delegates, or trustees, or a

majority of inhabitants might from time

to time order.' Witman v. Lex, 17 S. &
E. 89. This case, which was decided in

1827, was no doubt occasioned by the de-

cision in the Baptist Association v. Hart's

Ex'rs, and the Maryland decisions which

followed on the same side. The object

of one of the charitable uses in question,

was the ' education of young students in

the ministry of the German Lutheran

Church, of which the testator was a mem-
ber—under the direction of the vestrymen

of St. Michael's and Zion's Churches in

Philadelphia.' The trustees were two of

the testator's friends. The other charita-

ble use was a bequest to the same St.

Michael's and Zion's Church Corporation,

the interest to be laid out in bread for the

use of the poor of the congregation. The
cause was argued when ChiefJustice Tilgh-

man and Judge Duncan were on the bench,

and was decided unanimously by the

court, after the death of both those emi-

nent men, but in conformity with the

opinion they had declared to the present

Chief Justice. The propositions of the

court, bearing directly on the decisions

they pronounced, were these—that the

principles which Chancery has adopted

in England, obtain in Pennsylvania, not

indeed by force of 43 Eliz., but as part of

its own common law; and where the

courts of that state are not restrained by

the inadequacy of the instrument they

are compelled to employ, (since that day

made altogether adequate,) they give

nearly, if not altogether, the same extent

of relief that Chancery does in England.
' It is immaterial whether the person to

take be in esse or not, or whether the

legatee, at the time of the bequest, were a

corporation capable of taking or not, or

how uncertain the objects may be, pro-

vided there be a discretionary power
anywhere over the application of the

testator's bounty to those objects; or

whether their corporate designation be

mistaken. If the intention sufficiently

appears in the bequest, it would be held
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valid.' p. 93. On the same day the

same court gave judgment in the case of

Tlie Baptist Cliurch against Sliewell's

Ex'rs, for a bequest by (he testator for

the use of that church, which was then

unincorporated, and so remained until

1829. So that tlie case of The Baptist

Association v. Hart's Ex'rs, was rejected,

as tlie law of Pennsylvania, in a case

precisely parallel. McGirr v. Aaron, 1

Penrs. Eep. 49, in 1829, was a decision

incidentally in favor of a charitable use, to

say a perpetual anniversary mass for the

testator's soul. The judgment was di-

rectly upon the legal title only. The
Mayor, &c., of Philadelphia v. Ex'rs of

James Wills, 3 Eawle 170, in 1831. The
devise was of the residue of the testator's

estate to the corporation of the city of

Philadelphia, in trust to purchase a lot

and build an asylum thereon, to be called

'The Wills Hospital for the relief of the

Indigent, Blind and Lame ;
' and to apply

the income to the comfort and accom-

modation of as many 'indigent blind and

lame as it would admit of, giving a prefer-

ence to those of Philadelphia and its

neighborhood.' The action was brought

to recover from the executors a large

residue in money, amounting to 100,000

dollars ; and the objection was made that

the city was not competent to take such a

trust. The court decided unanimously

to the contrary, affirming the power of

the corporation to talce in trust for the

chai'ity, and holding that the validity of

the charity had been decided in Witman

V. Lex. The Methodist Church v. Bem-

ington, 1 Watts, 218, in 1832. The main

point in tliis case was decided adversely

to the charity, on the ground that the re-

ligious body for whose use the charitable

trust was created, were not altogether

residents of Pennsylvania. But in de-

livering the judgment of a divided court,

the Cliief Justice says, ' The decision in

Witman v. Lex, is full to the point, that

a trust in favor of an unincorporated re-

ligious or charitable society is an avaUa-

hle one ; and were the Methodist society-

constituted entirely of members resident

within the state, would probably rule thfr

case.' It is not improbable that the de-

cision on tlie main point may hereafter

be reviewed by the same court. Ex
parte Cassel, 3 Watts, 440, in 1834. This-

was tt devise establishing an Orphan
home for the maintenance and education'

of poor orphan children. The ca.se came
before the court upon exceptions to a re-

port of auditors on the account of the

trustees, by whom the trust had beem
abused. The abuses were such as to in-

duce the learned Chief Justice to say,

that the case was ' an additional instance

of the futility of private charities ;
' ancf

that ' even when established by law, and

provided with the conservative apparatus-

of visitation, inspection and whatever in-

genuity could contrive, these misdirected

efforts of benevolence had conduced but

to the emoluments of the agents entrusted"

with their care. So it would ever be,,

wliere the vision of the visitor was not

sharpened by individual interest.' But.

notwithstanding these discouraging re-

marks, the Chief Justice added, that the

trust was one ' which the founder had an

undovbted right to create,' and that it was

the business of the court to do what they

could for the execution of it. In Martin

V. McCord, 5 Watts, 494, decided in 1886,.

Judge Sergeant, who delivered the court's

opinion, states the law of Pennsylvania,

in terms at once precise and comprelien-

sive; and there is no probability that

they will be either controverted or as-

sailed by criticism in that state. It was
trespass guare cUmsum /regit by the resid-

uary devisee of a testator who by parol

liad given or dedicated the locus in quo to

build a school house ' for the benefit of

the neighborhood.' The neighbors, to-

the number of eleven or more having

subscribed and built the school house, the

defendants as trustees of the subscribers,

entered it according to the trust. The-

plea was tiberum tenemenlum. Tlie judge
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'telow was requested to charge that the

trust was vague, uncertaip, and void ; but

-on the contrary he charged that the

plaintiff could not recover. The language

of the judgment is this :
' It is said that

this trust is vague and uncertain, that it

-cannot be ascertained who are the neigh-

borhood'—'But it is not true that the

trust is so vague as to be incapable of

•execution. It is the neighborhood that

is to enjoy the benefits of the school, and

the extent of the charity must be governed

iby circumstances. The subscribers were

neighbors and they at least would be en-

titled to the benefit of it ; and afterwards,

-such others, as in the exercise of a just

•discretion by those who had its manage-

ment, could be conveniently received and

•educated there.' 'Charity schools have

been favorites in Pennsylvania. They

were introduced shortly after the arrival

of William Penn, in the parts of the

•state first settled, and have since been

•common. No question, till of late years,

was ever made of the legal validity of

fiuch trusts, and the integrity and benevo-

lence of the founders and managers have,

with few exceptions, rendered any aid

"from the laws unnecessary. Where, how-

ever, such establishments were questioned,

as in Witman v. Lex, they were supported

lunder a common law of our own, which

iad grown up by general consent and

usage, by which, without the direct force

•of the statute of 43 Eliz. all its beneficent

provisions were recognized, so far as they

applied to the charitable institutions sub-

sisting among us.' The latest Pennsyl-

vania adjudication is in Zimmerman v.

Anders, decided by the Supreme Court,

in January, 1844. It was an ejectment

•by Anders and Shultz, poor officers of the

Schwenkfelder Society, to recover a mes-

suage and fourteen acres of land, in-

cluded in the residue of the real estate of

Edward Flinn, who had devised the same

to ' The Schwenkfelder Society's poor offi-

cers' hands, to be for the poor of their

Society.' At the testator's death he was

a member of this society, which had been

for a long time associated for religious

purposes ; but the society was not incor-

porated at the time of the death of the

testator, or at the time of bringing the suit,

but was incorporated afterwards. The
main point in the cause was the validity

of this charitable use, and the judgment
of the court delivered by Sergeant, J.,

disposes of that point in the following

manner :
' That such a devise is good, and

that a religious society may take and hold

a bequest or devise for charitable pur-

poses, has been too solemnly and repeat-

edly adjudicated, to be now called in

question. No judge of this state has in

any case doubted it, and every decision

has sanctioned it. And it must needs be
so, whether we consider either the uni-

form understanding and usage of the
province and state from its first settle-

ment or the repeated recognitions of

these rights and privileges by distinct

and peculiar clauses in our constitutions,

or the well-known and long-settled prin-

ciple of our courts, that equity forms a
part of the law of Pennsylvania, and that

the doctrines of the English Court of

Chancery will be enforced in our deci-

sions, so far as they are applicable to our
situation, and capable of being adminis-

tered by the forms of our judicial tribu-

nals, either in a common law proceeding,

or in such branches of equity jurisdiction

as are expressly given. And though the
statute of 43 Eliz. is not in force in Penn-
sylvania, it would seem it is so considered,

rather on account of the inapplicability

of its regulations as to the modes of pro-
ceeding, than in reference to its conserva-

tive provisions. These I conceive have
been in force here by common usage and
constitutional recognition, and not only
these, but the more extensive range of
charitable uses which chancery supported
before that statute, and beyond it. Of
such recognitions of parts of a statute,

though the statute itself be not in force,

we are not without other examples. It
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is unnecessary however to enlai-ge on a

point so often considered, and so fully

and ably examined in the various deci-

sions. We th^nk the devise to the plain-

tiffs clearly good, and that by the settled

law of this state they are capable of taking

•and holding the lots in question, for the

purposes expressed in the will.' " Prof.

Dwight, on page 308 of his argument,

says :
" The statutes of 39 and 43 Eliza-

beth, which established a board of com-

missioners to enforce charities, subject to

an appeal to the Court of Chancery, only

•created an ancillary jurisdiction. The

court, as such, entertained jurisdiction in

charity cases contemporaneously with the

•commissioners. In the reign of Queen

Elizabeth the subject of charities attracted

more fully than before the attention of the

legislature. It was thought expedient to

establish a board of commissioners for

charitable uses. The first statute regulat-

ing the subject is the 39 Elizabeth, ch. 6,

(Appendix No. 1, p. 116) ; the second was

passed in the 43d year of the same reign,

<;h. 4, (Appendix No. 2, p. 120). The true

office and functions of these statutes were,

not to create a new authority, but to ex-

ercise an already existing jurisdiction in

a new manner. This is shown:—(1.) From

their Terms and Phraseology. The first one

shows most clearly the intention of parlia-

ment. The preamble recites that charit-

able gifts, which are enumerated, had

been and are still like to be moat unlaw-

JvUy and uncharitably converted to the

lucre and gain of some few greedy and

•covetous persons, contrary to the true in-

tent and meaning of the givers and dis-

posers thereof; the end of the act being,

that the uses may from henceforth be ob-

served and continued according to their

true intent and meaning. It is then pro-

vided, that the Lord Chancellor, or the

Chancellor of the Duchy of Lancaster,

(as the case may be), may award commis-

sions to the bishop of the diocese and

other persons, with a jury, to inquire of

Buch gifts and of the abuses, misdemean-

ors, and frauds which have arisen, Ac, so

that the intent of the donor cannot be

performed. The statute 43 Elizabeth is

nearly like the first in its phraseology, al-

though the reasons for enacting it are not

so distinctly stated. This language is so

clear in its meaning that Mr. Boyle says,

that the statute professes to be a measure

purely remedial, and that it leaves the

original jurisdiction of the Court of Chan-

cery as before. (Boyle on Charities, p.

12) :— (2.) The JSubjects Embraced Within

The Statute lead to the same conclusion.

Corporate foundations, as well as those

which are unincorporated, legal gifts, as

well as those which are equitable, are

provided for. Thus a statute passed in

the eighteenth year of Queen Elizabeth's

reign (18 Elizabeth, ch. 3, p. 9, A. D.

1576,) had exempted all manner of con-

veyances to the use of the poor from the

statutes of mortmain, and had expressly

enacted that it should be lawful to give

to any person or corporation for their

benefit, and yet the poor are mentioned

in these acts in the same connection with

other gifts and appointments of a chari-

table nature. These statutes apparently

establish a power of visitation. There is

no word or line in them which purports

to create a new capacity to take property.

When Parliament intended to give ca-

pacity they knew how to express them-

selves, as will be seen in the 18th Eliza-

beth just cited, explained by an act passed

in the 39th Elizabeth, c. 5, (Appendix No.

1, p. 1,) immediately preceding one of

those in question :— (3.) The Decisions of

The Courts sustain this view. 'Thus,'

says Duke, ' the Commissioners cannot by

their decree make a corporation, not be-

fore incorporated, and enable them to

take charitable uses as a corporation.'

They may, however, cause trustees to

convey from time to time, so as to keep

up the niunber originally appointed.

This, as has been seen could have been

done by the Court of Chancery without

reference to the statute. (Arnold v. Bar-
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ker, supra, p. 339.) It is true, that some

have supposed that an unwarrantable ex-

tent was given to uses defectively created

m point of farm, and that this result was

arrived at through a forced construction

of the words, 'given, limited, appointed,

and assigned,' employed in the statute in

respect to the methods in which charities

were created, aUd especially of the word
' limited.' The word ' limited ' enlarged

the power of disposition. (Boyle on

Charities, p. 18.) This idea must now

give way to the conclusions derived from

the Charity cases already cited, which

clearly show that the Court of Chancery,

in cases of charitable uses, disregard both

the Statutes of Wills and the Statutes of

Mortmain, (Charity Cases, Appendix, No.

2.) No decision, it is believed, can be

found where the Commissionei'S were

held to have acquired a power to estab-

lish a use which, before the Statute of

Chai-ities, by the general rules of equity

jurisprudence, would have been intrinsi-

cally void, nor does any case adjudged by

the Commissioners go further than the

equity cases already cited. A similar re-

sult may be derived from : (4.) The Na-

ture of The Commissioners' Authority.

Matters appear to have come before the

Chancellor, to have been in part disposed

of by him and then to have been referred

to the Commissioners. (Duke on Chari-

table Uses, p. 50.) He would also hear,

on original bUl, a case, and give general

direction as to the charity, and then refer

the settlement of the details to the Com-

missioners, who would assume
'
the place

of a Master in Chancery, and make a de-

cree which was substantially in the nature

of a Beport (Case of the Parish of Gil-

lingham. Charity Cases, Appendix, No. 2,

pp. 87-92.) They were not an inde-

pendent tribunal. It is true, they could

make a decree, but could not enforce it

if it were disobeyed. They must call on

the Chancellor to imprison the recusant

party. (Duke on Charitable Uses, p. 158.)

If they issued a summons to a party,

and he refused to attend, they certi-

fied the fact to the Lord Chancellor.

This functionary expressly declared in

one case, as a reason why the party

should appear before them, that other-

wise the breach of trust would go unpun-

ished, unless in Ghcancery, which were a

tedious and chargeable suit for poor persons^

(Duke, 69, 5 Charles I. A. D. 1630.) The
object of the commission, probably, wa*

to save expense by causing a summary
inquiry to be made with a jury in the

counties where the property given to-

charities was situated. It proved to be a

piece of cumbrous machinery, and soon

fell into disuse. It was wholly in the

discretion of the Chancellor to do what

he saw fit with their decrees. 'Thus,'

says Moore, ' it is in the breast of the Ghan-

cdlor to award the commissions, or to

confirm or annul the decrees, by whichi

he can prevent or avoid their multiplicity

perfectly well.' It will be remembered
that Moore penned the statute of chari-

ties. (Eivett's Case, Moore's R., 890.)

Shortly before the time of Queen Eliza-

beth, it had been customary for the

Crown to issue special commissions ta

hear equity causes. This practice, origina-

ting in the reign of Henry VIIL, was
greatly resorted to, at the close of the

Queen's reign, on account of the illness

of the Master of the Rolls, and the press-

ing nature of the Lord Chancellor's en-

gagements. The publications of the

Record Commissioners have shown the

immense amount of business pressing

upon the attention of the Chancellor

during the reign of Queen Elizabeth.

Their list contains titles of eighteen thou-

sand cases, which were commenced dur-

ing that reign of forty-three years, whicb
confirms Lord Coke's statement that the
Chancery causes averaged 400 per year.

Many of these cases were closely litigated.

The Chancellor only delegated cases

which he could have heard if he had
seen fit. (Hargrave, Law Tracts, 310.)

The Statute Commission of 43 Elizabeth
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is thus readily accounted for. It would

have been simply impossible for the

Chancellor to have heard the cases in the

respective counties, and on so important

a subject, it was desirable that a commis-

sion should have the sanction of a statute.

Besides, as the inquiry was to be by jury,

legislation was absolutely essential. It

will be remembered that charity cases

often involved a long and minute inquiry,

depending upon ancient documents, and

the memory of aged men. It would have

been difficult to examine the subject at

Westminster, where the Chancellor held

his Courts. It was, therefore, very com-

mon for the Chancellors to appoint refer-

ees living near the county where the

property was, as we have seen, selecting,

in a number of instances the Justices of

Assize who rode that Circuit, and in

other cases making the statement that

'the cause was fit to receive an end by

gentlemen living near where the lands

lie.' It was necessary, in the great mod-

em Commission of Charities, created A. D.

1818, that its members should go from

place to place, examining each charity at

its particular locality. The proceedings

of the Commissioners, under the statute

pf 43 Elizabeth, were very informal. A
case, in one instance, was brought before

them while they were making inquiry

upon another subject, because they hap-

pened to be in the vicinity, and it was

convenient to make the inquiry. It is

clear that Parliament attached no impor-

tance to the act of 43 Elizabeth. It was

passed at the close of the session. The
bill had its final reading in the House of=

Lords, Dec. 15th, 1601 ; it was read the

second and third times on the next day.

(Journals of the House of Lords, A. d.

1601, pp. 253, 254, 255.) This precipi-

tancy would have been impossible if the

effect of the bill was to deprive heirs of

their estates.' * * * And further on

page 394: 'It only remains for us, now,

to review the later decisions in the State

of New York, and to examine whether

they conflict with the views which have

already been expressed. The principal

case upon this branch of the law is that

of Williams v. Williams, decided in this

Court A. D. 1853. (4 Selden 525.) The
bearing which that case has upon this

branch of the argument is, that it admits

and directly upholds a charitable trust in

personal property given to trustees. The
testator appointed three persons a Board
of Trustees of a fund which he constituted

for the exclusive education of certain

children of the poor ; and these trustees

were authorized to fill up vacancies as

they occurred. The sum of |6,000 was
given in trust for a perpetual fund for the

education of such children. There was
also a direct provision for the accumula-

tion of interest until the whole fund

amounted to $10,000. There was also a

clause that if the powers of the trustees

were insufficient, they should make ap-

plication for a special act of incorporation.

The Court held that though, by the gen-

eral rules of law, the bequest would be

defective and void as a conveyance in

trust, yet, by the peculiar system known
as the Law of Charitable Uses, the gift

was valid. The Court, in giving its

opinion, states that from a careful exami-

nation of certain authorities enumerated,

it 'had come to the conclusion that the

law of charities was, at an indefinite, but

early period in English judicial history,

engrafted upon the common law ; that its

general maxims were derived from the

civil law, as modified at the later periods

of the Empire, by the ecclesiastical ele-

ments introduced with Christianity, and

that the statute of charitable uses was not

introductory of any new principle, but

was only a new and less dilatory and

expensive method of establishing charitar

ble donations, which were understood to

be valid by the laws antecedently en-

forced.' On page 552, the Court, per

Denio, J., says: 'I feel bound, never-

theless, to express a firm conviction that

the bequest under consideration is valid

2i
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as a charitable gift, and that the repeal

' of the English statute of charitable uses

has no just influence upon that question.

There is nothing in the situation or cir-

cumstances of this country or in the form

of Government, which renders the general

principles of the law o^ charity, as under-

stood in England, inapplicable to us.

The duty of providing for the poor and the

necessitous, in respect to their physical

wants, as well as in regard to their religious,

moral and intellectual well-being, does not

depend upon the form of government,
' but is equally binding whether the peo-

ple are governed by representative insti-

tutions, or by hereditary rulers ; nor does

the consideration that a religious estab-

Ushment is forbidden, and that all prefer-

ences among religious denominations are

prohibited, require the abolition of the

law of charity. Should it be conceded

that the practice of systematic charity

and legal sanctions by which it is regu-

lated and sustained were introduced into

civilized society along with Christianity,

this would not prove them to be incon-

sistent with our own institutions. Waiv-

ing an examination of the question how

far, or whether to any extent, Christianity,

in this state, is a part of the law of the

land, it may be safely affirmed that there

is nothing in our institutions hostile to

the general doctrines of the Christian re-

ligion. Although Christianity is not the

religion of the state, considered as a politi-

cal corporation, it is, nevertheless, closely

interwoven into the texture of society,

and is intimately connected with all our

social habits, customs and modes of life.

The provision for creating religious cor-

porations recognizes the duty of the gov-

ernment to provide facilities for the vol-

imtary establishment of public worship.

A legally organized system for protecting

and preserving gifts and donations in aid

of Christian charity would fall within the

same principles, and would be equally

unobjectionable. When, therefore, we

.find in the common law of England,

which, so far as it is consistent with our

political condition, we have adopted, cer-

tain principles already established re-

specting voluntary conveyances to charily,

I can see no reason growing out of our

rejection of the principles of a State re-

ligion for holding that they are inappli-

cable to our institutions.' This case was

followed by Tuckerman v. The Eector,

Churchwardens and Vestrymen of St.

Clement's Church (4 Selden 558). The
decree in the Superior Court of the City

of New York, which was the court below

(3 Sand. S. C. E., 242), was affirmed. No
case has been before this court since that

period, in which these principles have
been shaken. We confidently claim they

establish the validity of the trust of this

wOl. The case of Owens v. The Mis-
sionary Society of the Methodist Episco-

pal Church, decided three years later (4

Kernan, 380), was the next charity case

before this court. In that case certain

legacies were bequeathed to a voluntary

association then existing, and which,

subsequently to the death of the testator,

merged in and became incorporated as a
Missionary Society. The language of

Judge Selden, who gave the opinion of

the Court in that case, may be inconsis-

tent with the language used by Judge
Denio, in WiUiams vs. Williams; but

the case of Owens does not decide any
point which conflicts with the judgment
in that case. The difficulty in Owens'
case was, that there was a direct bequest

to an unincorporated body, which had no
legal capacity to take property, and that

the language of the testator was so indefi-

nite that the trust could not be carried

into efiect. The Court expressly distin-

guished that case from Williams vs. Wil-
liams, because in the latter case the fund

was bequeathed to trustees competent to

take it. It is not necessary for us at this

time to attack what was decided in the

Owens case, although one of the objections

to the validity of that charity is clearly

without foundation. Another case very
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recently decided in this Court, and to

which attention will be next called, is

that of Beekman vs. Bonsor, (9 Smith,

298 ; 23 N. Y. Eeports). No point was

•decided in that case adverse to the deci-

sion in Williams vs. Williams. This,

Judge Comstock, who wrote the opinion,

expressly holds. He states that the

joint authority of both decisions estab-

lishes that a gift of charity is main-

tainable in this state, if made to a,

•competent ti'ustee, and if so defined that

it can be executed as made by the donor,

by judicial decree, although it may be

void according to general rules of law,

for want of ascertained beneficiaries (p.

310). It is evident it was not intended

by the court to overrule the case of Wil-

liams V. Williams. There were many dicta

in that case, but the only point bearing

upon the subject now before the court

which it was then necessary to decide

was, that if a charitable gift is uncertain

and indefinite, or can be reduced to a cer-

tainty only by the discretion of executors,

who renounce the executorship, the trust

is void, and the next of kin are entitled

to the fund. This of course, does not

affect a case where there is no uncer-

tainty,—where positive directions are

^iven to the trustees, and where they do

not renounce the trust. The case of

Beekman v. Bonsor, therefore, may be

•dismissed from consideration. The elabo-

rate argviment of counsel in that case as

reported in the appendix to 23 New York
Eeports (9 Smith 575), was not necessary

to the adjudication of the actual points

which were presented for decision. A
person might admit the main portions of

the law of charitable uses, and still agree

with the decision in Beekman v. Bonsor
;

though, if all the dicta in that case were

true, many of the important powers of the

•court would be so curtailed as to make it

well nigh impossible to administer a char-

ity. We think that the plain distinction

was overlooked in that case between the

validity and the admimstration of a char-

itable trust. There is nothing in the case

of Downing v. Marshall, decided by this

court last year (23 New York Eeports, 9

Smith, 366), which interferes with the

trusts of this will. It is true that the

court decided that no charitable bequest

can be made to an unincorporated associ-

ation, for religious or charitable purposes,

and that no power in trust can operate to

give the rents and profits of land to a cor-

poration which is not authorized to take

land by will. Neither of these points,

however, are applicable, because the true

construction of our will requires that the

property shall be given to a corporation,

and, as we have already shown, to such a

corporation as possesses all the powers

necessary to carry the charity into effect.

Ours, being in the main a gift of personal

property, would, so far as that is con-

cerned, also be governed by the general

rule that corporations are free to take

money or personal property by testament-

ary gift (same case, p. 73). There is,

therefore, no case in the Court of Appeals

which interferes with Williams v. Wil-

liams. It is evident, however, that all

these cases, since Williams v. Williams,

must be again submitted to the court,

under the light of the cases in chancery

which have been extracted from the re-

ports of the commissioners of charities.

It is proper for us to say, with all respect,

that this court must recede from some of

its positions in these last two cases, in 23

New York Eeports, and abandon the dicta

found in the opinion of individual judges.

No case for many years has been of suffi-

cient importance in the amount of prop-

erty involved to warrant the extended

and minute investigation necessary to

solve an obscure historical question like

this. The judges who have given able

opinions upon these questions have not

had our side of the question presented in

all its fullness. The opponents of chari-

ties have had their views presented before

this court in the ingenious argument in

the case of Beekman v. Bonsor, abova
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referred to (9 Smith, p. 575). At that

time, those views were not answered

by anyone who had given the subject

thorough historical investigation." To
the foregoing reviews of cases the fol-

lowing synopsis of other leading cases is

added in the order of the dates. In 1819

the case of the Saptist Association v.

Hart, 4 Wheat., (U. S.,) was decided,

since dissented from in many cases. In

this case Marshall, C. J., says: "There
seem to have been two motives and they

were adequate motives for enacting this

Statute (43 Eliz.)—the first and greatest

was to give a direct remedy to the party

aggrieved who where the trust was vague

had no certain and safe remedy for the

injury sustained; who might have been

completely defeated by any compromise

between the heir of the feoffor and the

trustee, and who had no means of com-

pelling the heir to perform the Trust,

should he enter for the condition broken.

The second to remove the doubts which

existed where these charitable donations

were included within the previous pro-

hibitory statutes. We have no trace in

any book of an attempt in the Court of

Chancery at any time anterior to this

Statute to enforce one of these .vague be-

quests to charitable uses." See also

Wheaton's note on Charities, 4 Wheaton

App. Note 1. " The History of the Law
of charitable bequests previous to the

Statute 43 Elizabeth which is emphati-

cally called the Statute of charitable uses

is extremely obscure. Few traces re-

main of the exercise of jurisdiction over

charities in any shape by any Courts pre-

vious to that period. Of the jurisdiction

of Chancery nothing is ascertained with

precision, and the few cases to be found

at law turned mainly upon the question

whether the uses were charitable or

whether they were superstitious within

the statute against superstitious uses."

In 1820 followed the case of Griffin v.

Graham, 1 Hawks (N. C.) 96, upholding

the jurisdiction of Chancery where there

was a trust or trustee with general or spe-

cific objects of charity. In 1822, DashieU

V. Atty.-Gen., 5 H. & J. (Md.) 392, fol-

lowed tlie authority of the Bapt. Assoc.

V. Hart, Buchanan, J., saying :
" The pe-

culiar law of charities originated in the

Statute 43 Elizabeth for regulating chari-

table uses, and independent of that Stat-

ute a Court of Chancery cannot in th&

exercise of its ordinary jurisdiction sus-

tain and enforce a bequest to charitable

iises which if not a charity would on

general principles be void; and in this

we are supported by the decision of the

Supreme Coui't of the United States in

Bapt. Assoc. V. Hart, 4 Wheat. 1." In

1832, Gallegov. Atty.-Gen., 3 Leigh (Va,)

450, was decided to the effect that prior to

the Statute of Elizabeth charitable trusts

were valid where there was a definite

trust—but not otherwise. In 1835, im

Buri-'s Ex'rs v. Smith, 7 Vt. 241, Ch.

Williams says: "The idea that the jur-

isdiction of the Court of Chancery upon

informations for establishing charities

arose since the statute of Elizabeth, and

that prior to the time of Lord Ellesmere

who was made Lord Keeper in 1596 and

Chancellor in 1603 there were no such in-

formations was first suggested by the Earl

of Eoslyn then Lord Loughborough and

I am not aware it has been suggested by

any other Chancellor in England." In

1838, in the Dutch Ch. v. Mott, 7 Paige

(N. Y.) 77, the jurisdiction of chancery

over charitable trusts prior to the statute

of Elizabeth was upheld ; and, to the

same effect in 1843, Att.-Gen. v. Jolly, 1

Rich. Eq. (S. C.) 99. In 1844, in the case

of Vidal V. Girard's Ex'rs, 2 How. (U. S.)

127, Story, J., says of the publications of

the English Commissioners of Records

:

"They establish in the most satisfactory

and conclusive manner that cases of char-

ities, where there were trustees appointed

for general and indefinite charities, were

familiarly known to and acted upon and
enforced in the Court of Chancery. In
some of these cases the charities were not
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only of an uncertain and indefinite na-

ture but, as far as we can gather from the

imperfect statement in the printed re-

•cords, they were also cases where there

were either no trustees appointed, or the

trustees were not competent to take."

And following that case in the same year

are Kniskern v. Lutheran Ch., 1 Sandf.

Ch. (N. Y.) 439; Green v. Allen, 5

Humph. (Tenn.) 170. In 1846, in Mc-
Ck)rd V. Ochiltree, 8 Blackf. (Ind.) 15,

iDewey, J., says :
" It is now well estab-

lished (contrary to the opinions of distin-

guished Chancellors and writers hereto-

fore entertained) that the English Court

of Chancery possesses an inherent juris-

diction which it has always exercised to

enforce and effectuate charities which at

law were illegal or informal gifts." In

1850, in Yates v. Yates, 9 Barb. (N. Y.)

345, the same jurisdiction is admitted to

a limited extent ; so in 1851, in Dickson

V. Montgomery, 1 Swan (Tenn.) 348 ; and

in 1853, in Williams v. Williams, 8 N. Y.

625 ; and in 1856, in Carter v. Wolf, 13

•Gratt. (Va.) 301, and Brooke v. Shacklett,

13 Gratt. (Va.) 301 ; and in 1857, in Hop-

kins V. Upshur, 20 Tex. 89. In 1858, in

Tappan v. Deblois, 45 Me. 122, it is said

by Davis, J. :
" In cases of bequests for

charitable and other purposes we are sat-

isfied upon a careful examination of all

the authorities that our jurisdiction is not

•exclusively derived from, nor restricted

by, the statute of 43 Elizabeth. Burbank

c. Whitney, 24 Pick. 146. Before that

statute courts of chancery may not have

had power to enforce trusts for indefinite

oharities, especially if no trustees capable

of taking were interposed, and even since

that time if the bequest is so imperfect

and vague that the intention of the testa-

tor cannot be ascertained it will be de-

clared void. Thus a bequest to A. B. in

trust without any designation of the trust

•would be held to be void or a trust for

the heirs-at-law. But if the trust is ex-

pressed and is sufficiently definite to be

understood and is consistent with the

rules of law, it will be enforced either

under the statute of Elizabeth or inde-

pendent of it, and though the bequest is

for charitable purposes, if the charity is

definite in its objects, is lawful, and is to

be executed and regulated by trustees,

who are especially appointed for the pur-

pose, a Coni;t of Chancery has jurisdiction

over it, independent of the statute, de-

rived from its general authority over

trusts. 2 Story Eq., § 1187." In 1860, in

the case of Perin v. Carey, 24 How. (U.

S.) 465, the chancery jurisdiction prior

to the statute of Elizabeth was main-

tained. In 1866 came the case of Bas-

com V. Albertson, 34 N. Y. 584, criticis-

ing Williams v. Williams, 8 2Sr. Y. 525,

Porter, J., saying :
" It is conceded on all

hands that the theory of the Williams

case ought not to be extended. The
better opinion seems to have been that

such jurisdiction, as chancery exercised

prior to the statute of Elizabeth in cases

of charity, was deduced from the royal

prerogative ; and such as it exercised

afterwards was in effectuating gifts

which in that statute received the spe-

cific sanction of the legislative departs

ment of the government." In 1867, Eob-

ertson, J., says in Cromie o. Louisville

Orph. Home, 3 Bush (Ky.) 371: "The
judicial legislation or rather royal usur-

pation of the prerogative of changing

or making Wills was repudiated by

this Court while the statute of Eliza-

beth was itself recognized as the law of

this State. It has also been renounced in

some other States.'' And in the same

year, in Heuser v. Allen, 42 111. 425, says

Breese, J. .
" These principles of pious

legacies under the high authority of the

civil law were readily introduced into thfe

Common Law of England anterior to the

enacting of 43 Elizabeth ch. 4 known as

the Statute of Charitable Uses, and have

been known there and recognized for

ages. Prior to this Statute however de-

vises to charitable uses generally without

imposing a trustee and devises to a non-
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existing corporation or to an unincorpor-

ated society were held utterly void for

want of a person capable of taking as

devisee. It was to remedy this defect

that this Statute was enacted, providing a

mode of enforcing such uses by a Com-
mission under the direction of the Court

of Chancery," In 1868, in Norris v.

Thomson, 4 C. E. Gr. (N. J.) 307, Chan-

cellor Zabriskie says that the statute of

43 Elizabeth was used in England to

enlarge the chancery authority previously

existing. In 1872, in Newson v. Starke,

46 Ga. 88, McCay, J., says :
" It has been

sometimes supposed that the whole juris-

diction of Chancery in England over this

subject was only a branch of the King's

prerogative and not a judicial function at

all and again it has been thought that tho

jurisdiction was wholly derived from the

43 Elizabeth. But it is now well settled

that it is only that branch of the jurisdic-

tion, which undertakes to carry into efi'ect

charities generally where there are no

trustees, which is prerogative, and that

when trustees are appointed, or when the

objects of the charity are pointed out even

generally, then the Court acts by its

inherent power over trusts : but from the

nature of the subject matter it does not

require the same degree of definiteness

and certainty as it would if the bequest

were not charitable." In 1877, in Ould

V. Washington Hosp., 5 Otto (U. S.) 303,

Swayne, J., says: "The opinion prevailed

extensively in this country for a consider-

able period that the validity of charitable

endowments and the jurisdiction of court*

of equity in such cases depended upoa

that statute. These views were assailed

with very great learning and ability ini

1833 by Mr. Justice Baldwin in McGill

V. Brown, Bright. (Pa.) 346. An eminent

counsel of N. Y. was the pioneer of the-

bar in 1835 in a like attack. His argu-

ment in Burr's Ex'rs v. Smith, 7 Vt. 241,

was elaborate and brilliant, and, as the-

authorities then were, exhaustive. He-

was followed in support of the same view

in 1844 by another counsel no less emi-

nent in Vidal v. Philadelphia, 2 How.
128. The publication, then recent, of"

the Reports of the British Records Com-
missioners, enabled the latter gentleman

to throw much additional and valuable-

light into the discussion. The argument

was conclusive. In delivering the opin-

ion of the court Mr. Justice Story, refer-

ring to the doctrine thus combated, said

:

' Whatever doubts might therefore prop-

erly be entertained upon this subject

when the case of the Trustees of the-

Phila. Baptist Assoc, was before the Court

(1819), those doubts are entirely removed,

by the later and more satisfactory sources

of information to which we have alluded.

The former idea was exploded and has

since nearly disappeared from the juris-

prudence of the country. Upon reading

the statute carefully one cannot but feel-

surprised that the doubts thus indicated

ever existed.'

"

SECTION II.

Rrde against Perpetuities.

The necessity of imposing some restraint on the power of postponing

the acquisition of the absolute interest in, or dominion over propertv,.

will be obvious, if we consider, for a moment, what would be the state-

of a community in which a considerable proportion of the land and
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capital was locked up. That free and active circulation of property,

which is one of the springs as well as the consequences PoUoy of rule

of commerce, would be obstructed ; the improvement of pSiiUel'.^'^'

land checked ; its acquisition rendered difficult ; the capital of the

country gradually withdrawn from trade ; and the incentives to exer-

tion in every branch of industry diminished. Indeed, such a state of

things would be utterly inconsistent with national prosperity; and
those restrictions, which were intended by the donors to guard the

objects *of their bounty against the effects of their own improvidence,

or originated in more exceptional motives, (g) would be baneful to all.

It was soon perceived, therefore, that when increased facilities were

given to the alienation of property, and modes of disposi- onginofthe
tion unknown to the common law arose, from the intro-

^'^^

duction of springing uses and executory devises, which no act of the

owner of the preceding estate could defeat, it was necessary to confine

the power of creating these interests within such limits as would be

adequate to the exigencies of families, without transgressing the bounds

prescribed by a sound public policy. This was effected, not by legisla-

tive interference, but by the courts of judicature, who, in this instance,

appear to have trodden very closely on the line which divides the judi-

cial from the legislative functions.

The early judges had an extreme repugnance to every disposition of

property that savored of a perpetuity, but the expressions perpetuities

which occasionally fell from them, demonstrative of this byThe*fariy^*

feeling, did not afford a specific definition of the monster J"'^^^'-

which the law was stated "to abhor." The effect, however, was to

throw such a general suspicion over all executory limitations, as to ren-

der the validity of every gift of this . nature questionable, until it had

been the subject of adjudication. The onusprobandi (so to speak) was

regarded as lying on those who had to sustain the future gift ; and the

course which the decisions have taken, has been to affirm the validity

of one executory disposition after another, until the rule has settled

down to an analogy to the ordinary limitations in strict settlement, i. e.

(g) Perhaps these restrictions most fre- ens," is the dying lord's apostrophe to hia

quently spring from the desire to exert a manor, for which he is forging these fet-

posthumous control over that which can ters, that seem by restricting the dominion

be no longer enjoyed. " Te tenemn morir of others, to extend his own.

[*251]
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to the allowance of a life or any number of lives in being, and twenty-

one years afterwards. (A)13

But though the new modifications of estate consequent on the intro-

Eeriodfor duction of uscs, first drew attention to the necessity of
which the vest- , , . « 11*1
ing of eatat«s imposing some restraint of this nature, they did not wholly
may be sua- x o j j •>

pended. create that necessity ; for, if uses had never existed, some

(h) In the writer's edition of Powell

on Devises (vol. I., p. 389, n.,) the pro-

gress of this rule is fully traced.

13. The rule of the common law as to

perpetuities has been re-inforced or modi-

fied in some states by constitutional or

statutory provisions. In most, if not all

of the other states, the common law rule

prevails.

In AlaJbama it is provided by statute

that " lands may be conveyed within the

limits fixed by law so as to avoid perpe-

tuities," but conveyances to other than a

wife and children, or children only, " can-

not extend beyond three lives in being at

the date of the conveyance and ten years

thereafter." (Code, 1876, U 2187, 2188).

In Florida perpetuities are forbidden

by statute, but not defined. (Const., Art.

I., U 16, 27 1 Thompson's Dig., p. 3, I

24.) And see McLeod v. Dell, 9 Fla. 427.

In Qeorgia " limitations of estates may
extend through any number of lives in

being at the timewhen the limitations com-

mence and twenty-one years and the usual

period of gestation added thereafter. A
limitation beyond that period the law

terms a perpetuity and forbids its crea-

tion. "When an attempt is made to create

a perpetuity, tlie law gives elifect to the

limitations not too remote, declaring the

others void, and thereby vests the fee in

the last taker under the legal limitations."

(Code, 1873, ? 2267).

In lotm the statute permits limitations

for any number of lives in being and

twenty-one years. (Code, 1873, § 1920).

In Maryland it is expressly provided

that a perpetuity may not be created by

will. (Code, ? 299, 1 Pub. Gen. Laws,

1860, p. 684).

In New York the power to suspend

alienation is limited to two lives in being

at the creation of the estate. (2 Bev. St.

1101, § 15). In Texas there is a constitu-

tional prohibition of perpetuities. (Art.

I., § 18).

It may not be out of place here to call

the reader's attention to a view frequently

expressed, if not always maintained, by

the courts, that the law of perpetuities

does not extend to charitable uses. See

Grissom v. Hill, 17 Ark. 483; White v.

risk, 22 Conn. 31; State v. GriflBth, 2

Del. Ch. 392 ; Dexter v. Gardner, 7 Allen

243; Williams v. Williams, 8 N. Y.

525 ; Trustees v. Kellogg, 16 N. Y. 83

;

Levy V. lievy, 33 N. Y. 97; Bascom v.

Albertson, 34 N. Y. 584 ; Adams v. Perry,

43 N. Y. 487 ; Holmes v. Mead, 52 N.

Y. 332; Bose v. Eose, 4 Abb. App.

108; Banks v. Phelan, 4 Barb. 80;

King V. Bundle, 15 Barb. 139;

Wilson V. Lynt, 30 Barb. 124; An-

drew V. New York Bib. Soc, 4 Sand£

156; State v. Gerard, 2 Ired. Eq. 210;

Hillyard v. Miller, 10 Penna. St. 326;

Philadelphia v. Girard, 45 Penna. St. 26

;

Yard's Appeal, 64 Penna. St. 95 ; White
1;. Hale, 2 Cold. 77; Franklin ii. Arm-
field, 2 Sneed 305 ; Paschal «. Acklin,

27 Tex. 173; Wood u. Humphreys, 12

Gratt. 333; Perin v. Carey, 24 How.
465; Chamberlayne v. Brockett, 8

L. K., Ch. App. 206; Attorney-General

V. Greenhill, 9 Jur. (N. S.) 1307 ; Clark's

Trusts, 24 W. B. 233. In the case of

Levy V. Levy, (above cited) it is said by

Justice Wright: "Charitable donations

form no exception to the statute against

perpetuities, at least if contingent and
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such restriction would have been requisite on executory and future

interests in personal estate, analogous to that rule of the common law

concerning remainders, which precluded (and still precludes) the giving

executory. * * * I am of the opinion

that what are 'charitable trusts' in Eng-

lish jurisprudence are not excepted from

the operation of our statute against per-

petuities and that the restrictions upon

the suspension of the absolute power of

alienation of real estate and of absolute

ownership of personalty apply equally to

'charitable' as to all other trusts and

limitations." In Odell v. Odell, 10

Allen 6, Justice Gray has considered

this question very carefully and ably in

his opinion. We take from it the follow-

ing conclusions, best expressed in his

own words :
" The rule of public policy

which forbids estates to be indefinitely

inalienable in the hands of individuals

does not apply to charities. These, being

established for objects of public, general

and lasting benefit, are allowed by the

law to be as permanent as any human in-

stitution can be, and courts will readily

infer an intention in the donor that they

should be perpetual. 1 Spence on Eq.

588. Mayor &c. of Bristol v. Whifson,

Dwight's Charity Cases, 171. Magdalen

College V. Atty. Genl. 6 H. L. Cas. 205.

Periu V. Carey, 24 How. 465. King v.

Parker, 9,Cush. 82. Dexter v. Gardner,

7 Allen 246. If an alienation of the es-

tate becomes essential to the beneficial ad-

ministration of the charity it may be

authorized by a court of chancery. Tudor

on Charitable Trusts, 298 and cases cited.

Shotwell V. Mott, 2 Sandf. Ch. 255.

Wells V. Heath, 10 Gray 27. « * *

If a, devise in fee for the benefit of a

charity is accompanied by an executory

devise over to individuals upon the hap-

.pening of a contingency which may pos-

sibly not occur within the time prescribed

by the rules against perpetuities, the

devise over is void, for the reason that

until the contingency happens it cannot

be ascertained in whom the title will be.

Wells 11. Heath, 10 Gray 25, 26. And if

a gift is made in the firet instance to an

individual, and then over, upon a contin-

gency which may not happen within the

prescribed limit, to a charity, the gift to

the charity is void, not because the

charity could not take at the remote

period, but because it tends to create a

perpetuity in the individual who is the

first taker, by making the estate ina-

lienable byhim beyond the period allowed

by law. Company of Pewterers v. Christ's

Hospital, 1 Vern. 161 ; Commissioners of

Donations v. DeClifibrd, 1 Drury & War-
ren, 254. Within the same class fall

cases of gifts of an annuity to A. arid his

heirs, or of personal property to A. and

the heirs of his body, and then over to a

charity, in which the gifts over have been

held void astoo remote. Atty. Genl. ». Gill,

2P.W. 369 ; Atty. Genl. D.^Hall, W. Kel. 13.

The decision in Atty. Genl. v. Gill indeed

can hardly be maintained upon the facts

stated in the report, inasmuch as in that

case A. died before the testator, so that the

estate, according to modern decisions,

would seem to have vested immediately in

the charity. Burbanku. Whitney, 24 Pick.

146. 1 Jarman on Wills (4th Amer. Ed.)

256, 257. But a, gift may be made in

trust for a charity not existing at the date

of the gift, and the beginning of whose

existence is uncertain, or which is to

take eflect upon a contingency which may
possibly not happen within a life or lives

in being and twenty-one years afterwards,

provided there is no gift of the property

meanwhile to or for the benefit of any

individual or any private corporation.

In the case of Downing College, a gift to

trustees to buy ground, obtain a royal

charter, and found a college was estab-

lished twenty years after the testator's

death by Lord Northington and Lord

Camden, after taking the opinion of Lord
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to an unborn person an estate for life, with remainder *to his issue, (A)

or, as it was rather quaintly expressed, the creating of a possibility

upon a possibility.

Chief Justice Wilmot and Sir Thomas
Sewell, M. K.; followed up by decrees of

Lord Loughborough thirty years later,

after five unsuccessful applications to the

crown for a charter ; and a charter was

not in fact obtained until more than fifty

years after the death of the testator, after

which farther directions in the cause

were made by Lord Eldon. Atty. Genl.

V. Downing, "Wilmot 1 ; S. C. Dick. 414.

Ambl. 550, 571. Atty. Genl. v. Boyer, 3

Yes. 714; S. C. 5 Ves. 300; 8 Ves. 256.

So Lord Thurlow held that a legacy for

the purpose of establishing a bishop in

America was good, although none had

yet been appointed. Atty. Genl. v. Bish-

op of Chester, 1 Bro. C. C. 444. In

Inglis V. Sailors' Snug Harbor, 3 Pet. 99,

a devise and bequest in trust out of the

rents and profits to build a sailors' hospi-

tal as soon as the trustees could judge

that the proceeds of the estate would

support fifty or more sailors, (first obtain-

ing an act of incorporation, if necessary,)

and to use the income of the property

forever for supporting the hospital and

maintaining the sailors therein, was sus-

tained by the supreme court of the United

States ; and although there was some

difierence of opinion among the judges

upon other points none of them expressed

any doubt of the validity of the disposi-

tion upon the ground of remoteness. And
in Sanderson v. White, 18 Pick. 336,

Chief Justice Shaw said :
' When a gift is

made with a view to found a hospital or

college, not in being, and which requires

a fature act of incorporation, the gift is

nevertheless valid, and the law will sus-

tain it and carry it into efiect.' Upon

this principle it has been held in England

that if a gift is made to one charity in the

first instance, and then over to another

charity upon the happening of a contin-

gency which may not take place within

the limit of the rule against perpetuities,

the limitation over to the second charity

is good because no individual is con-

cerned, and no private use involved ; the

estate is no more perpetual in two suc-

cessive charities than in one charity ; and

so the law against perpetuities and

remoteness has no application, and there

is nothing to restrain the donor from

afiixing such limitations and contingen-

cies, in point of time, to his charitable

gift, as he pleases. Society for Propaga-

tion of the Gospel v. Atty. Genl., 3 Russ.

142. Christ's Hospital v. Grainger, 1&

Sim. 100; S. C. Macn. & Gord. 464; 1

Hall & Twells 539. A similar decision has

been made by the supreme court of the

United States under the civil law as

established in Louisiana. McDonongh
V. Murdock, 15 How. 367. We are

thus brought to the question, how far

the rule of law limiting the period of

accumulation applies to charitable gifts.

Any directions for accumulation for the

benefit of individuals until the happen-

ing of a contingency which by possibility

may not take place within the period

prescribed by the rule against perpetui-

ties are void. But there are many cases

in which the law has been assumed to be
difierent as applied to charities. In 1788

Ealph Bradley, an eminent lawyer, made
his will by which he gave his personal

property in trust to pay £500 a year for

twenty years from the end of three years

after his death and then £1000 a year un-

til the fifth of January 1860, or seventy

years after his death, and then the whole
income of the accumulated fund, to pur-

{h) Somorville v. Lethbridge, 6 T. E. Hayes v. Hayes, 4 Russ. 311
; [see also 2

213; Beard •>. Westcott, 5 Taunt. 393; D., M. & G. 170.] But see post.

[*252]
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It was long (i) an undetermined point, whether the period of twenty-

one years, which a testator or settlor was permitted to add a life or lives

to a life or lives in being, was an absolute term, or was twenty?<ine"^

intended merely to afford an opportunity of postponing
^''"'^'

chase such books, to be disposed of in

Great Britain or the British Dominions,

as might have a tendency to promote the

interests of virtue and religion and the

happiness of mankind. Lord Thurlow

held this too indefinite in its objects to be

established as a charity. But neither he

nor Sir William Grant nor Lord Eldon,

when expressing grave doubts of the cor-

rectness of that decision, ever doubted

the lawfulness of the direction for accu-

mulation, although the time of accumu-

lation was mentioned in the argument

before Sir William Grant, and Lord El-

don expressly referred to the fact that Mr.

Bradley's intention was that the fund

should be accumulated for many years.

Brown 11. Yeall, 7 Ves. 50 n. ; S. C. cited

in 9 Ves. 403, 406, and 10 Ves. 27, 534,

539. In one case indeed the House of

Lords, upon the advice of Lord Wynford,

held that a gift of property to accumulate

until it should amount to the sum of

pounds sterling, and then to be employed

in erecting and maintaining a hospital

for the support, clothing and education

of— boys, was void. Ewen v. Bannerman,

2 Dow & Clark, 74 ; S. C. nom. Ewen v.

Magistrates of Montrose, 4 Wilson &
Shaw, 346. But that case, according to

the opinions of Lords Chelmsford and

Wensleydale, is to be supported (if it can

be supported at all) upon the ground that

the blanks left the gift too incomplete

and uncertain to be carried into execu-

tion. Magistrates of Dundee v. Morris, 3

Macqueen, 154, 155, 174. See also Hen-

shaw V. Atkinson, 3 Madd. 310, 313;

Philpot V. St. George's Hospital, 6 H. L.

Cas. 359, 360, 369. Inglis v. Sailors'

Snug Harbor, above cited ; District Atty.

V. Gushing, 2 Cush. 519. Count Eumford

in 1796 gave the sum of five thousand

dollars to the American Academy of Arts-

and Sciences in trust to pay the interest

biennially as a premium to the author

of the discovery or improvement on heat

or light, most beneficial to mankind,,

which should be published in America
during the two years next preceding, and

directed that, as often as there should be

no such discovery or improvement de-

serving the premium in the opinion of

the trustees, the amount should be added

to the principal, and the subsequent pre-^

miums proportionally augmented, without

restriction. No discoveries or improve-

ments within the terms of the gift were-

made for more than forty years, the fund

increased to fourfold the original amount,,

and the donor's residuary legatees claimed

the whole fund, or at least the surplus^

accumulation. But Chief Justice Shaw
held that the American Academy was

entitled to the whole fund and its accu-

mulations, and adopted a scheme for

promoting the general intent of the donor..

American Academy v. Harvard College,.

12 Gray, 582. John Hawes, who died in

1829, by his will demised real estate in

trust to apply to income forever to the^

support of public schools and of a congre-

gational religious society in South Boston,

and directed that when the income should

have so increased and accumulated as in

the opinion of the trustees to aijswer these

purposes, the surplus should be appropri-

ated to the establishment of a second con-

gregational society, the settlement and,

support of a minister, and the erection

and maintenance of a house of public

worship for that society, and to the sup-

port and encouragement of such other

seminaries of learning, and in such way

(i) See Beard v. Westcott, 5 Taunt. 395, 5 B. & Aid. 801, T. & R. 25.
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the interest of an unborn object of gift until his or her majority.

This question was finally set at rest in Cadell v. Palmer, (A) in which

as the trustees should think most for the

honor of God and the good and happi-

ness of the inhabitants of South Boston

and their posterity. The probate of the

will was opposed, among other grounds,

ibecause the will was void as creating per-

petuities and indefinite and useless accu-

mulations. But this court in an opinion

delivered by Mr. Justice Wilde, held

that it could not, sitting as the supreme

court of probate, examine that question.

Twenty years later, upon a bill in equity

by the First Congregational Society

claiming more than the trustees had seen

£t to allow to that society out of the ac-

-cumulationsT in their hands, this court,

speaking through the same judge, with-

out doubting the validity of the devise,

said that the surplus income amounted

only to $650, ' which must be allowed to

Accumulate for a long time before it will

be sufficient to support a minister in a

second Congregational society, and to

erect a house of public worship, and to

fulfill the intention of the testator as to

the other uses and purposes provided for

in the said clause of the will.' Hawes v.

Humphrey, 9 Pick. 350, 355, 362. Hawes
Place Congregational Society v. Trustees

of Hawes Fund, 5 Cush. 454. Oliver

Smith bequeathed money to trustees to

be managed as an accumulating fund for

the term of sixty years, and then to be

j)aid over to the town of Northampton to

•establish agricultural institutions for the

instruction of farmers. And this court

held that that town, by vii-tue of its right

to receive this charitable gift at the end

-of sixty years, had an interest in the es-

tate, and could appeal from a decree of

the judge of probate respecting the pro-

bate of the will. Northampton v. Smith

11 Met. 390. In a very recent case, a tes-

tator gave a piece of land and one thous-

and dollars, after the death of his wife,

in trust to maintain a school-house and

school, and added :
' In order to accom-

plish said object, said trustee and his

heirs shall have reasonable time to bring

the same about with the funds left for

that purpose.' Twenty years after the

death of the testator, and eight after the

death of his widow, the school not having

been established, the residuary devisees

and legatees brought a bill in equity

against the trustee to recover the land

and money ; but it appearing that the

trustee was dUigeutly endeavoring to in-

crease the fund in his hands by causing

it to accumulate until it should be suffi-

cient to effect the purpose of the testator,

the court dismissed the bill. Tainter v.

Clark, 5 AUen 66. Dr. Franklin who
died in 1790, left legacies of JEIOOO ster-

ling to each of the cities of Boston and
Philadelphia to be lent to young married

artificers, with sureties, and to be repaid

by yearly installments of one-tenth, with

interest, and directed that this should go

on for one century, and with a part of the

fund for another century, at the expira-

tion of which he gave the principal to

the city and the commonwealth. In 1827

Chief Justice Gibson spoke of this be-

quest of money to the city of Philadel-

phia, to be lent to young mechanics, as

belonging to a class of charities, the va-

lidity of which had never been ques-

tioned. Witman v. Lex, 17 S. & R. 91.

Many years afterwards the same learned

judge expressed an opinion that a similar

bequest was void upon the ground that

charities were subject to the ordinary rule

limiting accumulations. Hillyard v. Mil-

ler, 10 Penn. State E. 326. This opinion

excited surprise in Pennsylvania ; and

(A) 7 Bli. 202, [1 CI. & Fin. 372, 10 Bing. 140, 1 Sim. 173, nom. Bengough

». Edridge.]
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the House of Lords decided in favor of an executory limitation in a
will to take effect at the period of twenty years after lives in being. (I)

it has since been overruled in the same

court, and the decision of the case in

which it was delivered sustained upon

the ground that such loans constituted no

charity. Hill on Trustees, 3rd Amer. ed.

455 n. Philadelphia v. Girard, 45 Pa. 1.

It is not within the scope of our present

inquiry to consider whether this last posi-

tion can be maintained. See St. 43 Eliz.

c. 4 2 1; Duke, (Bridgman's Ed.) 131;

Atty. Grenl. v. Ironmongers' Co. Coop.

Pract. Cas. 283 ; Zimmerman v. Anders,

6 Watts & S. 220, 221. In this state of

thfe authorities, and in the absence of any

legislation upon the subject, we are not

prepared to say that accumulation for a

charitable purpose can in no case be al-

lowed for a fixed period of more than

twenty-one years, or for a contingent

period beyond a life or lives in being and

twenty-one years afterward. In princi-

ple, the uncertain duration of a life or

lives in being would seem to have no

natural relation to a permanent charity.

And the justice or policy of a rule is hot

apparent, which would prevent a person

charitably disposed, but whose property

is not large enough to carry out his char-

itable intent by an accumulation of

twenty-one years from founding a charity,

except through the indirect measure of a

life or lives in being; especially when

the period of accumulation which he needs

or selects is one much within the average

duration of accumulation under the com-

mon rule. The objection that accumula-

tions for a charitable purpose, unless

governed by the common rule, might

go on indefinitely, would certainly be

entitled to grave consideration before

finally determining what the limit is.

It is possible that the power of a*

court of chancery over charities might

enable it to so modify the donor's par-

ticular directions as to carry out his gen-

eral charitable intent without violating

any rule of public policy, if a case should<

arise in which those directions and that

policy were in danger of coming into con-

flict. But it is not necessary for the de-

cision of this cause to define the limit of

lawful accumulation for charitable pur-

poses. The duties imposed by the testa-

tor upon his executors in this regard are

to pay annually out of the income of the

real estate two hundred dollars to the

widow of his deceased brother for lif&,.

and one hundred dollars to the trustees

of the Salem Savings Bank for fifty years,

and after deducting these payments an-

nually to divide the remaining income

among his brother's children, and at the

expiration of the fifty years to divide

the remainder of the estate among his-

brother's grandchildren. The annuity of

one hundred dollars yearly for fifty years

is payable at fixed times, subject to no
contingency, and, independently of the

direction for accumulation would be open

to no legal objection if the annuitant were

an individual. The intention to devote

these sums to the charitable purpose of

supporting aged and destitute persons is-

manifest. Each sum paid is separated

[(i) See as to this case Sugd. Law of

Prop. 314. It will be observed that the

term of twenty years only was taken in

this case. It may have been thought

that, as the execution of the ultimate

trust involved a conveyance by the trus-

tees to certain uses, a time should be al-

lowed, sufficient in any possible case for

completing that conveyance. According

to the then law, it might have been neces-

sary to sufler a recovery, which could

only be done in term time. At the pres-

ent time, it would appear unnecessary to

make an allowance, even of a day, as

there does not seem to be any conveyancer

which could not be perfected in a day.]
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Bayley, B., after an elaborate examinatioti of the authorities, declared

Term of the unanimous opinion of the iudges to be, that the true
twenty-one ,. . „ ,

, . . . \i Te
years allowed Jirait 01 the rule agaiDst perpetuities was a lije or lives

not merely in in being, and twenty-one years, without refeitence to (he in-
referenceto \ *^' i7 j ? j
infancy;

ifcunay of any person whatever," 14 This important case,

from the bulk of the estate, and vested in

the trustees appointed to receive it, as

fioon as the payment is made, and before

the intended accumulation of the interest

upon it begins. Even n, gift to an indi-

vidual, which on a fair construction vests

"within the period allowed by law, is held

valid, although accompanied by a void

direction for accumulation. Josselyn v.

Josselyn, 9 Sim. 63. Blease v. Burgh, 2

Beav. 221. Saunders v. Vautier, 4 Beav.

115 ; S. C. Craig & Phillips, 248. Peard

«. Kekewich, 15 Beav. 166. Lane v.

Lane, 8 Allen, 350. The reasons are

much stronger for not allowing illegal

directions for the accumulation or man-

agement of a fund, devoted to charitable

purposes, to defeat the gift, and for carry-

ing out the scheme of the testator as far

as the law will allow, if it cannot be fol-

lowed to its fuU extent. Atty. Genl. v.

•Caius College, 2 Keen, 163. Martin v.

Margham, 14 Sim. 230. Thompson v.

Thompson, 1 CoUy. E. 388, 400. Atty.

-Genl. V. Greenhill, 33 Beav. 193. Atty.

Genl. V. Pyle, 1 Atk. 435. Atty. Genl. v.

Catharine Hallj Jacob, 395. Magistrates

of Dundee v. Morris, 8 Macq. 134, Baker

V. Smith, 13 Met. 41. Drury v. Natick,

post, 169. It is generally stated in the

English books that a direction to accumu-

late income for a period beyond that al-

lowed by the common law is wholly void.

2 Spence on Eq. 181, 182. Lewiu on

Trusts (3d ed.) Ill, and cases cited. But

perhaps, in the ease of property set apart

in^ the hands of trustees for a charitable

purpose, each annual addition of the in-

come to the principal might be treated as

distinct, and the accumulation held good

for twenty-one years at least, if not

beyond that time. And see Phipps v.

Kelynge, 2 Ves. & B. 57 n., 62, 63 n."

See, too, Homberger v. Homberger, 12

Heisk. 635, where a devise was made in

trust to keep up a flower garden and

burying ground, to be kept up out of the

fund, and never sold, and this was held to

be a valid charity, but the proviso was

held to be void as a perpetuity.

14. The reader will have observed that

the time, beyond which a limitation be-

comes a perpetuity, is fixed by the New
York statute at two lives in being—differ-

ing from the common law and perhaps

from the statute law of all the other states

in this, that no term of years is to be

super-added to the two lives for a minority

or otherwise. Under this statute it is

held in New York that every suspension

of the power of alienation for a gross term

of years, however short, irrespective of

lives in being, is void as a perpetuity.

See Tucker v. Tucker, 5 N. Y. 408, where

the suspension was to be but one year

after the death of testator's widow;

Converse' v. Kellogg, 7 Barb. 590,

where the will provided for sale, and

division of the property ten years after

testator's death ; JieKay v. Irving, 5

Denio 646, affirming 9 Paige 521. In

this case the income was to be paid to

the testator's widow for the maintenance

of testator's family until February, 1840,

and in case of her death before that time

to be applied by the executor until that

date for the same purpose, and the limita-

tion beyond the widow's death was held

to be void. See also Morgan v. Masterton,

4 Sandf. 442 ; Hawley v. James, 16 Wend.
61, reversing 5 Paige 318 ; Hone v. Van
Schaick, 20 Wend. 564, affirming 7 Paige

221 ; Burrill v. Boardman, 43 N. Y. 254;
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however, would still have left a subject for controversy, if the house

had contented itself with simply adjudicating in the case before it

;

but, with a laudable anxiety to close the door to all future discussion,

Phelps V. Pond, 23 N. Y. 69, where the

gift was to found a charity when certain

other funds should be subscribed. And
in the Eose Will Case—Eose v. Eose, 4

Abb. App. 108—the gift of moneys

to be expended in a certain charity con-

tingent upon the subscription of further

funds thereto, within five years, was held

to be void as a perpetuity. In the words

of Wright, J. ;
" Estates, though given to

charitable uses must vest within the term

prescribed by law. * » * This is no

vested gift but on the contrary a perpetu-

ity, because the vesting of the gift is not

made to depend on ^ life or two lives in

being, but on an uncertain event which
may not happen within five years—

a

period which cannot be substituted for

lives." The language of Bronson, J., in

Hone V. Van Schaick, vii supra, is to the

same effect :
" No absolute term however

short, can be maintained. Every estate is

void in its creation, which is so limited

that the absolute power of alienation may
be suspended for more than two lives in

being at the creation of the estate. The
lives must be designated and life must

in some form enter into the limitation."

In the cases of Biu-rill v. Boardman,

Phelps 11. Pond and Eose v. Eose, above

cited, the gift was not to take effect until

certain subscriptions should be made and

the donees be incorporated, the time re-

maining in these cases wholly uncertain

or being restricted to some absolute

period other than lives in being. Where,

however, the incorporation on which the

-gift takes effect is to take place, if at all,

within two lives in being, there is no such

objection to the gift. Literary Fund v.

Dawson, 10 Leigh 147, 1 Bob. (Va.)

402; Kinnaird v. Kinnaird, 25 Gratt.

107. And it was held in Chamberlayne

«. Brockett, 8 L. E., Ch. App. 206, (1872,)

that a money legacy for the erection of

almshouses, when land should be given

for the purpose, was not too remote. On
the other hand the following gifts have

all been held to be too remote : a devise

to trustees to convey to a. church, if any

congregation should desire to erect a

church and be able in the judgment of

the trustee to do it, Jocelyn v. Nott, 44

Conn. 55 ; to trustees to be appointed by

the Supreme Court to found an institu-

tion, Bascom v. Albertson, 34 N. Y. 584,

affirming 5 Eedf. 340 ; to trustees for

village library when village incorporated,

Leonard v. Burr, 18 N. Y. 96 ; for a semi-

nary to be incorporated, Leonard v. Bell,

1 T. & C. (N. Y. Sup. Ct.) 608. But

where the power to alienate is not sus-

pended during the term of years there is

no perpetuity. Thus in Persons v. Snooks,

40 Barb. 44, where there was a term

for three years given to A in certain

real estate, with a remainder over, and

power to executors meanwhile to make
sale. So, where the gift is one of income

merely, there is no suspension nor perpe-

tuity, although the income was given to

the legatee for fifty years, Matteson v.

Matteson, 51 How. Pr. 276. See

also Clasou v. Clason, 18 Wend.

369. And in New York a suspension of

alienation, until A's youngest child attain

a certain age, has been held to indicate a

gross term—until a fixed time, that is,

irrespective of the life of A—and there-

fore to be void, Butler v. Butler, 1 Hotfm.

Ch. 344; Boynton v. Hoyt, 1 Denio

53. The latter case, however, really

turned on the fact that there were

several children during whose minori-

ties the suspension must continue. In

the former case a gift of income was

made in trust for A until his eldest child

should attain the age of twenty-one, and

then to be divided among his children,

and this was held to involve a suapen-
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it was proposed to the judges to consider, whether a limitation by way

of executory devise is void as too remote, or otherwise, if it is not to

take effect until after the determination of a life or lives in being.

sion for the absolute term of twelve years

at least—until the eldest child at testa-

tor's death should become twenty-one.

In many similar cases, however, the courts

have held that there was neither suspen-

sion nor perpetuity. Thus in Everitt v.

Everitt, 29 N. Y. 39, reversing 29 Barb.

112, a gift to be accumulated until the

youngest of three children named attain

twenty-one, and then to those children,

was held to vest separate shares in them

at testator's death as tenants in common,

and therefore to constitute no suspension,

as a joint estate would have done. In

Emmons v. Cairns, 3 Barb. 243, revers-

ing 2 Sandf. Ch. 369, a legacy to A
on her arriving at the age of twenty-one,

was held to be contingent on her arriving

at that age, and alienable, and therefore

valid. In Burrill v. Shiel, 2 Barb.

457, a devise in trust for A for

her lifetime—then for B for her life-

time, and then for B's surviving issue,

"to be at their own disposal as soon

as they arrive at 25 years," and if B
should die before A, to B's issue in the

same manner, was held to vest in B's i£sue

at the death of the survivor of A and B,

and therefore to require no suspension

beyond their two lives. So in Morton v.

Morton, 8 Barb. 18, A's children

took a vested and valid interest at his

death in a gift made to A for his life,

then to A's widow until A's children

should attain the age of twenty-one, and

then to A's children, to be paid them at

the age of twenty-one. In Titus v. Weeks,

37 Barb. 136, where -the trust was

to pay the income to designated persons

during the minority of A, then to B for

life, with remainder to B's children, A's

minority was held to be an absolute term,

(until he should have become twenty-one,)

and though he died under age, the first

donees took for the full term intended,

and the last remainder was upheld as

vested at the testator's death, and there-

fore involving no suspension. In Burke

V. Valentine, 52 Barb. 412, an estate

was to remain in the hands of the ex-

ecutors for the use of testator's wife and

children, while under age, and to be di-

vided after the youngest child attain

twenty-one. This was held to vest in the

children as tenants in common as each

attained twenty-one, and therefore to be

valid and not a, perpetuity. In Levy
V. Hart, 54 Barb. 248, where the

trustee was to hold for testator's widow

and five minor children, and to convey

to the children, when the youngest at-

tains the age of twenty-one, or on the

death of A and B, (the youngest chil-

dren,) if they die before attaining twenty-

one, the last clause was held to reduce

the limitation to one for two lives in

being. In Butler v. Butler, 2 Barb. Ch.

304, a trust to pay the income to A
until her oldest child attain the age of

twenty-one, and then to divide among her

children, was held to mean the oldest at

the date of testator's will, and not to re-

quire a suspension beyond one life in

being. In Eells v. Lynch, 8 Bosw.

465, the gift was to children, to be

divided when the youngest attain twenty-

one, and this was held to be a vested

gift, with no suspension of alienation.

In McGrOwan v. McG-owan, 2 Duer

57, the property was to be divided

among seven children by name, when
the oldest attains twenty-one, which was

held to be at most a suspension for one
life. In Am. Bible Soc. v. Stark, 45

How. Pr. 160, the property was given

to the widow for life, the principal to

remain entire until testator's oldest son

attain the age of forty years, or, if both

sons die before the widow, to be sold and

divided at her death. Here the suspen-



CHAP. IX., § n.] EULE AGAINST PERPETUITIES. 513

and upon the expiration of a term of twenty-one years afterwards,

together with the number of months equal to the ordinary or longest period

of gestation ; but the whole of such years and months to be taken as

sion depended on the son's living so long,

and was held not to be a perpetuity. In

Stevenson v. Lesley, 49 How. Pr. 229,

where there was a trust for the chil-

dren of A and the survivors of them, and

the children of B and the survivors of

them, to be paid to each at the age of

twenty-one, in equal shares, the income

to be applied in the meantime to their

maintenance, the children took per mjpita

as tenants in common, and there was held

to be no perpetuity. In Scott v. MoneU,

1 Eedf. 431, a trust for the main-

tenance of testator's widow for life, and

her two children until they attain the

age of twenty-one, the property to fall

into the residue at the widow's death, was

held to be a perpetuity, as it might possi-

bly extend over more than two lives (if

the children died first). In Thompson v.

Cleudeoing, 1 Sandf. 387, a trust

for the maintenance of four children

during their minority, with power to

trustee to sell, after the oldest child attain

the age of twenty-one, and duty laid on

him to do so, at latest, when the youngest

child attain that age, was held to be a

suspension for more than two lives, and

void. In Field v. Field, 4 Sandf. Ch.

528, a trust to pay annuity to testa-

tor's widow, and for the maintenance of

testator's children until they attain the

age of twenty-two, and then to divide part

and pay the income of the remainder to

them until the sons respectively attain

the age of thirty, and then divide the

balance, to each his separate share, was

held to be an undue suspension and void.

So in Jennings v. Jennings, 5 Sandf.

174, a tvust for the maintenance

of three children until they attain the

age of twenty-one, and then to divide

—

or until the youngest attain the age

of twenty-one, and then divide, Lang

c. Bopke, 5 Sandf. 363; see also

2

Euppert's Estate, 1 Tucker 480.

But a gift to A and B provided

they attain twenty-one, and if

both die without issue, over, is valid.

Maurice v. Graham, 8 Paige 483.

In Tucker v. Bishop, 16 N. Y. 402, a gift

to testator's grandchildren—the income

to be applied to their maintenance during

their minority, and the principal to be

paid them in equal shares at the age of

twenty-one—was held to vest at testator's

death, and not to be too remote ; so, too,

Savage v. Burnham, 17 N. Y. 561, but in

this case a limitation over on their death

before twenty-one, was held too remote

;

and see, too, Ludwig v. Combe, 1 Meto.

(Ky.) 128i where a deed of emancipation

of a five-year-old slave, to take effect at

the age of twenty-five, both as to her and

such children as she might have, was held

to be too remote as to children, since she

might have died more than twenty-one

years before such child became twenty-

five, although in fact she lived after her

child was nineteen years of age. See, too,

Dyson v. Bopp, 29 Ind. 482, where the

will directed that the property be sold

and the interest accumulated and paid to

the heirs of the testator's children at the

age of twenty-one years, and this was held

to be a vested gift at the testator's death,

and valid. But in Sears v. Putnam, 102

Mass. 5, a gift to A for twenty-five years,

and then to his children, was held void

as a perpetuity. In Fosdick v. Fosdick,

6 Allen 41, a trust to invest and accu-

mulate until testator's youngest grand-

child should attain the age of twenty-one,

then to pay the income to them for the

life of the longest liver of them, with

remainder to their heirs, was held to be

a perpetuity. In Thorndikeii. Loring, 15

Gray 391, an accumulation for fifty

years was held void as a perpetuity.

In Davenport v. Harris, 3 Grant 164,

K
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a term in gross, and without reference to' the infancy of any person

whatever, born or en ventre sa mere. Th« judges declared their unani-

mous opinion on this point to be, that such a limitation

would be void as too remote, they considering twenty-one

—^but not the
period of ges-
tation.

a gift for maintenance of testator's chil-

dren until the youngest attain the age of

twenty-one, was held to be void as a

perpetuity. And in Taylor v. Mason,

9 Wheat. 325, where there was a gift

to A on condition that he change

his name to B within twelve months

after attaining the age of twenty-one,

and a limitation over on breach of condi-

tion, the limitation failed for remoteness.

In Wilkinson v. Duncan, 30 Beav. Ill, a

trust to pay to testator's sons and daugh-

ters, each as he or she attains the age of

twenty-four years, is valid as to those only

who are three yeai'S of age at testator's

death. In Smith v. Smith, 5 L. E., Ch.

App. 342, a gift to testator's children and

grandchildren living at the death of his

widow, as they shall attain the age of

twenty-three, was held too remote, be-

cause some members of the class might

not be in esse within the legal period of

lives in being and twenty-one years ; so,

too. Hale v. Hale, 3 L. B., Ch.'civ. 643,

disapproving of Mosley's Trusts, 11 L.

K, Eq. 499. In Edmonson's Estate, 5 L.

E., Eq. 389, a remainder to children of

the life tenant, '' not to be vested in them

until they attain the age of 25," was held

to vest in such children as were living at

testator's death, defeasible as to those

who died under twenty-five, and subject

to open for children born after testator's

death, and was not within the rule against

perpetuities. In Ashmore's Trusts, 9 L.

E., Eq. 99, where a life estate was given

to A, with remainder to be paid to such

of her children as should be living at her

death, and should have then attained, or

should afterwards live to attain, the age

of twenty-one, with provision for their

maintenance out of the income in the

meantime, it was held that the gift of the

fund vested as the children attained the

required age, with a gift of income only

in the meantime. But this case was not

followed in Fox v. Fox, 19 L. E., Eq.

286 (1875), where the age fixed for pay-

ment was twenty-five, and would have

been too remote. See also Peek's Trusts,

16 L. E., Eq. 221 (1873). Attention is

called to the following remarks of Judge

Duer, in Andrew v. Bible Soc, 4 Sandf.

156 :
" The distinction between a

bequest of a sum of money at a par-

ticular specified time and a, similar

bequest payable or to be paid at the same

time is somewhat refined and, it is proba-

ble, seldom exists in the mind of a testa-

tor ; but it is established by so long a

series of decisions that it must now be re-

garded as a constituent part of the law,

which it is our province and duty to ad-

minister. In the second case the gift is

reserved and only its payment postponed.

In the first the gift itself is postponed.

In the language of the books, the time in

the second case is annexed to the pay-

ment, in the first to the substance, of the

gift. The first is a contingent, the second,

a vested, legacy. A vested legacy, where

the legatee dies before the time fixed for

its payment, passes to his personal repre-

sentatives, or if it has been previously

assigned by him, to his assignee. A con-

tingent, upon the happening of the same

event, is wholly extinguished and sinks

into the residuum for the benefit of the

residuary legatees or next of kin and a

previous assignment is necessarily de-

feated, since every such assignment, if

otherwise valid, is subject to the same

contingency as the gift itself. There is

however an exception from the general

rule that a gift to take efiect at the de-

cease of a particular person is contingent

during his life. If during his life a bene-

ficial interest is given to him or to any
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years as the limit, and the period of gestation to be allowed in those

-cases only in whioh the gestation exists.

A possible addition of the period of gestation to a life and twenty-
one years, occurs in the ordinary case of a devise or *bequest to A (a

Post V. Hover, 33 N. Y. 593 ; in trust for

testator's widow for life, then to his chil-

dren for their lives, and on their death
leaving issue to pay the income to such
issue during their minority and the prin-

cipal at the age of twenty-one, and on
their death without issue, over—in this

case the last limitation was held void, but

the previous limitation to the children's

issue was valid as vesting in several shares

at the end of two lives, the life of the

widow and of the child leaving issue,

Harrison v. Harrison, 36 N. Y. 543, af-

firming 42 Barb. 162 ; in trust to pay in-

come to A for life, and at his death to B
and C for their lives, and the survivor of

them for his life, and at his death to the

children of C, or if B and C die without

issue, over—this being clearly a suspen-

sion for three lives, Knox v. James, 47

N. Y. 389 ; income of fund to testator's

widow for life, then to her two daughters

for their lives, and then to their issue

—

the limitation to the daughters being good
and that to their issue bad. Van Schuyver

V. Mulford, 59 N. Y. 426 ,- to A, B and C,

and the survivor of them for their lives,

and the life of the survivor, and on his

death, over, Banks v. Phelan, 4 Barb.

80; to testator's widow for life, then

to A and B for life, and at their death to

their children, Arnold v. Gilbert, 5 Barb.

190, 3 Sandf. Ch. 531; to A for life,

at her death to her two daughters

for life, and for the life of the survi-

vor, and then to their children, De Bar-

ante V. Gott, 6 Barb. 492; this will

has also been construed in Eane v.

Gott, 24 Wend. 641, and Gott v. Cook, 7

Paige 534 ; to A for life, and such chil-

dren as shall at her death be living, and

have attained, or shall attain the age of

twenty-one years, (five children in all,)

—

this being construed to be an estate to A
[*253]

other person in the capital sum be-

queathed, the legacy is construed as a

vegted remainder and is not defeated by
the antecedent death of the legatee. But
it is manifest that this exception is not

applicable to the present case, since under

the provisions of the will neither the an-

nuitants nor any other person during

their lifetime had any beneficial interest

either in the capital sum bequeathed or

in its income." It remains to be noted,

that in the construction of the New York
law of perpetuities, a minority is equiva-

lent to a life, and a suspension for more
than two minorities is a suspension for

more than two lives. Jennings v. Jen-

nings, 7 N. Y. 547 ; Vail v. Vail, 7 Barb.

226; Tayloe v. Gould, 10 Barb. 388;

Scott V. Monell, 1 Eedf. 431; Mc-
Sorley v. Leary, 4 Sandf. Ch. 414;

Thomas' Estate, 1 Tuck. 367. The
peculiarity of the New York statute

of perpetuities (like that of Alabama,) in

limiting the number of lives in being,

within which an estate must vest, has

given rise to many cases in that state to

determine what limitations exceed this

allowance of two lives. The following

limitations have been held to be for more

than two lives in being, and therefore

void: to A and B for life, and if B die

without ciiildren to C on his attaining the

age of twenty-one years, Harris v. Clark,

7 N. Y. 242 ; in trust for testator's widow
for life—then for as many children as

testator may leave for their lives—with

remainder in fee to their children, and

power of sale to trustees limited to cases

where it may be necessary for payment

of taxes or improvements on the property,

Amory v. Lord, 9 N. Y. 403; to three

grandchildren, to take at the age of

twenty-one years, and trustee to take

charge of the property in the meantime.



516 BULK AGAINST PERPETUITIES. [OHAP. IX., § II.

male,) for life, and after his death to such of his children as shall

attain the age of twenty-one years, or, indeed, in the case of a devise

or bequest simply to the children of A (a male,) who shall attain

for life, with remainders to the five chil-

dren contingent on their attaining the

age of twenty-one years, and involving a

suspension during the life of A and the

minorities of the five children, Tayloe

V. Gould, 10 Barb. 388; to three

children—the income to be applied for

their education, &c., during their minority,

and the principal to vest (i. e., in posses-

sion,) at the age of twenty-one—if all

three die without issue to A, if living

—

if A not living, to B, if then living—and

if B not living, to B's heirs, Thompson

V. Thompson, 28 Barb. 432; to tes-

tator's widow for life, then to her daugh-

ter A for her life, and if she die without

children, and before her husband, to him

for his life, Woodruff v. Cooke, 47 Barb.

304; to executors to pay income in

their discretion to A and B for life,

and on the death of the survivor, to C for

life, with remainder to C's children,

Westerfield v. Westerfield, 1 Bradf.

137 ; to testator's widow for main-

tenance of her family (consisting of more

than two children,) and after her death,

executors to apply the income for the

maintenance of the family until Febru-

ary, 1840, De Kay v. Irving, 5 Denio

646, affirming 9 Paige 521 ; in trust

to pay the income to A for life, then an

annuity to B for life, and residue of the

income to C for life, and the whole in-

come after B's death to C for life—after

death of A, B and C to C's three children,

as soon as the youngest attain the age of

twenty-one years, for life, with remainder

to their children, O'Brien v. Mooney,

5 Duer 51; in trust to divide the

income equally among testator's heirs,,

(and the widow of any son,) and to divide

the principal after twenty-one years in the

trustee's discretion among the testator's

heirs and the issue of deceased heirs,

Craig V. Hone, 2 Edw. Ch. 554; in

trust to invest and divide income among
eight children for life, then to their issue.

Thorns V. Coles, 3 Edw. Ch. 330; to

pay income to four brothers for their

joint lives, and on the death of each,

among the survivors and the children of

the deceased brother, Colton v. Fox, 6
Hun 49; to testator's widow for life,,

and at her death to sell, convert into

cash, pay certain legacies and divide the

surplus among testator's children—this

was held void on account of the time that

must intervene betweeij the widow's death,

and the division of the property and the

consequent suspension, Manice v. Manice,

1 Lans. 348; to pay annuities to aU
the grandchildren of A, B and C until

the death of their parents—more than

two—Lorillard v. Coster, 5 Paige Ch.

172; affirmed, 14 Wend. 265; in trust

until the youngest of testator's child-

ren and grandchildren attaining the age

of twenty-one years shall have attained

that age—there being more than two of

them—Hawley a. James, 16 Wend,
61, reversing 5 Paige 318; in trust to

receive income for four daughters for

life, Van Vechten u. Van Vechten, S
Paige Ch. 104 ; for maintenance of tes-

tator's widow for life, and of her two
children until they attain the age of

twenty-one years, Scott u. Monell, 1

Kedf. 431; for four minor child-

ren, not to be sold until the youngest

survivor attain the age of twenty-one,

McSorley v. Learly, 4 Sandf. Ch. 414 j

to A, B and C severally, and if they

die childless, to the survivor—Cs share

to be paid on the death of testator's widow,

and the other shares on the sale of the

property in the discretion of the execu-

tors, McSorley v. Wilson, 4 Sandf. Ch,
515; in trust to pay life annuity to

A and to his wife, if she survive him—^re-

mainder to A's children as A may ap-
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majority, though not preceded by a life interest; in either case A may
eurvive the testator, and die leaving a wife encdnte, and, as such child

would not acquire a vested interest until his majority, the vesting

would be postponed until the period of twenty-one years beyond a life

in being, with the addition, it might be, of nine or ten months; and

if, to either of these hypothetical cases, we add the circumstance that

A, the parent, were (as of course he might be) an infant en ventre sa

mere at tiie testator's decease, there would be gained a double period

for gestation, (namely,) one at the commencement, and another at an

intermediate part of the period of postponement. To treat the period

of gestation, however, as an adjunct to the lives is not, perhaps, quite

point—and by his will A gave the fund to

trustees until his eldest son should attain

ihe age of forty-five or die (if that

happen sooner), and then to pay over,

Thompson v. Livingston, 4 Sandf. 539

;

to testator's widow and three children

until the youngest attain the age of

twenty-one, or, if he die before that, until

either child attain that age, Thomas'

Estate, 1 Tuck. 367; in trust for tes-

tator's three children, the trustee to

take the income until they arrive at

the age of twenty-one, with cross-

remainders on their death without issue

before coming into possession, and on the

like death of all, to their heirs, Wood
V. Wood, 5 Paige Ch. 596; to A in

fee, and if he have no children who at-

tain the age of twenty-one, over. Brown

1). Evans, 34 Barb. 594; to five

children for life, remainder to their re-

spective children and if they have none,

to the survivors. Persons v. Snook, 40

Barb. 144; Monarque v. Eequa,

53 How. Pr. 438; but contra,

Bulkley v. De Peyster, 26 Wend.

2i, aflSrming 8 Paige 295, where the first

limitation was for the life, not of the

children, but their mother. Within two

lives, valid.—The following have been

held to vest within the prescribed term

of two lives in being, and to be valid:

In trust for the maintenance of the issue

of testator's infant children during the

life of the two youngest then in being.

Gilman v. Eeddington, 24 N. Y. 9 ; for a

hospital to be incorporated within two

years, provided two lives named in the

will should last so long, Burrill v. Board-

man, 43 N. Y. 254 ; a deed in trust for

grantor's wife and children daring gran-

tor's life, with remainder at his death to

his children then living, Eogers v. Tilley,

20 Barb. 639; in trust for testator's

wife and minor children during her

life, and remainder to such children at

her death, Williams v. Conrad, 30 Barb.

524; in trust for maintenance of tes-

tator's widow for life, then for his

three children for life, (only two of whom
were living at the testator's death), Grif-

fen V. Ford, 1 Bosw. 123; in trust

for the support of A and B—on the

death of either his (several) interest to go

to for life—and at C's death to Cs
children, Westerfield v. Westerfield, 1

Bradf 137; in trust for testator's

widow for life—remainder in several

parts for A, B and C for life—and on

their death, over. Parks v. Parks, 9

Paige Ch. 107 ; in trust for testator's

widow and five minor children, to convey

to the children when the youngest attains

the age' of twenty-one, or on the death of

A and B, if that happen sooner, Levy

V. Hart, 54 Barb. 248; income to

children (more than two) in severalty,

and on their death, over, Cromwell v,

Cromwell, 2 Edw. Ch. 495
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correct. It seems more proper to say that the rule of law admits of

the absolute ownership being suspended for a life or lives in being, and

twenty-one years afterwards, and that, for the purposes of the rule, a

child en ventre sa mere is considered as a life in being.

Where the vesting of a gift to unborn persons is postponed for a

beptMtponed°' S^ed term exceeding twenty-one years, the gift is unques-

term£c?eding tionably void, although not preceded by a life; for the

ylara.^'°°* f^ct of the tcstator not having availed himself of the

allowance of a life does not enable him to take a larger number of

years. Thus, in Palmer v. Holford, (m) where a testator bequeathed

a sum of stock upon trust to raise an accumulated fund, and to trans-

fer such fund unto all and every the child and children of his son C T»

H., who should be living at the expiration of twenty-eight years, to-

be computed from the testator's decease, except an eldest or only son

;

and in case no such child should be then living, then to the children

then living of J. S., another son ; and in default of such child to J. S.,

if living, and so on to the children of two daughters whom he namedj

with the like substitution of those daughters ; Sir J. Leach, M. R.,.

said—" The expressed intention of the testator is that all the children,

of his son C. T. H., other than an eldest son, should take who were

living at the expiration of twenty-eight years, and that no person

should take before that period. If C. T. H. had such children bom
to him at any time within seven years from the *testator's death, thett

the vesting of the interests of such children who were unborn at the

death of the testator would have been suspended for more than twenty-

one years, and the gift, therefore, is too remote and void ; and the

gifts over not being to take effect until after the same period, which is

too remote, are necessarily void also, (w)

The principle of the above case clearly applies where any the most

inconsiderable addition is made to the term of twenty-one years ; there-

fore a gift, the vesting of which is postponed for twenty-one years and

a day, is void.

(m) 4 Euss. 403; [and see Speakman gency of J. S. being alive at the expiratioa

V. Speakman, 8 Hare 180. of tlie twenty-eiglit years, was necessarily

(n) It will be perceived that all the confined to a life in being : this was in

gifts over, including the gift to J. S. him- accordance with the general rule hereafter

self, were held void, though the vesting noticed, that every gift, limited after a
of that gift being subject to the oontin- gift void for remoteness, is also void.

[*254]
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[In deciding the question of remoteness, the state of circumstances

at the date of the testator's death, and not their state at
period to be

the date of the will, is to be regarded. Thus, if a testa- gZ^Siftes-

tor bequeaths money in trust for A for life, and after his
^tor-s death,

death for such of his children as shall attain the age of twenty-five,

which latter trust would be void if the testator were to die before A

;

yet if A should die before the testator leaving children, of whatever

age, the trust will be good, since it must of necessity vest or fail within

lives in being, viz. the lives of the children.] (o)

To the test of the rule settled by Cadell v. Palmer, every gift of

real or personal estate, by will or otherwise, must be brought. The
application of such test instantly shows that an executory An executory1... . * T ft . ft ,1 f, . f,

devise to arise
limitation to arise on an indeniiite laiiure of issue of any onanindefl-

, 1 1 • • 1 /. /
nite failure of

person living or dead, is void for remoteness
; [p)^° though J^sue, void,

(o) Vanderplank v. King, 3 Hare 17

;

Faulkner v. Daniel, Id. 216 ; Williams v.

Teale, 6 Hare 251 ; Peard v. Kekewich,

15 Beav. 173 ; Southern v. WoUaston, 16

Beav. 166, 276 ; Cattlin v. Brown, 11 Hare

382. The point is now never contested

;

see e. jr. 3 Ch. D. 645. The doubts once

entertained (10 Hare 112) in consequence

of what appeared to be a contrary decision

in Harris v. Davis, 1 Coll. 416 (where

however the question was not presented

in this view), must be considered as

removed.]

(p) Badger v. Lloyd, 1 Salk. 232;

Moore v. Parker, 1 Ld. Eaym. 37 ; Lady

Lanesborough v. Fox, Cas. t. Talb. 262
;

[Lepine v. Ferrard, 2 E. & My. 378;

Carter v. Bentall, 2 Beav. 551 ; Harding

V. Nott, 7 E. & B. 650.] But remember

stat. 1 Vict., c. 26, ? 29, as to wills made
since 1837.

15. The old rule of the common law

that a limitation over on failure of issue

meant upon indefinite failure of issue,

has been changed by statute in many
states. (See chapter 41, post.) But prior

to such change, and in states where no such

change has been made, limitations over

on indefinite failure of issue have been

held to be within the rule against per-

petuities, and void. See Morgan v. Mor-
gan, 5 Day 517 ; Fisk v. Keene, 35 Me.
349 ; Malcolm v. Malcolm, 3 Cush. 472

;

Nightingale v. Burrell, 15 Pick. 154 ; Con-

diet V. King, 2 Beas. 375 ; Ackerman v.

Vreeland, 1 MoCart. 23 ; Tator v. Tator,

4 Barb. 431 ; Hunter v. Hunter, 17 Barb.

25 ; Ferris v. Gibson, 4 Edw. Ch. 707

;

Couklin V. Conklin, 3 Sandf. Ch. 64;
Patterson v. Ellis, 11 "Wend. 259; Miller

V. Macomb, 26 Wend. 229 ; Eice v. Satter-

white, 1 Dev. & Bat. Eq. 69 ; Toman o.

Dunlop, 18 Penna. St. 72; Vaughan v.

Dickes, 20 Penna. St. 509; Haines v.

Witmer, 2 Yeag. 400 ; Mazyck v. Van-
derhorst, 1 Bailey Eq. 48; Postell v.

Postell, 1 Bailey Eq. 390 ; Cruger v. Hey-
ward, 2 Desaus. 94 ; Presley v. Davis, 7

Eich. L. 105 ; McCorkle v. Black, 7 Eich.

L. 407 ; Lyon v. A^alker, 8 Eich. L. 307

;

Curry v. Sims, 11 Eich. L. 489 ; Hamner
V. Hamner, 3 Head 398 ; Brattleboro' v.

Mead, 43 Vt. 556; Webster v. Parr, 26

Beav. 236 ; Fisher v. Webster, 14 L. E., Eq.

283. But tlie rule does not apply to a fail-

ure of "children," McLeod v. Dell, 9 Fla^

427—nor where there is anything in the

context to make it appear that the testa-
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it is to be observed, that in this and all other cases, if the executory

—unless en- dcvisc is Rn defeasance of or immediately! subsequent to

estate tau. an estate tail, it will be good, because the power whicn

resides in the owner of that estate to destroy all [defeating or] posterior

limitations, executory as well as vested, takes the case out of the mis-

chief of, and consequently out of the rule against, perpetui*ties. (q)

Thus, if a person, by deed or will, creates an estate tail, and annexes

to it a proviso divesting the estate in favor of another in case the

devisee, or his issue in tail, should at any time thereafter neglect to

assume the name and bear the arms of tlie testator, or in case another

property should at any future time devolve to him or them, or on any

other such event ; this executory limitation, though it would have been

clearly void, if engrafted on an estate in fee-simple, is good as applied

to an estate tail, (r)

[But to bring the case within this saving the event must be one

which will necessarily happen, if at all, at or before the determination

of the previous estate tail ; otherwise there will or may be an interval

during which the executory devise will be indestructible, and the limi-

tation will consequently be void aJb initio, (s)

But the remoteness of the event upon which a remainder after an

Difference estate tail is to vest is immaterial, since it is always barra-
between an . , .„ , .

executory ble as long as the estate tail continues ; and ir, being
devise and a ° iii
remainder. unbarred, it is not vested when the latter determines, it

fails for want of a particular estate. Thus, in Jack v. Fetherston, (<)

jaokn FeUier-
^^t^t^^ ^^^^ limited by settlement to T. S. W. for life,

''""• with remainder to his first and other sons in tail male,

tor intended a definite failure of issue on son, 72 Penna. St. 87 ; Zimmerman v.

the death of the first taker : issue spoken Wolfe, 4 Kioh. L. 329 ; Badger v. Hardin,

of as children, McLeod v. Dell, 9 Fla. 6 Rich. L. 149.

427 ; Matthis v. Hammond, 6 Rich. L. (j) Gulliver v. Ashby, 4 Burr. 1929;

399 ; death without issue under age [Att.-Gen. d. Miller, 3 Atk. Ill ; as to a
or before marriage, Jones v. Sothoron, 10 charge subsequent to an estate tail, Good-
Gill & J. 187; Adams o. Chaplin, win v. Clark, 1 Lev. 35; Faulkner tt

1 Hill Eq. (S. C.) 265 ; limitation over to Daniel, 3 Hare 199 ; Morse v. Ormonde,
mrvivor on death of first taker without 1 Euss. 382 ; Bristow v. Boothby, 2 S. &
issue, Mofiat v. Strong, 10 Johns. St. 465.]

12; Carson v. Kennerly, 8 Rich. L. 259. (r) Mcolls v. Sheffield, 2 B. C. C. 216}
See, also, Brashear v. Macey, 3 J. J. Carr v. Earl of ErroU, 6 East 58 ; Earl

Marsh. 91 ; Armstrong v. Armstrong, of Scarborough v. Doe d. Saville, 3 Ad,
14 B. Mon. 333 ; Simmonds v. Sim- & Ell. 897.

monds, 112 Mass. 157 ; Stevenson v. [(s) Banks v. Holme, stated below.

Evans, 10 Ohio St. 307 ; Berg v. Ander- (<) 2 Huds. & Br. 320.

[*255]
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and for default of such issue male, and in case of issue ^ay'Se's^'
female only of T. S. W., to T. S. W. in fee, and in case *™fan'e^^
o£/aUure of issue of T. S. W., then further limitations

'"'> '^«""»'*-

were made. It was argued that the ultimate limitations being deferred

till a general failure of issue of T. S. W., while previous estates were

limited to his issue male only, were too remote ; but Bushe, C. J., said

that tin's objection was in some degree founded on a misapprehension

of Mr. Fearne's meaning, and in not distinguishing the UmitaMon from

the event: the event might be such that it might happen either before

or after the future estate was to vest, and yet the possibility it might

happen after did not affect the nature of the limitation. So that the

remoteness of the event is immaterial, if the estate is not too remote.

In Cole V. Sewell (u) the same question arose as to the validity *of

estates limited by deed to take effect in case of a general
•' .,„ .

ColeD.Sewea
failure of issue by way of remainder after previous estates

tail limited to some only of such issue. Lord St. Leonards (then L.

C. Ir.) said :
" As to the question of remoteness, at this time of day 1

was very much surprised to hear it pressed upon the court, because it

is now perfectly settled, that where a limitation is to take effect as a

remainder, remoteness is out of the question: for the given limitation

is either a vested remainder, and then it matters not whether it ever

vest in possession, because the previous estate may subsist for centuries,

or for all time ; or it is a contingent remainder, and then, by the rule

of law, unless the event, upon which the contingency depends, happen

BO that the remainder may vest eo instaTdi the preceding limitation

determines, it can never take effect at all. There was a great diiEculty

in the old law, because the rule as to perpetuity, which is a compara-

tively modern rule (I mean of recent introduction, when speaking of

the laws of this country,) was not known, so that, while contingent

remainders were the only species of executory estate then known, and

uses, and springing and shifting limitations were not invented, the law

did speak of remoteness and mere possibilities as an objection to a

remainder, and endeavored to avoid remote possibilities : but since the

establishment of the rule as to perpetuities, this has long ceased, and

no question now ever arises with reference to remoteness ; for if a

limitation is to take effect as a springing, shifting, or secondary use,

not depending on an estate tail, and if it is so limited that it may go

{«) 4 D. & War. 1, corrected by the judge himself, and differing in some ma-

terial passages from 2 Con. & L. 344.

[*266]
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beyond a life or lives in being and twenty-one years and a few months,

equal to gestation, then it is absolutely void ; but if, on the other hand,

it is a remainder, it must take efiFect, if at all, upon the determination

of the preceding estate. In the latter case, the event may or may not

happen before or at the instant the preceding estate is determined, and

the limitation will fail, or not, according to that event. It may thus

be prevented from taking effect, but it can never lead to remoteness.

That objection, therefore, cannot be sustained against the validity of a

contingent remainder. If the remainder over had been regularly in

default of issue male of the daughters, it would have taken effect when

and if that failure happened. Now the remainder over is in default

of issue generally, but it can only take effect when and if there is a

failure of issue male, that is, upon the regular determination of the

previous estate; there is no distinction in the point of *perpetuity

between the limitations, either only can take effect at the same period.

The simple distinction is, that although the event happen, the latter

gift—depending upon the contingency—may never take effect; but

that introduces no question of remoteness." In a subsequent part of

his judgment, after citing a passage from Coke Litt. 378, which speaks

of a remainder depending on the contingency of one man dying before

another as being "a common possibility," he continued: "The con-

cluding words show that in those early times they were looking to the

period when the contingency might arise. The effect, however, of the

modern rule against perpetuities has been to render this doctrine obso-

lete, although it has rendered void successive life estates to successive

unborn classes of issue. In Nicolls v. Sheffield (x) the court held that

a proviso for shifting an estate after an estate tail was valid ; and Lord

Kenyon would not listen to an argument founded on remoteness,

because the limitation over might at any time be barred by the pre-

vious tenant in tail." He therefore held the remainder good. This

decision was affirmed in D. P. (y) Lord Cottfinham observed :
" It is

said that this last limitation is too remote, because, there being no pre-

vious limitation to issue generally, there might be a failure of all the

prior limitations and yet issue, as in tlie case of a son of a daughter,

might exist, so that this last limitation would not take effect But if

this be a remainder it would be barrable, (2) and the objection there-

(i) 2 B. C. C. 215. have been the case with an executory

(y) 2 H. L. Cas. 186. limitation, e. g. when the estates tail had

(?) This must be taken to mean " al- determined, see Banks v. Holme, infra, p.

ways barrable," which would not always *261.

[*257]
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fore would not arise." He then went on to show that the limitation!

in question was a remainder limited on a contingency, and therefore

good.

So in Doe d. Winter v. Perratt, (a) where the devise was to I. C. in

tail male, with remainder to the first male heir of the

branch of E. C.'s family who lived at H., the branch of

R. C.'s family who lived at H. might have consisted for an indefinite

time of females only : so tliat the gift to the first male heir who should

come into existence was too remote, had it not been limited by way of

contingent remainder; but being so limited, no doubt of its validity

was expressed on this ground ; the only question was, who was meant
by " first male heir."

The judgment of Lord St. Leonards in Cole v. Sewell has *beeu>

criticised, (6) as if it had asserted that contingent remain- Eemarkaon
ders were in no case subject to the rule against perpetui-

coie >). seweiv

ties, being sufficiently restricted by the rule which requires them to-

vest, if at all, at or before the determination of the particular estate.

But this does not appear to have been his real meaning. He nowhere

says that the event upon which the preceding particular estate (upon

which the contingent remainder is to depend) is limited to determine

need not be wdthin the limits allowed by the rule. On the contrary,,

he says, "The modern rule against perpetuities has rendered void

successive life estates to successive unborn classes of issue," (c) and (as

he has since remarked) (d) he relied on the previous estate tail. The-

rule here referred to prevents the existence of a particular estate which,,

by enduring to a too remote period, might support a too remote con-

tingent remainder; while in the case before him the estate tail removed

all question of perpetuity. The event upon which the particular estate

is to determine need not be, and in Cole v. Sewell was not, the same as-

the event upon which the contingent remainder is to arise : and the L.

C.'s judgment is directed only to show tliat where the former event is

not obnoxious to the rule against perpetuity, the remoteness of the

latter event is immaterial. It is quite consistent with the very words

of his judgment, and is required indeed by the general tenor of it, to

hold with Sir W. P. Wood (e) tiiat " a contingent remainder cannot be-

limited as depending on the termination of a particular estate whose-

determination will not necessarily take place within the period allowed

(a) 9 CI. & Fin. 606. G. 170.

[(6) See Appendix A. (d) Law of Prop., p. 120.

(c) See aijove, p. *257, and 2 D., M. & (e) 11 Hare 374, 375.
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by law ;" and that " a perfectly accurate statement of the law is made

in the able argument of Mr, Preston in Mogg v. Mogg, (/) where he

says ' a gift to an unborn child for life is good if it stops tiiere, but if

a remainder is added to his children or issue as purchasers it is not

good, unless there be a limitation of the time within which it is to

take effect:'" thus connecting, if not identifying, the rule against per-

petuities with the rule which prohibits the limitation of successive

•estates to successive unborn classes of issue.] (g)

*A term of years (like any other estate) may be made expectant by

.Term ofyems, way of remainder on an estate tail; but sometimes it
whether ulte-

"^

. , . . , i . i i
rior or preoe- happens that the term is so limited as to render it hard to

**"• say whether it is ulterior or precedent to the estate tail.

If the term is precedent to the estate tail, of course it cannot be

defeated by the acts of the tenant in tail : (A) and in such case, if the

trusts of the term are not to arise until the failure of issue under the

entail, those trusts are necessarily void. As, in Case v. Drosier, (i)

where a testator devised his estates at M. and T. to trustees for 500

years, upon the trusts after declared, and he then devised tlie M. estate,

subject to the term, to A. for life, with remainder to his sons and

•daughters in tail, in strict settlement, in the usual manner, with

remainder toB. and his sons and daughters, in like manner. He then

Revised the T. estate in a similar manner, except that B. was put in

the place of A. And the testator declared the trusts of the term of

•600 years to be, for the purpose (among others) of raising portions for

two granddaughters, payable at twenty-one, and further portions, in

ease either A. or B. should die withovi issue, and all which were to sink

in case they died under age and unmarried. Lord Langdale, M. B..,

thought that the words " without issue " meant without issue who were

objects of the prior limitations ; but as this might be a remote event,

and as there were no means by which the charges would be barred, the

trusts could not be supported. " They depend," he observed, " on a

/term, and that term is precedent to the estates tail, so that after a

(/) 1 Mer. 664. of E. P. 264; Appendix F, 9th ed. But

(g) See Gilbert Uses, n. by Sugd., p. see Cadell v. Palmer, stated on this point,

260. Mr. Joshua Williams treats the two post p. *279.

rales as independent, and denies the (A) Eales v. Conn, 4 Sim. 65.

validity of such successive limitations, (i) 2 Kee. 764, [affirmed by Lord Cot-

although restricted as suggested by Mr. tenham, 5 My. & Cr. 246. See Sykes «.

Preston. He gives a specimen of such Sykes, L. R., 13 Eq. 56, ace] ; and see

limitations which he considers to be un- Hayes' Introd. vol. 1, p. 135, vol. 2, p.

preoedented, and therefore invalid, Law 170, n., 5th ed.
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recovery by a tenant in tail, there would remain a term and a trust tp^

be performed ; a trust which could not be defeated, and a term whick
cannot be destroyed."

[Of course it is not the mere limitation of an estate tail—as, to the

first son of A, who never has a son,—but the vesting of it in the

devisee, which protects the trusts of the subsequent term. On the death

of A without having had a son the trusts will be good or bad, or, (if

severable) some good and some bad, according as they are within or
without the limits set by the rule against perpetuity.] (A)

The question, whether an executory limitation was precedent *or

subsequent to an estate tail, was much discussed in Doe d. Executory

Lumley v. Earl of Scarborough, [I) where lands were whether pre-

devised toA for life, with remainder to his first and other subsequent,

sons in tail, remainders over, with a proviso, that if the earldom of S.

should descend upon A or any of his sons, within the period of certain,

lives, or within the term of twenty-one years after the decease of the

survivor, his or their estate should cease, and the lands remain over as

if he or they were dead without issue. The eldest son of A suffered

a common recovery, and A joined in the conveyance for the purpose

of making a tenant to the prcecipe. The earldom afterwards devolved

upon A. It was held in the Exchequer Chamber (m) (reversing a

decision in B. E,.,) that the executory litaiitation was barred ; the court

being of opinion, that this was a mere proviso for the cesser of the,

old estates created by the will to which it applied, so as to accelerate

and let in the enjoyment of the remainders over, and not (as had been

considered in the court below) the creation of any new estate. The

judges in B. R. were of opinion that the proviso operated, not by way

of determining or defeating the estate tail of the son of A, but ante-

cedently to that estate, by preventing the estate tail from ever taking^

effect; and that the persons entitled in remainder had two distinct

estates, one of which was antecedent, and the other posterior to the

estate tail, and consequently, that the former could not be affected by

the recovery.

(k) Tregonwell o. Sydenham, 3 Dow See as to the last point, ch. XVIII., g 2..

194, where all the trusts were held void (l) 3 Ad. & Ell. 2, 4 Nev. & M. 724.

except the trust to raise the money, and (m) 3 Ad. & Ell. 897.

the money was held to result to the heir.
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The same species of reasoning by which a remainder or an executory

"Whether a re- limitation, to arise on the determination of an estate tail,
auaiiider, which

i . i i . i
is destructible, is supported, might Seem to have applied to a contmgent

remoteness. remainder, which was formerly liable to be destroyed by

the act of the owner of the preceding estate of freehold, no estate

being interposed for its preservation ; but the writer is not aware of

any authority for the application of the doctrine to such cases. If

therefore freehold lands, of which the legal inheritance was in the

testator, were devised to A for life, with remainder to his eldest son

who should' be living at his decease, for life, with remainder in fee to

the children of such eldest son who should be living at his (the son's)

•decease : although A in his lifetime might have destroyed all the

remainders, and the eldest son, after his (A's) decease, might have

destroyed the ultimate remainder in fee devised to his children, with-

•out being amenable either at law or in equity to the persons whose

€state^ were thus destroyed, such ultimate remainder would, neverthe-

less, have *been void for remoteness (n) on the ground that the destruc-

tion in these cases was effected by what the law called a tortious or

wrongful act, (though it was wrong without a remedy,) the perpetration

Effect of 8 and of which was not to be presumed. [And now the statute
9 Vict., c. 106. g ^^^ 9 yjp^_^ ^ jQg^ g g^ ^,j .^jj j^^^ deprived the owner

of the previous estate of freehold of the power of destroying the con-

tingent remainders depending on it, has also deprived those remainders

of any validity they might.have derived from their destructibihty.

The devise of an estate in reversion may, it seems, be void for

A devise of a
rcmotencss when a devise of an estate in remainder would

b7?Sd wheT "'Ot. A reversion is, in fact, a present interest, since it

*f '"rimafndl? Carries the service and rent (if any) during the subsistence
would be good.

Qf ^jjg particular estate
;
(o) and a devise of it, therefore,

contingently on a future event is, like a similar devise of any other

•estate in possession, an executory limitation which need not vest eo

instanti that the particular estate determines, and is void if the event

be too remote. Thus, in Bankes v. Holme, {p) where a settlor, having

the reversion in fee expectant on a failure of issue male of his sons

and issue general of his daughters, devised it on the contingency of

[(ji) Or by the rule already noticed Lloyd, 1 Ld. Eaym. 523 ; Bac. Uses 45
which forbids the giving of an estate for 46, cited Saud. Uses, ch. II., v. 2.

life to an unborn person, with remainder {p) 1 Euss. 394, n. ; Sugd. Law of

by purchase to his issue.] Prop. 351 ; and see Doe v. Fonnereau
(o) Preston on Merger, 246 ; Badger v. Bougl, 486.
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there being no child or children of his wife by him begotten, or (as

eventually happened) of there being such, but all of them dying with-

out issue ; it was held, that the devise was too remote and void, {q)

If the devise in this case had been such as to create a remainder ia fee,

such remainder could only have taken effect in case the general failure

of issue had happened simultaneously with the determination of the

estates tail to the sons and daughters, (?•) and up to that time would
have been barrable, and therefore not too remote. The devise of the

reversion on the other hand, though barrable during the subsistence

of the estates tail, would not necessarily have always been barrable,

since, taking effect as it did by way of executory devise, it must, if

held valid, have awaited the time when the issue general failed ; an

indefinitely long period might thus elapse between the determination

of the estates tail and the failure of issue general, during which the

reversion would have descended in fee to the testator's heir, who could

not have *barred the executory gift, and the rules against perpetuity

would have been infringed, (s)

Contingent remainders of copyholds were governed by the same

rules as contingent remainders of freeholds, except that How far same
,rt Til 1 -11 /»

rule applicable
the former were not liable to destruction by the owner of to eopyhoids.

the previous estate, (t) The statute 8 and 9 Vict., c. 106, by depriv-

ing the owner of a previous estate in freeholds of this power, has

removed the only point of difference between contingent remainders in

lands of those tenures, (w)

Contingent remainders (or, more properly, executory interests) of

trust or equitable estates are not governed by the same a different rule

. .n nil ni T
applies to con-

rule as contingent remainders of legal estates ; for they do tingent limita-°
. .

•' tions by way
not necessarily vest or fail upon the determination of the of remainder

•^

^ _
in equitable

previous estate, but await the happening of the contingency interests.

on which they are limited, (x) and are therefore invalid if that contin-

gency be too remote, (y) But, like executory devises, they are good

after an estate tail, if limited on an event which must necessarily

{q) But the devise might have been and see Morse v. Ormonde, 1 Kuss. 382.

supported on a distinct ground ; the tes- (i) Pickersgill v. Grey, 30 Beav. 352

;

tator referred to the settlement, and, so of estates pur autre vie, lb.

though he mis-recited it, he manifestly (u) Fearne, C. E. 320.

intended to devise his reversion, what- (x) Hopkins v. Hopkins, Gas. t. Talb.

ever it was. See ch. XL., ? HI., 5. 44, 1 Atk. 581 ; Chapman v. Blisset, Cas.

(r) The case would then have been t. Talb. 150.

similar to Cole v. Sewell. {y) Moneypenny v. Bering, 8 Hare 568,

[(g) Bristow V. Boothby, 2 S. & St. 465

;

590.
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happen at or before the determination of that estate, e. g., a trust for a

class to be ascertained at or before such determination. («)

These considerations bear upon an observation which has been

•What is the made (a) on the doctrine advanced in Cole v. Sewell (and

^At^l^^" the same would apply to- Doe v. Perratt,) to the effect that
Cole i>. seweu.

a^ Contingent remainder limited after an estate tail is not

void on account of the remoteness of the contingency on which it is to

arise. It is said that it was not necessary to the decision to lay down
any such rule, since the remainder was preceded by estates tail, the

owners of which might have barred it, and remoteness was thus obvi-

ated. But supposing this to have been the ground of the decision, it

must have applied equally had the contingent remainder, together with

the estate tail, been equitable and not legal interests : for the remainder

would then also have been barrable by the owners of the estates tail

:

and yet if those estates had determined without being barred, the con-

tingent remainder,—since it would not have failed, but would have

waited for the happening of the event upon which it was limited (a

period of indefinite duration,)—must clearly have been obnoxious to

the rule against perpetuities, and therefore void ah initio. It is abso-

lutely necessary therefore to assign some reason for the *validity of the

contingent remainders limited on a remote contingency in the cases of

Cole V. Sewell and Doe v. Perratt, besides that of their being barrable

along with the previous estates tail.

The validity of remainders limited on a remote contingency does not

The question appear to be affected by the act 8 and 9 Vict., c. 106, 5 8.
whetlier a con- f:^ .

•' ,. , , ,
tingei It remain- Under that act contmgent remainders which would pre-
der 18 void 19

i i r» ., t i inot aft^oted by yiously have failed through the determination by forfeiture,

c. 106, surrender or merger of the previous vested estate of free-

hold by which they were supported, are to take effect, notwithstanding

such determination, in the same manner in all respects as if sxich deter-

mination had not happened; that is to say, such remainders will still

fail in any case where they would formerly have failed if the previous

estate had determined by any other than one of the modes mentioned

in the act; and consequently when the previous estate determines by
any of these modes, the contingent remainders depending thereon will

be preserved only until the time when the previous estate, if it had

not been determined by one of these modes, would have determined

(«) Heasman v. Pearee, L. R., 7 Ch. (a) See Appendix A.

275.
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in any other manner, aud the contingent remainder must then take

effect or fail. Neither is a remainder limited on a remote —nor by 4o

/v» T 1 1 1 *"*^ ^^ Vict.,

eontmgency afiected by the statute 40 and 41 V ict., c. 33, o. 33.

which enacts that every contingent remainder thereafter created, which

would have been valid as a springing use or executory devise, had it

not had a sufficient estate to support it as a contingent remainder, shall,

in the event of the particular estate determining before the contingent

remainder vests, be capable of taking effect as if the remainder had

originally been created as an executory devise: for if the remainder

had been originally limited as an executory devise, to take effect on the

remote contingency, it would not have been valid.]

The most frequent instances of the transgression of the rule against

perpetuities occur in devises or bequests to classes, com- Most frequent-

prlsingeither individuals who may not come into existence 5L'S°of remote

at all during a life in being and twenty-one years after-
^^'

wards, or persons who may not be in esse at the death of the testator,

and the vesting of whose shares is postponed beyond majority. In the

former case, the rule is fatally violated, even though the gift to the

unborn objects is so framed as to confer on them vested interests imme-

diately on their birth.

An example of the latter kind is supplied by Dodd v. Wake, (6)

*where a testator bequeathed a sum of £3000 unto and
qj^j^ j^ ^^

amongst the children of his daughter M. M., "who shall tovS"afllf'

be living at the time the eldest shall live to attain the age »"=y°"'y-

of twenty-four years, and the issue of such of the children of his said

daughter, a* may then happen to be dead leaving issue," per stirpes.

M. M. had three children living at the testator's death ; but the ques-

tion -was, whether the bequest was not void for remoteness, inasmuch

as all these children might die under twenty-four, and then the legacy

could not vest in any child, until the expiration of twenty-four years

and upwards after the testator's decease. Sir L. Shadwell said :
" The

testator appears clearly to have intended, that only those children of

his daughter should take who should be alive when the eldest child for

the time being should attain the age of twenty-four, and, therefore, the

bequest is void for remoteness."

(6) 8 Sim. 616
;
[and see Boughton v. the age ; if, tlierefore, he does so in testa-

James, 1 Coll. 26, 1 H. L. Cas. 406; tor's lifetime, the gift is good, whatever

Griffith V. Blunt, 4 Beav. 264. But a the age prescribed, Picken v. Matthews,

gift to a class at a prescribed age includes 10 Ch. D. 264.]

none born after the eldest has attained
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It is proper to remark that, in the class of cases under consideration,

Distinction in a limitation which would as an executory devise be void
regard to re-

'
.

mainders. for remoteness, may be good as a contmgent remainder, on

account of the necessity, which the rules applicable to contingent

remainders impose, of its vesting, if at all, at the instant of the deter-

mination of the preceding estate for life. Such an estate, therefore, if

limited to a person who was in existence at the death of the testator,

necessarily restricts the devise within proper bounds. Thus if lands

of which the testator had the legal inheritance be devised to A for life,

"with remainder in fee to the children of A who shallr attain the age

of twenty-two, the devise in remainder will be good, because if at the

death of A no child has attained the vesting age, the remainder will

fail under the doctrine in question
;
(e) and if any child has attained

that age the devise will take effect in favor of such child to the exclu-

sion of any chi^d or children afterwards attaining the prescribed

age. (d)

[With respect, however, to equitable interests (and though the

Kuie different
authorities cxtcud Only to equitable interests by way of

to equMde' remainder in personalty, they must, it is conceived, equally
interests.

apply to trusts of inheritance, (e) a different rule prevails

;

as already stated, they await the happening of the event upon which

they are limited, notwithstanding the determination of the particular

*estate. They are therefore void when that event is too remote j and]

Gift of per- the fact that some of the objects eventually composing the
sonal estate to ni .,.. -Tn iii
a cjoes wiiioh class Were actually born withm the period allowed by the
maj/ comprise ,

objects too pule of law, will not render the gift valid, quoad those
remote, void '

^
*^

.

' ^

as to all. objects. Thus, in Leake v. Robinson, (_^) where certain

stock and moneys were bequeathed to W. E. R. for life, and after his

decease, to the child or children of the said W. R. R. who, being a son

or sons, should attain the age of twenty-five, or being a daughter or

daughters, attain that age, or be married with consent; and in case the

said W. R. R. should happen to die without leaving issue living at

the time of his decease, or leaving such, they should all die before any

of them should attain twenty-five, if sons, and if daughters, before

(c) Fearne, C. K. 4. [Festing v. Allen, Vict., c. 33, poet eh. XXVI.
12 M. & Wels. 279 ; Alexander v. Alez- (e) See Blagrove v. Hancock, 16 Sim.

ander, 16 C. B. 59. 371 ; Walker v. Mower, 16 Beav. 365,

(d) Brackenbury v. Gibbons, 2 Ch. D. where, however, the trust was executory.]

417. See further as to contingent re- (/) 2 Mer. 363.

mainders of this kind since 40 and 41
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they should attain such age, or be married as aforesaid, then to the

brothers and sisters of the said W. R. II., on their attaining twenty-

five, if a brother or brothers, and if a sister or sisters, on such age or

marriage as aforesaid. It appeared that five of the brothers and sisters

of W. E. E. were born before the testator's death, and it was con-

tended, therefore, that the bequest, though confessedly void as to those

born afterwards, was good as to these objects ; for that no case had

gone the length of deciding, that persons who are capable of taking

under a will, should not take, merely because they are joined in a

bequest with others who are incapable; but Sir W. Grant, M. R.,

held, that the bequest was void as to the whole, observing, with his

usual felicity :—" The bequests in question are not made to individuals,

but to classes ; and what I have to determine is, whether the class can

take. I must make a new will for the testator, if I split into portions

his general bequest to the class, and say, that because the rule of law

forbids his intention from operating in favor of the whole class, I will

make his bequests what he never intended them to be, viz. a series of

particular legacies to particular individuals ; or, what he has as little

in his contemplation, distinct bequests, in each instance, to difierent

olasses, namely, to grandchildren living at his death, and to grand-

children born after his death." [g)

*And even if all the members of the class had happened to be born

during the life of the tenant for life, or even in the lifetime of the

testator himself, the gift would nevertheless have been absolutely void,

as it is an invariable rule that regard is had to possible not actual

events, and the fact that the gift migM have included objects too remote

is fatal to its validity, irrespectively of the event.

Where the testator has combined with the remote class a living per-

son in such a manner as to constitute him a member of the Gift to a class

./. !• IT' ."i-,/. 1 including a
class, the girt to him cannot be distinguished irom, and named person,

therefore shares the fate of, the gift to the other intended objects with

which it stands blended and associated. (A) [This conclusion was

[(51) The books abound with cases in Geddes, 1 E. & My. 203; Southern 1;.

•which the decision in Leake v. Eobinson WoUaston, 16 Beav. 166 ; Merlin v. Bla-

has been followed; it will be sufficient to grave, 25 Beav. 125 ; Pickford v. Brown,

refer to some of them, Judd v. Judd, 3 2 K. & J. 426 ; Bead v. Gooding, 21

Sim. 525 ; Newman v. Newman, 10 Id. Beav. 478, 4 D., M. & G. 510 ; Bowland

51; Comport v. Austen, 12 Id. 218 ; Bing v. Tawney, 26 Beav. 67 ; Smith v. Smithy

V. Hardwick, 2 Beav. 352; Bull v. Pritch- L. E., 5 Ch. 342, referred to below,]

.ard, 1 Euss. 213, 5 Hare 567 ; Vawdry v. (k) Porter v. Fox, 6 Sim. 485.
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questioned by a learned judge, (i) who thought the gift to the living

person, when' associated with a gift to a " class " (all to take as tenants

in common,) ought not to fail any more tiian it would if it had been

associated with a gift to other named individuals to take with him as

tenants iu common. But the conclusion seems inevitable : for in the

former case the share of the living person could not be ascertained but

by reference to the number of members ultimately included in the

class ; and this could not be known within due limits. This it was

that made the living person one of the class, subject to all the condi-

tions that appertained to that character. Leake v. Robinson shows

that it is not the description of the legatees as children or grandchildren

that constitutes them a class, but the mode and conditions of the gift.

Sir W. Grant there observed, (j) that supposing the distinctfon made

(as was there attempted) between personscapable and persons incapable,

there was still the difficulty of adjusting the proportions in which the

capable children were to take, and in determining the manner and the

period of ascertaining those proportions.

Where this difficulty does not exist, the rule in Leake v. Robinson

Inly, where the ^°^ °°* generally apply. Thus; in Storrs v. Benbow, (ifc)

shmet^er^ whcre the testator bequeathed £500 to each child that

te^TliSS^ might be born to either of the children of either of his
Starrs v. Ben-

brothers, it was decided by Lord Cranworth that the gift

was valid as to the children of nephews who were born in the testator's

lifetime, and void as to the children of the other nephews. He said it

Void in part was a *mistake to compare the case with Leake v. Robin-
sharta aaoer- SOU. The leffacv givcu to One of the former sct of children
tajnable within o ./ o
the period. could uot be bad because there was a legacy given under a

similar description to a person who would not be able to take because-

the gift was too remote.

Again, in Griffith v. Pownall, (l) A had a power to appoint among.

Griffith o.Pow- ^11 t^6 children of B, begotten and to be begotten, and
"'^''

their issue ; and in default, to the children equally. All

the children that B ever had (six in number) were born at the time of

the creation of the power, and A appointed that the share which each

child of B, begotten and to be begotten, was entitled to in default of

[(i) Per Stuart, V. C, James v. Lord {k) 3 D., M. & G. 390. See also Wil-

Wynford, 1 Sm. & Gif. 58, 59. If the kinson v. Duncan, 30 Beav. Ill, as to the

gift were in joint tenancy, would the legacies of £2000 ; as to the residue the

whole fund accrue to the individual ? case was like Leake v. Robinson.

(j) 2 Mer. 390. (I) 13 Sim. 393.
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appointment, should be held in trust for-that child for life, and after

its death for its children. Sir L. Sliadwell, V. C, held the appoint-

ment valid. He said that, if the gift be of the bulk of the property

.amongst a set of persons collectively, some of whom are within the

rule of law as to perpetuity, but the rest of them are not, the gift is

void in Mo. That in the case before him the gift was not of the bulk

of the fund, but the testator merely directed how the share of each

daughter should go after her death. If there had been a seventh or

eighth daughter, the gift would have been bad as to their children

;

nevertheless, the gift to the elder children would have been good.

The distinction was disregarded in Greenwood v. Roberts, (m) where

the testator bequeathed personal property upon trust, Greenwood ».

1 • 1 1 1 mi Roberts, con-
among other things, to pay his brother Thomas an annuity fro.

of £200 a year, and after his decease to pay the same to and amongst

sxioh of his children as might be then living in equal shares during their

respective lives, and at the decease of any of them, he ordered, that so

much of the principal or capital stock as had been adequate to the

payment of the annuity to which tlie child so dying had been entitled

during his or her life, should be sold, and the produce thereof divided

equally amongst the children of him or her so dying, when they should

severally attain the age of twenty-one years; he gave them vested

interests therein ; and further directed that if any of the children of

his brother Thomas should at his (Tiiomas') death be dead and have

left issue, such issue should be entitled among them to the same sum

as they would eventually have been entitled to had their parents sur-

vived Thomas. Thomas survived the testator, and left a son Richard,

who was alive at the death of the testator ; but it was held by Sir J.

Romilly, M. R., that the *children of Richard could not take. He
said, " The gift is, in the iirst instance, distinctly to a class, namely, to

such of the children of his brother Tiiomas as may be then living,

and Richard takes a life interest in that bequest solely in his character

of one of those children. The gift over after the decease of those

children is not confined to such of the children of his brother as should

be alive at the testator's decease, and nothing points to Richard more

than any other child of Thomas, who might be born after the death

of the testator. I am of opinion that I must, upon the expression

used by the testator, treat ' the children of him or her so dying ' as

another class, and that I cannot, because the testator has directed that

(j») 15 Beav. 92.
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on the death of Thomas thefund is to be equally divided between such

of his children as shall be then alive, treat the bequest as if it had been

a separate set of bequests to each of such children as eventually con-

stituted the class; and therefore, in my opinion, he has given this

annuity to a class to be ascertained at a future period, and after the

death of each of the persons constituting that class to another class,.

some of whom are prohibited by law from taking, by reason of the

rule against perpetuities. If I am correct in this view, the rule in

Leake i;. Kobinson must apply. I am of opinion that Eichard is-

neither mentioned nor individually described in the will as a person

taking (to use Lord Cottenham's expression, in Roberts v. Roberts,) (m)

a separate and individual portion of the annuity bequeathed to Thomas,

but that he takes it as one of a class, and that his children intended

by the testator to take after his decease, are persons forming part of a

class, some of whom are precluded from taking, and consequently that

the gift over after his decease is void."

But Leake v. Robinson appears not to justify the use here made of

Eemarks on the word " class." The grandchildren were not all of one

Eoberta. '

class
J
there were as many separate classes of grandchildren

as there were children of Thomas, and although to save repetition the

gifts to all these classes were included in one set of words, the gift to-

each of them was wholly independent of the gifts to the others, its-

amount having been finally ascertained at the death of Thomas, when

the number of his children who survived him or predeceased him

leaving issue was known. A number of persons are popularly said to

What oonsti- form a class when they can be designated by some general

a class. name, as "children," "grandchildren," "nephews;" but

in legal lan*guage the question whether a gift is one to a class depends

not upon these considerations, but upon the mode of gift itself, namely,

that it is a gift of an aggregate sum to a body of persons uncertain in

number at the time of the gift, to be ascertained at a future time, and

who are all to take in equal or in some other definite proportions, the

share of each being dependent for its amount upon the ultimate num-

ber of persons. Thus a bequest of £1000 to the children of A, the

eldest child to take one moiety, the younger children the other moiety,

is, in ordinary language, a gift to one class of persons, namely, chil-

dren ; in the legal acceptation of the words it is a gift partly to an

individual, namely, the eldest child of A, and partly to a class, namely^

[(m) 2 Phill. 534.]
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his younger children. On the other hand, a gift to A, B and C, and
the children of D, share and share alike, may, legally speaking, be a

gift to a class, (n) but yet these persons would not in the ordinary

acceptation of the term form a class. Moreover, under a gift to a

class, if any of the class take, they take the whole ; the subject of gift

can never, therefore, be partly disposed of and partly undisposed of;

tliis shows that the grandchildren in Greenwood v. Eoberts did not

take as a class, for supposing the gift valid, the children of one child

of Thomas would have taken part of the fund, while another part

would have been undisposed of if another child of Thomas had no

children.

The principle of Griffiths v. Pownall prevailed in Cattlin v. Brown,(o)

where a testator entitled to the equity of redemption in cattiinn.

lands, subject to a mortgage in fee, devised them to T. B.
' " "= °

i, 1
<^*f' i'*''^ '^°^^

C. for life, with remainder to all and every his child and ^ p^^ only.

children during their natural lives if more than one ; and after the

decease of any or either of such child or children then the part or

share of him, her or them so dying was given to his, her or their child

or children lawfully begotten, or to be begotten, and to his, her or their

heirs as tenants in common. T. B. C. left several children, some born

in the testator's lifetime, some after his death ; and it was held by Sir

W. P. Wood, V. C, that the shares of the children born in the life-

time of the testator were well given to their children though the gift

to the other grand*children failed. He thought Green-
Explanation

wood V. Roberts was distinguishable because " the children
°*^Eo'bl?to by**

of the brother who were born and in esse at the death of '^°°'^' ^' ^

the testator, might all have been dead at the death of the brother, and

the case therefore fell within the rule in Leake v. Robinson. It was

a gift to a class, and all the members of the class might be persons

without the limits. The children born at the testator's death might

take no interest whatever. On this ground the decision in Greenwood

V. Roberts was no doubt perfectly right." And he intimated that the

[(re) Porter v. Fox, 6 Sim. 485 ; see pt. 2, 301. In In re Chaplin's Trusts, 33 L.

also Clark v. Phillips, 17 Jur. 886 ; In re J., Ch. 184, it was admitted by Wood, V.

Stanhope's Trusts, 27 Beav. 201 ; Knap- C, that naming some of a class did not

ping V. Tomlinson, 34 L. J., Ch. 7 ; Aspin- make it less a class
;
yet he held that the

all f. Duckworth, 3$ Beav. 307. In re named person having died befoi-e the

Ann Wood's Will, 31 Beav. 323 (as to testator, his share lapsed ; which seems

the lapsed share), and Drakeford v. Drake- contradictory.

ford, 33 Beav. 46 are contra: sed qu., and (o) 11 Hare 372. See also Vanderplank

as to the last-named case see 9 Jur. (N. S.), v. King, 3 Hare 1.]
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case before him might have been similar if the devise had been to the

sons of T. B. C. living at his decease, with remainder to their sons in

fee.

Sir R. Kindersley said (p) he was unable to see the distinction here

Eemarks there- referred to : it appeared to him that in Cattlin v. Brown
on by Kill- .ii i . ii- ii*
dersiey, V. c. precisely the same observation would arise, and that it

would be equally true that all the children of T. B. C. that were born

and in esse at the death of the testator might die in the lifetime of T.

B. C. He did not see how the observation or the ground of distinc-

tion applied ; and it struck him that the same reason which was given

Explanation "' support of Greciiwood V. Robcrts would have required

"^Eoberte'by^ Cattlin V. Brown to be decided in the same way. It must
EomiUy, M. E.

^j^^ ^^ obscrvcd that the M. R. himself declared (q) that

the gift to grandchildren in the latter case would undoubtedly have

been good if the class was to be ascertained at the death of Thomas

;

and he referred his decision to the clause which substituted the issue

of any child of Thomas who should die before Thomas, in the place

and to take the share of their parent, and to the fact that such issue

took no vested interests until they attained twenty-one, so that if the

children of Thomas who were living at the date of the will died before

Thomas and left children who died under twenty-one leaving remoter

issue, it would not be until these remoter issue attained twenty-one

that the class would be ascertained, or the number of shares ascertained

into which the fund would be divisible, and this would be too remote.

This was a new ground. It was not taken in the case itself; doubtless

Eemarksthere- because the Substitution clause said nothing about the age
""• • of twenty-one. But if this clause is to be understood as

80 referring to the previous gift to grandchildren in remainder, as to

import into itself the mention of that age, so also must it be deemed

to import the declaration that the *interests given were "vested."

Besides, the intermediate interest was given for the benefit of the

grandchildren during minority.

The distinction already noticed as liaving been taken by Sir W.
Wilson D.wii- Wood regarding Grecnwood v. Roberts, was disregarded

by him in Wilson v. Wilson, (r) The bequest there was
Gift held void ;; „ , ). ,^
in part only. of a sum 01 money upon trust to pay the income to the

[(p) Knapping u. Tomlinson, 34 L. J., (g) See Webster v. Boddington, 26

Ch. 3.
Beay. 136.

(r) 4 Jur. (N. S.) 1076, 28 L. J., Ch. 95.
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testator's wife during her life, and after her death in trust for the then

present and future children of I. L. who should be living at the death

o/ the testators wife, and who should attain the age of twenty-one or

marry, in equal shares ; and the testator directed that the shares of

eacli daughter should be settled upon trust for her for life, and after

her death for her children. Sir W. Wood, decided that the trust in

favor of a child of a daughter who was living at the death of the

testat')r was valid. He said, " I can conceive no ground why in respect

of a child of I. L. in esse at the time of the testator's decease there

should not be a direction that her share should be settled on her chil-

dren. In Porter v. Fox (s) and that class of cases the difficulty arises

from there being a gift to a class of persons some of whom can take

whilst others cannot. In these cases it cannot be ascertained what is

the share of each, and hence the gift is held void as to all.. Here, how-

ever, the children of each child of I. L. form a separate class, and the

share of each class is separately ascertainable."

Cattlin V. Brown was followed by Sir E. Kindersley in Knapping

V. Tomlinson, (<) where the devise was identical in its Knapping «.

terms with that in the former case. The V. C reviewed
1 1 • • • 1 r,

Gift held void
all the cases, and expressed his entire concurrence with Sir ™ par' on'y-

W. Wood's decision. Sir J. Eomilly, having also declared (m) his

approval of that decision, and having referred his own decision in

Greenwood v. Roberts to grounds which, at all events, remove it from

apparent opposition to the other authorities, {x) it must be taken as

settled that where the shares of all the separate stocks can be ascer-

tained within legal limits, as in those authorities, the rule in Leake v.

Robinson is not applicable so as to defeat limitations, otherwise valid,

of the separate shares.

Neither does the rule extend to cases where, in the event of tjie death

of any of the original class, another class is substituted in where the

r» f* 1 • 1 11 11 '11 remote gift is

his place. Thus, if a fund is bequeathed to the children substitutional
^ ' ... that alone

of A (a person living at the testator s death,) and if any of '"Us.

them *should die before the period of distribution (e. g. before attain- •

ing the age of twenty-one) his share is given to his issue, to vest in

them at twenty-one; here the substituted gift to issue of a child born

after the testator's death is obviously too remote, and the child's share

(«) 6 Sim. 485. ix) Arnold v. Congreve, 1 K. & My.

(«) 34 L. J., Ch. 3, 10 Jur. (N. S.) 626. 205 (where the point was not taken) is

(m) In Webster v. Boddington, 26 Beav. overruled.]

137, 138.
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remains undisturbed ; but the substituted gift to issue of a child born

in the testator's lifetime is valid, for the fund is, in any event, to he

divided into as many shares as there are members of the original class,

i. e. children of A ; as in Wilson v. Wilson, the issue of each child of

A forms a separate class, whose share is separately ascertainable, (y)

On the other hand, if the gift to the issue is not substitutional but

otherwise, Original and concurrent with that to children, as, if the

concurrent. bcqucst be to such of the children of A as attain twenty-

one, and the issue who attain twenty-one of such of the children of A
as die under twenty-one, per stirpes. Here they all form but one class,

the share of no one of whom can be finally ascertained without refer-

ence to the shares of all the others. And as some of this class may

obviously not be ascertained within a life in being and twenty-one

years, the whole gift fails. (2) It is true that, according to the terms

of the gift, the minimum share of each would be ascertained within

a life in being {i. e. the life of A) and twenty-one years after. But the

maximum would remain uncertain until it was seen whether the i«sue

of any child dying under age and leaving issue did or did not attain

twenty-one, which would clearly be beyond the legal period.]

The doctrine that the validity of a gift is to be tried by possible, not

actual events is, of course, applicable no less to gifts to individuals

than to gifts to classes. If, therefore, the devise *or bequest be in

[(y) Packer v. Scott, 33 Beav. 511, ap- gift over this would have been a vested

pears to be a case of this kind; but the gift to the children of S., with a substitu-

report is very imperfect. The question tional gift to grandchildren (In re Ben-

whether a gift is original or substitutional nett's Trusts, 8 K. & J. 280 ; Baldwin v,

is not peculiar to the subject of remote- Eogers, 3 D., M. & Gr. 649) ; but the gift

ness. It is dealt with post ch. XXX., § 3. over was held to show that no children

See also ch. XLIX., 2 1. One example of S., except such as were living at the

will here be useful. In Stuart v. Cock- period of distribution, were objects of the

erell, L. K., 5 Ch. 713, the bequest was to gift, and that the children then living

S. for life, remainder to his eldest son for and the children of such of the children

life, remainder to E. for life, and after the as were then dead formed one class,

death of the survivor of the tenants for (z) Smith v. Smith, L. E., 5 Ch. 342;

life " to the children of S. share and Stuart v. Cockerell, mp. ; Seaman v. Wood,
share alike if more than one, and if but 22 Beav. 591 ; Webster v. Boddinglon, 26

one then to such one child and the child Beav. 128; Hale v. Hale, 3 Ch. D. 643
j

or children of such of the children of S. Bentinck v. Duke of Portland, 7 Ch. D.

as shall be then dead, according to the 693. In In re Mosele/s Trusts, L. E., 11

statute of distribution ; but in case there Eq., 499, 502, it was overlooked that issue

shall be no child or grandchild of S. then as well as children were required to attain

living, then " over. At the death of the twenty-one : this made the whole gift

testatrix S. had no child. Without the void.
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favor of an unborn person, who may not answer the required descrip-

tion within a life and twenty-one years, it will be void, although a

person should happen to answer the description within such period.

Thus, if a testator give real or personal estate to an unborn person,,

who shall thereafter happen to acquire some personal qualification,,

which is attainable at any period of life, and is not necessarily confined

to minority, as in the case of a gift to the first son of A who shall

obtain a commission in the army, take a degree at the university, or

marry, (a) it is conceived that the gift would be void, even though A
should happen to have a son who should answer the required qualifica-

tion before the age of twenty-one.

[Thus, in Lord Dungannon v. Smith, (6) where a testator devised

leaseholds in trust for his grandson A for life, and after LordDungan-

his death "to permit such person who for the time being
n™"- smith,

would take by descent as heir male of the body of his said grandson>

to take the profits thereof until some such person should attain the

age of twenty-one years, and then to convey the same unto such person

so attaining the age of twenty-one years " absolutely, with a gift over

" if no such person should live to attain " that age. The eldest son

of A attained twenty-one in his father's lifetime, and claimed, the

property as having, in event, vested within legal limits. He contended

that the devise might be read as containing separate gifts, to the eldest

son, if he attained twenty-one, if not, to the first other heir male who
should attain that age ; but it was held otherwise, for there was no

gift to the eldest son, except as one of a set or series of persons, any

one of whom might come within the description, whether he was^

within the limit or not, and there was no authority for moulding or

splitting the bequest in the manner proposed. The case was consid-

ered to be analogous to Leake v. Robinson.

Again, in Hodson v. Ball, (c) a gift over of a share of any child of

the testator, in case of failure of its issue at any time during the life-

of the child's husband or wife, was held void ; since the husband or

[(o) To these may be added the case Law of Prop. 342, and see Ibbetson v.

of a gift to the first son of A who shall be Ibbetson, 10 Sim. 495, 5 My. & Cr. 26 ;.

in holy orders (as in Proctor v. Bishop of Wainman v. Field, Kay 507 ; also Merlia

Bath and Wells, 2 H. Bl. 358), for al- v. Blagrave, 25 Beav. 125 ; and of. Har-

though such orders are never conferred rey v. Harvey, 5 Beav. 134.

on any one under the age of twenty-three, (c) 14 Sim. 558. See also Lett v. Ean-

yet A may have a son who is qualified dall, 3 Sm. & Gr. 83 ; Buchanan v. Harri-

and takes orders in his lifetime. son, IJ. & H. 665
;
In re Merricks' Trusts.

(6) 12 CI. & Fin. 546, 10 Jur. 721, Sug. L. K, 1 Eq. 551.
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•wife might be a person not born at the *testator's death, and might

:survive the child more than twenty-one years, and the gift over would

thus take eifect after the expiration of a life and twenty-one years.

Again, where freehold lands are limited in strict settlement, and

Vesting of per- leasehold or other personal property is vested in trustees,
-flonal property

i i i i
Riven in strict upon Corresponding trusts, but so as not to vest absolutely
settlement ^

. , „
mustnotbede- in awu tenant 111 tail till he shall attain the age of twenty-
feri'ed till any •> a j

tenant in tail Que years, but on his death under age to devolve as the
attains twenty- J J b
'*'"^- freeholds, this trust, so far as it is limited in favor of ten-

ants in tail, is void, since by the death of successive tenants in tail

under ag6 and leaving issue the vesting of the leaseholds might be

deferred beyond the period allowed by law. Care should therefore be

taken that the vesting is only deferred till some tenant in tail by pur-

chase attains the age of twenty-one years, (d) Similarly in all cases

where under a deed or will a strict, settlement is created, and (as is

susually done) power is given to the trustees during the minority of any

j)erson entitled under the settlement to manage and let the property

and receive the rents and profits, (e) or to cut timber and sell it, (/) and

invest the moneys arising thereby in the purchase of other lands to be

settled to the same uses, the exercise of these powers must be carefully

restricted to the period of the minorities of tenants in tad by purchase,

else the powers will be altogether void, (g)

[(d) This is the common form, David-

son's Common Forms, p. 216. If the

clause stops short with the proviso against

^.bsolute vesting, and omits the conclud-

ing gift over, remoteness is avoided with-

out help of the words "by purchase."

For then there is no gift of the personalty

except in the primary trust, and under

this trust it vests absolutely in the first

'tenant in tail by purchase : and the pro-

viso, being but an accessory to that, must

he construed also to relate only to tenant

in tail by purchase, Christie v. Gosling,

L. E., 1 H. L. 279 ; Martelli v. Holloway,

L. E., 5 H L. 532. According to this

-construction, however, the intention to

:keep the two species of property together

as long as possible, fails. The concluding

^ift over is required to effectuate this in-

tention, and as this gift contains trusts for

lenants in tail taking by descent, the rule

[*274]

of construction established in Christie v.

Gosling is inapplicable, and the words
" by purchase " are needed to obviate re-

moteness; see Gosling v. Gosling, 1 D.,

J. & S. 16. See further on this subject,

post ch. XLIV., ? 3.

(e) Lade v. Holford, 1 W. Bl. 428,

Amb. 479, Fearne C. E. 530, n. ; Browne
V. Stoughton, 14 Sim. 369 ; Scarisbrick v.

Skelmersdale, 17 Sim. 187; Turvin n.

Newcombe, 3 K. & J. 16; Floyer u.

Bankes, L. E., 8 Eq. 115 (where, how-
ever, the powers were annexed to an an-

terior term).

(/) Ferrand v. Wilson, 4 Hare 373.

{g) Observations on Browne v.

Stoughton.—Mr. Lewis, in the supple-

ment to his work on perpetuities, doubts

the correctness of the decision in Browne
V. Stoughton, conceiving that such trusts

are, like executory limitations engrafted
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*Tlie invalidity of such trusts admits, however, of one exception^

namely, where the fund arising therefrom is to be applied ^"'® against

in discharge of encumbrances affecting the estate, {h) for ^ acoumu?£-'^

then they only prescribe a particular mode of paying the mentof debte.

on an estate tail, barrable along with

the estate tail, and therefore not void

for remotemess. But the trustees clearly

have an actual estate in the lands, which

estate is not subsequent or collateral,

but anterior to the estate tail, and the

trusts declared cannot therefore be af-

fected by any act of the tepant in tail.

This is clear from Marshall v. HoUoway,

where there was no term anterior to the

estate tail, nor was the destination of

the accumulated fund (if made) too re-

mote, being identical with that of the

general personalty, the gift of which

was held good. The sole ground of the

determination therefore was, that the

trust for accumulation could not be split

or severed, so as to place part before

the first estate tail (which would be

neither too remote nor barrable), and

part after (which would be too remote if

it were not barrable). The whole was an

entire limitation, and must stand or fall

together. "The other was the better

view, but the point is now well settled,"

Sag. Law of Prop. 349. If in Browne v.

Stoughton the trust had been barrable

along with the estate tail some startling

results would follow. Suppose, for in-

stance, that instead of an accumulation

being directed during minority, it had

been directed during the first twenty-one

years after the testator's death to raise

money for payment of legacies, it must

follow that the tenant in tail, if of full

age, could bar the trust, and deprive the

legatees of their legacies. Browne o.

Stoughton, cannot therefore be distin-

guished from Lord Southampton o. Mar-
quis of Hertford, 2 Ves. & B. 54, on the
ground that, in the latter, a term was
created anterior to the estate tail ; indeed

Lord Eldon, in Marshall v. Holloway, 2:

Sw. 445, expressly said that that made no
difference. See also 3 Jur. (N. S.), pt. U.,

181. Mr. Sanders went even further

than Mr. Lewis ; in an opinion—Sanders-

on Uses, (5th ed.) p. 203, n.—he says,

with respect to Lord Southampton v. Mar-
quis of Hertford, " It is not easy to dis-

cover the ground of the decision, but it is-

to be observed that the term of 1000 years^

preceded the limitations in tail; and it

seems to be inferred that a recovery by
tenant in tail, subject to the term, did not

destroy the preceding trusts of the term.

If this be the case, there is a great fallacy

in the inference ; for the trusts of a term

created for the purposes of a settlement,,

must follow the ultimate devolution of

the inheritance, and not the inheritance

the trusts of the term. A recovery by

tenant in tail would acquire the fee sim-

ple, and render the term attendant on the-

inheritance discharged of the trusts for

accumulation." But Case v. Drosier {ante

p. 259) shows that Mr. Sanders' opinion

does not represent the accepted view of

the law on this point. In Meller v. Stan-

ley, 2 D., J. & S. 183, whei-e one having

freeholds for lives devised his real and

personal estate to trustees, and directed

them to keep up the policies on the exist-

ing lives (which he had insured), and

from time to time to renew the lease and

insure the new lives; and subject as

(A) Lord Southampton v. Marquis of

Hertford, 2 Ves. & B. 54, see p. 65 ; Bate-

man V. Hotchkin, 10 Beav. 426 ; Briggs

V. Earl of Oxford, 1 D., M. & G. 363, and

see Bacon v. Proctor, T. & E. 40. In the

two first-cited cases there was a preceding

term, so that it is absolutely necessary to

refer- them to this special ground. See

also Gilbertson v. Kichards, 5 H. & N
453.
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encumbrances, which in case of a mortgage, the encumbrancer himself

might adopt by entering into receipt of the rents and profits, and may

at any time be put an end to, either by the owner paying the encum-

brance, or the encumbrancer enforcing his claim against the corpus of

the property ; thus there is no restraint on alienation. As the pay-

ment of all the debts of a testator can now be enforced out of his real

as M'ell as his personal estate, there seems, on the principle above noticed,

no reason at the present day to doubt the validity of a trust for the

accumulation for any period, however long, of the income of all or

any part of a testator's property, whether real or personal, for the

purpose of paying his debts.] (i)

*A testator is in less danger of transgressing the perpetuity-rule,

As to provisions whilst providing for his own children and grandchildren,

<iren. than when the objects of his bounty are the children and

grandchildren of another, since, in the former case, he has only to

avoid postponing the vesting of the grandchildren's shares beyond

their ages of twenty-one years, and then the fact of the gift extending

to after-born grandchildren would not invalidate it, because all the

children of the testator must be in esse at his decease, and their children

must be born in their lifetime, so that they necessarily come into exist-

ence during a life in being. On the other hand, a gift embracing the

whole range of the unborn grandchildren of another living person

would be clearly void, though the shares should be made to vest at

majority or even at birth, for the grandfather might have children

born after the testator's decease ; and as the gift would extend to the

children of such after-born children, it would be absolutely void for

remoteness, and that, too, acording to the principle already laid down,

without regard to the fact of there being any such child or not.

Of course a testator may so frame and mould his disposition as to

Testator tTMij/ make its validity depend on subsequent events; or, in
mould his dis- ,,-, r- ,• ^ r- •

position accord- other words, avail himspit 01 the course oi circumstances
ingtosubse-

^ , . ., .

-quent evento. posterior to the making of his will, in order to get as wide

a range of postponement as possible ; for instance, he may convert the

aforesaid he gaye the property to A for thought, however, it was valid as to all,

life, remainder to his first and other sons since there must necessarily be a person

in tail, &c. : Turner, L. J., said he was who within the lawful period would have

not satisfied that the trust could (as was absolute command over the estate and

contended) be held valid as to renewal consequently over fhe trust,

on the dropping of existing lives, and in- (t) Tewart v. Lawson, L. E., 18 Eq.

valid (for remoteness) as to others; he 490.]
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intended estate tail of a person then unborn, into an estate for life in
case of his happening to come in esse in his (the testator's) lifetime.

In all cases of failure under circumstances of this nature, the defici'ency

- is one not of power but of expression ; and the question in every
instance is, whether the testator has clearly shown an intention to take
the most ample range or period of postponement, which subsequent

circumstances admit of A point of this kind was much Toiiemaoher.

canvassed under the will of Lord Vere, (/«) *who be- gf^"^^"^*""

queathed to trustees all his household goods, furniture, pictures, books,
linen, &c., upou trust to permit his wife to have the use Devise toaper-

of them during her life, and, upon her death, to permit no"MswCTa

ills son A B to have the use of the same goods, &c., for cation within
»...« , -^ o»7 allowed period,
nis Jite, and, upon the decease of the survivor of his fthe ^^^<^ ™'<'' i"^-

,.. .
^ speotively of

testator s) wiie and son, m trust for such person as should ®™°*'-

from time to time be Lord Vere, it being his will that the goods, &c.,

after the decease of his wife, should from time to time go and be held

and enjoyed with the title of the family, as far as the rules of law and

•equity would permit. At the death of the testator, the title of Lord
Vere descended upon his son, the legatee for life, upon whose decease

it descended to his son, (the testator's grandson, who was also living at

the death of the testator,) and, upon the death of the grandson, it

•descended to the testator's great grandson, who was born after the

death of the testator. The chief struggle was between the personal

representatives of the grandson and those of the great grandson. As

{k} Lord Deerhurst v. Duke of St. Al- he entitled in possession under the limita-

bans, 5 Mad. 232 ; S. C. in D. P., rwm. tion in Ms will, with remainder (in effect)

ToUemache v. Earl of Coventry, 2 CI. & to his issue in strict settlement. When
Fin. 611, 8 Bli. 547 ; compare this case the time arrived for laying out the money,

•with Tregonwell v. Sydenham, 3 Dow 194, it happened that the person entitled in

where a testator, after devising lands possession under the limitation in ques-

(subject to certain terms for years which tion was not in esse at the testator's death,

lie created for the purposes thereinafter and therefore could not be made tenant

mentioned) to A for life, remainder to for life with remainder to his issue ; but

his first and other sons in tail male, with the grounds on which Lords Eedesdale

remainder to the eldest daughter of A in and Eldou rested the decision of the

tail general, with remainders over, house show that if the person entitled in

•directed that when a certain sum of possession had happened to be a person

money should be raised out of the rents in esse at the testator's death, the trust

of his lands under a term of sixty years,* for laying out the money would in their

fte same should be settled to the use for opinion have been legal. See the willSi sai

3 of the person who happened then to stated at length, post ch. XVIII., § 2.

* This was before the Tellusson act, post 2 3.
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the former was boru in the testator's lifetime, it was clear, that he

might 16 have been made legatee for life, with remainder absolutely to

the person next in succession, and the question, therefore, was, whether

16. Mr. Lewis, in his work on perpe-

tuities, (pp. 478-481,) says: "The rule

requiring all future limitations to be such

as, if they take effect at all, will neces-

sarily operate within the period of lives

in being and 21 years, obviously con-

demns as invalid every gift of a future

interest in property made to depend on

an event which, although it may possibly

happen within the allowed period, may
possibly aJso not happen until after the ex-

piration of such period. * * * I,et

the event contemplated be what it may
and the probability of its early occurrence

as great as it may be, it will in every case

be of too remote expectancy, and a limi-

tation upon it will therefore always be

void unless, either from the nature or in-

ternal quality of the contingency or from

express provision and restriction, it be

certain that the event, which is to give

effect to the limitation, will happen if at

all within the period of lives in being

and 21 years." See, too, the remarks of

Gray, J., in Jackson v. Phillips, 14 Allen

(Mass.) 572: "The general rule is that

if any estate, legal or equitable, is given

by deed or will to any person in the first

instance, and then over to another per-

son, or even to a public charity, upon the

happening of a contingency which may
by possibility not take place within a life

or lives in being (treating a child in its

mother's womb as in being) and twenty-

one years afterwards, thp gift over is void,

as tending to create a perpetuity by mak-

ing the estate inalienable ; for the title of

those taking the previous interests would

not be perfect, and until the happening

of the contingency it could not be ascer-

tained who were entitled. Brattle Square

Church •!. Grant, 3 Gray, 142. Odell v.

Odell, 10 Allen, 5, 7. If therefore the

gift over is limited upon a single event

which may or may not happen within

the prescribed period, it is void, and can-

not be made good by the actual hap-

pening of the event within that period."

To make a gift valid as regards the laws

of perpetuity it must be such that, it not

only may but must take effect within the

prescribed period. Gifts, therefore, which

seem to contemplate, and may involve,

a longer suspension, are void. Thus in

general gifts to a secular corporation not

authorized by law to take property by

devise—see Andrew v. New York Bible

Soc, 4 Sandf S. C. (N. Y.) 156; Theol.

Sem. V. Childs, 4 Paige Ch. 419;

King V. Eundle, 15 Barb. 139;

Wetmore v. Parker, 52 N. Y. 450 ; Ad-
ams V. Perry, 43 N. Y. 487 ; Needles v.

Martin, 83 Md. 609; Clark's Trust, 24

W. E. 233 ; 1 L. E., Ch. Div. 497 ; Cocks

V. Manners, 12 L. E., Eq. 574. So, where
the object of the gift involves a perpe-

tuity, as a scheme for an agricultural

school. Levy v. Levy, 33 N. Y. 97, re-

versing 40 Barb. 585 ; or for a village

library, Leonard v. Burr, 18 N. Y. 96 ; or

a subscription library, Caine v. Long, 2

De G., F. & J. 75 ; or for keeping up
tombs and burying grounds, McLeod ».

Dell, 9 Fla. 427 ; Eiohard v. Eobson, 31

Beav. 244; Fowler v. Fowler, 10 Jur.

(N. S.) 648 ; Neo v. Neo, 6 L. E., P. C.

381—in this case there was a house also

to be kept up for a residence for testator's

family, also a perpetuity ; or to manage
property until certain mortgages can be
paid off out of the rents, Eillam v. Allen,

52 Barb. 605 ; or a devise on condition

that the minister reside on the property

with executory devise over on breach

—

the devise over being held too remote,

Chui'ch in Brattle Square v. Grant, 3
Gray (Mass.) 142; or a conveyance not

to take effect " until the mill pond 8h§,U

cea,se to be used for the purpose of carry-

ing any two mill wheels," Welsh v. Fos-
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the -will authorized such a construction. Sir J. Leach, V. C, before

whom the case was originally brought, decided in the affirmative ; his

honor observed—" He gives to such person as shall from time to time

ter, 12 Mass. 97. So, where the language

of the will requires it expressly. Smith

V. Danwoody, 19 Gra. 237 ; Best v. Conn,

10 Bush (Ky.) 37 ; Att.-Gen. v. Greenhill,

9 Jur. (N. S. ) 1307. But where the prop-

erty is to he converted into a perpetual

fund, the idea of perpetuity was held to

he excluded, in Moore v. Moore, 4 Dana
(Ky.) 354. In St. Armour v. Eivard, 2

Mich. 294, provision for a succession of

life estates, the land never to be alienated,

was held void ; so, also, AUyn v. Mather, 9

Conn. 114 ; Parfitt v. Hember, 4 L. E., Eq.

443. The cases arenumerouswhere the gift

is void on account of a perpetuity being

made possible, although not necessary or

even probable, by the provisions of the

will. Thus Schettler v. Smith, 41 N. Y.

328 ; but see Jemison v. Smith, 37 Ala.

185, where the gift was to testator's widow

for life, with remainder to her children

and the heirs of the body of those de-

ceased, and was held not to be too re-

mote; in Waldo v. Cummings, 45 111. 421,

Judge Walker says : "A perpetuity is

defined to be a limitation taking the sub-

ject thereof out of commerce for a longer

period of time than a, life or lives in

being and 21 years beyond ; and in case

of a posthumous child a few months

more, allowing for the time of gestation.

Bouv. Law Diet. Gilbert in his treatise

on uses defines it to be such a limitation

of property as renders it inalienable be-

yond the period allowed by law. Gilbert,

Uses by Sugden 260 and note. Lewis, in

his treatise on perpetuities, defines it to

be ' a future limitation whether executory

or by way of remainder and either of

real or personal property which is not to

vest until after the expiration of, or will

not necessarily vest within, the period

fixed and prescribed by law for the crea-

tion of future estates and interests and

which is not destructible by the persons

2

for the time being entitled to the prop-

erty, subject to future limitation, except

with the concurrence of the individual

interested under that limitation.' Lewis
Perp. 164. And an examination of the

authorities will verify the correctness of

the definition as well as the period of

limitation specified by Bouvier." In

Loring v. Blake, 98 Mass. 253, there was
a devise to trustees for the life of each

child of testator, and of the surviving

husband or wife of each, and on the

death of the child without leaving hus-

band or wife, or of such husband or wife,

to the use of his or her children. In this

case. Wells, J., says: "It was possible

that a child of the testatrix might
marry a person not in being at the time

of her decease and that such person

might be the survivor of the marriage.

In that case a limitation of her estate not

to take efiect until after the decease of

such unborn person would be in violation

of the rule against perpetuities because it

would not be supported by the definite

measure of a life or lives in being and 21

years after. * * * The rule however
regards not the possession but the title or

absolute right. If that vests within the

prescribed period, the rule is satisfied.

* * * The enjoyment is postponed to

enable the surviving husband or wife to

receive the income during life, but the

title, the absolute interest in remainder,

is fixed at the decease of the child. * *

* The limitation of a life interest to a

surviving husband or wife, who may not

have been born at the time of testatrix's

decea.se, does not tend to make a perpe-

tuity, because the interest, although con-

tingent during the life of the chUd, be-

comes vested at the death of the child,

and the limitation over, as we have al-

ready seen, is not at all dependent upon

such life interest, but itself also becomes

M
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be Lord Vere, because his purpose is, that the enjoyment shall be con-

tinued with the title of the family, as far as the rules of law and

equity will permit ; in other words he gives to such person as shall

from time to time be Lord Vere, with a declaration that each Lord

Vere, in succession, shall take the use and enjoyment until there be a

Lord Vere who cannot, by the rules of law and equity, be confined to

the use and enjoyment only. {I) This declaration, therefore, is nothing

more than a legal qualification of the prior general description of his

legatees, and the effect is the same as if the will had been in the fol-

lowing form :
—

'Upon trust for such person as shall from time to time

be Lord Vere, it being my intention that the absolute interest shall

not vest in any Lord Vere, who may, by the rules of law and equity,

be *limited to the use and enjoyment only.' (m) In this view of the

case, there is a direct gift, and nothing executory. By the rules of

law and equity, every person living at the death of the testator, who
should become Lord Vere, might be limited to the use and enjoyment

only, (m) The son and grandson of the testator were living at his

death, and both, therefore, limited to the use and enjoyment only
;
(m)

but the child who succeeded the grandson as Lord Vere and Duke of

St. Albans, was not living at the death of the testator, and could not,

therefore, by the rules of law and equity, be limited to the use and

enjoyment only, (m) He took, therefore, an absolute interest, which is

now vested in his personal representative."

vested absolutely at the same time.'' In tor becoming seized in possession, was

like manner, in Otis v. McLellan, 13 held too remote, and void. So a limita-

Alien 339, a trust for seven children by tion to A for life, and her "issue," has

name, to pay them the income for their been held to be void as a perpetuity,

lives, with remainder to their issue on Barnum v. Barnum, 26 Md. 119 ; Deford

death of the last surviving child, inter- v. Deford, 36 Md. 168 ; Goldsboro' v.

posing a life estate to each child's wife or Martin, 41 Md. 488.

husband, if surviving, was held' to vest in (Q In order to render the several po-

the issue of each child at their parents' sitions in the text consistent with the

(the child's) death, and therefore not to actual rule of law, we must add in each

be too remote. See, too, Pennsylvania instance, "with remainder to the next mc-

Ins. Co. V. Price, 7 Phila. (Pa.) 465 ; Lov- cessor ; " for the legal prohibition is not

ett V. Lovett, 31 Leg. Int. (Pa.) 349
;

to the giving a life interest to an unborn

Stephens v. Evans, 30 Ind. 309. In person, but to the engrafting on such life

Sykes v. Sykes, 13 L. E., Eq. 56, where interest a remainder over to the issue of

an estate was given to testator's eldest such person, or any other unborn person,

son in tail, with remainder in tail to Vide some remarks on this point, post p.

other sons, a trust to raise portions for *279.

the sons other than the one in possession, (m) See last note,

in case of any younger son of the testa-

[*278]
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[This judgment was affirmed by Lord Lyndhurst, but was reversed

in D. P. on the advice of Lord Brougham, C. He admitted that the

testator might lawfully have limited the chattels to go according to the

decree of the V. C. if he had used the proper words ; but first he said

there was no authority for putting that construction on the words used

;

and secondly he took a new objection, founded on the bequest being

an attempted annexation of chattels to an honor ; which he described

as an attempt to create a new species of limitation in succession,

unknown to the law, to spring up with the person, i. e. to the Lords

Vere whoever they might be ; and he mentioned certain contingencies,

especially a possible abeyance of the honor, which, in his opinion,

showed that there might be no one to answer that description within

the allowed period : and although none of those contingencies had

happened, the soundness of the limitations could not depend on the

event.

Lord St. Leonards has criticised this judgment, (n) and has adduced

authorities to show that chattels may be limited to go along with an

honor ; and with regard to the question of construction (which is of

the greater interest here,) he distinguishes between a compendious limi-

tation to several persons succ^sively, where the legal limit can clearly

be marked, as in Lord Vere's will, and a limitation like that in Lord

Dungannon ;;. Smith, where only one person was to take, and it

depended on the event whether the person who lived to answer the

description would or would not come in esse within the legal period.

He thought Tregonwell v. Sydenham a grave authority for giving

effect to such a limitation as that in Lord Vere's will as far as the

events would allow, keeping within the legal boundary.]

*If the objects of a future gift are within the line prescribed by

the rule aminst perpetuities, of course it is immaterial Gut to unborn°
, . , , ./. person for life

what is the nature of the mterest which such gift con- valid,

fers. (o) It would be very absurd that persons should be competent

to take an estate in fee in land, or an absolute interest in personalty,

and nevertheless be incapable of taking a temporary or terminable

[(n) Law of Prop. 336.] E. 87, n. ; Hay v. Earl of Coventry; 3 T.

(o) Cotton d. Heath, 1 Koll. Ab. 612, E. 83; Foster v. Eomney, 11 East 594;

pi. 3 ; Marlborough v. Godolphin, 1 Ed. Bennett v. Lowe, 5 M. & Pay. 485, 7

415 ; Doe d. Tooley v. Gunnis, 4 Taunt. Bing. 535 ; Eoutledge v. Dorril, 2 Ves.,

313 ; Doe d. Liversage v. Vaughan, 1 D. Jr., 366; [Burley v. Evelyn, 16 Sim. 290

;

^ Ey. 52, 5 B. & Aid. 464 ; Ashley v. Hampton v. Holman, 5 Ch. D. 183 ; and

\shley, 6 Sim. 358 ; Denn v. Page, 3 T. see Fearne C. E. 503.]
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interest, (for the larger includes the less,) and yet it would not be-

difficult to cite diota, nay, even to adduce a decision, (p) propounding

the doctrine, that a life interest cannot be given to an unborn person.

The fallacy has probably arisen from the terms in which the general

rule has been ordinarily laid down, namely, that you cannot give an

estate for life to an unborn person, with remainder to his issue, which

has been read as two distinct propositions, the one affirming the

invalidity of a limitation for life to an unborn person, and the other

the invalidity of a limitation to the issue ; though, in fact, all that is

meant to be averred is, that a limitation to the children or issue of an

unboi^n person, [following a gift to such unborn person,] is bad, as it

clearly is, since such children or issue may not come in esse until more

than twenty-one years after a life in being, (q) [Taken as containing^

two separate propositions, the rule is not true in either of its branches,,

for a legal remainder immediately expectant on a vested estate of

freehold may be limited, not only to an unborn person, child of a

living person, but to any unborn person whatever, since, in order to

take, .such unborn person must, as we have seen, (r) come in esse

during the subsistence of the previous estate, that is, of a vested estate

for life or in tail, otherwise the contingent remainder to him will fail-

Indeed it is clear from Cadell v. Palmer (s) that even a long succession

AstoBuooess- of estates for life to unborn persons and their issues is

to unborn per- valid, if subiccted to the restriction, that in order to take
sons who nmst ' •',

. ,.,..,. ,
come in eeee thev must come into existence durmg lives in being and
within the •'

, ,. .

allowed period, twenty-one years aiterwUrds. in that case a direction to

limit successive estates for life to every person who, being in the line

of the heirs male of C. B., should come into existence during the

period of the lives of twenty-eight *living persons and twenty years

after the decease of the survivor of them was held valid. Under thi&

devise it was possible that five successive generations, all unborn at

the decease of the testator, should have taken estates for life, and alsa

(under further gifts in the will not noticed here) that after the decease

of the last of the five generations, a sixth generation might have taken

an estate tail with remainders over. So where there was a gift to

issue ofA (a living person), to vest on a remote event, and a gift over

{p) Hayes v. Hayes, 4 Kusb. 311 ;
[see & Fin. 606, and ante p. *257 ; and re-

as to this case, 6 Hare 250, 1 Coll. 37, 5 member the distinction there taken be-

Ch. D. 188. tween legal and equitable limitations.

(j) See 11 Hare 375. (s) Ante p. *252.

(j-) See Doe d. Winter v. Perratt, 9 01.
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to B if there should be no issue of A who should survive the testator

^ud A, the gift over was held valid, the word " survive " importing

that the issue here spoken of were not all issue or all included in the

previous gift, but such as should be born in the lifetime of the per-

sons whom they were to survive, viz., the testator or A. (t)

These considerations would seem to settle] a point which has not,

it is believed, been the subject of positive decision, namely, whether a

devise which either from the nature of the subject of gift, as in the

case of a life estate, or from the nature of the qualification superadded

to the devisee, as in the instance of a gift to children living at the

<ieath of the testator, can never extend beyond the period allowed by

the rule of law, is good though limited to arise upon an event which

might, abstractedly considered, happen after that period, as an indefi-

nite failure of issue ; in other words, whether a bequest, in a will

made before 1838, if A shall die without issue, to B if then living, is

to be regarded in precisely the same light as a gift, in case A shall die

without issue living B. Upon principle it is difficult to perceive any

solid difference between the two cases ; and the opinion of Mr.

Fearne (u) seems to have been in favor of the validity of the former

limitation, though none of the cases cited by this distinguished writer

go directly to the point. In Oakes v. Chalfont, (x) which is his lead-

ing authority, the words " for want of such issue " evidently pointed

at the children who were the objects of the preceding gift, and the >

bequest over was therefore clearly good, as a simple substituted gift.

{Sir LI. Kenyon, in Jee v. Audley, (y) expressly states such a limita-

tion to be good.] Sir W. Grant, though at one time he expressed

doubts on the subject, (2) [seems latterly to have been of the same

opinion, (a) and the authority of Lord Brougham is 011 the same

side.] (6) The *question is now of somewhat diminished interest,

[since it generally arises on a gift " in default of issue," which words,

in wills made since 1837, are not generally to be construed as refer-

ring to an indefinite failure of issue ; but it is still of some importance,

because it may arise on a gift limited to take effect on any other event

which, abstractedly considered, is too remote.]

[(«) Gee V. Liddell, L. E., 2 Eq. 341. («) Barlow v. Salter, 17 Ves. 483; see

See also Lachlan v. Eeynolds, 9 Hare Sugd. Gilb. Uses, 277, n.

796.] .
[(a) Massey v. Hudson, 2 Mer. 133.

(«) C. E. 488, 500, Butler's note. (i) Campbell v. Harding, 2 E. & My,

(x) Pollex. 38. 406.

[{y) 1 Cox 326.]
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Afl a gift for life to an unborn person is valid, so it is clear is a

As to gifts in remainder expectant on such grift, provided it be made to-
remainder ex- , ™ . « „ i i .

pectant on take eOect in favor of persons who are competent obiects-
estate for life to ».„,,,, ., « . .

unborn person, of gift
J
(c) though here also a fallacy prevaus

J
for it i&

not uncommon to find it stated in unqualified terms, that, though you

may give a life interest to an unborn person, every ulterior gift is

necessarily and absolutely void ; and some countenance to this doc-

trine is to be found in the judgment, as reported, of an able judge, (d)

though the adjudication itself, rightly considered, lends no support tO'

any such doctrine, as the ulterior gift, which was there pronounced

to be void, was nothing more than a declaration that the property

should go according to the statute of distribution ; so that the claim

of the next of kin, who was held to be entitled, was perfectly consist-

ent with the will, unless, indeed, it applied to the next of kin at the-

death of the unborn legatee for life, which would have been clearly

void, as embracing persons who would not have been ascertainable

until more than twenty-one years after a life in being ; but for this

construction there seems to have been no ground. 17

(c) Boutiedge v. Dorril, 2 Ves. Jr.,

366; Evans v. Walker, 3 Ch. D. 211.]

(d) See Cooke v. Bowler, 2 Kee. 53.

17. It has been held that a limitation

over on the death of unborn children is

too remote and void in Hannan v. Osborn,

4 Paige 386 ; so, too, Loring v. Blake, 98

Mass. 253 ; Stephens v. Evans, 80 Ind. 39;

contra, Roberts v. West, 15 Ga. 123. But

a gift over on the death of A's widow and

unborn children, if he leave any, was held

not to be too remote where A died un-

married before the testator. Hosea v.

Jacobs, 98 Mass. 65. In Stuart v. Cocker-

ell, 7 L. K., Eq. 368, Vice Chancellor

Malins says of Avern v. Lloyd :
" The

words executors, administrators and assigns

following a gift of a life estate are words

of limitation. If the Vice Chancellor

construed it thus, that it was a gift to all

the children for life with a limitation to

one of them absolutely, it may possibly

be reconciled. But if he intended to de-

cide that the vesting of any gift whatever

can be postponed till after the expiration

of lives not yet in being, then with every

respect for the Vice Chancellor, I must
differ from his opinion because nothing

can be more clearly settled and it was

finally settled by Cadell v. Palmer, 1 CI.

& Fin. 372, that you may postpone the

vesting of property during a life or lives

in being and the period of 21 years ia

gross afterwards ; but that every gift

which must not necessarily vest within

that period is void. The Vice Chancel-

lor, I see, uses this expression :
' Consid-

ering that this limitation to the execu-

tors, administrators and assigns must take

effect in the lifetime of one of the unborn^

issue to whom a good estate for life is

given, so as to give him an absolute es-

tate in possession, when he becomes the

survivor, it is not easy to see on what
ground it can be considered as too re-

mote.' It is clearly too remote, if the

persons who were to take were not to be
ascertained until all the unborn persons

were dead. 'The gift to the executors,

administrators and assigns of the surviv-

ing tenant for life attaches to the life es-

tate, so as to give a contingent absolute
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[But the absolute interest, however parceled out, must be so limited
as necessarily to vest (if at all) within the legal period. Anintcrest

Thus, if a devise be made to an unborn person for life, vert'withS^he
j« 111-11..1 period is void,

and in case he should die without issue living at his death, though aiien-

j ., „ & > able.
or under the age of twenty-one years, then to B, this -

remainder is void, since it depends on the termination of a particular

estate by an event which may not happen within a life in being and
twenty-one years. It has been suggested that an interest to arise on
such an event in an ascertained person is now good, because by a
modern statute (e) contingent interests may be disposed of at law

; (/)
and the suggestion finds support in principle in a decision of Sir J.

Stuart, who, in Avern v. Lloyd, (g)—where personalty was bequeathed

to the issue of A, a living person, share and share alike, for their

*lives, and for the survivors and survivor, and after the decease of the

survivor, to the executors, administrators and assigns of the survivor,

—

held the ulterior limitation valid, on the ground that " each of the

tenants for life had as much right to alien his contingent right to the

absolute interest as to alien his life estate."

Now the rule against perpetuity has always in terms required the

vestivg of estates within the prescribed limit. The first instance of an

executory gift void for remoteness given by Mr. Fearne (A) is a devise

to A and his heirs, and if A die without heir, then to B ; which,

according to the suggestion, would now be good. The rule as it

affected equitable interests, whether in real or personal estate, was in

corresponding terms : yet these were always alienable. It is submitted

that the statute referred to has not made any change in the rule, and

estate to each tenant for life.' That, I L. K, Eq. 319, where the gift was to a

think, was the ground upon which the married woman, A, for life, with re-

Vice Chancellor decided it and upon that mainder to her children for life, and re-

ground it may be right ; but if it was in- mainder over to her grandchildren, the

tended to say that you may postpone the last remainder was held too remote, and

gift until after the expiration of the lives parol evidence was not admitted to show

of all those unborn persons, it is perfectly that unborn children of A were not in-

plain that that is in opposition to all the tended, because she was past cMld-bear-

settled rules on the subject. But I do not ing age. To the same effect, see Heas-

think that Vice Chancellor Stuart in- man v. Pearse, 11 L. E., Eq. 622.

tended to decide anything of the kind." [(e) 8 and 9 Vict., o. 106, J 6.

It was held in this case of Stuart v. Cock- (/) Gilbertson v. Bichards, 4 H. & N,

erell, and affirmed 5 L. K., Ch. App. 713, 277, 5 Id. 453.

that an ultimate remainder after a re- [g] L. K., 5 Eq. 383.

mainder for life to unborn children of A, (A) C. R., p. 445.

was too remote. So, in Bayer's Trusts, 6

[*282]



652 BULB AGAINST PERPETUITIES. [CHAP. IX,, § II.

that the law is as laid down by Sir R. Malins, V. C, in a case (i)

where a testator having under his ante-nuptial settlement an exclu-

sive power of appointing land to his issue, appointed it by his will to

his son A in fee, but if the son should have no child who should attain

twenty-one, then to the testator's grandson B in fee. The V. C. held

that the gift over was void for remoteness.

That the old rule is unchanged also as regards remainders is shown

by the dictum already cited of Sir W. Wood, who long after the

passing of the statute said that " a contingent remainder cannot be

limited as depending on the termination of a particular estate whose

determination will not necessarily taiie place within the period allowed

by law." (k)

That the right of alienation is not sufficient of itself to exclude the

rule is further shown by Curtis v. Lukin, (I) where certain
Curtis ». Lukln, ^ i i

property was bequeathed in trust to accumulate the income

for sixty years, and to apply part of the fund so formed for the benefit

of class A and pay the rest to class B ; both classes would be ascer-

tained within lawful limits, but the proportions in which the fund

' would be divisible between them depended on contingencies which

could not be ascertained until the end of the term of sixty years. It

was contended that, inasmuch as the beneficiaries as soon as ascer-

tained had full power to dispose of the fund and stop further accumu-

lation, the case was not ob*noxious to the rule against perpetuity;

but Lord Langdale held that, although among themselves they might

make a title to the fund, yet each of them would be uncertain as to

the amount of his share, and therefore that the trust could not be

sustained. And it was not suggested that the power which each

undoubtedly possessed to alien his contingent share protected the case

from the rule.]

Where a devise is void for remoteness, all limitations ulterior to or

Limitations
expectant on such remote devise are also void, though the

?emote'^devtse,
object of the prior devise should never come into exist-

void

;

ence. Thus, in the often-cited case of Proctor v. Bishop

of Bath and Wells, (mi) where there was a devise to the first or other

son of T. P. that should be bred a clergyman and be in holy- orders,

(i) In re Brown & Sibly, 3 Ch. D. 156

;

mooted,

see also observations by the same judge (A) 11 Hare 374.

(L. B.., 7 Eq. 369) on Avern i/. Lloyd, (l) 5 Beav. 147.]

mp., and on Ashley v. Ashley, 6 Sim. 358, (m) 2 H. Bl. 358 ; see also Palmer v.

where the question of remoteness was not Holford, ante p. *253.
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and to his heirs and assigns ; bid if the said T. P. should have no such

^on, then to T. M. his heirs and assigns. T. P. died without ever

having had any son. As by the canons of the church no person can

be admitted into deacon's orders before the age of twenty-three, or be

ordained priest before twenty-four, it was clear that this qualification

postponed the devisee's interest until he attained the age of twenty-

three at the least. The Court of C. P., therefore, held the first devise

to be void for remoteness, and that the devise over, as it depended on

the same contingency, was also void; observing, that there was no

instance of a limitation after a prior devise, which was void for the

contingency's being too remote, being let in to take effect.

So, in Robinson v. Hardcastle, [n) where, on the marriage of James

Dunn with Dorothy Wright, lands were limited to himself —ulterior re-

.1 1P1 J Ml PI •
maindernot

for life, remainder to such of the children of the marriage accelerated,

and in such proportions as he should appoint, remainder to the first

and other sOns in tail, with remainders over. James Dunn, by will,

appointed the estate to the eldest sou of the marriage for life, remainder

to trustees to preserve contingent remainders, remainder to his (the

son's) first and other sons in tail, remainder to the daughters in tail,'

as tenants in common, remainder as to part, to testator's daughter in

fee ; and as to other part, to the use of another daughter in fee. The
appointment to the children of the testator's son being clearly too

remote, (the son being unborn at the time of the execution of the deed

creating the power,) it was contended, that the effect was the same as

if it had never been inserted in the will, and that the remainder in fee

was ac*celerated : but Buller, J., observed, that if a subsequent limita-

tion depended upon a prior estate which was void, the subsequent one

must fall with it ; to support the opposite argument, the testator must

be considered as intending that if the first use was bad, the subsequent

limitation should take place, which would be extraordinary indeed.

The court accordingly certified (it being a case from chancery) that the

devise over was void.

The same principle was followed in Cambridge v. Rous, (o) where

personal property was bequeathed to A for life, and after her decease

to her children, when they should attain the age of twenty-seven, and in

the event of her having no such children, over ; and Sir W. Grant,

(ji) 2 B. C. C. 22, 2 T. R. 241, 380, 781. (o) 8 Ves. 12. The case is here stated

without the alternative bequest.
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M. R., held the trust for the children to be too remote, and that the

limitation over, therefore, was also void.

[Again, in Beard v. Westcott, (p) a testator devised lands to his

Beard u. -West- grandsoii, J. J.'B., for 99 years, determinable with his

life, remainder to his first son (unborn) for 99 years, de-

terminable with his life, remainder (in effect) to his first son for a like

term, and so on ; and in case there should be no issue male of the

said J. J. B., nor issue of such issue male at the time of his death, or

in case there should be issue male at that time, and they should all

die before they should respectively attain twenty-one' without lawful

issue male, then there were similar limitations over to X. and his issue.

On a case from chancery the court of C. P. held that the several gifts

after the gift to the unborn son of J. J. B. were void. They also

held, that if the event mentioned {q) arose, the gift over would take

effect, the event in question being (as it clearly was) within the legal

limits of perpetuity. The decision on the latter point was hot acqui-

esced in, and a case was sent to the Court of K. B., who held that the

gift over was void, and Lord Eldon affirmed that decision. " Not,"

said Lord St. Leonards, (r) " because it was not within the line of

perpetuity, but expressly on the ground that the limitation over was

never intended by the testator to take effect, unless the persons whom
he intended to take under the previous limitations would, if they had

been alive, have been capable of enjoying the estate, and that he did

not intend that the estate should wait for *persons to take in a given

event, where the person to take (that is, to take in the interim) was

actually in existence, but could not take. This shows," he continued,

" that where there are gifts over which are void for perpetuity, and

there is a subsequent and independent clause on a gift over which is

within the line of perpetuities, effect cannot be given to such a clause

unless it will dovetail in and accord with previous limitations which

are valid."]

But care should be taken to distinguish between cases such as the

Distinction preceding, and those in which the gift over is to arise on
where the gift

, . i i ?
overistoaijse an oMemoitve event, one branch of which is within, and
on a dovble

i i • . i . i
contingency, the Other IS not withm, the prescribed limits ; so that the

l{p) 5 Taunt. 393, 5 B. & Aid. 801, T. thorities next stated, and, J. J. B. being

& K. 25. still alive at the time, it had not become

(}) That is, the second event mentioned impossible, but the Court of K. B. seems

in the proviso. There could be no ques- to have altogether ignored it.

tion as to the validity of the first event

;

(r) In Monypenny v. Bering, 2 D., M.
that was clearly good within all the au- & G. 182. And see Sug. Gil. Uses 270.]
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gift over will be valid, or not, according to the event. (?)18 [Thus, in

Longhead v. Phelps, (t) where trusts were declared of a term, in case

of the death of A without leaving issue male, or in case such issue

male should die without issue, the court held it clear that the first

contingency having happened the trusts of the term were valid without

reference to the other contingency.]

In Leake v. Robinson, (it) too, certain stock and moneys were be-

queathed to W. R. R. for life, and, after his decease, to other instances

1 1 M 1 1 •! 1 /» 1 ' t -x-wT -I-. T-. 11 of alternative
the child or children of the said W . R. E. who, being: a limitations777.7 /.

JO ^ood or not
son or sons, should attain the age of twenty-five, or, being ™ «>«"'

a daughter or daughters, should attain that age or be married with

consent ; and in case the said W. R. R. should happen to die without

leaving issue living at the time of his decease, or, leaving such, they'

should aU die before any of them should attain twenty-five if sons, and

if daughters, before they should attain such age or be married as^

(s) See same principle applied to a dif-

ferent species of case, Tregonwell u. Sy-

denham, 3 Dow 194 ; ante p. *276, n.

18. Thus, too, in Jackson v. Phillips,

14 Allen 572, Judge Gray says :
" But if

the testator distinctly makes his gift over

to depend upon what is sometimes called

an alternative contingency, or upon either

of two contingencies, one of which may
be too remote and the other cannot be, its

validity depends upon the event ; or, in

other words, if he gives the estate over

on one contingency which must happen,

if at all, within the limit of the rule, and

that contingency does happen, the validity

of the distinct gift over in that event will

not be affected by the consideration that

upon a different contingency, which might

or might not happen within the lawful

limit, he makes a disposition of his estate,

which would be void for remoteness. The
authorities upon this point are conclusive.

Longhead v. Phelps, 2 W. Bl. 704 ; Sug-

den' and Preston, arguendo, in Beard v.

Westcott, 5 B. & Aid. 809, 813, 814; Min-

ter V. Wraith, 13 Sim. 52 ; Evers v. Chal-

lis, 7 H. L. Cas. 531, Armstrong v. Arm-

strong, 14 B. Mon. 333 ; 1 Jarman on

Wills 244 ; Lewis on Perp., c. 21 ; 2

Spence on Eq. 125, 126." So, too, Simp-

son, J., in Armstrong v. Armstrong, 14

B. Mon. 333, says, " where a limitation is

made to take effect on two altemativ&

events or contingencies with a double

aspect one of which is too remote and'

the other valid as being within the pre-

scribed limits, although it is void, so far

as it depends upon the remote event, it

will be allowed to take effect on the alter-

native one ; " and to the same effect see

Att.-Gen. v. Wallace, 7 B. Mon. 616;

Schettler v. Smith, 41 N. Y. 328.

[(«) 2 W. Bl. 704. Crompe v. Barrow,.

4 Ves. 681, is commonly cited to the

same point. But in that case there was

no question of remoteness, the appointor's

son C. B. being the child of a former

marriage, i. e. born before the creation of

the power. If otherwise, the alternative

gift over, if C. B. should die and leave no

child surviving him (which was held

good), would in fact have been too re-

mote ; for the vesting would have been

suspended until the death of an unborn

person. It is probable that a similar ex-

planation may be given of In re Lord.

Sondes' Will, 2 Sm. & Gif. 290, ac. that

Charlotte Palmer was living at the crea-

tion of the powers.]

(«) 2 Mer. 363.
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aforesaid, then to the brothers and sisters of W. R. R. on their attain-

ing twenty-five if a brother or brothers, and if a sister or sisters, on

such age or marriage as aforesaid. W. R. R. died without leaving

issue, and it was not contended, that, in the circumstances which had

happened, the bequest over to the brothers and sisters was void, in

reference to the event on which it was limited ; though it was held,

that as the bequest to the brothers and sisters included all who were

living at the death of *W. R. R., (a;) it was clearly void from the

remoteness of the bequest itself. Had W. R. R. left any issue, the

event also would have been too remote.

[In Goring v. Howard, {y) there was a bequest of personal property

upon trust for the testator's grandson G. G., and his brothers and

sisters equally for their lives, and after the decease of any of the

grandchildren to pay his or her share to his or her issue, if any, till they

attained the age of twenty-five, and then to transfer to them their

parent's share equally ; and in case any of the grandchildren should die

"without leaving issue at his or her decease and without having obtained a

vested interest, then the share of the grandchild so dying to go to the

survivor or survivors, and to be payable and transferable as before

mentioned ; G. G. died a bachelor, and his brothers and sisters were

held entitled to his share of income for their lives, in the alternative

:that had happened of no child of G. G. being alive at his decease,

though the gift to such a child, had there been one, would have been

loo remote.

So in Monypenny v. Bering, (2) where there was a devise in trust

for P. M. for life, and after his decease in trust for his first son for life,

:and after the decease of such first son, " upon trust for the first son of

the body of such first son and the heirs male of his body, and in

•default of such issue upon trust for all and every other the son and

sons of the body of the said P. M., severally and successively accord-

ing to seniority of age, for the like interests and limitations as I have

before directed respecting the first son and his issue, and in default of

issue of the body of P. M., or in case of his not leaving any at his

decease, upon trust for T. M. for life," with remainders over. Lord

St. Leonards held that the limitation to the unborn son of an unborn

son of P. M., being itself void, invalidated the remainders depending

upon it ; but that the remainder to T. M., and the subsequent remain-

(x) Vide ante p. *265. (s) 2 D., M. & G. 145. See also Cam-

[(j/) 16 Sim. 395 ; and see Minter v. bridge v. Eous, 25 Beav. 409.

Wraith, 13 Id. 52.
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ders, were good in the alternative event which had happened of P. M,
not leaving any isme at his decease.

And where the alternative limitations are distinct and separate in

their nature, it makes no difference that they are not each Alternative

separately expressed in different clauses, but involved in ilSdno't'be

words which apply equally to, and include within them, ^^^^
both limitations. This point was decided in Doe v. Challis, (a) where-

J. D. *devised four houses in trust for his daughter Elizabeth for life,.

and after her decease to such of her children as being sons should attain

the age of twenty-three years, or being daughters should attain the age of

twenty-one years, equally as tenants in common in fee ; and in case all

the children of Elizabeth should die, if a son or sons, under the age

of twenty-three years, or, if a daughter or daughters, under the age of

twenty-one, or if she should have none, then he devised the property

in trust for his son John and his daughters Sarah and Anne equally

for their respective lives, and at their respective deaths he devised the

share of the one dying to his or her children who being sons should

attain twenty-three, or being daughters should attain twenty-one, as

tenants in common in fee; and in case of the death of his son or

either of his daughters vnthout leaving a child who being a son should

attain twenty-three, w being a daughter should attain twenty-one, he

devised the third share of the one so dying to the children of the

others in the same manner as before. Elizabeth died in 1838 without

ever having had a child, and in 1847 Anne died without ever having

had a child. Two questions were raised ; first, whether the gift over

on the death of Elizabeth was good ; and, secondly, whether the gift

over on the death of Anne was good. The Court of Q. B. decided

both questions in the affirmative. ,As to the first, they held (in accord-

ance with the authorities before stated,) that if Elizabeth had had a

child, although he did not attain the prescribed age, the gift over

would have been void for remoteness, but that in the event which

happened of her never having had a child the gift took effect as an

alternative contingent remainder. As to the second, the court decided

that here also the gift over took effect, although the event of Afir never

having had any children was not actually expressed, 'being of opinion,

upon the authority of Jones v. Westcomb (6) and similar cases, that

wherever there was a gift over on a class dying within a particular

age, it took effect if that class never came into existence. In the

(o) 18 Q. B. 224, 231. (6) Eq. Cas. Abr. 245. See ch. L.
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Exchequer Chamber the decision on the second point was reversed, the

<!ourt, without denying the authority of Jones v. Westcomb, applying

the same principle to the splitting of one set of words into two con-

tingencies, that Sir W. Grant, in Leake v. Robinson, applied to the

splitting of a class. Alderson, B., who delivered the judgment of the

<}Ourt, said, " The true meaning of the devise is, in every event which

•can happen in which Anne dies *leaving no children if male who

attain twenty-three, or if female who attain twenty-one, I give the estate

over. That is what he says, and that is what he m^ns. He includes

all those events in one clause. Some are legal, some are illegal. How is

the court to sever these events, which the testator has expressly joined

together, without making a new will ? The principle seems, therefore,

to be against splitting such a devise when we are considering the ques-

tion whether it is a legal one. Now this question, it is conceded, must

be determined as oil reading the will at the instant of the testator's

•death. Do the cases cited affect this principle ? On looking over

them we find in all of them that the devise in any event was legal, and

that it was competent for the testator to make it."

Apart from the question of perpetuity, it was admitted that Jones

V. Westcomb was full and sufficient authority for construing the will

as was done in the Court of Q. B. ; so that the sound rule which re-

-quires a will to be construed without reference to the consequences as

regards remoteness was actually transgressed in order to defeat the in-

tention. On appeal to D. P., the case of Leake v. Robinson was de-

clared to be inapplicable, and the decision of the Exchequer Chamber

was reversed, (c) "No case," said Wightman, J., "or authority has

been cited to show that where a devise over includes two contingencies,

which are in their nature divisible, and one of which can operate as a

remainder, they may not be divided, though included in one expres-

sion ; and our opinion does not at all conflict with the authority of

Jee V. Audley, and Proctor v. Bishop of Bath and Wells, in neither

-of which caises was it possible for the limitation over to operate as a

remainder."]

As the law does not permit to be done indirectly what cannot be

Clause empow- effected in a direct manner, the rule which forbids the
ering trustees . . „ i • /• i
to postpone givmg 01 an estate to the issue oi an unborn person, fin
absolute own- = f ^ t ,. p ^ • -i ,,
ership, void. remamder on the life of his parent,] equally invalidates

[(c) Nam. Eyers ». ChaUis, 7 H. L. was before the decision of D. P., in Doe
Cas. 531. In re Thatcher's Trusts, 26 v. ChaUis, and was decided on the au-

Beav. 365, appears to be contrary : but it thority of Beard v. Wescott.]
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a clause in a settlement or will, containing limitations to existing per-

sons for life, with remainder to their issue in tail, empowering trus-

tees, on the birth of each tenant in tail, to revoke the uses, and limit

an estate for life to such infant, vdth remainder to his issue, {d

)

It has been already observed, that, in the case of appoint*ments,

itestamentary or otherwise, under powers of selection or distribution

in favor of defined classes of objects, the appointees must be persons

-competent to have taken directly under the deed or will Appointee un-

1 / \ mi 1 /» 1 I'll *^®^ ^ special

-creating the power, (e) ihe test, therefore, bv which the power must be
,.,. » T -n 1 . , .

competent to

validity or every such gut must be tried is, to read it as ta^e taken
.

" •' .
1 . .

immediately
inserted in the deed or will creating the power, in the from the donor,

place of the power. Attention is often called to this doctrine in prac-

.tice, where a power having been reserved by an antenuptial settle-

ment, to one or both of the marrying parties, to appoint an estate or

fund among the issue generally of the marriage, the donee wishes to

exercise it by making a settlement of the property on the children of

the marriage for life, with remainder to their children or issue ; this,

it is obvious, cannot be done ; for, as the grandchildren of the marry-

ing persons could not have been made objects of gift immediately un-

-der the limitations of the settlement, since they do not (like children)

necessarily come in esse during the lives of either of the parties then

in being, tliey cannot take under the appointment founded on such

settlement. (/) . In order to bring the appointment within the pre-

(d) Duke of Marlborough v. Earl Go- may be accomplished, if the child is of

dolphin, 1 Ed. 404. The author of this age and the power authorizes an appoint-

futile device for evading the rule against ment by deed, by making an absolute ap-

perpetuities, was no other than the great pointment in favor of the child ; who

John Churchill, the first Duke of Marl- then, by the same (or more usually by a

borough. Lord Northington's judgment separate) deed, settles the appointed prop-

in this case well deserves the reader's erty upon the several objects of the in-

perusal. tended marriage ; and in such case it is

(«) Bobinson v. Hardcastle, 2 T. E. conceived, that, even if it could be shown

241, 380, 781. that the appointment was made with the

(/) Bristow V. Warde, 2 Ves., Jr. 336

;

express previous understanding that it

see also Kobinson v. Hardcastle, 2 T. E. should be followed by such a settlement,

^1, 380, 781 ;
[In re Brown and Sibly, 3 the validity of the appointment would

Ch. D. 156.] It frequently happens, that not be affected ; though equity certainly

a parent, haviiig a power of appointment, is very jealous of all such transactions,

is desirous, on the marriage of a child, and if there is any previous contract for

one of the objects of the power, to make benefiting the donee himself, even though

a settlement in favor of such child, and only extending to a loan of the appointed

also of the intended husband or wife, and sum, the appointment would clearly be

.the issue of the marriage. The purpose bad. Suggestion as to settlement of
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scribed limit, it must be confined to such issue as shall be born in the

lifetime of the marrying parties, or one of them, or of some other

person' living at the time of the execution of the settlement, and

during the period (as the case of Cadell v. Palmer allows us to say)

of twenty-one years afterwards, unless the *vesting is postponed (as

it commonly is) to majority, which would absorb the twenty-one

years ; and even in regard to the children of the marriage, the vest-

ing of the shares must not be postponed beyond the decease of the

surviving parent, and the attainment of majority, [or beyond the

period of tweuty-one years from the decease of the surviving parent.}

[So too, although] a power does in terms authorize an appointment

Effect ofpower to issue Only who are born within due limits, fyetl an
and appoint-

.

•'

. ,. . i i iment,oroneof appomtment to a more extensive range oi issue would be
them, embra^t- * ^ °
tag too wide a [totally void if made to the whole as a class to take as
range of ob- i~

.

J

jects. tenants in common, for the shares of the issue who are

within the line could not be ascertained, (g) But] in the converse

case, viz. that of the power embracing issue generally, and. the appoint-

ment being duly restricted to issue within the prescribed boundary,

there can be no doubt that the appointment would be good, (h) If

the power and appointment both embrace too wide a range of objects,

and the appointment is made to the children or issue as a class, it will,

according to the general principle before adverted to, be void in toto ;

as well to members of the class who are within, as to those who
are not within, the line, [i)

shares appointed under power of selec- instance, to appoint the property to the

tion.—Of course it is desirable, even in child absolutely, and then, to enjoin him
making such a settlement as is above sug- to execute the desired settlement of the

gested, to avoid showing that it was the appointed property ; and, as an induce-

reoult of a previous arrangement between ment to his doing so, to make it the con-

the appointor and appointee. If the dition of some other benefit which he is to

marrying child is a minor, the appoint- derive under the will,

ment might be made in favor of any [(^) Where there is no question of re-

other child, being adult, who would then moteness, and the shares of objects can

make the intended settlement. Where be ascertained, the appointment is good

the power in question is exercisable by pro ianio, see Sugd. Pow. 507, 8th. ed.

;

will only, the donee's desire to embrace In re Farncombe's Trusts, 9 Ch. D. 652.

the issue of the appointee, or any other (h) Attenborough ii. Attenborough, 1

persons who are not objects of the power K. & J. 296.]

of course cannot be attained by any such (i) Routledge v. Dorril, 2 Ves., Jr.,

means ; and the nearest approach which 357
;
[Thomas v. Thomas, 14 Sim. 234.

can be made to the scheme is, in the firat
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[Again, although under a special power a life estate may (as we
have seen) be limited to a child unborn at the time of the Appointment

creation of the power, the limitation to such child of a mentary power
. . ... Ill to an unborn

power to appoint by will would be void, since it would cMidisvoid.

tie up the property until the death of the unborn child, (k) But a

power so limited to appoint by deed or will would be valid, since it

confers an absolute and immediate power of disposition, (l)

The reason why the test above alluded to is not applicable to ap-

pointments under general powers is, that such powers are vnder general

in point of alienation equivalent to absolute ownership : computed &om

the donee can at any moment dispose of the property as ment.

he pleases. But this reason fails where the power, though vmem the

, . . , . . , • 1 1 .11 , ? power i8 testa-

general m its objects, is to be exercised by will only, in mentary only.

such a case the power of disposition is suspended during the life of

the donee, and appointments made by virtue of it are therefore to be

tested in the same way as appointments under a special power.] (m)

*At one period it was much doubted, whether a power of sale intro-

duced into a deed or will containing; limitations in strict As to validity

. . , . . ofindefinite

settlement, and which was not m terms restricted m its powers of sale,

exercise to the period allowed by law, was valid. The affirmative has

now been decided in several instances
;
(n) and in Boyce v. Han-

ning, (o) the same rule was applied where the indefinite power occur-

red in a settlement containing limitations to A for life, with remainder,

subject to a jointure rent-charge, to the children of A in fee, with a

cross executory limitation, in case of any of the children dying under

age and without issue. These cases seem to have dispelled the alarm

which was created by Lord Eldon's remarks in Ware v. Polhill; (jj)

and it is observable, that in several of the cases referred to, the val-

idity of the power was considered to be so clear, that a title derived

under it was forced upon the acceptance of a purchaser. In practice

(A) WoUaston v. King, L. E., 8 Eq. Freestone, 10 Id. 225 ;] Waring v. Coven-

165 ; Morgan v. Gronow, L. K., 16 Eq. 1. try, 1 My. & K. 249, stated 9 Jaim. Ck)nv.

Apart from remoteness, such a limitation 458 ; and see 1 Hayes' Introd. (5th. ed.)

would be within the original power, Slark 497; [Cole v. Sewell, 4 D. & War. 32;

V. Dakyns, L. B., 10 Cb. 35. Lantshery v. ColUer, 2 K. & J. 709.]

(l) In re Meredith's Trusts, 3 Ch. D. (o) 2 Cr. & J. 334; [see also Wood v.

769. White, 4 My. & Cr. 482; Nelson v. Cal-

(ot) In re Powell's Trust, 39 L. J., Ch. low, 15 Sim. 353.]

188.] ( p) 11 Ves. 257 ; as to which, see some

(n) Biddle v. Perkins, 4 Sim. 135
;

observations, 1 Jarm. Pow. 248, n.

Powis V. Capron, Id. 138, n.
;
[Wallis v.

2 N [*291]
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it often occurs that a sale is made under a will, which empowers the

testator's trustees and the survivor and the heirs of the survivor to sell

his real estate, (most commonly his copyholds, in order to avoid the

necessity of the trustees being admitted previously to a sale,) without

any restriction in point of time. In the early case of Holder v. Pres-

ton, (q) the Court of K. B. granted a mandamus to compel the lord

of a manor to admit the purchaser of copyholds, claiming under the

bargain and sale of trustees of a wUl, whose power was wholly unre-

stricted, and the validity of which does not appear to have been called

in question.

[In fact, such a power does not prevent alienation, but facilitates it;

The rule and whcu, by the coming of age of a tenant in fee or in
agamstperpe- ,, . . ,

h"*id** h^ th'
^ > ^* '^ '^'^ longer needed, it naturally ceases. The prin-

Sedo'no"''*
ciplc that the rule against perpetuities does not apply

apply- where the reason of the rule is wanting is further exem-

plified by Christ's Hospital v. Grainger, (r) where money was in 1624

bequeathed to the corporation of Reading, to be by them invested in

land, the rents of which were to be applied to certain charitable pur-

poses, and in case of default in duly applying the rents, there was a

limitation over for the benefit of Christ's *Hospital j the limitation

over was in 1848, after a lapse of more than 200 yeai-s, held to take

effect ; the property having been originally well devoted to charitable

purposes, and having thus become inalienable, the gift over created no

restriction on alienation, and did not come within the reason of the

rule against perpetuities.] (s)

It is, of course, no objection to the validity of a devise, that it

Effect of pos- postpones the possession beyond the limits prescribed for
seaaion only * *

being too the vcsting of estates ; for, in such a case, the doctrine
remote. " ' ' '

under consideration has no other effect than to vacate the

postponement, and thereby accelerate the possession. Thus where {t)

lands were devised to trustees and their heirs, in trust for A for life,

(}) 2 Wils. 400. The prudent draughts- mitted to create, Came v. Long, 2 D., F.

man, however, will not allow his confi- & J. 75 ; Att.-Gten. v. Webster, L. B., 20

dence in the validity of indefinite powers Eq. 483 ; In re Dutton, 4 Ex. D. 54.]

of sale to induce him to omit an express (t) Farmer v. Francis, 9 J. B. Moo. 310,

restriction, confiDoing the power to the 2 Biag. 151 ; see also Hurray v. Adden-

period prescribed by the role against per- brook, 4 Buss. 407
;
[Jackson v. Majori-

petuities. banks, 12 Sim. 93 ; Milroy v. Milroy, 14

[(r) 16 Sim. 83, 1 M. & Gord. 460. Id. 38 ; Greet v. Greet, 5 Beav. 123 ; Har-

(s) Charitable trusts are the only per- rison v. Grimwood, 12 Id. 192 ; Gosling v.

petuities which an individual is per- Gosling, Johns. 265.]
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remainder in trust for B for life, remainder unto and among all and
every the issue, child and children of B as should be living at the

time of the decease of the survivors of A and B, to be divided, shai;e

and share alike, when and as they should respectively attain the age

of twenty-four years, and to their respective heirs, &c., and if only

one, then the whole to such only or surviving child in fee upon attain-

ing the said age ; it was contended that th'e gift to the children was

too remote ; but the Court of C. P., on a case from chancery, certified,

that the children living at the death of the survivor took " equitable

estates in fee," (the court, it should seem by the terms of the certifi-

cate, having lost sight of its incapacity as a court of law to recognize

€quitable interests.)

It is often, however, a matter of no inconsiderable difficulty from

the ambiguity of the testator's language, to determine Question111 T , . , "whether sped-
whether the postponement applies to the vesting or only fled age is the

1 •/> 1 • . 1 • ^ 1

1

1
period of veat-

to the enjoyment; and if the original gift is followed by jng, or ofshares

a clause disposing of the shares of objects dying under the absolute,

specified age, a further and still more perplexing question arises ',

namely, whether the vesting is originally deferred until the prescribed

age, or the shares are immediately vested, with a liability to be

divested ; in other words, whether the specified age is the period of

vesting or the period of the shares becoming absolute, in case of the

objects dying before such age. This question, which is fully discussed

in a future chapter, (w) is most important in *reference to the applica-

tion of the rule against perpetuities, for if the shares are immediately

vested, and the remoteness affects only the clauses of accruer, or other

the gifts engrafted on or limited in derogation of the original gift, the

effect of the rule is, not to invalidate such original gift, but to render

it absolute, by relieving it from the clauses which qualified or divested

the interest of its objects.

(li) As these cases are dealt with on connection with the subject of the present

the ordinary and general principles of section, but belong rather to chapter

interpretation, which are unsparingly ap- XXV., which treats of the vesting of

plied without regard to consequences, estates, where, accordingly, they will be

and the feet of any proposed construction found. Vide Doe d. Eoake v. Nowell, 1

rendering the intended gift void for re- M. & Sel. 327, 5 Dow 202 ; and other

moteness is not allowed to exert any in- cases, post ; also Vawdry v. Geddes, 1 B.

flueuce,- it is obvious that the cases re- & My. 203 ; Blease v. Burgh, 2 Beav. 221.

ferred to in the text have no peculiar
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It is clear that in order to render a gift to a class of persons valid

Rules of con- the court will not depart from the established rule of con-
strucUon not to . i . i
be drained to struction which fixes its range of objects ; for though it

valid. is probable that the testator, if interrogated on the point,

would have consented to restrict the class for the purpose of bringing

it within due limits, yet, as the will intimates no such iatention, it&

judicial expositor is not warranted in so dealing with its contents.

As in Jee v. Audley, {v) where a testator bequeathed £1000 to be-

, ^, placed out at interest, which interest he gave to his wife
Jee V. Audley. » ' o

during her life ; and at her death he gave the £1000 to-

his niece Mary Hall, and the issue of her body lawfully begotten and

to be begotten • and in default of sueh issue, he gave it to be equally

divided between the daughters then living of John Jee and Elizabeth

Jee his wife. It was objected, that the limitation to the daughters ot

John and Elizabeth Jee was void, as being too remote, being to take

effect on a general failure of issue of Mary Hall, and was not con-

fined to the daughters living at the death of the testator. On the

other side it was said, that, though the late cases had decided that, on

a gift to children generally, such children as should be living at the-

time of the distribution of the fund would be let in, yet it would be

very hard to adhere to such a rule of construction so rigidly as to de-

feat the evident intention of the testator in this case, especially s&

there was no real possibility of J. and E. Jee having children after

the testator's death, they being then seventy years old ; and if there

were two ways of construing words, that should be adopted which

would give effect to the disposition made by the *testator ; that the-

cases which had decided that after-born children should take, pro-

ceeded on the implied intention of the testator, and never meant to-

give effect to words which would totally defeat such intention. But

Sir Lloyd Kenyon, M, E., observed, that it had been decided by
several cases, that, in bequests to children, all those born before the

interest vested in possession were entitled. " This," he continued,

" being a settled principle, I shall not strain to serve an intention, at

the expense of removing the landmarks of the law. It is of infinite

importance to abide by decided cases, and perhaps more so on this

subject than any other. The general principles which apply to this

case are not disputed ; limitations of personal estate are void, unless

they necessarily vest, if at all, within a life or lives in being and

(») 1 Cox 324. [See also Bayer's Trusts, L. R., 6 Eq. 319.
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twenty-one years and nine or ten months afterwards. This has been
' sanctioned by the opinion of judges of all times, from the time of

the Duke of Norfolk's case, to the present ; it is grown reverend by
age, and is not now to be broken in upon. I am desired to do in this

case something which I do not feel myself at liberty to do, namely

to suppose it impossible for persons at so advanced an age as John
and Elizabeth Jee to have children ; but if this can be done in one

case, it may in another, and it is a very dangerous experiment, and

introductive of the greatest inconvenience, to give a latitude to such

sort of conjecture. Another thing pressed upon me is, to decide upon

the events which have happened ; but I cannot do this without over-

turning very many cases. The single question before me is, not

-whether the limitation is good in the events which have happened,

but whether it were good in its creation, and if it were not, I cannot

make it so. Then, must this limitation, if at all, necessarily take place

within the limits prescribed by law ? The words are, ' in default of

-such issue, I give the said £1000 to be equally divided between the

daughters then living of John Jee and Elizabeth his wife.' If it had

been to ' daughters now living,' or ' who should be living at the time

•of my death,' it would have been very good ; but, as it stands, this

limitation may take in after-born daughters; this point is clearly

settled by Ellison v. Airy, and the effect of law on such limitation can-

not make any difference in construing such intention. If, then, this will

extended to after-born daughters, is it within the rule of law ? most

certainly not ; because John and Elizabeth Jee might have children

born ten years after the testator's death, and then *Mary Hill might

die without issue, fifty years afterwards ; in which case it would trans-

gress the rule prescribed."

But though the courts will not violate the established rules of con-

struction for the sake of bringing a gift within legal limits ; (x) yet

an anxiety to prevent a testator's dispositive scheme from proving

abortive, on account of its remoteness, is plainly discoverable through-

out the cases, (y) To this anxiety we may ascribe the rule, which re-

cent cases seem to establish, that where a testator has by his will made

an absolute bequest in favor of unborn persons, and has afterwards

by a codicil revoked such bequest, and in lieu thereof given to the

{x) L. B., 7 Ch. 283, 11 Hare 375, cases of ambiguity, where one construc-

576. tion will produce remoteness and the

(y) E. g., post ch. XL., ? 1- And as to other not, see L. E., 5 H. L. 548.]
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same legatees life interests only, with remainder to their childreuy

(which substituted bequest of course would be void as to the children-,)

the codicil may be rejected, and the Jegatees take the interests origi-

nally given them by the will, (z)

And this rejection of qualifying clauses, iueffectually attempted ta

caauses uie- be engrafted on a previous absolute gift, equally obtains

ing previous where the whole is contained in the same testamentary
absolute gills

, t i
rejected. paper, and in spite, too, of the principle hereafter discussed,,

which prefers the posterior of two inconsistent clauses ; it being con-

sidered, (for this is the ground upon which alone the construction can

be defended,) that the testator intends the prior absolute gift to prevail,,

except so far only as it is effectually superseded by the subsequent

qualified one. (a) As in Carver v. Bowles, (6) where a testatrix, hav-

ing under her marriage settlement a power of selection in favor of her

children, appointed the settled fund to her five children, two sons and

three daughters, absolutely in equal shares; and then proceeded to

declare that the one-fifth so appointed to each of her daughters, she

did thereby, so far as she lawfully might or could, order and appoint

should be held upon trusts for the daughter for her separate and

inalienable use for life ; and after her decea-se for her children, and in

default of children, subject to her general power of appointment, and

in default of appointment, for her next of kin. Sir J. Leach, M. R.,,

held, that the words of the appointment were sufficient to vest the

shares absolutely in the daughters ; that the attempt to re*strict their

interest by limitations to their issue, being inoperative, did not cut

down the absolute appointment ; but that it was competent to the donee

of the power to limit the interests which he appointed to his daughters

to their separate use, and to restrain them from anticipation or alienar

tion. (c)

So, in Elampf v. Jones, (d) where a testatrix having under a settle-

ment a power of selection over a fund in favor of her children or

(«) Arnold V. Congreve, 1 E. & My. (c) The M. K. therefore thought that

209. this restriction took effect
;
[but it is now

[(o) On the question whether the prior settled that it is void as tending to a per-

gift is absolute or not see Whittel v. petuity and will be rejected, Fry v. Cap-

Dudin, 2 J. & W. 279, and other cases per, Kay 163 ; Armitage «. Coates, Sm-

elted post ch. XXVI. And see and con- Beav. 1 ; In re league's Settlement, L. E.,

aider Doe d. Blomfield v. Eyre, 5 C. B. 10 Eq. 564; In re Cunynghame's Settle-

713, cited in that ch.] ment, L. E., 11 Eq. 324.]

(6) 2 E. & My. 306 ; see also Church v. (d) 2 Kee. 756.

Kemble, 5 Sim. 525.
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more remote issue, by her will appointed it to her five children in

equal shares ; and directed that the share of one of those children, a

daughter, should be considered a vested interest in her upon attaining

twenty-one or marrying with consent j but she directed that the share

should be vested in trustees upon trust for the daughter for life, and

after her death, for her issue. Lord Langdale, M. E,., held, on the

authority of the last case, that the absolute gift ought to have effect,

subject to the limitations which were within the power, and free from
the others.

It is to be presumed, (though the fact is not distinctly stated,) that

the daughter to whom a life interest was appointed was not in exist-

ence at the time of the execution of the settlement, on which ground

the appointment to her issue would have been too remote.

Again, in Ring v. Hardwick, (e) where a testator gave his residuary

personal estate to trustees, upon trust to pay the income to his wife

during widowhood, and after her death or second marriage, upon trust

to make a division of all his said personal estate between his four

children, namely, his two sons A and B, and his two daughters C and

D, with directions concerning the accumulation of the income, in

augmentation of the principal. The testator then, after directing

£2000 to be taken out of* his sous' shares to augment the Gift absolute,

/>! •! 1 1 f 1 !• notwithstand-
shares of his said two daughters, and after bequeathing ing subsequent

the shares of his sons who should die unmarried and oi»"8e.

without issue before their shares became payable to his two daughters,

if living at the decease or marriage of his wife, proceeded to declare,

that as touching and concerning the shares of his personal estate, which,

with the augmentations, *would become the property of his daughters,

his will was that the same should immediately upon the decease or

second marriage of his wife, be invested upon security ; and as to the

share of C, upon trust to permit her to receive the income during her

life, and after her decease, to divide the capital between all the chil-

dren of C, to become vested in such, children respectively at the age of

tweniy-five years ; and if any such children should die under that age,

their shares to be divided amongst the survivors of such children who
should live to attain that agej and if only one such child should live

to attain that age, then that the whole of such share and augmentation

(e) 2 Beav. 352
;

[see also Blacket v. rard v. Butler, Id. 541 ; Courtier v. Oram/

Lamb, 14 Beav. 482 ; Harvey v. Stracey, 21 Beav. 91 ; In re Lord Sondes' Will, 2

1 Drew. 73;, Fry v. Capper, Kay 163; Sm. & Gif, 416.]

Stephens v. Gadsden, 20 Beav. 463 ; Ger-
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should belong to such only child upon attaining that age ; and if C
should die without leaving any child who should live to attain twenty-

five, then over. The testator then declared similar trusts of the share

of D ; and the will provided, that in case of the death of C or D
before the children of either should have attained twenty-five, it should

be lawful for the trustees to raise any part of the share of such chil-

dren for their advancement. Lord Langdale, M. R., was of opinion

that the gift to the children of C was void for remoteness," aa he did

not concur in the argument, which had been much pressed at the bar,

that the children took vested interests, subject to be divested in case

they should die under the age of twenty-five. (/) It was true, that,

in the clause for advancement, the word "shares" was used, but it

meant the shares given to the children who should attain twenty-five.

He thought, however, (and this is the material point in regard to the

subject under discussion,) that the prior words of division among the

testator's children amounted to an absolute gift to the daughter in the

first instance, and that such absolute gift being followed by restrictions

which were void, the absolute gift remained in force.

Upon the same principle, there is always a disinclination in the

As to impifdng courts to apply those liberal rules of construction, which,

would Tie too in favor of the apparent intention, as collected from the

context, operate to raise devises by implication, in the

absence of words of positive gift, where the effect of such implication

would be to impute to the testator a scheme of disposition at variance

with the principle of law which regulates and restricts the period of

vesting, {g)

The most striking illustration, however, of the anxiety of the courts

Doctrine of to prevent the total disappointment of the testator's inten-

*tion by the operation of the rule against perpetuities, is

afforded by the doctrine of ey pres or approximation (as it is called).

This doctrine applies where lands are limited to an unborn person for

life, with remainder to his first and other sons successively in tail, in

which case, as such limitations are clearly incapable of taking effect in

the manner intended, (the remainder to the issue being, as we have

seen, absolutely void,) the doctrine in question gives to the parent the

estate tail that was designed for the issue ; which estate tail (unless

barred by the parent or his issue being tenant in tail for the time

(/) As to this, vide p. *292.

(jf) Chapman k. Brown, 3 Burr. 1626, post note (i).
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being) will comprise, in its devolution by descent, all the persons

intended to have been made tenants in tail by purchase. The inten-

tion that the testator's bounty shall flow to the issue, is considered as the

main and paramount design, to which the mere mode of their taking is

subordinate, and the latter is therefore sacrificed, (h) The unbom tenant
for life made

first clear (i) authority for the doctrine is Nicholl v. Nich- tenant in tail

n /T\ 1 1 -I
' /^

under the
oil, (A) where the devise was "to the second son of W. ov.presdoe-

Nicholl (who at the death of the testator had no son) for

his life, and after his death, or in case he should inherit the paternal

estate by the death of his elder brother, to his second son lawfully to

be begotten and his heirs male, remainder to the third and other sons

of W. Nicholl successively, according to priority of birth, in tail male,

remainder over." The C. P., on a case sent from chancery, certified

that the estate would vest in the second son (when born) of W. Nicholl

*by executory devise; and that in order to effectuate the general

intention of the testator, he would take an estate in tail male, deter-

minable on the accession of the paternal estate. 19

[(A) See aco. per Jessel, M. E., Hamp-
ton V. Holman, 5 Ch. D. 190.]

(i) The case of Humberston v. Hum-
berston, 1 P. W. 332, has usually been

considered as a leading authority for the

doctrine. A testator directed trustees to

convey lands to M. H. for life, and then

to his first son for life, and so to the first

son of that first son for life, &c. This

trust was executed by a strict settlement,

making the sons born before the death of

the testator tenants for life, and those

bom afterwards, tenants in tail. The

trust, however, being executory, the court

was authorized to mould the limitations

80 as to bring them within the established

limits, independently of the doctrine in

question. See Mortimer v. West, 2 Sim.

282. [So in Lyddon v. Ellison, 19 Beav.

565, where the property was personal, and

the cy pres doctrine therefore inapplica-

ble.] Chapman d. Oliver v. Brown, 3

Burr. 1626, 3 B. P. C. Toml. 269, cited

Butl. Fea. C. E. 207, a., is also distin-

guishable, (though the doctrine was much

discussed,) as there was an express de-

vise in tail to the unborn son, and the

only question was, whether words ought

not to be supplied which would have

given the estate tail to the son of such

son, and thereby rendered the devise void.

This was refused, and, consequently, the

devise was held to be good. [In Morti-

mer i». West, svp., the first takers (who

were born in testator's lifetime) were held

entitled to estates tail by force of the gift

over on failure of their issue, (construed

to mean a general failure) : the cy pres

doctrine was not applied ; and (it may be

added) it never has been applied so as to

give an immediate estate tail to a person,

born in the testator's lifetime, who by the

will is expressly made devisee for life,

with remainder to his (unbom) son for

life. - There is no reason why the unborn

son should not take the estate for life as

it is given to him. If the ulterior gifts

require an estate tail in the parent, it may
be by way of remainder after the son's

life estate, as suggested by Eolt, L. J.,

Forsbrook v. Forsbrook, L. E., 3 Ch. 99.]

(A) 2 W. Bl. 1159. [See post p. *300,

n:(r)].

19. See, contra, St. Armour v. Eivard,

2 Mich. 294.
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So, in Robinson v. Hardcastle, (Z) where, on the marriage of A and

B, lands were limited to A for life, remaihder to such of the children

of the marriage as A should appoint, and, in default, over. A, by-

will, appointed to his son for life, with remainder to trustees to pre-

serve contingent remainders, with remainder to the first and other

sons of such son successively in tail male, with remainder to his daugh-

ters as tenants in common in tail. Buller, J., expressed an opinion

that the son, by the application of the oy pres doctrine, took an estate

tail ; but the court was not called upon to decide the point.

The case, however, which has carried this doctrine farther than any

«=.. X .. other is Pitt v. Jackson, (m) where, by a settlement on the
Pitt V. Jackson.

.
> \ / 7 j

marriage of P. W., certain moneys were directed to be

laid out in the purchase of lands, to be settled to the use of P. W.
for life, without impeachment of waste, with remainder to his

intended wife for life, remainder to the use of the children of the

marriage, subject to such powers, limitations, and provisos as P. "W.

by deed or will should appoint, with remainders over. By will P.

W. appointed trust moneys to be laid out in real estate, to be con-

veyed in trust for his daughter M., during her life, for her separate

use, remainder to trustees to support contingent remainders, remainder

to aU and every the child and children of his said daughter, as tenants

in common in tail with remainders over. Sir Lloyd Kenyon, M. R.,

declared the appointment to be invalid, and that the whole of the

share appointed to the daughter for her separate use was to effectuate

the testator's general intention, to be considered to vest in her an

estate tail.

In this case, the nature of the estate appointed to the children

Kemarks on differed widely from the mode of its devolution under an
Pitt «. Jackson gstate tail, which this doctriue gave to their parent. In

all the preceding cases, the first and other sons were to take successively/

here, all the children, female as well as male, were to take concurrenUy.

The authority of Pitt v. Jackson fhas been often doubted ;1
Donbted,

, f . , 1 n • 1 i .. ,

even the emment judge who aecidea it, on a subsequent

occasion, admitted that it went to the outside of the rules *of construc-

—but confirm- tio°j adding, however, that still he did not think it was
**• wrong, (n) Lord Eldon, in quoting this observation, (o)

(l) 2 T. E. 241, 380, 781. [See also poole,4D.&War. 320, where (as in Pitt ».

Parfitt V. Hember, L. E., 4 Eq. 443.] Jackson) the doobine was held applicable

(m) 2 B. C. C. 51, cited 2 Yes., Jr., to a testamentary appointment.]

349 ; see also Smith v. Lord Camelford, 2 (n) 1 East 451.

Ves., Jr., 698; [and Stackpoole v. Stack- (0) 7 Ves. 390.
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intimated that it was not proper to go one step further ; for those cases^

in order to serve the general intent and the particular intent, destroyed

both. [However, Pitt v. Jackson was approved by Lord St. Leon-

ards, {p) and was followed by Sir J. Wigram, V. C, under precisely

similar circumstances in Vanderplank v. King, (q)

But although the mode and form of the provision intended by the

will may be altered by the application of this rule of con- Thenwdeof
^ ./ i. jT provision may

struction, no person or line of persons may be introduced bS"no"Mw'

for whom no provision whatever was intended. There- ?fd|d°fo?.™'

fore, in Monypenny v. Dering, already stated, {r) it was held by Lord
St. Leonards that the first son of P. M. could not be held to take an

estate tail, because such an estate would in regular succession, and

after failure of the eldest son and his issue, descend to the second and

other sons of such first son, for whom the will made no provision.

In Vanderplank v. King, (s) the question arose, whether the cy pres

doctrine could be applied to some of a class and not to The cypres
1 mi i.'-ii t 1.1 /I doctrine may

others, ihe testator devised lands to his daughter (who be applied to
some only oftt

was living at his decease) for her life, with remainder to <^^^-

all her children (as it was decided) as tenants in common for their

lives, with remainder to the grandchildren per stirpes in tail, with

cross remainders between the grandchildren of each stock, and also (as-

it was held) between each stock of grandchildren. The testator's

daughter had several children living at his death, to whom alone

estates for life with remainder to their issue could be legally limited ;.

one child named Matilda was born after the testator's decease, the

remainder to whose issue was void for remoteness, and Sir J. Wigram,.

V. C, decided that the cy pres doctrine was to be applied to the share

of Matilda, and that she took an estate tail, but that it was not neces-

sary similarly to modify the estates limited in the shares of the other

children ; *Matilda in fact was made to stand in the same position as

a single child of hers would have done, under the will and apart from

the perpetuity rule, she being dead.

Kp) 4 D. & War. 320, 2 D., M. & G. whereas the decision included them all^

173. and among them of course the first son

(q) 3 Hare 1. of the second son of W. N., whose exclu-

(r) 2 D., M. & G. 145, and in Ex. 16 sion from the will appears to have been

M. & W. 418 ; ante p. *286. In NichoU designed. The case is therefore over-

V. NichoU, ante p. *298, the will included ruled, so far at least as it favors a doctrine

none of the descendants of the second son contrary to Monypenny v. Dering.

of W. N., except the second son of that (s) 3 Hare 1. See also Peyton v. Lam-

second son and the heirs male of his body

:

bert, 8 Ir. Com. Law Eep. 485.
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The doctrinie in question is not confined to the first set of limitations

Doctrine of cj/
i'eo[uiritig modification, but is extended to all that follow

;

fiii^'to'first'set ^^us, in Hopkins v. Hopkins, {t) a testator devised lands
of limitations,

j^^ ^.^^gj. f^j. j_ g f^^ jjf^^ ^j^j^ remainder to S. H., son

of I. H. for life, with remainder to the first and other sons of S. H.

successively in tail male, and for want of such issue, in case I. H.

should have any other son or sons, then in trust for all and every of

such other son and sons respectively and successively for their respec-

tive lives, with like remainders to their several sons successively and

respectively as were thereinbefore limited to the issue male of the said

-S. H,, with remainders over. S. H. died in the testator's lifetime

without issue, and I. H. faever had any other son, so that it was neces-

sary to apply the oy pres doctrine to the limitations to his other sons

for life, with remainder to their issue, the remainder to such issue being

too remote ; and as the remainders over were held good, it is clear that

it was considered that not only the second, but the third and every

•other son of I. H. would, under the doctrine in question, have taken

an estate tail.]

It has been decided in relation to the doctrine in question, first,

limits imposed That it does not apply to limitations of personal estate, (w)

trine. [nor of a mixed fund ;] (a;) secondly, That it is inapplica-

ble where an attempt is simply made to limit a succession of life estates

to the issue of an unborn person, either for a definite or indefinite

series of generations
; (y) and, thirdly, That the doctrine is not appli-

cable where the limitation to the children of the unborn persons gives

them an estate in (ee-simpk. The last point was decided in Bristow

•V. Warde, («) where money directed to be laid out in land was, by. the

trusts of certain articles, and a settlement executed in pursuance of

those articles, made subject to a power of appointment by the husband,

in favor of the *children of the marriage ; and he appointed portions

(«) Co. Lit. 272, a, Butler's note 1, VII. (y) Somerville v. Lethbridge, 6 T. E.

2, 1 Atk. 581.] 213 ; Seaward v. WiUock, 5 Ea^t 198

;

(«) Eoutledge v. Dorril, 2 Ves., Jr., Beard v. Westcott, 5 Taunt. 393, S B. &
365. [But see Mackworth v. Hiniman, Aid. 801, T. & E. 25. [See however per

2 Kee. 658, where the general intent was Eolt, L. J., Forsbrook ». Forsbrook, L.

to limit personalty so that it should go E., 3 Ch. 99.]

along with an honor, the successive life (s) 2 Ves., Jr., 336
;
[and see Hale o.

estates being only the mode : and see In Pew, 25 Beav. 335 ; and it is not admit-

xe Johnson's Trusts, L. E., 2 Eq. 716. ted in construing a deed, Brudenell v.

(x) Boughton V. James, 1 Coll. 44, 1 H. Elwes, 7 Ves. 390.

L. Cas. 406.]
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of the fund to certain of the children for life, and after their decease,,

among their children, as they should appoint ; it was held to be real

estate, and that the husband's appointment (which, if valid, would

have the effect of vesting absolute interests in the grandchildren

equally, in default of appointment by the children,) was void as tO'

the grandchildren, and could not, as Lord Loughborough was of

)pinion, be executed cy pres. (a)

SECTION in.

For what Period Income may be Accumulated.

Formerly the rule that fixed the period for which the vesting of

property might be suspended, regulated also the power oid rule flxme

of deferring its enjoyment ; it being then permitted to a speoUve aoou-

settlor or testator to create an accumulating trust absorb- income,

ing the entire income during the full period for which the vesting

might be postponed, and whether it was or was not so postponed.

And no inconvenience appears to have been felt in allowing so wide a

range of accumidation, few persons having availed themselves of the

permission to a mischievous extent, until Mr. Thellusson made the

extraordinary and well-known disposition of his immense property, (6)

by the operation of which, every child and more remote descendant

bom or rather procreated in his lifetime, (and which included every

individual of those descendants towards whom personal knowledge

and intercourse might have been supposed to induce a particular affec-

tion), were excluded from enjoyment, for the purpose of swelling, to

a princely magnitude, the fortune of some remote and unascertained

scions of the stock. The necessiiy then became apparent of preventing

by legislation the repetition of a scheme fraught with so much mis-

chief and hardship. This led to the stat. 39 and 40 Geo. stat.agamdio

III., c. 98,20 which, after reciting that it was expedi-
Geo. m., c. 98.

(o) See further, as to the doctrine of ey other states still leave the common law

pres, Sugd. on Powers ; Fearne C. E. by unaltered.

BntL In Alabama it is provided (Code, 1876,

(6) 4 Ves. 227. ? 2189,) that " no trust for the purpose of

20. In some of the states statutory pro- accumulation only can have any force or

vision is made as to a term beyond which effect for a longer term than 10 years un-

accumulations may not extend, while less when for the benefit of a minor in
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«nt that all dispositions of real or personal estate, whereby the profits

and produce thereof were directed to be accumulated, and the benefi-

•cial enjoyment thereof was postponed, should be made subject to the

restrictions thereinafter contained, proceeded to enact, " that no person

teing at the date of the conveyance or,

if by will, at the death of the testator, in

which case it may extend to the term of

such minority."

In Permsyhania the statute of 1853

{Kev. Stat., 1871, p. 193, ? 1,) provides

that "no settlement or appointment by

say device whatever for the accumulation

of the proceeds of real or personal prop-

erty except for literary, scientific, charit-

able or religious purposes shall be al-

lowed for a longer period than the life or

lives of the one or more making it and

.21 years from their respective deaths

with allowance in cases of minors for the

period of gestation." See, too. Brown v.

Williamson, 36 Penna. St. 338.

In lUmois, in the absence of statute, a

trust to accumulate income for fifteen

years, and then divide, was held valid in

Khoades v. Bhoades, 43 111. 239 ; and so

in Indiana, an accumulation for grand-

children until the youngest attain the

age of twenty-one years, notwithstanding

the birth of a grandchild after testator's

death, Dyson v. Bepp, 29 Ind; 482 ; but

«ee, contra, Fosdick v. Fosdick, 6 Allen

41 ; see also Odell v. Odell, 10 AUen 1,

mulation of personal property may not

exceed ten years.

Under the New York statute an accu-

mulation for an absolute term, however

short, has been held void. Tucker v.

Tucker, 5 N. Y. 408. So an accumula-

tion directed to be made without refer-

ence to the minority of the beneficiaries

:

as a surplus over annuity to B, to accu-

mulate for B's children, Harris v. Clark,

7 N. Y. 242 ; Manice v. Manice, 1 Lans.

348, 43 N. Y. 303 ; Depard v. Churchill,

53 N. Y. 192 ; Mason v. Mason, 2 Sandf.

Ch. 432, afSrmed as Mason v. Jones, 2

Barb. 229 ; Bean v. Hockman, 31 Barb.

78 ; Bryan v. Knickerbocker, 1 Barb. Ch.

407 ; Hawley v. James, 5 Paige 318 ; Eup-
pert's Estate, 1 Tuck. 480 ; or for a luna-

tic who is not a minor, Craig v. Craig, 3

Barb. Ch. 76. And an accumulation for

persons not in esse is void, as, during A's

life for A's children. Kilpatrick v. John-

son, 15 N. Y. 322 ; Haxton </. Corse, 2

Barb. Ch. 506. But see, contra, Manice v.

Manice, 43 N. Y. 303, provided it com-

mence within two lives ; so, too, Grott v.

Cook, 7 Paige 521. And an accumula-

tion for minors in being, beyond their

and American Academy v. Harvard Col- minority, is void for the excess beyond

lege, 12 Gray 582, where accumulation minority. Oilman v. Keddington, 24 N.

for a long term was allowed for charit- Y. 9 ; HuU v. Hull, 24 N. Y. 647 ; Simp-

able purposes. son v. English, 1 Hun 559. And an ac-

In New York the statute provides (2 cumulation for the joint minority of two

Kev. Stat., p. 1103, g 37,) that accumula- or more, for their joint benefit and the

tions, if to commence at the creation of benefit of the survivor, is void, Scott v.

the estate, must be for one or more MoneU, 1 Eedf. 431 ; Thompson v. Clen-

minors then in being, and terminate at dening, 1 Sandf. Ch. 387. But an accu-

the expiration of their minority ; if to mulation for the minority of more than
commence subsequent to the creation of two minors is valid where their interests

the estate, they must commence within are several, Everitt v. Everitt, 29 N. Y.
the time fixed by law for the vesting of 39, reversing 29 Barb. 112 ; Ruppert's
future estates (two lives), and during the Estate, 1 Tuck. 480. And an accumula-
minority of the beneficiaries, and must tion during minority, to be then added
terminate with such minority. The accu- to the principal, and the income only of
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or persons *shall, after the passing of this act, by any deed or deeds,

surrender or surrenders, will, codicil or otherwise soever, Aoouniuiation

settle or dispose of any real or personal pronertv. so and unless for life

, ii ^ li , . „ ,
of settlor, or

in sucn manner, that the rents, issues, profits or produce for twenty-one

thereof shall be wholly or partially accumulated, /or any duringmino-

longer term than the life or lives of any such grantor or

grantors, settlor or settlors, or the term of twenty-one years from the

death of any such grantor, settlor, devisor or testator, cyr during the

minority or respective minorities of any person or persons who shall

be living or en ventre sa mere at the time of the death of such grantor,

devisor, or testator, or during the minority or respective minorities

only of any person or persons who, under the uses or trusts of the

deed, surrender, will, or other assurances directing such accumulations,

would for the time being, if of full age, be entitled unto the rents,

issues and profits, or the interest, dividends, or annual produce so

directed to be accumulated ; and in every case, where any accumula-

tion shall be directed otherwise than as aforesaid, such direction shall

be null and void, and the rents, issues, profits and produce of such

property, so directed to be accumulated, shall, so long as the same

shall be directed to be accumulated contrary to the provisions. of this

act, go to and be received by such person or persons as would have

been entitled thereto, if such accumulation had not been directed."

Section 2 provides, "that nothing in this act contained Act not to

shall extend to any provision for payment of debts of any visions for

grantor, settlor, or devisor, or other person or persons, or ^i"."?^*""

to any provision for raising portions for any child or

children of any grantor, settlor, or devisor, or any child or children

of any person taking any interest under any such conveyance, settle-

ment, or devise, or to any direction touching the produce of timber or

wood, upon any lands or tenements, but that all such provisions and

directions shall and may be made and given as if this act had not

passed." By section 3 [since repealed (c)] the act is not ^o"; *^ s™*-

the accumulated fund paid to the benefi- and also Holmes v. Mead, 52 N. Y. 332.

ciary, is valid, Meserole v. Meserole, 1 " As there is no statute upon the subject

Hun 66. But not to be payable on the in JVIassachusetts accumulations are here

death of the minor to some other person, still governed by the rules of the com-

Bolton V. Jacks, 6 Eob. (N. Y.) 166. But mon law," Gray, J., in Odell v. Odell, 10

accumulation for a charity has been allow- Allen 4.

«d in Williams v. WiUiams, 8 N. Y. 525 ;
[(c) 11 and 12 Vict., c. 36, § 41.

Wilson V. Lynt, 30 Barb. 124, contra;
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—nor to prior to extend to heritable property in Scotland, {d) nor, by

&o. ' ' section 4, to wills made before the act, unless the testator

should be living and of sound mind for twelve calendar months from

its passing.

[This statute, having been passed just before the Irish act of

—nor to Ire-
union Came into operation, does not extend to Ire-

'*"•'•
land, (e)

*The period of twenty-one years from the testator's death is to be

How the calculated exclusively of the day of his death, (/) and
twenty-one must be a period immediately following his death. Thus,
years is to be i-ioi
calculated; if the accumulation be fixed to commence at a time sub-

sequent to the testator's death, it will necessarily cease when twenty-

one years from his death have elapsed, though it may have been in

operation only one or two years, (g) And a testator or settlor is not

—one of the at liberty to take more than one of the several periods of
periods only "^

, , t . i « .

can be taken, accumulation mentioned in the statute; for instance, he

cannot direct an accumulation for a term of twenty-one years from

his decease, and also during the minority of a person entitled under

the limitations.] (A) ,

The clause which would seem to afifbrd the widest range of accu-

Astoaccnmu- mulation is that which authorizes it during the minority
lation during;

,

the minority of any persou, who would, if of full age, be entitled,

peraon entitled under the trusts, to the income ; and who, it will be ro-
under the ' ' '

trusts. membered, might, under the rule of law discussed in the

last section, be any person coming into existence during a life in

being at the testator's decease. [It has been thought,] however, that

this seemingly important clause is rendered inoperative by the con-

struction put upon it in Haley v. Bannister, (i) where the testator had

Haley «. Ban- directed Certain sums of stock in the public funds to be
nister. purchased by his executors, and the dividends accumulated

(d) But a direction to invest accumala- (/) Gorst v. Lowndes, 11 Sim. 434 •

tions in lands in Scotland did not bring Lester v. Garland, 15 Ves. 248.

the case within g 3. Macpherson v. (g) Shaw v. Bhodes, 1 My. & Or. 154

;

Stewart, 28 L. J., Ch. 177. "Webb v. Webb, 2 Beav. 493; Att-Oen. v.

(e) Ellis V. Maxwell, 12 Beav. 104; Poulden, 8 Hare 555; Nettleton v. Ste-

Heywood v. Heywood, 29 Beav. 9. Eng- phenson, 8 De G. & S. 366.

lish leaseholds, though personal estate, (h) Wilson v. Wilson, 1 Siin. (N. S.)

are governed by the lex loei, and though 288 ; Kosslyn's Trust, 16 Sim. 391 ; Ellis

belonging to a domiciled Irishman are v. Maxwell, 3 Beav. 595.]

subject to the act, Freke v. Lord Carbery, (!;) 4 Mad. 275.

L. R., 16 Eq. 461 ; vide ante p. *4, n.
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until one of the children of his daughter, born, or to be born, should

attain the age of twenty -one, when the whole was to be transferred to

such child, and any other child or children who might be then living

;

the will contained a residuary clause. Sir J. Leach, V. C, said,

"The statute prevents an accumulation of interest during the minority

of an unborn child; but as to the principal the law remains as before

the statute. The excess of accumulation prohibited by the statute

would form part of the residue."

[By the words " during the minority of an unborn child," the V.
C. must, it is conceived, have meant " until an unborn child should

come of age," which was the case before him : his decision in this

view could only be that the whole of such period could not be taken,

not that the part commencing with the birth of the child could not

be taken alone. However, Lord Langdale, M. R., *in observations

Ellis V. Maxwell (A) observed, " If the accumulation is dlte°on Ha?#y

permitted only during the minority of a person entitled

under the uses of the will, and no time is allowed either before the

minority commences or after it has ceased, it does not seem that any-

thing is added to the permission to accumulate during the minority of

a person living at the death of the testator. But taking the words as

they are, they do not appear to permit accumulation during a minority

and a time to elapse between the death of the testator and the com-

mencement of the minority ;
" and after noticing Longdon v. Simson,

and Haley v. Bannister, he continued :—" These cases prevent me
from considering, that upon the construction of the act the accumu-

lation would be lawful during the minority of any grandchild born

after the death of the testator." The case, like Longdon v. Simson,

and Haley v. Bannister, involved an accumulation not only during the

minority of an unborn person, but also until he should be born ; and

though it has been said, (Z) that in Haley v. Bannister, observations
° ' ^ '

<. T T
' of Sir J. Eo-

Sir J. Leach held, that the statute referred only to the miiiy.

minority or successive minorities of persons in existence at the time

the will came into effect, and that the same point was affirmed and

extended in Ellis v. Maxwell, yet it is clear that the point was not

touched by the actual decision in either of those cases, which fell un-

der the ordinary rule that only one of the periods allowed by the

[{k) 3 Beav. 596. [1) Bryan v. Collins, 16 Beav. 17.

2 [*305]
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statute can be taken. The construction put upon the statute by the

toL*te whSi°" '^^"^ '^^^^ above virtually strikes out of the act the clause

foi^^SS?-'^* in question, and] seems to place in some peril the accn-

aTOuminafe,n mulating trusts ordinarily introduced into provisions for
of marpius m-

^j^^ maintenance during minority of persons unborn at

the testator's decease, which direct the unapplied surplus income from

time to time to be added to the principal. Such trusts, however, are

distinguishable from the bequest in Haley v. Bannister in this, that

they extend only to the unapplied surplus, and not to the entire in-

come, (m) and, therefore, approach more closely to the principle of the

rule of law, which accumulates the income of minors after providing

for maintenance ; though they differ from that rule in regard to the

ultimate destination of the accumulated fund, which the law gives to

the minor himself, but which the express trust commonly attaches to

the principal fund ; though even this difference is considerably nar-

rowed, where the trustees possess (as they commonly do, and always

ought to do) a power of apply*ing the accumulated fund at any sub-

sequent period of minority, which clause would certainly afford a

strong argument for taking the trusts in question out of the principle

of Haley v. Bannister, if [the doctrine sometimes deduced from] that

case can be supported. Indeed, considering the extreme inconvenience

of holding the ordinary accumulating maintenance trusts in favor of

unborn persons to be invalid, the courts would no doubt struggle to

avoid such a conclusion.

It is well settled, that a trust for accumulation exceeding the statu-

Trustsem- tory limit, is good pro tanto. Thus, where a testator

wide an aoou- directed that the profits of certain canal shares should be
mulation good '

, .

pro tanto. luvestcd, the interest arismg to be applied to the education

of the children of A and B, (who had no child at the death of the

testator,) and on their attaining twenty-one to be divided among them

;

Sir W. Grant, M. E., held, that the accumulation was good for twenty-

one years from the death of the testator, though void for the subse-

quent period, (w)

[But a trust for accumulation which not only exceeds the statutory

no^tapitedfy
li™its> but also the period allowed by the rule against per-

i^^tof^m- petuities, is, like any other such limitation, void in toto,

"Jisiy b^?' even though it be for a purpose excepted from the opera-

(m) But the act expressly includes (71) Longdon v. Simson, 12 Ves. 395

;

partial accnmulations.] see also Grifltlis v. Vere, 9 Ves. 127

;
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tion of the act ; for the act does not by the exceptions contained in, it

impliedly make valid what was previously invalid, (o) But, as before

noticed, (p) accumulation for payment of the debts of the foj^^^ent of

testator does not contravene the rule against perpetuities, vaiid%hou|h''

and is therefore good, though its duration be unlimited, (q) Sthan aiife^'

And a direction to accumulate until a certain sum be oSeylaraf

reached, though not in terms limited in duration, and though the

accumulations may not amount to the stated sum within the necessary

limits of time, is nevertheless good if the total amount to be raised is

so disposed of as necessarily to vest absolutely in some person or persons

within those limits, since those persons might at any moment after the

vesting stop the accumulations and dispose of the fund, (r) But an

accumulation for the payment of debts of a stranger does mento/ae*^'
not come within the reason of the rule which pro*tects a q*^^ "^^
similar provision for payment of the testator's own debts, thaui^'?^""

and is therefore valid by the common law only for the period of a life

in being and twenty-one years after. The act leaves this —rule not

1 , 1 . „ . ,. 1 ,. affected by the
rule untouched, section 2 exceptmg from the operation or act.

the first section " all provisions for payment of debts of any grantor,

settlor or devisor, or other person or persons." (s) And this has been

held to include not only debts due at the testator's death, but future

debts accruing within the period last mentioned, (t) But the accumu-

lation must be designed and intended bonafde as a provision for pay-

ment of debts. Where a testator directed the income of residue or a

sufficient part of it to be applied for the benefit of his son, and the

surplus to be accumulated and added to capital, and after the son's

death the whole to be divided among the son's children ; but if the

son should die without issue, the testator bequeathed a moiety of the

fund to B ; B afterwards became indebted to the testator, who then by

codicil declared that B should not be obliged to pay the debt unless

Palmer v. Holford, 4 Euss. 403; [In re (p) Ante p. *275.

EoBslyn's Trust, 16 Sim. 391, and cases (g) Lord Southampton v. Marquis of

in this section, passim. Hertford, 2 V. & B. 54, see p. 65 ; Bacon

(o) Lord Southampton v. Marquis of v. Proctor, T. & K. 40 ; Bateman v. Hotch-

Hertford, 2 V. & B. 54 ; Marshall v. Hoi- kin, 10 Beav. 426.

loway, 2 Sw. 432; Browne v. Stoughton, (r) Oddie v. Brown, 4 De G. & J. 179.

14 Sim. 369 ;
(as to which cases see ante And see Williams y. Lewis, 6 H. L. Cas.

p. *274) ; Scarisbrick v. Skelmersdale, 17 1013.

Sim. 187 ; Boughton v. James, 1 Coll. 26, (a) 2 D., M. & G. 498.

1 H. L. Cas. 406 ; Turvin v. Newcome, 3 (i) Varlo v. Faden, 27 Beav. 255, 1 D.,

K. & J. 16. F. & J. 211.]
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and until he became possessed of the moiety, which, in that case, was

to be set off against the debt. B eventually became entitled to the

moiety, but it was held that the testator was not thinking of the debt

when he directed the accumulation, and that it was not protected by

section 2. (w) And if creditors avail themselves of their legal rights,,

and get their debts paid in a different way, as by resorting to the

corpus, the accumulation cannot, even if the will so direct, be continued

beyond the period allowed by section 1 of the act, in order to recoup

the persons to whom, subject to the trust for accumulation, the estate

is devised, (a;)

The exception in the act respecting accumulations for the purpose

rftte^excep-
" °^ raising portions for any child or children (y) of any

oumXtionfor grantor, settlor or devisor, or any child or children of any

t£ns.'*"'*^°'^' person taking any interest under such conveyance, settle-

ment or devise," has created great difficulty. And first, what is a

portion within this exception ?

In Beech v. Lord St. Vincent, («) lands were devised to A for life^

with remainder to his first and other sons in tail, with remainders over,^

and £2000 per annum was directed to be accumulated for twenty-one

years during the life of A, and so much *longer as A had any younger

children; the accumulations to be held on certain trusts for such

younger children. It was twice held that this was an accumulation

for raising portions within the exception in the statute. And in Bar-

BarriDgton v.
nngton V. Liddcll, (a) where lands had been settled on the

Liddeii. marriage of A in the usual way, with a term of years for

securing (in the events that happened) the sum of £40,000 for younger

children's portions; and afterwards a testator bequeathed a sum of

£15,000 in trust to be accumulated during the life of A, until it

reached the sum of £40,000, and then to be applied in satisfaction of

the portions ; and he gave another sum for building a mansion-house

on the settled estate ; Lord St. Leonards held, that this was clearly

within the exception, and that the accumulation might continue after

the expiration of twenty-one years, computed from the testator's death.

A provision for raising or satisfying portions charged or created by a

previous instrument is, therefore, within the exception in the statute. (6)

(it) Mathews v. Keble, L. E., 3 Ch. 691. (a) 2 D., M. & G. 480.

{x) Tewart v. Lawson, L. K., 18 Eq. 490. (6) But (as appears by Beech v. Lord

{y) This means legitimate children, St. Vincent and other oases, and notwith-

Shaw V. Rhodes, 1 M. & Or. 159. standing Halford v. Stains, 16 Sim. 496,)

(a) 3 De G. & S. 678, 3 Jur. (N. S.) 762. not exclusively so.
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On the other hand, it has been decided that an accumulation of the

whole of a testator's estate, (c) or of the residue, compris- Gift of general

ing the bulk, of it, (cf) and a gift of the augmented fund, mentedby..',.' ° ° ' accumulation
comprising both capital and accumulations, is not pro- is not a portion,

"tected by the exception. "A direction to accumulate all a person's

property," said Lord Cranworth, (e) " to be handed over to some child

or children when they attain twenty-one can never be said to be a

direction for raising portions for the child or children : it is not rais-

ing a portion at all; it is giving everything. 'Portion' ordinarily

means a part or share, and though I do not know that a gift of the

wliole might not in some circumstances come under the term of a gift

of a portion, yet I do not think it comes within the meaning of a

portion in this clause of the act, which points to the raising of some-

thing out of something else for the benefit of some children or class

of children. * * * * jf every direction for accumu-

lation for a child was a portion, the intention of the legislature,

-which was to prevent accumulations, such accumulations being

most frequently directed for the benefit of children, would be entirely

defeated."

Again, in Burt v. Sturt, (/) where legacies were given to all *the

testator's children, and the residue was directed to be accumulated

during the lives of the children and of the survivor of them, and after

the decease of the survivor the whole was to be divided between the

grandchildren of the testator then living, Sir "W". P. "Wood, Y. C, said

it was simply a scheme of the testator for the purpose of accumulating

ids property into one mass, and handing it over in that mass at the

remote period of the death of the survivor of a number of persons

whom he had mentioned, not to any given child or children, but to

two or three or possibly one favored individual ; it did not seem to

him that in any sense or upon any rational construction he could call

that the raising of a portion for children : in truth it.was only the

Thellusson scheme arranged in a somewhat less complicated and less

extensive shape.

In Jones v. Maggs, {g) where a legacy of £200 was directed to be

(c) Wildes V. Davies, 1 Sm. & Gif. 475. (e) Edwards v. Tuck, 3 D., M. & G. 58.

(d) Eyre «. Marsden, 2 Kee. 573
; (/) 10 Hare 415. See also Drewett v.

Bourne v. Buckton, 2 Sim. (N. S.) 91 ; Ed- . Pollard, 27 Beav. 196.

•wards v. Tuck, 3 D., M. & G. 40 ; Mathews {g) 9 Hare 605.

*. Keble, L. E., 3 Oh. 691.
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Whether same accumulated Until the child of A (who then had one child)
rule ap;>lie8 to

.

^ ii'-ii
pecuniary should attain twentv-one, and on that event to be divided,.
le£raoy so aug- */ ^

mented, Jones -^yith Its accumulations, amonff the children of A who
17. Maggs.

^

' o
should be then living, and the residue of the personal

estate was given to the parent, Sir G. Turner, V. C, held that the

legacy was not a portion, though in a certain sense it was raisable out

of the property of the parent; otherwise every legacy given to a child

of a residuary legatee must be so construed and the act would be-

wholly defeated. This decision was much influenced by the Y. C.'&

opinion, now exploded, that to bring the case within the exception,,

the parent must take an interest in the very fund directed to be accu-

mulated ; and no distinction was noticed between the accumiilation of

the entirety or bulk of an estate and of a mere pecuniary legacy. The

effect upon the act of a contrary decision was certainly overstated.

On the other hand, Sir J. Stuart, Y. C, distinguished between a

gift of the whole of a testator's estate, augmented by accumulation,.

Middieton and a' gift of a pecuniary legacy so augmented, (h) And
in Middieton v. Losh, (i) where a testatrix bequeathed

£50,000 to trustees upon trust to invest, and apply a competent part

of the income towards the maintenance and support of her son W., and

to accumulate the remainder, and after his decease upon trust to divide

the capital and accumulations between the children of W., and in case

of the death of W. without issue the *capital and accumulations tO'

sink into the residue of her personal estate ; he decided that the accu-

mulation was valid as a provision for portions, relying mainly on
" the just principles of construction " adopted by Lord St. Leonards^

in Barrington v. Liddell.

The question chiefly discussed in- that case was not what is a por-

tion, but what interest must be given to the parent, {k) And although,

the subject of gift was, as in Middieton v. Losh, a pecuniary legacy

augmented by accumulation, and although it must be admitted that

whether the testator has or has not directed the legacy to be taken in

satisfaction of portions already charged on the estate of another person,

the result quoad the testator's own estate is the same, yet the presence

of such a direction brings the case literally within the words of the

act, and distinguishes it too widely from Middieton v, Losh to permit

its being regarded as an authority for the decision in the latter case..

(A) Wildes v. Davies, 1 Sm. & Gif. 475. observations on Middieton v. Losh, in 10~

(i) 1 Sm. & Gif. 61. See also St. Paul Hare 426.

1). Heath, 13 L. T. (N. S.) 270 ; and the {h) See this insisted on, 2 Dr. & Sm. 61^
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A similar direction would equally bring within the letter of the act a

case where (as in Edwards v. Tuck) the subject of gift was not a

pecuniary legacy only but the bulk of the testator's estate. But there

is no actual decision to that effect.

A trust to accumulate a legacy during a stated period, and at the

expiration of it to pay the income to A for life, and after- Legacy to

wards to divide the capital among the children of A, is trust for one
1.1 , . . » . . . „ 'for life, and

plamly not a provision tor raising portions for children, afterwards for,,. o 'his children,

but only a legacy in trust for a parent for life, and after not a portion,

his death for his children. (Z) And it cannot be material to the con-

struction of the statute that the testator has or has not called the

children's shares of an accumulated fund their " portions." (m)

It will have been seen that, in Middleton v. Losh, the aggregate

fund was not necessarily to go to the children of W., but if all his

issue died in his lifetime it was to fall into the residue, so that it was

not in all events a fund for portions. But the validity Accumulation
1 • 11 1 1 1

valid or not
01 the accumulation may well depend on the event: as according to

the purpose
in In re Clulow s Trusts, (m) where a fund was directed whereto in

^ \ ~
,

event it is

to be accumulated, and was given to the children of the applicable,

testator's son (who took an interest under the devise) ; but if there

should be no children, to such persons as the parent should by will

appoint : Sir W. P. Wood, V. C, said that if there had been children,

this might have been upheld as a provision for their portions ; but as

there were and could be none, and the testamentary power *of appoint-

ment was clearly no " portion " for the parent, the V. C held that the

direction to accumulate was within section 1 of the act, and invalid

after the lapse of twenty-one years from the testator's death.

The next question is, what is the interest which a parent, not being

the ffrantor, settlor or devisor, must take under the con- what mterest

1 .1 1 1.1 t''® parent

vevance. settlement or devise, m order to render valid an must take
y v-j "^ , ; under the de-

accumulation for portions for his children ? May it be ''se.

an interest of any kind, or must it be an interest in the identical prop-

erty from which the income directed to be accumulated arises ? and

must it be a substantial interest, or will a merely nominal interest suf-

fice ? in Barrington v. Liddell, (o) Lord St. Leonards read the word

{I) Watt V. "Wood, 2 Dr. & Sm. 56. Morgan v. Morgan, 15 Jur. 319, 20 L. J.,

(m) See per Kindersley, V. C, Bourne Ch. 109, appears to decide that a specific

V. Buckton, 2 Sim. (N. S.) 96. legacy to the parent will not render valid

(n) 1 J. &. H. 639. an accumulation of a general legacy to

(o) 2D M. & G. 480, stated above, the child. But the case is obscure.
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" devise " in the act as meaning " will," and held, that the interest

need not be one in the very fund to be accumulated, and that the

legacy for building a mansion-house on the estate of which the parent

was tenant for life, gave him a sufficient interest within the act. And
as to guantvm, the L. C. cited, with apparent approbation, the opinion

expressed by Lords Lyndhurst and Brougham, [p) and approved by

Lord Cranworth, (q) that ainy interest, however minute, was sufficient.

But, according to Lord Langdale, (r) it would seem that, where accu-

mulation is directed for the benefit of children of several parents, if

any one parent takes no interest, the whole direction fails.

The destination of the income which the statute releases from accu-

Destination mulatiou has occasioued much debate. The law on this

reieasedfrom point, howcver, may now it is conceived be stated as
acoumnlation.

foUows :—
1. Where there is a present gift in possession, and the direction to

accumulate is engrafted upon that gift, the statute, by discharging the

property from the supetedded trust, has the effect of entitling the

donee or successive donees to the immediate income, as if the prior

gift had stood alone, (s)

2. Where the vesting of a contingent interest, [t) or the pos*session

of a vested interest (m) is postponed till the expiration of the period

of accumulation, the statute, by stopping the accumulation, does not

accelerate the vesting in the one case, or the possession in the other
;

but where the property is not a residue carries the income in the case

of personal property to the residuary legatee
;
[x) and in the case of

real property, to the residuary devisee, or heir, according as the will

(p) Evans v. Hellier, 5 CI. & Fin. 126. (m) Macdonald v. Bryce, 2 Kee. 276

;

•

(g) Edwards v. Tuck, 3 D., M. & G. 40. Eyre v. Marsden, Id. 574; Ellis a. Max-
Wood, V. C, appears to have been of the well, 3 Beav. 597 ; Nettleton u. Stephen-

same opinion, Burt v. Sturt, 10 Hare 423. son, 3 De G. & S. 366 ; Lord Barrington

(r) Eyre v. Marsden, 2 Kee. 573. v. Liddell, 10 Hare 429 ; Weatherall „.

(s) Trickey o. Trickey, 3 My. & K. Thornhurgh, 8 Ch. D. 261. Where ac-

560 ; Combe v. Hughes, 34 Beav. 127, 2 cumulation is directed for a stated period,

D., J. & S. 657. An absolute donee may, " or so much of it as the law wUl alloTy,"

at majority, stop accumulation directed and the gift is to take effect at the ex-

for his sole benefit and require immediate piratiou of the stated period (without

payment. Gosling v. Gosling,, Johns. 265. more) acceleration is excluded by the

Seaua, if any other person may by possi- will itself, Talbot v. Jevers, L. E., 20 Eq.

bility be interested, Gott v. Kairne, 3 Ch. 255.

D. 278 ; Harbin a. Masterman, L. E., 12 (a;) Ellis v. Maxwell, 3 Beav. 587 ; Att.-

Eq. 559. Gen. v. Poulden, 3 Hare 555 ; Jones v.

(0 Jones V. Maggs, 10 Hare 605. Maggs, 9 Id. 605.
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does or does not come within the statute 1 Vict., c. 26. (y) Where

the residue is not given absolutely, but only for life or some other

limited interest, the income forms part of the capital of the residue,

so that the person having such limited interest is only entitled to the

income of such income, (z)

Where it is residue that is directed to be accumulated, the income

of such residue, when the accumulation is stopped, will, in obedience

to a well-settled principle, (a) devolve in the case of personal property

to the next of kin, (b) in the case of real property to the heir, (c) and

in the case of a mixed fund to the next of kin and heir respectively, (d)

3. The income of the accumulations follows the same rule ; there-

fore if the accumulations arise from personal property not being a

residue, the income falls into the capital of the residue, (e) so that a

tenant for life would only be entitled to the income of such income

;

and where residuary personalty is directed to be accumulated, the in-

come of the accumulations, of course, goes to the next of kin. Where

the accumulations arise from residuary *real estate, the accumulations

of rents and profits seem to preserve their character of realty, so that

the heir is entitled to the income of such accumulations
; (/) and it

would, of course, follow, that where the accumulations arose from

real estate other than residuary, the residuary devisee would, under

the present law, be entitled. In Ellis v. Maxwell, (g) where the rents

of the testator's real estate were directed to form part of his personal

(y) Nettleton v. Stephenson, 3 De G. & 261, (crown entitled in default of next

S. 366; Smith v. Lomas, 33 L. J., Ch. of kin).

578 ; Green v. Gasooyne, 4 D., J. & S. 565, (,«) Halford v. Stains, 16 Sim. 488
;

See also In re Clulow's Trust, 1 J. & H. Wildes ^. Davies, 1 Sm. & Gif. 475

;

639, where the accumulation being in the Weatherall v. Thornburgh, swp., (crown

nature of a charge on real estate sank for in default of heir).

the benefit of the estate. Cf. Simmons v. (d) Eyre v. Marsdeh, 2 Kee. 564, 4 My.

Pitt, L. E., 8 Ch. 978, where a previously & Cr. 431 ; Edwards v. Tuck, 3 D., M. &
existing charge was directed to be accumu- G. 40 ; Burt v. Sturt, 10 Hare 415.

lated and the next of kin took the excess. (e) Crawley v. Crawley, 7 Sim. 427
;

(2) Crawley v. Crawley, 7 Sim, 427

;

O'Neil v. Lucas, 2 Kee. 316 ; Morgan v.

Morgan u. Morgan, 4 De G. & S. 175, Morgan, 4 De G. & S. 175, 20 L. J. Ch.

176, 20 L. J., Ch. 441. 441.

(a) Skrymsher v. Northcote, 1 Sw. 566. (/) Eyre v. Marsden, 2 Kee. 577 ; this

(6) Macdonald v. Bryce, 2 Kee. 276

;

appears still more plainly from Fitch v.

Pride v. Fooks, 2 Beav. 437 ; Elborne v. Weber, 6 Hare 145, and other siipilar

Goode, 14 Sim. 165 ; Wilson v. Wilson, 1 cases noticed post, which show that the

Sim. (N. S.) 288 ; Bourne v. Buckton, 2 next of kin can take nothing but what is

Id. 91 ; Oddie v. Brown, 4 De G. & J. personalty at the time of the testator's death.

179 ; Weatherall v. Thornburgh, 8 Ch. D. (g) 12 Beav. 104.
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estate, and the personal estate was directed to be accumulated, it was

held that the income of the accumulations went to the residuary lega-

tees. The case turned on the special words of the will.

The interest which, by the operation of the statute, results, to the

Nature of the i^^^^, will be either a chattel interest, and pass on his

™eyo^*e7to the death to his cxecutors or administrators, (h) or an estate

of freehold ; in the latter case it will devolve upon his

heir, if he died before 1838 ;(») if after 1837, upon his personal

representatives.] {h)

In applying the statutory provision against accumulation, regard is

mSilo^ had to the substance and effect, and not to the form and

fen^eidto' ™ere language of an instrument ; for, if property be dis-

staSc^"
*^ posed of in such manner as [either in all events, or on a

contingency which happens] [t) to produce an accumulation of income,

for a period exceeding what the statute authorizes, it will not avail

that there is an absence of any trust expressly and in terms directed

to this object.
,

An obvious case of this nature is that of a bequest of a general

As to aooumu- residue to a class of persons (some of them unborn at the
lation under a

> i v' i i .t i
residuary be- testators decease), whose shares are not to vest until the
quest mlayor '

of unborn per- age of twcntv-one years ; for it is to be observed, that as
sons at ma- o .* ./ / /

gority. a residuary bequest, to take effect in future, carries not

only the bulk or corpus of the property, but also the intermediate

income, it follows that the statute is infringed whenever the vesting,

or even the distribution, is postponed until a period or event which

occurs more than twenty-one years after the testator's decease, without

any express application of the income accruing in the interval. [Sir

L. Shadwell was indeed of opinion that the statute did not affect

accumulation which arose from the nature of the gift, but operated

merely to strike out of the will so much of a direction *to accumu-

late as exceeded the prescribed limits
;
(m) his opinion, however, is

clearly opposed to the other authorities upon this question, including

one of the highest court of appeal, (n) There is a plain distinction

(A) Sewell v. Denny, 10 Beav. 315. {I) Mathews v. Keble, L. K., 3 Ch. 691.

(i) Halford v. Stains, 16 Sim. 488 ; in (m) Elbome v. Goode, 14 Sim. 165

;

Barrett v. Buck, 12 Jur. 771, the personal Corporation of Bridgnorth v. ColKns, 15

representative of the heir was held to Id. 538.

take, but as his right was not disputed, (n) Evans v. Hellier, 5 CI. & JBln. 114
j

the case is scarcely an authority. S. C, nom. Shaw v. Khodes, 1 My. & Cr.

(A) 1 Vict., c. 26, 5 6. 135 ; Macdonald v. Bryce, 2 Kee. 276

;
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between such a case and the cases where the property being vested in

an infant the accumulation is to be assumed to be the act of the

court, (o)

Where there is a contingent legacy to A to vest upon a certain event,.

and an accumulation is directed in the meantime, and if the event does

not happen the legacy and accumulations are given over to B, and-at

the end of a period greater than twenty-one years (say thirty years)

from the testator's death, the happening of the event is first ascertained

to be impossible, so that the gift to B then takes effect in possession, it

has been held by Sir J. K. Bruce, V. C, (p) that B is to have all the

intermediate income of the original and accumulated fund between the

end of the twenty-one years and the happening of the event ; Sir J.

Romilly, however, in a similar case, (q) intending to follow this deci-

sion, decided that B is to have simple interest on the amount of that

fund during the same period.

In Bassil v. Lister, (r) Sir G. Turner, V. C, decided that a direc-

tion in a will to apply a sufficient part of the income of Whether insur-

., , . ... 1.1 fl^ces on lives

the testators property lu keeping up certain policies which form amode of

, . , .
accumulation

he had effected on the lives of his children in their names, •within the act.

and which in case of their marriage he directed to be settled on their

wives and children, was not a trust for accumulation within the stat-

ute, and was therefore valid beyond the period of twenty-one years

from his death. He observed, " It was said 'in argument that the

payment of the income to the insurance company was itself an accu-

mulation; that the company were recipients of the income for the

purpose of accumulation ; that what was done was the same thing as

if the rents were paid to an individual, to accumulate in his hands,,

and to be paid over at the death of the life insured ; and the case was

presented to the court in many similar points of view ; but I do not

see how the payment of the *premiums to the insurance company out

of the income is an accumulation of the income. The premiums,,

when paid to the insurance company, become part of their general

funds, subject to all their expenses ; and although it is true that the

Morgan v. Morgan, 20 L. J., Ch. Ill, 15 worth, V. C, Wilson v. Wilson, 1 Sim.

Jur. 319; Tench v. Cheese, 6 D., M. & (N. S.) 297.

G. 641 ; Macpherson v. Stewart, 28. L. J., (p) Morgan v. Morgan, 20 L. J., Ch.^

Oh. 177 ; and see Bective v. Hodgson, 10 111, 441, 16 Jur. 319.

H. L. Cas. 664, 668. (q) Bryan v. Collins, 16 Beav. 14.

(o) See per Wood, L. J., Mathews v. (r) 9 Hare 177. And see Meller v^

Keble, L. B., 3 Ch. 696 ;
per Lord Cran- Stanley, 2 D., J. & S. 183.
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funds in the hands of the companies do generally produce accumula-

tions, it is impossible to say what accumulations arise from any par-

ticular premium. It was said that it was an accumulation as to the

estate, because the estate receives back a certain sum upon the death

of the party whose life was insured ; but what the estate receives back

is not the accumulation of the income, but a sum payable by the office

by contract with the testator ; and is this an accumulation within the

meaning of the statute ? The history of the statute goes far to show

that it is not, and I think the language of the enactment confirms that

view. The enactment is, that no person shall settle or dispose of real

or personal estate, so and in such manner that the rents, profits, income

or produce shall be accumulated beyond the prescribed periods ; and

these are words which admit of a clear, plain, common sense interpre-

tation, as referring to the accumulation of rents, profits and income,

qioa rents, profits and income. Why is the court to put a strained

•construction upon them, and cut down the undoubted right which

-existed before the statute, beyond what the language of the statute, in

its ordinary interpretation, imports ? It is said that the court oUght

to do so, because the spirit and intent of the statute was to prevent

accumulations and the suspension of the beneficial enjoyment; but

this argument appears to me to beg the question ; for it assumes that

what the petitioner here calls an accumulation suspending the benefi-

cial enjoyment, was an accumulation intended to be prevented by the

statute. Much reliance was placed in the argument upon the mischief

which might ensue from policies of insurance being resorted to for the

purpose of evading the statute, if the dispositions of this will were

upheld, but I entertain no apprehension of any such mischief; I think

that settlors and testators, who contemplate accumulations, are far too

keen-sighted to incur the risks to which such a course of proceeding

would be exposed. On the other hand I see enormous mischiefe

which would arise from the construction for which the petitioner con-

tends. The case before us is but one instance of the difficulties to

which such a construction would lead. If it be supported what is to

become of partnership agreements for long terms of years, where cer-

tain sums are to be drawn out annually, and the remaining profits are

to *accumulate and be divided at the end of the terms ? What is to

be done with policies of insurance on the lives of debtors ? (s) And

s) The statute expressly excepts provisions for the payment of debts of any

iperson, see 2 D., M. & G. 498.
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how is the case of a settlement of policies of insurance, with stock

transferred in trust to pay premiums out of the dividends, to be dealt

with?"

The V. C. seems here to argue that because of the mode of accumu-

lation adopted the statute did not apply ; but the terms of the statute

are general, that no person shall " by deed or deeds, &c., or otherwise

howsoever, settle or dispose of his property so and in such manner "

that the income thereof shall be accumulated ; it can scarcely therefore

be said that the act does not apply because a particular mode of accu-

mulation is resorted to. (t) To exclude the act, it must be denied that

there is any accumulation of income whatever; but it could not be

denied, nor did the learned judge attempt to deny, that effecting an

insurance was one mode of accumulation. This answers the objection^

that, "though the funds of the company might be accumulated, it

would be impossible to say what part of such funds arose from any

particular premiums ;" an objection which affects only the mode of

accumulation. The testator's estate instead of getting back the total

amount of premiums with compound interest, a sum varying in amount

according to the period during which the premiums have been paid,

gets back a sum certain, whatever that period may be. This sum is

not less the result of an accumulation because it is of certain amount.

The decision was also rested on the ground that the sum paid back

was in pursuance of a contract, and therefore not within the statute

;

this seems to beg the question, since, if there be an accumulation, the

statute must reach it, whether it arise under a contract or by will : for

its terms are general; and a person can no more contract that his

income shall be accumulated beyond the prescribed limits, than he

could direct by will that it should be so accumulated ; indeed, if the

statute does not extend to contracts, it does not touch any accumulation

made by marriage settlement, for every such settlement is a contract.

The question what would become of partnership agreements for long

terms of years, by which a certain sum is to be drawn out and accu-

mulated annually, may, perhaps, be answered by another question,^

namely, supposing such agreements not to be affected *by the act in

question, what would become of them when considered with respect to

the rule against perpetuities? an ordinary trust for accumulation,

extending over a long term of years, (that is, as the V. C. must have

meant, more than twenty-one years,) would be void altogether as

(<) And see the observations of Lord Cranworth, 6 D., M. & G. 462.
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transgressing the rule against perpetuities
;
(u) one of two things, there-

fore, is clear, either such agreements are not valid, or, if they are valid,

they are governed by rules which do not hold good with regard to

ordinary trusts, and, in either case, no argument can be drawn from

this source in support of the decision in Bassil v. Lister. Probably,

the partnership agreements in question would be held good on the

principle of the decision in Bateman v. Hotchkin, (x) before noticed,

that an accumulation which is capable at any moment of being put an

end to, (y) can infringe neither the statutory rule against accumulation,

nor the common law rule against perpetuities. Lastly, as to the ques-

tion what would become of settlements of policies of assurance with

trusts for keeping them on foot by payment of the premiums, the

answer seems to be, that they are either cases where security is given

for a debt, or cases of settlement on a marriage, in which one of the

settlors is the person during whose life the accumulation is to be made,

both of which classes are within the exceptions of the statute under

which a direct trust for accumulation would be good ; and it is con-

ceived that there is no authority for saying that any other settlement

of policies of assurance are good, where a direct trust for accumulation

would not also be good.

It will be observed, that the remarks of the learned judge are irre-

spective of the fact, that the policies were effected in the testator's

lifetime ; his decision was, that insurance is not a mode of accumulation

affected by the statute, and it would, therefore, have been the same, if

the policies had been effected after the testator's death. By giving

small conditional legacies, a testator could easily procure persons, after

his death, to allow policies to be effected on their lives, in their names,

and to assign them to the testator's trustees, than which an easier and

cheaper mode of accumulation could not be devised.]

[(14) Palmer v. Holford, ante p. *253. (y) See Downs 11. Collins, 6 Hare 418.]

(x) AnU p. *275.
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*CHAPTER X.

FROM WHAT PERIOD A WILL SPEAKS.

For some purposes a will is considered to speak from its date or

execution, (a) and for others from the death of the testator : From what
, , ^ ,

period a will

the former being the period of the inception, and the lat- speaks,

ter that of the consummation of the instrument. In determining to

which of these the language points, it is necessary to distinguish be-

tween wills that are subject to the act 1 Vict., c. 26, and those which

are regulated by the pre-existing law.

First, with regard to wills made before the act.

It may be stated, as a general rule, that wherever a testator refers

to an actually existing state of things, his language is Expressions of

referential to the date of the will, and not to his death, rrfertodateof

as this is then a prospective event. Such, it is clear, is

the construction of the word " now," or any other expressions pointing

at present time.

Thus, a devise to the descendants now living of A has been held to

comprise the descendants living at the date of the will, "Now," how
. °

.
construed.

exclusive of such as come into existence between that

period and the death of the testator, (6) and who would, but for this

(a) Date and execution relatively of construction, the effect would some-

consideied.—^In this chapter, and in- times, perhaps generally, depend on the

deed throughout the present work, the date, or the time of apparent execution :

date and the period of execution are as- for instance, if a testator dated his will

sumed to be identical ; which, it is obvi- 1st January, 1830, and executed it on the

ous, may not be the case, and then the 1st June in the same year, a bequest in

question would arise-^which is- to pre- such will of " all the consols now stand-

dominate ? It is conceived that, for some ing in my name," possibly might be held

purposes, the date, and for others the to pass the consols only of which he was

time of execution, would do so. In re- possessed on 1st January, and not what

gard to the will's capacity of operation he had acquired between the date and

on real estate, (suppoiing, of course, the execution, and which he held on 1st

will to be subject to the old law,) the June. [See Eandfield v. Eandfield, 8 H.

period of the actual execution would be L. Caa. 225.]

the material fact ; but in regard to points (6) Crossley v. Clare, Amb. 397, 3 Sw.
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592 FROM WHAT PERIOD A WILL SPEAKS. [CHAP. X.

restrictive addition, have been let in
;
(c) and the same construc*tioa

has obtained, even where the word " now " is combined with a term

which could not have full effect, according to its technical import,

unless used prospectively, as in the case of a devise to the heir male

of the body of A "now living," under which the heir apparent of A
living at the date of the will has been held to be entitled ; so that the

word " heir " was made to surrender its primary and proper significa-

tion, in order to give effect to the word " now," with which it stood

associated. (d)l

On the same principle verbs in the present tense haVe a similar

Verbs m effect in restricting a devise or bequest to the subiects or
present tense. ....

objects existing at the date of the will, though in some of

the cases considerable reluctance appears to have been manifested to

carry out this principle, where its effect would be inconveniently to

narrow the scope of the will, by excluding any who might be pre-

sumed to be intended objects of the testator's bounty.

320, n. See also Att.-Gen. v. Bury, 1 Eq.

Gas. Ab. 201, pi. 12, 8 Vin. Abr. 328, pi.

2 ; Abney v. Miller,' 2 Atk. 593 ; Blun-

dell V. Dunn, cit. 1 Mad. 433 ; see also

All Souls' College v. Codrington, 1 P. W.
597 ; but see Bowland v. Gorsuch, 2 Cox
187.

(c) As to the construction of gifts to

classes, iride ch. XL on Lapse, ch. XXX.
on Devises to Children, [and ante p.

*268.]

(d) James v. Richardson, T. Jon. 99,

1

Eq. Cas. Ab. 214, pi. 11, 1 Vent. 334, 2

Lev. 232, Raym. 330, 3 Keb. 832, PoU.

457
;
[Burohett v. Durdant, on same will,

Skin. 205, 2 Vent. 311, Garth. 154.]

1. See also 1 Koper on Leg. 248 ; Wms.
Ex'rs (6th Am. ed.) 1544. So a legacy

to " my present attendant physician," re-

fers to the time of making the wUl, Ev-

erett V. Carr, 59 Me. 325. And, in like

manner, a gift of property rum owned or

possessed by the testator. Boss v. Boss,

12 B. Mon. 438 ;
Quinn v. Hardenbrook,

54 N. Y. 83 ; Board of Education v. Ladd,

26 Ohio St. 210 ; 1 Kedf. on WUls 380.

Hutchinson v. Barrow, 6 Hurlst. & Norm.

583, gives like effect to a devise of a mes-

suage at W., containing about twenty
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acres, "nmu occupied by me,'' and ex-

cludes from such devise adjoining prop-

erty afterwards acquired by testator, and

occupied by him at the time of his death.

And, in Ex parte Champion, 1 Busb. Eq.

(N. C.) 246, " aU my real estate," was held

to include all at his death. As to the

effect of present words as modified by the

English act of 1838, or its American

equivalents, see jiost. In Lorieux v. Kel-

ler, 5' Iowa 196, it is said that a will,

whenever dated and published, will take

effect only at the death of the testator
;

and in Thorndike v. Reynolds, 22 Gratt.

21, 32, it is said by Anderson, J. :
" The

statute provides that it shall be construed

to speak and take effect, as if it had been
executed immediately before the death of

the testator, unless a contrary intention

shall appear by the will. Code of 1860,

chap. 122, § 11, p. 573." In this case it

was held that if a husband gives, by will,

to his wife, power to dispose in his life-

time, by wiU, of property devised to her
in his will, his will must be intended to

take effect from its date, and so must her
will in execution of the power, though
not to divest and pass title in the lifetime

of her husband or herself.
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Thus, in Wilde v. Holtzmeyer, (e) Sir E. P. Arden, M. E., expressed

an opinion that a bequest of " all the property I am possessed of"

would, if unrestrained by the context, extend to all the testator's per-

sonal estate at his death.

So, in Bridgman v. Dove, (/) it was held that a charge of all the

debts I have contracted since 1735, extended to all debts owing by

the testatrix at her decease, including those she contracted after the

period referred to
;
[and in Bland v. Lamb, {g) the, words " I may

have forgot many things, if such there is, it is to be thrown into the

lump for the benefit of the legatees," were held by Lord Eldon to

carry the residue at the testator's death.]

Again, in Eingrose v. Bramham, {h) Sir L. Kenyon, M. E., held

that a bequest of £50 " to A's children, to every child he hath by his

wife B," to be paid to them as they should come of age, spoke at the

time the will took effect, so as to let in all the children then living.

The circumstances of the case, however, though not expressly adverted

to by his Honor, perhaps aided the construction. The testator had

directed a sum of money to be placed in the hands of a person until

the children came of age, which exceeded the sum which would have

been necessary for the purpose if the legacy were confined to the chil-

dren then in existence. In regard to gifts to children, Gifts to chu-

indeed, an anxiety to include as wide a range of objects

as possible has so powerfully influenced *the construction, that such

cases are to be regarded as sui generis. To this anxiety is also to be

ascribed the rule, which constitutes another exception to the doctrine

under consideration, that a gift to children "begotten" extends to

children born after the date of the will ; and a gift to children " to be

begotten " includes those antecedently in existence, {i)

To return, however, to the general subject, it may be stated that

where a testator, in a will which is regulated by the old Doctrine as to

.„ , » .» f 1 /
speoifiobe-

law, refers to a specific subject of gift, he is considered (J)
quests.

(e) 5 Ves. 816. would be a specific bequest, though not

(/) 3 Atk. 201. liable to ademption, Bothamley v. Sher-

\_{g) 2 J. & W. 399.] son, L. E., 20 Eq. 304. A gift of prop-

(A) 2 Cox 384. erty " to which I am entitled under the

(i) Co. Litt. 20 b
;

[see as to this, post will of A" was held to pass money after-

ch. XXX. wards received by the testator under that

{)) Unless he expressly refer to the will and invested in his own name, it

state of facts at his death ; as, by be- being still traceable, Morgan v. Thomas,

qneathing all his horses, or all his stock, 6 Oh. D. 176.

belonging to him at his -death: this

2 p [*320]
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as pointing at the state of facts while he is penning the instrument,

and not at the time of his decease, even though he may not have used

the word " now," or any other adverb emphatically denoting present

time. The doctrine relating to the ademption of specific bequests

stands upon this principle. Thus, if a testator, before the year 1838,

having a leasehold' messuage, or a sum of £1000 consols, bequeathed

" all that my messuage in A," or " all that sum of £1000 consols

standing in my name," he is considered as referring to the house or

the stock belonging to him when he made his will ; and, therefore, if

he subsequently disposes of such house or stock, the bequest fails,

though he may at his decease happen to be possessed of a messuage or

a sum of stock answering to the description in the will, (k) [And the

rule was the same where the testator having stock in his possession at

the date of his will bequeathed it as " all my stock," and afterwards

sold the stock and bought new, or added to the old : in the one case

the bequest failed altogether, and in the other comprised only the old

stock.] {()

And a new estate in leasehold property, acquired by a subsequent

Effect of re- renewal of the lease or otherwise, is no less out of the

bequest of rcach 01 a specihc disposition ot such property, as ordi-

narily expressed, than an interest in any other property

answering to the same locality ; it being considered that the testator,

when referring to the property in question, had in his contemplation

exclusively the specific interest in it of which he was possessed when

he made his will, though he has not in terms referred to such interest,

but has used expressions descriptive of the oorpua of the property : as

in *the case of a bequest of " all my tithes and ecclesiastical dues at

W. ;" {C) or " the perpetual advowson and disposal of the living or

rectory of W. forever, together with the tithes of all sorts thereof;" (m)

or " all my leasehold estates in the parish of C." («) In all such

cases the renewal of the lease under the old law revoked the bequest,

or rather, to speak more accurately, withdrew from its operation the

property which was the subject of disposition : in short, effected what

is technically called an ademption.

But though the general principle has long been settled, yet ques-

tions often arose in consequence of the context of the will affording

(i) PattiBon v. Pattison, 1 My. & K. 12. {I) Rudstone v. Anderson, 2 Ves. 418.

[l) Cockran v. Cockran, 14 Sim. 248. (m) Hone v. Medcraft, 1 B. C. C. 261.

See also per Wood, V. C, Goodlad v. (n) Coppin v. Fernyhough, 2 B. C. C.

Burnett, 1 K. & J. 347. 291.
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ground to contend, that the testator intended any after-acquired inter-

est of which he might become possessed by renewal, to pass under the

bequest.

The renewed lease will pass where the testator includes in the be-

quest the right of renewal as an accessory to the imme- Renewed leaae

diate subiect of disposition. And fwhere the lease of benefit of re-

^ , T ,
newal is iu-

which a bequest is made is vested in a trustee for the tes- elided,

tator and is renewed by the trustee, the gift of the property comprised

in the lease being in fact a gift of the equitable interest which in-

cludes the benefit of renewal, the trust of any renewed term granted

to the trustee would pass under such bequest, (o) And the same

principle applies to the case of a lease for lives with a covenant for

perpetual renewal.] (p)

Where (q) a testator, who was by his marriage settlement under an

obligation to renew the lease of certain property which had been

thereby settled, and the beneficial interest whereof was, in default of

issue of the marriage, vested in himself, by his will bequeathed the

property, describing it as his manor, &c., in L. held by lease from the

Dean and Chapter of Windsor, to the trustees of his marriage settle-

ment, upon certain trusts, including among others a trust to perform

the covenants contained as well in the then lease as in any future

leases thereafter to be obtained : Lord Eldon (affirming a decree of

Sir J. ' Leach, V. C.) was of opinion that, regard being had to the

language of the settlement and will, the testator must be considered

as dealing with his whole interest and the obligations which existed,

and that the devise passed all future renewals as well as the term

which then subsisted. From the judgment of the V. C, in this case,

it would *appear that he had fallen in with the notion of Lord Hard-

wicke, in Carte v. Carte, (r*) that a bequest of the testator's interest in

leaseholds referred to his interest at the time of his decease. Lord

Eldon, though he affirmed the decree, lent no countenance to any such

doctrine ; which, indeed, is directly encountered by Slatter v. Noton, (s)

where a bequest by a lessee of her dwelling-house, and all her

estate, term, and interest therein, was held not to include a term of

(o) Carte n. Carte, 3 Atk. 174; Slatter (q) Colgrave v. Manby, 2 Euss. 238;

J). Noton, 16 Ves. 200. see also 6 Mad. 72.

(p) See Poole v. Coates, 2 D. & War. (r) 3 Atk. 174.

493, 1 Con. & L. 531, stated ante p. *157.] (s) 16 Ves. 197.
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years subsequently acquired by the renewal of the lease. It has been*

Whether word decided, however, by Lord Eldon, (t) that a bequest of
ref
pr<
fut
prraraat'or' leaseholds " for all the residue of the term and interest I
uture interest,

gj^^jj have to come therein at my decease," does not refer-

merely to the residue which might, at the testator's decease, happen to-

be unexpired of the term which existed at the making of the will, (as

considered by Sir Wm. Grant, whose decree his Lordship reversed,)i

but comprises an interest subsequently acquired by renewal. And
this seems to accord with the doctrine of Churchman v. Ireland, {u}

where a devise of all and singular the effects, real and personal,.

" which I shall die possessed of," was held to refer not merely to the

lands then belonging to the testator of which he should die seized, but

to all property which the testator might acquire after the execution of

his will, (x)

The learned reader will, no doubt, perceive the difference between"

Difference be- cascs in which a bequcst of a term of years is adeemed b^

and feasehoids the renewal of the lease, and those in which the devise of

voktag effect of a freehold estate is revoked by the effect of a conveyance
conveyances. . . , . . . . .

revestmg the estate m the testator but occasioning an in-

terruption of his seizin, (y) The ademption in the former case is not,,

like the revocation in the latter, the consequence of a technical rule of

law, acting independently of volition, but is simply the effect of the-

absence of apparent intention to include the future interest. Accord-

ingly it has been decided, that where a testator, after bequeathing, by

a will made before 1838, a chattel lease, assigned it to a trustee for

himself, the transaction had no revoking effect upon the prior bequest

as to the equitable interest which remained in the testator, (z) though,

the legal estate, which was assigned to the trustee, was of course thereby^

withdrawn from its operation. Still less does the merely taking an

assignment of the legal *estate (which is the converse case) revoke the

bequest
;
(a) such an act, indeed, we have seen does not amount to

revocation even of a devise of real estate
;
(b) though of course, even

in the case of a chaMd lease, the legal estate would not pass by the

[(«) James v. Dean, 11 Ves. 383, and were "whereof I am or shall or may be

15 Ves. 236.] seized."]

(m) 1 E. & My. 250, overruling Back {y) Vide ante p. *147.

V. Kett, Jao. 534. («) See Woodhouse v. Okill, 8 Sim.

(x) See also Thellusson v. "Woodford, 115.

13 Ves. 209, 1 Dow 249 ;
[and Hance v. (o) Clough v. Clough, 3 My. & K. 296..

Truwhitt, 2 J. & H. 216, where the words (6) Ante p. *155.
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bequest, unless it contained expressions adequate to comprise any future

estate in the property. [Lands held under renewed leases for lives, as

we have before seen, fell (previously to 1 Vict., c. 26) under a different

Tule from those held under renewed leases for years, and could not in

any case have passed under a will made before renewal, though such

will professed in terms to devise every future interest in the lands.] (c)

The same principle which governs the construction of expressions

descriptive of a specific subied, of disposition, applies also construction of

T 7. c •/. o mi •/>
'_

rr words referring

to the otaeds 01 giits.'' ihus, if a testator give an estate to an existing^ °
1 . T 1

individual.

or a sum of money to his son John, the gift will take

effect in favor of his son of this name (if any) at the date of the will,

-and of him only. If, therefore, such son should die in the testator's

lifetime, and he should afterwards have another son of the same name
who should survive him, such after-born son would not be an object

of the gift. [Similarly, a gift to the child with which the testator's

wife was pregnant, which child was still-born, was held not to take

effect in favor of another child of which the testator's wife was preg-

nant at the time of his death, though the r'esult.was that all the testa-

tor's property was devised away, and the last-mentioned child left un-

provided for.] {d) And the same rule would seem to obtain if the

-devisee or legatee were described with reference to his filial character

only, without any other designation, (e) as in the case of a gift to " my

[(c) Marwood v. Turner, 3 P. W. 163.] been referred to A's wife living at the

2. And a gift to A's oldest or youngest date of the will, Anshutz v. Miller, 81

child refers to the one answering that de- Penna. St. 212. So, a release of a legatee

«cription at the date of the will, Butler v. " from any charge I have made against

Butler, 3 Barb. Ch. 804 ; Eells v. Lynch, him " relates to charges at and prior to

8 Bosw. 465 ; Everett v. Carr, 59 Me. 325

;

the making of the will. Van Alstyne v.

so, to the surviving children of A, they Van Alslyne, 28 N. Y. 375; Coale v.

living in Maine, Morse v. Mason, 11 Smith, 4 Penn.a. St. 376. But the rule

Allen 36 ; Simms v. Garrot, 1 Dev. & that a gift to survivors shall be construed

Bat. Eq. 393 ; 1 Eop. on Leg. 149 ; Wms. to refer to objects living at the death of

Ex'rs (6 Am. ed.) 1169. See, too, Quinn the testator, is confined to cases where

V. Hardenbrook, 54 N. Y. 83; Gold v. such survivorship can be referredto no

Judson, 21 Conn. 616. Ellsworth, J., other period. Therefore, if such gift be

says in this case : " Whenever a testator preceded by a life interest, or any other

refers to an actually existing state of prior interest, it will take efiect in favor

things, his language should be held as re- of those who are living at the period of

iierring to the date of the will, and not to distribution, and of those only, Ridgway

his death, as this is then a, prospective v. Underwood, 67 111. 419.

«vent. Such, it is clear, is the construe- [(d) Foster v. Cook, 3 B. C. C. 346.]

of the word ' now.' " So, a gift to A for (e) This position, however, is advanced

life, with remainder to his vridow, has with some diffidence, seeing the strong
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son" simply, which would apply, it is conceived, to the son (if any)

living at the date of the will, to the exclusion of any after-born son,

iihough such after-born son should, by reason of the decease of the then

existing son, happen to be the only person answering the description

at the death of the testator.

A question of this nature [may arise on wills made before 1838, con-

Gifts to wife taiuing a gift to the wife of the testator, (/) and on all

strued; wills Containing a gift to the wife of another person,

under] *which, on the principle just stated, the individual standing in

the conjugal relation at the date of the will, would take, exclusively

of any other person who might happen to answer the description at

the death of the testator, (g) Accordingly, by early writers it is laid

down, (A) that if one devise land to the wife of J. S., and J. S. die^

and she take to husband J. D., and then the devisor die, she shall take

the land ; and yet she is not the wife of J. S. when the devisor dies,,

nor shall she take it as his wife : but the intent is, that she who was

the wife of J. S. at the time of the making the will should have it, and

the person is clear bji the description.

But if J. S. had had no wife at the date of the will, it is very

doubtful whether a person subsequently becoming such in the testator's

lifetime could have claimed under the devise, unless the description

were applicable to her at the testator's death ; she ought, it is conceived,

to answer the description at one of these periods.

The distinctions upon the subject deducible from general principles,

-general pro- ^^^ ^^^ authorities just referred to, appear to be the fol-
positions;

lowing":—First, that a devise or bequest to the wife of A,
who has a wife at the date of the will, relates to that person, notwith-

standing any change of circumstances which may render the description

inapplicable at a subsequent period, and, by parity of reasoning, is

under aU circumstances confined to her ; but that, secondly, if A have

no wife at the date of the will, the gift embraces the individual sus-

taining that character at the death of the testator
;
(i) and, thirdly, if

anxiety of the courts to extend, as much Pratt v. Mathew, 22 Beav. 334.]

as possible, gifts to children; [see Per- (g) Niblock u. Garratt, 1 E. & My»
kins V. Micklethwaite, ante p. *200 ; and 629 ;

[Bryan's Trust, 2 Sim. (N. S.) 103 ;.

Thompson ii. Thompson, and King v. Franks v. Brooker, 27 Beav. 635.]

Bennett, post ch. XXX., J 7. (A) 10 Mod. 371 ; 8 Vin. Abr. 309, tit.

{/) Under 1 Vict., c. 26, § 18, the will Dev. T. b., pi. 2; Plow. 344, a.

would be revoked by a second marriage, [(i) See Lloyd v. Davies, 14 C. B. 76 ;,

and the question could not arise. See and analogous cases, ch. XXX., adfin.l
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there be no such person either at the date of the will, or at the death

of the testator, it applies to the woman who shall first answer the

description of wife, at any subsequent period.

There seems to be no ground, upon principle, for varying the con-

struction, where the gift to the wife is by way of remainder _^i,ether gifts

after the death of the husband ; the rule being, that the '^^SStto'guUh-

devise of an estate in remainder, to a person in a certain
^^^^'

character, and by reference simply and exclusively to that character,

vests in the person sustaining it at the death of the testator. The

consequence would be, that in case the person who was wife at the

death of the testator, or who subsequently became such, died in the

lifetime of her husband the tenant for life, no after-taken wife *sur-

viving him would be entitled under the devise; since it would be

impossible, consistently with the principle in question, to hold that it

remained contingent until the death of the husband, or that it shifted

from time to time to the several persons upon whom the character of

wife successively devolved, [k) The doctrine here contended for, how-

ever, may appear to be encountered by Peppin v. Bickford, (?) where

a testator gave to his nephew A £6000 to be raised out of his estate,

and which he directed should not be paid or payable until the day of

his marriage, when it was to be laid out in the purchase of land, to be

settled and conveyed to the said A and his assigns for life, and after

his decease, to and wpon the wife ofA for life, and after her decease,

then unto and upon the first son of A on the body of such wife to be

begotten, in tail male, remainder to the other sons successively in tail

male, remainder to the daughters as tenants in common in tail, remain-

der to the testator's brother-in-law B in fee. A was unmarried at the

date of the will and the death of the testator. He subsequently mar-

ried a lady, who died in his lifetime without issue. He, afterwards

married again, and the second wife claimed to be included in the trusts,

contending that the estates were to be settled on any after-taken wife

of A and his issue by such wife, in case his first wife should die with-

out issue ; and the court so decided : Lord Loughborough said, " If

the wife had died within a month after the marriage, there could have

been no issue to take the provision : and the legacy of £6000, except

[(*) Eadford v. Willis, L. K, 7 Ch. 7, See also Driver d. Frank v. Frank, 3 M.

and see Boreham v. Bignall, 8 Hare 131, & Sel. 25, 8 Taunt. 468.

where however the words were special.] (I) 3 Ves. 570.
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as to the life interest of the nephew, would have lapsed (gw. failed ?)

It is impossible to ascribe such an intention to the testator." (m)

In this case, the construction must, if is conceived, be referred to

Eemarks upon the Special circumstances of the trust being executory,

ford. which authorized the court to give it a liberal construc-

tion, and that, by restricting the trust in favor of the wife to the first

person standing in that relation, the limitation to the issue would have

been restricted to her children, which could hardly be the intention of

the testator, who was the husband's relation, (n)

[On the same principle, a gift to the testator's servants, simply.

Gift to ser- without adding a condition, " that shall be in his service

2?vaiSi«bdkte ^t ^"s decease,'' will take effect in favor of the servants
ofwiii.

^^ j.jjg ^g^^g ^£ n,^^^ ^jji^ eyen. though they subsequently

quit the testator's service, to the exclusion of those who subsequently

enter his service.] (o)

Under the old law, where a testator made a general gift of his real

As to general and personal estate, he was considered as meaning to dis-
devifies and be- n ^ .

quests. pose of these respective portions of the property to the

full extent of his capacity ; and, accordingly, sucH a gift, in regard to

the real estate, was read as a gift of the property belonging to the

testator at the time of the execution of his will (he being incapable of

devising any other), and as to the personalty, as a disposition of what

he might happen to possess at the period of his decease. 3 And the

(m) See also Allanson v. Clitheroe, 1 although in this case the gift was of per-

Ves. 24, Belt's Sup. 24. sonal property " that I may now possess ;

"

[(m) In re Lyne's Trust, L. E., 8 Eq. and In the Matter of Swartwout, 10 C. E.

65 ; Longworth v. Bellamy, 40 L. J., Ch. Gr. (N. J.) 369, a gift of all property " to

513. which I may become entitled" will iu-

(o) Parker v. Marchant, 1 Y. &. C. C. elude a war prize captured by testator

C. 290. If the condition be added it but not condemned until after his death
;

must be strictly complied with. Previ- Attwood v. Beck, 21 Ala. 590 ; Gilmer v.

ous dismissal, though wrongful, intercepts Gilmer, 42 Ala. 9, where a legacy to be

the gift, Darlow v. Edwards, 1 H. & C. paid in confederate bonds failed because

547. See also In re Hartley's Trust, W. at testator's death such bonds had become

N., 4 May, 1878, where on the master's worthless ; Canfield v. Bostwick, 21 Conn,

illness his establishment was broken up.] 550 ; Gold v. Judson, 21 Conn. 616 ; Jones

3. The old rule of the common law is v. Shewmake, 35 Ga. 151 ; Curling v.

that a will speaks from its date only as to Curling, 8 Dana 38 ; Walton v. Walton,

real estate devised, but from the testator's 7 J. J. Marsh. 59 ; Halloway v. Buck, 4

death as to personal property. Delach- Litt. 294 ; Marshall v. Porter, 10 B. Mon.
erois u. Delacheyois, 11 H. L. Cas. 62

;

2 1 Blaney v. Blaney, 1 Cush. 107 ; Hays
Trinder o. Trinder, 1 L. K., Eq. 695

;

v. Jackson, 6 Mass. 149 ; Haven v. Foster,

Wagstaff V. Wagstaff, 8 L. E., Eq. 229, 14 Pick. 534 ; Kuhn v. Webster, 12 Gray

[*326]
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reluctance of the courts to confine a general bequest of personalty to

what the testator possessed at the date of the will sometimes, we have

seen, [p) prevailed against the force of words which might seem so to

restrict it. The same principle also was applicable to a general

bequest of any particular species of personal property, as of " my fur-

niture and effects," which accordingly was said to embrace property

of this description belonging to the testator at his death, (g)

, 3 ; George v. Green, 13 N. H. 521 ; Lan-

ning V. Cole, 2 Halst. Ch. 102; Den,

Van Wagenen v. Brown, 2 Dutch. 196;

Thornal v. Force, 2 Stew. (N. J.) 220;

Douglass V. Sherman, 2 Paige Ch. 358;

Van Vechten v. Van Vechten, 8 Paige

104, where there was a, bequest of all

debts due to the testator from the legatee

named, and it was held that all debts due

at testator's death passed. In the lan-

guage of Chancellor Walworth, in this

case, it is said :
" To take the case out

of the general rule, that in a will of per-

sonal estate the testator is presumed to

speak with reference to the time of his

death, there must be something in the

nature of the property or thing bequeathed

or in the language used by the testator in

making the bequest thereof to show that

he intended to confine the gift to the

property or subject of the bequest, as it

existed at the time of the making of the

will." See, too, Newcomb v. St. Peter's,

2 Sandf. Ch. 636 ; Parker v. Bogardus, 5

N. Y. 309 ; Jiggitts v. Maney, 1 Murph.

265; Girard's Heirs v. Philadelphia, 4

Eawle 323; Philadelphia v. Davis, 1

Whart. 490 ; Donaugher's Estate, 2 Pars.

C. 164; Gibson v. Carrell, 13 Gratt. 136;

Haines v. Barker, 13 Gratt. 128 ; Smith v.

Edrington, 8 Cranoh 66 ; McNaughten v.

McNaughten, 34 N. Y. 201 ; Clements v.

Kyles, 13 Gratt. 468. The above rule

has found its expression chiefly in estab-

lishing that real estate acquired after the

date of the will, in the absence of statute

to the contrary, or of a subsequent re-

publication of the will, does not pass by

devise. Jones v. Shewmake, 35 Ga. 151

;

Bowen v. Johnson, 6 Ind. 110 ; Halloway

V. Buck, 4 Litt. 294 ; McElfresh v. Schley,

2 Gill 181; Blaney v. Blaney, 1 Cush.

107; Wait v. Belding, 24 Pick. 129;

Ballard v. Carter, 5 Pick. 112 ; • Brigham

V. Winchester, 1 Mete. 390 ; Lanning v.

Cole, 2 Halst. Ch. 102 ; Den, Van Wage-

nen V. Brown, 2 Dutch. 196, in which last

four cases a devise of testator's interest

(he being a mortgagee at the date of the

will) was held not to pass a subsequently

acquired equity of redemption ; Bruen v.

Bragaw, 3 Green Ch. (N. J.) 261 ; Shreve

V. Shreve, 2 Stockt. 385 ; Philadelphia v.

Davis, 1 Whart. 490; Girard's Heirs v.

Philadelphia, 4 Kawle 323; Gibson v.

Carrell, 13 Gratt. 136 ; Raines v. Barker,

13 Gratt. 128; Smith v. Edrington, 8

Oranch 66 ; Ross v. Boss, 12 B. Mon. 438

;

Livingston v. Newkirk, 3 Johns. Ch. 312

;

McGavock v. Pugsley, 12 Heisk. 689.

See, too, 1 Eedf. on Wills 387 ;
Hawkins

on Wills 14, et seq. ; Theobald on Wills

43. In Clapper v. House, 6 Paige 149,

prior to the statute, a devise after part

payment upon agreement of purchase,

passed the land, which was afterwards

conveyed to the testator under the agree-

ment. To the same effect see Castle v.

Fox, 11 L. E., Eq. 542 ; and where the

testator has, at the time of making his

{ p) Vide ante p. *319. my property which consists of stock

"

(q) 1 Eq. Cas. Ab. 200, pi. 12. [See was held to include all stock in the testa-

also Banks v. Thornton, 11 Hare 176, tor's possession at his death.]

where a bequest of "all the residue of
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The will also was held to speak from the death of the testator in

reference to gifts to classes, or fluctuating bodies of persons

;

Gifts to olassea.
, ., t i i t , , i i

as to children or descendants, which applied to the persons

answering the description at the death of the testator, irrespectively

of those to whom the description was applicable at the date of the

will, but who subsequently died in the testator's lifetime.

Secondly, it remains to consider how far the preceding doctrines

Aa to wills un- apply to wills whlch, being made or republished since

0.26,124.
'

the year 1837, are regulated by the act 1 Vict., c. 26,

which provides (§ 24,) "That every will shall be construed, loUh

reference to the real estate and personal estate comprised inWill in refer-

ence to the es-

tate to speak it, to speak and take effect as if it had been executed

immediately before the death of the testator, unless a con-

trary intention shall appear by the will." 4

will, a leasehold which merges into the

fee by a suljsequent purchase, the fee will

pass, Miles v. MUes, 1 L. B., Eq. 462;

Cox V. Bennett, 6 L. K., Eq. 422 ; Wedg-

wood V. Denton, 12 L. E. 290. But the

rule that after-acquired land will not

pass by the will, is not construed to pre-

vent the application of the doctrine of

election. McElfresh v. Schley, 2 Gill

181, 198. With the exception above

stated as to after-acquired real estate, now

very generally removed by statute, the

rule is that a w^l speaks from the testa-

tor's death, Gold v. Judson, 21 Conn. 616

;

Canfield v. Bostwick, 21 Conn. 550 ; Hosea

V. Jacobs, 98 Mass. 65 ; Board of Educa-

tion V. Ladd, 26 Ohio St. 210 ; O'Brien v.

Heeney, 2 Edw. Ch. 242 ; Collin v. Collin,

1 Barb. Ch. 630; Clarke's Estate, 82

Penna. St. 528; Cresson's Appeal, 76

Penna. St. 19; Thorndike v. Eeynolds,

22 Gratt. 21. But the time of making

the will is referred to where the testator

makes a provision in his gifts for equalUy

among a class of beneficiaries, Boone v.

Dyke, 3 Mon. 529. And a legacy made

payable out of a particular debt due to

testator at the making of his will, does

not fail by its payment before his death,

Stewart v. Gallagher, 6 Watts 473. As

to the time when a class of donees shall

be ascertained, see chapters XXVIII.,
XXIX. and XXX., post.

4. Scott, J., said, in Applegate v. Smith,

31 Mo. 166, 169 :
" With respect to after-

acquired lands, when the question arises

whether they have paased by the will, it

is just the same and to be determined on

the same considerations as would deter-

mine the question whether lands owned
by the testator at the date of his will

passed by it, or, in other words, that

after-acquired lands, as to the power of

disposition, rest on the same ground as

the lands owned by the testator at the

date of his will and the personal estate."

In most of the states there has been en-

acted some statute more or less perfectly

equivalent to that of 1 Vict., c. 26, refer-

red to in the text.

Alabama—(1853, Code, 1876, § 2277.)

California—(Act of April 10th, 1850,

§22.)

Colorado—(Gen. Laws, 1877, § 2788.)

Connecticut—(Laws, 1838, p. 245.)

Delaware—(1853, Eev. Stat., ch. 84, I
25.)

Georgia—(Code, 1860, § 2363.)

Illinois—(Eev. Laws, 611, ? 1 ; Gale's

Stat. 686.)
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This enactment must be viewed in connection with section 3, which

enables testators to dispose of all the real and personal estate to which

they may be entitled at the time of their death, *which, if not so dis-

posed of, would devolve to their general real and personal representa-

tives. Had the latter clause stood alone, it might have General devise

1 1
of real estate

been a question whether the legislature, by merely ena- now extends
i

^

o
^

^ ./ ./ tQ property at

bling testators to dispose of after-acquired real estate, had ^^^*'^-

Indiana—(Eev. Stat., 1843, p. 485, § 3.)

Iowa—(Code, 1873, g 2323.)

Kansas—(Gen. Stat., 1877, ? 5734.)

Kentucky—(1797, Gen. Stat., 1877, p.

831, ch. 113, § 2.)

Maine—(Eev. Stat., 1871, p. 564, ? 5.)

Maryland—(1849, ch. 229.)

Massachusetts—(1836, Gen. Stat., 1860,

p. 476, ? 4.)

Michigan—(l.Comp. Law, 1872, p. 1372,

§ 4325.)

Minnesota—(1 Stats, at Large, 1873, p.

646, ? 3.)

Mississippi—(1821. Code, ? 2388.)

Missouri—(Eev. Code, 1835 and 1845.)

Nebraska—(Eev. Stat., 1866, p. 82, §

125.)

New Hampshire—(Eev. Stat., 1842, ch.

156, i 2.)

New Jersey—(1851, 2 Eev. Stat., 1877,

p. 1248, g 24.)

New York—(1830, 3 Eev. Stat. 58, ? 7.)

North Carolina—(1844, Battle's Eev.,

1873, p. 847, §? 5, 6.)

Ohio—(6 Ohio Laws, p.. 64; 2 S. & C,

p. 1626, ? 54.)

Pennsylvania—(1833, Eev. Stat., 1871,

p. 189, ? 4.)

Ehode Island—(1857, Eev. Stat., ch.

154, i 1.)

South Carolina—(1858, Gen. Stats., No.

4395, p. 597.)

Tennessee—(1852, Comp. Laws, § 2195.)

Texas—(Const., art. 5361, p. 913.)

Vermont—(Gen. Stats., 1870, p. 377,

ch. 49, ?2.),

Virginia—(1787, Code, 1873, p. 911,

ch. 118, ? 11.)

West Virginia—(Code, 1868, p. 480, ch.

77, § 10.)

Wisconsin—(Eev. Stat., 1858, p. 577,.

ch. 97, ? 3.)

The statute of Maryland above referred

to, extends, by its terms, only to wills

taking effect after June 1st, 1850. Car-

roll V. CarroU, 16 How. 275; Johns o^

Hodges, 33 Md. 515. That of New Jer-

sey to wills of persons who die after July

4th, 1850. The absence of this provi-

sion in most of the statutes referred to in

other states, has given rise to the ques-

tion whether such statute is applicable-

only to wills made after its passage, or to

all wills taking effect by the death of the-

testator after the passage of the act. It

has been held that such statute applies to>

all wills, whether made before or after its

passage, provided the testator's death oc-

cur after its passage. See Meserve v^

Meserve, 63 Me. 518 ; Magruder v. Car-

roll, 4 Md. 335 ; Alexander v. Worthing-

ton, 5 Md. 471 ; Wilson v. Wilson, 6 Md.

487 ; but see, also, as tp the Maryland

statute, Carroll v. Carroll, 16 How. 275
;

Cushing V. Alwyn, 12 Mete. 169 ; Win-
chester «.' Forster, 3 Cush. 366 ; Loveren

V. Lamprey, 22 N. H. 434 ; Condict v.

King, 2 Beas. 375 ; Van Tilburgh v. Hol-

linshead, 1 McCart. 36, n. ; De Peyster v.^

Clendining, 8 Paige 295 ; Smith v. Jones,

4 Ohio 115 ; Hamilton v. Flinn, 21 Tex.

713. See, to like effect as to other statutes,.

Wakefield v. Phelps, 37 N. H. 295 ; Per-

kins V. George, 45 N. H. 453 ; Donaugher's-

Estate, 2 Pars. C. 164. The contrary

(owing, in some instances, to the prospec-

tive phraseology of the statute) has beeni

held in Brewster v. McCall, 15 Conn. 289 ;.

Gibbon v. Gibbon, 40 Ga. 562 ; Ellison v..

Miller, 11 Barb. 332 ; Green v. Dikeman;.

[*327]
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SO far varied and enlarged the construction of a general devise, as to

make it extend beyond the real estate belonging to the testator when

he made his will, to which the established rules of construction, no

18 Barb. 535 ; Parker v. Bogardus, 5 N.

Y. 309 (which holds the New York
statute to be one of construction merely,

" shall be constmed to pass," &c.) ; Battle

</. Speight, 9 Ired. L. 288 ; Mullock v.

Souder, 5 Watts & Serg. 198 ; Gable v.

Daub, 40 Penna. St. 217 ; Eoberts v. El-

liot, 3 Mou. 396. And by similar reason-

ing as to a dififerent statute, in Means v.

Evans, 4 Desaus. 242, a will made in 1805

by a testator who died in 1811, was held

not to be governed by an act of 1791,

(against the passing by will of after-ac-

quired personal property,) repealed in

1808, but to be governed by the law as it

wa£ at the time of testator's death. Where
the statute requires the intention of the

testator to pass such after-acquired prop-

erty to appear, the question often arises

whether the requirement of the statute is

satisfied. Thus, in Bowen v. Johnson, 6

Ind. 110, Perkins, J., says :
"We think

it xipplies only to cases where the will

purports to devise all the property, * *

* and not to cases where particular

pieces of property are devised to particu-

lar devisees with a residuary clause." An
expressed intention is also required, in

Mason v. Mason, 3 Bibb 448 ; Walton v.

Walton, 7 J. J. Marsh. 58 ; and in Dennis

V. Warder, 8 B. Mon. 174, the words,

" such estate as it hath pleased God to

bless me with," were held insufficient.

See, too, the remark of Peters, C. J., in

Floumoy v. Flournoy, 1 Bush 523 :
" If

from the will itself it shall appear more

reasonable to infer an intention that after-

acquired land should pass by it than that

it should remain undevised, then it would

pass by the will ; otherwise, if the con-

trary intention shall seem more reason-

able, the land wUl descend. And if there

be nothing in the will to lead to the one

•deduction rather than the other, land ac-

quired by the testator after its publication

should descend as estate undevised." In

this case, the words " whole estate " were

held to be sufficient indication of such in-

tent. So, too, " all the residue," " all my
estate," Winchester v. Forster, 3 Gush.

366 ; Gushing v. Alwyn, 12 Mete. 169

;

Pray v. Watterson, 12 Mete. 262; but

the intention must appear. Brimmer v.

Sohier, 1 Cnsh. 118 ; Haven v. Foster, 14

Pick. 534; "all my real and personal

property " is sufficient, Liggat v. Hart, 23

Mo. 127; or "all the residue," Fluke v.

Fluke, 1 C. E. Gr. (N. J.) 478. Denio,

J., in Lynes v. Townsend, 33 N. Y. 558,

says :
" No doubt a devise of real estate,

universal in its terms, would carry after-

acquired lands without any language

pointing to the period of the testator's'

death. But where such unlimited terms

are not used, there must be words in the

will which will enable us to see that he
intended it to operate upon real estate

which he should afterwards purchase ;"

and in this case the appointment of ex-

ecutors " for the full and final settlement

of my estate whether real or personal,"

was held insufficient. See, too, Quinn v.

Hardenbrook, 54 N. Y. 83 ; so, in Havens
V. Havens, 1 Sandf. Ch. 324, and Youngs
V. Youngs, 45 N. Y. 254, the words, " all

the rest and residue of my estate ;" so, in

Pond V. Bergh, 10 Paige 140, all my land

at A. See, too, Pruden v. Pruden, 14 Ohio
St. 251 ; Allen v. Harrison, 3 Call 289

;

Eaines v. Barker, 13 Gratt. 128. And
speaking of the Virginia statute, Wash-
ington, J., says, in Smith v. Edrington, 8

Cranch 66: "The presumption is that

the testator means to confine his bequests

to land, to which he is then entitled ; and
this prestimption can only be overruled

by words clearly showing a contrary in-

tention." See, too. Smith v. Hutchinson,
61 Mo. 83. The following cases also may
be referred to as giving effect to the stat-
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less than the principle which forbade the devise of after-acquired real

estate, previously restricted it. Any such question is, of course, now
precluded ; for by the combined effect of the 3d and 24th sections of

the statute, it is evident that a general devise of real estate, (r) [or of

the testator's real estates in a given county or parish, (s)l General devise,.

„ , . oflands in par-
will operate on all the property of that description, to tiouiar place.

which the testator may happen to be entitled at his decease; and

though it seems to have become usual in practice, to extend the devise

in express terms to the real estate belonging to the testator at his

death, yet this must be considered as a measure of excessive caution,

and not as springing from, or sanctioning, any serious doubt as ta

the construction. Indeed, to hold that a general devise is still con-

fined to real estate belonging to the testator at the date of his will

would most inconveniently narrow, and go far towards rendering

nugatory, the enactment which declares the will to speak, in regard to-

the estate (real as well as personal) comprised in it from the death of

the testator. [But a general devise of lands in a particular place will,

of course, not include lands subsequently purchased, where the will

expressly disposes of the latter; the contrary intention spoken of in

the act is then clearly shown. (<)]

The application of the new principle of construction to specific

bequests, however, is attended with more difficulty. [It Application

, . • , ,. . . 1 .1, , , , r ofsection 24 to.

has given rise to much litigation, and will probably give specific gifts;

rise to more] before its precise limits and effects are fully established..

The cases immediately in the contemplation of the legislature, prob-

ably, were (1) that of a specific bequest of a renewed leasehold prop-

erty, (m) which, we have seen, under the old law, did not apply to the

utes above mentioned : Willis v. Watson, the testator between the date of the will

4 Scam. 64 ; Peters v, Spillman, 18 111. and that of the codicil, the statute requir-

370 ; Alexander v. Waller, 6 Bush 341

;

ing the will to show the intent to pasa

Warner v. Swearingen, 6 Dana 195 ; Van after-acquired lauds. Kendall v. Kendall,-

Cortland v. Kip, 1 Hill (N. Y.) 590

;

5 Munf. 272. See also Hyer v, Shobe, 2
Henderson v. Eyan, 27 Tex. 673; Turpiu Munf. 200 ; Drayton v. Eose, 7 Eich. Eq.

V. Turpin, I Wash. C. C. 75, as to Vir- 328.

ginia statute; Liggat v. Hart, 23 Mo. [(r) O'Toole v. Brown, 3 Ell. & SI.

127 ; Applegate v. Smith, 31 Mo. 166. 572 ; Jepaon v. Key, 2 H. & C. 873.

See also, as to the American statutes, a, (s) Doe d. York v. Walker, 12 M. &
very full note in Hawkins on Wills, p. 18 Wels. 591.

(last Am. ed.) But if a codicil be added, {t) In re Farrer, 8 Ir. Com. L. Eep.

which contains no words showing intent 370.

to pass after-acquired land, it will not (a) See 4th report of the E. P. C, pp.

operate as a devise of lands purchased by 23, 24, where this is the only case of
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new estate acquired by a renewal of the lease subsequently to the

will
; (2) the case of a bequest of [all the testator's stock *of a given

description (which we have already seen did not include any addi-

tional stock of the same description purchased by the testator after the

date of his will) ; and perhaps also (3) the case of a bequest of] a

specific sum of stock in the funds, which, upon the same principle,

did not extend to substituted stock subsequently acquired by the tes-

tator, though of precisely similar amount.

The applicability of the new enactment to the first case cannot be

—to renewed questioned [and its application has been extended to cases

'_ ' where, after making his will disposing of the demised
chased rever- property, the Icssec has bought the reversion in fee: the
eioninfee; r r j j &

newly-acquired interest passes by the will, notwithstand-

ing a reference (commonly found in such cases) to the term for which

the property is at the time held ; this being considered only a mode

of describing the property, and not as equivalent to saying, " I give

my present interest and nothing else." (a;) The latter meaning would

equally exclude a renewed term,
(j/)

It is also clear that the second case is within the rule. Thus, in

—toapeeifio Goodlad V. Bumett, (a) where the testatrix gave "her
gift of stock, '^ '

. . ,T
ofundeftned new threc-and-a-quarter per cent, annuities to trus-
amount; iiT

tees, upon the trusts therem mentioned ; and, after mak-

ing her will, purchased a considerable quantity of that stock in

addition to what she possessed at the time of making her will, it was

held by Sir "W. P. Wood, Y. C, that the whole was included in the

bequest. He thought the wills act must have some sense given to

specific bequest adverted to in connection wards purchased of C of the part thereto-

with this subject ; all the other cases fore leasehold. As to the bequest of the

there contemplated being devises ex- garden, formerly leasehold, at Falsam Pits,

pressed in general terms. this is not referred to either in the argu-

(x) Struthers v. Struthers, 5 W. K. ment or the judgment. Only, according

809 ; Miles v. Miles, L. B., 1 Eq. 462

;

to the note of the decree, p. 738, it was

C!ox V. Bennett, L. B., 6 Eq. 422. Sect, declared to have been adeemed by the

23 of the act was also relied on, as to subsequent conveyance of the fee. But

which vide ante p. *164, u. In Emuss v. the later decisions make this questionable.

Smith, 2 De G. & S. 722, it was held that {y) See Wedgwood v. Denton, L. B.,

a devise of " all my freehold estate at 12 Eq. 290, 295, 296.

Brickhouse Lane which I purchased of (z) 1 K. & J. 341. See also Brake v.

B" by a testator who had before making Martin, 23 Beav. 89; Trinder v. Trinder,

his will purchased of B an estate in that L. E., 1 Eq. 695 ; and per Jessel, M. E.,

lane, partly freehold and partly leasehold, L. E., 20 Eq. 312.

did not pass the reversion in fee after-

[*328]
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it as regarded personal estate : before that act, there was no doubt
that, as regarded the general personal estate, the will in most cases

spoke from the death, but not in all; and the present was one in

which the bequest would have been confined to the stock in the tes-

tatrix's possession at the time of making her will, (a) It was pre-

cisely such a case to which the act would seem to have application

;

the only question was, did a contrary *intention appear by the will ?

There was nothing to indicate such an intention, except the mere

circumstance of the testatrix having described the stock as " my three-

and-a-quarter per cents;" and where, as here, the bequest was

generic,—of that which might be increased or diminished, that circum-

stance was insufficient.

The same principle has been applied to a devise of land. Thus in

Strevens v. Bayley, (6) where the testatrix devised to the —to a devise of
** lands of O "

plaintiff "the lands of Curramore," and devised all the aoastoinoiude
• t f 1 1 iifi ml after-acquired

residue 01 her real estate to the defendant. The town- lands of c;

land of Curramore had originally been held in undivided moieties,

and there had been a partition under which the testatrix was, at the

date of her will, entitled to one portion in severalty; and after the

date of her will, she purchased the other portion. It was held that

the whole townland passed to the plaintiff. Monahan, C J., who

delivered the judgment of the court, considered that the description

comprised the whole townland, and, consequently, included all in the

townland of which the testatrix was seized at her death.

So in Castle v. Fox, (c) where a testator being entitled to the man-

sion-house of Cleeve Court and lands adjoining, devised " his mansion

and estate called Cleeve Court " to certain persons^ and the residue of

his property to certain other persons; and afterwards, at different

times, bought other pieces of land, which he added to Cleeve Court,

and treated and spoke of them as part thereof; Sir E. Malins, V. C,

said he was required by section 24 to ask the question what it was the

testator called the Cleeve Court estate at the time of his death ; and

finding upon the evidence that these additions were then regarded and

(a) Compare Banks v. Thornton, 11 evidence to prove that it was regarded by

Hare 176. . the testatrix as part of the estate devised.

(6) 8 Ir. Law Eep. (N. S.) 410.] Citing this case, E. P. S., p. 372, Lord St.

(c) L. E., 11 Eq. 542. See Webb v. Leonards says, " Consider this case." As

Byng, 1 K. & J. 580, a very similar case, to the admissibility of such evidence, see

where the after-acquired property was S. C. and other cases post ch. XIII.

held not to pass through insufficiency of

[*329]



608 FEOM WHAT PERIOD A WILL SPEAKS. [CHAP. X.

treated by the testator as part of the estate, he held that they passed

as such under the specific devise.]

The new rule of construction, however, [would,] according to the

—to a gift of general terms in which the enactment is framed, apply to

G. square," many cases in which its effect [would] be less decidedly

salutary, nay, where it [would,] in all probability, defeat the inten-

tion ; for example, suppose that a testator, having a house in Grosve-

*nor-square, bequeaths it by the description of his messuage in that

square, and afterwards sells the property, and purchases another house

in the same square, of which he is possessed at his decease, the bequest

will comprise the new acquisition if the enactment which makes the

will speak from the death [is literally construed.] So (to put a

—or "my stronger case), suppose that a testator, having a small
estate in the „ ° , .,».,. ., ,, , ,.
parish of A." farm in the parish of A, devises "all that his estaie m
the parish of A," and that subsequently to the will he disposes of-the

farm in question, and purchases another in the same parish, but of

ten times the value, which he continues to hold until his decease, or

such larger farm may have devolved on the testator by descent or

otherwise without any spontaneous act on his part, or even without

his knowledge, or when incapable of altering his will ; in either case

the newly-acquired estate must, it is conceived [if the words of the

act are taken as they are], be held to pass by the devise, (e)

It may even happen that by a strict application to specific gifts, of

^e'lB^ore ^^^ principle which makes the will speak from the death,

jedu>?S«t!i?' ^ g^*- ^^ ^'S nature might be invalidated for uncertainty.

^*ator!'*
°' For instance, if a testator, having a house in the Strand,

devises it by the description of his house in the Strand, and afterwards-

acquires another in the same place, and holds both houses at the time

of his decease, it is evident that the statutory provision would, in such

a case, by bringing both the houses within the terms of the description,

render the devise void for uncertainty ; unless it could be ascertained

by extrinsic evidence which of them was intended. (/) To avoid such

a consequence, probably it would be held that the fact of the testator's

ownership of one house only at the date of the will was a sufficient in-

dication of his meaning that house; and yet this is, pro tanto, a

departure from the principle of the enactment under consideration

;

for had the devise been in terms of the house in the Strand which

(«) The terms of gift here supposed York v. Walker, 12 M. & Wei. 591.

are more particular than those in Doe d. (/) As to this, vide poet ch. XIII.
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CHAP. X.] FROM WHAT PERIOD A WILL SPEAKS. 609

should belong to the testator at his decease, there would have been no

ground for distinguishing between the house that belonged to him

when he made his will, and that which he subsequently acquired : so

that, if the extrinsic evidence failed to show which of the two houses

was intended, (if, indeed, evidence is admissible in such a case,) (/)
the plurality would be fatal to the devise.5

*[But the courts have striven to find a reasonable meaning in the

act. "Suppose," said Sir J. K. Bruce, (o) "a man to contrary inten-,1 T 1 1 . V, 11 .
Kon indicated

have a brown horse and bequeath it, and then to sell it by nature of a
" ' speoinc girt.

and buy another brown horse, and die, does the horse of

which he was possessed at the time of his death pass ?" Or suppose a

man to have a picture, say, of the Holy Family, by some inferior

artist, and to bequeath it as " my Holy Family," then to sell it, and

afterwards to acquire a far better one on the same subject painted by

an eminent artist : Sir W. P. Wood thought it would be a monstrous

construction to hold that the latter picture would pass ; and he observed

that where there was a distinct reference to a distinct and specific

thing incapable of increase or diminution, and not to a genus, there

was an indication of a contrary intention suffipient to exclude the rule

which makes the will speak from the testator's death. (A) No such

case as that of the house, the horse, or the picture has' ever been

brought into court. If the question should ever arise, it may be

expected that the desire to avoid a " monstrous " result will exercise a

preponderating influence on its determination, (i)

The third case mentioned above, namely, that of a specific bequest

of a definite sum of stock, is somewhat difierent; for The act not ap-

-, . . .
plicable to spe-

though incapable of increase or dimmution, t. e. not gen- "^°t^?"*d a^

eric, yet any other equal sum of the same stock is practi- ""'» amount,

cally identical ; and the question is whether the old rule, according to

which such a bequest did not extend to the substituted stock, though

(/) As to this, vide post ch. XIII. N. 583.

5. In Garrison v. Garrison, 5 Dutch. [(g) Emuss v. Smith, 2 De G. & S. 722.

153, the words, "which I now own" are Butif a breeder of horses should bequeath

held since the statute to refer to the time " his yearlings,'' and survive into the

of testator's death ; and so in Koney v. next year, the yearlings of the latter year

Stiltz, 5 Whait. 381, the words, "whereof and not those of the former (now two-

I am seized. To the same effect, see In year-olds) would probably be held to

re Midland Railway Co., 34 Beav. 525, pass.

the construction of the words, " the mes- (h) In re Gibson, L. E., 2 Eq. 669.

suage wherein D. C. now resides ;
'' but, (i) But see per Malins, V. C, L. K.,

conira, Hutchinson v. Barrow, 6 Hurlst. & 11 Eq. 551, 552.
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610 FROM WHAT PERIOD A WILL SPEAKS. [CHAP. X.

of precisely equal amount, (k) has been altered by the act. In In re

Gibson, (l) where a testator, having £1000 N. B. railway stock be-

queathed " my one thousand railway shares," and afterwards sold his

£1000 stockj and at various times bought stock and shares of the

N. B. railway exceeding the amount bequeathed, and was possessed of

them at his death; it was contended that although the legacy was

specific, and according to the old law *adeemed, yet under section 24

of the act the legatee Was entitled to have his legacy satisfied out of

the newly-purchased shares : but Sir W. P. Wood, V. C, said the

testator had distinctly referred to one thing in his will which was no

longer in existence at the time of his death : that thing and that only

oould be considered as the subject of the bequest. The claim there-

fore failed. This in principle covers a case where the substituted stock

is exactly equal to the original subject of bequest.

Again in Sidney v. Sidney, (m) where a testator recited, as the fact

—nor to release was, that his SOU owcd him £1440 or thereabouts, secured
of aspecifieex- , , ... ,i . / i

jstingdebt. by biUs notes or otherwise, (the precise amount was

£1400) and released him from the payment of interest up to the time

of the testator's death ; this debt was afterwards paid off, but another

£1290 was incurred, which was partly secured by notes and partly

unsecured, "and which remained due at the testator's death. " The

question is," said Sir G. Jessel, M. R., "how far the provisions of

section 24 apply to gifts of legacies as distinguished from gifts of

residue. The first question to be considered in aU these cases is what

does the instrument meanf" And he held that the will meant to

describe a specific sum then existing, and that consequently it could

not, under section 24, be read as speaking at the time of the testator's

death, so as to include a new subject, viz., the interest on the new

debt. The legacy was therefore adeemed.] (n)

(A) Pattison v. Pattison, 1 My. & K. (l) L. E., 2 Eq. 669. A bequest of

12. In In re Gibson, presently stated, railway "shares'' generally includes rail-

Wood, V. C, referred to Lord Hard- way stock, Morrice v. Aylmer, L. K., 7

wicke's doctrine in Avelyn v. Ward, 1 H. L. 717.

Ves. 423, that the substitution of one (m) L. E., 17 Eq. 65. A release by

entire fund (not purchased bit by bit) for will of debts is clearly a gift of personal

another of equal amount was a revival of estate within ? 24, Everett v. Everett, 7

the bequest. But since 1 Vict., c. 26, » Ch. D. 428 ; in this case a release of

bequest of personalty once adeemed can- specified debts " now due and of all other

not be revived by parol, and the " con- moneys due from " the legatee, was held

tinuing operation'' of a will under § 24 to include after-incurred debts,

extends only to uninterrupted gifts. (m) See also Maxwell v. Maxwell L
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Another question is whether the enactment which makes the will

speak from the death has the effect of carryins: forward whether seo-
'

, T . . _^ tion 24 makes
to that period words pointms; at present time. For words of pres-

^ ^ °
,

^ ent time point

instance, supposing a testator to bequeath " all that mes- ^° ^^'*'°'''^

suage in which I now reside," and that after making his ^

will he changes his residence to another house belonging to him,

which he continues to occupy until his death, does the act make the

word "now" apply to the house occupied by the testator at his death?

It is conceived that the principle will not be carried such a length,

and that this would be considered as a case in which " a contrary

intention appears by the will:" [for the reference is to a specific

thing *then in existence, and the words " in which I now reside " are

the only distinguishing terms of description.

So where the words describing the subject of gift are far more

general, yet if they expressly point to the present time, and are mani-

festly used with reference to the period when the will is made, (o) the

operation of the act is excluded. Thus, in Cole v. Scott, {p)

where by will, dated the 29th of April, 1843, the

testator, after devising " the house in which I now reside," and also

making another devise of the "residue and remainder of my mes-

suages, &c., whereof I am rum seized or possessed," also devised and

bequeathed " all such manors, &c., as well freehold as copyhold and

leasehold, as are now vested in me, or as to the said leasehold premises

shall be vested in me at the time of my death as trustee or mortgagee,"

the question was whether after-purchased property pa&sed under the

residuary devise ; and it was held by Sir L; Shadwell, V. C, and, on

appeal, by Lord Cottenham, C, that the after-purchased property did

not pass. Both judges, especially the former, relied on the contrasted

use of words importing a distinction between the estates then vested

in the testator and those he might thereafter acquire, and concluded

that the word " now " must be referred to the date of the will. If the

will had been undated, the L. C. thought (for reasons not expressed)

that "now" must under the act be referred to the time of the death.

But whether the will is dated or not. Cole v. Scott is not an

E., 4 H. L. 506, as to expressions show- operation
;
but the nature of the bequest

ing an intention to refer only to the state is not altered. See Bothamley v. Sher-

of circumstances existing at the date of son, L. R., 20 Eq. 313.

the will. A bequest, if specific under the (o) See Sugd. R. P. S., p. 372.

old law, is specific also under the new. (p) 16 Sim. 259, 1 M. & Gord. 518.

The wills act, ? 24, gives it an enlarged See also Douglas v. Douglas, Kay 400.
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612 FEOM WHAT PERIOD A WILL, SPEAKS. [CHAP. X,

authority for giving to the word " now " the effect of excluding after-

acquired property in every case in which the testator gives that of

which he is " now seized " or " now possessed." Thus in Wagstaff v^

Wagstaff, (q) a gift of "all my ready money, shares, freehold prop--

erty, plate, pictures and any other property that I may now possess,,

except the house at P.," was held by Sir J. Eomilly to include all the

personal property of the testator at his death. He appears to have

thought there was no difference between the words " I possess " and
" I now possess." As a matter of grammar, both, it is true, express

the present time; but upon the question of indicating a contrary

intention within the act, the introduction of the word " now " seems

to go much further towards indicating an intention to give only what

the testator has at the time, (r) Something more than this single

*word, however, will generally be wanted for that purpose : some

more pointed distinction must be drawn (at least in the case of a

general gift) between what belongs to the testator at one time and

what belongs to him at the other. And " now " has never been so

construed since the act as to produce intestacy. {{)

Again, in In re Midland Railway Company, (w) where a testator gave
" all that my messuage situate in Bordgate in Otley, wherein my son

D. now resides, with the stables and appurtenances thereto belonging

and therewith occupied," and afterwards bought a piece of land

adjoining the house, which he attached to it as a garden ; it was held

by Sir J. Eomilly that the garden passed with the house. In his

opinion it was as if the testator had said, " I give my farm Whiteacre,,

now in the occupation of J. S. :" but he added that if the devise had

been of "the messuage as it now stands, and the lands now neld

therewith by D.," it would not have included the after-acquired gar-

den. In the case first put by the M. E.., the reference to occupation

is not an essential part of the description : (x) in the second it is ; the

subject of gift cannot be identified without it, and the word " now "

would confine the gift to land so occupied at the date of the 'will,
(y)

(q) L. R., 8 Eq. 229. house will generally carry the garden,

()•) See per Turner, L. J., 8 D., M. & see post ch. XXIV.
G. 437. (a;) See^ Chamberlain v. Turner, Cro.

(«) See especially Hepburn v. Skirviug, Car. 129.

4 Jur. (N. S.) 651, a strong decision, es- (y) Hutchinson v. Barrow, 6 H. & N.
pecially as to the bank shares. 583 ; Williams v. Owen, 2 N. R. 585.

(m) 34 Beav. 525. That a devise of a
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But it is clear that words which merely import but do not emphati-

cally refer to time present, as a general devise or bequest verbs in

of property, or of property of a particular genus, of which P'es^n' <«°««-

'" I am seized " or " am possessed," will generally include all or all of

that genus to which the testator is entitled at the time of his death,

though acquired after the date of the will, [z) And the effect of the

statute ought not to be frittered away by catching at doubtful expres-

sions for the purpose of taking a case out of its operation, (a) Thus
in Lilford v. Keck, (6) where a testator devised all the freeholds " of

which I am seized," and then devised to corresponding uses all the

<;opyhold and leasehold property " of which I am or at the time of my
death shall be possessed;" it was held by Sir J. Eomilly that after-

purchased freeholds passed by the former devise. So in In re Ord, (c)

where a testator, possessed of leaseholds at C, part of which was

oharged *with a mortgage and the rest with an annuity, devised all

his leasehold lands at C, charged with the mortgage debts charged

thereon, "and also with the annuity now charged thereon," to his

son; and afterwards bought other leasehold lands at C. ; it'was argued

that the devise was confined to such leaseholds as were charged with

"the mortgage and annuity, a construction which of course excluded

the after-bought lands ; but Sir C. Hall, V. C, held that the refer-

ence to the charges (which was not quite accurate) was insufficient to

•deprive the words of gift of their proper interpretation under the act.]

In order to avoid all such questions, a testator should add to his

description of property specifically disposed of expressions practical sug-

incapable of being applied or not likely to apply to any ^estion.

other. He should give " the house No. 23 in Grosvenor Square," or

" his farm in the parish of A called B, now in the occupation of C "

(all which particulars could hardly coincide in two instances), or " all

lands in the coimty of C to which he is entitled at the date of his

will." The last restriction seems in general the best, as it precludes

the possibility of after-acquired property being let in.

[It has hitherto been assumed, and the assumption pervades all the

cases, that the words of the act "every will shall be con- la section 24
' applicable to

strued, with reference to the real and personal estate property ex-
' ^ ^ cepted from

comprised therein, to speak and take effect as if," &c., are devise?

(2) Doe d. York v. Walker, 12 M. & (a) Per Cotton, L. J., Everett v. Ever-

Wei. 591 ; Lady Langdale v. Briggs, 3 ett, 7 Ch. D. 428.

.Sm. & Gif. 246, 8 D., M. & a. 391. (6) 30 Beav. 300.

(c) 9 Ch. D. 667.
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not to be taken in their literal sense as meaning " real and personal

estate then actually comprised therein " (i. e., devised thereby). It is

plain that this sense was not intended, for the context shows that the-

enactment has reference to property not then actually comprised in

the will, (d) The true meaning appears to be " with reference to the

question what estates are comprised in any disposition in the will."

If this is so, it disposes of a point raised and left unsettled in Hughes

V. Jones, (e) namely, whether the enactment is applicable to exceptions

from a devise? To hold that it is, *would (it was argued) be to-

make the will speak from the death with reference to property ex^

eluded from it, whereas the act makes it so speak only with reference

to property comprised in it. This argument proceeds upon a mistake.

The whole question is, what is comprised in the terms ? This cannot

be answered without taking into consideration and construing all the

terms of the description, as well those which exclude as those which

include. And if a man devises all his real estate except his copyholds-

or except his estates in the county of B, or bequeaths all liis stock

except consols, good sense requires that both parts of the description,

being equally general or generic, should be construed to speak as-

from the same time. If the exception, or exclusive portion, refers to-

an actually existing state of things, it must, of course, be construed

to speak as from the date of the will, just as inclusive terms having ai

similar bearing must be construed. If the will goes on to make a

distinct disposition of the excepted property, with the result that what

ia excluded from one devise is included iu the other, the questiou (if

question it is) can hardly be said to arise. (/)

d) See per Turner, L. J., 8 D., M. & freehold or copyhold estate is to be con-

G. 436 (where the word "is" is misplaced, sidered to take effect will be precisely

see 26 L. J., Ch. 49). The words of the similar to that which is at present iu

act appear to have been hastily adopted force as to personal estate." And this

from the "propositions" of the 4th K. P. recommendation is referred to as follows

Beport, p. 80. They require to be read (p. 29) :—" Ji aawe have proposed wills be

with the report, which says (p. 24) " We made to speak with reference to the prop-

propose that a will shall pass property of erty comprised in them as at the time of

any description comprised in its terms the testator's death," &c.

which a testator may be entitled to at the (e) 1 H. & M. 765.

time of his death, unless a contrary in- (/) See Lysaght «. Edwards, 2 Ch. D^
tention shall appear by the will. If this 521, 522 ; In re Soarth, 10 Ch. D. 499,.

recommendation be adopted the law re- better reported 40 L. T. Rep. 184.

specting the time from which a devise of
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A general power of appointment created after a will, but in the tes-

tator's lifetime, (g) will be executed by the will if the will ^j^tment"Se-

would have operated to execute the power had it been in ofwu/'Se'^ex-

existence at the date of the will
;
(/i) and consequently, sWu^y^:"^^

under section 27 of the act 1 Vict., c. 26, a general residuary devise or

bequest will, unless a contrary intention appears by the will, (t) operate

as an execution of all general powers of appointment given to the tes-

tator without reference to the date of their creation. But not of gen-

eral powers of revocaiion. Even where the will is made —butnotpo^v-
^ . ' (* M p • ®^ **^ revooa-

expressly in exercise of all powers of appointment, a M""-

power of revocation will not be thereby executed, if the words of tlie

will can be otherwise satisfied. If there were no power but one of-

revocation and new appointment it would be different.] (A)

It will be remembered that the enactment which makes the will

speak from the death relates to the subject-matter of dis- „of'°°^ '^°^,

position only, and that it does not in any manner [affect p^™'.'"''' """

the *question of testamentary capacity. Thus although the will of

a woman under coverture at the time of making it may operate by

force of the enactment to dispose of separate property afterwards

acquired by her, (Z) or as the execution of a general power afterwards

conferred upon her, (m) it acquires no validity under this section by

the mere fact of her having survived her husband and being discoverte at

the time of her death, (n) The statute does not make an instrument

valid which through the personal disability of the testator was invalid

(g) It need scarcely be observed that (m) Thomas v. Jones, 2 J. & H. 475, 1

if the power is created by will and the D., J. & S. 63. " The effect of the section

donee dies before the donor the power in the case of a married woman is that

lapses, Jones v. Southall, 32 Bear. 31. she must be regarded.os a married woman

(A) Sugd. R. P. Stat. 379 ; and see executing the instrument immediately

Carte v. Carte, 3 Atk. 174; Stillman v. before her death, and passing thereby

Weedon, 16 Sim. 26 ; Cofield v. Pollard, everything of which at the time of her

3 Jur. (N. S.) 1203 ; Patch v. Shore, 2 death she had acquired a power of dis-

Dr. & Sm. 589 ; Hodsdon v. Dancer, 16 posing," per Wood, V. C, 2 J. & H. 484.

W. E. 1101, W. N. 1868, p. 222. A clear opinion was given by Lord West-

(i) See Pettinger v. Ambler, L. R., 1 bury in this case that a general power

Eq. 510 ; and further on this subject, post over an equitable estate given to the siur-

ch. XX., I 5. "»!"" of two persons, to be executed by

(A) Pomfret v. Perring, 5 D., M. & G. deed or will was well executed by a will

775 ; Palmer v. Newell, 20 Beav. 38 ; In made during the life of both by the one

re Merritt, 1 Sw. & Tr. 112, 4 Jur. (N. who eventually survived.

S_) 1192. _
(n) Willock v. Noble, L. E., 7 H. L.

it) Willock V. Noble, L. E., 7 H. L. 580; In re Wollaston, 32 L. J., Prob.

599 8 Ch 788. 171 ;
Price v. Parker, 16 Sim. 198.
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in its inception, but gives a new rule for the interpretation of instru-

ments which are valid without the aid of the statute.

Neither does the enactment in any manner] interfere with the con-

—nor relate to stTUction in regard to the obiects of gift : (o) as to whom,
objeotoofgifl. , „ ,

° . ,. •' , . °, '^
^ 1 i

theretore, the doctnnes discussed in the present cnapter,

respecting the period at which the will speaks, or at which the objects

are to be ascertained, remain in full force, even under a will the period

of whose execution or republication brings it within the new law.

[If, after the execution of a will, an alteration is made in the law

^Me*tathe ^l^ich produces an alteration in the effect of the will, and

^aSddiSh. *^® testator leaves the will unaltered, he will be pre-

sumed to intend that it shall take effect according to the altered law.] (p)

(o) Bullock V. Bennett, 7 D., M. & G. (p) Hasluck v. Pedley, L. B., 19 Eq.

283 ; Violet v. Brookman, 26 L. J., Ch. 271 (Apportionment Act, 1870).
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OHAP. XI.] DOCTTRINE OF LAPSE. 617

CHAPTER XI.

DOCTELNB OF LAPSE.

The liability of a testamentary gift to failure, [or as it is generally

termed lapse,] by reason of the decease of its object in General prin-

the testator's lifetime, is a necessary consequence of the ing lapse,

ambulatory nature of wills ; which, not taking effect until the death

of the testator, can communicate no benefit to persons who previously

die : in like manner as a deed cannot operate in favor of those who
are dead at the time of its execution.l [Though the term " lapse " is

1. See also Wms. Ex'rs (6th Am. ed.)

1300 ; 2 Eedf. on "Wills 157 ; 1 Eoper on

Leg. 463; Theobald on Wills 442; 4

Kent 541 ; Gore v. Stevens, 1 Dana 205
;

Alexander v. Waller, 6 Bush 341 ; Bal-

lard V. Ballard, 18 Pick. 41 ; Comfort v.

Mather, 2 Watts & S. 450 ; Prescott v.

Prescott, 7 Mete. 145 ; Birdsall v. Hew-
lett, 1 Paige 82 ; Trippe v. Frazier, 4

Har. & J. 446 ; Diinlap v. Dunlap, 4

Desans. 314 ; Davis v. Taul, 6 Dana 52

;

Martin v. Lachasse, 47 Mo. 591 ; Glenn v.

Belt, 7 Gill & J. 362 ; Torrance v. Tor-

rance, 4 Md. 11 ; Lefler v. Eowland,

Phill. Eq. 143 ; Tongue v. Nutwell, 13

Md. 415 ; Perry v. Logan, 5 Eich. Eq.

202. If, however, the gift once vests in

the donee, no lapse is occasioned by his

subsequent death before the time arrives

for his enjoyment in possession. Thus, a,

remainder to B, after a life estate to A,

vests at the testator's death, and is not to

be disturbed by B's death afterwards, Ije-

fore A, Coleman v. Hutchinson, 3 Bibb

209 ; Yeaton v. Eoberts, 28 N. H. 459

;

Thomas v. Anderson, 6 C. E. Gr. (N. J.)

22 ; Saxton's Estate, 1 Tuck. 32 ; O'Byrne

V. O'Byrne, 9 Md. 512; Allen v. May-

field, 20 Ind. 293. And that, notwith-

standing the remainder is to B and C,

with survivorship, if either die before A,

Beatty v. Montgomery, 6 C. E. Gr. (N. J.)

324. Where, however, the legacy is made
payable after a fixed interval of time, as

after two years, or when the legatee ar-

rives at a certain age, the testator's death

is in general considered to be the time of

vesting, after which time death will not

occasion a lapse. Marsh v. Wheeler, 2

Edw. 156; Wheeler v. Lester, 1 Bradf.

213 ; Loder v. Hatfield, 6 Thomp. & C.

229, affirmed 4 Hun 36 ; Hehns v. Fran-

ciscus, 2 Bland Oh. 544, 560 ; Snow v.

Snow, 49 Me. 159 ; Martin v. Lachasse,

47 Mo. 591; O'Byrne v. O'Byrne, ubi

supra; Euffin i;. Farmer, 72 111. 615.

And in similar cases, where the legacy is

a charge on the land, it may be added

that "the true rule with respect to the

vesting of legacies payable out of real

estate is this : where the gift is immediate

but the payment is postponed until the

legatee, for instance, attains the 'age of 21

years or marries, there it is contingent

and will fail, if the legatee dies before

the time of payment arrives ; but where

the payment is postponed in regard to

the convenience of the person and cir-

cumstances of the estate charged with the

legacy and not on account of the age,

[=^338]
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As tflfreal
estate;

generally applied to failure by death of the object of gift in the tes-

tator's lifetime, yet the same effect may be produced by other means,

as where there was a gift of consumable articles to A for life, or so-

long as she should remain unmarried (equivalent to an absolute gift),,

it was held, that tiie marriage of A in the testator's lifetime caused a

result similar to that of her death (a) in his lifetime.] The doctrine

applies indiscriminately to gifts with and gifts without words of limi-

tation. Thus, if a devise be made to A and his heirs, or

(unless the will be regalated by the new law) to A and

the heirs of his body, and A die in the lifetime of the testator, the

devise absolutely lapses, and the heir, special or general (as the case

may be), of A takes no interest in the property, he being included

merely in the words of limitation, i. e. in the terms which are used to

denote the quantity or duration of the estate to be taken by the

devisee, through whom alone any interest can flow to such heir, (b)

Bequests of personal property, of course, are subject to the same

rule ; and it is observable, that, in applying it to such be-

quests, a legacy to one, and his executors or administra-

tors, is construed as a mere absolute gift
;
(c)2 for the circumstance

-personalty.

condition or circumstances of the lega-

tee, in such a case it will be vested and

must be paid, although the legatee should

die before the time of payment," Mc-

Coun, V. C, in Marsh v. Wheeler, 2 Edw.

156. And, to the same effect, see the re-

marks of Judge Huston, in Bonner's Ap-

peal, 2 Watts & S. 372, where he says

:

" If the time of payment is postponed not

because of the minority of the legatees

but for the benefit of the estate or of the

devisee of the land, the legacy does not

sink or merge in the land." See, too,

Willis V. Roberts, 48 Me. 257. Where
the legacy is to be paid out of the pro-

ceeds of certain real estate at the expira-

tion of a certain lease, it wiU not lapse

on account of the death of the legatee be-

fore the expiration of the lease, Selby

V. Morgan, 6 Munf. 156. And where the

legacy is merely in confirmation of ' a

prior parol gift, it will not laps^. Woods

V. Woods, 2 Jones Eq. 420.

[(a) Andrew v. Andrew, 1 Coll. 690.]

(6) Brett v. Eigden, Plow. 345 ; Fuller

V. Fuller, Cro. El. 422 ; Wynn v. Wynn,
3 B. P. C. Toml. 95 ;

[Hutton v. Simp-

son, 2 Vern. 722 ;] see also Goodright v,

Wright, 1 P. W. 397 ; Ambrose v. Hodg-
son, 3 B. P. C. Toml. 416.

(c) [Stone V. Evans, 2 Atk. 86 ;] El-

liot V. Davenport, 1 P. W. 83, 2 Vern.

521, where the legacy was of a debt,

which is liable to lapse equally with gifts

in any other form, (Toplis v. Baker, 2
Cox 118.) It is true that in Sibthorpe v.

Moxton (or Moxom), 1 Ves. 49, 3 Atk.

580, Lord Hardwioke held that the for-

giving of a debt, coupled with a general

direction to the executor to dsliver up
the security (without saying to whom),
operated as a release, though the legatee

died in the testator's lifetime; his lord-

ship thinking that the latter words im-

2. See 2 Eedf. on Wills 160-163 ; 1 Am. ed.) 1302, as to legacy of a debt, re-

Eoper on Leg. 476 ; Wms. Ex'rs (6th ferred to in note c.
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that, *in regard to personalty, words of limitation are not requisite ta

carry the absolute interest, has been considered as insufficient to denote

an intentiou to make the executors or administrators substituted and

independent objects of gift. And where the devisee or legatee hap-

pens to be dead when the will is made, the words of limitation are

equally inoperative to let in the representatives of the deceased

person, {d)

And even a declaration that the devise or bequest shall not lapse,,

does not^er se prevent it from failing by the death of the Effect of de-

object in the testator's lifetime, since negative words do u^oy°Sia^'

not amount to a gift ; and the only mode of excluding "°' ^^"^'

the title of whomsoever the law, in the absence of disposition, consti-

ported that the security should be deliv-

ered up, whether the debtor were living

or not, and which he considered would,

beyond all question, be the effect of the

words of direction standing alone ; though

he admitted that, in regard to the admin-

istration of assets, it was to be considered

as a legacy. In Maitland v. Adair, 3 Ves.

231, the words were, "I return A his

bond." A died in the testator's lifetime,

and it was held that the legacy lapsed.

This case is overlooked by Mr. Koper

(Treat. Leg. 411), who lays more stress on

the merely verbal distinction between the

giving and forgiving of a debt than seems

warranted by the principles of the cases.

[In Izon V. Butler, 2 Price 34, the words

were, " I remit and forgive, &c., and I di-

rect the bond to be delivered up," and it

was held that the legacy lapsed by the

death of the debtor in the testator's life-

time. Thomson, C. B., said he had al-

ways been at a loss to understand the dis-

tinction between giving and forgiving.

Effect of death of debtor upon clause

forgiving debts.—In South v. Williams,

12 Sim. 566, where the testator directed a

balance of debts due from A, and prop-

erty bequeathed to A's wife to be struck,

and the surplus to be paid to or secured

by the legatee, Sir L. Shadwell thought

A was released from the debts, though his

wife died in the lifetime of the testator ;.

compare Davis v. Elmes, 1 Beav. 131. In

Williamson v. Naylor, 3 Y. & C. 208, it

was decided that shares of a residue given

to certain creditors under a composition

deed (in which there was no release by

the creditors), in proportion to their debts,

did not lapse by the deaths of the credit-

ors in the lifetime of the testator ; a simi-

lar decision was made in Phillips v. Phil-

lips, 3 Hare 281. It is different wher&

the debt has been released, Coppin v. Cop-

pin, 2 P. Wms. 295 ; and the same would

probably be held where there was a cove-

nant not to sue, see Golds v. Greenfield, 2:

Sm. & Gif. 476, but where the testator

who had been bankrupt and had obtained

his certificate, desired that all the credit-

ors of his estate should be paid in full,

and directed his executors to pay to the

official assignee a sufficient sum for that

purpose, it was held that, though the debts

were barred by the certificate, the gift was

not liable to lapse, the intention being t»

discharge the moral duty, not only to>

benefit the creditors individually, In re

Sourby's Trust, 2 K. & J. 630 ; Turner ^)>

Martin, 7 D., M. & G. 429, cor. L. C. on

same will.]

{d) Maybank v. Brooks, 1 B. C. C. 84.

[*339]
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tutes the successor to the property, is to give it to some one else. (e)3

A declaration to this effect, however, following a bequest to a person

and his executors or administrators, would be considered as indicating

[(«) Johnson v. Johnson, 4 Beav. 318
;

Pickering v. Stamford, 3 Ves. 493 ; Un-

derwood V. "Wing, 4 D., M. & G. 633, 8

H. L. Cas. 183. To enable a person to

take under a will it must be proved af-

firmatively that he survived the testator,

Barnett v. Tngwell, 31 Beav. 232.]

3. Mr. Williams, in his work on ex-

•ecutors (6th Am. ed.) page 1306, declares

it to be " settled that the testator may, if

he thinks fit, prevent a legacy from laps-

ing; though, in order to effect this object,

lie must declare either expressly or in

terms, from which his intention can be

with sufficient clearness collected, what

person or persons he intends to substitute

for the legatee dying in his lifetime."

See also Theobald on Wills 443 ; 2 Eedf.

on Wills 163. See also Hutchinson's

Appeal, 34 Conn. 300 ; Herbert v. Smith,

Saxt. 141 ; Craighead n. Given, 10 Serg.

& E. 351, in which case Judge Duncan

says :
" Even the most explicit declara-

tion that the devise shall not lapse is not

sufficient to prevent it; there must be

•either survivorship as in a joint devise or

limitation over." See also Aspinwall v.

Duckworth, 35 Beav. 307. It is also to

be noted that the use of such words of

limitation as "heirs," "heirs and assigns,"

-with or without the conjunction " and " or

" or," will not prevent a lapse, unless it is

clear from the context that the testator

intended to provide for a substitution in

case of the death of the first-named lega-

tee or devisee. Thus, in Kimball iJ.'Story,

1 08 Mass. 382, where the gift was " to A,

Jiis heirs and assigns," the words were

held to be words of limitation, not pre-

ventive of a lapse by A's death before

that pi the testator. So, too, Armstrong

v. Moran, 1 Bradf. 314, where the gift was

to A and his children, and the children

of B, to be equally divided "between

them and their heirs and assigns." Stires

V. Van Eensselaer, 2 Bradf. 172 ; Wcis-

haupt V. Brehman, 5 Binn. 115, where the

division was to be made among testator's

six childi-en "or their heirs;" Sword v.

Adams, 3 Yea. 34, " to A, her heirs and

assigns ;'' Comfort v. Mather, 2 Watts &
S. 450, same words ; Dickinson v. Purvis,

8 Serg. & E. 71, which was a devise "to

A and her heirs ;" Hand v. Marcy, 1

Stew. (N. J.) 59, "to A and B, their heirs

and assigns." Contra, by reason of con-

text, "to A and his heirs," Hawn v.

Banks, 4 Edw. 664; Davis v. Taul, 6

Dana 52. Chancellor Eunyon, in the

very recent case of Hand v. Marcy, 1

Stew. (N. J.) 63, reviews some of the

cases above referred to thus :
" The cases

in which it has been held that like words

would not prevent a lapse, are numerous.

In Sword v. Adams, 3 Tea. 34, there was
a devise to a woman, ' her heirs and as-

signs.' She died in the testa,trix's life-

time, leaving an infant son. It has been

held that the devise lapsed, though the

^
testatrix was assured by one interested in

the estate that the son would take. In

Sloan V. Hanse, 2 Eawle 28, the devise

was of all the testatoi^'s estate, real and
personal, to his two cousins, Eiohard and
Joseph Hanse, to be equally divided be-

tween them, ' or to their heirs.' Eichard
Hanse was dead at the time of making
the wiU, but this fact was not known to

the testator. It was held that the devise

to him lapsed. The court there said that

the inference to be drawn from the use of
' or ' instead of ' and,' was too feeble to

disinherit the heir of the testator. In
Comfort V. Mather, 2 W. & S. 450, the

language of the- bequest, which was of a
sum of money, was 'to have and to hold
to her, the said Sidney Eastburn, her
heirs and assigns forever.' Sidney East-

burn was not a lineal descendant of the

testator. She died in his lifetime and he
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an intention to substitute the executors or adminis*trators, in the

event of the gift to the original legatee failing by lapse. (/)
[Where the bequest is to A, and, in case of his death, " to his ex-

ecutors or administrators," or " to his legal personal repre- cases of sub-

sentatives," there can, of course, be no doubt that the gift
^'*'"**°"-

does not fail
; (g) the only question then is, who are the persons to

take beneficially, a point which will be treated of hereafter. But

where there was a direction to pay legacies within six months, and a

gift to the children of the legatee, in case of the legatee's death not

having received his legacy, it was held, nevertheless, that the legacy

lapsed by his death in the testator's lifetime. (A)

The doctrine of lapse is properly extended to the cases of gifts on

contingency. Thus, if the gift be to A, but on the hap- Lapse of gift

pening of a certain event to B, if A dies in the lifetime genoy.

of the tesfa,tor, and the event on which B is to take does not happen

a lapse occurs, although B survives the testator, (i)

knew of her death, and intended that her

children should have the money, but it

was held that the legacy lapsed. lb Dick-

inson V. Purvis, 8 S. & E. 71, the be-

quest was of a sum of money to the tes-

tator's niece, 'and her heirs.' She died

in the testator's lifetime. It was held

that the legacy lapsed. In Armstrong v.

Moran, 1 Brad. Surr. E. 314, the bequest

was of the testator's personal estate, to his

brother James, and his children, and the

child of the testator's sister Catharine, to

be equally divided between them, 'and

their heirs and assigns forever.' The

child of Catharine died in the lifetime of

the testator, and it was held that its share

lapsed. In Hawn v. Banks, 4 Edw. 664,

the testatrix gave to her niece, 'and to

her heirs,' a sum of money. The niece

died in the lifetime of the testatrix. The

court held that though, if the language

of the bequest were regarded alone, the

legacy would lapse, yet upon the evidence

furnished by another clause of the will,

of the testatrix's meaning in the use of

that language, the word ' heirs ' was used

by way of substitution. Nor does the

scheme of the will under consideration

in the present case, afford any evidence

of the testator's intention to prevent a

lapse. It may be conjectured that if his

attention had been directed to the subject,,

he would have used language to prevent

the lapse, and it is quite probable that he-

would have done so. The question, how-
ever, is not what he probably would have

said, but what did he mean by the lan-

guage he has used."

(/) Sibley v. Cooke, 3 Atk. 572. [But

a declaration that a legacy shall vest in

the legatee immediately upon execution,

of the will, following a gift to one, his ex-

ecutors, administrators and assigns, wiU
not prevent lapse. Brown v. Hope, L. E.,

14 Eq. 343.

[g) Long V. Watkinson, 17 Beav. 471

;

Hinchliffe v. Westwood, 2 De G. & S. 216 ;.

Hewitsou V. Todhunter, 22 L. J., Ch. 76..

See ch. XXIX.
{h) Smith V. Oliver, 11 Beav. 494. But

as to this case see ch. XLIX., 2 1-

[i) Humberstone v. Stanton, 1 Ves. & B.

385 ; Doo v. Brabant, 3 B. C. C. 393, 4 T.

E. 706 ; Williams v. Jones, 1 Euss. 517.

[*340]
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Agiain, it is clear, that if A survive B, and devise an estate to the

^s'elof B'^ uses declared by B's will, a devisee under B's will must
^'"-

also survive A, in order to take under A's will, (k) And

power."^ a power created by will lapses by the death of the donee

before the donor.] [I)

Where there is a devise or bequest to a plurality of persons as

Lapse pre- joint-teuants, {i. e. who are not made tenants in com-

vivorship mou.) (wi) DO lapsc cau occur unless all the obiects die in
among joint- .it/.. . ,
tenants. the testator s Jiretimej because as joint-tenants take per

my d tout, or, as it has been expressed, " each is a taker of the whole,

but not wholly and solely," («) any one of them existing when the

•will takes effect will be entitled to the entire property.4 Thus, if

(Teal estate be devised to A and B, or personal property be bequeathed

to A and B, and A die in the testator's lifetime, B, in the event of

his surviving the testator, will take the whole, (o) And the same

consequence would ensue if the gift failed from any other cause; {p)

(k) Culsha V. Cheese, 7 Hare 245.

(1) Jones V. Southall, 32 Beav. 31.

(m) Seech. XXXII.
(m) Cart. 4.

4. See 1 Eoper on Leg. 482, et seq.;

Wms. Ex'rs (6th Am. ed.) 1311 ; 2 Kedf.

-on Wills 168 ; Theobald on Wills 445.

To the effect that the gift will not lapse

by reason of the death of one of several,

to whom it is given jointly, see Bolles v.

Smith, 39 Conn. 219 ; Luke v. Marshall,

-5 J. J. Marsh. 357 ; Anderson v. Parsons,

4 Greenl. 486 ; Jackson v. Roberts, 14

Oray 550 ; Dow v. Doyle, 103 Mass. 489

;

Stephens v. Milnor, 9 C. E. Gr. (N. J.)

358; Gardner v. Printup, 2 Barb. 83;

Putnam v. Putnam, 4 Bradf. 308 ; Gross'

Estate, 10 Penna. St. 360; Gilbert v.

Richards, 7 Vt. 203 ; De Camp v. Hall,

42 Vt.'483; Craycroft v. Craycroft, 6

Harr. & J. 54 ; Anderson v. Parsons, 4

Me. 486. But the rule is otherwise

where the donees take as tenants in com-

mon. Gray v. Bailey, 42 Ind. 349 ; Up-

ham V. Emerson, 119 Mass. 509 ; Cum-

mings V. Bramhall, 120 Mass. 552

;

Workman v. Workman, 2 AUen 272

;

Lombard v. Boyden, 5 Allen 249 ; Mason

V. Trustees of Meth. Ch., 12 C. E. Gr. (N.

J.) 47 ; Hand v. Marcy, 1 Stew. (N. J.)

59 ; Floyd v. Barker, 1 Paige 480 ; Van
Buren v. Dash, 30 N. Y. 393 ; Mebane v.

Womack, 2 Jones Eq. 293; Coates Street,

2 Ashm. 12 ; Allison v. Kurtz, 2 Watts

185; Nelson v. Moore, 1 Ired. Eq. 31.

See also Drakeford v. Drakeford, 33 Beav.

43. But by operation of the North Caro-

lina act abolishing survivorship, the share

of one of two to whom property is given

as joint tenants, will, on his death, fall into

the residue. Coley v. Ballauce, 1 Wins.

Eq., No. 2, 89.

(o) Davis V. Kemp, Cart. 4, 5, Eq. Cas.

Ab. 216, pi. 7 ; Bnffar v. Bradford, 2 Atk.

220 ; Morley v. Bird, 3 Ves. 628.

[p) Humphrey v. Tayleur, Amb. 136

;

Larkins v. Larkins, 3 B. & P. 16 ; Short

d. Gastrell v. Smith, 4 East 419; [all

cases of revocation: and Young v. Davies,

2 Dr. & Sm. 167, where one joint-tenant

was an attesting witness. But in In re

Kerr's Trusts, 4 Ch. D. 600, on an ap-

pointmmt to A, an object of the power,

and B a stranger, Jessel, M. K., refused

to apply " the rule of tenure applicable

to real estate," and held that A took one-

half only.]



CHAP. XI.J DOCTEINE OF LAPSE. 623

*while it is equally clear that if the devisees or legatees in any of
these cases had been made tenants in common, the failure of the gift

as to one object would not have entitled the other to the whole by the

mere eftect of survivorsliip.
[q)

Where, however, the devise or bequest embraces a fluctuating class

of persons, who, by the rules of construction, are to be Doctrine in

ascertained at the death of the testator, or at a subsequent gifte tS dasses.

period, the decease of any of such persons during the testator's life

will occasion no lapse or hiatus in the disposition, even though the

tlevisees or legatees are made tenants in common, since members of

the class antecedently dying are not actual objects of gift. 5 Thus, if

property be given simply to the children, or to the brothers or sisters

«f A, equally to be divided between them, the entire subject of gift

will vest in any one child, brother or sister, or any larger number of

(5) Page V. Page, 2 P. W. 489
;
[Sykes

«. Sykes, L. R., 4 Eq., 200; In re Wood's
Will, 29 Beav. 236. But in Sanders v.

Ashford, 28 Beav. 609, a devise to five

persons named, "to be equally divided

between them if more than one," was held

to carry the whole to the survivors by
implication from the last words. In

Clarke v. Clemmans, 36 L. J., Ch. 171,

where a testator bequeathed residue to A
and others nominatim as tenants in com-

mon, but A was already dead (as the tes-

tator showed he knew), MaUns, V. C,

held that the others were entitled to the

whole fund : sed ja.]

5. This rule is well established, that

where the gift is to a class to be ascer-

tained at testator's death, there is no

lapse by reason of the death before the

testator of any person, who would have

constituted one of the class if living at

his death. 1 Eoper on Leg. 487, et seq. ;

Wms. Ex'rs (6th Am. ed.) 1312; Haw-
kins on Wills 68; Theobald on Wills

445; 2 Eedf. on Wills 170; Yeates v.

Oill, 9 B. Mon. 206; Schaffer v. Kettell,

14 Allen 528; Young v. Eobinson, 11

Gill & J. 328 ; Stires v. Van Eensselaer,

2 Bradf 172; Downing v. Marshall, 23

N. Y. 366; Pell v. Biddolph, 10 L. E., C.

P. 701 ; Dimond v. Bostock, 10 L. E., Ch.

App. 358. And this may be the case

where the gift is to persons by name, who
really constitute a class, as to the $ons, D
and E, of my two deceased sisters, Warner's

Appeal, 39 Conn. 253 ; Spinger v. Congle-

ton, 30 Ga. 977 ; to my grandchildren, A,

B and C, Stedman v. Priest, 103 Mass.

293. But a gift to my sons, A, B and C,

was held not to be a class in Williams v.

Neff, 52 Penna. St. 333 ; so to B's children,

naming four, Frazier v. Frazier, 2 Leigh

642; see also Todd v. Trott, 64 N. C. 280
;

Morse v. Mason, 11 AUen 36 ; Starling v.

Price, 16 Ohio St. 32; Provenchere's

Appeal, 67 Penna. St. 463. And a gift

to my surviving children and A, is not

a gift to a class, and A's share lapses by

his death before the testator, Drakeford v.

Drakeford, 33 Beav. 43. But a gift of

.residue to the children of two nieces and

a nephew by name, is a gift to a class,

and the share of one who died before the

testator does not lapse, but survives to the

others, Schaffer v. Kettell, 14 Allen 528.

So, too, where the gift is to children,

Magaw V. Field, 48 N. Y. 668 ; Hoppock

V. Tucker, 59 N. Y. 202 ; BoUes v. Smith,

39 Conn. 217. But by statute in Ken-

tucky the children of the deceased mem-
bers of the class take their shares, Eena-

ker V. Lemon, 1 Duv. 212.

[*341]
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these objects surviving the testator, without regard to previous deaths; (r)

and the rule is the same where the gift is to the children of a person

actually dead at the date of the will, [or to the present born children

of a person, in either of] which cases, it is to be observed, there is this

peculiarity, that the class is susceptible of fluctuation only by diminu-

tion, and not by increase ; the possibility of any addition by future

births being [in the former case] precluded by the death of the parent,

[and in the latter by the express words, (s) The rule is also the same

if, in a gift to the children of a deceased person, the testator in terms

includes any child who may die before him leaving issue, which of

course is nugatory, (t) or if one who would otherwise be a member of

the class is an attesting witness, (m) or if the gift to one is revoked;] (a;)

*A gift to executors has sometimes been construed as a gift to a

Gift to exeou- class, and as such carrying the entire subject of gift to the
tors 88 a class.

in,Jiyi(jQals composing the class, i. e. sustaining the office,

at the death of the testator, though made tenants in common, in

exclusion of any who die in the testator's lifetime. Such has been

adjudged to be the effect of a bequest " to my executors hereinafter

named, to enable them to pay my debts, legacies, funeral and testa-

mentary charges, and also to recompense them for their trouble, equally

between them." (y) [The " recompense " was held to go with the

(r) Doe d. Stewart v. Sheffield, 13 East not as a class.—Knight v. Gould, 2 My.

526 ;
[Shuttleworth v. Greaves, 4 My. & & K. 295 ; but in Barber v. Barber, 3 My.

Cr. 35 ; and compare Cort v. Winder, 1 & C. 688, where a testator bequeathed one

Coll. 320.] moiety of the residue of his property, in

(s) Viner v. Francis, 2 B. G. C. 658, 2 a certain event which happened, to his

Cox 190 ;
[Leigh v. Leigh, 17 Beav. 605

;

executors therein named ; and in another

Dimond v. Bostock, L. E., 10 Oh. 358. event (including the former), which also

{«) In re Coleman and Jarrom, 4 Ch. D. happened, he directed that the entire

165. But by apt words issue (if any) property should "devolve to [four per-

may of course be substituted to take the sons, naming them,] to be divided be-

share of a deceased parent without de- twixt them in equal proportions, and

stroying the nature of the class-gift. See their heirs forever ;

" and added, " which

an instance, Aspinall v. Duckworth, 35 last-mentioned four persons I also appoint

Beav. 307.
' ^ "ly executors, to see that everything is

(u) Fell V. Biddolph, L. E., 10 C. P. duly executed and performed according

709. to my will and desire therein." The tes-

(x) Shaw II. M'Mahon, 4 D. & War. tator appointed two other persons as addi-

431 ; Clark v. Phillips, 17 Jur. 886. That tional executors, and at the foot of, his

under a gift' "to A and the children of will wrote as follows:— "It must be

B," A is a member of the class, vide ante understood to be my will and intention,

p. *269. ^^^^ if either or more than one of my

(y) Gift to executors nominatim, and executors shall refuse to accept the trust
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" trouble " to the survivors. Besides, the survivors, of course, took

the whole in trust to pay debts ; and the same persons were, by the

words of the will, entitled to keep for their own benefit what remained

after such payment. The case turned on the special terms of the will.]

If, however, the objects are to be ascertained at some period or

event which happens in the testator's lifetime, fit seems No distinction
'where clftss is

formerly to have been considered that] the subsequent ascertainable
-^ ^ by some event

decease oi any member or members of the class in such which occurs

,
"1

,
In testator's

lifetime would occasion the lapse of their shares, in the ufetune.

same manner as if the gift had been originally made in favor of the

individuals answering the *description. Such certainly was the

opinion of Sir E.. P. Arden, M. R., in Alleu v. Callow,; (z) but

the point did not arise, and the propriety of the construction seems

questionable, for it is difficult to perceive why the throwing into the

description of children an additional ingredient, by requiring them to

be living at a given period, should vary in other respects the con-

struction applicable to the gift
;

[accordingly, in Lee v. Pain, (a) where

and act as executor, then I annul totally

my bequest of my property to every such

person as shall refuse to take the trusts

upon himself." One of the executors

having renounced the trusts, his share

was claimed by the other three, who con-

tended that the four executors to whom
the gift was made were to be considered

as a dass, and that the three who proved

constituted the class ; but Lord Cottenham,

after a full examination of the authorities,

held that the share lapsed to the next of

kin, inasmuch as the gift was not to

executors described as such, but to indi-

viduals nominatim, though appointed ex-

ecutors; and he considered it as analo-

gous to a gift to B, C, and D, children of

A, as tenants in common, which, of course,

would not be a gift to children as a class,

[see Bain v. Lescher, 11 Sim. 397], so as

to entitle such of the legatees as might be

living at the death of the testator. And
with respect to the moiety which was

given, in the first instance, to the " execu-

tors '' simply as such, his lordship con-

sidered that this was qualified and ex-

plained by the subsequent clause, and

2

indeed, unless so construed, it would

carry the half, not to the four, but to the

six executors
;
[and generally a gift to

the persons " hereinbefore (or hereinafter)

named " as executors is a gift to the indi-

viduals named, not to a class, Hoare </.

Osborne, 33 L. J., Gk. 586. So of a gift

to " before-mentioned legatees," the words

of reference are merely to save repetition,

and the construction r&ast be the same as

if the repetition were actually made, In

re Gibson, 2 J. & H. 656; Nicholson v.

Patrickson, 3 Glf. 209.]

(2) 3 Ves. 289; see also Ackerman v.

Burrows, 3 Ves. & B. 54, where the testator

addressed a letter, (which was adjudged

to be testamentary), to his mother and

sisters, in which he desired that, in a

certain event, his property might be

divided amongst them. Sir W. Grant,

M. E., held that the share of a sister who
died in the testator's lifetime lapsed

;

but a case so peculiar, and apparently

decided upon its particular circumstances,

throws very little light on the general

principle.

[(o) 4 Hare 250.
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the gift was to M. for life, and after his decease, to his children living

at his decease, equally between them, and M. died in the lifetime of

the testatrix, leaving three children surviving, one of whom also died

in the lifetime of the testatrix, Sir J. Wigram, V. C, decided that the

children living at the death of M. who survived the testatrix took as

a class, and that there was no lapse j and his decision has been followed

in other cases. (6) Such a gift] is not the less a gift to a class because

a special qualification is superadded ; and the fact that the event which

regulates the qualification occurs in the testator's lifetime, and there-

fore precludes future accessions to the class, has no farther influence

upon the construction than the death in the testator'^ lifetime of a

person whose children are simply objects of gift, which we have seen

does not prevent its being considered as a gift to a class, and as such

comprising the objects living at the death of the testator. Had the

courts held that, in order to attract the rule of construction peculiar to

classes, it was essential that the class should be susceptible of increase

as well as diminution, there would have been something like a prin-

ciple to proceed upon; but the distinction between a gift to the

children of A, who dies in the testator's lifetime, and a gift to the

children of A living at the decease of B, a person who dies in the testa-

tor's lifetime, seems to be purely arbitrary.

It is not clear what would be the effect of a gift to certain other

Gift to next of classes of persous, as, to the next of kin or relations as
kin or rela- , „ . i t - ji t/»
tiona. tenants in common oi A, a person who dies in the lite-

time of the testator, in the event of any of the next of kin or relations

dying in the iaterval between the decease of A and of the testator;

since, in every case where such a gift has occurred, (and *in which

the entirety has been held to belong to the surviving next of kin at

the death of the testator,) the bequest seems to have contained no

words which could operate to sever the joint tenancy, (o) [In Ham's

Trusts, (d) though there were words which severed the joint tenancy,

yet there were other words which prevented the legatees from taking

as a class ; Sir R. T. Kindersley, V. C, however, appears to have

been of opinion that without the latter words the gift would have

been a gift to a class, and would have taken effect in favor of those

only who survived the testator.]

(6) Leigh v. Leigh, 17 Beav. 605 ;
Vaux v. Henderson, IJ. & W. 388, n.

Cruse V. Howell, 4 Drew. 215.] • [(dl) 2 Sim. N. S. 106 ; see this caBe

(c) Bridge v. Abbott, 3 B. C. C. 224; stated po8« oh. XXIX.]
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Where the devise which lapses comprises the legal, or beneficial own-

ership only, of course its failure creates a vacancy in the OTbeneficiai^

disposition merely to that extent. Thus, if a testator 0^"'*'^

devise lands to the use of A in fee, in trust for B in fee, and A die in

the testator's lifetime, the legal estate comprised in the lapsed devise

to A devolves to the testator's heir, (or, if the will has been made or

republished since 1837, and contains a residuary devise, then to the

residuary devisee,) charged with a trust in favor of B, whose equitable

interest under the devise is ;30t affected by the death of his trustee.

An example of the converse case is afforded by Doe d. Shelley v.

Edlin, (e) where a testator gave (irUer alia) to A his real estates, to hold

to A, his heirs, executors, administrators, and assigns, upon trust to

receive the rents and profits thereof, and pay the same to B for her

life, for her separate use, free from the control of her husband ; and

after the decease of B, upon trust to convey the real estates to such

uses and in such manner as B by deed or will should appoint. B died

in the testator's lifetime. It was held, nevertheless, that the legal

inheritance passed to A under the devise. Lord Denman suggested a

doubt whether the doctrine would apply to a case in which the trustee

had no duty to perform, as in the case of a devise to the use of A in

fee in trust for B. It seems difficult to discover any solid ground for

distinguishing such cases.

And here it may be noticed that where an estate iS devised to one,

charged with a sum of money, either annual or in gross, of'ohm°ed*^
in favor of another, the charge is not affected by the lapse p®"*''-

of the devise of the onerated property. Thus, if Blackacre be devised

to A and his heirs, charged with or on condition that he pay *de50 a

year, or the sum of £500, to B, and it happens that A dies in the tes-

tator's lifetime, his (the testator's) heir at law (or his residuary devisee,

if the will is subject to the new law,) will take the estate charged with

the annuity or legacy in question. (/) This principle is strongly ex-

emplified in Oke v. Heath, (g) in which a person having a power of

appointment over a sum of money, by will appointed a less sum (part

of the fund in question) to A ; and in consideration thereof A was . to

pay to his mother an annuity of £100 during her life for her separate

(e) 4 Ad. & Ell. 582. smith's Trusts, 6 Jur. 1231, and on app.

(/) Wigg V. Wigg, 1 Atk. 382; Hills (where the point did not arise) 2 D., F. &
^. "Worley, 2 Atk. 605. J. 474.]

(g) 1 Ves. 135. [See also In re Arrow-
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use, and to enter into a bond, with a penalty, for the payment thereof;

and the testatrix gave the residue of what she had power to dispose of

to B. A died in the testatrix's lifetime, yet the mother was held to be

entitled to her annuity out of the fund, the whole of which, by the-

death of A, had devolved to B, the residuary appointee.

In the converse case, namely, where the person for whom the money

Lapse of Bpe- is to be raised dics in the testator's lifetime, it is more
eific sum

-t nn i i 'ii ^ii i*
charged on difficult to determine the destmation of the lapsed interest,
real estate—

^

*-

^ ,

ita deBtinaUon. the question being then embarrassed by the conflicting

claims of the devisee of the lands charged, and of the heir of the tes-

tator : the former contending that the charge has become extinct for

his benefit ; and the latter, that the lapsed sum is to be regarded as real

estate undisposed of by the will.

This, at least, is clear, that where land is charged with a sum of

Bale as to con- moucy upou a Contingency, and the contingency does not

charges

:

happen, the charge sinks for the benefit of the devisee, {h}

As in the case of a devise of land to A, charged with a legacy to B,

provided B attain the age of twenty-one, as to which Lord Eldon (i)

has observed, " The devise is absolute as to A, unless B attain the age

of twenty-one : if he does, he is to have the legacy. But his attain-

ing the age of twenty-one is a condition, upon which alone he is to

have it ; and, if he does not attain that age, then the will is to be read

as if no such legacy had been given, and the heir at law does not come

in, because the whole is absolutely given to the devisee ; but a gift

which fails must clearly be intended, upon the failure of the condition,

to *be for the benefit of the devisee." It would of course be imma-

teria.1, in such case, whether the death of the legatee during minority

occurred in the testator's lifetime or afterwards.

Where a legacy, payable infuturo, though not expressly contingent,

—where liable is bequeathed in such a manner as that it would fail by
to feilure by

, ^ ^ ^ , , i /. i . «
death, though the death 01 the legatee before the time of payment, fand
not expressly i.i iii
contingent. such IS always the rule where the postponement is refera-

ble to the circumstances of the legatee, and is not made for the con-

venience of the estate,) the case evidently falls within the principle of

Lord Eldon's reasoning ; and, consequently, if the legatee die before

(A) Att.-Gen. v. Milner, 3 Atk. 112; ii. Milner would now be held to be vested.

Croft V. Slee, 4 Ves. 60 ;
[In re Cooper's (i) In Tregonwell v. Sydenham, 3 Dow

Trusts, 23 L. J., Ch. 25, 4 D., M. &. G. 210.

757 ;] but such a gift as that in Att.-Gen.
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the vesting age, whether in the lifetime of the testator or not, the

•charge sinks in the estate.

It is to be observed, also, that a legacy which, though originally

made contingent, becomes absolute by the effect of events charges abso-

in the testator's lifetime, (subject, of course, to a liability
'"^ in event,

to failure by lapse,) is to be regarded, in applying the doctrine in

-question, in precisely the same light as if it were originally absolute.

Thus, if land be devised, charged with a specific sum to A, on con-

dition of his attaining the age of twenty-one years, and A do attain

that age, and subsequently die in the testator's lifetime, the gift re-

ceives the same construction as if it had not originally been made con-

ditional on his attaining the prescribed age.

With respect to the general question, as to the destination of sums

charged on real estate which lapse by the event of the General aoo-

1 1 ' • 1 i t' f> ' t t f trine as to the
legatee dying m the testators lifetime, little direct au- destination of

,. Ill 11 sums payable
thority can be adduced ; but as there seems not to be any <>"* <^ i«"^-

solid distinction between such cases and those in which the gift of the

specific sum is void ab initio, recourse is naturally had to the cases on

this point, which supply much matter for comment. The principle

as between the heir and devisee of the land is, (k) that " if the devise

to a particular person, or for a particular purpose, is to be considered

as intended by the testator as an exception from the gift to the resid-

uary devisee, the heir takes the benefit of the failure. (Z) If it is to

be considered as intended by the testator to be a charge only on the

estate devised, and not an exception *from the gift, the devisee will

be entitled to the benefit of the failure."

The following are the decisions in favor of the heir.

In Arnold v. Chapman (m) a testator devised a copyhold estate to

Chapman, he causing to be paid to his executors the sum ^^or'o^the

of £1000; and, after payment of debts and legacies, he ^''"'

devised all the remainder of his estate to the Foundling chapman.

Hospital. As the bequest of the £1000 to the hospital was void, a

question arose whether it should go to the heir, or sink for the benefit

(k) Vide Sir J. Leach's judgment in ell, 1 S. & St. 290 ; see also Cruse v. Bar-

C!ooke V. Stationers' Company, 3 My. & ley, 3 P. W. 20 ; and Collins v. Wakemaii,

K. 264. 2 Ves., Jr., 683. As to Cooke v. Station-

[(i) As in cases where lands are direct- ers' Company, 3 My". & K. 262, see judg-

ed to be sold, and the produce divided, ment of Wood, V. C, in In re Cooper's

Page V. Leapingwell, 18 Ves. 463 ; Gibbs Trusts, 23 L. J., Ch. 29, n.]

». Eumsey, 2 Ves.& B. 294 ; Jones v. Mitch- (m) 1 Ves. 108.
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of the devisee. Lord Hardwicke held that the heir was entitled by
way of resulting trust, observing, " as this charge is well made on the

estate, but not well disposed of, by reason of the act, it ipust be con-

sidered as between the heir and the hospital, \jqu. devisee?] as part of

the real estate undisposed of, and must be for his benefit."

In the next case, of Gravenor v. Hallura, (n) a testator devised to

Gravenor v.
^^^ executors and their heirs a messuage in Ipswich, subr

a lum.
jgp^ ^ ^jjg annual payments, making together £10, there-

inafter given and forever charged thereon, and all other his real estate,.

in trust to be sold, directing the moneys arising from the sale, and

his personal estate, to be distributed as therein mentioned. The tes-

tator then gave the £10 a year to charity. Lord Camden held that

the heir was entitled. *' The rule as to real estate is," he said, " that

where the intention of a testator is to devise the residue exclusive of

a part given away, the residuary devisee shall not take that part in

any event. If he had said, ' I give my estates over and above the

rent-charge,' it would have been more plain : it is the same thing a»

if he had so expressed himself. The rent-charge is severed forever

from the devise, which he gives to the residuary legatees."

So in Bland v. Wilkins, (o) before Sir Thomas Sewell, where landa

Bland -o. wu- wcrc given to E. N. in fee, upon condition that her exec-
^*™'

utors or administrators should pay £10 to a charity. His

Honor held that the £10 should go to the heir, as part of the produce

of the land undisposed of.

The'authority of Arnold v. Chapman, and the consequent superiority

Henchman v.
of t^^ heir's claim, was recognized by Sir J. Leach in

Att.-Gen.
' Henchman «. Att.-Gcn. (j)) Though ultimately the L. C.

(m) Amb. 643, 1 B. C. C. 61, n. customary heir or next of kin, and the

(o) In 1782, cited 1 B. C. C. 61. question was, whether the f2000 belonged

(p) 2 S. & St. 498. A testator devised to the devisee, the lord of the manor, or

certain copyhold lands to W. H., his the crown. Sir J. Leech, V. C, consid-

heirs and assigns, upon condition that he ered Arnold v. Chapman to be a decisive

within one month after the decease of the authority against the devisee j and that

testator, paid to his (the testator's) execu- the lord of the manor could not be enti-

tors a sum of JE2000, which he desired tied to it, as he takes only propter defec-

should be taken as part of hia personal turn ienentia, and here he had a tenant,

estate, and disposed of in the same man- and had received his iine upon admit-

ner ; and, after giving certain legacies, tance. His Honor observed, that, if there

he disposed of the residue of his personal had been next of kin, a question might

estate, including the £2000, in favor of have been raised, whether the testator

charities. The testator died without did or did not intend that this sum of
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lield *the charge to be extinct for the benefit of the devisee of the

land, yet the adjudication on the appeal was founded on special cir-

cumstances, and did not touch the general doctrine.

[It will be observed that in Arnold v. Chapman and Henchman v.

Att.-Gen., the gift of the money to the executors was observations

good, and might, as Lord Hardwicke observed, be wanted chapman and
° '

T . , . . „
'

, Gravenor v.

for debts, and, in this view, was well severed from the Haiium.

estate, and not merely a charge upon it. (q) In Gravenor v. Hallum,

the annual payments were expressly treated as exceptions, and not

charges. In Bland v. Wilkins, the grounds of the determination are

not known. None of these cases, therefore, are authorities that the

benefit of a charge, the gift of which is void a6 initio, falls to the heir.

We now come to the cases where, the decision was in favor of the

devisee of the land, all of which will, it is conceived, be found to be

cases of mere charges.] 6

£2000 should have all the same qualities

as if it had heen personal estate at his

death. There being no next of kin, the

crown took, by force of its prerogative;

if real estate, because there was no cus-

tomary heir, if personalty, because there

was no next of kin. On appeal [3 My. &
K. 485], Lord Brougham considered that,

though the crown might take personalty

as bona vacantia, it could not take real

estate except by escheat ; which had no

place here, because copyholds must es-

cheat (if at all) to the lord. He thought

that it was not material whether the sum

was considered to be excepted out of the

devise, and therefore devolving to the

heir, as in Arnold v. Chapman, or as a

charge upon it, and therefore failing for

the benefit of the devisee of the land, as

in Jackson v. Hurlook ; because, as there

was no heir, and as neither the lord (he

having a tenant to perform his services),

nor the crown could take by escheat, and

as the holding it to be personalty was out

of the question, his lordship considered

that the cestui que trust had failed, and

that the devisee of the land had the

benefit of the extinction of the charge by

the necessity of the case. His lordship

observed, too, that the money could not

he raised by the aid of the court, who,

though it would assist the heir if there

had been one, would not have lent itself

to the crown. [As to which see above,

p. *68, u. (j)

(q) But see Tucker v. Kayess, 4 E. &
J. 339.]

6 See, also, 1 Eoper on Leg. 500; 2

Eedf on Wills 172. See Macknet v.

Macknet, 9 C. E. Gr. (N. J.) 277 ; Bird-

sail V. Hewlett, 1 Paige 32 ; Harris v.

Fly, 7 Paige 421 ; Morris v. Jameson, 2

Penr. & W. 399 ; Spence o. Eobins, 6

Gill & J. 507 ; Helms v. Frandscus, 2

Bland Ch. 544, 560. In Birdsall v. Hew-
lett, «ii svipra, Chancellor Walworth says

:

"It is undoubtedly a general rule that

legacies charged upon the real estate and

payable at a future day are not vested

and become lapsed, if the legatee dies

before the time of payment arrives. This

rule was at first adopted without any ex-

ceptions and in direct opposition to that

which existed in relation to legacies

payable out of the personal estate. This

was done for the benefit of the heir at

law, who was a particular favorite of the

English courts. I am not aware that it

has ever been extended to a case where

the estate was given to a stranger upon
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Thus, in Jackson v. Hurlock, (r) A devised to B and her heirs

Deoisionsin certain manors, charged with the payment of any sum
^visee of not exceeding £10,000 to such person as he, by any letter

charged. or writing to be left with her, should appoint. By a

writing so left, he charged on the estate (ird. al.) several sums to char-

jacksou V.
itable and superstitious uses, amounting to about £6000.

Hurlock. Lord Northington *held that these void legacies must

sink into the estate, for the benefit of the devisee. It had been argued

at the bar, he said, upon a mistake, as if the testator had intended, at

all events, to take £10,000 out of the estate ; whereas he meant the

reverse. A sum not exceeding £10,000 had put a charge upon the

estate which could not take place.

So, in Barrington v. Hereford, decided by Lord Bathurst; which,

Barringtoin). according to a very short statement by a reporter of a
Hereford.

subsequent period, (s) seems to have been a bequest of

£1000 to be laid out in land, in trust for B, charged with an annual

sum to a charity. It is said that the M. R. gave it {i. e. the annual

sum) to the residuary legatee, but that the Chancellor decided in favor

of the specific devisee, as arising out of the estate. Sir E. P. Arden,

M. E,., in Kennell v. Abbott, {t) said, " that Lord Bathurst first thought

the heir entitled, upon the cases of Cruse v. Barley, (m) and Arnold v.

Chapman ; but afterwards his lordship changed his opinion, and it is

now perfectly settled, that if an estate is devised, charged with legacies,

and the legacies fail, no matter how, the devisee shall have the benefit

of it, and take the estate."

So, in Baker v. Hall, (x) where the testator gave to the minister or

clergyman of a certain parish, foreoeryaxi annuity or rent-
Baker V. Hall. in 1 • • ,. .

charge of £35, to be issuing out oi a certain messuage, &c.,

for a charitable purpose, with a power of distress. He then devised

the premises, (subject to the annuity,) upon certain trusts ; and devised

all the residue of his real and personal estate not therein before disposed

of, upon other trusts. The question was, whether the annuity, the devise

of which was void, went to the residuary devisee, or to the specific

devisee of the lands. Sir W. Grant said, that the testator appeared to

the express condition that he paid the 263.

legacy charged thereon ; and the rule has (s) 1 B. C. C. 61.

long since been much narrowed down, (i) 4 Ves. 811.

even as between the legatees and the heir {«) 3 P. W. 20, stated post ch. XIX
at law." '

J 5. •'

(;•) Amb. 487, better reported 2 Ed. (a;) 12 Ves. 497.
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have exp-essly excepted the armuity out of the residue of his estate ; and

could never have had it in contemplation that it should go, in any

event, to the residuary devisee ; and he decided that it sunk for the

benefit of the specific devisee. [It will be observed, that the annuity

was not an exception out of the estate out of which it was to issue

:

that estate was devised subject to it ; in other words it was a mere

charge. According to the law, as settled at the present day, there

could not be a doubt that the residuary devisee would have no claim,

for the authorities (y) clearly show that a de*claration of trust in favor

of a charity avoids the devise of the legal estate ; a rent-charge, there-

fore, devised as in the above case, never could have existence, and con-

sequently could not form the subject of claim by any person, (z)

In Cooke v. The Stationers' Company, (a) Sir J. Leach, M. E.., dis-

tinguished between a charge and an exception; and being cookeu. sta^

of opinion, that the legacy, in the case before him, was a pany.

charge, held that the devisee was entitled. He observed, that the

devise being upon condition to pay the legacies made no difference,

being no more than a charge of the legacies ; consequently Bland v.

Wilkins (6) must be considered as overruled.

So, in Ridgway v. Woodhouse, (o) where a testator devised real estate

in trust for liis wife for her life; but in case his wife's Ridjrway ».

sister should reside with her, he directed his trustees to

retain out of the rents £100 for every day of sucii residence, and pay

the same to a charity. Lord Langdale, M. E,., said :
" The direction to

pay to the charity is void, and consequently the direction to retain, so

far as it was intended to operate for the benefit of tlie charity, was also

void, and had no effect ; and that purpose failing, I think the direc-

tion to retain must fail altogether."

The point under consideration was much discussed in In re Cooper's

Trusts, (d) in which there was a specific devise on trust i„ ^^ cooper's

in the first place to raise a sum of money by sale or
'^^'^^

[(y) Ante p. *226.] (d) 23 L. J., Ch. 25, 4 D., M. & G.

(a) The remark in the text also ap- 757. See also Carter v. Haswell, 3 Jur.

plies to Lord Eldon's observations, 3 (K S.) 788, 26 L. J., Ch. 576; Tucker ji.

Dow 215, 216. If the trust of the term Kayess, 4 K. & J. 389 ; Sutoliffe v. Cole,

had been to raise money for charity, the 3 Drew. 135 ; Heptinstall v. Gott, 2 J. &
term itself would have been void, and H. 449 ; In re Clulow's Trusts, 1 J. & H.

the estate discharged. 667, where an accumulation of rents being

(a) 3 My. & K. 262. stopped by statute, the excess was held

(6) Ante p. *347. to sink in the estate.

(c) 7 Beav. 437.

[*350]
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otherwise ; and after raising as aforesaid, the estate was to be in trust;

for the testator's son and his issue; it was then directed that the

money should go to the testator's daughter for life, and afterwards to

her children. Then followed a residuary devise. The daughter sur-

vived the testator, but died without ever having had a child. Sir W.
P. Wood, Y. C, treated the distinction between an exception and a

charge as settled ; the question was to which head the ca.se before him
belonged. He said he "did not find a case deciding that a gift so

circumstanced as that had been held to be an exception." (e)

Lapsed ohmge *These principles were applied by Sir R. Kindersley,

the devisee. "V. C. without hesitation to the case of failure by lapse.(/)

Where personal property is bequeathed to A and the heirs of his

Whether be- body, and in case of failure of issue of A, then to B,

to A and the (which, as is wcU Settled, is an absolute gift to A, if he
heirs of hia ^

. ' , , . . , • i f i -n » t
body, remain- survive the testator.) it is undetermined whether, ii A die
der to B, lapses
by death of A. without issue in the lifetime of the testator, the gift to B
will take effect.7 If we consider that the gift to A, if he survive the

(e) In Tucker 11. Kayess, sup., the V. C.

said he still adhered to this obseryation,

which he cited as follows:—"I do not

find a single case in the books where a sum

of money to be paid out ofan estate has ever

been held to be an exception.'' The

variation is not immaterial : for in the sub-

sequent case of Heptinstall v. Gott, sup.,

the V. C, referring to In re Cooper's

Trusts, said, " If any child had ever been

in existence, I apprehend that the prin-

ciple of Arnold v. Chapman would have

applied,"

—

i. c. that if the daughter and

her child had afterwalrds died in the tes-

tator's lifetime, and the gift had thus

failed hy lapse, the case would have been

one of exception, and that the charge

would not have sunk for the benefit of the

specific devisee. And it appears, in fact,

from the V. C.'s judgment in In re Coop-

er's Trusts, that if a testator makes a dis-

position of the money, in terms complete,

in favor of a person or persons in esse

during his life, and legally competent to

take, the V. C. would hold the case to be

one of exception. Sed qu. ; and Sutcliffe

('. Cole, inf., which was a case of lapse, is

[*351]

eomira.

if) Sutcliffe V. Cole, 3 Drew. 135.

7. And in general, a, remainder over

on the death of A, without issue, does not

lapse by reason of A's dying without issue"

before the testator. See 2 Eedf. on WiUs
171 ; Theobald on Wills 444 ; Armstrong

V. Armstrong, 14 B. Mon. 333 ; Brown v.

Brown, 1 Dana 39 ; Goddard v. May, 109

Mass. 468; Norris v. Beyea, 13 N. Y.
273; Jacksbn v. Merrill, 6 Johns. 185;

Mebane v. Womack, 2 Jones Eq. 293;

Bujac's Appeal, 76 Penna. St. 27 ; Dun-
lap V. Dunlap, 4 Desaus. 314. So, too, a
remainder over on A's death, where A
dies before the testator. Wms. Ex'rs (6th

Am. ed.) 1321 ; Billingsley v. Harris, 17

Ala. 214 ; West v. Williams, 15 Ark. 682

;

Prescotttj. Prescott, 7 Mete. 141; Kuhu
V. Webster, 12 Gray 3 ; Yeaton v. Eoberts,

8 Foster 459 ; Macknet v. Macknet, 9 C.

E. Gr. (N. J.) 277; Downing w. Marshall,

23 N. Y. 366 ; Lawrence v. Hebbard, 1

Bradf. 252 ; Goodall v. McLean, 2 Bradf.

306; Mowatt v. Carow, 7 Paige 328;
Adams v. Gillespie, 2 Jones Eq. 244;
Holderby v. Walker, 3 Jones Eq. 46;
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testator, is absolute only because the gift to B is too remote, then, it

would seem, since questions of remoteness are to be considered with

regard to the state of facts at the death of the testator, and not at the

date of his will, [g) that the gift to B is not open to the objection of

remoteness, and is therefore good. In Brown v. Higgs, (A) Lord

Alvan ley seemed to entertain no doubt that the gift to B would take

effect, whether A died without issue or not ; but in Harris v, Davis, {i),

Sir J. K. Bruce, V. C, thought such a gift bad.J

The doctrine of lapse has been modified by the act 1 Vict., c. 26, in

three important particulars. First, by section 25, which stat. i viot., o,

provides, " That unless a contrary intention shall appear estat« com-
*

by the will, such real estate or interest therein as shall be or void devises

-,. T-, 1 .-,. -,.. included In re-

comprised or intended to be comprised in any devise in siduary devise.

such will contained, which shall fail or be void by reason of the death

of the devisee in the lifetime of the testator, or by reason of such,

devise being contrary to law, or otherwise incapable of taking effect,,

shall be included in the residuary devise (if any) contained in such

will." 8

Ware v. Fisher, 2 Yea. 578 ; Colburu v.

Hadley, 46 Vt. 71 ; Coates Street, 2 Ashm.

12. So, too, in In re Speakman, 4 L. K.,

Ch. D. 620. But where the original de-

vise was void, because made to a slave,

the limitation over on his death was held

to be void also, Jackson v. Collins, 16 B.

Mon. 221.

{g) Ante p. *254.

(h) 4 Ves. 717 ; and see Mackinnon v.

Peach, 2 Kee. 555; Donn «. Penny, 1

Mer. 22, 23.

(i) 1 Coll. 416.

8. There is a statute in Virginia simi-

lar to section 25, above cited, (Code, 1873,

ch. 118, ? 14,) and perhaps in some other

states. See Battle's Eev. (N. C, 1873,)

p. 847, i 7; also in Kentucky, by Gen.

Stata. 1877, p. 336, ? 20, it is provided

that void and lapsed legacies shall not

fall into the residue. In the absence of

all statutory provision the rule of the

common law has been adopted in many

states that void and lapsed legacies go to

the residuary legatee, but void and lapsed

devises to the heir. Koberson v. Boberson,.

21 Ala. 273; Word v. Mitchell, 32 Ga.

623; Hughes v. Allen, 31 Ga. 489 j

Thweatt .,. Eedd, 50 Ga. 181 ; Gore v.

Stevens, 1 Dana 206; Jones v. Letcher,.

13 B. Mon. 373; Cunningham v. Cun-

ningham, 18 B. Mon. 22 ; Trippe v. Fra-

zier, 4 Harr. & J. 446 ; Hayden v. Stough-

ton, 5 Pick. 528 ; Lombard v. Boyden, 5'

Allen 249 ; Thayer v. Wellington, 9 Allen

283 ; Prescott v. Prescott, 7 Mete. 141 ;.

Hamberlin v. Terry, 1 Smed. & M. Ch.

589 ; Tindall v. Tindall, 9 C. E. Gr. (N.

J.) 512 ; Macknet v. Macknet, 9 C. E. Gr.

(N. J.) 277; Tucker v. Tucker, 5 N. Y.
409 ; Banks v. Phelan, 4 Barb. 80 ; King

V. WoodhuU, 3 Edw. 79 ; King v. Strong,

9 Paige 94 ; Van Kleeck v. Dutch Church,

6 Paige 600; S. C, 20 Wend. 457 ; Tay-

lor V. Lucas, 4 Hawkes 215; Powell v.

Slocumb, 2 Murph. 326 ; Lovett v. Lovett,

31 Leg. Int. (Pa.) 349; Woolmer's Es-

tate, 3 Whart. 477 ; Dom. & For. Miss.

Appeal, 30 Penna. St. 425; Deford v.

Deford, 36 Md. 168; Lea v. Brown, 3
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Under this enactment, the gift of a sum forming an exception out

of real estate to a person who dies in the testator's lifetime, or the gift

of which is void ah initio, [will enure for the benefit of the residuary

Jones Eq. 141 ; Hays v. Wright, 43 Md.

122; Cox!). Harris, 17 Md. 23; Lindsay

11. Pleasants, 4 Ired. Eq. 320 ; Hatcher v.

Eobertson, 4 Strobh. Eq. 179 ; Lingan v.

€arroll, 3 Harr. & McH. 333 ; Fisk v.

Att-Gen., 4 L. E., Eq. 521 ; Hoare v.

Osborne, 1 L. E., Eq. 585, as to per-

sonal property. See 4 Kent 541. And as

ito devises of real property see Greene v.

Dennis, 6 Conn. 304, -where Hosmer, C.

J., says :
" In relation to real estate it is

an established principle that in case of a

lapsed devise, the estate does not vest in

the residuary devisee, but descends to the

heir at law. * * * The case of Crane

a). Crane, 2 Boot 487, scarcely requires

being mentioned by way of exception, as

it was little discussed and without the

citation of any authority." To the same

•effect see Brewster v. MeCall, 15 Conn.

297 ; Eemington v. American Bible Soc,

44 Conn. 672; Adams v. Bass, 18 Ga.

130 ; Starkweather v. American Bible

Soc, 72 111. 50 ; Woods v. Woods, 1 Mete.

(Ky.) 515 ; Lingan v. Carroll, 3 Harr. &
McH. 333 ; Carpenter v. Heard, 14 Pick.

449 ; Thorn v. Coles, 3 Bdw. 330 ; James

«. James, 4 Paige 115 ; Hawley v. James,

5 Paige 318; Van Cortlandt v. Kip, 1

Hill (N. Y.) 590, affirmed 7 Hill 346;

Gill V. Brouwer, 37 N. Y. 549; Coates

Street, 2 Ashm. 12; Murray v. Yard, 34

Leg. Int. (Pa.) 13. The contrary of the

above rule has been held, as to personal

property, in Bendall v. Bendall, 24 Ala.

295 ; Silcox v. Nelson, 24 Ga. 84 ; and as

to real property, in Crane v. Crane, 2

Eoot 487, overruled in Greene v. Dennis,

"6 Conn. 304. In Ferguson v. Hedges, 1

Harring. (Del.) 524, a distinction, not

supported by authority, was made between

lapsed and void devises, the latter being

held to go to the residuary devisee, the

former to the heir, but see, contra, Greene

V. Dennis, 6 Conn. 292; Lingan v. Car-

roll, 3 Harr. & McH. 333. Where one

of five legatees died and three of the

other legacies were adeemed, it was held

that the fifth legatee took the residue

of the personal estate, Gray v. Bailey,

42 Ind. 349. But if the residue is only

partial in its nature, a lapsed legacy will

not fall into it, Simms v. Grarrot, 1

Dev. & Bat. Eq. 393. A lapsed legacy

is more readily included in a residu-

ary clause than one which is void for

being against the policy of the law,

Allison V. Allison, 3 Jones Eq. 236.

The question has been frequently raised

whether the statute enabling a testator to

devise after-acquired lands has not done

away with the distinction between lega-

cies and devises, and whether gifts of both

kinds do not now, on lapse or failure, go to

the residuary legatee or devisee. This

has been affirmed in Thayer v. Welling-

ton, 9 Allen 283 ; Prescott v. Prescott, 7

Mete. 145 ; Shreve v. Shreve, 2 Stockt.

389, in the words of Williamson, C.

:

" Generally speaking where a specific de-

vise fails on account of, its being void o6

initio, the property so devised will go to

the heir at law. * * * As this prin-

ciple, as the authorities state, follows from

the fact that the devisor can only devise

the land to which he is actually entitled

at the time of making his will, a question

might arise how far in New Jersey it

should be considered applicable to after-

acquired lands, since by the statute of

1851 the distinction between real and
personal estate in this particular is abol-

ished." So, too, in Smith v. Curtis, 5

Dutch. 345, Chief Justice Whelpley says

:

" The doctrine, that real estate, when
lapsed as a devise, went to the heir at

law and not to the residuary legatee, was
founded on the doctrine that the will did

not pass after-acquired property. * if *

If the reason, on which the rule rested,
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devisee.] If, however, the will does not contain an operative residuary-

devise, or the sum [excepted] affects the *property comprised in the-

residuary devise, [such sum falls to the heir. Of course the act has

no bearing on the question whether the sum be an exception or simply

a charge ; nor does it] apply to the class of cases first noticed, in which
the gift of a sum of money charged upon land on a contingency, is-

defeated by the failure of the event, (whether it be the decease of the

object before a certain age, or otherwise,) and not by lapse.

The next alteration in regard to lapse relates to devises in tail, as to

which section 32 provides, " That where any person to
§
2^°'-' " ^'

whom any real estate shall be devised for an estate tail, or nottoTaSe tf'

an estate in quasi entail, shall die in the lifetime of the ^^ leaves.

has been removed by making the will

speak as to after-acquired property, as if

made at the death of the testator, the dis-

tinction between a lapsed devise and a

lapsed legacy should not be kept up."

So, too. Van Kleeck v. Dutch Church, 20

Wend. 457 ; Pattei-son v. Swallow, 44

Penna. St. 487. Strong, J., says, how-

ever, in Waring v. Waring, 17 Barb. 552

:

" It has been long and very properly set-

tled that a lapsed devise does not enure

to the benefit of a residuary devisee and

the land of course descends to the heir at

law. The rule is not changed or at all

affected by the provision in our revised

statutes that ' every will, which shall be

made by a testator in express terms of all

his real estate or in any other terms de-

noting his intention to devise all his real

property, shall be construed to pass all

the real estate, which he was entitled to

devise at the time of his death.' (2 E.

S. 57, ? 5.) The revisers stated that their

object was to pass subsequently acquired

land. Both devise of real estate and be-

quest of personal property are now as-

similated so for as they may include in-

termediate acquisitions. In this particular

they efiectuate the intentions of testators

and are therefore reasonable. But I could

never discover any substantial reason for

the original establishment of the rule

that, a residuary bequest should include

all other legacies which might fail by the-

death of the legatees or from inherent de-

fects. The will undoubtedly becomes ef-

fective at the death of the testator and not

before, but then it declares his intentions

and they should prevail, if sufficiently in-

dicated." The rule, however, is to be re-

membered, that when the gift that lapses

is a gift of residue, it does not fall into

the residue, but goes to the heirs, or next

of kin, as the case maybe, since the very

nature of the gift excludes all idea of an
intention on the part of the testator that

it should pass to the remaining residuary

legatees or devisees. See Hamlet v. John-

son, 26 Ala. 557 ; Sohier ii. Inches, 12;

Gray 385 ; Goldthwaite v. Lewis, 10 C.

E. Gr. (N. J.) 353; Hand v. Marcy, 1

Stew. (N. J.) 59; Floyd v. Barker, 1

Paige 480 ; De Peyster v. Clendining, 8

Paige 295; Chapeau's Estate, 1 Tuck.

410 ; Craighead v. Given, 10 Serg. & E.

351 ; Williams v. Neff, 52 Penna. St. 326

;

Seed's Estate, 82 Penna. St. 428 ; Erazier

V. Frazier, 2 Leigh 642 ; Wisner v. Bar-

net, 4 Wash. C. C. 631. But this excep-

tion as to residuary gifts does not apply

if the gift is to a class as joint tenants,

and in this case those surviving at the

testator's death take the whole residue-

See Smith V. Curtis, 5 Dutch. 345 ; Eob-

inson o. Martin, 2 Yea. 525 ; Gross' Es-

tate, 10 Penna. St. 360.

[*352]



€38 DOCTRINE OF LAPSE. [chap. XI.

testator, leaving issue who would be inheritable under such entail, and

any such issue shall be living at the time of the death of the testator,

such devise shall not lapse, but shall take effect as if the death of such

person had happened immediately after the death of the testator, unless

a contrary intention should appear in the will."

The third and remaining alteration concerns gifts to the children or

Section 33. other issuc of the testator, as to which section 33 declares,

tor^sduid^r "That where any person, being a child or other issue of

is^Sant who the tcstator, to whom any real or personal estate shall be

noTto ia^ise. devised or bequeathed, for any estate or interest not deter-

minable at or before the death of such person, shall die in the lifetime

•of the testator, leaving issue, and any such issue of such person shall

be living at the time of the death of the testator, such devise or

bequest shall not lapse, but shall take effect as if the death of such

person had happened immediately after the death of the testator, unless

a contrary intention shall appear by the will." 9

9. This 33d section of the act of 1 Vict.,

c. 26, has been re-enacted in many of the

states

:

Alabama—Code, ^1605; Jones «. Jones,

57 Ala. 646.

Connecticut—Laws of 1838, p. 245.

Illinois—Bey. Stat. 1874, p. 419, ? 11.

Indiana—2 Eev. Stat. 1876, p. 573, i

13. See Cleudining v. Clymer, 17 Ind.

155.

Kansas—Gen. Stats. 1877, § 5734: ap-

plies to child or other relative of testator.

Jojoo—Code 1873, ? 2337 : applies to

'stay legatee or devisee, whether child or

not.

Kentuehy—Gen. Stats. 1877, p. 336, oh.

113, 2 18 : general application to all lega-

tees and devisees dying before or after

the execution of the will. See, too, Car-

son V. Carson, 1 Meto. (Ky.) 300 ; Dazey

i;. KiUam, 1 Duv. 403 ; Dunlap v. Shreve,

2 Duv. 335.

Maine—Tiey. Stat. 1871, p. 564, § 10:

applies to any " relative " of testator.

Marylamd—1 Pub. Gen. Laws 1860, J).

686, ? 304: applies to all legatees and

devisees. It has been held in BUlings-

ley V. Tongue, 9 Md. 575, above cited, that

this statute (passed in 1810) applies only

where legatee or devisee dies after the

execution of the will, and not to void

legacies, where he dies before the execu-

tion of the will. See, also. Young v.

Eobiuson, 11 GUI & J. 328.

Massachusetts—Gen. Stats. 1860, p. 479,

'§28: applies to child or other relative

of the testator. See Fisher v. Hill, 7

Mass. 86 ; Warner v. Beagh, 4 Gray 162

;

Esty V. Clark, 101 Mass. 36 ; and a step-

son is not within the provisions of this

act, Kimball v. Story, 108 Mass. 382.

Mississippi^-Rey. Code 1871, § 2391:
applies only to child or descendant of

testator.

Missouri—lEiey. Stat. 1856, p. 1569, J

12: applies to child or other relative.

See Jamison v. Hay, 46 Mo. 546 ; Guitar
(1. Gordon, 17 Mo. 408.

New Hampshire—Eev. Stats. 1842, ch.

156, § 2.

Nem Jersey— 'Bay. Stat. 1874, p. 1246, §

20 : applies to child or other descendant
of testator, and a nephew or niece is not
included. Van Gieson v. Howard, 3 Halst.

Ch. 462.

New Yorh—S Eev. Stat., p. 65, § 50:
applies to child or descendant of testator,

and not to collaterals, Hamlin v. Osgood,
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It will be observed that the words " such issue," occurring in section

32, admit of application either to the issue inheritable Eemaiks upon

under the entail, surviving the deceased devisee, or. the ^ and'ss.'

issue inheritable under the entail generally, whether living at the

death of the devisee or not. According to the latter construction, if

there be issue living at the death of the devisee or legatee, and also

issue living at the death of the testator, the requisition of the statute

is satisfied, though the same issue should not exist at both periods.

Thus, if lands be devised to A in tail, who dies in the whether same
»T/». 1 11.IT 1

issue must be
testator s liietime, leaving an only child, and such child M^ing at death,,.., >i.^ 1

°^ devisee and
afterwards die m the testators lifetime, leaving issue who, of testator.

or any of whom, survive the testator, the devise would, it is con-

ceived, be preserved from lapse. In section 33, however, there is

more difficulty in adopting a similar construction; for in this clause

1 Eed£ 409 ; Van Buren v. Dash, 30 N.

Y. 393. And this statute has been held

to apply to wills executed before it, the

testator's death jtaking place after it,

Bishop V. Bishop, 4 Hill (N. Y.) 138.

See, also, on this point, a note in the last

preceding chapter.

Ohio—2 Stats. (Baylor's ed.) 946, ? 1

:

applies to child or other relative of tes-

tator.

Oj-ejom—Eev. Stats. 1874, p. 789, § 12:

applies to child or other relative.

Pmnsylvanm—Bev. Stats. 1871, p. 189,

^ 5: applies to child or other relative.

See Minter's Appeal, 40 Penna. St. 111.

See, also, Schieffelin v. Kessler, 5 Eawle

115, where the statute was held to apply

to a cestui que trust dying before testator.

But in the absence of issue, the devisee

or legatee cannot save the gift from lapse

by making a will disposing of the same

to a stranger, Newbold v. Priohett, 2

Whart. 46. This statute does not apply

to a son-in-law, Commonwealth v. Nare,

1 Ashm. 242.

Rhode Island—Pub. Laws, p. 232, ^ 8

:

applies to all devisees and legatees leav-

ing lineal descendants. See Moore v.

Dimond, 5 K. I. 121. But the statute

^oes not apply where the gift is expressly

to such of a class as shall survive the

testator, DaboU ». Field, 9 E. I. 266.

South Carolina—Eev. Stats., ch. 86, §

13 : applies only to a child of the testator.

Temmessee—Corap. Stats. 1871, ? 2196:

applies to all devisees and legatees leaving

issue. See Strong v. Eeady, 9 Humph.
168; Bhodes v. Holland, 2 Yerg. 341;

Allen V. Huff, 1 Yerg. 408 ; Ford v. Ford,

1 Swan 431 ; Morton v. Morton, 2 Swan
318.

Texas—Paschal's Dig. Laws 1873, art.

5365, p. 914: applies to child or other

descendant of the testator.

Virginia—CoAe 1873, p. 911, ? 13 : ap-

plies to all devisees and legatees leaving

issue. See Wood v. Sampson, 25 Gratt.

845.

Femomi—Gen. Stats. 1870, p. 380, §

28 : applies to child or other relative of

the testator.

West Virginia—CoA.s 1868, p. 481, 8 12.

Wiscmmn—Eev. Stats. 1858, p. 581, §

29 : applies to child or other relative of

the testator. See Lefler v. Eowland,

Phill. Eq. 143.

And these statutes, it is held, apply to

the case of a devisee or legatee dead at

the time the will was made, Nutter v.

Vickery, 64 Me. 490 ; Barnes v. Huson,

60 Barb .598 ; Minter's Appeal, 40 Penna.

St. 111.
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the words "such issue" would seem in strict construction to apply

*exclusiYely to the issue living at the death of the devisee or legatee.

But here, also, a liberal construction [Tias been] adopted, (k) by con-

sidering the word " issue " to be used as nomen coUedivwm, namely, as

including every generation of issue, and not merely as designating the

particular individual or individuals living at tlie death of the legatee

;

so that the existence of any person belonging to the same line of issue

at the death of the testator will suffice to prevent the lapse.

Of course the application of both these sections is excluded where

Enactment the devise in tail or the gift to the testator's child or issue
does not apply ,

°
/. i -i •

where gift is expresslv made contingent on the event of the devise^
does not lapse, i: j o
but property or legatee surviving the testator ; for in such a case to let
passes over to o o- J

i over to
another. Jq ^^ jjgjj j„ ^g^jj under sectiou 32 would be something^

more than substitution : it would be to give the property to the heir

in tail in an event upon which the testator has not devised it to the

ancestor ; and in such a case to hold the child or other descendant of

the testator to be entitled under section 33, would be in direct oppo-

sition to the language of the will. Nor, it is conceived, does the

statute touch the case of a gift to one of several persons as joint

tenants ; for as the share of any object dying in the testator's lifetime

would survive to the other or others, such event occasions no " lapse,"

to prevent which is the avowed object of both the clauses under con-

sideration. The same reasoning applies to a gift to a fluctuating class

of objects who are not ascertainable until the death of the testator,

though made tenants in common. Thus, suppose a testator to bequeath

all his personal estate to his children simply in equal shares, the entire

property will, as before the statute, belong to the children who survive

the testator, without regard to the fact of any child having, subse-

quently to the date of his will, died in the testator's lifetime leaving

issue who survive him. (Z) As gifts to the testator's children as a class

are of frequent occurrence, their exclusion from this provision of the

statute will greatly narrow its practical operation.

The reader will perceive that section 33 does not substitute the sur-

ls"£ul*Sf'°° viving issue for the origiual devisee or legatee • but makes

^t<^f^&^ the gift to the latter take effect, notwithstanding his death

stituted*""'* ill ^^ testator's lifetime, in the same manner as if his

death had happened immediately after that of the testator, [and

(A) In re Parker, 1 Sw. & Tr. 523, 6 [l) Olney «. Bates, 3 Drew. 319 ; Browne

Jur. (N. S.) 354. But see Sugd. R. P. S. v. Hammond, Johns. 210.

392.

[*353]
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whether it happened be*fore(m) or after (n) the date of the will,

though not if it happened before the act came into operation.] (o)

The subject of gift, therefore, will, to all intents and purposes, con-

stitute the disposable property of the deceased donee, and as such

[will either devolve on his representatives, {p) or] follow the disposi-

tions of his will so far as that will, according as it may be regulated

by the new or the old law, is capable of disposing and does dispose

of after-acquired property, {q) Hence occurs this rather novel result,

that it cannot be predicted of any will of a deceased person, whose
parent or any more remote ancestor is living, what may be the extent

of propei-ty which it will eventually comprise, and no final distribu-

tion can be made pending this possibility of accession. [The effect of

the section is to prolong the original testator's life by a fiction for a

particular purpose ; that purpose is to give effect to the will in which

the gift which would otherwise lapse occurs, and it only points out

the mode in which that effect is to be given. Thus the subject of gift

devolves with any obligation to which, under that will, it would have

been subject in the hands of the deceased donee if he had actually

survived ; as, an obligation to compensate other legatees under the

same will, disappointed by his assertion of rights that defeat their

l^acies. {r) But the fiction does not prolong the life generally for

other purposes. Thus, an agreement to settle property which should

com'e to the deceased donee (testator's daughter) " during coverture,"

was held not to include property which had so come to her only by

this fiction, (s) And if the deceased donee was a married woman,

whose husband also died before the testator, her will made during

coverture would not, it should seem, by virtue of such fictitious pro-

longation of life, acquire any validity which did not otherwise belong

to it. (t)

(m) Mower v. Orr, 7 Hare 473 ; Winter (q) Mower v. Orr, Johnson v. Johnson,

V. Winter, 5 Hare 306 ; Wisden v. Wisden, swpra.

2 Sm. & Gif. 396 ; Barkworth v. Young, 4 (r) Pickersgill v. Kodger, 5 Ch. D. 163

;

Drew. 1. see further as to this case, post ch. XIV.
(re) Johnson v. Johnson, 3 Hare 157 ;

(s) Pearce v. Graham, 32 L. J., Ch. 359.

Skinner v. Ogle, 4 No. Cas. 74, 9 Jur. But the subject of bequest has been held

432. liable to probate duty as part of the de-

(o) Wild V. Reynolds, 5 No. Cas. 1; ceased donee's estate, Perry's Executors

Winter v. Winter, 5 Hare 314. v. The Queen, L. E., 4 Ex. 27.

(p) Winter v. Winter, Wisden v. Wis- (t) See the doubt expressed, In re Ma-

den, mpra. son's Will, 34 Beav. 497, 498.

2s [*354]



642 DOCTHINE OF LAPSE. [CHAP. XI.

It has been decided that section 33 does not prevent the lapse of

Section 33 does property appointed by will under a power to appoint in

appointments favor *of particular objects, where, by the instrument
under a special

.

' " '
• ,• a f • j i^ ^

power. creating the power, the property is disposed ot m deiault

of any appointment being made
;
(u) but that it does prevent lapse

where the power is general, although there may be a disposition in

default of appointment.] (a;)

(«) GriflSths v. Gale, 12 Sim. 327, 354. (x) Eocles v. Cheyne, 2 K. & J. 676.

[*355]
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*CHAPTER XII.

GIFTS WHEN VOID FOE UNCEETAINTY.

I. OenercU Doctrme.

H. Uncertainiy as to Svhject of Disposi-

tirni.

TTT. Uncertainiy as to Objects of Oifts.

IV. Effect cf Mistake in Locality or Oc-

cupancy of Lands, and of Mis-

nmner generatly as to Subjects or

Objects.

V. What Words are sufficient to create a

Trust.

I.—^In the construction of wills the most unbounded indulgence has

been shown to the ignorance, unskillfulness, and neg-lieence indulgence

J- i i 1 »,.,.»,.„ Bhowntotes-
oi testators : no degree oi technical miormality, or of tators in the

^ construction

grammatical or orthographical error, [a) nor the most per- of '^iUs-

plexing confusion in the collocation of words or sentences, will deter

the judicial expositor from diligently entering upon the task of eliciting

from the contents of the instrument the intention of its author; the

faintest traces of which will be sought out from every part of the will,

and the whole carefully weighed together
;
(b) but if, after every en-

deavor, he finds himself unable, in regard to any material fact, to

penetrate through the obscurity in which the testator has involved his

intention, the failure of the intended disposition is the inevitable con-

sequence.l Conjecture is not permitted to supply what the testator

a) See 3 Keb., pi. 49, 23 ;
[Henniker

V. Henniker, 12 Jur. 618 ; but see Jack-

eon V. Craig, 20 L. J., Ch. 204, 15 Jur.

811; Baker v. Newton, 2 Beav. 112;

Langley v. Thomas, 6 D., M. & G. 645.

(6) See Minshull v. MinahuU, 1 Atk.

410.]

1. In the language of Lord Brougham,

in Doe d. Winter v. Perratt, 6 Mann. &
Gr. 359 :

" We ought not, without abso-

lute necessity, to let ourselves embrace

the alternative of holding a devise void

for uncertainty. Where it is possible to

^ive a meaning we should give it, that

the will of the testator may be operative

;

and where two or more meanings are

presented for consideration, we must be

well assured that there is no sort of argu-

ment in favor of one view rather than

another, before we reject the whole. It

is true, the heir-at-law shall only be dis-

inherited by clear intention ; but if there

be ever so little reason in favor of one

construction of a devise rather than any

other, we are at least surer that this is

nearer the intention of the testator, than

that the whole should be void and the

heir let in. The cases where courts have

[*356]



644 GIFTS WHEN VOID FOE UNCERTAINTY. [CHAP. XII..

has failed to indicate ; for as the law has provided a definite successor

in the absence of disposition, it would be unjust to allow the right of

this ascertained object to be superseded by the claim of any one not

refused to give a devise any effect on the

ground of uncertainty, are those where it

was quite impossible to say what was in-

tended, or where no intention at all had

been expressed, rather than cases where

several meanings were suggested and

seemed equally entitled to the preference.

On this head it may further be observed,

that the difficulty of arriving at a conclu-

sion—even the grave doubt which may
hang around it—certainly the diversity

and the conflict of opinions respecting it,

and the circumstances of different per-

sons having attached different meanings

to the same words, form no ground what-

ever of holding a devise void for uncer-

tainty. The difficulty must be so great,

that it amounts to an impossibility

:

the doubt so great, that there is not

an inclination of the scales one way,

before we are entitled to adopt the con-

clusion. Nor have we any right to

regard the discrepancy of opinion as

any evidence of the uncertainty, while

there remains any reasonable ground of

preferring one solution to all the rest.

The books are full of cases, where every

shift, if I may so speak, has been resorted

to rather than hold the gift void for un-

certainty." See, too, the language of

Hornblower, 0. J., in Den v. McMurtrie,

3 Green (N. J.) 276 :
" It must be an ex-

treme case before we can relieve ourselves

of the duty of giving a construction to the

instrument by declaring it void for un-

certainty." See also Kelly v. Kelly, 25

Penna. St. 460. And in Church Soc. v.

Hatch, 48 N. H. 393, Bellows, J., says

:

" A devise is held to be void for uncer-

tainty only when after a resort to oral

proof it still remains matter of mere con-

jecture what was intended by the instru-

ment." See also Townsend v. Downer,

23 Vt. 225. But where the will is so ob-

scure that court cannot discern the inten-

tion of the testator, the legacy must fail.

and the property pass under the residuary

clause. Kothmalter v. Myers, 4 Desaus.

215 ; Wooten v. Bedd, 12 Gratt. 196. The
degree of certainty required in wills

making devises is only so much that the

court may be enabled, by fair and reason-

able intendment, to ascertain the mean-

ing. Swift V. Lee, 65 HI. 336. And the

intention of the testator is the first con-

sideration, Johnson v. M. E. Church, 4
Iowa 180. Uncertainty is sometimes the

result of the improper use of " or " for

" and," or vice versa. The general rule in

such cases is that the one word will be

construed to have been used for the other,

where the plain intent of the testator wilE

he defeated without such substitution, but

such construction is not admissible unless

it be necessary to carry out the manifest

design of the will. Harrison v. Bowe, 3
Jones Eq. 478 ; Dallam v. Dallam, 7 HarK-

& J. 220 ; Sayward v. Sayward, 7 Greenl.

210 ; Janney v. Sprigg, 7 Gill 97 ; Neal

V. Cosden, 34 Md. 421 ; Van Vechten v.

Pearson, 5 Paige 512 ; Holcomb v. Lake;

1 Dutch. 605. Where the devise was to

A, "but if he should die before he is of

age or has lawful issue," then over, "or"
was construed " and," and A took the fee

upon attaining full age, and the limitation-

over was defeated, though he died subse-

quently without issue, Scanlan v. Porter

1 Bailey 427 ; so, too, in Sayward v. Say-

ward, vii supra; Brewer v. Opie, 1 Call

212 ; Shands v. Rogers, 7 Rich. Eq. 422 ;

Witsell V. Mitchell, 3 Rich. 289 ; Ward
V. Waller, 2 Spears 786. Where the pro-

vision was, "but should my niece die un-

married and without leaving children, and
should she die leaving chUdreu and such

child or children die before twenty-one-

years or without having married previous

to the attainment of such age,"^" and," be-

tween " unmarried " and " without leav-

ing," &o., was construed " or," and " or,"

between " years " and " without," &c.,
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•pointed out by the testator with equal distinctness. The principle of

•construction here referred to has found expression in the familiar

phrase, that the heir is not to be disinherited unless by Heir or next
1 .-..,. I'll of kin not to

•express words or necessary implication ; which, .however, be ousted on

must not be understood to imply that a greater degree of
°°"^

perspicuity or force of language is requisite to defeat the title of the

Jieir to the real estate of a testator, than would suffice to exclude the

claim of the next of kin *as the successor to the personalty; for

'though undoubtedly, on some points, a difference of construction has

obtained in regard to these several species of property, that difference

is ascribable, rather to the diversity in their respective nature and

qualities, than to any disparity of favor towards the claims of the

heir and next of kin.

In modern times instances of testamentary gifts being rendered

void for uncertainty are of less frequent occurrence than formerly

;

which is owing probably, in part, to the more matured state of the

•doctrines regulating the construction of wills, which have now

assigned a determinate meaning to many words and phrases once con-

sidered vague and insensible, and in part to the more practiced skill

•of the courts in applying these doctrines. Hence the student should

be cautioned against- yielding implicit confidence to any early cases, (e)

in which a gift has been held to be void for uncertainty, the principle

whereof has not been recognized in later times.

To the validity of every disposition, as well of personal as of real

•estate, it is requisite that there be a definite subject and object ; and

uncertainty in either of these particulars is fatal.

II.—^A simple example of a devise rendered void by uncertainty

as to the intended subject-matter of disposition,2 is af- uncertainty
,

. as to subject

forded by the early case of Bowman v. Milbanke, (d) os gift-

construed " and," in order to effectuate v. Sears, 3 Gill 492 ; Kaborg v. Hammond,

the intention of the testator, Janney v. 2 Harr. & Q. 42.

Sprigg, ubi supra. See also Beall v. Deale, (c) Pride v. Atwicke, 1 Keb. 692, 754,

7 Gill & J. 216 ; Butterfield v. Haskins, 773 ; Price v. Warren, Skinn. 266, 2 Eq.

33 Me. 398 ; Bostick v. Lanton, 1 Spears Cas. Ab. 356, pi. 2.

258 ; Kindig v. Smith, 39 111. 300 ; Tur- 2. Cases of gifts held void for uncer-

«er V. Whitted, 2 Hawkes 613 ; Watkins tainty in description of the subject mat-

[d) 1 Lev. 130, Sid. 191, T. Eaym. 97

;

cousin, Giles Bridges, Tny sole heir, and

but in another early case (Taylor v. Webb, my executor,'' were held to constitute the

Styles 301, 307, 319 ; S. C, nom. Marret cousin devisee in fee of the testator's

to Sly 2 Sid. 75), the words, " I make my lands ; it being observed, that the testa-
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646 GIFTS WHEN VOID FOE UNCBETAINTY. [CHAP. XO^

Gift of " all
held too in-
definite.

where the words, " I give all to my mother, all to my
mother," were adjudged insufficient to carry the testator's

land to his mother, as it was wholly doubtful and uncertain to what

the word " all " referred.

ter, are of comparatively rare occurrence

in the United States. In Whipple v.

Adams, 1 Mete. 444, a desire expressed

by the testator that A might provide a

chaise, &c., for testator's widow for suitar

ble compensation, if she should desire it,

was held to be too uncertain and void.

So in KeUy v. Kelly, 25 Penna. St. 460, a

bequest " unto my all my just debts and

demands all my funeral and burying cost

first balance to S. K. brother my mother

and J. M. to have their maintenance and

burying charges out of it," was held to be

void for uncertainty. So, in Armistead v.

Armistead, 32 Ga. 597, a gift of "one

equal share of whatever property real and

personal remains," to one, and to another

•'a full share of whatever property re-

mains," and to another a fourth of "a

share of the property remaining after each

child shall have received the amounts

specified " above ; and in Weatherhead i>.

Sewell, 9 Humph. (Tenu.) 272, a devise

of " a smaU tract of land." See also Adams

V. Chaplin, 1 Hill (S. C.) Ch. 265 ;
Fari-

bault V. Taylor, 5 Jones Eq. 219. In

other cases the uncertainty has not been

held sufficient to preclude full identifica-

of the subject matter, and the gift has

been upheld. Thus in Brown v. Brown,

1 Sana 39, " all that is hereby given " has

been held to refer to and intend all that

is given by the will, and not by the single

clause in question ; so, in Brown v.

Dysinger, 1 Kawle 408, "any earthly

property which God hath been _pleased to

give me," was shown by extrinsic evi-

dence to include personal property only ;.

in Carter v. Balfour, 19 Ala. 814, a "re-

mainder" given was held to mean the

residue after payment of debts and lega-

cies; in Maeck v. Nason, 21 Vt. 115, a.

bequest of the right to live in testator's

house and enjoy " the same privileges as

she now does," was held to be capable of

identification by parol evidence ; so, too,

in WiUett v. Carroll, 13 Md. 459; in

Eom. Cath. Orph. Asylum v. Emmons, 3

Bradf. 144, where the bequest was of

shares in the Mechanics' Bank, "so usually

called," in the city of New York, it was

held to be a gift of shares in the City

Bank, the testator having none in the

Merchants' Bank ; so, in Smith jj.Wyckoff,

3 Sandf. Ch. 77, "my bond for $1500

given to A," was held to indicate a bond

for that amount made by the testator to-

B and given to A as B's agent ; so, in

Elder v. Ogletree, 36 Ga. 64, a gift of a

certain number of "dollars" was held to

mean Confederate money; and in Swift

v. Lee, 65 111. 336, " all my interest in a

certain suit pending in DeKalb county

in which I am plaintifi" and one Lee is

defendant," was held to mean a suit in

the county of that name in the State of

Illinois. The most frequently-occurring

uncertainty is in misdescriptions of laud

devised. The general rule is that such

misdescriptions are good and effective if

there is enough in them to identify the

land intended. See Kenny v. Kenny, 3

Litt. 302, in which case the uncertainty

was caused by an omission apparent in

tor not only made him his heir, but his

executor also ; and if he should not have

the lands, the word "heir" was nuga-

tory, for, by being executor only, he

should have the goods. [As to which,

see ch. XVIII., ? 1, in noiis.'] The word

" heir " was said to imply two things

:

first, that he should have the lands
; sec-

ondly, that he should have them in fee

simple. [See also Parker v. Niclcsou, 1

D., J. & S. 177, " I acknowledge A to be-

heir."]
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In Mohun v. Mohun, (e) the will consisted merely of these words

:

" I leave and bequeath to all my grandchildren, and share and share

alike." By a codicil the testator appointed certain persons to be trus-

tees for his grandchildren and nieces : Sir T. Plumer, M. R., held

that this was too uncertain to create a devise. It had been contended

that the whole difficulty would be removed by the transposition of

the context. See, too, Bellows v. Copp,

20 N. H. 492; Winkley v. Kaime, 32

N. H. 268; Tilton v. Tilton, 32 N. H.

257; Bear v. Bear, 13 Penna. St. 529;

Coleman v. Eberly, 76 Penna. St. 197;

Douglass V. Blackford, 7 Md. 8. Thus

in Woods ii. Moore, 4 Sandf. 579, a

devise of land, where the testator had no

interest but that of a mortgagee, was held

to pass that. In Best v. Hammond, 55

Penna. St. 409, a tract beginning " at a

chestnut oak comer north west near

Wolf's field, thence running in a itrcdght

line to the mountain," was held to be

unequivocally described, and extrinsic

evidence was not admitted to show how

the testator intended the line to be drawn.

In Otis V. Smith, 9 Pick. 293, a devise of

three houses in S. street, "with all the

appurtenances,'' was held not to embrace

a small tenement adjoining the stable to

one of the houses, and rented and occu-

pied with part of the stable by a tenant

of the testator; but a devise of a "grist

mill and appurtenances'' will carry all

appurtenances at the time of testator's

death, Blaine v. Chambers, 1 Serg. & B.

169. In Piper's Appeal, 73 Penna. St.

112, a devise of " all that certain grist

miU in Springfield township, Montgo-

mery county and all the real estate in the

county of Montgomery, and lot of land

in Philadelphia, now used with the mill

property, and all the premises and appur-

tenances thereto belonging," was held to

embrace a lot in Philadelphia, adjoining

to and used with the mill property, but

not a distinct tract in the same township,

one mile distant from the mill and in no

way connected with it. Neither will a

devise of a farm or tract of land, " where-

on I now live," carry with it a wood lot

used with the farm, but distant Irom it a

half mile or more, Allen v. Richards, 5

Pick. 512 ; Brendlinger v. Brendlinger, 26

Penna. St. 131. Nor will a devise of

testator's " house lot " embrace adjoining

premises let by the testator to a tenant,

Perkins v. Jewett, 11 Allen 9. And
"my homestead farm in B. that I now
live on, it being the same land conveyed

to me by C.,'' will not embrace adjoining

farm property used with the homestead

farm, but not so conveyed, Barnard v.

Martin, 5 N. H. 536 ; Woodman v. Lane,

7 N. H. 241. But in Harris v. Harris, 1

Mete. 400, a devise of " all my real estate

lying west of Shirley Road except what

belongs to the B. place " was held not to

embrace property on the west side of the

road adjoining the B. place without any

fence separation and used with it for

many years, which property was held to

be embraced in the exception. See, also,

Winkley v. Kaime, 32 N. H. 268, in

which case a devise of " 36 acres in lot 37

in the division of B. * * * which I

purchased of I. P.," was held to carry a

lot in No. 97, answering the description

otherwise, there being no such lot 37.

So, in Coleman v. Eberley, 76 Penna. St.

197, " the part of the McKinstry farm at

present occupied by B., containing 8

fields,' was held to embrace the whole

farm (9 fields) occupied by B. And a

devise of a tract of land by name, de-

scribed as lying in Baltimore county, will

pass the whole tract, though a part of it

(e) 1 Sw. 201.
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the word "all," which, in its present *situation, was without effect,

the word " grandchildren " including all who correspond to that de-

scription ; but his honor observed, that there was uncertainty both in

the subject and object of the bequest, and the court could' not trans-

pose words for the purpose of giving a meaning to instruments that

had none.

To authorize the transposition of words, it is clearly not enough (as

Bemarksasto hereafter shown) (/") that they are inoperative in their
transposition .-.

, , . i i
of words. actual position : they must be inconsistent with the con-

text. In the case just stated the word " all," though silent where the

testator has placed it, was not repugnant ; and it is observable that

the transposition of the word " all," even if justifiable, would not,

according to Bowman v. Milbanke, have supplied a definite subject

of disposition.

[But were, after giving several legacies, the will proceeded, " after

dffi'&o'^OTe
these legacies and my funeral expenses are paid, I leave

toA'"resi^*' ^ ^7 sistcr A, without any power or control of her

p^ husband; in case of her death to be equally divided

amongst her children or grandchildren:" this was held by Sir J.

Bacon, V. C, to be a good gift of the residue to A.J {g)

lies in another county, Hammond v.

Bidgely, 5 Harr. & J. 245. So, too,

where the number of acres exceeds the

number mentioned in the will. Woods v.

Woods, 2 Jones Eq. 420 ; Dorsey v.

Hammond, 1 Harr. & J. 190. But in

Bishop V. Morgan, 82 111. 351, it is said

that a devise of "the southeast quarter

of section 10, containing forty acres, more

or less," is too uncertain, and the court

will not read it as the southeast quarter

of the northwest quarter, although that

was owned by the testator and contained

forty acres. So, too, Fitzpatrick v. Ktz-

patrick, 36 Iowa 674. But in Missouri,

township 60 was held to signify township

59, under similar circumstances, Riggs v.

Myers, 20 Mo. 239. In Jackson v. Sill,

11 Johns. 201, a devise of "the farm

which I now occupy" was held to em-

brace another adjoining farm occupied

by a tenant of the testator. And in

Drew V. Drew, 28 N. H. 489, "all my
homestead farm, being the same farm

[*358]

whereon I now live and the same which

was devised to me by my father," was

held to embrace a part of the farm which

did not come from testator's father. See,

too. Hall V. Hall, 27 N. H. 275, where a

devise of " all lots south of Bridge street

and west of Pleasant street except lot 17,"

(which lot 17 lay south of Bridge street,

but east of Pleasant street,) was held to

embrace all lots which were south

of Bridge street, whether east or west

of Pleasant street, and all lots west of

Pleasant street, whether north or south

of Bridge street. So, " all my land on
the north side of Plain street consisting

of about 60 acres," will embrace a sixty-

acre tract and also a six-acre meadow
Ij^ing some distance from the sixty-acre

tract and from Plain street, but north of

Plain street, Hunt v. Braintree, 12 Mete.

127.

[(/) Ch. XVI., ? 2.

(g) In re Bassett's Estate, L. K., 14 Eq.

54.]
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Where the intended subject-matter of disposition consists of an

indefinite part or quantity, the gift necessarily fails for Gift of an m-
^ ,. . . , °, „ "^ „ deflnltepart

uncertainty. On this prniciple, a bequest of " some of my void:

best linen," (h) [or " of a handsome gratuity to each of my execu-

tors,"] (i) has been held void.

[But a distinction seems to be taken when the will furnishes some

ground on which to estimate the amount intended to be —except where

bequeathed. Thus, in Jackson v. Hamilton, (/) where Bishes grounds
^ ' ' ^' •' for estimating

the testator directed his trustees to retain a reasonable ">e amount.

sum of money to remwnerate them for their trouble, it was referred to

the master to ascertain what would be a reasonable sum. ^ ^^j f^.

So, where the bequest is for the maintenance, support, ^^^^anS^t
and education of an infant, or for the maintenance and ?ho^Bh'no°sum

support of an adult person, although no amount be spe-
^p^°'''*'>-

cified, the court will determine the amount to be applied for that

purpose, (k) And a bequest of " £3000 or thereabouts," to be raised

by accumulating annual income, has been held good : the words " or

thereabouts " being considered as used only to meet the difficulty which

would arise *in accumulating up to the exact limit, and to render any

little excess, occasioned by the addition of an entire dividend, subject

to the same disposition as the specified sum. (Z) So, where a Scotch

testator expressed a wish (in effect) to establish in Dundee _for founding

a hospital for one hundred boys, like, but less than,
*«*="'

Heriot's Hospital, but omitted to say how much was to be appro-

priated for the purpose, it was held in D. P., (m) that the testator had

sufficiently defined his object to enable the court to determine the

amount required for it. And where a testator creates a trust for the

repair of an existing tomb, (n) or even for the building of a new

one, (o) although this, as already noticed, {p) is a void trust, the court

will determine what would have been required for it, if a determina-

{h) Peck V. Halsey, 2 P. W. 387. [1) Oddie v. Brown, 4 De G. & J. 179,

'[(i) Jnbber v. Jubber, 9 Sim. 503. diss. K. Bruce, L. J.

(j) 3 J. & Lat. 702. (m) Magistrates of Dundee v. Morris,

(A) Broad v. Bevan, 1 Euss. 511, n. ; 3 Macq. 169 ; see also Adnam v. Cole, 6

Pride v. Fooks, 2 Beav. 430 ;
Kilvington Beav. 353.

V. Gray, 10 Sim. 293 ; Batt v. Anns, 11 L. (n) Fisk v. Att.-Gen., L. E., 4 Eq. 521

;

J. Ch. 52 ; Thorp v. Owen, 2 Hare 610 ; In re Birkett, 9 Ch. D. 576 ;
Fowler v.

Pedrotti's Will, 27 Bear. 588 ; and see 1 Fowler, 33 Beav. 616, contra, must be con-

Sim. (N. S.) 103, and other cases noticed sidered overruled,

along with the above, post. (o) Mitford v. Eeynolds, 1 Phil. 185.

(p) Ante p. *211, n. (k)
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tion on that point is needed in order to give practical eifect to other

parts of the will, (q)

A bequest of a sum "not exceeding" £100, (r) or of "£50 or

Where the £100," (s) wiU be coDstrued iu a manner most beneficial
amount is dif- i-i n i-/»/»i ii
ferentiy stated, to the legatee, and IS, therefore, a good giit or the whole

£100 ; and a bequest will not be void for uncertainty, merely because

the amount is differently stated in different parts of the will, if the

court can collect that one statement was evidently a mistake, even

though the mistake be contained in the very words of gift.] (t)

An instance of uncertainty iu the subject of gift occurred in Jones d.

Uncertainty as Henry V. Hancock, which underwent much discussion, (u)

dfsvis^ ^ to
* The testator devised lands to his daughter, Ann Henry,,

for life, with remainder to her first and other sons in tail

male, remainder to his other daughter Frances. The devise to Ann
was upon condition that she married a man possessed of a property at

least equal to, if not greater than, the one he left her. The testator

then proceeded as follows : "And if she marries a man with less prop-

erty than that, in that case I leave her only as much of mine as shall

be equal to the property of the man she marries ; and all the remainder

of my property shall imme*diately pass over and be given up to my
second daughter Frances Henry, to whom, in that case, I bequeath it."

It was held in D. P., that the devise over was void for uncertainty, as

the specific portion or share so given over did not appear in the will

In what the itsclf. On delivering the opinion of the judges, Gibbs,,

consists. C. J., said, " The will gives over an uncertain part, not

specifying the lands if to be held in severalty ; or, if this should be
considered as an undivided portion in the whole, it cannot be dis-

covered from the will what that portion is. It has hardly been

contended, that anything was given over in severalty ; but it was con-

tended, with more color, that the person to take the excess, beyond the

husband's property, would be tenant in common with Ann, of a moiety

or some other given share. It is impossible to put the case upon any

other ground than this : a portion is given over, and it cannot be a

(g) See Chapman v. Brown, and other (i) Philipps v. Chamberlaine, 4 Ves.
cases presently stated. 50.]

(r) Thompson v. Thompson, 1 Coll. {u) 4 Dow 145. See Gibbon v. Har-
395 ; Cope v. "Wilmot, 1 Coll. 396, n.

;

mer, 2 Eoll. Eep. 425 ; Hoffman v. Hau-
Gough V. Bult, 16 Sim. 45. key, 3 My. & K. 376, post; [Riokards v,

(s) Seale u. Seale, 1 P. W. 290 ; and Rickards, 2 Y. & C, C. C. 419.]

see Haggar v. Neatby, Kay 379.
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portion to be held in severalty. The only way then is, that the person

to take the excess shall have some undivided portion of the whole

;

and if the devise defines what that interest is, it will be sufficient to

give its objects the benefit of it. But we think that the devise doe&

not define any specific interest which the object of it can take. The

only ground upon which this can be contended to be a tenancy in

common, which supposes some specific share, is, that it may be left to-

a jury to decide according to the values. The inconvenience and con-

fusion which would result from this is obvious ; different juries would

set different values on the respective properties of the husband and

wife : and the valuation must be made too at the period of the mar-

riage, and at any distance of time a jury might be called upon to say

what was the value of the property. It would not only be difficult,

but in some cases impossible, to ascertain the value in this way. Our
opinion, however, does not rest on the inconvenience and Unless the spe-

/>.! 1 ..ipi 1 1 1. ^^^° interest or

confusion, but on the prmciple oi law, that such a devise share is dis-
' *

, xp tinctly pointed!

is not sufficient to create a tenancy in common. If it o"*. devise not
*' sufficient to

were so, it must be upon the marriage of Ann ; and all """^a^ » tee-

the consequences of a tenancy in common must then have '"°°-

taken place." " They must have been capable of being separately sued

in all real actions, and in actions of ejectment, a modern proceeding

which has come in the place of real actions. Now, in every real

action, though we do not know from the writ, it must appear in the

declaration what is the specific interest in question, how the title is-

derived,- and what the precise interest is ; but here there is no such

thing. *At the time of Ann's marriage it could not be collected from

the will what the specific interest was. If they were in the situation

of tenants in common, see how they could answer : a creditor, who has-

a demand against one of them, institutes his suit, and proceeds to get

the lands by elegit. He has judgment for a moiety of the share, and

the sheriff is directed to deliver a moiety. But the share must appear

in order to enable the sheriff to deliver the moiety ; and no case has

ever occurred where the difficulty has been cast on the sheriff to ascer-

tain the share. And there is no instance of a tenancy in common

where the extent of the interest could not be ascertained from the in-

strument creating it. This difficulty, too, presents itself: tenants in

common have each a right to a writ of partition. The writ does not

state the share, but in the declaration the precise interest is stated."
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[But a devise to two persons in such shares as should be deter-

ihraratobe mined by (blank), would make them tenants in common

*y'?e^n'^ in equal shares, (x) On the same principle an equal di-

°^edf
*° ^^ vision is made where the donee of a power of distribution

fails to exercise the power
; (y) or where the gift consists of a general

•direction that the legatees should " participate."] {z)

And (a) where the gift comprises a definite portion of a larger

•Gift of part quantity, it is not rendered nugatory by the omission of

•quantity not the testator to point out the specific part which is to form
•uncertain,

. , , . , ,where devisee such portion, the deviscc or legatee bems: in such case en-
is entitled to 11
select. titled to select ; by which means the subject of the gift is

reducible to certainty ; and id certum est quod oertwm reddi potest is a

settled rule in the construction of wills. Thus, if a man devise two

•acres out of four acres that lie together, it is said that this is a good

•devise, and the devisee shall elect. (6)

So, if a testator devise a messuage, and ten acres of land surrounding

lit, part of a larger number of acres, the choice of such ten acres is in

the devisee, (c)

[Again, where a testator devised the residue of his property to his

•Gift of any ' "^'^^^ ^^^ ^i^®» "reserving to her power to will away any

m^or^^^iV- P^*" °f J* ^* ^^^ ^^^^^> ^'t^ ^ g>f* ^ ^^^ daughter of
.tee shall select,

^j^^^ j^jg ^fg *should not disposc of ; it was argued that

it was clear the testator did not intend the power to extend to the

whole, and so to disinherit his daughter, and that no limits being

-defined, the power was void for uncertainty ; but it was held that the

power extended to the whole estate, (d) So a trust to permit the testa-

tor's wife "to appropriate absolutely to herself such parts" of his

plate as she should desire to possess, has been held to give the widow

the whole of the plate, (e) But where a testator bequeathed his

household property on trust for sale, " except such articles as his wife

should wish to retain for her own use, which he thereby empowered

,her to appropriate," it was said that this intimated a confidence that

[(x) Bobinsons. Wheelwright, 21 Beav. (c) See Hobson ». Blackburn, 1 My. &
214. K. 574; [Jacques v. Chambers, 2 Coll.

(y) Salusbury v. Denton, 3 K. & J. 529. 441 ; Duckmanton v. Duckmanton, 5 H.

(z) Liddard v. Liddard, 28 Beav. 266. & N. 219; Millard v. Bailey, L. E., 1 Eq.

-See also GreviUe v. Greville, 27 Beav. 378.

-594.] {d) Cooke v. Farrand, 7 Taunt. 122.

(a) Peck V. Halsey, 2 P. W. 387. (e) Arthur v. Mackinnon, W. N. 1879,

(6) Grace Marshall's Case, Dy. 281, a, p. 93.

a., 8 Vin. Abr. 48, pi. 11.
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the wife would make some selection, and would not take the whole p

though to what extent short of that is not very clear.] (/)

But, if a testator having two closes called Whiteacre, devises (not

one of his closes, but) his close called Whiteacre, this does Giftofoiose
A. test&itor

not entitle the devisee to take either of the closes at his having two of
that name, is

pleasure, but the uncertainty as to which is intended, void,

renders the devise void
; (g) [and if he make a general devise of all

except the close called Whiteacre, there being two of that name, the

exception is uncertain, and the general devise will be read as if it con-

tained no exception. (A) But where a testator bequeathed all his

property in the Austrian and Russian funds, " and also that vested in

a Swedish mortgage," the testator having several Swedish mortgages,,

they were all held to pass, (i) And where a testator having five leasehold

messuages in L., comprised in four leases, bequeathed " his four lease-

hold messuages in L.," it was held that all five messuages passed upon

a context somewhat favoring that construction.] (h)

A bequest of what shall remain or be left at the decease of the prior

legatee, (I) for of what the legatee is possessed of at *the Gift over of

/.ii/\ /-i 11 / \ 1 ^l»a* legatee
time 01 death, (m) or oi what he does not want, (n) or does has not dia-

'^ ' /\ posed of, held
not spend, (o) or of what he can transfer, [p) or what he too indefinite,

can save out of his yearly income, (q) or of what remains undisposfed

of, or is not disposed of by deed or will, {r) or of the " bulk " of

(/) Kennedy j;. Kennedy, 10 Hare 438. (i) Richards u. Patteson, 15 Sim. 501.

In Davis v. Davis, 1 H. & M. 255, the (A) Sampson v. Sampson, L. K., 8 Eq.

donee of a power to distribute plate, &e., 479.

being also one of the objects, allotted the (i) Bland v. Bland, 2 Cox 349 ;] Wynne

largest share to' himself, and this was up- v. Hawkins, 1 B. C. C. 179 ; Pashman o..

held. See also Reid v. Eeid, 30 Beav. Filliter, 3 Ves. 7 ; Wilson v. Major, 11

389.] Ves. 205; [Perry v. Merritt, L. E., 18

(g) Eichardson v. Watson, 4 B. & Ad. Eq. 152.

798 ; but evidence is admissible to re- (m) Att.-Gren. v. Hall, 1 J. & W. 158,,

move such an ambiguity ; see next n., 2 Cox 355 ; Pope v. Pope, 10 Sim. 1.

chapter. ' W Sprange v. Barnard, 2 B. C. C. 587

;

1(h) Blundell v. Gladstone, 14 Sim. 83, Hudson v. Bryant, 1 Coll. 631 ; it seems

better reported 8 Jur. 301. But the de- that Upwell v. Halsey, 1 P. W. 651, can-

vise was, in fact, of all (except W.), "in- not now be considered law ; see per Lord

eluding trust estates," and W. was given Loughborough, 2 Ves., Jr., 532, and per

to A.; and the decree was reversed, 3 M. Sir E. Sugden, 1 LI. & G. 298.

& Gord. 692, on the ground that one of (o) Henderson v. Cross, 29 Beav. 216.

the two properties called W. being vested (p) Flint v. Hughes, 6 Beav. 342.

in the testator as trustee, it was to be pre- (?) Cowman v. Harrison, 17 Jur. 313,.

sumed that he meant the other to pass by 22 L. J., Ch. 993.

the particular devise. («•) Bourn v. Gibbs, 1 E. & My. 614

;
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certain property, (s) or a gift over of the whole legacy in case of the

death of the prior legatee intestate, {t) is void for uncertainty.]

Some of these cases certainly had special circumstances, and the

Whether the
indcfiniteness seems not to have been invariably considered

Sto*Seom?'^ to be such as to invalidate the gift, (m) At all events ex-
chatteis.

pressions of this nature are capable of explanation, where

the property, or part of it, consists of household furniture, or other

articles of a perishable nature, by considering these words as referring

"to the expected diminution of the property by the use and wear of the

first taker. [Neither would there be any uncertainty as to the subject

of the gift over in any bequest of specific chattels capable of identifi-

•cation. The point, however, is unimportant ; for the gift over would

be void on another ground, namely, its repugnancy to the prior gift, (a;)

But where] property (whatever be its nature) (y) is expressly limited

to the first taker for life, there is not, it is believed, any case in which

such expressions have been held to render the ultimate gift void,

[comprising as they then do the whole corpus.'] Thus, in Cooper v.

Gift ofwhat re-
Williams, (») [the testator gave personal property to his

d^^e^erf^ wife for life, and what she had left at her death to his

tokraTorTife'*" ^^^^ o^ kin, and it seems to have been thought that the
-only-

gift over was good.] So in Gibbs v. Tait, (a) where a
GibbB «. Tait. tcstator bequeathed a residue to his wife and her assigns,

and directed her to apply the interest and proceeds thereof for her own
use and benefit, and after her decease or marriage he gave what should

be r&mmning of suoh residuary moneys to other persons, no objection

*seems to have been advanced to the validity of the gift on the ground

of uncertainty.

Boss V. Eoss, 1 J. & W. 154; Bull v. Mad. 118; Lightbourne u. Gill, 3 B. P.

Kingston, 1 Mer. 314 ; Grey v. Mouta- C. Toml. 250 ; Weale v. Ollive, 32 Beav.

«ue, 2 Ed. 205, 3 B. P. C. Toml. 315

;

421.]

Phillips u. Eastwood, 1 LI. & G. 270

;

(u) Duhamel v. Ardovin, 2 Ves. 162

;

Watkins v. Williams, 3 M. & Gord. 622

;

Hands v. Hands, 1 T. E. 437, n.

In re Yalden, 1 D., M. & G. 53 ; Bowes {{x) See ch. XXVII.
V. Goslett, 27 L. J., Ch. 249, 4 Jur. (N. (y) Except " consumable " articles, see

S.) 17 ; but see Borton v. Borton, 16 Sim. Andrew v. Andrew, 1 Coll. 690 ; and ch.

552. ,
XXVI., ad fin.}

(s) Palmer v. Simmonds, 2 Drew. 221. (z) Pre. Ch. 71, pi. 64.

(i) Cuthbert v. Purrier, Jac. 415 ; Green (a) 8 Sim. 132.

». Harvey, 1 Hare 428 ; Eade v. Bade, 5
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[Again, in Constable v. Bull, (b) there was a devise and bequest of

all the testator's real and personal estate to his wife for constawe ».

her sole and separate use and benefit, " and ai the decease
^""'

of my wife whatever remains of my said estate and eflPects to go " to

certain other persons. Sir J. K. Bruce, Y. C, said, the only question

seemed to be whether the words " whatever remains of" had the effect

of preventing the gift to the widow from being construed as a gift of

a life interest, for that without these words the subsequent bequests

would have the effect of so reducing the interest given to the widow

:

that there were several meanings capable of being rationally attributed

to these words which would be inconsistent with the construction

giving to the widow the power of disposing of the property, and that

he thought the gift over was good. This construction was approved

and followed by Sir C. Hall in Bibbens v. Potter.] (c)

If the gift of what shall be left is preceded by a power of disposition

or appropriation reserved to a trustee or prior legatee in
piftof^jjat

favor of particular objects, the expression evidently points preceded by a

at that portion of the property which shall be unappointed Kny°'^''°
or unappropriated under the power. As in Snrman v. surman v. sur-

Surman, (d) where a testator bequeathed his personal
™°'°"

estate to his wife for life or widowhood, with a power to her to apply

the same to her own benefit and the maintenance of A and B during

minority ; and at her decease or second marriage, he gave the same, or

so much as shmdd then remain, to certain persons ; this was held to be

a good bequest of the personal estate unapplied to the prescribed pur-

poses.

[So, in Lancashire v. Lancashire, (e) a testator devised all his real

and personal estate to trustees, and directed them to apply Lancashire v.

the income for the maintenance of A till she attained the
l*""^"^®-

age of twenty-one or married, and then to convey and settle such part

as they should think proper on A for life, with remainder to her

children, with remainder, in default of children, to B in fee ; and as

to such part or parts of the trust estate as his trustees should not think

[(6) 3 De G. & S. 411; see also Bor- (d) 5 Mad. 123; [Scott ». Josselyn, 26

ton V. Borton, 16 Sim. 552 ; In re Strin- Beav. 174 ; In re Sanderson's Trust, 3 K.

ger's Estate, 6 Ch. D. 1. Bat see Flint v. & J. 497 ; but see Gude v. Worthington 3

Hughes, 6 Beav. 342. De G. & S. 389, wMch seems contra, but

(c) 10 Ch. D. 733. In In re Adams, 14 the grounds of the decision do not appear.

Wj E. 18, " all remaining " clearly re- (e) 2 Phil. 657, 1 De G. & S. 288.

ferred to the previous legacies.]
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proper to settle as aforesaid, upon *trust to convey, assign and transfer

the same to A absolutely. A died before the trustees made any settle-

ment, and Lord Cottenham, aifirming the decision of Sir J. K. Bruce,.

"V. C, held, that the power to make a settlement had determined, and

that the heir of A was entitled to the whole of the real property to the

exclusion of B. And the same principle would seem to apply where

the power is general. (/)

It will be observed, that in these cases the words seemed or were

SrMn°a gSt of
Considered to provide for carrying over everything that

rapt^n^unS. '^^ ^o* disposed of under the power, and, consequently

Sd^^ftome nothing having been disposed of, the ultimate limitation

dlXittag'^' carried the whole subject of gift. The next two cases,
unMoertained

jjQ^gygj,^ seem to show that if the words are such as tO'

point to a division into parts, and to amount to a gift of the individual

parts, then, if one of the parts cannot be ascertained, the legatee of the

other part is necejssarily disappointed, since his part is undetermined,

and the words are not sufficient to carry the whole to him.

Thus, in Jerningham v. Herbert, (g) the testatrix gave to A such

jerningham ,,.
of ^^r jcwcls as should at her decease be deposited with

Herbert.
Messrs. E., and gave the rest of her jewels to B. At her

decease there were no jewels deposited with Messrs. E., and Sir J.

Leach, M. R., said that the will contained no present gift of the jewels,

but referred to a future act to be done by the testatrix in order to com-

plete her gift, and that act being prevented, the intended gift wholly

failed. Again, in Boyce v. Boyce, (h) where the testator devised

certain houses in S. to trustees upon trust for his wife for life, and

after her decease upon trust to convey to his daughter M. in fee such

one of the houses as she should choose, and to convey and assure all

the others which M. should not choose to his daughter C. ; M. having

died in the testator's lifetime. Sir L. Shadwell, V. C, said it was only

a gift of the houses that should remain, provided M. should choose one

of them, that no choice had been or indeed could have been made by
M., and therefore the gift in favor of C. failed.

[(/) See Cooke v. Farrand, 7 Taunt. {g) 4 Russ. 388.

122, 2 Marsh 431 ; Calvert v. Johnston, 3 (ft) 16 Sim. 476.

K. & J. 559, 560.
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Where the bequest is of the residue or surplus of a speciiied fund

remaining after providing for an object which is illegal or
^j^^ ^^ ^^^ ^.^.^

unattainable, and the exact amount to be laid out on which ^r°p?o^dtog

is not specified, the bequest is necessarily void for uncer- obje^Svmd,

tainty, *unless the purpose is such and so defined that the req'ilred'?™'

court can determine what would have been the proper unMo°rtlta-*

amount to be expended had the object been legal or

attainable, or unless (according to some recent cases) the bequest of

surplus carries with it all that is not otherwise effectually chapman v.

disposed of. Thus in Chapman v. Brown, (i) the testa-
^'°'™-

trix, after giving some legacies, gave all the residue of her real and

personal estate to her executors to be applied for the purpose of

building or purchasing a chapel where her executors should think it

was most wanted, and if any overplus should remain from purchasing

or building the same, she directed it to be applied to such charitable

uses as her executors should think proper. The bequest for the

chapel being void. Sir W. Grant, M. E., declared that the gift of the

overplus was void also, since the amount could not be ascertained.

" He thought it impossible to frame any direction that would enable

the master to form any idea as to what would have been proper to

expend upon the chapel. If the testatrix had pointed out any par-

ticular place, that might have furnished some ground of inquiry as to

what size would be sufficient for the congregation to be expected there,

but the gift in question was so entirely indefinite, it was quite uncertain

what the residue would have been." Again, in Att.- Att.-Gen. ».

Gren. V. Hinxman, (k) there was a devise of a house to be
™^'"*°-

used as a school for poor persons of the parish of W. ; the executors

were directed to put the house in repair, and to invest a sum of money

in stock in the name of the minister, churchwarden and overseers, who
were to apply the dividends for the purposes of the school, and to

apply the surplus, if any, after payment of the expenses of the school,

among poor parishioners of W., as the trustees should think fit. The

devise of the house for the school being void, and the first trust

declared of the stock having consequently failed, Sir T. Plumer,

decided that the gift of the residue of the surplus dividends, being

(i) 6 Ves. 404. v. Davies, 9 Ves. 535 ; Att.-Gen. v. Gould-

(k) 2 J. & W. 270 J
and see Att.-Gen. ing, 2 B. 0. C. 428.

2 T [*366]
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Limbrey v.
unascertainablc, was void. Again, in Limbrey v. Gurr, (I)

^""'
where a testator bequeathed £7000 upon trust to pay the

expenses of the testator's funeral and monument, and of building eight

almshouses on a particular piece of ground, and to apply the residue

to the trusts directed of a legacy of sESOOO, which he bequeathed upon

trust out of the income to pay certain weekly sums to the poor persons

in the almshouses, to purchase *a quartern loaf for twenty other poor

pereons, and to keeping the almshouses in repair, and to apply the

residue in distribution of bread as therein mentioned ; Sir J. Leach

held that the residue of each sum was unascertainablc, by reason of

the gifts to the prior objects failing, and the gift of both residues

therefore void.

But if the testator has so defined his object as to furnish fair and

secus if the reasonable data the court will determine the amount which
amount isaa- ^^ ../...i. ,,
oertainabie. ought to havc been expended on it it it had been legal,

and thus at the same time ascertain the amount of the surplus. Thus

Mitford V.
i'' Mitford V. Reynolds (m) the testator, after several be-

Eeynoids.
quests, directed the purchase of a particular piece of land,

and the construction of a vault for the bodies of himself and his

parents and sister, and of a monument, the expense of which pur-

chase and construction was to be met and provided for from the sur-

plus property after payment of debts and legacies.' Then came a be-

quest of the remainder of his property to a valid charitable purpose

;

and it was held by Lord Lyndhurst that assuming the prior object to

be void, yet it was not so uncertain as to the amount that would be

required for it as to vitiate the gift to the charity. He thought the

difiSculties which existed in Chapman v. Brown had no existence here.

The place was defined, the very spot pointed out, and the extent re-

quired for the purchase ; there was no difficulty in directing a refer-

ence to the master for the purpose of ascertaining what would be a

proper sum to carry that intention of the testator into effect. That

sum being once ascertained, would be deducted from the residue, the

amouut of which would then be rendered certain, (n)

(I) 6 Mad. 151. . the peculiar wording of the L. C.'s de-

(m) 1 Phil. 185, 706. daiation concerning the charitable gift,

(ra) The L. C. held that the direction Shadwell, V. C, afterwards thought him-

as to the monument, &o., was a disposi- self bound to hold that the prior purpose

tion of an integral part of the residue, having failed through the refusal of the

and that the "remainder" was what was owner to sell the land, the whole residue

left of such residue after building the was well given to the charity, 16 Sim.

monument, 1 Phil. 199. But owing to 105.
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So in Fisk v. Att.-Gen., (o) where a testatrix bequeathed £1000 to

the rector and churchwardens of a parish and their sue- pjab ^ J^^^.

cessors upon trust to apply such part of the dividends as
*^*"-

should from time to time be required in keeping in repair her family

grave, and to pay or divide the residue of the said dividends at Christ-

mas in every year forever, among the aged poor of the parish ; Sir

W. P. Wood, V. C, cited Mitford v. Eeynolds and *the Dundee
case, (o) and said that, following the latter case, he ought, if the gift

of the residue had been exclusive of the amount required for the re-

pair of the grave, to have ascertained the amount required for the

void purpose. But he said, " the gift is not to the execu- Boes the void

tors to do certain things and pay the residue to the rector "the residue?"

and churchwardens ; the gift is out-and-out to the rector and church-

wardens, and then there is a gift of a portion for a purpose which

fails." That being so, he thought the better construction was that the

rector and churchwardens took the whole fund. As to this^^ however,

it is plain that the rector and churchwardens were just as much trus-

tees of one part as of the other ; and in Dawson v. Small, (p) where

a sum was given on similar trusts, and the distribution was to be

made (as was held) by the executors, Sir J. Bacon, V. C, asked " what

difference can it make that a person is named to have the management

and conduct of the gift, and that it is given to be disposed of by the

executors of the testator? There is no sort of distinction." The

cases, therefore, being undistinguishable, he considered himself bound

by the decision in Fisk v. Att.-Gen., and held that the whole fund

was well given to the residuary objects discharged from the void

purpose.

It is probable that Sir W. Wood drew the distinction in order to

avoid a conflict with Fowler v. Fowler, (q) which was cited before

him. In that ease the gift was in the form of a direction to execu-

tors to invest and apply the income in or towards the maintenance of

certain existing graves, and to pay the surplus income to the rector of

B for the time being for his own use, and Sir J. Romilly held that

the first trust being void, the second failed for uncertainty. He
thought that the particular residue might originally have been held to

(o) L. R., 4 Eq. 521. See also In re v. Bullock, L. E., 14 Eq. 45, before the

Rigle/s Trust, 36 L. J., Ch. 147. same judge,

(o) Ante p. *359. (5) 33 Beav. 616.

(p) L. E., 18 Eq. 14. See also Hunter
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include what was intended for the void purpose, like a general residue,

but that the contrary was quite settled.

However, in In re Williams (r) the decision in Fisk v. Att.-Gen,

was again applied to a case where the distinction on which that de-

cision was based did not exist, the trusts being committed to the exec-

utors. Sir E. Malins there said he did not agree that Fisk v. Att-

Gen. turned on the distinction in question ; he considered that the V»
C. Wood really intended to overrule Chapman v. Brown. But if so>

why did Sir W. Wood say that, but *for that distinction, he ought to

have ascertained the amount required for the void purpose? This

would ifave been an empty form, if the amount when ascertained was

still to fall into the " residue." And although he intimated that the

Dundee case had narrowed the authority of Chapman v. Brown, he

was, of course, alluding only to that part of the decision in the latter

case upon which alone the Dundee case had any bearing, viz. the

question whether the court ought or ought not to have determined the

amount required for building the chapel. Even on this part of the

case Sir G. Jessel thought differently ; for in his opinion there was

nothing to guide the court towards determining what would have been

a reasonable sum for building the chapel ; the whole fund might have

been required for it : the Dundee case, therefore, did not interfere with

Chapman v. Brown, which still remained an authority for the position

that, if the first object is not so defined that you can reasonably ascer-

tain the amount required, the whole must fail, because you might then

apply the whole to the first object, and so there would be no ascer-

tainable residue, (s)

In In re Birkett (i) the question again arose on a gift undistinguish-

able from the gift in Fisk v. Att.-Gen., and Sir G. Jessel,
T.«- -r. -1 .? . ,1 • 1 . ., ,

InreBirkett.
M. K., said that the prior purpose bemg void he was
bound by the decisions of the three V. C.'s to hold that the whole
income passed under the gift of surplus. But apart from the author-

ities, his opinion was clear that the amount required for the repairs of

the tomb ought to have been ascertained (as it could be by any competent

person,) and only the remainder given as surplus. He observed that

the case was a singular illustration of the way in which our law gets

altered.

(f) 5 Ch. D. 735. & J. 479.

(«) See also Cramp v. Playfoot, 4 K. (0 9 Ch. D. 576.
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Reference may here be made to the case of Ford v: Fowler, («) where

the testator recommended (construed "directed") F. and Tnuupfan

liis wife to settle a sum which he had bequeathed to fundTOua.

the latter, " together with such sum of money of his (F.'s) eci°to^embrMe"

own as F. shall choose," for the benefit of his wife and ascertained.

children. Lord Langdale, M. R., said that there being a certainty as

to that which was in the testator's power, the trust as to that did not

fail because the testator expressed a wish as to something over which

he had no power.]

III. Uncertainty in regard to the objects of gift arises either *from

the testator having described such objects by a term of uncertainty aa

vague and unascertained signification, or from his having too^eotof gift-

specified a definite class or number of persons, but having shown that

all are not to take, and then left it in doubt which of them he intended

to select as the object or objects of his bounty.3 Examples of both

(u) 3 Beav. 146.] •

3. Whether the uncertainty relates to

person or thing—object or subject matter

of the gift—the rule is the same that a

^ft will not be void for uncertainty so

Jong as sufficient, certainty is there to

identify the person or thing intended by

Jhe testator, Smith v. Smith, 4 Paige

^71 ; S. C, 1 Edw. Ch. 189 ; Bartlet v.

King, 12 Mass. 537 ; Button v. Am. Tract

Soc, 23 Vt. 336; Newell's Appeal, 24

Penna. St. 197 ; Baldwin v. Baldwin, 3

Balst. Ch. 211; McBride v. Elmer, 2

Halst. Ch. 107 ; Minot v. Boston Asylum,

7 Mete. 416 ; Sutton v. Cole, 3 Pick. 232

;

Alabama Conference v. Price, 42 Ala. 39

;

Lee V. Foard, 1 Jones Eq. 125 ; St. Louis

Bosp. Ass'n V. Williams, 19 Mo. 609;

-Calhoun v. Furgeson, 3 Eich. Eq. 160;

Vansant v. Eoberts, 3 Md. 119. But the

court cannot , remodel the will, Lepage

4j. McNamara, 5 Iowa 124. Sometimes

ihe uncertainty as to the person is in the

.nvmbtr; in such case the wrong number

is generally made right. Thus in Vernor

u. Henry, 6 Watts 192, a gift to " the two

daughters of A," he having three, went

,to the three. Proof that by a devise to a

parent the testator meant children of such

parent, though the parent was known to

be dead when the will was made, is not

admissible. Judy v. Williams, 2 Ind.

449. And a gift " to one of my children "

is too uncertain. McDermot v. U. S. In-

surance Co., 3 Serg. & E. 607. Not so,

however, a gift to the children of a child

of A, " or to the children or child oisuoh

children," Stevenson v. Evans, 10 Ohio

St. 307 ; nor " to my said grandchildren

last mentioned" where none, had been

mentioned, the words " said," " last-men-

tioned," being rejectedj Hall v. Hall, 123

Mass. 120 ; nor even a gift " to A during

his life and to B. during his life—for

default of male issue the land shall return

to the said A and B, then to the next

according to law, but it is not my will

that none of it be sold," Den v. McMur-
trie, 3 Green (N. J.) 276. Caaes of mis-

nomer are numerous, and are generally

found capable of correction. Thus in

Smith V. Smith, 4 Paige 271 ; S. C, 1 Edw.

189, the gift was to " Mary Smith, wife

of Nathaniel Smith," and it was held that

Mary, the wife of Abraham, and not

Sarah, the wife of Nathaniel, was entitled.

See, also, Stokely v. Gordon, 8 Md. 496.

In Sutton V. Cole, 3 Pick. 232, the " First
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kinds will be found in the sequel. It has been often laid down that

if a devise be to one of the sons of J. S., (he having several sons,) («)

the devise is void for uncertainty, and cannot be made good, (y) And
if a man devise to twenty of the poorest of his kindred, this is void

for the uncertainty who may be adjudged the poorest, (z) [So where

was intended, the gift must fail. Gasa

V. EoBS, 3 Sneed (Tenn.) 211 ; Tolson

V. Tolson, 10 GiU & J. 159. Speak-

ing to this point in Lefevre v. Lef^vre,.

59 N. Y. 434, 440, Allen, J., says:

"A misnomer or misdescription of a lega-

tee or devisee, whether a natural person

or a corporation, will not invalidate the^

provision or defeat the intention of the

testator, if, either from the will itself or

evidence dehors the will, the object of th&

testator's bounty can be ascertained. No
principle is better settled than that parol

evidence is admissible to remove latent

ambiguities, and when there is no person>

or corporation in existence precisely an-

swering to the name or description in the-

will, parol evidence may be given to as-

certain who were intended by the testa-

tor. A- corporation may be designated by

its corporate name, by the name by which

it is usually or popularly called and.

known, by a name by which it was known
and called by the testator, or by any name
and description by which it can be dis-

tinguished from every other corporation ;.

and when any but the corporate name is

used, the circumstances to enable the

court to apply the name or description to

a particular corporation and identify it

as the body intended, and to distinguish

it from all others and bring it within th^
terms of the wiU, may, in all cases be
proved by parol. * * * When the

name of an intended beneficiary is wholly

Parish of S." took a gift to the " South

Parish of S." In Minot v. Boston Asy-

lum, 7 Mete. 416, a gift to " the Boys'

Asylum and Farm School " was intended

for the "Boston Asylum and Farm
School." In Trustees v. Peaslee, 15 N.

H. 317, a gift to " the Franklin Seminary

of Literature and Science, Newmarket,

N. H.," was intended for the " Trustees

of the South Newmarket Meth. Sem.''

So, in Baldwin v. Baldwin, 3 Halst. Ch.

211, "The Trustees of the Bethel Church

ia Newark," for "The Bethel Church in

Newark." In Newell's Appeal, 24 Penna.

St. 197, "The Trustees who hold the

funds of the Theological Seminary at

Princeton," for "The Trustees of the

Theological Seminary of the Presbyterian

Church at Princeton." In Button i).

Am. Tract Soc, 23 Vt. 336, the "Am.
Home Mission Tract Society," for the

" Am. Tract Society." In other cases of

misnomer, one of several societies, all

imperfectly described, was permitted to

take, Brewster v. McCall, 15 Conn. 274

;

Church Society v. Hatch, 48 N. H. 393.

But where there was a bequest to two

societies, one of which was not abd never

had been in existence, it was held that

the testator died intestate as to the moiety

intended for the society not in existence,

and that the other society took only half.

Telfair d. Howe, 3 Eich. Eq. 235. And
where there is nothing to show which

of two insufficiently described persons

(as) The uncertainty would not be re-

movable by parol evidence ; for the terms

of the will show that the testator had not

determined which of them to make the

object of his bounty. See Wigr. WiUs, p.

180
I
Ashburner v. "Wilson, 17 Sim. 204

;

and next chapter,]

(y) See Strode v. Lady Falkland, 3 Ch.

Eep. 183, 2 Vern. 624, 625 ; T. Eaym. 82.

[So " one of my sisters to be executrix,"

In re Blackwell, 2 P. D. 72.]

(«) Webb's case, 1 Eoll. Ab. 609, (D)

1 ; et vid. Scrope's case, 49 Ed. III., pi. 4,.

cited 2 Bulst. 180, nom. Morris ond Maule^
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the devise was " to the testator's brother and sister's family," and the
testator had two sisters ; the devise was held void

;
(a) and a bequest

"to and amongst my nephews and nieces John and Blank left for

Nanny" (followed by a blank) or to such of them as ''a™^^.

should be living at the death of " the tenant of life," was held void for

uncertainty, because although by using the plural number, "nephews and
nieces," the testator showed he meant to include more than one of each

sex, yet by his apparent intention to name those whom he intended for

legatees, it was made doubtful whether he meant to include all. (6)

omitted and the will is a blank, the omis-

sion cannot be supplied by the courts

upon any evidence of the intention of the

testator. A will cannot be made for a

deceased testator by the judgment of a

court of law or equity. (Hunt v. Hort, 3

Bro. Ch. 311.) So, too, when the name
of a beneficiary is inserted, and from the

circumstances and relations of the testa-

tor, and the whole terms of the will the

court might conjecture that an individual

not in any respect within the description,

but whose name if he was intended by

the testator is whoUy mistaken, was in

truth in the mind of the testator, and in-

tended to be named as the beneficiary,

the mistake cannot be corrected, especi-

ally when there are those in existence

bearing in whole or in part the name, and

coming to some extent within the descrip-

tion of the will. * * * As said by

the court in Minot v. Curtis, (7 Mass.

441,) there is no reason ' why corpora-

tions may not be known by several names

as well as individuals,' and if bo and

named in a grant or devise by any one

of its recognized names, it cannot be said

that the name is wholly mistaken. The
ambiguity arises only from the fact that

the corporation has and bears two or more

names. The corporate or charter name
may be entirely mistaken or wholly un-

known to the testator, but if he designates

it by some other name by which it is

known and can be identified, the will

must have effect according to the intent

of the testator. A mistake in the name
is not fatal so long as the testator suffi-

ciently indicates the institution or indi-

vidual intended. (Ang. & Ames on Corp.,

? 99.) * * * But Chief Justice Tin-

dal states the general proposition as it is

now recognized and adopted and says

that ' it may be admitted that in all cases

in which a difficulty arises in applying

the words of a will to the thing which is

the subject-matter of the devise or to the

person of the devisee,' the difficulty or

ambiguity which is introduced by the ad-

mission of extrinsic evidence, may be re-

butted and removed by the production of

further evidence upon the same subject

calculated to explain what was the estate

or subject-matter really intended to be
devised, or who was the person really to

take under the will, and this appears to

us to be the extent of the maxim ' Am-
biguitas verborum latens verificatione swp-

pletur.' " For gifts to voluntary unincor-

porated associations, see Inglis v. Sailors'

Snug Harbor, 3 Pet. 99 ; Baptist Associa-

tion D. Hart, 4 Wheat. 31 ; Witman v.

Lex, 17 Serg. & B. 88 ; Bartlet v. King,

12 Mass. 537 ; Bnrrill v. Boardman, 43

N. Y. 254. See also remarks and cases

on this subject in the notes to chapter IX.

But a gift to a society by name, such so-

ciety not being then in existence, but to be

thereafter incorporated, has been held tobe

void for uncertainty. Zeissweiss v. James,

[(a) Doe d. Hayter v. Joinville, 3 East

172 ; and see Doe d. Smith v. Fleming, 2

C, M. & E. 638.

(6) Greig v. Martin, 5 Jur. (N. S.) 329;

See, however, the cases ch. XXX., ? 4.
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But a gift to a class, with the exception of one person of the class,

who is not named, or cannot be ascertained, is not void,

cept a person but takcs effect in favor of the whole class, (c) And
not named.

, « t . . i i t

where a testator, after devising property to his daughter

A in fee, and if she die under twenty-five without leaving any

63 Penna. St. 465. See the remarks of

Sharswood, J., in this case, where he says

:

" If there was an infidel society in Phila-

delphia at the date of the will, it was not

then incorporated, the testator expressly

referring to it as thereafter to be incor-

porated. It we are to infer the nature

and objects of the corporation from the

name, it means an association of infidels

or unbelievers, for the purpose of propar

gating infidelity, or a denial of the doc-

trines and obligations of revealed religion.

It must be so understood, according to the

commonly received meaning of the term.

Such an association, it would seem, could

not be incorporated under any of the gen-

eral laws of the commonwealth. The

acts of April 6th 1791, 3 Smith 20, and

of October 13th 1840, Pamph. L. 1841, p.

5, provide for incorporation of societies

for any literary, charitable or religious

purpose and beneficial societies or associa-

tions. It could scarcely be considered as

within either the letter or spirit of these

acts. It is highly improbable that the

legislature will ever incorporate, or au-

thorize the incorporation, of such an as-

sociation. Supposing it, however, to be

possible, it is potentia remota—that a cor-

poration should be created, and with that

name—a possibility upon a possibility,

which, as Lord Coke tells us, is never ad-

mitted by intendment of law : Co. Litt.

25-6, 184, a. It is like a remainder to

the heirs of a person unborn—that a per-

son should be born and die during the con-

tinuance of the particular estate—or to an

unborn son of a particular name : Feame

251. Indeed, the very case is put in the

old books that if a remainder be limited

either by feofiinent or devise to a corpora-

tion which is not in existence at the time

of the grant or devise, the remainder is

void, even though such a corporation

should afterwards be erected during the

particular estate, because It is potentia re-

mota : Sir Hugh Cholmley's Case, 2 Bep.

51, a ; Lane v. Cowper, Moor. 104 ; Cow-
den V. Clarke, Hob. 33; Noe's Case,

Winch. 55; Simpson v. Southward, 1

Eol. Kep. 254. In the Year Book, 9

Hen. VI. 24, it is laid down that if one

devise lands to the priests of a chantry or

of a college in the church of A, at which

time there is no chantry apd no college,

the devise is void notwithstanding the de-

vise is by license of the king; and if

after a chantry or college is made in the

same place, yet they shall not have the

land, because at the time of the devise

there was no corporation in which the

devise could take efiect. We must con-

clude then that this remainder, limited to

a corporation thereafter to be created,

was void, because there was no devisee

competent to take at the time, and the

possibility that there might be such a

corporation during the particular estate

for life, was too remote." So, too, Mc-
Cord V. OohUtree, 8 Blackf. 15. The fol-

lowing among other objects, have been

held to be suflSciently certain : for " the

cause of Christ," Gtoing v. Emery, 16

Pick. 107 ;
" a public seminary," CurUng

V. Curling, 8 Dana 38; "for public

schools," Bell County v. Alexander, 22
Tex. 350; "freedmen," MoAUster v. Mc-
Alister, 46 Vt. 272 ; see, too, Jemison -o.

Smith, 37 Ala. 185 ;
" for the purpose of

aiding any of the members of myfamily, or

(o) lUingworth v. Cooke, 9 Hare 37.
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children, then over, gave other property on trust to be conveyed

equally among such children of A, the context not showing what

limit was intended to be put on the class of children ; it was held that

all took, id) So a gift to the testator's " aforesaid nephews and

nieces," none having been previously named, was held to include

all
;
{e) and a bequest to the children of A, including who

the illegitimate *of A, was held, on the same

principle, to be a good bequest to the legitimate children of A, (/)
but to include no illegitimate child.] [g)

Again, where one having (h) three sons, J, E, and W, and lands

in three counties, devised the lands in A to J, the lands jjg,^^ j^

in B to E, and the lands in C to W ; and added, that if J^b^'rhet to
"*

any of his said sons died, then the one of them to be heir
*'^^°*^^"

urdo the other. A, the eldest son having died, the land devised to him

was claimed by the other two; but the court (Fleming, C. J.,

doubting) decided that nothing passed by the clause in question, as it

any other persons who may be in dis-

tress," held sufficient, as far as the mem-

bers of the family are concerned, Hill v.

Bowman, 7 Leigh 650. Oonira, " ibr the

support of indigent pious young men,"

White V. Fisk, 22 Conn. 50; "for the

promotion of education and science among

the Indians," Treat's appeal, 30 Conn.

116; for "benevolent purposes," Adye ».

Smith, 44 Conn. 60 ;
" poor orphan child-

ren of A," Beall v. Drane, 25 Ga. 430;

" for the propagation of the gospel," Car-

penter V. Miller, 3 W. Va. 174 ; to "the

real distressed private poor of Talbot

county," Trippe v. Frazier, 4. Hari. & J.

446 ;
" for the benefit of poor children of

St. Peter's Protestant Episcopal Church,"

Dashiell v. Att.-Gen. 5 Harr. & J. 392

;

" to build places of worship free for the

use of all Christians who acknowledge the

divinity of Christ," White v. Att.-Gen., 4
Ired. Eq. 19. In this case it was said

:

" It seems to ns that it would be impossi-

ble for the court to keep any control over

such personal property, and therefore that

this is a trust which the court cannot un-

dertake to execute, sinc^ it cannot exe-

cute it effectually." So, too, a bequest of

money to "school commissioners and
their successors in the district of South

Famham, Essex county," for certain pur-

poses, there being school commissioners

in the county, but none in South Fam-
ham district, nor any such district, is void

for uncertainty, Janey v. Latone, 4 Leigh

351. So, too, to the city of Baltimore in

trust for necessitous persons in the Twelfth

ward, is void for uncertainty, Wildeman
V. Mayor, &c., of Baltimore, 8 Md. 551.

(d) Hope V. Potter, 3 K. & J. 206.

(e) Campbell v. Bouskell, 27 Beav. 325.

The word " aforesaid " was thus rejected,

the M. E. preferring that course to con-

struing the gift as made to nephews and

nieces by mistake for grandchildren, who

were previously named.

(/) Gill V. Bagshaw, L. B., 2 Eq. 746.

(g) Mason v, Bateson, 26 Beav. 404.]

(A) Wood V. Ingersole, 1 Bulst. 61 ; S.

C, but ill reported, Cro. Jac. 260 ; see

also PoUex. 482 ; Hill and Baker's case,

cited 1 Bulst. 63 ; and see Saville 92, 93.
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was not certain what issue should have it. Some stress was laid on

the fact that the original devise conferred only an estate for life.

On the other hand, where (i) the testator devised to his eldest son

Blackacre, to his second son Whiteacre, and to his third son Green-

acre, in tail ; and further willed that, in case any of his said sons

should die without issue, the survivor to be each other's heir. The
eldest son died without issue ; and the question was, whether one or

both the surviving brothers should have Blackacre ? And the court,

on the first hearing of the case, was in great doubt ; but it was after-

wards holden that the surviving brothers were joint tenants; and,

although the word " survivor " was in the singular number, yet, in

sense, upon the whole matter it should be taken and construed as for

the plural number : (survivor should be each other's heir) i. e. each

survivor, i. e. all the survivors.

An instance of a bequest held void for uncertainty on account of the

vague use of the word " survivors " occurs in a modern case, [k) where

the words were, " I give to my executors the sum of £1000 upon trust

to be invested in the funds of the Bank of England, during the lives

of the survivors or survivor, for the widows of John Sayce and Thomas

Draper, to be divided between them, share and share alike." It was

contended for the two legatees that the words "survivors or survivor"

applied to the executors, and did not affect the gift to the widows, who,

*therefore, were absolutely entitled ; but Sir J. Leach, M. B,., observed

that it was impossible to put any rational construction upon the

bequest, which, therefore, was void for uncertainty.

Uncertainty is sometimes produced by the mention of several

Gift to several objccts alternatively, as in the case of a gift to A or
fi]tematively. t> n\

In the early case of Beal v. Wyman, (m) where a question arose on

(i) Hambledon v. Eambledon, 1 Leon. (I) In the case of a gift to several per-

262, Saville 92, 93, Cro. El. 164, Owen sons alternatively, there is a fatal uncer-

25 ; see also Brook, title Devise, pi. 38. tainty unless the secondly named person

(A) HoflTman v. Hankey, 3 My. & K. can be considered as intended to be sub-

376. Although the similarity of expres- stituted for the first in some event, or un-

sion seemed, in some degree, to connect less the word " or " can be changed into

this with the preceding case, yet it rather " and," which has been often vexata qucea-

belongs to the class of cases in which be- tio. (See ch. XVI.)

quests have been held to be void on ac- (wi) Styles 240, 2 Danv. 514, pi. 4 j

count of the uncertainty as to the extent [and see Marwood v. Darrell, Lee's Gas.

of interest the gift was intended to com- t. Hard. 91.]

prise.
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these words, viz. " I give and bequeath one half of my lands to my
wife, and, after her death, I give all my lands to the To"heira

heirs males of any of my sons or next of kin;" it was Sy^nsS?'"*^

contended that the words "heirs males of any" of his
"^^^ "^ '='""

sons were words certain enough to create an estate, for it was all one

as if he had said, " to the heirs males of all his sons, if they have

heirs males, or to those who have heirs males ; " (w) and the words,

" or to the next of kin," were also certain enough, being joined with

the preceding words, and should be meant to the next of kin and their

heirs males, if his sons had no heirs males : for in a will, if there b&

words to express the meaning of a testator, it is sufficient though the-

words be not apt. On the other side, it was argued that this devise

was void ; for it appeared not what heir male should have the land,

whether the heir male of his son or the heir male of his next of kin,,

for the words were disjunctive; and the court seems to have inclined

to this opinion, but how the case was ultimately disposed of does not

appear.

So, in Lowndes v. Stone, (o) where a testator, by an unattested will,.

gave the remainder of his estate to his next of kin or To "next of
kin or heir at

heir at law. The personalty was claimed by the next of law."

kin and the heir respectively ; the latter contending that the testator

used the term " heir at law " as explanatory of the former expression

meaning " such next of kin as shall be my heir at law." Lord Lough-

borough :
—" You have a fair retort upon each other. On the one

side, it is contended that 'next of kin' means 'heir at law;' on the

other, that ' heir at law' means ' next of kin.' It must be distributed

according to the statute." [But in In re Thomp*son's Trusts, (p) where,

after a life estate to A, a testator directed his real and personal estate

to be sold, and the proceeds paid, "one-third to the heirs "Heirs or next

or next of kin of B deceased, one-third to the heirs or mJ^sta^uto^

next of kin of C deceased, one-third to the heirs or next
^^'

of kin of D deceased ; " Sir G. Jessel, M. R., held that the statutory

(n) Sach, it is probable, would now be [Lord Loughborough's expressions are

held to be the construction of this devise, hardly reconcilable with the notion (2 K..

The other question, on the words " sons & J. 735) that he construed the words as

or next of kin," is more difficult. Proba- implying heirship according to the nature-

bly they would be construed as meaning of the property, and as intimating an in-

" my sons, or such other persons as may tention that the rule of the statute should

happen to.be my next of kin." prevail.

(o) 4 Ves. 649. And see 7 Sim. 363. (p) 9 Ch. D. 607.
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next of kin were entitled, they being the persons indicated by the

word " heirs " when used with reference to personalty.] (q)

Again, in "Waite v. Templer, {r) where a testator, resident in India,

To A' "or his bequeathed a share of his personalty to A, "who resided

tore, adminis- at L. when I left England, or to his heirs, executors, ad-
tratora, or . . . » >i m- t cii i 11 -tt-
^issigns." ministrators, or assigns lorever; oir L/. ohadwell, V.

C, held that A, having died in the testator's lifetime, the legacy

failed, his Honor being of opinion that the additional words were too

uncertain to create a substitutional gift.

Uncertainty sometimes arises from property being devised to the

ijeference to same uses 38 the testator's other estates, of which there are
uses of oJfter i.i t™. / \ t 1
estates, there several, that are devised to difterent uses, is) It may also
being more .111 '

, •

than one. be occasioncd by the testator s apparent misapprehension

of the law regulating the devolution of property; as in Thomas v.

Thomas, (t) where a testator, after charging his real and personal estate

with the payment of his debts, and giving it to his wife during widow-

hood, after her decease or marriage willed that all his real and perso-

nal estate " be divided aeoording to the statute of distribution in thcd

case made and provided ; " and it was held that the real estate did not

pass to the next of kin under this clause, the court thinking it not

clear that the testator intended the real estate to be distributed accord-

ing to the statutes of distribution regarding personalty, but that he

must have referred to some statute which he supposed applied to real

estate.

Id certum est quod cerium reddi potest, is a rule no less applicable to the

objects than (as we have seen) it is to the subjects of disposition ; and,

thaWevisee'ia therefore, it is no objection to a gift that it is so framed

toinedl^'' ^ ^o make the objects dependent upon some extrinsic cir-

iestator."'"^ cumstance, though it be an act performed, or even to be

performed, by the testator himself in his lifetime. As in Stubbs v.

Sargon, (m) where a testatrix directed her trustees to dispose of and

•divide the proceeds of certain property unto and *amongst her part-

ners, who should be in copartnership with her at the time of her de-

cease, or to whom she might have disposed of her business, in such

shares and proportions as her said trustees should think fit and deem

(g) See ch. XXIX.] (s) Leslie v. Duke of Devonshire, 2 B.

(r) 2 Sim. 524 ; see also Stone v. Evans, C. C. 187.

2 Aik. 86. [But Waite v. Templar was (J) 3 B. & Cr. 825.

disapproved of by Lord St. Leonards, 3 (it) 2 Kee. 258, 3 My. & Cr. 507.

H. L. Cas. 557.]
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advisable. It was objected that the gift was void for uncertainty;

but it appearing that the testatrix was, at the date of her will, ia

partnership with certain persons, to some of whom, conjunctively with
another person, she on the dissolution of such partnership, disposed

of her business. Lord Langdale, M. E., [and on appeal. Lord Cotten-

ham,J held that these latter persons were those among whom the trus-

tees were to divide the property in such shares as they might deem
advisable.

In many cases devises to several persons successively have been
contended to be void on account of the uncertainty re-

Gift to several

specting the order in which the objects are to take, (a;) nof^;^^to
"Where the devise is to several specified individuals in

"!'»' o"^"-

succession, the obvious rule is, to hold them to be entitled in the order

in which their names occur. If it be to a class of persons, constituted

such in virtue of birth, (y) as to children, sons, or brothers, (2) then

priority according to seniority of age may be presumed to be intended.

And the circumstance of a condition being imposed on the devisees has

been held not to vary the order in which they are successively entitled.

Thus, where (a) a testator devised to A and his brothers successively,,

but not to be entered on or enjoyed until one month after their mar-

riages, it was held that the devise was not (as contended) void for un-

certainty ; for as the testator named A first, who was the ddest son, the

word "successively" implied that the estate was to go to his next

brother after him ; and the court agreed that the clause about mar-

riage made no alteration in the exposition of the will, but only added

a restriction to the devise, which before was general ; and, theiefore^

if the second son had married before the eldest, yet he could not have

taken.

[On the other hand, in Thomason v. Moses, (6) where the bequest

was of the interest of a sum of money to the testator's father for life,

then to his brother for life, and then to be continued to the testator's

next nearest heir, and so on, and neither the *father nor the brother

was the testator's heir, the gift of the fund after the death of the brother

was held void for uncertainty.]

(z) See an instance of a limitation in a gifts to some other classes, such as ex-

deed held to be void on account of uncer- ecutors ; as to which wde ante p. *342.

tainty of this nature, Windsmore v. Ho- (z) Ongley v. Peale, 2 Ld. Eaym. 1312,.

bard, Hob. 313. 2 Eq. Cas. Ab. 358, pi. 8 ;
[Young v

{y) This qualification, though it may Sheppard, 10 Beav. 207.

sound strangely, seems requisite in order (a) Ongley v. Peale, swpra.

to exclude from the position in the text (i) 5 Beav. 77.]
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In Prestwidge v. Groombridge, (e) the court was called upon to put

a construction upon some very blind words, which, had
'ConstTuotion of niiiiii.
very obaoure the casc occurred a century ago, would probably have been

held to be too uncertain to create a gift. The testatrix

directed the interest of her residuary estate to be applied in defraying

the expenses of the education of her nephews, George and Charles, and

the principal to be applied either in binding them apprentices at the

age of fourteen, or to be reserved till they attained twenty-one, to com-

mence business, and added, " In the event of the elder boys George

and Charles (both or either of them) being settled before this will

comes in force, I provide thai the next boy [James or Henry) have tha

benefii, and so on." George and Charles survived the testatrix, but

'died under twenty-one. The residue was claimed by James, as being,

in the event which had happened, solely entitled. Henry claimed to par-

ticipate ; and the next of kin also put in a claim to the residue as

undisposed of. Sir L. Shadwell, V. C, held James and Henry to be

entitled. The intention of the testatrix, he considered, was to make

a, provision out of the fund for two of her brother's sons ; and if the

provision failed as to either George or Charles, that James should be

supported out of it, and if it failed as to both, Henry also should be

supported out of it.

In Powell V. Davies, (d) where M. devised a freehold estate to A
for life, and, after his decease, to be equally divided into four parts,

between one child of A, one child of B, one child of C, and one child

of D, for them to receive the rents and divide the money between them
;

and it, was his desire that the estate should never be sold out of the

family, provided that if A, C and D should never have lawful chil-

dren, his desire was that their parts should go to the next of kin. At
the date of the will, B had one child born, and the others were un-

married; but after the testator's death, each of them had several

children. It was held that the devise was not void for uncertainty,

but that the eldest child, whether male or female, of each of the four

persons, took a vested estate. Lord Langdale considered that the

absence of a devise over of the share of B, who had one child, indicated

the testator's intention that the existing child should take that share,

and that in each instance the eldest or only child should *be entitled,

[since the share vested in him immediately on his birth, and thereupon

the gift over failed.

(c) 6 Sim. 171. Wilson, 17 Sim. 204 ; Wilson ti. Wilson,

(d) 1 Beav. 532, [and see Ashburner v. 1 De G. & S. 152.
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It must be remembered, that, with respect to charities gifts may be
good, which, with respect to individuals, would be voii

charitable

We have seen that charitable bequests are not void for ^^^^ "«'
* voia lor uncer-

uncertainty in the object ;(e) and where there are two "^ntyof object-

charities of the same name, the legacy will be divided between them,

if it cannot be ascertained which was the intended object. (/) In the

case of individuals, the gift would be void for uncertainty. In one

case, however, the gift was to the first cousins of the testator, children

of his father's brother, of the name of C. : the father had two brothers

of the name of C, both of whom had children ; and the gift was held

to take effect, in favor of the children of both brothers, (g) The decis-

ion seems opposed to all the other authorities on this subject.

However, where a testator bequeathed " to the surgeon and resident

apothecary of the Dispensary at B." £19 19s. each, or any who may
hold the like situations at my decease, and it appeared there was no

apothecary, but two surgeons and a dispenser, those persons were each

held entitled ta a legacy of the specified amount, although in other

bequests the testator had used the word surgeons in the plural. (A)

Where there are in the same testamentary paper gifts to each of two

objects, one of which does not exist, it will be considered that the

objects, are not identical, and one gift will fail, though either gift

standing alone would have been a good gift to the existing object.] (i)

TV.—It is clearly not essential to the validity of a devise that all

the particulars which the testator has included in his ^j particulars

description of the subject or object of gift should be accu- S sSiSeS-mat-

rate. There need only be enough of correspondence to tibn°nMi'not

afford the means of identifying both, (k) Thus, the devise *
°°"^°

'

of a house or field, de*scribed by name, is not rendered uncertain by

(e) Unless the uncertainty be such as (g) Hare v. Cartridge, 13 Sim. 167.

to make the amount of the charitable gift (h) Ellis v. Bartrum, 25 Beav. 109.

also uncertain, Flint v. Warren, 15 Sim. (i) Lee v. Pain, 4 Hare 254 ; see also

^26. Douglas v. Fellows, Kay 114. But in In

(/) Waller v. Childs, Amb. 524 ; Ben- re Maguire, L. E., 9 Eq. 632, the existing

nett V. Hayter, 2 Beav. 81 ; In re Clergy object (a charity) got not only its own

Society, 2 K. & J. 615 ; In re Alchin's legacy, but (through cy pres) the other

Trusts, L. B., 14 Eq. 230. And see Si- also.

mon V. Barber, 5 Buss. 112, where though (i) See Purchase v. Shallis, 2H..& Tw.

the legacy was not held void, the princi- 354, 14 Jur. 403, 19 L. J., Ch. 518 ; How-

pie of dividing it does not seem to have ard v. Conway, 1 Coll. 87 ; Stephens v.

been acted upon. Powys, 1 De Q-. & J. 24.]
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its being mentioned to be in the occupation of a person who is not the

occupier ; for as the property was adequately described in the first

instance, this erroneous and unnecessary addition does not vitiate the

devise, (l) And even if it should turn out that part only of the house

or field so named was in the occupation of the person designated by

the testator as the occupant, the whole nevertheless would pass, (m)

A reference to occupancy often comes in aid of a defect or error in

the locality, and vice versa. Thus, a devise of " my lands Mistake in lo-

at Bramstead, in the county of Surrey, in the occupation
«*'i'y°fia"^-

of John Ashley," has been held to pass lands in the occupation of

John Ashley, at Bramstead, in the county of Hants, (n) Even without

the reference to the occupancy, however, in this instance the descrip-

tion would have been sufficient, for the misnomer of the county in

which a parish is situate produces no uncertainty, unless the testator

should happen to have property answering to the description in a

parish of that name in more than one county, (o)

It has even been held that a devise of houses and lands lying in the

parish of Billing, and in a street called Brook-street, is a good devise

of lands in Billing-sfo-eef, the testator having no lands in the parish of

Billing, (p)

So it is clear that a leasehold estate will pass under the description

of freehold, where the reference to its name or local situa^ Leasehold win
pass as free-

tion, and the fact of the testator having no freehold estate aoid."

answering thereto, leave no doubt of the identity
; (q) and viae versa, (r)

It has been adjudged, too, that under a devise of buildings in a

specified street, houses situate in a lane contiguous to, and opening

into, that street pass, for want of a subject more nearly answering to

the description, (s)

{I) Blague V. Grold, Cro. Car. 447, 473

;

Doe d. Danning v. Lord Cranstown, 7 M.
Thompson v. Tonson, And. 188, 2 Leon. & Wels. 1.

120. (s) Doe d. Humphreys v. Roberta, 5 B.

(ro) Chamberlaine v. Turner, Cro. Car. & Aid. 407, post; but observe that these

129. oases were before 1 Vict., c. 26, the effect

(ji) Halstead v. Searle, 1 Ld. Kaym. of which on such questions of construc-

728. tion is remarked upon post ch. XIII.

;

(o) See Owens v. Bean, Finch 395

;

[see also Baddelej v. Gingell, 1 Exch.

Brown v. Longley, 2 Eq. Cas. Ab. 416, 319, where houses in an inclosed yard

pi. 14. opening into a street, were held to be

(jj) Brownl. 131,8 Vin. Ab. 277, pi. 7. houses "within the street," so as to be

(q) Denn d. Wilkins ti. Kemeys, 9 liable to a rate imposed by statute on

East 369. " houses within the street."]

(r) Day v. Trig, 1 P. W. 286, post;
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The same principles of construction, of course, apply to objects *of

gift. It is sufficient, therefore, that the devisee or legatee in description
• J • 1 1 T • . , , o ,

of objects
IS so designated as to be distinguished from every other aii particulars

person, and the inaptitude of the particulars introduced correct.

into the testator's description is immaterial ; and this whether the ob-

ject of the gift be a corporation or an individual. Thus, a devise

" to the mayor, jurats, and town-council of the ancient town of Rye,"

has been held to be good, though they were incorporated by the name
of " the mayor, jurats, and commonalty." {£) A bequest Misnomer of

" to the fellows and demies of Magdalen College, Oxford,"
°°'*<"*»*'»«-

however, has been decided not adequately to designate Magdalen Col-

lege, whose corporate name or style is, " The president and scholars

of St. Mary Magdalen." (m) [But where money was bequeathed to

the provost and fellows of Queen's College, Oxford, to purchase books

to be added to the library, the proper name of the corporation being

" the provost and scholars, &c. :

" the corporation was held to be en-

titled, priueipally on the ground that the library belonged to the body

corporate, who were, therefore, the proper persons to make additions

to it. (x) And where a bequest to " the Westminster Hospital, Charing

Cross," was claimed by the Westminster Hospital in Broad Sanctuary,

and also by the Royal Ophthalmic Hospital, and by the Charing Cross

Hospital, Agar street. Strand, the latter was held entitled, as being

nearest to the locality mentioned, and as being a general hospital : (y)

the testator, when he intended to give to a hospital of a special char-

acter, having so named it. (a) And where the description is equally

applicable to two different objects, either of which would have been

sufficiently designated if the other had not existed, evidence is ad-

missible to remove the ambiguity, by showing which of them was

known to the testator, and (if a charitable institution) to which of

them he subscribed, (a) If this evidence fails to indicate which the

(<) Att.-Gen. v. Corporation of Eye, 1 (y) See ace. In re Alchin's Trusts, L.

J. B. Moo. 267, 7 Taunt. 546. See also B., 14 Eq. 230.

Fitz. Dev. 27, Dalisou 78, ? 8 ; 10 Eep. (z) Bradshaw v. Thomso i, 2 Y. «& C. C.

57 ; Foster v. Walter, Cro. Eliz. 106, 2 0. 295 ; and see Wilson v. Squire, 1 Y. &
Leon. 165. But as to gifts to corpora- C. C. C. 654; Smith v. Euger, 5 Jur.

tions, vide ante p. *65. (N. S.) 905.

(m) Att.-Gcn. V. Sibthorp, 2 E. & My. (o) In re Kilyerfs Trusts, L. E., 7 Ch.

107. 170; In re Fearn's Will, W. N. 1879,

[(a;) Queen's College v. Sutton, 12 Sim. p. 8.

521.

2u [*378]
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testator meant, the bequest fails, unless, as already noticed, it is chari-

table and applicable cy pres. (6)

As a general rule, Veritas nominis toUit errorem, demonstraiionis ; so

General rule *^^t where there is a person to answer the name, it *will
as to name.

be immaterial that any further description does not pre-

cisely apply.] Tiius a bequest to C. M. S. and C. E., legitimate son

and daughter of C. S., was held to be a good bequest to persons of

those names, though they turned out to be illegitimate, in consequence

of an anterior marriage of their father being established, (c) [And

the rule has prevailed, although besides a wrong or inaccurate de-

scription, one of the Christian naines of the legatee was omitted ; a

gift to " my niece Elizabeth " being held a sufficient description of

Elizabeth Jane, a great grand-niece, {d)

But nihil faeit error nominis cum de oorpore constat ; (e) and there

Misnomer of ^^^ many cases in which the description is such as to lead
individuals.

^^ ^^^ irresistible inference that the person named was not

the person in the testator's mind.] Thus, where (/) the devise was to

William PUcairne, eldest son of Charles Fitoairne, it was insisted that

the eldest son had no title, because his name was not William, but

Andrew ; nevertheless the court was of opinion that the words were

sufficient to point him out with certainty.

So {g) under a bequest to " John and Benedict, sons of John Sweet,"

James entitled a SOU named Jam£S (there being no John) was held to be
under gift to

^ ° '

Joiin. entitled. It was proved, tbo, that the testator used to

call him Jackey ; but Lord Hardwicke appears to have thought this

evidence unnecessary to establish his title.

Again, where (A) a testator gave an annuity to his brother Edward
Parsons for life, and, after his decease, the same to go

Edward, writ-
i . /-A -r. i \ i -n it-i i

ten by mistaice equally among his (hi. ir . s) cniidren, " by his present

wife;" and at the date of the will, the testator had no

brother expept one named Samuel, who had a wife and children ; but

four or five years before, he had a brother named Edward, who as

well as his wife, was then dead, which fact was known to the testator,

(6) In re Clergy Society, 2 K. & J. 615.] 4 De G. & J. 468.

(c) Standen v. Staaden, 2 Ves., Jr., (e) 11 Eep. 21, a.]

589, 6 B. P. C. Toml. 193 ;
[and see Doe (/) Pitcaime v. Erase, Finch 403; see

d. Gaines v. Eouse, 5 C. B. 442 j Giles v. also Gynea v. Kemsley, 1 Freem. 293

;

Giles, 1 Kee. 685 ; In re Blackmau, 16 Kivers* Case, 1 Atk. 410.

Beav. 377 ; Ford v. Batley, 23 L. J., Ch. {g) Dowset ». Sweet, Amb. 175.

225; Pratt v. Mathew, 22 Beav. 334. (h) Parsons v. Parsons, 1 Ves., Jr., 26S.

(d) Stringer v. Gardiner, 27 Beav. 35,
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who by the same will, gave legacies to his children. The testator had

been in the habit of calling his brother Samuel, Edward and Ned.

Lord Loughborough, without argument, held the children of Samuel

to be entitled.

In another case, (i) a bequest to the " Eev. Charles Smith, of Staple-

ton Tawney, clerk," was held to apply to one who an-•.,, /.ii ... ,
Charles, by

*swered the other parts or the description, but whose name mistake for,,,,. -, 1
Richard.

was Richard; though, it was suggested that the person

intended was Charles Smith of Romford, an officer in the army, but

who, it appeared, was dead at the date of the will, and that the testa-

tor had been informed of the fact. If the other part of the descrip-

tion, as well as the name, had corresponded with those of the deceased

Charles Smith, and the testator could have been ignorant of his death,

it would have been difficult to sustain the claim of Richard.

So where (fc) a testator bequeathed to his six grandchildren if) by

their Christian names, but the name of Ann, one of them,

was repeated, and that of Elizabeth, another, omitted, it of mistake in

, _^,. 1,1111,1 -11 Christian name
was held that iLhzabeth should take the share mistakenly

given to Ann by the repetition of her name.

Again, where (m) a testator gave to his namesake Thomas Stockdale,

the second son of his brother John Stockdale, the second son, though

not named Thomas, was held to be entitled, there being no son of that

name. The error in the name here was remarkable, as the testator, in

describing the legatee as his own namesake, had his attention particu-

larly drawn to the name.

So, under a devise to " Mary Cook, wife of— Cook," (n) a married

woman named Elizabeth Cook was held to be entitled, on evidence

showing that the testator had no other relative of the name of Cook,

and that she was the person intended. In this case the additional

description was very slight, it merely showed the devisee to be a mar-

ried woman.

In cases of this kind, however, it not unfrequently happens that

part of the description applies to one person, and part to Djgynotion

another. [Here the maxims quoted above give but little mwrthan one

help. The essence of the previous cases is that as to one
''^«™*°'-

term of the description it is applicable to no one ;, it is clearly erro-

(i) Smith V. Coney, 6 Ves. 42 ; see In children, vide post oh XXX., J 4.

re Blackman, sup. (m) Stockdale v. Bushby, Gt. Coop. 229,

(k) Garth v. Meyrick, 1 B. C. C. 30. 19 Ves. 381.

(l) As to gift to a specified number of {») Doe d. Cook v. Danvers, 7 East 299.

[*380]



676 GIFTS WHEN VOID FOE UNCBRTAINTy. [CHAP. XII^

neous. But in the cases now referred to each of the terms applie*

oorfectly, or with some degree of accuracy, to some one, and the ques^

tion is, which is wrong ? This can only be solved by considering the

general context and the surrounding circumstances, (o) and although it

has been said that the demonstration has generally prevailed over the

name, yet numerous instances will be found on both sides.

*Thus in Garland v. Beverley {p) where a testator devised land to

his nephew for life, remainder to " WiUiam, the eldest son of my said

caeeswhere nephew " for life, remainder to the issue of W. in tail

:

the name pre-
,

vailed. William was, in fact, the second son, but was nevertheless

held to be entitled. Again in Gillett v. Gane (q) where the testator

devised to his son for life, remainder to " Robert the fourth son " of

the son in fee, with an executory gift over if Robert should die under

twenty-one " to — the fifth son," and so on to those born after

the fifth; Robert Henry, in fact, was the third son, but having

attained twen<y-one was held to be absolutely entitled.

On the other hand, in Doe v. Uthwaite (r) where, after previous

Cases where limitations, the devise was to " Stokeham U., second son
the description /..,,/.,./• ., i-- •

prevailed. of A. lor lite, remainder to his issue in strict settlement,

remainder " to John IT., third son of A." and his issue in like manner

;

in fact, Stokeham was the third son of A. and John was his second,,

and it was held that the mistake was in the name, and that John and

his issue were entitled before Stokeham and his issue.

So, where there was a gift to Glare Haimah, the wife of A., whose

wife was named Hannah only, but who had an infant daughter,

named Clare Sarmah, it was held that the testator could not have had •

an infant in view when he gave a legacy to a wife, and that therefore

the wife was entitled to the legacy, (s) And where both the name and

description are almost entirely inapplicable, the general purpose of the

testator, collected from the circumstances, will sometimes point out

the object : as where there was a gift for life to Elizabeth, the natural

[(o) See oh. XIII. 114 ; Farrer v. St. Catharine's College, L.

{p) 9 Ch. D. 213. So in Pryce «. B., 16 Eq. 19 ; In re Lyon's Trusts, W.
Newbolt, 14 Sim. 354, though the name N. 1879, p. 20.

was not fully given: as to which see also (r) 3 Moore 304, 8 Taunt. 306, 3 B. &
Bemascpni v. Atkinson, Gillett ii. Gane, Aid. 632. See also Neeld v. Neeld, W.
Charter v. Charter, all cited infra. N. 1878, p. 219.

(2) L. E., 10 Eq. 29. Other cases (s) Adams v. Jones, 9 Hare 485 ; and

where the name has prevailed over the see Lee v. Pain, 4 Hare 253 ; In re Wol-
description are, Bemasconi v. Atkinson, verton Estates, 7 Ch. D. 197.

10 Hare 345 ; Garner «. Gamer, 29 Beav.
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daughter of the testator's servant, Elizabeth, a single woman, with

remainder to her children. The servant Elizabeth was a married

woman, who had an illegitimate srni John, who had died leaving

children, and a legitimate daughter Margaret, and it was held that

the children of John were entitled, and not Margaret, the circum-

stances being such as to lead to the inference, that the children *of

the illegitimate child of the servant Elizabeth, without reference to

name or sex, were the objects of the testator's bounty. (<)

The position in the will of the name of a legatee may sometimes

prevent uncertainty. Thus, in Fox v. Collins, {u) where TJneertainty

legacies were given to S. C, A. C. of St.Ives, and S. B., posMonrf

and then a legacy to A. C. of Hereford, and others, and
^^^^ "" ^

the residue was given "to the said S. C, A. C, and S. B.," it was held,

that under the last gift A. C. of St. Ives was entitled, partly on the

ground that the word "said" applied to the three persons taken

together, and that in the previous part of the will A. C. of St. Ives

was named between S. C. and S. B.]

If the ambiguity is not removed by the context and by parol evi-

dence fof the surrounding circumstances, the gift necessa- Name and de-.«,« . /.T > 1 n 1
scription even-

rily fails for uncertainty ; for direct evidence of the testa- ly balanced,

tor's intention is inadmissible. Thus in Drake v. Drake, (x) where a

testator gave a legacy to " his sister Mary Frances T. D.," and the

residue of his estate to " his niece Mary Frances T. D." and three

other persons. The testator had a sister-in-law, but no niece of that

name, though he had nieces, one of whom was named Frances Isabella

T. D., another Mary Caroline T. D., and a third Mary Elizabeth

T. D. ; there was no circumstance showing that one niece was intended

to take the share of residue rather than another, and nothing to take

it from a niece and to give it to the sister-in-law, unless, without any

evidence to prove error of demonstration, there was a rigid rule that

the name should prevail. It was therefore held in D. P. that the

gift of one-fourth of the residue failed.

The same principles are applicable for the construction of wills

(t) Byall V. Hannam, 10 Beav. 537; K. & J. 528; Hodgson d. Clarke, 4 D., F.

and see Eickit's Trust, 11 Hare 299. & J. 394; In re Nunn's Trusts, L. R., 19

(u) 2 Ed. 107. See also Doe v. "West- Eq. 331 ; Charter v. Charter, L. E., 7 H.

iake, 4 B. & Aid. 57. Other cases in L. 364 (an important case).

which the description has prevailed over (x) 8 H. L. Cas. 172, aifirming Eomilly,

ihe name are. In re Feltham's Trusts, 1 M. E., 25 Beav. 642.
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No name ex- where the devisee is not mentioned by name, but the-
cept as part of

, , , • ij
uie description, description IS composed wholly of "demonstration, as,

where the gift is to the first or second son, or to the children, of some

named person. Thus in Camoys v. Blundell, (y) (where the gift was-

te the " seaond son of Edward Weld, of Lulworth, for life," and there

was among other subsequent remainders, a remainder *to the first and

other sons of each brother, except the eldest, of Edward Weld, and also-

a remainder to Lady S., one of the sisters of Edward Weld : the facta

were, that there was no Edward Weld, of Lulworth, but there was a

Joseph Weld of that place, who had three sons and an elder brother,,

and a sister. Lady S., and there was an Edward Joseph Weld, of the

same place, (son of Joseph Weld) who had no children or elder brother,,

cmd no sister named Lady 8. ; and it was decided that the second son

of Joseph, as more perfectly answering the description, was the person

designated to take the first estate for life under the description of the-

second son of Edward.

Where the objects of gift are described by reference to locality, there-

,., ^ must be some definite local limit. Thus, a gift to persons
Case of indefl-

i i . , «
' 5> r

nite reference resident in the hospitals of or in the vicinity of C, has
tolocalitjr.

_

^
_

J >

been held void for uncertainty as to what should be said.

to be in the vicinity of C. (2)

But where both name and description correctly describe one person.

Where one the improbability of a bequest will of course not deprive
answers both , . t , . „ „ , , ii..name and de- him 01 it in lavor 01 another who answers the description'
scription he
will take, not- and (if the will were to be made afresh) has greater pro-
withstandmg '^

^ ^ ^ ^

/or
improbability, bability On his side, but is of a different name.] (a)

v.—Sometimes a testator distinctly shows an intention to create a-

Effect where trust, but does not go On to denote with sufficient clearness

Kti^'^bfi^' '^^''^ ^""^ *o ^ i*^ objects ; the effect of which obviously
uncertain.

jg^ ^^^i the dcvisecs Or legatees in trust (whom we suppose-

to be distinctly pointed out) hold the property for the benefit of the

{y) 1 H. L. Cas. 778. See also Del- hospitals of Loudon," see Wallace v. Att.-

mare v. Robello, 3 B. C. C. 447, 1 Ves., Gen., 33 Beav. 384.

Jr., 412; Holmes v. Oustance, 12 Ves. (a) Mostyu d. Mostyn, 5 H. L. Cas. 155,

279 ; Daubeny v. Coghlan, 12 Sim. 507

;

23 L. J., Ch. 925. The second of the two

In re Ingle's Trust, L. K., 11 Eq. 578

;

Christian names (John Henry) was omit-

Bristow V. BristQW, 5 Beav. 291 (where ted ; but as the testator had done the like

both fathers bore the same name). in other oases, the statement above given^

(z) Flint V. Warren, 15 Sim. 626. As is virtually correct.]

to the extent of London in a gift to " the
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person or persons on whom the law, in the absence of disposition, casts

it : in other words, the gift takes effect with respect to the legal inter-

est, but fails as to the beneficial ownership.4

As in Stubbs v. Sargon, (6) where a testatrix endorsed a promissory-

note for £2000 to Mrs. Sargon. which she acxiompanied with a letter,

declaring the note to have been given to Mrs. Sargon for her sole use

and benefit, independent of her husband, for the express purpose of

enabling her to present to either branch of her (the testatrix's) family

any portion of the principal or interest, as she might consider the most

prudent; and, in the event of the *death of Mrs. Sargon, by that

bequest the testatrix empowered her to dispose of the said sum and

interest by deed or will to those or either branch of her family she

might consider most deserving ; and that to enable her (Mrs. Sargon)

to have the sole use and power of the said sum of £2000 due by the

above note of hand, she had specially endorsed the same in her favor.

Lord Langdale, M. R., was of opinion, that the promissory note was

not endorsed and delivered 'to Mrs. Sargon for her own absolute use,

but for the purpose of the money secured by it being disposed of by

her to such parts or members of the testatrix's family as were intended

to be thereby designated. Unfortunately, the letter was so expressed,

that the objects could not be ascertained; and the trust being too

indefinite for the court to act upon, the £2000 must be treated as part

of the testatrix's personal estate. On appeal, Lord Cottenham was of

the same opinion, (e)

[In Corporation of Gloucester v. Wood, (d) one of several testa-

mentary papers contained the following words : " In a corporation of

T, -r <> /-M Gloucester v.

codicil to my will 1 gave to the corporation oi liioucester wood.

4. As to the sufficiency of words of gift Where a conveyance of a portion of grant-

to create a trust, see Bull v. Bull, 8 Conn, or's estate is made, in trust, to such per-

47 ; Vandyck v. Van Beuren, 1 Cai. 84

;

sons as his wife should appoint, and, in

Pennock's Estate, 20 Penna. St. 268
;

default of appointment, to her heirs and

Farwell o. Jacobs, 4 Mass. 634 ; Boiling assigns, reserving a life estate in the

V. Boiling, 5 Munf. 334 ; De Bruler v. grantor, on the death of the grantor the

Ferguson, 54 Ind. 549. But where there wife takes an absolute estate. Brunson v.

is a plain and positive devise, the court Hunter, 2 Hill (S. C.) Ch. 490.

will not raise an implied trust in the ex-
,
(b) 2 Kee. 255 ; see also Harland u.

ecutors to fiivor a particular devisee. Trigg, 1 B. C. C. 142 ; Eobinson v. Wad-

Hart V. Hart, 2 Desaus. 57. It would be delow, 8 Sim. 134, stated ch. XXIX. Sea

carrying the doctrine of implied trusts also cases stated ante pp. *214, et seq.

further than a court is warranted to put a (c) 3 My. & Cr. 507.

forced construction on a plain devise of a (d) 3 Hare 131.

will to favor a particular legatee. Ibid.
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£140,000. In this I wish that my executors would give ie60,000

more to them, for the same purpose as I have before named." No
codicil or testamentary paper containing any gift to the corporation

could be found j and it was decided by Sir J. Wigram that neither

legacy could be supported as a gift to the corporation for their own

use, (though he admitted that a gift to A " for a purpose " may some-

times be equivalent to a gift to A absolutely,) nor as a general charita-

ble legacy, (though it was improbable that a corporation was intended

to hold in trust for a private person) : the purposes of the gift were

therefore uncertain, and the corporation were trustees for the residuary

legatees. This decision was affirmed in D. P. (e)

So if the gift be expressly " in trust," though to be disposed of in

Where gift in such manner, and for such purposes as the donees think

diacr'etiond. fit, they are trustees, and the beneficial interest results to

the heir or next of kin :(/) and a gift " to be expended and appro-

priated in such manner as the donees, or a majority of them, shall in

their discretion agree upon," would prolfebly without the words " in

trust," produce the same result.] (g)

*For technical language, of course, is not necessary to create a

trust. It is enough that the intention is apparent. [In considering

the question, what expressions, though informal, are sufficient to mani-

fest that intention, it will be convenient to deal separately with the

cases (1) on precatory trusts, and (2) on words purporting to declare

the purpose of the gift.]

It has been long settled, that words of recommendation, request,

1. Precatory entreaty, wish, or expectation, addressed to a devisee or
*™*'''

legatee, will make him a trustee for the person or persons

in whose favor such expressions are used
;
provided the testator has

pointed out, with sufficient clearness and certainty, both the subject-

matter (h) and the object or objects of the intended trust.5

(e) 1 H. L. Cas. 272, and see Aston v. [(A) See In re Pinekard's Trust, 4 Jur.

Wood, L. E., 6 Eq. 419 ; Briggs v. Penny, (N. S.) 1041, 27 L. J., Ch. 422 ; Beeves v.

3 De G. & S. 525, 3 M. & Gord. 546, with Baker, 18 Beav. 373; Macnab v. "Whit-

whioh cf. Stead v. Mellor, 5 Ch. D. 225. bread, 17 Id. 299 ; Smith v. Smith, 2 Jur.

(/) Fowler v. Garlike, 1 K. & My. 232. (N. S.) 967 ; Hood v. Oglander, 34 Beav.

See also Buckle v. Bristow, 10 Jur. (N. S.) 523.]

1095. 5. As to trusts created by precatory

(g) Per Wood, V. C, Buckle v. Bris- words in a will, see Story Eq. Jur., §

tow, swp.; cf. Gibbs v. Eumsey, 2 Ves. & 1068, ei seq.; Hill on Trustees 73 ; Wms.
B. 294. Ex'rs (6th Am. ed.) 143, note y; Perry on
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Thus, in Massey v. Sherman, (i) where a testator devised copyholds
to his wife, not doubting that she would dispose of the same to and
amongst his children as she should please, this was held to be a trust

for the children, as the wife should appoint.

Trusts, § 112, et seq. ; 2 Eedf. on Wills

415 ; and for a careful and thorough

review of the American cases on this

subject, 2 White & Tud. L. C. Eq. 1857,

it, seq., notes to Harding v. Glyn, 1 Atk.

469. Of such phrases Woodbury, J.,

says, in Erickson v. Willard, 1 N. H.
217: "The words 'desire,' 'request,'

' recommend,' ' hope,' ' not doubting,' * *

are to be construed as commands clothed

merely in the language of civility and

they impose on the executor a duty which

courts have in frequent instances en-

forced." But it is to be observed that

" where a testator makes an absolute de-

vise or bequest, mere precatory words of

•desire or recommendation annexed will

not in general convert the devisee or

legatee into a trustee, unless indeed it

appear afSrmatively that they were in-

tended to be imperative," Sharswood, .!.,

in Burt V. Herron, 66 Penna. St. 400;

and further that " no commendatory

terms of a will expressing a ' wish,' ' will,'

'desire,' &c., are sufficient to create a

trust unless there be certainty as to the

parties to take and what they are to

take," Semmes, J., in Lines o. Darden, 5

Ela. 51. So, too. Church, C. J., in Gil-

bert V. Chapin, 19 Conn. 342: "No trust

will be raised by expressions in a will

importing recommendation, hope, confi-

dence, desire, &c., unless there be cer-

tainty as to the parties who are to take

;

nor if a discretion whether to act or not

be left with a, devisee or so called trus-

tee." See Harrison v. Harrison, 2 Gratt.

1. " But such expressions are not always

imperative ; they are deemed to be flexi-

ble in character, and must yield, if the

imputed interpretation be against the

rules of law, or so inconsistent with other

provisions in the will that both cannot

stand together, or if it appear from the

whole will and the nature of the property,

that the testator meant to depend on
the justice and gratitude of the donee,

or reposed in him a power to execute

the supposed trust or not at his dis-

cretion." Tuck, J., in Negroes v. Plmn-
mer, 17 Md. 165, 176 ; see, too, Brunson
V. King, 2 HiU (S. C.) Ch. 483. The
word "desire" has been held to raise

a trust. Van Dyck v. Van Beuren, 1

Caines E. 84 ; Erickson v. Willard, 1 N,
H. 217; Burt v. Herron, 66 Penna. St.

400. So, too, "it is my will that," Whit-
ing V. Whiting, 4 Gray 240. So, too,

" wish and desire," Brasher v. Marsh, 15

Ohio St. 103 ; see also Cook v. Ellington,

6 Jones Eq. 371 ; but see, contra, Lines v.

Darden, 5 Fla. 51, where it was declared

to be the "wish and desire" of the tes-

tator that each grandchild should receive
" a portion ; '' and also Brunson v. King,

2 HiU (S. C.) Ch. 483, 490, where it is

said that the court will not " do violence

to the general intent" in order to create

a trust where the words used were " it is

my wish.'' So, too, "wish and will," Mc-
Eee's Adm'r v. Means, 34 Ga. 349. So,

too, " in the full confidence that," Warner
V. Bates, 98 Mass. 274; "with full confi-

dence that," Bull V. BuU, 8 Conn. 47;
" having the utmost confidence that," In-

gram V. Eraley, 29 Ga. 553 ;
" having im-

plicit confidence," Steele v. Levisay, 11

Gratt. 454 ;
" having full confidence that,"

was also so held in Coates' Appeal, 2

Penna. St. 129, and in McKonkey's Ap-

(i) Amb. 520
;

[S. C, nom. Macey v. Baker, 18 Ves. 476

;

Shurmer, 1 Atk. 389.] See also Wynne v. 2 LI. & Go. 465.]

Hawkins, 1 B. C. C. 179
;

[Parsons v.

Malone v. O'Connor,
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So, in Pierson v. Garnet, (k) where a testator gave his residuary

Pieraon v. Gar-
pei^on^l estate, in trust for A for life, subject to certaio

"*'• annuities, and after payment of the annuities, the testator

peal, 13 Id. 253, but these cases were

both overruled by a third case on the

same will, Pennock's Estate, 20 Id. 268.

So, the words, "in the belief that," were

held to raise a trust in Van Amee v,

Jackson, 35 Vt. 176 ; and the word " rec-

ommending," Gilbert v. Chapin, 19 Conn.

342 ; but see, contra, EUis v. Ellis, 15 Ga.

296 ; and even the word " allow," Hunter

V. Stembridge, 12 Ga. 192. To the same

effect in many cases words giving discre-

tionary power have been held to impose

a trust. Thus a gift to A "for the sup-

port of herself and her nephews and

nieces * * * and such other persons

as she from lime to time may wish and

request to be members of her family,''

Harper v. Phelps, 21 Conn. 257, (which

was, however, held to be too uncertain to

be executed;) or "in trust for and to be

divided among his children in such man-
ner and at such times as he thinks best,"

Preedle/s Appeal, 60 Penna. St. 344; or

"to be disposed of in such manner as she

may think proper for the benefit of the

family * * * as near equal as can

be," Ward v. Peloubet, 2 Stockt. 304;

Little V. Bennett, 5 Jones Eq. 156; or

"to be disposed of by her and divided

among my children at her discretion,"

Collins V. Carlisle, 7 B. Mon. 14 ; or " to

her discretion do I intrust the education

and maintenance of my children," they

to be maintained after her death out of

the profits of the estate given, Lucas v.

Lockhart, 10 Sm. & M. 466. Moreover,
" a power of disposition limited to a class in

all creates a trust, where the property

which is given is certain and the objects

to which it is given ai-e also certain,"

Pierson v. Gamett, 2 Bro. C. C. 38 ; Duer,

J., in Dominick v. Sayre, 3 Sandf. 559;

Heard v. Sill, 26 Ga. 312. But such

power must be executed by the party

named, it cannot be delegated. Withers

0. Yeadon, 1 Bich. Eq. 324. On the

other hand, " desire and hope " have been

held insufficient to raise a trust, Hess v.

Singler, 114 Mass. 56. So, too, "wish

and desire," Negroes Chase v. Plummer,

17 Md. 165; so, too, "hoping and be-4

lieving," Van Duyne v. Van Duyne, 2

McCart. 503, reversing 1 McCart. 397;

so, the words "no doubt she will make
distribution," &c., Kinter v. Jacobs, 43

Penna. St. 445 ; so, " to be hers forever

* * * to be disposed of as she may
think proper amongst her children,"

Thompson v. McKisick, 3 Humph. 631

;

or " for her support and the support and

education of my children," Paisley's Ap-
peal, 70 Penna. St. 153 ; or " to be used

and applied by her to the maintenance,

support and education of my children

* * * but without being called upon to-

give any account of the manner * * *

&c., * * * as it is my wish that she should

have the absolute control," Biddle's Ap-
peal, 80 Penna. St. 258. And in Eeid v.

Blackstone, 14 Gratt. 363, it was doubted

whether the words, "I wish you to take

the negroes to Penn'a where they will be

free," created a trust in favor of the

negroes ; but in Negroes Chase v. Plum-

mer, 17 Md. 165, it was held that the

words, "it is my wish and desire, in case

my sister M. die without issue that she

shall will and devise all my negroes to

be free," &c., did not create a trust in

favor of the negroes. But an absolute de-

vise to A, " for her maintenance and sup-

port, and for the maintenance and sup-

port of our children," will not create any

trust for the children, Ehett v. Mason, 18

Gratt. 541.

(k) 2 B. C. C. 38, 226
;
[and see In re O'Bierne, 1 J. & Lat. 352.]
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gave the residue to A, his executors, administrators, and assigns, add-

ing, " and it is my dying reqiiest to the said A, that if he shall die

without leaving issue living at his death, the said A do dispose of what

fortune he shall receive under this my will, to and among the descendants-

of my late aunt, A. C, his grandmother, in such manner and propor-

tion as he shall think proper ;
" it was held by Sir L. Kenyon, M. R.,.

and afterwards by Lord Thurlow, that the effect of the will was to

create a trust for the descendants in the described event.

Again, in Malim v. Keighley, (Z) where a testator in certain events-

and subject to certain trusts, bequeathed the residue of Maum *.

his personal estate to his surviving daughter, and such ^^'sWey.
,

bequest was followed by these words :
" hereby recommending to such*

daughter to dispose of the same after her own death, and the *deter-

mination of the several trusts aforesaid, unto and among the children

of my daughter A- and my nephew I., desiring that his reputed-

daughter C. may be considered as one of his children." The surviv-

ing daughter died without exercising the power, and Sir E. P. Arden,,

M. E., aud [Lord Loughborough] held, that a trust was created in

favor of the children of the daughter and nephew.

So, in Birch v. Wade, (m) where a testator after giving the residue

of his real and personal estate in trust for his wife for life, and then

in trust for other persons for life, and after disposing of two-thirds

absolutely, added, " It is my will and desire, that the other third part

of the principal of my estate and effects be left entirely at the disposal

of my dear and loving wife among such of her relations as she may

think proper." The wife died without making any disposition, and

Sir W. Grant, M. R., considered it to be clear that the testator intended

his wife's relations to have the benefit of the disposition. Her next

of kin at her death, therefore, were held to be entitled, (n)

So, in Prevost «.' Clarke, (o) a testatrix gave the residue of her pro-

perty equally between her sons and daughter; and, after Prevost*.

directing the share of the daughter to be invested in pub-
^'™^*-

(I) 2 Ves., Jr., 333, 529 ; see also Paul 246 ; Bales v. England, Pre. Ch. 202 ;.

t). Compton, 8 Ves. 380
;
[Ford «. Fowler, Harding v. Glyn, 1 Atk. 469; Earl of

3 Beav. 146 ; Knott v. Cottee, 2 Phil. 192

;

Bute v. Stuart, 2 Ed. 87, 1 B. P. C. TomL

Cholmondeley v. Cholmondeley, 14 Sim. 476 ; Wright v. Atkins, 19 Ves. 299,.

590 under the circumstances in Meggi- [Cooper 111, rev. in D. P. Sugd. Law of

son V. Moore, 2 Ves., Jr., 630, "recom- Prop. 377;] Gary u. Gary, 2 Scho. & L»

mend " was held not to create a trust.] 189 ; Forbes v. Ball, 3 Mer. 441 ; Hor*

(m) 3 Ves. & B. 198. wood v. West, 1 S. & St. 387.

(n) See also Brest v. Offley, 1 Ch. Bep. (o) 2 Mad. 458.
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lie securities, &c., added, " Convinced of the high sense of honor, the

probity and affection of my son-in-law, E. C, I entreat him, should

he not be blessed with children by my daughter, and survive, that he

will leave at his decease to my children and grandchildren the share

of my property I have bestowed on her." Sir J. Leach, V. C, was

•clearly of opinion that these words created a contingent trust (subject

to the power of selection) in favor of the children and grandchildren.

[Again, in Pilkington v. Boughey, (p) the testator, after reciting

a4ifcington v.
^^^^ ^^ ^^^ purchased an estate for a particular charitable

jBonghey.
purpose, devlsed it upon such trusts as certain persons

should in her, his or their discretion, direct or appoint, but he trusted

they would exercise such power in doing such charitable acts as they

knew he would most approve of. It was held that a gift for charity

"was clearly pointed out, so that a trust would have attached if the

purpose had been legal.

In Foley v. Parry, (q) the testator gave property to his wife *for life,

with remainder to his nephew for life, and then stated it
".Foley V, Parry.

to be his particular wish and request, that his wife, and

another person who took nothing under the will, should superintend

and take care of the education of the nephew, so as to fit him for any

respectable employment; and it was decided by Lord Brougham,

^affirming the decision of Sir L. Shadwell, that the nephew was entitled

ta be educated and maintained out of the income of the property given

to the widow till he attained the age of twenty-one : the duty was to

be performed by means of the fund given.

So,] in Broad v. Bevan, (r) where the testator ordered and directed

his son J. (to whom he gave all his real and personal estate) to take

care and provide for his (the testator's) daughter A, during her life

—

Sir T. Plumer, M. R., was of opinion that the daughter was entitled

to have a provision made for her out of the residue, in addition to an

annuity of £5 which was bequeathed to her.

[Trusts, or powers in the nature of trusts, have also been held to be

other oases of created by the following expressions :—" I desire him to

creating; atrust. give
; " (s) " I hereby request

;
" (<)

" empower and author-

[(p) 12 Sim. 114. lained by him was held not to operate

(q) 5 Sim. 138, 2 My. & K. 138.] after his death.

(r) 1 Euss. 511, n. [See also Wilson (s) Mason v. Limbery, cited in Vernon

•». Bell, L. B., 4 Ch. 581, where the devise v. Vernon, Amb. 4.

4)eing to the son for life, a direction that (t) Nowlan v. Nelligam, 1 B. C. C.

^lis sister should reside with and be main- 489 ; Shelley v. Shelley, L. R., 6 Eq. 540.
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ize her to settle and dispose of the estate to such persons as she shall

think fit by her will, confiding in her not to alienate the estate from
my nearest family ;"(m) "advise him to settle ;"(«) "my dear-

daughters, is, that you do give my granddaughter £1000, this is my
last wish; "(2/) "require and entreat ;"(z) "trusting that he will

preserve the same, so that after his decease it may go and be equally

divided, &c. ;
" (a) " well knowing ; " (6)

" under the conviction that

she will dispose, &c. ;
" (c) " to apply the same ; " {d} and by a direction

to trustees to convey to the eldest son at twenty-one, " but so that the

settlor's wish and desire may be observed, which is hereby declared,

that the other children may be allowed to participate." (e)

*But] if the testator's language amounts merely to a general expres-

sion of good will towards the objects in question, and does
jj^^.^

not intimate any definite disposing intention in their favor,
ni^jjjft g^I

as where he adds, "I have no doubt but A. B. (the legatee)
**™'-

will be kind to my children," such words are inoperative to qualify

the legatee's interest. (/) And the same construction has prevailed in.

some instances in which the indefiniteness was of a less palpable char-

acter, as where a testator gave leasehold estates at S. to his brother J..

H. forever, " hoping he will continue them in the family. (^)

[Expressions sufficient per se to create a trust may be deprived of

their effect by a context expressly declaring, {h) or by
j)o„^tf„i ^^_

implication showing that no trust was intended ; as, if a |f^edbycon-

testator, after settling a fund on his daughters and their
**^'-

children, by codicil revokes that bequest on account of the inconven-

ience of having the money tied up, and leaves the property "to b&

disposed of by the husbands for the good of their families
: " no trust

(u) Griffiths v. Evan, 5 Beav. 241. The 3 M. & Gord. 546
;
per Wood, V. C,

devise to the donee of the power was in Johns. 289. But see per Jessel, M. K., 5

tail. If it had been in fee, a trust would Ch. D. 227.

scarcely have been created without the (c) Barnes v. Grant, 26 L. J., Ch. 92, 2
word "confiding;" see Brook v. Brook, Jur. (N. S.) 1127.

3 Sm. & Gif. 280 ; Alexander v. Alexan- (d) Salusbury v. Denton, 3 K. & J. 529.

der, 2 Jur. (N. S.) 898. (e) Liddard v. Liddard, 28 Beav. 266.

(x) Parker v. Bolton, 5 L. J. (N. S.), (/) Buggens v. Yeates, 8 Vin. Ab. 72,.

Ch. 98. pi. 27. [See also In re Bond, 4 Ch. D.

(y) Hinxman 0. Poynder, 5 Sim. 546. 238.]

(z) Taylor v. George, 2 Ves. & B. 378. (g) Harlaud v. Trigg, 1 B. C. C. 142.

(a) Baker v. Mosley, 12 Jur. 740. [(A) Young v. Martin, 2 Y. & C. C. 0.

(J) Briggs V. Penny, 3 De G. & S. 539, 582.
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will be created in favor of the wives and children ; otherwise the

inconvenience complained of would continue, (i)

And where the- words of a gift- expressly point to an absolute

Where the enjoyment by the donee himself, (j) the natural con-

donee'alibso- structioD of Subsequent precatory, (k) words is that they

tory wor& do express the testator's belief or wish without imposing a
not create a
trust. trust.

Thus,] in Meredith v. Heneage, (t) where the testator, after having

Meredith*. given his real and personal estate in the fullest terms to
Heneage.

j^jg ^jfg^ declared that he had devised the whole of his

real and personal estate to his wife, "
unfettered and wnlvmited" in full

«onfidence, and with the firmest persuasion that in her future disposi-

tion and distribution thereof she would distinguish the heirs of his

late father by devising and bequeathing the whole of his said estate

together and entire to such of his said father's heirs as she might think

best deserved her preference j it was held in D. P. that the wife was

absolutely entitled for her own benefit, Lord Eldon considering that

the testator intended to im*pose a moral but not a legal obligation on

his wife ; for which he relied much (as did also Lord Eedesdale) on

the words " unfettered and unlimited." Lord Eldon also adverted to

the great difficulty of reconciling the testator's direction that the estate

should go " entire " with his direction respecting its " distribution."

So, in Wood v. Cox, (m) a testatrix gave all her estate, real and

personal, to A (and B, their.) his heirs, executors and
Wood V. Cox.

. .

assigns, "for Ms and their own use and benefit for ever,

trusting and wholly confiding in his honor that he will act in strict

conformity to my wishes." And she appointed A and B executors.

On the same day the testatrix executed a testamentary paper, by which

she gave several annuities and legacies, (among others a legacy of

£100 to her father, who was her sole next of kin,) and which con-

cluded with the following words in the testatrix's handwriting:

(i) Alexander v. Alexander, 2 Jur. Irvine v. Sullivan, L. E., 8 Eq. 673 ; and

(N. S.) 898, not appealed on this point, 6 per Wood, V. C, Godfrey v. Godfrey, 2^

D., M. & G. 593. See also Shepherd v. N. E. 1.6.

Nottidge, 2 J. & H. 766 ; Eaton v. Watts, (A) Seeas, if the words are imperative,

Ii. E., 4 Eq. 151 ; M'Cormick v. Grogan, Bonser v. Kinnear, 2 Gif. 195 ; Evans v.

L. E., 4 H. L. 82. Evans, 12 W. E. 608 ; Curtis v. Graham,

(j) "Absolute" properly means not Id. 998.]

only unlimited in estate, but unfettered {i) 1 Sim. 542, 10 Pri. 306.

by trust or condition. Per James, V. C, (m) 1 Kee. 317.
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" Such is the will of Sarah Compton." The words " and B their,"

originally written in the will, were obliterated by the direction of the

testatrix. Lord Langdale, M. E., held that A was a trustee for the

next of kin, [but his decision was reversed by Lord Cottenham, (?i)

who said that to make A a trustee of the whole property, the words
'' for his own use and benefit " must be expunged from the will, or,

by reason of some irresistible evidence derived from other parts of the

testamentaiy disposition, treated as if they had never been inserted, a

construction which nothing but absohde necessity could justify.

In Johnston v. Rowlands, (o) the gift was to the testator's wife, to

be disposed of " by her will in such way as she shaM think Johnston ».

proper" but he recommended her to dispose of one ^°^i«»'J8-

moiety among her own relations, and the other among such of his own
as she should think proper. Sir J. K. Bruce, V. C, said, " That the

word ' recommend ' may amount to a command in a particular instru-

ment, and may create a binding trust, is certain. It is equally certain

that the word is susceptible of a different interpretation, of an inter-

pretation consistent with the legal and equitable power of the person

recommended to depart from the recommendation." He thought that

no trust was created.

And in Webb v. Wools, (p) where the gift was " to J.,,her execu-

*tors, administrators and assigns, to and for her and iheir webbu.Woois,
' o ^ J the principle

own use and benefit, upon the fullest trust and confidence recognized.

reposed in her that she shall dispose of the same to and for the joint

benefit of herself and my children," Sir R. Kindersley, V. C, said

that if he put on the latter part of the sentence a construction which

would have the effect of creating a trust for the benefit of the children,

he should make the two branches of the sentence contradictory ; but

he might fairly say that the latter part was not introduced for the

purpose of creating any trust, but merely for the purpose of declaring

that, giving all his property to J. for her own use and benefit, he

reposes full confidence that she will dispose of it for the benefit of

herself and children, without imposing any obligation which the court

could enforce.

[(n.) 2 My. & Cr. 684. See also Irvine bearing on the subject, Winch v. Brutton,

». Sullivan, L. K., 8 Eq. 673, a very simi- 14 Sim. 379 ; Bardswell v. Bardswell, 9

lar case. Sim. 319 ; Williams v. Williams, 1 Sim.

(o) 2 De G. & S. 356. (N. S.) 358, post *394 ; Huskisson v. Bridge,

Ip) 2 Sim. (N. S.) 267. See also White 15 Jur. 738 ; Fox v. Fox, 27 Beav. 301

;

V. Briggs, 15 Sim. 33 ; Pamall v. Pamall, Green v. Marsden, 1 Drew. 646 ; M'Cul-

9 Ch. D. 97 ; and the following cases loch v. M'CulIooh, 11 W. E. 504.
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It remains to notice the case of Ware (or Wace) v. Mallard, (g) where

Ware v. Mai- the tcstator devised aud bequeathed all his real and per-
lard, contra;

gQ,-ia][ property to his wife, her hdrs, exe&dors, administra-

tors or assigns, to and for her sole use and benefit, in full confidence

that she would in every respect appropriate and apply the same unto

and for the benefit of all his children. Sir J. Parker, V. C, decided

that the widow took a life estate with a power of appointment among

the children. No reasons are reported. If the words " in full confi-

dence," &c., created a trust, it is difficult to see how the widow could

take any beneficial interest whatever : and if they did not, it is equally

difficult to understand how she could be entitled to less than the whole.

The authority of the Y. C. has given some currency to this decis-

ion, (r) But the better opinion is, that in such a case no
—ques one

.

^^g^^ jg imposed on the widow. Thus, in In re Hutchin-

son and Tenant, (s) where a testator gave all his real and personal

estates to his " dear wife absolutely, with full power for her to dispose

of the same as she may think fit for the benefit of my family, having

full confidence that she will do so," it was held by Sir G. Jessel, M. K,.,

that the wife took absolutely. He considered the case undistinguish-

able from Lambe v. Eam^, (i) where a testator gave his estate to his

widow " to be at her dis*posal in any way she may think best for the

benefit of herself and family,"—upon which a strong opinion was

expressed by the L. JJ. that no trust was created ; but assuming that

there was, it could not be extended to mean a trust for the widow for

life with remainder for the children in such shares as she might think

fit to direct.
'

It should be observed that in some of the cases where Sir J. Parker's

construction has prevailed there has been a reference to the donee's

death as the time when the recommended disposition was to take

efiect
;
(w) and this may have been taken as marking the point of time

(g) 21 L. J„ Ch. 355, 16 Jur. 492. exclusively to the words " confidence "

(r) Gully V. Cregoe, 24 Beav. 185; and "residuary estate?" There was at

Shovelton v. Shovelton, 32 Beav. 143

;

least nothing said about a life estate.

Curnick v. Tucker, L. K., 17 Eq. 320 ; Le (a) 8 Ch. D. 540.

Marohant v. Le Marchant, L. E., 18 Eq. («) L. E., 6 Ch. 597. See also Maokett

414. Qu. whether in Curnick v. Tucker ». Mackett, L. E., 14 Eq. 49. See these

a dustvm of Kindersley, V. C, in Palmer cases referred to again, post.

V. Sinunonds, 2 Drew. 221, was correctly («) Gully v. Cregoe, 24 Beav. 185 ; Le
interpreted as a surrender by him of the Marchant v. Le Marchant, L. E., 18 Eq.

principle which he enforced in Webb v. 414 ; Cholmondeley v. Cholmondeley, 14

Wools. Were not his remarks directed gim. 590 (but here the words were only>
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when the mterest of the other beneficiaries was to commence, as well

as negativing the widow's right to dispose of the carpus in her life-

time, (a;) But the distinction is discountenanced by Meredith v. Hene-

age, and Johnston v. Rowlands, and in expressing his dissent from the

construction in question, Sir G. Jessel drew no distinction between the

cases where such a reference existed and where it did not.

And with regard to the general question of precatory trusts {i. e.,

where the terms used do not expressly point to an absolute111 1 - i/»\n 1 1 Limits of the
enioyment by the donee himseii.) 1 the courts seem to be doctrine of pre-

->
"I

•' 'J-i catory trusts.

sensible that they have gone far enough in investing with

the efficacy of a trust loose expressions of this nature, which, it is

probable, are rarely intended to have such an operation, (y) Accord-

ingly we find, of late, a more strict and uniform requisition of defi-

niteness in regard to both the subject-matter and objects of the intended

trust," than can be traced in some of the earlier [and a few of the more

modern] adjudications.

Thus, 'in Curtis v. Rippon, (2) where a testator gave all his real and

personal estate to his wife, trusting that she would, in instances of
I" ^ .11 11 words beingf

love to the children committed to her care, make such use too indefinite
'

, ,
to create a

of it as should be for her own and their spiritual and *""'•

temporal good, remembering always, according to circumstances, the

church of God and the poor. Sir J. Leach, V. C, held the wife to

be absolutely entitled, the testator's intention evidently being to leave

the children dependent on her.

So, in Abraham v. Alman, (a) where a will contained the *following

passage : " I do likewise will and bequeath to my only son J. the

sum of £60 sterling per year forever ; also to provide for the two

daughters of my child H. E., namely, S. E. and E, E., and the re-

mainder of my property to the two children of my daughter S. A."

Lord Gifford, M. R., held that the words in question did not create a

trust on the £60 a year, or the remainder of the property bequeathed

to the children of S. A. ; the former was a distinct, independent be-

quest ; and it was not clear that the testator intended to make a pro-

vision for the daughters of H. E. out of the latter ; the court had no

" to be hers independent of her husband " "recommendation " not to do so.

—as to which see also Stubbs v. Sargon, (y) See this opinion adopted by James,

3 My. & Cr. 513). L. J., Lambe v. Eames, L. E., 6 Ch. 599.]

(x) In Hart v. Tribe, 18 Beav. 215, 1 (z) 5 Mad. 434.

D., J. & S. 418, there was an express (a) 1 Buss. 509.

2X [*392]



690 GIFTS WHEN VOID FOR UNCBRTAINrT. [CHAP. XH.

means of determining what that provision was to be, [or in what man-

ner or out of what fund to be made.]

Again, in Sale v. Moore, (6) wherea testator bequeathed the remain-

der of what he should die possessed of, after payment of debts and

legacies to his dear wife, adding, " recommending to her, and not

doubting, as she has no relations of her own family, but that she will

consider my near relations, should she survive me, as I should consider

them myself in ease I should survive her." In a preceding part of

the will, the testator had assigned as a reason for his not leaving his

brother and sister anything, that they were provided for, and that he

could not do so without taking from his wife's property, who was more

in need of it.—Sir A. Hart, V. C. held that the effect of the whole

was, that no trust for the relations was created.

So, in Hoy v. Master, (c) where a testator willed the whole of his

property to his wife for life, and that, after her decease, one-third

should devolve to his beloved daughter M., and that the other two-

thirds should be at the sole and entire disposal of his said wife, L. B.

;

"trusting that, should, she not marry again and have other children,

her affection for our joint ofispring, the said M. B., would induce her

to make her said daughter her principal heir." The wife did not

marry again, and disposed of her property to a stranger ; whereupon

it was claimed by the daughter, on the ground that the wife had a life

interest only, with a power of appointment in favor of the children

of any future marriage, with an alternative trust for the daughter

absolutely. But Sir L. Shadwell held that the wife took the two-

thirds absolutely.

Again, in Lechmere v. Lavie, (d) where a testatrix made a codicil

to her will in the following words :
—" I hope none of my children

will accuse me of partiality, in having left the largest *8hare of my
property to my two eldest daughters, my sole motive for which was

to enable them to keep house so long as they remain single ; but, in

case of their marrying, I have divided it amongst all my children. If

they die single, of course they vdll leave whM they have amongst their

brothers and sisters, or their children." Sir J. Leach, M. R., consid-

ered that these words were not intended to create an obligation upon

the two eldest daughters, as they applied not simply to the property

given by the testatrix, but to all property which the daughters might

(6) 1 Sim. 534 ;
[See also Beeves v. (o) 6 Sim. 568.

Baker, 18 Beav. 373.] (d) 2 M7. & K. 197.
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CHAP. XII.] WHAT WOEDS WILL CREATE A TRUST. 691

happen to possess at their deaths, leaving what she gave by her will

at their disposition during their lives, and extending to property

which might never have belonged to her, and wanting altogether cer-

tainty of amount.

It is submitted, however, that the uncertainty in regard to the

subject of gift arose, not from the testatrix having combined in the

trust with her own property that of her daughters themselves, which

she could not dispose of, (e) but from the absence of any clear indica-

tion of intention that the trust was to affect all the property which the

daughters derived from the testatrix. The expression " what they

have" would seem to imply that the legatees might dispose of, as

absolute owners, any part they chose, and that the trust should apply

•only to what remained. This brings the case within the principle of

Wynne v. Hawkins, (/) where a testator bequeathed what he should

leave behind him to his wife, " not doubting that she would dispose

of whai should be left, at her death, to their two grandchildren." Lord

Thurlow said that the words " not doubting " would be strong epough

;

but that where, in point of intent, it was uncertain what property

was to be given, and to whom, the words were not sufficient, because

it was doubtful what the confidence was which the testator had reposed

;

and, where that did not appear, the scale leaned to the presumption

that he meant to give the whole to the first taker.

So, in Horwood v. West, [g) where a testator recommended his wife

to give by her will what she should die possessed of under his will in

a certain manner—Sir J. Leach, V. C, assumed, that if these words

had been uncontrolled by the context, the trust must have been void

for uncertainty ; but he thought that it was evident, from a direction

in the will to the wife to secure to her*self, on a second marriage,

whatever she should possess by virtue of his will, that the testator

intended the trust in question to be co-extensive with such direction,

i. e. to extend to all the property the wife derived from the testator.

It should be observed, however, in regard to the objection of uncer-

tainty, that the preceding cases, though frequently referred to as if they

were the subject of a peculiar rule, merely require, in common with

all others, that the intention of the testator should be manifested with

sufficient certainty to enable the court to act judicially upon it.

[(e) As to this, see Lefroy v. Flood, 4 (/) 1 Bro. C. 0. 179. As to cases of

Ir. Ch. Bep. 1, 12.] this class, vide ante pp. *362, *363.

(g) 1 Sim. & St. 387.
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So, in Ex parte Payne, (i) where a testator, after devising the prop-

erty in question to his daughter in fee, proceeded to declare that the

estate was intended as some reward for her attention to him, and was-

kept separate from the other interests she would take under his will a&

a testimony thereof. And he directed his daughter to keep the-

premises in good repair ; and in case she should nia:py, he strongly

recommended her to execute a settlement of the estate, and thereby to

vest the same in trustees, to be chosen by her, for the use of herself

for life, with remainder to her husband for life, with remainder to the

children she might happen to have, or to moh other uses as his daughter

should think proper, to the intent that the said estate, in the event of

her marriage, might be effectually protected and secured. The ques-

tion, on petition, was, whether the daughter (who was unmarried)!

could make a good title to the devised property' in fee. It was con-

tended for her that she could, for that neither the persons to take nor

the estates themselves were certain ; and that, even if the daughter

married, she might limit the estate to such uses as she thought proper :

and of this opinion was Lord Abinger, C. B.

[And in Williams v, Williams, (k) where the testator by his will

wmiamau. bequeathed property to his wife absolutely for her own
Williams. ^g jjjj^j benefit, and subsequently in a letter to her, wrote

as follows : " I hope my will is so worded that everything that is not

in strict settlement you will find at your command. It is my wish

that *you should enjoy everything in my power to give, using your

judgment where to dispose of it amongst your children when you can

no longer enjoy it yourself, but I should be unhappy if I thought it

possible that any one not of your family should be the better for what

I feel confident you will so well direct the disposal of." It was held

by Lord Cranworth, V. C, that no trust was created : he thought the

words of the codicil could not operate to cut down the absolute interest

(i) 2 Y. & C. 636 ; see also Knight v. force of which requisition must, however,

Knight, 3 Beav. 148 ;
[S. C, nom. Knight depend on circumstances, Bonser v. Kin-

V. Boughton, 11 01. & Fin. 513, 8 Jur. near, 2 Gif. 195 ;) Quayle v. Davidson, 12

923 ; Lefroy v. Flood, 4 Ir. Ch. Kep. 1, Moo. P. C. C. 268 ; Maud v. Maud, 27

(in which great reliance was placed on Beav. 615 ; Scott v. Key, 35 Beav. 291 (as

the fact that the approbation of the de- to one-third) ; but see Malone v. O'Con-

visee was required to the conduct of the ner, 2 LI. & Go. 465.

persons claiming as eesiwis que trust; the (k) 1 Sim. (N. S.) 358.
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given to the wife : but he relied chiefly on the uncertainty of the

objects to whom the precatory words referred.] Q)
It will be observed that in all these cases the consequence of hold-

ing the expressions to be too vague for the creation of a trust was, that

the devisee or legatee retained the property for his or her own benefit

;

and in this respect these cases stand distinguished from those (m) in

which there was considered to be sufficient indication of the testator's

intention to create a trust, though the objects of it were uncertain : a

state of things which, of course, lets in the claim of the heir or next

of kin to the beneficial ownership. In such cases there is no uncer-

tainty as to the intention to create a trust, but merely as to the objects

;

in the other class of cases it is uncertain whether any trust is intended

to be created. [But inasmuch as uncertainty in the object furnishes

a strong argument that a testator did not intend to create a trust, it is

obvious that the two classes of cases are intimately connected with each

other. For the rule that a certain subject and a certain
jjeanj^ ^^ jjj

object are necessary to constitute a trust, where the words J^Sy of ob-

used are precatory only, does not mean that the subject or ibr'aprl^f^

-object must be so defined that it can in fact be ascertained
''''^'•

•by the court. A precatory trust " for the benefit of ," or of " the

person named in such a paper," where no such paper is found, or " for

such objects as I have communicated to " the donee, where no such

communication has been made, (w) would completely exclude the donee

from all beneficial interest, although it leaves the object wholly unas-

certained, (m) But what is meant by the rule is this : in ascertaining

whether the precatory words import merely a recommendation, or

whether they import a defi*nite imperative direction to him as to his

mode of dealing with the property, the court will be guided by the

consideration whether the amount he is requested to give is certain or

uncertain, and whether the objects to be selected are certain or uncer-

tain; and if there is a total absence of explicit direction as to the

quantum to be given, or as to the objects to be selected by the donee of

I) As to the meaning of "family," see disposition thereof or of any part thereof

L. E., 6 Ch. D. 600, 8 Ch. D. 542, and post as the testator might by deed or writing

ch. XXIX. thereafter direct," it was held there was

(m) Stubbs V. Sargon, Fowler v. Gar- no trust, the testator not having made up
like, Corporation of Gloucester v. Wood, his mind whether he would make any

Briggs V. Penny, ante p. *383, et seq. such disposition or not, Fenton v. Han*
(re) Bernard v. Minshull, Johns. 276. kins, 9 W. R. 300.

But where the gift was " subject to such
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the property, then the court will infer from the circumstance of the

testator having used precatory words, expressive only of hope, desire-

or request, instead of the formal words usual for the creation of a trust,

that those words are used, not for the purpose of creating an impera-

tive trust, but simply as suggestions on the part of the testator, for

the guidance of the donee in the distribution of the property ; the tes-

tator, placing implicit reliance upoh his discretion and leaving him

the sole judge whether he will adopt those suggesstions or not, and

whether he will dispose of the property in the manner indicated by the

testator, or in any other manner at his absolute discretion. The ques-

tion is not whether the object is so defined that it can be distinctly

ascertained by the court, but whether the object is purposely left to be

selected by the donee
; (p) as, for instance, where the testator expresses

a desire that the donees shall " distribute the fund as they think will

be most agreeable to his wishes." (5)

Secondly, we are to consider whether in cases where words are added

Gift for a sped- expressing a purpose for which the gift is made, such
fled purpose,

purpose is to be considered obligatory. Where the pur-

pose of the gift is the benefit solely of the donee himself, he can claim

the gift without applying it to the purpose, and that, it is conceived.

Where the whether the purpose be in terms obligatory or not. Thus,

b^Sr<rf '
* if a sum of money be bequeathed to purchase for any

the'giftisabso- pcrson a ring, (r) or a life-annuity, (s) or a house, {t) or to

set him up in business, (m) or for his maintenance and

education, (x) or to bind him appren*tice, (y) or towards the printing

(p) See judgment of Wood, V. C, Ber- v. Goodwin, 1 Sw. & Tr. 544, 29 L. Jj
nard v. MinshuU, Johns. 287, 290. Prob. 115. It follows that if the legatee

(y) Stead v. Mellor, 5 Ch. D. 225. die before receiving his legacy, his repre-

(r) Apreece v. Apreeoe, 1 Ves. & B. 364. sentative is entitled, Yates v. Compton, 2

(s) Dawson v. Hearn, 1 K. & My. 606

;

P. W. 308 ; Barnes v. Kowley, 3 Ves. 305

;

Ford V. Batley, 17 Beav. 303 ; In re Palmer v. Crauford, 3 Sw. 482 ; Bayne v.

Browne'g Will, 27 Beav. 324. It makes Crowther, 20 Beav. 400 ; Attwood i. Al-

no difference whether it be a bequest of ford, L. E., 2 Eq. 479.

a specified sum to purchase an annuity, (y) Barlow v. Grant, 1 Vern. 255 ; Ne-

or a direction to purchase an annuity of vill v. NevUl, 2 Id. 431 ; but see Wool-

a specified amount, Yates v. Compton, 2 ridge ti. Stone, 4 L. J. (O. S.) Ch. 56 ; see

P. W. 308. further. Barton v. Cook, 5 Ves. 461 f

(«) Knox V. Hotham, 15 Sim. 82. Leche v. Kilmorey, T. & E. 207 ; Att.-

(u) Gough V. Bult, 16 Sim. 45. Gen. v. Haberdashers' Company, 1 My. &
(x) Webb V. Kelly, 9 Sim. 472 ; Young- K. 420 ; Lewes v. Lewes, 16 Sim. 266 ;

husband v. Gisborne, 1 Coll. 400 ; Presant Noel v. Jones, Id. 309 ; in Lockhart »,
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of a book, the profits on which are to be for his benefit, (2) the legatee

may claim the money without applying it or binding himself to apply
it to the specified purpose ; and even in spite of an express declaration

by the testator, that he shall not be permitted to receive the money, (a)

These cases rest on the principle that the court will not compel that

to be done which the legatee may undo the next moment, principle of

as by selling the thing to be purchased or giving up the
'''^ '^^'

business : and we shall hereafter see, (6) that the same principle applies

where property is directed to be converted, for the donee may claim

it in its original state ; but of course, in such case, if there be more

than one donee interested in the gift, the deviation from the testator's

directions cannot be made without the consent of all, as if the house

when purchased was to be conveyed to or settled on two or more

persons. So, if the annuity is to be held by trustees for the annuitant

with a gift over in case he should alienate or become bankrupt, his

right to receive the fund is intercepted. (0) If the gift is not imme-

diate, but is postponed until the death of a tenant for life, and the

annuitant dies before the tenant for life without alienating or becoming

bankrupt, it should seem on principle that, as the event on which his

interest was to be defeated has not happened, such interest, which

originally and apart from the gift over was vested and transmis-

sible, (d) remains intact, and that his representatives are entitled to

the fund ; and so it was decided in Day v. Day. (e)

Where the amount to be applied for the benefit of the legatee is

left to be fixed at the discretion of trustees, the legatee ^^rjiere interest

has no right to any more than the trustees in their dis- tol^SlttonSf

cretion will allow. *Thus, where real and personal estate
'™^'*'^-

Hardy, 9 Beav. 379, a legacy to a devisee (a) Stokes v. Cheek, 28 Beav. 620.

to pay off a mortgage debt on the estate (6) Post oh. XIX., ? 2.

devised to him was held good, though the (c) Hatton v. May, 3 Ch. D. 148
;
per

mortgage was foreclosed in the testator's Kindersley, V. C, Day v. Day, 22 L. J.,

lifetime. And see Earl of Lonsdale v. Ch. 881, 17 Jur. 586, also shortly and

Countess Berchtoldt, 3 E. & J. 185 ; In semb. inaccurately reported 1 Drew. 569.

re Colson's Trusts, Kay 133 (enjoyment But where the annuity was to he pur-

of repairing fund accelerated by disen- chased in the name of the annuitant, it

tailing the estate) ; and cases cited ante p. was held that a gift over was ineffectual,

*311, n. (s) and the annuitant entitled absolutely,

(2) In re Skinner's Trusts, 1 J. & H. Hunt-Foulston v. Furber, 3 Ch. D. 285.

102, in which it was a question of some (d) Bayley v. Bishop, 9 Ves. 6 ; and

difficulty, whether the principal object of cases n. {x), sup.

the bequest was the benefit of the person (e) Sup. But the point was decided

named, or the publication of the testator's otherwise by Malins, V. C, Power e.

opinions. Hayne, L. E., 8 Eq. 262.
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was given to trustees upon trust to apply the whole or any part of the

rents and annual income towards the maintenance of A, and the

trustees applied a part only, and then A died ; it was held that his

representatives were not entitled to the surplus rents and income. (/)

And in a case where a testator authorized his trustees to apply any

sum not exceeding a stated amount in the purchase of church prefer-

ment for A, and A died before any sum had been so applied ; it was

held that the gift failed ; a discretion was vested in the trustees as to

the amount of the legacy, and as to the mode and occasion of raising

it, and A could not in his lifetime have claimed payment of it to

himself, (g) But as soon as the trustees exercise their discretion by

making a purchase for the object of their power, the thing purchased

becomes the absolute property of the latter
;
(A) and instead of applying

a sum specifically the trustees may hand it over to the object, (i)

Where the motive or purpose of the gift is the benefit of other

Where the pui- persoDS as well as the primary donee, three constructions
pose not for *

,
, , ., _,,

beneat ofdonee obtam, accordmo; to the language used, ine purpose may
alone, three ,' °

i
construouons, \yQ go peremptorily expressed as to constitute a perfect

trust ; or may be such as to leave entirely in the discretion of the

primary donee the guantum of benefit to be communicated to the other

persons, provided that such discretion is honestly exercised ; or lastly,

the expression of motive or purpose may be merely nugatory and not

operate to abridge the previous absolute gift to the primary donee. In

the following cases, illustrating these distinctions, the decisions will be

found on examination of the Reports to turn in many instances on

minute distinctions, which it would require too much space to particu-

larize ; and some cases will be found almost irreconcilable with others

:

the preponderance, however, seems to lean in favor of giving the

primary donee a discretion which he must honestly exercise, or in

default, subject himself to the control of the court, with a tendency,

however, rather to narrow than to extend the effect heretofore ascribed

to words expressing the purpose or motive of the gift.

{/) In re Sanderson's Trust, 3 K. & J. soon after sold by the object.)

497. Compare Beevor v. Partridge, 11 (i) Messeena d. Carr, L. E., 9 Eq. 260
;

Sim. 229. If the whole income is needed Palmer v. Flower, L. E., 13 Eq. 250. In

for maintenance the result is the same as the latter case the power was to purchase

if there were an absolute trust, Eudland promotion in the army, and, in the mean-

V. Crozier, 2 De G. & J. 143. time, purchase was abolished. In In re

(g) Cowper v. Mantell, 22 Beav. 231. Ward's Trusts, L. E., 7 Ch. 727, it was

(A) Lawrie v. Bankes, 4 K. & J. 142. held otherwise in case of a deed.

(Commission in the army purchased, and
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a. As to the cases in which a complete trust is created. A *gift to

A, to dispose of among her children, (k) or for bringing a. Cases of

up her children, (?) gives A no interest, but creates a
""""p®

complete trust for the children. And in Taylor v. Bacon, (m) where

the testator bequeathed the dividends of stock to R., the wife of his

son G., for the benefit of his son G., of herself and of their children,

and after the decease of G., the stock to remain in trust for the benefit

of E. and her children during her lifetime, if she should remain a

widow ; it was held that the wife was a trustee of the interest for

herself, her husband and children.

In Jubber v. Jubber, (w) the bequest was to the testator's wife for

the benefit of herself and her unmarried children, that they may be

comfortably provided for as long as my wife may remain in this life,

with a bequest over upon her death. The widow and unmarried

daughters were held to be entitled in equal shares to the income dur-

ing the widow's life, whether as joint-tenants or tenairts in common

was not decided. In Wetherell v. Wilson, (o) the testatrix, under a

general power, bequeathed a sum of stock in trust for her children at

twenty-one or marriage, and directed the trustees, in the meantime, to

pay the interest of the fund to her husband, in order the better to

enable him to maintain the children of the marriage, until their shares

should become assignable to them. Lord Langdale decided that the

husband took nothing beneficially, but was bound to apply the income

for the benefit of the children. In "Wilson v. Maddison, {p) the testa-

tor bequeathed " to A. W. with her little girl and two little boys, for

their joint maintenance,—their mother to have the care of bringing

them up to the best of her power, till they are able to do for them-

selves £30 a year, to be paid to the said mother, as above,

half-yearly, as may best suit;" and it was held that the four

persons were constituted joint-tenants, and that while three were

minors, the fourth, being an adult, should receive the annuity for

their maintenance, (g)

(k) Blakeney v. Blakeiley, 6 Sim. 52. 92 ;
Bibby n. Thompson, 32 Beav. 646.

(l) Pilcher V. Eandall, 9 W. E. 251. (») 9 Sim. 503.

(m) 8 Sim. 100 ; see also Chambers v. (o) 1 Kee. 80.

Atkins, 1 S. & St. 382; Fowler v. Hunter, (p) 2 Y. & C. 0. C. 372.

3 Y. & J. 506 ; In re Camac's Trust, 12 (q) See also In re Harris, 7 Exch. 344.

Jur. 470 ; Barnes v. Grant, 26 L. J., Ch.
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b. As to the cases in which the court has considered the primary

b. Cases in donee to have a discretioii liable to be controlled, if not

a discretion honestlv excrciscd. (r) In Hamley v. Gilbert, (s) the
liabletobe

. , •'
. , V, ^ tt . , .i . ,

controued. resiQuc was given to hj. (Jr. H., to be laid out and ex-

pended by her at her ^discretion, for or towards the education of her

son F. Gr. H., and that she should not at any time thereafter be liable

and subject to account to her said son or to any other person whatever

for the disposal or application of such residue or any part thereof. It

was held that E. G. H. was absolutely entitled to the residue, subject

to a trust, to apply a part to the education of her son during his

minority, (<) and it was referred to the master to inquire what would

be a sufficient sum to be appropriated for that purpose. In Gilbert v.

Bennett, (w) the testator bequeathed all his property to his wife and

two other persons in trust, to pay the income to his wife for the educa-

tion and support of his children by her ; but none of his property was

to be disposed of, but the income arising therefrom to be applied as

above, to their maintenance and support, and advancement in life and

support of his children ; and after her death, he gave the property to

be divided among his children. The V. C. said, the natural construc-

tion of the will was, that the testator intended the whole of the income

to be paid to his wife for her life, and to impose on her the burden of

maintaining and educating the children out of it. In Hadow v.

Hadow, {x) Leach v. Leach, (y) Browne v. Paull, (2) and Longmore v.

Elcum, (a) words nearly similar received the same construction. It

Eesuit of the appears, as the result of these authorities, that where the
authorities.

interest of the children's legacies is given to a parent to

(r) The mode and extent of interfer- Beav. 400 ; Brocklebank v. Johnson, Id.

ence exercised by the court depend on 211, 212. So even where the trust is for

the will in each case. See Castle v. maintenance, education, and bringing v/p.

Castle, 1 De G. & J. 352. Baxiham v. Mee, 1 E. & My. 631. As to

(s) Jac. 354. cesser of the trust on marriage of u.

(t) As to the confinement of the trust daughter, see Camden v. Benson, cit. 8

to minority, see Gardiner v. Barber, 2 Beav. 350; Bowden v. Laing, 14 Sim.

Eq. Rep. 888, overruling Soames s. Mar- 113 ; Carr v. Living, 28 Beav. 644 ; Scott

tin, 10 Sim. 287, contra. But where the v. Key, 35 Beav. 291.

income of a fund is to be applied for the («) 10 Sim. 371.

maintenance or education of the legatee {x) 9 Sim. 438.

during the life of A or during any other (y) 13 Sim. 304.

specified period, the trust does not cease (a) 1 Sim. (N. S.) 92 ; see also Bowden
on the legatee attaining majority or dying v. Laing, 14 Sim. 113.

in A's lifetime, Longmore v. Elcum, 2 Y. (a) 2 Y. & C. C. C. 368.

& C. C. C. 363; Bayne v. Crowther, 20
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be applied for or towards their maintenance and education, there, in

the absence of anything indicating a contrary intention, the parent

takes the interest subject to no account, provided only that he dis-

charges the duty imposed upon him of maintaining and educating the

children
; (6) and that a contrary intention is not indicated by a direc-

tion, that in case of the parent's death, other trustees should make the

application of the fund, in which case, however, such trustees would
take nothing beneficially, (o)

*In Crockett v. Crockett, {<£) where the testator directed that all his

property should be at the disposal of his wife for herself
Crockett

»

and children, the only point decided was that the wife and orooi^e**-

children were not joint tenants ; but Lord Cottenham was of opinion

that the wife had a personal interest in the fund, and that as between

herself and her children she was either a trustee with a large discre-

tion as to the application of it, or had a power in favor of the children,

subject to a life estate in herself. The former construction would have

been the more consistent with the previous authorities. The latter would

not only have introduced a limitation of the wife's interest not expressed

in the wUl, but would have left that diminished interest still subject

to the charge of maintaining the children. A "recommendation" not

to diminish the principal but to vest it in government or freehold

securities, has been held to require this construction, (e)

In Raikes v. Ward, (/) the gift was to the testator's wife, "to the

intent she may dispose of the same for the benefit of herself

and our children in such manner as she may deem most

advantageous." The court, in deciding against the claim of the children

to an absolute interest, said it could not deprive the widow of the honest

exercise of the discretion which the testator had vested in her, or

refuse its assistance to inquire into or sanction any reasonable arrange-

ments which she might desire to make. Expressions somewhat simi-

lar to those found in the last two cases have received

the same construction in the cases of Conolly v. Farrell, {g)

Woods V. Woods, (h) and Costabadie v. Costabadie. (i)

(b) Per Lord Cranworth, 1 Sim. (N. S.) strong, L. E., 7 Eq. 518.

103. (e) Hart v. Tribe, 18 Beav. 215; but

, (c) Id. 105. see per Turner, L. J., 1 D., J. & S. 418.

» (d) 2 PhU. 553, reversing the decision, {/) 1 Hare 445.

5 Hare 326 (which seems to have pro- (g) 8 Beav. 347.

ceeded on some misapprehension of the (A) 1 My. & Cr. 401.

decree, 1 Hare 451). See also Scott v. (i) 6 Hare 410 ; and see Cowman v.

Key, 35 Beav. 291 ; Armstrong v. Arm- Harrison, 10 Hare 234 ; Smith v. Smith,
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In several cases, (A) the court has held the donee entitled to receive

Seen aiiow^^ *^® legacy or dispose of the property devised or bequeathed

ie^T without ^°*i receive the proceeds, without saying whether he was

*Siig^edOTed. absolutely entitled or bound honestly to exercise a discre-

tionary trust. In such cases it was merely decided that there was no

absolute trust.

But here, as in the case of precatory trusts, if the property is given

Bistinotion
^° *^® ^^^^ instance for the absolute benefit, or to be at

toffas^noe*" **^e disposal, of the donee, especially if such donee be
absoiutav.

^jjg parent, no trust will be created by subsequent words

showing that the maintenance of the children was a motive of the gift.

And, although it is not directly denied that the court may control the

execution of a trust where the shares of the beneficiaries are left to

the discretion of the donee (for the court is in the constant habit of

ascertaining the amount required for maintenance of children), yet

increased weight is given to that indefiniteness as showing that no trust

whatever was intended. Thus, in Lambe v. Eames, (Z) where a testa-

tor gave his estate to his widow " to be at her disposal in any way she

may think best for the benefit of herself and family ;
" the widow

made a will disposing of part of her husband's estate, and giving an

interest therein to a natural son of one of his children ; and the ques-

tions were whether there was a trust, and if there was, whether it had

ibeen duly executed. Crockett v. Crockett, and other cases cited above,

were pressed on the court ; but with reference to them Sir W. James,

L. J., expressed a strong disapproval of the " officious kindness " of

the court in interposing trusts where none were intended, and said,

" If the case stood alone, I should say that no sufficient trust was

declared by the will; -but if there be any such obligation, I think it

"has been fairly discharged by the way in which she (the widow) has

imade her will." (m)

^•wii^^prf-
c. Lastly, as to cases where the primary donee was

entttie^'"**'''
^^Id to bc absolutely entitled.

2 Jur. {N. S.) 967 ; Godfrey v. Godfrey, (1) L. K., 6 Ch. 597. See also Maokett

2 N. B. 16 ; Dixon v. Dixon, "W. N. 1876, v. Macl^ett, L. R., 14 Eq. 49. But see

n, 225. Scott V. Key, 35 Beav. 291.

{k) Cooper v. Tliornton, 3 B. C. C. 96

;

(m) In Willis v. Kymer, 7 Ch. D. 181,

Bobinaon v. Tickell, 8 Ves. 142 ; Woods a precatory trust for children, simplieita;

«. Woods, 1 My. & Cr. 401; Wood v. was held well executed in regard to

Richardson, 4 Beav. 174; Pratt ?j. Church, daughters by limiting their shares to

Id. 177 ; Briggs v. Sharp, L. B., 20 Eq. their separate use.

317.
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In Brown v. Caaamajor, (w) a legacy was given to a father, the-

better to enable him to provide for his younger children. Brown v. casa-

The father consented to secure the principal fot the
'""''°'^"

benefit of his younger- children, but the court, on his petition, held

him entitled to the past arrears of interest. The report suggests no>

reason for this decision, but that which appears to be the reasonable

one, viz., that the legacy was originally absolute to the father, and

remained so except so far as his consent to settle it had deprived him
of his interest.

Again, in Hammond v. Neame (o) there was a gift to a trustee of a

sum of stock, upon trust to pay the income to the testa- Hammond v.

tor's niece, " for and towards the maintenance, education
^*^^®-

and bringing up of all and every her children, until he, she, or they

shall attain *twenty-one ; " and then the stock was given equally

among them. The niece having no children at the testator's death,

it was held that she was entitled to the interest of the stock.]

So, in Benson v. Whittam, (p) a testator bequeathed certain annui-

ties to be paid out of any money arising from whatever Benson i>.

dividends he might die possessed of in the Bank of Eng- '^'>'"*™-

land, and the residue of the dividends to his brother A, (to enable him

to assist such of the children of the testator's deceased brother F as he

might find deserving of encouragement,) to be paid to the several

persons as they became due. Sir L. Shadwell, V. C, decided that the

words in the parentheses did not raise any trust in favor of the

children of F ; they merely expressed the motive or cause of the gift,,

and he commented on other passages corroborating this conclusion.

[In Thorp v. Owen, [q) the testator desired that everything should

remain in its present position during the lifetime of his Thorp r.

wife, and after her decease gave his real and personal
*'^®°-

property to other persons, and then added, " I give the above devise

to my wife, that she may support herself and her children according

to her discretion and for that purpose." Sir J. Wigram, V. C,
decided that the widow took absolutely for her life. He said, " The

cases should be considered under two heads ; first, those in which the

court has read the will as giving an absolute interest to the legatees,

and as expressing also the testator's motive for the gift ; and, secondly,,

those cases in which the court has read the will as declaring a trust

(») 4 Ves. 498. {p) 5 Sim. 22.

(o) 1 Sw. 35.] [(?) 2 Hare 607.
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upon the fund or part of the fund in the hands of the legatee, (r) A
legacy to A, the better, to enable him to pay his debts, expresses the

motive for the testator's bounty, but certainly creates no trust which

(the creditors of A could enforce in this court ; and again, a legacy to

A, the better to enable him to maintain or educate and provide for

his family, must, in the abstract, be subject to a like construction. It

is a legacy to the individual, with the motive only pointed out. This

is very clearly, and, in my opinion, rightly laid down by the "V. C.

in Benson ». Whittam; and the cases of Andrews v. Partington, (s)

Brown v. Casamajor, and Hammond v. Neame, illustrate the same

principle. At the same time, a legacy to a parent, upon trust to be

by him applied, or in trust for the maintenance and education of his

•children, will certainly give the children a right, in the court of

•equity,' *to enforce their natural claims against the parent in respect

of the fund on which the trust is declared." And the V. C. added : {t)

^'If you give property to persons to accomplish an object, increasing

iheirfimds, so that they might be better able to do it, that is, in point

of fact, a gift to them, and there is no trust which others can enforce."

This is an important distinction, clear in principle, but often difficult

•of application.

In Biddies v. Biddies, (u) under a gift to A, to bring up and main-

BequesttoAto ^^^ ^> ^ ^^ ^^^^ ^ ^^ absolutely entitled. And in
maintain B. g^^g ^ Blackburn, («) where the testator bequeathed a

sum of money to trustees, in trust after the death of his daughter M.,

to pay the dividends to her husband during his life, " nevertheless

io be by him applied for or towards the maintenance, education or

benefit of the children of M.," it was held that no trust was created in

favor of the children, and that A was entitled absolutely for his life

;

on the ground that if the testator had intended A to be merely a

trustee, he would not have made the bequest in the first instance to

•other trustees ; and that where there is a gift to a parent, coupled with

a direction that he shall perfprm certain parental duties, (which are

(r) This second head has in the text 907 ; Jones v. Greatwood, 16 Beav. 528
;

been split into two divisions. Hart v. Tribe, 18 Beav. 215 (as to. the

(g) 2 Cox 223. Compare Barrs v. £100); Wheeler v. Smith, 1 Gif. 300;

Pewkes, 2 H. & M. 60. Howarth v. Dewell, 29 Beav. 18.

(«) Page 614. (x) 26 Beav. 41. See also the judg-

{u) 16 Sim. 1 ; see also Berkeley v. ment in Lambe v. Eames, L. R., 6 Oh.

Swinburne, 6 Sim. 613; OakesB.Straohy, 597.]

13 Sim. 414; Leigh v. Leigh, 12 Jur.
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legal obligations as regards a father, but are merely moral obligations

in the case of a mother,) it is a gift to and a beneficial interest in the

person to whom it is made. Yet nothing is more common in trusts

for the maintenance of children, than to direct the trustees to pay the

money over to the children's guardian, to be by him applied for their

benefit ; and with regard to the second reason, it is difficult to reconcile

it with Sir J. Wigram's remarks cited above.]

Such, then, is the long train of decisions arising from the neglect of

testators clearly to distinguish between expressions which Eemarka upon

are meant to impose a trust or obligation, and those which *^® "^^

are intended merely to inculcate the discharge of a moral duty, [or

point out the motive of the gift.] At one period the courts seem to

have been so astute in detecting an intention to create a trust when

wrapped in the disguise of vague and ambiguous expressions, as

almost to take from a testator the power of intimating a wish without

creating an obligation, unless, indeed, by the use of words distinctly

negativing the contrary construction. But though *a sounder principle

now prevails, the practitioner will perceive, in the state of the author-

ities, the strongest incentive to caution in the employment of words

which may give rise to a question of this nature. If a trust is intended

to be created, this should be done in clear and explicit terms ; and if

not, any request or exhortation which the testator may choose to intro-

duce, should be accompanied by a declaration, that no trust or legal

obligation is intended to be imposed.

Sometimes a testator's recommendation in favor of a third person is

not of a nature to create a simple absolute trust for his benefit, but has

for its object the placing or continuance of such person in some office

or capacity connected with the property that is the subject of disposi-

tion, involving the performance of a certain duty. As Direction to

where a testator directs that the tenants of the devised to'SntinueSi

property shall be allowed to continue in its occupation,
""""^^ '°"

'

either with or without a condition or restriction as to rent, cultiva-

tion, &c.

As in Tibbits v. Tibbits, (y) where a testator made a devise to his

son, recommending him to continue his cousins A and B " in the occu-

pation of their respective farms in the county of W. as heretofore, and

so long as they continue to manage the same in a good and husband-

(y) 19 Ves. 656. [Compare Quayle v. Davidson, 12 Moo. P. C. C. 268.
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like manner, and to duly pay their rents," it was held to be a trust for

the cousins, who had been tenants at will.

It has been much discussed whether a direction or injunction t»

—to employ a employ a particular agent or steward, imposes on the

ard, &c. devisee an obligation in the nature of a trust in favor of

the person so named, subject, of course, to the implied condition to

Hibbert u. Hib- faithfully discharge the duties of the oifice. [Thus, in

Hibbert v. Hibbert, (2) the testator, whose only real estates

were in Jamaica, directed that his friend H. should be appointed

receiver of his real and personal estates, adding that he made this ap-

pointment for the sake of benefiting H. in a pecuniary point of view.

Sir "W. Grant, M. R., held that H. was entitled to be receiver, agent

and consignee for the Jamaica estates, upon his personal recognizance,

without (as would have been required if he had not been appointed

by the testator) giving the usual security.]

So, in Williams v. Corbet, (a) where a testator devised his estates to

Wiuiams v. trustccs upou trust to let the same, and apply the *rents

in paying off certain encumbrances, and appointed A to

be auditor of the accounts during the execution of the trusts, and

directed the trustees to pay him the usual annual remuneration. Sir

Jji Shadwell, V. C, held that the trustees were not justified in remov-

ingA from the office, there being no imputation on his conduct, for that

he had as much right to be the auditor as any one of the devisees had

to the estates.

[On the other hand] in Lawless v. Shaw, (6) where a testator, after

sSv*^"' devising his estates, charged with certain annuities, to his

Direction to friend William Shaw (then aged twenty years) for life,

ttoS^^tewOTd. with remainders over in strict settlement, and after be-

queathing to his friend and agent B. E. Lawless £100 as a token of

the testator's esteem for him, and after directing his executors to pay

his agent £150, to be distributed among the poor of his estates,

declared it to be his particular desire that his executors, whilst acting

in the management of all or any of his affairs, as also his friend W.
Shaw, when he should enter into the receipt of the rents of his estates,

should continue Lawless in the receipt and management thereof, and

likewise should employ and retain him in the agency and management

(z) 3 Mer. 681. See also Saunders v. manager).]

Eotherham, 3 Gif. 556 (direction to con- (a) 8 Sim. 349.

tinue testator's trade and employ A as (6) 1 LI. & Go. 154.

[*406]
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of lands to be purchased in pursuance of the will, at the usual fees

allowed to agents, he having acted for the testator since he became

possessed of the estate fully to his satisfaction. The testator also

bequeathed to his friend and agent Mr. Lawless £150 to purchase a

monumental tablet. Soon after the testator's decease, Shaw, the devisee

for life, dismissed Lawless from his office as land agent, but without

impeaching his character or capacity. Lawless filed a bill against

Shaw, claiming to be re-instated, which was dismissed by Lord Plun-

ket ; whose decree, however, was upon a re-hearing reversed by his

successor. After reading the clause of the will applicable to Lawless,

Sir E. Sugden inqjiired, "Is that a simple recommendation to continue

him in an office removable at pleasure, and which the devisee may put

an end to the next hour ? or, is it a direction to continue hjjn against

the will of the devisee, subject of course to the conditions implied,

that he conduct himself honestly and faithfully in the discharge of his

duty, and continue competent both in mind and body ? Does it mean
that the agency should be of the same character, and that he was to

be continued in the same manner as he was employed by the testa-

tor himself, that is, removable at pleasure ? " His lordship then pro-

ceeded to show at some length that it was *clearly imperative on the

trustees to employ Lawless during Shaw's minority. " Now if it

was," he continued, " imperative on the trustees to employ him during

the minority, can I draw a distinction and say, that a different right

was given by the same words to Shaw from that given to the trustees,

particularly in a will where, as I have pointed out, the testator knew
how to distinguish the powers which he gave, according to the persons

by whom and the period at which they were to be exercised ? If

imperative on the trustees, it was equally so on Shaw, when he suc-

ceeded to the estate. If you look at the language of the clause there

can be no doubt as to the intention. It is in substance this : I have

found him a faithful agent to myself, and it is my particular desire

that you retain him in the management of the estate, and I will

leave no doubt as to the fees he is to receive. The word ' continue

'

is used in the first part of the clause, and in the second the words

' retain and employ.' These are strong words importing a continuance

and endurance as long as he conducts himself properly. In the pre-

ceding clause there is an absolute gift of £150 for charity, and a

direction that it should be paid to Lawless, to be by him distributed.

Can any one doubt that this is imperative ? though merely a direction

2 Y [*407]
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it is nevertheless just as binding as the gift itself of the money to the

poor. This is followed by the clause in question, ' and it is also my
particular desire/ &c. ; these words, in connection with the gift in the

preceding clause, import a gift also to Lawless himself: then it is said

Shaw is made tenant for life, and can you cut down his life estate ?

To this I answer, I leave him as I find him. The testator employed

this gentleman to receive his rents, and desired his devisee to continue

him ; this is in the nature of a condition imposed on the tenant for

life, and therefore the person who takes the estate must perform the

condition. It is said that this was intended for Shaw's benefit. It

may be so, but not exclusively ; I have no means of forming a judg-

ment whether it was or was not. I cannot say whether the testator

may not have intended a benefit to the estate itself; he certainly did,

so far as he made it imperative upon the trustees to employ Lawless

during the minority. A very young man was about to step into pos-

session of an estate ; the testator, therefore, might wisely say, ' I will

take care to have a faithful agent employed for the benefit of the

estate itself; I will at the same time make the office a reward to a

tried agent for his past exertions.' Then it is said. Suppose the tes-

tator recommended the devisee to em*ploy a particular baker or tailor

;

well, suppose the testator did make such a condition in clear express

terms, for it would not be implied ; a man may devise an estate under

any condition he pleases, provided it is not an illegal one."

[The decision of Sir E. Sugden was, however, reversed, and that

Shaw i>. Law- of Lord Pluukct established in D. P., (c) on the ground

rCTeraing deoi- that a gift of an estate to one person is inconsistent with
e ow.

^ direction that another should have the management of

it. Lord Cottenham said, " If Lawless' title is what it has been argued

to be, he has an equitable charge on the legal estate of Shaw ; and as

he is to have the usual fees of £5 per cent., the result would be that

Lawless would not only be an equitable encumbrancer to that amount,

but would have a right to manage and direct the estate, and would

have full power over the conduct of the property. If so, the testator

must have intended that Shaw, to whom he gave the estate for life,

should not have the direction of his own estate ; for the two powers

of direction and management are inconsistent with each other. He
must be taken on this view of the case to have intended that the legal

devisee for life should not have the management, but that the equit-

[(c) Shaw V. Lawless, 5 CI. & Fin. 129. See also Finden v. Stephens, 2 Phil. 142.

[*408]
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able encumbrancer on the real estate should have the control and man-
agement of the property. But the trustees of the will are, during a

considerable part of the time, to have not only the management of the

estate which the testator devised, but are authorized and directed to

lay out part of the personalty, the residue, in the purchase of other

lands. If Lawless is the equitable encumbrancer to the amount of

one-twentieth part of the income of the estate, he has a clear interest

in the residue, for he might take one-twentieth part of the residue.

He might file a bill in chancery, in order to control the application

of the residue, and claim to be absolutely interested in what he is

entitled to receive, namely, this one-twentieth part," The observation

as to Lawless being entitled to one-twentieth share of the residue

seems scarcely applicable, for he had in fact, at the utmost, only a per-

centage on the rents as a salary for performing a duty, and that only

so long as he performed it properly and obeyed his employer, (d) The

due yearly performance of that duty was, therefore, a condition prece-

dent to his right to receive his yearly precentage, and such a right to a

percentage of the receipts could scarcely be converted into a right to a

like percentage of the capital.]

(d) See 1 LI. & G. 172.
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*CHAPTER XIII.

PAEOL EVIDENCE, HOW PAR ADMESSIBLB.

As the law requires wills both of real and personal estate (with am-

inconsiderable exception) to be in writing;, it cannot, con-
Parol evidence . , . , , . , . .

°'
., '

iimdmiBsiMe to sistentlv With this doctrine, .permit parol evidence to^
control will. iii.i itt

be adduced, either to contradict, add to, or explain the

1. It has seemed to the editors desira-

ble to confine the notes in this chapter to

cases where the question raised and set-

tled has been upon a mil, omitting many
cases of contract involving the same or a

like principle. It has also been their en-

deavor to oonader here only such ques-

tions as relate to the construction of wills

by parol evidence, leaving for considera-

tion elsewhere all questions relating to

the execution and validity of wills—such

as questions of testamentary capacity,

undue influence, fi:aud, &c. It is well

established that " there is no material dif-

ference of principle in the rules of inter-

pretation between wills and contracts, except

what naturally arises from the different

circumstances of the parties." 1 Greenl.

Ev., § 287. To this Mr. Greenleaf adds

(? 289) :
" In regard to wills much greater

latitude was formerly allowed, in the ad-

mission of evidence of intention, than is

warranted by the later cases. The mod-

em doctrine on this subject is nearly or

quite identical with that which governs

in the interpretation of other instruments

;

and is best stated in the language of Lord

Abinger's own lucid exposition, in a case

in the exchequer. [Doe d. Hiscocks v.

Hiscooks, 5 M. & W. 363, 367.] 'The

object,' he remarked, 'in all cases is to

discover the intention of the testator.

The first and most obvious mode of doing

this is to read his wiU as he has written
'

[*409]

it, and collect his intention from his-

words. But as his words refer to facts

and circumstances, respecting his prop-

erty and his family, and others whom he-

names or describes in his will, it is evi-

dent that the meaning and application of

his words cannot be ascertained, without

evidence of all those facts and circum-

stances. To understand the meaning of

any writer, we must first be apprised of

the persons and circumstances that are

the objects of his allusions or statements ;

and if these are not fully disclosed in his

work, we must look for illustration to-

the history of the times in which he-

wrote, and to the works of contemporane-

ous authors. All the facts and circum-

stances, therefore, respecting persons or

property, to which the will relates, are

undoubtedly legitimate, and often' neces-

sary evidence, to enable us to understand

the mining and application of his words.

Again, the testator may have habitually

called certain persons or things by pecul-

iar names by which they were not com-
monly known. If these names should

occur in his will, they could only be
explained and construed by the aid of

evidence, to show the sense in which he
used them, in like manner as if his will

were written in cipher, or in a foreign

language. The habits of the testator, in

these particulars, must be receivable as

evidence, to explain the meaning of his
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-contents of such will
; (a) and the principle of this rule evidently

demands an inflexible adherence to it, even where the consequence is

the partial or total failure of the testator's intended disposition ; for it

would have been of little avail to require that a will ah origine should

will. But there is another mode of ob-

taining the intention of the testator, which

is by evidence of his declarations, of the

instructions given for his will, and other

circnmstances of the like nature, which

are not adduced for explaining the words

or meaning of the will, but either to sup-

ply some deficiency, or remove some

obscurity, or to give some effect to expres-

sions that are unmeaning or ambiguous.

Now there is but one case in which it

appears to us that this sort of evidence of

intention can properly be admitted, and

that is, where the meaning of the testa-

tor's words is neither ambiguous nor

'Obscure, and where the devise is on the

face of it, perfect and intelligible, but,

from some of the circumstances admitted

in proof, an ambiguity arises as to which

of the two or more things, or which of

the two or more persons (each answering

the words in the will), the testator in-

tended to express. Thus, if a testator

-devise his manor of S. to A. B., and has

two manors of North S. and South S., it

being clear he means to devise one only,

whereas both are equally denoted by the

words he has used, in that case there is

what Lord Bacon calls " an equivocation,"

that is the words equally apply to either

manor ; and evidence of previous inten-

tion may be received to solve this latent

• ambiguity, for the intention shows what

he meant to do ; and when you know

that, you immediately perceive that he

has done it, by the general words he has

used, which in their ordinary sense, may

properly bear that construction. It ap-

pears to us that in all other cases, parol

evidence of what was the testator's inten-

tion ought to he excluded, upon this plain

ground, that his will ought to be made in

writing ; and if his intention cannot be

made to appear by the writing, explained

by circumstances, there is no will.'"

The reader's attention is also called to

the oft-quoted seven propositions of Vice

Chancellor Wigram, which form the

framework of his treatise on extrinsic

evidence in aid of the interpretation of

wills. They are here inserted in full for

convenient reference. Wigram Extr. Ev.,

p. 55 (Am. ed., 1872) : I. "A testator is

always presumed to use the words in

which he expresses himself according to

their strict and primary acceptation, un-

less from the context of the will it appears

that he has used them in a different

sense ; in which case the sense in which

he thus appears to have used them will

be the sense in which they are to be con-

strued. H. Where there is nothing in

the context of a wUl, from which it is ap-

parent, that a testator has used the words

in which he has expressed himself in any

other than their strict and primary sense,

and where his words so interpreted are

sensihle with reference to extrinsic circum-

stances, it is an inflexible rule of construc-

tion, that the words of the will shall be

interpreted in their strict and primary

sense, and in no other, although they

may be capable of some popular or sec-

ondary interpretation, and although the

most conclusive evidence of intention to

use them in such popular or secondary

sense be tendered. III. Where there is

nothing in the context ofa wUl, from which

it is apparent that a testator has used the

words in which he has expressed himself

in any other than their strict and prim-

ary sense, but his words so interpreted,

[(o) Goss V. Lord Nugent, 5 B. & Ad. 64, 65; Wigram on Wills 5; Lowfield v.

Stoneham, 2 Stra. 1261.]
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be in writing, or to fence a testator round with a guard of attesting:

witnesses, if, when the written instrument failed to make a full and

explicit disclosure of his scheme of disposition, its deficiencies might

be supplied, or its inaccuracies corrected, from extrinsic sources. No'

principle connected with the law of wills is more firmly established or

more familiar in its application than this ; and it seems to have been

acted upon by the judges, as well of early as of later times, with a;

cordiality and steadiness which show how entirely it coincided with

their own views. Indeed, it was rather to have been expected that

judicial experience should have the effect of impressing a strong con-

viction of the evil of offering temptation to perjury.2

are insensible with reference to extrinme cir-

cumstamees, a court of law may look into

the extrinsic circumstances of the case, to

see whether the meaning of the words be

sensible in any popular or secondary

sense, ofwhich, with reference to these cir-

cumstances, they are enable. IV. Where
the characters in which a will is written

are difficult to be deciphered, or the lan-

guage of the will is not underatood by

the court, the evidence of persons skilled

in deciphering writing, or who under-

stand the language in which the will is

written, is admissible to declare what the

characters are, or to inform the court of

the proper meaning of the words. V. For

the purpose of determining the object of

a testator's bounty, or the subject of dis-

position, or the quantity of interest in-

tended to be given by his wUl, a court

may inquire into every material fact re-

lating to the person who claims to be in-

terested under the will, and to the prop-

erty which is claimed as the subject of

disposition, and to the circumstances of

the testator and of his family and affairs,

for the purpose of enabling the court to

identify the person or thing intended by

the testator, or to determine the quantity

of interest he has given by his will. The

same (it is conceived) is true of every

other disputed point, respecting which it

can be shown that a knowledge of ex-

trinsic facts can, in any way, be made

ancillary to the right interpretation of a

testator's words. VI. Where the words of

a will, aided by evidence of the material

facts of the case, are insufficient to deter-

mine the testator's meaning, no evidence

will be admissible to prove what the testa-

tor intended, and the wiU (except in cer-

tain special cases—see Proposition VU.)
wUl be void for uncertainty. VII. Not-
withstanding the rule of law, which make»
a will void for uncertainty, where the

words, aided by evidence of the material

facts of the case, are insufficient to deter-

mine the testator's meaning—courts of

law, in certain special cases, admit ex-

trinsic evidence of intention to make cer-

tain the person or thing intended, where

the description in the will is insufficient

for the purpose. These cases may be

thus defined : where the object of a testa-

tor's bounty, or the subject of disposition

(i. e. the person or thing intended), is de-

scribed in terms which are applicable in-

differently to more than one person or

thing, evidence is admissible to prove

which of the persons or things so de-

scribed was intended by the testator."

2. For confirmation of this rule se&

Wigram's Propositions II. and VI. above

given. In support of these propositions.

Sir James Wigram says. Am. ed., 1872,

pp. 85, 96, as to Proposition II., and pp.
178-182, as to Proposition VI.: "The
rule of construction contained in this

proposition is applicable to those cases in

which the testator's expressions, though-
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Thus (among many instances), (6) in Strode v. Lady Falkland, (c)

letters and oral declarations of the testator being offered Letj^^ ^^d
to prove the intention to include a reversion in the words,

Sons'^oTtratotor

" All other my lands, tenements, and hereditaments, out •*J^'«'^-

not precise and technical, are so far accu-

rate as to admit of no doubt as to the

sense in which they were used. In other

words, when a court is once satisfied that

particular words express a particular

meaning, although inaccurately, it is just

as much bound to adhere to that mean-

ing, as if the most precise and technical

expressions had been used. In the At-

torney-General V. Grote (3 Mer. 316) in

which the language of the will was most

inaccurate throughout, Sir Williami Grant

said, ' To authorize a departure from the

words of a will, it is not enough to doubt

whether they were used in the sense

which they properly bear. The court

ought to be quite satisfied that they were

used in a difierent sense, and ought to be

able distinctly to say what the sense is in

which they were meant to be used.' In

the same case Lord Eldon said ' Indi-

vidual belief ought not to govern the

case, it must be judicial persuasion.' The

only positive exception to the second

proposition, of which the writer is aware,

exists in those cases in which a testator,

having no children, devises property in de-

fault or failure of issue of himsdf; in

which case the words, in default of isme,

orfailure of issu£, contrary to their strict

legal meaning, have been construed to

mean issue living at the death of the testa-

tor. These cases are always spoken of as

anomalies. The remaining cases appli-

cable to the sixth proposition are numer-

ous and decisive, and appear to conclude

the question now under consideration,

and to decide in conformity with the

principle, {supra, pi. 9, 10,) that, if a tes-

tator's words, aided by the light derived

from the circumstances with reference to

which they were used, do,not express the

intention ascribed to him, evidence to

prove the sense in which he intended to

use them, is, as a general proposition,

(see the exception, infra, pi. 130, e{ seq.,)

inadmissible—in other words, that the

judgment of a court in expounding a will

must be simply declaratory of what is irt

the will. Thus it has been laid down
(either in dictum or decision), that evi-

dence is inadmissible for the purpose—1,

of filling up a total blank in a will

;

(Baylis v. Attorney-General, 2 Atk. 239
;

Castledon v. Turner, 3 Atk. 257 ; Hunt v.

Hort, 3 Bro. C. C. 311 ;) or 2, of insert-

ing a devise omitted by mistake
;
(Lady

Newburgh's case, 5 Mad. 364 ; Anon., 8

Vin. Abr. 188, g! a, pi. 1 ;) or 3, of prov-

ing what was intended by an unintelligi-

ble word
;
(Goblet v. Beechey, App., infra,

No. 1, and 3 Sim. 24;) or 4, of proving

that a thing in substance, difierent from

that described in the will was intended
;

(per M. E. in Selwood v. Mildmay, 3 Ves.,

Juu., 306 ;) or 5, of changing the person

described; (Delmare v. Eobello, 1 Ves.,

Jun., 412 ; and see per M. E. in Beaumont

i;. Fell, 2 P. Wms. 140 ;) or 6, of recon-

ciling conflicting clauses in a will
;
(per

Lord Hardwicke, C, in Ulrich v. Litch-

field, 2 Atk. 372 ;) or 7, of proving to

which of two antecedents a given relative

was intended to refer
;
(Lord Walpole v.

Lord Cholmondeley, 7 T. E. 138 ; Castle-

don v. Turner, 3 Atk. 256 ;) or 8, of ex-

(6) Cheney's Case, 5 Eep. 68 ; Vernon's

Case, 4 Eep. 4 ; Lawrence v. Dodwell, 1

Ld. Eaym. 438; Bertie v. Falkland, 1

Salk. 232 ; Gowers v. Moor, 2 Vern. 98

;

Bennett v. Davis, 2 P. W. 316 ; Parsons

V. Lanoe, 1 Ves. 189 ; Ulrich v. Litchfield,

2 Atk. 374
;
[Parmiter v. Parmiter, 1 J.

& H. 135.]

(c) 3 Ch. Eep. 98.
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of settlement," it was unanimously agreed by Lord Cowper, C, J.

Trevor, M. E., T. Trevor, G. J., and Tracy, J., that this kiud of

plaining or altering the estate; (Chey-

ney's Case, 5 Eep. 68 ;) or 9, of proving-

which of several testamentary guardians

wa« intended to have the actual care of

chUdj-en
;
(Storke i>. Storke, 3 P. Wms.

51 ; 2 Eq. Abr. 418, pi. 13 ; contra, Anon.,

2 Ves., Sen., 56. The admissibility of evi-

dence in this case may be satisfactorily

explained ; for, if guardians disagree, the

court has jurisdiction independently of

the will, and then the evidence may be

resorted to as a guide for the independent

judgment of the court ;) or 10, of prov-

ing what was to be done with the interest

of a legacy till the time of payment

;

(Mansel v. Price, Sugd. Vend. 138, 6th

ed. ;) or 11, of proving that, by a bequest

of residue, a particular sum was intended

;

(Brown v. Langley, 2 Eq. Abr. 416, pi.

14; and 8 Vin. Abr. 197, pi. 36. See

Dyose v. Dyose, 1 P. Wn^s. 305, disap-

proved by Lord Thurlow in Fonnereau v.

Poyntz, 1 Bro. C. C. 472, and by Sir W.
Grant, M. K., in Page v. LeapingweU, 18

Ves. 466 ; and see 1 P. Wms. 306, n. ;) or

12, of construing the will with reference

to the instructions given for preparing it

;

(Groodinge v. Goodinge, 1 Ves., Sen., 230
;

Murray v. Jones, 2 Ves. & B. 318;) or

13, of proving that an executor was in-

tended to be a trustee of residue for next

of kin
;
(Bishop of Cloyne v. Young, 2

Ves., Sen., 95 ; White v. Williams, Coop.

58 ; Langham v. S?indford, 2 Mer. 17 ;)

or 14, of proving that an executor was in-

tended to take beneficially, where, upon

the face of the will, it was conclusively

apparent that he was intended to be a

trustee
; (S. C. ;) or 15, of controlling a

technical rule of verbal construction

;

(per Lord Kenyon, C. J., and Lawrence,

J., 6 T. E. 252, 354 ;) or 16, of explain-

ing the sense in which the word 'rela-

tions ' was intended to be used
;
(Good-

inge V. Goodinge, 1 Ves., Sen., 230 ; Edge

V. Salisbury, Amb. 70 ; Green v. Howard,

1 Bro. C. C. 31 ;) or 17, what a testator

intended to give by the word ' plate ;'

(Nicholls V. Osbom, 2 P. Wms. 419;

Kelly V. Powlet, Amb. 605 ;) or 18, what

a testator intended to devise by the words
' lands out of settlement ;' (Strode v. Bus-

sell, 2 Vern. 621 ;) or 19, of proving that

a portion was intended to be a satisfac-

tion of a bequest of residue
;
(Freemantle

V. Bankes, 5 Ves. 85 ;) or 20, that a legacy

in a codicil was intended to be a substi-

tution for a legacy in the will
;
(Hurst v.

Beach, 5 Mad. 351 ;) or 21, of proving

that a devise to a wife was intended to be

in bar of dower
;

(Leake v. Bandall, 1

Vin. Abr. 188, G. a, pi. 3 ;) or 22, of sup-

plying a use or trust
;

(Id., pi. 4 ;) or 23,

of ascertaining whether the real estate

was charged with the payment of debts

in aid only, or in exoneration of the per-

sonal estate
;

( Bootle v. Blundell, 1 Mer.

193 ;) or 24, of proving that the intention,

in appointing a debtor to be executor, was

to release the debt; (Brown v. Selvin,

Cases temp. Talbot 240 ; S. C. on appeal,

3 Bro. P. C. 607 ;) or 25, of rebutting a

presumption which arises from the con-

struction of words simply qva words

;

(per Lord Thurlow, 2 Bro. C. C. 527 ;) or

26, of raising a presumption
;
(Eachfield

V. Careless, 2 P. Wms. 157 ;) or 27, of in-

creasing a legacy
;
(per Lord Hardwicke,

inGoodinge v. Goodinge, 1 Ves.,Sen., 231 ;)

or 28, of increasing that which is defect-

ive
;
(Anon., 8 Vin. Abr. 188, G. a, pi.

1 ;) or 29, of adding a legacy to a will

;

(Whitton V. Eussel, 1 Atk. 448 ;) or 30,

of proving what interest a legatee was in-

tended to take iu a legacy
;
(Lowfield v.

Stoneham, 2 Strange 1261 ;) or 31, of as-

certaining an intention which upon the

face of the will was indeterminate, as in

the case of a devise to one of the sons of

A, who hath several sons
; (2 Vern. 625

;

and see Altham's Case, 8 Eep. 155 ;) or

32, of proving that words of limitation
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evidence could not be admitted, for that where a will was doubtful

and uncertain, *it must receive its construction from the words of the

will itself ; and no parol proof or declaration ought to be admitted out

of the will to ascertain it.3

were intended to be construed as words

of purchase
;
(Bret v. Kigden, Plow. 340

;

and see Doe v. Kett, 4 Term E. 601 ; May-

bank V. Brooks, 1 Bro. C. C. 84 ;) or 33,

of proving that executors who had acted

in part, and then renounced, were in-

tended by the testator to act only to the

€xtent to which they had acted
;
(Doyle

«. Blake, 2 Sch. & Lefr. 240 ;) or 34, of

proving that the testator meant to use

general words in this or that particular

sense
;
(Goodinge v. Goodinge, 1 Ves., Sen.,

231 ;) or 35, of adding to, detracting

from, or altering, the will
;
(Hferbert v.

Keid, 16 Ves. 481 ;) or 36, (generally) of

proving intention. (Per Buller, J., in

Nomse o. Finch, 1 Ves., Jun., 358
;
per

Sir William Grant, M. B., in Cambridge

V. Bous, 8 Ves. 22, and in Bengough v.

Walker, 15 Ves. 514
;
per Lord Eldou, in

Herbert v. Eeid, 16 Vea. 485-6 and 489
;

Attorney-General v. Grote, 3 Mer. 316

;

Maybank v. Brooks, 1 Bro. C. C. 84 ; Doe

V. Kett, 4 T. B. 601 ; Lord Lansdowne's

Caae, 10 Mod. 98-9 ; Cole v. Eawlinson, 1

Salk. 234; Bertie v. Lord Falkland, 1

Salk. 231 ; Lowfield v. Stoneham, 2

Strange 1261 ; Chamberlayne i). Cham-

berlayne, 2 Freem. 52 ; Towers v. Moor,

2 Vem. 98 ; Vernon's Case, 4 Eep. 4

;

Cheyney's Case, 5 Eep. 68 ; Brett v. Eig-

den, Plow. 340 ; Bac. Elem. Eeg. 23 ; 2

Bac. Abr. 309 ; Challoner v. Bowyer, 2

Leon. 70; and the following treatises—
Sugd. Vend., tit. 'Ambiguity;' Phil, on

Ev. ; and Eoberts on Wills. Contra—
Harris v. Bishop of Lincoln, 2 P. Wms.

135 ; Pendleton v. Grant, 2 Vern. 517 ; S.

C, 1 Eq. Abr. 230 ; Dayrel v. Molesworth,

1 Eq. Abr. 230 ; Docksey v. Docksey, 2

Eq. Abr. 415 ; but see S. C, 11 Vin. Abr.

153 ; Masters v. Masters, 1 P. Wms. 420

;

and see per Lord Chancellor Brougham,

in Guy V. Sharp, 1 Myl. & K. 602, supra,

pi. 96, note.) " See also 1 Greenl. Ev., §

275, et seq.; 1 Eedf. on Wills 496 ; Wms.
Ex'rs (6th Am. ed.) 1237, note ; see also

Am. Bible Society v. Pratt, 9 Allen 109,

and the note to this case in Eedf. Am. Cas.

on Wills 600 ; Crosby «. Mason, 32 Conn.

482; Spalding v. Huntington, 1 Day 8s
Hearn ». Eoss, 4 Harring. 46 ; Wiley v.

Smith, 3 Ga. 551 ; BiUingslea v. Moore, 14

Ga. 370 ; Doyal v. Smith, 28 Ga. 262 ; S. C,
31 Ga. 198; Thweatt v. Eedd, 50 Ga.

181 ; Walston v. White, 5 Md. 297 ; Pul-

ler V. Puller, 3 Band. 83; Webley v.

LanstaiT, 3 Desaus. 509 ; Grimes v. Har-

mon, 35 Ind. 198 ; Huston v. Huston, 37

Iowa 668 ; Caldwell v. Caldwell, 7 Bush

516 ; Timberlake-i;. Parish, 5 Dana 346

Humble v. Humble, 3 A. K. Marsh 126

Jackson v. Payne, 2 Mete. (Ky.) 570

Tucker v. Seamen's Aid Soc, 7 Mete. 188

Watson V. Boylston, 5 Mass. 417 ; Greg-

oiy V. Cowgill, 19 Mo. 415 ; Brownfield

V. Wilson, 78 lU. 467 ; Gilliam v. Brown,

43 Miss. 641 ; Brown v. Brown, 43 N. H.

17 ; Nevius v. Martin, 1 Vroom 465

;

Heater v. Van Auken, 1 McCart. 160;

Brokaw v. Peterson, 2 McCart. 194

;

Cleveland v. Havens, 2 Beas. 101 ; Brear-

ley V. Brearley, 1 Stockt. 21 ; Heslop v.

Gatton, 71 111. 528 ; Eichards v. Miller,

62 III. 417 ; Hyatt v. Pugsley, 23 Barb.

285 ; Arculavius v. Geissenhainer, 3 Bradf.

64 ; Mann v. Mann, 1 Johns. Ch. 234 ; S.

C, 14 Johns. 1 ; Belt c. Belt, 1 Harr. &
McH. 409; Taggart v. Boldin, 10 Md.

104 ; Starling v. Priqe, 16 Ohio St. 29

;

Painter v. Painter, 18 Ohio 247 ; Wor-

man v. Teagarden, 2 Ohio St. 380 ; Miller

V. Springer, 70 Penna. St. 269 ;
Brown v.

Brown, 6 Watts 54 ; Coinfirt v. Mather, 2

Watts & S. 450 ;
Weatherhead v. Sew-

ell, 9 Humph. (Tenn.) 272.

3. "Where the inquiry is, what the

words of a will express, as distinguished

[*410]
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So, in Brown v. Selwm, (d) (which is a leading authority,) where

Evidence of the testator having bequeathed the residue of his personal

person who estate to two persons, whom he appointed his executors,
SrewthewiU

,
. , -tit,.,, , •

rejected. and One 01 whom was indebted to him by bond, it was

from what the testator meant By the

words, evidence of dedaraticms of intention,

of instntctums given by the testator for

preparing his will, (Bernasooni v. Atkin-

son, 10 Hare, 345,) or any evidence of a

similar nature, is obviously inapplicable

to the point of inquiry. Such evidence,

therefore, is, for the purpose of such an

inquiry, inadmissible. Declarations by

the testator, on a point collateral to the

question of intention, may, however, be

evidence of an indqoendent fact, material

to the right interpretation of the testator's

words. Such evidence will, then, upon

the general principle, be admissible.

(Herbert v. Eeid, 16 Ves. 484 ; Goodtitle

V. Southern, 1 M. & Selw. 299 ; Benson v.

Wittam, 2 Sim. 493 ; Powys v. Mansfield,

3Myl. & Cr. 359 ; Blundell v. Gladstone,

11 Sim. 467.) No fact, (it may be ob-

served), as a general proposition, can be

material, which is not coincident in point

of time with the making of the will. (5 B.

& C. 69, in Doe d. Winter v. Perratt.,"

Wigram Extr. Ev. 174, ? 104. And see

Wms. Ex'rs (6th Am. ed.) 1237. See also

I Greenl. Ev., R 290, 291; 1 Eedf. on

Wills, 539, et seq. ; Brown v. Saltonstall, 3

Mete. 426; Richards v. Dutch, 8 Mass.

506. So, too, Weatherhead v. Baskerville,

II How. 329, where declarations of the

testator, made at the time of making the

wUl, were offered to prove that in a gift

to children he did not intend to include

daughters; or that a bequest of $90,000,

" to be made up of his (legatee's) notes,

&c., which will be found sealed up and

among my papers and directed to him to

be delivered to him," was intended to

embrace other notes over and above those

found in the package, Crosby v. Mason,

32 Conn. 482. See, too. Fowler v. Colt,

10 C. E. Gr. (N. J.) 202 ; Vernon v.

Marsh, 2 Green Ch. (N. J.) 502 ; Massa-

ker V. Massaker, 2 Beas. 264; Leigh v.

Savidge, 1 McCart. 124 ; Yard v. Carman,

Penn. (N. J.) 936 ; Farrar v. Ayres, 5
Pick. 407 ; Barratt v. Wright, 13 Pick.

45 ; Gilliam v. Brown, 43 Miss. 641 ;

Johnson V. Johnson, 18 N. H. 594 ; White
1). Hicks, 33 N. Y. 383 ; Arthur v. Arthur,

10 Barb. 9; Lewis «. Lewis, 2 Watts
& S. 455; Comfort v. Mather, 2
Watts & S. 450; Woodman v. Good,

6 Watts & S. 169; Ritter v. Foie, 6
Whart. 99 ; Harrison v. Morton, 2 Swan
(Tenn.) 461 ; Den v. Van Cleve, 4 Wash.
C. C. 262 ; Weston v. Foster, 7 Mete. 297.

Neither are the testator's declarations

admissible to show that by a gift of mon-

eys he intended bonds, mortgages, &c.,

Mann v. Mann, 14 Johns. 9 ; nor even

(d) Cas. t. Talb. 240, 3 B. P. C. Toml.

607. [It must always be assumed that

the language of the will is that of the tes-

tator : if proposed by his professional ad-

viser, it is yet adopted by him
;
per Wood,

V. C, 10 Hare 348, 349 ; and see per

Bomilly, M. E., 32 Beav. 423. And parol

evidence that a will was or was not drawn

by a skilled person is not admissible,

though any evidence on the point appar-

ent on the face of the will may be consid-

ered in construing it, Richards v. Davies,

13 C. B. (N. S.) 69, 861 ; and if obviously

technically drawn, the technical is the

primary meaning, per Byles and Willes,

JJ., Thellusson v. Rendlesham, 7 H. L.
Cas. 449, 486. But as in the case of a
deed (10 East 427, 4 B. & Cr. 272), so in

the case of a will, evidence is admissible

to show that the instrument was in fact

executed on a different day from that

stated in it, Reffell v. Eeffell, L. R., 1 P.
& D. 139.]
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attempted to be proved by the evidence of the person who drew the
will, that he received the testator's written instructions to release the-

bond debt by the will, but that he refused to do so, under the impres-
sion that the appointment of the obligor to be one of the executors

extinguished the debt—^Lord Talbot held the evidence to be inadmis-
sible ; and his decree was affirmed in D. P.4

his declarations shortly before his death

as to why he made certain provisions in

his will, although offered for the purpose

of proving undue influence, Lynch i;.

Clements, 9 C. E. Gr. (N. J.) 431; or

that he intended » gift in lieu of dower

not to bar dbwer in after-acquired lands,

Chapin, v. HUl, 1 R. I. 446. But the

testator's declarations at the time of mak-

ing his will have been admitted to prove

an intention on his part to evade the stat-

utes as to manumission, Cobb v. Battle,

34 Ga. 458 ; see, too, Smithwick v. Evans,

24 Ga. 461 ; or to correct a misnomer of

the legatee and show the person really

intended, Trustees v. Peaslee, 15 N. H.

317 ; Ex parte Hornby, 2 Bradf. 420

;

"Wms. Ex'rs (6th Am. ed.) 1240 ; or to

identify the subject of the gift, as of testa-

tor's "backUmds," Eyers v. Wheeler, 22

Wend. 148 ; or " home farm," Boggs v.

Taylor, 26 Ohio St. 604, affirming 20

Ohio St. 516 ; or to prove that certain

notes of legatee held by testator were

given for advancements, Tillotson v. Race,

22 N. Y. 122 ; or that the omission of a

child by testator was intentional. Rams-

dill V. Wentworth, 101 Mass. 125 ; or that

the will was difierent from what testator

believed it to be. Reel v. Reel, 1 Hawks
(N. C.) 248 ; or that the paper in question

was intended to be a deed and not a will,

or mce verm, Robertson v. Dunn, 2 Mur-

phy 133. As to declarations of testator

as evidence of undue influence or fraud

in the procurement of the will, see infra,

note 6. As to declarations at time of

tearing a wiU as evidence of intention,

see Dan v. Brown, 4 Cow. 483 ; Betts v,

Jackson, 6 Wend. 173. Whether such
declarations are admissible to show that

a legacy to a debtor of the testator was-

intended as a discharge of the debt, see

Eaton V. Benton, 2 Hill (N. Y.) 576;.

Cloud V. Clinkinbeard, 8 B. Mon. 397.

4. See 1 Redf. on Wills 536 ; Wigram oa
Extr. Ev., 2 124, p. 184, ? 104, p. 174.

To the same effect is Canfield v. Bostwick,

21 Conn. 550, where the evidence of the

scrivener was offered to explain why the

words "both" and "personal" were struck

out of the draft of the will, and this evi-

dence was rejected. See, too, Jackson v^

Sill, 11 Johns. 201 ; Nevius v. Martin, 1

Vroom 465 ; Jones v. Jones, 2 Beas. 236

;

Cleveland v. Havens, 2 Beas. 101; An-
dress v. Weller, 2 Green Ch. (N. J.) 604

;

McKay V. Hugus, 6 Watts 345 ; Robinson

V. Bishop, 23 Ark. 378 ; Avery v. Chap-
pel, 6 Conn. 270 ; Tucker v. Seaman's

Aid Society, 7 Mete. 188 ; Den v. Cub-
berly, 7 Halst. 308; Gaither v. Gaither,

3 Md. Ch. Dec. 168 ; Rothmaler v. Myers,

4 Desaus. 215. See, however, Nolan v,

Bolton, 25 Ga. 352, where similar evi-

dence was admitted to show certain ad-

vancements to have been the consideration

for a note of legatees held by the testator

;

and Clevaley v. Clevaley, 124 Mass., where
it was admitted to identify the property

devised. But letters of the testator writ-

ten before the will was made have been

admitted to show his assent to the pro-

visions of the will. McNinch v. Charles^

2 Rich. 229.
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Again^ in Lord Walpole v. Earl of Cholmondeley, (e) where it

3Lord waipoie appeared that the testator, the Earl of Orford, made a
«. Earl of Choi- '^'^ '

,

anondeiey. will in 1752, whereby he devised his real estate to certain

limitations. In 1756 he made another will, altering those limitations

;

but in neither of these wills did he bequeath his personalty, appoint

executors, or make any provision for the payment of his debts. In

1776 he sent for his attorney, to make a codicil for these purposes

;

and, on the attorney telling him he should want his will, his lordship

sent him for it to his steward, who gave him the will of 1762. The

other will appears 'not to have been in his custody. The attorney

then drew the codicil, which recited generally, that by his last will

:and testament, dated 25th November, 1752, the testator had devised

his real estate to certain uses, but had not charged the same with the

payment of his debts or legacies, or disposed of his personal estate, or

^appointed any executors ; and he declared that writing to be a codicil

ioMs *SAiD last win, and to be accepted and taken as part thereof, and

Express repab- revoked the same so far only as it was incompatible with

-cedent will not the codicil ; and he subiected all his estates to the payment
controlled by »,.,,,i ., . n iiii.
parol evidence, of his debts, the legacies thereinafter bequeathed, and his

funeral expenses, gave several legacies, and appointed executors. The

codicil was duly executed. The parol evidence also went to show,

'that when the testator made the will of 1756, he told one of the wit-

nesses that he and his great-uncle (to whom the property was thereby

limited for life, with remainder to his sons in strictsettlement) had

made reciprocal limitations in favor of each other's families, in case of

failure of issue of either of them. And it appeared further, that when

he made the codicil of 1776, he expressed no intention of altering the

limitations of the real estate, further than by subjecting it to his debts,

legacies, and funeral expenses. The question was, whether this evi-

dence could be received to control the operation of that codicil, which

Ijad, by republishing the recited will of 1752, revoked that of 1756. (/)

The Court of C. P., and afterwards the Court of K. B., on a writ of

(e) 7 T. K. 138, 3 Ves. 402; [In re contra: sedgu. The decision in the former

'Chapman, 8 Jur. 902, 1 Eob. 1 ; Payne v. of these two cases may perhaps be sup-

Trappes, 1 Bob. 583, 11 Jur. 854; and ported on the same grounds as Sogers v.

-see Stringer v. Gardiner, 27 Beav. 35, 4 Goodenough, 2 Sw. & Tr. 342, 31 L. J.,

De G. & J. 468 ; In re Nunu's Trusts, L. Prob. 49 ; for it appears that the will

K., 19 Eq. 332 ; Farrer v. St. Catharine's mistakenly referred to had been destroyed.

<:!oUege, L. E., 16 Eq. 19. Quincey v. Vide ante p. *191.]

-Quincey, 5 No. Gas. 154, 11 Jur. Ill, and (/) Ante p. *188.

In re Thomson, L. K., 1 P. & D. 8, are

[*411]
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error, held the evidence to be inadmissible. It had been argued, that

the evidence raised a latent ambiguity on the words " last will, dated

1752," by showing that that will was not the last will ; and that

though the expression " last will " was generally used in a technical

sense, it was sometimes used in the strict and literal sense, and, there-

fore, evidence should be admitted to show in what sense it was used

by the devisor; but Lord Kenyon observed, that neither of those

instruments was a will, properly so called, until the death of the-

devisor : but were ambulatory until that time, and either of them was

capable of being destroyed or set up by the devisor. " Supposing,"'

continued his lordship, " Lord Orford had said to the attorney, ' I

have two wills in the steward's hands, desire him to send me the last

wUl,' and the steward had, by mistake, sent him the first, and that

mistake had been shown by parol evidence, there would have been a

latent ambiguiiy ; and it seems to me, (though the opinion is extra-

judicial) that that ambiguity might have been explained by other

parol evidence, on the same principle as in the instance of canceling a

will, where parol evidence is admitted to show qtm animo the act was

done ; or as in the case of a child's destroying a deed."

It will be observed, that in the two cases suggested by Lord *Ken-

yon, the alleged revoking act is from its nature suscepti-
Difference be-

ble of, and indeed requires, this species of explanation. S^^l^t'^a'^;.

The same observation would have applied to the case then """^^ "°'"''"-

before the court, if the revocation had consisted in the act of the

steward sending the wrong will ; but as this evidently was, not the-

case, the' revocation being wholly produced by the fact of the will

being referred to in the codicil, it was clearly impossible, upon the

principle adopted in this case, to admit parol evidence of the actual

intention to control the revoking effect of the codicil.

A fortiori parol evidence is not admissible to supply any clause or

word which may have been inadvertently omitted by the
^ertenti" wnit-

person drawing or copying the will.5 Thus, in Earl of *„ppg^°'
^

5. See 1 Eedf. on Wills 498 ; McAllis- by the scrivener to prove that the wife

ter V. Butterfield, 31 Ind. 25 ; Abercrom- was to have the use of all the real estate

bie V. Abercrombie, 27 Ala. 489 ; Cald- " until all the children become of lawful

well V. Caldwell, 7 Bush 516; Webb v. age," instead, of one-third "during her

Webb, 7 Mon. 626 ; Stephen v. Walker, widowhood," was j-ejected. So, in Com-

8 B. Mon. 600 ; Lefevre v. Lefevre, 59 N. stock v. Hadlyme, 8 Conn. 254, to prove

Y. 434, reversing 2 Thomps. & C. 330

;

an omission of a |100 legacy. But where

Csesar v. Chew, 7 Gill & J. 127. In Chap- it appeared by the will itself that there

pel V Avery, 6 Conn. 34, 270, evidence was an omission in the description of the-

[*412]
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Newburgh v. Countess of Newburgh, (A) where a testator gave

instructions to his solicitor to prepare a will, by which his wife

was to take an estate for life in lands in the counties of Sussex and

property devised, parol evidence was ad-

mitted to correct it, Kenny v. Kenny, 3

Litt. 302. In Jones v. Jones, 2 Beas. 236,

•after a gift to the legatee of one-third

part of his property, a mistake of one-

third for two-thirds cannot be shown or

corrected by parol. In Andress v. Weller,

2 Gr. Ch. (N. J.) 604, the evidence of the

flcrivener that he had omitted a legacy

directed by the testator, was held inad-

missible. See, too, Harrison v. Morton, 2

Swan (Tenn.) 461 ; Hawman v. Thomas,

44 Md. 30; Eosborough v. Hemphill, 5

Eich. Eq. 95. But it is competent to

prove under the statute of Massachusetts

that the omission of children by the tes-

tator in his will, was intentional and not

by an oversight, Eamsdill v. Wentworth,

101 Mass. 125; Buckley v. Gerard, 123

Mass. 8 ; Converse v. Wales, 4 Allen 512

;

Wilson V. Poskett, 6 Mete. 404. But in

Ehode Island the rule is otherwise, Chace

V. Chace, 6 E. 1. 407. But in South Caro-

lina the court admitted parol evidence

that the name of one child was omitted

by mistake, and rectified the mistake.

Geers v. Winds, 4 Desaus. 85. As to the

power of chancery to correct mistakes in

wills, Mr. Justice Story, in his treatise on

Equity Jurisprudence, gg 179-181, says

:

" In regard to mistakes in wills, there is

no doubt that courts of equity have juris-

diction to correct them, when they are

apparent on the face of the will, or may
be made out by a due construction of its

terms ; for in cases of wills the intention

will prevail over the words. But then

the mistake must be apparent on the fece

of the will, otherwise there can be no re-

lief; for, at least since the statute of

frauds, which requires wills to be in writ-

ing (whatever may have been the case

before the statute), parol evidence, or

evidence dehors the wiU, is not admissible

to vary or control the terms of the will,

although it is admissible to remove a

latent ambiguity. But the mistake in

order to lead to relief, must be a, dear

mistake, or a clear omission, demonstra-

ble from the structure and scope of the

will. Thus, if in a will there is a mis-

take in the computation of a legacy, it

will be rectified in equity. So if there is

a mistake in the name, or discription, or

number, of the legatees intended to take,

or in the property intended to be be-

queathed, equity will correct it. It will

be found upon examination we think that

the American courts of equity have not

interfered to correct alleged mistakes in

the execution of wills, either as to the

statutory requisites, or the manner of

writing, as by inserting the name of

another legatee in lieu of one which had
been written by mistake of the scrivener,

or applying a devise or bequest to a sub-

(A) 5 Mad. 364. In Langston v. Lang-

ston, 8 Bli. 167, 2 CI. & Pin. 194, a nice

question of construction arose, in conse-

quence of the omission of a line by the

person copying the will for signature;

and Lord Brougham called for and

inspected the draft, with a view of inform-

ing himself of this fact, in spite of the

protestations of the appellant's counsel.

Its inadmissibility, however, was admitted

by his lordship, who, in his judgment,

emphatically disclaimed all reliance on

or influence from the information derived

from this source. Perhaps, however, the

principle which excludes such evidence

was somewhat infringed by the inspection

of the draft will, even with the dis-

claimer ; for in such cases who can ven-

ture to affirm that his mind has not

received a bias, by allowing the inadmis-

sible evidence to have access to it?
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Gloucester. The solicitor prepared the draft, and laid it before a con-

veyancer to settle, by whom, it appeared, that the word " Gloucester
"

had inadvertently been struck out, and the person who made the

ject matter intended by the testator, but

not fully expressed. The extent to which

the English equity courts have sometimes

carried this branch of their remedial

powers has more the appearance of mak-

ing men's wills, as they probably would

do if now alive, than carrying them into

«ffect, as they were in fact made. But

one may make a binding contract to dis-

pose of his property by will in a particu-

lar mode, and a court of equity will de-

cree specific performance of such a con-

tract, where otherwise it would operate

as a fraud upon others. But in each of

these cases the mistake must be clearly

made out ; for if it is left doubtful equity

will not interfere. And so if the words

of the bequest are plain, evidence of a

different intention is inadmissible to es-

tablish a mistake. Neither will equity

rectify a mistake if it does not appear

what the testator would have done in the

case, if there had been no mistake.''

See also Wigram on Extr. Ev. (2d Am.
cd.), p. 265, et seq. The effect of such

mistake or omission to render the will

void has been denied in Comstock v. Had-

lyme, 8 Conn. 254. In the language of

Williams, J., in this case: "It is said,

that this omission makes the will void

;

that it shows it was not her will—not the

will she meant to make. Now, if a mis-

take in drafting a will makes it void, it is

•certainly very surprising that no case has

been produced from an English or Ameri-

can book, in support of the proposition,

although the various decisions relative to

the construction of the statute of frauds,

would fill volumes. It cannot be believed

but that similar mistakes have been often

made. The statute, when it required all

wills to be in writing, signed by the testa-

tor and attested by witnesses, certainly

intended that the evidence and the whole

evidence, of the disposition of the prop-

erty by will, should be the wiU itself;

that the evidence of the intent of the

devisor should be derived from the writ-

ing, signed by him and solemnly attested

;

otherwise innumerable would be the cases

where evidence of mistake would be

claimed and proved. How often is it

that the words used by the scrivener con-

vey a different estate from what the testa-

tor designed I Yet it has always been

decided, that parol testimony could not

be admitted to prove, that the devisor

meant to give a different estate from what

the will expressed. Chappel v. Avery, 6

Conn. 34 ; Earrer v. Ayres, 5 Pick. 407

;

Button V. Amer. Tract Society, 23 Vermt.

336. And if it is settled, that you cannot,

by parol proof, alter the legal import of

the terms used by the scrivener, such a

will must either be void, or convey a

different estate from the one intended.

That such a will is not void, is proved by

repeated declarations of judges, that by

the legal construction, they knew the

intent of the testator was frequently vio-

lated. If by the construction given to

the words used, the intent may be de-

feated, and yet the will remain valid,

why may not the same effect follow where

it arises from an omission to insert cer-

tain words, which were intended? In

neither case is the effect of the will ex-

actly what the testator intended ; but in

neither case can the fact be ascertained

without the aid of parol testimony, and

if such testimony is to be admitted, we do

away with part at least of the beneficial

effect of the statute of frauds, and leave

every will exposed to litigation, on a claim

of a different intent. In contracts, mistakes

have, indeed, been rectified in a Court of

Chancery ; but no case is recollected,

where they have been holden void, on

account of mistake. In Phillips v. Cham-

berlaine, 4Vesey 51, 57, where an intention
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fair copy of the settled draft changed the word "counties" into

" county ; " and the will, therefore, omitted altogether the estate for

life in the lands in the county of Gloucester. When the will was

executed, the abstract of the will, (which agreed with the instructions

given by the testator,) and not the will itself, was read to the testator,

so that the mistake remained undiscovered. The widow filed a bill,

praying to have the will corrected on this evidence ; but Sir J. Leach^
*

V. C, refused it, because, admitting it to be clearly made out that the

mistake existed, the court had no authority to correct the will accord-

ing to the intention. The will, executed with that omission, was cer-

tainly not the will of the devisor ; and so it must be found by a jury

upon the facts stated as to the Gloucester estate ; but the court could

not, for that re'ason, set up the intention of the testator, which by mis-

take he had been prevented from carrying into execution, as if he had

actually executed that intention in the *fornis prescribed by the statute

of frauds. To assume such a jurisdiction would, in effect, be to repeal

the statute of frauds in all cases where a testator failed to comply with

the statute by mistake or accident. His Honor added, that he was

willing to direct an issue, whether this was the will of the testator as

to the Gloucester estate ; and upon this issue the evidence tendered

was expressed to give a legacy to the

Humane Sodeiy, but no sum was inserted,

the will was not held to be void. And it

would seem, that in this case, if any

remedy existed, it would be one that

would not destroy the whole will, but one

which would correct the mistake and

make the will what it ought to be. This

has been attempted, in a recent case ; and

it was decided, that parol testimony could

not be admitted to prove the mistake. It

would be to make a will by witnesses,

and not by writing ; to make a will any-

thing. Avery v. Chappel,' 6 Conn. 270,

275. I think, then, it follows, that if

courts of chancery cannot admit such

evidence to prove a mistake which they

might correct, courts of law cannot admit

it to prove a mistake to set aside the will.

The danger arising from the nature of

the proof, is the same in both cases ; and

if the rules of law would allow that proof,

it would be more congenial to principle,

[*413]

and more likely to effectuate the intent

of the devisor, to correct the mistake,

than to make void the whole instrument.

And if the former cannot be done, much
less can the latter." In Salmon v. Stuy-

vesant, 16 Wend. 332, where the defective

clause was void as a perpetuity, Cowen,

J., said that a decision avoiding the whole

will for that reason " would operate as a

sentence of nullity against the more im-

portant class of wiUs. No will of any
considerable estate, embracing various

kinds of property and seeking to provide

for a numerous family by the bestowment
of different interests, could ever stand the

test of such a principle. Some slight

mistake of testamentary power, some un-
certainty of expression, some lapse of

ademption, or one of the thousand occur-

rences which baffle human wisdom and
forecast,v always has arisen and always
will arise to prevent the exact fulfillment

of all the testator's purposes."
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would be admissible, (i) No such issue was asked. The case was

afterwards re-heard before the "V. C, when it was suggested, as the

result of the conveyancer's evidence, that there was no omission in the

will, but that the error was owing to the introduction of a passage

which he had first written, but afterwards struck through with a pen

;

but which had been copied by mistake in the fair will : and it was

contended, therefore, that there ought to be an issue, to try whether

those words so introduced by mistake were part of the will. The V.
C. thought that, if such a case had been originally made, they would

have been entitled to such an issue
; (j) but that, as it was opposed to

the allegations on the record, he could not entertain it. The case was

carried to the House of Lords, where the question, whether parol evi-

dence was admissible to prove such mistake, for the purpose of correct-

ing the will and entitling the appellant to the Gloucester estate, as if the

word " Gloucester " had been inserted in the will, was submitted to

the judges, who declared their unanimous opinion to be, that the evi-

dence was not admissible, [k)

The distinction suggested in the court below is very important. It

seems to amount to this : that though you cannot resort to ciause impro-

parol evidence to control the effect of words or expressions luce intowm
which *the testator has used, by showing that he had used ^"on faaue"
, T . , . . 1 , , 1 devisavit vel

them under mistake or misapprehension, nor to supply n<m.

(i) The report states that a case was lines, though inaccurate, were introduced

cited at the bar on the authority of Eich- in order to carry the instructions for the

ards, C. B., in which Lord Eldon had will into legal operation. It might on

sent it to the jury upon the same descrip- the same ground be contended that a

tion of facts. [But Lord St. Leonards mistake in a legal limitation made

says (Law of Prop. 207) it could not be through carelessness or ignorance could

maintained that the omission of the word be corrected by striking out the words
" Gloucester " in the particular- devise improperly introduced." Law of Prop.,

would reader the whole will void as to p. 197. See also Harter v. Harter, L. E.,

the Gloucester estate : because although 3 P. & D. 11 ; In re Davy, 1 Sw. & Tr.

the will did not contain all that the testa- 262, 29 L. J., Prob. 161, 5 Jur. (N. S.)

tor intended as to this estate, it contained 252. Moreover the effect of striking out

in the actual devise of it nothing but the words in Newburgh v. Newburgh

what he did intend. The case was ulti- would be the opposite of that in the de-

mately decided in D. P. upon the con- cided cases : it would create a devise and

struction of what still appeared on the not an intestacy. Per Sir J. Wigram,

face of the will. Law of Prop., p. 367. Wills, pi. 183, n. And see Stanley v.

ij) Upon this Lord St. Leonards re- Stanley, 2 J. & H. 502.]

marks—"This is a dangerous jurisdic- (k) 1 M. & Sc. 352. [See Wade v.

tion : for although no doubt the striking Nazer, 12 Jur. 188, 6 No. Cas. 46, 1 Eob.

out of the two lines would have made the 627.]

will what the testator directed, yet those

2z [*414]
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words which he has not used, yet that you may, upon an issue devisavit

vd non, prove that clauses or expressions have been inadvertently in-

troduced into the will, contrary to the testator's intention and instruc-

tions, or, in other words, that a part of the executed instrument is not

his will. In support of this doctrine may be adduced the case of Hip-

pesley v. Homer, (l) where a testator, having, by his will dated in

1800, devised his estate to certain limitations, by a codicil made in

1804, after empowering one of the devisees for life to make a jointure

and charge portions for children, made certain variations in the limi-

tations in the will, and gave certain additional powers of management

to his trustees. The bill alleged, that the testator executed the codicil

upon the representation and in the belief that it contained nothing but

powers to the devisee for life to make a jointure and charge portions

for children, and prayed that it might be set aside. The facts charged

were admitted by the answer. Issues were directed—First, as to

whether the testator did, by a paper writing, purporting to be a codicil

to his will, devise in manner following : (Then follow the words of

the codicil, by which only the powers of jointuring and charging por-

tions were conferred.) Secondly, whether the testator did, by the said

codicil, devise in manner following : (Here was set forth the remain-

ing part of the codicil.) The jury found that the part of the codicil

which was the subject of the second issue did not constitute the will

of the testator ; and that the part of the codicil which was the subject

of the first issue did constitute the will of the testator. Whereupon

the court (not being able to direct the instrument to be delivered up,

as part of it was good,) declared that so much of the codicil as did not

constitute the will of the testator was void.

[So parol evidence is admissible to show that a document duly

Execution of executed as a will was never intended to operate as the

m«>iS?
'

will of the deceased ; as, if two persons, intending to

make their wills, each by mistake executes the document prepared for

the other : (m) or to show that a document was not intended to be

, testamentary but only as a contrivance to effect some col-—of a pretend- • , , . ^ i. i.
edwui.; lateral object, e. g., to be shown to another person to

induce him to comply with the *pretended testator's wish, (n) In both

(I) T. & E. 48, n. [See also Powell ». 173; In re Oswald, L. R., 3 P. & D. 162.

Mouchett, 6 Mad. 216 ; LordTrimlestown (m) In re Hunt, L. E., 3 P. & D. 250.

i;. lyAlton, 1 D. & CI. 85 ; Lord Guilla- (n) Lister v. Smith, 3 Sw. & Tr. 282,

more v. CGrady, 2 Jo. & Lat. 210 ; In re 33 L. J., Prob. 29.

Duane, 2 Sw. & Tr. 590, 31 L. J., Prob.

[*415]
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these cases the animus testandi is wanting. So parol evidence is admis-

sible to show that the later of two identical documents _t,fadnpii-

was intended to be a duplicate of the earlier one, and not "*'*

a distinct instrument, (o)

Parol evidence is also admissible for the purpose of counteracting

fraud ; 6 for to reject it in such case would be to make a Rule in oases

rule, whose main object is to prevent injustice, instru-
°^**"^-

mental in producing it. As in Doe d. Small v. Allen, {p) where it

appeared that the testator, upon being pressed by some one wui am-

persons to execute a second will, inquired if it were the teSded fo?an-'

same as the former ; and being told that it was, executed
°*'^^'

the will, which turned out to be different. It was held in K. B. that

evidence of these facts ought to have, been received. " I agree," said

Lord Kenyon, " that the contents of a will are not to be explained by

parol evidence ; but, notwithstanding the statute of frauds, evidence

may be given to show that a will was obtained by fraud ; and the

effect of the evidence offered in this case was to show that one paper

was obtruded on the tfestator for another which he intended to exe-

cute." [And as a charge of fraud may be supported, so it may be

rebutted by evidence of this nature. Thus, in Doe v. Hardy, (q) where

the defence to a claim under a codicil to the testator's will was, that

the codicil was a forgery ; an objection was made to the receipt of

evidence, offered by the plaintiff of declarations by the testator, that

he intended the lessor of the plaintiff should have the property. But

Littledale, J., thought the declarations of the testator were admissible

(o) Hubbard v. Alexander, 3 Ch. D. ertaon v. Dunn, 2 Murph. 133. But see

738 ; see also Doe v. Strickland, 8 C. B. as to fraud and undue influence the case

724.] of Boylan v. Meeker, 4 Dutch. 276. See

6. The rule is well established, although also Cawthorn v. Haynes, 24 Mo. 236;

it is rather one of /woiote than of construe- Bates v. Bates, 27 Iowa 110. But not to

turn, that 'parol evidence inadmissible to show by the declarations of the testator

explain a will may be admitted to show that he had been compelled by fear to

fraud in its execution, Hearn v. Boss, 4 make the will and now verbally revoked

Harring. 46 ; Webb v. Webb, 7 Mon. 626

;

it, Jackson v. Kniffen, 2 Johns. 31 ; see,

Collins V. Hope, 20 Ohio 493 ; 1 Eedf. on too, Lewis v. Lewis, 2 Watts & S. 455

;

Wills 508, et seq.; or a, mistake (under Means v. Means, 5 Strobh. 167 ; Hayes v.

the imue of devisavit vdnon), 'Reel v.^Eieel, West, 37 Ind. 21; Harring v. Allen, 25

1 Hawks 248 ; McAllister v. Butterfield, Mich. 505.

31 Ind. 25 ; Grimes v. Harmon, 35 Ind. l{p) 8 T. E. 147.

198 ; or to show that testator intended (q) 1 Moo. & E. 525.]

for a will what was a deed in form, Bob-
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to show his intentions where the defence was either fraud, circumven-

tion, or forgery.]

Another illustration of the principle occurs in the case suggested by

Promise by Lord Eldon in Stickland v. Aldridge, (r) " of an estate

to testator en- suffered to desceud, the owner beins: informed by the
forced.

i • i .^ i . , i i .,i
heir, that, ii the estate is permitted to descend, he will

make a provision for the mother, wife, or any other person, there is

no doubt equity would compel the heir to discover whether he did

make such promise. So, if a father devises to the youngest son, wha
promises that, if the estate is devised to him, he will pay £10,000 to

the eldest son, equity would compel the former to discover whether

that passed in parol ; and, if he acknowledged it, even praying the

benefit of the statute, he would be a trustee to the value of £10,000."

And it is clear that, in such a case, (and this, indeed, is the *point

which is chiefly material here,) if the trust were denied by the heir or

devisee, it might be proved aliwnde. (s)

It seems, too, that parol evidence is admissible for.the purpose of

Parol evidence rebutting a resulting trust ;7 as in such case, it does not

«pd1^*Slui?. contradict the will, its effect being to support the legal
mB trust.

jj^g q£ ^jjg deyisee against, not a trust expressed, (for that,

would be to control the written will,) but against a mere equity arising

by implication of law. (f)

On the same principle, parol evidence was, under the old law, admis-

sible to support the claim of an executor (now taken away by statute

(»•) 9 Ves. 519. See also Drakeford v. admissible to establish a trost, e. g., by
Wilkes, 3 Atk. 539. ,

means of promises made by the devisee

(s) See Oldham v. Litchfield, 2 Vem. to the testator. Colgate D. Owing's Case,

506
;
[Podmore v. Guraiing, 7 Sim. 644

;

1 Bland 370 ; Collins v. Hope, 20 Ohio
Tee V. Ferris, 2 K. & J. 357 ;

Chester v. 493 ; Jonea v. McKee, 3 Penna. St. 496
;

Urwick, 23 Beav. 407 ; Proby v. Laudor, Gtaullaher v. GauUaher, 5 Watts 200. But
28 Beav. 504 ; M'Cormick v. Grogan, L. parol evidence, going to show that the

K., 4 H. L. 82 ; Norris v. Frazer, L. E., will was made with the knowledge and
15 Eq. 318.] assent of A, who declared his intention

7. See Mann v. Mann, 1 Johns. Ch. of carrying out its provisions, will not es-

234; S. C, 14 Johns. 9; Botsford v. Burr, tablish a binding contract to charge the

2 Johns. Ch. 416 ; Steere v. Steere, 5 estate of A with a trust in favor of C.

Johns. Ch. 1 ; Jackson v. Feller, 2 Wend. Whitridge v. Parkhurst, 20 Md. 62. Nor
465 ; Iddings v. Iddings, 7 Serg. & R. is it competent to prove by the testator's

111 ; Billingslea v. Moore, 14 Ga. 370

;

declarations that he intended a devise to

Love V. Buchanan, 40 Miss. 758 ; Fitz- A, to be for the benefit of B. Weston v.

Patrick v. Fitzpatrick, 36 Iowa 674. See Foster, 7 Meto. 297.

also Mr. O'Hara's note in Wigram on («) Mallabar v. MaUabar, Cas. t. Talb.

Extr. Ev. 274. Parol evidence is also 79.

[*416]
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1 Will. IV., c. 40) to the undisposed-of residue of a testator's personal

«state, against the presumption in favor of the next of kin created by

a legacy to the executor, (w) Such evidence may also be adduced to

repel the presumption [as distinguished from an express declara-

tion (a;)] against double portions ; in other words, to show that a legacy

by a parent to his child was intended not to be (as the general rule

Tvould make it) a satisfaction of a portion previously due to such child

by the testator, or that a subsequent advancement to the child was not

to be (as it would, according to the general doctrine) a satisfaction

[entire or partial, according to its amount, (2/)] of a legacy to such

child, (z) [In all these cases, where parol evidence is admissible to

repel the presumption, counter evidence is also admissible in support

of it ; the evidence on either side being admissible, not for the purpose

of proving, in the first instance, with what intent the writing was made*

but simply with the view of ascertaining whether the presumption, which

the law has raised, is well or ill-founded, (a) But evidence in support

of the presumption is not admissible, unless evidence to rebut it has

been first admitted ; still less is evidence admissible to create a pre-

sumption not raised by the law ; in the former case it is unneces-

sary
; (6) and in both cases its effect would be to contradict the appar-

ent meaning of the will. (0)] It is clear, also, that parol evidence is

admissible to prove the fact that the testator intended to place himself

in hco ^parentis towards a legatee, who was not his child
;
(d) [or to

prove that gifts have been made to the legatee by the testator in his

lifetime, and that they were of a nature to bring them within the

equitable presumption, (e) or within the terms of an express declara-

tion contained in the will, (/) that advancements should be in satis-

faction of legacies. And for this purpose contemporaneous declara-

tions of the testator's intentions are admissible ; since the rule which

would exclude them, if the intention had been committed to writing,

does not apply.]

(u) See 1 Eop. Leg. by White 337. (c) Hall v. Hill, 1 D. & War. 94; Lee

iSeem since the act, Love v. Gaze, 8 v. Pain, 4 Hare 216 ; Palmer v. Newell,

Beav. 474. 20 Beav. 39.]

(a) Smith v. Conder, 9 Ch. D. 170. [d) Powys v. Manfield, 3 My. & C. 359.

(2/) Pym V. Lockyer, 5 My. & C. 29.] [(e) Eosewell v. Bennett, 3 Atk. 77 ;

(2) 1 Eop. Leg. by White 338. Kirk v. Eddowes, 3 Hare 509
;
Twining

[(o) Kirk V. Eddowes, 3 Hare 517. v. Powell, 2 Coll. 262.

(6) Kirk v. Eddowes, 3 Hare 520; (/) Whateley v. Spooner, 3 K. & J.

White V. Williams, 3 Ves. & B. 72. 542 ; M'Clure v. Evans, 29 Beav. 422.

[*417]
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Returning, however, to the general rule, it is clear that parol evi-

Ckmstruotion dence of the actual intention of a testator 8 is inadmissible

enced by parol for the purpose of controlling or influencing the construc-

tuai intention, tion of the written will, the language of which must be-

8. As to the inadmissibility of parol

proof of the testator's inteniwns, see Eob-

insou V. Bishop, 23 Ark. 378 ; Avery v.

Chappel, 6 Conn. 270 ; Canfield v. Bost-

wick, 21 Conn. 550 ; Wiley v. Smith, 3

Ga. 551; Williams v. Mclntyre, 8 Ga. 34;

Allen V. Van Mater, 1 Mete. (Ky.) 264

;

Long V. Duvall, 6 B. MoH. 219 ; Stephen

It. Walker, 8 B. Mon. 600 ; Mitchell v.

Walker, 17 B. Mon. 61; Weston v. Foster,

7 Meto. 297 ; Armistead v. Armistead, 32

Ga. 597 ; Crocker v. Crocker, 11 Pick.

252 ; Johnson v. Johnson, 18 N. H. 594

;

Yard v. Carman, Penn. (N. J.) 936 ; Jack-

son V. Sill, 11 Johns. 201 ; Kelly v. Kelly,

25 Penna. St. 460 ; McKay v. Hugus, 6

Watts 345 ; Comfort v. Mather, 2 Watts

& S. 450 ; Gannaway v. Tarpley, 1 Coldw.

(Tenn.) 572 ; Den v. Van Cleve, 4 Wash.

C. C. 262 ; Bradley «. Bradley, 24 Mo.

311 ; Coffin v. Elliott, 9 Rich. Eq. 244

;

Durant v. Ashmore, 2 Eich. 184 ; Ealston

V. teMahx, 2 Dev. Eq. 255 ; Judy v. Wil-

liams, 2 Ind. 449 ; Field v. Eaton, 1 Dev.

Eq. 283; Doe v. Kinney, 3 Ind. 50;

Bradley v. Bradley, 24 Mo. 311 ; Pitz-

patrick v. Fitzpatrick, 36 Iowa 674. See

also 1 Bedf. on Wills 594, et seq. It is

not admissible to prove by parol that the

testator, by a provision that a bequest

should vest absolutely in his daughters

and their heirs, intended to create a sepa-

rate estate in them, Johnson v. Johnson,

32 Ala. 637 ; nor that he intended to in-

clude gramdchildren in a gift to children,

Willis V. Jenkins, 30 Ga. 169 ; Mordeoai

11. Boylan, 6 Jones Eq. 365 ; nor that

slaves were not intended to be included in

a general bequest of testator's movoMe

effects, Humble v. Humble, 3 A. K. Marsh.

126 ; nor to prove that testator intended a

bequest to a debtor to be a satisfaction of

the debt, Cloud v. Clinkinbeard, 8 B. Mon.

397 (but this case must be considered to be

overruled; see infra) ; or that "property"

was intended to include only personal and
not real property, Wheeler v. Donlap, IS

B. Mon. 292 ; or that a remainder to A's

children, B and C, was intended for all

his children, including others, Osborne

V. Yaxnej, 7 Mete. 301 ; or by testator's

declarations that a gift to A and his wife,

and the survivor of them, was intended

to give A a fee simple, Farrar v. Ayres,

5 Pick. 407 ; or that a direction to ex-

ecutors to provide a " handsome support

"

for A and B, was intended only for the

case of their other means failing, Crocker

V. Crocker, 11 Pick. 252; or that by a

trust until the charter of a certain bank

expire, was meant until the original char-

ter expire, Barrett v. Wright, 13 Pick.

45 ; or what testator intended by the

word "heirs," Love v. Buchanan, 40
Miss. 758 ; or by the word " expenses,"

as, for instance, that he caused the word

"funeral," before " expenses," to be omit-

ted, in order that the word might cover

also expenses of settlement of the estate,.

Matter of Haines, 4 Halst. Ch. 506 ; or

that the intention was to give too-thirds-

where the will gave one, Jones v. Jones,

2 Beas. 236; or that it was intended to

include illegitimate children in the word
children. Heater v. Van Auken, 1 MoCart.

160 ; Gardner v. Heyer, 2 Paige 11 ; or

stepchildren, Fowke v. Kemp, 5 Harr. &
J. 135 ; or to include in a gift to three

daughters the son of a deceased (fourth)

daughter, Brokaw v. Peterson, 2 McCart.

194 ; Eeitter v. Fox, 6 Whart. 99 ; or to

charge legacies on the land devised, Mas-
saker v. Massaker, 2 Beas. 264 ; Leigh v.

Savidge, 1 McCart. 124 (in this case a
distinction was made between testator's

declarations and the drewmstances of his

property, the latter being held admissible

and the former not) ; Andress v. Weller^
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interpreted according to its proper acceptation, or with as near an
approach to that acceptation as the context of the instrument and the

state of the circumstances existing at the time of its execution (which,

2 Gr. Ch. (N. J.) 604. The distinction

above noted in Leigh v. Savidge is made
also in Van "Winkle v. Van Houten, 2 Gr.

Ch. (N. J.) 172 ; Paxson v. Potts, 2 Gr.

Ch. (N. J.) 313 ; Dey v. Dey, 4 C. E. Gr.

(N. J.) 137 ; Puller v. Puller, 3 Band.

83. To the same effect, as to charging

legacies on land, see Tole v. Hardy, 6

Cow. 333. But it is held, in Myers v.

Eddy, 47 Barb. 263, that extraneous cir-

cumstances are only admissible to prove

such intention in case of latent ambiguity.

So parol evidence to show an intention

on the part of the testator to execute a

power by his will was held admissible in

the way of circumstances of property,

&c., but not of declarations of the testa-

tor. White V. Hicks, 33 N. Y. 383. And
parol evidence (as to character of the

land devised) is inadmissible to show

that it was testator's intention to give a

fee simple, Charten v. Otis, 41 Barb. 525

;

or to contradict the legal presumption of

revocation in certain cases, Adams v.

Winue, 7 Paige 97 ; or that it was the

testator's intention that the heirs of D
should together take one-fourth (instead

of each one-flfth) in a gift to A, B, C and

the heirs of D, i. e., E and F, Bunner v.

Storm, 1 Sandf. Ch. 357 ; or to^show that

the testator considered certain land to be-

long to him, and intended it to pass by a

general devise. Miller v. Springer, 70

Peuna. St. 269 ; or that the testator had

"declared his intention to die intestate, as

evidence of a revocation, Lewis v. Lewis,

2 Watts & S. 455 ; or what the testator

intended as to the powers under a trust

erected by his will, Woodman v. Good,

6 Watts & S. 169; or that testator in-

tended A's son to take a gift "to A, her

heirs and assigns," in case of A's death

before the itestator, Sword -v. Adams, 3

Yea. 34 ; or that only aoTis were intended

by " children," Weatherhead v. Sewell, 9

Humph. (Tenn.) 272; Weatherhead v.

Baskerville, 11 How. 329 ; ' or children

and grandehMren, Harrison v. Morton, 2
Swan (Tenn.) 461 ; or that, by a gift ex-

pressly in lieu of dower, testator did not

intend to bar dower in after-acquired

property, although a letter of testator's to

that effect was found with thfe will, Cha-
pinfti. Hill, 1 E. L 446 ; or that testator

intended to give only a life estate, Mc-
Cray v. Lipp, 35 Ind. 116 ; or that by a

bequest of a slave named " Aaron," testa-

tor meant a slave named " Lamon,"
Barnes v. Snivens, 5 Ired. Eq. 392. In
this case it was said by Buffi n, C. J.;

"There is no ambiguity as there would
be if there were two Aarons, when it

would be admissible to show which of the

two was meant. But here the attempt is

to show that testator did not mean any
Aaron at all, but meant Lainon, a differ-

ent person altogether." But parol evi-

dence has been held admissible to show
that advancements made by a testator

subsequent to his will were not intended

by him to satisfy the provision in the

will. May ». May, 28 Ala. 141 ; Eogers

V. French, 19 Ga. 316; Clendening v. Cly-

mer, 17 Ind. 155 ; Hine v. Hine, 39 Barb.

507 ; or to show that certain notes taken

by the testator were given for advance-

ments made by him, Nolan v. Bolton, 25

Ga. 352 ; Tillotsou v. Eace, 22 N. Y. 122

;

or where a bequest of money was made
to executors, to be used and disposed of

by them according to verbal instructions

given them, to show what those instruc-

tions were, Cagney i>. O'Brien, 83 111. 72

;

or to show that certain of his children

were intentionally omitted in his will,

Eamsdill v. Wentworth, 101 Mass. 125

;

Buckley v. Gerard, 123 Mass. 8 ; Wilson

V. Poster, 6 Mete. 400 ; Lorieux v. Kellar,

5 Iowa 196. (But this rule is different in

Ehode Island—Chace v. Chace, 6 E. I.
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as we shall presently see, forms a proper subject of inquiry,) will

admit of. No word or phrase in the will can be diverted from its

appropriate subject or object by extrinsic evidence, showing that the

testator commonly, {g) much less on that particular occasion, (A) used

the words or phrase in a sense peculiar to himself, or even in any gen-

eral or popular sense, as distinguished from its strict and primary

import.

Thus, in Doe d. Brown v. Brown, (i) it was held that a devise *of

"Copyhold" copyhold lauds could not be extended to freeholds, by the

freeM^^i^*" production of evidence showing that the testator had so
parol evidence,

^jggcribed them in a deed executed by him, the will itself

407 ;
Missouri—Bradley v. Bradley, 24

Mo. 311 ; California—Estate of Garraud,

35 Cal. 336;) or that one child's name

was omitted by mistake, Geer v. "Winds,

4 Desaus. 85. So an intention on the

part of the testator to evade a statute

against manumission may be proved by

parol, Smithwick v. Evans, 24 Ga. 461

;

Cobb V. Battle, 34 Ga. 458. So, too, an

intention that a legacy to a debtor should

be a discharge of the debt or otherwise,

Gilliam v. Chancellor, 43 Miss. 437 ; Gil-

liam V. Brown, 43 Miss. 641 ; Williams v.

Crary, 8 Cow. 246 ; 4 Wend. 443 ; Stagg

V. Beekman, 2 Edw. 89
j
(whether testa-

tor's declarations are admissible for that

purpose, qiuBre, Eaton v. Benton, 2 Hill

(N. Y.) 576 ;) Zeigler v. Eckert, 6 Penna.

St. 13 ; Holmes «. Holmes, 36 Vt. 525

;

Hopkins ». Holt, 9 Wis. 206. And in

Brown v. Dysinger, 1 Bawle 408, parol

evidence was admitted to show that only

personal property was intended by a gift

of " any earthly property which God hath

been pleased to give me ;" or to show

whether gold or Confederate States paper

was intended by a legacy in "dollars,"

Elder v. Ogletree, 36 Ga. 64. In the fore-

going enumeration of cases relating to

parol evidence of intention of testator, no

notice is taken of the large class of cases

where there is a latent ambiguity, and

Buch evidence is admitted to identify the

person or thing designated. As to these

cases, see infra.

[*4]8]

[(y) See per Parke, B., Shore v. Wilson,

9 CI. & Fin. 558 ; Crosley v. Clare, 3 Sw.

320, n. ; Millard v. Bailey, L. K., 1 Eq.

378.

(h) Mounsey v. Blamire, 4 Euss. 384

;

Green v. Howard, 1 B. C. C. 31 ; Strode

V. Eussell, 2 Vern. 625 ; Barrow v. Meth-

old, 1 Jur. (N. S.) 994 ; Knight v. Knight,

2 Gif. 616, is contra; but the rule as

stated in the text is firmly settled.] Ob-

serve that the rule supposes the existence

o£an appropriate subject or object; other-

wise it should seem evidence would be

admissible of the testator having com-

monly described the object (and why not

the subject also?) by the terms used in

the will. [Lee v. Pain, 4 Hare 251,

post; Douglas v. Fellows, Kay 118.]

(i) 11 East 441. See Hughes ii. Turner,

3 My. & K. 666, where Sir C. Pepys, M.
E., held that a revoked will could not be

looked at for the purpose of influencing

the construction of the subse(juent unre-

voked instrument. [See also M'Leroth
1/. Bacon, 5 Ves. 165 ; Eandall v. Daniel, •

24 Beav. 193. But in In re Feltham's

Trusts, 1 K. & J. 532, on a bequest to

"Thomas Turner, of Eegency Square,

Brighton," the facts being that there was

a James Turner of Eegency Square, sur-

geon, and a Eev. Thomas Turner, of

Daventry, both nephews of testatrix's

husband ; an old will containing a bequest

to " Thomas Turner, of Eegency Square,

Brighton, Surgeon," was' admitted t»
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furnishing no distinct indication that the testator meant to give what

was conveyed by the deed, and there being copyhold lands to satisfy

the devise.

So, in Doe d. Chichester v. Oxeuden, (k) (which is a leading authority,)

where a testator devised his " estate of Ashton, in the Extent of " es-

, 1-T iTi, tate of Ashton"
county 01 Devon ; and evidence was adduced to show no' enlarged

•' by extrinsic

that the testator was accustomed to distinguish by the evidence,

appellation of his "Ashton estate" the whole of his maternal estate,

including property in several contiguous parishes ; the Court of C. P.

notwithstanding this evidence, held that only the premises in the

manor of Ashton passed; Sir James Mansfield observing, that this

would give the will an effectual operation, and herein the case differed

from all others in which such evidence had been received : for in

them, without it, the devise would have had no operation ; and it was,

he said, safer not to go beyond the line. This decision was affirmed

in D. P. on the unanimous opinion of the judges
;
(l) and the principle

of it has been since repeatedly recognized. Thus, in Doe d. Browne

V. Greening, (m) the Court of K. B., on its authority, rejected evidence

offered to show that, under a devise of lands " at Coscomb," it was

intended to include lands near Coscomb.

So, in Doe d, Tyrrel v. Lyford, (n) where the testator devised lands

at Sutton Wick, in the parish of Sutton Courtney, which Construction

/ 1 n n . , ofwordsnot
he mirchased of 8., the same court would not allow it to be varied by evi-

J^
. . . .

dence of actual

proved by extrinsic evidence that he intended to include intention,

certain pieces of ground not in the hamlet of Sutton Wick, but parcel

of the estate purchased of S., and in the parish of Sutton Courtney.

Again, in Doe d. Preedy v. Holton, (o) where a testator devised to

A his messuage or tenement in Swalcliffe, wherein he (the testator)

then resided, with the offices, outhouses, barns, stables, and other

prove the fact that the testatrix always have settled a point left in doubt by

called [the surgeon Thomas. From that Whitbread v. May, 2 B. & P. 593.

fact the court inferred that the actual will l{l) 4 Dow 65.]

(which was not strictly applicable to (m) 3 M. & Sel. 171. [See also Evans

«ither claimant,) erred in the name and v. Angell, 26 Beav. 202. But as to the

not in the description. " But," said the meaning of " at," see Homer v. Homer, 8

V. C, " I cannot rely on the circumstance Ch. D. 758.]

that she therein (i. e. in the old will) (w) 4 M. & Sel. 550. [As to Collisou

gave him a legacy." The distinction v. Girling, 4 My. & C. 63, 9 CI. & Fin. 88,

appears to have been overlooked in In re see Wigr. Wills, 43 and 48, n., 4th ed.]

Gregory's Settlement, 6 N. E. 282.] (o) 5 Nev. & M. 391, 4 Ad. & Ell. 76.

(A) 3 Taunt. 147. This case seems to
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edifices and buiMings, yards and gardens to the same adjoining, and all

the several closes or inclosed grounds, pieces and parcels of ground,

called and known by the several names of " Cow-house," &c., with the

appurtenances, part of the farm and lands then in his own occupation,

&c. And he devised to B all other his hereditaments in Swalcliffe

(except what he had before devised to A).. The question was, whether

*the devise to A comprised two cottages adjoining the messuage in

which the testator resided, and which he had separated therefrom by a

stone wall, and let off to tenants. It was held, that the cottages in

question, though not in the testator's own occupation, passed under the

devise to A (it being considered that the devise was not confined to

what was in the testator's own occupation,) and that evidence of the

testator's intention, orally declared at the time of giving instructions

for and executing his will, that the cottages should be included in the

devise to B, was inadmissible.

And it may not, perhaps, be quite superfluous to observe, that rela-

Positionofreia- tive pronouHS, which have no independent force or sig-
tive pronouns no i iiiinottobev^ed nification, but whose effect depends wholly upon the posi-

dence. tjon which they occupy in the instrument, cannot, by

means of parol evidence, be shifted, so as to relate to a different ante-

cedent. Thus, in Castledon v. Turner, {p) where a testator had made
dispositions in his will to several, and but two women were mentioned

throughout the whole will, viz., his wife and his niece, and, in the

latter part of the will, a particular estate was devised to "her" for

and during her natural life—Lord Hardwicke refused to receive parol

evidence for the purpose of showing to which of the two women " her "

referred ; the offering it was an attempt contrary to the principles of

the court, because it would tend to put it in the power of witnesses to

make wills for testators. And he held, that, though " her " was a

relative term, it related to the wife, upon the ground that, throughout

the will, in other places, " her " seemed to relate to the wife, (q)

If, however, the context of the will presents an obstacle to the con-

words may be struing of the terms of description in their strict and most

al&'pii^ appropriate sense, a foundation is thereby laid for the

iH^TOMfatenoy'' admission ,of evidence showing that they are susceptible
ofcontext.

^^ ^^^^ ^^^ popular interpretation, which will reconcile

[{p) 3 Atk. 257.] tion, Clementson v. Gandy^ 1 Kee. 309,

(q) Parol evidence is also inadmissilfle post oh. XIV.

for the purpose of raising a case of elec-

[*419]
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them with, and give full scope and effect to, such seemingly repugnant
context.

To this principle, it is conceived, may be referred the important case

of Doe d. Beach v. Earl of Jersey, (r) where a testatrix, after reciting

a power reserved to her by her settlement, on her marriage with G.
V. P., devised, subject to the estate for life of her husband Devise of the

therein, all thai her Briton Ferry estate, with all the estlS!
^™^

manors, advowsons, messuages, buildings, lands, tenements, and
hereditaments thereto belonging, or of which the same consisted..

In a subsequent part she added :
" Also I give my Penlline Castle-

estate, which, as well as my Briton Ferry estate, is situate, lying, and
being in the county of Glamorgan," &c. [A claim was laid under
this devise to certain lands which were neither in the parish of Briton.

Ferry nor in the county of Glamorgan, but in a parish in the county

of Brecon. It appeared by special verdict that the Glamorganshire-

lands contained 30,000 acres, part whereof consisted of the messuage-

and lands in the parish of Briton Ferry, comprising the whole of the

parish ; and that the Brecon lands contained 4000 acres : that there

were six advowsons, of which the advowson of the parish of Briton

Ferry was one, and one manor, and one undivided sixth of another

manor in Glamorgan, and that there was no manor of Britm Ferry.

Objections were made to the reception of certain evidence, consisting-

of old account-books, in which was the following entry ; " Briton

Ferry estate in the county of Brecon ;
" and of proof that the lands in

question, together with the other property, had all gone by the name-

of the Briton Ferry estate. Abbott, C J., delivered the opinion of

the judges, namely, that the words "all that my Briton Ferry estate^

with all the manors, &c.,''" found in the will of this testatrix, in which

mention also was made of her " Penlline Castle estate," denoted a

property or estate known to the testatrix by the name of her Briton

Ferry estate, and not an estate locally situate in a parish or township

of Briton Ferry, (s) and oonseguently that a question arising upon any

particular tenement was properly a question of parcel or no parcel,,

(r) 1 B. & Aid. 550, and 3 B. & Or. 870. Ferry, for the testatrix spoke of manors

[(s) The same case had previously and advo-wsons, and in that part of the

teen before the Court of K. B. on a some- estate there yras no manor and Only one

what different point ; and there Bayley, advowson : the devise, therefore, must

J., said it was clear that the devise could extend to the whole of the Briton Ferry-

not be confined to that part of the estate estate ; 1 B. & Aid. 558.

which was within the parish of Briton

[*420]
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.an(i they therefore thought the several matters offered to be proved

and given in evidence on the part of the defendant were admissible

and ought to have been received. However,] on account of an imper-

fection in the special verdict, the House of Lords awarded a venire

•de novo.

So, in Doe d. Gore v. Langton, (i) it was contended that the words

Words " there- " thcrcunto belonging " must be taken in their primary
unto belong- do i j

lug-" sense, the consequence of which would be to exclude the

lands in question by reason of the words being correctly applicable in

-every particular to other lands. But the Court of K. B. thought that

it was to be collected from the face of the will itself, that *the testator

had not used the disputed words in their primary sense, (w) and held

that extrinsic evidence was therefore admissible to show in what sense

he had used them. Lord Teuterden, C. J., in delivering the judgment

of the court said, " The extrinsic facts in this case leave no room to

•doubt that the testator intended his newly-acquired property to pass

by his will as part of his Barrow estate ; but, nevertheless, it cannot

pass unless that meaning can be collected from the will itself; and

there are two clauses in the latter part of the will which appear to

manifest that intention, and to be sufficient to authorize us to put such

& construction on the words theremdo bdonging as will accord with and

give effect to that intention."]

And here it may be observed, that if a testator make his will in a

As to trans-
foreign language, or introduce therein certain terms or

:^Snig^i»ou- characters which are not understood by the court, recourse
liar characters, ^^^ y^^ ^i^ to pcrsons couvcrsant with the subject, for

the purpose of translating the will, or deciphering the characters, (x)

—and explain- [-^Jid where _the testator makes use of words which in

teoi^^°' their ordinary sense are intelligible, but which are used
terms.

^^ ^ certain class of persons, to whom- the testator

[t] Stated post ch. XXIV. of a sculptor, applied to his models.

[u) 2 B. & Ad. 693.] The opinions of sculptors and persons

(a;) Masters v. Masters, 1 P. W. 421

;

skilled in handwriting differed on

Norman v. Morrell, 4 Ves. 769
;
[Kell v. this point ; and the ultimate eonclu-

-Charmer, 23 Beav. 195 ; Clayton v. Lord sion of Lord Brougham was, that the

Nugent, 13 M. & W. 206, per Alderson, formal bequest in the will could not be

B. ;] Goblet v. Beechey, 3 Sim. 24, 2 B. revoked by an imperfectly-expressed and

& My. 624, Wig. "Wills, App. doubtful word Wtroduced into the codicil.

Meaning of contraction used by An attempt was made to explain the

testator.—Li the last case the ques- testator's meaning by the evidence of a

tion was, whether the word " mod,," person who attested his will ; but this, of

occurring in the codicil to the will course, was inadmissible.

[*421]
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belonged, (y) or in a certain locality where he dwelt, («) in a peculiar

sense, parol evidence may be given to show the fact of such usage,,

unless it also appears on the face of the will that the testator used the

word in its ordinary sense. Generally speaking, for instance, evi-

dence would be admissible to show that the word dose meant the same-

thing as farm in the country where the property was situate ; but if

the testator has in another part of the will used the word doses (in

the plural), it is manifest that he has used the word dose in its ordinary

sense as denoting an indosure ; and then such evidence is not admis-

sible ; for that would be to contradict the words of the will, (a)

*[Again, the testator may have habitually called certain persons by

peculiar or nicknames, by which they were not commonly

known. If these names should oceur in his will, they

could only be explained and construed by the aid of evidence, to show

the sense in which he used them, just as if his will were written in

cypher or in a foreign language. (6) Thus, in Lee v. Pain, (e) a testatrix,

by a codicil dated in 1836, "had bequeathed to Mrs. and Miss Bow-

den, of H., widow and daughter of the late Eev. Mr. Bowden, £200

each." The legacies were claimed by Mrs. and Miss Washbourne, the

widow and daughter of Mr. D. Washbourne, who had been a dissent-

ing minister at H. The evidence proved that Mrs. Washbourne was

the daughter of Mr. Bowden, who died leaving a widow, which latter

died in 1820; that the testatrix had been intimately acquainted with

Mr. Bowden, and with the claimants, whom she had been in the habit

of calling by the name of Bowden, and, on the mistake being pointed

out, had acknowledged it. Sir J. Wigram, V. C, held, that the evi-

dence was admissible, and, there being no other Mrs. and Miss Bow-

den, decreed the legacies to the claimants, (d)]

Though it is (as we have seen) the will itself (and not the intention,

as elsewhere collected) which constitutes the real and only state of facts at

subject to be expovmded, yet, in performing this office, a prop^*to°beTe"

court of construction is not bound to shut its eyes to the ^^ ^'

l(y) Clayton v. Grregson, 5 Ad. & Ell. was in another parish was generally

302; Shore v. Wilson, 9 CI. & Fin. 525. reputed to he in the parish of D.

(z) Per Parke, B., Richardson v. Wat- (a) Richardson v. Watson, 4 B. & Ad.

son, as reported INev.&M. 575; Smith 799, 1 Nev. & Man. 575. See Wigr.

V. Wilson, 3 B. & Ad. 728 ; Anstee ». Wills, pl. 119.

Nelms, 1 H. & N. 225. In the last case, (6) Per Lord Ahinger, C. B., Doe v..

the devise was of "lands in the parish of Hiscocks, 5 M. & Wels. 368.

D. " and evidence was admitted to show (c) 4 Hare 251.

that a Dart of the testator's lands which (d) See also Wigr. Wills, pl. 65, and n.
^

[*422]
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state of facts under which the will was made j on the contrary, an

investigation of such facts often materially aids in elucidating the

scheme of disposition which occupied the mind of the testator.9 To

9. Evidence as to the condition of the

testator's property, family, &c., is admissi-

ble to explain a latent amiiguHy. Brain-

<erd V. CJowdrey, 16 Conn. 10 ; Bond's Ap-

peal, 31 Conn. 90 ; BOlingslea ». Moore,

14 Ga. 370 ; Allen v. Van Meter, 1 Mete.

(Ky.) 264; Mitchell v. Mitchell, 6 Md.

224; Darnall v. Adams, 13 B. Mon.

278; Kincaid ». Lowe, PhiU. Eq. 41;

Lowe V. Carter, 2 Jones Eq. 377 ; Morton

«. Perry, 1 Meto. 449 ; Brown v. Saltou-

«tall, 3 Mete. 426 ; Tucker v. Seamen's

Aid Soc, 7 Mete. 188; McLeod v. Mc-

Donnel, 6 Ala. 236 ; Travis v. Morrison,

28 Ala. 494; Lamb v. Lamb, 11 Pick.

375 ; Brown v. Thorndike, 15 Pick. 400
;

Oilliam v. Chancellor, 43 Miss. 437

;

Wooten V. Eedd, 12 Gratt. 196 ; Waters

V. Howard, 1 Md. Ch. Dec. 112; Eich-

ards V. Miller, 62 III. 417 (to show whom
testatrix considered her heirs-at-law)

;

•Goodhue v. Clark, 37 N. H. 525 ; Second

Cong. Soc. V. First Cong. Soc, 14 N. H.

327 ; Trustees v. Peaslee, 15 N. H. 327

;

Morgan v. Dodge, 44 N. H. 255 ; Halsted

V. Meeker, 3 C. E. Gr; (N. J.) 136

("where there is any doubt on the face

of the will," Zabriskie, C.) ; Van Winkle

». Van Houten, 2 Gr. Ch. (N. J.) 172

;

Paxson 0. Potts, 2 [Gr. Ch. (N. J.) 313

;

Dey V. Dey, 4 C. E. Gr. (N. J.) 137

;

Brearley v. Brearley, 1 Stockt. 21 ; Leigh

a. Savidge, 1 McCart. 124; White v.

Hidks, 33 N. Y. 383 (devise shown to be

in execution of a power, by the fact that

the amount bequeathed greatly exceeded

the testator's private property). So in

construing a gift to wife of " her lawful

right of dower out of my estate," to one

share of both real and personal property.

Adamson v. Ayres, 1 Halst. Ch. 349.

Chancellor Green uses this language in the

case of Leigh v. Savidge, 1 McCart. 131,

above cited: "Whether parol evidence

is admissible as to the amount and nature

of the testator's estate or other ^extrinsic

circumstances, in order to ascertain the

testator's intention to charge legacies

upon real estate or to exonerate the per-

sonalty, the authorities are by no means

agreed. The decided weight of the Eng-

lish authorities would seem to be against

it. Stephenson v. Heathcote, 4 Eden 48,

and cases cited, note (o) ; Aneaster v.

Mayer, 1 Bro. C. C. 466 ; Brummel v.

Prothero, 3 Vesey 111 ; Aldridge v. Lord

WaUsconrt, 1 Ball & B. 315; Booth v.

Blundell; 1 Mer. 154 ; Parker v. Fearrt-

ley, 2 Sim. & Stu. 592 ; see, also, Tole v.

Hardy, 6 Cowen 341. In Stephenson ii.

Heathcote, Lord Keeper Henley said

:

'The intention of the testator must be

discovered from the words Of the will it-

self, and not from extrinsic circumstances.

We are not to inquire into the amount of

the personal estate to know whether it be

or be not sufficient to pay the testator's

debts ; because that would be to establish

a general rule, that in every case where

the personal estate is insufficient, it must

be presumed to be the testator's intention

to charge his real estate with the pay-

ment of all his debts. Besides the per-

sonal estate is vague and uncertain, and

subject to great fluctuations ; few men
know what their personal estate is.' And
in the comparatively recent case of Par-

ker V. Feamley, 2 Sim. & Stuart 592, the

Vice Chancellor said, ' the court cannot

take into consideration the amount of the

personal estate.' The authorities are,

however, by no means uniform. In Sta-

pleton V. ColviUe, Forester 202, which is

one of the earliest reported cases on this

subject, the question was, whether the tes-

tator, by his will, had charged the debts

upon the real estate in exoneration of the

personalty. The single question, said

Lord Chancellor Talbot, for the judg-
ment of the court is, whether the per-
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this end, it is obviously essential that the judicial expositor should
place himself as fully as possible in the situation of the person whose

8onal estate shall or shall not be liable

to the payment of the testator's debts.

What the qvantum of the debts or the

amount of the personal estate was at the

testator's death, does not appear ; if it

did, it would give a great light into this

matter. He thus took it as clear that

such an examination could be gone into,

although he declares, in the same opin-

ion, that the testator's intent must govern,

and that intent be collected from the will

itself. See Ancaster v. Mayer, 1 Brown's

Ch. Cas. 466 ; Dyose v. Dyose, 1 P. W. 305

;

Noel V. Noel, 12 Price 213. But what-

ever may be the rule of evidence else-

where, it is well settled, in this court at

least, that such evidence is admissible.

In Van Winkle v. Van Houten, 2 Green's

Ch. K. 186, Chancellor Vroom, in regard

to the rule adopted by Vice Chancellor

Leach in Parker v. Feaxnley, said, ' this

principle is too limited to be practically

useful.'
—'In ascertaining the intention

of the testator, where he has not charged

his lands explicitly with the payment of

debts or legacies, we must be governed

not only by the expressions of the will,

but the situation of the property disposed

of and the person taking it.' In White v.

Executors of Olden, 3 Green's Ch. E. 362,

Chancellor Pennington enumerates, as one

of the grounds of his opinion for charging

the legacies upon the real estate, the char-

acter of the legacies and the relations in

which the legatees stood to the testator.

In Adamson v. Ayres, 1 Halst. Ch. E. 353,

upon a question of intention, Chancellor

Halsted said: 'The situation of the estate,

as to the comparative amounts of realty

and personalty, might certainly be shown.

Suppose the estate consisted of $100 in

land and $10,000 in personalty, the court

would not shut its eyes to that fact ; and

it would have a legitimate influence on

the reading of the will.' In Snyder v.

Warbasse, 3 Stock. 466, Chancellor Wil-

liamson said :
' In searching for the in-

tention of the testator, we are not confined

to the will itself, but may look at the

situation of the property disposed of and
the persons taking it.' These cases clearly

show that, by the course of adjudication

in this state upon a question of intention,

parol evidence of the situation of the

property disposed of, and of the persons

taking it, is admissible." See, too, Irving

V. De Kay, 9 Paige 522 ; Smith v. Wyckoff,

3 Sandf. Ch. 77 ; Myers v. Eddy, 47 Barb.

263, where the admissibility of such evi-

dence is limited to cases of latent ambig-

uity; Dewitt V. Yates, 10 Johns. 156,

where the question was whether a gift

was cumulative or not. So it has fre-

quently been admitted in cases of latent

ambiguity to identify the person intended.

Ex parte Hombey, 2 Bradf. 420, or the

thing, Eom. Cath. Orph. Asylum v. Em-
mons, 3 Bradf. 144 ; but evidence of the

character of the land devised is not ad-

missible as tending to show that the tes-

tator's intention was to devise a fee. Char-

ten V. Otis, 41 Barb. 525. See, too, Edens
V. Williams, 3 Murph. 27; Starling v.

Price, 16 Ohio St. 29, but not to show a

child en ventre intended to be included in

a gift to " the daughters of A mow limng ;
"

Vernor v. Henry, 3 Watts 393 ; Brownfleld

B.Brownfield, 12Penna. St. 136. In this case

Gibson, C. J., says :
" To remove a latent

ambiguity circumstances indicative of the

state of the testator's affections towards

the object of his bounty or the relative

circumstance of his connections or his

acts and declarations in respect to the

thing given or the person of the donee

are constantly admitted." And in Ganna-

way t). Tarpley, 1 Coldw. (Teun.) 572,

Carruthers, J., says of the same subject

:

"The rule, that the intention of the testa-

tor must be collected from the will itself,

and not elsewhere or by parol evidence,

except in cases of latent ambiguity, does
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language he has to interpret
;
(e) and guided by the light thus thrown

on the testamentary scheme, he may find himself justified in departing

from a strict construction of the testator's language, without allowing

"conjectural interpretation *to usurp the place of judicial exposi-

tion." (/) Thns, if it appears (and of course it can only appear by

extrinsic evidence), that there is no subject or object answering to the

description in the will strictly and literally construed, but that there is

a subject or object precisely answering to such description interpreted

according to the popular and less appropriate sense of the words, the

conclusion that the testator employed them in the latter sense is irresis-

tible. Examples of this principle of construction are widely scattered

through the present treatise. It may be discerned in the rule (here-

after treated of) which reads a general devise of lands as extending to

leaseholds, where the testator had no freeholds on which it could oper-

ate : and also in the rule (likewise discussed in the sequel) which reads

such a devise as an appointment under a power, where it would

otherwise be nugatory for want of property of the testator, strictly so

called, on which to operate, though neither of these questions can now
arise under a will made or republished since 1837. The principle is

further exemplified in those cases in which a devise of lands at a given

place has been extended to property not strictly answering to the

locality, because there is none which does precisely correspond to it, (g)

not forbid a reference to the state of facts Gladstone, 3 Mac. & G. 692 ; Phillips v.

wnder which the will was made." See, too, Barker, 1 Sm. & Gif. 583 ; Wigr. Wills,

Hunt V. White, 24 Tex. 642 ; Wasthoff b. Prop. V. But in Pilcher v. Hole, 7 Sim.

Dracourt, 3 Watts 240 ; Marshall's Ap- 210, the V. C. said he could not look at

peal, 2 Penna. St. 388; Glover v. Hay- the price of stocks for the purpose of

ward, 4 Cush. 580; Fogl6 u. Pogle, 9 putting a construction on a will. How
Bush 721; Gregory v. CowgiU, 19 Mo. far it may be assumed that a testator,

415 ; Stephenson v. Denley, 4 Ind. 519. when he makes his wUl, has the material

Nor can it be admitted to show what a circumstances in his mind, see Hopwood
testator meant by a devise " in fee simple u. Hopwood, 22 Beav. 494, 495 ; In re

for life," McAllister B.Tate, 11 Eich. 509. Herbert's Trusts, 1 J. & H. 121. H he

(e) Doe d. Templeman v. Martin, 4 B. shows by the wiU that he has taken a

& Ad. 771, per Parke, J. ; Smith o. Doe mistaken view of the circumstances, that

d. Lord Jersey, 2 Br. & B. 553, 5 B. & view must govern the construction ; see

Aid. 387, per Bayley, J. ; Doe d. Freeland Haunam v. Sims, 2 De G. & J. 151.]

V. Burt, 1 T. E. 701 ; Guy v. Sharp, 1 My. (/) Vide Wigram on WUls, 2d ed., 75

;

& K. 602, per Lord Brougham ; Att.-Gen. a work which should be perused by every

I). Drummond, 1 Dr. & War. 367, per person who wishes to acquire an intimate

Sugden, C. ; Shore v. Wilson, 9 CI. & Fin. acquaintance with this intricate subject.

555, per Parke, B. ; Doe d. Thomas v. (g) Doe v. Eoberts, 5 B. & Aid. 407

;

Beynon, 12 Ad. & Ell. 431 ; Blundell v. [see Baddeley v. Gingell, 1 Exch. 319 ;]

[=^423]
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or in which an [apparently] specific bequest of stock in the public

funds has been held to [authorize payment of the legacy out of the

general personal estate,] the testator having no such stock when he

penned the bequest. (A) Again, we discover traces of the doctrine in

the rule (also hereafter discussed) which construes a gift to the children

of a deceased person, or the children " now born " of a living person,

as comprising illegitimate children, there being no legitimate child to

supply the gift with a more appropriate object
;

[or a gift to the testa-

tor's nephews, as a gift to his wife's nephews, he having none, and,

there being, at *the date of his will, no possibility of his ever having

any :]
(i) and lastly, in the rule which reads a devise or bequest to

apply to a person or thing imperfectly answering the name and descrip-

tion in the will, there being no person or thing more precisely answer-

ing to them, (k) In these instances, and many more which might be

adduced, the application of the rules of construction evidently depends

on and is governed by the state of extrinsic facts, (t)

It would be dangerous, however, to place this statement of the

doctrine in the hands of the reader, unaccompanied by a state of facts at

. , ^ , ;;
date of will,

caution against the mistaken application of it to gifts when not to in-

comprising a subject or object, or a class of objects, which, s'motion.

by the rules of construction, is to be ascertained at the death of the

but learn the limits of this doctrine &om that he meant to include it in the incor-

Miller u Trayers, 1 M. & Scott 342, 8 rect description would be rebutted, Waters

Bing. 244. v. Wood, 5 De G. & S. 717.

1(h) Selwood v. Mildmay, 3 Ves. 306; (i) Sherratt v. Mountford, L. E., 8 Oh.

see, on this much-discussed case, Miller 928.

V. Travers, vii svip. (where Tindal, C. J., [k] King's College Hospital v. Wheil-

refers it to the head "falsa demonsiratio don, 18 Beav. 33.]

non nocet.") In Lingdreu «j. Lingdren, 9 (Z) Observe that, in aU the above cases,

Beav. 358, Lord Langdale, M. E., followed the parol evidence is not adduced to show

it, and said of it, " The absence of the that the testator actually intended the de-

fund purported to be given showing that vise to have the operation which is given

a specific legacy was not intended, other to it, but merely to supply facts from

evidence was admitted to show how the which the court infers such to be the in-

mistake arose ; and this being clearly tention ; and this inference would not be

shown, it was held that the legatees were allowed to be controlled by the produc-

entitled to payment out of the general tion of evidence showing that the con-

personal estate." See also Wigram on struction thus put on the will is at

Wills, pp. 102, 103, 164, 167; Auther«. variance with the testator's real intention.

Author, 13 Sim. 422, where the V. 0. took [See Stringer v. Gardiner, 27 Beav. 35, 4

the context for his sole guide. If in De G. & J. 468 ; Sherratt v. Mountford,

another part of the will the testator cor- L. E., 8 Oh. 928.

rectly described the subject, the inference

3 A [*424]
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testator, or at any other period posterior to the date of the will. In

such cases, it would be manifestly improper to admit the state of facts

existing when the will is made to have any influence upon the con-

struction : for instance, since a residuary bequest comprehends all the

personal property of which the testator is possessed at the time of his

decease, the absence of any given species of property, or of any pro-

perty whatever, at the date of the will, to satisfy such bequest, ought

not, in the slightest degree, to affect its construction, by extending the

bequest to property not strictly belonging to the testator, or over which

he has not any power of disposition, (m) On the same principle, if a

testator bequeaths all the stock of a particular denomination, of which

he may be possessed at the time of his decease, no argument is supplied

for extending the bequest to stock of any other denomination by the

circumstance that the testator had at the making of the will no stock

answering to the description, (w) Again, as a devise or bequest to the

*children of a living person as a class will comprise all who come in

esse before the death of the testator, the fact of there being no child

properly so called, i. e., no legitimate child, at the date of the will,

raises no necessary inference that the testator had in his contemplation

then existing illegitimate children, (o) [And in every case it must be

remembered, that, whatever the surroimding circumstances, it is still

the will that is to be construed. In the words of an eminent judge, (j>)

(m) Stephenson uHeathoote,! Ed. 38; v. Grote, 3 Mer. 316, 2 E. & My. 699;

Cave V. Cave, 2 Ed. 144 ; Sibley v. Perry, Sayer v. Sayer, 7 Hare 380, 3 Mac. & G.

7 Ves. 532 ; Lord Inchiquin v. French, 607 ; Boys «. Williams, 3 Sim. 563, 2 B.

Amb. 40 ; Abbott v. Middleton, 4 H. L. & My. 689 ; Horwood v. Griffith, 4 D., M,
Gas. 257, (per Lord St. Leonards) ; Wig- & G. 708; Fonnereau v. Poyntz, 1 B. C.

ram on WiUs, p. 81, 3d ed. ; Doe v. Gil- C. 472, cit. 6 Ves. 401.

lard, 5 B. & Aid. 788, is contra: sed qu. (o) Post ch. XXXI.; and see Doe d.

But it is otherwise if it appears by the Allen v. Allen, 12 Ad. & EU. 451.

will that the testator is estimating the {p) Per Sugden, C, Att.-Gen. v. Drum-
amount of his property and its sufficiency mond, 1 D. & War. 367. And see per

for the payments he directs ; Barksdale Cotton, L. J., Everett v. Everett, 7 Ch. D.

V. Gilliatt, 1 Sw. 565 ; Colpoys v. Colpoys, 433, 434. The expression " surrounding

Jac. 451, 457 ; and see Singleton v. Tom- circumstances " is sometimes strained to

linson, 3 App. Cas. 418, 425. And as to include matters wholly outside the scope

real estate see Stanley v. Stanley, 2 J. & of the rule, as, instructions given by the

H. 503 : with which compare Davenport testator for preparing his will, Birks v.

V. Coltman, 12 Sim. 605 ; Tennentii. Ten- Birks, 4 Sw. & Tr. 23, 34 L. J., Prob. 90

nent, 1 J. & Lat. 384. ' (referred to another ground, ante *175, n.,)

(m) It is otherwise in the case of a or declarations of intentions by the testa-

specific bequest of stock belonging to the tor. In re Ending's Settlement, L. E., 14
testator at the date of the will, Att.-Gen. Eq. 266.

[*425]
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" when the court has possession of all the facts which it is entitled to

know, they will only enable the court to put a construction on the in-

strument consistent with the words ; and the judge is not at liberty,

because he has acquired a knowledge of those facts, to put a con-

struction on the words which they do not properly bear."]

And it is material to observe, that the statute 1 Vic, which (we haVe

seen) makes the will speak as to both real and personal Effect of iviot.,

estate from the death of the testator, will tend greatly to " ^'

narrow the practical range of the rule which authorizes the application

of words to a less appropriate subject, on account of the non-existence

of one strictly and in all particulars answering to those words. If,

therefore, a testator, by a will made or republished since 1837, should

devise all his lands in the parish of A, the fact of his then not having

lands in that parish will supply a much less forcible and conclusive

argument than heretofore, for holding the words to apply to lands in

a contiguous parish, seeing that a testator not only may extend his

devise to after-acquired estates, but that a devise is to be construed as

speaking at his death, unless the contrary appears ; so that the testator

may have contemplated, and is to be presumed to have contemplated,

the future acquisition of lands in the parish in question, to satisfy the

terms of the devise in their strict and proper acceptation, (q)

Of course, parol evidence is admissible (and that, without intrench-

ing on the doctrine of Doe v. Oxenden,) in order to ascer- flmLMe^to
*

*tain what is comprehended in the terms of a given coSSJ^riSd
^

description, referring to an extrinsic fact.lO Thus, if a desCTi>ton.^™

(5) See however Lake v. Currie, 2 D., Spring,[ " the testator intended section 4,

M. & G. 536 ; Nelson v. Hopkins, 21 L. township 59, he owning no land in towu-

J., Ch. 410 ; ante p. *326, et seq. ; post ch. ship 60, but owning land in section 4,

XX., U ^ 5.] township 59, and the "Big Spring" being

10. Thus evidence is admissible to lo- in the latter section, Eiggs v. Myers, 20

<;ate land " bounding east on the harbor Mo. 239 ; Creasy v. Alverson, 43 Mo. 13.

at the foot of bank," Nichols v. Lewis, But this is not admissible in Iowa ; Fitz-

15 Conn. 137; or "running to a heap of patrick v. Fitzpatrick, 36 Iowa 674; or"

stones at the shore at ElweU's corner," Illinois, Kurtz v. Hibner, 55 111. 514. See,

Storer «. Freeman, 6 Mass. 440; or "be- too, Walston®. White, 5 Md. 297. Evidence

ginning at the comer of A between A and is also admissible to identify such descrip-

B " (there being two such corners), Den tion as " the house now occupied by me ;"

V. Cubberly, 7 Halst. 308; or "an east Brown «. Saltonstall, 3 Mete. 426. "My
course to a post, the corner of J. B. and plantation whereon I now live ;" Holton

my home place," Brownfield v. Brown- ads. White, 3 Zab. 330. " The old home-

field, 20 Penna. St. 55, affirming 12 Penna. stead whereon I lived at the time of

St. 136 ; or to show that by " section 4, making my wiU ;" Waugh v. Waugh, 28

township 60," " with access to the ' Big N. Y. 94. " The farm which I now oc-
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testator devise the house he lives in, (r) or his farm called Blackacre, (s)

or the lands which he purchased of A, parol evidence must be adduced

to show what house was occupied by the testator, what farm is called

. Blackacre, or what lands were purchased of A ; such evidence being

essential for the purpose of ascertaining the actual subject of disposi-

tion. The distinction obviously is, that although evidence dehors the

will is not admissible, to show that the testator used his terms of

description in any peculiar or extraordinary sense, yet it may be

adduced to ascertain what the description properly comprehends.

Of this principle we have a useful example in Sanford v. Raikes, {t}

decided by Sir W. Grant, a judge whose exposition of the principles of

law was ever marked by a perspicuity and felicity of illustration pecu-

liarly his own. A testator by codicil devised in these words, " I give

cupy, Jackson v. Sill, 11 Johns. 201 ; my
"backlands," Kyers «. Wheels, 22 Wend.

148 ;
" my home farm ;" Boggs v. Taylor,

26 Ohio St. 694, affirming 20 Ohio St. 516

;

"the McKinstry &rm at present occupied

by B," Coleman v. Eberley, 76 Penna. St.

197 ;
" the tract I bought of A in Green

county," McConry v. King, 3 Humph.
(Tenn.) 267; the "Limburger Planta-

tion," Elncaid v. Lowe, Phill. Eq. 41

;

Hopkins v. Grimes, 14 Iowa 73 ; Warner

V. Miltenberger, 21 Md. 264; Adams v.

Morrow, 42 Md. 434 ; Wilson v. Kobert-

son, 1 Harp. Eq. 56 ; or to show that by

a bequest of "my bond for $1500, given

to A," a bond was intended which the

testator had made to B, and delivered to

A as B's agent, Smith v. Wyckoff, 3

Sandf. Ch. 77 ; or to explain a bequest

of a right to live in testator's house, " and

enjoy the same privileges as she now

does," Maeck v. Nason, 21 Vt. 115; or

a bequest of the "increase" (actual or

future,) of a female slave, Eeno v. Davis,

4 Hen. & Mun. 283. And, in general,

evidence is admissible to identify the sub-

ject of the Revise, Pritchard v. Hicks, 1

Paige 270; Ashworth v. Ashworth, 12

Ohio St. 381 ; Young v. Twigg, 27 Md.

620. But parol evidence is inadmissible

to contradict or vary a plain description

of the thing bequeathed, as, for instance,

to show that land " now occupied by me "

was intended to include adjoining land

in the occupancy of a tenant, Brown v:

Saltonstall, 3 Mete. 426; Holton ad$.

White, 3 Zab. 330; Jackson v. Sill, 11

Johns. 201 ; Bethea v. Bethea, 1 Hill (S.

C.) 64 ; Fraim v. MiUison, 59 Ind. 123

;

or that " all my land " meant part only,

Mitchell V. Walker, 17 B. Mon. 61 ; Hand
V. Hoffman, 3 Halst. 71. But see Brown.

V. Dysinger, 1 Eawle 408, where " earthly

property" was shown to mean personal

property only. ' Neither can it be shown

that a direct line between given points

was intended to be a crooked one, Den v,

Cubberly, 7 Halst. 308 ; Brown v. Brown,

6 Watts 54 ; Best v. Hammond, 55 Penna.

St. 409 ; Waugh v. Waugh, 28 N. Y. 94.

Nor is parol evidence admissible by way
of conjecture, where the uncertainty is

complete and identification impossible,

as, for instance, a devise of "a small

tract of land," Weatherhead v. SeweU, 9

Humph. (Tenn.) 272; or a "share,"

Armistead v. Armistead, 32 Ga. 597. See,

too, Lefevre v. Lefevre, 59 N. Y. 434

;

Smith V. Smith, 4 Paige 270.

(r) Doe d. Clements v. Collins, 2 T. B.
498.

(s) Goodtitle v. Southern, 1 M. & Sel.

299 ; see also Buck d. Whalley v. Newton,
1 B. &. P. 53.

(t) 1 Mer. 646
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the house in Seymour Place, which' I have given a memorandum of

agreement to purchase, (and which is to be paid for out of timber,

which I have ordered to be cut down,) to the Eev. John Eeferenoetoan

Sanford." It happened that the testator had shortly mtn?"°
'*°"'"

>before entered into an agreement to purchase the house in question for

£7350, and had, two days after that contract, given an order in writ-

ing to his steward, to cut down timber on a particular estate, to the

Amount of £10,000. One of the objections made by the heir to this

devise was, that the codicil did not refer to any particular timber, and
•could not be made good by evidence aliwnde; and reliance was placed

upon the cases deciding that a will to incorporate another instrument

must so describe it, that the court could be under no mistake. But
the M. B.. conclusively answered this reasoning. " I had always un-

derstood," he observed, "that where the subject of a devise was
described by reference to some extrinsic fact, it was not merely compe-

tent, but necessary, to admit extrinsic evidence to ascertain the fact

;

and through that medium, to ascertain the subject of the devise. I do

not know what this has to do with cases where there is a reference to

some paper, which is to make part of the will. There it may be con-

;sidered that the will itself must specify the paper that is to be incor-

porated into it. Here, the question is hot upon the devise, but upon

the ^subject of it. Nothing is offered in explanation of the will, or in

addition to it. The evidence is only to ascertain what is included in

the description which the testator has given of the thing devised.

Where there is a devise of the estate purchased of A, or of the farm

in the occupation of B, nobody can tell what is given, until it is shown

by extrinsic evidence, what estate it was that was purchased of A, or

what was in the occupation of B. In this case, the direction with

regard to payment for the house amounted in effect to a devise of so

much of the produce of the timber ordered to be cut down as should

be sufficient to pay for the house. What is there in the fact here

referred to, namely, an antecedent order for cutting down timber, that

makes it less a subject of extrinsic evidence, than such a one as I have

alluded to ? The moment it is shown that it was a given number of

trees growing in such a place, or £10,000 worth in value of the timber

on such an estate, that the testator had ordered to be cut down, the

subject of the devise is rendered as certain, as if the number, value, or

situation of the trees, had been specified in the will."

So, in Ongley v. Chambers, (m) where a testator devised the rectory

(u) 8 J. B. Moo. 665, 1 Bing. 483.
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or parsonage of M., with the messuages, lands, tenements, tithes,

hereditaments, and all and singular other the premises thereunto-

belonging, with their and every of their rights, members and appur-

tenances ; it was held, that lands, and a messuage (in addition to the

parsonage house) in the same parish, which had been acquired by the

owners of the rectory about two centuries ago, and had been uniformly

demised and occupied with it since that period, and had been so pur-

chased by and conveyed to the devisor, passed : Lord Gifford, C. J.,

observed, that the expression was "messuages;" whereas, strictly

speaking, there was but one messuage belonging to the rectory,,

namely, the parsonage house. The having recourse to the leases and

Kemarkon Other extrinsic evidence, to show what lands had been
Ongley v.

Chambers. usually enjoyed with the rectory, was objected to on the

authority of Doe v. Brown and the class of cases before stated ; but

the distinction between the cases is obvious. Here it was a question

of parcel or no parcel, the description referred to the fact, and it was

governed by the same principle as the case suggested by Sir W. Grant

of a devise of lands in the occupation of A.

[In Ricketts v. Turquand, (as) a testator who had purchased a
Devise of " my *house and lands, which, together, were generally called

A." and known as the " Ashford Hall estate," devised as fol-

lows :
—" As it is my wish and desire that all my estate in Shropshire,

called Ashford Hall, should be sold, I do, therefore, give and devise^

the same unto " A and B, " in trust to sell," &c. Parol evidence was

admitted to show what was included by the term " my estate called

Ashford Hall." The distinction between this case and Doe v. Oxenden
was clearly pointed out by Lord Cottenham, who said, " If a testator

describes lands in a particular parish, or in a particular locality, you
cannot go into evidence to show he meant by the general appellation

to include sometliing out of it. You cannot do that without contra-

dicting the terms used. Here is a term which includes more or les&

land, according to what was meant by the term used, and all we are

in search of is the particular meaning of the expression which is used."

The distinction between a devise of " my estate of Ashton," and a

devise of " my estate called Ashford Hall," is, upon the words, not

[(a;) 1 H. L. Cas. 472 ; see also Doe d. Webb v. Byng, 1 K. & J. 580 (as to which
Gkire v. Laugton, 2 B. & Ad. 680 ; Doe v. vide ante p. *329, n.) ; Gauntlett v. Carter
Jersey, 1 B. & Aid. 550, 3 B. & Cr. 870

;

17 Beav. 586 ; Ross v. Veal, 1 Jur. (N^
Goodtitle v. Southern, 1 M. & Sel. 299

;

S.) 751 ; Harrison v. Hyde, 4 H. & N^
Purchase v. Shallis, 2 H. & Tw. 354; 805.]
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very perceptible. But in Doe v. Oxenden the word of was held equiv-

alent to at, a construction which makes it easier to refer the cases to

the opposite principles which governed them, and which are in them-
selves clear enough.]

Upon the same principle, of course, it is not essential to the validity

of a gift, either of real or personal estate, that the person
guffl^ient a

who is the intended object of the testator's bounty should ^'emeSe'of
be actually pointed out on the face of the will ; it is ttet^^Jt'ot'

enough that the testator has provided the means of ascer-
^^'

taining it, according to the maxim, id certum est quod certum reddi

potest. Nor is it material that the description makes the object of gift

to depend upon circumstances or acts of persons which are future and

contingent, or even upon the future acts of the testator himself, though

this is sometimes resisted as contravening the principle of the statutory

requisition of attesting witnesses. There seems however to be no valid

ground for the objection. Every description must more or less

involve inquiry into extrinsic facts ; and there is no reason why the

ascertainment of the objects may not depend as well upon the acts or

conduct, past or future, of the testator, as upon any other contingent

circumstance
;
[provided only the acts are not testamentary.] Hence

it was decided in Stubbs v. Sargon, (y) that a devise in favor of the

persons *who might be partners of the testatrix or to whom she might

sell her business, was valid j Lord Langdale observing that if the

description be such as to distinguish the devisee from every other

person, it is sufficient, without entering into the consideration of the

question, whether the description was acquired by the devisee after

the date of the will, or by the testator's own act in the course of his

afiairs, or in the ordinary management of his property.

[The admission or rejection of parol evidence is commonly said to

depend in all cases on the canon, which rejects it in the ^^^^ ^ j^

case of a patent ambiguity, or " that which appears to be fatenft^bigui-

ambiguous upon the deed or instrument," and admits it in ^|>iuXe''in

the case of a latervt ambiguity, or " that which seems cer- admtaSbuuy

tain and without ambiguity for anything that appeareth

upon the deed or instrument, but there is some collateral matter, out-

side of the deed, that breedeth the ambiguity." (z)ll In the latter

(y) 2 Kee. 255, [3 My. & Cr. 507, amte 11. For the rule restricting the admissi-

p_ *g4_ bility of parol evidence to oases of latent,

(z) Bacon's Maxims, Reg. 23.] • as contrasted with patent, ambiguity, see
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case, ambiguity being raised by parol evidence, may, it is said, be

fairly removed by the same means. But upon examination the maxim
proves not to be an universal guide ; for, on the one hand, there are

in general : Grimes v. Harmon, 35 Ind.

246 ; Timberlake v. Parish, 5 Dana 346

;

Breckinridge v. Duggan, 2 A. K. Marsh.

51 ; Jackson v. Payne, 2 Mete. (Ky.) 570

;

Haydon v.* Ewing, 1 B. Mon. 13 ; Stephen

V. Walker, 8 B. Mon. 600 ; Stackpole v.

Arnold, 11 Mass. 29 ; Spencer v. Higgins,

22 Conn. 521; Cotton v. Smithwick, 66

Me. 860; McAllister v. Butterfield, 31

Ind. 25 ; Marshall v. Haney, 4 Md. 498

;

Love V. Buchanan, 40 Miss. 758 ; Picker-

ing V. Pickering, 50 N. H. 349 ; Halsted

V. Meeker, 3 C. E. Gr. (N. J.) 136;

Brearley v. Brearley, 1 Stockt. 21 ; Cleve-

land V. Havens, 2 Beas. 101; Hand v.

Hoffman, 3 Halst. 71; Pitzpatrick v.

Sltzpatrick, 36 Iowa 674 ; Stokely v. Gor-

don, 8 Md. 496 ; Panton v. Teffl, 22 111.

366; Mann v. Mann, 1 Johns. Ch.,234,

affirmed 14 Johns. 1; Worman v. Tea-

garden, 2 Ohio St. 380; Hyatt v. Pugs-

ley, 23 Barb. 285, where, after a devise to

Samuel, WUliam and James, there was

a subsequent devise " to the said Samuel,

William, Benjamin and James,'' and evi-

dence to identify Benjamin was held in-

admissible, as a case of patent ambiguity.

The reader's attention is also called to

the following cases cited in Mr. Morgan's

edition of Addison on Contracts, vol. 1, p.

338, note, as discussing the question of

pateni and latemt ambiguities in contracts

:

Morris v. Edwards, 1 Ohio 189 ; Cabot v.

Windsor, 11 Allen 546; Hinnemaun v.

Rosenbeck, 39 N. Y. 98 ; Richardson v.

Beede, 43 Me. 161 ; Brown v. Cambridge,

3 Allen 474; The Lady FrankUn, 8

Wall. 325 ; Tucker v. Maxwell, 11 Mass.

143; Johnson v. Johnson, 11 Mass. 359;

Johnson v. Weed, 9 Johns. 310 ; Delaney

V. Towns, 1 Allen 407; Wilkinson v.

Bcott, 17 Mass. 249 ; Putnam «. Lewis, 8

Johns. 389 ; City Bank v. Adams, 45 Me.

455; Billings v. Billings, 10 Cush. 178;

Shaw V. Shaw, 50 Me. 94 ; Parker v. Syra-

cuse, 31 N. Y. 376 ; Nichols v. Williams,

7 C. E. Gr. (N. J.) 63 ; Young v. Gregory,

46 Me. 475; Gould v. Norfolk Lead Co.,

9 Cush. 338; Rogers v. McPheters, 40

Me. 114; Whitney v. Slayton, 40 Me.

224. See also 1 Redf. on Wills 573, et $eq.

The most valuable contribution, however,

to the discussion of this whole question is

the following statement of Vice Chancel-

lor Wigram's conclusions after review

of the recent English cases cited in

the text, and more particularly of Mil-

ler V. Travers, 8 Bing. 244; Gord v.

Needs, 2 M. & W. 129; and Doe d.

Hiscocks V. Hiscocks, 5 M. & W. 363

:

"From these judgments it will appear,

that the decisions have affirmed the doc-

trine, that where the description in the

will, of the person or thing intended, is

applicable with legal certainty to each of

several subjects, extrinsic evidence is

admissible to prove which of such sub-

jects was intended by the testator. The
cases of Richardson v. Watson, already

referred to, and Morgan v. Morgan are to

the same effect. It can scarcely be nec-

essary to observe, that in order that a

case may be brought within the scope of

this proposition, it is not necessary that

the description in the will should be in

all respects accurate or perfect. All that

the law requires on this point is that the

description shall be so far perfect as to

describe with legal certainty each of the

subjects to which it is sought to be ap-

plied,—it must (as a description) satisfy

the mind of the judge, that it does de-

scribe the subject to which he applies

it,—it must, as a description be mffieieni

to his mind. With respect to the particu-

lar evidence which is admissible for the

purpose of determining which of several

subjects was intended by the testator,

—

where the description in the wiU is ap-

plicable to more than one subject,—as the
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many recognized authorities for the admission of parol evidenee to

explain ambiguities appearing on the face of the will, (a) while, on the

other hand, the existence of a latent ambiguity will certainly not, as

question in such cases is, what the testator

intended to have expressed ; any evidence,

which upon general principles is relevant

and material to that inquiry, will be ad-

missible. And it seems, from the cases

which have been referred to, that facts

affording an inference of intention, and
declarations by the testator at the time of

making his will, are equally admissible.

Declarations of intention, however, made
before or after the date of the will, are,

it is said inadmissible. This distinction

does not appear to have been adverted to

in all the cases which have been referred

to. It is a distinction depending upon

the general rules of evidence, and is unaf-

fected by any principle peculiar to the

subject of this work. The cases have also

decided, that if the description of the

person or thing be wholly inapplicable to

the subject intended, or said to be in-

tended by it, evidence is inadmissible to

prove who or what the testator really

intended to describe. The Chief Justice

of the Court of Common Pleas appears,

indeed, in one part of the judgment in

Miller v. Travers, to lay some stress upon

the circumstance that 'the devise in

question had a certain operation and

effect, namely, the effect of passing the

estate in the city of Limerick.' It is

impossible, however, to read the whole

judgment without seeing that the grounds

upon which it proceeded are wholly

independent of that circumstance, and

that the objections there pointed out, to

the admission of extrinsic evidence to

prove intention, would have applied with

equal force whether the will had con-

tained a devise of land in the dty of

Limerick or not. The devise of lands in

the cownty of Limerick was independent

of that in the city of Limerick, and the

will would not have expressed more

plainly than it did, an intention to devise

other lands than those which the testator

had in the city of Limerick, if this latter

devise had been wholly omitted. Where
the terms of a single devise can be in any

way satisfied, the argument against en-

larging its effect is irresistible. But,

where there are two distinct devises, the

fact that one of them is satisfied cannot

furnish an argument for refusing to give

effect to the other. The decisions have

also overruled the distinction taken in

Seldwood v. Mildmay (3 Ves., Jr., 306)

as to the substance of the thing intended

being sufficiently described, and the

defMymination only mistaken ; for clearly

the testator in Miller v. Travers, intended

to devise some real estate besides that in

the city of Limerick. This, indeed, is

involved in the last observallon. The
cases of Day v. Trig and Goodtitle v.

Southern cited in the judgment in Miller

«. Travers, do not touch the question of

admitting extrinsic evidence to prove inten-

tion. For in those cases, after rejecting

words of mere surplusage, there remained

(as the Chief Justice observed) a 'suffi-

cient description in the will to ascertain

the thing devised.' The question of ad-

mitting extrinsic evidence to prove inten-

tion does not therefore, arise in such cases.

In cases like the latter, indeed, a question

might be made whether the words refer-

ring to the occupation of the farm were not

restrictive; and if admitted to be so, a

court would (so long as it received the

(a) Doe d. Gord v. Needs, 2 M. &
Wels. 129 ; Doe d. Smith 'v. Jersey, 2 B.

& B. 553 ; Fonnereau v. Poyntz, 1 B. C.

C. 472; Colpoys v. Colpoys, Jac. 451,

Wigr. on Wills, 65 66, 178, whence the

views expressed in the text have been

adopted.
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appears sometimes to have been supposed, warrant the admission in all

cases indiscriminately of parol evidence to show what the testator

meant to have written as distinguished from what is the meaning of

instrument as the will of the testator) be

bound to give effect to them. But in that

particular case, the court was of opinion,

upon the construction, of the wards alone,

that they were not restrictive but mere

surplusage and that the only operative

words in the devise were, 'all that my
farm called Trogue's farm.' In Miller v.

Travers, the learned judge said, that there

were two classes of cases only to which

the maxim 'Ambiguitas verborum latens

ver^oaMcyne enippletmr,' applied, and these

cases he illustrates with great exactness.

The learned reader, however, may per-

haps still consider that a class of cases,

which existed before the decision in

Miller v. Travers, has not been satisfacto-

rily adjudicated upon by the decision in

that case. The judgment of the Vice

Chancellor in that case, and the judg-

ments in previous cases already referred

to, had decided that a description wholly

inapplicable to the subject intended might

be corrected by evidence proving the inten-

tion of the testator ; from which it would

follow, of course, that a description par-

tiaily correct might be aided by the same

means, although such description when
taken in connection with the circumstan-

ces of the case alone, might not be suffi-

cient to satisfy the mind of a judge. A
case, however, might easily be suggested,

in which a judge knowing aliunde for

whom or for what an imperfect descrip-

tion was intended, would discover a

sufficient certainty to act upon, although,

if ignorant of the intention, he would be

far fi-om finding judicial certainty in the

words of the devise. The question then,

which Miller v. Travers may be consid-

ered as having left undecided, is,—whether

extrinsic evidence to prove intention is

admissible in the case of such a descrip-

tion as that which has just been suggested?

The question arises from the high au-

thority of the case of Beaumont v. Fell,

which is a case in point. There was no

resemblance in that case between the

names of Oertmde Yardley and Catharine

Earrdey, except in the resemblance m
sound bet^veen Gtatty and Katy, which

possibly might (as the court ingeniously

guessed) have occasioned the mistake in

the wiU. Assuming that the court could

not, in ^uch a case, act upon the descrip-

tion in the will vAthout first inquiring who

was really intended, could such an inquiry

be lawfully gone into? The case of His-

cocks V. Hiscocks has decided this point

also. In point of principle, it is submit-

ted, that a description which is so imper-

fect as to be usdeas ax it glands, i. e. useless

unless it be aided by emdence of intention,

is not distinguishable from one which is

wholly incorrect. The case of Selwood

V. Mildmay, as explained in Miller v.

Travers, proceeded upon a correct prin-

ciple : but that principle, it is submitted,

was altogether misapplied, and the case

is one which ought not to be followed in

specie. Upon this point, also, the deci-'

sion in Hiscocks v. Hiscocks appears to

be conclusive. The case of Beaumont v.

Fell, just adverted to, is one which is

extremely difficult, if not impossible to

reconcile with Miller'i;. Travers, unless it

be upon the ground that the description

of the legatee was, in the circumstances

of that case, sufficient without reference

to what the testator had declared. The
difficulty in the way of this explanation

is, that the case is always referred to as

a leading authority for the admissibility

of evidence to prove intention in cases in

which the description of the persmi or
thing intended is sufficient without the
aid of such evidence. The case is point-

edly noticed with disapprobation in His-
cocks V. Hiscocks. The MS. case {mpra
pi. 146) is clearly overruled by Miller «.
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the words he has used. (6) It is to the admissibility of this species

of evidence that attention is now to be turned. To say that such

evidence is admissible, because the ambiguity complained of has been

raised by the extrinsic facts, is to lose sight of the essential difference

between the nature and effect of the evidence which raises the ambig-

uity, and that by which it is to be removed; for the former is con-

fined to development of facts with reference to which the will waa
written, and to which the language of the will expressly or tacitly

refers ; and, therefore, it lies within the strict limits of exposition,

which it cannot be denied that the latter transgresses, (c) To render

the proposition tenable, it must be supposed to assert only that, if an

ambiguity is introduced into an otherwise unambiguous *will by parol

evidence of the state of the testator's family, or other circumstances,,

that ambiguity may be removed by further evidence of the same

nature, (d) But if this interpretation of the rule be admitted, all dis-

tinction between patent and latent ambiguities is lost, for in every case

the judge by whom a will is to be expounded is entitled to be placed, by

a knowledge of all the material facts of the case, as nearly as possible

in the situation of the testator when he wrote it. The conclusion i&

either that the distinction taken by the canon between latent and patent

ambiguities is an unsubstantial one, or that the canon, in its second

branch, asserts the admissibility of evidence to show the testator's-

intention (as distinguished from the meaning of his written words
;)

and that, consequently, if true, its application must be confined to a

special class of cases.

It remains to inquire in what cases, if any, such evidence is admis-

sible. Suppose then that evidence has been given of all Evidence of

the material facts and circumstances of the case, and admissible,

that these have ultimately raised] an ambiguity by disclosing the

existence of more than one object or subject to which the words are

equally applicable.l2 The uncertainty as to which of these was in

Travers, and the two subsequent cases of (c) See Wigr. on Wills 121
;
per Eom-

Gord V. Needs, and Hiscocks v. Hiscooks. illy, M. R., Stringer v. Gardiner, 27

The conclusion, then, which these cases Beav. 38.

appear to warrant, is, that the only cases (d) Per Alderson, B., 13 M. & Wels^

in which evidence to prove intention is ad- 204.

missible, are those in which the descrip- 12. Where there are several persons

tion in the will is unambiguous in its answering with inexactness to the descrip-

application to each of several subjects." tion in the will, evidence will in general

Wigram 232, §§ 184^194. be admitted to show which person was

(6) See cases ante p. *409, n. (i). designated. Thus Brewster v. McCall, 15-

[*430]
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the testator's contemplation would, if the investigation stopped here,

necessarily be fatal to the gift. [Under these peculiar circumstances,

however, declarations of the testator or other direct evidence of his

intention are admissible] to clear up the ambiguity, by pointing out (if

they can) the actual subject or object of gift, among the several prop-

«rties or persons answering to the description. [Of this nature are the

examples given by Lord Bacon, in illustration of the

maxim, "Amhiguitas verborum hiens verificatione su/ppletwi'

;

nam qtwd exfacto oritur ambiguum verifieatixmefadi tolMtwr ; " and are

styled by him cases of equivocation, (e)]

"Equivoca-
tion."

Conn. 274 ; Cromie v. Louisville Orphan

Home, 3 Bush 371 ; Bodmau v. Am. Tract

Soc, 9 Allen 447 ; Graydon ». Graydon, 8

C. E. Gr. (N. J.) 230; St. Luke's Home v.

Association for Indigent Females, 52 N. Y.

191 ; Lefevre v. Lefevre, 59 N. Y. 434, re-

versing 2 Thomps. & C. 330 on other points

;

"Ward u. Espy, 6 Humph. ;(Tenn.) 447

;

Wood -0. White, 32 Me. 340. See, too,

Smith V. Smith, 1 Edw. 189, where the

gift was to Mary, wife of Nathaniel

Smith, and there being no such person it

was held that Mary, wife of Abraham

Smith was intended, and not Sarah, wife

of Nathaniel Smith. So where the gift

was to James Vernor Henry, describing

him as the testator's nephew, and son of

his deceased sister E., and there was no

fiuch person, evidence of testator's affec-

tion was admitted to show that James

Vernor Henry, his greatnephew, and the

grandson of E., was intended, and not

Eobert K. Henry, the only son of E.

Vernor v. Henry, 3 Watts 393. But in

Stokeley v. Gordon, 8 Md. 496, where the

devise was to " Anna Maria German wife

of Jonathan German," and Anna Maria

•was his daughter, while the wife's name

was Catharine, it was held by Mason, J.,

that parol testimony was inadmissible to

show whether the devise was intended for

the wife or the daughter. And in Tucker

V. Seamen's Aid Soc, 7 Mete. 188, where

there was a society answering exactly to

the name in the will, it was not permitted

to another society of the same character,

but different name, to show that it was

intended. See, too, Jackson v. Hart, 12

Johns. 97, where George Hosmer claimed

under a land patent issued to George

Houseman, described as in a certain regi-

ment and company, of which Hosmer was

a member but not Houseman, and the

evidence as to Hosmer was not admitted.

And where there are two or more persons

or things answering to the description in

the will, parol evidence may be received

to show which of them testator meant, but

not to show that he meant a different per-

son or thing. Per Van Fleet, V. G, Burnet

V. Burnet, 2 N. J. Law Jour. 185 ; S. C, 3

Stew. (N. J.) 595. The rule as to two ormofe
objects, all answering partially, and none

perfectly, to the description of the will, ap-

plies also to the subject of the gift. Wor-
thington v. Hylyer, 4 Mass. 202 ; Boggs

V. Taylor, 26 Ohio St. 604. In the case

of the American Bible Soc. v. Pratt, 9

Allen 109, a bequest of " all moneys due
me at the time of my decease from the

Dedham Bank, Dedham,'' was not al-

lowed to pass deposits in the " Dedham
Institution for Savings," although testator

had never had a deposit in the " Dedham
Bank." But in Eom. Oath. Orphan Asy.

V. Emmons, 3 Bradf. 144, a bequest of

shares in "the Mechanics Bank so usu-

ally called in the city of New York,"
was held to pass testator's shares in the
" City Bank," on its being shown that he
never had any in the Mechanics' Bank.

[(e) See, as to the meaning of the word
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Thus, -where a testator devises his manor of Dale, and it is foun^

that he had at the date of his will two manors, North Effect where

Dale and South Dale, evidence may be adduced to show subjects or ob-

,., », . ii/,.\» . .<. jeots answering
which 01 them was intended. (/) Again, if a testator, *» deaonption,

having two closes in the occupation of A, devises all that his close in

A's occupation, evidence is admissible to prove which of the two closea

he meant to devise.

The same principle, of course, is applicable (and it has been *most

frequently applied) to the objects of a devise. Thus, in Lord Chey-

ney's case, {g) it was resolved that if a man have two sons, both baptized

by the name of John, and, conceiving that the elder (who had been

long absent) is dead, devise his lands, by his will in writing, to his soa

John, generally, and in truth the elder is living; in this case the

younger son may produce witnesses to prove his father's intent, that he

thought the other to be dead, or that he, at the time of the will made,,

named his son John the younger ; for, observes Lord Coke, no incon-

venience can arise, if an averment in such case be taken
;
Qi) because

he who sees such will, ought at his peril to inquire which John the

testator intended ; which may easily be known by him who wrote the

will, and others who were privy to his intent.

So, in Jones v. Newman, (i) where a testatrix devised to John Oluer

of Calcot. There were two persons, father and son, of Evidence ad-
ii 1 J 'J J 'ii. J A. u T-* 1- mitted to show
that name, and evidence was admitted to show which was wWch of two

intended. One of them had subsequently died in the swrarfngtothe

testatrix's lifetime; but, of course, that could not influ- intended,

ence the construction. [So, where a testator bequeathed a legacy to

" W. E., his farming man," and it appeared he had two Declarations° '
• 1 r. 1 I

°^ testator

farming men oi that name, evidence of the testator s admitted,

declarations in favor of one of them was admitted. (A)]

Again, in Doe d. Morgan v. Morgan, (t) where a testator devised

certain property to his nephew Morgan Morgan, and then in the same

will devised other property to his nephew Morgan Morgan, of the

amiigmty, Wigr. Wills, pi. 210 ; Cic. Q. description ; but this is seldom attended

Tusc. HI., 9.] to in practice, unless some discrepancy oo-

(/) See 1 M. & Sc. 343. curs between the terms of the will and the

(g) 5 Eep. 68, b. actual name or addition of the claimant.

(h) But the effect of the doctrine is to (i) W. Bl. 60.

render it necessary to the completeness [(A) Eeynolds v. Whelan, 16 L. J., Ch.

of a title derived under a devisee, that it 484.]

should be ascertained that there is not (i) 1 Cr. & M. 235.

more than one person answering to the

[*431]
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village of Mothvey. It appeared that the testator had two nephews of

this name, one of whom lived at Mothvey, and the other else-

where ; it was contended that as the first devise was to Morgan Mor-

gan dmpliciter, and the second devise to Morgan Morgan of Mothvey,

it was to be presumed that the testator in making this distinction had

different persons in his contemplation, and that, this being apparent on

the face of the will, parol ^evidence to the contrary was inadmissible

;

but the court held that evidence of the testator's oral declarations,

made at the time of the will, was admissible.

*[In Doe d. Gord v. Needs, (m) there was a devise to George Gord,

the son of John @ord ; another to George Gord, the son of George

<jrord ; and a third to George Gord, the son oj Gord. The Court of

Exchequer held, that evidence of the testator's declarations, that he

intended George Gord, the son of George Gord, to take the property

devised to George Gord, the son of Gord, was admissible : that it was

clear the t«stator had selected a particular object of his bounfy ; though

if there had been a blank before the name of Gord the father, that

might have made a difference : that if there had been no mention in

the will of any other George Gord, the son of a Gord, evidence of the

testator's declarations would undoubtedly have been admissible, upon

the authorities, which were all characterized by the fact that the words

of the will did describe the object or subject intended, and the evidence

of the testator's declarations had not the effect of varying the instru-

ment in any way whatever ; it only enabled the court to reject one of

the subjects or objects to which the description applied, and to deter-

mine which of the two the devisor understood to be signified by the

description which hfe used in the will : that the mention in other parts

of the will of two persons, each answering the description of George

the son of Gord, had no more effect for this purpose than proof by

extrinsic evidence of the existence of such persons, and that they were

known to the devisor, would have had : and that though the claimant

under the devise in question was more perfectly and fully described

in another part of the will, still he was correctly, however imperfectly,

described by that devise.

In Doe d, Allen v. Allen, (n) a testatrix devised her land to her

[(m) 2 M. & Wels. 129. See also Phil- the other with one only, that one being

lips 11. Barker, 1 Sm. & Gif. 683. identical with the first Christian name of

(m) 12 Ad. & Ell. 451. In Bennett v. the former, was considered to be the same
Marshall, 2 K. & J. 740, the case of two as the case of two persons bearing the

persons, one with several Christian names, same name. It is not stated however

[*432]
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brother T. A. for his life, and after his decease to John A., grandson

of her said brother T. A., his heirs and assigns, charged, nevertheless,

with the bequest of £100 to each and every of the brothers and

sisters of the said John A. At the time of making the will, there

were two grandsons of T. A., each named John j but one of them, the

lessor of the plaintiff, had brothers and sisters ; the other, the defend-

ant, had none : it was held, that the bequest to the brothers and sisters

of the said John A. did *not contain a description of the devisee, so as

to exclude extrinsic evidence in favor of the defendant's claim, as it

would have applied to after-born brothers and sisters ; and that a

declaration by the testatrix, of her intention in the defendant's favor,

was admissible.]

On the other hand, in Doe d. Westlake v. Westlake, (o) where the

devise was unto " Matthew Westlake my brother, and to contra, where
») T • 11 ground for pre-

Simon Westlake my brother s son : and it appeared by ferring either
' ' jTir ./ 18 afforded by

the evidence, that the testator had three brothers, Thomas, the wiii;

Kiehard, and Matthew, each of whom had a son named Simon

;

Thomas and Eichard were mentioned in previous parts of the will

:

the Court of King's Bench held, (and that in perfect consistency with

the preceding cases,) (p) that the fact of there being several brothers'

sons named Simon did not raise a latent ambiguity, so as to let in

evidence of oral declarations made by the testator respecting his

intention ; it being clear, on the face of the will, that the nephew

intended was the son of Matthew. "My brother's son" evidently

meant the son of that brother who was then particularly in his mind.

[And the result would doubtless be the same where the evidence

of surrounding circumstances disclosed reasons for the —orbysur-° rounding cir-

testator preferring one person to another of the same cumstanoes.

name : (q) for there is properly no " ambiguity " until all the facts of

the case have been given in evidence and found insuificient for a

definite decision.] (r)

There seems to be no doubt, though it has never been distinctly

-decided, that the principle of the preceding cases applies To "my
. . . , ,, brother," &o.,

to a devise to a person sustammg a given character, as " to the testator

.„ . „ having several

my brother, son, &c., without specification of name ; so brothers.

-what was the nature of the parol evi- L. E., 16 Eq. 518 ; and of. Fleming i.

-dence admitted. See also per MaUns, V. Fleming, 1 H. & C. 242.

C, Webber v. Corbett, L. E., 16 Eq. 518.] {p) See Wigram Wills, pi. 144.

(o) 4 B. & Aid. 57 ;
[see also Douglas (g) Jefferies v. Michell, 20 Beav. 15.

t) Fellows, Kay 114 ; Webber v. Corbett, (r) Wigr. Wills, Prop. VI. and VII.

[*433]
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that if the fact should happen to be, that there were more persons than

one to whoig. the description applied, parol evidence would be admis- »

sible to show which of them was the intended object of gift ; for, as

the uncertainty does not appear until the parol evidence discloses the

plurality of persons answering to the terms of the will, it seems

to be an instance of that [kind of] ambiguitas laiens, [to remove

which evidence of intention is permitted.] (s) In ^several reported

cases, indeed, devises of this kind have failed, on account of the un-

certainty of the object ; but in none of them does parol evidence appear

to have been offered to remove the ambiguity.

Thus, in Dowset v. Sweet, {t) a bequest to the son and daughter of

W. W. was held to be void as to the son, on account of there being

more than one. So, in Doe d. Hayter v. Joinville, (w) one of the

grounds on which the devise to the testator's " brother and sister's

family" failed was, that there were children of two sisters of the tes-

tator, one living and one dead, and it did not appear which of them

was intended.

Sometimes it happens that one part of the description applies to each

Where part of of Several claimants in common, and another part to

plies to each of neither of them ; as in the case of Careless v. Careless, (v)

sons, and part where the bequest was to " Robert Careless my nephew,
to neither, evi- _

,

»/ i. 7

denoe admitted the SOU of Joseph Carelcss. It appeared by the evidence

that the testator had no brother named Joseph, but he . had two

brothers, John and Thomas, both mentioned in the will, each of whom
had a son named Robert. These nephews were the respective claim-

ants; Thomas', son relying on the fact, that in other parts of his will

the testator had described Robert, the son of John, in a different man-

ner, sometimes calling him his nephew Robert simply, without any

further designation, and sometimes rightly Robert the son of John.

By the parol evidence which was adduced on both sides, it appeared

that the testator was intimately acquainted with John's son Robert, but

that Thomas' son lived at a distance, and was almost unknown to him,

(s) See aoo. per Lord Thurlow, 1 Ves., Norton within 15 years " has been held

Jr., 415; and Hampshire v. Peirce, 2 to mean the daughter who shall first

Ves. 216—the gift to " the four children marry a Norton, and consequently a good
of B "—as to which case, however, see 5 devise. Bate v. Amherst, T. Kaym. 82.

M. & Wei. 371. Note the difference be- See also Ashburner v. Wilson, 17 Sim.

tween this case and that of a gift to " one 204.]

of the sons, brothers, &c., of A," 2 Vern. («) Amb. 175.

625.—But a devise " to one of my cousin (m) 3 East 172.

A's daughters that shall marry with a (ti) 1 Mer. 384.
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the testator having been introduced to him but once ; and it was even

doubtful whether the testator knew that his brother 'Thomas had a son

of that name. Sir W. Grant held, that, as the ambiguity was created

by facts dehors the will, parol evidence was admissible ; and the pre-

sumption upon the evidence was, that the testator intended that

nephew whom he knew best, and with whose name it is certain he was

acquainted. " Supposing, however," said the M. R., " that this inac-

curate description should be taken therefore to apply to the plaintiff

(John's son), the testator has not always applied to him the same

description, but has sometimes called him his nephew Robert, gener-

ally, and sometimes rightly, *Robert the son of his brother John ; and

thence it is argued, that as it is plain he knew the plaintiff by his

right description, so it cannot be imagined that he inserted a wrong

description, intending it should apply to him. But it must be observed,

that the claim of the plaintiff to the property given by the general

description of the testator's nephew Robert, is not disputed, though it

is in words equally ambiguous with this which is disputed. This

amounts to an admission on the part of the defendant, to the full

extent of what the plaintiff would establish by his evidence. Then it

is not pretended that the testator could have meant anybody but one

of his two brothers, John and Thomas, by the description of Joseph

Careless ; nor can it be supposed that he was in fact ignorant of the

names of his brothers. It was therefore a mere slip of the pen ; and

then what name did he intend to write? Not Thomas, for then it

must have been brought newly to his mind that he had two nephews

of the name of Robert, to one of whom he had already given as the

son of John ; and the necessity of distinguishing between them would

in that case have induced him to describe the other accurately, (a;) If

he had only one of his nephews in his mind, during the whole time

that he was making his will, it is natural to conceive that such a

mistake might have been made by mere inattention ; but as actual

ignorance is out of the question, such a mistake would not be reconcil-

able with the supposition that the testator at all thought of his other

nephew Robert, so as to bring into his mind the necessity of marking

which of the two he intended. During the time that he was making

his will, therefore, he forgot (if indeed he ever knew) that he had any

nephew called Robert besides the plaintiff."
,

Again, in Still v. Hoste, [y] a testator bequeathed a legacy to Sophia

{x) See also Webber v. Corbett, L. E., (y) 6 Mad. 192.

''^'''''-
3B [*436]
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Still, daughter of Peter Still. Still had two daughters only, Selina

and Mary Anne j and [the evidence of the attorney who made the will

and of another person, proving that Selina was the person meant, was

admitted.] It is clear that if Selina had been the only daughter, her

claim might have been supported on the terms of the will without the

aid of extrinsic evidence.

[So, in Price v. Page, (2) where a testator gave a legacy to

Price, the son of Price. The report states that the plaintiff

was the only person who claimed the legacy, but the ^executors

raised the question whether the father of the plaintiff, to whom the

description was equally applicable, was not intended. Evidence was

admitted and relied on by Sir R. P. Arden, M. P., that the testator

,

had said that he had or would provide for the plaintiff, and that lie

had left him something by his will.

Of the three cases last cited, it was said by Lord Abinger, C. B., (a)

that they did not materially differ from the class immediately preced-

ing. That they differed indeed in this, that the equivocal description

was not entirely accurate
; (6) but they agreed in its being (although

inaccurate) equally applicable to each claimant ; and that they all con-

curred in this, that the inaccurate part of the description was either,

as in Price v. Page, a mere blank, or, as in the other two cases; appli-

cable to no person at all. That these, therefore, might fairly be classed

also as cases of equivocation, and in that case evidence of the intention

of the testator seemed to be receivable.

There is yet another class of cases in which it has been made a

art of
<luestion, whether evidence of the nature now under con-

appiiee*toone
sideration can be legally admitted, namely, where the

aSothll^CTJ-
description in the will, taken altogether, answers to no

tSonTsfnidSl person or thing, but part of it applies to one, and part to
*''''®-

another.l3 Cases are to be met with, supporting the con-

clusion, that a testator's declarations are admissible to show which of

the imperfectly-described persons or things he intended to be the object

[(z) 4 Ves. 679. ' S. C, 4 Paige 271, where the bequest was

(a) In Doe v. Hiscocks, 5 M. & Wels, to Mary Smith, wife of Nathaniel Smith,

370. and the persons claiming were Mary
(6) Legal certainty, not perfect accu- Smith, wife of Abraham Smith, (who

racy, is required, see Wigr. on Wills, pi. took) and Sarah Smith, wife of Nathaniel

186.] Smith. So in Vernor v. Henry, 3 Watts
13. See Smith v. Smith, 1 Edw. 189; 393, cited in note 12, ante p. 748.
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or subject of the gift, (e) But in] Doe d. Hiscocks x. Hiscocks, {d)

where part of the description in the will applied to one person and

part to another, the Court of Exchequer rejected evidence of the tes-

tator's declarations, at the time of giving instructions for his will,

respecting his actual intention. The devise was to the testator's son

John H. for life, and on his decease to his (testator's) grandson John

H., eldest son of the said John H., for life, and on his decease to the

first son of the body of his said grandson John H., in tail male, with

other remainders over. At the time of making the will, the testator's eon

John H. had been twice married ; he had by his first wife one son,

Simon ; by his second wife an eldest son John, and other younger

children, sons and daughters. It *was held, that evidence of the

instructions given by the testator for his will and of his declarations

after its execution was not admissible to show which of these two

grandsons was intended by the descri|)tion in the will. Lord Abinger,

in [delivering the judgment of the court, reviewed most of the princi-

pal cases on this subject. In the opinion of the court there was but

one case, in which evidence was admissible of the testator's declara-

tions, of the instructions given for his will, and other circumstances

of the like nature, which were not adduced for explaining the words

or meaning of the will, but either to supply some deficiency or remove

some obscurity or ambiguity. That case was where the meaning of

the testator's words was neither ambiguous nor obscure, and where the

devise was, on the face of it, perfect and intelligible, but, from some

of the circumstances admitted in proof, an ambiguity arose as to which

of the two or more persons or things, each answering the words in the

will, the testator intended to express. Though it was clear he meant

one only, both were equally denoted by the words, whence there arose

an "equivocation," and evidfence of previous intention might be

received to solve this latent ambiguity ; for the intention showed what

he meant to do ; and when you knew that, you immediately perceived

that he had done it by the words he had used, and which in their ordi-

nary sense might properly bear that construction. It appeared to

[(c) Thomas d. Evans v. Thomas, 6 T. clarations by the testator were offered in

E. 678 ; Bradshaw v. Bradshaw, 2 Y. & evidence. The case is said to have been

C 72 ; in Doe d. Chevalier v. Uthwaite, 8 ultimately compromised, per Lord Broug-

Taunt. 306, 3 Moo. 304, 3 B. & Aid. 632, ham, 1 H. L. Cas. 797.

sometimes cited in support of the same (d) 5 M. & Wels. 363.

doctrine, it does not appear that any de-
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them that in all other cases parol evidence of what was the testator's

The rule intention ought to be excluded. This case is generally con-
stated,

sidered to have settled the law upon this subject, (e) and

to decide that " the only cases in which evidence to prove intention is

admissible, are those in which the description in the will is unambigu-

ous in its application [i. e. equally applicable in all its parts) to each of

several subjects."

In the case of Doe v. Allen, (/) the declarations admitted as evidence

Declarations had been made by the testatrix ten months after the date

oontempora- of her will, and were obiected to on that account. Lord
neous with / v

wui. Denman, C. J., concluded the judgment of the court by

saying, that " none of the cases which were referred to in the books to

show that declarations contemporaneous with the will were alone to be

received, established such a distinction, Neither had any *argument

been adduced which convinced the court that those subsequent to the

will ought to be excluded wherever any evidence of declarations could

be received. They might have more or less weight according to the

time and circumstances under which they were made, but their admis-

sibility depended entirely on other considerations." The same remarks

would apply to declarations made before the will, (g)

It was stated in a former page that evidence of all the material facts

Evidence of ^f the case was admissible to assist in the exposition of the

^S^^SSoes "wiH- -A-nd this statement was necessarily qualified by
rejected;

^^^ insertion of the word material, because though the.

rules specially applicable to the subject now under consideration, may
not raise any peculiar obstacle to the admission of evidence tendered

in support of a given fact
;
yet if that fact, supposing it to be proved,

ought not to influence the construction of the will, the evidence in

support of it is immaterial, and therefore inadmissible. Some
examples illustrating this principle have already been given. (A) It

is further exemplified ,by the well-known rule, that words shall be

interpreted in their primary sense, if the context and surrounding cir-

cumstances do not exclude such an interpretation, even though the

(e) Wigr. on Wills, pi. 215 ; Blundell v. (/) 12 Ad. & El. 455 ; Wigr. on Wills

Gladstone, 11 Sim. 467, 470, 1 Phil. 282

;

162.

Thomson v. Hempenstall, 1 Kob. 783, 13 {g) Langham v. Sandford, 19 Ves. 649

;

Jut. 814; Bernasooni v. Atkinson, 10 2 Tayl. Evid., p. 1009, 7th ed. Lord

Hare 348; Charter v. Charter, L. B., 7 Kenyon's dictum, Thomas v. Thomas, 6

H. L. 364, 377. ' In In re Blackman, 16 T. E. 677, seems therefore to be over-

Beav. 377, the rule was transgressed, but ruled,

the decision seems right without the (h) Ante p. *424.

questionable evidence, ante p. *379.
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most conclusive evidence of intention to use them in some popular or

secondary sense be tendered : {{) whence it follows that a person, to

whom the terms of the description are imperfectly applicable, may not,

by parol evidence of facts tending to prove an intention in his favor,

support his claim against another person exactly or more nearly

answering to all the particulars in the description,] 14

Thus, in Delmare v. Robello, (_/) where a testator in 1785 bequeathed

the residue of his estate, in trust to pay the interest for _j j^, g^.

life to all the children of his two sisters, Reyne and aMwen^g'Jhe'

JEstrdla; in case of the death of any, their issue to have <i^™p"<"'-

their respective shares, with benefit of survivorship for want of issue.

The testator died *in 1 789, leaving three sisters : Reyne, who was

never married, but in 1757 changed her profession of religion from

the Jewish to the Roman Catholic persuasion, and became a professed

nun, and was baptized by the name of Maria Hieronyma, and lived

at Genoa ; and Estella and Rebecca, who were married, and lived at

Leghorn. Rebecca had several children, who set up a claim on the

ground that the testator intended Rebecca when he named Reyne.

Parol evidence [of the circumstances as well as of testator's declara-

tions] in support of this claim was rejected by Lord Thurlow, who

suggested that Maria Hieronyma might have changed her mind, and

have escaped into this country, and have married and had children,

notwithstanding her vow. He decided, therefore, that the claim of

the children of Rebecca was untenable, inasmuch as there was a sister

answering to the name in the wiM; for he considered that the assumption

of the coventual name did not prevent the applicability of the former

name : it was a part of the profession, and was not meant for the rest

U) Wigr. on Wilis, Prop. II., smpra ble with reference to extrinsic circum-

*417. And see Horwood v. Griffith, 4 D., stances if it had been strictly interpreted.

M. & G. 708. In Grant v. Grant, L. E., Sed qu.. a testator speaks to all persons

5 C. P. 727, Blackburn, J., cited with ap- interested under or against his will ; and

proval, " Blackburn on Contracts," where in Wells v. Wells, L. E., 18 Eq. 505, Sir

it is said that in applying the rule a dis- G. Jessel, M. E., reaffirmed Sir J. Wig-

tinction must be observed between con- ram's proposition and declined to follow

tracts and wiUs, and a greater latitude Grant v. Grant.]

allowed in construing wills, because in 14. See Tucker v. Seamen's Aid Soc, 7

them the testator soliloquized, but that in Mete. 188 ; Jackson v. Hart, 12 Johns,

a contract each party spoke to the other

;

97 ;
Am. Bible Society v. Pratt, 9 Allen

and accordingly it was held in that case 109; Eom. Cath. Orph. Asylum v. Em-

that "nephew" meant "wife's nephew," mens, 3 Bradf. 144.

although it would not have been insensi- {j) 1 Ves
,
Jr., 412.
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of the world ; the former name, therefore, continued, and by that such

persons were always spoken of.
'

So, in Andrews v. Dobson, [k) where the bequest was to " James,

Evidence not son of Thomas Andrcws, of Eastcheap, printer." There
aounasible to , ._,
exclude a per- ^as no person of the name of Thomas Andrews in East-
eon answering *

to description, cheap, but there was James Andrews, a printer, who lived

there : he had one son, named Thomas, by his first wife, who was

related t6 the testator ; he had also a son by a second wife, named

James, who was in no manner related to the testator. The son by the

first wife claimed the legacy, insisting that the testator meant " Thomas,

the son of Jam&s," instead of " James,' the son of Thomas ; " [and

prayed some inquiry respecting these circumstances :] but Sir L.

Kenyon, M. H., said that though there were cases in which legacies

were left to persons by nicknames, and evidence had been admitted to

show that the testator usually called them thereby, yet he thought

this was beyond all precedent, and dismissed the bill.

In this case there could have been no doubt as to the identity of

the father ; but the difficulty was in admitting the claim of a son of

a different name, there being a son of the same name.

Again, in Holmes v. Custance, [t) where there was a legacy to the

children of Robert Holmes, " late of Norwich, but now of London."

It appeared that, at the date of the will, the testator had no relative

named Robert, but that a person of this name, *who was related to

the testator, and] had gone from Norwich to London, at the age of

fourteen or sixteen, had died in London, a few years before, leaving a

child. It was contended that the legacy did not apply to the child of

this person, but to the children of George Holmes, who was a relative

of the testator, had been formerly of Norwich, and was then resident

in London, and had several children, some of whom were in habits

of intimacy with the testator ; but Sir W. Grant held that the descrip-

tion was not so inapplicable to Eobert, as to let in evidence that

George was the person intended; that the sense of "late" was not

" recently " but " formerly ;

" and as to his being dead at the time,

that the testator might not have known or might have forgotten it, he

being at a distance.

[And in "Wilson v. Squire, (m) where ^ testator bequeathed a legacy

(i) 1 Cox 425. Ingle's Trust, L. R., 11 Eq. 578.

[l) 12 Ves. 279 ; see also Doe v. West- (m) 1 Y. & C. C. C. 654.

lake, 4 B. & Aid. 57, ante p. *433
;
[In re
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to " The London Orphan Society in the City Eoad," and it appeared

that there was no institution precisely answering this description, but

there was one in the City Road called the Orphan Working School,

which claimed the legacy : evidence was tendered that there was a

society called the London Orphan Asylum at Clapton, and that the

testator was many years a subscriber to it, and in his lifetime avowed
his intention of leaving it a legacy ; but Sir J. K. Bruce held, that the

Orphan Working School was sufficiently described by the will, and

therefore that none of the evidence was admissible.

. In Maybank v. Brooks (n) the rule was applied to a different species

of case. A testator bequeathed a legacy to A, his executors, adminis-

trators and assigns :" A was dead at the date of the will, which, how-

ever, took no notice of the fact : but the personal representative of A
claimed the legacy, insisting that the terms of the bequest made it

transmissible, and in support of his claim proposed to read (amongst

other) evidence of the testator's knowledge that A was dead : but Lord

Thurlow rejected it, saying, " The only fact to which evidence is

afforded is, that the death of A was within the knowledge of the testa-

tor. The end to which it is to be read is, that the legacy was meant

to be transmissible : that could not be from a legatee who had been

dead several years." * *. * " I must accordingly decree the legacy

to be lapsed."] (o)

And even where no person actually answers to any part of the descrip-

tion in the will, it would seem, upon principle, to be im- ^lintlon SLd-

*possible to admit parol evidence ["of intention"] in ^j?t''SaimT'

support of the claim of one to whom the description is in So^plJt^f dT-

every respect inapplicable : [for the will ought to be made puea'""
*''"

in writing ;' and if the testator's intention cannot be made to appear by

the writing, explained by the oircumstances, there is no will.] (p)

Thus, Sir John Strange, {q) in citing a case where the executor con-

stituted in a will was, "my nephew Robert New," which in the

engrossing was written " Nune," and parol evidence was admitted, and

thereupon New was declared the person meant, observed, that this

would hardly have done, if it had not been for the relative words " my

nephew," and its appearing that New was the testator's nephew, and

that he had no such nephew as Robert Nunc.

(ji) 1 B. C. C. 84. 5 M. & Wels. 369.]

(o) See as to this, ante p. *338. (?) Hampsliire v. Peiroe, 2 Ves. 218.

(p) Per Lord Abinger, Doe v. Hiscocks,
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[And in Miller v. Travers, (r) where a testator devised all his free-

sameruieasto told and real estates whatsoever, situate in the comity of
su jeo o gi

.

jjyfjf^gn^ii^ and in the city of Limerick, to trustees and

[(r) 8 Bing. 244, 1 M. & Sc. 342.]

The judgment of Tindal, C. J., contains a

full and able examination of the authori-

ties. [See also Okeden v. Clifden, 2 Euss.

309 ; In re Clergy Society, 2 K. & J. 615

;

In re Peel, L. E., 2 P. &. D. 46 ; Barber

V. Wood, 4 Ch. D. 885. Beaumont v.

Fell, 2 P. W. 141, 2 Eq. Cas. Ab. 366, pi.

8, where a legacy to " Catherine Earnley "

was, upon evidence of intention, held

well bequeathed to Gertrude Yardley, is

overruled (5 H. L. Cas. 168) ; unless it

can be deemed a case of nick name

—

which is questionable. The same may be

said of Masters v. Masters, 1 P. W. 425,

where on a legacy to "Mrs. Sa^vyer" in-

quiry was directed whether Mrs. Swap-

per was the person intended.] '
^

15. It is a well established rule that a

misnomer of the legatee or devisee is im-

material, if the person really intended

can be identified by the description in the

will. Alabama Conference v. Price, 42

Ala. 39 ; Billingslea v. Moore, 14 Ga. 370

;

Smith V. Smith, 4 Paige 270 ; Gardener

V. Hyer, 2 Paige 11; President, &c., v.

Norwood, 1 Bush. Eq. 65 ; Dom. & For.

Miss. Soc. Appeal, 30 Penna. St. 425;

Cresson's Appeal, 30 Penna. St. 437 ; Gass

1). Boss, 3 Sneed (Tenn.) 211; Ayres v.

Weed, 16 Conn. 291 ; Preachers' Aid So-

ciety V. Eich, 45 Me. 552 ; Second Cong.

Soc. 0. First Cong. Soc, 14 N. H. 315.

Thus " Phillis " has been shown to mean
"Philip," Tudor v. Terrel, 2 ,Dana 49;

"Priscilla Picard" to be intended for

"Paris Picard," Hart v. Marks, 4 Bradf.

161; "Daniel" for "David," Jackson «.

Stanley, 10 Johns. 133; "Cornelia

Thompson " for " Caroline Thomas,"

Thomas v. Stevens, 4 Johns. Ch. 607;

"Samuel, sou of Samuel," for "William,

son of Samuel," Powell v. Biddle, 2 Dall.

70; "E. A. C." for "E. A. S." (married

name of E. A. C, which was unknown to

the testator), Scanlan v. Wright, 13 Pick.

527; "John Evans, the son of my neph-

ew James Evans," for "James Hooper

Evans, the son of the testator's nephew

James Evans," Evans v. Hooper, 2 Gr.

Ch. (N. J.) 204; "my nephew James,

son of Frederick,'' for "my nephew

James' son Frederick,'' ex parte Hornby,

2 Bradf. 420 ;
" Cormac, son of my brother

Cormac," for " Cormac, son of the testa-

tor's only brother James," Connolly v.

Pardon, 1 Paige 291 . So " The American

Eome Missionary Tract Society," for the

" American Tract Society," Button v. Am.
Tract Soc, 23 Vt. 336; "the Methodist

Episc. Mission at Bombay," for "the

Meth. Episc. Mission at Lucknow," Mc-
Allister 0. McAllister, 46 Vt. 272; "The
Congregational Foreign Missionary So-

ciety," for the "American Board of Com-
missionei:s of Foreign Missions," Howard
V. Am. Peace Soc, 49 Me. 288 ; the " Meth.

Episc. Missionary Society of Maine," for

the " Trustees of the East Maine Confer-

ence of the Meth. Episc. Church," Straw

V. Trustees, 67 Me. 493; the "Franklin

Seminary of Literature and Science, New-
market, N. H.," for the " Trustees of the

South Newmarket Methodist Seminary,"

Trustees, &c, v. Peaslee, 15 N. H. 317

;

the "trustees who hold the fmids of the

Theological Seminary at Princeton," for

the "Trustees of the Theological Seminary
of the Presbyterian Church at Princeton,"

NeweU's Appeal, 24 Penna. St. 197 ; the

"New Colonization Society in Africa,"

for the "American Colonization Society

for settling free persons of color in Af-
rica," Maund v. McPhail, 10 Leigh 199.

In describing the subject matter of the

gift, parol evidence is also admissible to

correct a misdescription. Thus in AUen
V. Lyons, 2 Wash. C. C. 475, it was held
that a house and lot on Fourth street were
intended by a devise of a house and lot
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their heirs. At the time of making his will, the testator had no real

estate in the cowniy of Limerick, but he had considerable real estates

in the county of Glare : and it was held by Lord Brougham, L. C,

assisted by Tindal, C. J., and Lord Lyndhurst, C. B., that evidence

to prove that the testator intended his estates in the county of Clare to

pass by the devise, and that the word Limerick was inserted by mistake

instead of Clare, was not admissible.]

And in no instance has a total blank for the name been filled up by

parol evidence, (s) In such cases, indeed, there is no Total blanks
^ ^ ' ' ' for names not

certain intent on the face of the will to give to any per- to be supplied,

son : the testator may not have definitively resolved in whose favor to

bequeath the projected legacy, (t)

The effect of partial or imperfect descriptions, however, has often

come under consideration. In Hunt v. Hort, (m) where partial wanks

the bequest was to Lady , Lord Thurlow considered
*"pp''®^-

it as equivalent to a total blank, and, therefore, that the name *could

not be supplied by parol evidence. But in Abbot v. Massie, (x) where

the bequest was to Mr. and Mrs. G., Lord Loughborough directed an

inquiry as to who Mrs. G. was. Of course, if there had been more

than one person answering to the imperfect description in the will, and

the evidence had failed to point out which of them was the intended

object of the testator's bounty, the beqiiest would, in both the pre-

ceding cases, have been void for uncertainty.

[At the conclusion of his judgment in Blundell v. Gladstone, the

V. C. said he decided the case upon the words of the Evidence

will, coupled with that evidence only which had been missiwe
/> 1 -ITT 1 1 f •! / ji 1 i J?

though Imma-
given as to the state of the Weld lamily at the date oi teriai.

the will, and which he thought was the only part of the evidence which

ought to be received, (y) But besides that evidence there was parol

evidence (z) of the testator having, both before and after making his

will, and even after correction of his mistake, repeatedly called the

on Third street, the testator having no Ulrich v. Litchfield, Id. 372; Taylor v.

property on Third street ; so, in Winkley Richardson, 2 Drew. 16.

V. Kaime, 32 N. H. 268, by a part of "lot (t) Per Parke, B., Doe v. Needs, 2 M.

37 which I purchased of A" was intended' & Wels. 139.]

lot 97, there being no lot 37 ; so, a farm (u) 3 B. C. C. 311 ; see also 1 M. & So.

described as containing eight fields will 351.

pass though it is shown to contain nine (x) 3 Ves. 148 ; [and see In re De

fields, Coleman v. Eberley, 76 Penna. St. Eosaz, 2 P. D. 66.

197. See also Doe v. Roe, 1 Wend. 541. (y) 11 Sim. 488.

Us) Baylis v. Att.-Gen., 2 Atk. 239; (s) Id. 470.

[*442]
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possessor of Lulworth by the name of Edward Weld. This evidence

had been received in the master's ofiSce, and in delivering the opinion

of the judges in D. P., (where the suit was carried,) Parke, B., said,

they thought it was rightly received, (a) Hence it is to be inferred

that evidence (to which, upon the principles discussed in this chapter

there is per se no objection) o£ fads connected with the case, and

which may by possibility influence the construction of the will, is

admissible, although ultimately it is found to be immaterial and has

to be excluded from consideration.] (6)

(a) 1 H. L. Cas. 778, nom. Camoys v. tower, 4 Euss. 532, n. ; Sayer v. Sayer, 7

BlundeU. Hare 381, Wigr. on WUIb, pi. 103.]

(6) See also Lowe v. Lord Hunting-
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INDEX TO VOL. I.

A.

ACCELEEATION, none where limitation subject to void trusts, 629, et seq^

ACCIDENT, destruction by,- no revocation, 285.

ACCUMULATION,
trust for, during minority of any tenant in tail, void, 540.

how regulated by statute, 573.

period for, is to be calculated exclusive of day of death, 576.

one statutory period for, only can be taken, ib.

trust for, during minority of any unborn person, whether valid, ib.

exceeding statutory limits, good pro tanto, 578.

transgressing common law rules against perpetuity, void altogether, ib.

though for a purpose excepted from the statute, ib.

for payment of testator's debts good though unlimited, 679.

till a given sum be reached good to the extent allowed by statute though

without limit, if the given sum rest within proper limits, ib.

*
for payment of debts of another person must not contravene common law

rule, ib.

but is not affected by the statute, ib.

construction of the exception in statute as to portions, 580.

adding accumulations to capital is not raising portions, 581.

legacy is not a portion though parent residuary legatee, 582.

accumulations valid or not according as by alternate contingency they do or

do not form portions, 583.

as to nature of interest parent must take to render raising of portions by,

valid, 583.

destinatiqn of income released by statute from, 584.

nature of interest of heir in rents released from, by statute, 586.

implied trust for, is within the statute, ib.

whether trust for, by means of policies of assurance, within the statute, 587.

ACKNOWLEDGMENT of will or signature by testator,

Under 29 Car. II.

what amounted to, 212.

might be before each witness separately, 209.

Under 1 Vict., c. 26.

must be of the signature, not of the will, 253.
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ACKNOWLEDGMENT, {continued.)

what amoiints to, 252, et seq.

must be before both witnesses simultaneously, 254.

witnesses sign, ib.

may be by gestures, 253.

of former signature is a sufficient re-exeention, 254.

See Attestation—Presence—Signature—^Witness.

ACT of Parliament, sale under compulsory power in, effect of, 327.

ACTION (CHOSE IN), cannot at law be devised away from executor, 155.

ACTION (EIGHT OF), formerly not devisable, 153.

"ACTUAL SERVICE" of soldiers and saUors, 60 n., 241 n.

ADDITIONAL legacy, construction of gift of, 354.

ADMISSION of trust by trustees, where no trust declared by will, 233 n.

•"ADVISE," effect in creating trust, 685.

AFTER-ACQUIRED LAND, devisable, 156 n.

statutes as to, in U. S., 602 n., 603 n.

British statute as^to, 602, et seq.

whether republication by codicil extends to, 364.

AGE, in computing, day of birth included, 91.

as affecting capacity, 63, 93 n.

AGENT, effect of direction to devisee to employ particular person as, 704, el seq.

AGREEMENT, held testamentary, 36.

for sale, a revocation of will in equity before 1 Vict., c. 26, 324.

effect of, since that statute, 326.

for settlement on marriage also a revocation, 325.

ALABAMA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired property, 156 n., 602 n.

attestation, 198 n.

legacy to witness, 226 n.

revocation by marriage, 269 n.

revival of former, by revocation of later, will, 365 n.

perpetuity, 504 n.

accumulation, 573 n. <.

no lapse of gift to descendant, 638 n.

ALIEN,
devise by, voidable, 86.

will vest his defeasible title in his devisee, ib.

on death of intestate, lands escheat, ib.

may take devise by English statute, 185.

at common law until office found, ib.

in the United States, 86 n., 185 n.

«ould always take personalty, 185 n.
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ALIEN, (ecmtimi^.)

jointly with another, 186.

as survivor in joint tenancy, ib.

trust of freehold or copyhold lands in favor of, forfeitable to crown, 186.

chattels in favor of, is forfeitable to crown, 187.

moneys to arise from sale of lands bequeathed to, not forfeitable, 187.

disabilities of, how removed, 188.

can hold what estate in land under adicense, ib.

act, not retrospective, ib.

ALIENATION, when a revocation, 308.

ALTEEATION in a will,

what is a sufficient execution of, 259, 306.

presumed to be after execution, where no evidence, 804.

if not noticed in codicil, presumed to be after date of codicil, ib.

by obliteration, when conditional, 294.

effect of, in one of two duplicate wills, 296.

when made once of expressions occurring twice, ib.

See OBUTEBATIOlf

.

ALTEENATIVE CONTINGENCIES,
when gift on, good or not in event, one being remote the other not, 555.

need not be separately expressed to render the one not remote valid, 557»

ALTEENATIVELY, gift to severalpersons, effect of, 666.

AMBIGUITY, patent and latent, 743.

See Pabol Evidence.

AMBIGUOUS WOEDS, revocation not implied from, 349.

AMEEICAN STATUTES—See names of various states.

"AND "read "or," 644 n.

See CKAJsama Woeds.

ANNUITY,
gift to purchase, legatee may take the value in money, 694.

when free from legacy duty, 355.

ANTICIPATION,
restriction on, in appointment of life estate under special power, whether void, 566^

APPOINTEE, under special power, must be competent to have taken under deed

creating the power, 559.

APPOINTMENT,
by will, as to probate of, 54, 55.

power of, to be executed by " writing," not within 1 Vict., c. 26, 57 n.

in favor of issue good, but must be exercised in favor of objects not

remote, 559. <

sect. 33 of 1 Vict., c. 26, as to lapse, does apply to gifts under particular power

of, 642.

contra as to gifts under general power, ib.

ANIMUS EEVOCANDI, evidence of, 284, 285.
'
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"ANNEXED SCHEDULE," 230.

APPOETIONMENT, of charity legacy, at what time values of realty and person-

alty to be ascertained, 441 n.

ARKANSAS STATUTES,
disposing age, 61 n.

married woman's capacity, 79 n.

devise to witness, 189 n.

attestation, 198 n.

revocation by marriage, 269 n.

holograph wills, 200 n.

revival of former, by revocation of later, will, 365 n.

ASSENT, of husband, to wife's will, when necessary, 79 n.

enables wife to bequeath her personal estate, 82.

may be given by husband's will, 83 n.

verbal, whether sufficient, ib.

may be retracted, 82 n.

ASSETS,
not marshaled in favor of charity, 439.

what amounts to direction to marshal by testator himself, 442.

ASSIGNMENT, held testamentary, 43.

ASSOCIATION—,See Society.

ASSURANCE, whether trusts for effecting policies of, an accumulation within the

Thellusson act, 587.

ATTAINTED persons when competent to devise, 87, 89.

ATTESTATION,

Under 29 Car. II.

what a sufficient, 213, et seq., 218.

form of, not necessary, ib.

one memorandum of, may apply to distinct clauses, 216.

or to distinct sheets, 217.

could not be dispensed with, by testator, 229.

when applies to previous unattested testamentary instruments, 260.

Under 1 Vict., c. 26.

form of, not necessary, 253, 255.

what constitutes, ib.

applies to previous unattested testamentary instruments, 260.

ammus attestandi requisite, 218.

initials written on margin opposite an alteration, insufficient, ib.

American cases, 218 n.

attestation clause not necessary, ib.

presumption when death or absence of witnesses prevents due proof, 219.

proof against evidence of witnesses, 220.

but not on strength of attestation clause merely, ib.

attestation may cover both will and codicil, 217, 260, et seq.

no probate where attestation incomplete, 245.



INDEX. 767

ATTESTATION, (continued.)

presumption against unsigned attestation clause, 245 n.

as to incoi-poration of unattested papers, see Incorporatj;on.

See Witness—SiaNATUBE—Acknowledgment—Presence—CoDicax.

ATTORNEY, power of, held testamentary, 34 n., 47.

AUTEE VIE, freeholds ;)Mr,

power of devising, 173.

devise hy quasi tenant in tail of, 178. >

what a good will of, 241.

B.

BANISHMENT of husband, effect of, on testamentary power of wife, 84.

BANKRUPTCY, not a revocation of will, 315.

BAPTIST ministers, bequest for benefit of, 381.

BASTARDS—(See Illegitimate Children.

"BELONGING thereunto," what passes by bequest of things, 732.

BENEVOLENT purposes are not charitable, 399, 416.

"BEQUEATH," use of word does not necessarily prevent land passing, 146 n.

BIRTH OF ISSUE, revocation by, 270, et seq.

BLANKS,
do not invalidate a will, 33.

presumption as to when filled up, 305.

left in a will, cannot be supplied by parol evidence, 761.

may from context, Edmunds v. Wangh, 4 Drew. 275.

>See Uncertainty.

BLIND TESTATOR,
validity of will of, 63.

will of, need not be read over to him, ib.

what constitutes presence of, 224.

BOND, assignment of, held testamentary, 48.

BURDEN OP PROOF—;S'ee Onus Probandi.

BURNING,
revocation of will by, 282.

See Obliteration—Revocation.

CALIFORNIA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired lands, 156 n., 602 n.

devise to witness, 189 n.

attestation, 198 n.
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CALIFORNIA STATUTES, (continued.)

revocation by marriage, 269 n.

revival of former, by revocation of later, will, 365 n.

charitable uses, 389 n. i

CANCELING,
a will or clause therein, a revocation under statute of frauds, 282.

though made in pencil, 291.

effect of partial, ib.

where connected with new disposition, 294.

not an effectual revocation under 1 Vict., c. 26, unless amounting to destruction,

302.

in what case may be of use, though not a revocation, 303.

See Eevocation.

CAPACITY,
testamentary, 58, et seq.

infancy incapacitates, 59.

epileptic fits, 63 n.

idiocy, 63, 91 u.

imbecility from advanced age, 63, 93 n.

drunkenness, 63, 97 n.

blindness and deafness, 63.

not blindness or deafiiess alone, 63, 64 n.

deaf and dumb, 63 n.

deaf, dumb and blind, 63 n.

insane, 66.

stricter proof necessary in case of suspicion, 67.

as, if drawn by person interested, 69 n.

presumed on proof of due execution, 68 n.

coverture incapacitates, 79.

American law, 79 n.

of feme covert must be first determined in probate court, 82 n.

aliens, 86.

traitors and felons, 87.

felo de 86, 87 n.

outlaws, 89 n.

excommunicated persons, ib.

affected by failure of memory, 95.

different degrees required for contract and will, 96.

burden of proof of imbecility, 96.

mania a potu, 97.

evidence of opinion admissible, 115.

to take devise, 181.

civil law restriction on disinheriting, 274 n.

unaffected by English statutes as wills taking effect as if made at testator's

death, 615.

CATHOLIC RELIGION, what bequests connected with, valid, 381.

CHANCERY JURISDICTION on question of validity, 54 n.

charity, 459 n.



INDEX. 769

CHANGING WORDS, "and" for "or," 644 n.

CHARGE,
when extinguished by union of character of mortgagor and mortgagee,

See EXTDSIGirlSHMEKT.

on land, when could be made by unattested codicil, 234.

of legacies, extends to those given by unattested codicil, 235.

specific and exclusively upon land, could not be revoked by unattested codicil,

236.

on mixed fund, might be revoked by unattested codicil as to proportion on per-

sonalty, 237.

auxiliary, on land, becomes exclusive by a disposition of the entire personalty, ib.

of legacies "hereinafter" given, does not include legacies by codicil, 235.

on an estate, not affected by new disposition in favor of another devisee, 344.

formalities of devise necessary to, 236 n.

intention must clearly appear, 236 n.

implied from blending real estate and personalty, 236 n.

but not specific legacy, 236 n.

follows lands into hands of devisee's assigns, 236 n.

of debts, extends to all debts at testator's death, 234.

of legacies, by mingling real and personal estate, 236 n.

CHARITABLE TRUST,
vitiates devise of legal estate, 429.

except where there are other valid trusts, ib.

secret, discovery of, may be compelled, 380, 438.

or proved aliunde^ 438.

but declared by separate unattested paper, has no effect on devise, ib.

contra if devisee promised to perform trust, ib.

statute of 43 Eliz. only validates in equity, 183 n.

CHARITY,
what is, 382.

what is not, 397, 400 n.

poor need not be objects of, 396.

gift for private, void, 400.

bequest to keep testator's tomb in repair, is not, 398, 406 n.

bequest for specified families, is not, 400. ,

object must be public in its nature, ib.

bequest to found museum, is not, 401.

is not implied from the character of the legatee or devisee, ib.

bequests for, and for otlier indefinite purposes, void in toto, 403.

or other indefinite purposes, 412.

indefinite trust for, void if beyond control of court, 407.

trustee not necessary to validity of, 410 n., 414 n.

misnomer of charitable corporation immaterial, 411 n.

unincorporated society, gift to, 412 n.

society to be incorporated, 413 n.

pious uses not charitable, 417 n.

charitable or pious uses or children of A, 417.

without trustee or definite beneficiary, 415 n.

3c
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CHARITY, {continued.)

apportionment between charity and other object, 419.

surplus after satisfying gift to, 418 n.

how far affected by rule as to perpetuity, 504 n.

but not where other purpose is definite, 418.

policy of law with respect to gifts to, 420.

what species of property may or may not be given to, 421, el seq.

right to lay claims, 425.

money secured on turnpike tolls, or poor rates, ib.

leaseholds and money on mortgage, ib. 422 n.

judgment debts, 422.

money secured by lien on land, ib.

as to shares in joint-stock companies, 423 n. 425.

mining companies, 426.

railway debentures, 425, 427.

tenants' fixtures, 429.

arrears of rent, ib.

growing crops, ib.

proceeds of sale of land held on trust for sale, 422 n., 430.

money to be laid out in land, ib.

charge on land fails pro tanio, 424.

trust for, avoids devise of legal estate, 429.

devise upon condition to convey to, the condition void, ib.

recommendation to purchase land for, avoids gift, 430.

where an option to purchase land or not for, gift good, ib.

direction to invest on mortgage as trustees think fit, avoids gift, ib.

* where purchase of land the ultimate object, gift bad, 431

.

where purchase of land not essential, gift good, 432.

otherwise bad, ib.

legacy for, on condition that another provides land, void, 434.

legacy for, in expectation that another will provide land, whether good, 435.

legacy for, to be applied in building, bad, 434.

legacy for, to be applied in building on land already devoted to charity, good, 436.

so where beciuest forbids purchaser of land, 435.

legacy for, to be applied in paying off encumbrance on lands already devoted to

charity, bad, 437.

legacy depending for mode of application on vciid gift to, bad, ib.

where void legacy paid, court will not execute trust, ib.

applied notwithstanding residuary bequest, 453.

not executed a/ pres in the United States, 450 n., et seq., 410 n., 486 n.

contra after lapse of time, 438.

* secret trust for, discovery of, may be compelled, ib.

may be proved aliimde, ib.

effect where trust declared by unattested paper, 438, 380.

assets not marshaled for, 439.

but testator may marshal his own assets, 441.

what amounts to complete direction to marshal, 442.

legacy charged on land as auxiliary fund fails to extent of charge, 443.

devise to college for, bad, 445.
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CHAEITY, (emtiniied.)

what devises to colleges good, ib.

devise of land to college good in equity only, 445.

gift of money to be laid out in land in Scotland for, good, ib.

devise of land or money to be laid out in lands in Ireland for, good, 446.

devise of land in colonies for, good, ib.

devise of lands in London by resident freemen for, good, ib.

exceptions by statute in favor of particular objecis, 447.

power given by statute to any charity corporation to take and hold, &c., does not

include power to take by devise, 448.

charitable corporation cannot in any case take legal estate, 671.

gifts for, not void for uncertainty, 403 n.

but applied ey pres, in England, 449.

except where particular objects in view, 453.

when administered by crown and when in chancery, 458.

legacy to charitable corporation will be paid without scheme, ib.

contra where not to be applied as part of the general funds of corporation, ib.

legacy for foreign, will not be applied by court, ib.

cy pres doctrine not applied to gifts void under 9 Geo. II., 459.

gift over, in case gift for, held void, is good, 459.

CHATTELS, limitation of, 170 n.

CHEQUES, held testamentary, 44.

CHILDREN, omission of, no proof of incompetency, 113.

CHOSES IN ACTION,
devise of land will not carry right of action against purchaser for breach of

contract of sale, 153 n.

cannot be devised away from executor, under 1 Vict., c. 26, 155.

CLASS,
gift of contingent remainder to, how operates, 529.

difference of effect between gifts of legal and equitable interests to, 530.

gift to, of equitable interest, which may comprise objects too remote, void as to

all, ib.

what constitutes a gift to, in law, 534.

as to a gift to, combined with designated persons, 581.

ey pres doctrine applied to gift to some only of, 571.

under gift to, there is no lapse by death of one object, 623.

whether gift to executors is a gift to a, 624.

of persons to be ascertained in testator's lifetime, under gift to, no lapse by

death of one, 625.

whether gift to next of kin or relations is a gift to, 626.

gift to children as a, whether operated upon by 1 Vict., c. 26, § 32, 638.

may fluctuate by diminution only, 624.

See Appointment—Joint Tenajjcy—Perpetuity—Eemaindbes.

CODICIL,
Unattested,

invalidity of disposition by will by reference to, 229, 232.
^

exception in case of charge by will of legacies to be bequeathed by, 234.
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CODICIL, {continued.)

Unattested, {continued.)

whether exception includes legacies primarily charged on land, 235.

could not revoke specific charge on land, 236.

nor on mixed fund, 237.

might withdraw personalty and leave legacy solely charged on land, ib.

since 1 Vict, does not come under term codicil, where there are other duly

attested codicils, 264.

Attested,

republishes will, 364, 366 n.

where refers to previous unattested will so as to set it up, 260, et seq.

efiect of, where refers to will, but not to unattested codicil, 262.

distinction since 1 Vict. 264, 266.

written on same paper as unattested will, effect of, 261.

Genebaxly, *

part of will, 27 n.

does not render valid alterations in a will if it does not notice them, 267.

effect upon, of destruction of will, 305.

revocation by inconsistent codicil, 342, et seq.

expressions in, construed to mean same as in will, 345.

when legacy by, is upon same terms as legacy by will, 354, el seq.

not revoked, because other codicils only are referred to in subsequent codi-

cil, 358.
•

ratified by ratification of will, 360.

revival by, of revoked will, 358, 359, 360.

cannot revive will destroyed, 360.

nor by reference to destroyed will revoke posterior will, 361.

See Altebation—Attestation—" Hereinaptbh "^Kepitblication—Eevo-
CATION.

COLLEGES,
excepted from 9 Geo. II., c. 36, 445.

"whether those founded since 9 Geo. II., c. 36, are also excepted, 445.

devise to, in trust for other charitable objects, bad, ib.

COLONIES, not within 9 Geo. IL, c. 36, 446.

COLOEADO STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 80 n.

after-acquired lands, 156 n., 602 n.

devise to witness, 189 n.

attestation, 198 n.

CONDITIONAL EEVOCATION,
under statute of frauds, 294.

under 1 Vict., o. 26, 303.

doctrine of, does not apply to revocation of later will by ineffectual attempt to

revive a destroyed will, 360.

" CONFIDING," effect of in creating a trust, 685.
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CONPIEMATION of will made during disability is necessary, 85.

of deed by will, 229.

CXDNSTEUCTION of will,

according to foreign law, how ascertained, 9.

original will may be looked at to determine, 53.

CONNECTICUT STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired lands, 156 n., 602 n.

devise to witness, 189 n.

attestation, 198 n.

posthumous children, 272 n.

revocation by birth of issue, 272 n., 274 n.

revival of fornier, by revocation of later, will, 365 n.

charitable uses, 390 n., 435 n.

no lapse of gift to descendants, 638 n.

CONTINGENT EEMAINDEES,
by 8 and 9 Vict., u. 106, § 8, they are made independent of the forfeiture, sur-

render or merger of the preceding freehold, ib., 526, 527, 528.

in copyholds fail as in freehold, except by destruction of particular estate, 527.

CONTINGENT WILL,
, may be made, 28.

if event does not happen, will not be proved, 30.

unless will recognized by some act, ib.

probate of, granted where event in suspense at testator's death, ib.

contingency often more apparent than real, 30 n.

CONTEACT,
action for breach of, for land, goes to executor, 153 n.

and against executor, 159 n.

for sale or purchase, effect of, on prior will, 159.

where vendor alone bound, 163 n.

where title bad, 161.

liability of testator under, governs rights of his devisees, 160.

' testator not presumed to have made a valid, of lands conveyed to him after

date of wiU, 158 n.

where there is an option to complete or not, 163.

when will revoked by, 324.

CONVEESION,
lands contracted for, 164.

under decree for sale, 327.

in order to subject realty to unattested codicil, not allowed, 233.

CONVEYANCE, right to set aside is a devisable interest, 154.

" CONVICTION," that legatee will dispose, &e, 685.

COPAECENEES,
may devise, 149.

devise to, broke the descent, 195.
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COPYHOLDS,
power of feme coverte to devise, 82 n.

could not formerly be devised, except by custom, 165.

not within statute of Hen. VIII., as to wiUs, ib.

must have been surrendered to use of will, ib.

joint tenant of, before 1 Vict., c. 26, could sever joint tenancy by will, ib.

and bar freebench, ib.

surrender of, to use of will, supplied by stat. 55 Geo. III., c. 192, 165.

formal, only supplied, ib.

by /erne covert not supplied, 166.

custom not to, whether good, ib.

equitable interest in, devisable without surrender, ib.

acquired after date of will, did not pass by, ib.

except expressly surrendered to use of will, 167.

passed under devise of manor, though acquired by the lord after date of his

will, ib.

devisee or surrenderee of, could not formerly devise before admittance, ib.

contra, under 1 Vict., c. 26, 168.

heir before admittance always could devise, ib.

devise of, to witness, not void before 1 Vict., c. 26, 192.

contra since, 193.

statute of frauds regulating execution of wills did not apply to, 243.

nor to equitable interests in, 244.

contingent remainder in, when fails, 527.

devise of, not extended to freeholds by parol evidence, 728.

COEPOEATIONS,
devises to, void, 180. i

may take, but not hold, 182.

foreign, devisee governed by laws of its own state as to capacity to take, 182 n.

municipal, may take devise, ib.

crown license protects devisee against forfeiture, 183.

cannot take inconsistently with purposes of incorporation, 183 n.

misnomer of corporate devisee, 411 n.

power to take by will limited in amount, 388 n.

power to take by devise prohibited, -ilO n.

devise to, to be created, 413 n.

bequest to, by incorrect description, when void, 662 n., 673.

charitable, when empowered by parliament merely to " hold " lands cannot take

by devise, 448.

See Charity—Society.

COVENANT, to convey, when will is revoked by, 323.

COVEETUEE, disability of, with reference to testamentary matters, 79, et seq.

presumption as to continuance, 82 n.

capacity of testatrix must be first determined in a court of probate, 82 n.

SsbFeme Coveete—Wipe.

CEEDIBILITY of witnesses, American cases, 225 n.

under 29 Car. II., 225, 189.

period at which, must exist, 190, 225 n.
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CREDIBILITY of witnesses, [continued.)

under 1 Vict., c. 26, 192.

as affected by their personal qualifications, 192.

See Intebest.

CEEDITOES,
may be witnesses to the will of their debtor, 191.

bequests for payment of, do not lapse, 619 n.

bequest to A for payment of his debts creates no trust for, 685.

CEOWN, administration of charity devolving on, 458.

CUMULATIVE LEGACY, 354.

CUSTODY of will, considered in adjudicating unattested will of personalty, 242.

CUSTOM,
not to surrender to use of will, whether good, 166.

not presumed, ib.

CUSTOMAEY FEEEHOLDS,
alienable by surrender and admittance, are devisable, 168. ^

statute of frauds regulating execution of wills did not apply to, 243.

CY PEES, doctrine of,

applied to charitable gifts, 449.

except where particular object in view, 453.

when disposal of gift under, devolves on the crown or the court, 458.

notwithstanding residuary bequest, 453.

gifts void under 9 Geo. II., c. 36, not applied, 459.

applied to limitations contravening rule against 'perpetuities, 568.

may be applied so as to carry estate to same persons in different manner, 571.

but not so as to carry estate to persons not mentioned, ib.
i

may be applied so as to give estate tail to some only of a class, 571.

not confined to first set of limitations requiring modification, 572.

does not apply to personalty, ib.

nor a mixed fund, ib.

nor where intention is clearly only to create successive life estates, ib.

nor to limitation in fee to children of unborn persons, ib.

applied notwithstanding residuary bequest, 453.

not applied in the U. S., 410 n., 450 n., 486 n.

chancery jurisdiction over, 459 n.

history of doctrine of, 459 n.

D.

DATE of will, where not same as day of execution, 591 n.

not part of will, 27 n.

need not appear in will, 27 n.
"

provable by parol, 341.

DAY, fractions of, not recognized, 91.

See Age—Accumulation.

DEAF person, validity of will of, 63.
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DEBENTUBES, railway, within 9 Geo. II. (charities), 425, 427.

DEBT, bequest of, whether lapsing by debtor's death, 618 n.

DEBTS, preferred to testamentary disposition, 147 n.

charge of, by unattested codicil, 234.

DECLARATIONS of testator's intention, when admissible, 726 n., 729, 734 n., 747.

of testator, as to undne influence, 148.

that he has made will, no proof of execution, 245.

as to revocation, 269 n.

See Parol Evidence.

DECREE for sale, how far revokes will, 327.

DEED, held testamentary, 34, et seq.

DELAWARE STATUTES,
,

disposing age, 61 n.

married woman's testamentary capacity, 80 n.

after-acquired lands, 156 n., 602 n

attestation, 198 n.

posthumous children, 272 n.

charitable uses, 889 n.

DELUSION, what, 100 n., 101, et seq.

DEMENTIA, what, 100 n.

DEMONSTRATIVE LEGACY, marshaling charity analogous to, 442.

DESCRIPTION, parol evidence to explain, 731.

"DESIRE," 684.

DESTRUCTION OP WILL,
Before 1 Vict., c. 26.

revocation by, 282.

mere attempt at, ineffectual, 287.

partial, effect of, 291.

of one of two duplicate wills, effect of, 296.

of will without codicil, effect of, on codicil, 298.

Since 1 Vict., c. 26.

what is, 299.

must be in presence and by direction of testator, 308.

where unauthorized, contents may be proved aliunde, ib.

once completed, whether will can be revived, 860.

reference by codicil to des'troyed will revokes posterior will, ib.

See Revocation.

of contingent remainders, see Contingent Remainder.

DEVISABLE,
what is, 145, ei aeq.

what will descend to heir, 145.

what will descend to heir of ancestor, ib., n.

joint estate, 146.

estate in common, 149.
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DEVISABLE, {continued.)

estate in coparcenery, ib.

executory interest, ib.

transmissible interests, ib.

contingent, executory and future interests, by statute 1 Vict., c. 26, 152.

chose in action, 155.

light to have conveyance set aside, 154.

not a mere possibility or hope, 149 n.

easement, 152 n.

power to sell, ib.

action against purchaser for breach of contract to buy not included in devise of

the land, 153 n.

possession defacto without title, 154.
'

descendible interests, 154 n.

equitable interest without seizin not pass as land "of which I die seized," 154 n.

interest in pending suit, 155 n.

after-acquired land, 156 n.

rights of action, 153.

lights of entry, ib., 154 n.

freeliolds acquired after date of will, 155.

equitable interests, 156.

interest acquired by preclosnre after date of will, 157.

under contract for purchase, 159.

when testator bound and vendor not, 163.

where there is an option to purchase, ib.

copyholds, 165.

acquired after date of will, 166.

equitable interest in, 166.

right of unadmitted devisee of copyholds before 1 Vict, c. 26, 168.

since 1 Vict., c. 26, ib.

right of unadmitted heir of copyholds, ib.

chattel interests, 170.

freeholds pur autre vie, 173.

when limited to heir of body, 178.

trust estates, 148 n.

"DEVISE" and legacy, difference, 145 n.

DEVISE, who may, 58, et seq.

persons having sole estate, 58.

femes coverie, 58, 79.
'

where husband transported, 85.

an exile, 84.

a felon convict, 85, 88.

infants, 58.

lunatics, 58, 66, 99 n.

idiots, 58, 63, 91 n., et seq.

deaf persons, 63.

blind persons, 63.

dumb persons, 63.

intoxicated persons, 63, 97 n.
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DEVISE, (cmtinued.)

aliens, 86.

traitors, 87.

felons, ib.

DEVISEES, who may be,

corporations, 180.

by N. Y. statute, 180 n.

religious corporations, ib.

devise to U. S., ib.

N. Y. act intends N. Y. corporations, 181 n.

unincorporated society, 181 n.

foreign corporations, ib.

school district, 182 n.

town, ib.

county poor commissioners, ib.

parliamentary authority, 184.

rebel against U. S., subject to approval of government, 185 n.

ascertainable by future event or act, 233.

when constituted trustees, 183.

aliens, 185.

witness to the will, 188.

witness to codicil to will, 192.

husband or wife of witness, ib.

heir before 3 and 4 Will. IV., c. 106, 194.

since 3 and 4 Will. IV., c. 106, 196.

infants, ib.

en ventre, ib.

femes coverte, 196.

insane, ib.

DISABILITY, will made under, not good, unless confirmed after disability reni07-

ed, 85.

See Capacity.

DISINHEEIT, POWEE TO, limited by civil law, 274 n.

DISSEIZIN,
will made during, invalid, 153.

when works a revocation of will, 312.

DISSENTING CHAPEL, bequest for, 380.

DOMICILE—(See Lex DosncrLii.

does not affect devolution of lands, 2.

how affects legacy duty, 4 n.

probate duty, 5 n.

regulates devolution of movables, 3.

validity and construction of will of movables, 4, 5, 6.

even where probate granted in error, 8.

change of, how affects validity of will, 6, 7 n.

does not regulate validity of will under power, 17.

nor any will where special treaty with this country, 17.
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DOMICILE, {continued.)

how ascertained, 18.

intention to retain, of no effect against facts to contrary, 18 n., 19 n.

how acquired, 18.

remains till another acquired, 18.

original, when it reverts, 19.

burden of proof of change, 19 n.

not acquired by residence in service of crown in India, 23.

is acquired by residence there in company's service, 23 n.

not changed by residence as ambassador, 23.

original, restored by appointment as, ib.

residence of wife, may be material as to, 21, 22 n.

is changed by residence as consul, 23.

or for commercial purposes, 24.

or life employment abroad in the public service, 23.

residence in a military or naval capacity, how affects, 23.

animus manendi required to change, 18 n.

and i|S sufficient notwithstanding desire not to change, 18 n.

residence for health, how affects, 24.

of infant, whether follows that of mother, 25.

of wife, follows that of husband, 22 n.

probate ancillary to foreign probate, 8.

not apparent on face of will, 10.

residence not, 12 n., 21 n.

residence pi-imafacie evidence of, 20 n.

two residences, 19, 21.

I'esidence necessary to, 20 n.

conditional intention to remain not sufficient, 24 n.

DUMB PEKSON,
validity of will of, 63.

may acknowledge will by gestures, 253.

EASEMENT, may be devised, 152 n.

ECCLESIASTICAL COUBTS,
their authority over testamentary instruments, 48.

consider history and custody of will in adjudicating on unattested will of per-

sonalty, 242.

ENGLISH STATUTES CITED,

Magna Charta and other early statutes (Devises to Corporations), 146, 182.

23 Hen. VIII., c. 10 (Superstitious Uses), 182, 379, 381, 386.

27 Hen. VIII., c. 10 (Jointures), 59, 473.

32 Hen. VIII., c. 1 (Wills), 58.

34 and 35 Hen. VIII., c. 5 (Wills), 58, 147, 180, 473.

37 Hen. VIII., c. 9, 382.
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ENGLISH STATUTES CITED, (continvM.)

1 Edw. VI., c. 14 (Superstitious Uses), 379, 386.

13 Bliz., c. 8, 882.

43 Eliz., c. 4 (Charitable Uses), 183, 379, 382, 390, 391, 459.

43 Eliz., c. 6, 382.

10 Car. I., sess. 2, o. 2 (Wills (Ireland)), 58.

12 Car. II., c. 24 (Tenures Abolition, Testamentary Guardians), 58, 60, 61, 90, 260.

29 Car. II., c. 3, ? 5 (Execution of Wills), 191, 197.

§ 6 (Eevocation), 282.

a 10 and 12 (Estates pur autre vie, Assets), 173.

§ 19 (Wills of personal estate), 238.

7 and 8 Will. III., i;. 37 (Licenses in Mortmain), 183.

I Ann I., c. 7, (alienation of royal demesnes,) 88.

9 Geo. IL, 0. 36 (Charitable Uses), 183, 381, 386, 387, 421, 444, 480.

13 Geo. II., c. 29 (Foundling Hospital), 448.

19 Geo. IL, c. 36, 472.

25 Geo. IL, c. 6 (Witnesses to Wills), 190, 192.

25 Geo. IL, c. 11 (same as to Ireland), 191.

39 and 40 Geo. IL, u. 88, § 12 (Escheats), 88.

39 and 40 Geo. IL, c. 98 (Accumulation), 573.

14 Geo. IIL, c. 20 (autre vie), VIS, 176.

26 Geo. III., c. 63, 238.

32 Geo. IIL, c. 34, 238.

19 Geo. IIL, c. 33 (Bath Infirmary Charity), 448.

39 Geo. IIL, c. 12, 421.

42 Geo. IIL, c. 116 (Land-tax Kedemption Charity), 447.

43 Geo. IIL, u. 107 (Queen Anne's Bounty Charity), 447.

43 Geo. IIL, c 108 (Church Building), 447.

45 Geo. in., c. 101 (Universities, Advowsons), 422.

47 Geo. III., sess. 2, o. 24 (Escheats), 88.

51 Geo. IIL, c. 105 (Royal Naval Asylum Charity), 448.

54 Geo. IIL, u. 145 (Attainder), 88.

55 Geo. IIL, c. 147 (Glebe), 448.

c 192 (Devises of Copyholds), 166, 168.

58 Geo. IIL, c. 45, I 33 (Glebe), 448.

c. 12, 421 n.

69 Geo. IIL, c. 94 (Escheats), 88.

5 Geo. IV., c. 39 (British Museum, Charity), 448.

c. 84 (Convict Property), 85 n.

6 Geo. IV., c. 17 (Escheats), 88.

9 Geo. IV., c. 31 (Petit Treason), 88.

c. 42 (Church Building), 184.

c. 85 (Charity), 422.

10 Geo. IV., c. 25, \ 37 (Greenwich Hospital Charity), 448.

II Geo. IV., c. 20, 238.

1 Will. IV., c. 20 (Mariners' Wills), 143.

c. 40 (Executors, Next of Kin), 178, 194.

2 and 3 Will. IV., c. 40 (Wills of Soldiers and Seamen), 238.

c. 115 (Roman' Catholic Disabilities Removal), 381, 382.
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ENGLISH STATUTES CITED, [continued.)

3 and 4 Will. IV., c. 9 (Eoyal Naval Asylum Charity), 448.

4 Will. IV., c. 38 (St. George's Hospital Charity), 448.

6 and 7 Will. IV., c. 70 (Conveyances for Schools), 448.

I Vict., c. 26 (Wills), see pi-int of this act at end of last volume.

§ 3, 145, 152, 156, 168, 176, 177.

? 6, 178.

I 7, 60, 61, 90.

I 9, 218, 249, 256.

U 11 and 12, 238.

U 14^17, 192.

I 24, 166, 602.

I 25, 685.

? 28, 175.

I 32, 637.

I 33, 638.

and in general, 7, 30, 33, 51, 57, 180, 198, 264, 266, 739.

4 and 5 Vict., e. 35 (Copyholds), 170.

6 and 7 Vict., c. 37, I 22 (Devise for Church-building), 448.

7 and 8 Vict., c. 66 (Aliens), 86, 188.

c. 45 (Unitarians), 381.

i;. 97, I 16 (Charitable Trusts, Ir.), 446.

8 and 9 Vict., c. 43 (Museums of Art and Science, Charity), 448.

c. 106 (Keal Property), 526, 527, 528.

9 and 10 Viet., c. 59 (Jewish Disabilities Eemoval), 382.

II and 12 Vict., c, 36, ? 41 (Thellusson Act, Scotland), 575.

13 and 14 Vict., u. 94 (Tithes), 449.

15 and 16 Vict., c. 24 (Wills), 206, 250.

18 and 19- Vict., c.^Sl and c. 86 (Dissenters), 380.

20 and 21 Vict., c. 77 (Courts of Probate), 50.

22 and 23 Vict., c. 63 (Eeserved Opinions), 9.

23 and 24 Vict., c. 5 (Probate Duty), 6.

0. 15 (Probate Duty), ib.

0. 134 (Roman Catholic Charities), 381.

24 Vict., 0. 9, 421.

c. 11 (Foreign Law), 9.

24 and 25 Vict., c. 114 (Ld. Kingsdown's Act), 3, 7, 8, 13.

28 and 29 Vict., c. 72 (Mariners' Wills), 143.

31 and 32 Vict., c. 44 (Eeligious Sites), 448.

32 Vict., u. 101 (Scotch Lands), 15.

33 Vict., c. 14 (Aliens), 86, 185.

33 and 34 Viet., c. 23 (Attainder), 88.

36 and 37 Vict. (Judicature Act), 56.

38 and 39 Vict., c. 68 (Mortmain), 448.

40 and 41 Vict., c. 33 (Contingent Eemainders), 529.

ENGLISH STATUTES, in force in U. S., 382 n.

Wills, N. Y., 180 n.

ENTREATY

—

See Pbecatoby Tbxtst.
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ENTEY (EIGHT OF), not formerly devisable, 153.

EPILEPSY, a ground of incapacity, 63 n.

EQUITABLE INTEEEST,
operation of devise upon, under old law, 166, 156.

in copyholds, will of, how to be executed, .244.

EQUITY, COUETS OF, will not set aside will for fraud, 143.

ESCHEAT, of money to arise under trust for sale, 187 n.

ESTATE TAIL, lapse before 1 Vict., c. 26, 618.

lapse since 1 Vict., u. 26, 637.

EVIDENCE—-See Pabol Evidence.

as to insanity before and after making will, 112.

opinion as to insanity admissible, 115.

declarations of testator, as to undue influence, 143.

failure to revoke, 143.

contents of attestation clause, on failure of witness to recollect circumstances,

207 n., 211 n.

EXCHANGE,
bill of, held testamentaiy, 44.

will, when revoked by, 312.

EXCOMMUNICATION, how affecting capacity, 89 n.

EXECUTION OF WILL,
Before 1 Vict., c. 26,

three witnesses required in case of real estate, 197.

signing by testator, what constituted, 201.

publication, whether requisite, 206.

in the U. S., 207 n.

attestation clause evidence of contents, 207 n., 211 n.
,

acknowledgment of signature before witnesses, whether sufficient, 208.

before each separately, 209.

what sufficient acknowledgment, 212.

" subscription " by witnesses, what constituted, 213, et seq.

due, when presumed, 219.

" presence " of testator, what is, 221.

whether alterations presumed to be made before or after, 242 n.

of freeholds of inheritance, 197, et seq.

of personalty, 238, et seq.

of freeholds, pur autre vie, 241. >

of copyholds, 243.

cannot be proved by testator's declarations, 245.

Since 1 Vict.,

of property of all kinds, 249, et seq.

defective, when supplied by reference, 260, et seq.

when applies to previous unexecuted testamentary instruments, ib.

intended, but prevented, 246 and n.
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EXECUTION OF WILL, (cmtinued.)

paper unfinislied, 247.

presumption against unfinished paper, 248 n.

See Acknowledgment—Attestation—Codicil—Pbesence— Signature
—Witness.

of testamentary appointments since 1 Vict., c. 26, same as of wills, 54.

American statutory requirements, 197 n.

EXECUTOR, power to appoint, may be delegated by will, 27 n.

cannot hold estates pur autre vie against the crown, 178.

may be a witness to the will, 193 ; but see 226 n.

not entitled to undisposed-of personalty, 194.

or administrator an assignee in law, 155 n.

EXECUTORS, whether gift to class, 624.

EXECUTORY INTEREST, when devisable, 149.

EXILE, wife of, may dispose by will, 84.

EXONERATION, descended lands, 147 n.

EXTRINSIC DOCUMENTS—Se« Incobpobation.

EXTRINSIC EVIDENCE—,See Paeol Evidence.

FAMILIES, bequest for specific poor, not charitable, 400.

FELO DE SE,

could not make a will of personalty, 89.

but might of realty, ib.

FELON,
could not make a will, 88 ; but see 89.

contra so far as he was executor, 89 n.

whether wife of, can, 85.

may be witness to a will since 1 Vict., c. 26, 257.

FEME COVERTE,
will of, governed by domicile of husband, 22 n.

probate of will of, 56.

incapacity to make a will, 79.

can only dispose of legal estate in lands by appointment of the use, 82.

may dispose of the equity under contract before marriage, ib.

separate estate shown by declaration in husband's will, 83 n.

may revoke a will, ib.

ofipersonal estate under contract before marriage, ib.

by assent of husband, ib.

may make a will of her separate estate, ib. •

and of accumulations of separate estate, 83.

cannot bequeath savings of pin-money, ib.

may revoke a will, 83 n.
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FEME COVEETE, (continued.)

may make a will when husband banished, 84.

when husband a felon convict transported for life, 85.

surrender of copyholds to use of will of, not supplied by 55 Geo. III., c. 192, 165,

166.

may take under will, 196.

FEOFFMENT without livery, revocation of will, 330.

FIXED property, by what law governed, 1.

PIXTUEES, tenant's, not within 9 Geo. II., c. 36 (Charities), 429.

FLOEIDA STATUTES,
disposing^ age, 61 n.

married woman's testamentary capacity, 79 n.

attestation, 198 n.

perpetuity, 504 n.

FOEECLOSUEE, subsequent to will bequeathing mortgage, 319 n.

FOEEIGN CHAEITY, Court of Chancery will not frame a scheme for application

of gift to, 458.

FOEEIGN LAW,,
how ascertained, 9.

construction of, ib.

question of law or 'of fact, 10 n.

FOEM OF WILL,
ambulatory, 26.

may be contingent, 28.

made jointly by two persons, 31, 201 n.

in pencil, 32, 201 n.

with blanks, 33.

in form of deed, 34.

agreement, 36.

assignment of bond, 43.

receipt, 44.

letter, 44, 46.

marriage articles, 44, 36 n.

promissory note, 44, 34 n.

cheque, 44.

bill of exchange, 44.

power of attorney, 47, 34 n.

original will may be looked at to ascertain, 53.

may incorporate other papers by reference, 37 n.

but such paper must be in existence at the time of execution of will, 38 n.

may be incorporated subsequently into a deed, 39 n.

probate of part of instrument, 34 n., 47.

enjoyment postponed does not make will, 47.

FEANCE,
law of, as to acquiring domicile, 6.

testamentary power in, 8 n.
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FRAUD,
will may be set aside for; 66.

in obtaining a will, only cognizable in ecclesiastical courts, 48, 143.

nature of, necessary to invalidate a wUl, 48 n., 69 n., 131.

to prevent revocation, 287 n.

conveyance void at law for, no revocation, 331.

contra if void only in equity, ib.

parol evidence admissible to support or repel a charge of, 723.

FEEEBENCH, whether barred by surrender and devise previous to 1 Vict., c. 26, 165-

FEEEHOLBS, pur autre vie—See Autbb Vie.

G.
GENEEAL DEVISE,

land in, possession under contract of purchase subsequently paid for by execu-

tor, 159 n.

passes leasehold where there are no other lands answering description, 147 n.

GEOEGIA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired lands, 156 n., 602 n.

devise to witness, 189 n.

attestation, 198 n.

revival of former, by revocation of later, will, 365 n.

charitable uses, 389 n., 436 n.

revocation by marriage, 271 u,

GUAEDIANS, power of infant to appoint by will, 60.

power of mother to appoint, 62 n.

of grandfather, ib.

of uncle, ib.

probate court cannot appoint, if testator does, ib.

testamentary guardian needs no letters, ib.

cannot assign trust, ib.

is subject to CJourt of Chancery, ib.

formal execution of will necessary to appointment, ib.

GUAEDIANSHIP,
not determined by marriage of infant, 63.

of infant copyholder, lord's right to, ib.

H.
HEIE,

according to Scotch law, not excluded from share of personalty under English

intestacy, 15.

before admittance, could devise copyholds, 168.

effect of devise to, 194.

when descent broken, 195.

surplus proceeds of sale under decree devolve on, 327.

rents released from accumulation by Thellusson act devolve to, as personalty, 586.

3d
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HEIBr-AT-iAW of testator, promise by, enforced, 724.

"HEIES Of THE BODY," limitation of estates par autre vie to, effect of, 178.

HEIELOOMS,
gift of, to go along with estate, revoked by revocation of devise of estate, 348.

See CHA.TTSLS.

"HEREIN," 263 n., 357 n.

"HEEEINAFTEE," how construed, 230, 235.

HERITABLE BOND,
does not pass by English will, 16 n.

whether payable in first instance oat of Scotch land or English personalty, 16.

HISTOEY of will considered in adjudicating on unattested will of personalty, 242.

" HOPE," expressions intimating how far they create a trust, 685.

I.

IDIOT, who, 91 n.

will of, void, 63.

whether he may be witness to a will, since 1 Vict., c. 26, 257.

ILLEGITIMATE CHILDEEN may take though unborn, 196 n.

ILLINOIS STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired lands, 156 n., 602 n.

devise to witness, 189 n.

attestation, 198 n.

revocation by marriage, 270 n,

English statutes, 382 n.

no lapse of gift to descendants, 638 n,

IMBECILITY, what, 100 n.

what is sufficient to invalidate will, 63 and notes,

burden of proving, 96 n.

IMMOVABLE PEOPEETY, by what law governed, 1.

INCOME, gift of, passes fund, 152 n.

INCOME-TAX, gift free of taxes is not free from, 355 n.

INCONSISTENCY,
of dispositions in will and codicils, revocation by, 339.

between two wiUs of uncertain date, 341.

INCOEPOEATION of documents in a will,

what is, 228, 265. ,

documents must be clearly identified, 229.

may be so by parol evidence, 230.

must be in existence at time of execution of will, 229.

presumed to be in existence where so stated, ib.
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INCOEPOEATION of documents in a wUl, (eoniinued:

necessity of probate of documents incorporated, 231. ,

documents to be afterwards executed cannot be incorporated, 229.

distinction where document is signed bylegatee undertaking to apply legacy, 233 n.

INDEFINITE TRUSTS,
not void, when for charity, 403.

^ee Uncertainty.

INDIA, law regulating wills in, 23 n.

INDIANA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired lands, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

revocation by marriage, 269 n.
,

revival of former, by revocation of later, will, 365 n.

force of English statutes, 382 n.

no lapse of gift to descendant, 638 n.

INDOESEMENT on a bond held testamentary, 43.

INFANT,
testamentary capacity in U. S., 61 u.

domicile of, whether follows that of mother, 25.

power of, to make a will, 59.

to appoint guardians, 60.

copyholder, lord's right to guardianship of, 63.

guardianship of, not determined by marriage, ib.

disability of, to make a will, cannot be dispensed with, 79.

may exercise power simply collateral, 80 n.

cannot appoint guardian by will, since 1 Vict., c. 26, 90, 61 n.

may take under will, 196.

cannot elect to take property unconverted,,564.

INFLUENCE, UNDUE,
cannot be presumed, 133.

what necessary to invalidate will, 66, 69 n., 131.

particular gifts obtained by, may be declared void, 71, 142.

declarations of testator, evidence, 143.

inter vivos and testamentary, 144.

avoids whole will, not merely as to parties to it, 144.

INFORMAL documents, when admitted to probate, 248.

INITIALS,
signature of testator may be by, 202.

of witness may be by, 213.

"IN LIEU OF," 336 n., 345, 368.

INQUISITION, finding on, is prima facie, but not complete evidence of testamentary

incapacity, 72.
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rNSAOTTY,
what amounts to, 72, ei seq., 99 n.

no partial, 77, 113.

evidence of opinion as to, admissible, 115.

insane may take under a will, 196.

not a revocation, 269 n.

nor destruction during fit of, 285.

INSTEUCTIONS FOB WILL,
oral or written, not admissible in evidence to influence construction of will, 714.

incorporated in wiU by reference, 231.

probate, where execution prevented by act of God, 240 n.

INSTBUMENTS, what, have been held to be testamentary, 26, et seq.

INSUEANCE, whether trusts for effecting policies of, an acumulation within the

Thellusson act, 587.

INTENTION,
necessary to constitute will, 33 n.

formerly different, immaterial, if testator sane, 104.

evidence of undue influence, 139.

parol evidence of, as distinguished from surrounding circumstances, not admis-

sible, 726 n., 729, 734 n., 747.

except in cases where two subjects or objects equally answer the description,

747 n., 749, 750.

INTEEEST,
on scrivener's part, 69 n.

legatee refunding legacy not liable to pay, 438 n.

of witness, 189, 225.

witness may become competent by assignment of his interest, 226 n.

or by release, ib.

devise in trust to sell not such an interest, ib.

nor lease of chattels by executor to witness, ib.

nor being inhabitant of town which is made legatee, 227 n.

wife of legatee, ib.

INTEELINEATION,
in will, presumed to be made after execution, 304.

and also after execution of codicil if not mentioned in codicil, ib.

IOWA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired lands, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

nuncupative wills, 240 n.

revocation by birth of issue, 273 n.

perpetuity, 504 n.

no lapse of gift to descendant, 638 n.
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IRELAND,
lavids in, not within 9 Geo. II., c. 36, 446.

Thellusson act does not extend to, 576.

lEVINGITE ministers, bequest for the benefit of, good, 381.

J.

JEWISH RELIGION, bequest for propagating, how far good, 382.

JOINT TENANT,
of freeholds of inheritance, will of, was void if made during joint estate, 146.

contra since 1 Vict., c. 26, if he survive his co-tenant, 148.

contra also as to personalty, ib.

could devise copyholds so as to bar survivorship of his co-tenant, 165.

devise to alien and another as, efiect of, 186.

no lapse by death of one, 622.

JOINT WILL,
may be made by two,persons, 31, 201 n.

may be treated as a separate will, ib.

may not be admissible to probate during life of either, '31.

agreement for mutual wills, valid, 31 n. .»

K.
KANSAS STATUTES,

disposing age, 61 n.

married woman's testamentary caparaty, 80 n.

after-acquired lands, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

revival of former, by revocation of later, will, 365 n.

no lapse of gift to descendant, 638 n.

. KENTUCKY STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 81 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

holograph wills, 200 n.

revocation by marriage, 271 n.

by birth of issue, 272 n.

force of English statutes, 383 n.

charitable uses, 390 n.

no lapse of gift to descendant, 623 n., 688 n.

KNOWLEDGE, of contents, 67 n., 72 n.
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L.

LAND,
acquired after will, 156 n., 364, 602, el seq.

contracted for, in possession and paid for by executor, 159 n.

heir or devisee may call on executor to complete purchase contracted for, 160 n.

or purchase other land, 161 n.

devise of land does not include railroad or other shares of §tock, 423 u.

LAPSE,
what is, 617.

general doctrine of, ib.

not varied by gift being accompanied by words oflimitation, 618.

even where an estate tail is devised, ib.

or where legatee dead at date of will, 619.

applies -both to realty and personalty, 618.

of bequest of debt to debtor, 618 n.

of bequest to pay debts, where a creditor dies, 619 n.

of bequest to creditor in that character, ib.

effect of declaration that legacy shall not, 619.

exception where gift to representatives by substitution, 620, 621. '

holds as to gift in contingency, 621.

of gift by A to uses of B's will, unless devisee survive both A and B, 622.

does not take place by death of one joint tenant, 622.

nor by death of one of a class, 623.

though class be ascertained in testator's lifetime, 625.

gift to executors, when construed as a gift to a class, 624.

of gifts to next of kin or relations as a class, 626.

of legal estate does not affect the beneficial devisee, 627.

oftrust estate does not affect devise of legal estate, ib.

of devised estate does not affect legacy charged on it, ib.

of contingent charge, causes the estate to devolve discharged, 628.

so where charge on land fails by death of legatee before time of payment, ib.

destination of legacy payable out of land in case of, where legacy is an exception

out ot gift of the land, 629, et seq.

where legacy is a charge on the land, 629-635.

whether any, under gift of personal estate to A and the heirs of his body, re-

mainder to B, by death of A, 634.

Since 1 Viet., c. 26,

lapsed sum forming exception out of land devised passes under residuary

gift, 635.

so where gift of sum void, ib.

estate tail does not lapse by death of donee, but goes to issue in tail, 637.

gift to child or other issue of testator does not lapse, provided issue of donee
be living at death of testator, 638.

statute does not apply where the donee only takes if surviving the testa-

tor, 640.

nor to gifts to joint tenants, ib.

nor to gifts to classes, ib.

how subject of gift devolves, ib.
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LAPSe, {continued.)

statute does not apply to gifts under power to appoint to particular objects

where there is a gift in default of appointment, 642.

contra where the power is general, though there is a gift in default, ib.

no lapse if gift once vested, 617 n.

though to take effect only in the future, ib.

so where charged on land, ib.

so, legacy in confirmation of prior parol gift, 618 n.

so, direction to pay debts discharged in bankruptcy, 619 n.

forgiveness of debts, ib.

not prevented by joint tenancy of donees where survivorship abolished, as

in N. C, by statute, 622 n.

no lapse where gift to one joint tenant failed by his being an attesting wit-

ness, ib.

but otherwise where gift was under an appointment of two, of whom only

one could take, ib.

no lapse by one of a class being a witness, 624.

nor by revocation as to one, ib.

" persons hereinbefore named as executors " not a class, 625 n.

lapsed legacies fall into residue, 635 n.

lapsed devises go to heir, ib.

destination of failing and lapsed devises as affected by statutes permitting

devise of after-acquired lands, 636 n.

lapsed residuary gift, 637 n.

if to joint tenants, ib.

LAPSED DEVISE, gqes to residue since 1 Vict., c. 26, 635.

LEASEHOLDS,
will governed by lex loci, 6 n.

void if not to vest until tenant in tail attains 21, 540.

" LEFT," gift of what shall be, 653.

"LEGACIES,"
additional, 354.

substitutional, ib.

charged by unattested codicil, 235.

"LEGACY" and "devise," 145 n.

"LEGACY DUTY,"
how affected by domicile, 4 n.

when will in form of deed, 39.

expressions giving legacy free of duty, 355.

LETTER, held testamentary, 44, 46.

LEX DOMICILII

—

See Lex Locr, see also Domicile.

as to construction of devise, 2 n.

in general, 4.

testamentary capacity, 4.

legacy and succession duties, 4 n., 5 n.

not as to probate duty, 5 n.

governs as to execution of will, 12, 201 n.
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LEX FALCIDIA, 146 n.

LEX FOBI governs as to administration of assets, 2 n.

LEX LOCI, 1.

in case of restrictions on testamentary power, what law governs, 6.

ascertainment of foreign law, 9.

LEX LOCI E.EI SITiE, 1.

controls devise of land, 2.

but not its construction, 2 n.

controls procedure of court of administration, 3 n., 4 n.

LIMITATIONS,
ulterior to remote gifts, void, 552.

but when limited in the alternative of remote gifts, good, 555.

even though alternative contingencies be not separately expressed, 557.

over, in case gift to charity held void, whether good, 459.

See Peepetttity.

LOCAL LAW, by what, wills are regulated, 1.

See Lex Loci.

LONDON, by custom of, freeman man devise land in, to charity, 446.

LOST WILLS,
when, and on what evidence, probate granted of, 290 n.

probate where part lost, 248 n., 290 n.

LOUISIANA STATUTES,
married woman's testamentary capacity, 79 n.

execution of wills, 199 n.

holograph wills, 200 n.

mutual wills, 201 n.

signatures to will, 204 n.

LUCID INTEEVAL,
what constitutes, 72.

burden of proof, 76 n., 105 n.

LUNATIC,
validity of will of, 73, et seq., 99 n.

will may be valid, notwithstanding found so by inquisition, 72.

test as to when a person is, 73.

whether a good witness to a wiU, 257.

M.
" MADE OR TO BE MADE," in reference to document, 231.

MAINTENANCE,
allowance for, by husband to wife, is separate estate, and may be bequeathed by

her, 83.

gift for, of infant or adult without specifying amount, not void for uncertainty,

but court will determine the amount, 649.
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MA ] NTENANCE, {eontinued.)

trust for, whether confined to minority, 698 n,

whether ceases on marriage of daughter, ib.

of children, bequest to mother for, when creates a trust, 698.

See Vesting.

MAINE STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

posthumous children, 272 n.

revocation by birth of issue, ib.

no lapse of gift to descendant, 638 n.

MANIA, what, 100 n.

MANIA A POTU, what effect on capacity, 97 n.

MANOR, devise of, included after-acquired copyholds, 167.

MAP, incorporated in a will, 228 n.

MAEK,
signature of testator may be by, 201.

of witness may be by, 213.

MABINER,
will of-see 1 Vict., c. 26, ? 12, In re Parker, 28 L. J., Prob. 91.

see, too, 60 n., 144, 238.

MARRIAGE,
when a revocation of will under old law, 268, et seq.

under American statutes, 269 n.

under 1 Vict., c. 26, 281. See Revocation.

trust for maintenance, whether ceases on, 698 n.

MARRIAGE ARTICLES held testamentary, 36 n., 44.

MARSHALING ASSETS,
for the purpose of, heir under express devise to him before 1 Vict., c. 26. had

rights of a devisee, 195 n.

none in favor of charity, 439.

what amounts to a direction for, by testator himself, 441.

MARYLAND STATUTES,
disposing age, 61 u.

married woman's testamentary capacity, 80 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

presence of testator, 224 n.

nuncupative wills, 239 n.

revocation by birth of issue, 272 n.

perpetuity, 504 n.

no lapse of gift to descendant, 638 n.
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MASSACHUSETTS STATUTES,
disposing age, 61 n.

testamentary guardian, 62 n,

married woman's testamentary capacity, 80 n.

alien's testamentary capacity, 86 n.

after-acquired land, 156 n., 158 n., 603 n.

devise to witness, 189 n.

attestation, 198 n., 218 n.

acknowledgment, 212 n.

interest of witness, 227 n.

no lapse of gift to descendant, 638 n.

omission of child, 718 n.

MEDICAL ATTENDANT, if will drawn by, cause of suspicion, 68, 71 n.

MELANCHOLIA, what, 100.

MEMOEANDUM FOE WILL, probate of, 248, 249.

MEMOEY,
failure of, affecting capacity, 95.

non-sane, what, 103, 114.

mind and, convertible, ib.

MICHIGAN STATUTES,
disposing age, 61 n.

mai-ried woman's testamentary capacity, 81 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189- n..

attestation, 198 n.

devise to charity, 389 n,

"MIND" and "memory" convertible, 103.

MINNESOTA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

MISNOMEE of legatee,

when it avoids a legacy for uncertainty,^411 n.

parol evidence admissible to explain, 760 n.

MISSISSIPPI STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

holograph wills, 200 n.

charitable uses, 389 n.

revocation by marriage, 279 n.
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MISSISSIPPI STATUTES, {continued.)

revocation by birth of issue, ib.

no lapse of gift to descendant, 638 u.

MISSOURI STATUTES,
disposing age, 61 n.

married woman's testalnentary capacity, 81 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

revival of former, by revocation of later, will, 365 n.

charitable uses (const.), 389 n.

no lapse of gift to descendant, 638 n.

MISTAKE,
effect of revocation of will founded on a, 285, 294 n., 351.

in description of objects of gift, 662.

cannot be rectified by parol evidence, 716.

unless removable by striking out clause, 721.

made by testator in his view of circumstances and appearing on the will must

govern the construction, 736 n.

MONOMANIA, what, 100 n.

MONUMENT, bequest for erection or repair of, whether charitable, 398, 406 n.

MOKTGAGE,
changed to fee by foreclosure after will, 158 n.

not subject to payment of legacies unless charged, 159 n.

bequest of, adeemed by foreclosure, 319 n.

no revocation of will in equity, 314.

unless new limitations created on a re-conveyance, 316.

what expressions amount to a new limitation, ib.

MORTGAGE DEBT, bequest to pay off, notwithstanding foreclosure in testator's

lifetime, 695 n.

MORTMAIN,
gifts in, See Chabity—London.
statutes do not extend to the colonies, 387 n., 411 n.

MOTiyE of gift, words expressing, do not raise a trust, 696.

MOVABLES, by what law governed, 3.

MUSEUM, bequest to found, not charitable, 401.

MUTUAL wills, 31.

N.
NAME of legatee, cutting out of will is a revocation of legacy, 291.

NEBRASKA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 81 n.

devise to witness, 189 n.

after-acquired land, 603 n.
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NEGATIVE WORDS, not sufficient to exclude heir or next of kin, 619.

NEVADA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

attestation, 198 n.

revocation by marriage, 271 n.
"

revival of former, by revocation of later, will, 365 n.

NEW HAMPSHIRE STATUTES,
disposing age, 61 u.

married woman's testamentary capacity, 79 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 199 n.

interest of witness, 227 n.

posthumous child, 272 n.

no lapse of gift to descendant, 638 n.

NEW JERSEY STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 80 n.

after-acquired land, 156 n., 603 n.

devise to alien, 185 n.

devise to witness, 189 n.

execution of will, 197 n.

attestation, 198 n.

presence of witness, 210 n.

revocation by birth of issue, 274 n.

posthumous child, 272 n.

force of English statutes, 383 n.

no lapse of gift to descendant, 638 n.

NEW YORK STATUTES,
disposing age, 61 n.

married woman's testame&tary capacity, 79 n.

alien's testamentary capacity, 86 n.

after-acquired land, 156 n., 603 n.

devise to corporation, 180 n.

alien, 185 n.

witness, 189 n.

attestation, 198 n., 214 n.

publication, 208 u.

signature at end, 240 n., 251 n., 253 n.

revival of former, by revocation of later, will, 365 n.

force of English statutes, 883 n., 478 n.

charitable uses, 389 n., 435 n.

uses and trusts, 473 n.

perpetuity, 476 n., 504 n., 510 n.

accumulation, 574 n.

speaks from death, 637 n.

no lapse of gift to descendant, 638 n.
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NEXT OF KIN, take as a class, 626.

NICKNAMES, parol evidence admissible as to, 733.

NORTH CAROLINA STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 81 n.

after-acquired land, 156 n., 603 n. >

devise to witness, 189 n.

attestation, 198 n.

holograph wills, 200 n.

interest of witness, 227 n.

revocation by marriage, 271 n.

abolishing survivorship of joint tenant, 622 n.

lapsed legacies not to residuaiy legatee, 635 n.

"NOW," construction of, 609 n., 611, 612.

"NOW BORN," construction of, 737.

NUNCUPATIVE wills, 238.

should be made in extremis, 239 n.

not unexecuted written will, ib.

Maryland statutes, ib.

though amount excessive, valid up to statutory limit, 240 n.

only allowable ex necessitate and in extremis, 240 n.

on Mississippi river, 240 n.

at anchor where tide flows, 240 n.

during casual absence from 'vessel, 240 n.

limited to personalty by Ohio statute, 241 n.

what publication necessary, 242 n.

o.

OBJECTS of gift, will speaks at its date as to, 597, 616.

OBLITERATION,
in will, presumed to be made after execution, 304.

and also after execution of codicil, if not noticed in codicil, ib.

in pencil, 291.

effect of partial, ib.

where connected with new disposition only conditional, 294.

in will under 1 Vict., c. 26, must be signed and attested, 299.

unless obliteration prevents lyords as originally written from being deci-

phered, 802.

glasses and other scientific means may be used to discover words obliterated, ib.

but parol evidence inadmissible, except where obliteration was for purpose of

altering and not of revoking, 303.

whether the same rule applies where the alteration is not in the amount but of

the object of gift, ib.

is evidence of satisfaction of legacy by gift from testator in his lifetime, ib.

See DiBTBUCTioif

—

Reyocation.
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OCCUPATION by tenants, direction to devisee to permit, whether obligatory, 703.

OHIO STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

seal on will, 201 n.

nuncupative will, 241 m
revocation by marriage, 269 n.

posthumous children, 272 n.

charitable uses, 389 n.

no lapse of gift to descendant, 639 n.

OMISSION,
in will cannot be supplied by parol evidence, 717, 761.

of children, no proof of incompetency, 113.

"ONE OF MY SONS," construction of, 752 n.

ONUS PEOBANDI,
affected by suspicion of undue influence, 69 n., 70.

as to lucid intervals, 76 n., 105.

imbecility, 96.

sanity, 104.

testamentary capacity, 107.

undue influence, 142.

revocation, 268 n.

revocation by inconsistency, 341 n.

OPTION to purchase, effect of, as between devisee and executor, 163.

OPINION as to insanity, admissible, 115.

OREGON STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 80 n.

devise to witness, 189 n.

attestation, 198 n.

revocation by marriage, 269 n.

no lapse of gift to descendant, 639 n.

OBIGINAL WILL may be looked at to determine construction, 53.

OTTOMAN EMPIRE,
subjects of cannot make a will, 17.

English persons in, may by special treaties, 17.

how validity of wills of such persons regulated, 18.

OUTLAW, capacity to make will, 89 n.

P.

PAPERS, reference to. See Incoepohation.
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PABENTHESIS, not attended to in wills, 53.

PAEOL EVIDENCE, as to animus testandi, 34 n., 36 n., 45 n., 47 n.

when admissible, to show what were the words obliterated in a will, 303.

admitted to show how revival of revoked will is to operate, 307.

but not to vary, add to, or subtract from will, 708.

e. g., oral declarations of testator, 711.

or of the person who drew the will as to the instructions he received, 714.

nor to correct mistaken reference to a former wiU contained in a clause of revo-

cation, 716.

distinction, where the revocation consists in an act done, 717.

nor to supply omissions, ib.

admissible to show that a clause was improperly introduced, 721.

in cases of fraud to support or repel the charge, 723.

or to enforce heir's or devisee's undertaking, 724.

to rebut a resulting trust, ib.

or the executor's claim to the residue (before 1 Will. IV., c. 40), lb.

or the presumption against double portions, 725.

to support a presumption impugned by similar evidence, ib.

to prove that testator placed himself m loco parentis, ib.

satisfaction of legacy, ib.

inadmissible to influence construction, 726.

to explain words of tenure, 728.

locality, 729, 731, 733 n., 739 n.

relative pronoun, 730.

unless primary construction is impossible or inconsistent, ib.

to what extent revoked will can be looked at, 728 n.

admissible to explain foreign language, 732.

or to decipher strange characters, ib.

or to prove custom in certain cases, ib.

to explain nicknames, 733.

to prove " surrounding circumstances " at the date of the will, ib., 734 n.,

738 n.

of price of stocks for purpose of construing will, not admissible, 736 n.

of the state or amount of testator's property, in what cases admissible, 733, 734 n.

state of facts at date of will, when not to influence construction, 737.

effect, on admissibility of such evidence, of stat. 1 Vict., c. 26, 739.

admissible to prove " parcel or no parcel," 731, 739.

patent and latent ambiguities, practical bearing of the distinction, 743.

sufficient if testator provide means of ascertainment, ib.

parol declarations of intention, when admissible to explain latent ambiguity, 747,

et seq., 734 n., 726 n., 729.

e. g., where description applies equally to two objects or subjects, 747 n.,

749, 750.

where part applies to both, and part to neither, 752.

unless context affords reason for preferring either, 751.

not admissible where part of description applies to one person and part to

another, 754.

if admissible need not be contemporaneous with will, 756.
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PAEOL EVIDENCE, (cmitmued.)

of circumstances in favor of a claimant, the will correctly describing another

inadmissible, 756-759.

so where no part of desci-iption applies to claimant, 759.

same rule as to subject of gift, 760.

inadmissible for supplying blanks, 761.

seeus in case of partial or imperfect descriptions, ib.

sometimes admitted before it is proved to be material, ib.

not admissible to raise an election, 730 n.

admissible to identify document referred to in the will, 230, 740.

to rebut presumption as to character of informal paper, 248 n.

to prove contents of lost will, 306 n.

to show date of execution, 341.

or execution by mistake, 722.

or for other purpose, ib.

or as duplicate merely, 723.

to show revocation, 268 n., 280.

or intention not to revoke, 330 n.

to establish a trust, 724 u.

to correct misdescription, 662 n.

to explain contractions, 732 n.

or misnomer, 760 n.

or " thereunto belonging," 732.

inadmissible to prove testator's intention, 726 n., 729.

to explain " in fee simple for life," 736 n.

Wigram's propositions, 709 n.

PAETITION,
did not cause revocation of will, 313.

or lands allotted on partition did not answer description of devised land, 313.

PENCIL,
will may be in, 32, 201 u.

will before 1 Vict., c. 26, might be revoked by cancellation in, 291.

such cancellation primafade deliberative, 291.

See Ebvocation.

PENNSYLVANIA STATDTES,
disposing age, 61 u.

married woman's testamentary capacity, 80 n.

after-acquired lands, 156 n.

devise to corporations, 181 n.

attestation, 199 n.

interested witness, 226 n.

signature at end, 247 n.

posthumous children, 272 n.

charitable uses, 389 n., 436 n.

accumulation, 574 n.

no lapse of gift to descendant, 639 n.
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PERIOD,
at which value of realty and personalty to be ascertained for apportioning

charity legacy, 441 n.

from which will to be considered as speaking in judging of remoteness of gift, 519.

from which a will speaks generally, 591.

JBefm-6 1 Vict, c. 26.

as to construction put on word "now," &c., ib.

on words " am possessed of," &c., 593.

on specific bequests, ib.

bequest of lease does not pass renewed lease, 594.

contra where words suffice to include future estate, 595.

or where there is a covenant- for renewal, 595.

distinction between revoking effect of conveyances of leaseholds and free-

holds, 596.

as to objects of gift, 597.

" son '' means son at date of will, ib.

" wife " means wife at date of will, 598.

contra if there is then no wife, ib.

same rule applies to remainders as to immediate gifts, 599.

same rule applies to gifts to servants, 600.

as to general devises and bequests, ib.

as to gifts to classes, 602.

jStJice 1 Vict., c. 26.

general devise now extends to property within the description at testator's

death, 602.

contra where property within the description is specifically disposed of, 605.

specific or general gift of stock includes stock standing in testator's name at

death, 606.

devise of lands in specified place includes after-acquired lands coming

under same description, 605.

difficulties in new rule of construction where more than one subject at

death, 608.

what amounts to contrary intention mentioned in the act, 609.

where words expressly refer to present time, contrary intention shown, 611,

613.

effect of word " now," 609 n., 611, 612.

general power created after will is executed, supposing it would have been

executed if then in existence, 615.

consequently general residuary gift executes all powers of appointment, 615.

but not powers of revocation, ib.

even where instrument expressly referred to, ib.

unless a power of revocation be the only power, ib.

no alteration made as to when will speaks as to objects of gift, 616.

In OeneraX.

"mj present attendant physician," 592 n.

"begotten" meaning ''to be begotten," 593.

" all my stock," 594.

common law difference between after-acquired real and personal property

recognized in the U. S., 600 n.

3e
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PERIOD, (conHnued.)

after-acquired equity of redemption, 601 n.

contract for purchase subsequently performed, ib.

statutes in U. S. as to after-acquired lands, 602 n.

applicable to wills made before passage of act, 603 n.

release of specific existing debt, 610.

what is ''real estate comprised therein" in the English statute, 613.

English statute does not afiect question of testamentary capacity, 615.

if law changed between will and death, new law presumed to be testator's

intention, 616.

PERPETUITY (RULE AGAINST),
origin of, 502.

period for suspension of vesting allowed by, 504.

as modified by American statute law, 504 n.

whether the twenty-one years added to the term of lives is absolute or restricted

to cases of infancy, 507.

also as to additional period of nine months, 514.

no gross term of years allowed by N. Y. statute, 510 n.

suspension until donees incorporated, 511 n.

or able to use, ib. >

until an infant come of age, ib., 512 n.

" two lives " under N. Y. statute, 515 n.-517 n.

gross term exceeding twenty-one years void at common law, 518.

period to be computed from testator's death, 519.

limitation over on failure of " children," 519 n.

" perpetuity " defined, 545 n.

executory devise on indefinite failure of issue, void, 519.

unless collateral or subsequent to an estate tail, 520.

term on trust to raise money on remote event, trust void if term cannot be

barred, 524.

distinction between executory limitation precedent, and one subsequent to estate

tail, 525.

whether destructible remainder can be void for remoteness, 520, 526.

effect of 8 and 9 Vict., c. 106, 526.

gift to unborn class to vest after majority, void, 529.

remainder of legal estate good, though limited on remote event, 521.

by what rule successive remainders to successive generations void, 548.

as to devises of reversions, 526.

contingent remainder of copyholds governed by same rule as freeholds, 527.

efiTect of 8 and 9 Vict., c. 106, on foregoing rules, ib.

construction of devise of legal remainder to a class, 529.

distinction where remainder is equitable, 530.

gift to a class which ma^ comprise remote objects, void as to all, ib.

what mixture of remote objects is suflSoient to render a gift void, 531.

doctrine of Greenwood v. Roberts discussed, 533.

legal definition of gift to a class, 534.

gift to a living person combined with a remote class, void, 531.

in applying, possible not actual events looked to, 538.
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PERPETUITY (RULE AGAINST), (continued.)

in trusts of leaseholds to go along with freeholds, non-yesting clause must be

confined to minority of tenant in tail by purchase, 540.

all trusts of management must be confined in like manner, ib.

trusts for accumulation for payment of debts may be without limit as to time, 541.

how fai- a trust can be divided into two parts, one remote, the other not, 532, 535.

applies to the ascertainment of the interest as well as of the person and event, 532.

whether remoteness to be judged of by circumstances as existing at date of will

or death, 519.

when provisions for grandchildren are too remote, 542.

will may mould disposition according to subsequent events so as to avoid, ib.

devise to a person who may not answer description within proper time, void,

543, 544 n.

gift to unborn person for life, valid, 547.

so also successive gifts to unborn persons who must come in esse within prescrib-

ed time, 548.

as to gift in remainder on life estate to unborn persons, 550.

avoids all limitations ulterior to remote gift, 552.

though object of such gift never comes into existence, ib.

but limitation on alternative contingeocy may be good or not in event, 555.

alternative contingencies need not be separately expressed, 557.

rule cannot be evaded by indirect means as by power to revoke and reappoint,

558.

how appointments under powers affected by, 559.

how indefinite powers of sale afiected by, 561.

does not hold where reason of rule does not apply, 562.

does not invalidate gift where possession only postponed, ib.

does not apply to charitable trusts, 504 n., 562 n.

no reason for modifying construction of will, 564.

avoids clauses illegally modifying absolute gift, and leaves gift absolute, 566.

estate not implied contrary to, 568.

how doctrine of cy pres applied in cases contravening, ib.

successive estates for life to unborn issue held to create estate tail in first unborn

person, 569.

if remote gift substitutional, that alone fails, 537.

period whether for share, vesting or becoming absolute, 563.

ambiguity and one contingency remote, 565 n.

ulterior remainder on death of unborn life tenant not accelerated, 553.

cy pres doctrine applied to give some of a class estate tail, while others only take

for life, 571.

several series of limitations may be modified cy pres, 572

doctrine not to be extended, ib.

does not apply to personal estate, ib.

nor to mixed fund, ib.

nor when the intention .is clearly only to create life estates, ib.

nor where children of unborn persons would take in fee, ib.

See Accumulation—Cy Pbes.

PERSONALTY,
what a good will of, 239.



804 INDEX.

PEESONALTY, {eontinued.)

distinction in form between wills of real and personal property abolished by

statute 1 Vict., 242.

American statutes, 242 u.

will may be valid as to, though realty is apparently included, 240 n.

estates pu/r autre vie, 241.

public stocks, 242.

PIN-MONEY,
wife cannot bequeath savings of, 83.

what is, 83 n.

" PIOUS" uses not charitable, 417 n., 399.

PLACE,
what law governs, 1.

—

See Lex Looi.

where executed need not appear in will, 27 n.

POLICY OF ASSUBANCE, whether trusts for effecting, an accumulation within the

Thellusson act, 587.

POOB, not necessarily the object of a charitable gift, 396.

"POOB EELATIONS," see 402.

" PORTION," meaning in Thellusson act, 581.

POWEB,
validity of will under, not regulated by d»micile, 17.

will intended to take effect under, may operate independently on testator's

estate, 29, 55 n.

80 if none in existence, 29.

of attorney held testamentary, 34 n., 47.

execution of will under, whether valid, not determined by ecclesiastical courts, 54.

if erroneously in form of deed, not construed a will, 43.

to appoint by any " writing," must, even since 1 Vict., c. 26, be executed as re-

quired by power, 55, 57 n.

will of a woman under, not necessarily revoked by marriage, 269.

nor by death of husband, 270.

in act of parliament, compulsory sale under, when will is revoked by, 327.

of appointment not exercised by will made after creation of, 373.

appointment under, how affected by rules against perpetuity, 559.

of sale to continue during unlimited period, whether valid, 561.

of appointment general, created after date of will, whether exercised by residu-

ary devise, 615.

of revocation, reducing back absolute ownership, is not so exercised, ib.

of appointment to issue, gift made under lapses, notwithstanding 1 Vict. c. 26
642.

executed by will oi feme coverte, 81 n.

cannot be executed by idiot or lunatic, 113.

POWEB SIMPLY COLLATEEAL may be exercised by infant by will, 80 n.

PBECATOBY WOEDS,
when they create a trust, 680, et seq.

do not cut down a gift to A " for his own use," 686.
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" PRE-EMPTION," right of, how its subsequent exercise affects vendor's will, 163.

PRESENCE,
consciousnesB of testator essential, 221.

may be in different room, 223.

but this is primafade bad, 224 n.

or in different house, 223.

of witness, 257.

of testator, what amounts to, 221.

sufficient that he might see, 223.

must be possible that he could see, ib.

where he is unable to move, and his face is turned away, 224.

where he is blind, ib.

presumption as to, where no evidence of, ib.

See AcKNOWiiEDGMENT

—

Attestation—Signature—Witness.

PRESENT TENSE, verbs in, how construed, 593.

PRESUMPTION,
of sanity, 104.

that a will was duly executed, 219.

and without undue influence, 133.

as to time when alterations were made in a will, 304.

as to time of filling in of blanks, 305.

that unattested alterations in a will made before 1838 were made before 1838,

304 n.

against unsigned attestation clause, 245 n.

parol evidence admissible to rebut, 248 n.

as to revocation, 268 n., 287 n., 290.

PRIVATE CHARITY, trust for, void, 400.

PROBATE,
as evidence of due execution, 9 n.

in case of personal estate conclusive as to testamentary character, 48.

and as to Contents, ib.

immaterial so far as regards realty, 50.

effect in case of testamentary appointments, 54.

of will oi feme aoverte, in what form granted. 56, 52 n.

of part of instrument, 34 n., 47.

of incorporated documents, 231, 232 n.

PROBATE COURTS,
exclusive jurisdiction to set aside will for fraud or imposition, 143.

jurisdiction as to incorporated documents without probate, 231.

principles of adjudication on unattested wills of personalty, 242.

PROBATE DUTY,
not affected by domicile, 5 n.

on what property it attaches, ib.

PROMISE made to testator by his heir-at-law, or devisee, parol evidence admissible

to enforce, 438, 724.

PROMISSORY NOTE held testamentary, 34 n., 44.
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PUBLICATION of will not necessary, 206.

otherwise in some of U. S., 207 n.

of nuncupative will, 242 n.

PUNCTUATION, kow far attended to in wiUs, 53.

PURCHASE-MONEY, of estate contracted to be sold hy testator, to whom belongs^

326.

PURPOSE, legacy of money to be laid out for a particular, when laying out obligar

tory, 694.

Q.
QUASI TENANT IN TAIL, devise by, 178.

R.
BEBEL, can take under will of American citizen, subject to approval of U. S. Gov.^

185 n.

EECEIPT held testamentary, 44.

RECEIVER, effect of direction to devisee to employ particular person as, 704.

RECITAL, when words of absolute revocation restrained by, 349.

RECOMMENDATION, words of, when they create a trust, 682, 683.

REFERENCE in a will to extrinsic documents, 228,

erroneous in codicil to disposition in will, effect of, 351.

gift by, to uses of other estates, effect of, 668.

REGISTRATION of an instrument conclusive against its being testamentary, 43»

"RELATIONS," whether gift to, is to class, 626.

RELIGIOUS SECTS, bequests for, what valid, 379.

"REMAIN," gift of what shall, whether good, 653.

REMAINDER,
may be limited in personal property, 147 n.

contingent when void for remoteness, 520, 526.

may be good where an executory limitation would be void, 520, 530.

may be good though limited to a remote person, 530.

in copyholds governed by same rule, 527.

of legal and equitable interests, different rule applies to, 527.

how affected by stat. 8 and 9 Vict., c. 106, 526.

gift of, to a class, how operates, 529.

difference in case of personalty, 530.

REMOTENESS. See Peepettjity.

RENEWED LEASEHOLDS,
what words sufficient to pass, 594.

distinction as to where freehold and where chattel, 596.

"RENTS," devise of, passes the land, 152 n.
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EEPUBLICATION,
necessary after arriving at testamentary age, 60 n.

of will by codicil, whether republishes defectively-executed intermediate codi-

cils, 262.

of will is a republication of properly-executed intermediate codicils, 360

what is express, 362.

what is constructive, 364.

effect of, is to include subsequently-acquired property in a general devise, 364,

et seg.

though part of such property is expressly devised, 367.

when negatived by contents of will itself, 369.

when not, 371.

by express reference to date, 374.

does not affect specific devise, 372.

except to comprise a new interest in the specific subject, ib.

nor shift devise to diflerent property, 378.

did operate to execute a power created after date of will, 373.

did not carry a lapsed gift to another person of same name, 374.

does not cure defect of expression in will, ib.

whether causes lapsed interests to pass under residuary devise, 375.

does not include in residuary devise a lapsed share of the residue, 376.

how affected by 1 Vict., c. 26, ib.

EEQUEST, effect of, in creating trust. See 683.

KESTRICTIONS, upon testamentary power, 146 n.

EEVERSION, devise of, when void for remoteness, 526.

REVIVAL,
of revoked will, may be by destruction of later will under statute of frauds, 295.

and as to rule in TJ. S., see 364 n.

but not under 1 Vict., c. 26, 306.

nor by restoring canceled signature, 301 n., 307.

parol evidence, when admitted to show intention as to, 307.

of revoked portions of codicils, not caused by confirmation of will by subsequent

codicil, 360.

of revoked will, by recognition in subsequent codicil, 358, 360.

cannot be, unless will is in existence, 360.

See Codicil—Eevocation.

REVOCATION,
what, 268 n.

presumption as to, ib.

shown by parol evidence, ib.

burden of proof as to, ib.

declarations of testator as to, 269 n.

insanity not a, ib.

by feme cmerte, 83 n.

by implication, 270 n.

inference as to testator's presence, 283 n.

prevention by fraud or force, 287 n.

by bequest " in lieu " of fqrmer gift, 336 n.

" instead of," 345.
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REVOCATION, {continued.}

memorandum " canceled," ib.

direction to attorney to destroy, 337 n,

by unattested codicil of charge on realty and personalty, how operates, 236.

of charge on mixed fund, 237.

since 1 Vict, of will under old law, determined as to acts apparent on face of will,

by 1 Vict., c. 26, 304.

as to acts not apparent on face of will, by law as it stood before 1 Vict., ib.

I. By Maeeia&e.
1. Preiriously to 1 Viet., c. 26.

of will of a woman by marriage only, 268.

even though she survived her husband, ib.

contra as to wills under a power, 269.

of will of a man by marriage and birth of issue, 270, 272.

not by birth of issue alone, 270.

rule borrowed from civil law, 274.

applied to second marriage as well as first, 276. ""

and where issue posthumous, 271, 276.

and where probability of issue not known to testator, ib.

depends on tacit condition annexed to will, ib.

whether children may spring from different marriage, ib.

rule does not apply where the will provides for wife and children, 277.

or where they are provided for by premotis settlement, ib.

seeus where by a subseqtient settlement, ib.

not sufficient that wife alone provided for, ib.

whether sufficient that children alone provided for, ib.

whether rule applies where less than whole estate disposed of, ib.

or where after-acquired property descends on children, 278.

rule does not apply where effect of revocation is not to give the prop-

erty to after-born issue, ib.

rule holds notwithstanding death of after-born issue, 273 u., 279.

parol evidence not admissible to show intention against, 280.

wills made before the statute, stiU governed by old law, 281.

2. Since statute 1 Vict., c. 26.

of wUl by marriage alone without birth of issue, 281.

observations on statute, ib.

3. By American statutes, 271 n.

presumption as to, may be rebutted, 274 u.

n. By Bttrning, Tearing, Canceling, &c.

1. Previotisly to 1 Vict., c. 26.

as to will of freeholds, 282.

as to will of personalty, ib.

there must be animus revocandi, 284, 283 n,

destruction by inadvertence or during insanity, not sufficient, 285.

destruction by third peraon without consent, not sufficient, 286.

what amount of destruction necessary where there is animus, ib.

must be some destruction, mere attempt not sufficient, 287.

destruction commenced but suspended is not effectual, 289.

presumption as to, when no evidence as to how destroyed, 290, 293 n.
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REVOCATION, (continued.)

as to evidence to rebut presumption, 290 n., 283 n.

may be effected by canceling with a pencil, 291.

such canceling prima/aeie deliberative, ib.

by partial obliteration, ib.

by striking out particular words, ib., 292.

obliteration need not be complete, ib.

is conditional when made with reference to new present disposition, 294.

contra where merely intention to make new disposition at future tim-e, 295.

is conditional if former will erroneously supposed to be revived, ib.

revives previous will, ib.

whether destroyed will contained a revocatory clause or not, ib.

by destruction of one of two duplicates, 296.

by alteration of one of two duplicates, ib., 297.

purpose expressed in both will and codicil revoked by obliteration in

codicil alone, 298.

of codicil whether any, by destroying will, ib.

2. Since 1 Vict., e. 26, 299.

may be by tearing, which includes cutting, 301.

may be pro tanto by cutting out part, ib.

may be in toto by cutting off any essential part, ib.

by tearing off signature from last sheet, where othersheets signed, ib.

by tearing off seal though no seal necessary, ib., 287 n.

evidence admitted to show whether tearing arises from wear, 302.

can only be by actual destructicm of substance or contents, ib.

cannot be by canceling merely, ib.

not effectual where glasses or scientific means will show what the words

were, ib.

parol evidence inadmissible to show what is obliterated except where

revocation is conditional, 303.

must be by or in presence of testator, 308.

cannot be by destruction after death, though authorized by the testa-

tor, ib.

does not revive will revoked, 306.

III. By Aitekation of Estate.

1. Previously to 1 Vict, c. 26.

by change of interest, 308.

but not if change resulted from the original limitation, 309.

nor by partial alienation, 309.

by conveyance in fee, though to use of testator, 310.

but not in case of- copyholds, 311.

by conveyance for unnecessary or mistaken purpose, 312.

not by disseizin, if testator re-entered, ib.

contra if out of possession at death, ib.

by avoidance of an exchange after death for defect in title, ib.

in equitable interests, same rule holds as to, ib., 313.

not by partition, except in particular instance, ib.

nor by mortgage, 314.

nor by lease, 314 n.
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BEVOCATION, (continued.)

nor by conveyance on trust for sale to pay debts, 315.

conti'a if any further trust declared, ib.

nor by bankruptcy, ib.

by partition or mortgage with new limitations of equity of redemp-

tion, 316.

what new limitations amount to, in a mortgage, ib.

not by mere conveyance of legal estate to equitable owner, 318.

contra if new limitations inserted, 319.

by conveyance to uses to bar dower, ib.

to such uses as devisor shall appoint in default to him in fee, ib.

to devisor and a trustee jointly, ib.

not by a conveyance to uses pointed out by the contract, 820.

contra if the contract provides merely for a conveyance to such uses as

devisor shall direct, ib.

immaterial whether seizin is changed or not, 321.

of will of renewable freehold for lives by obtaining renewed lease, ib.

by conveyance in pursuance of marriage articles, 322.

by covenant of testator to convey to use of himself, 323.

by contract for sale after devise, 324.

though contract rescinded after death, ib.

or in his lifetime, ib.

though estate comes back by repurchase, 325.

legal estate nevertheless passes to devisee, ib.

by ante-nuptial articles for settlement, ib.

by settling share of devised lands on one of the devisees, 325.

will made before 1 Vict, still liable to revocation by alteration of estate

as before, 329.

2. Since 1 Vict, o. 26.

conveyance no revocation except so iar as it is an alienation, 326.

effect of contract for sale, ib.

of decree for sale, 327.

of sale under power in another person, ib.

of sale under compulsory powers in acts of parliament, ib.

in case Of reconveyance, 310 n.

IV. By Void CoNviiYAucBs.

Previously to 1 Vict, c. 26.

by deed of gift by husband to wife of residue of his estate, 330.

by feoffment without livery, ib.

by recovery void on ground of bad tenant to the praecipe, ib.

by appointment under a power not in existence, ib.

by attempt to convey copyhold by deed, ib.

nor by conveyance to charitable uses when grantor dies within twelve

months, ib.

nor by conveyance by person under disability, 331.

nor by conveyance void at law for fraud, ib.

contra if void only in equity, ib.

Since 1 Vict., c, 26.

none of these modes operative except by removing subject of devise, ib.
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REVOCATION, {continued.)

V. Bt Stjbsequent Will or Codicil.

I^eoiously to 1 Vict, c. 26.

as to devise of lands, 332.

as to bequests of personalty, ib.

difference between ceremonial of execution for making and revoking
wills under statute of frauds, 333.

for purpose of making new gift, is conditional, 334.

SiTice 1 Vict., u. 26.

revoking will on same footing as devising will, 336.

Generally.

dependent on completeness of later instrument, 335.

of so rmich, ofvrUl as 'contains the gift, effect of, 336.

of the gift merely, effect of, ib.

expression of intention to revoke presently is suflScient, 337.

expression of intention to revoke at future time, insufficient, ib.

absolute revocation may be shown to be a mistake, 338.

or may be partially restrained in effect, ib.

mere fact of there having been subsequent will, not sufficient, ib.

it must be found by jury to have been different from prior will, and in

what respect, ib.

document purporting to be a " last will " does not necessarily revoke
prior will, 339.

by inconsistency of disposition, instances of, ib.

by contradictory will of uncertain date, 341.

by will not wliolly inconsistent, ib.

different effect whether inconsistency of disposition is in subsequent

will or subsequent codicil, 342, et seq,

charge not revoked by revocation of devise of land charged, 344.

specific not revoked by general gift in codicil, 346.

beneficial devise not revoked by change of trustee, ib.

as to one ofl5oe does not extend to another, ib.

as to one estate does not affect devise made by reference thereto, 347.

contra where heirlooms are devised by reference, 348.

also contra where devise of first estate modified only, ib.

absolute, when restrained by recital, 849.

doubtful expressions do not amount to, ib.

cases where not implied from ambiguous expressions, 350.

gift revoked need not be accurately referred to, 351.

. effect of where grounded on mistake, ib., et seq., 285, 294 n.

implied by revival of earlier will, 358.

confirmation of will includes codicils though not mentioned, 360.

by unsuccessful attempt to revive earlier-destroyed will, 360.

of codicils not implied by a reference in a later codicil to other speci-

fied codicils only, 358.

gift of residue, 340, 345.

particular residue not revoked by subsequent gift of general residue, ib.

parol evidence as to date of execution, 341.

burden of-proof as to inconsistency, 341 u.



812 INDEX.

EHODE ISLAND STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired lands, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

nuncupative will, 240 n.

revocation by marriage, 271 n.

birth of child, 272 n.

posthumous children, 272 n.

charitable gifts, 390 n.

no lapse of gift to descendant, 639 n.

EOMAN CATHOLIC RELIGION, bequest in furtherance of; liow far good, 381.

"SAID LANDS," 370.

SAILOE.—(See Mabineb.

SALE,
under decree for payment of debts, no conversion as to surplus, 327.

so of sale under act of parliament, 327.

contra if under power, 327.

conveyance upon trust for, for payment of debts only, did not revoke will, 315.

SANITY,
presumed, 104.

See Insanitt.

evidence admissible as to, before, at and after date of will, 112.

SATISFACTION of legacy, by gift from testator in his lifetime may be evidenced

by canceling of legacy in his will, 303.

SCHEME, when the court will pay a charitable legacy without, 458.

See Chabity.

SCOTLAND,
heir according to law of, not excluded from shai-e of personalty under English

intestacy, 15, 16.

testamentary power in, 15 n.

excepted from 9 Geo. II., c. 36, to what extent, 445.

Thellusson act extends to, 575.

SCHEDULE, unattested, incorporated, 228 n., 230.

8CEIVENER,
if interested, will void by civil law, 69 n.

exposed to suspicion at common law, ib.

how it affects onva probandi, 70 n.

if medical attendant, 68, 71 n.

if executor, and whole benefit to persons not of kin, 72 n.
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SEALING,
not necessary, 35 n.

a will, not equivalent to signing, by testator, 204.

nor by witness, 215.,

SECEET TRUST,
• for charity, discovery of, may be compelled, 438.

enforced against heir or devisee by means of parol evidence, 724.

SENILE DEMENTIA, 93 n.

SEPARATE USE,
shown by husband's will, 83 n.

personal property given to, wife may bequeath, 82.

whether same rule applies to land, ib.

SERVANTS, gift to, generally, means servants at date of will, 600.

SHAKERS, not superstitious gift, 387 n.

SHARES,
in incorporated companies, whether within the mortmain act, 425.

in ordinary partnerships, ib.

SIGNATURE,
OF TESTATOE.

must be intended as such, 204 n.

requesting another in vain to sign for testator is not a, 205 n.

may be by mark, 201, 255 n., 256.

name need not appear, 201.

may be by initials, 202.

by wrong or assumed name, 202.

hand may be guided in making, ib.

to will of another person by mistake, void, 203.

to a paper as will, does not, per se, show it to be a will, 204.

seal is not, ib.

may be made by some other person, 204, 256.

and by a stamp, 204 n.

such other person may be a witness, 204.

and witness may sign his own name, 205.

need not be on each sheet, ib.

even though so stated in testimonium clause, 206.

may be on separate piece of paper attached, 205.

under statute of frauds, might be in any part of will, 206.

witnesses need not see made, ib., 210 n.

acknowledgment of, before each witness separately, sufficient under statute

of frauds, 209.

under 1 Vict., c. 26, must be acknowledged before both simultaneously, 253,

254.

what a sufficient acknowledgment of, under statute of frauds, 212.

what under 1 Vict, u. 26, 253, 254.

place of, under same act, 249, et seg.

in U. S., 33 n., 251 n., 253 n.

under 15 and 16 Vict., c. 24, 250.
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SIG-NATUEE, {eontmued.)

words following signature, 250 n., 251, 252 n.

cutting off, a revocation of will, 301.

OF WITNESS.

may be by mark, 213.

by initials, ib.

need not sign his own name, 214.

sealing is not sufficient, 215.

hand may be guided in making, ib.

whether sufficient to hold top of pen, ib.

must be made in presence of testator, ib. •

must not be made by another person for the witness, ib.

nor made by witness at another time and only acknowledged in presence of

testator, ib.

on a re-execution not sufficient to go over previous signature with dry pen, ib.

must be some mark apparent on face of paper, ib.

must be an intention that mark should stand for signature, ib.

should be in what place, 216.

cutting off, a revocation of will, 301.

position of witness presumed in absence of proof, 225.

See Peesence—Kbvocation.

SOCIETY,
unincorporated, may take, 181 n., 412 n.

society to be incorporated, 413 n.

SOLDIEB, will of, see 1 Vict, u. 26, § 12, Herbert v. Herbert, 1 Deane 6, 1 Jur. (N.

S.) 1177. See, too, 60 n., 238.

SOUND AND DISPOSING MIND, what, 103.

SOUTH CAEOLINA STATUTES,
disposing age, 61 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 199 n.

revocation by marriage, 271 n.

force of English statutes, 383 n.

no lapse of gift to descendant, 639 n.

SPECIFIC,
not revoked by general bequest in codicil, 346.

bequest, doctrine as to, when will speaks with regard to, 609.

See Period.

STATUTES,
whether applicable to wills previously made:

after-acquired lands, 156 n.

incorporating devisee (society), 182 n.

enabling devisee to take, ib.

alien naturalization, 188.

execution of wills, 201 n., 202 n.

English, in force in U. S., 180 n.

See English Statutes—American Statutes.
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STEWARD, direction to employ particular, 704.

STOCK, in public fands,

is considered movable property, 4.

how wills of, must be executed, 242.

SUBSCRIPTION—5ee Signattobb.

SUBSTITUTIONAL legacy, consti-uction put on gift of, 354.

SUICIDE, no proof of insanity at date of will, 112.

SUPERSTITIOUS USES,
what ai-e, 379.

devisees may be compelled to disclose whether they take for, 380.

in U. S., 386 n.

SURRENDER,
of copyholds to use of will,

necessary before 55 Geo. III., o. 192, 165.

was the operative conveyance, not the will, ib.

notwithstanding, legal estate descended to the lieir, 165.

necessary notwithstanding previous surrender by way of mortgage, ib.

made, will operate as severance of joint tenancy, ib.

bar of freebench, ib.

omission of, supplied by 55 Geo. III., c. 192, ib.

formal only, supplied by that statute, ib.

by feme coverte, not supplied by that statute, ib.

custom not to, bad, qu., 166.

T.
TEARING,

revocation of will by, 282, 301.

includes cutting, ib.

See Obliteratioit—Revocation.

TENANT AT WILL, direction to devisee to permit occupation by, whether obliga-

tory, 703.

TENNESSEE STATUTES,
after-acquired land, 156 n., 603 n.

attestation, 198 n.

holograph will, 200 n.

no lapse of gift to descendant, 638 n.

TESTAMENTARY,
what instruments have been held to be, 26, et seq.

words 6f present gift do not make an instrument, 45.

TEXAS STATUTES,
disposing age, 61 n.

after-acquired land, 156 n., 603 n.

perpetuity, 504 n.

no lapse of gift to descendant, 639 n.
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"THEREUNTO BELONGING," what included in, 732.

TOMB, bequest for repair of testator's, not charitable, 398, 406 n.

TEAITOE can make a will, 87-90.

TREATY WITH FOREIGN COUNTRY, how testamentary power affected by, 17.

TRUST,
paper signed by trustee operative as admission of, 233 n.

secret, for charity, devisees may be compelled to disclose, 380, 438.

enforced against heir or devisee by parol evidence, 384.

what words sufficient to create, 678.

precatory words, when they create, 680.

doubtful expressions which create, 684.

precatory words added to gift for donee's "own use '' do not create, 686.

doubtful expressions which do not create, 685.

when gift for a purpose creates obligatory trust for that particular purpose, 694.

where purpose is not for benefit of donee alone, three constructions, 696.

1st, complete trust, 697.

2d, discretion liable to be controlled, 698.

3d, no trust, 700.

gift to H to dispose of among her children, or for benefit or maintenance, &c.,

of her children, when it creates, 701, 702.

gift to A to enable him to bring up his own or B's children, does not create, 701.

distinction between gift to A to provide for his children and gift upon trust for

his children, 702, 703.

direction to permit tenants to continue in occupation, whether it creates, 703.

direction to employ particular steward or receiver, whether it creates, 704.

parol evidence admissible to repel resulting, 724.

TRUSTEE,
charity not to fail for want of, 410 n., 414 n.

legacy to, as a mark of respect, not revoked by substitution of another trustee, 346.

devises by, 148 n.

paper signed by operating as admission of trust, 233 n.

TRUST ESTATES, usual course as to devolution of, by devise, 148 n.

See Tbitstee.

TURKEY—-Sec Ottoman Empibe.

u.
ULTERIOR ESTATES—5ee Acceleration.

UNATTESTED CODICIL,

cannot be authorized by will previously executed, 232.

cannot pass realty althougli its conversion previously directed by will, 233.

when made valid by subsequent attested codicil, 262, 264.

since 1 Vict., u. 26, does properly come under description of codicil, 264.

See Charge—Revocation.

UNBORN PERSON, gift to, for life, when valid, 525. See Children-Class.
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UNCBETAINTY,
in general, 643, et seq.

"or" construed "and," and conversely, 644 n,

OF SUBJECT, 645, et seq.

in case of gift of " all," 646.

" one equal share," 646 n.

" a full share," ib.

" a small tract," ih.

" any earthly property which God hath been pleased to give me," ib.

"remainder," ib.

"dollars" (Confederate), ib.

" as much as shall equal the property of the man she marries,'' 650.

of indefinite part, void, 649.

of an indefinite sum to executors for their trouble, amount will be ascer-

tained, ib,

so also in case of gift for maintenance of children, ib.

" of £3000 or thereabouts," to be raised by accumulation, ib.

where amount Is stated differently in different places, 650.

of shares to be determined by person not named, 652.

of definite amount to be selected by donee, ib.

of indefinite part to be selected by donee, ib.

of " a close W.," there being two, 653.

of what shall not be disposed of by a prior legatee, 653.

of what a prior legatee does not want, ib.

of gift over on death of a prior legatee intestate, ib.

of what shall be left at death of A, ib.

in specific chattels, 654.

of what shall be left at decease of A, the tenant for life, 654.

of what shall be left, preceded by a power of appointment, 655.

of the whole except an uncertain part, 656.

of what remains after deducting uncertain part, ib.

of what remains after providing for object illegal or unascertainable, 657.

of certain sum, together with further uncertain sum, good as to the former,,

661.

or OBJECT,

in case of gift to one of the sons of A, 662.

wrong number, 661 u.

misnomer, ib., 674, 675.

" aforesaid " nephews when none previously named, 665.

" the one to be heir to the other," 665.

"survivors," 666.

" heirs or next of kin," 667.

" A or his heirs, executors or assigns," 668.

to poorest of kindred, 662.

to several, blank being left for one name, 668.

to class with exception of unascertained person, 664.

to A or B, 666.

3f
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DNCEETAINTY, (continued.)

by incomplete or uncertain reference to other uses, 668.

to person to be ascertained by future act of testator, ib.

to several successively, 669.

to an object of which more than one answer the description, 662 n.

to each of two objects where there is only one to answer the description,

662 n.

to uncertain charitable object, 671, 403 n.

See Charity—Cy Pees.

OF DESCKIPTION Or SUBJECT OR OBJECT,

all particulars need not be correct, 647 n., 671.

mistake in locality, 672.

leasehold described as freehold, ib.

misnomer of corporations, 662 n., 673.

correct name generally overrules incorrect description, 674.

but description may be such as to overrule name, 676.

or may be such as to explain mistake, 677.

cases of mistakes in gifts to children, ib.

where part of description applies to one person and part to another, 675.

reference to locality must refer to or define boimdary, 678.

one answering description, other more probable, ib.

OF INTERESTS CREATED.

case of trust created but no objects defined, 678.

gift subject to further disposition, in donee's discretion, 680.

precatory words will in general create a trust, 680. ,

so words of confidence, ib.

certainty of object not necessary to create trust, if testator thought there

was a certainty, 685.

where gift is to " absolute use," " own use,'' &c., no trust created by preca-

tory words, 686.

expressions of good will raise no trust, 685.

instances of words too indefinite to create a trust, 689.

where the property referred to by precatory words is not clear, 693.

difierence in result between trust not being created or being created for

uncertain objects, 693.

gift being for a purpose for benefit of donee, purpose is not obligatory, 694.

where quantum of interest is left to discretion of trustees, 695.

where purpose is not for benefit of donee alone, three constructions, 696,

et seq.

1st, complete trust created, 697.

2d, discretion liable to be controlled, 698.

3d, no trust, 700.

gift to A to bring up and maintain B no trust, 702.

what words render it obligatory to employ a particular steward or bailiff, 704.

See Heir—^Eestoting Trust—Trust.

UNDUE INFLUENCE—/See Influence.

UNITARIAN MINISTER, bequest for, good, 380.
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V.
VALIBITY, chancery jurisdiction as to, 54 n.

VAULT—-See Tomb.

VEEMONT STATUTES,
disposing age, 61 n.

married woman's testamentary capacity, 79 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 199 n.

no lapse of gift to descendant, 639 n.

VESTING, of leaseholds devised with freeholds in strict settlement must be in first

tenant in tail by purchase 540.

VIEGINIA STATUTES,
disposing age, 61 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

holograph will, 200 n.

nuncupative will, 239 n.

revocation by marriage, 271 n.

birth of children, 272 n.

force of English statutes, 383 n.

devise for religious worship, 390 n.

lapsed devise to residuary legatee, 635 n.

no lapse of gift to descendant, 639 n.

VOID, part of will may be, and part not, 71.

w.
WEST VIEGINIA STATUTES,

disposing age, 61 n.

after-acquired land, 156 n., 603 n.

devise to witness, 189 n.

attestation, 198 n.

revocation by marriage, 271 n-

force of English statutes, 383 n.

devise for religious worship, 390 n.

no lapse of gift to descendant, 639 n.

WIFE,
of exile may make a will, 84.

of felon, 85.

gift to, refers to wife at date of will if there be one, 598.

if there be none, what wife it refers to, ib.

WILL,
definitions, 26 n.

.ambulatory and revocable, 26.
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yrUAj, {conantied.) iPVljy^ l/V\A,^f L,U,,,_,('ix!^^ '.l^J "^ '
^

codicils all parts of one will, 27 n. '

expressions of future intention, not a, 26.

nor of intention to revoke former will, 27 n.

one testator may leave several wills, each disposing of a distinct parcel of prop-

erty, 32.

may be in pencil, 32.

or with blanks, 33.

or printed, 33 n.

space between conclusion and signature must be reasonable, 33 n.

intention necessary to make will, 33 n., 39 n.

must appear on its face, 34 n.

parol evidence of, 34 n., 36 n.

may be incorporated subsequently into a deed, 39 n.

form of, 26, et seq.

in form of deed, 34.

of articles of agreement, 36.

and deed together testamentary, ib.

whether it includes codicil added thereto, 263.

See also Fobm op WilIi.

WI8C0NSIN STATUTES,
disposing age, 61 n.

after-acquired land, 156 n., 603 n.

attestation, 198 n.

no lapse of gift to descendant, 639 n.

WISH, words expressing, when they create a trust, 680.

WITNESS to will,

effect of gifts to, in a will of freeholds, 189.

in a will of personalty, 192.

copyholds, ib.

gift to witness only, void by statute, 191.

not a mere charge on land of debts due witness, ib.

how affected by release of interest, 190.

statute 1 Vict., 192.

American statutes, 189 n.

executor competent, 193.

probate against evidence of witness, 220.

subscribers to sanity of testator, 221 n.

presence of, 257.

position at time of signing, 206, 210 n., 225.

credibility of, 189, 225, 253.

interested witness cannot prove his ovm credibility at time of execution of will

225 n.

executor cannot be, 226 n. ; but see 193.

wife of executor may be, 226 n.

not wife of legatee, 227 n., 192.

requirement of 1 Vict., c 26, as to number, 249, 252.

where the witness is supernumerary, 192, 256 n.
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WITNESS to wUl, {continued.)

gift to husband or wife of, ib.

may take under codicil and vice versa, ib.

may sign will for testator, 204.

need not be in same house or room as testator, 223.

credibility of, 225, et seq.

felon may be, 257.

whether lunatic or idiot may be, 257.

what a good signature of, 213, ei seq.

to will under 1 Vict., c. 26, need not be credible, 253.

See AcKsawjjEDGiMEST—Attesiahon—Ceedibimtt—Pbesbnce—SlGNA-
















