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Title 45—Public Welfare 

CHAPTER IV—SOCIAL AND REHABILITA¬ 
TION SERVICE. (REHABILITATION PRO¬ 
GRAMS), DEPARTMENT OF HEALTH. 
EDUCATON, AND WELFARE 

PART 416—DEVELOPMENTAL DISABILI¬ 
TIES PROGRAM AND GRANTS FOR 
INITIAL STAFFING OF COMMUNITY 
MENTAL RETARDATION FACILITIES 

Revocation 

Cross Reference: for a document re¬ 
voking 45 CFR Part 416, see FR Doc. 
77-2229, published in the Rules and Reg¬ 
ulations section of this issue under 45 
CFR Chapter xm. This document also 
establishes 45 CFR Parts 1385, 1386, and 
1387, which relate to the Developmental 
Disabilities Program. 

CHAPTER XIII—OFFICE OF HUMAN DE¬ 
VELOPMENT, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Developmental Disabilities Program 

Notice of proposed rulemaking 
tNPRM) for the Developmental Disabili¬ 
ties Program (Title I, of the Mental Re¬ 
tardation Facilities and Community 
Mental Health Centers Construction Act 
of 1963, as amended) was published in 
the Federal Register on August 30, 1976 
(Part II, Vol. 41, No. 169). Interested per¬ 
sons were permitted 45 days in winch to 
send written comments, suggestions, or 
objections regarding the proposed regu¬ 
lations. The following statement sum¬ 
marizes the substance of those com¬ 
ments and the Department’s responses. 

Comments were received from 42 indi¬ 
viduals and/or organizations covering 
220 items. Three letters commended the 
Department for writing regulations in 
layman’s language and explaining rea¬ 
sons for positions taken on different is¬ 
sues. However, seven inquiries stated 
that the proposed regulations lacked 
specificity and insuflacient interpreta¬ 
tion of the Act. Responses to specific 
items will be indicated below. There was 
a recommendation that the final regula¬ 
tions include as much as possible of the 
preamble to the NPRM, and that it be 
distributed to interested agencies and or¬ 
ganizations concerned with services to 
develoixnentally disabled people. That 
preamble is included here as an Appen¬ 
dix. Nothing included in the NPRM pre¬ 
amble has been changed as a result of the 
comments. It is, therefore. Included in its 
entirety. In addition, the present pre¬ 
amble states the bases and purposes of 
changes made in the r^ulations. 

Consideration was given to the recom¬ 
mendation that the regulations include a 
part on the activities of the National Ad¬ 
visory Council, and the conduct of spe¬ 
cial studies required by the Act. The De¬ 
partment’s reason for not including them 
is set forth in the preamble to the NPRM 
and is reaffirmed here. See Appendix to 
this document. 

It was pointed out that there were nu- 
merious instances where “will” and 
“shall” have been indiscriminately inter¬ 
changed, and it was rec(»nmended that 
“shall” be used throughout since “shall” 
implies a duty or obligation to do some¬ 
thing. In the majority of instances the 

language of the regulation repeats that 
of the Act, and “will” is or can be manda¬ 
tory also. Accordingly, this suggestion 
has not been followed. 

Part 1385—General 

Comments pertaining to the purpose of 
the Act, § 1385.1, suggested that the 
wording be revised to emphasize needs 
assessment and financial assistance in 
meeting needs. Section 1385.1(a) has 
been amended to add identification of 
need. The Department does not, however, 
agree that there is need to highlight 
additionally the provision of financial as¬ 
sistance. In the first place, financial as¬ 
sistance is only one kind of assistance 
provided for; in the second place, exist¬ 
ing language in this Subsection seems to 
the Department to cover this adequately 
(i.e., references to “grants” and “sup¬ 
port”) . Other changes made in this Sec¬ 
tion include the deletion of “development 
of regional community programs” since 
there is no basis in the statute for this 
item; and the substitution of “university 
affiliated facilities” for “institutions of 
higher education” to identify specifically 
the type of facility supported by grants. 

It was suggested that the term “de¬ 
velopmental disability” be amended, 
f§ 1385.2(a) (6)) to include “any child 
identified as schizophrenic or psychotic,” 
and that such condition “be found by the 
Secretary.” Any change in the definition 
is delayed until the report to the Congress 
on the definitional study, required under 
section 301 of the Act, has been sub¬ 
mitted. It would be premature to make 
such a decisioji now, since the purpose of 
the study is to ascertain what additional 
conditions should be included as develop¬ 
mental disabilities. 

The definition for State agencies 
(§ 1385.2(a) (22)) has been reworded 
making the term applicable only to 
State agencies responsible for adminis¬ 
tering the basic formula grant program 
and not the agency for the protection 
and advocacy system. In accordance 
with Section 113 of the Act, the protec¬ 
tion and advocacy system must be inde¬ 
pendent of any State agency which pro¬ 
vides treatment, services, or habilitation 
to persons with developmental disabili¬ 
ties. 

The definition of the “State planning 
council” has not been amended, as was 
suggested, to include “supervising the 
implementation of the State plan” 
(§ 1385.2(a) (25)). The Department does 
not concur because it would Involve the 
council in the day-to-day administration 
of the program. Such involvement would 
not be consistent with Section 137 of the 
Act. 

The Department concurs with the sug¬ 
gestions made that the reference to 
“physical and mental disability” in the 
definition of “substantial handicap” 
(§ 1385.2(b) (26)) be changed to “phys¬ 
ical or mental disability or both.” This 
was done so that it would be clear that 
in order to be eligible for developmental 
disabilities services, an Individual does 
not have to have both a physical and a 
mental disability, since such concur¬ 
rence of conditions is not required by 
the Act. 

'The definition of “urban and rural 
poverty areas” (§ 1385.2(a) (30)), has 
been amended to incorporate the defini¬ 
tion by the Health Re^urces Adminis¬ 
tration (HRA) in its NPRM, dated No¬ 
vember 26, 1976, for implementing sec¬ 
tion 1625 of the Public Health Service 
Act (42 U.S.C. 300r) as explained on 
page 36584 of the Appendix. This was 
done to comply with Congressional in¬ 
tent. Granted should be aware of the 
discussion of this issue and of the inten¬ 
tion of HRA to publish a list of such 
urban and rural poverty areas in the 
Federal Register at a later date. In the 
interim. States are advised to use this 
definition since it constitutes the De¬ 
partment’s best determination at pres¬ 
ent. 

Section 1385.3, in addition to incorpo¬ 
rating the provisions of 45 CFR Part 74, 
lists certain other Departmental require¬ 
ments for grants which are applicable 
to developmental disabilities progi’ams. 
Several letters suggested that the sec¬ 
tion be extended to cover all existing leg¬ 
islation and regulations requiring action 
on the part of grantees. The Department 
believes it would be coimterproductive to 
list all such references presently applica- . 
ble, as the list will change from time to 
time. Moreover, a grantee is bound by all 
statutes and regulations applicable to it, 
even if they are not cited in these regu¬ 
lations. The grantee is responsible for 
knowing what statutes and regulations 
apply, and the Federal government 
makes every effort to provide necessary 
information to grantees. 

Despite this general rule, these regula¬ 
tions are amended to provide specific 
information about the sections of the 
Rehabilitation Act. as requested in six 
letters. The reference in § 1385.6 of these 
regulations is to sections 503 and 504 of 
the Rehabilitation Act. The Depart¬ 
ment’s purpose in being specific in this 
instance is to make certain that grantees 
are aware of the specific portions of that 
Act which are applicable; and it has done 
so because of the direct relationship of 
the Rehabilitation Act to this program. 
The basis for the change is to conform 
to Congressional intent. 

Section 1385.10(b) has been amended 
to state that the cost incurred in £icquir- 
ing land for construction of facilities 
under Parts 1386 and 1387 is not eligible 
for Federal financial participation. This 
repeats Section 102(4) of the Act, and 
was inadvertently omitted from the 
NPRM. 

Part 1384—Subpart A—the State Plan 

’Ihe majority of comments the Depart¬ 
ment received on the NPRM concerned 
the respective roles and responsibilities 
of the State planning council and the 
designated State agency (ies). The spe¬ 
cific areas of disagreement centered on 
(1) develc^ment and preparation of the 
State plan; (2) award of individual 
grants; and (3) control of the annual 
allotment. Other areas of concern re¬ 
lated to responsibility of staff of the 
council to the State council; preclusion 
of membership on the council of officers 
or directors of an entity receiving fimds; 
definition of “program unit” of the desig- 
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nated State agency: and others. Hie 
specific comments and recommendations 
appear under the appropriate sections of' 
this preamble. 

With regard to the development and 
preparation of the State plan. It is clearly 
Congressional intent that the State coun¬ 
cil supervise the development of and 
approve the State plan, ^ but that the 
State agency prepare the plan. (See page 
33, Report No. 94-473, Conference Report 
to accompany HJt. 4005). These regula¬ 
tions (Section 1386.60) define the role of 
the council in regard to the development, 
monitoring, and evaluation of the im¬ 
plementation of the State plan. Three 
comments suggested that § 1386.1 include 
a statement that the State plan is to be 
preiiared by the designated State agency 
under the supervision of the State coun¬ 
cil. Five other comments recommended 
that the State be allowed flexibility in 
assigning this activity. As explained 
above, § 1386.1 has been amended in 
order to reflect the intent of Congress. 
In response to the second and third areas 
of concern (i.e., award of individual 
grants and control of funds), it is the 
Department’s belief that Congress in¬ 
tended the State coimcil to remove itself 
from dealing with individual grant ap- 
plicaticms, and to be more concerned 
with advocacy and with comprehensive 
planning, mcmitoring, and evaluation of 
the State plan rather than with the ad¬ 
ministrative activities. The preamble to 
the NPRM sets forth the basis and pur¬ 
pose for the regulations dealing with the 
preparation of the State plan, and also 
with the award of Individual grants. For 
emphasis and clarity the pertinent part 
is reiseated: 
• • • (Based) upon legislative history, the 
Department believes that Congress wished to 
highlight the crucial advocacy role and 
strengthen the supervisory, planning, and 
monitoring functions of the State planning 
councils to meet increased responsibilities 
effectuated by the 1975 amendments, leaving 
the actual day-to-day administration of the 
programs to the designated State agencies. 
(See Appendix, p. 36683.) 

The Department is of the opinion that, 
through the process of supervising the 
development of, and approving the State 
plan, the State planning council may 
earmark resources that are available to 
the State for the purpose of achieving 
goals, and may identify the appropriate 
State agencies which will participate in 
carrying out the-design for implementa¬ 
tion. 

Two letters urged the issuance of guid¬ 
ance as soon as possible since it is neces¬ 
sary for proper planning, and for con¬ 
formance with the requirement that the 
State plan be submitted 60 days prior to 
the beginning of the fiscal year for which 
it is applicable (See § 1386.2). The De¬ 
partment wishes to emphasize that the 
development of guidelines is a high pri¬ 
ority item. With -issuance of the final 
regulations, the Developmental Disabili¬ 
ties Office will devote maximum effort 
to achieving this goaL The Department 
believes it is unnecessary to include a 
waiver provision in the regulations for 
1977 fiscal year State plan submission, 
as requested. There is no basis in the 

Act for a waiver, and it is not necessary 
since arrangements were made to allow 
States to receive funding for fiscal year 
1977 without complying with the sub¬ 
mission date of 60 days prior to the be¬ 
ginning of the fiscal year, as set forth 
in § 1386.2 of the regulations. 

Inclusion of the process required by 
OMB Circular A-95 was overlooked in 
the NPRM but has now been added in 
§ 1386.2(e). This standard requirement 
provides for the Governor’s review as 
stated in that paragraph. 

It was recommended that S 1386.3(c) 
be amended to make reference to the 
roles of the State planning councils and 
State agencies when the State plan pro¬ 
vides for participation of more than one 
agency in the administration or super¬ 
vising the administration of designated 
portions of the State plan. The Depart¬ 
ment believes this is unnecessary’because 
State officials are in the best position to 
determine how such an apportionment 
is to be made since it will vary from State 
to State. In addition, the State plan¬ 
ning councils may earmark funds and 
•designate the appropriate State agency 
to achieve the goals and objectives of the 
State plan. 

The Department has reviewed the com¬ 
ments recommending that an Indian 
tribal organization be a designated State 
agency under certain conditions 
(§ 1386.3). It is the Department’s belief 
that sufficient authority is available to 
the States to make this determination. 
Sections 132(b) and 133(b) of the Act 
provide for participation of more than 
one State agency in the administration 
of the State plan and the apportionment 
of the State allotment in a manner 
which, to the satisfaction of the Secre¬ 
tary, is reasonably related to the respon¬ 
sibilities assigned to such agencies. 

One recommendation received was 
that the requirement for, an identified 
program unit (§ 1386.4) be deleted. Four 
others requested a definition of the term 
“program unit.” The Department be¬ 
lieves it necessary for efficient and effec¬ 
tive administration of the State plan 
that an office and officer of the desig¬ 
nated State agency be assigned as re¬ 
sponsible for the day-to-day operations 
of the program. Therefore, no change 
has been made in the regulations. How¬ 
ever, guidelines will provide additional 
information regarding the duties and 
responsibilities of the program imit. 

Seven inquiries were received com¬ 
menting on the use of data from the 
Adult Disabled (Thild Program, Social 
Security Administration, for determining 
“need for services and facilities’’ in com¬ 
puting the allotment to the States 
(S 1386.10(b)). Suggested sources of in¬ 
formation included data from the Bureau 
of Education for the Handicapped, the 
niunber of beneficiaries receiving assist¬ 
ance under the Supplementary Security 
Income, and others. Another suggestion 
was that additional weight be given to 
rural States. The Department will look 
into these matters and others and issue 
in NPRM its suggestions for changes at a 
later date. 

In connection with the allotments, the 
Department received a number of In¬ 

quiries recommending that for States 
having an Indian population of 1 percent 
or more $50,000 be added to the allotment 
of such State for planning, provision of 
service and construction of facilities for 
the Indian developmentally disabled 
population. This suggestion is inappropri¬ 
ate in view of section 132(a)(1)(A) of 
the Act which specifies the allotment 
criteria which must be used. The De¬ 
partment also takes the view that those 
criteria do encompa.ss such concerns, 
whereas a fixed sum of additional money 
would not necessarily have any rele¬ 
vance to actual needs. 

C3arificati(Hi was requested for “devel¬ 
oping and implementing plans designed 
to eliminate inappr(H>riate placement in 
institutions’’ and what actions were ex¬ 
pected from the State. (§ 1386.12(a)) 
Another letter asked if “community 
alternatives” are considered to be part of 
deinstitutionalization plans. The Depart¬ 
ment believes ccaiununity alternatives 
are, within certain limitations, a part of 
the deinstitutionalization plan but not 
all community programs directly affect 
the institutional population. Tlie Depart¬ 
ment believes that guidelines are more 
appropriate for dealing with this com¬ 
plex issue because of the numerous pos¬ 
sible ways of meeting the requirement 
for deinstJtutionalization. It is not pos¬ 
sible to anticipate all such approaches to 
the problem. Guidelines will, therefore, 
provide the necessary flexibility. The De¬ 
partment believes that the establishment 
of community alternative programs for 
Uiose inappropriately placed develop¬ 
mentally dibbled persons in institutions 
is a suitable item to be included in the 
State deinstitutionalization plan (sec¬ 
tion 133(b) (20). of the Act and S 1386.43 
of the regulations). FurUier, the expend¬ 
itures for this purpose are allowable for 
inclusion in the percentage of Federal 
funds that must be spent for deinstitu- 
tionalizatlon (section 132 of the Act and 
§ 1386.12 of the regulations). 

Two inquiries were received regarding 
S 1386.12(d)—^Expenditures for proper 
and efficient administration of the State 
plan. One pointed out an apparent con¬ 
tradiction between Sections 133(d) and 
103 of the Act. Section 103 of the Act 
sets forth the Federal share for allot¬ 
ments imder Part C (the basic formula 
grant program) which may not exceed 
75 percent, except for projects located in 
poverty areas which may go up to 90 
percent of the costs. Section 133(d) lim¬ 
its the Federal share to 50 percait of the 
cost of administration but not more than 
5 percent of the State’s allotment or 
$50,000, whichever is less. In addition, 
section 133(d) (2) sets a baseline date of 
June 30, 1975 for the level of State ex¬ 
penditures for gaministration of the 
State plan below which the State may 
i)ot go if it is to receive Federal funds 
for this purpose. One State noted that 
this requirement, and the 5 percent limit 
mentioned above, would result in the loss 
of Federal funds to the State because of 
resulting changes that would have to be 
made in its accounting and fiscal policies 
and procedures. The D^mrtment cannot 
change the law. However, it will ccmsider 
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the need for possible legislative amend¬ 
ments. 

One commenter asked, in effect, if it 
was mandatory for the State to request 
fimds under this subsection of the law. 
Such expenditures could be paid for en¬ 
tirely by State funds, ther^y releasing 
Federal fimds for other purposes of the 
program, i.e., planning, provision of 
services, and construction of facilities. 
In this connection, another comment 
pointed out that the Act does not specify 
that the “designated State agency” 
would make the request, but rather that 
“the State” would. Section 1386.12(d) 
(1) has, accordingly, been changed to 
comply with the Act (section 133(d)). 

Comments from two other sources rec¬ 
ommended that § 1386.16(d) contain au¬ 
thority to resolve conflicts arising be¬ 
tween the State council and State 
administering agencies and that the 
State plans specifly a method by which 
these differences would be satisfled. The 
Department believes that this is pri¬ 
marily a matter that must be resolved 
at the State level, and that the key to 
successful planning and administration 
will depend upon the establishment of a 
clear relationship between the State 
planning council and the designated 
State agency. This can be accomplished 
best If the two groups have an open line 
of communication and a clear delinea¬ 
tion of responsibilities. The Department 
has confldence in the ability of the State 
governments to operate their programs. 

Five comments dealt with § 1386.16(b) 
in slightly varying ways. One wanted the 
regulations to require that the State have 
a method for resolving differences be¬ 
tween the council and the State agency 
(ies), but did not want the method to be 
specifled. Two recommended that the 
council review at least annually the ac- 
tivites of the State for compliance. One 
suggested that it be the actions of the 
designated State agency that would be 
reviewed for compliance. All suggested 
mandatory annual reports. 

The Department believes the require¬ 
ment of a report of results of the review 
goes beyond the intent of the Act (sec¬ 
tion 135(b)). Rather, the council must 
report that it has reviewed the actions 
of the State for the purposes of deter¬ 
mining if the State is complying with 
the requirements of the plan (and Its 
design for implementation). It will so re¬ 
port In the annual State plan revision. 
But the Department believes it is not 
the intent of the Act to require the coun¬ 
cil to report the results of the review. 
States are expected to be able to resolve 
problems identified. 

Furthermore, the council is empow¬ 
ered to make such a review at any time 
it has reason to believe the State may 
not be in compliance with its plan, and 
may, at any time, at its own discretion, 
report results of the review to the Secre¬ 
tary. 

As a consequence of this interpreta¬ 
tion, the regulation (§ 1386.16(b)) has 
been revised to require an aimual re¬ 
view, and to make the report of the re¬ 
sults of the review optional with the 
Council. 

Two comments registered dlsaK>olnt- 
ment with the lack of standards t<x 
services for developmentally disabled 
people. Tlie Departanent has let a con¬ 
tract to study this matter as mandated 
by the Act. Standards will be published 
In the Federal Register upon comple¬ 
tion of the study, and acceptance by the 
Department, as Indicated In the pre¬ 
amble to the NPRM on August 30. (See 
Appendix to this document). 

It was recommended that § 1386.17 of 
the regulations set forth the require¬ 
ments applicants must follow in cmn- 
plying with the provisions of the Na¬ 
tional Environmental Policy Act and the 
National Historic Preservation Act. It is 
the Department’s policy to include In the 
regulations only those provisions which 
are requirements of the statute and to 
avoid putting additional requirements 
on the States. Oiu* purpose is to avoid 
undue burdens on the States, and is 
based on our belief that the regulation 
is specific enough. Information relative 
to interpreting or providing alternatives 
to the regulations are best handled in 
the guidelines. 

It was recommended that the Depart¬ 
ment delete the reference to the occu¬ 
pancy classification of the building under 
the Life Safety Code (§ 1386.17(b) (D 
(ii)) because the requirements are too 
restrictive. The Department does not 
concur with the suggestion because it 
has been our experience that this is the 
best available standard, although not 
entirely satisfactory. Upon completion 
of several studies now underway to up¬ 
date the code, the Department will re¬ 
examine its position. 

The Department concurs with the rec¬ 
ommendation to delete the requirement 
that hot water shall not exceed 110 de¬ 
grees Fahrenheit (§ 1386.17(b) (3)). The 
Department believes this requirement is 
inappropriate for some community liv¬ 
ing and transitional training arrange¬ 
ments since not all developmentally dis¬ 
abled persons need such protection. The 
basis of this change reflects the Depart¬ 
ment’s best judgment that the require¬ 
ment is too restrictive and is not con¬ 
sistent with cmrent normalization prin¬ 
ciples. 

Rather than require tliat site location 
be “community based,” as requested, the 
regulations (§ 1386.17(b) (1) (iii)) have 
been amended to read: “The site of any 
facility shall meet the criteria estab¬ 
lished by the designated State agency 
.for construction.” This will allow the 
Suites to develop suitable rules for the 
various types and kinds of facilities that 
may be constructed under the Act. This 
removes Federal requirements that 
might limit States’ abilities to make rea¬ 
sonable judgments since they are now 
charged with the responsibility for the 
construction program. Should experi¬ 
ence indicate to the Department the ne¬ 
cessity for greater specificity, the matter 
will be dealt with when the need arises. 

One inquiry regarding methods of 
evaluation (§ 1386.25) asked for clarifi¬ 
cation as to whether the State shall de¬ 
velop a system of evaluation in addition 
to the evaluation system to be developed 

by the Secretary. The answer is for the 
State to describe the system it is using 
until after the study by the Secretary is 
cmnpleted. Then the States will have six 
months to submit a time-phased plan for 
Implementing the system. This ap¬ 
proach conforms to section 110 of the 
Act. 

Detailed draft regulations were sub¬ 
mitted by a commenter for implementing 
the protection of employees’ interest in 
connection with deinstitutionalization 
plans (§ 1386.27), for specific use as a 
substitute for the proposed regulations 
which were thought to provide no guid¬ 
ance to the States nor to establish any 
specific requirements to implement. The 
Department has rejected this proposal 
because, after careful consideration and 
in cooperation with the Department of 
Labor, it is the Department’s belief toat 
the best way to de^ with this problem Is 
in guidelines. It is the Department’s pol¬ 
icy to include in regulations essentially 
those provisions which are requirements 
of the statute for the reasons stated 
above. The Developmental Disabilities 
Office in consultation with the Depart¬ 
ment of Labor will issue guidelines in¬ 
forming applicants as to how they will 
comply with these requirements. 

Recommendations that § 1386.29 be 
amended to include that “staff shall be 
responsible to the State council” have 
been accepted. ’This change will assure 
that adequate fimds will be made avail¬ 
able to the council for carrying out its 
responsibilities. The Department believes 
that this change complies with Congres¬ 
sional intent. (See Conference Report, 
supra p. 36.) 

Recommendations that a time limit be 
imposed im the State planning council 
for reviewing State plans (§ 1386.30), and 
that sanctions be imposed for failure to 
do so, were not accepted because the 
Department believes they are not appro¬ 
priate. Section 135 of the Act does not 
provide for sanctions, except for non- 
compliance or nonconformity. Therefore, 
the Department believes It lacks author¬ 
ity to implement such recommendations. 

A request was made that the phrase 
"review State plans ‘to the maximum ex¬ 
tent feasible’ ” (§ 1386.30) be deleted. 
This was not accepted because the stat¬ 
ute requires that this be done. (See sec¬ 
tions 133(b)(28) and 137(b)(3) of the 
Act.) 

A request was made that § 1386.30 be 
amended to read as fdllows: “The State 
plan shall provide, to the maximum ex¬ 
tent feasible, for an opportunity for prior 
review and comment by the State coun¬ 
cil of all State plans of the State which 
relate to programs affecting or having 
the potential to affect persons with de¬ 
velopmental disabilities.” (Words in ital¬ 
ics are suggested additions.) This would 
put the State on notice that programs 
other than just those currently provid¬ 
ing such services should serve the de¬ 
velopmentally disabled population of the 
State; e.g., transportation and housing 
programs. The Department does not be¬ 
lieve it is necessary to extend the regula¬ 
tion in order to serve the desired purpose. 
Section 133(b) (28) of the Act Is inter¬ 
preted by the Department to mean both 
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actual and potential effect since a service 
not now available to persons with devel¬ 
opmental disabilities, but which is needed 
by them, would affect them negatively. 

The Department rejected the request 
that all State programs submit their 
plans to the council for “prior coordina¬ 
tion of planning activities.” To the ex¬ 
tent that a State can work out such an 
arrangement, its planning will be en¬ 
hanced. But the Act does not authorize 
the imposition of such a possibly burden¬ 
some arrangement, and the laws govern¬ 
ing the other programs are not amended 
by this Act. The difflculties inherent in 
such a proposal were recognized when 
Congress included, in its mandate that 
the State council review other State 
plans, the phrase “to the maximum ex¬ 
tent feasible.” (See section 137 of the 
Act.) 

Tlie removal of some of the priorities 
stated in § 1386.41 was request^ on the 
basis that no criteria are provided. The 
Act, in section 109, however, requires the 
Secretary to promulgate regulations ap¬ 
plicable imiformly to all the States, pre¬ 
scribing the priorities for service and fa¬ 
cilities based on type of service, categories 
of persons to be served, and type of dis¬ 
ability. The regulations do set forth the 
factors to be used by the States for allo¬ 
cating funds. These are minimum re¬ 
quirements, believed by the Department 
to be responsive to the most Immediately 
pressing needs of persons with develop¬ 
mental disabilities, rather than, for ex¬ 
ample, basic reseai^ch, or long-postp>oned 
developmental activities. As the Depart¬ 
ment gains more experience, it may con¬ 
sider revising or elaborating on these 
priorities. 

One comment expressed concern that 
the regulations failed to mention the 
concept of “least restrictive alternatives” 
in connection with deinstitutionalization 
and the establishment of community al¬ 
ternatives (§§ 1386.42 and .43). The term 
“least restrictive alternatives” is not 
mentioned in the Act, and this concept 
is a very complicated and fluid subject 
at this time. For this reason, the Depart¬ 
ment believes it can best be dealt with in 
the guidelines because there are myriad 
possibilities, and flexibility is needed 
imtil a greater degree of agreement has 
been reached by all interested parties. 

The Department has not accepted the 
suggestion that the Section dealing with 
deinstitutionalization (§ 1386.42), and 
that the Section dealing with commu¬ 
nity alternatives (§ 1386.43) be combined. 
The basis for this nonacceptance is that 
sections 133(b) (22) and (23) of the Act 
require that planning be done for both. 
In addition, section 132(a) (4) of the 
Act requires the States to expend a 
specific portion of their allotments for 
deinstitutionalization. 

It was requested that the words “pro¬ 
vide for,” and “protective service” and 
“personal advocacy” in §5 1386.44 and 
.45, be defined. The Department believes 
the meaning of the words as used in 
sections 133(b) (21) and (22) of the 
Act are self-explanatory. 

There were two recommendations that 
§ 1386.45, concerning State plan re¬ 

quirements, be tied in with the protec- that failure to do so would result in the 
tlon and advocacy system (S 1386.70). Department’s allocating firnds to tribal 
The Department believes this to be in¬ 
appropriate because the statute is clear 
that the protection and advocacy sirstem 
is to be independent of existi^ State 
agencies providing treatment, services, 
or 4iabilitation to developmentally dis¬ 
abled persons. (See section 113 of the 
Act.) 

Three respondents were concerned 
about the Site’s ability to describe in 
the State plan the quality, extent and 
scope of services provided or to be pro¬ 
vided under other Federally-assisted pro¬ 
grams (§ 1386.46). They pointed out that 
data and information from these pro¬ 
grams are not regularly available in a 
form that readily lends itself to develop¬ 
mental dlsabiliUes planning, and that 
there might be some invasion of privacy 
of an agency’s client records. The De¬ 
partment believes that, as a result ofy 
a grant from the Developmental Dis¬ 
abilities Office, a model planning proc¬ 
ess has been developed which, among 
other things, indicates the availability 
of planning data, and provides a strat¬ 
egy to analyze data from other Federally- 
assisted programs. Training and tech¬ 
nical assistance in the use of this proc¬ 
ess has been provided to the States. The 
Department reiterates its comments ap¬ 
pearing in the preamble of the NPRM; 
Th« Department further believes that this 
(the fact that the Act is designed to assure 
that councils have the capacity for getting 
cros5-£^ency cooperation) requires th^t the 
State planning council and State agency{les) 
complement each other’s functions through 
effective working relationships. These regula¬ 
tions restate the statutory requirements to 
make it clear that planning council members 
and staff are required to review their own 
and other State plans, and that such analysis, 
as a component of a systematic planning 
process, contributes information on needs, 
actual and potential resources, and leads to 
the development of short-term objectives to 
meet long-term goals. It also contributes to 
the development of councU insight into the 
best methods to effect cross-agency coordi¬ 
nation to develop a reliable system of services 
for the developmentally disabled persons in 
the State. (See Appendix to this document.) 

The guidelines will provide additional in¬ 
formation and assistance to the States 
for obtaining and using these data. 

Another comment received, pertain¬ 
ing to S 1386.46, suggested that it re¬ 
flect the language of the Act, and that 
the States be allowed to decide what fac¬ 
tors to use in describing the extent of 
services to be provided. Other than indi¬ 
cating what quality, extent and scope of 
services are, the language is that found 
in section 133(b) (2) of the Act. In addi¬ 
tion to the factors listed in the regula¬ 
tions which are to be taken into account 
for “scope and extent of services,” pro¬ 
vision is made for the State to use “other 
relevant factors.” The Department be¬ 
lieves that the regulations do provide 
flexibility and that no changes are nec¬ 
essary in this section. 

It was recommended that the regula¬ 
tions require that the State plan spe- 
ciflcaUy identify and specify need for 
services and facilities for the Indian de¬ 
velopmentally disabled population, and 

governments to do their own planning 
and providing services. Unlike the Older 
Americans Act and scMne other statutes, 
there are no provisions in this legislation 
which would authorize such a require¬ 
ment. ITie State must, however, as part 
of its policies, establish planning policies 
for its Indian population as well as for 
other groups in the State. Furthermore, 
section 133(b) (11) of the Act provides 
that “special financial and technical as¬ 
sistance shall be given to areas of urban 
or rural poverty in providing services 
and facilities for persons with develop¬ 
mental disabilities who are residents of 
such areas.” Such special assistance ai>- 
plies to Indian populations residing in 
luban or rural poverty areas. 

It was suggested that language, or a 
new subsection, be added to § 1386.47 
which would require a habilitation plan 
(mly when services are provided by de¬ 
velopmental disabilities funds, and which 
would require coordination with other 
agencies using a habilitation plan. The 
Department believes that the proposed 
relations adequately cover these sug¬ 
gestions (See § 1386.1(b) (x)). 

In relation to §§ 1386.44 and -45, a 
definition of the term “provide for” cer¬ 
tain services was requested. The Depart¬ 
ment does not believe it advisable to de¬ 
fine services until the study of standards 
and quality assurance mechanisms, man¬ 
dated by Section 204 of the Act, has been 
completed. Definitions used in other 
Federal-State programs may be used in 
the meanwhile. 

However, to the question of the differ¬ 
ence between the meaning of “provide” 
and that of “provide for,” the response 
is that generally the word “provide” 
means that the grantee fiirnishes the 
service directly: and generally “provide 
for” means assuring the availability of 
a service, either by “providing” it di¬ 
rectly, or making certain that the serv¬ 
ice is “provided” by someone else. The 
Department believes, however, that the 
difference is seldom critical enough to 
warrant including these terms in § 1385.2. 

One writer urged that the form and 
reporting procedures for the individual 
habilitation plan not constitute a bur¬ 
den on small agencies. The law. section 
112, spells out the details of the content 
of the habilitation plan. 'The Department 
does not anticipate imposing on any 
agency any burden in developing, coor¬ 
dinating and revising habilitation plans 
beyond the requirements of section 112 
of the Act, and those reports needed by 
the State councils to carry out their man¬ 
date to evaluate the program. Since re¬ 
porting forms and procedures are essen¬ 
tially technical in nature, the Depart¬ 
ment believes that they are best left to 
guidelines. This will allow greater flexi¬ 
bility in dealing with purely adminis¬ 
trative and ministerial matters.' 

Section 1386.50 deals with the design 
for implementation of the State Plan. 
Comments were received from six agen¬ 
cies. four of which to<* exception to the 
State agencies’ option “to select from 
alternative strategies” the best method 
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to achieve goals and objectives as de¬ 
veloped by the State council. The re¬ 
maining two comments indicated that 
the Section gave control of developmen¬ 
tal disabilities fimds to the State agency, 
which control was formerly a respon¬ 
sibility of the State planning council. 
The Department believes no changes are 
required in the regulations as they carry 
out the Intent of Congress (Conference 
Report pages 28 and 33), and reafiBrms 
its position as stated on page 36584 of 
the Appendix, August 30,1976. 

Part 1386—Subpart B 

State Planning Council 

One letter stated that appointment of 
council members (§ 1386.61) by the Gov¬ 
ernor is contrary to its State law and 
recommended that the regulations be 
modified to take into account that sit¬ 
uation. There is not provision in the 
statute for such a waiver. Moreover, sec¬ 
tion 137(a) of the Act requires that the 
Governor appoint the council members. 
Thus, the Department has no choice in 
the matter. 

Another suggestion was that the State 
council should be independent and free 
from political influence, and offered five 
ways that this could be done. The De¬ 
partment believes the present regula¬ 
tions are adequate, and that the States 
should not be given additional require¬ 
ments that are not contained in the 
statute. 

The recommendation to delete “officers 
or directors of entity receiving fimds” 
was edited to omit “(flrectors” since this 
has no basis in the Act. The remaining 
limitation is imposed by Section 137(a) 
of the Act. 

In accordance with the Conference Re¬ 
port, p. 36, and as .suggested by two 
commenters, § 1386.62 has been amended 
to indicate that staff assigned to the 
council is to be responsible to the coun¬ 
cil. See previous discussion of Subpart A. 

Part 1386—Subpart C—Protection and 
Advocacy of Individual Rights 

Five respondents registered disap¬ 
pointment that the regulations contained 
no guidance or detailed provisions for 
States to follow in plannl^ and imple¬ 
menting the protection and advocacy 
S3rstem. The Department has reviewed its 
position stated in the preamble of the 
NPRM (See the AiH>endix to this docu¬ 
ment) , and believes that until more ex¬ 
perience is available in this program, it is 
best to allow the States as much flexibil¬ 
ity as possible in implementing their pro¬ 
tection and advocacy systems. Interim 
guidelines for the program have been is¬ 
sued by the Devdopmental Disabilities 
Office and the results will be carefully 
monitored and evaluated for updating. 
As deemed necessary, the Department 
may issue more detailed regulations 
later. However, until it has more experi¬ 
ence in this program, detailed require¬ 
ments beywid those already set forUi 
would, of necessity, be arbitrary. The De¬ 
partment is convinced that Its interpro- 
taticm of section 113 of the Act, and its 
implementation of that Section comport 
with the intent of Congress. 

Part 1386—Subpart D—Practice and 
Procedure for Hearings to States on 
Conforhity of Developmental Disa¬ 
bilities Plans to Federal Require¬ 
ments 

One major concern expressed about 
the next section of the regulations, Sub¬ 
part D, Hearings procedure, pertained to 
the omission of the State planning coun¬ 
cil from the list of those to receive a no¬ 
tice of hearing or opportunity for a hear¬ 
ing as required by section 135 of the Act. 
The r^ulations have been changed 
(§ 1386.90) to correct this oversight. 

Comments were received concerning 
§ 1386.111(c) (1) and (2) indicating that 
the proposed rule gives the Secretary’s 
delegate discretion as to whether toe 
allotment shall be authorized at all, or 
whether toe allotment will be limited to 
categories under or parts of, toe State 
plan not affected by such nonconformity. 
It was thought that this discretion un¬ 
dermines toe requirement that all State 
plans meet toe Federal requirements. In 
effect, according to toe writer, toe pro¬ 
posed rule states that the State plan 
must meet Federal requirements, but if 
it does not, toe State may still receive its 
allotment. The commenter also observed 
that: “Balanced against this is toe argu¬ 
ment that it is pointless to withhold ben- 
eflts from toe developmentally disabled 
who would be helped by a non-complying 
State plan.” It was suggested that section 
135(a) of toe Act affords toe degree of 
discretion described in § 1386.111 of toe 
regulations. If a State has no approved 
plan under section 133 of the Act b^ause 
the proposed plan is not in conformity 
with Federal requirements, no allotment 
would be made until toe plan had been 
corrected and approved. However, if toe 
State’s proposals under section 113 and 
Part B (protection and advocacy system, 
and university affiliated facilities) meet 
Federal requirements, they could be ap¬ 
proved. 

If, on toe other hand, a State is finally 
determined to be out of compliance with 
its approved plan, toe Secretary’s dele¬ 
gate would have the option of withhold¬ 
ing either all further funding or only 
that relating to toe offending provlslcms 
until toe noncompliance was corrected. 
These regulations are consistent with toe 
express language of section 135 of toe 
Act, and, therefore, toe Department 
makes no changes in this Section. 

It was recommended that “sign lan¬ 
guage” be Included i 1386.105(a) when 
testimony is given. ITiis will automati¬ 
cally be done, if needed. Just as interpre¬ 
ters may be used for cases involving for¬ 
eign languages. 

Part 1387—^Discretionary Grants 
Subparts A and B 

Comments were received from four 
agencies regarding toe grant programs, 
three pertaining to the university affil¬ 
iated program. The Department did not 
concur with the suggestion to Include 
“paraprofessional and career ladder 
programs” in i 1387.1(a) because toe 
D^artment believes it inappropriate for 
regulations, but it can be handled in toe 
guidelines. In response to a question 

about § 1387.4. toe regulation is proposed 
for toe purpose of Implementing what 
toe Department believes to be the C<hi- 
gressional purpose of section 122(b) of 
toe Act of giving priority to applications 
for programs which will provide services 
within the community rather than in an 
Institutional setting. Guidelines will pro¬ 
vide further details. 

Section 1387.22 has been amended, as 
suggested, to include “institutions of 
higher education, including community 
and junior colleges.” This change makes 
it clear that such colleges are eligible 
applicants for discretionary grants. 

Miscellaneous 

One agency requested that private 
profit-making agencies be made eligible 
for grants under the program. This 
would require an amendment to the leg¬ 
islation because toe Act authorizes only 
public and nonprofit agencies as eligible 
grantees (See section 145(a) of toe Act). 

In addition to the changes described 
above, other minor editorial and clarify¬ 
ing changes have been Included. 

Federal financial assistance extended 
under this i>art will be subject to the 
regulations at 45 cm Part 80 Issued by 
the Secretary of Health, Education, and 
Welfare, and approved by the President, 
to effectuate toe provisions of section 
601 of toe Civil Rights Act of 1964 (42 
U.S.C. 200d). The purpose is to conform 
to uniform Federal policies. 

Accordingly, the provisions of Pub. L. 
94-103, signed October 4, 1975 (Develop¬ 
mentally Disabled Assistance and Bill of 
Rights Act) are Implemented as set 
forth in the following regulations, which 
will become effective April 27. 1977. This 
period of time is considered necessary in 
order to allow toe States opportunity to 
make those revisions in their State plans 
consequent to the promulgation of these 
regulations. It is considered to be an 
adequate amount of time because toe 
regulations introduce few demands not 
specified in toe law. 

Accordingly, toe regulations as re¬ 
vised are hereby adopted, and the exist- 
Ing regulations at CJhapter IV of Title 
45 C!PR are revoked. 

Chapter IV of Title 45 of toe Code of 
Federal Regulations is amended by re¬ 
voking Part 416, and Chapter xm of 
Title 45 of toe Code of Federal Regrula- 
tions is amended by adding Part 1385, 
Part 1386, and Part 1387 as follows: 

PART 1385—GENERAL 
Sec. 
1385.1 Purpose of Act. 
1386.2 Terms. 
1386.3 Grants administrative require¬ 

ments. 
1386.4 Judicial review. 
1385.6 State control of operations. 
1385.6 Employment of handicapped indi¬ 

viduals. 
1386.7 Recovery. 
1386.8 Good cause for other use of facility. 
1385.9 Cooperative or Joint effort between 

States and agencies. 
1385.10 Awards. 
1386.11 Assurances regarding evaluathm 

system. 

Authobitt: Pub. L. 91-817; Pub. Xi. 94-l(NL 
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§ 1383.1 Purpose of Act. 
The purpose of the Act is to improve 

and coordinate the provision of services 
to persons with developmental disabili¬ 
ties and to establish a system for the 
protection and advocacy of rights for 
persons with developmental disabilities 
through: 

(a) Grants to assist the States in de¬ 
veloping and implementing a compre¬ 
hensive and continuing plan for identi¬ 
fying and meeting the needs of the de- 
velopmentally disabled; 

(b) Support of activities which con¬ 
tribute to improving the condition of 
persons with developmental disabilities; 

(c) Renovation and modernization of 
university affiliated facilities which dem¬ 
onstrate the provision of services for the 
demonstration and interdisciplinary 
training programs in university affiliated 
facilities; 

(d) Training specialized personnel 
needed for providing such services; 

(e) Provision of technical assistance 
in the establishment of services and fa¬ 
cilities for the developmentally disabled; 
and 

(f) Development and demonstration 
of new and improved techniques for pro¬ 
viding such services. 

To these ends. Federal financial assist¬ 
ance is available through (1) basic sup¬ 
port formula grants to States; (2) for¬ 
mula grants to States for effecting a sys¬ 
tem to protect and advocate the rights 
of developmentally disabled persons; (3) 
grants to university affiliated facilities 
and for satellite centers; and (4) grants 
to public and private nonprofit groups 
for demonstration projects and projects 
of national significance. 
§ 1383.2 Terms. 

(a) For purposes of Parts 1386 and 
1387, the terms below are defined as 
follows: 

(1) “Act” means the Developmental 
Disabilities Services and Facilities Con¬ 
struction Act, as amended by the Devel¬ 
opmentally Disabled Assistance and Bill 
of Rights Act; 

(2) “Construction” means (i) the con¬ 
struction of new buildings, acquisition, 
expansion, remodeling, and alteration of 
existing buildings, (ii) initial equipment 
for such buildings including medical and 
other transportation facilities, and (iil) 
architect’s fees in connection with an ap¬ 
proved project. Construction does not in¬ 
clude the cost of offsite improvements 
or the cost of the acquisition of land; 

(3) “Costs of administration and op¬ 
eration,” for purposes of Part 1387 of this 
chapter, means those administrative and 
operating costs of university affiliated fa¬ 
cilities which are necessary to support 
interdisciplinary training programs and 
demonstration facilities providing serv¬ 
ices to developmentally disabled persons. 
Eligible, costs shall be specified in guide¬ 
lines to be issued by the Secretary; 

(4) “Cost of construction” means the 
amount foimd by the Secretary to be 
necessary for the construction of a proj¬ 
ect. approved imder Parts 1386 and 1387 
of this chapter; 

(5) “Demonstration” means, for the 
purposes of Part 1387 of this chapter, 
(!) a pilot study or experimental attempt 
to provide more and better services than 
are available, for the purpose of testing 
or establishing standards or methods of 
service that are practicable and effective 
for general application in the develop¬ 
mental disabilities program; (ii) provi¬ 
sion of a special type of service in order 
to test its value and to provide informa¬ 
tion on costs, methods of administra¬ 
tion, methods of providing services, or 
techniques; or (iii) application 'n new 
settings of the results derived from pre¬ 
vious research or practice for the pur¬ 
pose of determining the effectiveness of 
new procedures; 

(6) “Developmental disability” means 
a disability of a person which (i) Is at¬ 
tributable to mental retardation, cerebral 
palsy, epilepsy, or autism; (ii) is attrib¬ 
utable to any other condition of a per¬ 
son found to be closely related to mental 
retardation because such condition re¬ 
sults in similar impairment of general 
intellectual functioning or adaptive be¬ 
havior to that of mentally retarded per¬ 
sons or requires treatment and services 
similar to those required for such per¬ 
sons; or (iii) is attributable to dyslexia 
resulting from a disability described in 
paragraph (a) (i) or (ii); (iv) originates 
before such person attains age eighteen; 
(V) has continued or can be exi>ected to 
continue indefinitely; and (vi) consti¬ 
tutes a substantial handicap to such per- 

' son’s ability to function normally in 
society; 

(7) “Director” means the Director of 
the Developmental Disabilities Office, 
Office of Human Development. 

(8) “Equipment,” for the purposes of 
construction under Parts 1386 and 1387 
of this Chapter, means those items which 
are necessary for the initial operation of 
the facility, but does not include supplies 
such as food, fuel, drugs, and paper; 

(9) “Exemplary services” means those 
• specialized services, including adapta¬ 
tion of generic services, for the diagnosis, 
treatment, education, training, habilita- 
tion, and care of persons with develop¬ 
mental disabilities, conducted in or in 
conjunction with a university affiliated 
facility (or satellite) for purposes of 
demonstration or training, which are of 
replicable high quality; 

(10) “Facility for persons with de¬ 
velopmental disabilities” means a facility, 
or a specified portion of a facility, de¬ 
signed primarily for the delivery of one 
or more services to persons with one or 
more developmental disabilities; 

(11) “Interdisciplinary training" 
means an integrated educational pro¬ 
gram utilized reciprocally by two or more 
disciplines each of which is knowledge¬ 
able about or possesses, in relationship to 
common fields of endeavor, a basic lan¬ 
guage, a core body of knowledge, certain 
relevant skills, and an understanding of 
the attitudes, values, and methods of 
partcipating disciplnes. Interdsciplinary 
training includes training with prac- 
ticums which enhance the skills of the 
trainee in collaboration with or comple- 
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menting the services rendered by mem¬ 
bers of other disciplines; 

(12) “National Advisory Council” 
means the National Advisory Council on 
Services and Facilities for the Develop¬ 
mentally Disabled; 

(13) “Nonprofit facility for persons 
with developmental disabihties” and 
“nonprofit private institution of higher 
learning” mean, respectively, a facility 
for persons with development disabili¬ 
ties and an institution of higher learning 
which are owned and operated by one or 
more nonprofit corporations or associa¬ 
tions no part of the net earnings of which 
inures, or may lawfully inure, to the 
benefit of any private shareholder or in¬ 
dividual; and the term “nonprofit private 
agency or organization” means an agency 
or organization which is such a corpora¬ 
tion or association or which is owned and 
op>erated by one or more of such corpora¬ 
tions or associations; 

(14) “P(HJUlation” as apphed to any 
State means the peculation of that State 
as determined by the most recent offi¬ 
cial estimates by the U.S. Department of 
Commerce made available to the Secre¬ 
tary; 

(15) “Project period” means tlie period 
of time, not exceeding three years, for 
which a project is approved for grant 
support with Federal funds. Such period 
may be extended by the Secretary beyond 
three years for a period not to exceed 
twelve months, and with or without ad¬ 
ditional fimding, in order to permit con¬ 
tinuation or completion of the same ap¬ 
proved project. The approval and support 
of a project for the maximum project pe- 
rlod shall not preclude additional sup¬ 
port of that project beyond such period 
if such support of the continued project 
is requested, evaluated, and approved on 
the same basis as a new or initial appli¬ 
cation in acordance with § 1387.22 of 
this chapter; 

(16) “Projects of national significance” 
means projects (i) designed to have a 
direct impact on developmental disabili¬ 
ties programs toroughout the country’; or 
(ii) having an objective or objectives 
which if achieved could be replicated or 
result in an improved delivery system for 
developmental disabilities services or af¬ 
fect national policies or standards; or 
(iii) involving activities to be conducted 
in a nvunber of sites in various parts of 
the country as part of a unified program; 

(17) “Public agency” means any State, 
unit of local government, combination of 
such States or units, or any department, 
agency, or instrumentality of any of the 
foregoing, including State institutions of 
higher education and hospitals, or any 
Indian tribal government; 

(18) “Satellite center” means an en¬ 
tity which is associated with one or more 
university affiliated facilities and which 
functions as a community or regional ex¬ 
tension of such university affiliated fa¬ 
cilities in the delivery of training, serv¬ 
ices, and programs to the developmen¬ 
tally disabled and their families, to per¬ 
sonnel of State agencies conceded with 
developmental disabilities, and to others 
responsible for the care of persons with 
developmental disabilities; 
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(19) "Secretary” means the Secretary 
of Health, Education, and Welfare, or a 
designee; 

(20) “Services for persons with devel¬ 
opmental disabilities” means specialized 
services or special adaptations of generic 
services directed toward the alleviation of 
a developmental disability or toward the 
social, personal, physical, or economic 
habilitatlon or rehabilitation of an indi¬ 
vidual with such a disability. Such serv¬ 
ices Include: Diagnosis, evaluation, treat¬ 
ment, personal care, day care, domiciliary 
care, special living arrangements, train¬ 
ing, education, sheltered employment, 
recreation, counseling of the individual 
with a developmental disability and of 
his family, protective and other social 
and socio-legal services, information and 
referral services, follow-along services, 
and transportation services necessary to 
assure delivery of services to persons of 
all ages with developmental disabilities; 

(21) "State” means the several States, 
the District of Columbia, Puerto Rico, the 
Virgin Islands, Guam, American Samoa, 
and the Trust Territory of the Pacific Is¬ 
lands; 

(22) "State agency(ies)” except for 
the purpose of Part 1386, Subpart C 
means the State agency or agencies des¬ 
ignated in the State plan to administer 
or supervise the administration of all or 
designated portions of the State plan; 

(23) “State agency for construction^’ 
means the sole State agency designated 
to administer or supervise the ad¬ 
ministration of grants for construction 
of facilities for the developmentally dis¬ 
abled imder the State plan; 

(24) “State plan” means the document 
or documents submitted by the State to 
comply with the requirements for par¬ 
ticipation under Parts 1386 and 1387 of 
this chapter; 

(25) "State planning council” (re¬ 
ferred to alternately as “State coimcil” or 
"council”) means that body, the members 
of which are appointed by the Gk>vemor, 
which is responsible for supervising the 
development of comprehensive planning 
for persons with developmental disabil¬ 
ities, monitoring of the plan, and evalu¬ 
ating its results, and which serves as an 
advocate for persons with developmental 
disabilities; 

(26) "Substantial handicap” means a 
physical or mental disability or both of 
su^ severity that, alone or in connection 
with social, legal, or economic (xm- 
straints, it requires the provision of spe¬ 
cialized services over an extended period 
of time directed toward the individual’s 
social, personal, phsrsical, or economic 
habilitatlon or rehabilitation; 

(27) “Technical assistance” means the 
furnishing of consultative, technical, 
and informational services to States, lo¬ 
cal or other public or private agencies, 
organizations, or individuals in matters 
pertaining to planning, provision of serv¬ 
ices, construction of facilities, and the 
organization and management of fa¬ 
cilities and programs for developmentally 
disabled persons; 

(28) "Title” (except when it refers to 
the Code of Federal Regulations) means 
a fee simple, or such other estate or inter¬ 
est (including a leasehold on which the 

rental does not exceed 4 per centum of 
the value of the land) as the Secretary 
finds sufficient to assure for a period of 
not less than fifty years undisturbed use 
and possession for the purposes of con¬ 
struction and operation of the project; 

(29) "Univei^ty affiliated facility” 
means a public or other non-profit facil¬ 
ity which is associated with, or is an inte¬ 
gral of, a college or \mlverslty, which 
aids in demonstrating the provision of 
specialized services for the diagnosis and 
treatment of persons with developmental 
disabilities, and which provides educa¬ 
tion and training (including interdisci¬ 
plinary training) of personnel needed to 
render servces to persons with develop¬ 
mental disabilities; 

(30) “Urban or rural poverty area” 
means a census tract, census country di¬ 
vision, or minor civil division, as applica¬ 
ble, in which a percentage (which is at 
least the percentage determined in ac¬ 
cordance with the following sentence) of 
the residents have incomes below the 
poverty level, as defined by the Secretary 
of Commerce. The percentage referred to 
in the preceding sentence shall be derived 
so that the total population of such areas 
as a percent of the population of the 
United States is equal to the total popu¬ 
lation of the United States with incomes 
below such poverty level, as a percent of 
the total population of the United States, 
plus five percent. 

(31) “Volimteer” means a person who 
provides a service on a non-pald basis, 
except for reimbursement of actual ex¬ 
penses, and who works in concert with 
other services toward shared objectives 
on an individutd or group assignment. 

§ 1385.3 Grants administrative require¬ 
ments. 

(a) ’The provisions of 45 CPR Part 74, 
establishing tmiform administrative re¬ 
quirements and cost principles for grants 
to State and local governments, shall ap¬ 
ply to all grants fimded tmder Parts 1386 
and 1387 of this chapter. 

(b) Attention is caUed to the applica¬ 
bility, as cited therein, of the provisions 
of the following parts of 'ntle 45 CFR 
to grants funded under Parts 1386 and 
1387 of this chapter: 
45 CPR Part 16—^Department Orant Appeals 

Process 

46 CFR Part 46—Protection of Human Sub¬ 

jects 
46 CFR Part 76—Informal Grant Appeals 

Proced\ires, Subpart A—^Indirect Coet Ap¬ 

peals 

45 CFR Part 80—^Nondiscrimination under 

Programs Receiving Federal Assistance 

through the Department of Health, Educa¬ 

tion. and Welfare—Effectuation of Title 

VI of ChvQ Rights Act of 1964 
46 CFR Part 81—Practice and Procedure for 

Hearings under Part 80 of this Title. 

(c) Each recipient of assistance under 
these Parts shall keep records (1) which 
fully disclose (i) the amount and dispo¬ 
sition by such recipient of tha proceeds 
of such assistance. (U) the total cost of 
the project or undertaking In connection 
with which such assistance is given or 
used, and (iii) the amount of that por¬ 
tion of the cost of the project or under¬ 
taking supplied by other sources, and (2) 

such other records as will facilitate an 
effective audit. 

S 1385.4 Judicial review. 

If any State is dissatisfied with the 
Secretary’s action under § 1386.2 or 
i 1386.15 such State may appeal to the 
United States Court of Appeals for the 
circuit in which such State is located, 
by filing a petition with such court with¬ 
in sixty days after such action, in ac¬ 
cordance with 42 U.S.C. 2694. 

§ 1385.5 State control of operations. 

Except as otherwise specifically pro¬ 
vided, nothing in Parts 1386 and 1387 of 
this chapter shall be construed as con¬ 
ferring on any Federal officer or em¬ 
ployee the right to exercise any super¬ 
vision or control over the administration, 
personnel, maintenance, or operation of 
any facility for persons with develop¬ 
mental disabilities with respect to which 
any funds have been or may be expend¬ 
ed imder these parts. 

§ 1385.6 Employment of handicapped 
individuals. 

As a conditicm for the receipt of finan¬ 
cial assistance tmder Parts 1386 and 1387 
of this chapter each recipient of such as¬ 
sistance shall take affirmative action to 
employ and advance In employifient 
qualified handlctmped individuals on the 
same terms and conditions required with 
respect to the employment of such in¬ 
dividuals by the provisions of sections 
503 and 504 of the Rehabilitation Act of 
1973 which govern emplojmient (a) by 
State rehabilitation agencies and reha¬ 
bilitation facilities, and (b) imder Fed¬ 
eral contracts and subcontracts. 

§ 1385.7 Recovery. 

The State council shall promptly notify 
the Secretary in writing if, any time 
within 20 yeans after the completion of 
construction, any facility which received 
funds under Part 1386, Subpart A and 
Part 1387, Subpart A of this (ffiapter is 
sold or transferred to any person, agency, 
or organization not qualified to file an 
application under the Act or not ap- 
l»nved as a transferee by the State 
agency; or (b) ceases to be a public or 
other nonpnffit facility for persons with 
developmental disabilities. Unless there 
is good cause, in conformance with 
§ 1385.8. for releasing the applicant <h: 
other owner from obligation to (xmtinue 
such facility as a facility for develop¬ 
mentally disabled persons, the United 
States Shan be entitled to recover from 
either the transferor or the transferee 
(or, in the case of a facility which has 
cea^ to be a public or other imnprofit 
facility for persons with developmental 
disabilities, from the owners thereof) an 
amount bearing the same ratio to the 
then value (as determined by the agree¬ 
ment of the parties or by action brought 
in the district court of the United States 
for the district in which the facility is 
situated) oi so much <ff such facility as 
constituted an aimroved project or proj¬ 
ects, as the amount ot the Federal 
participatkm bore to the cost of the 
constructkm of such project or projects. 
Such right of recovery shall not con- 
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stitute a lien upon such facility prior to ' 
judgment. 

§ 1385.8 Good cause for other use of 
facility. 

If, within 20 years after completion of 
any construction for which a construc¬ 
tion grant under the Act has been made, 
the facility shall cease to be a public or 
nonprofit facility for persons with de¬ 
velopmental disabilities, the Secretary in 
determining whether there is good cause 
for releasing the applicant or other owner 
of the facility from the obligation to con¬ 
tinue such facility as a public or other 
nonprofit facility for persons with de¬ 
velopmental disabilities, shall take into 
consideration the extent to which: 

(a) The facility will be devoted by the 
applicant or other owner to use for an¬ 
other public purpose which will promote 
the purposes of the Act; or 

(b) There are reasonable assurances 
that for the remainder of the 20 year 
period other facilities not previously 
utilized for the care of persons with de¬ 
velopmental disabilities will be so utilized 
and are substantially equivalent in na¬ 
ture and extent for such purposes. 

§ 1385.9 Cooperative or joint effort be¬ 
tween States and ageneies. 

An application providing for partici¬ 
pating In a joint effort between States 
or among public or private agencies, or 
by any combination of such entitles, shall 
be in accordance with the agreements in 
writing between the entities involved. 

§ 1385.10 Awards. 

All awards under Parts 1386 and 1387 
of this chapter shall be in writing and 
shall set forth the amount awarded. 
Awards imder Part 1387 of this chapter 
shall also specify the project period for 
which support is contemplated. 

(a) Federal financial participation 
shall be available irnder Parts 1386 and 
1387 of this chapter only for those activ¬ 
ities approved in the grant award and 
only in the total amount approved in the 
award. 

(b) Under Part 1386, Subpart A of this 
chapter. Federal financial participation 
may be available in expenditures made 
imder the State plan including expendi¬ 
tures for the State council and the ad¬ 
ministration of the State plan, in accord¬ 
ance with applicable State laws, rules, 
regulations, and standards governing ex¬ 
penditures by State and local agencies. 
The cost of acquiring land for a con¬ 
struction project xmder Parts 1386 and 
1387 is not eligible for Federal financial 
participation. As a condition for Federal 
financial participation, the annual re¬ 
vision of the State plan and other re¬ 
quired reports must be submitted by the 
State planning council and approved by 
the Secretary. 

§ 1385.11 Assurances regarding evalua¬ 
tion sjrstem. 

(a) Within six months after the devel¬ 
opment by the Secretary of an evaluation 
system in accordance with the Act, as 
a condition to the receipt of Federal fi¬ 
nancial assistance imder Parts 1386 and 
1387 of this chapter, each State shall 
submit to the Secretary a proposal for 

a time-phased method of implementing 
the system. Proposals shall be submitted 
in the form and at the time set forth in 
guidelines which will be issued by the 
Secretary. 

(b) Within two years after the date of 
the development of such a system, each 
State shall provide assurances satisfac¬ 
tory to the Secretary that the State is 
using such a system. 

PART 1386—FORMULA GRANT 
PROGRAMS 

Subpart A—^Tba State Plan 

Oeneral 
Sec. 
1386.1 Purpose and assiu«nces. 
1386.2 Plan submission and approval. 
1386.3 Designation of State agency(ies) 

for administration. 
1386.4 Identification of administrative 

program unit. 

Allotments, Federal Share, and Payments 

1386.10 Allotments to States. 
1386.11 Reallotment of funds. 
1386.12 Conditions on uses of allotments. 
1386.13 Federal share. 
1386.14 Nonduplication. 
1386.15 Payments for planning, adminis¬ 

tration, services, and construc¬ 
tion. 

1386.16 IVlthholdlng of payments. 
1386.17 Standards for services and con¬ 

struction of facilities. 

State Plan Requirements—Methods of 
Administration 

1386.20 Methods of administration. 
1386.21 Personnel administration. 
1386.22 Fiscal administration. 
1386.23 Special financial and technical as¬ 

sistance to poverty areas. 
1386.24 Reports. 
1386.25 Methods of evaluation. 
1386.26 Use of volunteers. 
1386.27 Protection of employees* Interests. 
1386.28 Membership of State planning 

council. 
1386.29 Identification of State planning 

council staff. 
1386.30 Review of all other State plans. 
1386.31 Review of State plan. 

Provision or Services and Construction or 
Facilities 

1386.40 Goals and objectives. 
1386.41 Allocation of grant funds based on 

State priorities. 
1386.42 Deinstitutionalization. 
1386.43 Establishment of community pro¬ 

gram alternatives to institution¬ 
alization. 

1386.44 Early screening, diagnosis, and 
evaluation. 

1386.45 Counseling, program coordination, 
advocacy, follow-along, and pro¬ 
tective services. 

1386.46 Quality, extent, and scope of serv¬ 
ices being provided or to be 
provided. 

1386.47 HabUltatlon plans. 
1386.48 Program for construction of facu¬ 

lties. 
1386.49 Opportunity for appeal and hear¬ 

ing. 
Design for Implementation 

1386.50 Design for Implementation of 
State plan. 

Subpert B—Stete Planning Council 

1386.60 Role of State planning councU. 
1386.61 Establishment of State planning 

councU. 

Sec. 
1386.62 Adequate staff. 
1386.63 Duties of the State planning 

councU. 

Subpart C—Protection and Advocacy of 
Individual Rl^te 

1386.70 State system for protection and ad¬ 
vocacy of Individual rights. 

Subpart D—Practice and Procedure for Hearings 
to States on Conformity of Developmentei Dis¬ 
abilities Plans to Federal Requirements 

General 

1386.80 Definitions. 
1386.81 Scope of rules. 
1386.82 Records to be public. 
1386.83 Use of gender ahd number. 
1386.84 Suspension of rules. 
1386.85 Filing and service of papers. 

Preliminary Matters—Notice and Parties 

1386.90 Notice of hearing or c^portunity 
for hearing. 

1386.91 Time of hearing. 
1386.92 Place. 
1386.93 Issues at hearing. 
1386.94 Request to participate in hearing. 

Hearing Procedures 

1386.100 Who presides. 
1386.101 Authority of presiding officer. 
1386.102 Rights of parties. 
1386.103 Discovery. 
1386.104 Evidentiary purpose. 
1386.105 Evidence. 
1386.106 Exclusion from hearing for mis¬ 

conduct. 
1386.107 Unsponsored written material. 
1386.108 Official transcript. 
1386.109 Record for decision. 

Postbearing Procedures, Decisions 

1386.110 Posthearing briefs. 
1386.111 Decisions following hearing. 
1386.112 Effective date of decision by Sec¬ 

retary's delegate. 

Authortty: Pub. L. 91-517; Pub. L. 94-103. 

Subpart A—The State Plan 

General 

§ 1386.1 Purpose and assurances. 

(a) GeneraZ. Any State wishing to take 
advantage of Federal financial assistance 
under this Subpart must have a State 
plan approved annually by the Secre¬ 
tary. 

(b) Form and content. The State plan, 
which is to be prepared by the desig¬ 
nated State agency(les) in accordance 
with supervision provided by the State 
Council, shall contain, In the form pre¬ 
scribed by the Secretary, a specific de¬ 
scription of the State’s program, the 
plans and policies to be followed in carry¬ 
ing out the program, a descrhition of the 
planning process as developed by the 
State council and utilized in developing 
the program, and such other informa¬ 
tion as prescribed by the Secretary. 
Basic principles for the plaiming proc¬ 
esses cmd suggested alternative models 
will be described in guidelines Issued by 
the Secretary. The State plan shall con¬ 
sist of the following parts which shall be 
amended, reafiOrmed, or updated annu¬ 
ally as applicable: 

(1) A part setting forth data necessary 
to comply with assurances required in 
the Act, and all regulations, policies, and 
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procedures which shall be established by 
the Secretary; 

(2) A part which describes the State 
goals, annual objectives to achieve the 
goals, priorities, evaluation methods, and 
the rationale for annual changes; 

(3) A part containing measurable ob¬ 
jectives and strategies (i) to reduce and 
eventually eliminate inappropriate in¬ 
stitutional placement of people with 
developmental disabilities; and (11) to 
improve the quality of care and state of 
surroundings of persons for whom in¬ 
stitutional care is appropriate; 

(4) A part containing a design for im¬ 
plementation of the plan as set forth in 
§ 1386.50; and 

(5) A part containing the following 
assurances: (1) Authority of the State 
agency (ies): The State plan shall certify 
that the State agency (ies) has authority 
to administer or supervise the admin¬ 
istration of all or portions of the State 
plan, and that nothing in the State plan 
is inconsistent with State law; 

(ii) Funds made available to other 
agencies: (A) Part of the funds paid to 
the State will be made available to other 
public agencies or other nonprofit pri¬ 
vate agencies, institutions, and organiza¬ 
tions for the purposes of carrying out the 
Act; (B) Such funds Shan be expended in 
accordance with State procedm'es and 
standards and in accordance with the re¬ 
quirements contained in these regula¬ 
tions and policies established by the 
Secretary; 

(ill) State participation in carrying 
out the State plan; TTiat there wiU be 
reasonable State financial participation 
in the cost of carrying out the State plan. 
Reasonable State participation shall in¬ 
clude evidence of the following: (A) 
That there is an organizational unit re¬ 
sponsible for program administration; 
(B) That adequate staff is available for 
administration of the plan; and (C) That 
State appropriated funds will be used 
in part to support the activities included 
under the State plan; 

(iv) Anticipated contribution toward 
strengthening services: That the funds 
paid to the State will be used to make 
significant contribution toward 
strengthening services for persons with 
developmental disabilities in the various 
political subdivisions of the State, in 
order to improve the quality, extent, and 
scope of services. 

(V) Maintenance of effort: That funds 
paid the State under the State plan will 
be used to supplement and, to the ex¬ 
tent practicable, increase the level of 
fimds that would otherwise be made 
available for the purposes for which the 
Federal funds are provided, and not to 
supplant such non-Federal funds. Com¬ 
pliance with such assurance will be 
deemed to have been met if the aggrer 
gate level of State, local, and private 
non-profit funds available in the State 
for activities supported imder the ap¬ 
proved State plan is at least no lower 
for any fiscal year than it was for the 
immediately preceding fiscal year as re¬ 
ported in required financial reports, pro¬ 
vided that the Secretary may also take 
into consideration the extent to which 
the level of such funds for any fiscal year 

may have included emergency or other 
funds for an activity of a non-recurring 
natime; ' 

(vi) Hiunan rights and welfare of in¬ 
dividuals receiving services: That the 
human rights of all persons (especially 
those without familial protection) re¬ 
ceiving services under Parts 1386 and 
1387 of this chapter will be •protected; 

(vii) Services for persons imable to 
pay: That a reasonable volume of serv¬ 
ices will be fumidied to persons imable 
to pay therefor. As used in this section, 
“persons unable to pay therefor” in¬ 
cludes persons who are otherwise self- 
supporting but are unable to pay the 
full cost of needed services. Such serv¬ 
ices may be paid for wholly or partly out 
of public funds or contributions of indi¬ 
viduals and private and charitable or¬ 
ganizations, or may be contributed at the 
expense of the provider of services it¬ 
self. In determining what constitutes a 
reasonable voliune of services to persons 
unable to pay therefor, there i^all be 
considered the amount of services that 
may be available through generic agen¬ 
cies. The requirements may be waived if 
it is demonstrated to the satisfaction of 
the State agency, subject to subsequent 
approval by the Secretary, that to fur- 
nii^ such services is not feasible finan¬ 
cially; 

(vill) Financial support for facilities: 
That adequate financial support will be 
available to complete the construction 
of, and to maintain and operate the 
facility when such construction is com¬ 
pleted. Compliance with this assurance 
may be made by a showing from the 
grantee that adequate funds are or will 
be on deposit in a bank, or that program 
income from services provided is or will 
be adequate, or that State and local 
funds will be made available for mainte¬ 
nance and operation upon completion of 
construction; 

(ix) Payment of construction workers; 
That all laborers and mechanics em¬ 
ployed by contractors or subcontractors 
in the performance of work on any con¬ 
struction project assisted with funds un¬ 
der this subpart and Subpart A, Part 
1387 of this Chapter will be paid at 
rates not less than those prevailing on 
similar construction in the locality as 
determined by the Secretary of Labor 
in accordance with the Act of March 3, 
1931 (40 U.S.C. 276a-276a-5, known as 
the Davls-Bacon Act); and the Secretary 
of Labor shall have with respect to the 
labor standards specified in this para¬ 
graph the authority and functions set 
forth in Reorganization Plan Numbered 
14 of 1950 (15 PR 3176; 5 U.S.C. Appen¬ 
dix) and section 2 of the Act of June 13, 
1934 (40 U.S.C. 276c); and 

(x) Compliance with assurance for 
habilitation plans for developmentally 
disabled persons: Each State receiving 
an allotment under this Subpart after 
September 30, 1976, shall satisfactorily 
assure the Secretary that each program 
(including programs of any agency, facil¬ 
ity, or project) which receives fimds from 
the State’s allotment under this Subpart 
has in effect for each developmentally 
disabled person who receives services 
from or under the program a habilitation 

plan and that such plans are reviewed 
annually. 

(6) A part containing those require¬ 
ments in §§ 1386.20 through 1386.49. 

§ 1386.2 Plan submission and ap¬ 
proval. 

(a) The State plan (and its annual 
revisions) shall be submitted by the 
chairperson of the State council to the 
Secretary 60 days prior to the fiscal year 
for which the plan is applicable. 

(b) Failure to submit an approvable 
plan or annual revision prior to the fiscal 
year for which the plan is applicable 
shall result in the loss of Federal finan¬ 
cial participation in the cost of expendi¬ 
tures during the period of the fiscal year 
for which an approvable plan or annual 
or other revision has not been submitted. 

(c) Any State plan, amendment, or 
revision meeting the requirements of the 
Act, this Subpart, and performance 
standards to be issued by the Secretary 
shall be approved. 

(d) Final disapproval of any State 
plan or annual or other revision shall be 
determined by the Secretary; except that 
no State plan or any revision thereof 
shall be finally disapproved until after 
the State has been given reasonable 
notice and opportunity for a hearing in 
accordance with Subpart D of this part. 

(e) In accordance with the Office of 
Management and Budget Circular A-95, 
the Governor shall be given an oppor¬ 
tunity to review and conunent on the 
State plan, plan amendments, and re¬ 
lated material, except for periodic 
statistical, or budget, and other fiscal 
reports. The Office of the Governor shall 
have 45 days to review such plan mate¬ 
rial prior to its submission to the Secre¬ 
tary. Any comments made shall be trans¬ 
mitted to the Department with the 
documents. 

§ 1386.3 Designation of State agen- 
cy(cies) for administration. 

(a) The State plan shall name the 
designated State agency (ies) which shall 
administer all or designated portions of 
the State plan: provided, that a sole 
State agency is to be designated for ad¬ 
ministering or supervising the adminis¬ 
tration of errants for construction. 

(b) If the State plan designates more 
than one State agency to administer the 
State plan, it shall set forth the portion 
of the program for which each State 
agency is responsible. 

(c) The State may apportion its allot¬ 
ment among such agencies in proportion 
to the re^onsibilities assign^ to such 
agencies for carrying out activities ap¬ 
proved under the State plan. Funds so 
apportioned may be combined with other 
State or Federal funds authorized to be 
spent for other purposes, provided the 
purpose of the State plan will receive 
proportionate benefit from the combina¬ 
tion. 
§ 1386.4 Ideiftification of administrative 

program unit. 

The State plan shall provide for and 
identify a program unit within the 
designated State administering agency, 
which has primary responsibility fbr 
proper and efficient administration of the 
State plan. 
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Alloticents, Federal Share, and 
Paticents 

§ 1386.10 Allotments to States. 
The allotment to the several States 

shall be computed by the following 
formula: 

(a) Two-thirds on the basis of total 
population weighted by financial need 
determined by the relative per capita in¬ 
come as shown by data supplied by the 
U.S. Department of Commerce for the 
three most recent consecutive years for 
which satisfactory data are available. . 

(b) One-third on the basis of a need 
factor based on the ratio of beneficiaries 
in the State receiving benefits imder the 
Adult Disabled Child Program (section 
202(d) (1) (B) (il) of the Social Security 
Act) related to population of the State 
age 18-65 as bearing on the national 
total of such population weighted by the 
total population of the State. 

(c) For the Virgin Islands, American 
Samoa, Guam, and the Trust Territory 
of the Pacific Islands, the allotment in 
any fiscal year beginning July 1, 1975, 
shall not be less than $50,000. The allot¬ 
ment of each other State in any fiscal 
year shall not be less than the greater 
of $150,000, or the amount of the allot¬ 
ment received by the State for the fiscal 
year ending Jime 30, 1974. 

(d) If the amoimt appropriated for 
State allotments for any fiscal year ex¬ 
ceeds $50,000,000, the minimum allot¬ 
ment of a State for such fiscal year shall 
be increased by an amount which bears 
the same ratio to the amount determined 
for such State as the difference between 
the amount so appropriated and the 
amount authorized to be appropriated 
for such fiscal year bears to $50,000,000. 

§ 1386.11 Reallotment of funds. 

The amount of an allotment to a State 
for a fiscal year which the Secretary 
determines will not be required by the 
State during the period for which it is 
available for the purpose for which al¬ 
lotted shall be available for reallotment 
by the Secretary from time to time, on 
such date or dates as may be fixed (but 
not earlier than thirty days after notice 
has been published of the Secretary’s 
intention to make such reallotment in 
the Federal Register), to other States 
with respect to which such a determina¬ 
tion has not been made, in proportion to 
the original allotments of such States 
for such fiscal year, but with such pro¬ 
portionate amount for any of such other 
States being reduced to the extent it ex¬ 
ceeds the sum the Secretary estimates 
such State needs and will be able to use 
dming such period; and the total of 
such reductions shall be similarly real¬ 
lotted among the States whose propor¬ 
tionate amounts were not so reduced. 
Any amount so reallotted to a State for 
a fiscal year shall be deemed to be a part 
of its allotment for such fiscal year. 

§ 1386.12 Conditions on uses of allot¬ 
ments. 

(a) For the fiscal year ending June 30, 
1976, not less than 10 per centum of each 
State’s allotment shall be expended for 
the purixise of assisting in developing 

and implanenting plans designed to 
eliminate inappropriate placement in in¬ 
stitutions of persons with developmental 
disabilities. For each succeeding fiscal 
year, 30 per centum of the State’s allot¬ 
ment shall be used for these purposes. 

(b) Designation of allotment for con¬ 
struction. The State plan shall specify 
the per centum of the State’s allotment 
in any fiscal year which is to be devoted 
to construction of facilities. Such per 
centum shall be not more than 10 per 
centum of the State’s allotment or such 
lesser per centiun as the Secretary may 
from time to time prescribe. 

(c) Sums allotted to a State in a fiscal 
year and designated by it for construc¬ 
tion and remaining unobligated at the 
end of such year shall r^ain available 
to such State for such purpose in the 
next fiscal year (and in such year only), 
in addition to the sums allotted to such 
State in such next fiscal year; except 
that if the maximum amount which may 
be specified for construction for a year 
plus any part of the amount so specified 
pursuant to such section for the preced¬ 
ing fiscal year and remaining unobligated 
at the end of such fiscal year is not suf¬ 
ficient to pay the Federal share of the 
cost of construction of a specific facility 
included in the construction program of 
the State, the amount specified for such 
preceding year shall remain available for 
a second additional year for the purpose 
of paying the Federal share of the cost of 
constniction of such facility. 

(d) Expenditures for proper and effi¬ 
cient administration of the State plan. 
(1) At the request of the State, a portion 
of the State’s allotment shall be made 
available by the Secretary to pay not 
more than one-half of the expenditures 
described in this paragraph for proper 
and efficient administration of the ap¬ 
proved State plan: Provided, That not 
more than 5 per centum or $50,000, 
whichever is less, shall be available for 
this purpose. (2) Payments under this 
section shall be made only on the condi¬ 
tion that expenditures from State ap¬ 
propriations for administration of the 
State plan shall not be less than State 
expenditures for the fiscal year ending 
June 30, 1975. (3) Costs identified in the 
approved State plan as necessary for the 
administration of the program shall not 
include costs applicable.to provision of 
services, planning or construction. 

§ 1386.13 Federal share. 
(a) Except as provided for in para¬ 

graph (b) of this section, the Federal 
share for a State may not exceed 75 per 
centiun of the expenditures incurred by 
the State imder the State plan. 

(b) In the case of any project, pro¬ 
gram, or activity located in an area 
within a State determined by the Secre¬ 
tary to Ite an urban or rural poverty area, 
the Federal share may not exceed 90 per 
centum of the expenditures incurred by 
the State und^r the State plan. 

(c) The non-Federal share of any 
project, program, or activity assisted by 
a grant under this Subpart may be pro¬ 
vided in kind. 

(d) For the purpose of determining 
the Federal share with respect to any ac¬ 

tivity, program, or project described in 
the State plan, expenditures on that ac¬ 
tivity. program, or project by a political 
subdivision of a State or by a nonprofit 
private entity shall be deemed to be ex¬ 
penditures by such State, subject to the 
condition that such expenditures may be 
included only when made by a political 
subdivision or nonprofit private agency, 
organization, or group to which the State 
agency has made available funds from 
Federal or State sources for carrying out 
the approved State plan for the fiscal 
year. 

§ 1386.14 Nonduplication. 
In determining the amount of any 

State’s Federal share of the expendi¬ 
tures incurred by it under its approved 
State plan, there shall be disregarded 
(a) any portion of such expenditures 
which are financed by Federal funds pro¬ 
vided under, any provision of the law 
other than this subpart, and (b) the 
amount of any non-Federal funds re¬ 
quired to be expended as a condition of 
receipt of such Federal funds, except as 
otherwise provided by statute enacted 
subsequent to the effective date of Pub. 
L. 94-103, December 18, 1975. 

§ 1386.15 Payments for planning, ad¬ 
ministration, services, and con¬ 
struction. 

(a) From each State’s allotment for a 
fiscal year under this subpart, the State 
shall be paid the Federal share of the ex¬ 
penditures, other than expenditures for 
construction, incurred during such year 
under its State plan approved under this 
part. Such payments shall be made from 
time to time in advance on the basis of 
estimates by the Secretary of the sums 
the State will expend under the State 
plan, except that such adjustments as 
may be necessary shall be made on ac¬ 
count of previously made underpayments 
or overpayments under this section. 

(b) (1) Payments for construction 
projects shall be made upon certification 
by the designated State agency for con¬ 
struction that, based upon its inspection, 
work has been performed upon a proj¬ 
ect. or purchases have been made in ac¬ 
cordance witti plans and specifications 
approved by the State agency and pay¬ 
ment of an installment is due. If the 
State is not authorized by law to make 
payments to the applicant, the payment 
shall be made directly to the applicant. 
Certification shall be submitted to the 
Secretary in such form and at such times 
as required. Pinal payment for a project 
shall be made only upon certification 
by the State agency authorized by State 
law and designated by the Governor to 
administer construction grants that ap¬ 
propriate, periodic, and final inspections 
have been made by appropriate authori¬ 
ties in the State and that all appli¬ 
cable construction standards and other 
aixilicable standards and codes have 
been met. 

(2) If the Secretary, after investiga¬ 
tion or otherwise, has reason to believe 
that any act (or failure to act) has oc- 
•curred requiring withholding of pay¬ 
ments ($ 1386.16) payment may be 
withheld in whole or in part, pending 
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corrective action or action based on such 
hearing, after notice has been given to 
the designated State agency of oppor¬ 
tunity for a hearing. 

§ 1386.16 Withholding of payments. 

(a) Whenever the Secretary, after 
reasonable notice and opportiuiity for 
hearing to the State council and the 
appropriate State agency(ies), finds that 
(1) there is a failure to comply sub¬ 
stantially with any of the provisions re¬ 
quired to be included in the State plan; 
(2) there is a failure to comply substan¬ 
tially with any regulations of the Secre¬ 
tary which are applicable to this Part, 
the Secretary shall notify such State 
coimcil and agency (ies) that further 
payments will not be made to the State 
under this Subpart (or, in his discretion, 
that further payments will not be made 
to the State for activities in which there 
is such failure) imtil he is satisfied that 
there will no longer be such failure. Un¬ 
til he is so satisfied, the Secretary shall 
make no further payment under this 
Subpart to the State or shall limit fur¬ 
ther payment under this subpart to such 
State to activities in which there is no 
such failure. 

(b) The State council shall review, at 
least annually, the State’s plan (includ¬ 
ing the design for implementation) and 
the actions of the State for the purpose 
of determining if the State is complying 
with the requirements of the State plan 
and its design for implementation and 
shall notify the Secretary that it has 
made such a review. The State council 
may notify the Secretary of the findings 
of such review. 

§ 1386.17 Standards for services and 
construction of facilities. 

(a) Standards for services for per¬ 
sons with developmental disabilities. 
[Reserved]. 

(b) Standards for construction and 
equipment of facilities. 

(1) General, (i) Ihe standards set 
forth in this section shall apply to all 
projects receiving Federal assistance vm- 
der Subpart A, Part 1386 and Subpart 
A, Part 1387 of this chapter for con¬ 
struction of new buildings, acquisition, 
modernization, expansion, remodeling, 
and alteration of existing buildings and 
initial equipment for such buildings. 

(ii) The designated State agency for 
construction shall determine in writ¬ 
ing the occupancy classification of the 
building under the life Safety Code (Na¬ 
tional Fire Protection Association 
(NFPA) Bulletin No. 101) 1973 edition 
or such future revisions as may be ap¬ 
proved by the Secretary, to ensure the 
canabilitv of building occupants to re¬ 
spond in emergencies and for self-pres¬ 
ervation. 

(iii) The site location of any facility 
shall meet the criteria established by the 
State agency designated for construc¬ 
tion, and comply with the Department’s 
requirements with regard to the Na¬ 
tional Elnvironmental Policy Act, Pub. L. 
91-190, National Historical Preservation 
Act, Pub. L. 89-665, Coastal Zone Man¬ 
agement Act, Pub. L. 92-583, and Na- 
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tional Archeological Preservation Act, 
Pub. L. 93-291. 

(2) Design and construction of fa¬ 
cilities. (i) Project design and construc¬ 
tion of facilities shall be done in accord¬ 
ance with one of the following model 
codes: 
The Building Officials Conference of Amer¬ 

ica—(BOCA) . 
The Uniform Building Code—(UBC). 
The Southern Standard Building Code— 

(SSB). 
The National Building Code—(NBC). 

(ii) The codes listed below shall be 
used with respect to the following specific 
details: 
Life safety: The National Fire Protection 

Association (NFPA), The Life Safety Code, 
Bulletin No. 101; 

Air conditioning and ventilation systems: 
NFPA Standards, Nos. 90A or 90B: 

Plumbing—National Standard Plumbing 
Code, (NAPHCC): 

Electrical systems—National Electrical Code, 
NFPA Standard No. 70; 

Elevators—American Standard Safety Code 
for Elevators, Dumbwaiters, and Escala¬ 
tors. ASA-A17 1960. 

(3) Special details, (i)^ All doors to 
toilet rooms and bathrooms shall be 
equipped with hardware that will per¬ 
mit access in an emergency. 

(ii) All paint and applied finishes 
used in furniture and furnishing shall 
be free of lead or other materials which 
may be harmful if ingested by humans, 
in accordance with Pub. L. 94-317, the 
Lead-Based Paint Poisoning Prevention 
Act; 

(4) Equipment. Initial equipment of 
the kind and in the quantity necessary 
shall be provided for the complete func¬ 
tioning of the facility. 

(5) Architectural Barriers. The build¬ 
ing to be constructed, renovated, or mod¬ 
ernized will comply with revised stand¬ 
ards of the American National Standards 
Institute, Inc., adopted pursuant to the 
Architectural Barriers Act of 1968, 42 
U.S.C. 4151-4156. 

(6) Hazards—Relocation. The appli¬ 
cation, facility, and the operation thereof 
shall comply, as appropriate, with the 
following: 

(i) Uniform Relocation Assistance 
Act— Pub. L. 91-646. 

(ii) Historic Sites—Pub. L. 89-665. 
(iii) Flood Insurance—Pub. L. 93-234. 
(iv) Flood Hazards—Executive Order 

11296. 

State Plan Requirements—Methods of 
Administration 

§ 1386.20 Methods of administration. 

The State plan shall provide for such 
strategies, policies, and procedures as are 
necessary for the proper and eflBcient 
administration of the State plan. It shall 
include methods of informing the general 
public in the State of the kinds and loca¬ 
tions of services and facilities which are 
available under the State plan, and that 
the State plan is available to interested 
parties in toe State for their information. 

§ 1386.21 Personnel administration. 

(a) The State plan shall provide that 
methods of p>ersonnel administration will 

be established and maintained (in toe 
State agencies administering or supervis¬ 
ing toe administration of the program 
and in local agencies administering toe 
program) in conformity with toe stand¬ 
ards for a Merit System of Personnel Ad¬ 
ministration, 45 CFR Part 70, and any 
standards prescribed by toe U.S. Civil 
Service Commission pursuant to section 
208 of toe Intergovernmental Personnel 
Act of 1970 modifying or superseding 
such standards. 

(b) The State plan shall provide that 
toe State agency will develop and imple¬ 
ment an affirmative action plan for equal 
employment opportunity in all aspects 
of personnel administration as specified 
in 45 CFR 70.4, Equal employment op¬ 
portunity. The affirmative action plan 
will provide for specific action steps and 
timetables to assure equal employment 
opportunity. 'This plan shall be made 
available for review upon request. 

§ 1386.22 Fiscal administration. 

The State plan shall provide for such 
fiscal control and fund accounting proce¬ 
dures as may be necessary to assure toe 
proper disbursement of and accounting 
for funds paid to the State under this 
Subpart. 

§ 1386.23 Special financial and techni¬ 
cal assistance to poverty areas. 

'The State plan shall provide that spe¬ 
cial financial and technical assistance 
shall be given to areas of urban Or rural 
poverty in providing services and facili¬ 
ties for persons with developmental dis¬ 
abilities who are residents of such areas. 

§ 1386.24 Reports. 

The State plan shall provide that the 
State agency will make such reports in 
such form and containing such informa¬ 
tion, and at such time, as the Secretary 
may require, and will comply with such 
provisions as he may find necessary to 
assure the correctness and verification 
of such reports. These reports include, 
but are not limited to. (a) the Develop¬ 
mental Disabilities Office’s program per¬ 
formance report and (b) financial re¬ 
ports. 

§ 1386.25 Methods of evaluation. 

(a) The State plan shall describe toe 
methods to be used to assess toe effec¬ 
tiveness and accomplishments of toe 
State in meeting the needs of persons 
with developmental disabilities in toe 
State. 

(b) The State plan shall provide for 
toe implementation of an evaluation 
system in accordance with § 1385.11 of 
this chapter. 

§ 1386.26 Use of volunteers. 

The State plan shall provide for the 
maximum utilization of all available 
community resources including volim- 
teers serving imder toe Domestic Volun¬ 
teer Services Act of 1973 (87 Stat. 394), 
and other appropriate volimtary organi¬ 
zations. The use of such services shall 
supplement, but shall not be in lieu of, 
paid employees. 
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§ 1386417 Protection of emirfoyees* in¬ 
terests. 

The State plan shall provide for fair 
and equitable arrangements (as deter¬ 
mined by the Secretary after consulta¬ 
tion with the Secretary of Labor) to pro¬ 
tect the interests of employees affected 
by actions to carry out the plan de¬ 
scribed in § 1386.42 including arrange¬ 
ments designed to preserve employee 
rights and benefits and to provide train¬ 
ing and retraining of such employees 
where necessary and arrangements 
under which maximum efforts will be 
made to guarantee the employment of 
such employees. 

§ 1386.28 Membership of State planning 
council. 

The State plan shall contain a cur¬ 
rent listing of the members of the State 
coimcil, their names, and the constitu¬ 
ency, agency, or organization each rep¬ 
resents. 

§ 1386.29 Identification of State plan¬ 
ning council staff. 

The State plan shall (a) provide that 
the State cotincil will be adequately 
staffed, consistent with its duties and 
responsibilities; (b) identify the staff 
assigned to the council; and (c) specify 
that the staff shall t>e responsible to the 
State council. 

§ 1386.30 Review of all other State 
plans. 

The State plan shall provide, to the 
maximum extent feasible, for an oppor¬ 
tunity for prior review and comment by 
the State council of all State plans of 
the State which relate to programs af¬ 
fecting persons with developmental dis¬ 
abilities. The State council’s responsibili¬ 
ties in obtaining timely access to these 
other State plans, and the council’s re¬ 
course if the plans are not made avail¬ 
able will be detailed in guidelines to be 
issued by the Secretary. 

§ 1386.31 Review of State plan. 

The State plan shall provide that the 
State coimcil will from time to time, but 
not less often than annually, review and 
evaluate its State plan approved under 
this subpart and submit appropriate re¬ 
visions to the Secretary. 

Provision of Services and Construction 
OF Facilities 

§ 1386.40 Goals and objectives. 

The State plan shall describe clearly 
defined long-range goals and measiu*able 
short-term objectives, with primary con¬ 
sideration given to §§ 1386.42 through 
1386.45 and to goals which may be es¬ 
tablished by the Secretary. 

§ 1386.41 Allocation of grant funds 
based on State priorities. 

(a) The State plan shall set forth pri¬ 
orities, policies, and procedures for the 
allocation and expenditure of funds un¬ 
der the plan, based on the established 
goals and objectives. 

(b) Special consideration shall be 
given to those activities (1) which are 
located in areas of urban or rural pov¬ 

erty. or (2) which provide services to 
the more severly handicapped persons. 

(c) The State plan shall provide that 
high priority for approval shall be given 
to Chose activities that hold significant 
promise toward the alleviation of a de¬ 
velopmental disability or toward the so¬ 
cial. personal, physical, or economic 
habilitation or rehabilitation of individ¬ 
uals with such a disability. 

§ 1386.42 Deinstitutionalization. 

’The State plan goals, objectives, and 
strategies shall address: (a) The elim¬ 
ination of inappropriate placement in 
institutions of persons with develop¬ 
mental disabilities, and (b) the improve¬ 
ment of the quality of care and the state 
of surroundings of persons who are ap¬ 
propriately placed in institutions. 

§ 1386.43 Establishment of community 
program alternatives to institutionali¬ 
zation. 

The State plan shall support the es¬ 
tablishment of community programs as 
alternatives to institutionalization and 
support such programs designed to pro¬ 
vide services for the care and habilita¬ 
tion of persons with developmental dis¬ 
abilities, and which utilize, to the maxi¬ 
mum extent feasible, the resources and 
personnel in related community pro¬ 
grams to assure full coordination with 
such programs and to assure the provi¬ 
sion of appropriate supplemental hetdth, 
educational, or social services for persons 
with developmental disabilities. 

§ 1386.44 Early screening, diagnosis, 
and evaluation. 

The State plan shall provide for early 
screening, diagnosis, and evaluation (in¬ 
cluding maternal care, developmental 
screening, home care, infant and pre¬ 
school stimulation programs, and parent 
coimseling and training) of develop- 
mentally disabled infants and preschool 
children, particularly those with multi¬ 
ple handicaps. 

§ 1386.45 Counseling, program coordi¬ 
nation, advocacy, follow-along, and 
protective services. 

The State plan shall provide for coun¬ 
seling, program coordination, follow- 
along services, protective services, and 
personal advocacy on behalf of develop- 
mentally disabled adults. 

§ 1386.46 (^ality, extent, and scope of 
services being provided or to be pro¬ 
vided. 

(a) The State plan shall describe the 
quality, extent, and scope of services 
being provided, or to be provided, in im¬ 
plementing the State plan, under such 
other State plans for Federally assisted 
State programs as may be specified by 
the Secretary, but in any case including 
the following Federally assisted pro¬ 
grams: Education for the handicapped, 
vocational rehabilitation, public assist¬ 
ance, medi&al assistance, social services, 
maternal and child health, crippled 
children’s services, and comprehei^ve 
health and mental health plans. 

(b) The State plan shall describe the 
quality, extent, and scope of treatment. 

services, and habilitation being provided 
or to be provided in implementing the 
State plan to person with develoinnental 
disabilities from funds under this part. 

(1) Quality. The State plan shall pro¬ 
vide that services and facilities furnished 
under the State plan for persons with de¬ 
velopmental disabilities will be in accord¬ 
ance with the standards set forth in 
§ 1386.17. 

(2) Extent. The State plan shall de¬ 
scribe the extent of services to be pro¬ 
vided under the plan including: (i) ’The 
kinds of needs to be met, and individuals 
to be served (such as type and severity of 
disabilities, age groups, economic status), 
(ii) the geopaphic location, distribution, 
and accessibility of services, and (iii) 
other relevant factors. 

(3) Scope. ’The State plan shall de¬ 
scribe the scope of the services to be pro¬ 
vided, taking into account Federally- 
aided State and local programs Involv^, 
manpower, and financial resources, and 
other factors, directed toward the allevi¬ 
ation of developmental disabilities^ or to¬ 
ward the social, personal, physical or 
economic habilitation, or rehabilitation 
of individuals with such disabilities. 

(c) ’The State plan shall describe how 
Federal funds allotted to the State will 
be used to complement and augment 
rather than duplicate or replace services 
and facilities which are eligible for Fed¬ 
eral assistance under other State pro¬ 
grams. 

1386.47 Habilitation plans. 

For the purpose of complying with the 
assurance regarding individual habilita¬ 
tion plans (§ 1386.1(b) (5) (x)). the State 
plan shall describe the methods to be 
used to facilitate an annual review of 
the individual plans. ’The State nlan shall 
also describe the requirements of the 
habilitation plan which shall include at 
least the following: (a) The plan shall 
be in writing. 

(b) ’The plan shall be developed jointly 
by (1) a representative(s) of the pro¬ 
gram primarily repsonsible for delivering 
or coordinating the delivery of services 
to the r>erson for whom the plan is es¬ 
tablished, (2) such person, and (3) where 
appropriate, such person’s parents or 
guardian or other representative. 

(c) Such plan shall contain a state¬ 
ment of the long-term habilitation goals 
for the person and the intermediate 
habilitation objectives relating to the at¬ 
tainment of such goals. Such objectives 
shall be stated specifically and in se¬ 
quence and shall be expressed in behav- 
orial or other terms that provide meas¬ 
urable indices of progress. ’The plan 
shall (1) describe how the objectives will 
be achieved and the barriers that might 
intrefere with the achievement of them, 
(2) state objective criteria and an evalu¬ 
ation procedure and schedule for deter¬ 
mining whether such goals and objectives 
are being achieved, and (3) provide for 
a program coordinator who will be re¬ 
sponsible for the implementation of the 
plan. 

(d) The plan shall contain a statement 
(in readily understandable form) of sc>e- 
cific habilitation services to be provided, 
shall identify each agency which will de- 
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liver such services, shall describe the per¬ 
sonnel (and their qualifications) neces¬ 
sary for the provision of such services, 
and shall specify the date of Jhe initia¬ 
tion of each service to be provided and 
the anticipated duration of each such 
service. 

(e) The plan shall si^ify the role and 
objectives of all parties to the imple¬ 
mentation of the plan. 

(f) Each habilitation plan shall be re¬ 
viewed at least annually by the agency 
primarily responsible for the delivery of- 
services to the person for whom the plan 
was established or responsible for the 
coordination of the delivery of services 
to such person. In the course of the re¬ 
view, such person and the person’s par¬ 
ents or guardian or other representative 
shall be given an opportimity to review 
such plan and to participate in its re¬ 
vision. 

§ 1386.48 Program for construction of 

facilities. 

When a specific portion of the State’s 
allotment is set aside for construction, 
the State plan shall provide for the de¬ 
velopment of a program of construction, 
renovation, or modernization of facilities 
for the provision of services for persons 
with developmental disabilities. Such a 
program shall (a) be based on a state¬ 
wide inventory of existing facilities and 
a survey of need; (b) set forth the rela¬ 
tive need in accordance with § 1386.41; 
(c) assign priority to the construction of 
projects in order of relative need insofar 
as funds are available for costs of con¬ 
struction and costs of«maintenance and 
operation of such projects. 

§ 1386.49 Opportunity for appeal and 

hearing. 

The State plan shall provide for an 
opportunity for appeal to and hearing 
before the State agency for construction 
to every applicant for a construction 
project who is dissatisfied with any action 
of the State agency for construction re¬ 
garding its application. 

Design for Implementation 

§ 1386.50 Design for implementation of 

State plan. 

(a) The State plan shall contain a 
design for implementation which shall 
include (1) details of the methods to be 
used to implement the State plan, (2) 
specific objectives to achieve the goals 
set forth in the State plan, (3) a listing 
of the programs and resources to be used 
to meet such objectives, (4) priorities for 
spending of funds provided under this 
Subpart, (5) a detailed plan for the use 
of such fimds, and (6) a method for 
periodic evaluation of the design’s effec¬ 
tiveness in meeting such objectives. 

(b) The designated State agency is re¬ 
sponsible for selecting from alternative 
strategies those best methods which* will 
achieve the goals and annual objectives 
as developed by the State council. The 
design for implementation shall Identify 
the programs and activities related to 
each of the objectives set forth in accord¬ 
ance with §§ 1386.40 through 1386.45 and 
the amount of funds allocated to each 

objective. The expenses of the State 
council are to be included in the design 
for implementation. 

(c) The design for implementation is 
to be submitted annually as part of the 
annual State plan revision. Revisions to 
the design for implementation may be 
made as necessary by the designated 
State administering agency and shall be 
approved by the State council prior to 
submission to the Secretary. 

Subpart B—State Planning Council 
§ 1386.60 Role of State planning coun¬ 

cil. 

The role of the State council is to 
supervise the development of and ap¬ 
prove the State plan prepared by the 
designated State agency (ies) by provid¬ 
ing guidance through the establishment 
of goals and objectives, identification of 
gaps, and the setting of priorities for the 
allocation of funds. In order to establish 
credible goals, the State council shall be 
responsible for needs assessment, analy¬ 
sis of prc^rams currently and potentially 
capable of providing services to the de- 
velopmentally disabled, and establish¬ 
ment of priorities to deal with identified 
gaps. The State council shall establish 
methods for monitoring and evaluating 
the implementation of the State plan to 
ensure that established goals and objec¬ 
tives are being achieved. 
§ 1386.61 Establishment of State plan¬ 

ning council. 

(a) Each State which receives assist¬ 
ance under this part shall establish a 
State council which will serve as an ad¬ 
vocate for person? with developmental 
disabilities. 'The members shall be ap¬ 
pointed by the (jovemor of the State. 

(b) Membership. Each State planning 
council shall at all times include in its 
membership representatives of the prin¬ 
cipal State agencies, local agencies, and 
nongovernmental agencies, and groups 
concerned with services to persons with 
developmental disabilities. As a mini¬ 
mum, the following Federal/State pro¬ 
grams must be represented by the State 
agency membership on the council: Edu¬ 
cation of the handicapped, vocational 
rehabilitation, public assistance, medical 
assistance, social services, maternal and 
child health, crippled children’s services, 
comprehensive health planning, and 
mental health. At least one-third of the 
membership of such a council shall con¬ 
sist of persons with developmental dis¬ 
abilities, or their parents or guardians, 
who are not ofiBcers or directors of an en¬ 
tity, or employees of any State agency 
or of any other entity, which receives 
funds or provides services under this 
part. 
§ 1386.62 Adequate staff. 

Each State receiving assistance under 
this Part shall engage for its State coun¬ 
cil personnel adequate to insure that the 
council has the capacity to fulfill its 
responsibilities and that the staff shall 
be responsible to the State council. 

§ 1386.63 Duties of the State planning 

council. 

The State council shall— 

(a) Supervise the development of and 
approve the State plan required by tills 
part; 

(b) Monitor and evaluate the imple¬ 
mentation of such State plan; 

(c) To the maximum extent feasible, 
review and comment on all State plans 
in the State which relate to programs 
affecting persons with developmental dis¬ 
abilities; 

(d) Submit to the Secretary, through 
the Governor, such periodic reports as 
the Secretary may reasonably request; 
and 

(e) Submit revisions of the State plan 
to the Secretary. 

Subpart C—Protection and Advocacy of 
Individual Rights 

§ 1386.70 State system for protection 

and advocacy of individual rights. 

(a) As a condition to a State’s receiv¬ 
ing an allotment imder Subpart A of this 
part, the State shall provide assurances 
satisfactory to the Secretary that not 
later than October 1, 1977, (1) the State 
will have in effect a system to protect and 
advocate the rights of persons with de¬ 
velopmental disabilities, (2) such system 
will have the authority to pursue legal, 
administrative, and other appropriate 
remedies to insure the protection of the 
rights of such persons who are receiv¬ 
ing treatment, services, or habilitation 
within the State, and (3) such system 
will be independent of any State agency 
which provides treatment, services, or 
habilitation to persons with developmen¬ 
tal disabilities. The Secretary shall not 
make an allotment under Subpart A of 
this part to a State for any fiscal year 
beginning after September 30, 1977, un¬ 
less the State has in effect such a system. 

(b) The Governor shall designate the 
agency responsible for administering the 
protection and advocacy system and 
shall approve the advocacy plan prior to 
the approval of the Secretary. Such plan 
is to be submitted in accordance with 
this section and guidelines established 
by the Secretary. 

(c) The allotment to the State shall 
be computed in accordance with § 1386.10 
(a), (b) except that the allotment to a 
State in any fiscal year shall not be less 
than $20,000. 

Subpart D—Practice and Procedure for 
Hearings to States on Conformity of De¬ 
velopmental Disabilities Plans to Federal 
Requirements 

General 

§ 1386.80 Definitions. 

For purposes of this Subpart only: 
(a) The term “DDO” means Devel¬ 

opmental Disabilities Office. 
(b) The term “designee” means any 

other individual so designated by the 
Secretary’s delegate. 

(c) The term “Secretary” means the 
Secretary of the Department of Health, 
Education, and Welfare. 

(d) The term “Secretary’s delegate” 
means the Assistant Secretary for Hu¬ 
man Development, or the Director, De¬ 
velopmental Disabilities Office. 
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§ 1386.81 Scope of rules. 

(a) The rules of procedure in this 
Subpart govern the practice for hear¬ 
ings afforded by the Department to 
States pHirsuant to § 1386.2 or § 1386.16. 
and the practice relating to decisions 
upon such hearings. 

(b) Nothing in this part is intended to 
preclude or limit negotiations between 
the Department and the State, whether 
before, during, or after the hearing to re¬ 
solve the issues which are, or otherwise 
would be, considered at the hearing. 
Such negotiations and resolution of is¬ 
sues are not part of the hearing, and are 
not governed by the rules in this subpart, 
except as expressly provided herein. 

§ 1386.82 Records to be public. 

AU pleadings, correspondence, exhibits, 
transcripts of testimony, exceptions, 
briefs, decisions, and other documents 
filed in the docket in any proceeding may 
be inspected and copied in the office of 
the DDO Hearing Clerk. Inquiries may 
be made at the Central Information Cen¬ 
ter. Department of Health, Education, 
and Welfare, 330 Independence Avenue, 
S.W., Washington. D.C. 20201. 

§ 1386.83 Use of gender and number. 

As used in this part, words importing 
the singxilar number may extend and be 
applied to several persons or things, and 
vice versa. Words importing the msiscu- 
line gender may be applied to females or 
organizations. 

§ 1386.84 Suspension of rules. 

Upon notice to all parties, the Secre¬ 
tary’s delegate or the presiding officer, 
with respect to matters pending before 
him and within his jurisdiction, may 
modify or waive any rule in this part, 
unless otherwise expressly provided, upon 
determination that no party will be im- 
duly prejudiced and the ends of justice 
will thereby be served. 

§ 1386.85 Filing and service of papers. 

(a) All papers in the proceedings shall 
be filed with the DDO Hearing Clerk in 
an original and two copies. Originals only 
of exhibits and transcripts of testimony 
need be filed. 

(b) All papers in the proceedings shall 
be served on all parties by personal de¬ 
livery or by mail. Service on the party’s 
designated representative will be deemed 
service upon the party. 

Preliminary Matters—^Notice and 
Parties 

§ 1386.90 Notice of bearing or oppor¬ 
tunity for hearing. 

Proceedings are commenced by mailing 
a notice of hearing or opportunity for 
hearing from the Secretary’s delegate to 
the State council and the designated 
State agency. The notice shall state the 
time and place for the hearing, and the 
issues which will be considered, and shall 
be published in the Federal Register. 

§ 1386.91 Time of hearing. 

The hearing shall be scheduled not less 
than 30 days nor more than 60 days after 

the date notice of the hearing is fur¬ 
nished to the Sta te. 

§ 1386.92 Place. 

The hearing shall be held in the city 
in which the regional office of the De¬ 
partment is located or in such other place 
as is fixed by the Secretary’s delegate in 
light of the circumstances of the case, 
with due regard for the convenience and 
necessity of the parties or their repre¬ 
sentatives. 

§ 1386.93 Issues at hearing. 

(a) The Secretary’s delegate may, 
prior to a hearing imder § 1386.2 or 
§ 1386.16, notify the State in writing of 
additional issues which will be considered 
at the hesiring, and such notice shall be 
published in toe Federal Register. If 
such notice is furnished to the State less 
than 20 days before the date of toe hear¬ 
ing, the State or any other party, at its 
request, shall be granted a postponement 
of the hearing to a date 20 days after 
such notice was furnished, or such later 
date as may be agreed to by the Secre¬ 
tary’s delegate. 

(b) If, as a result of negotiations be¬ 
tween the Department and the State, 
toe submittal of a plan amendment, a 
change in the State program or other 
actions by the State, any issue is re¬ 
solved in whole or in part, but new or 
modified Issues are presented, as specified 
by the Secretary’s delegate, the hearing 
shall proceed on such new or modified 
issues. 

(c) (1) If at any time, whether prior 
to during or after toe hearing toe Sec¬ 
retary’s delegate finds, that the State 
has come into compliance with Federal 
requirements on any issue in whole or 
in part he shall remove such issue from 
the proceedings in whole or in part as 
may be appropriate. If all issues are 
removed he shall terminate toe hearing. 

(2) Prior to the removal Of any issue 
from toe hearing in whole or in part toe 
Secretary’s delegate shall provide all par¬ 
ties other than toe Department and toe 
State (see § 1386.94(b)) with toe state¬ 
ment of his intention and toe reasons 
therefor and a copy of the proposed State 
plan provision on which toe State and he 
have settled and toe parties shall have 
oportunity to submit in writing within 
15 days, for toe consideration of the 
Secretary’s delegate and for the record, 
their views as to, or any information 
bearing upon, toe merits of toe proposed 
plan provision and toe merits of toe 
reasons of toe Secretary’s delegate^or 
removing the issue from the hearing. 

(d) The issues considered at toe hear¬ 
ing shall be limited to those issues of 
which the State is notified as provided 
in § 1386.90 and paragraph (a) of this 
section, and new or modified issues de¬ 
scribed in paragraph (b) of this section, 
and shall not include issues or parts of 
issues removed from toe proceedings pur¬ 
suant to paragraph (c) of this section. 

§ 1386.94 Request to particiiMte in 
hearing. 

(a) 1710 Department and the State 
coimcil and toe designated State agency 

are parties to the hearing without mak¬ 
ing a specific request to participate. 

(b) (1) Other individuals or groups 
may be recognized as parties, if toe is¬ 
sues to be considered at toe hearing have 
caused them injiuy and their interest is 
within toe zone of interests to be pro¬ 
tected by toe governing Federal statute. 

(2) Any individual or group wishing 
to participate as a party shall file a peti¬ 
tion with toe DDO Hearing Clerk within 
15 days after notice of the hearing has 
been published in toe Federal Register. 
and shall serve a copy on each party of 
record at that time in accordance with 
§ 1386.85(b). Such petition shall con¬ 
cisely state (i) petitioner’s interest in the 
proceeding, (ii) who will appear for peti¬ 
tioner, (iii) toe issues on which peti¬ 
tioner wishes to participate, and (iv) 
whether petitioner intends to present 
witnesses. 

(3) Any party may, within 5 days of 
receipt of such petition, file comments 
thereon. 

(4) The presiding officer shall prompt¬ 
ly determine whether each petitioner 
has the requisite interest in the proceed¬ 
ings and shall permit or deny participa¬ 
tion accordingly. Where petitions to 
participate as parties are made by indi¬ 
viduals or groups with common inter¬ 
ests, the presiding officer may request all 
such petitioners to designate a single rep¬ 
resentative, or he may recognize one or 
more of such petitioners to represent all 
such petitioners. The presiding officer 
shall give each petitioner written notice 
of the decision on his petition, and if toe 
petition is denied, he shall briefly state 
toe grounds for denial. 

(c) (1) Any interested p)erson or orga¬ 
nization wishing to participate as amicus 
curiae shall file a petition with toe DDO 
Hearing Cfierk before the commencement 
of toe hearing. Such petition shall con¬ 
cisely state (i) toe petitioner’s interest 
in the hearing, (ii) who will represent toe 
petitioner, and (iii) toe issues on which 
petitioner intends to present argument. 
The presiding officer may grant the peti¬ 
tion if he finds that toe petitioner has a 
legitimate interest in the proceedings, 
that such participation will not unduly 
delay the outcome and may contribute 
materially to toe proper disposition of 
the issues. An amicus curiae is not a 
party but may participate as provided in 
this paragraph. 

(2) An amicus curiae may present a 
brief oral statement at the hearing, at 
the point in the proceedings specified by 
toe presiding officer. He may submit a 
written statement of position to toe pre¬ 
siding officer prior to the beginning of a 
hearing, and shall serve a copy on each 
party. He may also submit a brief or 
written statement at such time as the 
parties submit briefs, and shall serve a 
copy on each party. 

Hearing Procedures 

§ 1386.100 Who presides. 

(a) ’The presiding officer at a hearing 
shall be the Secretary’s delegate or his 
designee. 
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(b) The designation of the presiding 
officer shall be in writing. A copy of the 
designation shall be served on all parties. 

§ 1386.101 Authority of presiding offi¬ 
cer. 

(a) The presiding officer shall have 
the duty to conduct a fair hearing, to 
avoid delay, maintain order, and make a 
record of the proceedings. He shall have 
all powers necessary to accomplish these 
ends, including, but not limited to, the 
power to; 

(1) Change the date, time, and place 
of the hearing, upon due notice to the 
parties. This includes the power to con¬ 
tinue the hearing in whole or in part. 

(2) Hold conferences to settle or sim¬ 
plify the issues in a proceeding, or to con¬ 
sider other matters that may aid in the 
expeditious disposition of the proceeding. 

(3) Regulate participation of parties 
and amici curiae and require parties and 
amici curiae to state their position with 
respect to the various issues in the pro¬ 
ceeding. 

(4) Administer oaths and affirmations. 
(5) Rule on motions and other proce¬ 

dural items on matters pending before 
him, including issuance of protective or¬ 
ders or other relief to a party against 
whom discovery is sought. 

(6) Regulate the coiirse of the hearing 
and conduct of counsel therein. 

(7) Examine witnesses. 
(8) Receive, rule on, exclude, or limit 

evidence or discovery. 
(9) Fix the time for filing motions, pe¬ 

titions, briefs, or other items in matters 
pending before him. 

(10) If the presiding officer is the Sec¬ 
retary’s delegate, make a final decision. 

(11) If the presiding officer is a hear¬ 
ing examiner, certify the entire record 
Including his recommended findings and 
proposed decision to the Secretary’s dele¬ 
gate. 

(12) Take any action authorized by 
the niles in this part or in conformance 
with the provisions of 5 U.S.C. 551-559. 

(b) The presiding officer does not have 
authority to compel by subpoena the 
production of witnesses, papers, or other 
evidence. 

(c) If the presiding officer is a hearing 
examiner, his authority pertains to the 
issues of compliance by a State wiUi 
Federal requirements which are to be 
considered at the hearing, and does not 
extend to the question of whether, in 
case of any noncompliance. Federal pay¬ 
ments will not be made in respect to the 
entire State plan or will be limited to 
categories imder or parts of the State 
plan affected by such noncompliance. 

§ 1386.102 Ri^ts of parties. 

AU parties may: 
(a) Appear by counsel or other au¬ 

thorized representative, in all hearing 
proceedings. 

(b) Participate in any prehearing con¬ 
ference held by the presiding officer. 

(c) Agree to stipulations as to facts 
which will be made a part of the record. 

(d) Make opening statements at the 
hearing. 

(e) Present relevant evidence on the 
issues at the hearing. 

(f) Present witnesses who then must 
be available for cross-examination by all 
other parties. 

(g) Present oral arguments at the 
hearing. 

(h) Submit written briefs, proposed 
findings of fact, and proposed conclu¬ 
sions of law, after the hearing. 

§ 1386.103 Discovery. 
The Department and any party named 

in the Notice issued pursuant to § 1386.90 
shall have the right to conduct discovery 
(including depositions) against oppos¬ 
ing parties. Rules 26-37 of the Federal 
Rules of Civil Procedure shall apply to 
such proceedings; there will be no fixed 
rule on priority of discovery. Upon writ¬ 
ten motion, the presiding officer shall 
promptly rule upon any objection to such 
discovery action initiated pursuant to 
this section. The presiding officer shall 
also have the power to grant a protec¬ 
tive order or relief to any party against 
whom discovery is sought and to restrict 
or control discovery so as to prevent un¬ 
due delay in the conduct of the hearing. 
Upon the failure of any party to make 
discovery, the presiding officer may, in 
his discretion, issue any order and im¬ 
pose any sanction (other than contempt 
orders) authorized by Rule 37 of the Fed¬ 
eral Rules of Civil Procedure. 

§ 1386.104 Evidentiary purpose. 
TTie hearing is directed to receiving 

factual evidence and expert opinion tes¬ 
timony related to the issues in the pro¬ 
ceeding. Argmnent will not be received 
in evidence; rather it should be present¬ 
ed in statements, memoranda, or briefs, 
as determined by the presiding officer. 
Brief opening statements, which shall be 
limited to statement of the party’s posi¬ 
tion and what he intends to prove, may 
be made at hearings. 

§ 1386.105 Evidence. 
(a) Testimony. Testimony shall be giv¬ 

en orally under oath or affirmation by 
witnesses at the hearing. Witnesses shall 
be available at the hearing for cross-ex¬ 
amination by all parties. 

(b) Stipulations and exhibits. Two or 
more parties may agree to stipulations of 
fact. Such stipulations, or any exhibit 
proposed by any party, shall be ex¬ 
changed at the prehearing conference or 
otherwise prior to the hearing if the pre¬ 
siding officer so requires. 

(c) Rules of evidence. Technical rules 
of evidence shall not apply to hearings 
conducted pursuant to this part, but 
rules or principles designed to assure pro¬ 
duction of the most credible evidence 
available and to subject testimony to test 
by cross-examination shall be applied 
where reasonably necessary by the pre¬ 
siding officer. A witness may be cross- 
examined on any matter material to the 
proceeding without regard to the scope 
of his direct examination. The presiding 
officer may exclude irrelevant, immater¬ 
ial, or imduly repetitious evidence. All 
documents and other evidence offered or 
taken for the record shall be open to ex¬ 
amination by the parties and opportunity 
shall be given to refute facts and argu¬ 

ments advanced on either side of the 
issues. 

§ 1386.106 Exclusion from hearing for 
misconduct. 

Disrespectful, disorderly, or contiuna- 
cious language or contemptuous conduct, 
refusal to comply with directions, or con¬ 
tinued use of dilatory tactics by any per¬ 
son at the hearing before a presiding 
officer shall constitute grounds for im¬ 
mediate exclusion of such person from 
the hearing by the presiding officer. 

§ 1386.107 Unsponsored written ma¬ 
terial. 

Letters expressing views or urging ac¬ 
tion and other unsponsored written 
material regarding matters in issue in 
a hearing will be placed in the corre¬ 
spondence section of the docket of the 
proceeding. These data are not deemed 
part of the evidence or record in the 
hearing. 

§ 1386.108 Official transcript. 

The Department will designate the 
official reporter for all hearings. The of¬ 
ficial transcripts of testimony taken, 
together with any stipulations, exhibits, 
briefs, or memoranda of law filed there¬ 
with shall be filed with the Department. 
Transcripts of testimony in hearings may 
be obtained from the official reporter by 
the parties and the public at rates not 
to exceed the maximum rates fixed by 
the contract between the Department 
and the reporter. Upon notice to all par¬ 
ties, the presiding officer may authorize 
corrections to the transcript which in¬ 
volve matters of substance. 

§ 1386.109 Record for decision. 

The transcript of testimony, exhibits, 
and all papers and requests filed in the 
proceedings, except the correspondence 
section of the docket, including rulings 
and any recommended or initial decision 
shall constitute the exclusive record for 
decision. 

Posthearing Procedures, Decisions 

§1386.110 Posthearing briefs. 
The presiding officer shall fix the time 

for filing posthearing briefs which shall 
not exceed 20 days after termination of 
the hearing. Such briefs may contain 
proposed findings of fact and conclusions 
of law, and, if i>ermitted, reply briefs. 

§ 1386.111 Decisions following hearing. 

(a) If the Secretary’s delegate is the 
presiding officer, he shall, when the time 
for submission of posthearing briefs has 
expired, issue his decision within 60 days. 

(b) (1) If a hearing examiner is the 
presiding officer, he shall, within 30 days 
of the time for submission of ix>stheari^ 
briefs has expired, certify the entire rec¬ 
ord, including his recommended findings 
and propKjsed decision, to the Secretary’s 
delegate. The Secretary’s delegate shall 
serve a copy of the recommended findings 
and proposed decision upx)n all p)arties. 
and amici, if any. 

(2) Any party may, within 20 days, 
file with the Secretary’s delegate excep¬ 
tions to the recommended findings and 
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proposed decision and a supporting brief 
or statement. 

(3) The Secretary’s delegate shall 
thereupon review the recommended deci¬ 
sion and, within 60 days of its issuance, 
issue his own decision. 

(c) If the Secretary’s delegate con¬ 
cludes: 

(1) In the case of a hearing imder 
§ 1386.2, that a State plan does not com¬ 
ply with Federal requirements, he shall 
alk) specify whether the State’s total al¬ 
lotment for the fiscal year will not be 
authorized for the State or whether, in 
the exercise of his discretion, the allot¬ 
ment will be limited to categories under 
or parts of the State plan not affected by 
such noncompliance; 

(2) In the case of a hearing pursuant 
to § 1386.16, that the State is not com¬ 
plying with requirements of the State 
plan he shall also specify whether fur¬ 
ther payments will not be made to the 
State or whether, in the exercise of his 
discretion, payments will be limited to 
categories luider or parts of the State 
plan not affected by such noncompliance. 
The Secretary’s delegate may ask the 
parties for recommendations or briefs 
or may hold conferences of the parties 
on these questions. 

(d) Tlie decision of the Secretary’s 
delegate under this section shall be ^e 
final decision of the Secretary and shall 
constitute “final agency action” within 
the meaning of 5 U.S.C. 704 and the “Sec¬ 
retary’s action” within the meaning of 
section 138 of the Act. The Secretary’s 
delegate’s decision shall be promptly 
served on all parties, and amici, if any. 

§ 1386.112 Effective date of decision by 
Secretary's delegate. 

(a) If, in the case of a hearing pur¬ 
suant to § 1386.2, the Secretary’s dele¬ 
gate concludes that a State plan does not 
comply with Federal requirements, and 
his decision provides that the allotment 
will be authorized but limited to cate¬ 
gories imder or parts of the State plan 
not affected by such nonccmipliance, his 
decision shall specify the effective date 
for the authorization of the allotment. 

(b) If, in the case of a hearing pur¬ 
suant to § 1386.16, the Secretary’s dele¬ 
gate concludes that the State is not com¬ 
plying with requirements of the State 
plan, his decision that further payments 
will not be made to the State, or pay¬ 
ments will be limited to categories under 
or parts of the State plan not affected, 
shall specify the effective date for the 
withholding of Federal funds. 

(c) The effective date shall not be 
earlier than the date of the decision of 
the Secretary’s delegate and shall not be 
later than the first day of the next cal¬ 
endar quarter. 

(d) 'Die provisions of this section may 
not be waived pursuant to S 1386.84. 

PART 1387—DISCRETIONARY GRANT 
PROGRAMS 

Subpart A—Univaraity AffUiatad Facllltias 

Demonstration and Training Grants 

Sec. 
1387.1 Purpose of grant funds. 
1387.3 Application content. 

Sec. 
1387.3 Eligible applicants. 
1387.4 Priority. 

Construction Program 

1387.10 Purpose. 
1387.11 Application form. 
1387.12 Application assurances. 
1387.13 Approval of applications. 
1387.14 PrlOTlty. 

Subpart B—Special Protect Grants 

138730 Eligible projects. 
138731 Nonduplication of Federal funds. 
1387.22 Eligible applicants. 
1387.23 Application content and procedures. 

Authority: Pub. L. 91-517; Pub. L. 94- 
103. 

Subpart A—University Affiliated Facilities 

Demonstration anb Training Grants 

§ 1387.1 Purpose of grant funds. 

Demonstration and training grants 
authorized under the Act may be made 
for the purpose of: 

(a) Assisting university affiliated 
facilities in meeting the cost of admin¬ 
istering and operating demonstration 
facilities for the provision of exemplary 
services for persons with developmental 
disabilities, or for interdisciplinary train¬ 
ing programs for personnel needed to 
render specialized services for persons 
with developmental disabilities; 

(b) Supplementing one or more uni¬ 
versity affiliated facilities funded under 
these regulations to conduct a feasibility 
study of the ways in which a satellite 
center can be established and operated 
in areas not presently served by a univer¬ 
sity affiliated facility. 'These satellite cen¬ 
ters shall provide services to persons with 
developmental disabilities in coordina¬ 
tion with existing facilities funded under 
these regulations or from any other Fed¬ 
erally supported program. Supplemental 
grants to university affiliated facilities 
for a feasibility study may not exceed 
$25,000; and 

(c) Paying part of the costs of estab¬ 
lishing and assisting satellite centers in 
meeting part of their administration and 
operation costs. 

8 1387.2 Application content. 

Applications for demonstration and 
training grants may be submitted at the 
time and in the manner and detail pre¬ 
scribed by the Secretary in guidelines, 
and shall include the following: 

(a) In the case of grants to univer¬ 
sity affiliated facilities for administra¬ 
tion and operation and demonstration 
facilities and interdisciplinary training 
programs, evidence of how such vmiver- 
sity affiliated facility sh£ill provide (1) 
interdisciplinary training programs for 
personnel needed to render specialized 
services to persons with developmental 
disabilities, and (2) services for persons 
with developmental disabilities by the 
operation of demonstration facilities; 

(b) In the case of applications for an 
increase in the amount of a demonstra¬ 
tion and training grant to meet the cost 
of conducting a feasibility study, assur¬ 
ances that such study shall be carried 
out in consultation with the State plan¬ 
ning coimcil for the State in which the 

facility is located and where the satel¬ 
lite center would be established; and ac¬ 
cording to guidelines to be issued by the 
Secretary; 

(c) In the case of an application for 
a grant to establish or to administer and 
operate a satellite center(s), a copy of 
the feasibility study which documents 
the need for such satellite, conducted in 
accordance with section 121(a) (2) of the 
Act; 

(d) For all applications, an assurance 
that the services and training programs 
to be supported are licensed, if necessary, 
according to the applicable State law(s) 
and also meet appropriate accreditation 
standards; 

(e) For all applications, reasonable 
assurance that the grant will not result 
in decreased State, local, or other non- 
Federal funds for services for persons 
with developmental disabilities and for 
the training of personnel to provide such 
services; and 

(f) For all applications, a statement 
describing the general methodology by 
which the project will be evaluated to 
determine whether objectives have been 
achieved. 

§ 1387.3 Eligible applicants. 

The applicant must be a public or non¬ 
profit university affiliated facility or a 
satellite which has been found eligible 
to operate such a center. 

§ 1387.4 Priority. 

In approving applications, the Secre¬ 
tary shall give priority consideration 
to those programs which demonstrate an 
ability and commitment to provide 
within a conummity, rather than in an 
institution, services for persons with de¬ 
velopmental disabilities. 

Construction Program 

§ 1387.10 Purpose. 

The Secretary may make grants to 
university affiliated facilities to assist 
(a) in meeting the costs of the renova¬ 
tion or modernization of buildings which 
are being used in connection with an 
activity assisted by a demonstration and 
training grant; and (b) for the con¬ 
struction, renovation, or modernization 
of buildings to be used as satellite 
centers. 

§ 1387.11 Application form. 

An application shall be submitted in 
such form and manner and contain such 
infolmation as the Secretary may re¬ 
quire in addition to assmances required 
in S 1387.12. 

§ 1387.12 Application assurances. 

An application for a construction 
grant imder this subpart may be ap¬ 
proved by the Secretary only if it is sup¬ 
ported by such reasonable assurances as 
may be required by law or executive 
order: 

(a) The application for assistance is 
consistent with the appropriate State 
developmental disabilities plan; 

(b) The application has been reviewed 
and commented upon by the appropriate 
State council; 
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(c) The facilities upon completion of 
construction will meet standards set 
forth in § 1386.17; 

(d) The plans and specifications for 
the project to be assisted by the grant 
applied for are in accordance with 
§ 1386.17(b); 

(e) Title to the site for such project is 
or will be vested in the applicant or, in 
the case of a Satellite center, in a public 
or other nonprofit entity which is to op¬ 
erate the center; 

(f) Adequate financial support will be 
available in conformance with require¬ 
ments of § 1386.1(b) (5) (viii) of these 
regulations; 

(g) All laborers and mechanics will be 
paid in accordance with requirements 
set forth in § 1386.1(b) (5) (ix); 

(h) No amendment to an approved 
application resulting in a substantial 
change in scope of work, function, or 
safety of the facUity shall be put into 
effect without prior approval of the Sec¬ 
retary. 

§ 1387.13 Approval of applications. 

Applications under this subpart shall 
be reviewed by the Secretary who shall, 
approve or disapprove tiie proposed proj¬ 
ect in whole or in part on the basis of 
established criteria. 

§ 1387.14 Priority. 

In approving applications under this 
subpart, the Secretary shall give priority 
consideration to university afiBliated fa¬ 
cilities funded under this Subpart for 
costs of renovating or modernizing exist¬ 
ing buildings to enable them to comply 
with the Architectural Barriers Act of 
1968. 

Subpart B—Special Project Grants 

§ 1387.20 Eligible projects. 

Special project grants may be made 
to assist in meeting the costs of conduct¬ 
ing an activity or program, hereinafter 
referred to as “project,” that is intended 
and designed to benefit persons with de¬ 
velopmental disabilities. No project 
(other than projects of national signifi¬ 
cance) shall be eligible unless the State 
or States in which it will be conducted 
has a State plan approved luider Part 
1386, Subpart A of this chapter, and im- 
less it addresses one or more of the 
following: 

(a) Demonstrations (and research 
and evaluation in connection therewith) 
for establishing programs which hold 
promise of expanding or otherwise im¬ 
proving services to persons witii develop¬ 
mental disabilities (especially those who 
are disadvantaged or multihandi¬ 
capped), including programs for parent 
counseling and training, early screen¬ 
ing and Intervention, iiifant and pre¬ 
school children, seizure control systems, 
legal advocacy, and community-based 
counseling, care, housing, and other 
services or systems necessary to main¬ 
tain a person with developmental dis¬ 
abilities in the community; 

(b) Public awareness and public edu¬ 
cation programs to assist in the elimi¬ 
nation of social, attitudinal, and en¬ 

vironmental barriers confronted by per¬ 
sons with developmental disabilities; 

(c) Coordinating and using all avail¬ 
ability commimity resources in meet¬ 
ing the needs of persons with develop¬ 
mental disabilities (especially those 
from disadvantaged backgrounds); 

(d) Demonstrations of the provision 
of services to persons with developmen¬ 
tal disabilities who are also disadvant¬ 
aged because of their economic status; 

(e) Technical assistance relating to 
services and facilities for persons with 
developmental disabilities, including as¬ 
sistance in State and local planning or 
administration respecting such services 
and facilities; 

(f) Training of specialized personnel 
needed for the provision of services for 
persons with developmental disabilities 
or for resesu’ch directly related to such 
training; 

(g) Developing or demonstrating new 
or improved techniques for the provision 
of se^ces to persons with developmen¬ 
tal disabilities (including model inte¬ 
grated service projects); 

(h) Gathering and disseminating in¬ 
formation relating to developmental dis¬ 
abilities: and 

(i) Improving the quality of services 
provided in and the administration of 
programs for such persons. 

The Secretary may establish criteria for 
projects designed to achieve the pur¬ 
poses of the Act to the fullest extent pos¬ 
sible within the limitation of available 
Federal resources. 

§ 1387.21 NondupUcation of Federal 
funds. 

In determining the amount of any 
grant for the costs of any project under 
this subpart, there shall be excluded, ex^ 
cept as otherwise provided by statute en¬ 
acted subsequent to December 18, 1975, 
from such costs an amount equal to the 
sum of (a) the amount of any other Fed¬ 
eral grant which the applicant has ob¬ 
tained, or is assured of obtaining, with 
respect to such project imder any provi¬ 
sion of law enacted prior to October 4, 
1975, and (b) the amount of any non- 
Federal funds required to be expended 
as a condition of such other Federal 
grant. 

§ 1387.22 Eligible applicants. 

Applications may be made by public 
and other nonprofit agencies, organiza¬ 
tions, and institutions of higher educa¬ 
tion including community and junior 
colleges. 

§ 1387.23 Application content and pro¬ 
cedures. 

(a) Applications for grants under this 
subpart shall be submitted in the form 
and detail, and in accordance with pro¬ 
cedures and deadline dates, as prescribed 
by the Secretary in guidelines. 

(b) The applicant shall provide, con¬ 
currently, a copy of an application for a 
grant under this Subpart to the appropri¬ 
ate State planning council for review and 
comment at the time the application is 
submitted to the Secretary. Comment 

with regard to a particular application 
must be submitted to the Secretary by 
the State planning council within 30 
days from the date of submission by the 
applicant in order to assure considera¬ 
tion of such comments. 

Effective date: These regulations shall 
be effective April 27,1977. 

Note.—It Is hereby certified that this has 
been screened pursuant to Executive Order 
No. 11821, and does not require an Infiation 
Impact Evaluation. 

(Catalog of Federal Domestic Assistance 
Program, Nos. 13.630 Developmental Dls- 
abUities—Basic Support; 13.631 Develop¬ 
mental DisabUities—Special Projects; 13.632 
Developmental Disabilities—^Demonstration 
and. Training (University Affiliated Facil¬ 
ities) .) 

Dated: January 13,1977. 

Julia V. Taft, 
Acting Assistant Secretary 

for Human Development. 

Approved: January 18,1977. 
Marjorie Lynch, 

Acting Secretary. 

Appendix—^Preamble 

Notice is hereby given that the reg¬ 
ulations set forth in tentative form be¬ 
low are proposed by the Assistant Secre¬ 
tary for Human Development witti the 
approval of the Secretary of Health, 
Education, and Welfare. 

The purpose of the proposed regula¬ 
tions is to implement provisions of the 
Developmental Disabilities Services and 
Facilities Construction Act of 1970 (Pub. 
L. 91-517), as amended by the Develop- 
mentally Disabled Assistance and Bill of 
Rights Act of 1975 (Pub. L. 94-103), here¬ 
after referred to as “the Act.” The pro¬ 
gram is administered by the Develop¬ 
mental Disabilities Office, Office of Hu¬ 
man Development. 

The new Act is designed to assist 
States to develop a comprehensive plan 
which will bring together all available 
resources so that the developmentally 
disabled may be served in the most effec¬ 
tive, efficient way. The new Act does not 
provide for separate funds to meet all 
the needs of the target population; rath¬ 
er it establii^es the means for accessing 
the systems already in use for the gen¬ 
eral population and encourages special 
adaptations of these generic services. 
Funds are to be used to fill gaps in exist¬ 
ing generic services and to expand the 
reach of existing services to new groups 
of individuals. 

Other provisions include establish¬ 
ment of the State planning council as 
the means for accessing and coordinat¬ 
ing generic services, for identifying gaps 
in services, and for planning ways of 
filling the gaps. State planning council 
requirements include supervision of the 
development of the State plan; approval, 
mointoring, and evaluation of the imple¬ 
mentation of the plan; review, to the ex¬ 
tent possible, of all plans in the State 
which relate to programs affecting per¬ 
sons with development disabilities; and 
submission of regular reports on its ac¬ 
tivities. The State planning council is 
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required to serve as an advocate for per¬ 
sons with developmental disabilities. The 
Act calls for the State plan to designate 
one or more State agencies to administer 
the State plan. 

The Act adds a new program of special 
projects and a new formula grant pro¬ 
gram for the protection and advocacy of 
individual rights of the developmentally 
disabled. Other changes brought about 
by the new Act include a broadened defi¬ 
nition of developmental disabilities; in¬ 
creased emphasis on deinstitutionaliza¬ 
tion of the developmentally disabled by 
alternative community placement, where 
possible, and improvement of institu¬ 
tional services; establishment of a State 
data base and ongoing evaluation activ¬ 
ities; increase in the program focus on 
urban and rural areas of poverty; and 
establishment and protection of the 
rights of persons with developmental 
disabilities (section 113 of the Act), in¬ 
cluding implementation of individual- 
zed habilitation plans and advocacy of 
individual rights. 

Regulations for the new programs and 
concepts are herewith included. These 
regulations have been divided into sepa¬ 
rate Parts to make clear to the general 
public which specific regulations apply to 
the different programs administered by 
the Developmental Disabilities Office, and 
include a general part to make it easier 
for the public to locate those regulatory 
provisions which apply to all or almost 
all of the different program areas. 

The principal purpose of these regu¬ 
lations is to ensure the continued tar¬ 
geting of funds and resoiurces to develop¬ 
mentally disabled individuals through a 
national. State, and local partnership. 
To this end, the goal of the program is 
to enable States to increase the provision 
of quality services to persons with devel¬ 
opmental disabilities through the designs 
and implementation of a comprehensive 
and continuing State plan which makes 
optimal use of Federal, State, local, and 
private resources, and assiu^ the rights 
and dignity of all those being served. 

A second, but not secondary, purpose 
is to specify the rights of the develop¬ 
mentally disabled: That developmen¬ 
tally disabled persons have the right to 
appropriate treatment, services, and ha¬ 
bilitation; that programs should be de¬ 
signed to maximize the developmental 
potential of the person; and that the 
Federal Government and the States have 
an obligation to assure that public funds 
are not proyided in programs which do 
not deliver appropriate treatment, serv¬ 
ices, and habilitation or do not meet 
appropriate minimum standards as speci¬ 
fic in the Act. 

Certain sections of the Act are not 
included in these proposed regulations. 
These parts of the Act direct the Secre¬ 
tary to carry out certain activities which 
are general and administrative in char¬ 
acter and do not directly or immediately 
affect grantees. Accordingly, regulations 
are not developed for the amendments 
which revise the components and func¬ 
tions of the National Advisory CouncU on 
Services and Facilities for the Develop¬ 
mentally Disabled, hereafter referred to 
as the National Advisory Coimcil; the 

conduct of special studies required by the 
Act, which will be guided by the general 
policies and procedures governing such 
activities, modified, as necessary,-by the 
specific requirements of the law; and the 
administrative aspects of the special 
projects authority for projects of national 
significance. Additional information will 
be published in the Federal Register 
from time to time as necessary. 

It should be noted that the regulations 
for formula grants to States and grants 
to university affiliated facilities are re¬ 
moved from Chapter IV of Title 45 of 
the Code of Federal Regulations and are 
relocated in Chapter XIII, which covers 
all programs administered by the Office 
of Human Development within the De¬ 
partment of Health, Education, and 
Welfare. 

Part 1385—General 

The purpose of this general part of the 
regulations is to bring together in one 
place those provisions which are applica¬ 
ble to the other parts of the regulations. 
The basis for this is the Department’s 
belief that this will make it easier for 
members of the public to locate such pro¬ 
visions, and that it will avoid unneces¬ 
sary duplication which would occur if 
each of the provisions of general applica¬ 
bility had to be repeated in the other 
parts of the proposed regulations. 

This part sets forth the policies and 
procedures which apply to all of the sub¬ 
sequent parts, such as definition of terms, 
grant procedures, and other administra¬ 
tive concerns. Part 1385 essentially fol¬ 
lows standard Federal policies and pro¬ 
cedures, except where specific differences, 
such as assurances regarding an eval¬ 
uation s3rstem, are required by the Act. 

Section 1385.1 of these regulations is 
aimed at stating the Department’s view 
of the purpxjses of the Act and is based 
on the Department’s belief that such an 
expression clearly sets the ground rules 
and the context for the rest of the reg¬ 
ulations. 

Section 1385.2 contains definitions of 
terms applicable to all of the other parts 
of the regulations. 

Section 1385.3 incorporates the pro¬ 
visions of 45 CFR Part 74 and is btised 
upon the Department’s belief that it is 
advantageous to all concerned to follow 
uniform administrative requirements 
and cost principles to avoid or minimize 
mistakes and misinterpretations of ad¬ 
ministrative proidsions since States are 
generally familiar with Part 74 require¬ 
ments. 

Sections 1385.4, 1385.5 and 1385.6 in¬ 
corporate into the regulations provisions 
contained in the statute itself. The De¬ 
partment believes that these provisions 
(judicial review. State control of oper¬ 
ations, and emplosrment of handicapped 
individuals) are mandatory and that it is 
helpful, from the standpoint of clarity, 
to restate these requirements in the 
regulations. 

SecUons 1385.7, 1385.8, 1385.9, and 
1385.10 also incorporate provisions con¬ 
tained in the statute. The purpose of re¬ 
stating these requirements (recovery, 
good cause for other use of facility, co¬ 
operative or joint effort between States 

and agencies, and awards) is to avoid 
any possibility of oversight by the pub¬ 
lic about these requirements. The basis 
of these regulations is the belief that 
they will help alert public and private 
agencies and members of the public to 
the existence of these requirements. 

Lastly, § 1385.11, concerning assur¬ 
ances regarding evsduation systems, is 
also for the purpose of incorporating in 
the regulations an express, statutory 
provision. The Department believes it is 
advisable to make clear that compliance 
with the requirement for the develop¬ 
ment of an evaluation system is a con¬ 
dition for the receipt of Federal financial 
assistance under the other parts of the 
regulations. The purpose of this regula¬ 
tion is to make that point absolutely 
clear. The Department believes that any 
condition of Federal financial participa¬ 
tion or assistance should be expressly 
stated in regulations. 

Part 1386—Formula Grant Programs 

The purpose of this part of Uie pro¬ 
posed regiUations is to govern the con¬ 
duct of the Formula Grant Programs 
and to take cognizance of and imple¬ 
ment the changes brought about by the 
1975 amendments. Part 1386 is divided 
into four basic Subparts as described be¬ 
low. 

The general provisions of Subpart A, 
pertaining to State plans, consist of 
§§ 1386.1 through 1386.4. These regula¬ 
tions are designed to implement the re¬ 
quirements of section 133 of the Act per¬ 
taining to State plans, and to define fur¬ 
ther what that provision requires. The 
Department believes that these regula¬ 
tions give the greatest assurance that 
States will, in fact, submit approvable 
State plans prior to the beginning of the 
fiscal year, and that the Department will 
have adequate time to review such sub¬ 
missions properly. 

In addition, the Department believes 
it necessary to make it clear to all States 
that submission of a State plan at the 
beginning of a fiscal year is a require¬ 
ment for Federal financial participation, 
and that failure actually to submit such 
a plan will result in the loss of Federal 
funds for that period of time during 
which there is no approved State plan in 
effect. 

It is the Department’s belief that it is 
the intention of Congress that the State 
plan be a viable management tool that 
refiects the State planning process and 
the rationale through which expressed 
needs, priorities, and resource alloca¬ 
tions are determined so as to provide the 
basis for the expenditure of funds under 
the program. Performance standards, to 
be issued by the Secretary, will provide 
criteria for evaluation and approval of 
the State plan. 'They may also be used as 
a tool by the State plaiming council to 
develop the State plan. 

The Department further believes that 
Congress has intended that money be 
paid to States only pursuant to an ap¬ 
proved State plan. In the past, some 
States have failed to submit their plans 
in a timely manner and this has re¬ 
sulted in a decreased abihty on the part 
of the Department to assure that funds 
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are, in fact, properly paid and properly 
utilized. Thus, § 1386.2 requires Siates to 
submit proposed plans 60 days prior to 
the fiscal year to which the plan applies. 
This time period was selected because of 
the Department’s experience that such a 
time period would be reasonable to al¬ 
low for review of proposed State plans. 

P\irthermore, to ensure that States 
comply with these requirements, this reg¬ 
ulation is designed to make it clear that 
no Federal financial participation will be 
provided to a State for any period of time* 
during a fiscal year in which an approved 
State plan is not in effect. The purpose of 
this regulation is to encourage States to 
do advance planning, and it is based on 
the Department’s belief that such an ap¬ 
proach is necessary to ensure compli¬ 
ance with the statutory requirement for 
an annual State plan. This position rep¬ 
resents a departure from past practice 
and is believed necessary because several 
States have, in the past, failed to sub¬ 
mit approvable plans until a significant 
pwrtion of the fiscal year had elapsed. 

This subpart also effectuates the 
amendments to the basic formula grant 
program which had been in operation for 
five years and details the requirements 
which a State must meet in its State plan 
to participate in the program. 'These pro¬ 
posed regulations are based on the De¬ 
partment’s belief that they best imple¬ 
ment key Congressional policies associ¬ 
ated with the formula grant programs. 

For example, based upon the legisla¬ 
tive history, the Department believes 
that Congress wished to highlight the 
crucial advocacy role and strengthen the 
supervisory, planning, and monitoring 
functions of the State planning councils 
to meet increased responsibilities effec¬ 
tuated by the 1975 amendments, leaving 
the actual day-to-day administration of 
the programs to the designated State 
agencies. The Department also believes 
that the regulations in Subpart A ac¬ 
complish that goal. 

The next section under Subpart A is 
concerned with allotments. Federal 
share, and payments of Federal money 
to the States. These provisions, which 
encompass §§ 1386.10 through 1386.17, 
essentially are designed to implement 
various statutory provisions and do not 
constitute any major innovations brought 
about by the statute or by interpreta¬ 
tions of the statutory provisions. How¬ 
ever, particular attention is directed to 
proposed § 1386.10(b) which defines the 
need factor referred to in section 132(a) 
of the Act. The Act itself refers to allot¬ 
ments being made to States on the basis 
of the population, the extent of need for 
services and facilities for persons with 
developmental disabilities, and the finan¬ 
cial needs of the respective States. The 
statute, however, does not define what is 
meant by “need” and the purpose of this 
regulation is to do so. It is based upon 
the advice of the National Advisory 
Council and represents what the Depart¬ 
ment believes to be the best approach 
available at this time based upon in¬ 
formation and comments currently be¬ 
fore the Agency. 

For the first year of the program, the 
measure of need adopted was the inci- 
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dence of developmental disability as re¬ 
flected by the proportion of the popula¬ 
tion in the State under age 18. This age 
was substituted for the age 21 factor used 
in the former mental retardation pro¬ 
gram formula, because it corresponds to 
the age criterion in the definition of de¬ 
velopmental disabilities in the Act. The 
data for measuring need utilized after 
the first year came from the Social 
Security Disability Applicant Statistics 
published by the Social Security Admin¬ 
istration and updated periodically. The 
actual data selected are the number of 
beneficiaries in the State under the Adult 
Disabled Child Program as an index of 
relative need of the State for services and 
facilities for the developmentally dis¬ 
abled. It is the Department’s belief that 
these data are the best that are avail¬ 
able. Suggesions for alternative need 
data, or for definition of need to deter¬ 
mine the extent of need for services and 
faciilties for persons with developmental 
disabilities for State allocation purposes, 
are solicited during the comment period. 

P\u:ther attention is directed to pro¬ 
posed § 1386.14 which relates to nondu¬ 
plication of fimds and which implements 
section 136 of the Act. ’This provision 
differs from preceding provisions due to 
a change in the law which no longer per¬ 
mits the use of Federal funds for match¬ 
ing even though other Federal legislation 
allows it: 

In determining the amount of any State’s 
Federal share of the expenditures Incurred 
by It under a State plan approved under sec¬ 
tion 133, there shall be disregarded (1) any 
portion under any provision of law other 
than section 132, and (2) the amount of any 
non-Federal funds required to be expended 
as a condition of receipt of such Federal 
funds. 

This will bring about a change in past 
Department practice, and funds which 
had been used in the past for matching 
will, in some cases, no longer be able to 
be used in such a mariner. An example 
would be funds provided under the Ap¬ 
palachian Regional Development Act. All 
questions arising imder this regulation 
will, absent an express reference to this 
Act in subsequent Federal legislation, be 
referred to the Department’s Office of 
General Counsel for opinion and/or 
interpretation. 

It should be noted that § 1386.17(a), 
“Standards for services for persons with 
developmental disabilities,” will be pub¬ 
lished in the Federal Register upon 
completion of a special study mandated 
by the Act. 

The next subdivision of Subpart A 
relates to “State Plan Requirements— 
Methods of Administration,” and in¬ 
cludes §§ 1386.20 through 1386.31. 'These 
regulations are based on the Depart¬ 
ment’s belief that carrying out the pur¬ 
poses of the Act in this area is best ac¬ 
complished by incorporating in the reg¬ 
ulations the requirements and provisions 
of the Act, clarifying exactly what the 
Act requires, and, in the case of § 1386.24, 
specifying the reports which the Secre¬ 
tary deems necessary in this area for 
purposes of assuring proper operation of 
the State plan. 

The regulations pertaining to person¬ 
nel administration, special assistance to 

poverty areas, use of volunteers, protec¬ 
tion of employees’ interests, etc., are 
based strictly on the statute and upon 
the Department’s belief that these es¬ 
sentially straightforward provisions al¬ 
low the greatest flexibility in carrying 
out technical matters. 

The purpose of § 1386.23 is to restate 
the statutory requirement that the State 
plan provide that special financial and 
technical assistance be given to areas of 
urban or rural poverty in providing 
services and facilities for persons with 
developmental disabilities who are resi¬ 
dents of such areas. The Joint Confer¬ 
ence Report No. 94-473 (page 28) notes 
that Congressional intent is that these 
regulations define the poverty areas in 
the manner required by the National 
Health Planning and Resources Devel¬ 
opment Act (Pub. L. 93-641.) Regula¬ 
tions implementing this latter Act have 
not yet been issued by the Department, 
and under that Act, until the areas can 
be determined for the entire country, it 
cannot be determined on a State-by- 
State basis. Accordingly, in the interim, 
imtil regulations are issued for Pub. L. 
93-641, the Department in only requir¬ 
ing that State plans provide for this spe¬ 
cial financial and technical assistance to 
areas of urban or rural poverty. 

This provides States the maximum 
flexibility possible until such time as 
Pub. L. 93-641 regulations are issued. 
When they are issued, such changes 
as may be necessary to these regulations 
will be announced through standard Fed¬ 
eral Register procedures. It was deemed 
advisable not to attempt to spell out in 
§ 1386.24 all of the reports that the De¬ 
partment would or might require, but 
rather to leave such additional detail to 
subsequent instructions from the De¬ 
partment. 

Sections 1386.28 through 1386.31 in¬ 
corporate substantive aspects required 
in the statute for a State plan: Mem¬ 
bership of the State planning coimcil, 
identification of State council staff, re¬ 
view of all other State plans, and sys¬ 
tematic review of the State plan. The 
purpose of these regulations is to em¬ 
phasize that State planning councils, the 
core planning authority in the State es¬ 
sential to the maximum effective utili¬ 
zation of available existing and poten¬ 
tial resources, can best function when 
adequately staffed and in an environ¬ 
ment of coordination and mutual coop¬ 
eration with all State agencies con¬ 
cerned with planning or implementation 
processes related to the program. The 
basis for these regulations is the De¬ 
partment’s belief that the Act is de¬ 
signed so that the State planning coun¬ 
cil can have the capacity for getting 
cross-agency cooperation in carrying out 
its duties. 

The Department further believes that 
this requires that the State planning 
council and State agency (ies) comple¬ 
ment each other’s functions through ef¬ 
fective working relationships. These 
regulations restate the statutory re¬ 
quirements to make it clear that plan¬ 
ning council members and staff are re¬ 
quired to review their own and other 
State plans, and that such analysis, as 
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a component of a systematic planning 
process, contributes Information on 
needs, actual and potential resources, 
and to the development of short-term 
objectives to meet long-term goals. It 
also contributes to the development of 
council insight into the best methods 
to effect cross-agency coordination to 
develop a reliable system of services for 
the developmentally disabled persons in 
the State. 

The next major area of concern re¬ 
lates .to the provision of services and con¬ 
struction of faculties and consists of the 
proposed regiUations foimd in §§ 1386.40 
through 1386.49. The purpose of this 
subdivision of Subpart A is to insure 
that, through the description of clearly 
defined long-range goals and measurable 
short-term objectives, with primary con¬ 
sideration given to implementing the 
goals of the Act (deinstitutionalization 
of the developmentally disabled, early 
identification of those needing assist¬ 
ance, and provision of protective serv¬ 
ices, advocacy, and foUow-along serv¬ 
ices) allocations of fluids can be based 
on State priorities. At the heart of these 
provisions are the regulations at 
§§ 1386.42 through 1386.45. 

The Department believes that detailed 
requirements are advisable in § 1386.46, 
dealing with the quality, extent, and 
scope of services, based upon the assiunp- 
tion that knowledge of such require¬ 
ments will compel careful consideration 
of the types of services and assistance 
being provided to the developmentaUy 
disabled. 

Similar reasoning relates to S 1386.47, 
dealing with habUitation plans which are 
required by the statute. In order to elim¬ 
inate or reduce the possibility of con¬ 
fusion as to what is meant by a habilita- 
tion plan, it was deemed advisable to in¬ 
corporate, the statutory details in the 
regiUations in order to give the greatest 
guidance with respect to this require¬ 
ment. 

Section 1386.48, deaUng with the pro¬ 
gram for construction of facilities, is de¬ 
signed to set forth the purposes for which 
such construction programs are proper, 
and to require assessment of relative 
need and assignment of priority in order 
of relative need. It is the Department’s 
beUef that such a requirement wiU help 
to ensure planning for the best use of 
limited funds. 

The last regulation in this group is 
§ 1386.49 which, consistent with 
the statute, requires States to afford 
opportunities for appeal and hearing to 
applicants for construction projects who 
are dissatisfied with any action of the 
State with respect to an application for 
such a project. 

The last subdivision of this subpart, 
§ 1386.50, deals with the design for the 
implementation of the State plan. This 
provision is based on section 133(b) (25) 
of the Act. The purpose of the regulation 
is to set forth the Department’s view as 
to what must be included in a design for 
implementation of the State plan in or¬ 
der for it to meet statutory requirements 
through the selection of the best meth¬ 
odology to achieve the goals and objec¬ 

tives devel(^>ed by the State planning 
council. Hie Department believes that 
this regulation accomplishes the purpose 
of informing the States of the essential 
elements of a valid design, especially the 
review of alternative strategies, without 
den5ing them the fiexlbility to tailor 
such a design for impl^enting the State 
plan to their specific needs. 

Subpart B relates to State planning 
councils. Proposed §§ 1386.60 through 
1386.63 are designed to implement sec¬ 
tion 137 of the Act which sets forth the 
duties and responsibilities of State plan¬ 
ning councils. These provisions, especi¬ 
ally those found in §S 1386.60 and 
1386.63, are based on the Department’s 
belief that the 1975 amendments (Pub. L. 
94-103) broadened the responsibility of 
State planning councils in advocacy, 
planning, and evaluation. These regula¬ 
tory provisions provide the statutory 
specificity regarding the role of the State 
planning councils, membership, and 
duties of those councils. 

The basis for specifying in § 1386.61(b) 
the Federal/ State program membership 
on State planning councils is section 
133(b) (A) of the Act which requires 
that a State plan describe the quality, 
extent, and scope of services provided, 
or to be provided, under other State 
plans, but in any case to include the nine 
programs listed. It is the Department’s 
belief that this requirement in the 
statute necessitates State council repre¬ 
sentation of at least these nine programs. 
The purpose of this regulation is to en¬ 
able States to meet the statutory require¬ 
ment to develop an approvable State 
plan. The Department further believes 
that this provision, which supports Con¬ 
gressional intent, allows for maximum 
fiexibility in council membership since in 
many States one member could repre¬ 
sent more than one of these program 
areas and since there is no restriction 
on the number of council members that 
may be appointed. 

One of the purposes of the Department 
in promulgating § 1386.63 is to ensure 
that State planning councils supervise 
the development of State plans through 
the provision of guidance, the establish¬ 
ment of goals and objectives, identifica¬ 
tion of gaps, and the setting of priori¬ 
ties for the allocation of funds. The day- 
to-day implementation of the State plan 
is the responsibilfty of the State agen- 
cy(ies) designated to administer it. The 
activities of these designated agencies 
will be monitored and evaluated through 
the methods established by the State 
councils to ensure that goals and ob¬ 
jectives established in the State plan are 
being achieved. 

Subpart C concerns the protection and 
advocacy of Individual rights and con¬ 
sists of a single proposed regulation, 
§ 1386.70. The purpose of this regulation 
is to implement section 113 of the Act by 
incorporating into the regulatory struc¬ 
ture the statutory requirements. The 
regulation includes provisions for assur¬ 
ances that the States will have a system 
in effect by October 1, 1977, to protect 
and advocate the rights of individuals 
with developmental disabilities as speci¬ 
fied in the statute, and that such a sys¬ 

tem will be independent of any State 
agency which provides treatment, serv¬ 
ices, or habilitation to such persons. 
The regulation does not attempt to es¬ 
tablish a single method of implementing 
the statutory • provisions. It is the De¬ 
partment’s belief .that different ap¬ 
proaches may be utilized in order to 
achieve the substantive goal of establish¬ 
ing an independent agency to pursue the 
rights of the developmentaUy disabled. 
The Department beUeves it desirable to 
give States fiexibility in the development 
of such a S3retem. However, guidelines 
which WiU assist in the development of 
an advocacy plan wiU be issu^ by the 
Department to insure that the statutory 
provisions of section 113 are imple¬ 
mented. ’This regulation imposes no re¬ 
strictions on the choice of the agency to 
plan the system. Rigid restrictions, how¬ 
ever, are placed on the agency to be se¬ 
lect^ or estabUshed to implement the 
system by the Act. 

The basis for this is to avoid aU pos¬ 
sibility of confiict of interest because this 
system has been established in section 
113 of the Act for the purpose of address¬ 
ing problems of individuals. It is the De¬ 
partment’s beUef that the State coun- 
cU’s advocacy role is to be carried out 
on behalf of the developmentally dis¬ 
abled population as a whole within a 
State, and that the basic principle un¬ 
derlying the establishment of the pro¬ 
tection and adv(x:acy system in each 
State is that individuals who are devel¬ 
opmentaUy disabled need to be able to 
reach outside the system of services in 
order to assure that their rights are not 
violated or diminished. 

The Act makes these findings respect¬ 
ing the rights of developmentally dis¬ 
abled persons: 

(1) Persons with developmental disabUl- 
ties have a right to appropriate treatment, 
services, and habUitation for such disabilities. 

(2) The treatment, services, and habUita¬ 
tion for a person with developmental disa¬ 
bilities shoiUd be designed to maximize the 
developmental potential of the person and 
should be provided in the setting that is 
least restrictive of the person’s personal 
liberty. 

(3) The Federal Government and the 
States both have an obligation to assure that 
public funds are not provided to any insti¬ 
tutional or other residential program for per¬ 
sons with developmental disablUties that— 

(A) Does not provide treatment, services, 
and habUitation which is appropriate to the 
needs of such persons; or 

(B) Does not meet the following minimum 
standards; 

(1) Provision of a nourishing, well-bal¬ 
anced dally diet to the persons with develop¬ 
mental disabilities being served by the 
program. 

(li) Provision to such persons of appropri¬ 
ate and sufficient medical and dental 
services. 

(Hi) Prohibition of the use of physical re¬ 
straint on such persons unless absolutely nec¬ 
essary and prohibition of the use of such re¬ 
straint as a punishment or as a substitute for 
a habUitation program. 

(Iv) Prohibition on the excessive use of 
chemical restraints on such persons and the 
use of such restraints as punishment or as a 
substitute for a habUitation program or in 
quantities that interfere with services, treat¬ 
ment, or habUitation for such persons. 
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(v) Permission for close relatives of such 
persons to visit them at reasonable hours 
without prior notice. 

(vl) Compliance with adequate fire and 
safety standards as may be promulgated by 
the Secretary. 

(4) All programs for persons with devel¬ 
opmental disabilities should meet standards 
which are designed to assure the most fa¬ 
vorable possible outcome for those served,- 
and— 

(A) In the case of residential programs 
serving persons in need of comprehensive 
health-related, habilitative, or rehabilitative 
services, which are at least equivalent to 
those standards applicable to intermediate 
care facilities for the mentally retarded 
promulgated in regidatlons of the Secretary 
on January 17, 1974 (39 FR pt. II), as appro¬ 
priate when taking into account the size of 
the institutions and the service delivery ar¬ 
rangements of the facilities of the programs; 

(B) In the case of other residential pro¬ 
grams for persons with developmental dis¬ 
abilities, which assure that care is appropri¬ 
ate to the needs of the persons being served 
by such pn^ams, assure that the persons 
admitted to facilities of such programs are 
persons whose needs can be met through 
services provided by such facilities, and as- 
s\ire that the facilities under such pn^rams 
provide for the humane care of the residents 
of the facilities are sanitary, and protect 
their rights; and 

(C) In the case of nonresidential pro¬ 
grams, which assiure the care provided by 
such programs is appropriate to the persons 
served by the programs. 

Subpart D establishes the practice and 
procedure for hearings pertaining to 
State conformity with State plans for 
the developmentally disabled and with 
Federal requirements. These regulations 
are foimd in §§ 1386.80 through 1386.112 
The purpose of these regulations is to 
create in advance of any hearing, regru- 
lar procedures for the initiation of hear¬ 
ings, for the determination of the requi¬ 
site notice and parties, and for the rules 
which will govern the conduct of tlie 
hearing itself and post-hearing actions 
of the parties and of the Presiding Of¬ 
ficer and/or Director of the Develop¬ 
mental Disabilities OfBce. 

The Department believes that these 
regulations, which are followed by other 
agencies within the Department, such 
as the Social and Rehabilitation Service 
and the Administration on Aging (the 
latter on an od hoc basis), are fair to 
all the parties concerned and protect the 
interests of all potential parties with tlie 
least amoimt of delay and expense con¬ 
sistent with the protection of the rights 
of all concerned. 

Part 1387—^Discretionary Grants 
Program 

Sut^art A of proposed Part 1387 ad¬ 
dresses university afiBliated facilities and 
is divided into two subdivisions, ‘‘Demon¬ 
stration and training grants” and “Con¬ 
struction programs.” Sections 1387.1 
through 1387.4 deal with demonstration 
and training grants. The essential pur¬ 

pose of these regulations is to incor¬ 
porate the requirements of Part B, Sub¬ 
part 1 of the Act, as amended. The De¬ 
partment believes that little material 
additional to that contained in the stat¬ 
ute is required or desirable for the pur¬ 
pose of implementing this part of the Act. 
Section 1387.2 does detail what an ap¬ 
plication fo(; a demonstration and a 
training grant must contain. The De¬ 
partment believes that this carries out 
the directive of section 122(a) of the Act 
which requires the Secretary to establish 
the form and manner of making an ap¬ 
plication and of the required contents of 
an application. Section 1387.4 is proposed 
for the purpose of implementing what 
the Department believes to be the Con¬ 
gressional purpose of section 122(b): Of 
giving priority to applications for pro¬ 
grams which will provide services within 
a community rather than in an institu¬ 
tional setting. The Department believes 
that this Congressional purpose is best 
served by repetition of that priority in 
the regulations, even though the statu¬ 
tory provision just noted is clear. 

Subpart 2 of Part B of the Act deals 
with construction programs and is im¬ 
plemented in §§ 1387.10 through 1387.14 
of the proposed regulations. Section 
1387.11 implements the statutory man¬ 
date found in section 126 of the Act, as 
amended, which directs the Secretary to 
establish the form and manner of sub¬ 
mitting an application and the informa¬ 
tion which such an application must 
contain. 

Hie purpose of the remaining regula¬ 
tions of this subdivision is to implement 
the statutory directives found in Subpart 
2 of the Act. The Department bases these 
regulations on its belief that little change 
is necessary because the statute itself is 
clear with respect to assimances that are 
required and the purposes of the pro¬ 
gram. Section 1387.11, dealing with the 
form of the application, provides that it 
will be in such form and manner, and 
contain such information, as the Secre¬ 
tary may require. This is based upon the 
Department’s belief that fiexibility is re¬ 
quired in the construction program. The 
applications will be expects to contain, 
as a minimum, however, the assurances 
regarding consistency with the State 
plan. State planning council review, con¬ 
struction standards, and other statutory 
requirements detailed in § 1387.12. 

Subpart B of Part 1387 pertains to spe¬ 
cial project grants. The purpose of this 
Subpart, which consists of the regula¬ 
tions at §§ 1387.20 through 1387.23, is to 
incorporate into the regulations the stat¬ 
utory purposes for which such grants 
may be made as set forth in section 145 
(a) of the Act. These provisions are 
based upon the Departments’ belief that 
the statute clearly sets forth what are 
acceptable purposes of special project 
grants. 

Eligible applicants are described in 
§ 1387.22 and are limited to pub¬ 
lic and other nonprofit agencies, organi¬ 
zations, and institutions. This definition 
is consistent with, and implements sec¬ 
tion 145(a) of the Act. 

Section 1387.23 deals with the appli¬ 
cation content and the procedures for 
submitting applications. 'The purpose of 
this regulation is to make clear that the 
Secretary, through guidelines, has the 
authority to elaborate on the content 
and procedures. The reason for leaving 
this to guidelines is that, since this Sub¬ 
part relates to specific applications for 
special projects, as opposed to Statewide 
plans, greater diversity in permissible or 
required content is desirable; therefore 
criteria will be carefully developed. The 
Department believes that this can be ac¬ 
complished more efficiently through 
guidelines than through the regulatory 
process, particularly since guidelines 
afford greater fiexibUity to both the De¬ 
partment and the applicant. 

Paragraph (b), of § 1387.23 of this 
proposed regulation expressly requires a 
copy of any application for special proj¬ 
ect grant (other than projects of national 
significance) to be submitted to the State 
planning coimcil for review and com¬ 
ment in order to ensure that the pro¬ 
posed project is consistent with the State 
plan goals and objectives and the com¬ 
prehensive planning and monitoring 
respKinsibilities of the State planning 
council. 

In summary, many of these proposed 
rulemaking provisions are restated from 
the Act. The Department has sought to 
provide States with maximum fiexibility 
within the terms of the Act and to avoid 
imposing additional burdens beyond 
those required by the law. The detailed 
provisions concerning the content of 
State plans included in these proposed 
regulations are required by the statute 
itself. 

Prior to the adoption of the proposed 
regulations, consideration will be given 
to any comments, suggestions, or objec¬ 
tions thereto which are submitted in 
writing to the Director, Developmental 
Disabilities Office. Department of Health, 
Education, and Welfare, 330 C Street, 
SW., Washington, D.C. 20201, on or be¬ 
fore October 12,1976. Comments received 
will be available for public inspection in 
Room 3070, Mary E. Switzer Building, 
of the Department’s offices at 330 C 
Street, SW.. Washington, D.C; 20201, on 
Monday through Friday of each week 
from 8:30 a.m. to 5 p.m. (202/245-0335). 
0335). 
(Catalog of Federal Domestic Assistance Pro¬ 
gram, Nos. 13.630 Developmental Disabili¬ 
ties—Basic Support; 13.631 Developmental 
Disabilities—Special Projects; 13.632 Develop¬ 
mental Disabilities—Demonstration and 
Training (University Affiliated Facilities) 

[FR Doc.77-2229 FUed 1-26-77:8:45 am] 
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