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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF

NORTH DAKOTA

——————

D. R. JACOBSEN ang Peter Fugelso, Copartners Doing Business

under the Firm Name and Style of Jacobsen & Fugelso, Appel-

lants, v. JOHN FORBRAGD, Respondent,

(IT1 N. W. 624.)
Sales — liens and mortgages — Judgments,
1. Where the own

er of & harness claimed to have sold it on the 22d day of
April, 1915, and took 4 mortgage back from the purchaser on the harness, and
claimed to haye filed it on the date of

f the sale, and another took a mortgage on
the same harnesg dated April 2o, 1915, and claimed to have seen the harness
in the possession of the mo:

Tgagor prior to the date of his mortgage, the ques-
tion of the Priority of the mor

Pleadings —. amendment,

2. The complaint Substantially stated the value of certain property to be
$59, the answer stated it $60. The proot showed it to be $59. Defendant,
during the courge of the trial, made a motion to amend his pleading to cor-
respond with the proof. He did not redraw the pleading. The court allowed the
Smendment. The trig) Was had on the theory that the answer had been f“"e“d'
ed to correspond with the proof; held that this was in accordance with the
Provisions of § 7483, Compiled Laws 1913, T

Opinion fled February 7, 1979, Rehearing denied March 15, 1919.
@N D,




2 42 NORTH DAKOTA REPORTS

Appeal from a judgment of the County Court of Ward County and
from an order denying a new trial, Wm. Murray, J.

Affirmed.

W. H. Sibbald, for appellants.

The permission to amend is not sufficient, the pleadings must be re-
drawn. Satterland v. Beal, 12 N. D. 122; Bergh v. John Wyman
Farm Land & Loan Co. 30 N. D. 165; Clark v. Ellingson, 35 N. D.
546.

E. R. Sinkler and M. O. Eide, for respondent.

The court will not disturb the verdict unless the errors are preju-
dicial. McGregor v. G. N. R. R. Co. 31 N. D. 471; Buchanan v. Occi-
dent Elev. Co. 33 N. D. 346.

Grack, J. Appeal from the judgment of the county court of Ward
county and from an order denying a new trial, Wm. Murray, Judge.

The action is one in claim and delivery to recover the possession of a
certain set of double harness complete with collars. The plaintiff
claims possession thereof by reason of a certain chattel mortgage on the
harness dated April 22, 1915, and on that day filed in the office of the
register of deeds of Ward county, North Dakota. The defendant
claims the right to possession by reason of a chattel mortgage upon
the same property dated April 20, 1915, and filed on the 21st day of
April, 1915, in the office of the register of deeds of said Ward county.
Each of said mortgages was executed by one Olof Olson as mortgagor.
Olof Olson purchased the harness from Jacobsen & Fugelso for $59.
The principal question in the case is: Which of the two chattel mort-
gages is a prior lien upon the harness? The testimony of Jacobsen, one
of the plaintiffs, is very positive that he sold the harness to Olson on
the 22d day of April, 1915, for $59, and took his note for that amount,
which was secured by the chattel mortgage dated and filed as above
stated. Defendant’s testimony is equally positive that prior to the 20th
day of April, 1915, the date of the chattel mortgage from Olson to the
defendant, he had seen the harness in question in the possession of
Forbragd, where he was living, two or three days prior to the 20th day
of April, 1915. He identified the harness, which he saw at Olson’s
place two or three days prior to the time he took his mortgage, as the
same harness described in his mortgage. This, in substance, being the
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state of the testimony, it is apparent there is a direct confliet between

the testimony of Jacobsen and that of the defendant. If Jacobsen’s
testimony relative to the sale of the harness to Olson is correct, then
defendant’s statement, that he saw the harness in question at Olson’s
Place two or three days before Olson executed the chattel mortgage on
the harness to him, eannot be correct; and, if the defendant’s statement
is correet, then Jacobsen’s statement ig not correct. Hence a direct
confliet in their testimony.

This disputed question of fact wag properly one for the jury. It
decided in favor of the defendant. Upen this disputed question of fact
the verdiet of the jury is conclusive, The mortgage to the defendant is
Irior in point of time ag to its date of execution and its filing to that of
the plaintiff, Tn addition to this, the jury placed the stamp of credibil-
i ony of the defendant, The effect of the verdict of the

Jury i8 to find that Olgon had possession of the harness in question at
and prior to the ¢ tgage to the defendant. This

ime he executed the mor
being true, the g ich is prior in point of time

efendant’s mortgage, wh
of execution and filing, is a first lien upon the harness, and the defend-
ant s entitled to the Possession of the harness or the value thereof. The
defendant, in itg answer, claims the value of the harness was $50.
¢ plaintiff, in it complaint, shows that the selling price of the
baraess wag $59, and alleged that the valye thereof is $100. The proof
thowed the valye of the harness to be $59. The testimony and the
complaint having shown that the value of the harness was $59, the
‘.iefe“d‘mt moved t0 amend hig answer and increase his demand for
J'ld_gment from $50 to $59, The court granted the motion. Upon this
Plaintiff Predicates errop, It was not error. The amendment in no
Mianner congtipyteq a variance, nor did it occasion surprise nor mislead
O Plaintiff, T sole matter affected by the amendment was the alle-
&ition iy the answer with reference to the value of the harness. The
“mplaint ghoyg that the selling price of the harness was $59. The
Proof showg the value thereof the same. The amendment was proper
Under § 7485 Compiled Laws 1913, which reads thus: “The court
o, before or gfter judgment, in furtherance of justice and on such
tem'm % may be Proper, amend any pleading, process, or pro?eedmg ‘?y
#dding or striking out the name of any party; or by correcting a m:!—
®in the name of 4 Party, or a mistake in any other respect; or by
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inserting other allegations material to the case; or, when the amendment
does not change substantially the claim or defense, by conforming the
pleading or proceeding to the facts proved.”

What the court did, in this case, was to conform the answer to the
proof. In such case, it is not necessary to redraw the pleading which
is amended. In the case at bar, if there had been no application to
amend, the judgment would have been supported by the pleadings.
The complaint, itself, in effect shows the value of the harness to be
$59; the proof clearly shows it, and whatever defect there is in the
answer in this regard is cured by the complaint. If the amendment
asked for was such as would constitute a variance, or if the amendment
was such as would substantially change the nature of the claim or de-
fense, or if the amendment was an extended and complicated one, it
would be proper practice to redraw the amendment, following the
rule in Satterlund v. Beal, 12 N. D. 122, 95 N. W. 518; Clark v. El-
lingson, 35 N. D. 546, 161 N. W. 199. In such case the court having
granted the amendment, any party to the action, whose rights are
affected by it, may insist that the pleading which the amendment
affects be redrawn. If, however, the amendment is allowed and none
of the parties to the action insists that the pleading affected by the
amendment be redrawn and it is not, and the trial proceeds on the
theory that the amendment is allowed, one, a party to the action, who
had an opportunity to insist that the pleading be redrawn and did not
do so, cannot complain and should be held to have waived it, and, hav-
ing tried the case on the theory that the amendment was allowed, he
should not be allowed to change his position after the close of the trial
nor be heard to insist that the pleading affected by the amendment should
have been redrawn.

The object of the trial is to determine the matters in dispute between
the parties to the action. Fair and full opportunity should be granted
to each party to an action to present fully all matters concerning the
subject of litigation. He should not, however, be permitted, knowingly,
to remain inactive and impassive and neglect or fail to act to protect his
right, and then assign as error that which was as much within his
power to prevent as any other party to the action. The trial should not
be a contest of skill to see which party to the action may be successful
in placing error in the record, but should be an earnest endeavor of
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each party to fairly ascertain and determine the respective rights of
the parties with reference to the subject of litigation.

Wo have examined, with considerable care, each of the instructions
of the trial court objected to by the appellant, and find no reversible
error in the giving of such instructions. It is not necessary to act out
the instructions objected to in full, nor discuss them further. There was
Yo error in denying plaintifi’s motion for a new trial.

Judgment and order appealed from are affirmed, with statutory costs.

B.M. TORGERSON, A. E. Ringey, Carl Meyer and Alfred P. John-
son, Voters and Taxpayers of Golden Valley School District No.
85 of Williams County, North Dakota, Respondents, v. GOLDEN
VALLEY SCHOOL DISTRICT NO. 85 OF WILLIAMS
COUNTY, NORTH DAKOTA, and Fred Jorgenson, P. J.
Hamers, and O, A, Haerstad, as the School Board of Said School
District, and John Van Wagenen as Clerk of the School Board of
Said School District, and Tra Rush, Appellants.

(171 N. W. 626.)

Schools and echool districts — removal of school to new location — vote neces«
sary for removal.,

Where a consolidated
the district, acting unde;

be removed from the }
electors,

school ie formed and a site chosen by the electors of
T § 1190, Compiled Laws of 1913, such school cannot
ocation so selected without a two-thirds vote of the
Proceeding under §§ 1184 and 1185 of the Compiled Laws of 1913,

Opinion fled February s, 1919, Rehearing denied March 15, 1919.

Appeal from District Court of Williams County, Fisk, J.
Affirmeg,

hﬁ“"’ge H. Stillman (John A, Van Wagenen, of counsel), for appel-
8,

The policy expressed in § 1188, Compiled Laws 1918, is that 0
child shal] pe deprived of that education and an equal opportunity

; | p—




8 42 NORTH DAKOTA REPORTS

the same even though the taxpayers are unwilling to vote to remove or
build a school site. State v. Mostead (N. D.) 158 N. W. 349.

Greene & Stenersen, for respondents.

The public schools of North Dakota are under the control of the
legislature, and the respective school boards have no other powers than
those expressly conferred upon them. Pronovost v. Brunnette, 162 N.
W. 300; Kretchmer v. School Board, 158 N. W. 993.

The right to hold an election cannot exist, or be lawfully exercised,
without an expressed grant of power by the Constitution, or by the leg-
islature acting under constitutional authority. 15 Cyc. 316; State v.
Taylor, 12 L.R.A. 202; State v. Gardner (S. D.) 54 N. W. 606;
People v. Palmer, 51 N. W. 999; Brewer v. Davis, 49 Am. Dec. 706;

State v. Jenkins, 43 Mo. 261 ; Stephen v. People, 89 111, 837; Forest v.
Batavia, 61 Il 99.

Birozerr, J.  This action is one involving the validity of an election
held in the defendant school district on May 22, 1918, for the purpose
of changing the location of the consolidated school therein. Prior to
the consolidation in August, 1917, three schools, located in different
parts of the district, were conducted. Under the authority of § 1190,
Compiled Laws of 1913, an election was held on August 1, 1917, re-
sulting in the consolidation of the schools, and the site of the consoli-
dated school was determined to be a site already owned by the distriet,
near the village of Temple. In the month of May following, a petition
was presented to the school board, signed by more than one third of the
electors of the district, asking that an election be called to submit the
question of the removal or change of site of the consolidated school
from the village of Temple to a site in section 16 in the same township.
In pursuance of the petition an election was called and held, at which a
majority voted in favor of the site in section 16.

The only question considered by the district court, and the only
question that is here for consideration, is as to the legality of the last
election. The proper solution of this question depends upon the con-
struction of certain sections of the School Code. Section 1184 of tho
Compiled Laws of 1913 authorizes the board of directors of common
school districts to call an election to vote upon the question “of the
selection, purchase, exchange, or sale of a schoolhouse site (or) of the
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erection, removal, or sale of a schoolhouse,” whenever, in the judgment
of the board, it is desirable or neeessary to the welfare of the schools in
the district; and it is also therein provided that such elections may be
called in response to petitions signed by one third of the voters of the
district. It is eontended by the appellant that this section authorized
the election which was held in May, and that consequently the site of
the consolidated sehool was legally changed from the village of Temple

to the site in section 16, The respondents, on the other hand, contend
that 10 authority exists for the changing of the site of the consolidated
school, and to support this content

: ion they rely upon § 1190 of the
Compiled Laws of 1913, This section is of more recent origin than
§1184 Tt provides for the holding of elections to determine the ques-

tions of conveying pupils at the expense of the district to and from
schools already established in common school distriets, of consolidating
two or more schools, and of sel

it ecting a site and erecting a suitable
building or of making suitable additions to buildings already erected to
secommodate pupils of the schools to be vacated. The argument is
advanced that, since § 1184 originally applied only to sueh schools as
“'cre' customarily maintained within common school districts, before au-
ﬂ_lorlt,v existed for the establishment of consolidated schools, the sce-
;lon has no application to the location or relocation of schools of the
Z“cr sort. It ig clfximed that §§ 1184 and 1185 are inconsistent with
the lf°]'°y of eonsolidation as expressed in the statutes; but we are not
“onvinced that there is such inconsistency as to require us to hold the
Ormer gectj

ons wholly inapplicable to proceedings looking to the re-
moT\':l or ;e]ocation of a consolidated school.
e effe

. ct of an election under § 1190 of the Compiled Laws of
1913, where the majority of the
2 consolig: !

votes are in the affirmative, is to create
e st ated s¢ hool and to select a site therefor. The provisions of
Statute bearing upon the operation of a consolidated school clearly
andi’;:l"late that there shall be but one such school within a distr.ict,
© powers of the board of directors, with respect to the selection,

?;mha:le, ?XChange: or sale of a site or the removal of a schoolhm}se

" the site of 5 consolidated school, are certainly no more extensive
a;n th ¢ Powers of the same board with respect to similar mafters
8 ordingry schools; and the same is true as to the voters of the

lstriet, Sections 1184 and 1185 provide for these matters, and, in
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our opinion, these gections are as applicable to consolidated schools as
to any other schools within a common school district. Upon the
hypothesis that these gections are applicable, it becomes necessary to
determine whether or not they authorized the election held in the
instant case, and the further proceedings pursuant thereto.

The school having been located upon the site near the village of
Temple, in August, 1917, it could only be removed therefrom by the
combined action of the board and the voters of the district, acting under
the authority of §§ 1184 and 1185 of the Compiled Laws of 1913. Sec-
tion 1184 seems to authorize a vote upon any question which may arise
in connection with the locating or relocating of a school within a dis-
trict. The section immediately following provides that it shall require
a vote of two thirds of the voters present and voting at a meeting to
order the removal of a schoolhouse, and that a schoolhouse so removed
cannot be again removed within three years from the date of such meet-
ing. We are of the opinion that the expression “removal of the school-
house,” as used in this gection, implies all of the proceedings incident
to the relocation of a school, including the purchase of a site and the
erection thereon of a school building. The meaning of such statutes is
not to be gathered from exact grammatical analysis and definition.
The plain meaning is that schools are to be moved only with the consent
of the voters, and that the best interests of the schools demand that the
right be exercised under prescribed limitations as to time. To give
full effect to the election held in 1917, as a result of which the schools
were consolidated and the site chosen near the village of Temple, it must
be held that that election located the consolidated school; and in order
that the school may be removed from the location so established it is
requisite that the proposition ghould receive the two-thirds vote re-
quired for removal. Not having received that vote, the consolidated
school within the defendant district is still legally located upon the site
near the village of Temple. For like interpretations of similar statutes,
see State ex rel. Jay v. Marshall, 13 Mont. 136, 32 Pac. 648 ; Kessler v.
State, 146 Ind. 221, 45 N. E. 102. See also Stayton v. Butcher, 16
Okla. 232, 82 Pac. 726. While so located the board has no authority to
expend moneys incident to the improvement of a site to which they are
not, and may never be, authorized to remove the school. It follows
from this that the order appealed from is correct, and it is affirmed.
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Grace, J. (dissenting). I respectfully dissent from the conclusion
arrived at by my associates, It is conceded that in the election held in
August to consolidate the school that but two questions were submitted,
—that of consolidation of the school and the selection of the site, Itis
our understanding that the question of selecting suitable buildings or of
making suitable additions to buildings already erected to accommodate
pupils of sehools to be vacated was not submitted. That at said election
the schools of the district were consolidated there can be no doubt, and
that at the same election a site for the consolidated school was selected is
equally without doubt, A fter such election, another election was legally
brought on to select another site than the one selected at the election on
:‘\ugust 1; the latter clection was held in the month of May of the follow-
ng year. The election in May was to select a new site in section 16,
wl.lich is in the center of the school district. The election was held for
tl'ns purpose and a majority of the voters were in favor of selecting a
site in section 16, The election having been legally called and held,
the effect of this clection is the selection of g new site for the consoli-
dated school, and upon which the school board, when duly authorized by

ear, and effects g change of site from that designated at the first elec-
t‘°’1~t0 that in section 16. Tt is oy contention under §§ 1184 and
1185 that to select, purchase, exchange, or sell a schoolhouse site, or
p“rc!]ase’ exchange, or sell 5 schoolhouse, a majority vote is all that is
svired. It is 50 specifically provided in § 1185. The language
°.f the Stat.ute in this regard is so plain it would seem to be impos-
sible to misunderstand it, Tt ig ag follows: “If a majority of the
voters Present at such meeting shall by vote select a schoolhouse site or
i e in favor of the purchase, exchange or sale of the schoolhows?,
- 1€ case may be, thep the board shall proceed to carry out the deci-
8ion of the voters of the district.”
With(i,nre:;:ove a S?hoo.lhouse from where it is located to some other. point
; e distriet is an entircly different question, and requires a
e SUF percentage of the electors participating in the election in order to
€t 8 removal thereof, The langnage of the statute which governs
® Temoval of 5 schoolhouse from where it is located to another point
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within the district is as follows: “Provided it shall require a vote of
two thirds of the voters present and voting at such meeting to order the
removal of the schoolhouse, and suck schoolhouse so removed cannot
again be removed within three years from the date of such meeting;
and, further, if the question of removing the schoolhouse fails to carry,
then the question of removing such schoolhouse cannot again be raised
within one year.”

The object of the statute last quoted is to prevent the too frequent
removal of the school building or schoolhouse. Hence it is observed
that if at an election for that purpose it is voted to remove the school-
house, and it is so removed, it cannot be removed again for three years.
Tf, however, the question failed to carry and there was no removal of
the schoolhouse, then the question of removing the schoolhouse cannot
again be presented within one year. The election above referred to,
which was held in May, effected the selection of a new site or another
site than that selected at the election in August. It received the required
number of votes, to wit, a majority of the electors of the distriet par-
ticipating in that election. The effect of the election in May was to
choose a new site on section 16 and discontinue the old site selected in
the August election. The majority of the voters at the last election
expressed themselves favorably to the site on section 16. It constitutes
and is the legal site upon which the consolidated school building should
be built when the building of the same has been duly authorized accord-
ing to law. It seems to us the meaning of the sections of the statute
quoted are plain and easily understood. There is no room for con-
struction. Inmy opinion, the only legal site now existing is that selected
by the majority of the electors at the latter election held in May fol-
lowing the former election.

GEORGE M. LYNESS, Respondent, v. FESSENDEN LIGHT &
POWER COMPANY, a Corporation, Appellant.

(171 N. W. 827.)

Contracts — Statate of Frauds.
The laborer is worthy of his hire.

Opinion filed March 15, 1919,
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Appeal from the County Court of Wells County, Honorable Fred
Jansonious, J udge,

Affirmed,
B. F. Whipple, for appellant,

“When an agreement is not made for the benefit of a third party it
cannot be enforced by him,” J, efferson v. Asch (Minn.) 55 N, W. 604;
Parlin v. Hall (N, D.) 52 N. W. 404.

“A third party cannot sue unless he is plainly designated by the

instrument as the beneficiary and the covenant or promise is made for

his sole benefit,” Newberry Land Co. v. New Berry (Va.) 27 S. E.

899. See also Anstee] v, Humphries (Ga.) 27 8. E. 736; Wood v.
Mariority (R. L) 14 Atl 855; Clare v. Hatch (Mass.) 62 N. E. 250;
Washburn v, Toterstate Co. (Or.) 38 Pac. 620; Edwards v. Clement
(Mich.) 45 N, W. 1107; Rietzloff v. Glover (Wis.) 84 N. W, 298;
Bates v, Donnelly (Mich.) 24 N. W, 188; Fisher v. Lutz (Wis.) 132
N.W. 598; Clark v. Hennessey (Minn.) 142 N. W. 873.

John 4, Layne, for respondent,

“If the defendan received property as an individual in his own be-
balf and agreed from that property to pay the debt of the plaintiff
then he can be held.” MecArthur v, Dryden, 6 N. D. 438, 71 N. W.
125; Moore v, Becker, 4 N. D, 314, 62 N. W. ¢07.

1

ged with the defendant to construct for its operation

3 Power line, anq g5 4 Part of the arrangement it was to furnish the
ma‘te rials. The poles were shipped by rail to Fessenden and were billed
to “the F, essenden Ligh

tho ne t & Power Company.” The drayage work of

© Plaintiff wag ¢, get from the railroad depot and yards the material
fhlppeq to the defendant anq to distribute the same along the line, so
0 reality the building of the line Was a joint venture between Baldwin
and the defendant, When the work was done Baldwin made to the com-
Pany a bill of ggle for his interest in the line and his interest in con-
tracts with gomq ten persons, who each agreed to pay and contribute a
Rice sum of the €Xpense of the line, and defendant assumed and agreed
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to pay for the work of constructing the line. Tt was not merely an
agreement to pay the debt of another. The construction of the line was
a joint enterprise; the work of distributing the poles and materials was
done as much for the benefit of the company 83 for the benefit of Bald-
win. Indeed, the company was the real and principal party and the
only party that has enjoyed, and continues to enjoy the benefit of the
plaintiff’s work. The verdict and judgment is clearly right.
Affirmed.

BOVEY-SHUTE LUMBER COMPANY, a Corporation, Appellant,
v. EDMORE (EVORE) THOMAS, Fred S. Cropper, Peter J.
Keefe, H. C. Bear, and Farmers & Merchants Bank of Leeds,
North Dakota, a Corporation, Respondents.

(171 N. W. 859.)

Liens — seed lien — compliance with statute.

1. A seed-lien statement under Comp. Laws 1913, § 6852, which is signed by
the vice president of a bank, and which directly claims a seed lien in favor of
such bank, and which further states the kind and quantity of seed furnished,
its value, and the name of the person to whom furnished, and a proper de-
geription of the land upon which the same was sown, substantially complies
with the statute, as against the objection raised that the lien statement does
not show affirmatively that the bank furnished the seed, or possessed any
interest in the grain.

Liens — owner's share of crop — right to lien for seed furnished.

2. In an action brought by the holder of a sherifi's certificate of sale to
recover the owner’s share of certain wheat under its right to receive the rents,
or the value of the use of land during the period of redemption, where a de-
fendant bank has interposed a counterclaim alleging a seed lien to exist upon
gsuch wheat for the seed furnished therefor, and from which the same was
grown, and where the evidence discloses that the bank furnished such seed
wheat to the party, either as a chattel mortgagee in possession of such seed
wheat, or as a party to whom the owner thereof had turned over such seed
wheat, it is held that the bank is entitled to enforce a sced lien upon such

grain, as the party who furnished the same, within the meaning of §§ 6851 and
6852, Compiled Laws 1913.

Opinion filed March 15, 1019.
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Action to recover certain grain; defendant bank interposed counter-
claim alleging a seed lien thereupon.

From a judgment rendered for the bank, and from the order of the
Distriet Court, Benson County, Buttz, J., overruling a motion for
judgment non obstante, the plaintiff appeals,

Affirmed,

R. A. Stuart and Cuthbert & Smythe, for appellant.

The sced lien was unknown at ecommon law; and hence can neither
be acquired nor enforced unless there has been a substantial compliance
with the act of the legislature from which the lien arises. Kelly v.
Seely, 27 Minn, 385, 7 N. W. 821; Mushlitl v. Silverman, 50 N. Y. 360 ;
Hooper v. Flood, 54 Cal, 218; Malter v. Mining Co. (Nev.) 2 Pac. 50;
Gordon Hardware Co. v. San Francisco R. Co. (Cal.) 22 Pac. 406;
Phil. Mech, Liens, 498; Lindley v. Cross, 99 Am. Dec. 610; Goss v.
Strelits, 54 Cal. 640; Lavin v. Bradley, 1 N. D. 291, 47 N. W, 384,

The findings must be sufficient to support the judgment. Holt v.
Van Eps, 1 Dak, 206, 46 N. W, 689; Dole v. Burleigh, 1 Dak. 227,
46 N. W. 692; Anderson v. Alseth (8. D.) 62 N. W. 435.

No action for conversion can be maintained unless the plaintiff shows
2 general or special ownership in the property converted, and possession
or a legal right to immediate possession at the time of the conversion.

Parker v, First Nat, Bank (N.D.) 4 N. W. 313; Martin v. Hawthorne:
(N.D)) 63 N, w. 895,

The benefits of statutory
ance with the statute,
mussen (N. D.) 95 N.
223; Smith v, Dawle

liens can be realized only by strict compli-
Martin v. Hawthorne, supra; Moher v. Ras-
W. 152; Chaffee v. Eidinger (N. D.) 151 N. W.
T, 141 N. W. 786; Mark Paine Lumber Co. v.

Douglas County Tmprov, Co, 94 Wis, 322, 68 N. W. 1013; Rosholt v.
Corlett, 106 Vyis, 474, 82 N. W. 305 ; Caylor v. Thorn, 125 Ind. 201,
% N.E 217, Robbins v. Blevins, 109 Mass. 219; Berry v. McAdams,
93 Tex. 431, 55 8, Ww. 1112; Neeley v. Searight, 113 Ind. 316, 15 N.
N 508; Schulenburg v, Bascom, 38 Mo. 188; Clark v. Edwards, 119
N C.115,95 8. E. 794, Shafer v. Archbold, 116 Ind. 29, 18 N. E. 56;
-D. Lbr. Co, v, Bulger, 125 N. W. 883 ; Stoltz v. Hurd (N. D.) 128
Nw 115; First Nat. Bank v. Peavey Elevator Co. 72 N. W. 402.
0o Joslyn v. Smith, 2 N. D, 53; 95 Cye. 683; 17 R. C. L. pp-
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597 and 600; 2 Current Law Text (1903—4) p. 738, § 1; Browing v.
Belfad, 83 App. Div. 144; Taylor v. Smith, 87 App. Div. 78.

Sinnes & Duffy and Adrian Builz, for respondents,

It would not be equitable to permit the plaintiff to obtain the crop
grown from the seed furnished and escape paying for such seed,
through the merest technicality. Coburn v. Stephens, 137 Ind. 683, 45
‘Am. St. Rep. 218.

To furnish or supply necessarily carries with it the idea of ownership
of, property in, or dominion over, the thing furnished by the one who
furnishes. Southern Exp. Co. v. State, 107 Ga. 670, 78 Am. St. Rep.
149; Winslow v. Urquhart, 39 Wis. 268.

Although statutory liens must be substantially complied with, yet it
is also true that these liens are remedial in nature, are to be liberally
construed, and not to be defeated by mere technicalities. Freeman v.
Clark, 2 N. D. 578; Dahlund v. Lorntzen, 30 N. D. 275; Mitchell
v. Monarch Elevator Co. 15 N. D. 495, 11 Ann, Cas. 1001; Kehoe v.
Hansen, 8 S. D. 198, 59 Am. St. Rep. 759.

Bronson, J. This is an action of claim and delivery brought by the
plaintiff for the possession or the value of certain wheat grown in the
year 1917. In substance, the facts disclosed by the record are as fol-
lows: The plaintiff foreclosed a real estate mortgage upon the land
involved, and received a sheriff’s certificate therefor on September 16,
1916 ; prior thereto it had also redcemed from a prior foreclosure. In
the year 1917, the real estate involved was seeded with Marquis wheat,
and the landlord’s share for that year was 844 bushels, valued at ap-
proximately $1,500. The premises during such year were farmed by
Edmore Thomas, a cropper, under an oral agreement with Fred S.
Cropper, who was then the owner of the premises. Between April 10,
1917, and May 6, 1917, 186 bu. of Marquis wheat were furnished to
Thomas, and by him sown upon the land involved. The wheat involved,
80 grown from this seed, was seized by the plaintiff pursuant to process
issued herein. The plaintiff claiming the right thereto under the stat-
ute (Comp. Laws 1913, § 7762) granting to the holder of a sheriff’s
certificate the right to the rents, or value of the use of the property dur-
ing the period of redemption, maintains this action. The defendant
bank interposed an answer setting up a counterclaim alleging that it
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had & statutory seed lien upon such grain by reason of having fur-
nished the seed to said Thomas, which was sown upon such land and
which produced such crop.

The sole issue presented in the action tried was the right of the bank
to enforce its lien upon such grain so taken by the plaintiff.

Upon the trial it was stipulated between the plaintiff and the defend-
ant bank that the amount of the grain taken, the owner’s share, was 844
bushels, of the value of $1,509.22; that the land involved was farmed
by the defendant Thomas, and that the grain involved was raised
upon such farm from the seed wheat furnished to said Thomas.
Further, that the only issue for trial was the question of the validity
of the seed lien asserted by the defendant bank. The defendant bank,
accordingly, at the trial, submitted evidence concerning its right to such
se?d lien and concerning the value of the said grain so furnished ; the
trial court upheld the validity of the seed lien, and submitted to the
jury only the question of the value of the grain so furnished. The
Jury returned a verdict for the defendant bank for the sum of $578.09,
the amount claimed by the defendant bank, it being stipulated by the
Parties that, if any recovery were had by the defendant bank, it should
be in the nature of g money judgment. Judgment was entered for the

tiefendant bank pursuant thereto, The plaintiff thereafter moved for
Judgment notwithstanding the verdict. - From the judgment so entered,

#ud the order overruling such motion, plaintiff has appealed to this
ourt. The appellant specifies seventeen alleged errors of law. Its

Pm‘Ci.P&l contentions are: First, that the seed lien of the defendant
a ik m_vmd; and, second, that the bank had no interest either in such
160 or in the grain furnished.

ncerning thege contentions, it appears from the record that the
defendant bank jn 1916 had a ¢

B hattel mortgage upon the crop of one
of.th. Cropper, upon the land involved; that the bank took possession

. . © ¢rop produced in 1916 and handled the same for Mr. Cropper,
§Ming him certain credits from moneys realized from such erop upon

. o‘wing‘ by Cropper to the bank; that from the proceeds of this
ﬁﬁl?med m 191‘?, there remained some wheat on the land, kept there,
had " the 8pecific seed wheat involved herein; that H. B. Cropper
" umed this whet over to the bank ; that in the spring of 1917 the

defendant bank made arrangements with said Thomas to furnish to him

¥
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seed wheat out of this wheat so raised in the year of 1916; that the vice
president of the bank went out to the place and measured up the wheat;
that he instructed Thomas to clean the wheat and to take the screenings
to town and sell the same; that Thomas so did, receiving 186 bushels
of Marquis seed wheat cleaned ; that thereafter Thomas hauled and sold
the screenings, and the bank received therefor $233.05; that the bank
credited this amount upon notes in the bank owing by said Cropper, and
also the sum of $558, the price charged for such seed wheat so furnished
to Thomas. The vice president of the bank made and signed a seed lien
which in substance states that on April 10, 1917, for and in behalf of
H. B. Cropper, he, the vice president, agreed to furnish and deliver,
and did furnish and deliver to said Thomas between April 10, 1917,
and May 6, 1917, 186 bushels of Marquis wheat, at $3 per bushel upon
the land involved herein, and that the bank claimed a sced lien there-
for. The plaintiff contends that the lien filed is void for the reason that
the lien shows that the bank did not furnish the seed; that the only
person entitled to a lien was H. B. Cropper, that, furthermore, the evi-
dence discloses that the bank was not the owner of such grain, and did
not furnish the same, and, if it did furnish the same, that it did so as
the agent of Mr. Cropper.

These contentions are without merit. It is true that one claiming the
benefits of a statutory seed lien must substantially comply with the stat-
ute. Lavin v. Bradley, 1 N. D. 291, 47 N. W. 384 ; Chaffee v. Edin-
ger, 29 N. D. 537, 151 N. W, 223. The seed lien involved herein, in
our opinion, does substantially comply with the statutory requirements.
Compiled Laws 1913, §§ 6851 and 6852, Although not drawn artis-
tically, it nevertheless states the kind and quantity of seed, its value, the
name of person to whom furnished, and a proper description of the land
upon which the seed was sown, and the name of the person entitled to
such lien. The construction claimed by the appellant, that the lien
statement shows that the grain was furnished for and in behalf of said
Cropper (whose duty it was to furnish the grain) to said Thomas, can-
not be upheld. The only reasonable construction in view of the claim
specifically of a lien in favor of the bank made therein is that the bank
delivered the grain to Thomas for and in behalf of said Cropper, not
that the grain was furnished by Cropper to Thomas. The evidence
amply sustains the conclusions of the trial court that the bank furnished
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the grain and had an interest in the lien and in the grain furnished;
whether the ownership of the bank be predicated upon an absolute own-
ership on account of the grain having been turned over to the bank by
the owner thereof, or g special ownership through a chattel mortgage,
accompanied by possession is immaterial ; in cither event, it had a prop-
erty right in the grain involved and the right to assert a lien for this
grain furnished, as the party furnishing the same, and thereby, releas-
ing its property rights therein. It clearly came within the provisions
of the statute granting a sced lien to one who furnishes sced grain.
Comp. Laws 1913, § 6851. Furthermore the evidence substantially
shows that the defendant bank had paid, or credited Mr. Cropper, for
this very seed wheat so furnished to Mr. Thomas. This warrants a find-
ing that the grain was turned over to the bank. The owner thereof had a
right 80 to do without, g foreclosure of the chattel mortgage. Taugher v,
Northern P. R, (, 21 N. D. 124, 129 N. W. 752, Furthermore, the
law stated fully accords with the equities in this case. The appellant,
under the statutory rule granting to it the right to receive the rents or
}'nlue of the use of this Jand during the period of redemption, is receiv-
Ing a direct benefit, to wit, the right to receive grain of the value of

$1,500 less the price for the sced wheat involved, which was produced

by reason of the fact that the defendant bank had furnished this seed
wheat to My, Thomas, from

which the erop in question was grown.

.The other specifications of error herein relate to the rulings of the
trial court upon the admission of evidence. We have examined the
8ame and find po prejudicial error to have occurred. It therefore fol-
lows that judgment wag properly rendered for the defendant bank pur-
S1amt to the stipulations of the parties upon the trial and the verdict
of the Jury rendered. The judgment accordingly is affirmed, with costs
to the respondent,

42N, D—g,
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OLAF FOSSUM, Respondent, v. SAMUEL HALLAND and David
Askegaard, Copartners Doing Business as Halland & Askegaard,
Appellants.

(171 N. W. 870.)

Sales — contracts of sale.

1. In an action to recover the purchase price of certain potatoes at the
contract price of $.50 per bushel, we hold that the evidence shows a delivery
by the plaintiff to the defendant of the potatoes; that plaintiff is entitled to
recover the contract price of the potatoes so delivered.

Sales — marketable condition — necessity of counterclaim.
2. The defendants claim the potatoes were not marketable and were frozen.
They did not, however, get forth any counterclaim in their answer, thus, if
there were delivery of the potatoes, defendants were liable for the contract
price. Evidence shows the delivery.

Opinion filed March 18, 1919.

Appeal from the Distriet Court of Richland County, North Dakota,
Frank P. Allen, J.

Affirmed.

W. E. Purcell, for appellants.

«Tn the sale of an article to be used for food for human beings there
is an implied warranty that the article is sound and is in fact suitable
and proper to be used as food.” Nelson v. Armour Packing Co. 76
Ark. 352 ; Wiedman v. Keller, 171 Tll. 93; Hoover v. Peters, 18 Mich.
51; Burch v. Spencer, 15 Hun, 504; Divine v. McCormick, 50 Barb.
116; Houck v. Berg (Tex.) 105 S. W. 1176; Jones v. Murray, 19 Ky.
83 ; Emerson v. Brigham, 10 Mass. 70; Ryder v. Neitge, 21 Minn. 70;

Moses v. Meade, 1 Denio, 378 ; Farrell v. Manhattan Market Co. 198
Mass. 271.

Wolfe & Schneller, for respondent.

«“To be available for defense the Statute of Frauds must be pleaded.”
9 Enc. Pl & Pr. 705, 706.

Grack, J. Appeal from the judgment of the District Court of Rich-
land County, Frank P. Allen, Judge.
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The action is one to recover the purchase price of 650 bushels of pota:
toes at $.50 per bushel. The action js based upon contract, Plaintiff,
in substance, claimed the following agreement between the defendants
and himself: That prior to the 22d day of October, 1913, plaintiff

sold and agreed to deliver to said defendants at Christine, North

Dakots, in g railway freight car, a certain quantity of potatoes to be
weighed by the wagon

load on scales at Christine gs the same were
hauled from the plaintif’s farm to said car; that defendants agreed to
pay for the potatoes at the rate of $.50 per bushel, the potatoes were to
bo delivered in sacks, the defendants to furnish the sacks; that plaintiff
delivered 650 bushels of Potatoes on the 20th, 21st, and 22d days of
October, 1915,

To the complaint, the defendants interpose a general denial. They
further allege that in the month of October, 1913, plaintiff offered to
sell the defendants 5 carload of first-class, marketable, early Ohio pota-
toes loaded in g car gt Christine, in the state of North Dakota, at the
Price of $.50 per bushel ; that plaintiff notified defendants that they had
loaded such Potatoes on the car at Christine, and defendants examined
the same in gajq car and found them frozen and mixed with mud and
wholly unmarketable, unsalable, and worthless, and notified the plain-

Uff of said faets and refused to accept the same. The following appear

be the facts:

.The Plaintiff ig 4 farmer residing about 3 miles from Christine, in
chland ¢ Defendants are merchants and reside

About the 13¢, of October, plaintiff was in the defendants’ store at Com-
dtock, Minnesota, and while there, the defendants agreed to purchase
P'lamtiﬁ’s Potatoes, which were to be of the early Ohio variety. Plain-
Uff claimed to gy hauled to Christine 400 sacks of early Ohio potatoes,
21 o have Placed them in the box car on track at Christine on the 20th,
%st, and 924 days of October, The Potatoes were weighed on the scales
of one Johnsgaard’ & merchant at Christine, and weight tickets issued
for them; there were twelve loads. The weight tickets for ten loads. are
1 evidence anq gre marked as certain exhibits in the case. The exhibits
Tesenting two other loads were not received in evidence, the party

¥ o000l
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who weighed them not being present and they could not be identified by
the plaintiff. Defendants contend they were to furnish the sacks in the
first instance which should be delivered to plaintiff at Christine; that on
final settlcment plaintiff should pay for the sacks at the rate of 10 cents
cach. Plaintiff finished loading the car on the 22d day of October,
1913. On that day, plaintiff’s father notified defendants by phone that
the car was loaded, and requested that one of the defendants come to
Christine and inspect the potatoes. It is claimed by the defendant that
later on the same day, the defendant Halland rode to Christine and
inspected the potatoes. Plaintiff does not concede that Halland came
over that day to inspect the potatoes. Plaintiff claimed that his father
called the defendant ITalland over the phone and told him that plaintiff
had the car of potatoes loaded, stating that plaintiff could get a little
more in the car, and telling the defendant there were between 600 and
700 bushels in the car, and that Halland said, “You better ship what
you got. If you got any more left, we will get another car;” and that
he asked him if he were coming over to look at the potatoes, and he said,
no, he would not be there; Fossum asked to whom they should be
shipped and Halland told them, “Halland & Askegaard at Kansas City.
Send me the bill of lading and the weights.” TFossum answered that
would be done. The potatoes were billed by Olaf Fossum, the plaintiff,
on the 22d day of October, 1913, to Halland & Askegaard at Kansas
City, Missouri. This is also shown by the testimony of Clark, station
agent at Christine. The plaintiff claims he mailed bill of lading and
original weight tickets to defendants at Comstock. It appears the bill of

lading was returned by the defendants to plaintifi’s father, who again

returned it to the defendants, and they retained the same. Plaintiff
claimed to have loaded the potatoes in the box car No. 1739, bearing the
initials “D. & M;” that it was not a Milwaukee car; that the car was
billed out October 22, 1913, and was shipped out on the morning of the
24th to the consignees. Halland admits he received the bill of lading
and the weights. Defendants claim that Halland went to Christine and
inspected the potatoes on the day the loading was completed, and went
to the store of Johnsgaard and notified him that he would not accept
the potatoes on the ground that they were frozen, were not marketable,
and were worthless. They claim, also, that the plaintiff caused the car
to be billed to the defendants as consignees at Kansas City, Missouri, the
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bill of lading with the weight tickets sent to the defendants; that defend-
ants on receipt of the bill of lading and weights returned them to plain-
tiff’s father, with the statement that, owing to the condition of the
Potatoes, they would not be received, and that later the plaintiffs re-
turned the bill of lading and weights to the defendants without any note
or explanation. The defendants contend that in the talk over the phone
Plaintiff’s father instructed the defendants that if, upon inspection, the
Potatoes were found to be satisfactory, the defendants should settle for
them with Johnsgaard, who was engaged in the merchandising business
at Christine. This is denicd by the plaintiff and his father.
Considering the pleadings upon which the issue was formed, we are
of the opinion that there is presented but a single issue namely, Was
there an acceptance by the defendants of the potatoes? 1If, as claimed
by the plaintiff, his father, acting for him, called by telephone Halland
at Comstock and from him received orders and directions that plaintiff
should bill the car to Kansas City, Missouri, to Halland & Askegaard,
aud that was done in the manner as testified to by plaintiff, this would
constitute an 8cceptance of the potatoes. If, on the other hand as de-
fendants claim, they examined the potatoes and found them frozen, and
Lot merchantable, and notified Johnsgaard, then there was no accept-

ance of the potatoes,

Tt appears to ug, the testimony in this regard being conflicting, it was
& proper question for the jury. Tt decided in favor of the plaintiff and
mugt have believed

his testimony in this regard instead of that of the
o erdict of the jury disposes of this question, and its
verdiet finds substantia] support in the evidence. The testimony in
*egard to the merchantable condition of the potatoes at the time of their
delivery in the car i in hopeless conflict, though in this case it is
not'a material question, as we view it; for the effect of the verdiet in
PlaintifPs favor ig tht the defendants accepted the potatoes as claimed
by plaintiff, Tf the Potatoes were not merchantable and the defendants
ahcceptcd them in the manner claimed by plaintiff without knowledge ?f
t 2t fact, two remedies were open to the defendants. They could, in
flns action, have pleaded a counterclaim based upon the alleged fact, if
1 were a fact, that at the time of the acceptance they had no knowledge
of the Unmerchantable condition of the potatoes, and then have shown
the actual valye of the potatoes at the time of acccptance, and whatever

defendants, The v

* - e ————
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the jury found was the actual value at that time would be deducted
from the contract price, and the balance would be the amount plaintiff
was entitled to recover; or, if the facts are as defendants contend, they
could have sued to recover the difference between the actual value of the
potatoes at the time of the acceptance and the contract price based upon
the same reasons above given. Defendants have not seen fit to resort to
either of these remedies, and have relied upon their assertion of fact
that they never accepted the potatoes by reason of their examination
of the potatoes before shipment and their notice to Johnsgaard that they
refused to accept the potatoes for the reasons above stated, and in this
contention of fact, failed before the jury.

Defendants introduced in evidence the records of the weather bureau
at Wahpeton, which is some distance from Christine and Comstock; it
ghows the maximum and minimum temperature at Wahpeton for the
entire month of October. In the view we have taken, this matter be-
comes unimportant in this case as it now stands. If the defendant were
relying upon the counterclaim, or if the suit had been brought to recover
the difference between the contract price of the potatoes and their actual
value as disclosed by evidence as to fitness for food or merchantable
qualities, the maximum and minimum temperature in the vicinity of
Christine, Comstock, and the vicinity where the potatoes were produced
would at least be competent testimony in connection with the other tes-
timony to determine whether or not the potatoes were frozen and thus
became unmerchantable. In view of the fact that no counterclaim was
pleaded, and the jury having determined there was an aceeptance of
the potatoes, the matter of temperature is an immaterial question in
the present case. Defendants claim the case comes clearly within the
Statute of Frauds in this, that it is claimed no part of the purchase price
had been paid at the time the contract was made, or at any other
time, and the parties having not entered into any written contract nor
ever signed or delivered any note or memorandum showing purchase
of potatoes.

The effect of the verdict of the jury, however, is to find that the de-
fendants accepted the potatoes. It is clearly shown that the potatoes
were delivered in the car. This disposes of the acceptance and delivery
of the potatoes, and delivery having been made, it takes the matter out
of the Statute of Frauds. The verdict of the jury appears to be for the
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value of the weight of the ten loads of Potatoes at $.50 per bushel, and
does not include the two loads, the weight tickets of which were not
received in evidence. We do not find any reversible error in the instrue-
tions when considered as a whole, We think there is no prejudicial,

reversible error in the record, and judgment should be affirmed, and is
affirmed, with statutory costs, - '

Crrsransox, Ch. 7J. (dissenting). T dissent. Tt is undisputed
that the potatoes which the defendants agreed to purchase from the
Plaintiffs were to be marketable potatoes. It was understood that they
were to be shipped to Kansas City and placed on the market there, The
defendants contend that Halland examined the potatoes in the car,

found them to be worthless, and refused to accept them. It is undis-

puted that the defendants returned the bill of lading to the plaintiff, but
*hat plaintiff refused to ace

ept it. Tt is also undisputed that the plain-
tiff dug, hauled, and loaded the potatoes on the 18th, 20th, 21st, and
2?(1 of October, 1913, Anq the testimony of the plaintiff shows that
¢ight out of the twelve loads which went into the car were hauled on
October 22d. The evidence of disinterested witnesses was to the effect
that, before any of the potatoes were dug, the ground had frozen so
hard that it wag impossible to plow. The weather report made at the
State School of Seience at Wahpeton, a distance less than 30 miles
. were dug and loaded, was offered in evidence,
ad it shows that the thermometer registered below freezing on each of
the days the Potatoes were dug and hauled, and that it recorded 22
degrees below freezing on the 224 of October. It seems that under

theso cireumstances, it is more than likely that some of the potatoes
were .frozen, As already stated the defendant Halland claimed that he
€Xamined the potat

! 0es and found them to be frozen, Apparently some
of the jurorg Were of the opinion that some of the potatoes were frozen.
After they hag retired they returned into court for further instruction.

°‘3H°q“y then took Place between the court and some of the jurors.
ng th? colloquy juror, Brand, said: “As T understand it, we had

10 ascertain Whether the defendants accepted the carload of potatoes,
;’"d the question jn 1y mind was whether they ever did accept the car-
'oad'of Potatoes.” TLater the juror Brand addressed the following
Ihquiry to the court: “If we find that this contract had been accepted

¥ ———TT000
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by the defendant in any way, have we got to allow the full amount, value
of the potatoes in that car, for the amount they made the deal for #”

To this inquiry the court replied: “If you find that there was a con-
tract, then it is for you to determine from the evidence in this case, the
value of those potatoes and to give a verdict accordingly. You cannot
arbitrarily give a verdiet for more, or arbitrarily give a verdict for less.
But from the evidence, provided you find that such a contract existed
for the sale, upon the one hand and purchase from the other hand, of
these potatoes, then from the evidence you are to give a verdict for
whatever you deem the testimony shows to be the value of that carload
of potatoes. There is no dispute, gentlemen, in regard to the 50 cents
per bushel. There is no dispute in regard to that. But there seems to be
some question in regard to two loads of those potatoes. It is for you,
gentlemen of the jury, from that contract, that is, provided that you find
in favor of the plaintiff in the action, then it is for you to determine
from the evidence as to the number of bushels of potatoes in that car,
and to figure that number of bushels at 50 cents per bushel, because there
is no contention in regard to the 50 cents per bushel. That is agreed
upon. But there is some question in regard to the number of bushels in
this car.”

Whereupon, the juror Brand made the following inquiry: “Are we
allowed to take into consideration the condition of the potatoes in the
cat?”’

To this inquiry the learned trial court replied: “You may take into
consideration the condition of the potatoes.”

Whereupon, the juror Brand further inquired: “If we find they are
wholly or partly damaged, can we allow damages then? That is the
point I was after when we came in here.”

To that inquiry the court said: “Yes, you should consider all the
evidence.”

To this the juror Brand replied: “I think that covers it all.”

The court said: “Consider all the evidence.”

In connection with what has just been recited, it should be mentioned
that the defendants requested the trial court to instruct the jury that
potatoes are an article of food, and that the plaintiff had the burden of
showing that the potatoes in controversy were fit for food.

As already stated, there was a square conflict in the testimony as to
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whether the potatoes had been injured by frost. From what occurred
during the colloquy, it seems clear that at least the juror Brand believed
that some of the potatoes were frozen, The question that bothered him
wag what verdict to return under the circumstances. He said: “T f we
find they are wholly or partly damaged, can we allow damages then?
That is the point I wag ofter when we came in here.” The court
answered this inquiry: “Yes.”

It seems to me that under the evidence in the case the final instrue-
tions were at least misleading. There was little or no dispute as to the
original arrangement between the parties. There was no question but
that the plaintiff put the potatoes into the car, and billed it to the

b

110 La, 572, 34 So. 691;

Miss. 978, 71 o, 388. But the court refused to instruct the jury that

Plaintiff mugt ghoy that the potatoes delivered were fit for food, and, in
Tesponse to the inquiry from a member of the jury, he in effect stated

that the jury might return a verdiet for the plaintiff even though the
Potatoes which plaintiff had pu

. t in the car were in fact frozen, In my
Pinion 4 new trig] should be ordered,

-
CH. BACH, Plaintifr, v, HELEN LYONS, Chester M. Lindemann,

the New Albany Trust Company, a Corporation, and Cleves Kin-
kead, et al, Defendants, "

(1711 N. w. 890.)

Action to quye title — clatm for attorneys’ fees as interest in land. . .
" 71 8D action to quiet title to land, where the plaintiff bases his righ »
title, or interegt, therein upon an agreement made for legal fees in connection
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with certain contest proceedings upon & homestead entry, and which provides
that the attorney shall be entitled to receive an undivided one-third interest
in the land involved, or the equivalent thereof in money at the option of
the parties, it is held that the agreement is & contract, executory in its nature,
and not a conveyance of & right, interest, or estate in realty.

Contracts — agreement 10 pay fees not a conveyance or contract to convey
land.

2. In such action, where the parties have agreed upon the amount to be paid
the attorney in money, and the evidence discloses an intention to pay such
attorney the equivalent of the land value in money, it is held that mo action
will lie against the heirs of the deceased patentee upon this agreement as &
conveyance, or a contract to convey real estate.

Opinion filed March 18, 1919.

Action to quiet title to real estate in District Court, Divide County,
Leighton, J.

From a judgment rendered in favor of the defendants dismissing
plaintiff’s action and quieting title in the defendants, the plaintiff
appeals, and demands a trial de novo.

Modified and affirmed.

D. A. Greenleaf and John H. Lewis, for appellant.

Proof may be completed by the children of a deceased entryman. U.
S. Rev. Stat. § 2292 ; Bernier v. Bernier, 147 U. S. 242, 37 L. ed. 152.

When the right to patent has been earned, the public policy against
alienation ceases, and the land becomes in equity the property of the
person entitled to patent. Adams v. McClintock, 21 N. D. 483; United
States v. Fryberg, 32 Fed. 195; Pacific Coast Min. Co. v. Spargo, 16
Fed. 348; Simmons v. Wagner, 101 U. S. 260, 25 L. ed. 910; Barney
v. Dolph, 24 L. ed. 1063; Deffeback v. Hawke, 115 U. S. 392; Stark v.
Starr, 18 L. ed. 925; Martyn v. Olson, 28 N. D. 317; Anderson V.
Carkins, 3¢ L. ed. 272; Bellinger v. White, 5 Neb. 399; Chesser v.
De Prater, 20 Fla. 691.

McGee & Goss, for respondents.

) Whenever there is independent evidence tending to prove an agency,
it is competent to prove all of the facts of the alleged agency. 2 Jones,
Ev. 256. This court has held to the same effect in Grant County State
Bank v. N. W. Land Co. 28 N. D. 503 ; Short v. Northern Pacific Ele-
vator Co. 1 N. D. 163 ; Mechem, Agency, 714; Clark & S. Agency, 466;
North River Bank v. Aymar, 3 Hill, 266.
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Any deed, assignment, or mortgage conveying an interest in real
estate must be in writing. Flinner v, MeVey, 19 LR.A.(N.8.) 879;
Comp. Laws N, D, § 5888, subdiv. 5, §§ 6330, 6331; Dougherty v. Cat-

lepp, 21 N. E. 932; Counter v. Trippett, 57 Miss. 594; Morgart v.
Lamouse, 115 Am, §t, Rep. 857,

The verbal assignment of an interest in lands is as much within the

operation of the Statute of Frauds as the transfer of legal interest.

Hacket v, A, Watts, 40 8. W, 113; Wilkins v. Womble, 90 N. C. 254;
Smith v, Clark, 7 Wis, 551 ; Richardson v, Johnson, 22 Am., Rep. 712;
Smith v, Burnham, 3 Sumn, 345, Fed. Cas. No. 13,019.

If such contract existed it is void under the provisions of chapter
5, Homatead, U. S. Rev. Stat,

Bnonson, J. This cause
to an undivided one-third i

Upon a contract for attorney’s fees. In the trial court judgment
Wwas rendered dismissing plaintif’s cause of action and quieting the title

1 substance the record dig,

closes the following facts: John Lindemann
made 4 homesteaq entry

on 160 acres of land in Divide county on
November 18, 190, While in actual occupation of such land, and
b?fore final proof, he died, on April 25, 1905. He left surviving him as
h'f’ only heir, Louig Lindemann, a son aged twenty years, his former
¢ having secureq a divoree sometime Previously. On October 30,
1905, ong MeKibben initiateq & contest against the entry, claiming
abmldmlment; the entry was canceled December 20, 1907. MecKibben
800 8 new entry on Tanyapy 22, 1908. In February, 1908,
Louig Lindemann made an application for a rehearing of the contest
Pl‘Oc?edings of McKibben ; thig was granted, and, upon subsequent pro-
-°0ings had in the United States Land Office, the original entry of
bis fathey Was reinstated, anqd thereafter, pursuant to § 2291, U, S. Rev.
Stat,, Comp, Stat. § 4532, 8 Fed. Stat, Anno. 24 ed. p. 557, on April
H, 1909, a fing] register’s or receiver’s receipt was issued to Louis
of John Lindemann, deceased, upon final pay-

‘indemann as the heir
Bent mage, gnq thereafter, on May 27, 1909 a United States patent to
sich lang Was issued to the heirs of John Lindemann.
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In the proceedings to secure reinstatement of the original entry of
John Lindemann and in thereafter making final proof and securing
the patent, one Barrett, an attorney at law, represented Louis Linde-
mann. Upon the arrangement made for his fees this cause of action
rests. Barrett the attorney testified that one Foley, another attorney,
of New Albany, Indiana, came up to Minot to investigate concerning
this entry and land of John Lindemann, deceased, and made the
arrangements with Barrett that Louis Lindemann was to pay all neces-
sary disbursements a8 they were needed, and that if he was successful
in securing the issuance of a patent with the assistance of two other
Jawyers at Washington, he was to have one-third interest in the land or
its equivalent in money, if they could agree what that was. Again he
testified that he was to have one-third interest in the land or its equiva-
lent in cash in case they decided to let someone take the land, or, if
they wanted to keep it, to pay him one third of the value. Barrett
further testified that he had received thereafter letters from Louis
Lindemann which confirmed and ratified this arrangement, but that the
letters were lost. He did represent Louis Lindemann, and gecured &
power of attorney from him so to do. Louis Lindemann was married in
September, 1907. He died on August 15, 1909. He left surviving
him a wife and a son, Chester, aged one year. His wife subsequently,
on February 14, 1913, married Walter Lyons. Shortly after the death
of Louis Lindemann, one Moser of New Albany, Indiana, apparently
became the administrator of his estate. e came to Minot and saw
Barrett. He looked over the land. They agreed that its value was
about $3,500. The administrator told Barrett that he would give him
a check for his fee if he needed the money, or that if it was not needed
he could wait until the land was gold. Barrett testified that he did not
then need the money, and the only reason why he did not take the money
then was because he did not need it. He further testified that he has
never been paid, that Moser had not declined to pay the money, but
said that the land would have to be sold to get the money out of it.
On April 21, 1913, Barrett granted, bargained, and sold an undivided
one-third interest in such lands to the plaintiff, an attorney at Minot.
Thereafter this plaintiff instituted this action against Helen Lyons, the
widow of Louis Lindemann, Chester M. Lindemann, his minor son.
and the Albany Trust Company, the guardian, and one Kinkead, who
the plaintiff alleged claims some lien on the premises. The plainti
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, expense
on the interest of the defendants
cord shows no appearance or any

moneys disbursed, be decreed a lien up
in the balance of such lands. The re
claim of any liep b5 Kinkead,

to be against public policy and con-
, inhibiting the alienation of

. Deec, ; De Bergere v. Chaves, 14 N. M.
B SILRA(NS.) 50, 93 pos 762

th d not even give to such assignor g right to have a conveyance of
1180d unless anq ypi;) the deceased preferred to so do instead of pay-
the value of such land, Furthermore, in accordance with
estimony, he dig agree to take one third the value of
o ,‘th?y appraised it at $3 500, The administrator even

ered to Pay him, anq pe says that the only reason that he did not take
"o mongy g¢ g

time (he is now sorry he did not) was because he did
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not then need it, and the administrator said that he could use such
moneys otherwise until they sold the land.

The agrcement of the deceased was, if anything, a contract, not a con-
veyance. Plainly the appellant has no standing upon his alleged cause
of action either in law or in equity. No legal obligation is owing by
these defendants to the plaintiff. If this alleged contract is valid, which
we do not determine, his claim and demand is against the administrator
of the estate of the deceased, not against these defendants.

The judgment of the trial court dismissing plaintiff’s cause of action
and quieting the title of the defendant heirs at law as to this cause of
action is affirmed, with costs to the respondents. Judgment is ordered
entered in the trial court pursuant thereto.

G. L. STROBECK and J. S. Ulland, Respondents, v. G. W. McWIL-
LIAMS and H. E. Shears, Appellants.

(171 N. W, 865.)

Contracts — sale of good will — breach of — injunction — when issued.

This action presents an appeal from an order restraining defendant from
selling lands to persons residing within the territory naturally tributary, for
business purposes, to the village of Cogswell. Held: That under the statute
in selling the good will of & business it is only competent for the party to
agree with the buyer to refrain from carrying on a similar business within a
specified county or city, and also that the remedy by injunction is summary,
peculiar, and extraordinary, and lies only to prevent general and irreparable
mischief; and that the power to grant an injunction should be exercised with
the greatest caution, and only in very clear cases, and when there are circum-
stances to bring the cause under some recognized head of equity jurisdiction.

Opinion filed March 19, 1919.

Appeal from the District Court of Sargent County, Honorable Franl:
P. Allen, Judge.

Reversed and dismissed.
Engerud, Divet, Holt, & Frame, for appellants,
Isolated and disconnected sales of land, without regard to the location
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of the land or the residence of the parties, does not amount to engaging
in business in violation of a contract in which the parties agreed not to
engage in the real estate, farm, loan, ete., business.

The terms, “engage in business” and “carry on business,” are synon-
omous expressions. Graves v. Knight, 199 N. Y. 397,92 N. E. 792;
United States v, Jackson, 26 Fed, 556; State v. Nopin, 41 S. E. 13;
Guiltinan v. National L. Tns, Co. 38 Atl. 315; Marshall v. R. Co. 24
So. 450; Berkler v. Gunther (Towa) 96 N. W. 895; People v. Wright,
% N. E. 362; Hart-Parr Co, v. Robb-Lawrence, 15 N, D. 55 ; Sucker
State Drill Co, v, Wertz, 17 N. D. 55; El Dorado Co. v. Weiss, 34 Pac.
716; Brown v. Edsall (8. D.) 122 N. W. 658; Nelson v. Johnson
(Miun.) 36 N. W. 868,

be agreement not, to carry on business cannot be broader as to ter-

ritory than a single county, Comp. Laws 1913, § 5929; Thomas v.
Mills, 3 Ohio St. 975,

The good will of the corporate business is not an incident of the cor-

Porate stock, and an attempt to sell a good will even if it was stated as
the good will of 5 business is not binding unless the party selling same
I8 in fact possessed of and can in fact sell such good will. Merchants
Sign Co, v, Sterling (Cal.) 46 LR.A. 142, 57 Pac. 468; Spring Valley

62 Cal. 69, 118; Dodge Stationery Co. v. Dodge, 79 Pac.
881; Griffin v, Dunn (8. D.) 120 N. W. 890.

1'\ Plaintiff who hag o cause of action at the time of filing his com-
Pla}nt cannot by amendments or supplemental complaint introduce one
which aceryeg thereafter. Mellor v. Smithers (C. C. A) 114 Fed.
116, 31 Cye. 508 and 504, and notes; Morse v. Steele (Cal.) 64 Pac.

%; Lewis v, Fox (Cal.) 54 Pac, 896, Comp. Laws 1913, § 7486.

Afl injunction wilj 1ot issue to protect from mere theorctical and

g;‘:‘;le Or unsubstantia] injuries. 22 Cye. 760, 761; 14 R. C. L. P
) § 57, "

A. Leslie Forman and W, g. Lauder, for respondents.
0'1.0 who sellg the good will of a business may agree with the buyer to
"efrain from CAITYing on a similar business within a specified county,
Y, or a part thereof, g0 long as the buyer or any person deriving title
the good wipy from him carries on a like business therein. Comp.
I“""*{1913, 8§ 5928-5930; 6 R. C. 1, 97190 et seq.; 9 Cye. 523 et seq.
18 10t necessary that g wrong should have been actually committed
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before a court of equity will interfere. 1 High, Inj. § 1852 High, Inj.
§ 1168.

If the restraint is reasonable, and is not greater than is necessary
for the proper protection of the purchaser in enjoying his property, &
breach will be enjoined. 22 Cye. p. 866, subdiv. “c” and cases cited in
notes.

The whole context of a contract is to be considered in ascertaining
the intention of the parties, even though the immediate object of the
inquiry is the meaning of an isolated clause. 6 R. C. L. §§ 224, 229 et
seq.

To effect the sale of the good will of a business it is not necessary that
the contract should in express words provide that the good will of the
business is sold. Mapes v. Metealf, 10 N. D. 601; National Ben. Co.
v. Union Hospital Co. (Minn.) 47 N. W. 806.

Rosvsox, J. In September, 1913, the defendants and one Mott
owned the Cogswell State Bank. The defendants owned nearly all the
bank stock, consisting of 150 shares. In connection with the bank busi-
ness, and as a part of the business, there was done a real estate, farm,
loan, and insurance business. Pursuant to a written agreement defend-
ants sold to the plaintiff the entire stock of the bank at $260 a share,
and agreed to this covenant: “In selling the stock of the bank it is
understood, and the sellers agree, that the good will is included, and
that they will not engage in the banking business here, nor in territory
tributary where the bank draws business from, or in the insurance busi-
ness, or real estate business, or farm loans.” The complaint avers that
in violation of the contract the defendants did a real estate business at
Cogswell and in territory tributary to it, thereby competing with the
plaintiffs in the real estate business, and greatly injuring and damaging
them, and that they threaten to continue such business.

The trial court found that, subsequent to the making of the contract
and upon the trial of this action, the defendants threatened to engage
generally in the business of selling lands not located in Sargent county,
to persons residing within said territory, and have claimed a legal right
to engage in the business of selling lands to people residing in said
territory; provided, only, that the said lands should not be located in
said territory. The court also found that the evidence did not ghow that
up to the time of the commencement of the action the defendants had
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done any act that was a breach of the contract, or that the plaintiffs had
suffered any damage. On such findings the court directed that the
defendants be perpetually enjoined from carrying on the business of
gelling land to pérsons residing in the territory naturally tributary, for
business purposes, to the village of Cogswell, and this without regard to
where the lands are located, excepting that they are not enjoined from
selling their own lands. As the court finds that at the time of the

that was a breach of the contract, it is manifest that the findings do not
Sustain the judgment—and the findings are in accordance with the tes-
timony. The threats on which the judgment is based were called out by
an improper Cross-examination of one defendant; but a party cannot in

that way and at the same time make and try a cause of action,

Preventive relief may be given by injunction : (1) When pecuniary

¢ompensation is not an adequate remedy; (2) when it would be ex-
tremely difficult to ascertain the amount, of compensation; (3) when the
Testraint ig Decessary to prevent g multiplicity of suits, Section 7218.

In ﬂ}is case there is no showing that defendants are not perfectly
Tesponsible and that ap ord;

ilar business or a real estate business in the city
©5 O o carry on any similar business adjacent to the village

doing a:e::i(- They removed to Ward county, and there commenced
8 " )

oounty 1andsl;g and a r?al estate business, and occasionally sold Ward

Bt riht g 4. Persons in the vicinity of Cogswell, as they had a per-

9 remed ) . . . i .
Py [7;353’ Injunction is summary, peculiar, and extraordinary.
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ard lies only to prevent great and irreparable mischief. Tt is not ez
debito justitie for any injury threatened or done to the estate or rights
of a person. But a granting of it must always rest in the sound discre-
tion, governed by the nature of the case. The power, being extraor-
dinary, ought to be exercised with great caution and only in very
clear cases. And it is also necessary that there should be some special
circumstances to bring the case under some recognized head of equity
jurisdiction. 14 R. C. L. 307. Recently the courts have been too ready
to grant injunctions on little pestiferous matters. This case presents no
appeal to equity. Neither the findings of the trial court, nor the evi-
dence, shows any cause for granting au injunction. The judgment is
reversed and the action dismissed, with costs.

Brrozers, J.  (dissenting).. T dissent. The record in this case dis-
closes the existence of a valid, binding agreement whereby the defend-
ants sold the good will of a certain banking, insurance, and real estate
business, at Cogswell, and it also discloses the existence of an intention
on the part of the defendants to engage in a course of conduct in the
future that would involve a breach of the agreement. As I view the
case, the finding of the trial court to the effect that the defendants, up to
the time of the commencement of this action, had done no act that was
a breach of the contract, is not borne out by the record. As I read the
record, it shows quite conclusively that the defendants had broken that
part of their contract in which they agreed not to engage in the real
estate business in competition with the plaintiff, in the territory trib-
utary to the bank, and their announcement of an intention to continue
fra.nsacting business in the future as in the past constituted a threatened
injury which should be enjoined. The evidence, however, going to
cstablish actual damages for past breaches of the contract is not suf-
ficient to warrant a money judgment.

The injunctional order entered in the court below was, however,
broader than the contract warranted in that it restrained the defendants
from selling land to persons residing within the territory tributary to
the village of Cogswell, without regard to where the land gold was
located. It is my opinion that the order should be so modified as not
to prevent the defendants from selling lands to persons residing within

P ~
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the territory tributary to Cogswell, provided such sales are not specially
solicited or induced by the dsfendants through agents or otherwise, and
that, a5 s0 modified, the order should be affirmed,

SECURITY STATE BANK OF STRASBURG, NORTH DA-
KOT4, a Corporation, Appellant, v. §. A. FISCHER, Respond-
ent,

(171 N. W. 866.)

(.1) An officer of 5 bank who participates in the settlement of business trans-
tctx.on. 83 the pergona] business of himself and another stockholder, which
business is, in fact,

Blining control of
of “ompelling gp account,

) Stockholders ¥ho purchase a controlling interest in a bank at book
::mbazim o *greed bonus, relying upon a true statement of the condition of
o 8nd who also Ppurchase the defendant’s personal interest in outside
poites & share of which is later claimed in an action for an accounting

rough, iy the name of the bank, are estopped to use the corporate name to
76 vires transactions.

8uin ap interest jp Past uly,
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Banks and banking —bank as loan agent — ultra vires transactions.

3. The fact that a bank is designated as the agent for certain companies
for whom loans are made by the officers of the bank, the commissions of which
are either divided between them or retained by the officer negotiating the loans,
does not, in a suit by the bank for accounting, preclude the officer so retain-
ing the commissions from asserting the ultra vires character of the trans-
actions, where the corporate name of the bank is being used by persons who
either participated in settling such transactions on a personal basis or who
purchased stock, relying upon & true statement of the assets which excluded
the transactions in question.

Opinion filed March 19, 1919.

Appeal from Emmons County District Court, Nuessle, J.

Affirmed.
 Lynn & Lynn, for appellant.

Scott Cameron, Charles Coventry, and W. S. Lauder, for respondent.

“A banking corporation as a general rule has no power to act as a
broker for third persons.” 3 R. C. L. p. 423, § 51; Grow v. Cockrill,
(Ark.) 36 LR.A. 89; Bank of United States v. Dunn, 31 U. 8. 6;
Western Nat. Bank v. Armstrong, 152 U. 8. 346; Weckler v. Bank, 20
Am. Rep. 95; Dresser v. Traders Nat. Bank, 165 Mass. 120; Rouns v.
Third Nat. Bank, 94 Tenn. 57 ; First Nat. Bank v. Hoch, 89 Pa. 32;
Pepperday v. Citizens Nat. Bank, 183 Pa. 519.

“Equity will not interfere where parties had the same means of
knowledge.” 1 Cyc. 464 et seq.

“A purchaser of stock cannot complain of the prior acts and man-
agement of the corporation.” 7 R. C. L. p. 489, § 470. See also
Alexander v. Searcy (Ga.) 12 Am. St. Rep. 337; United Electric Se-
curities Co. v. Louisiana Electric Light Co. 68 Fed. 673; Da Ponte v.
Louisiana ete. Lottery Co. Fed. Cas. No. 8,569 ; Clark v. American
Coal Co. 86 Towa, 436, 53 N. W. 291; Rankin v. Southwestern Brewing
Co. (N. M.) 73 Pac. 614; Hawes v. Oakland, 104 U. S. 450; Foote v.
Cunard Min. Co. 17 Fed. 46; Dimpfel v. Ohio ete. R. Co. 110 U. S.
209; Taylor v. Homes, 127 U. S. 489; Citizens Savings etc. Co. v.
Tllinois C. R. Co. 173 Fed. 556 ; Price v. Union Land Co. 110 C. C. A
20, 187 Fed. 866.

“A party will not be allowed to rescind a contract in part and affirm
it in part, he must rescind entirely or not at all, and must return or
offer to return everything of value which he received from the party
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against whom he seeks to rescind.” Black, Rescission & Cancellation
of Contracts, §§ 583-585; Guild v. More, 32 N. D. 432; Sell v.
Mississippi River Logging Co. 88 Wis. 581; Fargo Gas & Coke Co. v.
Fargo & Gas & E. Co. 4 N. D. 219; Beare v. Wright, 14 N. D. 31;
Gordon-Tiger Min, & Reduction Co. v. Brown, 56 Colo. 301; J. H. Car-
ter & Co. v. Swift Fertilizer Works (Ga.) 71 8. E. 494; Jennings v.
Gage, 12 IIl. 610; Baum Iron Co, v. Berg, 47 Neb. 21; Getchell v.

Kirkby, 113 Me, 91; Nass v. Chadwick, 70 Tex. 157 ; Faye v. Oliver,
20Vt 118; Grant v. Law, 29 Wis. 99, T

Bmozerr, J. This is an action for an accounting, and the appeal
is from a judgment in favor of the defendant. The action is here for
trial de novo, In the complaint it is alleged that from J anuary 1,
1906, to November 16, 1912, the defendant was president of the plain-
tiff corporation; that during this period, as president of the bank, he
Degotiated loans for other Persons, receiving promissory notes payable to
t%ze bank a5 compensation or commissions ; that he caused the commis-
SIOI‘I notes to be collected, and without the consent or knowledge of the
Plaintiff eorporation he appropriated the proceeds, for which he has
Since refused to account, Also that, during the same period of time,
be eaused certain commission notes to be made payable to his own order
ad o the order of his wife without the knowledge of the plaintiff,
‘1‘10“&11 the loans were made through the offices of the plaintiff corpora-
tion and the commissions properly inured to its benefit; that the de-
fendant hag collected the notes last mentioned and converted the pro-
to his own yge,

It is algo alleged that the
eﬁ.t Properly accruing to
e dlseounting of a note

defendant appropriated to his own use the
the bank from certain transactions, such as
850 g, in which the plaintiff’s profit amounted to

i the sale of g Jot for $420; cash commissions of $192 and $160 in
real etate loans; and a brokers commission of $100, earned in the
:]le of & bowling alley; the proceeds of all of which transactions are

egefl to have been wrongfully converted by the defendant.

tiont s further alleged that, after the defendant severed his connec-

vith the bank, on November 16, 1912, certain commission notes
o made payable to him and collected by him, which represented
eomm’“t:ml; on loans in process of negotiation and which properly be-

plai

intiff bank. The concluding paragraphs of the complaint

;
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embrace allegations, upon information and belief, charging the defend-
ant with the appropriation of various commissions earned by the plain-
tiff in the negotiation of loans and of sales, purchases, and exchanges
of real estate. Attached to the complaint are three schedules embracing,
in all, thirty-eight notes, the proceeds of which are alleged to have been
appropriated by the defendant during the period between March 1,
1910, and December 23, 1912.

The conceded facts are that, in January, 1906, the defendant Fischer,
Michael Baumgartner, and M. A. Kline purchased all of the stock of the
plaintiff bank, which consisted, at that time, of fifty shares of $100 each.
Defendant purchased thirty shares and Baumgartner and Kline ten
shares each. Thereafter, and until November 16, 1912, the defendant
Fischer was president of the plaintiff bank, always owning 60 per cent
of its stock. Im 1909, Kline sold his stock to Michael Baumgartner,
who thus became the owner of 40 per cent. Ten shares, however, were
carried in the name of John Baumgartner, a brother of Michael, for
the purpose of complying with the state banking law. During all of the
period in question, after Kline disposed of his interest, the ownership
of the bank as between Fischer and Baumgartner was in the proportion
of 60 to 40. During this period the stock of the bank was doubled.
The stockholders, however, contributed no extra capital, the added cap-
ital being supplied from the undivided profits. The defendant was also
intercsted in a general store known as the Bazar, in an elevator, and
machinery business. During all of the time that he was president of
the bank, however, he was the active managing officer. The other
principal stockholder of the bank, Michael Baumgartner, was likewise
intcrested in outside pursuits, such as farming and stock business. In
November, 1912, the defendant Fischer sold his sixty shares of stock to
Michael Baumgartuer or John Baumgartner (to which is immaterial),
M. J. Fischer, Lauinger, and Henn, the latter of whom had been assist-
ant cashier of the bank for some time. After disposing of his interest in
.the bank, the defendant moved to St. Paul, where he lived for approx-
imately two years. He then returned to Strasburg to re-engage in the
banking business, whereupon this suit was instituted.

. In addition to the facts above stated, the trial court found that, dur-
mg.thfa time the defendant was acting as president and manager of the
plamtlﬁ bank, he was also carrying on a real estate and farm loan
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business, from which he made a profit aggregating more than $10,000;
that this profit never became the property of the plaintiff bank, and
that it had no interest therein. The court made no finding as to any
sgreement between the defendant and Michael Baumgartner with re-
spect to the profits arising from the real estate and farm loan business,
for the reason that the action is brought in the name of the bank which
purports to be the real party in interest. In these circumstances, the
trial court considered that any arrangement which might have existed
between the defendant and Baumgartner would be immaterial.
Judgment having been entered in accordance with the findings, the
appellant urges that the trial court erred, both in its interpretation of
the facts proved upon the trial and in applying the law thereto. The
firs proposition presented is that the real estate and farm loan business
was condueted by the plaintiff bank as a bank, and that the commissions
and profits realized therefrom were the property and assets of the bank.
The transeript of the evidence covers more than 860 pages and there
&re humerous exhibits, The testimony and the exhibits relate to so

many trfmsactions that it is extremely difficult to analyze the particular
transactions and to weigh the evidence with a degree of candor that
would insure confidence

in any conclusion depending for its correctness
\lpon.an isolated transaction, However, we are confident, from our
¢Xamination of the record, that certain conclusions can be drawn with a

fair degree of accuracy relative to the character of the business relations

between the plaintiff bank and the defendant as a whole, as well as
between the defendant and Mi

! chael Baumgartner, who seems to be the
Party primarily interested in this litigation.

At the outset it appears that the plaintiff bank, under the manage-
ment of the defendant, has always been successful ; that dividends were
Paid from time to time, and that surplus and undivided profits had
decumulated to guch an extent that the stock of Kline, who purchased
:: sh]a:res_for $1,200 in 1906, had become worth $2,200 in 1909,
w €1 he disposed of it; that later, when the capital stock of the bank

s <!011b.|ed, the accumulated profits only were applied in making the
‘i’:nltqnbutlon of new capital; and that when the defendant sold his stock

ovember, 1912, those who were affiliated with Michael Baumgart-
mer in the purchgge (though it may be assumed that Michael Baumgart-
ner purchased none for himself) were willing to pay a premium above
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the book value of $2,250 upon sixty ghares. It appears that, during
the earlier period, prior to about 1909, the commissions earned in the
negotiation of real estate loans had gone into the bank and had been
treated as its property. The defendant testifies, however, that in
1908 there had been some disagreement between him and Kline relative
to the payment of a salary claim made by the defendant as managing
officer of the bank, and that he had had some further disagreements
with Baumgartner arising out of alleged outside transactions of Baum-
gartner, upon which he claimed that Baumgartner refused to divide
the profits; that following these disagreements, he stated that in future
he would take the commission from loans negotiated by him. Baum-
gartner denies that the defendant ever told him in substance that unless
he turned into the bank the profits made by him he (Fischer) would
take all the commissions on the real estate loans from that time on. But
it appears, nevertheless, that the defendant, for a considerable period
following these disagreements,—in fact until he sold his interest in
the bank,—did take the commissions on real estate loans made by him,
and that he shared other commissions with Baumgartner, where Baum-
gartner appeared te have been instrumental in promoting the loans.
The latter disclaims knowledge of the defendant’s acts in this respect,
but it is beyond dispute that Henn, the assistant cashier, at all times had
full knowledge, although he says that he did not communicate the infor-
mation to Baumgartner until early in 1915. Tt is difficult, however, to
give full credence to the testimony of Henn, the assistant cashier, and of
Baumgartner upon this subject, when we take into consideration the
methods according to which the loan business was transacted in the bank,
including Fischer’s apparent openness in having the commission notes
credited to his personal account. Fischer had an office in the bank

- from which most of his business was done, and it seems to have been

the custom to keep the commission notes in a separate pouch or
pouches. They were not carried upon the books of the bank as assets.
Henn testified that the personal account of the defendant would be
credited with these items from time to time as the defendant handed
t?lem to him with directions to credit his account. The method of hand-
ling the .commission notes which the defendant claims belonged to him,
though in some instances made payable to the bank, does not differ
materially from the method of handling paper given in connection with
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the other businesses operated by the defendant. For instance, it ap-
pears that notes were occasionally given by debtors of the implement
company owned by the defendant which were made payable directly to
the bank, When these notes were turned into the bank they would be
crdited to the account of the implement company, and the same is true
of some transactions of the general store in which the defendant was
interested.

The appellant, however, argues that the bank is entitled to the com-
missions because it was in reality the agent of the different loan com-
Penies for which the loans were made and in connection with which the
commissions were earned ; also because in many of the applications the
bank was named as the agent of the borrower in obtaining the money.
Tl}ese facts are not controlling in determining the arrangement which
existed for the disposition or division of the profits derived from this
Source. Acting as agent for lenders or borrowers in negotiating real
estate loans is not part of the business banks are authorized to transact
nnder. the laws of this state. According to subdivision 7 of § 5150,
C"ml’l!éd Laws of 1913, banking corporations may exercise such powers
a3 are incidental to carrying on the business of banking “by discounting
and negotiating promissory notes, bills of exchange, drafts and other
ev'ldences of debt, by receiving deposits, by buying and selling exchange,
coin :nd bullion, by loaning money upon real or personal security or
!““h- It l}eeds Do argument to demonstrate that acting as a loan broker
n frmactlons where the funds of the bank are not loaned is not exer-
:;5"‘8 & power il.lddent to the banking business. In but few, if any, of

6 transactions in question were any funds of the bank loancd. It may
ﬂt:amet of course, that the defendant would be estopped to assert the
heke ::11‘:& chara'cter o.f transactions purporting to be had by and on
o e bank in which profits were realized, which, as between lhim
nd the other stockholders, should be considered as belonging to the
t ]ut there is oo}wincing evidence in this record that the defend-
) lpe(;‘)’ ass.erted his claim to the commission notes, and mot only
tl‘Pell ¥ dealt with them so as to secure credit on his personal account at
e bank, but, that, from time to time, he settled with the only other
Interegteq stockholder ; namely, Michael Baumgartner. In these settle-
menty Ba“mgartner was allowed a pro rata share of commissions in.
transactions in which the defendant considered he was entitled to share,
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and there is no evidence that the settlements were unsatisfactory or
fraudulent. In these circumstances, there can be no estoppel, operat-
ing as against the defendant, to prevent him from asserting the ulire
vires character of the transactions in so far as the corporation may seek
to claim the benefit. Baumgartner, who, as will be seen later, is shown
to have received the proceeds of some of the commission notes that are
now sought to be recovered by the bank, is rather estopped to use the
bank name for the purpose of guch recovery. Ilemn expressly disclaims
any interest in this litigation, and, from facts that will appear later, it
is perfectly apparent that those who purchased Fischer’s stock can have
no legitimate interest in it; so it results that Michael Baumgartner is
the only one who could, by any possibility, be considered as intercsted.
Tt is clear, from the record, that Michael Baumgartner is using the cor-
porate name as & vehicle to garner the profits which he claims have been
wrongfully retained by Fischer.

For proof that the settlements referred to above were had from time
to time between Baumgartner and the defendant, we are not dependent
upon the testimony of the defendant alone. There is an exhibit in the
case consisting of a small bank book which is labeled on the outside
«g AF. and M.B.,” these being the initials of the defendant and of
Michael Baumgartner. This book contains memoranda of sixteen or
imore transactions had in 1910 in which Baumgartner and the defendant
were apparently interested and concerning at least five of which the
bank is endeavoring to share in this suit. The items are entered in the
handwriting of Henn and he admits having made the memoranda,
although both he and Baumgartner exhibit a lack of knowledge as to
the settloment for the transactions recorded. Nevertheless, Baumgart:
ner admits that on January 4, 1911, he received a check which repre-
sented 40 per cent of the amount shown to be due him on account of
the transactions entered in the memorandum book, and which he says
might have been given him to pay the balance shown to be due him
according to the memoranda. In addition to this testimony, it also
appears that, at the time Fischer disposed of his interest in the bank,
o statement was drawn up showing the net book value of the stock of the
bank, 60 per cent of which was placed at $13,448.42. (One item
entering into this aggregate is “commissions,” amounting to $2.502.01,
which concededly belong to the bank.) To this was added a bonus of
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$2,250, which the testimony shows the purchasers of Fischer’s interests
were paying upon his stock; also $1,563.74, which represented 60 per
cent of “commission paper” items aggregating $2,606.24. The state-
ment contained additional items, making a total credit due the defend-
ant upon the sale of his stock and outside interests of $18,457.76. This
aggregate credit was reduced by certain debit items, leaving a net
amount to be paid to the defendant of $14,520.94. There is abundant
testimony in the record to the effect that the purchasers of Fischer’s
interest in the bank were also buying his share in the commission paper
and in the other items embraced in the statement ; that the purchasers
were present when the statement was prepared and must have known
exactly what they were purchasing. Tt is true that Baumgartner affects

ignorance of the items embraced in the statement, at least in so far as

the commission paper item i concerned, but, in view of his interest in
the sale and of the facilities for i

nformation which were at all times
opea to him, it is difficult to believe that he was not well aware of the
fact that Fischer was disposing of his interest in commission paper held
outf"de the bank, aggregating $2,606.24, 40 per cent of the value of
which was conceded in the statement to belong to Baumgartner.
It would serve no good purpose to analyze the evidence upon theso
matters more fully, Suffice it to say that the record contains convincing
Proof ﬂ“ft Fischer at all times during the period in question was assert-
ng his right to retain commissions on deals for which he considered him-
:zlihpers?nally l'esponsi.ble; t.hat he conceded to Baumgartner the right
of 40‘"" 1n other deals in which Baumgartner participated to the extent
.~ Pr cent; that settlements were made between them from time to
2::8(:1 }t‘{hls basis; .that the course Fischer pursued was knowxf at all
et enn, cashier of the bank, and that the purchasers of Fischer’s
bucin "d1912 purchasec_l upon full knowledge as to what they were
oy ngc, anf that they received fair value for their money. There is no
def de ot any coycealment or that any profit has been taken l_)y the
onoant that he did not at all times assert his right to take as his own
Individyg] earnings,
ihnﬂptpearing in this case that the business condueted by the <.1ef?ndant
ﬂﬂtho:i czmpete or come within the scope of business the plaintiff was
0 thze to conduet, and there being no evidence of an agrecment to
™ the profits so earned over to the plaintiff, and no basis for an estop-
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pel which would operate to preclude the defendant from asserting the
wulira vires character of the claims of the plaintiff, the findings and
judgment of the trial court are manifestly correct and are in all things
affirmed.

Gracg, J. I concur in the result.

PE————— )

STATE OF NORTH DAKOTA EX REL. CLAUDE ROSSEN,
Petitioner, v. ROLLIN WELCH, Respondent.

(172 N. W. 234.)

Fraud — sale of speculative securities — writ of habeas corpus denied.

Claude Rossen, having been arrested for violation of the go-called “Blue Sky
Law” (Laws 1915, chap. 91), applies for a writ of habeas corpus. He claims
that the criminal complaint fails to set forth facts showing that he sold
“gpeculative securities,” within the purview of said act. For reasons stated
in the opinion, it is held that the contract or certificate which he sold was &
«“gpeculative security” within the meaning of that term as defined by the “Blue
Sky Law” of this state.

Opinion filed March 19, 1019.

Original application by Claude Rossen for a writ of habeas corpus
against Rollin Welch, sheriff of Burleigh county. Writ denied.

E. T. Burke, for petitioner.

William Langer, Attorney General, Edw. B. Coz, and Geo. K. Fos-
ter, Assistant Attorney Generals, for respondent.

Cugistiansow, Ch. J. This is an original application for a writ of
habeas corpus presented to this court after a denial of an application for
such writ by Judge Nuessle of the sixth judicial district. It appears
from the petition, that the petitioner has been arrested and is held in the
custody of the sheriff of Burleigh county by virtue of a commitment
duly issued by a justice of the peace in Burleigh county, in & criminal
action properly instituted before him, wherein the petitioner is charged
with violating the provisions of the so-called «Blue Sky Law;” to it
chapter 91, Laws 1915. The act makes it «ynlawful for any person,
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copartnership, association, or corporation, . . . either as principal,
or through agents, to sell or offer for sale (except to banks, bankers,
trust companies, dealers, or brokers in securities, corporations, or part-
nerships) or by means of any advertisement, circulars, or prospectus, or
by any other form of public offering, to attempt to promote the sale of
any gpeculative securities in this state, unless there first shall have been
filed with the state examiner: (1) A copy of the securities so to be pro-
moted; (2) a statement in substantial detail of the assets and liabilities
of the person or company making and issuing such securities and of any
person or company guaranteeing the same, including specifically the
total amount of such securities and of any securities prior thereto in
nterest or lien, authorized or issued by any such person or company ;
(3) if such securities are secured by mortgage or other lien, a copy of
such Tortgage or of the instrument creating such lien, and a competent
appraisal or valuation of the property covered thereby, with a specific
statel.nent of all prior liens thereon, if any; (4) a full statement of facts
showing the gross and net earnings, actual or estimated, of any person
Or company making and issuing or guaranteeing such securities, or of
iny property covered by any such mortgage or lien; (5) all knowledge
or information in the possession of such promoter relative to the char-
feter or value of such securities, or of the property or earning power of
the person or company making and issuing or guaranteeing the same;
S;)_ ;?OPY of any general or public prospectus or advertising matter

1¢1.18 t0 be used in connection with such promotion, and no such pro-
:pectus or advertising matter shall be used unless the same has been filed
reunder; (7) the names, addresses, and selling territory in this state

of any agentg by or through whom any such securities are to be sold, and

r:sneh agents shall be employed unless such statement with respect to
em has been filed heren

state exam; . .nder, and there shall have been paid to the
et of mul]]er a registration fee of $1 for each such agent. The pay-
such e f?e Sha“.be payment in full of all fees for registration of
(8) tllllgent until and including the first day of March next following;
kddrese na?e and address ?f such promoter, including the names and
namesmdo all Partners, if the promoter be a partnership, and the
ing loan addresses of the directors or trustees, and of any person own-

.. Per cent or more of the capital stock, if the promoter be a cor-
Prrion or association (9) a statement showing in detail the plan on
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which the business or enterprise is to be transacted; (10) the articles
of copartnership or association, and all other papers pertaining to its
organization, if the securities be insured or guaranteed by a copartner-
ship or unincorporated association; (11) a copy of its charter and by-
laws if the securities be issued or guaranteed by a corporation; (12}
a filing fee of twenty-five ($25) dollars.”

The terms “securitics” and “speculative securities” are defined by the
act as follows: “The term ‘securities’ as used in this act shall be taken
to mean stock certificates, shares, bonds, debentures, certificates of par-
ticipation, contracts, contracts or bonds for the sale and conveyance of
land on deferred payments or instalment plan, or other instruments in
the nature thereof by whatsoever name known or called. The term
‘speculative securities’ as used in this act shall be taken to mean and
include: (1) All securities into the specified par value of which the
element of chance, speculative profit, or possible loss equal or predom-
inate over the clements of reasonable certainty, safety, and investment;
(2) all securities the value of which materially depends on proposed or
promised future promotion or development rather than on present tangi-
ble assets and conditions; (3) any securities based in whole or material
part on assets consisting of patents, formule, good will, promotion, or
intangible assets; (4) securities made or issued in furtherance or pro-
motion of any enterprise or scheme for the sale of unimproved or unde-
veloped land on any deferred payments or instalment plan when the
principal value of such securities depends on the future performance
of any stipulation by the promoters of such enterprise to furnish irriga-
tion or transportation facilities, or other value enhancing utility or
improvement.” Violation of the statute is made a crime, punishable
by fine or imprisonment, or both.

-The criminal complaint in this ease charges that the petitioner did
wilfully, unlawfully, and feloniously, and without first having complied
with the provisions of said law, sell “an agreement for buyers’ certifi-
cates of the Lignite Consumers Mining Company of North Dakota” to
one Christ Olson; that the said agreement is in reality a share and &
speculative security. The certificate is set forth in the complaint n
heee verba. Tt provided in substance that in consideration of the sum
of $100, to be paid in cash or note to the Lignite Consumers Mining
Company, a corporation to be formed under the laws of this state not
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later than October 1, 1919, the said mining company agrees to utilize
90 per cent of all the moneys secured to establish a mine at or near
Havelock, North Dakota, until the sum of $200,000 shall be so applied ;
and that all surplus subseribed over said sum may be used either to
maintsin a mine or other mines within this state, or to carry on educa-
tional work or experiments with the lignite coal, or its by-products;
that the Lignite Consumers Mining Company agrees to establish its
mine at or near Havelock, North Dakota, not later than October 1,
1919, or as soon thereafter as is possible; and that it will immediately
thereafter issue to each member or signer of the agreement, a certificate
granting him or it the right to purchase lignite coal at said mine or any
other mine or mines said company may establish at a price not to
exceed $1.50 per ton, or as much lower as the board of directors may
deem advisable to sell coal per ton.

It i:s further alleged in the criminal complaint that there had been no
compliance whatever with the provisions of said chapter 91, Laws 1915,
at, or prior to, the time the said defendant, Claude Rossen, made said
sale to said Christ Olson,

The relator claims that he is unlawfully in custody; that the commit-
ment under which he is held is void for the reason that the facts set forth
In the complaint do not constitute a violation of the statute. It is
coztended that the contract or agreement which the defendant sold is not

z:h Speculative security,” within the terms of the act.
e

contention is wholly untenable,
the term “speculative securities”
all stock certificates, shares,

In our opinion
The statute expressly declares that
as used therein shall be taken to mean
h bonds, debentures, certificates of partici-
{:‘ l::lm:)’ Zontracts, contracts or bonds for the sale and conveyance of
o n deferred payments or instalment plan, or other instruments in

S hature by whatsoever name known or called, into the par value of

W::;:h t!le element of chance, speculative profit, or possible loss equal or
Predominate over the elements of reasonable certainty, safety, and
hvestment; or the value of

o which materially depends on proposed or
P] mised future promotion or development rather than on present tangi-
€ assets and conditions,

f : certi.ﬁcate which the relator sold for $100 is to be issued in the
'ﬁ:ure'. Ttis to be issned by a corporation to be organized in the future.
® ines from which coal is to be sold are to be developed in the




‘!'; 48 42 NORTH DAKOTA REPORTS

‘j' future. Tt seems too clear for argument that the transaction falls
! squarely within the terms of the statute. The value of the certificate
& which the relator sold is manifestly dependent upon the future promo-

1, tion and development of the mines. It also seems entirely clear that
! reasonable men would be entirely justified in finding that the element of

chance, speculative profit, or possible loss, equal or predominate over the
_. elements of certainty, safety, and investment.
; The writ prayed for is denied.

Grack, J. I concur in the result.

Bronsor, J., being disqualified, did not participate,

K FARGO SILO COMPANY, a Corporation, Respondent, v. PIO-

NEER STOCK COMPANY, a Corporation, and H. N. Tucker,
Appellants.

(171 N. W. 849.)

R Judgments — default judgment — change of place of trial — service by mafl.

o This action was brought in Cass county. The defendant Pioneer Stock Com-
; pany was domiciled at Stutsman

unty and defendant Tucker was a resident
‘ of Stutsman county at the time of the bringing of the action. The defendants
W

were entitled to have the case tried in Stutsman county if demand therefor
; was duly made in time; held under the evidence in this case that such demand

was made in time. This being true, the right of the defendants to have the
case tried in Stutsman county became absolute, and further keld, that the
district court of Cass county, from the time of making of proper and legal
‘ demand for a change of venue, was without jurisdiction to enter judgment in

the case or to do any other act excepting to make an order granting the change

?f v.'enue and transferring the case and all matters connected therewith to the
juriediction of the district court of Stutsman county.

Opinion filed March 25, 1919.

Appeal from the District Court of Cass County, 4. T. Cole, J.
Reversed and remanded.

George H. Stillman, for appellants.
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“Service of demand and answer were complete upon the dropping of
the envelop containing them in the United States Postoffice within the
statutory time.” Clyde v, Johnston, 4 N. D. 92, 58 N. W. 512;
Cedar Rapids N, Bank v. Coffey, 25 N. D. 459, 141 N. W. 997 ; Comp.
Laws 1913, § 7887 ; Nind v. Myers, 15 N. D, 400, 109 N. W. 335,

Judgment entered before time for answer expired is erroneous and
void. Hogg v, Christensen, 29 N, D, 8,149 N. W. 562,

“The right to demand change of place of trial is an absolute right.”

Comp. Laws 1913, § 7418; Smail v. Gilruth, 8 8. D. 287, 66 N. W.
452, Dak. Rev. Codes 1877, § 95.

A general denial presents a valid, legal, substantial defense, and
cannot be struck as sham or frivolous. Kline v. Harris, 30 N. D. 424,
152 N. W, ¢ss,

Pierce, Tenneson, & Cupler, for respondent,

“Service by mail is Dot personal service,” Comp. Laws 1913, § 7951 ;
31N.D. 375,

“Service by mail may be made only when statute provides for it.”

"Where a question of faet is decided on a motion, the decision of the
trial court will pot pe disturbed on appeal, unless clearly opposed to
the weight of the evidence.” Totten v. Sale, 72 Ala. 488; Haley v.
McCa.rty (Neb.) 67 N. w. 837 ; Bowker v. Goodwin, 7 Nev. 135.
“Findings of fact by the court on conflicting affidavits will be sus-

teined Graham, 19 Cal. 632; Flannigan v.

vean (Minn,) 49 N, W, 981; Tyler v. Hildreth, 77 Hun, 580

Reiguer v, Spang, 5 App. Div. 237, 39 N. Y. Supp. 127; Johnson v.

Steclo (Neb.) 36 N. w. 358; Wheeler v. Catlin, 44 Wis. 464; 23 Cye.
.8 anc.l cases cited ; Wheeler v, Castor, 11 N. D. 347.

While a genera] denial will suffice as an answer, if made within the
qur?d time, an answer making a prima facie showing of a good de-
% i8 essentia] to the opening of a default.” Doulan v. Thompson
Falls Copper G, (Mont.) 112 Pac. 445; Mougey v. Miller (N. D.)
169N, w, 735; Racine v, Pavlecik, 21 N. D. 222, and cases cited.

2N.D—y -~
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Gracg, J. Appeal from the district court of Cass County, North
Dakota, A. T. Cole, Judge.

This action is one to recover upon & promissory note for $193.50.
The action was instituted in the district court of Cass county on
November 12, 1917, by the service of the summons upon each of the
defendants. The defendant Pioneer Stock Company was domiciled at
Courtenay, Stutsman county. The defendant Tucker had been a resi-
dent of Foster county for thirty-three years. The note in question was
signed “Pioneer Stock Company by H. N. Tucker, President.” The
complaint was in the ordinary form. The defendants being domiciled or
residing in Stutsman county, it was the proper county in which to try
the case. The county of Cass designated in the complaint was not the
proper county, though the action could be tried therein unless the de-
fendant, before the time of answering expired, demanded in writing
that the trial be had in the proper county and the place of trial be
changed either by the consent of the parties or by order of the court, as
and for the reasons, or some of them, as provided in § 7418, Compiled
Laws 1913. H. N. Tucker made affidavit dated December 12, 1917,
in which he set forth that the Pioneer Stock Company is domiciled at
Courtenay, Stutsman county, North Dakota, and that it had never been
domiciled in any other place, and that the affiant Edwards had been a
bona fide resident of Stutsman county for thirty-three years, and had
never been a resident of Cass county. The affidavit further showed that
the action was brought in the wrong county and demanded a change of
venue of the action from Cass county to Stutsman county. If the de-
fendants in time made a proper demand for a change of venue, then the
district court of Cass county had no jurisdiction to enter the judgment
in this case. Herein lies the principal contention. Summons having
been served on the 12th day of November, 1917, the defendants had
until the expiration of the 12th day of December within which to
demand change of venue; for their right to answer did not expire until
that time. George H. Stillman made affidavit in which he positively
stated under oath that on the 12th day of December, 1917, in the village
of Courtenay, Stutsman county, North Dakota, he prepared an answer to
the complaint in said action, and also prepared a demand for change of
venue from the district court of Cass county to the district court of
Stutsman county, and also prepared a stipulation for a change of venue
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of the action pursuant to the demand ; that on the 12th day of Decem-
ber, 1917, at 8:30 o’clock . M., he deposited a full, true, and complete
copy of the answer, and the original and copy of the demand for a
change of venue and the original and copy of the stipulation for a
change of venue in a securely sealed envelop with postage fully prepaid,
in a United States Postoffice in the village of Courtenay, Stutsman
county, North Dakota, addressed to Pierce, Tenneson, & Cupler, of
Fargo, who were the attorneys for plaintiff; that there is a regular com-

munication by mail between the village of Courtenay and the city of
Fargo,

Section 7959, Compiled Laws 1913, is as follows:

may be made when the person making the service and the person on
whom it is to be made reside in different places, between which there is
a regular communication by mail.”

The attorneys for the plaintiff reside in Fargo; attorney for defend-
ant, Mr. Stillman, resides at Carrington. Stillman in his afidavit did
10t show that he resided at Carrington. The counter affidavit on behalf
of the plaintiff made by Mr. Tenneson clearly shows Stillman’s place
of residence. Tt ig g fact that the party sending the notice and the party
to whom it was sent reside in different places between which there is a
regnlar communication by mail which entitled the sender of the notice
to send it by mail, but it does not follow from that, that the notice must

mailed gt the Postoffice in the place where the sender resides.

Section 1953, Compiled Laws 1913, reads thus:

“In case of seryico by mail, the paper must be deposited in the post-
05?9: addressed to th

© person on whom it is to be served, at his place of
reslde.nce, and with Postage prepaid.”

This affidavit of Stillman is not controverted. While it is true the
eavelop in which the demand for change of venue and other papers were
1elosed bears the Postmark at Courtenay of date of December 13th at
T4 3¢, of gaig g » this does not, however, establish the point of time
When the Jetter was deposited in such postoffice. There is nothing to
show what time the letter wag deposited in the postoffice at Courtenay
except the afidavit of Stillman, and it is entirely uncontroverted and
must be dccepted as true. Tt thus appearing that the demand for change
% Yeue having been gerveq in time by mail upon the plaintiffs, the
Tight of the defendants in this case to a change of venue became abso-

“Service by mail
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lute, and from the time of the mailing of such demand in the manner
as above set forth, the district court of Cass county ceased to have
jurisdiction of the cause of action. Under the circumstances of this
case, where it clearly appears the defendants are residents of another
county than that of which the venue is laid, and the defendants in time,
as in this case, make a demand for a change of venue in the manner
required by law, the right to a change of venue does not depend upon
the discretion of the court, but is an absolute right of the defendants.
The defendants having in time duly demanded the change of venue in
this case and they having an absolute right to such change, there was
nothing for the court to do but to make the order granting the change of
venue. It could exercise no discretion in the matter.

It is entirely unnecessary to discuss any other feature of this case.
The court did not have jurisdiction to enter the judgment, and it
should make an order vacating its judgment and make an order chang-
ing the place of trial to the proper county. It is so ordered. The order
appealed from is reversed; the case is remanded for further proceedings

not inconsistent with this opinion. Appellant is entitled to statutory
costs.

JAMES J. EARLEY and Walter Coop, Appellants, v. W. H.
FRANCE, Respondent.

(172 N. W. 73.)

Bills and notes — transfer of — passing of vendor’s lien.

1. Where negotiable promissory notes are made, evidencing payments stipu-
lated in a contract for a deed for the purchase price of land, such notes are
the principal obligation and the contract, evidencing a lien, the incident therc-
to, and upon the transfer of such notes, or a part thereof by the vendor, the
contract evidencing such lien, passes pro tanto as an incident therewith.

Same — right of vendor.

2. The vendor in such contract cannot both cancel and rescind such contract
and enforce payment upon such notes.

Same — rights of assignee of transferee,
3. Where a portion of such notes, so given, has been transferred by the
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vendor to one who has, in turn, surrendered his equity in the land involved
to the vendor, even though 80 done through negotiation theretofore had with the
vendee, and has agreed in & contract that the vendor may enforce a default
against the vendee for such notes so given for his equity, the assignees of such
person, taking with full notice, cannot enforce an action upon such notes, after
the vendor has declared & default and rescinded such contract. '

" Opinion filed March 28, 1919, Rehearing denied April 15, 1919,

Action on two promissory notes, in District Court, Barnes County,
Coffey, J., from 2 judgment rendere

d for defendant, and from an order
denying judgment non obstante or for a new trial, plaintiffs appeal.,
Affirmed,

Winterer, Combs, & Rilchie, for appellants,

It'is 8 wellsettled principle of law that where the maker of com-
mereial paper voluntarily

’ Places his paper in the hands of another for
legotiation, or who stands by and sees the note indorsed to a party with-
out having his right to defend against the payment of the notes indorsed
ﬂ.lcreon, or where a failure of the consideration complained of is ocea-
Stoned by his noncompliance with his own agreement or obligation, he
8 estopped from defending against the notes when suit is brought on

the"f by the purchaser or holder for value on the ground of failure of
consideration, § Cye.

s P- 64, note B. Sce also Auten v. Manistee
National Bank, 57 Ark. 243, 47 LR.A. 329, 54 S. W. 337 ; Yeomans
v. Lane, 101 1), App. 228; Firman v, Blood, 2 Kan. 498,
C. 8. ' uck, for respondent.
] There ig no way that France could prohibit the bank from buying
1icse notes, and the only duty that he owed to the bank was to see that
1t had fu)) knowledge of the transaction, and what the consideration for
the noteg actually was, 8 C, J. Pp- 747, 748.
fThe defense of failure of consideration is available against the holder
%' Paper who i3 not g holder in due course. Ibid.; Earl v. Stump, 13
N W. 701, _
When the holder o a land contract exercises his option and cancels
e Same for the fajlure to make payments by the vendee he waives all
of bis right to recover upon the debt. Warren v. Ward, 97 N. W. 886;
Oney v, Halvorson, 29 N. D. 13.

Yhen the land contract was canceled by Mr. R. B. Beeson, it was
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canceled for the benefit pot only of himself, but for the benefit of all his
cotenants. 38 Cye. p. 40. . . .

Bronsox, J. This is an appeal from judgment rendered in the dis-
trict court of Barnes county upon & verdiet for the defendant, and from
the order of the trial court denying a motion for judgment non obstante,
or for a new trial. In the district court two actions were submitted
upon the same evidence and separate verdicts returned by the jury.
The Bank of Sanborn is the plaintiff in one of the actions, and the appel-
Jants herein, the plaintiffs in the other. In the action brought by the
Bank of Sanborn a verdict was rendered in its favor. In substance the
record discloses the following facts: One Beeson, a resident of Wilkin
county, Minnesota, has been engaged in the real estate business for
some twenty-five years. He had a contract for a deed from one Porter
covering 320 acres of land in Wilkin county, Minnesota. On October
29, 1912, he made & contract for a deed concerning this land with one
Deree, of Kandiyohi county, Minnesota, for an expressed consideration
of $9,920. Deree paid him on this contract $2,000. On July 9, 1914,
Deree made a written contract with Beeson which recited therein that
Deree desired to sell and transfer to Beeson his interest in such lands 80
that Becson could sell the same under a contract for a deed to the de-
fendant, France, who agrees to deliver to Beeson a stock of merchan-
dise valued at $3,500, which amount is to be credited as payment on
Deree’s interest in the lands; that Deree’s interest in the lands, after
deducting the price of such merchandise, is $2,480, less the amount that
was owing to Beeson on the contract and other indebtedness. That
under a contract for a deed made between Beeson and France on the

same date for the sale of such lands, there were three notes signed by
due on or before

the defendant payable to Beeson,—one for $800,
November 1, 1915 ; one for $800, due on or before November 1, 1916;
and one for $880, due on November 1, 1916, evidencing payments 10
be made on such contract. That it was agreed that Deree should sell

to Beeson his interest in such lands and gurrender to Beeson his eon-
to receive from

tract therein, in consideration of which Deree was '
France the stock of goods, and also the three notes above mentioned for

the balance of his equity in the lands; such notes to be indorsed by

Beeson without recourse; and such notes further to be held by Beeson

as security for the payment of his indebtedness. That it was further
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agreed that in case the notes in question were not paid when due Beeson
should use his best endeavors to collect the same under his contract for
the deed.
On the same day, July 6, 1914, Beeson entered into a contract for
2 deed with the defendant, France, whereby he agreed to convey to the
defendant the land involved for an expressed consideration of $14,400
to be paid as follows : $500 in cash; $3,500 through a stock of merchan-
dise; $1,800 on or before November 1, 1915; $1,800 on or before
November 1, 1916 $1,880 on or before November 1, 1917, and $4,920
on November 1, 1918, with interest at 6 per cent payable annually.
The three Payments of $1,000 and $1,880, respectively, were to be evi-
d?nced by six notes for $1,000 and $800, and $1,000 and $880, respec-
tively, made by said defendant, France, payable to Beeson. It was
further agreed in this contract that Beeson had a contract for a deed
from one Porter and was to get proper conveyance from Porter. In
conneetion with these contracts some preliminary negotiations were had
between the defendant, France, and Derce. Deree had this land under
such contract; France had his stock of goods at Sanborn. Some sort of
o0 agreement was signed with reference to an exchange. The written
Sgreement was not introduced in evidence ; witnesses testify that it pro-
vided that Mr, Dereo was to take over the stock of merchandise and the
defendant, France, to take the land in Minnesota with the provision that
the agreement should not be binding unless the real estate in Minnesota
Proved to be gg Tepresented, and also that the defendant, France, should
80 down and look gt the land, and if the deal did not go through he was

;‘;tfzelve his expenses if the land was not as represented; the defend-
0 went down the same evening to see the land in Minnesota. He
found gyt tha

n Mj ¢ Deree had & contract for the land with Beeson. While
d "nota he went to Beeson’s office and there signed a contract for a
Bf;w'“"h bo testifies was on July 11, 1914, While there he paid
“hn ?450 by check and delivered a bill of sale of his stock to l?eree.
note: time the defendant made and delivered to Beeson the promissory
Totes namely, two for $800, and one for $880, and the promissory
 for 81,000 each, mentioned in the contract.
day France, Mr. Deree, and a son of Mr. Beeson re-
born. Beeson testified that it was not a fact that Deree

the three notes in question so that he could raise money

On the next
turned to Sap
88 10 receive
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by using such notes and pay Beeson what he owed before Beeson was
willing to enter into the contract with France. Further, that his son
took the notes to Sanborn for the reason that Deree thought he could
get money on the notes sufficient to pay Beeson what he owed him at that
time on an outside matter. He further testified that France said to
Derce that his note was good at the Bank of Sanborn, and that such
bank would take his notes. Deree and a son of Beeson came to San-
born and Deree there sold one $800 note to the bank and borrowed
$1,100 upon his own note by putting up the other two notes with such
bank as collateral security. The bank had knowledge of this entire
transaction concerning these contracts for a deed. Later, the two notes
put up as collateral security were transferred by the bank to the plain
tiffs herein, who were directors of such bank. The defendant, France,
paid $164.70 interest on such contract up to November 1, 1914. He
did not, and was unable to, make further payments. Thereafter pro-
ceedings to cancel the contract for a deed were initiated by Beeson by
notice thereof dated November 30, 1915, Such notice was served upon
the Bank of Sanborn and on the defendant, France, and upon Deree
during the first week of December, 1915. Prior to that time, on
November 8, 1915, the bank commenced action on the notes so pur-
chased, and at the same time caused a warrant of attachment to be
issued. Later, on September 26, 1916, the appellants herein instituted
action against the defendant upon the other two notes not then due,
and caused a warrant of attachment to be issued, alleging in their com-
plaint that the action was so commenced before the debt became due for
the purpose of obtaining an attachment against the property of the
defendant. The defendant in his answer to the complaint of the plain-
tiffs set up a failure of consideration and that the defendant was not
indebted to said Beeson or any of his assigns on said notes. The evi-
dence shows that these two notes involved herein were taken over by
the appellants apparently still as collateral notes to the indebtedness of
Mr. Deree of the $1,100 note which was a demand note.

The appellants challenge, by specifications of error, the j udgment and
?rder o:f the trial court, principally upon the ground that the evidence is
insufficient to support the verdict, and that under the instructions given
by the court to the jury it was possible for the jury to render a verdict
for the defendant even though the defendant knew at the time he made
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the notes that they were to be used for the purpose of paying Deree for
bis equity in the land, and though they were in fact used for such pur-
* poses,

Upon this record, it is clear that Beeson could not recover upon these

notes if action had been brought by him; such notes are simply evi-

dences of the purchage Price to be paid in accordance with the pay-
ments stipulated in the contract, The purchase price to be paid is the
principal obligation; the contract for the deed is incident thereto.
Although the vendor holds the legal title to the land through the contract
it is nevertheless in the nature of a lien to secure the purchase price
stipulated. Woodward v, McCollum, 16 N. D. 49, 111 N. W. 623, and
cases cited. The vendor may either enforce the same upon the cove-

nants therein to pay through specific performance, or he may declare a
forfeiture and rescind the contract under the expres3 terms thereof.
He cannot both enforco the

contract ‘and rescind the same. As stated
in Warren v, Ward, 91 Minn, 254, 94 N. W. 886, “There is no differ-
ence in the authorities upon the proposition that one cannot have the spe-
cific performance of the contract and its rescission, This is but the
application of the very hackneyed truism that ‘one cannot have his cake
and eat i’ »

The main Proposition involved in this case is the question whether
Deree and the appellants are placed in the same position legally as the

vend?r, Beeson, or whether the defendant, France, gave these notes in
question a8 2 direct considerat]

on for the equity of Deree in the land
covered by the contraet,

I, in fact, Franee had executed
Deree had assigned his contract with

of the contrget by Beeson would not
Tance to Dere

Opinion, jg

these notes direct to Deree, and
Beeson to France, the foreclosure
in any way affect the liability of
€ upon his notes made to Deree, This, however, in our
net the legal situation which was so expressly created be-
tWen the parties, Deree had an equity in this land, its value was $2,-
480. Tnsteaq of turning this equity over to France, he turned it over by
" WL contract, shown, in the evidence to Beeson ; he surrendered his
utract to Beegon, Beeson assumed, therefore, both the legal and
otable titly hay Dereo formerly had. Beeson then made his con-
tract with Fl‘tmce, and although there was credited on this contract the
“mount of gueh equity to Deree to the extent of $3,500, the stock of
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goods turned over, nevertheless this equity, as to the title therein, and
as to Derce's equity represented by the notes, was retained by Beeson,
and the contract made with Deree specifically provided that Deeson
might declare a default and rescind the contract for failure to pay the
very notes which France gave and Derce received. Furthermore, in the
contract with France, Deree authorized Decson to collect on such notes
through such contract so made by Peeson to France. Beeson indorsed
these notes to Derec; Deree put them up as collateral sccurity with the’
bank ; the bank turned them over to the appcllants. All of the parties
have notice of this entire transaction. In legal effect, therefore, the sit-
uation is just the same as if Beeson in fact had purchased Deérec’s
cquity, and had assumed the same and had made a direet bargain him-
self with France concerning it. The fact that France gave a bill of
sale of the stock to Derce does not alter the situation. The contract
provided that such stock should pass to Beeson. The situation is just
the same as if France had turned over $3,500 to Beeson and Beeson had
turned over the same $3,500 to Deree for his equity.

Furthermore, upon this legal situation, when Becson indorsed the
transfer of these notes to Deree, the transfer of the same operated to
assign pro tanfo the sceurity which was incident thereto, or at least the
right to enforce as an assignee an assignee’s right in such seeurity.
39 Cyc. 1810; 2 R. C. L. p. €33; 5 C. J. 951; Smith v. Mills, 145
Tnd. 334, 43 N. E. 564, 44 N. E. 362. See Funk v. Voneida, 11
Serg. & R. 110, 14 Am. Dec. 621; Terry v. Woods, 6 Smedes & M.
139, 45 Am. Dee. 277.

Deree was not satisfied to turn his equity in the land over to France
and take the notes; he wanted further the security of the contract that
Beeson had. e directly authorized Beeson, impliedly at least, to
make collections and to enforce default for failure to pay these very
notes. Neithier in law nor in equity is he entitled to have both his
equity, now, in the face of the record, in Beeson’s hands, who was
authorized to collect his obligations, and also his money. If it be
argued that this holding serves to permit the defendant to take advan-
tage of his own default, the answer is that Deree should not be entitled
to take advantage twice of defendant’s default.

The fact that France knew that Deree was surrendering his equity is
no reason why Derce should be permitted either in law or in equity to
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recover back through Beeson both the land and his money. The appel-
lants stand in no better position than Deree; they received the mnotes
with full notice, and are maintaining this action apparently as holders
of these notes put up as collateral security.

The notes as such were subject to the same defense as if they were
Don-negotiable. Comp. Laws 1913, § 6943. Derce was not a holder in

due course; the appellants were not holders in due course. Comp. Laws

1913, § 6937,
The notes, therefore, were subject to the defense that there existed, at

the time this action was instituted, no obligation therefor, and that the

0 contract covering the same had been rescinded. Thi

8 was set up in the
janswer, and the record show

s that the instructions of the trial court
were favorable, rather than otherwise, to the appellants, and that the

ve'rdict as rendered by the jury is proper. The judgment is affirmed
with costs to the respondent,

:' Grack, J., concurs,
3

Rommxsoy, J, (coneurring specially). The plaintiff brings the action
to recover on tio promissory notes dated J uly 9, 1914, made by defend-

ant to R.' B. Beeson and by him indorsed, without recourse, to Deree,
and by him transferred thus:

Louie Dereg,

For value recoived T hereby sell and assign to all my
right, title, e '

] quity and interest in and to the within note and the debt
evidenced by i, Louie Deree.

Unsy. Ut

One note is for
Dotes they were

$1.100, Ty,

$800 and the other for $880. About the date of the
given to the Bank of Sanborn as collateral security for
e plaintiffs are bankers and own the Bank of Sanborn and
f°°k the notes to bring suit on the same in their own name. The defense
183 to'tal failure of consideration.

As it Appears, R. B. Becson, of Breckenridge, Minnesota, is a real
e¥ate trader,—of gkl and long experience. In July, 1914, he was the
owmer of £ sections 1-184-57, in Wilkin county. Minnesota. ITe was
the owne, tnder . B. Porter, He had contracted to sell the same to
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Derce, who had paid $2,000 on the contract. On July 9, 1914, having
arranged to take up the Deree contract, Beeson made a written contract
to scll the land to France for $14,400; $500 to be paid in cash, $3,500
by a stock of goods, and the balance in promissory notes. For his equity
in the land Deree received the stock of goods and the note in question.
France paid $500 cash. He paid interest, $146.70, and turned over
the stock of goods. Then he made default and in January, 1916, Bee-
son canceled the contract, leaving France to charge to expense Or profit
and loss $4,146.70, which he had paid. Now the notes in question were
given to Beeson as a part of the land contract, and to secure each of said
notes he retained a vendor’s lien on the land just the same as if the land
had been mortgaged to secure the notes, and if he transferred a note he
transferred the lien securing the same, and such lien was in no manner
affected by the cancelation of the contract. Were it otherwise, then by
transferring all the notes, except the very smallest one, and then can-
celing the contract, Beeson might hold and retain both the land and its
price. The cashier of the bank had full notice and knowledge of all
the particulars relating to the notes and the land contract, and that was
notice to the plaintiffs, who owned the bank. And aside from that, Mr.
Early testified that, long before taking the notes, he and Coop had
full knowledge of the contract. (15) They knew that the notes were
taken as a part of the land contract. Hence, their remedy is to enforee
the vendor’s lien, or by suit against Beeson if he has impaired the lien
by conveying the land to a good-faith purchaser. Certainly neither the
plaintiff nor Beeson are in any position to ask this court to aid them in
further plundering the defendant.
Judgment affirmed.

. BIRDZ_ELL’ J. T dissent, and reserve the right to file the reasons with-
in the time allowed for a petition for rehearing.

]?mnz-ELL, J. (dissenting). The statement of facts contained in the
main op.mion in this case is so framed that it appears to obscure the real
transaction. As I read the record in this case, the main transaction
and the one involved here was between Deree, who held the land under
?ontract under which he had paid $2,000, and France, who purchased
it from him. Tt is true that Deree held his contract from Beeson, and
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that Beeson in turn held a contract from one Porter, but nevertheless
Deree sold to France his interest in the land, which was a substantial
one, and by mutual arrangement it was agreed that Beeson would h?ld
the title which he might subsequently acquire from Porter as security
for the deferred payments that were to go to Deree for his equity. It
is believed that a better understanding of the case may be had by re-
forring to what is considered by the writer of this opinion to be a more
correct statement of the transaction,

In the early part of July, 1914, tho defendant France and one Deree
entered into negotiations for a trade involving the transfer of some
land in Wilkin county, Minnesota, to France for a stock of goods which
was owned by the latter in Sanborn, North Dakota. A preliminary con-
tract looking to the exchange of the lands, at $45 an acre, for the stock
of goods, at the agreed price of $3,500, was drawn up by one Isansee,
cashier of the bank of Sanborn, but the consummation of the deal was
eonditioned upon the lang Proving as represented. Immediately after
the Preliminary contract was made, the defendant France went to
Breckenridge, Miunesota, for the purpose of inspecting the land, and
'Pon arrival there he discovered that Deree did not own the land, but
fhat he was purchasing it under a contract with one R. B. Beeson, who
In turn held it under one Porter. The deal, according to the testimony
of Beeson and the defendant, was completed within a day or two after
arriva] gt Breckenridge, Minnesota ; although it seems to be contended

by the plaintiff that it was not consummated until the parties returned
to §““b°m- At any rate, 5 contract was drawn up under which Beeson
obligated himgelf ¢ sell th

e land to France for $14,400, France turning
over $500 in cash, hig stock of goods at $3,500, and giving some notes
TePresenting the deferred Payments. A separate contract was entered
o between Beeson and Dereo and witnessed by France, whereby
three Dotes, one for $800, upon which the Bank of Sanborn has sued in
2 $parate action, the two Totes in controversy, and the stock of goods,
were agreed to be turned over to Deree, Immediately after the execu-
tion of thege contracts at Breckenridge, Deree, France, and a son of R.
‘ D returned to Sanborn, the latter having possession of the three
Botes which were to g0 to Deree and which had been indorsed lfy his
futher withoug recourse. Deree arranged with Tsansee, the cashier of
tho Ban of Sanborn, for the sale of one of the notes, and obtained a
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loan of $1,100 for which the other notes were pledged to the bank as
collateral.

With part of the proeceds of the notes, Deree paid some indebted-
nesses owed to Beeson on an outside matter. The notes in suit, being
the collateral notes, were later transferred to the plaintiffs, who were
officers of the Bank of Sanborn. There seems to be ample evideuce that
the plaintifis had full knowledge of the character of the transaction in
which the notes were given, and it is certain that the bank, through its
cashier, had amplc notice. France later defaulted in payments under
lis contract of purchase from Beeson, and the contract was foreclosed
pursuant to a notice dated November 30, 1915.

This action and the action of the Bank of Sanborn v. France, post,
68, 172 N. W. 79, were tried under a stipulation that the evidenee taken
should suffice for both and that the jury should render separate verdicts.

In submitting the cases to the jury, the court gave the following
instruction: “The plaintiff, the Bank of Sanborn, claims to have pur-
chased this note from Louie Deree and claims that at the time of pur-
chase the defendant knew that the plaintiff was about to purchase the
same, and plaintiff claims that the defendant acquiesced and consented
to the purchase of the note by the plaintiff. If you find that such was
the case, then I instruct you that your verdict in this case should be for
the plaintiff. The defendant denies this contention of the plaintiff, and
it is a question of fact for the jury to determine from the cvidence. As
I have already stated, if the plaintiff has satisfied you by the greater
weight of the evidence of its contention in this respect, then you should
find for the plaintiff for the sum of $800, and intcrest at 6 per ‘cent per
annum from the 9th day of July 1914, to date, or such amount as the
testimony shows due therecn. Ilowever, if you find that the defend-
ant did not consent or acquiesce in the purchase of said note, then your
verdiet in this case should be in favor of the defendant.”

The foregoing instruction was given with special reference to the
note held by the Bank of Sanborn, but was also made applicable to the
notes in suit by the following instruction: “Gentlemen of the jury, the
same principles of law apply in this case as in the former one, which I
will not reiterate. If, under the instructions already given in the
former case, applying the principles there laid down to this ease, then
you should find in favor of the plaintiff for such a sum as you find due
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azd owing to the plaintiffs upon the two notes in question, otherwise
you should find in favor of the defendant.”

The appellants complain of the giving of the foregoing instructions on
the ground that under them the jury could return a verdiet for the
defendant even though the defendant knew at the time the notes were
given that they were to be used for the purpose of paying Derece for his
equity in the land, and though they were in fact used for that purpose.

If it is the fact that the notes in question were given to compensate
Derce for the sale of his interest in the land, then it is immaterial
whether or not the defendant assented to or acquiesced in the purchase
of the notes, The giving of the notes for this purpose would be but the
cousideration for the surrender by Deree in favor of the defendant
of his interest in the land contract he held from Becson, and this con-
sideration is one that could not be said to have failed by rcason of the
failure of France to make subsequent payments that would entitle him
to a conveyance from Beeson, and this would be true even though Bee-
fon, upon France’s default, subsequently foreclosed the latter’s interest.

There is ample testimony in the case showing that defendant under-
stood full well that the notes in suit were given as the consideration for

n;i'rcc's relinquishment of bis interest in the land. The defendant tes-
tified :

Q. You knew these three notes
CeN or were to he delivercd to
aud you purchased ?

. Yes, sir,
. That wag talked over dow
- Yes, sir,

Q~? You had full knowledge that Mr. Derce had this interest in this
way

A Yoes, sir,
Q. That is 1,

that have heen referred to which had
Mr. Deree represented his equity in the

b
]

n at Breckenridge ?

¢ reason the notes were drawn as deserihod in the con-

frac?, ene for $300 and the other one for $1,000—that is the rcason that
1 was drawn up that way ?

- Yes, sir.,

¥ SYO, T Deree's interest could be delivered to him in that form?
- Yes, gir,
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Again on cross-examination, defendant testified as follows:

Q. Why were these notes made 1n six instead of three notes?

A. Why, I understood Mr. Deree that was his equity in the land.

Q. They were made in that way so that these notes, the two $800 and
one $880 note, could be turned over to Mr. Deree as representing the
balance of his equity in the land ?

A. Yes, sir.

Q. And at the time you executed and signed these notes, Mr. France,
you knew they were to be disposed of, that that was to be the disposition
to be made of them?

A. That was his equity in the land.

Q. You knew these three notes as described, being a part of these
payments to be made, were to be turned over by Beeson to Deree in
payment of Deree’s equity in the land?

A. Yes, his equity.

Q. You knew that Derce’s equity in this land was to be paid out by

taking over this stock of goods at Sanborn and by the taking of these
three notes? ot -

A. Yes, sir.

Q. That knowledge was yours before you signed the notes? That had
been explained to you before you ever signed the notes?

A. Yes, it was explained before I signed the notes. He wanted the
notes or security he was to have for that first contract.

Q. That was to be security to Dereef

A. Yes, sir.

Q. That was why it was put in the contract ?

A, Yes, sir.

Q. But it was thoroughly understood to be turned over to Deree in
payment of this equity you were trading for?

A. T didn’t know what disposition they were to make of the notes.

Q. No, but you knew that Deree was to get them ¥

A. T knew he was to get them, yes.

Q. And at the time you signed them you had this knowledge t
A. Yes, sir.

. The defendant testified not only that he knew that the notes in ques:
tion were to be delivered to Deree for his equity in the land, with the
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understanding that he (the defendant) was to take a direct contract
from Beeson, but also that the stock of goods which he was trading was
to be turned over to Deree, and that he understood from Deree before
they left Sanborn that Deree expected to raise money upon the obliga-
tions that the defendant would execute in the purchase of this real estate.
1t appears, furthermore, that the defendant was a witness upon the con-
tract entered into between Beeson and Deree at Breckenridge, Minne-
wis, in which it was expressly stated that the notes in suit and the
stock of goods were to be transferred by Beeson to Deree in payment of
Deree's interest, and that this contract was read to France before he
witnessed it,

Under the defendant’s own testimony his liability upon the notes is
Uot, 25 & matter of law, dependent upon his acquiescence in their trans-
fer; nor is it contingent upon his completion of the land contract which
be ente.red into with Beeson. Furthermore, under the defendant’s
o0 evidence, ho did acquiesce, and no other finding would be war-
Tanted. But the notes in suit represent the present consideration for an
Interest which was transferred to France through the surrender of
Deree's contract with Beeson and the making of the mew contract
between Boeson and France, In short, defendant’s own testimony

;:f;:; conclusively that the consideration for the notes in suit has not
iled.

ﬁdf:a? accepting defen.dant’s theory that there is a failure of con-
tween l]:.m 8 between himself and Beeson, or, for that matter, as be-
of the a? alnd Defree, t{nd that the plaintiffs are chargeable with notice
1ot fol], u:h conmdefatlﬂn upon which the notes were executed, it does
enal roo W ! ag the liability of the defendant is disproved. As a gen-
of asu position, kP°WIedge of the consideration for a note is not notice
o a:mqnent failure thereof, nor is a transferee subject to a defense
note cont:‘:‘eount,' See 8 C. J. 509-518. This is so, even wl{ere.th'e
given andlnslf . lt? face a statement of the consideration for wl31ch it is
the n;ak Where it appears that the consideration is to be enJoyfad by
tion doe:r m the f“t.m‘e- Even the statement of a future. considera-
o §; ';°t put the indorsee upon notice of a subsequent failure there-
837 mege 2 C. & Co.v, Chicago Trust & Sav. Co. 131 Il 569, 7 LRA.

19 Am, g, Rep. 51, 23 N. E. 417. We see nothing in the instant

30 19 tale ; , mstant
@ ;x;o:;of the operation of the general rule. For additiona
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authorities on this subject, see 7 Cye. 706, 948; notes in 29 LR.A.
(N.S.) 382; 33 L.R.A.(N.S.) 589; and 46 LR.A.(N.S.) 864.

The evidence shows that the instruments in question were trans-
ferred as collateral security for a loan megotiated by Derce with the
Bank of Sanborn, and that they were subsequently transferred to the
plaintiffs. This transfer was made before the notice of cancclation was
served by Beeson, and there is no evidence (though we regard this as
immaterial) that either the plaintiffs or the bank knew at the time
that the defendant had defaulted under his contract. We find nothing
in the record to impugn the lien of the bank or the right of the plain-
tiffs as transferees to collect the pledged paper. It is true that in the
contract between Beeson and Derce, of which France had knowledge
and which he witnessed, Beeson obligated himself to use his best
endeavors to collect the notes in suit under the contract for deed which
he gave at the same time to France. But the existence of a contract
between Beeson and Deree, whereby, as between them, the legal title to
the land should be held by Beeson as security for the notes represent-
ing the purchase price of Deree’s interest, does not, in our opinion,
qualify the plaintiff’s right to recover the consideration which, in real-
ity, according to the defendant’s own understanding, passed from him to
Deree. Whether or not Beeson, had he remained the holder of the notes
in suit in his own right, could recover upon them after foreclosing the
land contract (2 Warvelle, Vendors, 2d ed. § 916), is a question that
is not involved in this suit, and we express no opinion concerning it-
To allow the defendant, however, to take advantage of his own default
to defeat the notes in suit is to enable him to deprive the other party tc
the transaction (Deree) of the benefit of a trade which must be pre-
sumed, in the absence of evidence, to have been fairly made. The de-
fendant’s contentions, and the holding of the majority of the court, if
carried to their logieal conclusion, would enable him by his own default,
not only to defeat the payment of the notes, but at the same time deprive
Dcfrc? of whatever money he had invested in the land under his pre-
ex1s.tmg contract. Derce has no escape from this consequence. His
equity is gone and Beeson is under no obligation to him, as intimated by
th'c m.a]on?y ; for he has faithfully performed his contract with Deree
by using his best endeavors to collect the notes under his contract with
France. Tt was not incumbent on Deree, upon France’s default, to
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step in and make the payments in France’s stead, at the peril of losing
the benefit of his bargain. In fact to so hold operates in itself to de-
prive himn of his bargain without any cause whatever; for it requires
him to perform the very contract by which his own profit is measured.
We confess our inability to see any justification for a holding that
results as above. It seems clear to us that the only effect of the failure
of Deree, the plaintiffs, or the bank to relieve France’s default would
be the loss of the security, and not the loss of the primary obligation
itself,

It must be borne in mind that the defendant claims no right to rescind
the sale as against Deree, and that under the contract he was vested
with the right to Possession, and became the equitable owner. As such,
he was entitled to any increment of value and to whatever other advan-
tages attached to ownership. Where such rights pass, even under a
u')nditional contract for the sale of chattels, it is held in some juris-
c{lctions that the destruction of the property before the passing of the
title docs not deprive the vendor of the right to collect the agreed price.

Tufts v. Griffin, 107 N. C, 47,10 LR.A. 526, 22 Am. St. Rep. 63,
128. E. 68; Williston, Sales, § 304; Mitcherson v. Dozier, 7 J. J.
Alareh. 53, 92 Am. Dec, 116. This principle applies with greater force

where the defendant’s Josg is attributable directly to his own breach of
contract,

By § 6912 of the Compiled Laws of 1913, it is expressly provided

that where the holder has a lien on the instrument arising either from
contract or by implication of law, he is deemed to be a holder for value
htol:]hc extent ?f his lien, Under § 6936, Compiled Laws 1913, every
Older of an ingtrument is given the right to sue thereon in his own
Davie, and all that, i necessary to constitute one a holder is that he shall
. ?)el’ﬂ."ec or indorsee in Possession, or, in case of instruments payable
'hatam’ ﬂ'lat be shall be the beaver. Comp. Laws 1913, § 7075.
" ever might be the application of § 6913, Compiled Laws 1913 (to

e eﬁfct that absence or failure of consideration is a matter of defense
N 382Inst any pergon not a holder in due course) if the instruments in
Question were being enforced by Beeson after the foreclosure of the land
onfract, we are satisfied that it has no application where, as in the case
3 bar, the action ig brought by one who has in good faith advanced
Tnoney on the strength of notes fair on their face and which represent an
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agreed purchase price, of an interest in property bought by the defend-
ant,—and interest he would still own were it not for a loss incident to
his own breach of contract. As we view the record, there is no evidence
which tends to impugn the title of the plaintiffs.

The holding of the majority not only runs counter to the whole theory
upon which the case was tried below, and presents as an absolute de-
fense a matter that was not urged as such a defense, but it contradicts
what seem to us to be well-established, controlling legal principles. It
the holding of the majority is correct, it would follow logically that one
taking a secured note, with knowledge that it is secured, would be
chargeable with any personal defenses that might subsequently arise on
account of the manner in which the security is dealt with by the original
payee. If absolute promises to pay money in the shape of negotiable
instruments, which are given even an additional element of currency by
the fact of being secured, are thus rendered subject to conditions inher-
ent in the original transaction, it is manifest that new and artificial pre-
cautions will have to be taken in dealing with commercial paper.

I am authorized to say that Mr. Chief Justice CHRISTIANSON fully
concurs in all that is said in this dissenting opinion.

BANK OF SANBORN, a Corporation, Respondent, v. w. H
FRANCE, Appellant.

(172 N. W. 79.)

Subrogation — vendor’s lien — failure of consideration.

This is & suit to recover on a promissory note given on a contract for the
payment of land. As the contract was canceled by the vendor of the land,
and as there was a total failure of consideration, the defendant, on paying the
note, must be subrogated to all the rights of the bank to enforce the vendor’s
lien against the land, or to recover the same from the vendor.

Opinion filed March 28, 1919.

~ Appeal from the District Court of Barnes County, Honorable J. A
Coffey, Judge.

Affirmed conditionally.
C. 8. Buck, for appellant.
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Lt is a wellsettled principle of law that where the maker of commer-
cial paper voluntarily places his paper in the hands of another for
negotiation, or who stands by and sees the note indorsed to a party
without having his right to defend against the payment of the notes
indorsed thereon, or where a failure of the consideration complained of
is oceasioned by his noncompliance with his own agreement or obliga-
tion, he is estopped from defending against the notes when suit is
brought on them by the purchaser or holder for value on the ground of
failure of consideration. 8 Cye. 64, note B. See also Auten v. Man-
istee Nat. Bank, 57 Ark, 243, 47 LR.A. 329, 54 8. W. 337; Yeomans
v. Lane, 101 111, App. 228; Firman v. Blood, 2 Kan. 496.

Winterer, Combs, & Ritchie, for respondent.

There is no way that France could prohibit the bank from buying
these notes, and the only duty he owed the bank was to see that it had
full knowledge of the transaction, and what the consideration for the
Dotes actually was, 8 Q. J. pp. 747, 748.

The defense of failure of consideration is available against the holder

%;P;Per Who is not a holder in due course. Ibid. ; Earl v. Stump, 13 N.
. 701,

When the holder of g land contract exercises his option and cancels

the same for the failure to make payment by the vendee, he waives all of

bis right to recover upon the debt. Warren v. Ward, 97 N. W. 886;
Roney v, Halvorson, 29 N. D, 13.

When the land contract was canceled by Mr. R. B. Beeson, it was can-
eeled for the benefit n

ot only of himself, but for the benefit of all his
Cotenants, 38 Cye. 40.

Rossox, 7. A4 the complaint avers, on July 9, 1914, defendant

made to R, B. Boegon & promissory note to pay to the order of R. B.
Besson ?800, with interest at 6 per cent, and due November 1, 1915.
" indorsed the note without recourse to Deree, and he, without
'f"”""{e, indorsed it to the bank. The defense is a total failure of con-
eideration, The jury found a verdiet for the plaintiff, on which judg-
ment a3 entered, and defendant appeals. , )
81t appears, in J uly, 1914, R. B. Beeson, of Breckenridge, Minne-
%ota,—a person skilled in land trading,—owned a half section of land
Aunder one L. B. Porter. He had a contract to sell the same to Deree,
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who had paid $2,000. Having arranged with Deree to give up the
contract, Beeson made a written contract to gell the land to France for
$14,400. Five hundred dollars was paid in cash, $3,500 in a stock of
goods, and the balance in several promissory notes. To secure each
note the law gave the seller a vendor’s lien on the land, and as he trans-
ferred each note he transferred to the purchaser the lien securing the
game. The lien went with the note, and it was not affected by a cancela-
tion of the land contract. The bank accepted the note, with full notice
and knowledge of all the particulars, so it was not a purchaser in good
faith of a negotiable promissory note, but the bank insisted and offered
proof to show that by France himself it was induced to buy the note from
Deree, and that the note was given to be used at the bank; and the court
very properly instructed the jury as follows: “If you find that the
defendant did not consent and acquiesce in the purchase of the note,
then your verdict in this case should be for the defendant.” It was on
that instruction that the jury found a verdict against the defendant, and
it does appear that there is evidence sufficient to sustain it. However,
it is manifestly just that on payment of the judgment, or the note, the
defendant should be subrogated to all the rights of the bank,—to all the
rights of the bank as a holder of the note to enforce the lien of the same
against the land, or to recover damages from R. B. Beeson. Hence
the judgment will be affirmed on condition that forthwith on the filing
of the remittitur, the Bank of Sanborn do file said promissory note with
the clerk of the court for the benefit of defendant, with an assignment
or transfer of the same, without recourse, to W. H. France, with all the
rights that at any time accrued to said bank to enforce the lien of said
note against the land in question, or to sue and recover the same from
R. B. Beeson, if he has in any way transferred or disposed of the land.

) On filing such note and assignment with the clerk of the court, the
judgment will be affirmed, without costs.

B_RONSON and Grace, JJ. (concurring specially.) This is a com-
panion case with Earley v. France, just decided, ante, 52, 172 N. W. 73.
Both cases were tried upon the same evidence. My views of the law
upon such evidence are stated in my opinion in that case. I concur in
the result as stated by Justice Robinson and in the order of conditional
affirmance based upon the propositions of law stated in my opinion in

e
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the other case, for the reasons that the bank herein instituted this action
prior to the cancelation and rescission of the contract involved, and
that the jury found that the defendant had acquiesced in the sale of
the notes involved herein to the bank.

Bieozery, J. and Cruristiaxson, Ch. J. (concurring in part and
dissenting in part). We concur in the affirmance of the judgment. No
érror was committed upon the trial and the jury decided the issues
involved in favor of the plaintiff. In our opinion, there is no occasion
for qualifying the order of affirmance as is done by the majority of the
court. The reasons leading to this conclusion are more fully stated in

the dissenting opinion in the case of Earley v. France, ante, 52, 172 N.
W. 13,

SCANDIA STATE BANK OF FERGUS FALLS, MINNESOTA,
& Corporation, Respondent, v. D, A. DINNIE, Appellant.

(172 N. W. 62.)

Judgments — dismissal,

) L. A corporation which was not a party to prior litigation is not bound by a
Jjudgment of dismissal, where the litigation was not conducted on its behalf.
"‘dxlmsnts—mlstnke in bringing action — estoppel does not apply.

.2- Where, through mistake of a managing agent common to two corpora-
tions, a suit was begun in the name of one corporation which should have
been begun in the name of the other, and such suit resulted in a final judgment
against the plaintiff corporation, in the ab of circumstances sufficient to
create an estoppel, the corporation in whose name the original suit should have

been begun is not precluded from maintaining a subsequent action on the same
subject-matter, : ; o

Appeal from the Distriet Court of Ward County, Leighton, J.
rmed.

{:'isk & Murphy, for appellant.
Where the judgment recites that the plaintiff has submitted to the
%ourt and jury all of its evidence in support of its complaint, and that

Judgment wag rendereq against them, it is a judgment upon the merits.”
Comp. Laws 1913, § 7599,
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«The doctrine of estoppel by judgment proceeds upon the principle
that one person shall not litigate a second time, with the same person, 8
matter that has been finally determined upon its merits.” United States
v. California Bridge & Constr. Co. 245 U. S. 337, 62 L. ed. 332, 38
Sup. Ct. Rep. 91; 15 R. C. L. § 430.

“In this connection the term ‘parties’ includes not only those who are
technically named in the record, but all those who are directly con-
nected therein, or who actively participated therein.” See 15 R.C. L.
p. 1010, § 483, and cases cited. The rule stated in 23 Cyc. 1249, B;
Briggs v. McAllister, 106 Ky. 791, 45 LR.A. 803, 90 Am. St. Rep
267, 51 S. W. 603; See Emery v. Fowler, 63 Am. Dec. 627; Robbins
v. Chicago, 4 Wall. 672, 18 L. ed. 430, and cases cited ; Pew v. John-
son, 35 Mont. 173, 88 Pac. 770; Courtney v. Knabe Mfg. Co. 99 Am.
St. Rep. 456, 55 Atl. 649; Plumb v. Crane, 123 T. S. 560, 31 L. ed.
268; McMillan v. Barber Asphalt Paving Co. (Wis.) 138 N. W. 94,
Ann. Cas. 1914B, 53 ; Kolpack v. Kolpack, 137 N. W. 437; Baxter v.
Myers (Iowa) 39 Am. St. Rep. 398, 152 N. W. 234; Tootle v. Cole-
man, 57 L.R.A. 120, 46 C. C. A. 132, 107 Fed. 41; Parson v. Urie
(Md.) 8 LR.A.(N.S.) 559, 10 Ann. Cas. 1078; Loodie v. Larson, 78
N. J. Eq. 237, 87 L.R.A.(N.S.) 957, and an exhaustive note; Boyd v.
Wallace, 10 N. D. 78; Hill v. Bayne, 2 Am. St. Rep. 877.

Halvor L. Halvorson, for respondent.

“Tn the former trial the real question not having been submitted for
determination, the matter is not res judicata.” Comp. Laws 1913, §
7579; Mason v. Kansas City Belt R. Co. 26 L.R.A.(N.S.) 914; 15
R. C. L. p. 955.

“Under our statutes all actions must be brought by the real party
in interest. The respondent is the real party in interest, as assignee of
the claim ; nothing the assignor could do after assigning the claim could
change its right, nor can the assignor defeat the rights of the assignee
by bringing suit.” 4 Cye. 98; Gregory v. Claybrough, 129 Cal. 475, 62
Pac. 72; Aultman v. Sloan, 115 Mich. 151, 73 N. W. 123 ; Richardson
v. Warner, 28 Fed. 343 ; Lawrence v. Milwaukee, 45 Wis, 306 ; Nashua
Trust Co. v. Edwards Mfg. Co. (Iowa) 68 N. W. 587; 15 R. C. L.

title Judgments, § 484, p. 1011, § 502; Cockins v. Bank of Alm
(Neb.) 122 N. W, 16. ’ ’ " N
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Brozrir, J. This is an appeal from a judgment in favor of the
pleintiff in an action brought to recover for materials supplied by the
Scandia Manufacturing Company to the defendant, a general contrac-
tor. Error is predicated upon the denial of the defendant’s motion for
dismissal upon the ground that the plaintiff was estopped to maintain
this action by a former adjudication.

The facts are that the Scandia Manufacturing Company supplied
certain materials to the defendant, Dinnie, which were used by the
latter in the construction of a certain building. In June, 1914, the
manufacturing company commenced an action against Dinnie upon
the account; which action was tried in March, 1915, resulting in a
judgment of dismissal. The judgment recited: “The plaintiff having
submitted to the court and jury all its evidence in the support of its
complaint, and having rested its case, and thereupon defendant having
moved that said action be dismissed by reason of the failure of the
Plaintiff to prove or establish its case, and the court being duly and
fully advised in the premises thereupon granted said motion, and hav-
18 pursuant thereto made and filed herein its order in favor of defend-
a0t and against the plaintiff for dismissal of said action, now, there-
fore, pursuant thereto, . . . It is adjudged that the said action be,
and the same ig hereby, in all things, dismissed.”

When the action was commenced which resulted in the dismissal as
“’0"? indicated, one A. G, ‘Anderson, of Fergus Falls, Minnesota, was
cashier of the Scandia State Bauk, the plaintiff in this action, and as
such had businesg relations with the Scandia Manufacturing Company
of the same Place, the plaintiff in the former action, and had in prior
years been a director of the latter concern. At the same time, and for a
Wh‘}" Prior thereto, Anderson was secretary of the Scandia Manufac-
tur}ng Company. It seems that prior to the beginning of the former
dction, the aceount upon which both actions were based had been as-
Signed by the manufacturing company to the bank, and that through
Some mistake, either on the part of Anderson or the attorney consulted
in Fergug Falls, the original action was begun in the name of the
mauufacturing company.

. The appellant reljes upon § 7597, Compiled Laws 1913. The first
81 subdivisions of this section treat all situations in which civil ae-
ton may be dismissed without final determination on their merits. Sub-
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division 7 provides: “In every case, other than those mentioned in this
section, the judgment in the action shall be rendered on the merits.”
Subdivision 8 abolishes all other modes of dismissing actions or non-
suiting litigants. It is argued that, since a dismissal of the former
action without a determination of its merits was not authorized under
any of the first six subdivisions of the scetion, it must be now con-
clusively presumed that the judgment of dismissal was rendered on the
merits as required by subdivision 7. The respondent, however, argues
that the action might have been dismissed without a final determina-
tion under subdivision 3 which reads, “By the court, when upon the
trial and before the final submission of the case, the plaintiff aban-
dons it, or fails to substantiate or establish his claim, or cause of action,
or right to recover.” 1In the view we take of the case it is not necessary
for the court to decide whether or not the action was dismissed under
subdivision 8 as a “final determination of its merits,” or whether the
judgment was “rendered on the merits” under subdivision 7. If it be
assumed that the former judgment was a final determination, it was
only a final determination as between the parties to the litigation; and,
viewing the contention made under § 7597 in the light most favorable
to the appellant, it amounted to a final determination only as between
the appellant and the Scandia Manufacturing Company.

The appellant further contends, however, that Anderson’s official
connection with both corporations was such as to make him the common
agent of both, and for this reason the plaintiff in this action is bound
by the former adjudication to the same extent as though that action
had been begun in its name. Authorities are cited in support of the
rule that the term “parties” within the doctrine of res judicata, in-
cludes not only those who are technically named in the record, but all
those who are directly comnected or who actively participate in the
trial. 15 R. C. L. p. 1010; 23 Cyec. 1249; Freeman, Judgm. § 174;
also a number of adjudicated cases bearing out the text of the author-
ities cited. We do not question the correctness of the rule invoked, but
we do not deem it applicable to the sitnation presented in the case at bar.
The principle according to which those who were not technically par-
ties to the record in some prior proceeding are bound is that by their
actual participation for the -purpose of having their interests deter-
mined or their rights litigated they have had all of the advantages that
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would attach to the judgment, and there would consequently be no rea-
son for allowing them to maintain another suit to determine the same
questions, ’

In the present action it does not appear that any attempt was made
on the part of the bank, or by anyone acting for the bank, to have its
right litigated in the former suit. On the contrary, it rather appears
that through an error made, either by Anderson or one of the attorneys,
the prior suit was actually begun, as it was, in ignorance of the fact
that there had previously been an assignment. To hold, therefore,
that the bank was bound by the previous judgment would be equivalent
to holding it estopped to assert its ownership of the claim on account
of 2 mistake made by its agent, rather than on account of the fact
that it had participated in the former litigation. The conclusion that
ve draw from this record is that it did not participate.

'The erucial question then is, Is the bank estopped on account of the
mistake made? To constitute estoppel, binding -upon the bank to the
extent contended for, its agent must not merely have held out to the
det:endant that the manufacturing company was still the owner of the
claim, but it muyst appear that the reliance of the defendant upon
sich representations has been such as to render it inequitable to allow
the bank to now assert the truth of its own ownership of the claim. It
Appears from an exhibit in this case, which was also an exhibit in the
Prior case, that the defendant had been advised before the original ac-
tion was begun that the clajm had been assigned to the bank. Further-
more, the only reliance shown by the defendant is the inconvenience
aud expenge necessary to defeat the prior action. The statutes giving
t?a Successful litigant the right to tax his costs make sufficient provi-
;lon.for this expense and inconvenience that we are not 'justified in
olding the Plaintiff estopped to set up its ownership of the claim and
to enforce jt,

For the foregoing reasons the judgment is affirmed.
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RED RIVER VALLEY LAND COMPANY, a Corporation, Ap-
pellant, v. LYMAN HARRIS, as Administrator of the Estate
of S. Harris, Deceased, Respondent.

(172 N. W. 68.)

COontracts — tax record — application of caveat emptor — void tax titles.

The maxim “caveat emptor” applies with full force to one who purchases
land from the vendee of a purchaser of a tax title; and where the tax records
disclose several jurisdictional defects rendering the tax title void, such pur-
chaser has no cause of action against the original owner of the tax title merely
because at his suggestion and solicitation the officer who issued the tax deed
inserted therein a more complete description of the lands than that which
appeared on the tax record.

Opinion filed March 31, 1919.

From a judgment of the District Court of Burleigh County, Nuessle.
J., plaintiff appeals.

Affirmed.

Geo. A. Bangs and Geo. R. Robbins, for appellant. '

“A person who gives to a worthless object the form and substance of
something of value with the purpose and intent of setting afloat such
worthless objects in the markets and channels of trade, knowing and
intending that people will purchase, trade, and deal therein, paying
out their money therefor, which money somebody must necessarily
lose, is liable to anyone sustaining such loss or damage.” Baker v.
Hallam, 103 Iowa, 43, 72 N. W. 419 ; Bank v. Ward, 100 U. S. 1953
Bank of Achison v. Beyers, 139 Mo. 627, 41 S. W. 325; Bartholomew
v. Bentley, 15 Ohio, 659, 45 Am. Dec. 596 ; Blood Balm Co. v. Cooper,
82 Ga. 457, 5 LR.A. 612, 20 Am. St. Rep. 324, 10 S. E. 118; Boyd
v. Cocoa Cola Bottling Works, 132 Tenn. 23, 177 S. W. 80; Bruff v.
Mali, 36 N. Y. 200; Clark v. Edgar, 84 Mo. 106; Cincinnati, N. o.
& T. P. R. Co. v. Citizens’ Nat. Bank, 56 Ohio St. 351, 47 N. E. 249;
Craft v. Parker, W. & Co. 96 Mich. 245, 55 N. W. 812; Crigger V.
Cocoa Cola Bottling Works, 132 Tenn. 545, 179 S. W. 155; Darks
v. 8. G. Grosser Co. 146 Mo. App. 246, 130 S. W. 430; Gerkins v.
Brown of Sehler Co. 177 Mich. 45, 143 N. W. 48; Gerner v. Mosher,
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58 Neb. 135, 46 L.R.A. 244, 78 N. W. 384; Henry v. Dennis, 95 Me.
24, 85 Am. St. Rep. 365, 49 Atl. 28; Houston v. Thornton, 122 N.
C. 365, 65 Am. St. Rep. 699, 29 S. E. 827; Kuelling v. Roderick
Lean Mfg. Co. 183 N. Y. 78, 2 LR.A.(N.S.) 203, 111 Am. St. Rep.
891, 75 N. E. 1098, 5 Ann. Cas. 124; Lobdell v. Baker, 3 Met. 469;
Leonard v. Springer, 197 T1. 532, 64 N. W. 299 ; Mazetti v. Armour &
Co. 75 Wash. 622, 48 LR.A.(N.8.) 213, 135 Pac. 633; Morgan v.
Skiddy, 62 N. Y. 819; Nash v. Trust Co. 159 Mass. 437, 34 N. E.
625; National Bank v. K. O. M. 120 C. C. A. 362, 202 Fed. 90;
OBrien v. Am. Bridge Co. 110 Minn, 364, 32 L.R.A.(N.S.) 980,
136 Am. St. Rep. 503, 125 N. W. 1012; Peters v. Jackson, 50 W.
Va. 644, 57 LR.A. 498, 88 Am. St. Rep. 909, 41 S. E. 190; Schu-
bert v, Clark, 49 Minn, 331, 15 L.R.A. 818, 32 Am. St. Rep. 559, 51
N. W. 1103; Seott v. Abbot, 87 C. C. A. 475, 160 Fed. 573; Skin
v Reutter, 135 Mich. 57, 63 L.R.A. 743, 106 Am. St. Rep. 284, 97
N.. W. 152; Statler v. Ray Mfg. Co. 195 N. Y. 478, 88 N. E. 1063;
Sticket v. Atwood, 25 R. 1. 456, 56 Atl, 687; Sykes v. P. F. C. Co.
157 Towa, 601, 138 N. W. 554; Torgeson v. Schultz, 192 N. Y. 156,
18 LR.A.(N.S.) 726, 127 Am. St. Rep. 894, 84 N. E. 956; Tomlin-
8n v. Armour & Co. 75 N. J. L. 748, 19 LR.A.(N.S.) 923, 70 Atl
314; Warfield v. Clark, 118 Tows, 69, 91 N. W. 833; Waters Pierce
Co. v. Deselms, 212 T, S, 159; Watson v. Augusta Brewing Co. 124
G 121, 1 LRA.(N.S.) 1178, 52 S. E. 152; Windram v, French,
i;; Mass. 547, 8 LR.A. 750, 24 N. E. 914; Woodward v. Miller,
o ]Ga. 618, 64 L.R.A. 932, 100 Am. St. Rep. 188, 46 S. E. 847;
A°° €% Torts, p. 946; 20 Cye. 70, Statements made to Mercantile
gencles; 2 Kinkead, Torts, § 725, p. 1378; 4 Sutherland, Damages,
$ 1166, p. 3386; 1 Thomp. Corp. 2d ed, § 748, ‘ |
f}ewton, Dullam, & Young, for respondent. e
tionI:;zann?t be presumed that the person making a false representa-
W 1t was false or that he made it to deceive, but those facts
must be aﬁirmative]y made out by evidence.” 12 R. C. L. 72.
. Au alleged fraud is not actionable unless six certain conditions ex-
S:’ tnd the absence of any of them is fatal to recovery. 20 Cye. 13;
“‘th?l'fl Development Co. v. Silva, 31 L. ed. 679.
. sjudgment however gross, or want of caution however marked,
18 not fraud,” Boddy v. Henry (Towa) 85 N. W. 771.
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“Where a purchaser buys tax titles on land occupied by owners, the
buyer is bound to look up for himself as to what the rights of such
occupants are, and cannot hold the vendor for damages.” Bianco v.
Smith (Ariz.) 28 Pac. 880; Andrus v. Smelting Co. 130 U. S. 645,
32 L. ed. 1054; Peabody v. Phelps, 9 Cal. 213; Caldwell v. Pierson,
(S. D.) 159 N. W. 124.

“The proof of frand must be clear and convincing, and be evidenced
by facts which are inconsistent with an honest purpose.” Reitsch v.
MecCarty, 35 N. D. 555. To the same effect see 20 Cye. 120; 12 R. C.
L. 436.

“In this state a cause of action sounding in tort does not survive
the death of the tort-feasor.” Williard v. Mohn, 24 N. D. 386; Rev.
Codes 1905, § 8169, Comp. Laws 1913, § 8799.

“Where the facts are not disputed, but have been found by the jury.
the question whether they constitute actionable fraud is for the jury.”
20 Cye. 123; Reynolds v. Munch (Minn.) 98 N. W. 187.

“Contracts affecting the administration of justice are not enforce-
able.” 6 R. C. L. 157; Comp. Laws 1913, § 5870; Lowe v. Crocker,

143 N. W. 176; Lindsey v. Smith, 2¢ Am. Rep. 463; Quirk v. Miller
(Mont.) 25 L.R.A. 87.

Rozrxson, J. The plaintiffs are a small speculative corporation of
Fargo, North Dakota. It is composed of John Mahon, C. W. Andrus,
and others. This is an action based on fraud in the manufacture and
sale of worthless tax deeds. The claim of plaintiff is that in April,
1912, by fraud and artifice, defendant, Harris, palmed off on them
a lot of worthless tax deeds to nearly 10,000 acres of land in Tennessee,
for which they paid 75 cents an acre, amounting to $7,135.37; and
that their loss by reason of defective titles was $103,000 and interest.
As the evidence shows, the plaintiffs secured the tax deeds under writ-
ten contract with Walker & Company, of Omaha, Nebraska, and
Walker & Company obtained the dceds from S. Harris at 60 cents an
acre, and made on the deal $1,500.

Exhibit A is a contract made by Harris to Walker Company for
tax titles covering 30,000 acres at 60 cents an acre. Exhibit B is a
contract made by plaintiffs with Walker Company to purchase tax
titles covering 10,000 acres at 75 cents an acre. In the written con-
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tract with Walker the plaintiffs did not bargain for good tax titles;
they bargained only for tax titles, and they got tax titles, though of a
very defective quality. They did not contemplate the purchase of good
titles, but of titles that might be good to sell and palm off on some inno-
cent person. Walker was called as a witness for plaintiffs and testified
to a contract of March 12, 1912, by which S. Harris agreed to secure
tax deeds for Walker & Company, and to have the same confirmed by
order of the court, for about 30,000 acres at 60 cents an acre. Pur-
Suant to contract Harris secured the tax deeds and took them in the
name of Ben Hayden, his bookkeeper. He made to Walker Company
the tax deeds in question, leaving a blank for the name of the grantee.
Walker took the blank deeds and delivered them to the plaintiffs and
received 75 cents an acre. S. Harris never had any contract or deal
with the plaintiffs, and he received no money from them. In the deal
with the plaintiffs Walker or Walker & Company were independent
contractors, and mot in any way the agent of Harris. Though not
alleged in the complaint, it is stated as a fact, and there is evidence,
tha't the tax deeds were fatally defective because the lands were not de-
seribed in the tax records; and that Harris employed a surveyor to
locate the lands and to make descriptions which were inserted in the
Yecords by the clerk of the court. But that is all a matter of little or
10 consequence. - For several other reasons the deeds were all clearly
void, and each deed is void on its face. It recites that for a certain
sum the clerk of the court conveys to Ben Hayden a specified acre-
age ?f land in the county of Van Buren, Tennessee, as appears of rec-
ord in the office of the register of deeds in certain book and page; that
the land wag sold to the state treasurer for the delinquent taxes prop-
erly assessed to a certain person for a certain year, and the time for
redemption hag expired. Each deed is made in the name of the
clerk of the court, and not in the name of the state or the state treas-
urer, who bid in the land; snd no deed gives any description of the
; d, except by reference to a book and page in the office of the reg-
“tel’.of deed. The land descriptions are everywhere defective, but
that is of no consequence because with the most perfect descriptions the
deeds would gtil] bo void on their face. Then it appears that before
:a]e all the taxes were paid and the lands were not sold for delinquent
axes,

Counsel for plaintiff insists on this principle of law: “A person
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who gives to a worthless object the form and substance of something
of value with the purpose and intent of setting afloat such worthless
objects in the markets and channels of trade commerce, knowing and
intending that people will purchase, trade, and deal therein, paying
out their money therefor, which money someone must necessarily lose,
is liable to anyone sustaining such loss or damage.”

Now it is true that Harris and Walker, the clerk of the court, and
the plaintiffs either knew or should have known that the deeds were
worthless, except for the purpose of trade and deception. No person
seriously counted on obtaining a good title to the land at 60 or 75 cents
an acre, but at such a price the plaintiffs were willing to take the
chance of palming off the worthless titles onto some person more in-
nocent than themselves. But as it fell out the deeds were too bad for
any purpose. They did not have “the sum or substance of anything of
value.” And so in this state thousands on thousands of worthless tax
deeds have been issued and the tax title transferred from ome to an-
other, and still we have never heard that the clerk or auditor issuing the
deeds or party quitclaiming title has been held liable because of defec-
tive titles, unless upon covenant or contract. Of course it is true that
one who sells personal property as his own warrants that he has a good
title. Comp. Laws, § 5975. And one who sells an instrument purport-
ing to bind anyone to the performance of an act thereby warrants the
instrument to be what it purports to be, and that he has no knowledge
of any facts which tend to prove it worthless; but that does not refer
to tax titles such as those in question. To a purchaser of a tax title
and to a person who tries to get for 75 cents an acre land that is worth
$10 an acre, the maxim “caveat emptor” applies with full force. The
testimony convincingly shows that Harris, Hayden, Walken, and the
plaintiff were not innocent parties. Each party knew, or should have
known, that the titles were void on their face and good for nothing only
to sell and palm off on a class of innocent persons, commonly known as
suckers. That was the purpose and the only purpose for which Walker
and the plaintiffs purchased the titles. Hence it is that neither party
has any remedy or cause of action against the other. Between those who
are cqually in the wrong, the law does not interfere. Section 7258.

The judgment of the District Court should be affirmed.
Judgment affirmed.

Gracr and Broxsox, JJ., coneur in the resnlt,



POLLOCK v. JOHNSON 81

ROBERT M. POLLOCK, James W. Pollock, and John C. Pollock,
Copartners under the Firm Name and Style of Pollock & Pollock,

Respondents, v. MARTIN H. J OHNSON, Appellant,
(172 N. W. 62,)

Appeal and error —
case on appeal.

y of assig

of errors and statement of the

When & perty appeals from a judgment on a verdict, he must serve and file
4D assignment of errors and cause a statement of case to be served and settled
8 prescribed by the statute.

Opinion filed March 31, 1919.

Appeal from the Distr

et Court of Cass County, Honorable 4. T.
Cole, Judge, )
Affirmed,
Tim A. Francis, for appellant.

Fowler & Green and Pollock & Pollock, pro se, for respondents.

The offer of the respondents to accept $50 ‘in payment for services
Was an offer for settlement only, was not accepted, and was not admis-
sible in evidence. Grabay v, Nurnberg (N. D.) 166 N. W. 510 ; Busch
% 8. D. Central Drug Co. (S. D.) 135 N. W. 7 57; Reagan v. McKib-
ben (8. D.) 76 N. Ww. 943, 945; Wigmore, Evi. §§ 1061, 1062; 16
C}tc. 946; note in 27 L.R.A. 811, 817, 818; Nauman v. Zoerhlaut, 21
Wis. 466, Stryker v. Cassidy, 76 N. Y, 50.

his court hag repeatedly held that it will not reverse the judgment
°f'ﬂl0 trial court for errors'in ruling upon evidence unless it is affirm-
atively shown that, the complaining party had been prejudiced thereby.

derson v, First Nat. Bank, 6 N. D. 497; Aultman Miller Co. v.
Jones, 15 N. D. 130; Bristol & . Co. v. Skapple, 17 N. D. 271; Vidger
™ Gt. Northern R. Co, 15 N. D. 501; Hart Parr Co. v. Rob Laurence

17N. D. 257; Miller v, N. P. R. Co. 18 N. D. 19; Willoughby v.
th, 26 N, D. 209; Madson v. Button, 16 N. D. 281; Smith v.
Barnes County, 82 N. D. 4.

O'D :Ppeal this court has repeatedly held that it will not reverse
th? Judgment of the trial court upon a question of fact where there was
o em:zs%“%ining the verdict and the judgment entered thereon, even

. D.—g
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though the evidence disputing such finding of fact in the verdict and
judgment entered thereon might be equally cogent and credible. Fin-
ney v. N. P. R. Co. 8 Dak. 270, 16 N. W. 500; Heyrock v. McKenzie,
8 N. D. 601; Muri v. White, 8 N. D. 58; F. A, Patrick Co. v. Austin,
20 N. D. 261; Lowry v. Piper, 20 N. D. 637 ; Nelson v. Horton, 19 N.
D. 345; Montana Eastern R. Co. v. Lebeck, 32 N. D. 162; Northern
Trust Co. v. Brusger, 35 N. D. 150; Senn v. Steffen, 37 N. D. 491.

Rosixsox, J. The plaintiff brings this action to recover from de-
fendant $94.95, with interest, for professional services as attorneys,
rendered for and at the request of the defendant. The appeal is from
a judgment on a verdict for $94.95, with interest and costs. The
judgment must be affirmed for several reasons:

(1) A party desiring to move for a new trial or to appeal from a
judgment on a verdiet must serve with the notice of motion or notice
of appeal a concise statement of the errors of law. In this case the
appeal was taken in March, 1918, and the specification of errors was not
filed or served until August 18, more than five months after the date for
service and filing had expired. Hence, the specification is of no avail

(2) When an appellant desires to settle a statement of a case, he must
within a certain time “furnish a copy thereof to the adverse party, with
a notice that at a time and place not less than fifteen, nor more than
twenty-eight, days from the service of such notice, he will present the
same to the judge for certification as a correct transcript of evidence,
ete.” The record shows no attempt to comply with this statute. It
shows no authorized settlement of any statement of the case. Hence,
there is no evidence before this court for review.

(3) From the matter furnished as a copy of the evidence and a state-
ment of the case it does appear that the verdiet is well sustained by the
evidence. Tt does so appear quite conclusively from the testimony of
D. B. Holt, Edward Engerud, and James Pollock. Indeed, the jury
could not have well found a different verdict, but as there is no legal

assignment of errors, nor any testimony legally before the court, there
is no occasion for any discussion of it.
Affirmed.

Grace, J. T concur in the result,



OSTLUND v, ECKLUND 83

JULIUS J. OSTLUND, Petitioner and Respondent, v. CHRISTINE
ECKLUND, Respondent and Appellant.

(171 N. W. 857.)

Appeal and error — order refusing to require costs not appealable.

An order refusing to require g party to give security for costs is not appeal-
able,

Opinion filed April 1, 1919.

Appeal from the District Court of Cass County, Cole, J.
Christine Ecklund appeals from an order denying her motion that

the petitioner, Julius J. Ostlund, be required to give security for costs.
Appeal dismissed,

Augustus Roberts, for appellant,
Pfeffer & Pfeffer, for respondent.

CHmsnmson, Ch. J. The last will and testament of one Westlund
was duly admitted to probate in and by the county court of Cass county

o April 7, 1917 Thereafter, on November 23, 1917, the above-

vamed petitioner, Julius J. Ostlund, filed his petition in said court
contesting said wil].

Such proceedings were thereafter had that on or
aboflt March 23, 1918, a decree was rendered by said county court re-
voking and annulling the probate of said will and the letters testa-
Mentary which had been issued to the executor named in such will.

® respondent, Christine Ecklund, appealed from the last-mentioned
decre, anq that appeal is now pending in the district court of Cass
county. The respondent, Christine Ecklund, thereafter moved in said
district court that the petitioner be required to furnish security for
©0sts on the ground that he was a nonresident. In support of the mo-
ton an affidavit wag submitted setting forth the above-stated facts.
0 affidavit further stateq that upon the hearing of the contest in the
county court said Julius J. Ostlund testified under oath that he was a
Tesident of the city of Minneapolis, Minnesota; that said Christine
Eeklund diq thereupon in said county court, by her attorney, demand
and move that gajd petitioner be required to give security for costs;
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that such motion was denied by the county court, and that no security
for costs was furnished by the petitioner in said county court. The
district court entered an order denying the motion, and Christine Eck-
lund has appealed therefrom. In this court the petitioner moves to
dismiss the appeal on the ground that the order is nonappealable.

It is well settled that interlocutory orders are not appealable unless
made so by statute. Stimson v. Stimson, 30 N. D. 78-80, 152 N. W.
132; Ryan v. Davenport, 5 S. D. 203, 58 N. W. 568. The appealable
orders are enumerated in § 7841, Compiled Laws 1913. If the order
involved in this case is appealable, it must be classified with those
orders covered by subdivision 4 of this section, which grants an appeal
from an order “when it involves the merits of an action or some part
thereof.” In fact it is not contended that the order falls within any
of the other provisions of § 7841, supra. Does the order in question
involve the merits of an action or some part thereof¢ We think not.
The meaning of the phrase, “involves the merits of an action or some
part thereof,” has frequently been considered by the courts and legal
writers of this country. The question was before this court in Bolton
v. Donavan, 9 N. D. 575, 84 N. W. 357. The court said: “The term
‘merits’ as used by the profession, when applied to actions, usually
denotes the subject or ground of an action as stated in the complaint,
or the grounds of defense as stated in the answer; and 2 trial of the
merits of an action generally means the elicitation of evidence in sup-
port of the averments of fact set out in the pleadings. But the courts,
in construing statutes governing appeals from interlocutory orders,
have frequently enlarged this meaning, and have held that the phrase,
‘involves the merits,” must be so interpreted as to embrace orders which
pass upon the substantial legal rights of the suitor, whether such rights
do or do not relate directly to the cause of action, or subject-matter in
controversy.” 9 N. D. 577.

The Encyclopedia of Pleading and Practice says: “Where statutes
allow an appeal from interlocutory orders ‘affecting a substantial right’
or ‘involving the merits, an order in the nature of a final judgment
decisive of some question or point in the case i meant, as distinguished
from mere rulings on matters of practice arising during the progress of
the cause.” 2 Enc. Pl. & Pr. 75.

And Corpus Juris says: “An order ‘involving the merits,” within

P
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the meaning of the statute, must be decisive of the question involved
in the cause or of some strictly legal right of the party appealing as
distingnished from mere questions of practice. The phrase, ‘involves
the merits’ has been construed by the courts to embrace orders which
Pass upon the substantial legal rights of the party complaining, whether
such rights do or do not relate directly to the cause of action or subject-
matter in controversy.” 38 C. J. 452.

This court has held that the following orders are not appealable
under subdivision 4, § 7841, supra: (1) An order refusing an applica-
tion for judgment upon the findings of a jury (Persons v. Simons,
1N.D. 243,46 N. W. 969) ; (2) an order denying defendant’s motion
to dismiss the action, and granting plaintiff’s countermotion for leave
to amend the complaint (Strecker v. Railson, 19 N. D. 677, 125 N. W,
560); (3) an order in an action for damages on appeal from a judg-
ment for plaintiff in a justice court, denying a motion by the defendant
to reverse and set aside the judgment of the justice court upon the
ground that the damages involved were for injury to real property,
aud that the justice court had no jurisdiction because the pleadings
Were not in writing and verified as required by law (Whitney v. Ritz,
#N.D. 576, 140 N. W. 676); (4) an order allowing an amended
complaint to be filed (Holobuck v. Schaffner, 30 N. D. 344, 152 N.
W. 660); (5) an order denying a motion to dismiss an action for non-
g;zs)ecution (John Miller Co. v. Minckler, 30 N. D. 360, 152 N. W.

The supreme conrt of our sister state South Dakota, in Ryan v.

A¥enport, supra, held that an order denying a motion to set aside
the service of 5 Summons was nonappealable. The court said: “An
order setting agide the service of the summons would have affected a
Substantial right, as such order would, in effect, determine the action,
ad prevent 5 judgment from which an appeal might be taken. The
effect of thig order is not to determine the action and prevent a judg-
Tent; nor s it in a special proceeding, nor upon a summary application
0 a1 action after judgment; neither does it involve the merits of the
*HOL, or any part thereof. Orton v. Noonan, 32 Wis. 104; Rahn v.
(.}“‘.‘“‘SOU, 12 Wis. 529. The overruling of an objection made to the
Jurisdiction of g court, or the denial of a motion to set aside the servica
% & summons on jurisdictional grounds, is not a final order affecting
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a substantial right, and is not appealable under the provisions of our
statute, nor reviewable in this court before the entry of final judgment.
An order that involves the merits of an action is one that goes to its
substance or subject-matter, and affects the justice of the cause; and
it cannot be said that the order from which this appeal is taken is of
that character.” 5 S. D. 204, 205.

While the precise question presented in this case was not determined
in any of the cases cited, the questions involved in Strecker v. Railson,
and Whitney v. Ritz, and Ryan v. Davenport, supra, were somewhat
analogous, and the reasoning adopted in those cases seems quite ap-
plicable to the instant case. Other courts, however, have determined
the precise question involved in this case. And the authorities upon
the proposition are thus summarized in Corpus Juris: “Although
there are decisions to the contrary in some jurisdictions, the general
rule is that no appeal will lie from orders requiring a party to give a
bond or other security for costs . . . , or from orders refusing to
require the giving of such security.” 3 C. J. § 376, p. 540.

We are of the opinion that the order sought to be reviewed on this
appeal does not involve the merits of an action, or any part thereof.
It was merely an interlocutory order. It left the rights of the parties
upon the merits of the matter entirely unadjudicated. It did not in
any manner interfere with or impede appellant’s right or means of
presenting her side of the controversy. So far as the merits of the
controversy are concerned, it is not before us, but still remains pending
in the court below. In fact it is possible that the matter has been
tried on its merits while this appeal has been pending. As was aptly
remarked by the territorial supreme court (Harris Mfg. Co. v. Walsh,
2 Dak. 41-44, 3 N. W. 307): “Why should this court be burthened
with this appeal at this time? For aught that can be made to appear
legally and regularly to this court, while this appeal is pending, and
under consideration and advisement, the defendant may have judgment
upon the other issues in the case in the district court, and this court has
been pursuing but a myth, a delusion, a mere nothing.”

It follows from what has been said that the appeal must be dismissed.
We express no opinion as to whether the contest of a will can be deemed
an actl.on within the purview of the provisions of our laws requiring a
nonresident, before commencing an action, to furnish security for costs.
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The court of appeals of Kentucky, in deciding a somewhat analogous
question, has held to the affirmative. Cape v. Cape, 136 Ky. 625, 124
8. W. 869. The supreme court of California in deciding the identical

question has held to the negative. Re Joseph, 118 Cal. 660, 50 Pac.
768.

* Appeal dismissed,

Gracz, J. I concur in the result.

C.J. ANDERSON, Respondent, v. WALTER JACOBSON, Appel-
lant,

(172 N. W. 64.)

In an action to recover damages resulting from a fire alleged to have been
Occasioned by the negligent operation of a threshing machine engine, near the
barn of the plaintiff, it is held:

Damage — negligence.

1. The plaintif’s acquiescence in the defendant’s act of driving a threshing
Tig through the plaintif’s pasture and barn yard, and near the windward side
of the barn, on s windy day, does not comstitute contributory negligence, as a
matter of law,

Damages — exclusion of testimony.

2. It was not error for the trial court to deny the defendant’s motion to
efclude testimony, under the allegation of damages for personal injuries occa-
sioned by fighting the fire,

Damages — optnton evidence,
3.1t was not error for the trial court to exclude opinion evidence in re-
®Ponse to questions which would have required the experts to judge of the
eredibility of the other witnesses testifying in the case.
D‘m‘xes—technleal error in instructions to jury.

4. The instructions are examined and, though found to be technically erro-

neous, it is held that in giving them, reversible error was not committed.

Opinion filed April 1, 1919.

Nm‘oli negligence with respect to spark arresters on threshing machine or
Smilar ltationlry engines, see mote in 1 L.R.A.(N.S.) 530.



88 42 NORTH DAKOTA REPORTS

Action for negligence; appeal from District Court, La Moure
County, Coffey, J

Affirmed.

Davis & Warren, for appellant.

“Where plaintiff’s evidence established his contributory neghgence
defendant may avail himself of same by askmg for advised verdict, ir-
respective of the allegations of the answer.” Mellon v. Great Northern
R. Co. 134 N. W. 116; 29 Cyc. 605.

“When both parties have been negligent there can be no recovery.”
20 R. C. L. pp. 99, 107, 117.

“No liability is predicable of the injury when it appears that the
injured person’s knowledge of the danger surpassed or equaled that
of the defendant.” Ibid.

“Knowledge of facts and acquiescence in acts is contributory negli-
gence.” Scherer v. Schlaberg, 18 N. D. 421.

“Where the plaintiff’s own cvidence conclusively shows contribu-
tory negligence on his part, a nonsuit will be granted. Hart v. Peters,
13 N. W. 219; Martin v. Bishop, 18 N. W. 337; Hill v. Minnesota
Street R. Co. 128 N. W, 831 Farmers Mercantile Co. v. N. P. R. Co.
146 N. W. 550.

“It makes no difference that negligence chargeable to the plaintiff is
slight in comparison with the negligence of the defendant.” 20 R.
C. L. p. 101; Birschall v. Detroit R. Co. 73 N. W. 551; Martin v.
Bishop, 18 N. W. 337; Hill v. Minnesota Street R. Co. 128 N. W. 831.

“It was error to submit the case to the jury when plaintiff failed
to establish some circumstance from which defendant’s negligence may
be fairly inferred, and in which the plaintiff himself was not a willing
actor.” Knight v. Willard, 26 N. D. 140; Garreghty v. Hartstein, 26
N. D. 148; Sherlock v. Soo R. Co. 24 N. D. 40; West v. N. P. R. Co.
13 N. D. 221; Miller v. Railway Co. 115 N. W. 794,

“Motion is proper method to have pleading made definite when ma-
terial facts are stated in the alternative.” N. D. Comp. Laws 1913,
§ 7459 ; Johnson v. G. N. R. Co. 12 N. D. 423.

“Defendant’s opinion as to the safety of operating his engine at-the
time and place should have been admitted for what it was worth.”
Jones, Ev. 2d ed. p. 191; Cook v. Doud Sons & Co. 133 N. W. 40;
Underwood v. A. W. Stevens Co. 112 N, W. 487.

Doane & Porter for respondent.
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Where the undisputed facts are of such a nature that reasonable
men might draw different conclusions or deductions therefrom, then
the question of negligence must be submitted to the jury. Farmers
Mereantile Co. v. Northern P. R. Co. 27 N. D. 302, 146 N. W. 550.

The case of Rober v. Northern P. R, Co. 142 N. W. 22, is approved
by Farmers Mercantile Co. v. N. orthern P. R. Co. supra, and uses the
following words: “The burden of proof of contributory negligence
is upon the defendant.” Kunkle v. Minneapolis, St. P. & S. Ste. M.
R.Co. 18 N. D. 367; Carr v. Minneapolis, St. P. & S. Ste. M. R. Co.
112N. W. 972; Pyke v. Jamestown, 15 N. D. 157. ’

Those persons who are skilled in mechanical matters are competent

b testify as to relevant facts which are familiar in the mechanical arts.
17 Cye. 7143, :

BmDZELL, J. This i3 an appeal from a judgment for $1,970.26 in
8ction to recover damages occasioned to the plaintiff by fire com-
unicated from an engine owned and operated by the defendant. The
8ppeal is also taken from an order denying a motion for new trial.
. On October 10, 1917, about noon time, the defendant was engaged
% moving his threshing rig, and, to better serve his convenience, in-
Md of keeping upon the public highway, he drove the engine through
& Wire fence surrounding the plaintiff’s pasture, went in a northerly
direction in the Pasture until he reached a creek, the crossing of which
8% him some trouble and resulted in damaging the blower on the
*parator, which he was drawing behind the engine. Upon leaving
0 creek, which was as nearly as we can ascertain from the record some
150 95 rods from the plaintifP’s barn, the engine had to climb a grade
o.f sbout 20 per cent.  While climbing the grade it approached the plain-
iiffs barn from southeasterly direction, passing the southeast corner
of the barn gt 4 distance of some 30 or 35 feet, and going through the
8eto at the southwesterly corner about 20 or 25 feet from the barn.
 engin wag burning coal, and the wind was blowing from the south,
o tha.t 8parks might readily be blown from the engine through the hay
door in the eagy end of the barn, which was open. There were also
10 mal] openings near the center of the roof of the barn for venti-
||ntmg Purposes. The plaintiff was eating dinner when he first learned
of th Presence of the defendant with his threshing rig in the pasture,
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and he went down to the creek where the defendant was having some
trouble, and rode all or part of the way from the creek to the gate
through which the defendant drove his rig. The engine had a good
fire and was compelled to labor some to get up the grade. It was not
provided with a spark arrester, although one had formerly been a part
of its equipment. After the defendant drove the rig through the gate
near the southwest corner of the barn he was invited into the plaintiff’s
house for lunch. About ten minutes later the barn was discovered to
be on fire, and in the course of a short while it was completely de-
stroyed. The barn contained a large quantity of hay as well as some
grain, an automobile, machinery, and five horses; three of the horses
were consumed by the fire; one was burned so badly it had to be
killed, and the other is still living though injured. This action is for
the recovery of the plaintifi’s damages in excess of the insurance. In
addition to the above allegations of damage the plaintiff claims damages
for mental anguish and physical pain suffered from burns received
in fighting the fire.

It is first contended by the appellant that the court erred in not
directing a verdict for the defendant for the reason that when the evi-
dence is considered in the light most favorable to the plaintiff, it ap-
pears that he was guilty of contributory negligence. We cannot so
read the evidence. It is true that the plaintiff testified that he was a
man of considerable experience in the operation of steam engines, and
that he should, therefore, have had practically the same appreciation
of the dangers incident to the operation of this engine under the particu-
lar circumstances as the defendant, and it may also be considered that
the plaintifi’s conduct amounted to the granting of a license to the de-
fendant to cross his pasture and barn yard with the rig; also that the
plaintiff had knowledge of the absence of a visible spurk arrester, but
all of these circumstances combined do not amount, as a matter of law,
to an act of negligence on the part of the plaintiff contributing to the
fire. The defendant was in the uninterrupted and undisputed control
of the engine, and was the one primarily responsible for its safe opera-
tion. For aught the plaintiff knew it might have been properly
cquipped with a nonvisible spark arrester. We cannot assume, as a
matter of law, that the engine might not have been so carefully operated
by the plaintiff under the existing conditions, as to have eutirely
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avoided the fire. No affirmative act of the plaintiff is shown to have
contributed in the slightest degree.

It is next contended that the court erred in denying the defendant’s

notion to exclude all testimony under paragraph 4 of the complaint.
This is the paragraph containing the allegations of mental suffering
incident to burns received in fighting the fire. The defendant contends
that it is prejudieial to his case to have the plaintifi’s injuries detailed
to the jury. The court in its instructions did not refer to the element
of damages embraced in this paragraph of the complaint, and the ver-
dict is so moderate in amount, and so amply supported by the testimony
relating to the value of the items of property destroyed, concerning
which there was little or no dispute, that it is not at all likely that this
element was considered by the jury. In any event we are not satisfied
that any error would have been committed by the trial court in sub-
mitting this element, of damage to the jury along with the others. See
Wilson v. Northern P. R. Co. 30 N. D. 456, L.R.A.1913E, 991, 153
N.W. 429, Where the plaintiff is injured both in his property right
and in his right to bodily security, and such injuries result from the
same cause, he is not bound to seek reparation in separate actions.
King v, Chicago, M. & St. P. R. Co. 80 Minn. 83, 82 N. W. 1113, 50
LRA. 161, 81 Am. St. Rep. 238; Comp. Laws 1913, § 7466; 1 C.
J. pp. 1058 and 1086.

In the amended complaint it is alleged that the defendant “carelessly
allowed burning coals and fire to be thrown or dropped from said en-
gine” The defendant moved that the plaintiff be directed to elect a3
o the manner in which the fire occurred,—as to whether from coals
which were thrown from, or coals which were dropped from, the enginc.
Error is predicated upon denial of the motion. The argument in sup-
port of this assignment is too technical to merit consideration.

The plaintiff and one Fredenberg were allowed to testify as experts
¢oucerning the operation of engines of the character of the one operated
by the defendant, They both qualified by showing that they had had
Jears of experience as engineers of such engines. We have carcfully
examined their testimony and fail to find any prejudicial error in the
admission of such opinion evidence as they were permitted to give. Er-
Tor is also predicated upon the exclusion of certain opinion evidence

that was songht to be elicited from the defendant and one Herbert
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Peterson. The questions, however, were not asked in proper form.
Instead of being put in the shape of hypothetical questions so that the
jury would be given the benefit of the opinions of the witnesses, under
conditions stated, it was sought to have the witnesses answer directly
the ultimate questions which the jury was to pass upon.

The following questions are illustrative of the erroneous method of
examination pursued:

Have you heard the testimony in this case?

Yes, sir. )

I ask if, in your opinion, it was safe and proper to operate the thresh-
ing machine engine, and to drive by the barn with it under the condi-
tions in which Mr, Jacobson drove this machine, if it was a proper
method of operating the engine.

This method of examining is so clearly improper that it is unneces-
sary to cite authorities condemning it.

Errors are also predicated upon the instructions. The court left
it to the jury to say whether the “plaintiff had knowledge of the ap-
pliances of the said engine, and the method of handling the same.”

It is true that the plaintiff did profess to have some knowledge of
engines and of some of the appliances of the particular engine. It
is also true that he did not profess to have a great degree of familiarity
with the engine in question, and his acquaintance with it was only
from casual observation. The defendant contended that the plaintiff’s
knowledge of his engine and its appliances was more extensive than the
plaintiff was willing to admit. In this state of the record, it was
clearly proper to submit the question to the jury as it was submitted.

In a portion of the instructions complained of, the court directed
that if the jury should find “by reason of said acts the plaintiff sus-
tained an injury and that said act was the proximate cause of the in-
jury, such would constitute contributory negligence, and the plaintiff
could not recover.” The instruction was not correct in that it stated
in substance that contributory negligence, sufficient to deprive the
plaintiff of the right to recover, must have been the proximate cause
of the injury. Such is clearly not the law, but it is by no means appar-
ent that the defendant was prejudiced by the erroneous statement. We
do not think it could have misled the jury, since in the immediately
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following paragraph the jury was again told: “If you so find that the
plaintiff was guilty of contributory negligence, or, in other words, that
the plaintiff committed some negligent act which the defendant sets
up, and to which I have called your attention, then the plaintiff cannot
recover, though you may find that the defendant himself was guilty
of negligence.”

We have examined the record in the light of the other assignments
of error, and we are of the opinion that no error prejudicial to the

defendant was committed. The judgment and order appealed from
are affirmed,

JAMES J. DUFFY, Respondent, v. SEVERIN JOHNSON, Appel-
lant.

(172 N. W. 237.)

Appeal and error — new trial.

1. Upon an appeal from a judgment and an order denying a mew trial,
held the evidence is sufficient to support the judgment.

Contracts — Jeage of horses and machinery —notice to quit using same =
Plaintiff justifieq in hiring other horses.

2. Where one had leased his farm and personal property, consisting of
borses and machinery,

to another with the understanding that the horses might
be used during the time of the lease in doing other work for other persons
and in farming other lands than that leased from the lessor, with the further
Agreement that the lessor was to receive one sixth of such earning, and, upon
the lessee Proceeding to do such other work and harvesting crops other than
those on the land leased, is notified by the lessor to refrain from doing so,
‘.'ld- Upon the lessee’s refusal, the lessor brought an action in claim and de.
livery and took possession of the persomal property in question, and the lessee
Tebonded, and the lessor, after such rebonding, again served motice upon the
Dot o take the horses off the farm for the purpose of doing the other
work and the lessee complied with such order; it is held he could rely upon
such second order given after rebonding and receiving possession, and comply
ferowith, and that it waa not necessary there b evidence of threats of violence
gaingt him, or that he be placed in fear before he would be justified in. hiring
other horses to do the work, instead of using the ones leased, and paying for
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their use and feed, with which to do the work of the horses he was prevented
from using by the lessor.

Opinion filed April 1, 1919.

Appeal from the District Court of Ward County, K. E. Leighton, J.
Affirmed.

Johnson & Meilke and Greenleaf, Wooledge, & Lesk, for appellant.
McGee & Goss, for respondent.

Grack, J. Appeal from the district court of Ward county, K. E.
Leighton, Judge.

This is an action by the plaintiff against the defendant to recover
damages for the violation of certain terms of an oral lease of certain
land and personal property. The undisputed facts, or as substantially
proved by the evidence, are as follows: The defendant was the owner
of a certain farm in MecLean county, North Dakota. In the fall of
1916, the plaintiff and the defendant entered into a contract by the
terms of which the plaintiff leased defendant’s farm on shares for the
farming scason of 1917. Under the terms of the lease, the defendant
was to furnish the plaintiff with ten head of horses for use on the de-
fendant’s farm. The plaintiff claims that the horses were to be fur-
nished also for use on other places and farms as plaintiff might see fit
to use to work the same for himself and others.

This contention finds ample support in the evidence. Plaintiff fully
performed his agreement with defendant with reference to farming
the land which he leased from the defendant. Plaintiff, during the
harvest season of 1917, undertook the performance of and did perform
certain labor for other parties in which he desired to use the defendant’s
horses, which, under the terms of the oral lease, he had a perfect right
to do. At the time he was about to enter upon the performance of such
work with such horses, he was notified by defendant not to take the
horses off the defendant’s farm. Plaintiff insisted on taking the horses
and performing such work for other parties. Thercupon the defendant
commenced an action in claim and delivery, and the sheriff, executing
the writ therein, took the possession of the horses in question from
plaintiff on the 25th day of August, 1917, and during the time when
plaintiff was using said horses in cutting grain for one Bondley. There-
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after the plaintiff rebonded and said horses were returned to defendant.
After the return of the horses to plaintiff, the defendant again notified
Lim not to take the horses off defendant’s farm. At the time defendant
by the sheriff took the possession of the horses from plaintiff, the plain-
tiff procured other horses to do the work which he was doing for other
parties, for the use and feed of which he had to pay, as shown by the
testimony. ~ After the return of defendant’s horses to the plaintiff and
after the second notice by defendant to plaintiff not to take the horses
off defendant’s farm, plaintiff did not do 80, but left the horses upon
the defendant’s farm, and fed and took care of them, and did not work
thens, but hired and used other horses to do the work for other partics,
who were Bondley, and also for a party by the name of Dale. The
Plaintiff and one Gage had also rented from one Dale other land to
the amount of about 400 acres, All of this work was outside of and
e.xclusive of the work done upon defendant’s farm in pursuance of
the terms of the oral lease. The plaintiff also claimed $140 for the
use of & new header which he bought and used in harvesting the crop
upou the land he leased from the defendant.

The terms of the lease were that defendant was to furnish all the
5@, achinery, and horses with which to farm said land, and the
lvl?lntiﬁ Was to do all the work and receive one third of the grain so
raised. Tt seemg the grain in 1917 was very short, and, in order to save
the grain, it was Decessary to use a header instead of a binder. Whether
the d.efendant refused to furnish the header, and whether the plaintiff
a8 Justified in procuring another header to cut the grain, were ques-
"0!.18 of fact for the jury, which have been decided in favor of the
Plaintiff, The jury returned a verdict in favor of plaintiff; and a judg
"ent wag entered for $349.44. A considerable share of this judgment
18 ft?r the hire and feed of the horses procured by the plaintiff to do
outside work for various parties. It is also shown by the evidence
tJlat the defendant was to get one sixth of whatever was earned by
t:;h outside work, This credit has been allowed defendant by plain-
20 There is sufficient evidence to support the judgment, and therc
S really but g single question involved in the case, which is: After
the horses were rebonded by plaintiff, and after being so rebonded and
lak?n back into plaintif’s possession, and upon the defendant again
Totify ing plaintiff not to take them off the place to do other work, was
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the plaintiff justified in not using the horses and in hiring other horses
to take their place? We think he was justified in not using defendant’s
horses after notice not to do so after the horses had been returned to
plaintiff’s possession by rebonding. We do not think it necessary that
the plaintiff would have to show he was prevented from using such
horses by force, or that he desisted from using such horses by reason of
threats of violence, etc., and that by reason of such threats, he was put
in fear and did not work the horses. He had every reason to believe,
after the second notice, that if he undertook to use such horses, he
would, in some manner, be prevented from doing so by the defendant.
The defendant had already taken the possession of them from him
once, thus compelling the plaintiff to rebond, and from this plaintiff
had every reason to believe the defendant, in some manner, would
make his second notice good. It must also be remembered it was
harvest time, the crops were being harvested, and there was no time to
be lost, and we think the plaintiff was fully justified in hiring the other
horses and proceeding with the work which he had a right to do. Tn-
der the contract, he had a right to perform outside work; he bad a
right to use defendant’s horses in doing 8o, and all the defendant was
entitled to receive was the one sixth of what was earned, and that the
plaintiff was willing to give him. The verdict and judgment are suffi-
ciently sustained by the evidence. There was no error in the instruc-
tions given by the court. There is no other error in the record.
Judgment is affirmed, with statutory costs on appeal.

CHeisTIANSON, J. I dissent.

STATE OF NORTH DAKOTA, Respondent, v. O. S. LESSLE-
YOUNG, Appellant.

(172 N. W. 814.)

Indictment and information.

1. Where one is prosecuted for a crime and & criminal information is filed
in which the acts constituting a crime are alleged, it is incumbent upon the
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state to prove, beyond & reasonable doubt, each and every material allegation
of the information. .

Indictment and Information — failure of proof. . .
2. An information was filed against the defendant charging him .vnth ob-
taining money and property under false pretenses. Evidence examined and

held to show & failure of proof of material allegations contained in the infor-
mation,

Opinion filed April 1, 1919,

Appeal from the District Court of Divide County, K. E. Leighton, J.

Reversed.

J.E. Burk and E. T. Burke, for appellant.

William Longer and Wm. G. Owens, for respondent.

“The information may be amended.” Comp. Laws 1913, § 10,633 ;
State v. Wood, 24 N. D. 156. '

“As to what constitutes false pretense.” State ex rel. Spriggs v.
Craig, 36 N. D, 162, and cases cited; State v. Merry, 20 N. D. 349,

and cases cited; State v. Stewart, 9 N. D. 409, 6 L.R.A.(N.S.)366—
310,

Gracr, J.  Appeal from a judgment of the district court of Divide
county, K. E. Leighton, Judge.
his is an action in which the defendant was, in the district court
of Divide county, tried and convicted for obtaining money and property
under false pretenses, A motion for a new trial was made and denied.
Judgment wag entered and an appeal duly perfected therefrom to this

court. A long and involved information was filed, which was in what is

termed two counts,—one of which charges the obtaining of money and
Property from ope Arneson,

and the other, money and property from
%€ Gulson. The information was amended striking out the second
fount with reference to the obtaining of money and property under
false pretenges from Gulson. To the information, as amended, the de-
“adant interpoged a demurrer which was overruled, and the defendant

¥4 tried by the court and jury upon the allegations of the amended

{nfOrmation, A demurrer having been interposed to the informatif)nv
1t will be necessary to set the information out at length. Omitting
formal partg it i as follows:

42 N. D.—7,
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“That heretofore, to wit: On the 17th day of August, in the year
of our Lord one thousand nine hundred and fifteen, at the county of
Williams, in said state of North Dakota, one O. 8. Lessleyoung, late of
said county of Williams and state of North Dakota, did commit the
crime of obtaining money and property under false pretenses, com-
mitted as follows, to wit:

“Count one

“That at said time and place the said O. S. Lessleyoung then and
there devising and intending by unlawful ways and means, and by false
and fraudulent pretenses and representation to obtain and get into his
custody and possession, money and notes of Halvor M. Arneson, with
intent then and there had in him the said Lessleyoung to cheat and
defraud, and thereby then and there to cheat and defraud the said Hal-
vor H. Arneson of the same, did then and there wilfully, unlawfully,
and feloniously, knowingly and designedly, falsely and fraudulently,
pretend and represent to the said Halvor M. Arneson that the Consumers
Service & Supply Company of Minneapolis was a co-operative organiza-
tion of farmers and buyers throughout the Northwest, principally of
the states of Minnesota, North and South Dakota, and Montana,
organized for the purpose of mutual benefit and service for the pur-
chase.of farmers’ supplies and the selling of farm products, with its
principal office and headquarters in the city of Minneapolis, and that
the stock of the said corporation and organization was of the worth
and value of thirty dollars ($30) per share, and that the said defendant
Lessleyoung was the duly authorized, recognized, and empowered of-
ficer, solicitor, and agent of the said Consumers Service & Supply
Company, and that he had authority to sell the farmers of the North-
west and particularly to the said Halvor M. Arneson five shares of
stock at the sum of $30 per share, for which the said Halvor M. Arne-
son was to pay to the said organization one hundred fifty-two dollars
($152), and that it was necessary, to become a member and to obtain
such stock, for each and every subscriber and member, and particularly
ihe said Arneson, to sign a proposed contract, which, when signed and
accepted by the said represented organization, would permit all such
subscribers, and particularly the said Arneson, to purchase goods,
wares, merchandisc, groceries, clothing, farm machinery, and farm sup-
plies, and in fact any commodities or goods which the said Arneson
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may desire, together with attorneys,’ veterinary’s, and doctor’s services
at greatly reduced and discounted charges, and as a part of such false
and fraudulent pretenses and representations, the said Lessleyoung did
then and there exhibit to and in the presence of the said Arneson,
catalogues, pictures, printed matter, price lists, and statements, which
the said Lessleyoung did then and there falsely and fraudulently offer
and pretend the same to the said Arneson to be the authorized original
and genuine catalogue and sale sheet of the said Consumers Service
& Supply Company; and did further falsely and fraudulently state and
represent and pretend to the said Arneson that all of the same and all
of such statements were true and genuine and of the property and pow-
ers of the said co-operative organization and corporation of farmers,
and that if the said Arneson purchase such stock he would become a
member of such Consumers Service & Supply Company, and, by rea-
son of such membership, participate in the sale and profits of the same,
and be able to purchase and obtain all goods, wares, and supplies at
a greatly reduced rate, and particularly of about 50 cents on the dol-
lar of the cost if purchased from a local merchant in his community,
Whereas in truth and in fact the said O. S. Lessleyoung did not repre-
sent an organization or corporation or any business excepting a cousin,
one S, P, Lessleyoung, and that there was no such an organization of
fafmers legally organized or existing under the laws of the state of
Minnesota or North Dakota, and that the said O. S. Lessleyoung had
10 power, trust, or authority to sell stock in any such organization, and
that such catalogues, price lists, pictures, and other printed matter so
shown ang exhibited in the presence of and to the said Arneson by the
defendant Lessleyoun , were fictitious, old, and out of date catalogues
of a fraudulent company theretofore existing and known as the Farmers
General Service Company, which was a false and fictitious name used
by one S. P, Lessleyoung and the defendant, O. S. Lessleyoung, for
frandulent purposes; and the said service contract was false and
fraudulent and did not give to the said Arneson any particular dis-
sount or eredits, and that he could mot purchase goods from the said
defﬂldflnt or such organization cheaper than elsewhere, all of which
the said 0, §, Lessleyoung well knew, and the said Halvor M. Arne-
ton then and there believing the said false and fraudulent pretenses
and representationg o made and as aforesaid, and being influenced by

UNIY. OF MICH. LAW LIBRART,

¥
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such statements, catalogues, pictures, price lists, and statements of the
gaid defendant, and believing all of the same to be true, and being
deceived thereby, was induced by reason of the same and all of the same
and such false and fraudulent pretenses and representations so made as
aforesaid to deliver, and did then and there deliver, to the said O. S.
Lessleyoung cash and promissory notes, which notes were executed by
gaid Arneson in the sum of $150 and of the then and there value of
$150, and of the foods, moneys, property, and credit of the said Arne-
son, and the said Lessleyoung then and there by means of the said
false and fraudulent representations as made as aforesaid, did then
and there wilfully, unlawfully, and feloniously, knowingly, designedly,
and fraudulently, receive and obtain from the said Halvor M. Arneson
the said promissory notes hereinbefore described and herein set forth,
with intent then and there had in him the said O. S. Lessleyoung to
cheat and defraud the said Arneson of the same, and the said Lessle-
young did then and there wilfully, unlawfully, and fraudulently take
and carry the same away.

“Whereas, in truth and in fact the said pretenses, pictures, and rep-
resentations so made and presented to the said Arneson as aforesaid
was and were then and there in all respects utterly false, untrue and
fraudulent, and whereas in truth and in fact the said defendant Lessle:
young well knew the said pretenses, pictures, and representations 80
made by him as aforesaid to be utterly false and untrue and fraudulent
at the time of making the same, and the said defendant Lessleyoung
then and there in the manner and by the means aforesaid did then and
there wilfully, unlawfully, and feloniously, fraudulently, knowingly,
and designedly cheat and defraud the said Arneson of the said money
and notes hereinbefore described and set forth, all to the great damage
of the said Halvor M. Arneson.”

Assuming that the information charged public offense of which there
is considerable doubt, we will pass to the consideration of one of tho
principal assignments of error, that is, that the court erred in not
advising a verdict of acquittal. Under this head may be considered all
the other errors assigned by the defendant. It is an elementary princi-
ple of eriminal law that where one is accused of crime and an informa-
tion is filed in court to which the defendant pleads not guilty, and
the case proceeds to trial to a court and jury in the ordinary and reg
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ular manner, it is incumbent upon the state to prove beyond a rea-
songble doubt, the truth of each and every material allegation of the
information. In the case at bar, the information alleges in substance
that defendant made certain representations to one Arneson; that such
representations were false and fraudulent and made with the intent to
deceive the said Armeson; that defendant by means of such false
pretenses, while Arneson relied thereon, obtained certain money and
property from him. The information contains many other material
allegations to the same effect, all of which will appear from the in-
formation itself. Conceding that the evidence shows the -defendant
made certain representations to Arneson, there is no competent evidence
in the record to prove the very essence of the offense charged; that is,
that such representations were false, fraudulent, and made with intent
to deceive and defraud Arneson. There was a complete failure of
proof in this respect. It would be a useless waste of time and serve
only to make this opinion of great length to include herein a large
share of the evidence for the purpose of demonstrating proof of what
we have said with reference to the failure of proof of the material al-
legations of the information. There being no competent proof of the
material allegations of the information in the respect above stated, it
must follow that the court should have advised a verdict of acquittal.
It did not do so and in this it was in error. It is clear there is no com-
Petent evidence to support and prove the material allegations of the
information,

. The judgment appealed from is reversed and the defendant’s bail
18 exonerated. : R

. Caristiansow, Ch. J. (concurring specially). The false pretenses
iovolved in this case are certain oral statements, which it is claimed
the defendant made to one Arneson; and by means of which, it is
charged, he obtained from Arneson certain motes. Arneson testified
that the statements were made, and that in reliance thereon he exceuted
and delivered certain notes to the defendant. But Arneson’s testimony
18 Dot corroborated in any manner whatsoever. Hence, the state has
failed to establish its case by the degree of proof required by § 10,842,
CO@piled Laws 1913, which provides: “Upon a trial for having, with
40 1ntent to cheat or defraud another designedly, by any false pretense,
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obtained the signature of any person to a written instrument, or having
obtained from any person any money, personal property or valuablo
thing, the defendant cannot be convicted if the false pretense was ex-
pressed in language unaccompanied by a false token or writing, unless
the pretense, or some note or memorandum thereof, i in wriling, either
subscribed by, or in the handwriting of the defendant, or unless the
pretense is proven by the testimony of two witnesses, or that of one
witness and corroborating circumstances. . . .”

In view of the rule announced in this statute the verdict in this
case is clearly against the evidence.

JESSE WATSON, Respondent, v. EDWARD NELSON, Appellant.

(172 N. W. 823.)

Damages — instructions of trial court.
1. Certain instructions of the trial court examined. Held they do not con-
tain prejudicial, reversible error.

Damages — value.

2. The plaintiff having lost certain personal property by fire, which loss was
caused by the defendant negligently setting on fire certain straw stacks on his
premises from which the fire spread and comsumed and destroyed plaintif’s
property. Held the plaintiff is a competent witness as to the value of his own
property without showing any - further qualification than ownership; that
though part of his testimony was incompetent, it remains in the record unless
proper objection is made and sustained to its reception, or unless stricken out
upon a proper motion.

Damages - sufficlency of evidence.
3. Held, further, that there is competent evidence in the record, aside from
the incompetent testimony admitted, to sustain the verdict of the jury.

Opinion filed April 1, 1919.

Appeal from the District Court of Ward County, K. E. Leighton, J.
Affirmed. .

Bradford & Nash, for appellant.
The court in instructing the jury shall only instruct as to the law
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of the case, and must stop where in any reasonable view of the evidence
there is room for debate as to where the truth lies. 14 R. C. L. 738-
740; N. D. Comp. Laws 1913, § 7620; 2 Thompson, Trials, p. 1535.

An instruction referring to a controverted fact “as shown by con-
troverted evidence” is erroneous. Marble v. Lyps, 82 Ala. 322, 2 So.
701; Commercial & F. Ins. Co. v. Morris, 105 Ala. 498, 18 So. 34;
People v. Casey, 65 Cal. 260, 3 Pac. 874; Weyburn v. Kipps, 63
Mich. 79, 29 N. W. 517; Hill v. Graham, 72 Mich. 659, 40 N. W.
9.

“An instruction that the evidence tends to show certain disputed
facts is erroneous.” Yundt v. Hartrunft, 41 IIL. 9; Junction City v.
Blades, 1 Kan. App. 85, 41 Pac. 677; Davis v. Gerber, 69 Mich. 246,
STN. W. 281,

Palda, Aaker, & Greene, for respondent.

Gracr, J. Appeal from a judgment of the district court of ‘Ward
county, K. E. Leighton, Judge.

This appeal is from a judgment of the district court of Ward county.
Complainant states a cause of action in negligence for the destruction
of certain of his personal property by fire. Such property was then
tituated on section 24, township 154, range 86, upon which plaintiff
then lived. The fire is alleged to have been caused by the defendant
on or gbout the 9th day of April by wilfully, negligently, recklessly,
and in violation of law setting fire to certain stacks of straw on de-
fenflant’s Premises without properly protecting the same and without
taking Proper precautions to prevent the fire from spreading, and that
by such negligent acts on the part of the defendant the fire escaped
from the stack, over the premises of others and upon the premises of
plai}l Ufl, setting fire to the buildings on plaintiff’s leased premises.
Plaintiff alleged the destruction by such fire of his farm machinery,
¥agons, and other implements, household goods, hogs, poultry, and
?the" personal property mentioned in the complaint. The defendant
interposed a general denial and demanded a dismissal of the action.
;10 case was tried to the court and jury. The jury returned a verdict
n ?Iaintiﬂ's favor for $972. Appellant has assigned several errors
which are grouped under two points. Point 1 refers to alleged error
committed by the court in a certain instruction; point 2, to errors
claimed to have been committed by the trial court in allowing the de-
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fendant to testify in the manner he did as to the value of the property
destroyed. We will first consider the instruction complained of. It
is as follows:

“In this case, the plaintiff is asking for damages from the defendant
by reason of loss by fire, and the plaintiff for his cause of action
alleges he was in possession of a certain farm southwest of Deslaes, and
was engaged in stock and grain raising, and was in possession of certain
live stock and stock of machinery, household goods, etc.; that about
April 9, 1915, the defendant set fire to a straw stack, which fire got
away and resulted in the destruction of certain of plaintifi’s property
as is shown by the evidence, and the plaintiff claims by reason thereof
damages in the sum of $2,000.”

It is claimed by the appellant that in the use by the court of the
words, “as is shown by the evidence,” the court assumed facts to be
true which were in issue. As we view it, the court, in that instruc-
tion, was simply stating what the plaintiff alleged in his complaint;
that is, that the plaintiff alleged that about April 9, 1915, defendant
set fire to a straw stack, which fire got away and destroyed certain of
plaintiff’s property. The court, by that instruction, did not say that the
defendant set the fire which destroyed plaintifi’s property. The words,
“as is shown by the evidence,” were no doubt used by the court to
direct the attention of the jury to the evidence to determine the identity
of the property destroyed, which property was referred to in a more or
less general way in the complaint, without describing each and every
article of property separately therein. Appellant also complains of
the following language of the court:

“However, should the jury fail to find that the fire, which destroyed
plaintifP’s property, was the same fire set by plaintiff at the time he
originally burned the stacks, and fail to find that he thereafter set the
fire, then you should find for the defendant for a dismissal of the
action.”

It is apparent that where the word “plaintiff,” above underscored,
is used, the word “defendant” should have been used. This instruction,
standing alone, possibly might be prejudicial error; for, to a certain
extent, it assumes that the fire was set by defendant. Whether the fire
was set by defendant is a disputed question of fact for the jury to
decide. We think, however, that the part complained of must be read
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together with that which immediately precedes it, which referred to the
same subject-matter, which is as follows: “Should the jury find that
the defendant set the fire which caused the destruction of the property
of plaintiff, then I charge you that the defendant would be liable for
the damages proximately resulting to plaintiff from such fire by reason
of the burning of the property above referred to.”

When the instructions are read together in the order in which they
were given by the court, we think they were not misleading to the jury;
that no prejudice resulted to the appellant thereby. The last instruec-
tion complained of was given just preceding the other instruction com-
Plained of, and not subsequent to it, and when placed and read in the
Proper order it appears to us would be readily understood by the jury,
and would, in no way, prejudice their minds. The court was not
undertaking to weigh any evidence nor speak of established facts. It
was only telling them what the law would be in case they found certain
facts to exist.  We are clear that under point 1 there was no error.

Under point 2 may be considered the remainder of the errors assigned
which relate to the evidence of the defendant as to the value of the
articles burned. It is claimed by the appellant that the sole .evidence
of value is that wherein the plaintiff testified what the articles which
were burned were “worth to him,” and not what the articles were
Wl?rth at the time and place of the fire. Under the circumstances in
tlns'case and the state of the record, we are satisfied there is no real
merit in this contention. Plaintiff was sworn as a witness in his own
behalf, and upon direct examination testified fully, fairly, and without
“quivocation as to the value of each of the articles which were burned.
Toward the close of his direct examination, he testified that the house-
hold goods, groceries, and meat destroyed by the fire were worth about
$lr?00- This was after he had largely testified to the value of tho
major part of the articles separately.

i Upon cross-examination the plaintiff was asked the following ques-
ions:

Q. You have testified that this stuff was worth $1,000¢

A. Tt was worth that much to me.

g- That is what you mean ; it was worth that much to you?
Yes.

The appellant then moved that all testimony of the witness with
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respect to value be stricken out on the ground of no foundation laid in
the case for his testimony, as to value. This motion was overruled.
The witness was then taken, in his cross-examination, over most of the
ground covered in the direct examination, and again testified, under
cross-examination, as to the separate value of most of the articles. At
the close of his cross-examination the defendant, in substance, testified
that he was testifying as to what the property destroyed was worth
to him. No other objection was made to the testimony than that above
stated. At the close of all the testimony, the appellant moved to strike
out the testimony with reference to the value of various articles, upon
the ground that there is no foundation laid.

We are of the opinion that the objection that there was no foundation
laid for certain introduction of this testimony was properly overruled.
This objection went to the qualification of the witness only. The
plaintiff, being the owner of the property destroyed, was fully qualified
to testify as to the value of such property, it appearing he was then
owner thereof. The objection that there was no foundation laid for the
plaintiff’s testimony as to value is, therefore, without merit. The
objection which should have been made should have had reference to the
competency of the evidence. If the evidence with reference to value
was incompetent to prove value, the objection should have been to that
offect. What the property destroyed was worth to the plaintiff was
certainly incompetent evidence, but unless the same were excluded or
sought to be excluded by proper objection timely made, or upon the
ground of its incompetency stricken out upon motion, it would remain
i.n the case. Incompetent evidence may be admitted if no proper ob-
]ec'tion is made to its reception. It is clear, in this case, no such proper
objection was made, and that evidence, which is manifestly incom-
petent, remains in the record with that which was competent. There
is plenty of evidence in the record aside from the incompetent testi-
mony to establish the value of the articles burned at the time and place
of the fire. The plaintiff’s testimony in this regard is quite conclusive.
Asid.e from this, there is a bill of particulars marked exhibit A, which
was in evidence. It was made by the plaintiff upon the demand of the
defendant ; it was made under oath and was an exhibit in the case.

The plaintiff also claimed damages by reason of the burning of the
old grass on his pasture land. After showing that such old grass, at the
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time of the year the fire occurred, was valuable for feed, and that it
would be a month and twenty-one days before the new grass would come,
he testified that the value of the old grass would be about $.75 per
tcre. The whole amount of damages awarded the plaintiff was as
thove stated. We are of the opinion that the evidence fairly shows
that the verdict is abundantly sustained by the evidence. The jury
must have found that the defendant set the fire. It must have also
found that the fire thereafter spread, reached plaintiff’s farm, and de-
stroyed the property in question. There is no competent evidence to
controvert, the value of the property as fixed by the plaintiff. We have
examined all the errors assigned in this case and find no prejudicial,
reversible error in the record.

Judgment is affirmed, with statutory costs on appeal.

ERASTUS A. WILLIAMS, as Executor of the Last Will and Testa-

ment of Dan Williams, Deceased, Respondent, v. MRS, BETSA
CLARK, Appellant.

(172 N. W. 825.)

Wills — action to determine adverse claims to a certain note — mortgage and
ssignment of decedent’s property.

1. In an action to determine title and adverse claim to a certain note, mort-

83ge, and assignment between Erastus A. Williams, who claimed title thereto

85 sole devisee in the will of his brother, Daniel, to whom the note was pay-

able and who during his lifetime was the owner of same and the mortzage

securing it, and Mrs. Betsa Clark, an acquaintance of Daniel Williams, she

baving obtained possesgion of the note and mortgage and claimed to have an

—————

Norz—0n competency of witness to testify to possession of note, deed, or other
Urticles at one time in P ion of the decedent, where witness would be incom-
Petent 4o testify directly to a transaction by which it is claimed decedent parted
¥ith hig Possession, see note in 45 L.R.A.(N.8.) 683, where a majority of the cases
bold that 5 witness who is incompetent to testify directly to the transaction by
vhich it is claimeq decedent parted with his possession is also incompetent to
testify ag to his possession of an instrument or other property during the lifetime
of the decedent, where such evidence is offered for the purpose of establishing &
¥ate of facts from which g delivery by the decedent may be inferred.
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alleged assignment of the mortgage, the trial court found that Erastus A.
Williams was the owner of the note and mortgage, and that the same had
never been transferred to Mrs. Betsa Clark; held that the findings of the trial
court in this regard are sustained by the evidence.

Wills — introduction of testimony under subdivision 2o0f § 7871,0. L. 1913.
2. Subdivision 2 of § 7871 provides that “in civil action or proceeding by or
against executors, administrators, heirs at law, or next of kin in which judg-
ment may be rendered or ordered entered for or against them, neither party
shall be allowed to testify against the other as to any transaction whatever
with or statement by the testator or intestate, unless called to testify thereto
by the opposite party.” The court properly prohibited the defendant and her
witnesses from giving any testimony violative of the above section.

Wills — execution and proof of blank assignment and mortgage — evidence
as to insertion of name in blank assignment.

3. Daniel Williams executed an assignment in blank of the mortgage in
question. The note, mortgage, and assignment came into the possession of the
defendant. The blank assignment became completed in form by the insertion
therein of the name “Mrs. Betsa Clark.” Defendant claims those words were
written in the assignment in the handwriting of Daniel Williams, and adduced
testimony to that effect. Plaintiff introduced competent testimony tending to
prove that the words “Mrs. Betsa Clark” were not in the handwriting of Daniel
Williams, but in that of defendant. The court found there was no transfer of

the note, interest coupon notes, or mortgage. That finding is supported by the
evidence.

Pleading — filing amended answer — discretion of court in granting amend-
ment.

4. Under the circumstances in this case, the refusal of the court to grant
permission to file an amended answer at the time of the trial rests upon the
principle of whether the amendment should have been allowed in furtherance of
justice. 1In this case, it is clear the granting of the amendment would not have
been in the furtherance of justice. The court had the discretion, under the

circumstances, to either grant or refuse the amendment, It refused it and
in this there was no abuse of discretion.

Opinion filed April 4, 1919.

Appeal from the District Court of Burleigh County, 4. T. Cole, J.
Affirmed.

Sullivan & Sullivan, for appellant.
“J: udgment m action of claim and delivery must be supported by a
verdict of the jury in the absence of a proper waiver.” Hart v. Wynd-
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mere, 21 N. D. 383, 131 N. W. 271, Ann, Cas. 1913D, 169; Gorth v.
Jarvis, 15 N. D. 509.

“Plaintiff cannot deprive defendant of a 'jury trial of legal issues by
advancing fictitious claims for equitable relief.” Davison v. Asso-
ciates Jersey Co. 71 N, Y. 333; Wheelock v. Lee, 74 N. Y. 504;
People v. A. J. 8. R, Co. 57 N. Y. 333 ; Yager v. Exchange Nat. Bank,
72N W 211,

“Tt is error for the court to substitute itself for a jury without con-
sent or waiver of parties,” Yankton F. Ins. Co. v. R. Co. 7 S. D. 428,
64 N. W. 514 ; 24 Cye. 110, see cases cited therein. Burleigh v. Hecht
(8.D.) 117 N. W. 366.

“The plaintiff having introduced in evidence a negotiable note,
properly assigned to her, establishes prima facie her case and the own-
:;ship of such documents.” Brynjoldson v. Osthus, 12 N. D. 42, 96 N.

. 261,

“Testimony tending to show that the deceased was present at time
the defendant received the papers should have been admitted.” St.
John v, Lofland, 5 N. D. 140, 64 N. W. 930 ; Cowen v. Lagburn, 116 N.
C. 526; Pritchard v. Pritchard, 69 Wis. 373, 34 N. W. 506; (Iowa)
10N, W. 435 ; Umstead v. Bowling, 64 S. E. 368; Smith v. Smith,
89 8. E. 1032; Borum v. Bell (Ala.) 81 So. 454; Yoder v. Englebert
(lowa) 136 N. W. 523; Seybold v. Bank, 5 N. D. 460.

Benton Baker and Fisk & Murphy, for respondent,

“An amendment that materially changes the issues should mot be

allowed at time of trial” Beauchamp v. Insurance Co. 38 N. D. 499,

165 N. W, 545,

“The note being payable to the deceased, and not having been in-
dorsed by him, the law presumes that same is the property of the estate;
and possession of the note by another is insufficient to overcome this
Presumption.” 8 C. J. 386-1006, 1007; 3 R. C. L. p. 981, and cases
cited; see note in 50 L.R.A.(N.S.) 582-591; Vastine v. Wilding, 45
Mo. 89, 100 Am. Dee. 347; Escamella v. Pingree (Utah) 141 Pac.
103; Kiefer v. Tolbert (Minn.) 151 N. W. 529 ; Sheperd v. Hanson, 9
N.D. 249; Swanby v. Payne (Wis.) 137 N. W. 763 ; Baker v. Warner
(8.D.) 92 N. w. 383; Shea v. Doyle, 65 I1l. App. 471.

“At most, defendant can claim only a mere equitable title to the note,
the same not having been indorsed by the payee.” 7 Cye. 812-818.
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“In’ this case there was no delivery prior to payee’s death, therefore
no transfer of title.”” 7 Cye. 814, and cases cited, 3 R. C. L. p. 967, §
175.

“It is elementary and well settled that a legal consideration is essen-
tial to a valid transfer; there was no consideration for alleged pur
chase by defendant.” 7 Cye. 815.

“There was no gift either infer vivos or causa mortts. Delivery is
just as essential in case of gift as in case of purchase; there must be a
delivery in order to pass title.” See 12 R. C. L. 932-937, 941, 957,
and cases cited; Comp. Laws, § 5539 ; Knight v. Tripp (Cal.) 54 Pac.
267; Van Eman v. Stanchficld, 10 Minn. 255 ; Cavitt v. Tharp, 30 Mo.
App. 131; Dorn v. Parson, 56 Mo. 601; Merlin v. Manning, 2 Tex.
851; Ross v. Smith, 19 Tex. 171; 4 Am. & Eng. Enc. Law, 2d ed. 319;
Dan. Neg. Inst. § $12; Rand, Com. Paper, § 792 ; Escamella v. Pingree
(Utah) 141 Pac. 103, citing numerous authorities; see also Comp.
Laws, § 3541. As to what constitutes a gift causa mortis, see 12 R.
C. L. 959, 962, and cases cited; Zeller v. Jordan (Cal.) 38 Pac. 640;
Luther v. Hunter, 7 N. D. 544, 75 N. W. 916; Basket v. Hassell, 107
U. S. 602, 27 L. ed. 500.

“Gifts causa mortis are not favored, as they are against the policy of
the law.” Hatch v. Atkinson, 56 Me. 324, 96 Am. Dec. 464; Harris
v. Clark, 51 Am. Dec. 352, and note, 3 N. Y. 93; Gano v. Fisk, 43
Ohio St. 462, 54 Am. Rep. 819, 3 N. E. 532; Hall v. Howard, Rice, L.
(S. C.) 310, 33 Am. Dec. 115; note in 85 Am. Dec. 638; Gilmore v.
Lee, 237 Ill. 402, 127 Am. St. Rep. 330, 86 N. E. 568 ; Hawn v. Stoler,
208 Pa. 610, 65 L.R.A. 813, 57 Atl. 1115; Willis v. Secor, 31 Mich.
185, 18 Am. Rep. 178.

“Defendant was not competent to testify as to transaction with the
deccased.” Comp. Laws 1913, § 7871; Regans v. Jones, 14 N. D. 591,
105 N. W. 613; Cardiff v. Marquis, 17 N. D. 110, 114 N. W. 1088;
Larson v. Larson, 19 N. D. 160, 23 L.R.A.(N.S.) 849, 121 N. W. 202.
See especially Wagenen v. Bonnot, 74 N. J. Eq. 843, 18 L.R.A.(N.S.)
400, 70 Atl. 143; Smith v. Burnet, 35 N. J. Eq. 322; Woolverton v.
Van Syckel, 57 N. J. L. 393, 31 Atl. 603; Provost v. Robinson, 58 N.
J. L. 222, 33 Atl. 304; Dickerson v. Payne, 66 N. J. L. 35, 48 Atl.
528. See also valuable note to the case of Wall v. Wall, 45 L.R.A.
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(N.8.) 583; 20 Cye. 1232 ; Schultz v. Becker (Wis.) 110 N. W. 213;
Becbe v. Coffee (Cal.) 94 Pac. 766.

“Until the gift is legally perfect and complete, a locus peenitentie
remains, and the owner may make any other disposition of the property
that he or she may think proper.” Taylor v. Henry, 48 Md. 557, 30
Am, Rep. 486; Gorman v. Gorman, 87 Md. 338; Pennington v. Git-
tings, 2 Gill & J. 208; Murray v. Cannon, 41 Md. 476; Dougherty v.
Moore, 71 Md. 249; Bunn v. Markham, 7 Taunt. 224; Keepers v.
Fidelity Title & D. Co. 56 N. J. L. 393, 23 L.R.A. 184,

Grace, J. Appeal from the district court of Burleigh county, A. T.
Cole, Judge, sitting in the place of Judge Nuessle.

This action is brought by Erastus A. Williams as executor of the
estate of Dan Williams, deceased, against one Betsa Clark, to recover
Possession of a certain promissory note secured by a real estate mortgage
upon the following land, to wit: The west one half of the S. E. } and
the 8, W. 1 of section 15, and the north one half of the N. E. } and
east one half of the N. W. } of section 22, township 142 north of range
81, containing 358 acres more or less according to the United States
government survey thereof, owned by Erastus A. Williams, the execu-
003’, who is a surviving brother of Dan Williams, and to recover a cer-
tain assignment of said mortgage. The further, and in fact real,
purpose of the action is to determine title and adverse claims to the
note, mortgage, and assignment as.between Erastus A. Williams and
Betsa Clark, who had obtained possession of the above-described evi-
den.ce of indebtedness. Erastus A. Williams made, executed, and
delivered the note and mortgage in question to his brother, Daniel, at
or about the time or date of the same. About the 26th day of October,
1915, in the city of Bismarck, North Dakota, Daniel Williams executed
an assignment of such mortgage in blank. The acknowledgment of
the assignment was before Benton Baker, Esq., a notary public, and
one ?f the attorneys of record in this action for Erastus A. Williams.
Daniel Williams died on or about January 29, 1917, in Bismarck,
North Dakota, at the home of his brother, Erastus A. Williams. As
one of the exhibits in the case there appears the last will and testa-
ment of Daniel Williams. By the terms of the will, Daniel devised
and bequeathed to Erastus A. Williams, his brother, all his estate
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whether the same be real or personal property. This will was dated
the 20th day of June, 1910, and appears to be properly signed and
witnessed. After the execution of the note, mortgage, and assignment,
the same came into the possession of Betsa Clark. The assignment
of the mortgage executed in blank had become, in form, completed
by the insertion therein of the name of “Mrs. Betsa Clark” as as-
signee, and this gives rise to one of the main questions in the case,
namely; Was the name of “Mrs. Betsa Clark” inserted in the as-
signment by Daniel Williams in his own handwriting, or was it in-
serted therein by Betsa Clark in her own handwriting? We will
discuss this matter more fully later in the opinion. Defendant claims
that it was error not to have submitted the questions involved in this
suit to a jury on the ground that the complaint stated on its face an
action in claim and delivery. The appellant devotes a large portion
of his brief to the discussion of her right to trial by jury. The record
discloses no demand of the right of trial by jury, and we must assume
there was none. The defendant proceeded to try the case to the court as
purely a court case, and from its beginning to its close, it was tried as
such under the provisions of the Newman Act. From the judgment
against defendant in the trial court defendant prosecutes an appeal
to this court and demands a trial de novo. In addition to this, the
prayer of the complaint almost entirely demands equitable relief,
and at least a portion of the prayer of the defendant demands equit-
able relief; and though the prayer does not wholly determine
whether the action is one in equity only, it must be taken into con-
sideration to determine if, upon the facts and pleadings of the entire
case, the relief to be granted is such that it is rendered in equity
rather than in law. The action was not alone for the purpose of de-
termining who was entitled to the possession of the property in ques-
tion, but was in fact to detcrmine the title and adverse claims respect-
ing it. Assuming, however, that the action is one in which there were
legal questions which could be submitted to a jury and also equitable
ones which should be decided by the court, the defendant made no
demand to have the legal questions, if any, first submitted to and
determined by the jury, and at least tacitly consented that all questions
of law which might have been properly tried by a jury should be tried
to the court. As disclosed by the record, the defendant’s entire conduct
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denoted that she well understood the action was one in equity, and she
tried it to the court upon that theory, and the whole action was tried as
an action in equity by both parties. To show this more clearly and
especially for the purpose of showing that the defendant consented, in
open court, to the trial of the action to the court without a jury, we sub-
mit the following: At the very inception of the trial and at the first
steps therein, Erastus A. Williams was called to testify by plaintiff’s
attorney, Mr, Murphy.

Before a single question had been asked of him, Mr. Sullivan, the
attorney for the defendant, interposed the following objection:

At this time, the defendant objects to any testimony being taken from
this witness, Mr. Erastus A. Williams, on the ground that it is apparent
from the complaint that he is the executor of the estate of Dan Williams,
deceased, at least it is so alleged, and all such testimony taken from this
witness is violative of the terms of subdivision 2, § 7871, of the Com-
Piled Laws of North Dakota for 1913.

The Court: Tt all goes in under the Newman Aect.

Mr. Sullivan: T understand that the objection raised by this stat-
ute i prohibitive,—the witness is not permitted to testify.

The Court: That is, as to conversations with the deceased and
transactions with the deceased.

Mr. Murphy: That goes to the competency of the witness.

Mr. Sullivan: T understand that, under the prohibitive statute, the
court is required to prohibit the witness from testifying.

It will be noticed that at the very threshold of the casc, the defendant
knew the action was being tried under the Newman Act, and she pro-
cee.ded to and did try the entire case under the Newman Act without
objection. The record as a whole shows it. The remainder of appel-

l.lt’s assignments of error relate to alleged errors of the court in sus-
taining objections to certain questions asked by defendant, and in
excluding the answers thercto and in excluding certain evidence sought
to be introduced by her, which was held by the court to be incompetent
for the reason that its reception would be in violation of subdivision 2
of § 7871, wherein it is provided: “In civil action or proceeding by or
8gainst executors, administrators, heirs at law, or next of kin in which

Judgment may be rendered or ordered entered for or against them.
42 N, D—s,
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neither party shall be allowed to testify against the other as to any
transaction whatever with or statement by the testators or intestate,
unless called to testify thereto by the opposite party.”

The questions to which the answers were excluded were those asked
of the defendant, who was an incompetent witness so far as her
testimony or her intended answer to any question propounded to her
showed that her testimony or the excluding of the answer related to
any transaction with the deceased with reference to the subject-mat-
ter of the action. She was prohibited, under the statute, from testi-
fying to any such transaction connected with the subject-matter of the
action. Upon a thorough examination of all questions asked of this wit-
ness by her counsel, we are satisfied there were no errors in prohibiting
her from answering the same, nor in excluding her testimony concern-
ing the matters inquired about, or in prohibiting any other witness from
giving testimony of like character; for it is apparent that such ques-
tions or answers and testimony of that character, if given, would be
violative of the section above referred to. It may be that certain of
the questions, upon thorough examination, do not bear this construction,
but if not, such questions and answers appear to be immaterial, and it
- was harmless error to exclude them. The rule of law which excludes
such questions, answers, and testimony of that character may seem, and
indeed is, a harsh one. However, it must be conceded that the rule is
a salutary one and based upon sound public policy, when it is consid-
ered the great evil that might result and the loss that might occur to the
estates of deceased persons were persons who had transactions with
the deceased permitted to testify as to such transaction; and when we
take into consideration the fact that the lips of the other party to the
transaction are forever sealed, and that but for such law the survivor to
the transaction would be free to give his own version of the facts and
circumstances connected with the transaction, oftentimes the whole of
which would go unchallenged, the necessity for such law becomes appar-
ent. We are quite certain there is no real merit in any of the errors
assigned. It might be just as well to close this opinion at this point
without any further analysis of the case. It will do no harm, however,
to briefly review the merits of the case so that it may more clearly
appear that the judgment of the trial court is correct.

One of the principal contentions in the case is that relative to the
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filling in of the blank in the assignment with the name of “Mrs. Betsa
Clark.” Is the name of “Mrs. Betsa Clark” therein written, in the hand-
writing of Betsa Clark or is it in that of Dan Williams? Defend-
ant testified positively that the words “Mrs. Betsa Clark” in the
assignment were in the handwriting of Daniel Williams. She sought to
corroborate this testimony by that of one Plummer, a banker of Forest
City, Tows, to whom she had sent the note, mortgage, and assignment
after the death of Daniel. Plummer had never seen Dan Williams.
He had received two letters from him,—one of the letters having been
received two years prior to the time he gave his testimony, and the
other in 1916. The last time Plummer saw these letters was in the
spring of 1917. He said, in effect, he filed these letters away for safe-
keeping, but that he had not been able to find them, though he searched
everywhere for them, including his desk, safety deposit box, and vault;
in other words, made a complete search. With no further acquaintance
with the handwriting of Dan Williams other than the receipt of the
two letters which have become lost, he was asked to examine certain
?xhibits of letters, and to state whether the handwriting on the exhib-
1ts of letters was the same as the handwriting on the letters which he
Teceived. He testified positively that it was. On the strength of the
knowledge which he claimed in this regard, exhibit 15, being a letter to
Sullivan & Sullivan in answer to one which he had received from them,
becomes quite important. With exhibit 15, Plummer inclosed the mort-
gage and note and the assignment. With reference to the assignment,
the letter states, “Also an assignment dated October 26, 1915, from
Dan Williams to Mrs. Betsa Clark, same properly signed and acknowl-
edged by Benton Baker, N, P., and witnessed by two witnesses. I know
Pan Williams’s writing well and he has written in ‘Mrs. Betsa Clark’
I the assignment himself.”

To controvert the testimony of defendant and her witnesses with
Tpect to whose handwriting the words “Mrs. Betsa Clark” is in, the
Plaintiff introduced several expert witnesses, among whom were E. M.

ompson and J. A. Graham, who were cashiers of banks and who were
familiar with the handwriting of Dan Williams. They testified in
their opinion the words “Mrs, Betsa Clark” were not in the handwriting
of Daniel Williams. F. E. Shepard, who had thirty years’ experience
% 8 banker, qualified as an expert in this respect, and, though he was not
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familiar with the signature of Dan Williams, testified, in his opinion,
the words “Mrs. Betsa Clark” and the admitted signature of Dan
Williams to the assignment were in different handwriting. C. C. Cur-
tis, a noted handwriting expert, one who had been witness in various
cases, some of which were quite noted, wherein was inolved the authen-
ticity of handwriting of signatures, examined the various exhibits in
the case including letters written by Dan Williams to Mrs. Betsa Clark
and her address on the envelops in which such letters were inclosed,
which address consisted of the words “Mrs. B. Clark,” and also exam-
ined the words “Mrs. Betsa Clark” in exhibit 1, and testified that they
were not written by the same hand. He also testified that the words
“Betsa Clark” written upon exhibit A, being the mortgage note and the
coupons in question, was the same handwriting as that of the words
“Mrs. Betsa Clark” in the assignment. On exhibit A the words
“Betsa Clark” were written five times, once upon the main note and
once on each of four coupons thereto attached. In the hearing in the
county court Mr. Benton Baker, an attorney at law, appeared as the
attorney for the estate of Dan Williams. At that time, he examined
exhibit 1 with reference to the writing “Mrs. Betsa Clark” appearing
thereon. He stated those words appeared fresh and very much lighter
in color than the other, ink writing with pen, on the instrument. To
the same effect is the testimony of H. C. Bradley, who was county judge
at the time of the proceeding in the county court. The trial court had
all the witnesses before it and had full opportunity of noting the
demeanor of the witnesses while on the stand. It found in favor of the
plaintiff to the effect that the note, and interest coupon notes, and the
mortgage securing the payment of the same, were never transferred by
the decedent to the defendant or to any other person. This finding
means that the words “Mrs. Betsa Clark” were not written in the
assignment by Daniel Williams. There is no testimony showing that he
ever authorized anyone else to write his name therein. It follows from
such finding that the defendant acquired no interest in the notes or
mortgage by reason of such assignment. We think the finding is cor-
rect. Testimony of Captain I. P. Baker, one of the witnesses to the
assignment, adds strength to plaintifi’s claim. He stated that Dan
Williams asked him to witness the assignment, and at that time stated
the purpose of it was that “he might want to go down to the Bismarck
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bank and get some money, but he was not sure, and for that reason there
w13 no name put on it, and he left it blank. He said he might need
some.” The note was payable to Dan Williams, and, from all the testi-
mony in the case, we must conclude that it was not indorsed by him.
He is in law, therefore, presumed to be the owner at the time of the
death. If that be true, the title to the same is in his estate. Such pre-
sumption is not overcome by mere naked possession of the mnote by
defendant at the time of said decedent’s death. 8 C. J. 386-1006,
1007; 3 R. C. L. 981; Shepard v. Hanson, 9 N. D. 249, 83 N. W. 20;
Vastine v. Wilding, 45 Mo. 89, 100 Am. Dec. 347; Kiefer v. Tolbert,
138 Minn, 519, 151 N. W. 529; Baker v. Warner, 16 S. D. 292, 92
N. W. 383,

If the assignment of the mortgage was not made to the defendant,
and we hold it was not, and the signatures on exhibit A, the notc in
question and the coupon notes, were not the signatures of Daniel Wil-
liams, and, under the finding of the trial court and the evidence in this
ease, we hold such signatures were not his, there was no delivery of the
Dote and the coupon notes nor the mortgage; hence there was no trans-
fer. 7 Cye. 814; 3 R. C. L. 1756. There was no consideration for
the alleged transfer, and there being no delivery, which there must be in
order to pass title, there could have been no gift. The evidence with
Teference to the gift is not at all convincing, and when it is considered
the1:e is no blood relation between the defendant and Dan Williams, the
testimony with reference to a gift based merely upon a friendly acquaint-
ance should be scrutinized with great care. It would be in obedience
to the natural law and in accord with general experience that one
would not dispose of his property in such manner as to prevent those
Yvho were entitled to inherit the same, in this case a brother, from receiv-
1ng the same. It would be in direct opposition to the natural law of
esteem, respect, and affection which it must be presumed generally
exists between those closely related by the ties of blood, in disposing of
Property under circumstances similar to those in this case, to prefer a
friendly acquaintance to those related by the ties of blood. The trans-
fer of the large amount of property to one who is a stranger in blood and
bears no other relation other than that of a friendly acquaintance wili
be scanned with much particularity to determine whether such a trans-
fer was actually intended or in fact made. If it may be done, the proof
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thereof must be clear and convincing, No enmity is shown to have ever
existed between Daniel Williams and Erastus A. Williams, and the
will, which is an exhibit in this case, declares the latter to be the gole
legatee of Daniel Williams. It is only important as tending to show
that Daniel Williams intended his property to go to those lawfully
entitled under law to receive it, and as tending to establish the fact that
he never transferred the note or mortgage. We think, under the cir-
cumstances in this case, there is no reversible error nor abuse of dis-
cretion by the court in not permitting the defendant to amend her
pleadings. The sole defense relied upon by the defendant until the
time of the trial was that she had paid a consideration for the note and
mortgage. This defense becoming untenable, she then tendered an
amended answer in which the main defense sought to be relied upon was
that the note and mortgage were a gift to her by Daniel Williams. This
defense was entirely different from and inconsistent with the first
defense. Though inconsistent, we believe it might have been pleaded
together with the defense of good consideration in the original answer.

Under the circumstances in this case, the granting of permission to
amend the pleadings by permitting the service and filing of an amended
answer or the refusal to permit such to be done, rests upon the principle
of whether the amendment should or should not be allowed in further-
ance of justice. The court, in this case, disallowed the amendment, and
in effect such disallowance means that the amendment was not in
furtherance of justice. Kerr v. Grand Forks, 15 N. D. 294, 107 N.
W. 197. We do not think in this case there was any error in not per-
mitting the amendment, for it is clear to have done so would not have
been in furtherance of justice. There was no abuse of discretion of
the trial court, in this case, in refusing to permit the amendment.
Under all the evidence, it is clear defendant is not entitled to recover.
The $500 check was not really an issue in this case, and we make no
decision with reference to it. We are satisfied from the whole record

and from what we have said, judgment should be affirmed, and same is
affirmed, with statutory costs.

Ropinsox, J., concurs.

Brorsor, J., and CoorEy, Distriet Judge, concur in result.
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Cuemtiansox, Ch. J. (concurring specially). I concur in an affirm-
ance of the judgment. In my opinion the evidence fully supports the
findings made by the trial court, and the statement of facts contained in
the opinion prepared by Mr. Justice Grace. The record shows that the
court did not rule upon objections to evidence, and all evidence offered
was received. The court did, however, sustain an objection to the com-
petency of the defendant as a witness to transactions between herself
and the deceased, and refused to permit her to testify upon that subject.
At the time the ruling was made the record before the trial court clearly
showed that the testimony sought to be elicited from the defendant was
within the bar of subd. 2, § 7871, Compiled Laws 1913.

R O MoCANN, Respondent, v. GEORGE E. GILMORE,
Appellant.

(172 N. W. 236.)

Appeal and error.

1, An appeal from a judgment and a motion for a new trial are independent
remedies,

Appeal and error —appeal from judgment--motion for new trial —effect
on judgment of order granting new trial.

2. Where an appeal has been taken from a judgment, and also a motion
has been properly and timely made for & mew trial, and an order is made
granting a new trial, the legal effect of such order is to vacate the verdict
upon which the judgment was entered.

Appeal and error — vacation of verdict.

3. Where a verdict has been vacated, there is nothing to support the judg-
ment,

Appeal and error —effect of new trial in lower court upon an appeal.
4. Where an appeal has been taken from a judgment, and a proper motion
has been made for a new trial, the judgment is subject to the contingency that

it may become ineffective by the granting of & new trial on all the issues of
fact, thereby setting aside the verdict.

Opinion filed April 5, 1919.
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Appeal from the District Court of Pierce County, 4. G. Burr, J.
Reversed and remanded.

Fisle & Murphy and II. B. Senn, for appellant.

A motion for new trial is not directed at the judgment, but at
the verdiet, or at the decision of fact; for a new trial is a re-
examination of an issue of fact. Sawver v. Sargent (Cal.) 3 Pac.
872; Boston Tunnel Co. v. McKenzie, 67 Cal. 485, 8 Pac. 22; 3 C.
J. p. 1264, § 1380 and also 2 Cyc. 975, notes 32 and 33 and cases cited ;
Carpentier v. Williamson, 25 Cal. 154; Spanagel v. Dellinger,38 Cal.
278; Naglee v. Spencer, 60 Cal. 10; Raynor v. Jones, 90 Cal. 78, 27
Pac. 24; Bryson v. Bryson, 90 Cal. 323, 27 Pac. 186; Bode v. Lee,
102 Cal. 583, 36 Pac. 936; Knowles v. Thompson, 133 Cal. 245, 65
Pac. 468; Kaltschmidt v. Weber, 136 Cal. 675, 69 Pac. 497; Hellman
v. Adler (Neb.) 83 N. W. 846; Smith v. Goodman (Neb.) 159 N. w.
418; Indiana R. Co. v. McBroom, 103 Ind. 310, 2 N. E. 760; Cook v.
Smith, 58 La. 607, 12 N. W. 617; Molt v. Northern P. R. Co. 44 Mont.
471, 120 Pac. 809; Ex parte Fuller, 182 U. S. 562, 45 L. ed. 1230,
21 Sup. Ct. Rep. 871; 1 Ilayne, New Trial on Appeal, p. 14; Holmes
v. Warren (Cal.) 78 Pac. 954 ; Marzion v. Pioche, 8 Cal. 522 ; Schroder
v. Schmidt, 71 Cal. 399, 12 Pac. 32; McDonald v. McConkey, 67 Cal.
825 ; Sharron v. Sharron, 79 Cal. 633.

In cases of appeal from a judgment, the lower court loses jurisdie-
tion over the judgment, but it still retains jurisdiction over the motion
for a new trial with power to rule thereon. Naglee v. Spencer, 60 Cal.
10; Raynor v. Jones, 90 Cal. 78, 27 Pac. 24; Knowles v. Thompson,
133 Cal. 245, 65 Pac. 468; Cook v. Smith, 58 Towa, 607, 12 N. W.
617; Gibson v. Manley, 15 IIl. 140; Cook v. Smith, 58 Iowa, 607, 12
N. W. 617.

A new trial may be granted while an appeal is pending from the
original judgment. United States v. Young, 94 U. S. 258, 24 L. ed.
153; 4 Enc. L. & P. 45, 252, and cases cited ; Voorhees v. John T. Noye
Mfg. Co. 151 U. 8. 135, 38 L. ed. 101; Henry v. Allen, 147 N. Y.
346 ; Smith v. Lidgewood Mfg. Co. 64 App. Div. 467, 69 N. Y. Supp.
975; Vernier v. Knauth, 7 App. Div. 57, 39 N. Y. Supp. 784.

The effect of granting a new trial is to set aside both the verdict
and the judgment, without any specific mention of either, and if, during
the pendency of an appeal {rom the judgment, a new trial is granted by
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the trial court, the appeal will be dismissed. 20 R. C. L. 308, 313;
United States v. Young, 94 U. S. 258, 24 L. ed. 153; Scott v. Wag-
goer, 48 Mont. 536, L.R.A.1916C, 491, 139 Pac. 454.

Flynn & Traynor (Homorable L. N. Torson, of counsel) for
respondent,

After the cause has been removed by appeal or writ of error, the
trial court has no jurisdiction to entertain and no power to grant a
motion for new trial or rehearing. 3 C. J. 1264, § 1380; Getchell v.
G.N.R. Co. 22 N. D. 825; 3 C. J. p. 1265, § 1381; Minkkinen v.
Quiney Min. Co. (Mich.) 185 N. W. 448; Winans v. Grable (S. D.)
9 N. W. 1110; Parkside Realty Co. v. McDonald (Cal.) 139 Pae.
805; Robinson v. Helena Light & R. Co. (Mont.) 99 Pac. 837.

Grace, 7. Appeal from an order of the district court of Pierce
county, setting aside a previous order for a new trial, A, G. Burr,
Judge,

The original action was brought by McCann to recover damages
flgainst defendant for alleged malicious prosecution of a certain erim-
inal action against this plaintiff and respondent. In that action a
Judgment was entered for plaintiff on the 7th day of March, 1918.
Thereafter notice of entry of judgment was served. Thereafter and
on March 8, 1918, defendant served notice of motion, and motion for
8 new trial which was returnable on March 18, 1918, at Rugby, North
Dakota. For different causes, the motion was not disposed of by the
court until about August 10, 1918, when the court made its order
granting a new trial, which was thereafter and on August 14th filed.
On August 7, 1918, an appeal was duly perfected by the defendant
f"fm the judgment. August 27, 1918, the court made its order re-
quiring the defendant to show cause why the order granting the motion
thould not be vacated. This was returnable on September 10th. On
the 16th day of September, 1918, the court made its order setting aside
the ?rder granting a new trial and declaring it null and void, and de-
claring the judgments in the action and other proceedings therein
thould be and remain the same as if the order granting a mew trial

had not been made, The sole error assigned on this appeal is that

the court was in error in holding that it had no jurisdiction to grant

defendant’s motion for a new trial and in setting aside and vacating
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the order granting said motion for a new trial. The appeal from the
judgment was perfected under the erroneous belief that the time for
appeal therefrom would expire August 8th instead of September 8,
1918, but in this appeal this is of no consequence.

Manifestly the court erred in holding that it was without Jurisdic-
tion to grant a new trial. The motion for the same was made within
the proper time, and the court had jurisdiction to grant the motion for
a new trial, and it erred in holding it had not. It also erred in setting
aside and vacating the order granting the motion for a new trial on the
ground that it had no jurisdiction to grant it. It is so manifestly clear
that a motion for a new trial and the appeal from the judgment are
cach separate and independent remedies that it would seem a need-
lcss waste of time and energy to diseuss the subject at any great length.
An appeal may be perfected from the judgment without it in any man-
ner interfering or devesting the court of jurisdiction to hear and deter-
mine a motion for a new trial, if the same is duly made in the manner
and within time limited by statute for making such motion. A motion
for a new trial is an application addressed to the sound discretion of
the court, in which application is made upon certain grounds for a re-
examination of the facts. If it be granted, the effect is to set aside the
verdict and present all issues of fact for re-examination. The granting
of a new trial operates as a matter of law to vacate and set aside the
judgment. It would be an anomalous situation to grant a mew trial,
thus reinstating the case in the trial court for a retrial on all the issues
of fact and of law, at the conclusion of which a verdict might be ren-
dered and a valid judgment entered thereon, and still contend that
the former judgment is effective.

If the motion for a new trial were made and granted prior to the
time of entry of judgment, it is apparent no judgment could be en-
tered. If the motion is made and granted after the entry of judg-
ment, thenceforth the judgment is ineffective. Where the judgment
has %>een entered and a motion for a new trial has properly been made,
the judgment may be said to be contingent until the disposition of the
motion for a new trial, when, after the new trial is granted, judgment
becomes ineffective. If a new trial is denied, the judgment remains
effective unless for other reasons in a proper case it is modified by
the trial court or vacated and set aside by it, or unless it is re-



MoCANN v. GILMORE 123

versed on appeal if an appeal has been taken. There is abundant
authority to sustain the views above expressed. See King v. Hanson,
13 N. D. 93, 99 N. W.'1085. The case of Spanagel v. Dellinger, 38
Cal. 278, is one which clearly illustrates that an appeal from a judg-
ment and a motion for a new trial are independent remedies. We feel
it unnecessary to cite the long list of authority which sustains the
same principle expressed in the case last above cited. If the motion
for a new trial is made within the time limited by statute, it is an
independent remedy. The trial court has judisdiction to grant such
motion for any of the causes specified in § 7660 or upon its own
motion for the causes set forth in § 7665, Compiled Laws 1913. It
may grant such new trial upon a proper motion either after or before
the entry of judgment, and is not, after entry of judgment, limited in
the scope of its jurisdiction to grant a new trial to the single cause of
newly discovered evidence. It retains jurisdiction of the case for the
Purpose of exercising its discretion in granting or refusing a new trial,
and this, though judgment has been entered and an appeal taken
therefrom; for the granting of a new trial has the effect to vacate
the verdict, and when the verdict is vacated there is nothing to support
the judgment ; and though, in an appeal from a judgment, an appellate
court acquires jurisdiction of the case from the time an appeal is per-
fected from it, it acquires such jurisdiction subject to the contingency
that the judgment may become ineffective by a vacation of the verdict
upon which it rests, by the granting of a motion for a new trial where
such motion is properly and timely made.

The order appealed from is reversed and the case is remanded for

f“"'thel' Proceeding not inconsistent with this opinion. Appellant is
entitled to statutory costs on appeal.

Curistranson, Ch, J. (concurring specially). In the case at bar
the defendant moved for a new trial on the ground of insufficiency
of the evidence to sustain the verdict. After the motion had been made,
and fully submitted to, and pending consideration thereof by, the court,
the defendant appealed from the judgment. The appeal was taken
through an sbundance of caution so as to avoid any question as to
Whether the action still remained pending within the rule announced
by this court in Grove v. Morris, 31 N. D. 8, 151 N. W. 779; Iliggins
" Rued, 30 N. D. 551, 153 N. W. 389; Garbush v. Firey, 33 N. D.
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154, 156 N. W. 537. Manifestly the defendant did not intend to waive
the motion for a new trial. And I agree with my associates that the
appeal from the judgment under the circumstances existing in this
caso did not devest the trial court of jurisdiction to determine the
pending motion for a new trial. Whether a motion for a new trial can
be made after an appeal from the judgment has been taken is a different
question. That question is not involved in this case, and I express no
opinion thereon.

EDMUND DUBS, an Infant, by Rudolf Dubs, His Guardian ad
Litem, Appellant, v. NORTHERN PACIFIC RAILWAY
COMPANY, a Corporation, Respondent.

(171 N. W. 888.)

Appeal and error—when judgment non obstante veredicto should be
granted.
1. Upon an appeal from an order of the district court granting judgment
non obstante veredicto, it must appear clearly from the whole record, as & mat-
ter of law, that the defendant was entitled to judgment on the merita.

Appeal and error — contributory negligence — wilful negligence.

2. Where a boy, nine years of age, a trespasser on railway tracks, and guilty
of contributory negligence in being thereon, was in a position of peril, while
lying on such railway tracks, it is wilful negligence to fail to exercise ordi-
nary care to avoid injury to him after discovering him to be in such position.

Appeal and error - duty to exercise ordinary care.
3. Held, under the evidence, that the jury were justified in finding that the
engineer of the defendant did see the boy in a place of peril and did fail to
exercise ordinary care to avoid injury to him, after discovering his position.

Opinion filed February 26, 1919. Rehearing denied April 10, 1919.

Action for personal injuries.

Appeal from order granting judgment non obstante, District Court,
Grant County, Hanley, J.

Nom—Au.thorities passing on the question of duty of railroad company after dis-
covery of child in danger on track are collated in & note in 32 L.R.A.(N.8.) 569.
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Reversed and remanded for further proceedings. .

Jacobson & Murray, for appellant.

“A verdict can be vacated or new trial granted only upon statutory
grounds.” Comp. Laws 1913, § 7660.

“The supreme court cannot go outside the specifications to find out
whether or not the verdict can stand on other points not specified.”
Erickson v. Wiper, 33 N. D. 193; Buchanan v, Occident Elev. Co. 33
N. D. 346; Pathman v. Williams, 32 N, D. 365; Morris v. Minne-
apolis, St. P. & S, Ste. M. R. Co. 32 N. D. 366; McLain v. Nurnberg,
16 N. D. 145; Howie v. Bratrud (S. D.) 86 N. W. 747 ; Kolka v. Jones
(N.D.) 71 N. W, 558.

“The fact that the defendant did mot see the plaintiff does not ab-

solve it from the liability imposed by the “last clear chance doctrine.”
They must go one step further and show that they exercised ordinary
care, and by the exercise of such ordinary care they did not see him.”
Davis v. Saginaw-Bay City R. Co. (Mich.) 157 N. W. 390; Palon v.
G. N. R. Co. (Minn.) 151 N, W. 894, 160 N. W. 670; Nichols v.
C.B.& Q. R. Co. (Colo.) 98 Pac. 808; 8 Thomp. Neg. p. 48, § 238;
Neary v. Northern P. R. Co. (Mont.) 97 Pac. 944; Cahill v. C. M. &
St. P. R. Co. (Towa) 121 N. W. 553; Purcell v. C. & N. W. R. Co.
(Towa) 91 N. W. 933; Christiansen v. Iilinois C. R. Co. (Towa) 118
N.W. 387; Johnson v. C. M. & St. P. R. Co. (Towa) 98 N. W. 312;
Tennessee C. R. Co. v. Cook, 146 Ky. 872, 142 S. W. 683 ; Becker v. L.
&N.R. Co. 110 Ky. 474, 53 LR.A. 267, 96 Am. St. Rep. 459, 61 S.
+ 997; Nehring v. Connecticut Co. 86 Conn. 109, 45 L.R.A.(N.S.)
898, 84 Atl. 301.
“The fact that the engineer says that he did not see the boy until
he a8 within 40 feet of him is not binding on the jury, but must be
weighed in the light of the physical facts.” Cahill v. Chicago, M. &
St. P.R. Co. 121 N. W, 553 ; Purcell v. C. & N. W. R. Co. (Iowa) 91
N. W. 933; Christiansen v. Illinois C. R. Co. (Iowa) 118 N. W. 387;
Johnson v. C. M. & St. P. R. Co. 98 N. W. 312; 8 Thomp. Neg. § 239,
P- 48, note 4, and cases cited; Anderson v. G. N. R. Co. (Idaho) 99
Pac. 91,4 N. D. 463, 16 N. D. 217.

“The defendants knew that the children played upon the tracks at
that point. This imposed upon them a greater duty of lookout than
on other points of the line.” Trojanowski v. 0. & N. W. R. Co. (Wis.)
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157 N. W. 536; Krumack v. Missouri P. R. Co. (Neb.) 154 N. W.
541; Kunkel v. Minneapolis St. P. & S. Ste. M. R. Co. 18 N. D. 367,
131 Pac. 656 ; Lewis v. Rio Grande Western R. Co. (Utah) 123 Pac.
97; Anderson v. G. N. R. Co. 99 Pac. 91.

“The fact that the defendant might be entitled to a directed verdict
is not sufficient grounds for granting that motion.” First State Bank
v. Kelly, 30 N. D. 84; Beleal v. N. P. R. Co. 15 N. D. 318; Mechan v.
G. N. R. Co. 13 N. D. 432.

‘Watson, Young, & Conmy, for respondent.

«Persons who use railroad tracks in rural communities are not
licensees merely because the railroad company does nothing to keep
them off.” Helton v. Chesapeake & O. R. Co. 163 8. W. 224; Miller
v. Tllinois C. R. Co. 118 S. W. 348; Chesapeake O. & R. Co. v. Far-
row, 55 S. E. 570; Chesapeake & O. R. Co. v. Nipp (Ky.) 100 S. V.
246; Beiser v. R. Co. 92 S. W. 928 ; Krenzer v. R. Co. (Ind.) 43 N.E.
648; L. & N. Ry. Co. v. Mitchell (Ala.) 32 So. 735; Burg v. CRI1L&
P. R. Co. (Iowa) 57 N. W. 680; McCoy v. R. Co. 192 S. W. 45; Me-
Knight v. L. & N. R. Co. 181 S. W. 947 ; Malott v. R. Co. 160 Pac. 978;
Schreiner v. G. N. R. Co. (Minn.) 90 N. W. 400; Hamlin v. C. P. &S.
R. Co. 79 Pac. 991; Southern R. Co. v. Sanders (Ky.) 79; Petur v.
Erie R. Co. 136 N. Y. Supp. 79; Southern R. Co. v. Stewart, 51 So.
324 ; Illinois C. R. Co. v. Johnson, 115 S. W. 798; Curties v. So. R.
(Ga.) 61 S. E. 539; Egan v. R. Co. (Mont.) 63 Pac. 831; Dotta v. N.
P. R. Co. (Wash.) 79 Pac. 32; Riordan v. New York C. R. Co. 87 N.
Y. Supp. 364; St. Louis R. Co, v. Shiflet (Tex.) 83 8. W. 677; Leduc
v. R. Co. 87 N. Y. Supp. 364; Watson v. C. & O. R. Co. 185 S. W. 852;
Willis v. L. & N. R. Co. 175 S. W. 18; L. & N. R. Co. v. Davis (Ky.)
172 S. W. 966 ; Cannon v. Cleveland R. Co. (Ind.) 62 N. E. 8; Piper
v. C. M. & St. P. R. Co. (Minn.) 133 N. W. 984; Anderson v. R. Co.
(Wis.) 58 N. W. 79; L. & N. R. Co. v. Petren, 180 S. W. 370.

“One who sits down upon a railroad track and goes to sleep is a tres-
passer, though at a point where persons are accustomed to cross.”
Southern R. Co. v. Smith, 50 So. 391 ; Lyons v. Illinois C. R. Co. 59 S.
W. 507; M. K. & T. Ry. Co. v. Malone, 102 Tex. 269, 115 S. W, 1158;
Massey v. International & G. N. R. Co. 162 S. W. 372 ; Krenzer v. R.
Co. (Ind.) 43 N. E. 648 ; Missouri K. & T. R. Co. v. Malone, 115 S. W.
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1158; Wagner v. C. & N. W. (Iowa) 98 N. W. 141; Over v. R. Co.
(Tex.) 73 S. W. 535,

“If the deceased was a trespasser on its tracks or right of way the
defendant owed him no duty except not to wilfully, wantonly, or reck-
lessly injure him, and there is no allegation or proof of such wilful or
reckless injury.” Kunkle v. Soo (N. D.) 121 N. W. 832; Wright v.
R. Co. 12 N. D. 159, 96 N. W. 324,

And this rule of law is followed by practically every court in the
land. Lapp v. L. H. & 8. R. Co. (Ky.) 199 S. W. 798; McCarthy v.
N. Y. R. Co. 240 Fed. 602; Gregory v. R. Co. (Towa) 101 N. W. 761;
Ellington v. R. Co.( Minn.) 104 N. W. 827 ; Thomas v. R. Co. (Iowa)
72 N. W. 783; Ward v. So. P. R. Co. (Ariz) 26 Pac. 166; Thompson
v. Illinois C. R. Co. 154 Ky. 820; Kayden v. A. T. & S. F. R. Co.
(Kan.) 124 Pac. 165; Reynolds v. Cincinnati R. Co. 148 Ky. 252;
Hammers v. Colorado Southern R. Co. 128 La. 648 ; St. Louis R. Co. v.
Humbert, 101 Ark. 532; Atlantic Coast Line R. Co. v. Barton (Ga.)
80 8. E. 530; Massy v. R. Co. (Tex.) 162 S. W. 371; R. Co. v. Bolton
(Ind. Terr.) 51 8. W. 1085; Egan v. R. Co. (Mont.) 63 Pac. 831;
Kansas R, Co. v. Cook, 66 Fed. 115; Illinois C. R. Co. v. Murphy, 97
8. W. 729; Kenmare v. R. Co. 114 TIL App. 230; Sheenan v. R. Co. 76
Fed. 201; De Vries v. Chicago R. I. & P. R. Co. 167 IlL App. 331;
Holmes v. R. Qo. (Mich.) 137 N. W. 540; Yazoo R. Co. v. Smitk
(Miss.) 71 So. 752; C. & Q. Ry. Co. v. Stephen (Ky.) 182 S. W. 938;
Joyv.C. B. & Q. R. Co. (111.) 105 N. E. 330; Baltimore & O. R. Co. v.
Stale (Md.) 87 Atl. 676; Khinoveik v. Boston & M. R. Co. (Mass.)
9 N. E. 52; Erie R. Co. v. McCormack (Ohio) 68 N. E. 571; Dotta
V. N. P. (Wash.) 79 Pac. 32; Brooks v. R. Co. (Ind.) 62 N. E. 694;
Youngv. R. Co. (N. J.) 87 Atl. 1013; Ry. Co. v Rocks (Va.) 44 S. E.
709; Raines v. C, & O. R. Co, (W. Va.) 19 S. E. 565; Remer v. Long
Island R. Co, 48 Hun, 852; Farrow v. Chesapeake & O. R. Co. (Va.)
55 8. E. 569; Bartlett v. R. Co. 77 N. E. 96.

Generally as to the duty owed toward trespassing children upon rail-
road tracks, McCarthy v. New Haven R. Co. 240 Fed. 606 ; Crawford
v. R. Co, (Ga.) 33 S. E. 826 ; Thomas v. R. Co. (Iowa) 72 N. W. 783;
Western & A. R, Co. v. Rodgers, 30 S. E. 804 ; Alabama G. S. R. Co. v.
Moorer, 22 So. 900; Dull v. R. Co. (Tnd.) 52 N. W. 1013; Wagner
¥ R Co. (Tows) 100 N. W. 332; A. T. & S. F. R. Co. v. Todd (Kan.)
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38 Pac. 804 ; Felton v. Aubrey, 74 Fed. 350; Ellington v. G. N. R. Co.
(Minn.) 104 N. W. 827; O’Barmion v. So. R. Co. (Ky.) 110 8. W.
329; Palmer v. R. Co. (Utah) 98 Pac. 689; C. & O. R. Co. v. Price
(Ky.) 200 S. W. 927 ; Norfolk R. Co. v. Dunaway (Va.) 24 S. E. 698;
Tuker v. R. Co. (W. Va.) 24 S. E. 229; Murch v. R. Co. (N.Y.) 29
N. Y. Supp. 490; R. Co. v. Williams (Miss.) 12 So. 957; R. Co. v.
Prewith (Kan.) 54 Pac. 1067; R. Co. v. Kelley, 93 Fed. 745; Good-
man v. R. Co. 77 S. W. 174.

«Even in a case of a licensee there can be no recovery unless negli-
gence amounting to wantonness i8 shown.” Illinois C. R. Co. v. Arnola
(Miss.) 29 So. 768; Scharf v. Spokane R. Co. (Wash.) 159 Pac. 797;
Railroads Decennial Digest No. 358; Rosenthal v. R. Co. 98 N. Y.
Supp. 476; Carr v. Missouri P. R. Co. 92 S. E. 874; Feech v. Dela-
ware & H. R. Co. 158 N. Y. Supp. 825; Laporta v. New York C. R
Co. (Mass.) 112 N. E. 643; Long v. P. R. Co. & Nav. Co. 145 Pac.
1068 ; Pittsburg R. Co. v. Forest (Ind.) 99 N. E. 493; Adams v. L. &
E. R. Co. 104 S. W. 363; L. & N. R. Co. v. Lawson, 170 S. W. 198;
C. & O. R. Co. v. Sanders (Va.) 83 S. E. 374; Burg v. C. R. L & P
R. Co. (TIowa) 57 N. W. 680.

Bronsor, J. On July 5, 1912, Edmund Dubs, then nine years of
age, was run over and seriously maimed, through the loss of an arm and
leg, by the train of the defendant near New Leipzig. Through his
guardian ad litem, the appellant, this action is maintained for injuries
so sustained. In the district court, upon trial, the jury rendered 2
verdict for $3,000 in favor of the plaintiff. Thereafter the trial court
granted judgment non obstante upon the ground that the evidence ad-
duced was insufficient to justify the verdict because no actionable negli-
gence of the defendant was shown. From such order and judgment
entered thereon, the plaintiff appeals, and specifies error of the trial
court in making such order.

The sole question in this case requiring our attention is whether upon
the record, and the verdict of the jury, actionable negligence of the de-
f«?ndant is shown through its failure to avoid injury to the boy after
discovering him to be in a position of peril.

To sus.tain the order of the trial court granting judgment mon
obstande, it must appear clearly upon the whole record, as a matter of
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law, that the defendant was entitled to a judgment in the merits.
First State Bank v. Kelly, 30 N. D. 84, 98, 152 N. W. 125, Ann. Cas.
1917D, 1044,

It was the duty of the defendant to exercise ordinary care to avoid
injury to the boy after discovering him to be in a place of peril. Fail-
ure to do so was wilful negligence. Acton v. Fargo & M. Street R. Co.
20 N. D. 434, 129 N. W. 225; Anderson v. Minneapolis, St. P. & S.
Ste. M. R. Co. 103 Minn. 224, 14 LR.A.(N.S.) 886,114 N. W. 1123;
Palon v. Great Northern R. Co. 129 Minn. 101, 151 N, W. 894;
Weleh v. Fargo & M. Street R. Co, 24 N. D. 463, 140 N. W. 680.

The fact that the boy was a trespasser on the tracks of the defendant
railway, and that he was guilty of contributory negligence, did not
absolve the defendant from its performance of this duty. If it failed
to perform its duty in this regard, its negligence is deemed the proxi-
mate cause of the injury, while the boy’s negligence is deemed the
remote cause of it. 1 Thomp. Neg. p. 177; 8 Thomp. Neg. p. 240; Ac-
tonv. Fargo & M. Street R. Co. and Welch v. Fargo & M. Street R. Co.
;:I;l'&; De Noma v. Sioux Falls Traction Co. 39 S. D. 10, 162 N. W.

TP*’ jury, upon special questions submitted, found that the boy was
negligent in lying on the railway track, that he was there asleep just
before the accident occurred, and that the engineer’s view was not
?bSt}’UCted by a dog lying on such track so that he could not see the boy
In time to stop the train,

Tl}ere is evidence to show that the boy, on the day in question, was
he‘:dllfg cattle along the right of way of the defendant at or near New
Lele_lg; that he had with him a small black dog, about seven months
old, size about 10 to 12 inches high and 1} feet long; that the boy was
dfess.e‘:l in blue overalls and a light colored blue shirt; that he was
»earing & straw hat with a black band ; that in the afternoon, between
Sand 4 p. x, the boy was on the track about one-half mile west of the
depot, Playing and digging in the ground there ; that he lay on his
W)mat.:h stretched out between the rails with his head to the west, his
dog with him also between the rails, about a foot from him, The train
of the defendant eonsisted of four cars, the engine was a three wheeler
mogul type. As it proceeded from New Leipzig westward at the time

mentimfad,N th; Sun was shining; the track was level and straight; for
. D—s,
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a half mile westward the tracks could be seen; there were no weeds or
grass thereon ; the engineer was keeping 2 watch of ‘the track in front of
him ; when 200 or 300 feet away, the engineer obscrved the dog. He did
not blow any whistle except a whistle at the crossing first west of the
depot.

The engineer testifies that the dog stayed there until the engine was
close, about 30 or 35 feet away, then the dog left the track and he saw
the boy. He then blew the whistle, applied the brakes, and made an
emergency stop; the brakes were working well and a good stop was
made. The boy was pulled out just back of the front tracks of the re-
frigerator car attached to the engine. The fireman testified that he saw
the dog when about 80 feet away. He was on the left side of the cab;
the cab window extends over the rails probably about a foot; between
the outside of his cab window and that of the engineer’s on the right
side, the distance is about 8 feet. The boy testified that he was not
asleep, that he was lying between the tracks sort of crossways; that the
dog was there with him about a foot away to the north of him between
the rails; he did not hear the train until it was 5 or 6 feet away; he
tried to get off the track; he got his right arm and right leg across the
rail and these were caught by the train. The engineer testified that it
seemed to him that the boy must have been sleeping or in a dazed condi-
tion, because he blew the whistle continuously and he never moved.
The jury found that the boy was asleep just before the accident
occurred. The train was proceeding at the rate of 8 to 15 miles per
hour. One witness stated the rate to be 8 or 9 miles per hour. Under
this evidence, it is perfectly clear that if the engineer did see the boy
200 to 300 feet distant, he conld easily have stopped this train and
avoided the injuries sustained. There is no dispute in the evidence that
the brake appliances were in fine working order and that a fine emer-
gency stop was accomplished when some 30 to 35 feet away from the boy.
Some.Wltnesses testified that the blowing of the alarm whistle and the
stopping of the train occurred practically at the same time. It was so
good-that passengers were thrown out of their seats. It is fairly clear
t¥1at 115 the fireman did see the boy about 80 feet distant, the train could
likewise have.been stopped and the injuries avoided. The record dis-
closes that children frequently played on this track where the injuries
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were sustained, and were frequently there on such tracks; this boy of
tender years was in a position of peril,

Necessarily from the special findings made, the jury, pursuant to the
instructions of the court in this regard, must have found, to support the
gencral verdiet rendered, that the engineer did see the boy about the
time he first saw the dog and in time to have avoided the injuries sus-
tained by the exercise of ordinary care. This court is not prepared to
8ay as a matter of law, that the jury were not warranted in so finding
under the evidence. The jury did find that the dog did not obstruct the
view of the engineer so that he could not see the boy. There is, however,
1o special finding of the jury that the engineer did in fact see the boy
in time, after such discovery, to avoid the injuries. It is clear, there-
fore, under the evidence, that the doctrine of last clear chance applied,
if the engineer saw the boy at or about the time he first saw the dog.

The majority of the court are of the opinion that there is some sub-
stantial evidence upon which the jury might base a finding that the
engincer did see the boy in time to avoid the injury. But they doubt
if the jury did in faet so find, or have any intention of so doing. This
i3 especially so in view of the finding of the jury that the boy had been
asleep, which finding was contrary to the testimony of the boy. Accord-
ingly a majority of the court are of the opinion that the judgment
should not be reinstated, but that the case should be remanded for
further proceedings upon the motion of a new trial. The majority
also deem it Proper to suggest that, in the event a new trial is ordered
and had, special interrogatories ought to be submitted to the jury upon
the c?ntrolling questions of fact arising under the last clear chance
doctrine, Ballweber v. Kern, 38 N. D. 12, 164 N. W. 272. .

The order of the trial court is reversed and the case is remanded to

the District Court, for further proceedings herein, with costs to the
appellant,

Grace, J, T concur in the result.

Rozxson, 7, (dissenting). The infant plaintiff, when a boy of nine

;nd one-half years, was herding the town cattle adjacent to the line of
befendant’s railway. He fell asleep on the track and was run over
Ja locomotive, cauging the loss of his arm and a leg. The jury gave
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plaintiff a verdict for $3,000. The court gave judgment for defendant
notwithstanding the verdict, and the plaintiff appeals.

The question presented is one of negligence and contributory negli-
gence. When the plaintiff rested and defendant rested, the defendant
moved the court to direct a verdict in its favor because the record failed
to show any negligence on the part of the defendant and because the
undisputed testimony showed that the boy was guilty of contributory
negligence as a matter of law. The motion was denied and exception
taken.

The law of the case is given by statute: Section 5948: “Every one
is responsible not only for the result of his wilful acts, but also for an
injury occasioned to another by his want of ordinary care or gkill in the
management of his property or person, except so far as the latter wilful-
ly or by want of ordinary care brought the injury upon himself. . . .

The accident occurred in July, 1912, and about five years afterwards,
this action was commenced. The train which run over the boy consisted
of four cars, two of which were passenger cars. The engineer testified
he saw nothing on the railroad track until about a half a mile from the
village. Then he noticed a dog on the track at a distance of about two
or three hundred feet. When at a distance of 30 or 35 feet the dog left
the track. Then the enginecr saw a boy lying there. He was lying
between the rails, flat down. The engineer blew the whistle, shut off
the steam, set the brakes, and, as he testifies, the boy did not move.
He made an emergency stop, put on the brakes with all force, and when
the train stopped the boy was lying behind the front tracks of the head
car.

The boy testified that he lay on the track, facing east; that his black
shepherd dog, a small pup about seven months old, lay behind him and
about a foot from him. He did not hear the train till it was within
5 or 6 feet, and then, without sceing the train, he tried to roll off the
track and had just got his right leg and arm on the track when he
was caught. The train cut off the leg below the knee and the arm above
the elbow. He testifies he was not asleep,—and there is no claim that
he was deaf. His story is not credible. If not asleep, he would have
heard tl.xe train in time to get off the track. But whether asleep or
awake, it appears the boy was guilty of contributory negligence of the
grossest kind. The engineer was not guilty of any negligence. He did
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not suspect, and he had no occasion to suspect, that a boy lay on the
track; and when he saw the boy he did all that was possible to stop the
train. Then he took him from under the train ; took him back to New
Leipzig. The testimony shows conclusively and beyond all doubt the
plaintiff has no cause of action. Order should be affirmed.

THOMAS R. MACDONALD, Plaintiff and Appellant, v. GERALD
FITZGERALD and James H. Ross, Defendants and Respondents,
JOHN U. HEMMI, Intervener and Respondent.

(171 N. W. 879.)

Attachment — warrant of attachment — levy — how made.
1. A warrant of attachment is not rendered fumctus officio by the fact that
levy has been made thereunder; but under § 7545, Compiled Laws 1913, the
sheriff, to whom a warrant of attachment is delivered, may levy from time to
time and as often as is necessary, until the amount for which it was issued
has been secured, or final judgment has been rendered in the action.
Jlld:ment—levy of execution — second levy upon property released by
nistake,
2. In the absence of fraud and where no other rights intervene, there is no
reason which will prevent a second levy upon personal property, under the

outstanding writ, where such property has once been taken but afterward sur-

Tendered by mistake or otherwise.

Attachment — nog dissolved by amending complaint.

3. An attachment is not diesolved by an amendment of the complaint which
merely increases the amount of demages; but the lien of the attachment re-
maing effective for the amount claimed in the original complaint and specified
in the warrant of attachment,

Attachment — evidence.

4. Where g person who claims to have purchased certain personal property
from the defe

T ndant in an attachment suit brings an action in claim and de-
livery againat the sheriff to recover such property, it is proper to permit the
altaching creditor to testify as to the indebtedness involved in the suit in
which the attachment was issued,
Fraudulent conveyance —change of possession. :
5. Where it appears that g vender of personal property has the same in his
Possession or under his control, the sale thereof, unless accompanied by an
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actual and continued change of possession of the property sold, is presumed to
be fraudulent and void as against creditors of the vender, unless those claim-
ing under such sale make it appear that the same was made in good faith and
without any intent to hinder, delay, or defraud such creditors. Comp. Laws
1913, § 7221.

Instructions —error in.
6. Certain assignments of error predicated upon instructions given and refused
considered, and held to be without merit for reasons stated in the opinion.

Opinion filed March 1, 1919. Rehearing denied April 10, 1919.

From a judgment of the District Court of Stutsman County, Coffey,
J., plaintiff appeals. ‘
Affirmed. CoT

John A. Jorgenson, for appellant.

A mere naked possession of property confers some rights as against
a mere wrongdoer and trespasser. Sanford v. Millikin, 144 Mich. 311,
107 N. W. 884; Anderson v. Gouldberg, 51 Minn. 294, 53 N. W. 636;
Smith v. Lydick, 42 Mo. 209 ; Rogers v. Arnold, 12 Wend. 30; Fresh-
water v. Nighols, 52 N. C. 251; Taylor v. Brown, 49 Or. 423, 90 Pac.
673 ; Kellogg v. Adams, 51 Wis. 138, 37 Am. Rep. 815, 8 N. W. 115;
Hall v. Johnson, 21 Colo. 414, 42 Pac. 660; Stockwell v. Robinson,
9 Houst. (Del.) 313, 32 Atl. 528; Van Namee v. Bradley, 69 10 299;
Moorman v. Quick, 20 Ind. 67; Odd Fellows v. McAllister, 153 Mass.
292, 11 LR.A. 172, 26 N. E. 862; N. D. Comp. Laws 1913, § 7546.

Under S. D. Comp. Laws, § 4599, the sheriff cannot, as against the
owner seeking to recover his property in replevin, justify its seizure
under an attachment on which a return was not made within twenty
days. Qarson v. Fuller, 11 S. D. 502, 74 Am. St. Rep. 823, 78 N.
W. 960.

In order to be protected from liability for acts done in the execution
of measure process, the sheriff must make his return therein within
the time prescribed by statute. 85 Cye. 1746, notes 41 and 42, 1749,
notes 51 and 52; Vail v. Lewis, 4 Johns. 450, 4 Am. Dec. 300; Jor-
dan v. Henderson, 80 Tex. Civ. App. 89, 86 S. W. 961; Barnard v.
Stevem?, 2 Aik. (Vt.) 429, 16 Am. Dec. 733.

An increase in the amount declared for in the writ dissolves and
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discharges any attachment made upon the original writ. Clough v.
Monroe, 34 N. H. 381; Beyer v. Dobeas, 141 Wis. 89, 123 N. W. 638;
Austin v. Burlington, 34 Vt. 506; Smead v. Chrisfield, 1 Handy
{Ohio) 573; Clark v. Foxeroft, 1 Pick. 204; Adams v. Anthony, 18
Pick. 238; Fairfield v. Baldwin, 12 Pick. 388; Page v. Jewett, 46
N. H. 446; Hild v. Hunnewell, 1 Pick. 192; Pierce v. Patridge, 3
Met. 49; Oconto v. Erson, 112 Wis. 89, 87 N. W. 855; Heidel v.
Benedict, 61 Minn. 170, 63 N. W. 490.

Where it is alleged that the property was transferred to the debtor’s
wife in fraud of his creditors, the pleadings in the action in which judg-
ment was rendered against the debtor are not competent evidence
againgt the wife to show where the debt was incurred. Arnett v.
Coffey, 1 Colo, App. 34, 27 Pac. 614; Eggleston v. Sheldon (Wash.)
148 Pae. 575.

Where a sale has been made and possession does not change but
the purchaser proves that he paid full and adequate price Le disproves
the fraud prima facie, and shifts the burden back upon him who as-
serts it. Norwegian v. Hanthorn, 71 Wis. 537, 87 N. W. 825; Cook
V. 'Van Horne, 76 Wis. 520, 44 N. W. 7 67; Densmore v. Shong, 98
Wm.'385, 74 N. W. 114; Morrison v. McCluer (Colo.) 148 Pac. 380;
Petrie v, Wyman, 35 N, D. 126, 159 N. W. 621; 20 Cyc. 784, subd.
8 and cases cited in notes 11 and 12.

F. G Kneeland (John U. H emmt, of counsel for defendants and in
dropria persona), for defendants and intervener.

n?reasing the damages claimed by amendment does not release
Sureties on a bond given to discharge an attachment. Gettman v. Bax-
ter, 42 LR.A.(N.S.) 484, note.

In an action to try title by the judgment creditor against an alleged
Traudulent grantee of the debtor, a judgment regularly rendered and
enter'ed by a court of competent jurisdiction is, in the absence of al-
legation ang proof of fraud or collusion, conclusive evidence of the
debt and its amount. Salemonson v. Thompson, 18 N. D. 182, 101
N.W. 320; Thompson v. Crane, 73 Fed. 327-331; Hunsinger v. Hof-
fer, 110 Ingq, 390, 11 N. E. 463; Bowen v. State, 121 Ind. 235, 23

- E.75; Yeend v. Wecks (Ala.) 16 So. 165; Jameson v. Bagot, 106

Mo, 24,16 8, W, 697; Holladay Case, 27 Fed. 830-844: Hinde v.
Longworth, 11 Wheat. 211.



136 42 NORTH DAKOTA REPORTS

A conveyance of property by a debtor made in good faith, but with
intent to defraud creditors, is not relieved from the condemnation of
the statute by the fact that it was given for a valuable consideration or
to pay an honest debt. Salemonson v. Thompson, 13 N. D. 182, 101
N. W. 320; 20 Cyc. 752, 754; Wick v. Hickey, 103 N. W. 471

CrrisTIaNsoN, Ch. J. Plaintiff brought this action to recover the
possession of a certain automobile. The automobile was seized by the
defendant Fitzgerald, as sheriff of Stutsman county, under a warrant
of attachment issued to him in an action then pending in the district
court of that county, wherein one John U. Hemmi was plaintiff and
one C. A. Shaw was defendant. The defendant Ross is the successor
in office of Fitzgerald and as such received the automobile into his
possession, when he entered upon his duties as sheriff. John U.
Hemmi, the plaintiff in the action in which the warrant of attachment
was issued, intervened in the instant action. The case was submitted to
a jury which returned a verdict in favor of the defendants and the
intervener for a dismissal of the action. Judgment was entered pur-
suant to the verdict, and defendant has appealed from the judgment.

The evidence shows that C. A. Shaw and one J. A. MacDonald came
to Jamestown, North Dakota, from Seattle, Washington, in the spring
of 1916 and engaged in the construction business. Among others they
entered into a contract to construct a house for John U. Hemmi. J.
A. MacDonald afterwards died, and C. A. Shaw was the sole surviving
member of the firm. In November, 1916, said John U. Hemmi brought
an action against C. A. Shaw as such surviving partner for breach
of the building contract. It was in this action that the warrant of at-
tachment involved herein was issued. Said C. A. Shaw owned ap
automobile. He kept it in a certain barn in Jamestown which he had
rented for that purpose. It is undisputed that he was originally the
owner of the automobile, but he claims that he sold it to the plaintiff,
Thomas A. MacDonald, on the 10th day of November, 1917. Thomas
R. MacDonald is a brother of J. A. MacDonald, Shaw’s former partner.
He was employed by the firm during the summer. He is a married
man and‘ his home is in Alabama. The plaintiff MacDonald did not
testify t.altl.ler personally or by deposition, and the testimony by which
the plaintifi’s claim is sought to be established is the testimony of
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Shaw. Shaw testified that he sold the automobile to Thomas R. Mac-
Donald on November 10, 1917, receiving therefor a consideration of
$175, $105 of which was cash, $40 a certain freight bill MacDonald
had paid for Shaw, and $30 for back pay owing by Shaw or his firm
to MacDonald. There was a balance due of $300 to the Oakland Com-
pany of the original purchase price, which it is claimed MacDonald
assumed and agreed to pay. There is no evidence whatever of any ac-
tual change of possession. The purchaser MacDonald did not drive
the automobile at all, Shaw, however, drove the automobile after he
claims to have sold it to MacDonald. Shaw also testified that he made
the payments to the Oakland Company without any arrangement what-
ever with MacDonald, and that MacDonald has never repaid such
Payments. The evidence also shows that the plaintiff MacDonald,
subsequently to the time when it is claimed that he purchased the
automobile, filed a mechanic’s lien against the Hemmi house for labor
which he claims to have performed upon it while working for Shaw
and MacDonald prior to November 10, 1916. If the mechanic’s lien
statement sworn to by MacDonald is true, then the amount for which
he filed the lien was due and owing to him at the time it is claimed
he purchased the automobile and paid Shaw the $105 in cash. A wit-
Ress also testified that on November 17, 1916, the day when the sheriff
levied upon the automobile, C. A. Shaw was driving the car and trying
to find a purchaser for it

.Alfpellant’s first assignment of error is predicated upon the admis-
8ion 1n evidence of the judgment roll, including the warrant of attach-
ment and return, in the case of Hemmi v. Shaw.  The specific objec-
tions made to the admission of these papers being: (1) That the
sh'en‘ﬁ had failed to make a return upon the warrant of attachment
within twenty days after the commencement of the action; and (2) that
upon or immediately prior to the trial of said action the plaintiff’s
complaint was amended so as to increase the amount of plaintiff’s de-
manfl, and that no new undertaking was filed in the attachment pro-
m‘?'ng covering the new amount demanded.

'!he first objection is based upon § 7546, Complied Laws 1913,
Which requires a sheriff within twenty days after seizure of property
under a warrgng of attachment to file an inventory of the property and
8 return of hig doings upon such attachment. It is unnecessary to
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consider the statute, or the effect of a failure to comply with its pro-
visions, for in this case such noncompliance has not been shown. It
is undisputed that a return was filed on December 11, 1916. In the
complaint in intervention it is alleged that the automobile was first
Jevied upon on the 17th day of November, 1916, and that a second levy
was made on the 11th day of December, 1916,—the day on which the
inventory and return was filed. The plaintiff filed an answer to the
complaint in intervention. In such answer he expressly admitted
“that a second levy of attachment was made by the then sheriff of said
county in the same action on the same automobile hereinafter men-
tioned on or about thie 11th day of December, 1916.” The evidence
also shows that the sheriff, upon being served with a third-party claim
by the plaintiff, did in fact release the first levy on December 9, 1916,
and exercised no dominion over the automobile from that time until
he made the second levy upon it on the 11th day of December, 1916.
A warrant of attachment is not rendered functus officio by the fact that
a levy is made thereunder. Our statute expressly provides that “the
sheriff, to whom a warrant of attachment is delivered, may levy from
time to time and as often as is necessary, until the amount for which
it was issued has been secured, or final judgment has been rendered in
the action.” Comp. Laws 1913, § 7545.

And it is well settled that “in the absence of fraud there is no
reason which will prevent a second levy upon personal property, un-
der the outstanding writ, where such property has once been taken but
afterward surrendered by mistake or otherwise, no other rights inter-
vene, and the legal owner interposes no protest against such second
levy.” 6 C. J. p. 242.

The second objection is, in our opinion, also without merit. The
statute requires the plaintiff to furnish an attachment bond in a sum
“at least equal to the claim specified in the warrant.” Comp. Laws
1918, § 7543. The undertaking furnished by the plaintiff in the case
of Hemmi v. Shaw was concededly for a sufficient amount at the time it
was furnished. The amendment to the complaint in no manner
chang.ed the cause of action. It merely increased the ad damnum. The
sureties upon the attachment bond were not released from liability.
The subsequent claim of the larger damages did not invalidate the
attachment. Pope v. Hunter, 13 La. 306. See also Hemmi v. Grover,
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18 N. D. 578, 120 N. W. 561. The lien of the attachment still re-
mained effective for the amount of the claim as stated in the warrant
of attachment. Fellows, J. & Co. v. Dickens, 5 La. Ann. 131.

Appellant next contends that the court erred in admitting certain
evidence offered to show that Hemmi was a creditor of Shaw on Novem-
ber 10, 1916.

Under our statute, a creditor is one in whose favor an obligation
exists by reason of which he is or may become entitled to the payment
of money. Comp. Laws 1913, § 7216. And “every transfer of prop-
erty or charge thereon made, every obligation incurred and every
judicial proceeding taken, with intent to delay or defraud any creditor
or other person of his demands, is void against all creditors of the
debtor and their successors in interest.” Comp. Laws 1913, § 7220.
The answer of the defendants, and the complaint in intervention, both
‘_lnege that the action of Hemmi v. Shaw was brought on for trial and
judgment rendered therein in favor of Hemmi and against Shaw for
$605.41, on July 19, 1917. These allegations were specifically ad-
mitted by the plaintiff in his answer to the complaint in intervention.
Plaintiff at no time raised any question as to the materiality of these
allegations, but on the contrary, in his answer to the complaint in
Intervention, expressly admitted that they were true.

The specific evidence to which objection was made was the testimony
of Hemmi s to the amount he had overpaid Shaw. The testimony
tended directly to show that Hemmi was a creditor of Shaw on and
prior to November 10, 1916. In connection with the objection to
Hemmi’g testimony, plaintiff’s counsel also asserted that the judgment
and the judgment roll in the case of Hemmi v. Shaw (which had al-
m‘}dy been received in evidence) were as to MacDonald only secondary’
W}dence of the indebtedness. The judgment was at least prima facie
evidence of the indebtedness of Shaw to Hemmi. 23 Cye. 1286, 1287.
But there was certainly no error in permitting Hemmi to testify to
such indebtedness, Anq in view of the objections made by the plaintiff
% the judgment in Hemmi v. Shaw, it is indeed difficult to understand
Wh}: he should complain of the fact that the creditor was péermitted to
testify direetly with respect to the indebtedness.

Our statute provides that “every sale made by a vender of personal
‘Pl'0perty in his possession or under his control and every assignment



140 42 NORTH DAKOTA REPORTS

of personal property, unless the same is accompanied by an immediate
delivery and followed by an actual and continued change of possession
of the property sold or assigned, shall be presumed to be fraudulent
and void as against the creditors of the vender or assignor, or subse-
quent purchasers or encumbrancers in good faith and for value, unless
those claiming under such sale or assignment make it appear that the
same was made in good faith and without any intent to hinder, delay
or defraud such creditors, purchasers or encumbrancers.”” Comp. Laws
1913, § 7221.

The court instructed the jury in the language of the statute. This
instruction was manifestly proper. There was ample evidence to sus-
tain a finding that there had been no change of possession, and it is
indeed difficult to see where there was any substantial evidence to the
contrary. But appellant asserts that the trial court erred in its in-
structions as to the effect and application of the statute. The court in-
structed the jury that “the burden of proof is upon the plaintiff upon
the whole case to show you that he is entitled to a recovery, and if the
plaintiff shows to you that this transfer from Shaw to him of the auto-
mobile was made in good faith, and for value, it is immaterial as to
whether or not possession of the property changed. But it is neces-
sary that the plaintiff should show that the transfer from Shaw to him,
Thomas R. MacDonald, was made in good faith, and for value, and
without any intention of hindering, delaying, or defrauding creditors,
purchasers, or encumbrancers for value; so that, upon the whole case,
gentlemen of the jury, the burden of proof rests upon the plaintiff to
show you that MacDonald purchased this automobile in good faith,
without any intention of hindering or delaying the creditors of said
C. A. Shaw, and particularly this defendant, J. U. Hemmi, the inter-
vener, and the sheriff who stands in his position.”

The term “burden of proof” is generally used by the courts in two
scnses. The matter was fully discussed by this court in Guild v. More,
32 N. D. 432, 466, 155 N. W. 44. We do not, however, deem the ques-
thl.l Of any material importance in the instant case. In this case, the
p]amtli.’f asserted that he was the owner and entitled to the immediate
Possession of a certain automobile. The defendants and intervener
dt.amed this. Plaintiff had the burden of proof. He must establish
his ownership and right of possession. To do this he introduced evi-
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dence tending to show that he purchased the automobile from Shaw or
November 10, 1916. But the evidence also tended to show that the
alleged sale was not accompanied by an actual and continued change
of possession of the automobile. Hence, under the plain words of the
statute the alleged sale was presumptively fraudulent and void as
against the creditors of Shaw, and the plaintiff was further required to
establish that the sale “was made in good faith and without any intent
to hinder, delay, or defraud” any of such creditors. See also 20 Cye.
450, 555, 753,

Plaintiff asserts that an instruction similar to the one involved im
this case was held prejudicial by the supreme court of Wisconsin in
Griswold v. Nichols, 117 Wis. 267, 94 N. W. 33, under a statute similar
to § 7221, supra. An examination of the case cited shows that plaintiff
is in error. The instruction condemned in that case was characterized
by the court in its opinion as follows: “The effect of this instruction
is that, although the property was conveyed and received for the pur-
Pose of paying a bona fide debt, nevertheless there is a presumption
that it was fraudulent, unless the complete change of possession re-
qyired by § 2310, Rev. Stat. 1898, took place.” Manifestly the instruc-
tions complained of in the instant case are not subject to this criticism.
F"or in the instant case, the court expressly charged that “if the plain-
tiff shows to you that this transfer from Shaw to him of the automobile
was made in good faith, and for value, it is immaterial as to whether or
Dot possession of the property changed.”

. Appellant also assigns error upon the court’s refusal to instruct that

Ponderous and bulky articles difficult to remove will pass by bill of
sale without further change of possession.” And further that when
chattels are in the possession of a bailee no actual delivery is neces-
sary to obviate any presumption of fraud. The requested instructions
Were 8o manifestly inappropriate and inapplicable in this case that a
. Tmere statement of appellant’s contention answers it.

AE’I’ellant also contends that the trial court should have instructed
.2 Jury to return a verdict for the plaintiff. The contention is en-
tl.rely devoid of merit. We have already alluded to some of the facts

“disclosed by the evidence. There were other things tending to es-
tafflish the fraudulent character of the alleged sale. There was ample

evidence to justify a verdict for the defendants.
Judgment affirmed.
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JOHN WEBER et al., Appellants, v. WILLIAM BADER, Respond-

ent.
JOHN WEBER et al. v. KLAUDT.
(172 N. W. 72.)

Contracts — trust relationship — Statute of Frauds.
An oral contract between several parties that one shall purchase school land
in his own name, with his own money, and hold the same in trust for the benefit’
of other parties, is within the Statute of Frauds and is void.

Opinion filed March 10, 1019. Rehearing denied April 10, 1919.

Appeal from the District Court of MecIntosh County, Honorable
A. T. Cole, Special Judge.

From an order sustaining a demurrer to complaint, plaintiffs appeal.

Affirmed.

Lynn & Lynn (H. A. Bronson, of counsel), for appellants.

Where the lessors of each quarter of land were holding their right,
title, and interest in the premises so used in trust for the benefit of the
joint enterprise, same constituted a partnership. Comp. Laws 1913, §
6386 ; Kayser v. Maughan, 8 Colo. 232; See notes in 115 Am. St. Rep.
400, and 43 Am. St. Rep. 429.

Where a party purchases common property put up at a trust deed
sale under an express agreement to hold the legal title for the joint
benefit of himself and copartners, he holds legal title charged with
a constructive trust, and equity will compel its fulfilment. Hadg-
son v. Fowler, 24 Cal. 278, 50 Pac. 1034; See notes in 37 LR.A.
(N.S.) 899, and 4 LR.A.(N.S.) 427; Floyd v. Duffy, 68 W. Va.
339, 33 L.R.A.(N.S.) 883, 69 S. E. 993; See also Vaught v. Hogue,
32 Ky. L. Rep. 1061, 107 S. W. 757; Mallon v. Buster, 121 Ky. 379,
123 Am. St. Rep. 201, 89 S. W. 257; Griffin v. Schlenk (Ky.) 102
8. W. 837; Koyer v. Willmon (Cal.) 90 Pac. 135; Jones v. Davies, 60
Kan. 309, 72 Am. St. Rep. 354; Berry v. Evendon, 14 N. D. 1;
Morris v. Rugel (S. D.) 101 N. W. 1086.

Where the parties concerned in the purchase of land occupy a con-

NoTE.—On Statute of Frauds as affecting legal remedy for breach of contract
for and in the name of another, see note in 5 L.R.A.(N.8.) 123.
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fidential relation to each other, they will be held to be trustees for each
other. Comp. Laws 1913, § 6395; Carr v. Craig, 116 N. W. 720.

Remington & Burke, for respondent.

A contract uncertain both as to its parties, the time of its perform-
ance, and the extent of the obligation, is void. Johnstone v. Platnor
(8.D.) 8 N. W. 926; 13 C. J. 329; Berry v. Hooper (Mich.) 146
N. W. 215,

Where there is no other consideration for a contract the mutual
promise must be binding upon both parties. 6 R. C. L. 687.

A party against whom redress by specific performance cannot be
sought cannot himself as a rule seck it. 6 R. C. L. 692; Wardell
v. Williams (Mich.) 4 Am. St. Rep. 814; Gunner v. Carlton (Cal.)
27 Am, St. Rep. 171 ; note in 27 Am. St. Rep. 173, 174.

This action was brought to establish a trust, rather than for specific
performance in order to get around the Statute of Frauds. N. D.
Comp. Laws 1913, §§ 5888, 5963 ; 20 Cyc. 312 and cases cited.

The Statute of Frauds applies to an agreement to buy for another.
Brosnan v. McKee (Mich.) 30 N. W. 107; McDonald v. Maltz (Mich.)
44 N. W. 337; Raub v. Smith (Mich.) 28 N. W. 676; Seymour v.
Cushvag (Wis.) 76 N. W. 769. T

Romivsox, J. This is an appeal from an order sustaining a de-
murrer to the complaint. It avers that in February, 1918, the plain-
tiffs were jointly, with others, engaged in the business of pasturing
stock for themselves and others and in the joint possession of a half
section of school land which they held under a lease from the state,
with improvements worth $400; that as the half section was about to
be exposed for sale at public auction the parties agreed among them-
Selves that some one of their number should purchase the same in his
name for the use and benefit of all the plaintiffs and the defendant and
for those who should come in and coniribute equally to the cost and the
purchase price of the land. This the defendant promised and agreed
todo. Then he went to Ashley and purchased the land in his own name
at $25 an acre, paying $979, and expenses $10; and he now holds the
Coutract of purchase in his own name and denies the plaintiffs any
beneficial interest in the contract, though each has offered to pay his
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share of the price and expense; wherefore, the plaintiffs ask the court
to adjudge defendant a trustee of the land for their benefit.

The defense is that the alleged agreement is within the Statute of
Frauds, and that the complaint fails to show a mutual agreement be-
tween the defendant and the plaintiff “and the others” who now claim
no interest in the land. It is contended that the complaint shows 8
special partnership, and that in purchasing the land the defendant
acted as one of the partners, and hence the agreement is not void be-
cause of the statute.

But a partnership is an association of two or more persons for the
purpose of carrying on a business together and dividing the profits
between them. Section 6386. And under the lease the plaintiffs
held the land as tenants in common, each person using it for the pas-
turage of his cow or cows, or for his own individual benefit, and such
was the use contemplated by the purchasers. There was no association
for the purpose of carrying on a business and dividing the profits.
Hence, there was no partnership. If we concede that the complaint
shows an oral contract between the defendant and the plaintiffs, and
not between them “and others who might choose to contribute to the
cost and the purchase price,” then the question is: Was it competent
for defendant to make a valid oral contract to purchase the land in his
own name, with his own money, and to hold the same in trust for the
other parties? A purchaser of school lands must execute a contract of
purchase, which must be in writing and in the name of the purchaser.
Scction 308. Without written authority a person may not contract to
purchase school land in the name of another. The authority to do an
act required to be in writing can only be given by an instrument in
writing. Section 6330. Now, every contract for an interest in real
property must be in writing. Section 5888. If defendant promised
to buy the school land in his own name, with his own money, and to
!mld the same for the benefit of another, it was a contract for an interest
in real property, and, not being in writing, it is void. It is not a con-
tract of agency. Schmidt v. Beiseker, 14 N. D. 587, 5 L.R.A.(N.S.)
123, 116 _Am‘ St. Rep. 706, 105 N. W. 1102. The oral contract i
Cls:cl'l]]i 8201(; for want of .mutuality, and because it is a contract for the
P T (i)s 9;2 ligit:alrest in land and it is not in writing. md.

g another case between the same plaintiffs and
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John Klaudt, which is in all respects the same as this—and the deci-
sion is the same. It is affirmed.

Browsor, J., being disqualified, did not participate, Honorable C.
M. Coorey, J udge of First Judicial District, sitting in his stead.

LARK EQUITY EXCHANGE, a Corporation, Appellant, v. E. E.
Jones, Respondent,

(171 N. W, 863.)

Trials — trial de novo,

1. Where an action properly triable by a jury is tried to the eourt without a
jury, the supreme court will not try the case de novo, but the findings of the
trial court are presumed to be correct. Appellant has the burden of showing
€ITor, and a finding based upon parol evidence will not be disturbed by the
appellate court, unless shown to be clearly opposed to the preponderance of the
evidence,

'l‘rlals—when legal Hability arises,

2. To render g person liable at law, it must be shown that he has violated
some legal duty which he owed to another.

'l‘rluls—money paid b,

3. To entitle g
not only thy
in acceptin

Yy mistake — when recoverable,

plaintiff to recover moneys paid under mistake, he must show
2t he has paid the money, but also that the action of the defendant
g or retaining it is inequitable and against conscience.

Trials — corporations — r

ecovery of dividends paid by mistake.
4. Whether o eorpo

ration can maintain an action to recover back from a
stockholder 5 dividend paid to him out of the capital, where the stockholder
Teceiving the dividenq acted in good faith, believing the same to be paid out of
the profits made by the corporation, considered, but not decided.

Opinion filed March 15, 1919, Rehearing denied April 10, 1910.

Appeal from the District Court of Grant County, Hanley, J., and

uessle, Special Ty e,
4 N. p—j,
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Plaintiff appeals from a judgment, and from an order denying a
motion for judgment or for a new trial.

Jacobsen & Murray, for appellant.

“Dividends can be declared only from surplus profits derived from
the business.” Comp. Laws 1913, § 4543; 10 Cye. 549, and cases cited
under note 38.

«In an action at law tried before a court, no motion for directed
verdict is necessary in order to enable the supreme court to grant such
motion.” 167 N. W. 72; Comp. Laws 1913, § 76317.

Nuchols & Kelsch, for respondent.

“A party who has submitted his cause to trial by the court without
a jury may be estopped to assign lack of waiver of his right to trial
by jury as reversible error on ap »  Smith v. Junert, 17 N. D.
'120; Comp. Laws 1913, §§ 7249, 7250. See also 4 C. J. T17 et seq.

: Curistiansox, Ch. J. The plaintiff corporation brought this ac-
tion to recover back from the defendant the sum.of $244.79, which it
is alleged that the plaintiff corporation paid to the defendant as one
of its stockholders as a dividend. The complaint alleges in substance
that in June, 1916, the manager of the plaintiff corporation rendered
a statement to its stockholders, and that the directors of the corporation
relying upon the correctness of such statement, declared a dividend
whereby the said sum of $244.79 was paid to the defendant as his
proportionate share of the dividend so declared; that the said state-
ment was erroneous, and that in truth and fact the defendant company
had no profits whatever; that after discovering the error the directors
rescinded the resolution declaring a dividend and ordered the money
paid back to the corporation; and that defendant has failed and re-
fused to do so.

The answer admits the corporate character of the plaintiff; that the
defendant was and is a stockholder therein, and that he received the
dividend alleged in the complaint. The answer further alleges, among
other things, that the declaration of dividend was made without the
l‘cnowledge of the defendant. The case was tried to the court without &
jury. - The trial court found that “the evidence introduced on the part
of the plaintiff was such that the court is unable therefrom to determine
the financial condition of the plaintiff corporation at the time the divi-
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dend was declared, and as to what amount, if any, the plaintiff would
be entitled to recover.” Judgment was entered in favor of the de-
fendant for a dismissal of the action. - The plaintiff subsequently moved
for judgment notwithstanding the decision or for a new trial upon the
ground, among others, that the evidence was insufficient to justify the
decision. The motion was denied. The order denying the motion
recites that it is based upon the minutes of the court, exhibits, steno-
graphic report, and all pleadings, records, and files in the case. Plain-
tiff has appealed from the judgment and from the order denying its
motion for judgment or for a new trial,

* Appellant’s argument is devoted almost entirely to the question of
the sufficiency of the evidence. It is contended that the evidence shows
that the plaintiff corporation in fact had no profits whatever at the time
the directors voted to declare a dividend, and that their action in de--
claring a dividend was due to a mistake as to the amount of the assets
and liabilities of the corporation. ;

The record shows that the only evidence adduced by the plaintiff in
Support of its contention that the corporation had no profits on hand
at the time the dividend was declared was the testimony of an expert
accountant who claimed to have made an audit of the affairs of the
f°fP°l‘a.tion, and ascertained its assets and liabilities. He stated that
1 was impossible to obtain a correct statement from the books of the
corporation, and that his statement was not based upon such books
alone, but algo upon investigations which he had made, including,
among other things, the books of a bank through which the corporation
conducted some of jtg business. The original books, upon which the
€xpert accountant’s testimony, in part, is based, were not offered in
"Vl"lell.ee. The defendant placed upon the stand the manager of the
p]“mtlf.f Corporation, and his testimony in many respects was at vari-
::l% with tha‘t of the expert accountant. Their estimates as to the
sidue of certain of the assets differed; and when the evidence is con-

ered, 23 a whole, it is indeed difficult to find any basis upon which
31y aceurate deduction can be made as to the assets and liabilities of

'° Corporation,

n he ;Iase Was tried before, and the findings of fact therein made by,
. ge f"ﬂey of the twelfth district. The motion for judgment or ff’l'
"W trial was made before J udge Nuessle of the sixth judicial dis-
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trict, who sat in the place of Judge Hanley during the latter’s absence
in military service. We have already quoted from the findings made
by Judge Hanley. In the order denying plaintiff’s motion for judg-
ment or for a new trial, Judge Nuessle expressly found that the deci-
sion was in accord with the evidence. :

The action is one properly triable to a jury. It is not triable anew
in this court. The trial judge saw and heard the different witnesses.
He found that the plaintiff had failed to establish the allegations of the
complaint. The findings are presumed to be correct. They will not be
disturbed unless shown to be clearly opposed to the proponderance of
the evidence. State Bank v. Maier, 34 N. D. 259, 158 N. W, 346;
Botnen v. Eckre, ante, 171 N. W. 95. The correctness of the findings
was also reviewed and reaffirmed by Judge Nuessle in denying the
motion for judgment or for a new trial. We are not prepared to say,
upon the record before us, that there was any error committed in deny-
mg a new trial.
> What has been said above is declslve of the case, and requires that
the judgment be affirmed. While the point has not been made by the
respondent, it seems that plaintif’s proof was also deficient in another
respect. In the case at bar there is no contention that dcfendant was
guilty of env wrane in obtaining the dividend. He was nelther a
director 1
whatever
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appears from the opinion of the court, or the language used, that a new trial is
ordered or may be granted.

Judgment — appeal under Newman Act - authority of trial court to grant
new trial.

2. Where an appeal has been had to this court in an action which is triable,
and has been tried and submitted under the Newman Act, and this court in its
opinion indicated a final disposition of the case and ordered the judgment to
be reversed, it is held that the trial court had no authority to grant a new trial
in such action, upon motion made therefor, and that it was proper to enter a
judgment of diemissal, and for costs in the trial court against the appellants
herein.

Judgment — judgment for foreclosure of mortgage — effect of judgment in
lower court where only one of two defendants appeals.

8. Where judgment is rendered upon an action brought upon & note and
mortgage, and for the foreclosure thereof, against two defendants, and ome
only of the defendants appeals therefrom, the reversal of such judgment by
this court, on such appeal, does not operate to reverse the judgment rendered
against the other defendant who has not appealed.

Opinion filed March 15, 1919. Rehearing denied April 10, 1919,

Appeal from order of District Court, Hettinger County, Crawford,
J., denying motion for new trial.

Affirmed.

F. C. Heffron, for appellants.

There are two ways in which supreme courts order new trials in the
trial court. One is by express words, and the other is by use of the
phrases “judgment reversed” “remanded for further proceedings.”
Daniels v. Butler (Iowa) 155 N. W. 265; Sanders v. Sutlive (Iowa)
154 N. W. 610; Kirshman v. Swehla (Iowa) 17 N. W. 908; Jordan
v. Winser, 48 Iowa, 180; Howell v. Sherwood (Mo.) 147 S. W. 810;
Heidt v. Minor (Cal.) 45 Pac. 700; Myers v. MeDonald (Cal.) 8
Pac. 809; Backus v. Burke (Minn.) 53 N. W. 1013; Laithe v. Mec-
Donald, 7 Kan. 254; Hays Bank v. Edwards (Kan.) 115 Pac. 118;
Merrill v. Merrill, 65 Me. 79; Schley v. Schofield, 61 Ga. 528; Ben-
bow v. Robbins, 71 N. C. 338; 4 C. J. 1239, note 96; Laithe v. Me-
Donald, 7 Kan. 287; Crockett v. Gray, 2 Pac. 809.

’..[‘he words “judgment reversed” means the same in equitable actions
as in law actions, and in states having trial de novo in the supreme court
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in equity actions. Daniels v. Butler, 155 N. W. 265; Kirshman v.
Swehla, 17 N. W. 908; Jordan v. Winser, 48 Iowa, 180; Sanders v.
Sutlive, 154 N. W. 610.

“Judgment reversed” has the same meaning in a trial de novo in the
supreme court as it has in a law action. Daniels v. Butler, 155 N. W.
265,

The judgment having been reversed, there is no judgment upon the
findings and conclusions made at the original trial and the district
court cannot enter judgment for defendant. Burke v. Backus, 53 N.
W. 1013; Schley v. Schofield, 61 Ga. 528.

Plaintiffs having obtained judgment on a motion which in effect
was & demurrer to defendants’ evidence, it is only fair that plaintiffs
should have an opportunity in a new trial to rebut defendants’ testi-
mony. First State Bank v. Kelly, 30 N. D. 84; Thompson v. McKee,
5 Dak. 172; Towner v. Lucas, 13 Gratt. 705; Duty v. Sprinkle, 60
8. E. 882; Kulekamp v. Groff, 71 Mich. 675, 1 L.R.A. 594, 40 N.
W. 87; Union M. L. Ins, Co. v. Mowry, 96 U. S. 545, 24 L. ed. 675;
Martin v, Hamlin, 18 Mich, 865; Knoblauch v. Crossman, 37 N. W.
586; Jackson v. Bank, 46 8. W. 295; Earle v. Enos, 130 Fed. 467;
Stiles v. Van deo Water, 48 N. J. L. 67, 4 Atl. 658; Ockington v. Law,
66 Me. 551; Crocker v, Hamilyon, 59 8. E. 722; McCallum v. Bough-
ton, 132 Mo. 601,

Jacobsen & Murray, for respondents,

The decision of the supreme court was a decision upon the merits
of the whole case, and every piece of evidence in it was introduced in
the lower court, Neither the remittitur nor the decision orders that

8 16w trial be had in the lower court, Orth v. Procise, 38 N. D. 580;
Comp. Laws 1913, § 7846, o '

BR°NBON, J. This is an appeal from an order denying a motion
for a new trig], The parties were before this court in a former appeal
(38 N. D. 580, 165 W, W. 557). In that appeal Nellie Procise ap-
Pealed from 4 judgment rendered against her and her husband, and her

ense was that ghe signed the note without consideration, and that
$he was induced to do go by false and fraudulent representations. In
that appeal, this court reversed the judgment. After the remittitur
Was sent to the trial court, the appellants herein made a motion for &
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new trial, upon the grounds that the entire judgment was reversed
in this court, both as to Nellie Procise and her husband, thereby grant-
ing to the appellants the right to have a new trial, and upon the further
ground that, if a new trial were granted, the plaintiffs would be able
to show by evidence that they could then produce, that the testimony
of the defendants in the former trial was untrue. The trial court in
its order denying the motion for a new trial stated that, upon the
showing made, the appellants herein were entitled to a new trial on the
merits, but was prohibited from granting such new trial by the decision
of this court. Thereafter, the trial court entered judgment in this ac-
tion, pursuant to the decision of this court in the former appeal, vacat-
ing, canceling, and annulling the judgment against Nellie Procise
theretofore rendered, and awarding judgment for her against the ap-
pellants for her costs and disbursements in the trial court and in this
court.

The appellants contend that the order given by this court in the
former appeal, to wit, the words “judgment reversed,” in effect only
vacates the judgment of the trial court and grants the right to the
trial court to permit a new trial, or it operates by the words used to
reverse the judgment and order a new trial. The appellants further
contend that the effect of such reversal by this court was to vacate
the judgment against both defendants in such action cven though only
one appcaled from the judgment entered. It is clear from the reading
of the opinion of this court, and the record in that case in the former
appeal, that such action was an action triable and tried under the New-
man Act, and appealed and determined under that act, and that this
court intended to reverse in fact the judgment rendered against Nellie
?rocise; that is, to reverse the judgment against her, and to enter a
]ud.gment of dismissal in her favor. It is clear, also, that the trial court
80 1interpreted the judgment of this court in such former appeal. The
contentions of the appellant must be answered by a consideration of
the express statutory provisions applicable in this state upon appeals
had unde}' the so-termed Newman Act. Comp. Laws 1913, § 7846.
Under this act t.his court is required to try de novo the case appealed
Z:gzr:, }?e::?::l'ls ttiemanded, and are required to ﬁx.mlly dispose of the
afirm od'fJus ice can be done v?xthout a new trial, and may either

or modify the judgment, or direct a new judgment to be entered,
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but this court may, if deemed necessary, order a new trial of the ac-
tion. It is apparent that this statute requires the final disposition of
4 case 8o appealed, unless this court deems it necessary, in order to
accomplish justice, that a new trial be ordered. The ordinary and
customary practice in appeals under such act, where a new trial is
granted by this court, is to directly order such new trial. Landis v.
Knight, 23 N. D. 450, 137 N. W. 477; Paine v. Dodds, 14 N. D. 189,
116 Am. St. Rep. 674, 103 N. W. 931; Tronsrud v. Farm Land &
Finance Co. 18 N. D. 417, 121 N. W. 68; Sutherland v. Noggle, 35
N.D. 538,160 N. W. 1000; Williams County State Bank v. Gallagher,
35 N. D. 24, 159 N. W. 80. This court further, under such statute,
may reverse the judgment and dismiss the action. Hammond v.
‘Northwestern Constr, & Improv. Co. 19 N. D. 699, 124 N. W. 838,
See Hoellinger v, Hoellinger, 38 N. D. 636, 166 N. W. 519. The
contention of the appellants that the reversal of the judgment in the
former appeal reversed the judgment as to both parties does not apply
In this state. Parties severally liable may be joined in the same suit.
?t_)mp. Laws 1913, § 7404, A judgment severally may be taken against
Jomnt debtors, Comp. Laws 1913, § 7435. Even the release of one of
tWo or more joint debtors does not extinguish the obligations of the
°th?m unless they are mere guarantors. Comp. Laws 1913, § 5835.
This was an action on a promissory note to foreclose a mortgage given
therefor and for g deficiency judgment. The release or discharge
?f Nellie Procise would not operate to release her husband upon the
Judgment rendered, Tt therefore follows that this court in the former
appeal disposed of this action with regard to Nellie Procise, and the
frial court did not err in refusing to grant a new trial. The order of
the trial court, ig affirmed, with costs to the respondent,
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HAROLD EDWARDS, Respondent, v. GREAT NORTHERN
RAILWAY COMPANY, a Corporation, and Bruce R. Hill,
Appellants.

(171 N. W, 873.)

Damages — negligence — negligence of locomotive engineor — separate acts
of one defendant.
1. This action was brought jointly against the railway company and Bruce
R. Hill, an engineer who was in charge of the railway’s engine in question by
which plaintifl’s automobile was struck while passing over a railway crossing
and plaintiff thereby seriously injured. The jury returned a verdict against
the defendant railway company only. The evidence discloses several acts of
negligence of the railway company apart from the acts of negligence of the
defendant engineer. The evidence of the separate acts of negligence of the de-
fendant railway company is sufficient to sustain a verdict against it.

Damages — speed of trains — speed in corporate limits.

2. The power of a municipal corporation to regulate the speed, movement, and
operation of railroad trains, cars, and engines within its corporate limits by
proper ordinances, is well settled. The effect of such an ordinance is to render
the streets safer and more convenient to the public. It is the exercise of a
police regulation. The reason upon which such an ordinance rests is public
safety and convenience.

Trial — misconduct of court officer.

3. The defendant railway company alleges misconduct of a court officer dur-
ing the trial, namely, the bailiff who was in charge of the jury during the time
of its deliberations; held, the evidence in this case does not show misconduct by
said court officer.

Opinion filed March 15, 1919. Rehearing denied April 10, 1919.

Appeal from the District Court of Ward County, Honorable K. E.
Leighton, Judge.

Affirmed.

Murphy & Toner, for appellants.

I‘{m.—On power of municipal corporation to regulate speed of, and signals from,
trm.ns at highway crossings, see note in 17 L.R.A.(N.8.) 561, where it is held that
ordinances regulating the speed of railroad trains are police regulations; and there-
tore. the. power to pass such ordinances need not be given in express terms, but may
be implied from the power conferred upon the city to pass “all ordinances neces-
sary to the health, peace, convenience, good order, and protection of the citizens.”
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The ordinary precaution required of one approaching a railroad
crossing, when he has no knowledge of the close proximity of the train,
is that he look and listen, and make a diligent use of all his faculties
to inform himself and avoid collision. West v. R. Co. 13 N. D. 230;
Chicago R. Co. v. Houston, 95 U. S. 702; Sherlock v. Minnesota St.
P. & 8. Ste. M. R. Co. 24 N. D. 40; Haugo v. Great Northern R.
Co. 27 N. D. 368; Gast v. N. P. R. Co. 28 N. D. 118, 147 N. W.
793; Christofferson v. Minnesota St. P. & S. Ste. M. R. Co. 28 N.
D. 146.

Where the relations between two parties are analogous to that of a
principal and agent or principal and surety, or master and servant, the
rule is that & judgment in favor of either in an action brought by a
third party rendered upon a ground equally applicable to both should
be accepted as conclusive against the plaintiff’s right of action. Feath-
erston v. Newburg & C. Turnp. R. Co. 71 Hun, 109, 24 N. Y. Supp.
603; Warfield v. Davis, 14 B. Mon. 40; Kansas v. Mitchner, 85 Mo.
App. 36; Castle v. Noyes, 14 N. Y. 329; Emma Silver Min. Co. v.
Emma Silver Min. Co. 7 Fed. 401 ; Doremus v. Root & O. R. & Nav. Co.
{Wash.) 63 Pac. 572; King v. Chase, 15 N. H. 9, 41 Am. Dec. 675;
Ransom v. Pierre, 101 Fed. 665; Hill v. Bain, 15 R. I. 75, 23 Atl.
44; State v. Coste, 36 Mo. 437, 88 Am. Dec. 148; McKenzie v. Balti-
more ete. R. Co. 28 Md. 161; Lyons v. Stanford, 42 N. J. Eq. 411,
7 Atl. 869; Gallagher v. Moundsville, 34 W. Va. 730, 12 S. E. 859;
Faust v, Baumgartner, 113 Ind. 139, 15 N. E. 837; Schweickhardt
v. 8t. Louis, 2 Mo. App. 571; Mecginnis v. Chicago R. Co. 200 Mo.
359, 98 S. W. 590; Bradley v. Rosenthal (Cal.) 97 Pac. 875 ; Thomp-
son v. Southern P. R. Co. 161 Pac. 21; Portland Gold Min. Co. v.
Strattons Independence, 158 Fed. 68; Young v. Rolirbough (Neb.)
129 N. W. 167; O'Brien v. American Casualty Co. (Wash.) 109 Pac.
52; Hayes v. Chicago ete. R. Co. 218 TIL 417, 73 N. E. 1003 ; Indiana,
N.&T. Co. v. Lippencott Co. 165 Ind. 365, 75 N. E. 649; Stevick v.
N.P.R. Co. 81 Pac, 999 ; Morris v. N. W. ete. Co. 152 Pac. 402 ; Sipes
¥ Puget Sound, ete. R. Co. 102 Pac. 1057 ; Chicago etc. R. Co. v. Me-
Manigal, 103 N. W. 305; Muntz v. Algiers, ete. R. Co. 40 So. 688;
Southern R. Co. v. Harbin, 135 Ga. 125, 68 S. E. 1103.

As a matter of law the verdict returned in this case and the sub-
Sequent judgment completely acquits the individual defendant of negli-
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gence. Howard v. Johnson, 18 S. E. 132; Kinkler v. Junica, 19 S. W.
359 ; Gulf etc. v. James, 10 S. W. 744 ; Jones v. Gimmet, 4 W. Va. 104;
Westfield v. Abernathy, 35 N. E. 399; Lawson v. Robinson, 75 Pac.
1012; Doremus v. Root, 63 Pac. 572.

The conflict in the evidence that prohibits the court from interfering
with the verdict of the jury on a question of fact should be substantial,
and not an illusionary conflict. Fuller v. Elevator Co. 2 N. D. 220;
Duncan v. Great Northern R. Co. 17 N. D. 618,

The bailiff in charge of the jury was guilty of conduct prejudicial
to the rights of the defendant in that he told the jury without consult-
ing the court, that the court would not accept a disagreement. Cole v.
Swan, 4 G. Greene, 32; Obear v. Gray, 68 Ga. 182; Green v. Telfar,
11 Ohio St. 61; Flater v. Mead, 53 Ohio St. 67; Terra Haute v.
Saxony, 1 Ind. 19; Taylor v. Jones, 2 Head, 561; Chesapeake v. Bar-
low, 83 Tenn. 537 ; Physioc v. Shay, 75 Ga. 466 ; Gholston v. Gholston,
31 Ga. 625; Brown v. State (Wis.) 106 N. W. 536; Hudson v. State
(Wis.) 86 N. W. 596 ; State v. Langford, 14 So. 182 ; State v. Murphy,
17 N. D. 50.

F. B. Lambert, for respondent.

The rule is that where fair-minded men might honestly differ under
all the facts as disclosed by the evidence, the question is one for the
jury. Berry, Automobiles, § 160; Pendroy v. Great Northern, 17
N. D. 433, 117 N. W. 534; Coulter v. Great Northern, 5 N. D. 584,
67 N. W. 1046; Chambers v. Soo, 37 N. D. 378; Peterson v. Fargo-
Moorehead St. R. Co. 37 N. D. 441; Zink v. Lahart, 16 N. D. 56, 110
N. W. 931; Borough v. Soo (Iowa) 167 N. W. 177.

An affidavit filed in a motion for new trial by an attorney in the
case, based entirely upon alleged statements of jurors to affiant, was
hearsay, and not entitled to consideration. Johnson v. Seel, 26 N. D.
299; Waltham Piano Co. v. Freeman, 159 Iowa, 567, 141 N. W. 403;
2 Thomp. Trials, § 2603 ; 2 Jones, Ev. p. 644, and cases cited.

That the bailiff remarked to members of the jury that if they did not
agree they would be kept from Saturday to Monday,—held not mis-
conduct warranting new trial. Becker v. Churdan (Iowa) 157 N. W.
221; 17 Am. & Eng. Enc. Law, 2d ed. 1204; Wiggins v. Downer, 67
How: Pr. 65; Melling v. Industrial Mfg. Co. 78 Ga. 260.

Misconduct or irregularity on the part of the jurors, if not induced
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by the prevailing party, will not ordinarily be ground for setting aside
the verdict, unless it was calculated to prejudice the unsuccessful party.
17 Am. & Eng. Ene. Law, 2d ed. 1204; Wiggins v. Downer, 67 How.
Pr. 65; Nelling v. Industrial Mfg. Co. 78 Ga. 260.

Although the plaintiff has negligently placed himself in a dangerous
position, he can recover if the defendant, after knowing of the plain-
tiff’s danger, could have avoided the injury by the exercise of ordinary
care. Berry, Automobiles, § 156; Green v. Los Angeles Terminal R.
Co. 143 Cal. 40, 101 Am. St. Rep. 68, 76 Pac. 719; Denver & R. G.
R. Co. v. Buffehr, 30 Colo. 27, 37, 69 Pac. 582; Tully v. Philadelphia,
W. & B. R. Co. 3 Penn. (Del.) 464, 50 Atl. 95; Hawley v. Columbia
R. Co. 25 App. D. C. 5; Illinois Central R. Co. v. Hutchinson, 47
1L 408; Indianapolis & C. R. Co. v. McClure, 26 Ind. 374, 86 Am.
Dec. 467; Keefo v. Chicago & N. W. R. Co. 92 Towa, 182, 54 Am.
St. Rep. 542, 60 N. W. 503 ; Baltimore City Pass. R. Co. v. Cooney,
87 Md. 267, 39 Atl 859; Wise v. St. Louis Transit Co. 198 Mo. 558,
95 8. W. 898; Rapp v. St. Louis Transit Co. 190 Mo. 161, 88 S. W.
865; Mapes v. Union R. Co. 56 App. Div. 508, 513, 67 N. Y. Supp.
358; Deans v. Wilmington & W. R. Co. 107 N. C. 689 ; Kerwhacker
v. Clevelnnd, C. & C. R. Co. 3 Ohio St. 172, 62 Am. Dec. 246 ; Texas
&N.0.R. Co. v. Brown, 14 Tex. Civ. App. 699; Norfolk & W. R.
Co. v. Spencer, 104 V. 659, 52 8. E. 810; Grand Trunk R. Co. v.
Ives, 144 U, §, 408, 36 L. ed. 485, 12 Sup. Ct. Rep. 679; Inland &
8.C. Co.v. Tolson, 139 T, S. 551, 558; Garside v. New York Transp.
Co. 146 Feq, 588, 595, affirmed in 157 Fed. 521.

Under the doctrine of “the last clear chance” the defendant should
have avoided the accident, Acton v, Fargo & M. St. R. Co. 20 N. D.
434,129 N. W. 295,

In .order that the estoppel of a judgment may become operative and
effective, o party claiming its benefits must plead the adjudication in
bar of 4 subsequent action and on the trial establish it by competent
proof, and g failure to do either will be deemed a waiver of the rights
depending on such estoppel. Borden v. Graves, 20 N. D. 225, 127 N.
W.104; 9 Van Fleet, Former Adjudication, § 685; Union v. Memphis,
111 Fed. 561; McLean v, Baldwin, 69 Pac. (Cal.) 259; Donaldson
V- Rogers, 2 Bibb, 57; Howks v. Truesdell, 99 Mass. 557; McReady
- Rogers, 1 Neb. 124; Re Herbert, 57 Cal, 257,
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A verdict without judgment cannot be given in evidence. Donaldson
v. Rogers, 2 Bibb, 57; Howks v. Truesdell, 99 Mass. 557; McReady
v. Rogers, 1 Neb. 124; Re Herbert, supra.

A master may sometimes have a right of action against a servant
because of whose negligent act he has been subjected to liability to a
third person. This is not the case where the master has concurred
with the servant in creating the liability. Central R. Co. v. Macon
(Ga.) 71 S. E. 1076; Cincinnati R. Co. v. Louisville & N. R. Co.
(Ky.) 30 S. W. 408; 9 Cye. 805; Southwestern v. Krause (Tex.) 92
S. W. 431; Deleplain v. Kansas City (Mo.) 83 S. W. 72.

It was the duty of the railroad company to keep a proper lookout
for themselves at a highway crossing which is within the limits of a
city. Rober v. N. P. R. Co. 25 N. D. 394, 142 N. W. 22; Stone v.
N. P. R. Co. 29 N. D. 480, 151 N. W. 36; Severtson v. N. P. R. Co.
32 N. D. 200, 155 N. W. 11; Pendroy v. G. N. R. Co. 17 N. D. 433,
117 N. W. 531; Kunkel v. Soo R. Co. 18 N. D. 367, 121 N. W. 830.

Gracg, J.  Appeal from the district court of Ward county, North
Dakota, Honorable K. E. Leighton, Judge.

This appeal is from a judgment in plaintiff’s favor for $8,000, and
from an order of the court denying defendant’s motion for a judgment
notwithstanding the verdict or in the alternative for a new trial.

The complaint is in the usual form. Among other matters, it charges
Bruce R. Hill was the servant, employee, and agent of the Great
Northern Railway Company, and engaged as an engineer in the run-
ning and operating of locomotive engines of the railway company; that
he was in charge and control of the operating of a certain switch en-
gine and the cars thereto attached which caused the injuries to the
plaintiff; that plaintiff was driving and traveling a Ford automobile
on Third street, N. E., in the city of Minot, North Dakota, a puble
street, and while in the act of crossing the railway track of the defend-
ant, at said point, he was struck by the defendant railway company’s
locomotive while it was being run and operated under instructions from
and for the use and benefit of the Great Northern Railway Company
by' the defendant Hill, as the agent, employee, and servant of the
ranlwa‘y company, with such force that the automobile was completely
demolished and the plaintiff thrown with great force and violence from
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the automobile to the ground; was pushed and dragged by said locomo-
tive over the track and railway bridge of the Mouse river, thereby ren-
dered unconscious for a period of sixteen days; that his face and body
were permanently maimed and disfigured; that he was rendered sick
and sore; his eyes and ears injured to such an extent that both his
sight and hearing are permanently impaired, one of his ears per-
manently disfigured; his mind and memory seriously affected and in-
jured; his nervous system so shocked and broken down that he is per-
manently disabled from ever concentrating his mind to mental work,
and his body so injured and broken in health that he is not and never
will be able to perform manual labor or earn a livelihood in any way.
An ordinance of the city of Minot is pleaded, the terms of which pro-
hibit any person, firm, or corporatoin from driving any locomotive
engine, rajlroad car, or train of cars within the limits of the city of
Minot at o greater rate of speed than 6 miles per hour. Further allega-
tions of the complaint are that the train which caused the accident
and injured the Plaintiff consisted of a locomotive and two cars; that
the locomotive was g switch engine, and the crew consisted of the de-
fendant Hill and the fireman ; that they had been engaged in switching
cars in the yard of the defendant ; that the rear end of the locomotive
2 it approached the crossing was not provided with the statutory or
sufficient headlight or tail-light, and was in fact provided with no light;
that the plaintiff knew the time of trains and knew that none were due
at that place, and relied upon that fact, in part, for safety; that the
night upon which the accident occurred was dark and foggy, and a
cold rain fell from time to time during the night; that the automobile
had side curtaing on, and that the view of plaintiff from a point east of

€ crossing where the accident occurred was obscured by buildings near
the track ang an accumulation of cars on numerous sidetracks; that
the crossing wag anq of a highly dangerous character; that the de-
fendant for 5 long time prior to the accident had kept and maintained,
at said Crossing, a gateman with danger signals for protection of travel-
€18 and the public; that at the time of the accident the gates were open
ad 1o danger signals were displayed and no gateman was present or
1 charge of the gates; that the defendants and each of them were
grosly negligent in the operation of said locomotive and cars, and
Propelled the same geross the crossing at a dangerous and reckless
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speed without any regard for the life and rights of the plaintiff or
the public in general; that the automobile in which the plaintiff was
riding was not property of plaintiff. The amount of damages claimed
by plaintiff in his complaint for defendant’s alleged negligence was
$25,297.35.

The answer of the railway company admits it is a corporation and
that Bruce R. Hill was the employee of the defendant railway com-
pany in the capacity of engineer, and was operating the engine and
train described in the complaint. Defendant denies that the train
which collided with the automobile was proceeding at a speed alleged
by the plaintiff, and claimed that the train was proceeding at a lawful
rate of speed at the time; denies there was no light burning on the en-
gine as it approached the crossing, and avers that the proper and legal
lights were displayed and shown upon the enginc at that time. Denials
are made by the defendant railway company to the material allegations
of the complaint. The defendant railway company avers that the
damages occasioned to plaintiff were caused through his negligence
and contributory negligence.

The facts are as follows:

The plaintiff at the time of the accident was a man twenty-three
years of age, and was then and for about six weeks prior thereto en-
gaged in operating a taxi in Minot. The taxi consisted of a Ford
car which, on the night in question, as it attempted to cross the de-
fendant’s railway track at the crossing on third street, had a curtain on
the east side. The curtain, according to the testimony of plaintiff,
did not fit tight. At the time of the collision and injury, a switch en-
gine and tender attached was being operated backward by the de-
fondant, and Hill was in charge as engineer thereof. The engineer
was on the right side in the cab of the engine, the fireman on the left.
There were three switchmen on the front switch footboard.

The fireman, on cross-examination, testified as follows:

- In which way did you look? You was looking west, you say.
. Yes, sir.

- Did you look out to the north at all?

. Yes, sir.

. And you saw the car about 30 feet before it reached the track?

OPOPO
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- Yes, sir. T should judge it was about that.

- You were going 3 miles and a half per hourt

- I should judge it was about that.

And did you immediately shout to the engineer to stop the train?
When they hit.

You didn’t tell him to stop until after they had struck?
No, sir.

. Well, you had plenty of time, didn’t you, to have shouted ¢

- If T had known he was coming in, I should have.

You saw him coming toward you 30 feet away, didn’t yout
- I'saw him coming that way. Yes, sir. '

. But you didn’t say a word until after you had struck him %
. No, sir.

orororOrOo

O >

The engine and tender were being operated along the main track.
The switch engine and the Ford car which the plaintiff was driving
collided on the crossing, and the plaintiff received serious injuries, to
recover damages for which this action is maintained. From the photo-
graphs and the testimony, it would appear that the automobile was
badly wreckeq by the collision. The plaintiff’s view toward the east
was obstructed, as he approached the crossing, by a fence, buildings of
the Lumber & (o Company, a mill engine house, elevators, and
cars,

The engine stopped about 40 feet beyond the bridge, 177 feet from
the point of the accident. The plaintiff was taken out of the auto-
mobile whie it was on the bridge.

_hﬁ appellant assigns nine specifications of error. The first two
ssignments of error gre based upon the refusal of the court to direct
A verdict in defendant’s favor. In this, the court was not in error. The
t lrfl assignment of error ig based upon the court’s failure to instruct
the jury that no negligence had been shown by failure to provide a head-
l.lght’ and that gych question should not have been submitted to the
3“"& .In this regard the trial court gave the following instruction:
‘In thig connection, there was a duty upon the part of the defendant
company to provide 5 headlight upon the locomotive in question, but

they WeP:I}lnder 1o obligation to furnish an electric headlight or one
- D~11,
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different than that claimed by the defendant to have been upon the
locomotive in question.”

There was no error in giving the instruction. The defendant while
operating its switch engine within the yards was not required to have an
electric headlight. The defendant, at such time, had the privilege of
furnishing a sufficient headlight for its switch engine, other than an
electric one, while the switch engine was being used within the yards.
Whether the headlight furnished by the defendant for the switch engine
in question was sufficient for the purposes for which it was used, or
whether the defendant was negligent in not furnishing a more efficient
headlight, was a question of fact for the jury, and was properly sub-
mitted to them under all the evidence in the case relative thereto. The
fourth assignment of error relates to the failure of the court to instruct
the jury that there had been no negligence shown in defendant’s failure
to furnish a bell or steam whistle which was rung or whistle blown
for 80 rods before reaching a street crossing. The following was the
instruction given by the trial court: “They were also under obligations
to furnish a bell of at least 30 pounds in weight or a steam whistle
upon each locomotive, which bell shall be rung or whistle shall be
blown for a distance of at least 80 rods from the placé where the said
railroad crosses any road or strect, and said bell shall be kept con-
tinuously ringing or the whistle blowing until they shall have crossed
such road or street. A failure to furnish cither a headlight, bell, or
whistle would not be such negligence in themselves as would warrant
a recovery by the plaintiff, but their lack of compliance would be
merely evidence of negligence, which you may consider together with
the other evidence in determining this question.”

The substance of the provisions of § 4642, Compiled Laws 1913,
is largely incorporated into the instruction given. The section in ques-
tion relates to the size of the bell, and provides for the steam whistle,
an(! provides for the ringing of the bell or the blowing of the steam
whistle at a distance of at least 80 rods from where the railroad shall
cross any other road or street, and be kept ringing or whistling until
it shall have crossed said road or street. There is nothing arbitrary
ab'out such statute, and it is one which really is as beneficial to the
r:lm“d as to the public. Tts purpose is to prevent injuries to persons
who may be about to cross a railroad at a point where the railroad
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crosses the street or road. The ringing of the bell and the blowing of
the whistle is useful for many other purposes, among which may be the
frightening of stock from the railroad at crossings or other points on
the line. It was a proper question for the jury, in this case, under the
testimony, whether the bell of the switch engine or the whistle was
blown as it came toward and passed over the crossing. It is contended
that the switch engine did not come 80 rods, and therefore that part of
the law relative to the distance for which the bell must be rung or
whistle blown does not apply. The distance which the defendant’s
switch engine had traveled before reaching the crossing was not 80
rods. The defendant could have rung the bell or blown the whistle
for the distance from the point where it did start until it had passed
over the crossing, It would thus have complied with the spirit of the
law and such compliance would have been sufficient. It was a ques-
tion of fact for the jury under all the testimony relative thereto,
whether or not the defendant railway company was negligent in this
regard. The instruction, as we view it, was a proper one. The fifth
orror complained of was the submitting to the jury the question of the
speed of the locomotive at the time of the accident, and as to whether
such speed was in excess of 6 miles per hour. The city of Minot has an
Or(.iinance providing that no person, firm, or corporation shall run or
TIve or cause to be run or driven any locomotive engine, railroad car,
Or train of cars within the limits of the city of Minot at a greater rate
of speed than 6 miles per hour. It has a commission form of govern-
ment, Tt hag authority under subdivision 15 of § 3818, Compiled Laws
1913, to enact such an ordinance, The power of a municipal cor-
Poration to regulate the speed, movement, and operation of railroad
"‘"f‘% cars, and engines within its corporate limits by reasonably proper
ordinances, is wel] settled. The effect of such an ordinance is to render
the streetg safer and more convenient to the public. It is the exercise
o' 2 police regulation. Tt defines what is a proper and legitimate use
ot the streets by railroad companies with reference to public safety
and convenjence, Baltimore & O. S. W. R. Co. v. Peterson, 156 Ind.
364, 59 N. E. 1044 ; Meek v. Pennsylvania Co. 38 Ohio St. 632.

® question of the speed of the locomotive was properly submitted
to the jury, in view of the state of the testimony in that regard and
the physical faots attendant upon the accident. The sixth assign-
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ment of error is that the court erred in instructing the jury that the
defendant’s failure to operate gates at the crossing in question or to
have a flagman there was evidence of negligence; that it should have
instructed the jury that the fact that the gates were not being operated
at the time was immaterial. That part of the instruction complained
of is as follows: “There is also no obligation, as far as the evidence
in this case shows, for the defendant to operate gates at the crossing
in question, or to maintain a flagman there; and even if the gates were
in operation at said place and time or a flagman posted at this crossing,
the failure to do so would be merely evidence of negligence, and would
not, in any manner, relieve the plaintiff from the burden of exercising
ordinary care when about to go upon the crossing.”

Certainly there was no error in the giving of such instruction so
far as defendant is concerned. It was entirely favorable to it. There is
sufficicnt testimony in the record to show that the crossing in question
was dangerous. The fact that a flagman is maintained there, and that
there are gates, aside from any other evidence, denote the dangerous
character of the crossing. The fact that there are gates and a flagman
at such crossing indicates that the defendant established the same
voluntarily in view of the necessity therefor, or that it was required by
the eity of Minot or the board of railroad commissioners acting under
authority of law relative thereto to establish the same; such a pro-
ceeding by the city of Minot may have been initiated and conduced
under §§ 4689 and 4690, Compiled Laws 1913, and addressed to hc
railroad commissioners, and a proper order by them may have been m .de
requiring the gates and flagman at the crossing in question. Un ler
subdivision 21 of § 3818, Compiled Laws 1913, cities having a ¢ m-
mission form of government, have authority to require railroad ¢ m-
panics to keep flagmen at railroad crossings of streets and pro' de
protection against injury to persons and property. It is sufficien to
say that at the crossing in question gates have been established ar | a
flagman required, and we must presume for the purposes of this 1se
that their installation has been duly and lawfully authorized nd
required. Where there are gates at a crossing, such as this, | is
presumptively negligence on the part of the defendant railway it
fail, at the proper time and occasion, to use or properly operate 1 em |
and thus endanger public safety, and with like effect if it fail to ve |
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the flagman perform and execute his duties. Notwithstanding there
are gates and a flagman at such crossing, one desiring to cross the
railroad at such point is mot excused from the use of ordinary care
when about to go upon the crossing. Whether one does use ordinary
care under such circumstances, and whether the railroad company was
negligent in the operation of the gates and in the failure to maintain
a flagman at that point, and all kindred questions, are for the jury.
The instruetion, as we have before indicated, was entirely favorable to
the defendant, and of this it cannot complain, There is no error in
the instruction of the court complained of in the seventh assignment of
error.  There is no error in the court denying defendant’s motion for a
judgment notwithstanding the verdict or in the alternative for a new
trial.  As we view it, the evidence is sufficient to support the verdict.
The verdict is not against the law.

Defendant relies largely as a defense upon contributory negligence.
This question was exclusively for the jury, and was whether or not
the plaintiff exercised ordinary precaution in approaching the crossing.
The verdict was for the plaintiff. The jury must have concluded there
a8 1o contributory negligence. Where gates and a flagman are main-
tained at a crossing, the public or one desiring to pass over the crossing,
where such gates are up, have a right to assume that it is safe to cross
*'mfl that there is no train approaching. Under such circumstances,
1t i8 an invitation to the public to pass over the crossing, and it greatly
tends' to assurc onc’s mind that there is no danger in passing over the
crossing.  When the gates are down, it is a warning to the public
that there is an approaching train which will pass over the crossing.
Th.e gates being up, the public is lulled into a sense of security, and
while one approaching a crossing where there are gates and a flagman
should uge ordinary care, one should not be held to the same degree of
care g at g crossing where there are no gates or flagman maintained.
Th.e Average person of ordinary intelligence approaching a crossing at
Which there are maintained gates and flagman would assume, if the
SatGS_ were up, that there was no train approaching and would feel
saf? 1 entering upon the crossing, and that he had nothing to fear from
trains, He would not be bound to assume that the railroad company
would neglect it duty and thus imperil his life. He would have a right
o feel a sense of security. If this is not true, gates at a dangerous



166 - 42 NORTH DAKOTA REPORTS

railroad crossing, instead of becoming a protection and safeguard for
the public, may many times increase the danger and result in loss of
life or personal injury where otherwise no loss of life nor injury would
occur. Gates at a railroad crossing, such as the one under consideration,
mean, when up, it is safe to pass over the crossing and no train is ap-
proaching; and down, it is unsafe to pass over the crossing and a train
is upproaching. That is the interpretation which the public who use
such crossing would give to such matters. If the defendant in this
case failed to operate the gates after 12 o'clock at night, that, in no
manner, would relieve it from liability so far as the public is concerned
or anyone passing over the railroad crossing where gates and flagman
arc maintained. The gates should be operated at all times when trains
are passing over such crossing. In such cases, it is required on the
grounds of public policy for public safety.

We have examined with considerable care the different crossing cases
cited by the appellant, and find nothing in any of the cases cited which
would cause us to come to any other conclusion than that which we have
reached. The facts in the case are necessarily different in many ways-
Most of the cases cited relate to crossings where there are no gates,
or where the injuries occurred at crossings in daylight, and there are
other facts and circumstances which distinguish those cases from this.
It is not necessary to examine and discuss each case separately, nor
the wisdom of such decisions. v

The negligence of the defendant and the contributory negligence of
the plaintiff, if any, were submitted to the jury, who are the exclusive
judges of the same. The jury have determined these matters, and nec-
essarily have determined that the defendant was negligent, and the
plaintiff was not guilty of contributory negligence. This finding of
fact by the jury is conclusive upon this court.

Defendant also relies upon the further proposition that the action
having been maintained against the Great Northern Railway Com-
pany and Bruce R. Hill, the engineer, as joint tort-feasors, and no
verdict having been returned against Hill, who was in charge of the
engine in question, and the verdict having been returned against the
railway company only, the exoneration of Hill exonerates the railway
company. If that principle of law were true, as we view it, it would
have no application to this case, at least, is in uo manner controlling.
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This ease is not one where negligent acts of the servant only contributed
to the injury of the plaintiff, but, aside from that, the defendant
railway company was guilty of numerous acts of negligence which
would appear to be the proximate cause, or constitute at least a large
part of the proximate cause, of the injury. The liability of the de-
fendant railway company for this reason is not wholly dependent on the
negligent acts of the servant. It is liable because of its own negligent
acts separate and apart from the negligent acts of its servant. The
plaintiff charges the defendant railvay company with negligence for
the insufficiency of the headlights upon the engine in question; the
negligence in failing to maintain a flagman whose duty was to operate
the gates at the crossing where the injury occurred; the presence of
cars on the sidetrack obstructing the view eastward from the crossing;
failure to keep proper lookout, and the failure of the fireman to give
immediate warning to the engineer upon discovering the peril of the
plaintiff. Such negligent acts, if they existed or occurred, were the
negligent acts of the defendant railway company separate and apart
from any negligent acts on the part of the engineer. Whether such
negligent acts oceurred or existed was a question of fact for the jury
“f’der all the testimony relative thereto. The jury returned a ver-
dict in favor of the plaintiff and against the defendant railway com-
pany and thereby held the defe:dant railway company liable. The
Vel'(}lct is supported by the evidence. The exoneration, if any, of the
engineer by failure of the jury to return a verdict against him, in no
manner aids the defendant railway company, for it is liable because
of 1ts own acts of negligence which contributed to the injury of the
Plaintiff. The rule of law contended for by the defendant railway
ompany, that the jury having returned no verdict against the engineer
th? defendant, railway company is exonerated, has no application in
this case or, if 80, it is so remote as to be of no consequence. The tort
¥ Joint and the action maintained is joint. This, however, does not
preve.nt recovering against the defendant railway company; for in this
case it ig severally liable for its acts of negligence which were apart
from those of the engineer. The general rule is that where the negli-
gence of two or more persons concurs in producing a single, indivisible
Injury, such persons are jointly and severally liable, and this though

Cre Were no common duty, common design, nor concert of action.
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«Tf two or more persons owe t0 another the same duty and by their
common neglect of that duty he is injured, doubtless the tort is joint,
and upon well-settled principles each, any, or all of the tort-feasors
may be held.” Matthews v. Delaware, L. & W. R. Co. 56 N. J. L.
34, 22 L.R.A. 261, 97 Atl. 919, 12 Am. Neg. Cas. 285.

The master and servant are in general jointly and severally liable
for the tortious act of the servant committed in the course of the
master’s business, Central of Georgia R. Co. v. Brown, 113 Ga. 414,
84 Am. St. Rep. 250, 38 S. E. 989, 10 Am. Neg. Rep. 30; Cincinnati,
N. 0. & T. P. R. Co. v. Cook, 113 Ky. 161, 67 S. W. 383 ; Whittaker
v. Collins, 34 Minn. 299, 57 Am. Rep. 55, 25 N. W. 632; Schumpert
v. Southern R. Co. 65 S. C. 332, 95 Am. St. Rep. 802, 43 S. E. 813,
13 Am. Neg. Rep. 676. In the case of Schumpert v. Southern R. Co.
the court said: “The servant is liable because of his own misfeasance
or wrongful act in breach of his duty to so use that which he controlled
as not to injure another. The master is liable because he acts by his
servant, and is therefore bound to see that no one suffers legal injury
through the servant’s wrongful act done in the master’s service within
the scope of his agency. Both are liable jointly because from the re-
Jation of master and servant they are united or identified in the same
tortious act resulting in the same injury,” and we may add this to
the rule in the Schumpert Case, the master is liable by reason of his
own negligent acts in addition to his liability for the negligent acts
of his servant when acting within the scope of his authority. In other
words, the testimony shows that the defendant railway company Was
guilty of other negligent acts which contributed to the injury of the
plaintiff than those committed by the engineer, and this though the ac-
tion was maintained jointly against both and no verdict was returned
against the engineer. Tn this case it was legal and proper for the jury
to return a verdict against the defendant railway company, awarding
plaintiff damages against it on account of its liability arising out of
its act of negligence above referred to.

The last point necessary to notice is the alleged misconduct of a
court officer, the bailiff who was in charge of the jury during the time
of its deliberations. This point arises in connection with the defend-
an.t’s motion for a judgment notwithstanding the verdict or for a new
trial. In conmnection therewith, the defendant claims that the “jury
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had been out substantially twenty-four hours; that they asked the
bailiff to report to the court, inquiring whether or not the court would
accept a verdict of disagreement. Thereupon, without any consultation
with the court whatsoever, the bailiff informed the jury that the court
would not accept a disagreement. Shortly thereafter the verdict was
returned in this case.”” The afidavits of A. M. Thompson and B. H.
Bradford were offered in support of the foregoing contention and of the
motion. The affidavits set forth certain statements claimed to have
been made by bailiff Roche, who was in charge of the jury, to the
affiants as to certain conversations which Roche had with one of the
jury, which the affiants claim was to the effect as above stated. The
affidavits do not show that the affiants heard any of the conversation
between the bailiff and the jury or any of them. The statements of
Roche, if any, to the affiants, under these circumstances, would be of
little or no value as evidence of the statement attempted thus to be
proved. The statement of Roche to the affiants, under the circumstances
under which it was made, was mere hearsay. The certificate of the
!Jresiding judge, the Honorable K. E. Leighton, shows the affidavits
In question fell far short of stating what actually transpired relative
to this matter. It shows that on the forenoon of the 20th day of
December, 1917, prior to the time the verdict was rendered, bailiff
Boche, then in charge of the jury, reported to Judge Leighton that the
Jury in said action had agreed to disagree and had asked him (Roche)
to.ask Judge Leighton that they be discharged; that he stated to the
l.:alliﬁ that he would not accept such report at that time, nor would the
Jury be discharged without further considering the case, and in effect
stated that he would let the matter go for a while and give them further
time to consider the case; that had the jury been brought in to report
aud a roll eall had, “I would then have simply given the jury in sub-
stance the same information that I gave the bailiff.”

In Yiew of this plain statement by the court, it must be held that
there i3 no prejudice in the statements claimed to have been made by
Roche, even if it were conceded that they were made, of which there is
no ¢ompetent proof. Roche’s affidavit should have been received in op-
Position to the motion. The motion was double in its character,—it
W.ﬂ-‘{ for the judgment non obstanle or for a mew trial. Under sub-
division 1 of § 7663, Compiled Laws, 1913, relating to a motion for a
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new trial, the plaintiff was entitled to serve and use, in said motion,
counter affidavits.

We have examined the record with care and find no reversible error
therein.  The judgment is afirmed, with statutory costs.

Rosinson, J. 1 dissent.

P

CHARLES COWAN, Appellant, v. MINNEAPOLIS, ST. PAUL, &
SAULT STE. MARIE RAILWAY COMPANY, Respondent.

(172 N. W. 322.)

Negligence — wilful — last clear chance.

1. In an action for personal injuries, under the “last clear chance” doctrine,

wilful negligence is the failure to exercise ordinary care after discovering 8
person to be in a position of peril.

Question of (act—negligence—last clear chance.
2. In such action, where the conductor of the defendant received notice that 2

person was lying under some cars of the defendant about to be moved, and
thereafter signaled for the movement of the same, to the injury of such person,
the question of whether such person was then discovered in 2 position of peril
and whether reasonable care was then exercised is & question of fact for the
jury.

Verdict — general and special findings — inconsistency.

3. In such action, it is held that where, upon special interrogatory submit-
ted to the jury, it is found that the conductor of the defendant did not know
that the plaintiff was prostrate upon the rail of the house track of the de:
fendant when he signaled the engineer to move the cars over the place where
plaintifl was, and where, in the evidence, the issuable fact is presentzd that the

Nore—On applicability of doctrine of last clear chance where danger not ac
tually discovered, see note in 36 LR.A.(N.S.) 957.

On intoxication of persons on railroad track as affecting applicability of doctrine
of last clear chance, see note in 31 LR.A.(N.S.) 1031.

On .the question as to whether wantonness or wilfulness, precluding defense
o? contributory megligence, may be predicated of the omission of a duty before the
discovery of a person in peril on a railroad track, see note in 21 LR.A.(N.S) 427

On origin, function, and operation of doctrine of last clear chance Beﬂeﬂuy’
gee note in 556 L.R.A, 418. ’
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Plaintiff at the time was lying, not prostrate upon such rail, but under the
cars beside such track, sufficiently to justify a finding in that regard upon the
general verdict rendered for the plaintiff, the finding upon such special inter-
rogatory is not necessarily inconsistent with, and does not control, the general
verdict rendered, and particularly so where the jury, as in this case, appreciated
the issuable facts involved in the general verdict, by requesting of the trial
court, after retiring, further instructions,

Opinion filed April 1, 1919, Appellant’s petition for rehearing denied April 11,
1919,

Action for personal injuries, District Court, Stutsman County,
Nuessle, J. .

From order and judgment granted notwithstanding the verdict in
favor of plaintiff, plaintiff appeals,

Reversed.

Knauf ¢ Knauf (John A. J orgenson, of counsel), for appellant.

The true test of the engineer’s duty is involved in the question
whether he has reasonable ground to believe, with all the knowledge of
the surroundings which due diligence requires of him, that the life
of a fellow man is in Peril, and that the danger to his person can only
be averteq by stopping or reducing the speed of the train. Whart.
Neg. § 301; Tanner v. Louisville & N. R. Co. 60 Ala. 640; Needham
¥ San Francisco S. J. R. Co. 37 Cal. 409,

When intestate acted like a drunken man, and made no effort to
leﬂ?'e the trestle, the engineer should have stopped the train, 2 Wood,
Railway Ly, 1268, and note 1; Kenyon v. New York C. & H. R. R.
Co. 5 Hun, 481; Sheridan v, Brooklyn City & N. R. Co. 36 N. Y.
39, 93 Am. Dee. 490; Buel v. New York C. R. Co. 31 N. Y. 314,
88 Am. Dee, 271; Galena & C. U. R. Co. v. Yarwood, 17 Il 509;
Whart. Neg. § 304; Clark v. W. & W. R. Co. 14 L.R.A. 749.

N(?twithstanding the previous negligence of the plaintiff, if, at
th"‘ time the injury was done, it might have been avoided by the ex-
€rcise of reasonable care and prudence on the part of the defendant,
a1 action will lie for damage. This doctrine was subsequently approved
1 Saulter v. New York & W. S, §. Co, 88 N. C. 123, 43 Am. Rep.
738 Turrentine v, Richmond & D. R. Co. 92 N. C. 638; Roberts v.
.RlchmOnd &D. R. Co. 88 N. C. 660; Meredith v. Cranbery Coal &
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. €o. 99 N. C. 576; Farmer v. Wilmington & W. R. Co. 99 N. C.
564; Bullock v. Wilmington & W. R. Co. 105 N. C. 180; Wilson v.
Norfolk & S. R. Co. 90 N. C. 69; Carlton v. Wilmington & W. R.
Co. 104 N. C. 365; Randall v. Richmond & D. R. Co. 104 N. C.
410; Pickett v. W. & W. R. Co. 30 LR.A. 257.

The jury did not find on all of the issuable facts involved under
the pleadings and in the evidence in the case, and therefore the spe-
cial findings as to whether the conductor knew the plaintiff was actually
partially over the rail of the track does not govern the general verdict.
McDermott v. Higby, 23 Cal. 489; Bank v. Peck, 8 Kan. 665; Freed-
man v. New York, N. H. & H. R. Co. 71 Atl. 900; Baker V. New
York, N. H. & H. R. Co. 101 Fed. 545; Kungan v. Foster, 102 N. E.
103; Pint v. Bauer, 16 N. W. 425; Lane v. Lenfest, 42 N. W. 85.

Lee Combs, S. E. Ellsworth, and John L. Erdall, for respondent.

“A complaint in an action to recover damages for negligence must
state the act of negligence complained of, and the plaintiff must
recover, if at all, upon the particular act of negligence stated in the
complaint.” Hall v. Northern P. R. Co. 16 N. D. 60, 111 N. w.
609. ‘

Where plaintiff in his complaint alleges merely specific acts of
negligence on defendant’s part, he will be restricted in the trial to
proof of such acts. Gast v. Northern P. R. Co. 28 N. D. 118, 147
N. W. 793; 14 Enc. PL & Pr. 342; 29 Cyc. 584; Hart v. Northern
P. Co. 116 C. C. A. 12, 196 Fed. 181.

“\Vilful negligence is not simply greater negligence than that of
injured party, nor does it necessarily include the element of malice or
an actual intent to injure another; but it is a reckless disregard of the
safety of the person or property of another by failing, after dis-
?ovcring the peril, to exercise ordinary care to prevent the impending
injury. Anderson v. Minneapolis, St. P. & S. Ste. M. R. Co. 103
Minn. 224, 114 N. W. 1123; Alger Smith & Co. v. Duluth-Superior
Traction Co. 93 Minn. 314, 101 N. W. 298; St. Louis & S. F. R. Co.
v. Summers, 97 C. C. A. 328, 173 Fed. 358.

The liability of defendant does not arise ‘“unless defendant’s servants
aCtljally knew of decedent’s peril and thereafter failed to exercise
ordinary care to avoid injuring him.” Anderson v. Minneapolis, St.
P. & S. Ste. M. R. Co. supra; Fonda v. St. Paul City R. Co. T1
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Minn. 450, 74 N. W. 166; Lando v. Chicago, St. P. M. & O. R. Co.
81 Minn. 279, 83 N. W. 1089 ; Olson v. Northern P. R. Co. 87 N. W.
843, 94 Minn. 258; Oklahoma City R. Co. v. Barkett (Okla.) 118
Pac. 350; Dahmer v. Northern P. R. Co. (Mont.) 136 Pac. 1059.

The railway company or the property owner, as the case may
be, must refrain from injuring the trespasser only after, and not before,
he has knowledge of his perilous situation. Hope v. Great Northern
R. Co. 19 N. D. 488, 122 N. W. 997; Acton v. Fargo & M. Street
R. Co. 20 N. D. 434, 129 N. W. 225; Costello v. Farmer’s Bank,
3¢ N. D. 131; Bostwick v. R. Co. 2 N. D. 440,

“Where the special findings establish that plaintiff’s injuries re-
sulted from one of the ordinary risks which he had assumed when
he entered into defendant's employ, it was the duty of the court to set
aside the general verdict in his favor and render judgment for the
defendant.” Metz v. Missouri P. R. Co. (Kan.) 135 Pac. 578.
See also: Felton v. C. R. L P. R. Co. (Iowa) 29 N. W. 618; Col-
well v. Parker (Kan.) 105 Pac. 524; Fairbanks v. Cincinnati R. Co.
66 Fed. 471; Plyler v. Pac. Portland Cement Co. (Cal.) 92 Pac.
56; Vogt v. Honstain, 85 Minn. 160, 88 N. W. 443; Roe v. Winston,
86 Minn. 77, 90 N. W. 122; Lando v. Chicago, St. P. M. & O. R.
CCT- 81 Minn. 279, 83 N. W. 1089; Olson v. Northern P. R. Co. 84
Minn, 258, 87 N. W. 843; Lathrop v. Fargo, M. Street R. Co. 23
N. D. 246; Welch v. Fargo & M. Street R. Co. 24 N. D. 463;

Oakland v, Nelson, 28 N. D. 456; Swallow v. First State Bank, 35
N. D. 608, - : . : -

BRONSON,
court the
thereafter

J. This is an action for personal injuries. In the trial
Plaintiff recovered a verdict of $17,000. Upon motion made
» judgment was granted non obslante. The plaintiff has
appealed from the order and judgment so made therefor.

.9" June 23, 1915, the plaintiff, while in an intoxicated con-
dition anq while prostrate upon the railroad tracks in the yards of
the defendant gt Wilton, North Dakota, was run over and injured by
the train of the defendant, thereby occasioning the loss of his left
% and the major portion of his right hand. The plaintiff at the
time wag 5 trespasser and manifestly guilty of contributory negligence.
There i evidence in the record that at the time the plaintiff, while



174 42 NORTH DAKOTA REPORTS

either in a drunken stupor or asleep, was lying prostrate under some
cars on the house track of the defendant, either between or beside
the rails, or thereupon or partly so; that the conductor of the de-
fendant was notified of the perilous position of the plaintiff, but, dis-
regarding such notice, he signaled the train to proceed, whereby the
plaintiff was injured as alleged.

Upon the pleadings and the evidence there is involved only the
consideration and application of the “last clear chance” doctrine.
Under this doctrine, as announced in Dubs v. Northern P. R. Co. re-
cently decided, ante, 124, 171 N. W. 888, wilful negligence is the failure
to use reasonable care after discovering a person to be in a place of peril.

To the jury there was submitted a special interrogatory as follows:
“Did the defendant’s conductor Eggleston know that the plaintiff was
prostrate upon the rail of the house track of the defendant company
at Wilton at the time he signaled the engineer to move the cars over
the place where plaintiff was lying

This interrogatory was answered, “No.”

The plaintiff contends that this interrogatory, so answered, is not
inconsistent with the general verdict rendered. In effect, he con-
tends that the general verdict is a finding upon every issuable fact
submitted under the pleadings not inconsistent with the special find-
ing; that there were other issuable facts presented upon the evidence:
and the pleadings for the application of the doctrine stated, upor
which the general verdict may be upheld and therefore the trial cour:
erred in its order.

The defendant contends, in effect, that the special finding of the
jury is a finding that the conductor did not know or did mnot hav:
notice of the fact that the plaintiff was in a position of peril. Tha.
in any event notice that a person was lying under some cars about t)
be moved is not notice that such person is in a drunken or helples!
condition. That therefore the special finding being inconsistent wit 1
the general verdict, it controls.

These contentions present the only questions requiring our cor -
sideration upon this appeal.

In addition to the special interrogatory heretofore stated, anothi :
special interrogatory was submitted to the jury as follows: “Did t! :
defendant’s servants exercise ordinary care to avoid injuring tl»
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plaintiff at said time and place after the conductor Eggleston became
aware that said plaintiff was lying under the cars?”

Under the instructions given, the jury were required to answer
this interrogatory only in the event that they answered the former in-
terrogatory in the affirmative.

These special interrogatories, accordingly, in accordance with the
instructions given, were submitted upon the theory that a negative
answer to the first interrogatory would imply a lack of knowledge of
Plaintif’s perilous position and therefore foreclose any application of
the principle of the “last clear chance” doctrine.

The jury, however, after retirement and some consideration of the
case, returned into open court for further instructions; then two
jurors stated that the jury did not understand about the questions.
The court then read to the jury a portion of the instructions rel-
ative to such interrogatories. The court then said:

“These two questions, gentlemen, are submitted to you so you may
evidence your findings on these two' particular matters, passing on the
evidence relative to these two particular questions in the manner I have
instructed you in the general instructions. Answer the questions, ‘yes’
or ‘no.’

“If you answer No. 1 ‘yes’ then it will be necessary for you to go

further and pass on the evidence relative to question No. 2, and answer
question No, 2 ‘yes' or ‘no,’ according as you find the facts under
these instructions. These questions, gentlemen, are to be answered
‘yed’ or ‘no’ according as you find the facts.”
_ A juror then said: “We understand that in the evidence here noth-
Ing is said about that man being on the rail. He was beside the track
under the car, Now if we answered that question as it reads there,
10w will that affect our decision in any way so as to give the defendant
any hold on our decision one way or the other?”

.The court then said: “I will answer your inquiry with reference to
this by modifying this question. I will modify the question, gentle-
men, in this respect: ‘Did the defendant’s conductor Eggleston know
that the plaintiff was prostrate upon the rail of the house track of the
defendant company at Wilton at the time he signaled the engineer to
move the cars over the place where the plaintiff was lying, or that the
Plaintiff wag lying under the cars in a position of danger?” In other
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words, gentlemen of the jury, I will add to the question there 2
clause, “Or that he was lying under the cars in a dangerous and
perilous condition #”

Then & juror said: “When the signal was given.”

The court then inquired of the defendant’s counsel whether there
was any objection. Then the counsel stated: “Certainly, we make
the objection to your Honor’s modification, as under the statute the
court has no power to amend the question.”

Then followed :

The Court: Very well, gentlemen, the question will have to be
answered as it is submitted.

Juror: In case the question was answered “No,” would that re-
lieve the company from paying any damages ¢
© The Court: I can’t answer that. Very well, gentlemen, you will
have to retire. Remember, gentlemen, the question will be submitted
to you as it was originally submitted to you.

During these proceedings the entire jury were present. From these
proceedings and the record it is evident that a negative answer to the
first question did not foreclose an affirmative answer to the second ques-
tion. By the instructions the jury were directly precluded from an-
swering the second question. The first question required the jury
to find knowledge of plaintiff’s position of peril “wpon the rail of the
house track;”’ the second question required the jury to find knowl-
cdge of such position, “lying under the cars.” The questions pro-
pounded by the jurors showed that they comprehended the evidence
and the issues. There is evidence in the record that the position of
the plaintiff was lying under the cars, and not prostrate upon the rail.
The two questions so submitted were not consistent. The jury very
cvidently appreciated the inconsistency. Properly they asked the
court concerning the same. Although the objection made by defend-
aut’s counsel to the modification of the first question was good for the
reason that it would create a double or disjunctive question, neverthe-
loss, no effort was made to assist the court to clear up this incon
sistency by defendant’s counsel. Such counsel apparently had framed,
and di.d ask that these special questions be submitted to the jury. '

If it was then desired to interpret by special questions the general
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verdiet about to be rendered, a special question could then have been
framed and submitted that would have covered any question that
might arise upon the record herein concerning the application of the last
clear chance doctrine. There is evidence in the record which would
justify the finding of the jury that the plaintiff was in a position of
peril under the cars, and that the conductor had notice thereof in time
to have avoided the injuries by the exercise of reasonable care. The
finding made by the jury upon the special interrogatory submitted is
Dot necessarily inconsistent with such finding that the jury might make
upon a special interrogatory covering the precise matter indicated. The
majority of this court are mot clearly satisfied that the jury, through
the general verdict rendered, answered the issuable question presented
by the evidence, whether the conductor had notice of the position of
peril of the plaintiff under defendant’s cars, and that therefore a new
trial should be had to the end that the finding of the jury may be free
from doubt upon the issues presented and considered herein. The
fnajority also deem it proper to suggest that, upon the new trial, spec-
ial interrogatories should be submitted to the jury upon the controlling
(uestions of fact arising under the last clear chance doctrine. See
Dubs v. Northern P. R. Co ante, 124, 171 N. W. 888.
) The contention of the defendant that motice given that a person
18 lying under some cars about to be moved is not notice that such
Pel';son is in a drunken and helpless condition and therefore, in a
position of peril, is without merit. It involves the assumption that
f“Ch person, a trespasser, is possessed of his ordinary faculties, and
I the exercise of them will take himself from the place of peril.
Whether the defendant, in such case, has the right to so assume is
& question of reasonable care, and this is a question of fact for the
Jury in any event in this case, 2 Thomp. Neg. §§ 1736 and 1737.
.Fl‘om the foregoing considerations, it therefore follows that the
tr{al court erred. It is ordered accordingly that the judgment of the
trial court be reversed, and a new trial granted, with costs of this
8ppeal to the appellant.

Grace, J. T concur in the result.
42 N, D—12.
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ALLIANCE HAIL ASSOCIATION OF NORTH DAKOTA, 2
Corporation, Appellant, v. J. T. LYNCH, Respondent.

(171 N. W. 859.)

Appeal — petty cases.
1. In this petty case there is mo good reason for an appesl to the supreme
court.
Insurance, note given for insurance premium = effect of nondelivery of
policy.
2. In an action on & note for a hail insurance premium, findings of the trial
court that the policy was never delivered are found to be sustained by the evi-
dence. .

Opinion filed March 5, 1919. Rehearing denied April 12, 1919.

Appeal from the District Court of McHenry County, Honorable
A. G. Burr, Judge.

Affirmed.

C. S. Buck, for appellant.

The presumption is that the defendant did receive the policy, and
after the lapse of nearly six years he cannot now be heard to deny it.
16 Cye. 759.

The policy was not the insurance, but only an incident in connection
with it. 19 Cye. 594

D. J. 0’Connell, for respondent.

(Quoting from the memorandum opinion of the district court.)

The general rule is that no one becomes a member of a mutual hail
insurance company unless he receives his policy. There is no distinec-
tion between mutual hail and mutual fire insurance companies, and

this is the rule in the latter. Russell v. Mut. Fire Ins. Co. 45 N. W.
356.

Rosinsor, J. This is a suit to recover from defendant on a prom-
issory note for $60, and an assessment, $15. As it appears, and as the
trial court found, the note was given for an insurance policy that was
never issued. The note was made in June, 1911, due October 1, 1911,
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and this action was commenced in September, 1917, as the note was
about to outlaw. On the trial plaintiff was unable to produce in evi-
dence either the original policy of insurance or a copy of the same. In
lien thereof it offered exhibit 5-a document purporting to be a copy
of an insurance policy, made from the application, and not from the
policy. Of course it was not evidence. Mr. Boise, secretary of the
company, testified that the practice of the company was to mail a
policy to the insured, but aside from the custom he did not know that
the policy had been mailed to defendant; but the defendant testified
positively that he had never received from the company any insurance
policy.

Counsel for plaintiff seek to discredit his testimony because of the
fact that he never notified the company that he had not received the
policy. But with greater force we may ask the questions: Why did not
the company bring suit on the note before it was about to outlaw ?
Why did they not sooner insist on payment? Why did they not mail
the policy by registered mail? Why did they not put in evidence one or
a half dozen carbon copies of letters in regard to payment within one,
two, or three years after the note became due? On the whole, the
findings of the trial court are well sustained by the preponderance

?f evidence. In such a case, as in every petty and dubious case, there
13 no good reason for appeal.
Judgment affirmed.

Gracg, J. I concur in the result.

FRANK YUHA, Respondent, . MINNEAPOLIS, ST. PAUL, &
SAULT STE. MARIE RAILWAY COMPANY, Appellant.

(171 N. W. 851.)

Oamages — negligence — master and servant.
In an action brought by the plaintiff against the defendant to recover damages

djm‘% excessiveness of verdicts in actions for personsl injuries other thaw
th, see comprehensive note in L.R.A.1915F, 30.
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for carelessness and negligence of defendant in the construction and operation
of a certain coal shed, and the failure to maintain the same in a reasonably
safe condition so as to protect the plaintiff, its employee, while in the discharge
of his duties, the jury returned a verdict in plaintifi’s favor and against the
defendant for $3,600. Held that the verdict is not excessive and is supported
by the evidence.

Opinion filed November 23, 1918. Rehearing denied April 15, 1919,

Appeal from judgment and order of District Court of Divide County,
North Dakota, Honorable K. E. Leighton, Judge.

Affirmed.

Greene & Stenersen and John L. Erdall (Alfred H. Bright, of
counsel), for appellant.

There is no presumption of negligence on the part of the employer
because of the happening of some injury to some of his employees.

The burden is on the employee, in an action to recover for such an
injury, to prove ncgligence. Warren v. Harlan & H. Corp. Del. 84
Atl. 215; Campbell v. Southern P. R. Co. 21 Cal. App. 175, 131 Pac.
80; Brymer v. Southern P. R. Co. 90 Cal. 496, 27 Pac. 371; Betts
Co. v. Hancock, 139 Ga. 198; Root v. Cudahy Packing Co. 88 Kan.
413, 129 Pac. 147; Pellerin v. International Paper Co. 96 Me. 388;
Klebe v. Parker Distilling Co. 207 Mo. 480, 13 L.R.A.(N.S.) 140;
Gleason v. Missouri River Power Co. 46 Mont. 395, 128 Pac. 586;
Marceau v. Rutland R. Co. 211 N. Y. 203 ; Stearns v. Ontario Spinnin }
Co. 184 Pa. 519, 39 L.R.A. 842, 63 Am. St. Rep. 807.

It is not enough for the plaintiff to show that he was injured, and th: t
there is a suspicion, or even a fair inference that defendant has bee 1
negligent ; but he must give evidence of some specific act of negligen: :
on the part of the defendant. Longgrove v. London & R. Co. 16 ¢ .
B. N. 8. 692; 4 Thomp. Neg. §§ 3767, 3865; Lane v. R. Co. 64 Ka .
755, 78 Pac. 626; Armour & Co. v. Russell (C. C. A.) 144 Fed. 61 ,
6 L.R.A.(N.S.) 603, 604, and see extended note pp. 602-609.

Defendant is bound to furnish place to work that is reasonably sz :
only. Streeter v. West Wheeled Scraper Co. 250 IIl. 244, Ann. C .
1913C, 204; 4 Thomp. Neg. § 3774.

The duty of reasonable care does not extend to such care as v
reduce the liability of accident to the minimum, J ungnitz v. Michig
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Malleable Iron Co. 105 Mich. 270, 63 N. W. 296; Stiller v. Bohn
Mfg. Co. 80 Minn, 1, 82 N. W. 982; Wood, Mast. & S. § 331; Bailey,
Mast. & 8. § 57; 26 Cye. 1106-1108; 3 Elliott, Railroads, § 1274.

The assumption of risk may be free from any suggestion of fault or
negligence on the part of the employee. Seaboard Air Line R. Co. v.
Horton, 233 U. 8. 504, 509, 58 L. ed. 1070, 1071; Choctaw, O. & G.
R. Co. v. McDade, 191 U. S. 64, 68, 48 L. ed. 96, 100, 24 Sup. Ct.
Rep. 24, 15 Am. Neg. Rep. 230; Schlemmer v. Buffalo, R. & P. R.
Co. 220 U. 8. 590, 596, 55 L. ed. 596, 600, 31 Sup. Ct. Rep. 561;
Texas & P. R. Co. v. Harvey, 228 U. 8. 319, 321, 57 L. ed. $52,
855, 83 Sup. Ct. Rep. 518; Gila Valley G. & N. R. Co. v. Hall, 232
U. 8. 94,102, 58 L. ed. 521, 524, 34 Sup. Ct. Rep. 229 ; and cases cited.
O'Malley v. Boston Gaslight Co. 47 L.R.A. 161; Streeter v. Western
Wheeled Seraper Co. 250 1. 244, Ann, Cas. 1913C, 204.

Plaintiff knew the very danger that he complained of as constituting
the negligence of the defendant, and it must be held as a matter of law
that he assumed the risk. American Bridge Co. v. Valente (Del.) 73
Atl. 400; Elmer v. Mutual S. S. Co. 114 Minn. 257, 130 N. W. 1104;
Ragon v. Toledo ete. R. Co. 97 Mich. 265, 56 N. W. 612; La Pierre
v. Chicago, G. T. R. Co. 99 Mich. 212, 58 N. W. 60.

Geo. P. Homnes, for respondent.

It is the province of the jury to note the special circumstances and
surroundings of each particular case, and then say whether the conduct
of the parties in that case was such as would be expected of reasonable
prudent men. 18 R. C. L. § 61, p. 547.

The master and servant do not stand upon the same footing, the
mere fact that a servant knows the defects of premises does not neces-
s‘_“i]y charge him with contributory negligence, or the assumption of
Tisks growing out of these defects. Wuotilla v. Duluth Lumber Co.
3N W, 553; Union P. R. Co. v. O’'Brien, 161 U. S. 451, 40 L.
‘;*:- Zgﬁ, 16 Sup. Ct. Rep. 618; Cleveland R. R. Co. v. Keary, 3 Ohio
ot. 201,

‘Tlle law, having consideration for the weakness of human nature,
will not require of a person placed in circumstances of sudden danger,
confusion, or excitement that deliberate forethought to be expected
under other circumstances. Buswell, Personal Injuries, § 142, p.
%56; Fero v. Buffalo & State Line R. Co. 22 N. Y. 209; Ernst v.

‘ -




182 42 NORTH DAKOTA REPORTS

TIudson River R. Co. 24 How. Pr. 97; Cook v. New York C. R. Co. 3
Keyes, 476; McBrath v. Hudson River R. Co. 32 Barb. 144; Haas
v. Chicago, M. & St. P. R. Co. 90 Towa, 259; Kane v. Northern C.
R. Co. 128 U. 8. 91.

Grace, J. Appeal from the judgment and order overruling the
motion of the defendant for judgment in said action notwithstanding
the verdict or for a new trial.

The action is one brought by the plaintiff against the defendant to
recover damages for the alleged carelessness and negligence of the de-
fendant by reason of which the plaintiff received certain injuries to
his person. On the 1st day of January, 1917, the plaintiff was in the
employ of the defendant and was in charge of the defendant’s coal
shed at the village of Fortuna, North Dakota. The coal shed was &
place where the defendant’s engines, or some of them, received coal.
It was plaintif’s duty to &11 the coal buckets and coal the engines and
seo that the coal buckets were kept glled. Plaintiff worked on the
second floor of the coal shed, which was so constructed that there were
two openings for the operation of the derrick in hoisting and lifting
the large buckets of coal. Between the two openings there was & plank
walk 23 feet in width. When this walk was originally constructed it
was 10 inches wider, a 10-inch plank having been removed, thus narrow-
ing the walk to 2% feet. The railroad track extended east and west
through Fortuna. The coal shed is located in Fortuna, immediately
north of the main railroad track. The coal shed is 30 feet long by 18 feet
wide. It is open on the south side. There is a first and second floor in the
coal shed. There are two openings in the second floor which are located
toward the center of the building. One of the openings is on the south
side of the shed, and in this opening the derrick or crane works and
lifts the buckets of coal through the second opening, which is located
immediately north of the opening to which we have referred. Between
these two openings, on the second floor, is a narrow walk of 23 feet.
As above stated, to the east and west of these openings is the second
floor, upon which the buckets are placed when filled with coal for the
purpose of coaling the engines. On the upper floor there is room for
onl)" eight buckets; there are twelve buckets used. In coaling freight
engines the buckets from the lower floor are used, or quite often used, as
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the air from the engines furnishes power to elevate the loaded buckets
which are deposited in the engine to be coaled. Otherwise than this,
the derrick is operated by cranks which are turned by men. The pas-
senger engines are coaled by use of the derrick being operated by means
of a crank operated by men. The opening on the south side of the
second floor is about 9 feet, and the other opening north of it is about
9 or 10 feet, and, as the testimony shows, a little narrower the other
way. There is also a sidetrack to the north of the coal shed. Upon
this track, at times, there stand carloads of coal for use in coaling the
engines. Leading from the sidetrack to the coal shed is a small track
upon which a small car is operated. The small car is loaded with
coal from the car on the sidetrack and run into the coal shed, and the
buckets are filled, and as many of the buckets as may be are elevated
to the second floor to be in readiness for coaling the engines. To the
crane is attached a cable, and the bucket of coal is either elevated from
the lower floor to the most northerly opening and thence swung across
and deposited on the tender; or the buckets are coaled and swung across
and placed upon the floor on either side of the openings on the second
floor.  After the coal is deposited on the tender, the crane swings back
to its original position. In coaling the engines, the bucket and boom
are oftentimes pushed by the plaintiff and the fireman. The distance
from the upper floor to the lower is 9 feet 3 inches.

On the 1st day of January, 1917, while in the performance of the
duties of his employment in coaling an engine, the plaintiff was blinded
by coal smoke and steam from the engine driven into the shed by
strong wind, lost his footing on the walk on the second floor of the shed,
finfi fell to the floor, a distance of 9 feet 3 inches, thereby sustaining
Injuries to hig head, neck, side, and internally.

The defendant, in its answer, denies negligence on its part and
further pleads assumption of risk on part of the plaintiff. The amount
of damages claimed in the complaint was $7,500. The case was tried
to the jury on June 21, 1917, and a verdict for the plaintiff for $3,600
damages was returned by the jury. On November 1, 1917, the de-
fendant made 5 motion for a judgment notwithstanding the verdict or
for a new trial,—all of which was denied.

The defendant, in its appeal, relies upon six assignments of error
and also upon the claim that the evidence is insufficient to justify the
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verdict. The trial court sustained the plaintiff’s objection to the ques-
tion asked of the defendant’s witness, Michael Donovan, which question
was as follows:

“Q. Will you state whetlier or not the equipment and the plan of
the coal shed at Fortuna is of the usual, ordinary character used for the
purpose of coaling engines ¢’

We are of the opinion it was no error in excluding the answer to
such question, for the reason that the question and answer were im-
material. One of the main questions in this case is, whether or not
the employer had used ordinary care to provide a reasonably safe place
for the servant in which to perform his duties. How other coal sheds
were constructed, or what they contained, or whether the plan of the coal
shed at Fortuna and the cquipment therein was of the usual and ordi-
nary character, or corresponding in plan and equipment with other
sheds, it scems to us, was immaterial, and the answer to the question
above sct forth was, by the trial court, properly excluded.

The second question to which the answer was excluded by the court,
asked of the same witness, is as follows:

“Q. From your knowledge and experience, would it be practicable
or advisable to encircle that deck where the derrick is with railing of
any sort ¢’

And the further question, as follows:

“Q. From your knowledge and experience of such appliances, would
it be practicable to operate the apparatus for hoisting this coal success:
fully or pioperly if the platform from which this derrick swings were
railed in ?”

Objcetion having been made to each of these questions by the plain-
tiff, the witness was, by the court, not permitted to answer, -and we
think properly so, for answers to such questions could have Dbeen only
a conclusion of the witness.

The defendant’s fourth assignment of error relates to the overruling
of the defendant’s motion made at the close of all the testimony, for
dirccted verdict on the ground that the evidence on the part of the
defendant and as a whole fails to show any negligence on the part of the
defendant as responsible for or contributing to the injuries gustained
?y the P]aintiﬂ, and for the further reason that the risk of dangers,
if any existed, in the occupation in which the plaintiff was employed, was
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assumed by the plaintiff. We are of the opinion that the court prop-
erly overruled such motion. It also properly overruled defendant’s mo-
tion for judgment notwithstanding the verdict for a new trial. We are
of the opinion that the evidence is sufficient to justify and sustain the
verdict of the jury; that the verdict is not against the law, and was not
contrary to the instructions of the court.

The question of negligence was one for the jury. If there was any
negligence on the part of the defendant and there was competent evi-
dence on the part of the plaintiff to show such negligence, the verdict
should be sustained. Plaintiff testified to several changes which had
been made in the coal shed since its construction, the most important of
which was the removal of a 10-inch plank from the floor between the
openings on either side. After the removal of the 10-inch plank there
remained, between the two openings, but a narrow walk of 2} feet along
either side of which there was no railing of any kind or character. In
view of the extreme narrowness of the walk between the openings,
and the distance from the second floor to the first, and the failure to
have any method to protect the plaintiff while using such narrow
walk in the discharge of his duties, this court cannot say, as a matter
of law, that defendant used ordinary care to provide a safe place for its
servant, the plaintiff, in which to work; nor that the defendant, as a
matter of law, was wholly free from negligence. The jury had all the
testimony before it in regard to the narrow walk between the openings,
the distance from the second floor to the first floor, and the fact that
there was no guard or rail along said walk on either side. All this.
testimony tended to show negligence on the part of the defendant and
failure to use ordinary care to provide a safe place for plaintiff in
which to work. The jury, after considering all this testimony, rendered
a verdict in plaintif’s favor, thus holding that the defendant was guilty
?f negligence. In view of the narrowness of the walk between the open-
'ngs and the long distance from the second floor to the first floor, and
the fact that there wag no guard or rail of any kind to protect plaintiff,
e think the verdict finds sufficient support in the evidence. Whether
lf Was possible for the defendant to place a rail or guard along either
8ide of said walk was g question of fact for the jury. Plaintiff claimed
there could have been a railing, if constructed at an angle just the same
a8 the boom. The defendant contends a railing constructed at an angle

‘
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as suggested by the plaintiff would render the narrow passageway be-
tween the two openings wholly useless and impassable. As we view the
matter, these and kindred questions relating to negligence were all for
the jury, and were by it determined in plaintiff’s favor, and the de-
fendant held to be negligent.

We are further of the opinion that the jury was justified in con-
sidering all the facts which were introduced in evidence which in any
way tended to show negligence on the part of the defendant, including
the failure to use ordinary care to provide a safe place for plaintiff in
which to work, and that the court, by an instruction of law, could not
take such facts from the jury. If the coal shed, at the time of the coal-
ing of the engine, was filled with smoke and steam escaping from the
engine, thus increasing plaintiff’s danger of personal safety, and making
it more difficult for him to find his way, or if the coal smoke overcame
plaintiff, it must be apparent that this condition added to plaintiff’s
danger, and the jury was at liberty to consider such facts even if the
court, by an instruction of law, had withdrawn such fact from the
jury. If the facts were such as had direct relation to the accident
and were such as were dircetly connected with the question of negli-
gence of the defendant, they are to be considered by the jury. The
jury are the exclusive judges of all facts which have any bearing or
relation to the issues involved in the trial, and the court cannot, by an
instruction of law, withdraw such facts from consideration by the
jury except where they in no way have any relevancy to the issues in-
volved. We do not think the court intended to do this when it gave
the following instruction: “You are further instructed that the fact
that large quantities of smoke and steam escaping from the engine on
this occasion does not, in itself, constitute negligence.”

Tt is true that the escaping of large quantities of smoke and steam
from the engine on this occasion does not, of itself, constitute negli-
gence. If, however, the large quantities of smoke and steam from the
engine found its way into the coal shed, as the testimony shows it did,
and of such density that it overcame plaintiff and he fell from the place
where he was working, it is a matter which has a direct tendency to
prove negligence on the part of the defendant, and was a question of
fact exclusively for the jury.

The testimony shows that the upright which carried the boom and
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derrick was slightly out of plumb, and that an iron guard which had
once covered one of the cogwheels of the hoisting machinery was mis-
sing. There is no direct testimony that any of plaintiff’s injuries were
caused by coming in contact with this uncovered cogwheel, or that if
the cogwheel had been covered, the injuries received might have been
less serions. We think, however, it was a question of fact exclusively
for the jury, whether or not the uncovered cogwheel contributed, in any
degree, to plaintiff’s injury. Such facts also might be pertinent as
tending to show defendant’s want of ordinary care in providing a rea-
sonably safe place for the plaintiff in which to work.

Defendant places very much reliance upon that part of its defense
which relates to the assumption of risk by the plaintiff. In this defense
we really believe that defendant must fail. If the injuries which !
Plaintiff received were the result of defendant’s negligence, the defense ’ i
of the assumption of risk by the plaintiff could have but little, if any, |
force. The jury, by their verdict, must have fonnd that defendant was i
negligent. It is true the plaintiff had been in the employ of the defend-
ant for several years as section foreman prior to the time he was placed
in charge of the coal shed at Fortuna. He had been in charge of the
coal shed from four or five months prior to the time he received the
injuries. He knew the character of the construction of the coal shed
at Crosby and had seen others of like kind, but that is largely imma-
terial Plaintiff was, of course, in a general way familiar with the con-
struction of the coal shed at Fortuna. The narrow walk between the
openings in the shed at Fortuna was materially different than the
one at Crosby, or those which plaintiff had seen, in that it was narrower
Py 10 inches, The narrowing of this walk between the two openings
In the shed at Fortuna might greatly increase the danger of plaintiff’s
Personal safety without him being conscious or aware of the increase of
dan.ger, and he might not know and appreciate the increased risk re-
sulting from the materia] narrowing of the walk between the openings.
He had o right to assume that the master would not reduce the width
of the walk between the openings to such an extent that, under any
condition that might arise, such reduction of the width of the walk
would endanger or imperil plaintiff’s personal safety. If the dangor
were greatly increased, it cannot, as a matter of law, be said to have
%0 80 obvious that the plaintiff was bound to know and appreciate

"— -
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it. The plaintiff was not bound to know and appreciate every danger
that might exist by reason of the improper construction or remodeling
of the coal shed, nor the dangers to which he might be exposed under
cvery condition that might possibly arise. He was not bound to know
and appreciate that a condition would arise whereby the shed would
be filled with smoke, gas, and steam which would cause the plaintiff to
become unconscious and fall as he did, and was thereby injured, as the
testimony shows.

If the master fails to use ordinary care and reasonable diligence in
providing a safe place for the servant in which to perform his duties,
or fails to use due diligenco in informing himself whether or not the
place where the servant is to perform his duties is safe; or, if the master
permits the place in which the servant is performing his duties to be-
come unsafe temporarily or permanently by causes which are under
the master’s control, such as in this case permitting his engines to emit
large quantities of smoke, gas, and steam in close proximity to the
place where the servant is performing his duties, in such manner that
the shed was filled with smoke and steam thus subjecting the plaintiff
to a danger which, by the use of ordinary intelligence, he could not
have anticipated, the master, we think as the jury has found, would
be negligent. Under such circumstances it could hardly be claimed
the plaintiff assumed the risk and increased danger, nor that the dan-
ger was so obvious that the plaintiff should have known it, nor that it
was an incident of his employment. The jury are the exclusive judge:
of the question of the assumption of risk. They have found in favor of
the plaintiff and we think properly so.

We have examined with care the authorities cited by the defendant i1
support of the defense of the assumption of risk, including Ragon v
Toledo, A. A. & N. M. R. Co. 97 Mich. 265, 37 Am. St. Rep. 336, 5
N. W. 612. We would like to discuss each of the cases at length. T
do so would make this opinion unnecessarily long. We do not thin
the cases are parallel with the case at bar. They are such cases, hov
ever, as tend to support the doctrine of assumption of risk. We fee
however, that the conclusion arrived at in the case at bar is legal
sound. In the Ragon Case cited by the appellant, the honorable Cou
in the gyllabus, said: “Plaintiff, while attending in the daytime
uncoupling a moving freight car from the engine in order that the ¢
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might be left on a sidetrack, was injured by reason of stepping into an
unfilled space between the ties near the rail from 2 to 4 inches deep
caused by failure to ballast the sidetrack the whole width. The side-
track had been in that condition during the time of plaintifP’s em-
ployment, and he had passed the place of injury frequently in the dis-
charge of his duties, but testified that he supposed the track was smooth.
And it is held that there was a failure to show negligence on the part
of the defendant; that the plaintiff was or ought to have been familiar
with the sidetrack, and if he was not, common prudence dictated that
he should not venture between the moving car and engine without first
looking under the car to examine the character of the roadbed, dll of
uwhich defendant had a right to expect of him.”

The following language is also found in the opinion: “Self-preserva-
tion should have prompted him to look at this track to see whether it
was in such condition as to warrant his going between a moving train
and engine, though he had never seen the road before.”

The court in the case, in effect, said the plaintiff should not recover
because he ought to have been familiar with the sidetrack, and that
if he were not familiar with the sidetrack he should have looked under
the car to examine the character of the roadbed before stepping between
the car and the engine,—all of which the defendant had a right to
expect of him, and that if he did not do any of these things, he should
then have invoked the law of self-preservation, which should have
Prompted him to look at the track to see if it were in such condition as
to warrant his going between the moving train and engine though he
bad never seen the track before. That is surely the placing of very
extensive duties on the brakeman in addition to the great number of
duties which he has to perform, to do the actual work for which he is
employed, and we cannot agree with the principle as thus so broadly
stated. The injury, in the case we are discussing, might have occurred
at any other sidetrack of the defendant over which the plaintiff passed
in 'the discharge of his duties on his entire trip. The adoption of that
Principle, as we view it, would hold the brakeman to be thoroughly
fﬂn.liliar with all of the sidetrack as well as of the main roadbed over
which his trip or trips extended or his employment called him, no mat-
ter what the length might be. He must not only be generally familiar
with the condition of the tracks, but he must know, or be held to know,

¥—
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of every defect in the sidetracks or on the main track, or upon any part
of the railway system where his duties might call him; or, in the event
ot his not being thoroughly familiar with all of the side or main track
over which his trips extend, before he couples or uncouples a train
from an engine or stepping between two cars to couple them, he must
stoop down, make a thorough examination of the ground before stepping
in to make the coupling. If he would do all the things, as we view the
matter, he would be a man who would have a full realization of the
principle of assumption of risk, but we believe he would be a decidedly
poor brakeman. We must not forget that we are living in the present,
—the age of electricity and of steam ; that freight trains to-day are often
between half a mile and a mile long; that employees of railways must
use practically all of the time while they are on duty to perform the
actual work and duties for which they are employed. It would, we
believe, be impossible and at least impracticable for them, in the execu-
tion of their duties, to first examine each and every appliance or road
bed which they use in the performance of their duties to determine if
there be any defect in the same before they executed their duty. As we
view it, under such rule, a brakeman who, in the execution of his duties,
is on the top of a freight car and wishes to descend to perform some
other duty, would, before descending, be required to examine the
ladder and each rung thereof to determine if the same were in proper
condition; for, under such rule, if he did not do so and one of the
rungs were deficient and broke under his weight, and he fell to the
ground and became injured by a train passing over his foot or some part
of his body, he could not recover because he should have examined thc
ladder before descending. If he were going to set a brake, he shoulc
examine the brake and brake wheels, and see that it was not deficient
for if he should take hold of the wheel with which the brake is set anc
tl.ll'n it with a view of setting the brake, and the wheel or brake shoul«
give away and he fall between the cars and be injured, he could no
recover because he had mnot examined the brake for defects. So i
would be, it seems to us, in the performance of every duty, accordin

to .such rule. We feel we cannot agree that such is the correct rule

tv:;;hhﬁﬁzﬂzltlc:o t(; railways, we believe it to be the correct rule of la-

t to be the duty of the master to keep his appliances i
proper condition for the use for which they are intended. It is, w
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believe, his duty to keep his roadbeds, both on the main track and
sidetracks, in proper condition. If he does not do so, it is an act of
negligence on his part.  Why, then, should an employee suffer for the
negligence of the master? If the hole had not been in the sidetrack

This is exclusively a duty of the master. It is the exclusive duty of
the master not only to maintain his roadbeds, but all other appliances,
in proper condition so that the brakeman or other employee could per-
form his respective duties with ful] reliance that all the appliances,
including the roadbeds, are in no way defective. The master must use
ordinary care to provide a safe place for the employee in which to work,
1f the master does not do so and the employee is injured, the proximate
cause of the injury is the master’s negligence, and he cannot, it seems
to us, evade hig liability by relying on the doctrine of assumption of
risk and compel another to bear the burden of the master’s own negli-
gence.  The rule in the Ragon Case is effective in Michigan, but is
stated too broadly to be followed in this state, and it is valuable to us
wostly in its educationa] character. Space forbids a detailed analysis
of all the other caseg cited by appellant.

We think the more correct rule, stated concisely, and more in har-
Mmony with the spirit of our statute, is that where assumption of risk
18 pleaded ag g defense,' and if there be merit in such defense, it is in
cases where the servant hag been shown to have actual knowledge of

such case, it can be readily understood that it ig not the business of the
Servant to order the master to make the repairs. He has no power to
do 80. The servant could report to the master the need of repairs,

© servant ig compelled to earn his living and support himself and
family, He mugt earn his daily bread in the sweat of his brow; he
must labor. He hag perhaps a wife and children at home whose de-
Mands for food and clothing must be met. He must labor even if the
2PPliances are not safe, He i willing to yield his limb, even his life,
In Pel‘forming the duties of his employment, if need be, that those
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dependent on him may have the necessaries of life. The master i8
usually a person of greater intelligence than his servant. He has the
power, and it is his duty, to provide safe appliances for the gervant in
the performance of his duties; and it is his duty to use ordinary care
and due diligence to do so, and if he fail and the servant is injured,
the master should not be permitted to avoid the burden of his negli-
gence. The question of assumption of risk in this state is exclusively
a question of fact for the jury, and in this case the plaintiff received &
verdict in his favor thus entirely disposing of that and other questions
of fact.

The one remaining point is that of excessive damages. Upon a care-
ful examination of this question, we are convinced the damages are
not excessive, nor is there anything in the record to indicate they werd
founded upon passion or prejudice of the jury. Itistrue the physicians
in giving expert testimony did not state positively what length of time
would be required for the plaintiff to have permanent recovery from
his injury. This does not necessarily prevent the jury from taking into
consideration such question. The injuries which plaintiff received
were all described in the testimony. The injuries having been shown
by proper testimony and the character of such injuries having been
fully shown, the jury, in fixing damages, could determine from such
testimony the probability of the permanency of recovery and the time
plaintiff would be wholly or partly incapacitated. It is conceded that
plaintiff had an earning capacity at the time of the injury of at least
$55 or $60 per month. The jury, being the exclusive judges of all
the facts, fixed the plaintiff’s damages, including costs, at $3,668.60.
As a matter of law, we cannot say the same is excessive, and believe the
verdict of the jury should stand.

) The order appealed from overruling the motion of defendant for &
Ju.dgment in said action notwithstanding the verdict or for a mew
trial, and the judgment appealed from, are affirmed, with costs.

Birozerr and Rosinsox, JJ., concur in the result.

) CHeisTIANSON, J. (concurring specially). The principal points re-
lied upon by the defendant in this case are: (1) That there is no

evidence of negligence; (2) that in any event the plaintiff voluntarily
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assumed the risk of the injuries; and (3) that the damages awarded,
if any were assessable at all, are clearly excessive.

It is of course conceded by the defendant that the questions of
negligence and assumption of risk are for the jury in all cases where
the facts are controverted, or, if uncontroverted, are such that different
minds might reasonably come to different conclusions as to whether
the defendant was in fact negligent, or the plaintiff did assume the
risk of the injury involved in the suit. But defendant contends that
in this case only one inference can be reasonably drawn both as to
negligence and assumption of risk; that these inferences are both in
favor of the defendant, and that hence the court should have directed
a verdict in its favor. The evidence in this case is very close upon both
propositions, but I am not prepared to say that reasonable men might
Dot reasonably draw the inference from the evidence that the defendant
was negligent, and that the plaintiff did not assume the risk of the
injuries for which he secks to recover in this action. Hence, I cannot
Say as a matter of law either that the defendant was not negligent, or
that the plaintiff assumed the risk of the injury, Neither can I say
that the verdict is 8o excessive as to justify this court in interfering
with the trial court’s order denying a new trial. For these reasons I
concur in an affirmance of the judgment and the order appealed from.
I do not, however, concur in the discussion relative to the doctrine of
assumption of risk, and the eriticism of the decision of the supreme
court of Michigan in Ragon v. Toledo, A. A. & N. M. R. Co. 97 Mich.
265, 37 Am. St. Rep. 336, 56 N. W. 612, contained in the opinion
Prepared by Mr. Justice Grace, The doctrine of assumption of risk
has become firmly established as a part of the law of master and serv-
ant. Tt has been embodied in the statutory law of this state. See §
6107, Compiled Laws 1913, It is available as a defense under the -
Federal Employer’s Liability Act, except in cases where the carrier
has violated 5 statute enacted for the safety of the employees. Sce
Seaboard Air Line R, Co. v. Horton, 233 U. S. 492, 58 L. ed. 1062,
L.R.A.19150, 1, 34 Sup. Ct. Rep. 635, Ann. Cas. 1915B, 475, 8
N. C. C. A. 834; Tacobs v, Southern R. Co. 241 U. S. 229, 60 L. ed.
970, 36 Sup. Ct. Rep. 588; Baugham v. New York, P. & N. R. Co.

#1T. 8. 237, 60 L. ed. 977, 36 Sup. Ct. Rep. 592, 13 N. C. C. A.
42 N. D—13.
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138. 1f the doctrine of assumption of risk is wrong or undesirable,
let it be modified or abrogated by legislative enactment, and not by
judicial fiat.

Brucg, J. I dissent.

C. D. CLOW and H. B. Hendricks, Copartners as Clow & Hendricks,
Respondents, v. E. G. SWEENEY and J. G. Hyde, Copartners a8
Sweeney & Hyde, Appellants. ,

(172 N. W. 66.)

Negotiable instruments — non-negotiable order — lack of consideration &8
a defense.

1. Where a non-negotiable order is accepted by the debtor, and at the time
of the acceptance or of the making thereof there existed no indebtedness be-
tween the debtor and the assignor, and the assignee paid no consideration for
such order, the lack of such consideration, in an action upon such original prom-
ise of acceptance or upon such order by the assignee thereof, is & defense.

Negotiable Instruments—eonslderatlon—questton for jury.

2. Held, that the trial court erred in directing a verdict for the plaintiffs
where there was evidence in the record sufficient to form & question for the
jury, of want of consideration between the parties and also between the parties
and the assignor.

Opinion filed March 21, 1919. Rehearing denied April 15, 1919.

Appeal from the District Court of Dickey County, Cooley, J.

Action on non-negotiable order.

Reversed and a new trial granted.

T. L. Brouillard and Ira C. Doane, for appellants.

“The order in question not being an unconditional promise or order
to pay a certain sum of money not payable on demand or at a fixed or
determined future time, or to order or bearer, is not negotiable-” N.
D. Comp. Laws 1913, § 6886.

« . . o . X .
Failure of consideration is a defense against any person not 8 hold-
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er in due course.” N, D. Comp. Laws 1913, §§ 6913, 5881; 8 C. J.
p. 331,

“The prima facie presumption of consideration is overcome by.any
testimony on behalf of defendants, however slight, that tends to show
there was in fact a failure of consideration, and the burden then shifts
to the plaintiffs.” 16 Cye. 1087, YD-(2) ; 38 Cye. 1567 (B).

“When opposed by a mere technical presumption, the defendants
were entitled to have the jury pass upon the question of failure of con-
sideration.” 38 Cye. 1567 (B); 8 C. J. 331, note 73.

E. E. Cassels, for respondents.

“The rule is, where the damages are contingent as where the defend-
ant may or may not suffer any loss or damage, no action or defense
lies” 20 Cye, p. 48, subd. B.

“The facts do no constitute fraud.” 20 Cye. 12.

Broxsow, J. The plaintiffs sued the defendants, the appellants
herein, upon an order which reads as follows:

Merricourt, N. D., Jan. 2, 1917,
Sweeney & Hyde,
Merricourt, N, D,
Please pay Clow and Hendricks three hundred and thirty dollars
0 upon your collecting that certain note and mortgage held by
JOu against Christ Biederstedt for $2,000 due 11-15-17, a lien on
SW.4and NE3 39 ang S.W.} 33-132-64, Dickey County, N. D.
The Webb-Stout Company,
By George T. Webb, V. P.
George T. Webb.

>

9

We aceept above order.
Sweeney & Hyde.

The defendants in their answer set up lack of consideration for, and
fl‘.audulent Tepresentation in the securing of, such order. In the dis-
trict court upon trial of the action, a verdict was directed for the
Plaintiffs, and, from the judgment rendered thereupon, the defendants
appealed. Among the specifications of error, the appellants principally
challenge the ruling of the trial court in so directing the verdict, upon
the ground that the question of the lack of consideration was for the

¥
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jury. The order in question plainly was a non-negotiable instrume
practically a chose in action subject to the principles of law concern:
assignments. The rights of the plaintiffs herein to recover depe
upon their rights, as assignees, or upon their rights under the origi
promise of acceptance made by the appellants.

In the record there is evidence tending to show that the assign
-at one time owned a promissory note made by the defendants; that t
note was sold to a bank by the assignors prior to the order herein; t
the assignors, representing to the defendants that the note was ]
and that they were about to go into the hands of a receiver, procu:
the consent of the defendants to accept the order herein given to
plaintiffs; that at the time the plaintiffs received such order, the
signors were not indebted to plaintiffs, received nothing for such ord
but on the contrary the plaintiffs were indebted to assignors for so
insurance; the trial court directed a verdict upon the theory that
fendants had failed to establish any fraudulent representations, whe
ignoring the defense of want of any consideration between the assign
and assignees, and between the debtors, the defendants, and the
Bignors, as plead by the defendants.

As assignees, it is well settled that the plaintiffs possessed no gres
rights against the debtor than the assignors had. 5 C. J. 961; Co
Laws 1913, § 7396 ; Emerson-Brantingham Co. v. Brennan, 35 N.
94, 159 N. W. 710; 2 R. C. L. 630, 631.

Although the assignment itself furnished, prima facie, a consid
tion sufficient to support an action upon<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>