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TRANSPORTATION AND AIR QUALITY:
CMAQ AND CONFORMITY PROGRAMS

THURSDAY, MARCH 13, 2003

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON CLEAN AIR, CLIMATE CHANGE AND
NUCLEAR SAFETY,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m. in room
406, Senate Dirksen Building, Hon. George V. Voinovich (chairman
of the subcommittee) presiding.

ﬁ?resent: Senators Voinovich, Thomas, Carper, and Jeffords [ex
officio].

OPENING STATEMENT OF HON. GEORGE V. VOINOVICH,
U.S. SENATOR FROM THE STATE OF OHIO

genator VOINOVICH. Good morning. The hearing will come to
order.

We will convene this hearing. We have a number of witnesses
today, many of them in the second panel. I think that in fairness
to them, we should get started.

I will restrain myself from giving my opening statement which
I will have put in the record.

[The prepared statement of Senator Voinovich follows:]

STATEMENT OF HON. GEORGE V. VOINOVICH, U.S. SENATOR FROM THE
STATE OF OHIO

The Hearing will come to order. Good Morning.

This hearing continues a long-running conversation that this subcommittee and
indeed the whole EPW Committee has had on the issues of congestion and air qual-
ity.

Specifically, we are here to discuss two programs—the Conformity program under
the Clean Air Act and the Congestion Mitigation and Air Quality—or—CMAQ pro-
gram under TEA-21. Although these two programs are placed under separate ena-
bling legislation, they both have a lot to do with two major problems—congestion
and air quality.

The Department of Transportation has estimated that the cost of traffic conges-
tion to travelers topped $72 billion in terms of hours of lost time and wasted fuel
in 1999 alone. Between 1982 and 2000, the annual hours of delay per driver in 75
urban areas studied by the Texas Transportation Institute increased by 46 hours.
Drivers in these areas spent 4 times longer sitting in traffic in 2000 than they did
in 1982. Even more startling, small urban areas saw a 400 percent increase over
the same period, according to U.S. DOT. These numbers are projected to grow even
further in the near future.

One recent study estimated that Cincinnati drivers spent an average of 43 hours
in traffic jams in 2000, compared to 4 hours in 1982; while Columbus drivers sat
in traffic an average of 38 hours in 2000 compared to 4 hours in 1982; and in my
hometown of Cleveland, drivers spent an average of 21 hours in congestion in 2000,
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compared to 1 hour in 1982. As a result, 104 million gallons of fuel was wasted in
these three cities in 2000.

These costs—hours of delay, lost time and wasted fuel—are not the only costs as-
sociated with congestion. Congestion contributes to air quality degradation by in-
creasing travel delays, engine idle time and unproductive fuel consumption.

As we move forward on reauthorizing the Highway Bill in this Committee, it is
critically important that we look for ways to reform these two programs—Con-
formity and CMAQ—so they can be used by the States to reduce congestion and im-
prove their air quality.

The transportation conformity process was designed to ensure that an area’s
transportation projects and plans fit within a State’s implementation plan, which is
set pursuant to the Clean Air Act. This sounds like a simple prospect, but making
this process work in a high-growth area is anything but simple. Those areas tend
to simultaneously have transportation and air quality problems.

As Governor of Ohio, I spent considerable effort to bring Ohio counties into attain-
ment for the air quality standards. When I first entered office, 28 out of Ohio’s 88
counties failed to meet the 1-hour ozone standard. As a result of some very hard
choices, all 88 of Ohio’s counties are now in attainment for ozone.

Unfortunately, under two new NAAQS standards, many of these counties will
likely be re-designated as non-attainment counties. Over the next 2 years, EPA is
set to implement its new 8-hour standards for ozone and the new 2.5 standards for
particulate matter. Preliminary estimates indicate that when these new standards
go into effect, 30 counties in Ohio will become non-attainment counties for ozone,
and another 15 for particulate matter. Under the current rules, each of these coun-
ties stands to lose Federal funding for important highway projects, which imperils
countless efforts to reduce congestion and repair our increasingly dilapidated infra-
structure.

According to the Ohio Department of Transportation, over $1.4 billion worth of
projects identified for fiscal year 2004 through 2007 would be subject to conformity
once the new 8-hour standards are effective.

Many of you may recall that our late Chairman, Senator John Chafee, held a
hearing on this topic back in 1999. At that hearing, I stated that a lot of commu-
nities in this country would have a dickens of a time meeting the new NAAQS
standards and predicted that the chickens would come home to roost when they
went into effect. Well, here we are 4 years later, and it looks like the chickens in-
deed are coming home to roost. Under the new ozone standard, 232 counties in 32
States will be designated non-attainment next year and 176 counties in 26 States
for the PM, 5 standard in 2005. As I just mentioned, each of these counties stands
to lose Federal funding for all of their highway projects under the current rules.

As we move forward on reauthorizing the Highway Bill and on clean air legisla-
tion this year, I think we need to take a look at this process and see if there are
ways we can change it to make it work better for States and counties in a manner
that is consistent with our national clean air goals. I would be interested to hear
from our witnesses what suggestions they would have on how to improve this proc-
ess.

In 1991, Congress authorized $6 billion for the Congestion Mitigation and Air
Quality Improvement Program (CMAQ) in order to help areas fight congestion in
order to maintain conformity. Congress reauthorized the CMAQ program in TEA-—
21, and increased the funding to $8.1 billion over 6 years. The main goal of CMAQ
is to fund transportation projects that reduce emissions in non-attainment and
maintenance areas. A second goal of CMAQ is to fund projects that slow the growth
of congestion, reduce emissions, and maintain economically viable and mobile com-
munities.

CMAQ funding is apportioned to the States by means of a formula that takes into
account the severity of air quality problems and the size of affected populations. The
States are required to spend the money in non-attainment areas and maintenance
areas. CMAQ funds are focused primarily on the transportation control measures
contained in the 1990 Clean Air Act Amendments. The primary purpose of these
measures is to lessen the pollutants emitted by motor vehicles by decreasing travel
demand and decreasing congestion. Over the first 8 years of the CMAQ program,
funding has been concentrated in two areas—transit and traffic flow improvements.

Having been funded at a total of $14.5 billion over 8 years, the CMAQ program
represents less than 1 percent of the total amount spent by all levels of government
on highway and transit projects. However, the fact that CMAQ funding will not
solve an area’s air quality or congestion problems single-handedly does not mean
that the program is not valuable. In fact, one of its greatest benefits has been to-
ward assisting areas in the demonstration of conformity—by funding emissions-re-
ducing projects which will offset the emissions increases that are expected when



3

highway projects are completed. Such projects have included park-and-ride facilities,
high-occupancy vehicle lanes, traffic monitoring and incident management centers,
special freeway service patrols, and emissions-testing programs.

One major concern that I do have with the CMAQ program is that—in terms of
reducing emissions—you don’t get much bang for your buck. A recent study of the
CMAQ program conducted by the National Academy of Sciences revealed that most
CMAQ funds have been allocated to the least cost-effective strategies for reducing
emissions. Department of Transportation statistics show that 89 percent of CMAQ-
funded projects in 1997 reduced VOC emissions by fewer than 100 kilograms per
day or less. In fact, 50 percent of these projects reduced VOC emissions by fewer
than 5 kilograms per day or less. This is simply an unacceptable waste of taxpayer
dollars when several CMAQ-funded projects, such as inspection and maintenance
programs, have shown much higher emissions-reduction totals.

As this Committee considers whether to reauthorizing this program, we need to
take a look at whether there any changes—such as reforming the criteria used to
fund these projects—that will deliver more emissions-reductions bang for our bucks.
I would be interested to hear from our witnesses what suggestions they would have
on how best to accomplish this.

I look forward to examining these issues in today’s hearing. As I mentioned ear-
lier, we need to find a way to reform these programs in a way that will allow our
States to fight congestion in a manner consistent with our national clean air goals.

Our witnesses on the first panel today include Mr. Jeffrey Holmstead, the Assist-
ant Administrator for Air Quality at the Environmental Protection Agency, and Mr.
Emil Frankel, the Assistant Secretary for Policy at the Department of Transpor-
tation. In our second panel we will hear from various witnesses about the effects
these programs have on States and local MPOs. I would like to thank these wit-
nesses for coming here today to discuss these issues and I look forward to their tes-
timony.

Senator VOINOVICH. The former chairman would like to make a
brief opening statement.

OPENING STATEMENT OF HON. JAMES M. JEFFORDS,
U.S. SENATOR FROM THE STATE OF VERMONT

Senator JEFFORDS. This will be brief. I have a lengthy statement
I would like to have made a part of the record.
[The prepared statement of Senator Jeffords follows:]

STATEMENT OF HON. JAMES M. JEFFORDS, U.S. SENATOR FROM THE
STATE OF VERMONT

Thank you Mr. Chairman. In July 2002, the committee held a hearing similar to
the one we are having today. From that hearing, I concluded that while there may
be occasional conflicts between air quality protection and transportation invest-
ments, the overall system is working pretty well and continues to improve.

Today, I hope we will hear about the Administration’s plans for increased funding
for the CMAQ program and tightening the linkages between air quality and trans-
portation planning and policies. Strengthening the conformity process and ensuring
that adequate resources are available for planners is essential.

It is becoming clearer all the time that our ability to meet national air quality
standﬁrds and continue economic growth requires a very thoroughly integrated ap-
proach.

There is no doubt that coordinating these two policy areas and disciplines is com-
plicated. But, our CMAQ investments and conformity have encouraged smarter
growth, better land use decisions, and provided air quality benefits.

We should continue moving aggressively along this same path. If we don’t, even
tomorrow’s cleaner vehicles could swamp our efforts to achieve cleaner air as their
numbers grow and they travel ever farther.

The total vehicle miles travelled (VMT) has grown 4 times faster than the rate
of population growth in the last 30 years. And, at least one study in Tennessee indi-
cates that the VMT increases there will overwhelm the reductions from the cleaner
Tier 2 vehicles and heavy duty vehicles. This may make it difficult for them to at-
tain the national air quality standards.

There is no question that attaining the revised ozone and fine particulate stand-
ards will be a challenge for all communities across the United States. Fortunately,
nonattainment status and conformity requirements due to that status will only be
new to a relatively small portion of the areas.
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For those that may experience nonattainment for the first time, EPA and DOT
should already be providing guidance, training and resources, so these new areas
can be ready with the necessary expertise. I hope our witnesses will comment on
that.

Expanding and increasing funding for the CMAQ program will make it an even
more important tool for communities to reduce vehicle emissions creatively and per-
manently so that the standards can be attained. We also need to look at possible
ways that CMAQ can be used effectively in clean areas so they might stay clean
and avoid being designated as a nonattainment area at all.

The first transportation authorization bill of the 21st Century should, in all re-
spects, bring us closer to the point at which vehicle emissions are a trivial or dis-
appearing source of air quality and environmental health problems. That means
dealing with all emissions, not just those that contribute to nonattainment.

Mobile sources are a significant source of toxic air pollutants. In 1998, the entire
transportation sector was responsible for emitting 2.3 million tons or 4.6 billion
pounds of toxic air pollutants, such as benzene and 20 other hazardous chemicals.

Recent studies indicate that people living within a short distance of high-volume
freeways have a much higher than normal risk of cancer and other adverse health
effects. EPA’s final rule on mobile source air toxics, which is scheduled for July
2004, should consider these studies.

Federal Highways should use this information in conducting NEPA analyses too.

As the Committee heard in the August 2001 hearing on mobile source air pollu-
tion, the transportation sector is a huge and growing component of the nation’s
greenhouse gas emissions. One third or 1.8 billion tons in carbon emissions comes
from the sector, about 18 percent above 1990 levels and continuing to rise. Senators
know my belief about global warming. Scientists appearing before this Committee
have told us that unmitigated increases in emissions increase the risks associated
with global warming and climate change.

This year’s reauthorization bill is the place to start thinking about how to reduce
greenhouse gas emissions from this sector. We must also look for ways to strengthen
the linkages we have already forged between transportation and air quality and en-
vironmental health protection.

I hope we will hear today from DOT and EPA on their proposals, if any, to change
policy or law in this area as part of reauthorization, rather than revisiting this
again later.

Senator JEFFORDS. One of the witnesses in the second panel is
Jerry Lasker with whom I have worked since I was mayor of the
city of Tulsa. We have gone through attainment programs over the
years. This is something we are going to try to do under the leader-
ship of Senator Voinovich to come up with some real sensible com-
promises and efforts to work with the States, the countries, and
aft:%asi so that we are not assuming an attitude of punishment, but
of help.

So I look forward to working with you on your subcommittee,
Senator Voinovich.

Senator VOINOVICH. Thank you, Mr. Chairman.

I would like to welcome the two witnesses on our first panel. Our
first witness is the Honorable Emil H. Frankel, Assistant Secretary
for Transportation Policy, U.S. Department of Transportation. Mr.
Frankel, we are glad to have you here.

Our second witness is the Honorable Jeffrey R. Holmstead, As-
sistant Administrator for Air and Radiation, U.S. Environmental
Protection Agency.

We are here to discuss two programs—the Conformity Program
under the Clean Air Act, and the Congestion Litigation and Air
Quality, or CMAQ Program under TEA-21. Although these two
programs are placed under separate enabling legislation, they both
have to do with two major problems that we have in this country—
congestion and air quality.

I would like to call on you first, Mr. Holmstead.
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STATEMENT OF HON. JEFFREY R. HOLMSTEAD, ASSISTANT
ADMINISTRATOR FOR AIR AND RADIATION, ENVIRON-
MENTAL PROTECTION AGENCY

Mr. HOLMSTEAD. Thank you very much for having me, Chairman
Voinovich, and Chairman Inhofe. I am delighted to be here today.
With your permission, I would also like to submit my written state-
ment for the record.

Congress has long recognized that a successful strategy for re-
ducing emissions from mobile sources must address the vehicles we
drive, the fuels we use, and the roads on which we travel. This
morning, as you mentioned, I would like to briefly offer my
thoughts on these programs—the Congestion Mitigation and Air
Quality (CMAQ) Improvement Program and the Transportation
Conformity Program.

Since the passage of the Clean Air Act in 1970, we as a country
have been extremely successful in reducing pollution from -cars,
trucks, and other mobile sources. For example, as I think you
know, new cars today are more than 90 percent cleaner than cars
purchased 30 years ago. They will become even cleaner still as the
Agency gears to passenger and light truck standards and related
fuel requirements that come into place beginning next year.

In addition, new technologies for diesel engines, which are en-
abled by cleaner diesel fuel will result in even greater emission re-
ductions over the next few years. Beginning in 2007, new heavy-
duty diesel trucks and buses will be more than 90 percent cleaner
than they are today. Within the next 2 months, we will be pro-
posing a rule for non-road diesel engines and fuels that will achieve
even greater emission reductions than the 2007 rule for on-road
trucks and buses.

Concentrations of the four key pollutants affected most by the
transportation sector—carbon monoxide, nitrogen dioxide, ozone,
and particulate matter—have all declined significantly. They will
decline even more because of the upcoming standards I just men-
tioned. These reductions will help protect public health by reducing
incidents of premature mortality, asthma attacks, and other health
problems caused by air pollution. These reductions are obviously
extremely good news.

But we have also learned that cleaner cars and cleaner fuels
alone cannot achieve the air quality improvements we need. Not-
withstanding all the progress we have made, transportation is still
a major contributor to air quality problems. It accounts for about
15 percent of inventoried particulate matter emissions, almost 30
percent of the pollutants that cause ozone, and 62 percent of carbon
monoxide emissions.

Preliminary data suggests that about 80 million people will live
in areas that don’t meet the new National Ambient Air Quality
Standard for ozone and about 75 million will live in areas not
meeting the new fine particulate matter standard. The number of
cars and the number of miles driven continue to increase dramati-
cally. Since 1970, the number of vehicle miles driven has almost
tripled to 2.8 trillion miles a year.

CMAQ is an innovative and important tool designed to reduce
pollution from the transportation sector by funding innovative
projects and programs to reduce emissions, and also vehicle miles
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traveled. Many of these projects have not only improved air qual-
ity, but have the added benefit of reducing traffic congestion and
making communities more livable.

We agree with the recommendation of the National Academy of
Sciences that CMAQ should be continued and even expanded in
certain ways. We also agree, however, that this program can and
should be improved. For example, fine particulate matter, or PMys,
is the biggest health concern posed by air pollution and is clearly
linked to motor vehicles.

But fine particulate matter and the technologies to address it,
such as diesel engine retrofits and anti-idling technologies are not
currently considered in the allocation formula or eligibility criteria
of CMAQ. As more areas need funds to help them address conges-
tion and air quality issues, it is also clear that pressure on funding
decisions will only increase, and so will the need for State and local
transportation and air quality agencies to work together closely to
select projects for funding. We believe that more effective consulta-
tion between air quality planners and transportation planners is
critical to maximize the air quality benefits of limited CMAQ re-
sources.

In addition, areas that are able to make the leap from non-
attainment to attainment are essentially penalized by reductions to
their CMAQ funds. We believe that this disincentive needs to be
addressed and that a more stable funding basis should be provided
for areas redesignated to attainment.

In addition to the CMAQ program, Congress created another pro-
gram known as the Transportation Conformity Program to ensure
that air quality planning and transportation planning are better co-
ordinated. We believe that the Conformity Program has helped to
maintain progress toward meeting air quality goals without unduly
compromising improvements in our transportation network. We
also believe, however, that this program can and should be im-
proved.

As I mentioned earlier, new National Ambient Air Quality Stand-
ards for ozone and fine particulate matter will become effective in
2004. A significant number of counties will become new non-attain-
ment areas under these new standards. A number of people have
expressed concern about what this will mean for transportation
programs. I want to just briefly address these concerns.

We understand that there will be challenges, but we have
learned a lot about the Conformity Program over the last decade.
Perhaps more importantly, local and State agencies have developed
expertise that will provide a solid basis for success. We are working
with the Department of Transportation (DOT) to develop new con-
formity guidance and regulations that will streamline the program
without compromising its air quality benefits. We also will be
working with DOT to provide training and other assistance to help
new non-attainment areas implement the Conformity Program suc-
cessfully.

Finally, I would like to briefly address a couple of common
misperceptions about what happens if a State fails to meet the con-
formity deadlines. This is often referred to as a conformity lapse.

First, these conformity lapses are relatively infrequent and gen-
erally resolved quickly. In some cases, conformity lapses have de-
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layed some highway funding until the plan is approved. I don’t
want to minimize the impact of these delays because I know they
can be disruptive. However, we are not aware of any State that has
actually lost highway funding due to a conformity lapse.

I know that there will be many questions about these issues. I
would be delighted to answer those questions and to work with the
committee to discuss these and any other issues.

Thank you.

Senator VOINOVICH. Thank you, Mr. Holmstead.

Mr. Frankel.

STATEMENT OF HON. EMIL H. FRANKEL, ASSISTANT SEC-
RETARY FOR TRANSPORTATION POLICY, DEPARTMENT OF
TRANSPORTATION

Mr. FRANKEL. Mr. Chairman, thank you for the opportunity to
discuss transportation conformity and the CMAQ Program—the
Congestion Mitigation Air Quality Program.

I would also ask that my written statement be made part of the
record of this hearing.

Meeting the dual challenges of congestion relief and air quality
improvement is a very high priority for the Department of Trans-
portation, as I know 1t is for you personally and for the members
of this subcommittee and the committee.

Secretary Mineta has noted that one of the core principles of the
Department of Transportation’s efforts to reauthorize TEA-21 will
be to ensure an efficient infrastructure while retaining environ-
mental protections that enhance our quality of life.

As you know, the bill to reauthorize TEA-21 is currently in
interagency review and clearance. We are anticipating that that
bill will be introduced to Congress within the next few weeks.
While I obviously, under those circumstances, can’t go into the spe-
cifics of the bill, which, therefore is not yet the Administration’s
bill, I do want to assure you that continuation of a robust and
strong CMAQ Program will be a key feature of our proposal, build-
ing on the approximately $14 billion that has been spent under this
Program since its adoption in ISTEA.

Over the last 30 years, as Mr. Holmstead has said, we have
made remarkable progress in reducing air pollution, particularly
from transportation sources. Since 1970, we have reduced carbon
monoxide emissions by 45 percent, coarse particulate matter, or
PM;o emissions, by 38 percent, and volatile organic compounds,
VOC emissions, by 61 percent, despite increases in population,
GDP, and vehicle miles traveled.

The automotive fuels: highway, and transit communities have
glianaged to achieve this success while still working to improve mo-

ility.

While the downward trend in emissions is expected to continue,
some of our Nation’s largest metropolitan areas still face challenges
in meeting the current 1-hour ozone standard. We must meet the
challenges of implementing the new Ambient Air Quality Stand-
ards. The Department of Transportation and EPA are working to-
gether to help the States meet these challenges.

We have learned a lot about the linkages between transportation
and air quality, including that there is no one right way for the en-
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tire Nation to reduce congestion and improve air quality. The prob-
lem requires a flexible multilevel solution. The CMAQ Program
provides States flexibility to fund transportation improvements
that cross traditional Federal aid program boundaries, including
transit, ride-sharing, bicycle and pedestrian, alternative fuels and
vehicles, emissions inspection and maintenance, and ITS—Intel-
ligence Transportation System—implementation.

In addition, CMAQ supports experimentation by States and
MPOs to meet travel demand in the most environmentally sen-
sitive ways and has encouraged cooperation between transportation
and air quality agencies.

As we approach reauthorization of TEA-21 we must consider
stakeholder concerns about the CMAQ Program. One issue relates
to the statutory apportionment formula which I know is of interest
to you and to members of this subcommittee. The current formula
does not take into account areas that would be designated under
the new Ambient Air Quality Standards. There is some concern
that State apportionments would not be based on the total number
of people living in non-attainment areas.

Another issue relates to the integration of transportation and air
quality planning. We have now almost a decade of experience in
implementing the Clean Air Act’s Transportation Conformity Provi-
sions. Stronger institutional links between transportation and air
quality planning agencies have been created and this has led to the
development of more realistic plans.

In addition, the conformity provisions have been instrumental in
fostering improvements to the modeling processes. However, we
have heard concerns that transportation and air quality plans are
not synchronized and that this can cause unwarranted lapses in
conformity that can disrupt the transportation funding process.

While transportation plans have very long planning horizons and
are updated frequently, most air quality plans have very short
planning horizons and are updated less frequently. DOT and EPA
are evaluating all of these issues as part of the reauthorization
process.

DOT actions other than highway and transit, such as airport de-
velopment, are subject to a different EPA rule, the General Con-
formity Rule. We are working with EPA to improve implementation
of these requirements as well.

In addition, EPA’s new Ambient Air Quality Standards will also
impact the conformity process. These new standards are more
stringent. Many areas across the Eastern United States and Cali-
fornia have pollution levels now exceeding these standards. It is too
early to tell the magnitude of transportation and air quality plan-
ning and conformity issues that might surface following implemen-
tation of the new standards. But the Department of Transportation
and EPA are working with these areas to increase their capacity
to deal with new non-attainment designations and conformity.

Finally, I want to assure you that the Department is committed
to continue the progress our Nation has made in reducing motor
vehicle emissions. I am proud of our successes under CMAQ with
flexible funding for innovative transportation projects that improve
air quality and mitigate the congestion. Continued progress will re-
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quire improved coordination of the transportation and air quality
planning processes.

The American public demands and deserves both mobility and
clean air. We must remain focused on providing the highest level
of service and environmental protection possible.

Mr. Chairman, this concludes my oral statement. I look forward
to working with you and your colleagues as we prepare for reau-
thorization of the surface transportation programs and responding
to any questions you may have.

Senator VOINOVICH. Thank you, Mr. Frankel.

The chairman has asked that I insert in the record, after his
short opening statement, a letter from the National Association of
Home Builders.

Without objection, it will be inserted in the record.

[The referenced statement and letter follow:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR FROM
THE STATE OF OKLAHOMA

Over the years, I've have had the opportunity to work on the issue of conformity
quite a bit. Having chaired this subcommittee during TEA-21, I worked to ensure
that States had the tools necessary to meet the requirements in the Clean Air Act.
Working with Senator Bond, this committee gave States the flexibility to dem-
onstrate conformity once an area may be newly designated as being in non-attain-
ment. These new non-attainment areas were given a l-year grace period to dem-
onstrate conformity avoiding the immediate risk of losing critical funding for high-
way projects.

More recently, having served as Ranking Member for the Transportation and In-
frastructure Subcommittee, I, again, had the opportunity to work closely on the
issue of conformity by working to ensure that requirements of the Clean Air Act and
the transportation needs of States and communities do not run in conflict with each
other.

Today, conformity remains a major issue. It is crucial that the important goals
of conformity remain a top priority of the work of this committee. We must work
to ensure that rather than being a process driven issue, conformity will be about
striking the right balance between transportation needs and improving air quality
standards, and allowing communities the flexibility to achieve both.

I am pleased to report to this Committee that currently Oklahoma is fully in at-
tainment. However, my home town of Tulsa may soon face issues with ozone attain-
ment with the adoption of the new standards. I have invited Mr. Jerry Lasker here
today representing the MPO for Northeastern Oklahoma. I understand that Tulsa
is working on an “early action compact” to avoid a non-attainment designation. I
look forward to hearing Mr. Lasker’s testimony today on this “compact.” I wanted
to highlight the “early action compact” because it is just another example of flexi-
bility for States to meet air quality and transportation needs. Programs like early
action compacts should shape our frame of mind in considering issues of conformity
and attainment.

Nevertheless, there are currently 196 counties in non-attainment for ozone. How-
ever, under the new standards, there will be 291 counties in non-attainment for
ozone. In reality, this figure will be much, much higher because counties that are
on the boarders of these new 291 non-attainment counties will be also placed in
non-attainment. With this many more areas in non-attainment, these “early action
compacts” could be more important than ever. Regardless, these attainment prob-
lems around the country are the makings of a “perfect conformity storm.” Therefore,
we must take a very close look at the issues surrounding conformity.

Specifically, we should look at:

1. Synchronizing conformity requirements with State Implementation Plans
(SIP’s), Transportation Improvement Plans (TIP’s), and long range transportation
plans in a better way;

2. Ensuring that governmental agencies and MPO’s have more flexibility on con-
formity; and

3. A greater degree of predictability on the conformity process for the private sec-
tor.
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Under the same principle of flexibility, CMAQ was designed to give States flexi-
bility to tailor projects to meet attainment with NAAQS. With ISTEA’s and TEA-
21’s authorization of CMAQ funds, we now have a number of years of experience
to evaluate the value of CMAQ funding to States. With that information and Na-
tional Academy of Sciences Report 264, it is important that this committee consider
the future of CMAQ as to how best to enable States to meet air quality attainment.

One last item: I would like to submit for the record testimony from the National
Association of Homebuilders. I think Members and staff would benefit from NAHB’s
interesting perspective on the issues of conformity and CMAQ.

I look forward to hearing from our witnesses today, and, again, would like to wel-
come Mr. Lasker and thank him for coming all the way to Washington from Okla-
homa to help educate the Committee on these issues.

STATEMENT OF THE NATIONAL ASSOCIATION OF HOME BUILDERS

Thank you for the opportunity to submit a statement for the record presenting
the views of the National Association of Home Builders (NAHB) on the issue of the
Congestion Mitigation and Air Quality Improvement Program (CMAQ) and trans-
portation conformity process and their impact on the home building industry.

NAHB represents more than 205,000 member firms involved in home building, re-
modeling, multifamily construction, property management, housing finance, building
product manufacturing and other aspects of residential and light commercial con-
struction. The members of NAHB recognize the importance and value of a safe, eas-
ily accessible and reliable transportation system. Homeowners and potential home-
buyers depend upon transportation systems to move from homes, to places of em-
ployment, to shopping and to schools. Homeowners also demand communities with
clean air. The transportation conformity process creates the nexus between the ne-
cessity of a safe and efficient transportation system with the desire for maintaining
clean air. Unfortunately, the conformity process can be confusing, bureaucratic and
burdensome without necessarily demonstrating unmistakable air quality benefits.
The transportation conformity program goals and processes must be reevaluated
and reforms need to be made. NAHB’s members believe that the building industry
can play a constructive role in addressing this issue.

BACKGROUND

Transportation Conformity

Transportation conformity is a requirement under the Clean Air Act (CAA) and
the Transportation Equity Act for the 21st Century (TEA-21) that mandates States
with impaired air quality to conduct air quality assessments prior to Federal ap-
proval, or the expenditure of Federal funds, for construction of any major transpor-
tation project that may have an impact on regional air quality (e.g., highway expan-
sion, bridge construction, new freeway construction, or transit project). In short, it
is a Federal requirement that local transportation plans must “conform” to the State
air quality plan.

Transportation conformity applies to counties with impaired air quality (“called
“non-attainment” areas—today there are approximately 276 counties in 32 States
that the U.S. Environmental Protection Agency (EPA) has designated as having ex-
cessive amounts of ozone (smog), particulate matter (soot), carbon monoxide, and/
or nitrogen dioxide. In addition, EPA is in the process of implementing new, more
stringent standards for ozone and particulate matter. With the implementation of
these new standards, the number of non-attainment areas considered to have im-
paired air quality and subject to transportation conformity requirements could dou-
ble by 2007.

A transportation conformity determination is set up as an all-or-nothing propo-
sition. The projects in the local transportation plan are taken in the aggregate. If
local planners are unable to show conformity of both a 20-year transportation plan
and a 3-year transportation plan (including the funding to back the projects con-
tained in those plans) with a the State air quality plan, the area experiences a “con-
formity lapse.” The result of a conformity lapse is that all Federal transportation
funding for the area is frozen until the transportation plans are approved. With
Federal funding suspended due to a conformity lapse, badly needed transportation
projects are delayed or even canceled, leaving the population of these areas with
continued traffic congestion and no better air quality.

Congestion Mitigation and Air Quality Improvement Program (CMAQ)

Enacted as part of the Intermodal Surface Transportation Efficiency Act of 1991
and reauthorized in TEA-21, the CMAQ program sought to highlight the impact
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highways and transportation facilities have on the environment and quality of life.
The CMAQ program provides a flexible funding source to State and local govern-
ments for transportation projects and programs that improve air quality and conges-
tion in areas of the country with the most severe air quality problems. Originally,
funding was available for only non-attainment areas for ozone and carbon monoxide.
However, TEA-21 expanded the program to include former non-attainment areas
that are now in Clean Air Act compliance (maintenance areas). Eligible activities
for CMAQ funding include transit improvements, traffic flow improvements, cleaner
fuels conversion of public vehicles, and bicycle and pedestrian programs that reduce
congestion and emissions and improve the quality of life.

Impacts on the Home Building Industry

By all measures, the housing industry, which accounts for 14 percent of the na-
tion’s Gross Domestic Product, has been a bellwether during the recent difficult eco-
nomic times. Fortunately, to date, transportation conformity requirements have not
hindered the industry’s ability to continue producing safe, affordable housing in
most cities. In recent economic data for 2002, builders produced 1.7 million housing
units, including 1.36 million single-family units and 345,000 multifamily units. As
a result, U.S. homeownership reached its highest level—yet 68.3 percent—in 2002’s
final quarter. Over the past year, low interest rates and strong underlying demo-
graphic demand has kept housing strong while the rest of the economy has strug-
gled to regain its footing.

The construction of 1,000 single-family homes generates 2,448 jobs in construction
and construction-related industries, approximately $79.4 million in wages and more
than $42.5 million in Federal State and local revenues. The construction of 1,000
multifamily homes generates 1,030 jobs in construction and related industries, ap-
proximately $33.5 million in wages, and more than $17.8 million in Federal, State
and local revenues and fees. NAHB members will construct approximately eighty
percent of the almost 1.6 million new housing units projected for 2003.

In 2001, 41 of the largest 50 housing markets in the United States were either
non-attainment or maintenance areas subject to transportation conformity require-
ments. As these population centers grow, the demand for affordable housing must
be coupled with the need for a safe, efficient and modern transportation system.
Driven by consumer demand, land developers and builders plan their projects ac-
cording to local growth plans. Local transportation plans and projects must be de-
signed to complement and support the local growth plan. Since many consumers fac-
tor transportation into their decisions about home location, delayed or canceled
transportation projects change the demands of the homebuyer after development
projects are planned or even completed. If a metropolitan area is unable to appro-
priately wade through the red-tape of the Federal conformity requirements so that
it can keep transportation project funding flowing, previously approved transpor-
tationffprojects are halted, the congestion continues, and homebuyers are left idling
in traffic.

In 1999, a NAHB survey showed that 83 percent of the survey’s respondents fa-
vored a detached single-family home in a suburban setting with a longer commute
to work and farther distances to public transportation and shopping. Overwhelm-
ingly, the survey showed that the greatest concern to respondents was traffic con-
gestion. Respondents chose road widening (44 percent), new road construction (27
percent) and greater availability to public transportation (33 percent) as solutions
to traffic problems. Though a substantial number of respondents advocated the use
of public transportation, 92 percent owned automobiles and 85 percent said that
they use them for commuting.

The survey highlights the tradeoff Americans are willing to make: tolerance of
traffic congestion in return for the home of their choice, in the setting of their
choice. Further, while Americans support public transportation, they rely on the
automobile as their primary means of transportation and support transportation im-
provements to ease traffic congestion. It is clear that transportation, whether by
automobile or by transit, is a vital component of the decisionmaking process for
homebuyers. This point is not lost on home builders. Home builders depend on a
safe, efficient, modern transportation system (to complement land use choices and
patterns) because it is an important selling point for the homebuyers they serve.

NAHB Activity

NAHB began working on transportation conformity in 1999 when environmental
advocates in Atlanta, Georgia decided to mount legal challenges to transportation
plans in Federal court. Throughout the country, environmental groups have peti-
tioned Federal courts to have transportation plans frozen and then voided by the
court because they are “flawed” in some way. If a transportation plan is stricken,
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essentially there is no plan and, therefore, no conformity. Without conformity, Fed-
eral funding would be frozen until a “better” plan is approved.

In response, NAHB formed a coalition with other construction interests to inter-
vene on a national level in transportation conformity lawsuits. NAHB has partici-
pated in transportation-related litigation in Sacramento, Atlanta, Baltimore, and
Salt Lake City. NAHB is of the opinion that Congress did not intend for environ-
mental groups to have standing to challenge transportation planning decisions
under the Federal Aid Highways Act and that the courts should not resort to pick-
ing and choosing specific transportation projects for a region. Congress envisioned
a dynamic process where transportation documents are continuously reviewed and
updated on a regular basis in an effort to account for new data, technology improve-
ments, and shifts in transportation growth. The conformity process is not static, and
by necessity, is dependent on estimates and predictions based on ever-changing data
and projections regarding future transportation trends. However, while this litiga-
tion continues, it is imperative for parties with an economic interest or those parties
who are reasonably affected by an ultimate decision have the opportunity to inter-
vene in those lawsuits. Efforts to keep transportation planning flowing without
court-selection of specific transportation projects have been very successful.

NAHB has also recognized that a conformity lapse can result from a poorly coordi-
nated administrative process as much as any court decision. For example, Houston
was days away from lapse in the summer of 2001, and San Francisco did experience
conformity lapse twice in 2002. Both of these areas became bogged down in under-
lying challenges to State air quality planning (such as modeling issues) that over-
lapped with upcoming deadlines for approval of transportation plans. It was not
that the transportation plan itself was flawed, but that the air quality plan approval
process was not synchronized with the transportation plan approval process. The
transportation planning process itself can be unnecessarily burdensome on local
planners, and changes should be made to the requirements to facilitate better air
quality and transportation planning.

Concerns about Current Transportation Conformity Requirements

In reconsidering transportation conformity while reauthorizing TEA-21, NAHB
urges Congress to carefully weigh the air quality benefits gained by implementing
the complicated transportation conformity requirements against the economic im-
pacts of the current transportation conformity system. NAHB supports air quality
planning aimed at reaching the goals of the CAA and understands the need for fu-
ture motor vehicle emissions to be factored into transportation planning. As the re-
authorization effort progresses, Congress first should carefully consider whether the
transportation conformity program is fundamentally addressing the goals of Con-

gress.

NAHB would like to work with Congress to address the major problems with the
transportation conformity program. Through several meetings and conversations
with industry stakeholders and transportation and environmental officials, NAHB
has identified several areas of concern:

¢ The inconsistency of statutory timelines between transportation and air quality
plans results in the delay of transportation projects and subjects MPOs to excessive
and burdensome planning requirements. Under TEA-21, conformity is required at
least every 3 years, the regional transportation plan must be revised every 3 years
and the transportation improvement program (although a 3-year plan) must be re-
vised every 2 years. Congress should enact statutory reforms to merge transpor-
tation and clean air requirements into a single timeline that avoids overlapping ef-
forts and additional conformity requirements.

« Excessive statutory triggers result in non-attainment areas continually per-
forming countless transportation conformity demonstrations that often overlap and
are considered obsolete before they are complete. Under the existing transportation
conformity program, non-attainment areas must demonstrate conformity each time
EPA proposes or approves a State Implementation Plan (SIP), each time EPA modi-
fies a control measure that impacts the motor vehicle emissions budget (MVEB),
and each time a transportation control measure is added, modified or deleted. Con-
formity determinations are also required each time a MPO adds or modifies a
project in its transportation plan. Congress should ensure that conformity deter-
minations are only required once every 3 years and on a cycle that has timelines
consistent with transportation planning. Further, Congress should consider estab-
lishing a level of change in the MVEB below which MPOs can make changes to the
transportation program without triggering a conformity determination.

¢ Transportation planners are confused by current EPA and U.S. Department of
Transportation (DOT) guidance about what procedures should be followed and
which data should be used in planning. Under the current transportation conformity
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system, the introduction of “new” air or transportation data triggers the need for
a new air quality plan and, in turn, a new conformity determination. Unfortunately,
it is difficult to find a balance between introducing new air and transportation data
into the system while still maximizing the time available to State and local trans-
portation planners to make conformity determinations prior to statutory deadlines.
Congress should ensure that a region is not liable for new data that becomes avail-
able during the course of developing a conformity determination. By doing so, an
area will be able to meet conformity timelines and avoid penalizing the area for on-
going data collection and analysis.

e The Federal agencies have not concluded properly or consistently what kind of
transportation projects can move forward during a transportation conformity lapse.
As EPA and DOT address a court decision from 1999 that interprets the statute,
once a project is approved by a local government and well on its way to becoming
a reality, conformity lapse can leave a partially completed project unfinished. Unfin-
ished or idled transportation projects serve only to perpetuate traffic congestion and
dirty air, the very consequences these projects presumably are intended to alleviate.

¢ The way that EPA implements its new 8-hour ozone and fine particulate matter
standards will have significant impact on the transportation conformity process. As
stated previously, the number of non-attainment areas may double, limiting State
and Federal resources. Further, the newly designated non-attainment areas will
have little experience with the implementation of an already complicated conformity
process.

Concerns about the Congestion Mitigation and Air Quality (CMAQ) Program

Unfortunately, over its history, the CMAQ program, which is extremely popular
with State and local officials, has funded some questionable projects that fail to im-
prove air quality. As a result, in 1998 Congress requested a National Academy of
Sciences (NAS) study of the program’s effectiveness in improving air quality. The
study recommended reauthorization of the CMAQ program with caveats, such as
that State and local air quality agencies should be more involved in the CMAQ
project decisionmaking process and that CMAQ funding should be expanded to
areas with pollutants other than ozone and carbon monoxide.

During the reauthorization of TEA-21, NAHB urges Congress to weigh the air
quality benefits gained by the current administration of the CMAQ program. First,
Congress should fully examine whether the CMAQ program is realizing the goals
of Congress. Through several meetings and conversations with industry stake-
holders and transportation and environmental officials, NAHB has identified the fol-
lowing areas of concern:

« CMAQ-funded projects must not only reduce congestion but also be scientifically
proven to provide air quality benefits. By allowing projects with questionable results
to continue to be funded, the CMAQ program is not fulfilling its intended goals of
cleaning the air and reducing congestion. Further, the program is not making effi-
cient use of taxpayers’ dollars and deriving no air quality benefits for the citizens
who live in non-attainment areas, the very citizens the program is designed to help.

¢ Congress should preserve the original intent of the CMAQ program by ensuring
that funding is used exclusively in non-attainment and maintenance areas. Opening
up the CMAQ program to non-designated areas would serve only to dilute the al-
ready limited funding levels and take away projects from the areas that need the
funding the most desperately.

¢ Only a fully funded CMAQ program that accounts for the increase in non-at-
tainment areas will ensure the popular program’s viability. As stated previously,
due to EPA’s implementation of the new 8-hour ozone and fine particulate matter
standards, the number of non-attainment areas may double, stretching limited
CMAQ funding.

Thank you for allowing NAHB the opportunity to share its views on the CMAQ
and transportation conformity programs. NAHB applauds the efforts of the Senate
Environment and Public Works Committee to tackle these difficult issues. We look
forward to working with members of the committee on these issue and other issues
of concern to the home building industry during the reauthorization of TEA-21.

Senator VOINOVICH. Mr. Holmstead, several years ago, as a mat-
ter of fact when Senator Chafee was chairman of this committee,
I indicated that under the new National Ambient Air Quality
Standards that many communities would not be in conformity with
the new ozone and particulate standards.

According to the information that I have, under the new Stand-
ards, you will have 232 counties in 32 States that will be des-
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ignated non-attainment and 176 counties in 26 States for PMzs
standard in 2005. In my own State, the statistics are that 30 of
Ohio’s 88 counties are projected by EPA to be designated as non-
attainment for the new ozone standards, and 15 counties in 2005
for the particulate standards.

As you know from previous conversations that we have had, I am
very proud of the fact that when I was Governor of Ohio we worked
very hard to bring all of our counties into attainment. Under these
new standards, many of them are going to fall out of attainment.

What are you going to do for these counties in terms of the prob-
lem of conformity? Many of the projections are that we could lose
$1.7 billion of money in terms of these counties not being in con-
formity. You have talked about new technology that is out there,
such as automobiles are cleaner.

Where are you going right now, looking down the road, as to how
this is going to be handled so we don’t end up having a gigantic
traffic jam of projects that are going nowhere?

Mr. HOoLMSTEAD. We are keenly aware of this issue. As you may
know, we are going through this process that will culminate in
April of next year of actually designating areas. We anticipate that
nationally there will be about 50 new areas that haven’t really had
to deal with conformity before. As Mr. Frankel mentioned, we are
doing a couple of things to address this issue.

We are working with DOT to make the Conformity Program
work better. There are things that we believe that we can do ad-
ministratively. We are now, in fact, working on new conformity reg-
ulations that will address many of the issues faced by these new
areas. We also will be providing additional assistance and training
to States and local governments so that they can understand how
the process works.

One of the things that we take some comfort in is that when the
Conformity Program was first created under the 1990 Amend-
ments—and you are certainly aware of all of the issues that that
raised—there were some significant bumps in the road as people
began doing conformity for the first time. I think EPA has learned
from that experience.

Senator VOINOVICH. They weren’t doing conformity. Period. We
had a lawsuit that was filed because people were ignoring that. We
had quite a crisis for awhile to try to see if we could clean it up.

Mr. HOLMSTEAD. We anticipate that this transition will be quite
a bit smoother in part because our regulatory programs will be im-
proved. We have ironed out some of the bugs in large part because
of what Mr. Frankel mentioned. The tools are available to make
this work. I don’t want to minimize the challenges that we will
face, but we really are doing everything we can within the current
statutory scheme to try to minimize the burden, while at the same
time encouraging State air quality planners and transportation
planners to continue to work together on these issues.

Senator VOINOVICH. Have you sat down and looked down the
road at some of the major projects that are contemplated in areas
where you know there will be non-attainment of ozone and particu-
late matter standards?

Mr. HOLMSTEAD. I haven’t done that personally. I am sure that
is something that we could respond to you. I know that many of
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the areas that now have conformity lapses are areas where there
are no projects going on, so they have no real need to resolve those
lapses. This is something that Mr. Frankel and I could probably do
together. We could look at where some of the upcoming projects are
expected to come.

As I think you might know, projects that are already approved,
or steps in projects that are already approved, are not subject to
these conformity lapses. So those will continue, as will many of the
other non-exempt projects. At this point, I don’t think we are an-
ticipating that there will be a significant number of conformity
lapses.

I think it makes sense for us to look at big projects coming up
in some of these areas. But we really don’t expect that there will
be a significant number of conformity lapses because of the way the
program has been refined over the years.

Senator VoOINOVICH. Well, for example, in our State we have a
track system of transportation allocation of resources. We have Tier
1, Tier 2, and Tier 3. We know what we are going to be doing in
the next several years. Right away, design has been done. It would
seem to me that you would look down the road to see where those
kinds of things are going to occur. You are talking about educating
people about what they can do. It seems to me that is where you
can spend a little more time in some other areas.

The other thing is that I would be very interested—and I know
other members of the committee would be as well—as to how you
are going about doing this. I think it is really important that those
regulations be vetted; we would then have a lot of input. Once this
is done, we won’t have a cry from a lot of people out there saying
that you are trying to get around the new ozone and particulate
matter standards and trying to avoid the laws. This is what trig-
gered the lawsuit that got us in a jam several years ago.

Mr. HOLMSTEAD. Currently, we are going through what we refer
to as a “stakeholder process,” to make sure that we really do un-
derstand the issues of various stakeholders. We are confident that
the refinements that we are looking at will be fully in accordance
with the laws. So we don’t expect any significant problems there.
We will have these revised regulations and guidance out well be-
fore areas are actually designated under the new standards.

Senator VOINOVICH. You will share that with the committee?

Mr. HOLMSTEAD. Yes.

Senator VOINOVICH. Thank you.

Mr. Frankel, you say that $14 billion has been spent over the
last 8 years. I am familiar with some of those projects in the State
of Ohio. The information that I have is that a lot of that money
that has been spent has not gone for projects that really do very
much about reducing emissions. In fact, I think the National Acad-
emy of Sciences did a study of them and was quite critical that
many of the projects that were done. One could question about
whether or not they complied with the congressional intent.

I just wonder. Are you contemplating looking at some new cri-
teria in determining which of those projects are going to be funded?
There are certain ones that were highlighted in that study that
contributed more toward reducing emission and helping with the
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conformity problem than many others. Could you share with us
what your thinking on that is?

Mr. FRANKEL. Well, Mr. Chairman, first of all, roughly $14 bil-
lion has been authorized and $11 billion spent since the beginning
of the program in 1991 and the enactment of ISTEA. That is actu-
ally a little longer period. As Mr. Holmstead has said, and as you
acknowledged, the National Academy of Science study was gen-
erally supportive of the program and recommended its continu-
ation.

It is, as is true under the programs under TEA-21, and ISTEA
before it, a grant program—in this case to the States, depending
on their level of air quality attainment. There is flexibility on the
part of the States and MPOs to develop specific programs and
projects. Funded projects do have to meet certain standards, obvi-
ously, and must contribute to air quality improvements and conges-
tion relief.

We are looking, in the context of the reauthorization bill, at eligi-
bility issues and what sorts of projects should be eligible or not. We
will continue to examine what projects are selected by States to
make sure, through general oversight of these programs, that the
projects are consistent with the program requirements.

As is true of programs under TEA-21 generally, there is flexi-
bility on the part of States to develop programs that meet these
goals. Overall, it is hard to measure the specific impact of the
CMAQ program on improvements in air quality, let alone the im-
pact of individual projects.

I think you would acknowledge this, and both of us have said,
there have been dramatic improvements in the reduction of emis-
sions attributable to mobile sources. CMAQ has been a big part of
that. I think CMAQ will continue to make those contributions
while DOT exercises appropriate oversight of the program.

Senator VOINOVICH. Well, I would like to have you review that
report and get back to us with your comments on it. Perhaps you
can give some consideration in terms of language. We want to be
sure that we don’t build a bunch of garages all over the United
States that couldn’t be built with any other money. CMAQ funds
are there and people go after them.

I just think that the programs that are being supported and paid
for ought to have some real connection with reducing emissions in
the area and helping with conformity. I know that is a tough one.
I am for flexibility, but if you look at them, they don’t fit in with
the law that made this money available.

Mr. FRANKEL. I appreciate that, Senator. We will be responsive
to that.

[Material to be supplied follows:]

Response to Senator Voinovich’s request: The National Academy of Sciences (NAS)
report makes ten major recommendations in four different areas of evaluation. A re-
view of each is discussed below.

NAS Recommendation 1. The Congestion Mitigation and Air Quality Improvement
Program (CMAQ) has value and should be reauthorized with modifications.

We agree that CMAQ has value and should be continued. It is the only transpor-
tation program focused on contributing to improvement in air quality. We agree that
some modifications are warranted, primarily for streamlining the program and al-

lowing for funding of areas that will become nonattainment under the Environ-
mental Protection Agency’s new air quality standards. The exact changes that will
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be contained in the Administration’s proposal for reauthorization have not been fi-
nally decided, but will likely address many of the report’s recommendations.

NAS Recommendation 2. Air quality improvement should continue to receive high
priority in the CMAQ program.

The report notes that there are other highway funding categories that focus on
congestion relief and finds that the prohibition of construction of single occupant ve-
hicle capacity with CMAQ funds should be continued. We agree that cost-effective
congestion relief projects should be funded when they have been found to have emis-
sion reduction benefits.

NAS Recommendation 3. State and local air quality agencies should be involved
more directly in the evaluation of proposals for expenditures of CMAQ funds.

We have encouraged interagency consultation in the CMAQ project selection proc-
ess and many areas have responded by including State and local air pollution con-
trol officials in project selection. In the interests of local flexibility and decision-
making, we have not required any specific make-up of these local project selection
committees. It is not clear whether Federal specification of the local project selection
process is warranted.

NAS Recommendation 4. The CMAQ program should be broadened to include, at
a minimum, all pollutants regulated under the Clean Air Act.

The report specifically notes the new data showing fine particulates (PM,s) as
having serious human health impacts. That is our understanding as well. The cur-
rent focus of the program is on those EPA-regulated pollutants that can be affected
by transportation-related measures. While EPA has not yet designated any areas as
being in nonattainment of its new standard for fine particulate matter or under the
8-hour ozone standard, there may well be justification for including these areas in
the CMAQ apportionment formula. Failure to do so could restrict funding in States
whose nonattainment populations have grown substantially. Other pollutants sug-
gested in the NAS report may not be as applicable to mitigation under the CMAQ
program. For example, transportation contributes just 2 percent to sulfur dioxide,
and no standards have yet been set for air toxics. As such, it may not be worthwhile
to pursue funding for S02 reduction since transportation sources are so small com-
pared to thy whole. Similarly, without standards and nonattainment designations,
we may not be able to target control strategies and areas to address air toxics in
reasonable ways.

NSA Recommendation 5. Any local project that can demonstrate potential to re-
duce mobile source emissions should be eligible for CMAQ funds.

The report specifically mentions vehicle scrappage programs, which are statutorily
ineligible, as well as public-private projects, diesel programs and freight, all of
which are eligible and have been funded by the CMAQ program. With the exception
of scrappage programs, it is not clear what else might be funded under the program
that is not already eligible.

NAS Recommendation 6. Relax the restriction on the use of CMAQ funds for oper-
ations.

The use of CMAQ funds for operational support is being evaluated by the Depart-
ment to determine whether eligibility for such funding should be continued and, if
so, for how long. Discussions within the Department have ranged from 0 to 5 years
of eligibility. The use of CMAQ for operations must be considered very carefully be-
cause CMAQ funds are used for transit projects, inspection and maintenance pro-
grams, as well as highway projects, and the combined operational needs of just the
transit operators and the State and local highways agencies is about $32 billion an-
nually, many times larger than the $1.8 billion of CMAQ funding apportioned to the
States in fiscal year 2002. In further discussions with the NAS panel, it is clear that
this recommendation carried the requirement that further air quality benefit be de-
mons trated. We are not sure that such a demonstration can be made under existing
EPA procedures since operating support does not yield further emission reductions
toward attainment.

NAS Recommendation 7. Consider the use of CMAQ funds for land use strategies
leading to long term reduction in future mobile source emissions.

As noted in the report, the potential for land use strategies to reduce congestion
or vehicle emissions is complex and unclear. An important consideration is that
CMAQ funding, is derived from the Highway Trust Fund and must be used for
“transportation” projects that assist attainment. Some land use strategies may not
be reasonably considered to be transportation activities. Those that are transpor-
tation activities may already be eligible for CMAQ funding. At least one proposal
for transit-oriented development has been determined to be eligible for CMAQ sup-
port. Further, it may be difficult to demon