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JUDGMENTS IN CRIMINAL CASES TO TAKE EFFECT

IN FUTURO.

The question of the time of thecoraxement of the sentence

of imprisonment in a criminal c * : he party is at the time

serving out a sentence of the *...* in cases where there is a

second conviction against the same party at the same term of

court frequently arises in practice; this question arose in the case

of Käte v. Com., 11 Met., Mass., p. 585; and the court were

unanimous in the opinion that in a criminal case it is proper to

make one term of imprisonment commence when another termi

nates. The court say, “It is as certain as the nature of the case

will admit; and there is no other mode in which a party may be

sentenced on several convictions. Though uncertain at the time,

depending upon a possible contingency, that the imprisonment on

the former sentence will be remitted or shortened, it will be

made certain by the event. If the previous sentence is shortened

by a reversal of the judgment or a pardon, it then expires; then

by its terms the sentence in question takes effect as if the previous

one had expired by lapse of time, nor will it make any difference

that the previous judgment is reversed for error. It is voidable

only and not void; and until reversed by a judgment, it is to be

deemed of full force and effect; and though erroneous and subse

quently reversed on error, it is quite sufficient to fix the time at

which another sentence shall take effect.” To the same effect is

King v. Wilkes, 4 Burr, 2575, decided in 1768. The second judg
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ment in this case sets up the first judgment and orders the impris

onment in the second case to commence at the expiration of the

first sentence. Afterwards a writ of error was brought returnable

in Parliament upon each judgment, and both judgments were

affirmed; and so far as I know, this has been the practice in Eng

land since that time. The same question arose in Russell v. The

Commonwealth, 7 Sergant and Rawle, 489; and the court say,

“As to the imprisonment to commence at a future time, it is war

ranted by principle, practice, and authority. It is not denied by

counsel for the prisoner that it has been the common practice in

the courts of this State,” affirming King v. Wilkes supra. And

the same court afterwards—1833,—held that where a person had

been previously sentenced to imprisonment for a term to commence

immediately after the expiration of a preceding sentence and the

first sentence having been reversed, that the term of the second

sentence began to run from the time of the reversal of the first.

Brown, alias Potter v. Com., 4 Rawle 53. See also, to the same

effect, Woodward v. State, 1 Ohio St. 427; State v. Gibson, 5.

Day 175; Williams v. State, 18 Ohio St. 47; Picket v. State,

22 Ohio St. 408; Com. v. Leath, 1 Va. Cases 151; People v.

Porbes, 22 California 135. But to consider this question on prin

ciple, take a case where a man has been sentenced to imprisonment

for one offense and is afterwards convicted of another, what can be

so proper as to make his imprisonment for the second offense com

mence after the expiration of the first imprisonment. Would it not

be absurd to make one imprisonment for two offenses? Nor does

the absurdity end there, for unless the imprisonment for the last

offense is to begin where the first ends, it would be impossible un

der our system to punish the offender, in certain cases, for the last

offense; suppose for instance, one who has been convicted of horse

stealing and sentenced to a term of three years imprisonment should

afterwards be convicted of the crime of manslaughter and sen

tenced to two years imprisonment, the two years must either be

made to commence after the expiration of the three years or be

merged in them, and thus be no punishment at all. Miller v.

Allen, 11 Ind. 389; James v. Ward, 2 Metcalf, Ky. 271. The

sentence upon the termination of which the commencement of the

cond is made to depend must be made a part of the second sen
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tence, for the reason that each judgment and sentence must stand

or fall by the record made in the case. On writ of error in the

case of Picket v. The State, 22 Ohio St. Supra. The court say,

“The sentence upon the termination of which the commencement

of the one in question is made to depend is only referred to in the

record before us by the title and number of the case. It does not

appear at what term, nor except by remote inference, in what court

it was pronounced. The number of the case is given, but this

number is no part of the sentence, nor is it a necessary part of the

record of the case. The terms of a sentence of imprisonment

ought to be so definite and certain as to advise the prisoner and

the officers charged with the execution of the sentence, of the

time of its commencement and termination, without their being re

quired to inspect the records of any other court or the record of any

other case.” In Williams v. The State Supra, it was held that

where the sentence, as shown by the record, is to be imprisonment

in the penitentiary “for a further term of ten years, to commence

at the expiration of the sentence aforesaid,” and the record not

showing to what the word aforesaid relates, the judgment and sen

tence was reversed, and the cause remanded to the Court of Com

mon Pleas for sentence and judgment in accordance with law, and

it seems that the error does not reverse the whole case but only the

judgment and sentence. See also, 22 Ohio State Supra; 12 Wis

consin 534, 313, 1 Barnwell & Cresswell 711, 5 E. L. E. Reports

310. It is the practice of some of the courts in this State to fix

the time definitely when the second sentence shall commence; this

practice is clearly wrong and cannot be maintained on principle;

the question has never been decided by our Supreme Court, but the

question arose before Judge McAllister at chambers in the case of

“The People ea rel. Robert Stover and John Anderson v. El

tner Washburn, Warden of the Illinois Penitentiary, reported

vol. 3, Chicago Legal News p. 251, the judge said, “This is a case

upon habeas corpus issued at chambers to the Warden of the State

Penitentiary at Joliet, upon the petition of Robert Stover and John

Anderson, who claimed that they were imprisoned by such warden

without the authority of law. The return to the writ discloses this

state of facts. At the April term, 1869, of the Sangamon Circuit

Court, Stover and Anderson were jointly indicted in three separate
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indictments for larceny on May the 6th, but at the same April

term they both having pleaded guilty to all of the indictments, the

court proceededto sentence them; upon the first they were sen

tenced to imprisonment in the penitentiary of the State-of Illinois

for and during the term of one year; upon the second indictment

for and during the term of one year, to commence on the 6th day

of May, A. D. 1870, and upon the third for and during the term

of one year, to commence on the.6th day of May, A. D. 1871.

The petitioners were conveyed to the penitentiary by virtue of the

sentences (or, strictly speaking, by virtue of the first one,) where

they have ever since remained. It also appears that under the -

statutes of 1863 and 1869 these prisoners by their good conduct

and avoidance of any infractions of the rules or laws of the prison

during the term of imprisonment, commencing on the 6th of May,

1870, earned a credit of twenty-six days, which were duly allowed

in pursuance of the statute, which is as follows : “ The convicts in

the Illinois Penitentiary at Joliet, against whom there shall be

found no record of the infractions of the rules or laws of the prison

or of the State and shall demean himself or herself orderly and

peaceable shall be deemed to have earned a credit for good conduct

of the number of days, etc., and shall have the same deducted

from his or her term of imprisonment and shall be discharged ac- ,

cordingly.” Another section makes these provisions applicable to

all convicts theretofore or thereafter sentenced. This statute which

was wisely intended to supply a motive for obedience and good con

duct to the unfortunate class of our fellow creatures who may become

the inmates of the State penitentiary, is just as operative in fixing

the period of discharge of a. prisoner as lapse of time prescribed

in the sentence. If so, then the term of imprisonment of these

men under the second sentence expired on the 10th of the present

month. But the sentence upon the third indictment, by its terms,

does not commence until the 6th day of May next. By what au

thority then does the warden detain them from the 10th of April

to the 6th of May? He cannot treat the case as presenting an

emergency and deny the credit earned in order to lengthen out the

second sentence until the 6th of May. They have observed and

kept all the rules and laws of the prison and the State, and ac

cording to the table in the statute fixing the ratio of credits, they
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have an absolute right to the deduction from their second term of

the number of days as prescribed, so that the conclusion is clear

and irresistible that their second term has expired and the third

does not commence until the 6th of May next. There is therefore

no authority for detaining them during the interim in the peniten

tiary. I have now to commit them to the county jail of Sangamon

county, or require them to give bail to submit themselves to the

imprisonment to which they are sentenced, which is to commence

on the 6th of May next. Suppose I did, and they are unable to

give bail, what will I do with them ? I could not commit them to

the penitentiary for want of bail. They could not be committed

to the jail of Sangamon county, because their cases have gone to

final judgment and the Circuit Court lost all jurisdiction over them,

nor to the jail of this county, because no otlense has been commit

ted here. I can conceive of no other way of disposing of them but

to discharge them as illegally imprisoned. An easy way of avoid

ing such a state of things is for the Circuit Courts, when sentenc

ing a prisoner upon two indictments, to make the second term com

mence upon the expiration of the first instead of upon a particular

day. Prisoners discharged.” To obviate this question the Legis

lature of this State, laws of 1872, page 295, chapter entitled

Convicts, passed the following section: § 3. “ That whenever any

convict is committed under several convictions with separate sen

tences, they shall not be construed as one continuous sentence un

der this law in the granting or forfeiting good time, and when any

convict is committed at the same time with separate sentences and

he should made good time under any of those sentences then the

other sentences shall commence to run at the termination of the sen

tence under this law until the sentences are entirely fulfilled.”

This statute only applies to cases where the convict in the pen

itentiary has made good time under the statute and does not apply

to cases where the first judgment and sentence shall have been re

versed, nor to cases of pardon, neither does it apply to cases where .

the punishment shall be by imprisonment in the county jail. In the

case of Borschenious v. The People 41 Ill. 236, our Supreme Court

held the following judgment to be suflicient. “ That the people of the

State of Illinois recover of said defendant ten dollars upon each of

the ten counts in the said indictment, amounting in the aggregate
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to the sum of one hundred dollars for their fines; also their costs

and charges in and about this prosecution expended, and that execu

tion issue therefor.” The court say, “The clerk might have made a

separate entry of the judgment on each count, but it was wholly

unnecessary to do so. This one entry embodies a several judg

ment on each count. Although several counts are sometimes in

troduced into an indictment for the purpose of describing the same

offense, yet in theory each count presents a different offense, and in

cases of this character (for selling liquor) on a general plea or ver

dict of guilty, the court must assess a fine under each count as

for so many distinct offenses. These are so many distinct convic

tions.” Under our present liquor law (Laws of 1872, p. 554,) im

poses both fine and imprisonment, and upon convictions under this

statute upon more than one count, the judgment for the imprison

ment upon the second count should be made to commence at the

expiration of the sentence upon the first count, and the third at the

expiration of the second, &c. The judgment upon the different

counts being several. The sentence runs concurrently upon

each count, Miller v. Allen 11 Ind. and James v. Ward, 2 Metcalf

Ky. Supra, unless the form of the judgment should follow the form

above indicated. It seems that otherwise the sentence upon each

count would be a sentence in presenti, and it seems clear from the

authorities above cited that the only cases where there is a convic

tion and sentence of imprisonment, that the sentence must com

mence in presenti, unless it shall appear to the court that the party

is at the time serving out a sentence of imprisonment, or has been

convicted and sentenced upon a former indictment; and in cases

of convictions upon an indictment containing several counts. What

ever, therefore, may be the intention of a court in rendering a

judgment that the prisoner be confined for a given number of days

upon each count of the indictment the legal effect of the judgment

is, that shall be confined only for the given number of days, that

such confinement shall be upon each count of the indictment, and

that the term of imprisonment shall be upon each count of the in

dictment, and shall commence and terminate at the same periods,

unless otherwise provided in the judgment and sentence as above

indicated.
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WRIT OF ASSISTANCE.

 

A writ of assistance is, in ordinary cases, the first and only pro

cess for giving possession of land under an adjudication of a court

of chancery. And this, where it is so provided in the decree, will

be granted upon the sale being confirmed, and proof that the pur

chaser has received a deed of conveyance from the master, and a.

copy of the decree having been shown to the party in possession,

accompanied by a. demand in writing of possession which has been

refused. After a foreclosure and sale of mortgaged premises, the

mortgagor refusing to deliver up the possession on demand to the

purchaser under the decree, the court, on motion for that purpose,

will order the possession to be delivered to the purchaser, though

the delivery of the possession is not made a part of the _decree.

Our Supreme Court in the case of IV-z'Zlt'cmzs v. llraldo et al., 3

Scam. 264, per Treat, Justice, say, “ It is a well established prin

ciple, that when a court of chancery obtains jurisdiction of the

subject matter of a suit, it will retain the jurisdiction, to the end

that complete justice may be done between the parties. It has the

power to decree a. sale of the mortgaged premises, and thereby

to pass the title to the purchaser, and will put him in possession

instead of driving him to his action of ejectment. It would be

but partial justice to adjudicate upon the rights of the parties, and

vest the title in the purchaser, without aifording a remedy to carry

the adjudication into full eifect. The court having the power to

dispose of the title, has the right to control the possession. The

mode by which the possession is to be transferred is well settled by

the practice in courts of equity.”

The writ of assistance cannot be awarded by the clerk, but must *

emanate from the court. When a writ of assistance becomes I18

cessary to put a party in possession of land to which he may be

entitled under a decree of the court, he is required to present the

facts requiring the assistance to the Circuit Court, so that the

court itself may judge of the propriety of awarding the writ, Bruce

v. Honey at al., 18 Ill. 74. ‘The writ cannot issue against a per

son in possession of premises sold under a decree rendered in a
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suit to which he is not a party, if his possession began before the

commencement of the suit. Not being a party nor coming in pen

dente lite his rights are in no way affected by the suit, and his right

to the possession cannot be adjudicated in this summary manner.

Gilcreest v. Magill, 37 Ill. 300; Brush v. Fowler, 36 Ill. 58.

The court has no jurisdiction by a summary proceeding to de

termine the rights of third persons claiming title to premises

who have recovered the possession by legal and adverse pro

ceedings against a party to the suit under a claim of right

which occurred previous to the filing of the bill of foreclosure,

Frelinghuysen v. Colden 4 Paige, 204. The power of the court

to give possession to the purchaser at a Master’s sale, by a sum

mary proceeding only extends to those persons who are parties to

the suit in which the sale is directed, or those who have come into

possession under, or with the assent of, those who are parties, sub

sequent to the commencement of the suit. The writ must run

against the party or parties in possession, and can only go against

the parties to the suit, or against those who have come into posses

sion under them since the commencement of the suit, Freling

huysen. v. Colden, supra, Van Hook v. Throckmorton, 8 Paige,

33; Sea. Insurance Co. v. Stebbins 8 Paige, 565; Brush v.

A'owler, 36 Ill., 58. The sheriff having the writ of assistance is

not bound to execute it unless it runs against the party in posses

sion; whenever the sheriff finds a person in possession of the prem

ises not named in the writ he is informed that the decree was not

against the party in possession, but other parties. He should in

that event return the writ with the fact that the parties named in

the writ are not in possession, and with the name of the party in

possession. If the purchaser shall then desire to proceed against

the party or parties in possession, he must give the party in posses

sion notice and apply to the court, and if he can then satisfy the court

that the party in possession entered pendente lite the Court will

order the writ against the party in possession; otherwise the pur

chaser must resort to his common law action. The writ of assist

ance will not justify the officer to whose hands it may come in put

ting out of the possession of the premises, a party who was neither

a party to the suit or named in the writ, Brush v. Fowler, supra,

Jansen v Acker, et als, 23 Wed. 480. And should the sheriff at
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tempt to execute the writ in such case against a person in the quiet

possession of real estate, claiming to own the fee, such person

would be entitled to an injunction restraining the sheriff from exe

cuting the same, Goodenough c6 Warner v. Sheppard, 28 Ill., or

might maintain trespass, Brush v. Fowler, Jansen v. Acker, et

als, supra. When the decree directs the party in possession to

surrender up the possession to the purchaser, the court upon an

affidavit showing the service of a copy of the order accompanied

with a demand of the possession and a refusal of the party to com

ply, will issue the writ of assistance to put the purchaser in posses.

sion. But where the decree contains no such order the court on

motion, and reasonable notice to the party, will make the order, and

upon the like service of a copy and demand of possession the court

will, on motion and without notice, order an injunction against the

party to deliver possession, and then on affidavit of the service

of the injunction and refusal to deliver possession, a writ of assist

ance to the sheriff to put the purchaser in possession issues of course

on motion and without notice. This was determined to be the

proper practice in the case of Kenshaw v. Thompson, et als, 4

John, Ch’y R. 610, upon a careful examination of the practice in

the English courts of chancery, and affirmed by our Supreme Court

in Williams v. Waldo, et als., 3 Scam. 264, supra. The writ

should issue against all defendants to the decree, and in case the

possession of the premises shall have been transferred after the

commencement of the suit such parties as the Court, on hearing of the

motion, shall determine, entered pendente lite should also be named

in the writ. A party purchasing the subject of litigation pendente

lite is as to the subject matter a party to the decree. Our Su

preme Court in discussing this question in Jackson v. Warren, 32

Ill. 340, per Breese, Justice, say, “A pendente lite purchaser

from a mortgagoris, to all intents and purposes, a party to the de

cree, for the same proceedings may be had against him that can be

had against the mortgagor, if either the mortgagor or purchaser

from him who purchased during the pendency of the suit or after

the sale of the premises refuse to surrender the possession to the

purchaser under the decree, the court, on motion, would have pow

er to make an order that he shall deliver up possession to the pur

chasers. If it be disobeyed an injunction would issue, and on
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proof of service of the injunction and continued refusal, the pur

chaser might proceed either by attachment, or by issuing a writ of

assistance, 4 Kent’s Com., 184, 1 Lomax Digest, 535, title

~znortgage,pr0 haw, vice the purchaser is a party to the decree.

In one sense the whole public is a party to a decree, for that itself

is of a public nature, and of record of which all persons are bound

to take notice. He, then, who meddles with the property which is

the subject of the decree becomes by that act a party to the decree.

It cannot be objected that the case is no longer Zis penclens after

a decree and sale and conveyance executed, because tho court of

chancery is not fzmctus oficio until the decree is executed by de

livery of possession, (Lomax Digest, 534.) It will be seen by an

examination of the authorities above cited that it is important at

the filing of the bill to make all persons in possession parties, and

then in case the possession shall be transferred after the filing of

the bill, the doctrine of Zis penolens is applicable, and such parties

. subsequently obtaining possession are as effectually bound by the

decree as Lthe original defendants.

 

1)YING DECLARATIONS.

It has been insisted that death bed declarations in cases of hom

icide cannot be given in evidence, because their admission would

contravene the 6th article of the amendments to the constitution of

the United States, entitling the accused in all criminal prosecutions

. to be confronted with the witnesses against him. The contrary has

been uniformly held by the courts. The courts holding that the

declarations in ewt1'emz's of a murdered person, as to the homicide,

are admissable in evidence. “The right of a party accused of a

crime to meet the witnesses against him face to face is no new prin

ciple. It is coeval with the Common Law. Its recognition in

the constitution was intended for the two-fold purposes of giving it

pre-eminence and permanence. The argument for the exclusion of

the testimony proceeds upon the idea that the deceased is the wit

ness, when in fact it is the individual who swears to the statements

of the deceased, who is the witness. And it is as to him that the
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privilege of an oral and cross-examination are secured. The ad

mission of dying declarations in evidence was never supposed in

England to violate the well established principles of the Common

Law, that the witnesses against the accused should be examined in

his presence, the two rules have co-existed there certainly since the

trial of Ely, in 1720, and are considered of equal authority. The

constant and uniform practice of all the courts of this country, be

fore and since the revolution, and since the adoption of the Fed

eral Constitution and of the respective State Constitutions, contain- .

ing a similar provision, has been to receive in evidence in cases of

homicide declarations properly made in articulo mortis. It con

stitutes one of the exceptions to the rule which rejects hearsay evi

dence. It is founded in the necessity of the case, and for the

reason that the sanction under which these declarations are made,

in view of impending death and judgment, when the last hope of

life is extinct, and when the retributions of eternity are at hand, is

of equal solemnity as that of statements made on oath.” Camp

bell v. State, 11 Geo. 374. Up to the time of Woodstock’s case,

decided in England in 1789, it was held that the question as to

whether the declarations were dying declarations, was a mixed ques

tion of law and fact to be determined by the jury, under the law

as given them by the court, without a preliminary examination by

the court; Woodcock’s case, Leach's Crown Law 500. Since that

period in England, and up to 1852 in this country, it has been held to

be the peculiar and exclusive duty of the court to decide whether

the decedent made the declaration under the consciousness of

inevitable death—upon proof of the condition of mind of the

deceased at the time they were made, and if the proof does not

satisfy the court beyond a reasonable doubt that they were made

in extremity and that they are dying declarations within the law, they

should not be permitted to go to the jury. Dying declarations are

such as are made by the party relating to the facts of the injury

of which he afterwards dies, under the fixed belief and moral con

viction that his death is impending and certain to follow almost

immediately, without opportunity for repentance and in the absence

of all hope of avoidance; when he has despaired of life and looks

to death as inevitable and at hand; Starkey v. People, 17th Ill.

21 and authorities cited. In 1852, 11 Georgia 376 Supra. The
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Supreme Court of that State held that the proper course to be pur

sued was this: “That a prima facie case of the moral conscious

ness required should be exhibited to the court in the first instance,

as preliminary to the admission of the testimony. This done, the

evidence should be received and left for the jury to determine

whether the deceased was really under the apprehension of death

when the declarations were made which they might infer either

from circumstances or the expressions used, placing the facts as to

whether or not the declarations were made in extremis, on the

same footing as any other fact to be proved in the case, and the

fact that they were made in extremis to be proved under the law

to the satisfaction of the jury beyond a reasonable doubt. The

declarations, however, being admitted, the whole evidence, includ

ing that heard by the court as to the condition of mind of the de

ceased at the time they were made, should then go to the jury to

enable them advisedly, and from all the lights, the facts and circum

rtances offered to determine upon the credibility, weight and force

of the evidence. The condition and state of mind of the de

ceased, with all attending circumstances bearing upon the question,

are proper for their consideration, and there is no ground upon

principle or authority for excluding from their consideration the

statements of the deceased as to his apprehension of death, nor of

the surrounding circumstances forming the res-gesta, and tending to

establish the existence or non-existence of that condition of mind

which would constitute his statements as to the cause of the injury

in law, dying declarations. I Greenleaf ev., § 160; 1 Phillips,

ev. 238; 2 Starkie’s ev. 263; Roscoe’s Crim, ev. 34; Lambert v.

State, 23 Miss., 355; Nelson v. State, 13 Smede & Marshall, 506;

state v. Thornley, 4 Harrington, 562; Starkey v. People, 17

Ill., 23. In the case of Starkey v. People, above cited, our Su

preme Court in speaking of the rule laid down by the Supreme

Court of Georgia cited supra, say: “The great caution sanc

tioned by the books in regard to this kind of evidence would seem

to demand a rule of practice uniform, free of all embarrassment

and nice distinction, and which in its operation will not deprive the

jury of any fact or circumstance tending to enlighten them upon

the main point of inquiry—the guilt or innocence of the accused.

We are, therefore, inclined to adopt the rule laid down in Campbell
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v. The State of Georgia, 11 Geo., 353; The People v. Green, 1.

Parker's Cr. R., 11; The State of Wisconsin v. Cameron, 2

Chandler’s R., 172, and substantially recognized in many other

cases, that the question of the competency of the alleged dying

declaration as evidence, is in the first place to be determined by

the court upon a preliminary examination, and the declaration be

ing admitted to the jury, it is for them, upon consideration of the

whole evidence, including that heard by the court upon the ques

tion of competency, and in determining upon the guilt of the ac

cused to take into consideration the state of mind of the deceased

as to his apprehension of death and finally determine this, and con

sequently the force of the declaration as any other question of fact

under the law as given them by the court.” The proper practice

is, that during the hearing of the evidence upon the preliminary

examination as to the state of mind of the deceased involving the

admissibility of his declaration as to the injury, is to send the jury

out in charge of a sworn officer, and if the court determines to ad

mit the evidence then allow the witness to repeat the same in pres

ence of the jury. Hill’s case, 2 Grattan, 611; Smith v. State,

9 Hump., 17; Starkey v. People, 17th Ill., 25. The jury are to

consider the evidence and give the same such weight as to them the

circumstance warrant, taking into consideration all the facts and

the condition of the mind of deceased when made. Murphy v.

People, 37 Ill., 447.

STATE EXEMPTION LAWS.

The leading case upon this question is the case of Gunn v.

Barry, and was decided by the Supreme Court of the United States,

and reported in 15 Wallace, 610, and was a case in error to the

Supreme Court of Georgia.

By a statute of Georgia, passed many years ago, it was en

acted that certain property belonging to the debtor who was the

head of a family should be exempt from levy and sale. The ex

emption included fifty acres of land, and five acres in addition for

each child under the age of sixteen years, the land to include the
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dwelling house, if the same and the improvements should not exceed

‘two hundred dollars, and certain articles of personal property. In

May, 1866, after the rebellion, and before the State was restored

to her proper relation to the general government, Gunn obtained a

judgment in one of the courts of the State for $402.30 principal,

and $129.60 interest, (in all $531.90) against a certain Hart,

who had at the time two hundred and seventy-two and one-half

acres of land, worth $1,300, and the judgment bound it as a lien.

Ilart had no other land, except one tract worth about $100. In

1867 the Reconstruction Act was passed by Congress and became

a law. In pursuance of what was contemplated in this act, and

the amendments to it, the people of Georgia made a constitution.

This constitution, by the first section of its seventh article, or

dained that “each head of a family, or guardian, or trustee of a

family of minor children shall be entitled to a homestead of realty

to the value of $2,000 in specie, and personal property of the value

of $1,000 in specie, to be valued when they are set apart.” It

went on further to declare, “And no court or ministerial officer in

this State shall ever have jurisdiction or authority to enforce any

judgment, decree or execution against said property so set apart,

including such improvements as may be made thereon from time

to time, except for taxes, money borrowed or expended in the im

provement of the homestead, or for the purchase of the same, and

for labor done thereon, or material furnished therefor, or removal

of incumbrances thereon.” This constitution was with certain excep

tions ratified by Congress. The constitution of the State being

thus approved by Congress, the legislature of the State, on the 3d

of Oct., 1868, passed “An act to provide for setting apart a home

stead of realty and personalty, and for the valuation of said prop

erty, and for the full and complete protection and security of the

same to the sole use and benefit of families as required by section

first of article seventh of the constitution, and for other purposes.

The language of this act was the same as the provision of the con

stitution. Under this act all the land of Hart, which was worth

about $1,400, was set apart to him and his family as a home

stead. On the requirement by Gunn to the sherifi" of the county,

one Barry, that he should levy on the lands of Hart, refused to do

so, on the ground that they had been set, off to Hart and his family
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under the act of 1868, and on a petition for mandamus against

Barry to compel him to make the levy, the courts of Georgia, in

cluding the Supreme Court, having decreed that the refusal was

right, the case was taken to the Supreme Court of the United

States. The court, per Swayne, J ., say, “Section 10 of article 1

of the constitution of the United States declares that ‘no State

shall pass any law impairing the obligations of contracts.’ ”

If the remedy is a part of the obligation of the contract, a

clearer case of impairment can hardly occur than is presented in

the record before us. The effect of the act in question, under the

circumstances of this judgment, does not indeed merely impair, it

annihilates the remedy. There is none left. But the act reaches

still further. It withdraws the land from the lien of the judgment,

and thus destroys a vested right of property which the creditor had

acquired in the pursuit of the remedy to which he was entitled by

the law as it stood, when the judgment was recovered, it is in effect

taking one person’s property and giving it to another without com

pcnsation. This is contrary to reason and justice, and to the fun

damental principles of the social compact, and we must confine our

selves to the constitutional aspect of the case. A few further re

marks will be suflicient to dispose of it. It involves no question

which has not been more than once fully considered by this court.

* * * The legal remedies for the enforcement of a contract

which belong to it at the time and place where it is made are a part

of its obligation. A State may change them, provided the change

involves no impairment of a substantial right. If the provision of

the constitution, or the legislative act of a State fall within the cat

egory last mentioned, they are to that extent utterly void. They

are for all the purposes of the contract, which they impair, as if

they had never existed. The constitutional provision and statute

here in question are clearly within that category and are therefore

void.” The obligation of a contract between the parties is to per

form the promises and undertakings therein contained, and the

right to damages for a breach thereof to bring suit and obtain a

judgment, to sue out execution until the same is satisfied, pursuant

to existing laws. The laws giving these rights are as binding on

the parties, and as much a part of the contract as if they had been

set forth in its stipulations, in the very words of the law relating to

\
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judgments and executions, .MeUraol'.en v. Ilaywarcl, 15 Curtis,

232; Ga-ullt, lessee, v. Ewing, 15 Curtis, 613; 22 Gratton,

266. It is also well settled that the law which subsists at the time

and place of making a contract, and where it is to be performed

enter into and form a part of it as if they were expressly referred '

to or incorporated in. its terms. This principle embraces alike those

which affect its validity, construction, discharge or enforcement.

Von Hqfman v. City of Qczinog/, 4 Wallace, 550. The legal

remedies for the enforcement of a contract is a part of the contract

itself. A State may change them provided the change involves no

impairment of a substantial right, 5 McLean, 575. And whenever

such laws are made to act upon past transactions they cannot fail

to work injustice; they take property, which in honesty and fair

dealing, belongs to the creditor, and without his consent exempts

the same from liability for the payment of his debt. Qaaekenbush

. v. I)an7;s, 1 Denio, 130, S. C., 3 Denio, 594; see also 4 Green,

395. If the property is subject to the creditor’s remedy when the

debt is contracted, it cannot be constitutionally excepted from that

liability by subsequent legislation. This question recently came be

fore the Supreme Court of Mississippi, in the case 0f_llisl2g/ v.

Plupp, reported in A. L. Register, April, 1874, at page 239, the

court say, “We think the rules deducible from the cases may be re

duced to theseformulaz. The obligation of a contract is the duty

of performance according to its terms, the means of enforcement be

ing a part of the obligation which the States cannot by legislation

impair. The same question has been recently decided by the Su

preme Court of South Carolina, in the case of Coo/wan v. Darcy,

decided in 1874, the same doctrine was fully maintained. Chi

cago Legal News, vol. 6, p. 230. In this case the court, per Moses,

C. J., say, “It is true, as submitted by the respondent, that in

Gunn v. Barry, the question directly made was as to the effect of

a homestead exemption on a judgment obtained before its allowance

by the constitution, and act of the general assembly of the State

of Georgia, still it is so apparent, that in view of the court, the re

trospective operation of such provision against all previous con

tracts was void, because in violation of the tenth section of the first

article of the constitution of the United States, which declares, “that

no State shall pass any law impairing the obligation of contracts,”
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that we feel bound to regard the opinion as expressive of the views

of the court to the full extent to which the reasons, which it as

signs, may carry it. A respect‘ to the duty which we owe to the

highest tribunal of the country, as well as to ourselves, requires

that we should not only give to the decision all‘proper eifect in the I

case as presented by the facts, but that we should accept the argu

ment of the opinion, as it affects the general question involved in

its judgment. We yield a ready assent to what Mr. Justice Grier

says, in Cook v. .Mqfi'at, et ale, 5 Howard, 308: “The constitu

tion of the United States is the supreme law of the land, and binds

every forum whether it derives its authority from a State or from V

the United States. When this court has declared State legislation

to be in conflict with the constitution of the United States, and‘

therefore void, the State tribunals are bound to conform to such de

cision.” The municipal law enters into and forms apart of this ob

ligation, and to that, parties must be considered as referring in or

derto enforce performance.” Accepting the decisions of the Su

preme Court of the United States as conclusive authority upon con

stitutional questions, and the adjudications of that court having uni

iformly been, that increased exemptions, so far as prior creditors are

concerned, is in violation of the constitution of the United States, the

courts of the several States are bound to hold that all substantial en

largements of the exemption laws as to prior creditors are void. The

rule es tablished in Gcmn v. Barry, will give stability and uniformity

to the business and industries of the people, and inculcate a sterner

morality to respect the inviolability of contracts. It is essential to

the protection of the national jurisdiction, and to prevent collision

between State and National authority, that the final decision upon

‘all questions arising upon the constitution of the United States

should rest with the Supreme Court of the United States, and

finally to determine all suits where is drawn in question the valid

ity of the statute of any State on the ground of its being repug

nant to the constitution of the United States, and the decision of

the State court of last resort is in favor of their validity. And

when the question is decided by the Supreme Court of the United

States, the State courts of the several States are bound by such

decision, and have no right to overrule the same, and the jurisdic

tion of the Supreme Court of the United States in cases arising un
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der the exemption laws of the several States having been affirmed

in the case of Gunn v. Barry, above cited, I regard the question

as settled in this country.

Supreme Court of Iowa.

SIMMONS v. HERVEY et rex.—(19 Iowa, 273.)

1. Husband and Wife Mortgage.—It is settled in this State, that by an in

strument duly executed, the wife may mortgage her separate property to secure her

own or her husband's debt.

2. Conveyance Acknowledgment.—Prior to the taking effect of the code of

1851, the acknowledgment of the wife was essential to a valid conveyance of her

own property, but under the code of 1851 and the act of March 8th, 1858, (Rev.

1860, £ 2255,) the conveyance of a married woman has had the same effect as a

conveyance by a feme sole, or by a man, an acknowledgment being necessary to its

admission to record as constructive notice to third persons, but not essential to its

validity as between the parties. Westfall v. Lee, 17 Iowa, 12; McHenry v. Day,

13 Id., 445, distinguished from this, in this, that they were on instruments of date

prior to the act of March 8th, 1858.

3. Deed, Execution and Delivery.–Under our statute, as at common law, a

grantor, a grantee and a thing to be granted, must all be described in a deed, and an

instrument in which any of these are omitted is not legally executed, and can con

vey no title. Where the wife signed with her husband a blank mortgage, which

was delivered to the husband, who inserted therein a description of real estate

owned by the wife, and then delivered the paper to a third party with instructions to

negotiate it and insert the name of the mortgagee when negotiated, it was held that

the instrument was not the deed of the wife.

4. Parol Authority to Fill Blank.—The power to fill a blank in a conveyance

of land otherwise duly executed under a parol authority, not being presented as a

question, the decision of which is essential to a decision in this case it is not con

clusively denied; but DILLON, J., is of opinion that it is the simpler, better, and

safer doctrine to deny even this power, and the validity as between the parties to a

conveyance thus executed, unless it has been subsequently redelivered, or at least

confirmed, ratified or adopted by the grantor. This case is entirely different from

McHenry v. Day, 13 Iowa, 445, and Baldwin v. Snowden, 11 Ohio, 203.

The plaintiff brings this action to foreclose a mortgage pur

porting to be executed by them. The court below rendered a de

cree of foreclosure as prayed, against both defendants, who appeal

and seek its reversal.

Finch, Clark & Rice for the appellants. Phillips & Phillips

for the appellee.
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DILLON, J.-‘The case was under the statute tried to a jury as

a law action, and must be so treated on this appeal. It is to be

regretted that there were no issues submitted to determine the ques

tions of fact whether Mrs. Hervey ever acknowledged the mortgage,

nor were the questions submitted by counsel framed with that pre

cision which is desirable. Thus for example, the first one assumes

the “ execution and delivery ” of the mortgage’ “ by the defend

ants,” whereas, Mrs: Hervey’s defense is based upon the theory

that she never executed (in the proper sense of that word) the in

strument at all, or delivered the same to the plaintiff, or any

person for him. But we must take the case as it is, and it brings

into view several very important questions.

The lot described in the mortgage was found by the jury to be

the separate property of llfrs. Hervey, and such in the considera

tion of this appeal must be taken to be the fact. Then the general

question which is presented is, what in this State is requisite to

constitute a valid conveyance or mortgage by a woman, of her

separate real property .9 It is settled in this State that by an in

strument duly executed, she may mortgage her property to secure

her own or‘ her husband’s debt. Patton v. Kinsman, 17 Iowa,

428 ; Jones v. Crosthwaite, 17 Id., 393; Stone v. Montgomery,

35 Miss., 83. But here the immediate inquiry is, what constitutes

such due execution ? This requires an examination of the statutes

of the State, and intelligently to understand them, they must be

viewed in the light of the common law and the previous statutes.

It is well known that afeme covert could not at common law

during coverture release her right of dower, or convey her own land

by any direct mode of alienation. Distrust and jealousy of the

marital power of the husband are supposed to be the foundation of

this doctrine. Such a restraint on alienation could not in the

nature of things be endured. And the common lawyers with that v

fondness for subtilty which at an early period distinguished them,

invented or resorted to theintricate,ingenious,cumbersome and expres

sive machinery of fines and common recoveries, by which indirect

modes, and by these only, could a wife’s interest in her husband’s or

her own real estate be aliened ; the conveyance by fines was early

regulated by statute, (18 Edward 1,) in which proceeding the wife

was a necessary party, and the statute required a privy examina
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tion in order to transfer or assure her estate to the cognizee or pur

chaser. Blackstone (2 Com., 355) maintains that she is barred by

a fine, “ because she is privately examined as to her voluntary con

sent, which rerrfoves the general suspicion of compulsion by the

husband.” "

On the contrary, Mr. Hargrave (Harg. Co. Litt., 121 n.) con

tends that it is the judicial proceedings, and not the privy exami

nation, that gives the fine its binding and conclusive efl"ect. It is

only material for our present purpose to note that the privy exam

ination was necessary, because required by statute. See on the

foregoing, Kc-rns v. Peeler, 4 Jones (Law) N. Car., 226-229,

(1856); Green v. Branton, 1 Dev. Eq., 504-507, (1830), per

4 Ruflin, C. J.; Jackson v. Gilchrist, 15 Johns, 89; Constantzhic

v. Van War-zi, 6 Hill, N. Y., 17r.,1s4s, s. c. 10 N. Y., 422;

Martin v. Dwelly, 6Wend., 9-22, 1830, 1 Am. Jur., 73-74.

But fines and recoveries were, it is believed, never adopted in this

country; 2 Washb. Real Prop., 559, p. 17, and authorities cited. j

And certain it is that these modes of assurance never prevailed in

this State. Thus by the ordinance of 1787, (Rev. § 928,) subse

quently extended over Iowa, (Rev., pp. 947-952,) O’Farrell v.

Simplot, 4 Iowa, 381, 1857, it was provided, that until changed by

statute “ real estate may be conveyed by lease and re-lease or bar

gain and sale, signed, sealed and delivered, by the person being of

full age in whom the estate may be, and attested by two witnesses

* * * provided such conveyance be acknowledged, or the execu

tion be duly proved, and be recorded within one year.” This would

clearly allow femes covert to convey their real estate by pursuing

this course.

The earliest act on the subject, Jan. 4th, 1840, (Laws 1840,

chap. 28, p. 35, provided (§ 20) that “ a married woman may relin

quish her slower in any real estate of her husband by any convey

ance thereof, executed by herselfand husband, and acknowledged

and certified in the manner hereinafter prescribed.” This was lit

erally reenacted Feb. 16, 1843, Blue Book, p. 207, § 20. By the

same act (act 1840, § 24-26, et seq.) it was provided that “ a

married woman may convey any of her real estate by any convey

ance thereof, executed by herself and husband and acknowledged j

by such married woman, and certified in the manner hereinafter
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prescribed,” viz., by a separate examination and acknowledgment;

and this was also literally reenacted Feb. 16, 1843, Blue Book,

207, § 24. And such, without quoting, was the provision of the

act of Jan. 2, 1846, (Laws 1846, p. 4,) the earliest married wo

men’s protective act in Iowa. These statutes were framed, as will

be observed, in analogy to conveyances by fine, that is, the wife

must be a party and be privily examined, and acknowledge the in

strument. This is the American mode of assurance in place of

fines and recoveries. And the rule is general in this country that

married women can only convey in the manner and form provided by

statute, and may make valid assurances by pursuing the statutory

mode whatever it may be. See in illustration, Green v. Branton,

1 Dev. Eq., 504-507, 1830; Johns v. Rearden, 11 Md., 465,

1857; Needles v. Needles, 7 Ohio, 432, 1857; Dalton v. Mur

phy, 30 Miss., 59; Howell v. Ashmore, N. J., 261; Mariner v.

Saunders, 5 Gill, (Ill.) 113–125, 1848; Gill v. Fauntleroy, 8 B.

Mon., 177, 1847; Elliott v. Pearsol, 1 Pet., 328, 1825; West

v. West, 10 Serg. & Rawle, 445, 1823; Price v. Hart, 29 Mo.,

171, 1859; McDaniel v. Grace, 15 Ark., 478, approved 20 Id.,

508, 1859; O'Ferral v. Simplot, 4 Iowa, 481, 1857; Blake v.

Blake, 7 Iowa, 46; Grapengether v. Ferjervary, 9 Id., 166–173,

1859, 13 Id., 157.

Therefore, if an acknowledgment is not required by statute or

usage, a deed by a married woman is good though not acknowl

edged; Constantine v. Van Winkle, 6 Hill, N.Y., 177, 1843; re

versing same case, 2 Hill, 240; re-affirmed, 10 N.Y.,(6 Seld.) 422,

1853, by the Court of Appeals. And a separate examination is

not necessary in all of the States, 1 Am. Jur., 73; Catlin v. Ware,

9 Mass., 218, 13 Id., 223, 2 Washb., 539, p. 17. It is thus seen .

that in Iowa down to 1851, when the code took effect, a married

woman could release dower, or convey her land by a voluntary deed

“executed by herself and husband,” to the validity of which, how

ever, a privy examination and acknowledgment were by statute ex

pressly made necessary. We are now ready to inquire into the

changes made by code of 1851. Many portions of the prior acts

were incorporated into the code, but the framers omitted these sec

tions of the Blue Book above quoted, Blue Book, 207, §§ 20, 24,

which specifically pointed out how a married woman might release
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dower or convey her separate estate. And the code of 1851 pro

vides in express terms no speeglfie mode in which the dower right of

the wife can be released or conveyed. There is no provision requir

ing any separate acknowledgment. No such is contemplated.

Code, § 1219 et seq. And there is no provision requiring any

acknowledgment at all in order to make the deed valid between the

parties.

In the place of the provisions of the former law, the Code of

1851 1207) provided broadly that “A married woman may con

vey her interest in real estate in the same manner as other per

sons.” This section accomplishes two things, 1st. It removes her

_common law disability to convey; and, 2d. It points out the mode

of conveyance, the same mode as if she were sole owner, or as if

the owner were a man. And the same policy is further carried out

by the act of March 8th, 1858, (Rev., 397, § 2255,) which declares

that “ the joining of the wife with her husband in a conveyance of

real estate passes any and all right of the wife,” whether it be

dower or fee. And no acknowledgment, separate or otherwise by

the wife, is provided for or declared to be necessary in order to give

the instrument this effect.

Under our law an acknowledgment is not necessary to the va

lidity of adeed or mortgage between the parties, Gould v. Wood

ward, 4 G. Greene, 82; Blain v. Stewart, 2 Iowa, 378, Rev.

§ 2221.

Our statutes, since 1851, no longer require a privy acknowl

edgment of the wife, and hence no s'uch acknowledgment is neces

sary. And since conveyances by married women are. by statute,

(Code 1851, § 1207; Rev. 2215, 2255,) put upon the same

footing as thoseby men, or feme sole, it follows that no acknowl

edgment at all by a married woman is requisite to a valid execu

tion of a deed releasing her dower -or conveying her real estate.

The only effect of the want of such acknowledgment is, that it will

not, when recorded, impart constructive notice of its existence,

Rev. § 2221, (see this subject discussed by Wright, Ch. J., in Mor

ris v. Sargent, .18 Iowa, 90, but not determined; and see West

fall v. Lee, 7 Iowa, 12, and ]l[0Henr_1/ v. Day, 13 Iowa, 445, in

which the observations respecting the acknowledgment, ifto be un

derstood as deeming it essential to the validity of the deed, are in
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consistent with the view above expressed. These decisions were on

instruments of date prior to the act of March 8, 1858.) It follows

that although Mrs. Hervey may not, (as she alleges, and as the ev

idence tends strongly to show,) ever have acknowledged the mort

gage in suit, still the want of acknowledgment alone, if the mort

gage were otherwisejvalid and duly executedand delivered, would be

no defence to the foreclosure proceeding of the plaintiff. And

this brings us to the next question, which is, was the mortgage, as

respects Mrs. Hervey, duly executed and delivered .5’ This in

volves the inquiry, what, under our statute, are the essential

requisites of a valid conveyance .9 How far has the statute in this

respect changed the common law? The requisites of a good deed

at common law are clearly and correctly stated in Sheppard’s

Touchstone of Common Assurances. It is there (54, 55), laid

down, that “Every well made deed must be written, i. e, the agree

ment must be all written, [or written and printed], before the

sealing and delivery of it,‘ for if a man seal and deliver an empty

piece of paper or parchment, albeit he do there withal command

ment [verbally or by writing, without seal,] that an obligation or

other matter, shall be written in it, and this be done accordingly,

yet this is no good deed. The same work, the Touchstone, thus

enumerates besides writing, the other requisites of a good deed at

common law. '

“2. That there be a person able to contract, and to be con

tracted with, and a thing to be contracted for, and that, all these

be set down by sujic/ient names, (Id. 54).” And if the name of

the grantee be not contained in the premises, yet if it be in the

habendum, it may be good enough, (Id. p. 75). If made to a

person disabled or incapable of taking, it is void, (Id. 55).

“3. Reading, i.e. ifrequired,”

“4. Sealing, i. e. that a deed, so written be sealed by the

party, or by some other of his appointment, (Id. 54), before the

delivery of it.” (Id. 57).

“5. Delivery, i. e. that the deed so written and sealed be

delivered by the party, or some other of his appointment as his

deed (Id. 54) to the party to whom it is made or to any other, by

suflicient authority from him. (Id. 57:). A deed takes effect by de

livery, but if delivered before it be sealed, it is nothing worth, (Id.
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58). See also as to the requisites of deeds, Garrett v. Same, 7

Mowr. 545-47, 1828; Chiles v. Comley, 2 Dana, 21-23; Ingram

v. Little, 14 Geo., 173; McKee v. Hicks, 2 Dev. 379, 1833;

Wiggins v. Lusk, 12 Ill., 132, 4 Kent's Com. 462; Swails v.

Bustart, 2 Head, (Tenn.) 561, 1859. Chauncey v. Arnold and

wife, 24 N.Y., 330, and other cases cited infra.

Under these authorities it is clear that the mortgage in ques

tion, having been filled up in the absence of Mrs. Hervey, without

any writing under seal, or, indeed, any writing at all, it would not,

at common law, be a good conveyance; certainly not, unless sub

sequently re-delivered or otherwise adopted or ratified. It must

be admitted that much of the doctrine, as laid down in the Touch

stone, is owing to, or largely influenced, by the technical rules of

the common law, respecting sealed instruments. By our statute,

Rev. ch, 76), the use of private seals in written contracts is abol

ished,” &c.

This chapter refers to contracts alone, and we pass it by, as

now immaterial, without stopping to consider whether, or how far it

was intended to elevate unsealed, or to degrade sealed instruments.

But by section 29, clause 20, it is provided that, “The word ‘deed’

is applied to an instrument conveying lands, but does not im

Aply a sealed instrument, and under it we have decided that a seal

is not essential to the validity of a conveyance, (Pierson v. Arm

strong, 1 Iowa, 282, 1855,) though formerly it was so. Switzer

v. Knapps, 10 Id. 72. The English doctrine is, that a deed or

sealed instrument must be wholly written and perfected in all its es

sential and material parts before delivery. This, as we have shown,

is the doctrine laid down by the Touchstone, and is the modern doc

trine as declared in the thoroughly considered case of Hibble

White v. McMornie, 6 Mees & Wels., 200, 1840, which expressly

overruled, Tezira v. Evans. This case (Tewira v. Evans,) as

it occupies so conspicuous a figure in the discussions on this

subject deservcs to be stated.

It is not reported, but is referred to by WILSON, J., 1 Anst.

225-229, (33 Geo., III), and thus stated by him. I remember the

case of Tevira v. Evans, before Lord Mansfield, which was this:

Evans wanted to borrow £400, or so much of it as his credit should

be able to raise; for this purpose he executed a bond, with blanks
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for the name and sum, and sent an agent to raise money on the

bond. Texira lent £200 on it, and the agent accordingly filled up

the blanks with that sum and Texira's name, and delivered the

bond to him. On non est factum, pleaded, Lord Mansfield held it

a good deed,—in other words, held that blanks in a sealed instru

ment of this character might be filled by parol authority. This is

overruled in England, on the technical ground that the agent ought

to have been appointed under seal. Under our statute (Rev. ch.

76), there is no doubt that Tezira v. Evans would be good and

sound law, in a like case, or a case not involving the conveyance of

real estate. In this country the cases are in conflict. As sup

porting Tezira v. Evans, see Wooley v. Constant, (bill of sale.)

4 Johns 54, 1809, ex parte Kerwin, (appeal bond) 8 Cow, 118,

1828, 6 Id. 60, Bank of Buffalo v. Kortright, (transfer of stock

in blank) 22 Wend. 348, 365, 1839; and see Chauncey v. Ar

nold, 24 N. Y. 330, 1862, which is latest N. Y. case, and re

views the previous ones, Wiley v. Moore, 17 Serg, and R. 438,

1828, (blank bond), Boardman v. Gore, 1 Stew. (Ala.), 517,

1828, (blank payee inserted), Richmond Manufacturing Com

pany v. Davis, (payee’s name and amount inserted in sealed

bill), 7 Blackf. 412, 1845, Redfield on Railways, 48, § 35, disap

proves of the case overruling Tewira v. Evans, and the same case

is also disapproved, and the contrary ruled as to the transfer of

the blank certificates of stock, by the Supreme Court of Connecti

cut in The Bank v. R. R. Co., 1 Am. Law Reg. (N.S.) 210,

1861; Speake v. United States, 9 Cranch, 28, 1815, explained

and commented on by CH. J. MARSHALL, 2 Brock, 64, 72, 1822;

Gourdin v. Commander, (bond obligee blank and filled in), 6.

Rich. 497, 1852; Duncan v. Hodges, 4 McCord, S.C. 239,

1827, (deed for land with blank); NELSON, J. Drury v. Foster, 2.

Wall 24, 1864. Against Tezira v. Evans, directly or in effect

see Boyd v. Boyd, (blank attachment bond), 2 Nott & McC. 125,

1819; Gilbert v. Anthony, (prison bond); 1 Geo. 69, 1821, 2 Id.

149, 1 Head, (Tenn) 98; Byers v. McClanahan, (bond for money),

6 Gill & J., 250, 1834; Ayres v. Harness, (bond for money),

1 Ohio, 368, 1824; United States v. Nelson, (official bond

blank filled up), 2 Brock, 64, 122; People v. Organ, (official

bond filled up without express authority), 27 Ill. 27, 1861; In
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gram v. Little, (deed for land), 14 Geo. 173, 1853; Davenport

v. Sleight, 2 Dev. & Batt. 381, 1837; approved Kine v. Brooks,

Cbond) 9 Ind. N. C. 218; Cross v. State Bank, (bond for money),

5 Pike, (Ark.), 525, 1844; McMurty v. Frank, (bond for money),

4 Monr. (Ky.) 39, 1826; Arrington v. Benton, (bond for "

money), 19 Ala. 114, 1831; Curns and Wife v. Lynde, (blank

deed for land held void), 6 Allen, Mass., 305, 1863, distinctly

overruling Tezira & Evans, Drury v. Foster, (mortgagee's name

and the amount blank held void), 2 Wall, (U. S. Rep.) 24,

1864.

An examination of these cases will show that they all, or sub

stantially all, hold that if a specialty be required by law, it cannot

be signed and sealed in blank, and afterwards be wholly filled up

hy parol authority, and if this be done, in the absence of the party,

so signing and sealing, it is not his deed, unless subsequently re

delivered, acknowledged or adopted.

But one class of the cases hold that if only certain blanks are

left, these may, according to Tewira v. Evans, be filled up in the

absence of the obligor, pursuant to parol authority from him. But

the class of cases which deny Tewira v. Evans, hold otherwise.

But we have found no case which adjudges that deeds or con

veyances of lands may be signed in blank, and be wholly filled up

and delivered in the absence of the grantor, by virtue of parol au

thority, and yet be binding upon him without a subsequent adop

tion, confirmation or re-delivery by him. Conveyances of land in

this State must be in writing, and have the grantor’s name affixed

to the same, Rev. ch. 96, §§ 2220, 2227.

Authority to sell land may be conferred by parol, but author

ity to convey or complete a conveyance must be conferred by .

writing, 2 Kent Com. 614, Tappan v. Redfield, 1 Halst. ch. 339,

1846, and authorities cited; Smith v. Dickerson, 6 Humph. 261,

1845; Riley v. Minor, 29 Mo., 439, 1860; Elliott v. Pierce, 20

Ark., 508, 1859; Worral v. JMeum, 1 Seld., (N.Y.), 229.

A deed signed in blank is not, in the sense of the law, exe

cuted. There must still be under our statute, as at common law, a

grantor, a grantee, and a thing to be granted, and these must all

be described in the writing. As to essentialness of grantee being

named or designated, see Bac. Abr., Grant C, and common law
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authorities cited; also Garnett v. Garnett's lessee, 7 Monr.,

(Ky.), 545; Iwin v. Longworth, 20 Ohio, 581, 602, 1851;

Chiles v. Conley’s heirs, 2 Dana, (Ky.), 21, 1834, 4 Kent Com.

462; Phelps v. Call, 262, 1847; Wiggins v. Lusk, 12 Ill. 132;.

Chauncey v. Arnold, infra; Fletcher v. Mansur, (christian name

of husband as grantee left blank, he inserted his wife’s name, held

that title was in the husband, there having been no delivery to the

wife), 5 Port. (Ind.), 267, 1859; Drury v. Foster, 2 Wall, U. S.

Rep. 20, 1864. . .

Sealing is dispensed with by the statute (§ 29, clause 20 su

pra) as one of the requisites of a conveyance of lands, and this was

because with us seals had become a mere useless form without sig

nificance. But the other essential common law requisites of con

veyance of land are not thereby abrogated, and regularly, a deed.

should still, as heretofore, be perfect before delivery, as it takes

effect from that time. See authorities above; also McKee v.

Hicks, 2 Dev. 379, 1833, approved 2 Dev. and Batt (Law) 381,

Brevard v. Neeley, 2 Sneed, (Tenn) 164, 1854. The majority

of those cases above cited, which hold that blanks in sealed instru

ments may be filled up by parol authority, relate to bonds for

Inoney, or official bonds or instruments of a commercial nature, such

as stock certificates and the like. The doctrine has not been re

laxed so as to extend to grants of land, Story Agency, $48, and

cases infra. No person “says Ruffin, Ch. J., arguendo, in

Davenport v. Sleight, 2 Dev. and Batt. (Law) 381, 383, 1837,

“will argue in favor of a deed of conveyance in which the name of

the bargainee for instance, or the description of the land was insert

ed after execution by the vendor and in his absence, although done

without corruption or by some person whom he requested to do it.

It would subvert the whole policy of the law, which forbids titles:

from passing by parol, and requires the more permanent evidence

of writing and sealing. In the recent case of Chauncy v. Arnold,

24 N.Y., 330, 1862, the Court of Appeals decided that the name.

of a mortgagee should be inserted before delivery, and if not so in

serted, the instrument did not become effectual by delivery in such

an imperfect state, to one who advanced money upon the agreement,

that he should hold the instrument as security for his loan. The

question whether the paper might have been made valid and effec
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tual by proof of parol authority to fill the blanks with the lenders

name as mortgagee, was not decided.”

DENIo, J. observes: “If we take into consideration only

what is written, he paper is wholly without meaning. A transfer

to a person not named, or in any way described, or designated, is

unconnected with anything else, a mere nullity. To hold the in

strument valid, would let in some of the mischief which the authors

of the marriage settlement may be supposed to have intended to

guard against in requiring a writing under seal to effect a dispo

sition of the property. But although there is some diversity in the

cases, I am of the opinion that none of those of modern date

countenance the method of creating a title to or a lien upon land

which it is sought to uphold in the present case.” Cases arising

upon bills and notes, are plainly distinguishable. These he admits,

if issued in blank may by filled up. But no one he adds would be

bold enough to contend that a paper intended to operate as a mort

gage could be put in circulation in such a shape, and by filling up

could be made obligatory on any one. This doctrine is limited

strictly to commercial paper, and is based solely upon its negoti

able quality, 24 N.Y., 332, 333, Story Agency, $48, Ingram v.

Little, 14, Geo. 173, 1853, is to the same effect ; also 2 Wash.

Real P, 554, pl. 7, in the still more recent case of Burns and

Wife v. Lynde, (6 Allen] Mass.] 305, 1863), it was decided by

the Supreme Court of Massachusetts, in a case strikingly like the

one before us, that a printed deed signed and sealed in blank by a

married woman, the blanks being filled up in her absence, but by

her parol authority, was ineffectual, unless afterwards redelivered

or adopted when in a completed state.

The dangerous nature of any other rule is well enforced in the

opinion. And in the still more recent case of Drury v. Foster,

(2 Wall 24, 1864), it was held by the Supreme Court of the

United States, that a paper intended as a mortgage, but with

name of mortgagee and amount in blank, when signed and ac

knowledged by the wife, was void as to her, though the plaintiff

was a bona fide owner of the instrument.

Duncan v. Hodges, (4 McCord, [South Car.] 239), 1827, is

the only case we have met which has attempted to extend the doc

trine of Texira v. Evans, to conveyances of real estate.
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In Duncan v. Hodges, the plaintiff signed and sealed a print

ed deed of conveyance of a tract of land, which was attested by

two witnesses and left by the plantiff with his agent to be filled up,

whenever the defendant who had agreed to buy it, should execute a

bond for the purchase-money. The defendant being ready to give

his bond and accept the deed, the agent filled the blanks conveying

the land to the defendant and delivered it to him, who accepted it,

and gave his bond for the purchase money. The action was debt

on the bond, and the defense was, that the deed was void, neither

the grantor nor the subscribing witnesses being present when it was

filled up and delivered. It was held that the plaintiff was entitled

to recover on the bond. This decision was obviously right upon

the ground that the plaintiff by accepting the bond given for the

purchase money, suing upon and claiming the benefit of it, adopted,

ratified and confirmed the delivery of the deed, or was estopped

from denying it. As to subsequent adoption and estoppel, see

Drury v. Foster, 2 Wall, U. S. 24; Parker v. Hill, 8 Metc., 447,

1844, Hudson v. Rivett, 5 Bing, 368, 1 Greenl. Ev. § 568, A note

6, and cases cited at end of note; Camden Bank v. Hall, 2

Green N. J., 583, 588, Van Amruge v. Morton, 4 Whart, (Pa).

382, 387, McNutt v. McMahan, 1 Head, (Tenn). 98, Rhode v.

Louthame, 8 Black, 413, Price v. Hart, 29 Mo. 179, Burns v.

Lynde, 6 Allen, 305, 310. But in delivering the opinion,

another ground for the decision is taken, and is thus stated by

JoHNSON, J. : The general rule is, that if a blank be signed,

sealed and delivered, and afterwards written, it is no deed, and the

obvious reason is, that as there was nothing of substance contain

ed in it, nothing could pass by it. But this rule was never intend

ed to prescribe to the grantor, the order of time in which the sev

eral parts of a deed should be written. A thing to be granted, a

person to whom, and the sealing and delivery, are some of those

which are necessary, and the whole is consummated by delivery, and

if the grantor should think proper to reverse this order in the man.

ner of execution, but in the end makes it perfect, before delivery,

it is a good deed. Thus it is said, that if a deed be made with

blanks, and afterwards filled up, and delivered by the agent to the

party, it is good. Anst. 229, (which is Tezira v. Evans), Com.

Dig., Fait A, (1) note (F) Days Ed. It is not pretended that
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this deed was not perfect, as to form, when it was delivered by

Gray, the plaintiff’s agent, or that he was not instructed by the

plaintiff to fill up the blanks and deliver it; and according to this au

thority (Tezira v. Evans), the deed is good. This deed is dis

tinguishable from the one under consideration, there being in ours

no specific grantee intended, no express authority from the owner

to fill up blanks and deliver to him, and no subsequent adoption of

what had been done, by bringing an action on the bond given by

the purchase money, and claiming the benefit of the delivery of the

deed.

We cannot upon principle or authority, uphold the validity of

a “floating” deed or mortgage of land, that is an instrument in

tended to circulate or float in commercial or business channels after

it has parted from the possession of the grantor, and when it finds

an owner have his name inserted in the absence of the grantor,

without authority in writing 6 M. & W. 200. Such an instrument

is not valid proprio vigore as a conveyance or charge on lands.

though it or the transaction may in certain cases give equitable right,

Switzer v. Knapps, 10 Iowa, 72. -

We need not, in this case, conclusively deny that power to fill

a material blank in a conveyance otherwise duly executed, might

be conferred by parol, but the simpler and better, or safer doctrine

in the writers opinion is, to deny even this power and the validity

as between the parties of a conveyance thus executed, unless it has

been subsequently redelivered, or at least confirmed, ratified or

adopted by the grantor. But admitting that certain blanks may,

before delivery, be filled by parol authority from the owner, stil

the present decree must be reversed. -

The property was the wife's, at least it is so to be regarded on

this appeal. She signed wholly in blank. She was not present

when the paper was filled up. She is not shown to have received,

enjoyed and retained any of the benefits arising from its negotiation,

or otherwise to have ratified and consented to the act of filling up.

and negotiating. She is in no manner equitably estopped to make

the defense that the conveyance is not valid, Drury v. Foster

supra. It was filled up by Mr. Hervey, in her absence, and with

out her knowledge, with the description of the lot, and there is no

finding that she authorized verbally or otherwise, this to be

*
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done. It was filled up with the name of the grantee, and the de

scription of the note by Smith, or under his order, when in Nebras

ka; and Smith does not pretend that he had any authority, verbal

or otherwise from Mrs. Hervey to do so. On the contrary he

swears that he supposed the property was Mr. Hervey’s, and that

he acted, in filling the blanks, under the husband’s verbal author

ity and instructions. The law of course, confers upon the hus

band no such power over the property of his wife. The penalty of

his misuse of her signature cannot, certainly as between the parties

to the instrument be the loss of her property.

The case is distinguishable, and entirely different from Mc

Henry v. Day, (13 Iowa, 445), and Baldawin v. Snowden, (11

Ohio, 203). We only observe that very different equitable con

sideration would apply, if the property were or shall be found

to be the husband’s, and that he has received the benefits of the

negotiation of the mortgage to the plaintiff or otherwise adopted it.

Decree reversed and trial de novo ordered.

The foregoing opinion will be found

of interest to the profession in this State,

particularly from the manner in which

the subjects are discussed by the learned

judge and from its practical importance

and its application to our statute cited in

this note, upon the first point in this case,

that a married woman may voluntarily

convey her separate property by deed of

trust or mortgage, to secure the debt of

her husband, is fully sustained in this

State in the case of Young v. Graff, 28

Ill., 20.

The second question involves the in

quiry, what under our statutes are the es

sential requisites of a conveyance of the

separate property of a married woman.

That the above opinion is good law in

this State, will clearly appear by an ex

amination of our statute. The 17th sec

tion of the conveyance act of 1845, (Rev.

Stat. 1845, p. 106), provides that, “When

any husband and wife residing in this

State shall wish to convey the real estate

of the wife, it shall, and may be lawful

for the said husband and wife, she being

above the age of eighteen years, to exe

cute any grant, bargain, sale, lease, re

lease, feoffment, deed, conveyance or as

surance in law whatsoever, for the con

veying of such lands, tenements and

hereditaments; and if after the executing

thereof, such wife shall appear before

some judge, or other officer authorized by

this chapter, to take the acknowledg

ments to whom she is known, or proved

by a credible witness, to be the person

who executed such deed or conveyance,

such judge, or other officer shall make

her acquainted with, and explain to her

the contents of such deed or conveyance,

and examine her separate and apart

from her husband, whether she executed

the same voluntarily, freely and without

compulsion of her said husband, and if

such woman shall upon such examina

tion acknowledge such deed or convey

ance to be her act and deed, that she ex

ecuted the same voluntarily and freely,

and without compulsion of her husband,
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-‘and does not wish to retract, the said

judge or other officer, shall make a cer

‘tificate indorsed on, or annexed to such

deed or conveyance, stating that such

woman was personally known to the said

judge or other officer, or proved by a

witness (naming him) to be the person

who subscribed such deed or conveyance,

and setting forth the examination {and

acknowledgment aforesaid, and that the

contents were made known and explain

ed to her, and such deed (being acknowl

edged or proved according to law, as to

the husband), shall be as effectual in law

as if executed by such woman _while sole

and unmarried. No covenant or war

ranty, contained in any such deed or

conveyance, shall in any manner bind or

affect such married woman, or her heirs

further than to convey from her and her

heirs effectually her right and interest

expressed, to be granted or conveyed in

such deed or conveyance.” This section

of the statute remained in force up to

March 27th, I869, at which time the

following act was passed which provided,

“that any femme covert being above the

age ofeighteen years, joining with her hus

band in the execution of any deed,

mortgage, conveyance, power of attor

ney or other writing of, or relating to

the sale, conveyance, or other disposi

tion of lands or real estate, as aforesaid,

shall be bound and concluded by the

same in respect to her rights, title, claim,

interest, or dower in such estate, as if she

were sole and of full age as aforesaid,

and the acknowledgment or proof of

such deed, mortgage, conveyance, power

of attorney, or other writings may be the

same as ifshe were sole.” (Laws of I869,

page 359. It is thus seen that in Illi

nois, down to 1869, when the above act

took effect, a married woman could re

lease dower or convey her land by a

voluntary deed "executed by herself and

husband," to the validity of which how

ever a privy examination were by sta

tute expressly made requisite, which

specifically pointed out how a married

woman might release dower, or convey

her seperate estate, and the act of I869

provides in express terms that, the ac

knowledgement or proof of the execution

may be the same as if she were sole and

unmarried. This act was substantially

re-enacted by the conveyance act of

1872, laws of 1872, page 287, in force

]uly Ist, I872, as follows:

Q 18. “Any married woman being

above the age of eighteen years, joining

with her husband in the execution of any

deed, mortgage, conveyance, power of

attorney, or other writings of, or relating

to the sale, conveyance or other disposi

tion of her lands or real estate, or any

interest therein, shall be bound and con

cluded by the same in respect to her

right, title, claim, or interest in such es

tate as if she were sole.

Q I9. The acknowledgment or proof

of any deed, mortgage, conveyance, re

lease of dower, power of attorney or

other writing of, or relating to the sale,

conveyance or other disposition of lands

or real estate, or any interest therein, by

a. married woman may be made and cer

tified the same as if she were afemme sale

and shall have the same effect.”

The statutes above cited, accomplish

two things. Ist. They remove her com

mon'_law disability to convey; 2d. They

point out the mode of conveyance. The

act of 1845, supra, required a privy ex

amination and (acknowledgment. The

act of 1869, supra, declares that the

wife joining with her husband in the ex

ecution of any deed, mortgage, &c., shall

be bound and concluded by the same in

respect to her right, title, claim, interest

or dower in such estate, as if she were

sole‘; and the act of 1872, supra, declares

that she shall be bound and concluded

by the execution of any such deed,

or conveyance, (her husband joining in

such deed or conveyance, the same as if
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she were afemme sole, and shall have the

same effect. And no acknowledgment

separate or otherwise by ‘the wife is pro

vided for or declared to be necessary in

order to give the instrument this effect.

Our statute since I869, no longer re

quires a privy acknowledgment of the

wife, hence, no such acknowledgment is

necessary.

The conveyance of married women

joining with their husbands, are by the

last two statutes, put upon the same foot

ing as those by men or a. femme sole. It

follows that no acknowledgment by a

married woman is requisite to a valid ex

ecution ol a deed releasing her dower or

conveying her real estate. The only effect

of the want of such acknowledgment it

will not be admitted to record. Under

our law, an acknowledgment is not nec

cssary to the validity of a deed or mort

gage as between the parties.

Sample v. Zlliler, 2 Scam. 3:5.

Carmel! v. Reed, 2 Scam. 371. '

Thus it is seen that no acknowledg

ment is necessary to the validity of a

deed or mortgage, as a general rule, but

to this rule there are exceptions. Our

Homcstcad Act, Laws of 1873, pp. 99

100, exempts a homestead of the value

of $1,000 ; Q 4 provides that “No release,

waiver or conveyance of the estate so ex

empted shall be valid, unless the same is

in writing, subscribed by said house

holder, and his or her wife or husband,

if he or she have one, and acknowledged

in the same manner as conveyances of

real estate are required to be acknowl

edged, or possession is abandoned, or

given pursuant to the conveyance; or if

the exemption is continued to a child or

children without the order of the court

directing a release thereof.” In other

words, in all cases where the statute re

quires an acknowledgment to the valid

ity of a deed, the statute must be sub

stantially complied with, Hue: v. Lane,

ll Ill., 123; in all other cases the deed is

Mr

valid as between the parties without ac

knowledgment, provided, as in cases of

married women, the statute repeals the

common law disability. In the case of

Burn: and I/Vife v. Lynda, (6 Allen,

Mass., 305), it was held that, a married

woman, who had signed and sealed a

blank form of a deed with parol author

ity to fill it up, so as to convey her rights

of dower and homestead in her husband’s

land may after the instrument has been so

filled up in her absence, and signed and

delivered by her husband, maintain a

bill in equity to compel the person named

therein as grantee to re-convey her es

tate in the premises, although upon be

ing informed that the instrument had

been filled up in conformity to her au

thority, she asscntcd thereto, and al

though upon the faith thereof, the person

named as grantee had rendered services

to her husband, and furnished supplies to

her family.

In case of the execution of a deed by

a married woman, where the law re

quires an acknowledgment, that the ac

knowledgment of a paper in blank, or

with a blank for the name of the grantee,

or a description of the land would be void.

The case of Drury v. Foster, 2 \Vall,

24. The Supreme Court of the United

States hold that apapcr executed under

seal for the husband’s benefit by husband

and wife, acknowledged in separate form

by the wife, and meant to be a mortgage

of her separate lands, but with blanks

left for the insertion of the mortgagcc’s

name and the sum borrowed, and to be

afterwards filled up by the husband and

given to a lender of money, though one

tanafide and without knowledge of the

mode of execution, was void, and the

mortgagee on cross bill to a bill of fore

closure by the lender, was directed to

cancel her name. The question of the

execution and delivery of deeds in blank

has frequently been before the courts,

and the authorities are somewhat con
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flicting. This question recently came be

fore the Supreme Court of California, in

the case of Uplon v. Archer, and re

ported in 4| Cal. 87, the court, per

RHODES, C. ]., say, “The plaintiff being

the owner of the tracts of land described

in the complaint, offered to sell the same

to two certain persons, and before they

had accepted the offer he signed and ac

knowledged an instrument in the form of

a deed, sufficient to convey the lands, ex

cept that a blank was left for the inser

tion of the names of the proposed pur

chasers as the grantees. He left this

instrument with Webster, and gave him

verbal directions to fill the blank with

the names of the proposed purchasers if

‘they accepted the offer. During the ab

sence of the plaintiff Webster sold the

lands to the defendant on the same terms

that the plaintiff had offered to sell them

to the proposed purchasers from him,

caused the name of the defendant to be

inserted in the instrument above men

tioned, delivered it to the defendant as

the plaintifl’s deed, and received and

still holds the portion of the purchase

money which was paid in hand, and the

defendant's promissory note, payable to

the plaintiff, for the residue of the pur

chase money. Upon the pla.intiff’s re

turn he refused to receive from Webster

the money-or the note. When that in

strument was left with Webster by the

plaintiff, it was not his deed, for the ob

vious reason, that there was only one

party to it. No one could convert it into

his deed, except the plaintiff, himself, or

some one by him thereto, duly author

ized, and as it could not become the

plaintiffs deed until the name of the

grantee was inserted, that act could not

be performed by an agent in the absence

of the plaintiff, unless his authority was

in writing (Story on Agency,sec. 49, and

notes, Dunlap‘s Paley on Agency, I57,

and notes.) The case comes within the

sixth section of the statute of Frauds."

See also same case, reported in vol. lo,

Am. Reports, p. 266, and authorities

cited in note. There are a. few cases that

hold, more or less directly, that parol au

thority to the agent is sufficient, see

Field v. Stagg, 52 M0., 53; Inhabitants

0/’ South Berwick v. Hurzlresx, 53 Me.,

89, and cases cited, Gibb: v. Frost, 4.

Ala., N. S. 720; Bank v. Hamrrzand, I

Rich. 28! ; Gourdin v. Commander, 6

Rich. 497 , Duncan v. Ifodger, 4 McC.,

239; Bridgeport Bank v. New York 52-’

M H R. R. Co; 30 Conn, 231; Cam

den Bank v. Hall, 2 Green, 383.

In Char: v. Palmer, 29 Ill., 306, the

court say, “The deed is wanting in one

essential, namely, a grantee, and is

therefore void.” At the close of the

opinion, they say that, "It was an ob

jection which might have been removed

by proof.” It may be that parol author

ity would have been sufficient under our

statute, (Statute Frauds), and the case of

Luke v. Campbell, r8 Ill. I06, to have

authorized the agent to have inserted the

name of the proper grantee, but I appre

hend, undcr our statute as amended by

the act of 1869, requiring the authority

of the agent to be in writing, the case in

California, above cited, is good law in

this State, and is fully sustained by

authority.
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an act to enable the State of Arkansas and other States to reclaim the swamp lands
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statutes must be so interpreted as to give effect to the whole; and one part must be

so construed by another, that the whole may stand.

4. Acts of Congress of March 2d, 1855, and March 3d, 1857, considered and

construed.—That under the acts of Congress of Sept. 28th, 1850, March 2d, 1855,

and March 3d, 1857, vacant and unappropriated land is subject to private entry, the

same not having been confirmed to the States. -

5. Patent cannot be attacked collaterally for fraud in ejectment. —That when

such lands are entered, and the patent issued to the purchaser, a third party cannot

in ejectment attack it collaterally for fraud.

Moore & Warner, for appellant.

Beason & Blinn, for appellee.

The opinion of the court was delivered by

THORNTON, Justice.—The chief defense to this action of eject

ment is that the land, to which the plaintiff had a patent from the

United States, was swamp and overflowed land, and as such, and

prior to the entry, the title was vested in the State, by force of the

act of Congress of September 28th, 1850. Brightey's Digest,492.

The true construction of the several acts of Congress is, that

these lands were subject to purchase, until the law was complied

with, and the patent was issued to the State.

The first section of the act of 1850 enacts that the whole of the

swamp and overflowed lands shall be and are hereby granted to the

States. If there were no other provision it might well be said, that

an absolute grant was made.

The second section, however, provides that a list of the lands

shall be made by the Secretary of the Interior, and transmitted to

the Governor, and on the request of the Governor, a patent shall is

sue, “and on that patent the fee simple to the said lands shall vest

in the State.”
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Congress made a grant of lands, and then directed the mode

in which it was to be executed, and named the act which should

vest the title.

The second section must control the first.

It is a settled rule that statutes must be so interpreted as to

give effect to the whole, and one part must be so construed by

another that the whole may stand.

If we make an absolute grant by the first section, then we nul

lify the second. If the intention was that the title should be vested

by the first, then the words in the second, “and on that patent the

fee simple to said lands shall vest,” are useless and inoperative.

The correct conclusion to be drawn from both sections is, that

a grant was made, which would vest the title, upon a compliance

with the law in making the required list, and the issue of a patent.

This construction is fully sustained by the subsequent legisla

tion of Congress in relation to the same subject matter.

On the 2d of March, 1855, Congress passed a law entitled,

“An act for the relief of purchasers andlocators of swamp and

overfiowed lands.”

The first section directed the President to issue patents to all.

purchasers of swamp lands, who had made entries prior to the issue

of patents to the States, and reference was made to the act of Sep

tember 28th, 1850, by its date and title.

The second section directed a return of the purchase money to»

the State upon proper proof.

Though the title cannot control the plain words in a statute, it.

is entitled to some consideration.

The title of this act shows that the statute was intended to re

lieve purchasers of swamp lands. Why should Congress attempt.

relief, if the United States had parted with the title? Why should

. it direct the President to issue patents to these same lands to pur

chasers at private entry, if the title had vested in the States in 1850 ?‘

We cannot escape the conclusion, that Congress recognized.

the swamp and overfiowed lands, belonging to the United States,

until the issue of the patent to the State.

Again on the 3d of March, 1857, Congress passed another

law upon the subject of the swamp lands, and in it referred to the

act of 1850. By the act of 1857, the swamp and overfiowed lands,
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as granted by the act of 1850, were confirmed to the States, so far

as the same shall remain vacant and unappropriated.”

If they had been entered or appropriated, then they were not

confirmed to the States. Thus in unequivocal language we have

a plain recognition of the right of private entry, and of the right of

Congress to appropriate.

We are of opinion that there is not a doubt upon which even a

plausible argument can be based, that title to the swamp and over

flowed lands did not vest in the State, until the issue of the patent.

We must therefore recognize, as the best evidence of title, the

patent to the purchaser, and not the subsequent patent to the State.

As we hold that the land was subject to entry, and the patent

was lawfully issued to the purchaser, a third party cannot in eject

ment question its firmness, or attack it collaterally for fraud.

The judgment of the court below is affirmed.

Judgment affirmed.

It was held in the case of the “Board of

Supervisors v. State's Attorney, &c.,31 Ill.

58, that, by the grant of swamp and over

flowed lands, under the provisions of the

act of Congress, of September 28th, 1850,

to enable the State of Arkansas and other

States to reclaim the swamp lands within

their limits, a fee simple estate passed un

conditionally, and that the State became

the actual owner of the lands, with pow

er to dispose of them in such manner and

for such purposes as to the legislature might

seem most expedient, and in the case of

Dart v. Hercules, 34 Ill., 395, it was

held that under this act the title to the

swamp lands vested as fully in the States

as if they had been conveyed by patent.

It will be observed that the principal

case overrules these cases, so far as they

hold that the fee title passed by virtue of

the act of Sept. 28th, 1850, before the

issuing of the patent. In the case of

Foster, et als v. Evans, 51 Mo., p. 48,

the same question was involved as in the

principal case, and the court say, “The

main question here is whether the plain

tiffs, themselves, have shown any title.

A plaintiff must first show title in himself

before he can have any standing to dis

turb the defendant's possession. The

only title relied on was a simple entry of

the land with the United States Register

and Receiver, upon which no patent has

ever been issued, at least none was shown.

The evidence shows this was swamp

land, and had been selected as such un

der the act of Congress above referred to.

What right had the Register and Receiver

to permit an entry of this land after it

had thus been granted to the State of

Missouri. It is unnecessary to enquire

whether this grant to the State conferred

a complete title without a patent or not,

it is sufficient that it reserved it from sale

by ordinary entry with the United States

Register and Receiver, (see Hann. &

St. J. R. R. Co. v. Smith, 41 Mo., 3 to.)

The same question was passed upon by

the Supreme Court of Arkansas, in the

case of Branch v. Mitchell, 24 Ark.,

441. The first enquiry in the case was

whether the lands passed to and vested
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in the State as by a grant in presenti, by

the provisions of the act of Congress, of

September 28th, 1850, and the second

whether under the laws of the State,

Mitchell, if the State had the power or

now has the power to convey to him the

lands, is entitled to demand a convey

ance. The first question requires it first

to be determined whether the lands were

at the date of the act of Congress, swamp

and overflowed, and thereby rendered

unfit for cultivation, and the court held

that, by the words of the act of Congress

of September 28th, 1850, all the lands in

the State which were swamp and over

flowed, and thereby unfit for cultivation

immediately passed to and vested in the

State. In the case of Fletcher, et als, v

Aool, 20 Ark., Io2, the same court, in

construing the act of 1850, say, “That

the act was a present grant vesting in the

State prio vigore from the day of its date,

title to all the land of the particular de

scription therein designated, wanting

nothing but the definition of boundaries

to make it perfect, no doubt can be en

tertained, Rutherford v. Green's heirs,

2 Wheat. 196, opinions of Attorney Gen—

eral Black, of 7th of Şune, 1857, and

Ioth Nov., 1858, (precisely in point), and

authorities there cited. The object of the

second section was not to postpone the

vestiture of title in the State until a patent

should issue, but was to provide for the

ascertainment of boundaries, and to pre

vent a premature interference with the

lands by the State Legislature before

they were so designated, so as to avoid

mistake and confusion where land is

granted by legislative enactment, and the

grantee is authorized to demand a patent

for the land, his title is as much vested

as if he had the patent, which is but evi

dence of his title.” In the case of Alli.

son v. IMal/acre, I I Iowa, 450, the Su

preme Court of Iowa maintain the same

doctrine, and the court, per Lowe, C. J.,

say, “The act granting the swamp lands

operates ex propria vigore to pass the title

at once.” - This doctrine was re-affirmed

by the same court, in Barrett v. Brooks,

21 Iowa, p. 147, and say, per DILLON,

J., “It is plain (for it is so expressly de

clared), that the fee simple of the swamp

lands passed to the State.” See also

Dunklin Co. v. The Dunklin County

Court of Dunklin Co., 23 Mo., 456. The

Supreme Court of Iowa in discussing the

Federal and State legislative history of

the swamp land and railroad grants, in

Aarrett v. Brooks, et als, 21 Iowa, I44,

say, “As the act granting these lands

contained no specific directions to the

Secretary, as to the means to be employed

or the manner in which he should select

them. And as the field notes of the sur

veyor did not contain data sufficiently full

to enable him adequately to carry out the

rule which the law laid down for their

selection, we suppose it was quite com

petent for the Secretary, through the Com

missioner, to adopt the form and mode of

selection suggested in the instructions

which we have just been considering.

Under these the State had the option of

adopting one or the other of the two

methods, either to make the field notes

of the survey the basis of their selection,

or to accept the grant upon the basis of a

re-survey and examination of the surface

of the land, in order to determine with

more precision the quantities and bounda

ries ofthe swamp and overflowed land, fur

nishing the requisite satisfactory evidence

of the same. The States of Michigan

and Wisconsin adopted the former, this

State, with others, elected to take the

latter course. * * The act of Con

gress granting these lands made the Sec

retary of the Interior the executive offi

cer for carrying the same into effect. In

December, 1857, it became necessary for

him to determine at what period the

grant took effect; whether it was at the

date of the law, or when the patent is

sued. In determining this question he
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says, “The granting clause in the first

section. namely, the words “are /zereby

granted” seem to him to impart a grant

in prexmti. They confer the right to the

land though other proceedings were nec

essary to perfect the title, Lester’s Land

Laws, 549. This construction of the act

by the Secretary, then A. H. H. Stewart

was subsequently confirmed by ]'. S.

Black. Attorney General, in a very clear.

and able opinion, addressed to Jacob

Thompson, who was the Secretary of the

Interior at the time, founded upon cer

‘tain judicial authorities to which refer

ence was made, Lester, 564. It was

also confirmed by Congress, as we have

reason to infer from the character and

objects of an act passed March 2d, 1835,

entitled “An act for the relief of pur

chasers and locators of swamp and over

flowed lands.” The circumstances gtv.

ing rise to this act are understood to be

these : The lands covered by the grant

were not and could not be listed at once.

and these could not be withdrawn from

market without at the same time withdraw

ing the whole mass of public lands, and

in as much as entries and locators with

land warrants of the public domain were

made in a large number of instances

without examination of the character or

quality of the same, and the local officers

not having the data in the selections to

make the proper discrimination. The

result was that a very large amount of

the swamp lands were disposed of to pri

vate parties by the government at the lo

cal land otfices. Now the effect of all

this, under the foregoing decision of the

Secretary ofthe Interior, that the right of

these swamp lands vested in the States

at the date of the passage of the law, was

to render the title of the private entries

and locations exceedingly uncertain, ifnot

altogether ineffectual. Hence it was but

natural that those holding lands under

such titles should feel dissatisfied with

their purchase, and seek some kind of

relief at the hands of Congress.

On the other hand, when the State by

its agents come to select, and list these

lands, it found its rights too largely inter

feared with to allow it to pass without

protest, and lodged a complaint against

these intermeddleis, and insisted upon

the priority of her claim under the law.

The manner in which Congress adjusted

this complaint under the provision of the

act, March 1855, shows quite unmistak

able, that the construction which Con

gress entertained of the act, granting the

swamp lands was accordant with that of

the Secretary of the Interior, and the At

torney General, otherwise upon the hi

pothises that no right to these lands had

vested in this State, Congress could not

have felt any necessity of extend-ing the

relief granted of validating these private

entries, and directing patents to issue

thereon, nor on the other hand, granting

to the State, the indemnity therein offer

ed, except upon the idea of a previous

investure in her of the title and right to

these lands.

We have not thus referred to the con

struction which Congress, the Attorney

General, and the Secretary of the Inter

ior have given to this act, (and we are

not advised that any other executive of

ficer of the government, at any tinie, has

expressed a contrary opinion), because

we feel it necessary to adopt the same

opinion in the disposition of these

cases.

We expect to place our decision of

them on other grounds, and will reserve

our opinion as a court, upon the propo

sition, wbether the act grants a present

right or not, until the question becomes

a vital one in some other case. It may

not be out of place however, for the

writer of this opinion to suggest that ‘af

ter a more careful examination of the

question, he is comfirmed in the opinion

expressed on the same subject in the case

of Alliron v. Holfarrc, (II Iowa, 450).”

The principal case is sustained by the

Supreme Court of Wisconsin, in the cases

of“ The State ex rel Pan-on v. T/re Com

missianer: of I/ze School and University

Lands, 9 Wis. 236, the court say :

“Upon an examination of the relations,

they fail to show that_these lands have

ever been patented to the State, or in

other words, it does not appear that the

State has acquired the legal title to them,

and consequently it is diflicult to under

stand what right the State has to dispose

of them before it has acquired such a

title. For, manifestly the State could

convey to the purchaser, no greater title

than itself possessed. Now whatever

claim in equity the State may have to

the swamp and overfiowed lands within

its limits, by virtue of the provisions of

the act of Congress, yet we think it

quite obvious that by the terms of that

act, the fee simple does not vest in the
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l State until the

patent issues. It is true

the language ot the first section of the

act would favor the idea of that, it was

the intention of Congress to make a

grant which should operate inpresenti,

and vest the title absolutely in the States

which were the objects of the grant by

the act itself, but still if the second sec

tion is examined, it will be seen that

provision is made for the issuing of

patents for the swamp and overflowed

lands, on the request of the Governor of

the State, (in which such lands are situ

ated), and it is expressly declared that

“On thatpatent the fee simple to said

lands shall vest in said States,” &c.,

“subject to the disposal of the legislature

thereof.” This language shows in the

clearest manner that the title to these

lands remains in the general govern

ment until the patent issues, such

being the case, and if no patent has is

sued for the lands mentioned in the re

lations in the above cases, we cannot

see what right the State has to sell them.

That the decision in the principle case,

and cases in Wisconsin, are decided

correctly upon principle, a simple

suggestion will demonstrate. Although

the weight of authority, it would seem

is the other way. If a fee simple estate

passed to the States, to all of the swamp

and overfiowed lands in presenti, as held

by some of the cases here cited, I am at

loss to understand by what authority

Congress by the act of March 2d, 185$,

could divest the States of the fee title

and invest the purchasers and locators of

the lands with the fee title, without the

consent of the States. That the States

by the act of Sept. 28th, 1850, took an

equity in all of the swamp and overflow

ed lands, cannot be questioned, and was

so understood by Congress when the act

of 1855 was passed. And as the lands

were not withdrawn from the market,

and could not be, without withdrawing

the entire public domain from the mar

ket, is clear, from the reasons given in

case of Barrett v. Brooks, et als, 21 Iowa,

I44, above cited, and for the reasons

that the States had an equity in the lands

mention in the act, congressional legis

lation gave the States the benefits of the

same, which I believe has been accepted

by all the States interested. To hold

otherwise than is held in the principle

case, would be to hold that the fee sim

ple estate of all the lands mentioned in

the act of March 2d, 1855, is in the

States and not in the purchasers and lo

cators and their grantees, and, by the

holding that the fee simple estate passed

on the issuing of the patent, the States

receive the lands so patented, and the

proceed of such as were sold or located,

prior to the issuing of the patent, and

confirms the title beyond question in

the purchasers and locators mentioned in

the act of Congress of I85 5 . The follow

ing are the acts of Congress, on which

all the cases have been decided, and are

appended for the convenience ofthe pro

fession :

An artto enable the State ofArhansas and

other States. to reclaim the “Swamp

Lands” within their limits.

Be it matted by the Senate and House

of Repreaentatiz/es of

America, in Congress assembled. That to

enable the State of Arkansas, to construct.

the necessary levees and drains to re

claim the swamp and overflowed lands

therein,the whole of those swamp and

overflowed lands, made unfit thereby for

cultivation, which shall remain unsold

at the passage of this act, shall be, and

the same _are hereby granted to said

State.

SEC. 2. /Ind be it further maeted,

That it shall be the duty of the Secre

tary of the Interior, as soon as may be

practicable of the passage of this act, to

make out an accurate list and plats of the

lands described as aforesaid, and trans

mit the same to the Govenor of the

State of Arkansas, and, at the request of

said Governor, cause a patent to be is

sued to the State therefor: Provided,

however, That the proceeds of said lands,

whether from sale or by direct appropria

tion in kind, shall be applied, exclusive

ly, as far as necessary, to the purpose of

reclaiming said lands by means of the

levees and drains aforesaid.

SEC. 3 And be it further enarted,

That in making out a list and plats of

the lands aforesaid, all legal subdivisions,

the greater part of which is "wet and un

fit for cultivation”, shall be included in

said list and plats ; but when the greater

part ofa subdivisions is not of that char

acter, the whole of it shall be excluded

therefrom.

SEC. 4. And be it fi¢r!her enarted,

That the provisions of this act be extend

ed to, and their benefits be conferred

upon, each of the other States of the

the United States of
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Union in which such swamp and over

flowed lands, known and designated as

aforesaid, may be situated.

Arrnovzn, September 28th, 1850.

United States statutes at large, vol. 9, p

5'9

.-ln Act for the Relief of Purchaser: and

Locatnr: of Swamp and Overflow

ed Lands.

Be it enacted oy the Senate and House -

ofReprerentatizler of the United State: of

America, in Cangrers assembled, That the

President of the United States, cause

patents to be issued, as soon as practica

ble, to the purchaser or purchasers, lo

cator or locators, who have made entries

of the public lands, claimed as swamp

lands, either with cash, or with land war

rants, or with script, prior to the issue of

patents to the State or States, as provid

ed for by the second section of the act

approved September twenty-eight, eigh

teen hundred and fifty, entitled, "An

act to enable the State of Arkansas and

other States, to reclaim the swamp lands

within their limits,” any decision of the

Secretary of the Interior, or other oflicer

of the Government of the United States,

to the contrary notwithstanding: “Pro

vided, That in all cases where any State,

through its constituted authorities, may

have sold or disposed of any tract or

tracts of said land to any individual or

individuals prior to the entry, sale or lo

cation of the same, under the pre-emption

or other laws of the United States, no

patent shall be issued by the President

for such tract or tracts of land, until such

State, through its constituted authorities,

shall release its claim thereto in such

form as shall be prescribed by the Secre

tary of the Interior: Provided further,

That if such State shall not, within ninety

days from the passage of this act, through

its constituted authority, return to the

general land ofiice of the United States,

a list of all the lands sold as aforesaid,

together with the dates of such sale, and

the names of the purchasers, the patents

shall be issuedimmediately thereafter, as

directed in the foregoing section.

SEC. 2. And he it further enacted,

That upon due proof, by the authorized

agent of the State or States, before the

Commissioner of the general land ofiice,

that any of the lands purchased were

swamp lands within the true intent and

meaning of the act aforesaid, the pur

chase-money shall be paid over to the

said State or States; and where the‘

lands have been located by warrant or

script, the said State or States shall be

authorized to locate a quantity of like

amount, upon any of the public lands

subject to entry, at one dollar and a

quarter per acre, or less, and patents

shall issue therefor, upon the act afore-

said: Provided, however, That the said

decisions of the Commissioner of the

general land oflice shall be approved by

the Secretary of the Interior.

Areaovno, March zd, 1855.

United Stated statutes at large, vol

10, p. 634.

An A/it to confirm to the several States the‘

Swamp and Oz/erflowed Lands, selected

under the ActofSeptemher twang/-eight,

eighteen hundred andfifty, and the Act"

of the second March, eighteen hundred

and forty-nine.

Be it enacted by the Senate and House

of Representative: of the United States‘

ofAmerica, in Cnogress arsernbled, That

the selection of swamp and overflowed"

lands granted to the several States

by the act of Congress, approved Sep

tember twenty-eight, eighteen hun

dred and fifty, entitled “An act to en-»

able the State of Arkansas and other

States, to reclaim lhe swamp landsl

within their limits,” and the act of the‘

second of March, eighteen hundred and

forty-nine, entitled “An act to aid the-s

State of Louisana in draining the swamp

lands therein,” heretofore made and re

ported to the general land office, so far

as the same shall remain vacant and un

appropriated, and not interferred with

by an actual settlement under any exist-4

ing law of the United States, be and the‘

same are hereby confirmed, and shall be'

approved and patented to the said several

States, in conformity with the provisionsy

of the act aforesaid, as soon‘ as may be

practicable after the passage of this law :'

Provided, however, That nothing in this

act contained shall interfered with the

provisions of the act of Congress entitled’

"An act for the relief of purchasers and

locators of swamp and overflowed lands,”

approved March the second, eighteen

hundred and forty-five, which shall be,

and is hereby continued in force, and ex

tended to all entries and locations of

lands claimed as swamp lands made

since its passage.

Arrnovso, March 3d, 1857.

United States statutes at large, vol. I 1,.

p. 25:.
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Supreme Com-t of Illinois.

JANUARY TERM, 1872.

ASAHEL GRIDLEY 1/, THE CITY OF BLOOMINGTON.

APPEAL FROM McLean.

1. It is a rule of pleading applicable to cases like this, that the plaintiff must

in his declaration state the nature of defendant’s liability, and in order to re

cover must prove the facts as alleged.

2. Although this may be done by a. general mode of allegation, yet, if instead

of doing so the plaintiff states the ground of the defendant’s liability with unneces

sary particularity, he must prove it as laid.

3. The consent of the city to construct a vault under a sidewalk, on a public

.-street, may be inferred from lapse of time.

- 4. The general rule is, that the occupant, and not the owner, as such. is re

sponsible in consequence of a failure to keep premises occupied in repair. To this

vrule there are exceptions.

5. The city cannot recover in a case like the present, against the landlord,

-where the prime cause of the injury was caused by the gross negligence of the ten

ant. The right to recover by the city is dependant on the right of the city to re

cover against the tenant in possession, and the right of the tenant to recover against

the landlord to avoid circuity of action.

6. The city is primarily liable, but may recover back the amount from the

rperson whose duty it was to keep the premises in repair.

II. d’: J. D. Spencer, for appellant.

I. J. Bloomfield, for appellee.

The opinion of the court was delivered by

SCHOFIELD, Justice.-—Judgment having been recovered against

appellee for injuries received by a party in consequence of the de

fective covering over a vault, which was constructed under a side

walk for the convenience of premises owned by appellant, this suit

was brought to recover the amount that appellee was thus compelled

to pay,-—appellant having been duly notified, but having neglected

to defend the suit. The declaration contains three counts.

It is alleged in the first, that the defendant was the owner and

occupier of the premises, &c.; that there was a certain hole or

opening with a cellar or vault, and belonging to the said premises ;

which said hole or opening into a cellar or vault of and belonging

to the said premises, which said hole or opening into said cellar or

vault was caused by defendant’s negligently, carelessly and wil

fully breaking the flag-stone, wherewith said cellar vault was cov
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cred, &c., and that the defendant well‘knowing of said hole or

opening, and while he was so the proprietor, owner and occupier.

of the said premises with the appurtenances, wrongfully, care

lessly and negligently permitted the same to be and continue, &c..

In the second count it is alleged, that the defendant was pos

sessor, owner and occupier of the premises; that while the de

fendant was owner and occupier of the premises, he wrongfully

dug a hole or vault, &c., and so badly, carelessly, insuflioiently

and dangerously covered said hole or vault, and carelessly and

wrongfully continued the same, and while the owner and occupier

of the premises, &c. _ _

And in the third ccunt it is alleged that the defendant was the

owner and occupier of the premises, &c., abutting on a certain

common 'public highway and side walk there, which said sidewalk,

abutting on said premises, said defendant was legally bound to keep in

repair, in which said sidewalk there was a certain hole or opening;

that the defendant well knowing the premises while he was so the

owner and occupier of said premises, real estate and appurte- .

nances, and while there was such hole, &c., wrongfully, negligently

and carelessly permitted the said hole to be and continue, &c.

It is a rule of pleading applicable to cases like the present,

that the plaintiff must, in his declaration, state the nature of the

defendant’s liability, and he must prove it as laid. 1st Chitty’s

Pleading, 417. And, although this may be done by a general

mode of allegation, yet, if instead of doing so, the plaintiff states

the ground of the defendant’s liability with unnecessary particu

larity, he must prove it as laid. 1st Chitty’s Pleading, 265; Ste

phens on Pleading, 85; 1st Greenleaf’s Evidence, § 65 ; 1st Star

kie’s Evidence, 377. Is the ground of the defendant’s liablity

here proved as laid?

It is insisted by the counsel for appellee, that the vault,

through the defective covering, over which the alleged injury was

received, was constructed without special authority, for a private

purpose, by the grantor of appellant, and that appellant had con

tinued it, and is therefore responsible.

It is shown by the evidence that the vault was constructed by

the grantor of appellant, many years prior to the time the injury

complained of was received, for the convenience of the adjacent.
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building which was erected at the same time, and that it has since

been used in connection with it, by those occupying the building.

It does not appear that the vault was not constructed with due care,

or that prior to this cause of action the public was in any way in

commoded by its construction, or the state of repair in which it was

kept. It seems to have been properly constructed, and, when com

pleted, securely covered with a sound flag-stone, six inches thick,

of the kind known as “Joliet Stone.” This in the absence of evi

dence to the contrary, would appear to be sufficient for the legiti

mate and appropriate uses of a sidewalk. Although no license from

the city to make the vault is shown, on the other hand no objection

by the city is shown, either to the making of the vault, the mode of

its construction, or the state of repair in which it has been kept;

and, situated as it is, under the sidewalk of a public street, and for

so great a length of time, we cannot presume that those having

charge of the streets, under the authority of the city, were ignor

ant of its existence, or of the respective rights and duties of the

city and the owner of the property, in relation to it. We regard

this acquiescence as a sufficient recognition by the city, of authority

to construct and maintain the vault, in a prudent and careful man

ner. In Melson v. Godfrey, 12 Ills. 26, suit was brought to

recover damages resulting to the plaintiff by reason of an excava

tion for a coal cellar, made by defendant in the sidewalk in front of

his premises on State street, in the City of Alton, through which

the water from the gutter of the street passed into the defendant’s

cellar, and thence through to several other cellars, into that of the

plaintiff. CATON, J., in delivering the opinion of the court said:

“We are not prepared to admit, that the defendant could, by

reason of his ownership of the adjoining property, claim the abso

lute right to take up the sidewalk and extend his coal cellar under

it, but as such a privilege is of great convenience in a city, and may,

with proper care, be exercised with little or no inconvenience to the

public, we think that the authority to make such cellars may be in

ferred in the absence of any action of the corporate authority to the

contrary, they having been aware of the progress of the work.” To

the same effect is, also, Dillon on Municipal Corporations, § 554;

Fischer v. Thinkell, 21 Mich., 1.

Stephani v. Brown, 40 Ill., 428, cited in the brief for ap

pellee, is not in conflict with these authorities. In that case the

act done was without municipal authority, express or implied. A
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nuisance was created and continued by the defendant, and he was

properly held responsible for it.

It is clearly shown by the evidence in the record, that the in

jury complained of was received in consequence of the flag-stone

over the vault having been broken, and a defective covering sub

stituted in its place; that this all occurred at a time when the

premises were not occupied by appellant, but when they were occu

pied by a tenant—one Sabin—and that the flag-stone was broken

through the gross carelessness of this tenant, or that of his em

ployees, in unloading a barrel of vinegar upon it from a dray.

The general rule is, that the occupant and not the owner, as

such, is responsible for injuries received in consequence of a failure

to keep the premises occupied in repair. Chicago v. O’ Brennan,

(decided at September term, 1872); Cheetham v. Hampton, 4

Durn, & East., 318; City of Lowell v. Spaulding, 4 Cushing,

277; Fisher v. Thinkell, 21 Mich., 1; 1 Chitty's Pleading, 95;

Taylor on Landlord and Tenant, sec. 4, § 192; 2 Robinson’s

Practice, 676; Sherman & Redfield on Negligence, (2d Ed.) $ 56.

To this general rule the authorities recognize these exceptions:

1st. Where the landlord has, by an express agreement between

the tenant and himself, agreed to keep the premises in repair, so

that in case of a recovery against the tenant, he would have his

remedy over, then to avoid circuity of action, the party injured by

the defect and want of repair, may have his action in the first in

stance against the landlord, but such express agreement must be

distinctly proved. See City of Lowell v. Spaulding; Fisher v.

Thirkell ; Cheetham v. Hampton, supra.

2d. Where the premises are let, with a nuisance upon them,

by means of which the injury complained of is received, see Ste

phani v. Brown, suqra.

We have already shown that this case is not, in our opinion,

within the second exception stated, and it now only remains to de

termine whether it is within the first. The counsel for appellee .

claims that it is, and the special verdict finds that appellant agreed

to repair.

We are compelled to adopt a different conclusion.

As has been shown, each count of the declaration alleges, as

the basis of appellant’s liability, that he is owner and occupier of

the premises, and this must be proved as it is alleged. A more

general and comprehensive allegation of appellant’s liability might

undoubtedly have been used, under which almost any character of

proof showing his legal liability would have been admissible, but

it was not done, and we must pass upon the case as it is. It surely

cannot require argument to prove that evidence of an express agree

ment to repair does not prove occupancy, nor that evidence of oc
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cnpancy does not prove an express agreement to repair. True, the

legal duty resulting may be the same, but the facts from which the

legal duty results, are as dissimilar as trespass and contract. Ev

idence of one does not prove the other.

Nor are we satisfied that the evidence shows an express agree

, ment upon the part of the appellant to repair.

The only evidence upon the subject, in the record, is this :

Appellant says: “I repair any of the buildings I own, with

out knowing about this particular one.” This cannot well be con

strued into an express agreement. It shows a habit, but noth

ing more. Sabin says: “I had no bargain with Gridley about

taking possession until after I had done so. All I had to do was

to pay him the rent.” What was agreed between Gridley and

himself does not appear. '

Could it be pretended that if a recovery was had against Sabin,

for this injury, he could recover the amount back, from appellant,

on such evidence as this, especially if coupled with the proof in the

record, that the prime cause of the injury-—the breaking of the

flag-stone-—was caused by his gross carelessness, or that of those

acting for him? We think not. Yet the theory of the right to re

cover against appell-ant, on his agreement to repair, is, to avoid

circuity of acti0n—suing the tenant, and he then suing the landlord.

The objection urged to the refusal of the instruction asked by

appellant, we do not think well taken.

Although the city is primarily liable for the damages sustained

we have no doubt of its right to recover back the amount from the

person whose duty it was to keep the premises in repair.

For the reasons given we think the Circuit Court erred in over

ruling appellant’s motion for a new trial.

Circuit Court is therefore reversed and the cause remanded.

Reversed and remanded.

SCOTT, J., took no part in this decision.

Where the landlord has contracted to

repair, and an injury is sustained by a.

traveler, in consequence of a. defective

covering of a coal hole, excavated in the

sidewalk, the city in case of recovery

against it, may recover over in an action

against either the landlord or tenant sep

arately, or it may sue them jointly. In

Irz/in: v. I/Vaod, zt al, 51 N. Y., 224.

“It was held that where a coal hole had

“been excavated in the sidewalk of a.

“city, and used by a lessee of the prem

“ises for the benefit of which, it was ex

“cavated, and to which it was appur

“tenant, and in consequence of a defec

"tive covering, a person pztssing fell

“through and was injured, that the lessee

"was liable separately or jointly with the

“lessor for the injuries resulting."

While as between themselves there

may be a primary or secondary liability,

yet as between them and the party in

jured, or a city against whom a recovery

has been had, both the landlord and ten

ant are primarily liable, like any other

wrong doer. A defectively covered coal

hole, in a sidewalk, and allparties who

maintain such a nuisance are liable for

injuries resulting therefrom; and a. fail

ure to recover against one of the wrong

doers, is no bar to a suit against another.

Ln/erin, at al, v. Eddy, 52 Ill., 189.

The judgment of the‘
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COVENANTS RUNNING WITH THE LAND AS BETWEEN

ASSIGNEE OF LANDLORD AND TENANT.

By the act of 1873, Laws of 1873, p. l20, entitled, “Land

lord and Tenant,” it is enacted that, § 13, “ The term ‘lease,’ as

used in this act shall include every letting, whether by verbal or

written agreement.” § 14, “ The grantees of any demised lands,

tenements, rents or other hereditaments; or of the reversion

thereof, the assignees of the lessor of any demise, and the heirs

and the personal representatives of the lessor, grantee or assignee,

shall have the same remedies by entry action or otherwise, for the

non-performance of any agreement in the lease, or for the recovery

of any rent, or for the doing of any work or other cause of for

feiture, as their grantor or lessor might have had, if such reversion

had remained in such lessor or grantor.”

§ 15. “ The lessees of any lands, their assigns, or personal rep

resentatives, shall have the same remedy by action or otherwise

against the lessor, his grantees, assignees, or his or their repre

sentatives for the breach of any agreement, in such lease as snch

lessee might have had against his immediate lessor; Provided,

this section shall have no application to the covenants against in

cumbrances, or relating to the title or possession of the premises

demised.”

As the common law stood before the 32 Hen. viii., no one

could avail himself of the benefit of a condition to defeat an estate
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by entry except the lessor or his heirs, because such right was not

assignable at common law. The consequence was, if a lessor con

veyed his reversion, although the estate would pass and the assignee

of the reversion might recover rent from the tenant in an action of

debt, no covenant as such passed to the grantee or assignee of such

reversion. Such being the state 0E the common law, the St. 32

Hen. viii., chap. 34, was passed, and after reciting among other

things, “ that by the common law no stranger to any covenant could

take advantage thereof; but only such as were parties or privies

thereunto” proceeded to enact, “ that all persons and bodies politic,

their heirs, successors and assigns, having any gift or grant of the

King, of any lands or other hereditaments, or of any reversion in

the same which belonged to any of the monasteries, &c., dissolved,

or by any other means, come to the King’s hands since the 4th

day of February, 1535, or which, at any time before the passing

of this act belonged to any other person, and after came to the

hands of the King, and other persons being grantees or assignees

to or by the King, or to or by any other person than the King, and

their heirs, executors, successors and "assigns, shall have like ad

vantage against the lessees, their executors, administrators and

assigns, by entry for the non-payment of the rent, or for doing

waste, or for other forfeiture, and by action only for not perform

ing other conditions, covenants or agreements expressed in the

indentures of lease and grantees, their executors, administrators

and assignees, as the said lessors and grantors, their heirs or suc

cessors might have had.” §2 enacted, “that all lessees and

grantees of lands or other hereditaments, for terms of years, life

or lives, their executors, administrators or assigns, shall have like

action and remedy against all persons and bodies politic, their heirs,

successors and assigns, having gift or grant of the King, or of any

other persons of the reversioner of the said lands and hereditaments

so letten, or any parcel thereof, for any condition or covenant ex

pressed in the indentures of their leases as the same lessees might

have had against the said lessors and grantors and their succes

sors.” This statute was in force in Illinois up to the passage of

the act of 1873, above cited, Plumleig/2, v. Cook, 13 Ill. 669, and

Statute of Ill. there cited. Under this statute it was held by the

English courts that leases not under seal did not come within its
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provision, Bridges v. Lewis, 32, B. 603, Stoveler v. Christmas,

10, 2 B. 135; but§ 13 of our statute above cited, provides that

the statute shall apply to every letting, whether by verbal or writ

ten agreement. The English statute does not extend to agree

ments merely collateral, but only such as concern the land. Platt

on Leases, 534. Debt would lie by the assignee of the lessee at

common law for rent to become due, in virtue of the privity of

estate independent of the statute of Hen. 8th, above cited. In

England and in this country the great struggle has been, to decide

when an action of covenant would lie by or against the assignee.

In covenant the cause of action is transitory and not local, and
will only lie where there is privity of contract and of courseimay

be brought in any county; but when the duty of paying rent

arises out of the privity of estate without privity of contract, the

cause of action is local and the action must be brought in the county

where the land lies. If there be both privity of estate and privity

of contract the plaintiif has his election. Patton v. Deshon, 1

Gray Mass. 326. The Statute of 32 Hen. 8, c. 34 was intended to

extend the right to sue in covenants by and against assignees.

Thursby v. Plant, 1 Saund. 240, our Statute is intended to ex

tend the right to sue in any appropriate action to the same extent,

and with all the rights of the original party. The only difference

between the first and second section of the English Statute, and

the fourteenth and fifteenth section of our Statute is, that the words

in the first section apply to the assignee of the reversion and the

second to the assignee of the term. It was held by our Supreme

Court, Urosby v. Loop, et. als., 13 Ill. 625, that, “If a lessor

makes a qualified grant of leased land, the rent passes to the

grantee as an incident of the reversion. But the lessor may sever

the rent from the reversion by reserving it, or he may, by a grant

of a part of the land to one person, or of the whole land to several

persons, create a necessity of an apportionment of the rent between

the diflerent owners. It has been intimated by eminent lawyers

that there were at common law covenants which ran with the rever

sion, but the better opinion seems to be that at common law cove

nants ran with the land but not with the reversion. Therefore the

assignee of the lessee was held to be liable in covenant, and to be

entitled to bring cbvenant but the assignee of the lessor was not,
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hence the passage of the St. 32 Hen. 8th, ch. 34. Spencer’s case

is the leading case referred to upon every question, whether a par

ticular covenant does or does not run with the particular lands or

a particular reversion, this case is reported in 5 Coke, 16, and pub

lished in vol. 1, Smith’s leading cases, p. 102, and was this:

“ Spencer and his wife brought an action of covenant against Clark,

assignee to J, assignee to S, and the case was such, Spencer and

his wife by deed indented, demised a house and certain land (in the

right of the wife), to S for twenty-one years, by which indenture

S covenanted for him, his executors and administrators with the

plaintiifs that he, his executors, administrators or assigns would

build a a. brick wall upon part of the land demised, &c. S as

signed over his term to J, and J to the defendant, and for not mak

ing of the brick wall the plaintiff brought the action of covenant

against the defendant as assignee, and after many arguments at the

bar, these points were unanimously resolved.

1st. When the covenant extends to a thing in ease parcel of

the demise, the thing to be done by force of the covenant is quad

ammodo annexed and appurtenant to the thing demised, and shall

go with the land and shall bind the assignee although he be not

bound by express words ; but when the covenant extends to a thing

which is not in being at the time of the demise made, it cannot be

appurtenant or annexed to the thing which hath no being, as if the

lessee covenants to repair the houses demised to him during the

term, that is a parcel of the contract, and extends to the support of

the thing demised, and therefore is guadammodo annexed, appur

tenant to houses, and shall bind the assignee although he be not

bound expressly by the covenant; but in the case at bar the cove

nant concerns a thing which was not in esse at the time of the de

mise made, but to be newly built after, and therefore shall bind the

covenantor, his executors or administrators, and not the assignee,

for the law will not annex the covenant to a thing which hath no

being.

2d. It was resolved that in this case, if the lessee had cove

nanted for him and his assigns that they would make a new wall

upon some part of the thing demised, that for asmuch as it is to be

done upon the land demised that it should bind the assignee, for

although the covenant doth extend to a thing to be newly made,
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yet it is to be made upon the thing demised and the assignee is to

take the benefit of it, and therefore shall bind the assignee by em

press words. So on the other side, if a warranty be made to one,

his heirs and assigns, by express words, the assignee shall take

benefit of it, and shall have a warrantia chartae. But although

the covenant be for him and his assigns, yet if the thing to be done

be merely collateral to the land, and doth not touch or concern

the thing demised in any sort, there the assignee shall not be

charged. As if the lessee covenants for him and his assigns to

build a house upon the land of the lessor, which -is no parcel of the

demise, or to pay any collateral sum to the lessor or to a stranger,

it shall not bind the assignee, because it is merely collateral and in

no manner touches or concerns the thing that was demised, or that

is assigned over, and therefore in such case the assignee of the

thing demised cannot be charged with it no more than any other

stranger.

3d. It was resolved, if a man leases sheep or other stock of

cattle, or any other personal goods for any time, and the lessee

covenants for him and his assigns at the end of the time, to deliver

the like cattle or goods, as good as the things letten were, or such

price for them, and the lesseeassigns the sheep over this covenant,

shall not bind the assignee, for it is but J3, personal contract and

wants such privity as is between the lessor and lessee, [and his

assigns, of the land in respect of the reversion. But in the

case of a lease of personal goods there is not any privity nor

any reversion but merely a thing in action, in the personalty which

cannot bind any but the covenantor, his executors or administrators

who represent him. The same law, if a man demise a house and

land for years with a stock or sum of money rendering rent, and

the lessee covenants for him, his executors administrators and as

signs, to deliver the stock or sum of money at the end of the term,

yet the assignee shall not be charged with this covenant, for

although the rent reserved was increased in respect of the stock or

sum, yet the rent did not issue out of the stock or sum, but out of

the land only, and therefore as to the stock or sum the covenant is

personal, and shall bind the covenantor, his executors and admin

istrators and not his assignee. And it i not certain that the stock

or sum will come to the assignees hands, for it may be wasted or
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otherwise consumed or destroyed by the lessee, and therefore the

law cannot determine at the time of the lease made, that such cove

nant shall bind the assignee.

4th. It was resolved that if a man makes a feofment by this

word dedi, which implies a warranty, the assignee of the feoffe

shall not vouch; but if a man makes a lease for years by this word

concessi or demisi, which implies a covenant if the assignee of the

lessee be evicted, he shall have a writ of covenant for the lessee, and

his assignee hath the yearly profits of the land which shall grow by his

labor and industry for an annual rent, and therefore it is reasona

ble when he hath applied his labor, and employed his cost upon the

land and be evicted, (whereby he losses all) that he shall take such

benefit of the demise and grant as the first lessee might, and the

lessor hath no other prejudice than what his especial contract with

the first lessee hath bound him to.

5th. Tenant by the curtesy or any other, who comes in in

the post shall not vouch (which is in lieu of an action). But if

a ward be granted by deed to a woman who takes husband and the

woman dies, the husband shall vouch by force of this word Grant

although he comes to it by act in law; so if a man demise or grants

land to a woman for years, and the lessor covenants with the lessee

to repair the houses—during the term the woman marries and dies,

the husband shall have an action of covenant as well on the coven

ant in law on these words demise or grant, as on the express cov

enant. The same law is of tenant by statute merchant, or statute

staple, or elegit of a term, and he to whom a lease for years is sold

by force of an execution, shall have an action of covenant in such

case as a thing annexed to the land, although they come to the

term by act in law as if a man grant to lessee for years that he

shall have so many estovers as will serve to repair his house or as

he shall burn in his house or the like during the term it is an ap

purtenant to the land, and shall go with it as a thing appurtenant,

into whose hands soever it shall come.

6th. If lessee for years covenants to repair the houses dur

ing the term, it shall bind all others as a thing which is appurten

ant, and goeth with the land in whose hands soever the term shall

come, as well as those who come to it by act in law, as by the act

of the party for all is one having regard to the lessor. And if the
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law should not be such great prejudice might accrue to him, and

reason requires that they who shall take benefits of such covenant

when the lessor makes it with the lease, should on the other side be

bound by the like covenants when the lessee makes it with the

lessor.

' 7th. It was resolved that the assignee of the assignee should

have an action of covenant, so of the executors of the assignee of

the assignee, so of the assignee of the executors, or administrators

of every assignee, for all are comprised within this word (assignees)

for the same right which was in the testator or intestate shall go to

his executors or administrators, as if a man makes a warranty to one,

his heirs and assigns, the assignee of the assignee shall vouch, and

so shall the heirs of the assignee ; the same law of the assignee of

the heirs of the feofe of every assignee, so every one of them shall

have a writ of warrantia chartae. For the same right which was

in the ancestor, shall decend to the heir in such case without express

words of the heirs of the assignees.” While it is true there are

many covenants which run with the land, binding assigns as

well as operating in their favor, there is a distinction between, such

as bind assigns without being named, and such as require them

to be named, in order to charge them with performance. And the

distinction seems to be, whether the subject matter of the covenant is

in esse at the time of the demise or not. If it is, the covenant binds

the assignee whether named or not; if it is not, it does not bind him

unless expressly named therein. Thus, if the covenant be to keep a

house then on the premises in repair, it runs with the land, and binds

the assignee, though not named. But if to build a new house on the

demised premises, it will not bind the assignees unless named.”

Washburn on real property, vol. 1, p. 437. The rule as laid downby

Lord Ellenborough on the subject is this : “If the assignee is specifi

cally named, and though it were for a thing not in esse at the time,

yet being specifically named, it would bind him if it atfected the na

ture quality, or value of the thing demised independantly of collat

eral circumstances, or if it affected the mode of enjoying it.” It

has also been held that a covenant by the lessor to pay for improve

ments to be put on the land by the lessee, is a personal covenant,

and does not run with the land to bind the assignee of the rever

sion. Tallma-n, v. Uofin. 4 Comet. 134, Bream cfi C0. v. Dick
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erman et al., 2 Humph. Tenn. 126, Thompson v. Rose, 8 Cow.

269. Platt on leases, vol. 2, p. 406, Smith's, Land, Lord and ten

ant, 290, 291, Washburn on real property, vol. 1, p. 437. See

also, Masury v. Southworth et als., 9 Ohio St., 340. Thus the

law stood at the time of the passage of the act of 1873, (above

cited). It will be noticed by an examination of sections thirteen,

fourteen and fifteen, of the act of 1873, that they are much broad

er than the act of 32 Hen. 8 and that they give an action to the

assignee or assignees for the non-performance or breach of any

agreement in the lease, for which the original party would have

been liable, and this whether the lease is under seal or in parol and

settling, I apprehend for all time to come, many legal questions

that have vexed the courts for three hundred years.

REMOVAL OF CAUSES FROM STATE TO FEDERAL COURTS.

The Statutes of the United States having a practical bearing

upon such right, are, 1st, The act of September 24th, 1789, com

monly called the Judiciary Act. 2d, The act of July 27th, 1866.

3d, The act of March 2, 1867. The 12th section of the Judiciary

act of 1789, provides that “If a suit be commenced in any State

Court against any alien, or by the citizen of the State in which the

suit is brought against a citizen of another State, and the matter in

dispute exceeds the aforesaid sum, or value of five hundred dollars

exclusive of costs to be made to appear to the satisfaction of the court,

and the defendant shall at the time of entering his appearance in

such State Court, file a petition for the removal of the cause for

trial into the next Circuit Court, to be held in the district where the

suit is pending, (or if in the District of Maine, to the District

Court, next to be holden therein, or if in Kentucky District, to the

District Court, to be holden therein), and offer good and sufficient

surety for his entering in such court, on the first day of its session,

copies of said process against him, and also for his there appear

ing, and entering special bail was originally requisite therein; it

shall then be the duty of the State Court to accept the surety, and

proceed no further in the cause; and any bail that may have been



REMOVAL FROM STATE TO FEDERAL COURTS. i

originally taken shall be discharged ; and the said copies being en

tered as aforesaid in such court of the United States, the cause

shall there proceed in the same manner as if it had been brought

there by original process.”

The act of July 26th,1866, provides “That if in any suit

already commenced, or that may hereafter be commenced, in any

State Court against an alien, or by a citizen of the State in which

the suit is brought against a citizen of another State, and the mat

ter in dispute exceeds the sum of five hundred dollars, exclusive of

costs, to be made to appear to the satisfaction of the court,

a. citizen of the State in which the suit is brought, is or shall

be a defendant; and if the suit, so far as relates to the alien

defendant or to the defendant who is the citizen of a State

other than that in which the suit is brought, is or has been insti

tuted or prosecuted, for the purpose of restraining or enjoining him,

or if the suit is one in which there can be a final determination of

the controversy, so far as it concerns him, without the presence of

the other defendants as parties in the cause, then and in every such

case the alien defendant, or the defendant who is a citizen of a

State other than that in which the suit is brought, may, at any

time before the trial or final hearing of the cause, file a petition for

the removal of the cause as against him into the next Circuit Court

of the United States to be held in the district where the suit is

pending, and oifer good and suflicient surety for his entering in such

court, on the first day of its session, copies of said process against

him, and of all the pleadings, depositions, testimony, and other

proceedings in said cause afifecting or concerning him, and also for

his there appearing and entering special bail in the cause, if special

bail was originally requisite therein; and it shall be thereupon the

duty of the State court to accept the surety and proceed no further

in the cause as against the defendant so applying for its removal ;

and any bail that may have been originally taken shall be dis

charged, and the said copies being entered as aforesaid in such

court of the United States, the cause shall there proceed in the

same manner as if it had been brought there by original process

against the defendant who shall have so filed a petition for its re

moval as above provided. And any attachment of the goods or es

tate of the defendant by the original process shall hold the goods or
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estate so attached to answer the final judgment, in the same manner

as by the laws of such State they would have been holden, to

answer final judgment had it been rendered by the court in which

the suit was commenced; and any injunction granted before the re

moval of the cause against the defendant applying for its removal

shall continue in force until modified or dissolved by the United

States court into which the cause shall be removed; and any bond

of indemnity or other obligation given by the plaintiff upon the is

suing or granting of any attachment, writ of injunction, or other

restraining process against the defendant petitioning for the re

moval of the cause, shall also continue in full force, and may be

prosecuted by the defendant and made available for his indemnity

in case the attachment, injunction, or other restraining process be

set aside or dissolved, or judgment be rendered in his favor, in the

same manner and with the same force and effect as if such injunc

tion, attachment, or restraining process had been granted, and such

bond originally filed or given in the court to which the cause is re

moved. And such removal of the cause, as against the defendant

petititioning therefor, into the United States court, shall not be

deemed to prejudice or take away the right of the plaintiff to pro

ceed at the same time with the suit in the State court as against

the other defendants, if he shall desire it to do so. And the copies

of all pleadings filed or entered as aforesaid in the United States

court by the defendant applying for the removal of the cause, shall

have the same force and effect in every respect and for every pur

pose as the original pleadings would have had by the laws and

practice of the courts of such State, if the cause had remained in

the State court.”

This act was amended by the act of March 2, 1867, which

provides : “That when a suit is now pending, or may hereafter be

brought in any State court, in which there is controversy between

a citizen of the State in which the suit is brought and the citizen of

another State, and the matter in dispute exceeds the sum of five

hundred dollars, exclusive of costs, such citizen of another State,

whether he be plaintiff or defendant, if he will make and file, in

such State court, an affidavit stating that he has reason to and does

believe that from prejudice or local influence, he will not be able to

obtain justice in such State court, may, at any time before the final
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" 5 hearing or trial of the suit, file a petition in such State court for

J the removal of the suit into the next Circuit Court of the United

States, to be held in the district where the suit is pending, and of-~

‘? fer good and suflicient surety for his entering in such court, on the

5 first day of its session, copies of all process, pleadings, depositions,

u testimony, and other proceedings in said suit, and doing such other

appropriate acts as, by the act to which this act is amendatory,

J are required to be done upon the removal of a suit into the United

E States court: and it shall be, thereupon, the duty of the State court

- to accept the surety and proceed no further in the suit; and the

5- said copies being entered as aforesaid in such court of the United

3 States, the suit shall there proceed in the same manner as if it had

;; been brought there by original process; and all the provisions of

I; the act to which this act is amendatory respecting any bail, attach

ment, injunction, or other restraining process, and respecting any

bond or indemnity, or other obligation given upon the issuing or

granting of any attachment, injunction, or other restraining process,

shall apply with like force and effect in all respects to similar mat

ters, process, or things in the suits, for the removal of which this

act provides.”

Under the act of 1789 the petition for removal must be filed

at the time of the entry of appearance in the State court ; while

under the act of July 27th, 1866, as amended by the act of March

2d, 1867, the petition may be filed at any time heforefimtl hear

ing or trial of the suit. The several acts of Congress above cited

are not repugnant; they stand together and either may be used as

the interest of the petitioner may require, 2 Abbott’s U. S. Prac

tice, p. 39, Sweeney v. Oqfin, 3 Law Times, p. 18. When the

damages claimed in the declaration exceed the sum of five hundred

dollars, it is error for the State court to refuse the defendant’s pe

tition for a removal of the cause to the Circuit Court of the United

States, upon the ground that it does not appear to the satisfaction

of the court that the amount in controversy exceeded the sum of

five hundred dollars. The sum demanded in the declaration is the

amount in controversy, Gourdin v. Sa/rgent, 16 Pet. 97. And af

ter the filing of the petition the State court cannot inquire into the

intention of the plaintiff not to claim the full amount, nor can the

declaration be so amended as to reduce the ad damnum below the



REMOVAL FROM STATE TO FEDERAL COURTS.

sum of five hundred dollars, Kanonse v. Martin, 15 How. \207.

The filing of a petition, regular in form and proved according to

law, operates to divest the State court of all further jurisdiction in

the case. In the case of Ifanouse v. Martin, supra, the court

say, “Without any positive provision of any act of Congress to

that effect, it has long been established that when the jurisdiction

of a court of the Unjted States has once attached, no subsequent

change in the condition of the parties would oust it.” Morgan v.

Morgan, 2 Wheat., 290 ; Clark v. Mathewson, 12 Pet., 164.

And, consequently, when by an inspection of the record, it ap

peared to the court of common pleas that the sum demanded in this

action was one thousand dollars, and when it further appeared that

the plaintitf was a citizen of the State of New York, and the de

fendant of the State of New Jersey, and that the latter had filed a

proper bond with sufficient surety, a case under the twelfth section of

the Judiciary act was made out, and according to the terms of that

law it was “then the duty of the State court to accept the surety

and proceed no further in the cause.” g

It is irregular to enter a default against a party in a State

court While his application for a removal of a cause into a Circuit

Court of the United States is pending, and a default entered under

such circumstances should be set aside on motion, Mattoon, im

pleadeel, (fie. v. Hinkley, 33 Ill., 208. In the case of Treadway

and Wafe v. The Chicago dc .ZV0rt/twestern Railway C0., 21

Iowa, 351. The defendant, the Chicago & Northwestern Railway

Co. filed in the District Court the following petition:

WILLIAM B. TREADWAY AND Tl-IALIA M. TREADWAY 21. THE Cmcaco & Nonn

WESTERN RAILWAY COMPANY. T0 the Dislrirl Court of I/ze Stale qf Iowa’

‘wit/zin andfor the counfv qf Lynn.

Your petitioners, the Chicago & North- their principal place of business therein;

western Railroad Company, respectfully

state to the court, that an action has been

commenced and is now pending in the

District Court aforesaid, by William B.

Treadway, and Thalia M. Treadway, as

plaintiffs, against your petitioners. That

said plaintiffs are citizens of the State of

Iowa, that your petitioners are citizens

of the State of Illinois, incorporated by

that name by the said State, and having

that the matters in dispute in said action

exceeds the sum of five hundred dollars,

exclusive of costs. The damages claimed

by said plaintiffs being laid in their peti

tion herein at ten thousand dollars ; that

special bail was not originally required

in said action. Your petitioners there

fore ask for the removal of the said cause

for trial into the next Circuit Court of

the United States, to be held in the Dis
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trict of Iowa, and your petitioners now

offer good and sufficient surety for their

entering in such Circuit Court, on the

first day of its next session, copies of the

process against them in said action.

C. & N. W. R. R. Co.,

By GREEN, DUDLEY & BELT,

their attorneys.”

The petition was sworn to, and at the

same time the defendants offered a bond

with good and sufficient surety for their

entering copies of process in said action

in said Circuit Court, on the first day of

its next term, but the court refused to al

low the said petition for removal, to

which ruling the defendants excepted,

and appealed to the Supreme Court, and

it was there held that the defendant was

a corporation, organized under the laws

of the State of Illinois, and doing busi

ness in the State of Iowa, in operating a

railroad, as the lessees ofa domestic cor

poration. That for all jurisdictional

purposes, as respects the federal courts,

the defendant should be regarded as a

citizen of the State of Illinois, and that

the defendant had the right to elect in

cases specified in the Judiciary act, to

proceed or be proceeded against in the

courts of the United States. The rule is

under the acts of Congress, above cited,

that a corporation is a citizen of the State

from which it derives its charter, and

has all the rights of a natural person,

Louisville R. R. Co. v. Letson, 2 How.,

497; Marshall v. Balt. R. R. Co., 16

How., 314; Treadway and Wife v. C.

& M. W. Railway Co., 21 Iowa, 351;

Abbott on Corporations, p. 826; Cowles

v. Mercer Co., 7 Wallace, 118; see also

the Covington Drawbridge Co. v. Shep

herd, et als, 20 How., 232. Where a

corporation is created by the laws of a

State, the presumption of law is that the

persons who compose the corporation

are citizens of the State creating the cor

poration, and no averment or evidence

to the contrary is admissable for the pur

poses of withdrawing the suit from the

jurisdiction of the United States courts,

Ohio & Miss. R. R. Co. v. Wheeler, 1

Black, 296. The petition to be filed for

the removal of a cause from a State court

to the Circuit Court of the United States,

under the act of Congress of Sept. 24th,

1789, is not required to state the alienage

or citizenship of the parties, or the

amount in controversy. The act does

not require the petition to be verified in

any manner. The usual mode in which

such facts are made to appear is by stat

ing them in the petition for the removal

of the cause, and having its truth verified

by affidavit. The necessary facts may

be made to appear, either by the petition

duly verified by the admission of the par

ties by affidavit, or by witnesses. But

under the act of July 27th, 1866, as

amended by the act of March 2d, 1867,

supra, the party is required to file an af

fidavit of the truth of the facts relied

upon. The proper practice is for the

party objecting to an order upon the pe

tition, to preserve the evidence upon

which it was made, in a bill of excep

tions, and the record would then show

whether the order was, or was not erro

neous. The People, ex rel, Western

Trans. Co. v. The Superior Court, 34

Ill., 357; Hartford Ins. Co. v. Wan

duzer, 49 Ill., 489. The ultimate power

of determing the boundary line of the

two jurisdictions, (State and Federal),

was constitutionally vested in the courts

of the United States, and their decision

on that subject is conclusive. The con

struction placed upon the acts of Con

gress for the removal of causes from the

State to the Federal courts, above cited,

is conclusive, on the State courts, Tay

lor v. Wattles, 3 Gill.; 226; Lender v.

Aidder, 23 Ill., 51; Finn v. State Bank,

1 Scam. 87; Treadway and Wife v.

C. & M. W. Railway Co., 21 Iowa,

Iowa, 351; see also 53 Barb., 480.

The form of petition given in the case

of Treadway and wife can be modified so

so as to be made to apply to any case

arising under the act of 1789, and the

following form of petition can be changed

so as to apply to any case arising under

the act of 1867.
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PETITION UNDER ACT OF MARCH 2, 1867.

(witH AFFIDAVIT.)

STATE OF ........ ....... ........ l

CoUNTY OF.... ... ....... . ...... $s.

IN THE ............................ ...................... COURT.

”….~~~~ • • • * * * * * *

-- - - - - - - - - - - - - - - - - - - - - - - - - -Plaintiff, l

Against

The .................. . Defendants. )

The said defendants, The........... by their........... agent and by

their attorney, whose signatures are hereto subscribed, come and show to

this Honorable Court that the plaintiff in the above entitled suit was, at

the commencement thereof, ever since has been, and still is, a citizen of

the State of........... and that said defendants at the time of the com

mencement of said suit were, and ever since that time have been, and now

are, citizens of the State of....., ..... and are also a Corporation organ

ized and existing under and by virtue of the laws of said last named

State, their principal place of business therein; and further show that

the matter in dispute in said cause now pending in said............Court

of........... State of............exceeds the sum of Five Hundred Dollars,

exclusive of costs, as fully appears by the .... ...... of said plaintiff filed

in said cause; wherein he claims to recover of said defendants the sum

of............ Dollars.

And the said defendants further show that said defendants have

reason to believe, and do believe, that from prejudice and local influence

they will not be able to obtain justice in the said........... Court.

Therefore the said defendants pray that, in accordance with the Act

of Congress, in such case provided, an order be made by this Honorable

Court that the aforesaid cause be removed for trial into the next Circuit

Court of the United States for the. .......... District of ............ to be

held at...... ..... in said State of........... on the............day of...........

A. D. 18...... And the said defendants offer as good and sufficient

surety that they will enter in said Circuit Court of the United States, on

the first day of its session aforesaid, eopies of all process, pleadings, de

positions, testimony and other proceedings in said suit, and for the doing

of such other and appropriate acts as by an act of the Congress of the

United States, entitled “An Act for the removal of causes in certain

cases from State Courts,” approved July 27th, 1866, are required to be

done in that behalf, the bond herewith presented and the sureties who

have subscribed, or shall be required to subscribe the same.

And your petitioners will ever pray, &c.
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IN WITNESS WHEREOF, the said The ............have caused their

Corporate name to be hereunto subscribed and their Corporate seal to be

hereunto affixed by............their............ agent, this.... ...... day of

* * * * - - - - - A. D. 18 ......

By... .... ................. ......... Agent

State of................. ........ ! ss

County of................ ... ... }ss.

In ................................................................. Court.

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *Plaintiff, l
'U.S.

• • • * * * * * * * * * * * * * * * * * * * * * * * * * * * *IDefendants. )

• • . * * * * * * * * ~ * * *being first duly sworn, deposes and says that he is the

* * * * * * * * * * * *agent and managing officer within and for the State of...... .....

of the business of the above named defendants, and is now acting in

such capacity, and as such has the power and authority to subscribe the

foregoing petition on behalf of said defendants, to affix their corporate

name and seal thereto and to make this affidavit in support thereof; that

he has read and well knows the contents of said petition and says that,

all and singular, the statements therein contained are true in manner and

form as therein set forth;..... ..... ......... ... that said defendants have,

and this deponent also has, reason to believe, and both said defendants

and this deponent do believe, that from prejudice and local influence the

said defendants will not be able to obtain justice in said ...........Court

of ..... .....and further deponent says not.

• * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

BOND UNDER ACT OF MARCH 20, 1867.

KNow ALL MEN BY THESE PRESENTS, That the..... ..... as princi

pals and.............. of the County of.............. and State of ............ aS

surety, are held and firmly bound unto............ of............in the penal

sum of............Dollars, to be paid to the said .......... to the payment

whereof, well and truly to be made, the said, The...... ..... and the said

- - - - - - - - - - - -jointly and severally bind themselves and the heirs, executors,

and administrators of the said. ......... firmly by these presents,...........

IN WITNESS WHEREOF, the said, The .............have caused the

name of their............Agent and their Corporate Seal to be hereunto
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affixed, and the said............has hereunto set his hand and seal, this

- - - - - - - - - - - -A. D. 18.......

The condition of this obligation is such that, whereas the said ........

ha...brought a certain suit in the ..... .....Court of............in the State

of............ at the ........... term, A. D. 18..... , of said Court, against

the said, The............ to recover the sum of............. Dollars,............

and whereas, the said, The ...........have on the day of the date hereof

filed their petition in said Court, praying that said suit may be removed

for trial into the next term of the ........... Court of the United States,

for the District of............ to be held at . . . . . ... in said District on the

- - - - - - - - - - - -of............A. D. 18......

Now if the said, The.............. upon the granting of the petition

aforesaid, shall enter in said last named Court on the first day of its said

Session, copies of all process, pleadings, depositions, testimony, and

other proceedings in said suit, and shall moreover, do all such other ap

propriate acts as by an Act of the Congress of the United States, enti

tled “An Act for the removal of causes in certain cases from State

Courts, approved July 27th, 1866, are required to be done upon the re

moval of a suit into the United States Court, this obligation shall be

void, else to be and remain in full force and effect.

The......... ........by................ Agent.

[Corporate Seal.] , ... .... ..... • * * * * * * * * * * * * * * * * * * * |SEAL.]

BOND UNDER ACT OF 1789.

KNOW ALL MEN BY THESE PRESENTS, That we, ............ of the

County of........... and State of.... ...... are held and firmly bound unto

* - - - - - - - - - - in the penal sum of (amount fixed by Court,) for the payment

of which we bind ourselves, our heirs, executors and administrators,

jointly, severally and firmly by these presents.

WITNESS, our hands and seals. this ........day of ... .... 187

The condition of the above obligation is such, that whereas,..........

has prepared and is about to present to the Circuit Court of the County

of........ in the State of......... a petition praying for the removal of a

certain cause now pending in said Court, wherein.............. is plaintiff,

and........... is defendant, from said Court, to the Circuit Court of the

United States, for the (here state District.) Now therefore, if the said

* * * * * * * * * * * shall on the first day of the next session of said Circuit Court

of the United States, to be held on the (here state the day,) enter his

appearance in said action, in the Court last mentioned, and shall on the

said first day of the next session of said United States Circuit Court file

therein copies of the process against, and all pleadings, depositions, testi

mony and other proceedings in said action, then this obligation to be

void, otherwise to remain in full force and effect.

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - [SEAL.]

• • • * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * ... [SEAL.]
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Supreme Court qf Illinois.

Ormron Fruzn JANUARY 3o, 1874.

NATHAN DISBROW 11. CHIGAGO & NORTHWESTERN RAILWAY CO

APPEAL FROM MCHENRY.

RIGHT OF COMPANY TO STOP CARS IN FRONT OF EATING HOUSE.

This was an action by plaintiff against the defendant, to recover damages caused

by the standing of freight cars on the company’s railway track in front of an eating

house of the plaintiff, at the time when the passenger trains on defendant’s road

stopped at the station for meals : held, that the plaintiff could not recover.

Opinion by SHELDON, J. _

This was an action on the case brought by Disbrow against

the Chicago & Northwestern Railway Company, to recover damages

caused by the standing of freight cars on the company’s railway

track in front of an eating-house of the plaintiff, at the time when

the passenger trains on defendant’s road stopped at Harvard for

meals.

The complaint in the declaration is that the defendant, in

tending to injure the plaintiff, and to prevent the use and enjoy

ment of his building as a railway eating-house at the time when

the passenger trains stopped for meals, wrongfully caused freight

and other cars to be stationed on the tracks of the railroad in faont

of plaintiff’s eating-house, and thereby obstructed the access of

railway passengers thereto.

The evidence shows that Harvard is a station on defendant’-s

road, where a large number of cars stop. That trains are made up

there. That the repairing shops of the company are at that place.

That there are six tracks of its railroad. Defendant had an eat

ing-house in close connection with its depot, the eating-house being

situated on the side of the six tracks, on which passengers were re

ceived, and on which they landed from the cars. On the other

side of these six tracks was the-plaintifi"s eating-house. It was in

evidence that plaintiff had been an annoyance in his soliciting on

the cars of passengers, as customers for his eating-house; that in

doing so he had exposed himself to danger of injury about the cars,

and he had been forbidden from the cars for that purpose of solicit

ing passengers. It was in evidence that constant switching was

going on, while trains stopped for meals, and that it was danger

ous for passengers to cross the tracks to plaintiif’s eating-house.
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There was a verdict and judgment in favor of the defendant,

in the court below, and the plaintiff appealed. We cannot see here

any cause of action. Whether the stationing of the cars as alleged,

was in the necessary transaction of the company’s business, or for

the purpose of preventing access to the premises of plaintiff across

the tracks of defendant’s road, we conceive makes no difference.

It was a means it might properly adopt for the safety and protec

tion of its passengers, and to guard against its own exposure to li

ability for damages which might be sustained in crossing orer its

tracks. Whatwas done was in the lawful use of the defendant’s own

property—what it had the right to do, in virtue of its ownership of

the estate. It was not obliged to keep open an unobstructed way

for the passage of persons to and fro across its tracks, for the ac

commodation of the private business of an individual.

The plaintiff could assert no right of a passage way over the

tracks of defendant’s road. No right of his was interferred with.

There is some evidence tending to show that the sidewalk and a

public street crossing over the track were obstructed. But no such

cause of action is set forth in the declaration. There is no aver

ment in it of the obstructing of any way over which the plaintiff

hao°a right of passage. The view taken renders it unnecessary to

consider the several further errors which have been assigned. We

consider that there is no cause of action proven, or laid in the dec

laration.

Thegjudgment is afiirmed.”

The right of eminent domain, by

which private property may be taken for

public use, is a sovereign power. It is

not conferred, but limited by the consti

tution, and under the constitutions of

1818 and 1848, the legislature was au

thorized by proper legislation to divest

the title of the citizen to his land. No

property can be taken without legislative

authority, and in the manner and for the

purposes, and to the extent authorized.

In all cases where the State has taken

a fee simple estate, or authorized the tak

ing thereof, and compensated the owner

therefor, the subsequent abandonment of

the use will not re-invest the owner with

the title. The Waterworks Ca. v. Burk

bart, 41 Ind., not yet reported. But un

der the constitution of I870, where only

an easement can be taken the rule is oth

erwise. The power of eminent domain

can only be exercised under the consti

tution, by making just compensation,

and is strictly applicable, only to the

condemnation and injuries to property,

and cannot be extended to the levy and

collection ofa tax, Harward v. St. Clair

Drain Ca., 51 Ill., I30; HesrlerDrainage C0m:., 53 Ill., 105. Prior to

the adoption of the constitution of I870,



DISBROW 1/. CHICAGO 8: N. W. RAILWAY CO. 67

in all cases where the right of eminent

domain was exercised, damages assessed

and accepted by the owner, the title

thereby became divested, Rees v. Cizjl of

C/ii-.-ago, 38 Ill., 322. In the case of

T/It State v. Ez/am, 2 Scam., 208, it was

held that, "By the appropriation of the

lands of an individual to the use of the

public, under the internal improvement

law and the act concerning the right of

way, the land thus taken became. vested

in the State, upon the payment of the

damages, and that the original owner

was from thenceforth divested of all

right and title to the same.” See also,

Chicago <5“ Mzks. R. R. v. Pat:/Lin, I6

Ill., I98. Prior to the act of I872, en

titled "An act to provide for the exercise’

of the right of eminent domain,” Laws

of 1872, p. 402, damages were required

to be assessed by commissioners, ap

pointed by the court. By this act dam

ages are to be assessed by a jury in the

manner prescribed by the act. It is to

be presumed that in all cases where

commissioners have been appointed, and

assessed damages, that they did their

whole duty, and assessed damages for

all injuries which they might lawfully

take into consideration. Under the law

prior, and since the passage of the law

of 1872, the commissioners prior, and

the jury under the act to assess the dam

ages, which will necessarily result from

the proper construction of the railroad,

they are not merely to assess the value

of the soil taken, or the injury to the

land, but “the damages sustained by the

owner of the land.” By the assessment

and payment of damages the corporation

acquire a right to construct the road in a

skillful and proper manner, and the

right to use the proper, usual and nec

essary means to accomplish that object.

In the assessment ot damages, “All in

juries which are appreciable, and which

result from the construction of the road

are legitimate subjects in the estimation

of the damages.” A. 69* S. R. R. Co.

v. Carpenter, 14 Ill., 191; St. L.,, V. <5"

T. H R. R. v. Mal/ett, 59 Ill., 337. In

estimating the damages and benefits to

result from the construction and use of a

railroad over land which has been con

demned for that purpose, thejury are

not confined to the consideration of the

state of facts at the time the land was

taken, but may consider the subject in

the light of the facts as they existed at

the time of the trial, Hay: v. 0. 62* F.

R. I’. R. R. Co., 54 Ill., 373. The

line of demarkation between damages

that are regarded in law as appreciable,

and damages that are regarded by the

law as too remote is not always easily

determined. It would seem that all

damages are appreciable that are the

proximate result of a proper construc

tion and operation of a railroad. In the

case of Railroad Co. v. Yeiser, 8 Penn.,

St. 366, it was held that the assessment

embraced probable damages from fire

caused by the necessary emission of

sparks from the engines to be used in do

ing the business of the company. The

assessment of damages by commissions

is not a cumulative remedy, but is the

substitution of one mode for another, and

their decision is final upon the merits,

subject only to the right of appeal. In

the case of Aldrich v. C/1::/Eire Railroad

Ca., I Foster, 36!, the Supreme Court

of New Hampshire say, “Whether the

commissioners take into consideration

all the circumstances proper to be ad

verted to by them depends on their at

tention to the subject, and their capacity

to come to a correct conclusion. But

the result they reach is conclusive upon

the party unless there be an appeal from

their decision. This is plainly the in

tent of the statute for the institution of

this tribunal would be useless, unless

their estimate should be regarded as final.

Any other view of the question would

lead to great practical ditficulties, for if
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we might go behind their assessment it

would be impossible to draw any line

beyond which we should not proceed.

There would be scarcely any injury a

land owner could sustain, which might

not be said with more or less plausibility

to be one which the commissioners did

not take into consideration. They are

not bound to specify each injury, and the

sum awarded for it, and thus enable us

to ascertain in what manner and upon

what grounds their judgment has been

made up, and when this is not done it is

obviously impossible for the court to

say, that. for this or that special injury

the land owner has received no compen

sation. To require this of them, would

take from them all the power of action

as an independent tribunal. It would

not permit them to exercise their own

judgment, without any supervision, over

the merits of a case, as the statute in

tended, unless where an appeal has been

interposed, but would compel them to be

interrogated, and in a manner cross-ex

amined as to the mode in which they

had discharged their duties. Having

the power to consider all the injuries the

owner has sustained, and having made

an assessment, the presumption is, that

they have done their duty, and have

considered all matters worthy of their at

tention.” See also Lebanon v. Olrott,

I N. H. Rep., 339; I/V0012’: v. [Var/zua

Alan. Co., 4N. H. Rep., 527. Both

these cases were actions on the case for

erecting dams and causing injury thereby

to the respective plaintiffs, and in each

of them damages were awarded by a

committee designated, in the charter of

incorporation, and the position above

stated was not denied by the plaintifis.

It seems that all damages that are ap

preciable, arising from a proper con

struction and operation of the road are

to be considered by the commission

ers, and now by the jury under our

statute, and for such damages the land

owner cannot afterwards recover, and is

estopped from investigating the question

as to whether the particular] damage

claimed for, was allowed by the com-_

missioners or jury assessing the dam

ages or not. The presumption is, that

every injury, which in the judgment of

law would result to the property to be

effected by the construction and opera

tion of a railroad, was foreseen by the

commissioners assessing the damages,

and included in their estimate. Furnrrr

v. Hudson R. R. R. Co., 5 Sandford,

551. The award of damages for the

construction and operation of a railroad

is exhaustive, and the land owner cannot

maintain an action for damages which

'should have been but were not assessed

and allowed, even though they were

claimed before the commissioners, and

erroneously disallowed. Vamrlmirk v.

Delaware 6:“ Raritan Canal Co., N. Y.

Supt. Ct. 1 Spencer, 249. It was held
in the case of Aldrich iv. C/m-Izire R. R.

Co., supra, that a land owner whose

buildings were supplied with water from

a permanent spring, cannot maintain a

suit for damages for loss of the spring,

where the same had disappeared after an

excavation on his land,whereby the water

was drawn from the spring into the ex

cavation, where the damages were as

sessed to him before the excavation, that

the result would be presumed to have

been considered. In the case of But

man v. I/. C. R. R. Ca , 27 Vermont,

500, it was held that the decision and

award of commissioners appointed, to

assess the damages sustained by a land

owner from the location of a railroad is

a judicial act, and unless appealed from‘

becomes res aaf/udicafa, and cannot be

collaterally impeached. And that after

an appraisal by such commissioners,

which is not appealed from or other

wise vacated, an action at law cannot be

maintained to recover damages which

were not appraised and awarded in con
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sequence of the false representations by

the agents of the railroad in regard to the

manner in which the railroad was to be

constructed. And the question whether

in the absence of fraud in the making of

such representations the land owner

could have any remedy in Chancery, or

by a reassessment by the commissioners,

was not determined. See St. L. V. 6:“

T. H. 11'. R. Co. v. Jllallett, 59111., 236.

The case of 1Vnrri: v. The Vermont Cen

Iral R. R. Co., 27 Vermont, 99, involved

the liability of a railroad company in

tuming a river, and the effect of a deed

of land to a railroad company, and it

was there held, that when a railroad

company rightfully and properly turn a

stream of water, they 'are not obliged

hereafter to observe the action of the

water, and so protect the banks or take

other timely measures as to prevent the

encroachment of it upon neighboring

lands. And that when a piece of land

was deeded to a railroad company it is

to be presumed that the contingent dam

ages which would have been included

in an assessment of the damages by com

missioners upon a compulsory taking of

it, were considered in determining the

price which was paid for it. Plans and

estimates are proper evidence to be con

sidered by the commissioners or jury in

determining the amount of damages to

be allowed. It was held by the Su

preme Court of this State, in the case of

the Yazkranville and Savannah R. R.

Co. v. Kzkidzr, 21 Ill. 131, that the

Company would be bound to construct

the road substantially according to the

plans and estimates thus offered in evi

dence, and that if the company should

deviate from the plans and estimates so

offered in evidence, so as to occasion

additional damages, such damages could

be recovered in an action on the case,

and that while the railroad company

would not be bound by the verbal rep

resentations of engineers and others,

such persons may be examined for the

purpose of explaining the plans and

estimates, where there is no fraud on

the part of the railroad company in pro

curing the appraisal, and if the railroad

company assume to build the railroad in

a particular manner across the land of

the party in consideration of having the

damages assessed upon that basis, it

would seem that the remedy must be

upon such special understanding. But

man v. Vt. C. R. R. Co., 28 Vermont,

503. The authorities here cited, hold

that the assessment and payment of the

damages and in cases of conveyance

by deed authorize the construction

in a proper manner, and the opera

tion with due and proper care, of

a railroad over the right of way

so condemned or conveyed, and that so

long as the railroad company keeps such

railroad in proper repair, and operate

the same with due and proper care,

there is no liability to the land owner

adjoining the right of way. The opera

tion of a railroad with proper care, would

evidently include the duty of the com

pany to operate the road in accordance

with the proper police regulations of the

State and municipalities through which

the line of road passes.
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In the Circztit Court of Sangamon County.

THE PEOPLE OF THE STATE OF ILLINOIS -u. THE CHICAGO & ALTON

RAILROAD COMPANY.

I. The act of Congress, approved April 20th, 1871, entitled an “act to enforce

the provisions of the 14th Amendment to the Constitution of the United States, and

for other purposes” construed.

2. The 14th Amendment to the Constitution of the United States considered

and construed.

3. Held that the 14th Amendment to the Constitution, and the acts of Con

gress cited apply to natural persons only, and not to corporations.

4. That until the defendant is deprived of some right under the State law, he

is not entitled to the writ of certiorari, to remove the cause into the courts of the

United States.

The opinion of the court was delivered by

ZANE, J.—This suit was instituted at the February term

of this court, in the name of The People of the State of Illinois

v. The Chicago rfi Alton Railroad Company, to recover penal

ties against that Company in consequence of its failure to comply

with the act of the Legislature of the State of Illinois, fixing the

maximum rates of freight and passenger tariffs, or authorizing the

Railroad Commissioners ‘to do so.

At the second week of the May term of this court—the pres

ent term—-a writ of certiorari, issued by the Clerk of the United

States Court, was served upon the Clerk of this court, requiring the

court to certify all papers in the case into that court, and the ques

tion now arises, did the service of that writ take the case out of

this court into the United States Court.

If there was any law authorizing the issuance of this writ,

then it did take the case out of this court, as I shall hold. But, in

order to ascertain that fact, it is necessary to inquire whether there

is any act of Congress authorizing the issuance of that writ, in

cases of this kind.

A number of acts of Congress have been referred to, but the

one that is relied upon is the act approved April 20th, 1871, enti

tled, “an act to enforce the provisions of the 14th amendment of

the Constitution of the United States, and for other purposes, even

as it would be conceded I presume, by every one, that these other

acts would not authorize the issuance of this writ, and the removal
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of this case, on the way it has been insisted that it is already re

moved, without this act to enforce the 14th amendment to the Gon

stitution. This professes to be and is an act to enforce the pro

visions of the 14th amendment. Not to enforce its own provisions

of the'14th amendment, and the question arises then, what are

those provisions ?

Article 14th of the Constitution, which is the 14th amendment,

contains 5'sections ; the first one refers to the rights of persons-—

life, liberty and property; the second to representation, and the

third to the qualification of Senators and Representatives in Con

gress, and Electors of I-‘resident and Vice President. The fourth

refers to the public debt, and the fifth provides that Congress shall

have power to enforce by appropriate legislation the provisions of

this article. So that, then, the first section of this amendmendment

to the Constitution is the one that this act of Congress was intended

to enforce.

This section reads as follows :

“All persons born and naturalized in the United States, and

subject to the jurisdiction thereof, are citizens of the United States

and of the State wherein they reside. No State shall make cr en

force any law which shall abridge the privileges or immunities of a

citizen of the United States, nor shall any State deprive any person

of life, liberty or property without due process of law, nor deny to

any person within its jurisdiction equal protection of the law.”

The first clause of this section reads: “All persons born or

naturalized in the United States, and subject to the jurisdiction

thereof, are citizens of the United States and the State wherein they

reside.” The clause evidently refers to natural persons. I sup

pose it will not be denied that the birth referred to is a natural one,

and not artificial, nor produced in some legislative body. The sec

ond clause is: “No State shall make or enforce any law which

shall abridge the privileges or immunities of a citizen of the United

States.” The words “citizen” and “person,” in this section, I am

inclined to hold are synonymous terms, and that by the term “per

son” was meant a natural person—a citizen of the United States,

and of the State in which he may reside.

But a question has been raised-and it is said that Judge

Drummond has held that this includes persons--that persons by
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virtue of this act have a right to the benefit of the act in the name

of the corporation. I believe that he has so held ; but I should be

inclined to hold that such was not the meaning of the Constitution.

In this case, the people of the State of Illinois are plaintiffs, and

the Chicago 8t Alton Railroad is defendant. It is, therefore, a

suit between corporations.

Now, the first section of the act of April 20th, 1871, reads as

follows:

“Be it enacted by the Senate and House of Representatiiies

of the United States of America, in Congress assembled, That

any person, who, under color of any law, statute, ordinance, regu

lation, custom, or usage of any State, shall subject, or cause to be

subjected any person within the jurisdiction of the United States, to

the deprivation of any rights, privileges, or immunities secured by

the Constitution of the United States, shall, any such law, statute,

ordinance, regulation, custom or usage of the State to the contrary

notwithstanding, be liable to the party injured in any action at

law, suit in equity, or other proper proceeding for redress; such

proceeding to be prosecuted in the several District or Circuit Courts

of the United States with, and subject to the same rights of appeal

and review upon error, and other remedies provided in the law or

ganizing such courts, under provision of the act of the 9th of

April, 1866, entitled : “An act to protect all persons in the United

States in their civil rights, and furnish the means of their vindica

tion,’ and other remedial laws of the United States, which are in

their nature applicable in such cases.”

According to the view that I take of this section, the person
referred to in this section, as well as in theiamendment to the Con

stitution, is a natural person, and the rights spoken of are the

rights of a natural person; and, taking into consideration the evils

that are intended to be remedied by this act—that particular class

of natural persons consisting of the colored people of this country,

who had previously been in a condition of slavery; though if it

should apply to all persons, I should hold that it did not apply to

corporations, because the word “person” as used, both in the sec

tions quoted and in the amendment, means a citizen of the United

States—expressed in one place, implied elsewhere-a citizen of the

United States.
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There was another question, also, raised upon this section of

the law, which is this: I quote again, “Any person who, under

color of any law, statute, ordinance, custom\or usage of any State

shall subject, or cause to be subjected, any person within the juris

diction of the United States, to a deprivation of any of the rights,

privileges and immunities secured by the Constitution,” etc.; ac

cording to the view that the court takes of this section and of this

language, it means the actual deprivation of a right, not an at

tempt to deprive a person or corporation of a right. There has

been no deprivation of a right, as the court is bound to know in

this case, because there has been no trial in the case, there has

been no judgment and the defendant has been deprived of no right

of which complaint could be made under this section of the law,

and should therefore hold that there could be no violation of this

section until the defendant was deprived of a. right which he pos

sessed by virtue of the Constitution of the United States.

Now of course nobody can know what the courts of this State

will hold. It may be that this defendant will now be deprived of

this right which he claims is in danger of being interferred with. If

this court should take the view that the defendant doubtless insists

upon, that this law of the State is unconstitutional and invalid;

the Constitution of the United States should be insisted upon, and

the court should hold that the law is unconstitutional, then this

court would not deprive the defendant of any right guaranteed by

the Constitution of the United States. And if the case should be

taken to the Supreme Court of the State, and it should hold that

this law is unconstitutional, the defendant would not be deprived

of any right guaranteed by the Constitution of the United States.

But till he is deprived of some right, till the defendant is de

prived of some right, he has no rights under this provision of the

statute.

If the defendant has not been deprived of a. right specified in

this act, then he has no right to the writ issued by the Clerk of the

Circuit Court for the Southern District of Illinois.

I therefore hold that this case is still in this court, and it is on

the docket for trial, and it will be treated as any other case on the

docket, and will be tried at the present term of court, unless an af.

fidavit is filed which is suflicient in the estimation of the court to
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entitle it to a continuance, or the parties consent that it should be

continued to the next term of court.

I will set the case down for trial on Saturday morning, and

then such disposition can be made of it as parties at that time shall

direct to be made.

supreme Court of Illinois.

DANIEL SULLIVAN v. THE CITY OF ONEIDA.

1. CITY CHARTER—ordinances–liquor nuisance. Where

a city charter authorized the common council to declare the selling,

giving away, or the keeping on hand for sale any spirituous or in

toxicating liquors, etc., in the city, a nuisance, it does not author

ize an ordinance making it an offense for any person within the city

to have in his or her possession any intoxicating liquors, etc. The

ordinance exceeds the power in the charter as it declares the posses

sion, without the intent to sell, an offense. -

2. The charter only contemplates a search in the event that

liquors were in the possession of some person for sale within the

city. The ordinance authorizes the search and seizure if the liqu

ors were kept in the city, whether the intention was to sell them or

ship them for sale elsewhere. Such an ordinance might interfere

with general commerce, but when confined to the ordinary traffic

between the city and its neighboring towns and cities, it is unjust

and illegal, and the ordinance is ultra vires and void.

3 CITY ORDINANCES-presumption of innocence. It is no

answer to say that the person whose liquor is seized may prove his

nnocence—may show the purpose to be lawful. The law ought not

to be guilty of such harshness as to require a man to prove his in

nocence where there is not even a suspicion of his guilt.

4. LEGISLATIVE POWER—to restrain sale of spirits. It has

often been decided that the general assembly may prohibit the re

tail of intoxicating liquors. But this charter has gone far beyond

that, as it authorizes the council to license, regulate and tax and .

sale of such liquors; to declare the sale, and keeping on hand for

sale, a nuisance; to provide for its summary abatement and sup

pression; and it empowers the police magistrate to issue his war
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rant to search the premises of persons suspected of selling. It

makes the mere possession prima facie evidence of unlawful intent,

and, without satisfactory explanation, evidence of sale and keeping

on hand for sale.

5. CITY ORDINANCE. The ordinance authorizes the police

magistrate, on complaint that any person has such liquor for sale,

more than one gallon, to issue his warrant for the search of his

dwelling house, and if liquors are found they shall be seized, and

person arrested, and both brought before the magistrate, who shall

at once proceed to try the person, and if he should not offer a sat

isfactory explanation and show that he had the liquors for a law

ful purpose, he shall be fined, and ordered to the common jail until

fine and costs are paid, and the liquors ordered sold on execution

and the proceeds applied to the payment of the fine and costs.

6. The ordinance is objectionable because, while it professes

to prevent the sale of liquors because they are declared to be a

nuisance and should be abated, it requirs the liquors to be sold by

the officer. -

7. SAME–objectionable. Another objection is, that both

the charter and ordinance authorize the seizure of all liquors found

without reference to quantity; whilst the ordinance only authorizes

a fine of $100, it authorizes a seizure of liquors to the value, it

may be, of thousands of dollars, which would be ordered to be sold,

as is supposed, to satisfy the fine, as it will not be presumed the

sale would be ordered merely for the exercise of unusual or arbi

trary power. Again, the ordinance does not require the surplus to

be returned to the owner.

8. JUSTICE OF THE PEACE—jurisdiction. Whilst a justice

of the peace could only render a fine not exceeding $100, yet, un

der this charter and ordinance, he is authorized to adjudicate to

an unlimited amount of property, and this seizure is unreasonable

and in violation of the Declaration of Rights.

9. CoNSTITUTIONAL PROTECTION. Every man has the right to

acquire and protect his property; to be secure against unreason

able searches and seizures; to a fair trial before he can be deprived

of life, liberty or property; and in all criminal prosecutions the

right to be heard, to demand the nature and cause of the accusation

against him, and to meet witnesses face to face. Under this ordi
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nance a. person may be deprived of his property without notice;

condemned without witnesses ; his premises subjected to unreason

able search, and his property seized to an unlimited amount.

10. PROPERTY. Spirituous liquors, ale or beer, are property ;

they are chattels ; are articles of consumption and of commerce;

and the ordinance recognizes them as property and directs their

sale, and permits druggists to keep them. Their abuse may be

restrained and punishment inflicted on those who sell them to the

injury of others. As well as other chattels, they may come under

the designation of a nuisance, and to a certain extent lose their

quality of property, but they cannot do so per se.

11. ~ LEGISLATIVE PoWEn—its exercise. The legislature may

change the presumptions of guilt; it may, to a. certain extent, de

clare acts evidence of an unlawful intent which lhad before been

innocent ; it may declare possession of property, on account of its

dangerous character, unlawful, but such laws must always have

proper safeguards for the security of private rights.

12. It is within the power of the legislature to declare the

possession of spirituous liquors, for the purpose of sale, a quasi

nuisance, and to provide a'well guarded system of suppression of

its use ; and that possession shall be primafacie evidence of un

lawful intent. But in making such changes the utmost care should

be observed so as to preserve the sacredness of the domicil.

APPEAL from the Circuit Court of Knox county ; the Hon.

ARTHUR A. SMITH, Judge presiding.

Messrs. CRAIG & HARVEY, for the appellant.

Messrs. WILLOUGHBY & GRANT, for appellee.

Mr. JUSTICE THOROTON delivered the opinion of the Court:

We propose only to consider the character and validity of the

section of the charter, and the ordinances read in evidence.

The Warrant issued commanded the ofiicer to search the dwell

ing and out-houses of the accused, and if spirituous liquors were

found to seize the same and bring them before the magistrate.

The ordinance greatly transcends the power granted to the

council.

The charter empowered the council to declare the sellin", giv
D

ing away, or the keeping on hand for sale, of any spirituous or in
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toxicating liquors, ale, beer, or any kind of fermented liquors

within the city, a nuisance.

The necessary import and plain construction is, that the liqu

ors must be kept to sell within the city. It could never have been

intended to prohibit the possession of liquors within the city, de

signed for sale elsewhere. “

The corresponding sections of the ordinance are :

“Sec. 3. If any person shall, within the city, keep on hand

for sale, any spirituous liquors,” etc.

“Sec. 4. Whenever complaint, on oath, shall be made be

fore the police magistrate that any person within the city, has, in

his, her or their possession, any intoxicating liquors,” etc.

It will be seen at a glance that the ordinance exceeds ‘the

power conferred. Possession within the city, without any intention

of selling therein, is made the offense. v

There is as great a divergence between the charter and ordi

nance in regard to the search warrant.

The charter only contemplated a search in the event that li

quors were in the possession of some person, for sale within the

city.

The ordinance plainly authorized the search and seizure if the

liquors were kept in the city, whether the intention was to sell

them, or ship them and sell elsewhere.

The commission man might have, upon storage, the liquors of

his correspondent, for shipment to Chicago or St Louis, and for

sale there, and yet his business house is not secure from an unrea

sonable search or the property from unreasonable seizure and, it

may be, confiscation. If the city of Onedia was of sufiicient im

portance to make it a place of deposit for large quantities of liqu

ors intended for shipment to other States and territories, though

imported and in the original packages, the ordinance would inter

fere with commerce between the States, and it might be with for

eign commerce. But confine the operation of the ordinance to the

ordinary traflic between Oneida and its neighboring towns and

cities, and it is unjust and illegal.

It is apparent that the ordinance is ultra wires and void.

It may he said that, in the cases supposed, the party in pos

session may prove his innocence—may show the purpose to be law
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ful. The law ought not to be guilty of such harshness and absur

dity as to require a man to prove his innocence when there is not

even the suspicion of guilt. The mere kindness and courtesy of

a glass of wine to a friend may constitute a nuisance and be visited

with severe punishment.

That the legislature may prohibit the retail of intoxicating li

quors has been often decided by this court; but this charter has

taken a long step in advance of all previous legislation. It em

powers the council to license, regulate and tax the sale of spiritu

ous liquors ; to declare the sale, and the keeping on hand for sale,

a nuisance ; to provide for its summary abatement and suppression ;

and it confers the power upon the police magistrate to issue war

rants commanding the search of the premises of persons suspected

of selling. Then it makes the mere possession prirnafacie evi

dence of unlawful intent; and, without satisfactory explanation,

sufiicient evidence of a sale and of keeping on hand for sale.

By the ordinance, the possession for sale may be adjudged a

nuisance, and upon complaint that any person has in his posses.

sion, for the purpose of sale, intoxicating liquors exceeding in quan

tity one gallon, a warrant shall issue for the search of his dwelling

house, and if the liquors are found they shall be seized and the per

son arrested, and both shall be brought before the magistrate, who

shall immediately proceed to try the person, and if he should not

offer to the justice a satisfactory explanation and show that he

had the liquors for a Zawfulpurpose, he shall be found guilty of

a nuisance and fined, and ordered to the common jail until the fine

and costs are paid ; and the liquors seized shall be ordered to be

sold on execution as other property, and the proceeds shall be ap

plied to the payment of the fine and costs.

One remarkable feature of the ordinance is, that while seem

ingly intended for the abatement of a designated nuisance, it really

maintains it. Blackstone says, a nuisance is anything that work

eth hurt or damage. The nuisance aimed at in this instance must

be termed of a public character as affecting public morals. It must

have been regarded as noxious and injurious to the public welfare.

Yet the council, while bitterly denouncing the offensive thing upon

paper, made no provision for its destruction, as a due regard to the

public morals required. On the contrary, the liquors are recog
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nized as property ; a sale of them may be ordered; a transfer is

made to the possession of another; and then a new search will

probably begin; or, willthe sale change the nature of the liquors

and expurgate their hurtful qualities ? It would seem to an ordi

nary mind that, if the article is so great a nuisance as to require

such summary proceedings for its suppression, the sale of it by the

officer should likewise be considered a nuisance which ought to be

suppressed. -

Another serious objection to both charter and ordinance is,

that they direct the seizure of all the liquors which may be found,

and that all shall be sold. There is no limitation upon the action

of the oflicers or of the exercise of the right of seizure. The fine

can not exceed $100, yet liquors may be seized of the value of

thousands of dollars. In this case, liquors of the value of $500

were taken. The judgment rendered was inpersonam for $50,

yet property,“ ten times the amount, might be ordered to be sold

for its satisfaction. The only cause for the sale must be for the

satisfaction of the judgment, for we can not suppose that a sale

would be ordered merely for the exercise of unusual and arbitrary

power.

Who appropriates the surplus after the payment of the judg

ment? In justice it should be returned to the owner, but it is not

so provided.

The constitution of 1848 prohibited justices of the peace from

trying any person punishable by fine above $100. Though the ac

cused in this case could not be fined in an amount exceeding $100,

yet he might virtually be punished by deprivation of his property to

the extent of $500. ’

Thus an inferior ofiicer, limited in jurisdiction and in knowl

edge of the law, is authorized to adjudicate in reference to an un

limited amount of property. The seizure of the property permitted

is unreasonable, and in violation of the Declaration of Rights.

A frequent recurrence to certain fundamental principles is es

sential to the preservation of good government, and to the security

of the liberty and personal rights of the citizen.

Every man has the right to acquire and protect his property;

to be secure against unreasonable searches and seizures; to a fair

trial according to the course of the common law, before he can be
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deprived of life, liberty or property; and in all criminal prose

cutions the right to be heard, to demand the nature and cause

of the accusation against him, and to meet the witnesses face to

face.

By the system of measures devised by the charter and ordi

nance, the citizen may be deprived of property without notice;

condemned without witnesses; his premises subjected to an unrea

sonable search, and his property, to an unlimited amount, seized.

Spirituous liquors, ale and beer, are property, as much so as

money or lands. They are chattels; are articles of consumption

and of commerce. The ordinance recognizes them as property and

directs their sale on execution, and permits druggists to keep them.

Their abuse may be restrained, and punishment inflicted upon those

who sell them to the injury of others. They may, as well as other

chattels, come under the designation of nuisance, and, to a certain

extent, lose their quality as property; but they can not, per se,

lose their quality as property.

The charter permits their seizure without any notice to the

owner. The ordinance is but a slight, if any, improvement. It

authorizes the seizure of the liquors and the arrest of the person.

But if he is not found, no notice, actual or constructive, is pro

vided for.

If the person be arrested, upon the trial—if it deserve the

name—the prosecution need prove nothing; need not produce any

witnesses to undergo the ordeal of cross-examination. The com

plaint under oath, and the exhibition of the liquors in court, make

out a prima facie case. The accused must then submit, or prove

that he kept the liquors for a lawful purpose. His guilt is a pre

sumption of law unless he proves his innocence. The ex parte pro

ceedings of the officers condemn him unless he can make a satisfac

tary explanation. Thus the rule is reversed, that no man can be

required to explain until sufficient proof is offered to warrant a just

and reasonable conclusion against him.

It is no excuse that there was a trial in this case. This only

proves that the prosecution was more tolerant than it might have

been. We must look at the stringency of the law. A bad law is

none the better because it is not rigidly enforced.

The last clause of section 22 of the charter is still more ob
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noxious; not on account of a change in the rules of evidence, but

for other reasons.

The legislature may change the law and increase the presump

tions of guilt. It may, to a certain extent, make acts evidence of

an unlawful intent which had before been innocent. It may de

clare the possession of certain articles of property, on account of their

highly dangerous character, unlawful. But such laws must always

have proper safeguards for the security of private rights.

- To lessen and prevent the evils of intemperance and the in

numerable ills flowing therefrom, it is within the power of the leg

islature to declare the possession of intoxicating liquors, for the

purpose of sale, as quasi a nuisance, and provide a well guarded

system for the suppression of their use, and to enact that such pos

session shall be prima facie evidence of unlawful intent.

However we may regret the modification or abandonment of

the wise principles of the common law which have, for ages past,

afforded ample protection to life, liberty and property, the propri

ety of such action must be left to legislative wisdom and discretion.

But in making such changes, the utmost care should be ob

served so as to preserve the sacredness of the domicil.

There can be no justification for the search which is author

ized by the charter. Possession is declared to be evidence of un

lawful intent; hence, the possession is unlawful. Unlawful

possession justifies the search and seizure; therefore the mere

possession justifies the search. Without actual sale—without the

overt act—without even intent, in fact, to violate the law—the

sanctity of the domestic circle is violated by an odious search.

For cause so trivial the privacy of the citizen can not be in

vaded and his house ransacked from cellar to garret. If this can

be done, the rampart which the constitution has built up to secure

the hearthstone from rude intrusion, is an effectual defense no

longer. The search provided for is odious and unreasonable, and

in conflict with the Declaration of Rights.

The judgment must be reversed and the cause remanded.

Judgment reversed.

A town or city, cannot give its ordi- do by the legislature. Straus v. The

nances extra territorial effect, except so Town of Pontiac, 40 Ill. 301. See also,

far as it may be clearly authorized so to Weifing et al. v. Town of Pontiac, 56
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Ill. :72. It must be remembered that

there is a limitation on the power of the

legislature to delegate authority to a

town or city, and that such town or city

can only exercise such power as shall be

constitutionally delegated. A town or

city can do nothing beyond the express

or implied power delegated by the legis

lature. The power to prohibit atipp

ling house or a dram shop cannot be

considered as embracing the power to

prohibit the sale for domestic use, of a

cask of beer, Straur v. The Town of

Pontiac, supra; that the legislature has

power to authorize towns and cities to

restrainand entirely prohibit the sale of

intoxicating liquors is sustained by au

thority. See Bloc/E v. Tn: Trwn of

_'}’ack:om1il1:, 36 Ill. 301 ; 31 Ill. 88; 40

Ill. 30!; 56 I11. 172; 50 Ill. 39. In

the case of Commonwealth v. Intoxi

cating Liquors, 107 Mass. 396, it was

held under the Statute of that State pass

ed in 1869, chap. 4r 5, that intoxicating

liquors-kept for sale in the State in viola

tion of the Statute may be seized and

forfeited as a nuisance, although they

are kept by a bailee, in fraud of the

rights of the true owner, and in a case of

same title in same vol. p. 386, it was

held that intoxicating liquors intended to

be sold in violation of the Statute of

1869, by a person in whom they are in

course of transportation with reasonable

cause on the part of the carrier to be

lieve that such is his intention, are liable

to be seized and forfeited under-that

Statute. A complaint under the same

statute averred that certain intoxicating

liquors were kept by _]'ohn Cohill, of

Boston, “in a certain building situate on

Blackstone street, and numbered one

hundred and fifty-two on said street, in

said Boston, and the first floor of said

building, occupied by said Cohill as a

place of common resort therein,” and

praying for a warrant to search “said

first floor of said building.” The jury

 

were instructed that if they were satisfied

upon the evidence, that the premises

were a shop for the sale of intoxicating

liquors, open to the public, to which the

public had free ingress, for the purpose

of purchasing such liquors, they would

be warranted in finding that it was a

place of common resort. And the Su

preme Court say: “As it was in evidence

not only that it was open to the public,

but that parties went there without re

striction, and that intoxicating liquors

were sold there, there was no error in

such an instruction. Com v. Lynn, 107

Mass., 214; see also, in same vol., Com

v. Cogan, p. 212, Cam v. Pierce, 487,

Leslie v. Com, p. 215, Com v. Ymning,

p. 488; see also, Orcott v. Symonds, p.

382, which was asuit to recover back

money paid for spirituous liquors under

the statute. The court held, “The

purchaser of intoxicating liquors sold

in violation of law, is not in pari

deliclo with the seller. The money

paid by the purchaser to the seller

is declared by statute to be held with

out consideration, and against law,

equity, and good conscience, Gen. St., c.

86,§ 61. It remained, therefore, the

property of the purchaser, and might be

recovered back as such, Walm v. Kirby,

99 ‘Mass. I; Adam: v. Goodnow, 101

Mass., 81. It makes no difference, that

the plaintiff gave his promissory note for

the price, it was held that if he had paid

the notes to the defendant, or to his use,

he might recover back the same, see also

in same vol. p. 121, Boiduc v. Randall.

The cases above cited in Mass., are

cases where the power was exercised by

the State, and are cited for the purpose

of illustrating, if possible, the distinction

between the exercise of the power of

search by a State and a municipal cor

poration. The municipal corporation

can only act in the manner authoriaed

by the legislature, and the legislature is

only restrained by the State and National
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constitutions. If the right of search is

not delegated by the legislature to the

city, by the charter, it is clear the city

cannot exercise the right of search, nor

can a city confiscate a man’s property,

except by due process of law. In no

case can a city or town exceed its char

tered powers. A strict observance of

chartered powers, that are clearly within

the constitutional power of the legisla

ture to delegate, on the part of munici

pal corporations, will give dignity to

their authority, and their local legisla

tion will command the respect ofall. A

charter in conformity to the constitution

is the chart of authority of a city or town

council, and any attempt to go beyond

the chartered powers will not be sus

tained by the courts. It has been held

that a proceeding to collect a penalty

for the violation of a town ordinance, is

a civil suit, and that such penalty cannot

be recovered in any criminal proceeding,

110)/er, at al V. T/1: Town ofjllascoula/1,

the proceeding to enforce a penalty was

a civil proceeding, and that the defend

ant should be allowed to testify, and that

it is not material that the party was sub

ject to indictment for the same otfense.

A license to retail spiritous liquors is not

a contract between the State or munici

pality and the retailer, Calder v. K':rlv,

5 Gray, 597 ; Cam. v. Brennan, 103

Mass., 70; 1!!etro}>alz'tan Board of Ex

cise v. Baine, 34. N. Y., 667; see also

Frelezgk v. Tbe Stale, 8 Mo., 606; State

v. Hawtharn, 9 M0., 389, 8 Mo., 697.

But see, contra, Adam: v. Harkett, 7

Foster, N. H., 289; see also Ba)/d é‘

Yacksan v. S/ale, 46 Ala. 329. _

That towns and cities have the power,

within chartered limits to control, license,

suppress, and prohibit dram shops,‘ can"

not now, I apprehend, be questioned.

See also Slrealor v. People, Post p. ,85.

A license to retail spirituous liquors

can only be issued to take effect in the

future, and cannot lawfully be anti»dated.

59 Ill., 137. It has also been held that Brawn v. Stale, 27 Tex. 335.

-<9
 

Supreine Court qf Alabama.

CURMBLEY v. SEARCY, 46 ALA. 328.

PLEA wrmr DEMURABLE.

In a. suit against one of the makers of a promissory note, a

plea by the defendant that his co-maker, was at the time of making

the note a married woman, and principal in said note, and that he

signed it as her surety, is subject to. demurrer, so also, is a plea

that the consideration of the note was the hire of a slave.

Appeal from Henry Circuit.

S/carter cf: 1l[cElv'0y, for appellant.

W. (J. Oates, contra.

The opinion of the court was delivered by

SAFFORD, J.—In a suit upon a promissory note against one of

the makers, a plea by the defendant that his co maker was a mar
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ried woman at the time, and that he signed it merely as her Surety

is subject to demurrer. The obligation is several as well as joint,

and the plea of coverture is a defense, Gibson v. JMarquis, 29 Ala.

668; Hall v. Canute, 22 Ala. 650; 1 Parsons on Notes and

Bills, 244; 30 Vermont 122. A plea that the consideration of the

note was the hire of a slave, is also bad. JModel v. McElvain,

January Term, 1870.

The judgment is reversed and remanded.

The first section of the act of the le.

gislature of this State entitled, “Hus

band and Wife,” in force July 1st, 1874,

provides, “That a married woman may

in all cases sue and be sued without

joining her husband with her, to the

same extent as if she were unmarried,

and an attachment or judgment in such

action may be enforced by or against

her, as if she were a single woman.”

This provision of the Statute will in

this State, upon all contracts made on

and after July 1st, 1874, debar any mar

ried woman of the right of filing the

plea of coverture. Promissory notes

are made jointly and several in this

State by Statute, and so held by our

Supreme Court in the case of The Ma

rine Bank of Chicago v. 9ames H.

Perry's administrators, 4o Ill. 255, and

the same ruling I have no doubt would

be made by our Supreme Court that

is made in the principal case, in

other words the party signing as sure

ty for a married woman becomes liable

in case of default of payment by the

principal, to be sued separately and upon

all contracts made after July 1st, will be

liable to be sued jointly with such mar

ried woman, or separately as the plain

tiff may elect. As to the liabilities of

married women on contracts under the

act of 1861, see Cookston v. Toole, 59

Ill. 515. In cases where a married wo

man under the law may file a plea of

coverture, and her right to have a default

set aside, see the case of Albree et al. v.

Maria E. johnson, Legal News, vol. 6,

page 296, decided by WELKER, J.,

Northern District of Ohio. In this case

a judgment had been entered by default

and the defendant moved to set aside the

default, on the ground that she was a

married woman at the time of the com

mencement of the suit, and it was there

held that the coverture of the defendant

at the commencement of the suit, was a

question of fact, that might be remedied

by writ of error coram nobis, and be re

versed on such writ; and that the sameend

could be obtained by a motion supported

by affidavit, at any time before the satis.

faction of the judgment, and during the

existence of the coverture, so that it

would seem that unless a married woman

would be liable upon the principles an

nounced in the case of Cookston v. Toole,

supra, the proper practice would seem to

be to sue the security alone, as was done

in the principal case—upon all contracts

heretofore made or that shall hereafter

be made prior to July 1st, 1874.
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Supreme Court of Illinois.

DOUGLAS STREATOR, Plaintiffin Error v. THE PEOPLE, Defendants in Error.

1. It is a rule when the legislature adopts substantially the statute ofanother State,

it is presumed it adopts also the construction previously given by the courts of that

State, unless such construction is inconsistent with the spirit and policy of our laws

aflirming, Rzlggs, at air, v. I/Vilton, I3 Ill., I5; Campbell v. Quinlan, 3 Scam., 288.

2. That the clause of the third section of the Liquor Law of 1872, which de

clares that all places where intoxicating liquors are sold in violation of the act, to be

common nuisances and shall be shut up and abated, does not authorize a destruction

of property.

3. The first section of the act construed to prohibit the sale ofliquors without a

license.

4. That the object of the act is to prevent the assembling of idle and evil dis

posed persons for the purpose of violating the law of the State legislature.

5. That under the police power of the State, the legislature may authorize the

abatement of a public nuisance, add the carrying on of an illegal traflic in intoxi

cating liquor is a. nuisance, and may be so declared and abated.

6. A law that applies to and confers the same general powers on all incor

porated towns and cities in the State is not necessarily a special law, and is not in

hibited by any provision of the constitution against special legislation.

The opinion of court was delivered by

SCOTT, J .—-This was a prosecution commenced before a jus

tice of the peace against the appellant for selling intoxicating li

quors without a license.

The justicefound him guilty, and assessed a fine of $20, and

rendered judgment accordingly.

On an appeal taken to the circuit court the cause was submit

ted on an agreed states of facts, and the court proforma found

the appellant guilty and entered judgment against him of $20 and

costs of suit.

From the statement of facts, it appears the appellant resides

near the city of Ottawa, La Salle county, but not within the limits

of any incorporated town or city. '

That he has never given the required bond and obtained li

cense to keep a grocery as required by the first section of an act en

titled “An act to provide against the evils resulting from the sell

ing of intoxicating liquors in the State of Illinois.” Approved

Jan. 13, 1872, and at his residence, as stated, he has repeatedly sold

intoxicating liquors in less quantity than one quart, to any person
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who desired to purchase to be drunk on his premises, by the glass,

and the liquors so sold were drunk by the persons purchasing.

It is provided in the first section of the act under which this

prosecution was commenced, it shall be unlawful for any person not

having obtained a license to keep a grocery to sell in any quanti

ties intoxicating liquors to be drunk on the premises where sold,

or in any adjoining room, or any place of public resort connected

therewith, and no person shall be granted a license without first

giving a bond to the municipality, or authority authorized by law

to grant license, in the penal sum of three thousand dollars, with

two sufiicient securities, which bond shall be conditioned and for~

the purpose as therein directed.

The second section provides, it shall be unlawful for any per

son to sell intoxicating liquors to minors unless upon the written

authority of their parents or guardians or family physician, or to

persons intoxicated, or who are in the habit of getting intoxicated,

In the third section it is provided, all places wherein intoxica

ting liquors were sold in violation of the act shall be taken, held,

and declared to be common nuisances, and all such places shall be

shut up and abated, on the conviction of the keeper thereof.

The sixth section declares what penalties shall be inflicted on

the persons violating the provisions of the first and second sections

of this act.

The admitted facts show a clear violation of the first section

of the statute, but not of the second.

It is insisted a conviction cannot be maintained unless the evi

dence shows a violation of the first and second sections.

The objection seems hypercritical. It is founded on the pe

culiar phraseology of the sixth section imposing the penalties, and

which provides that every person guilty of violating the provisions

“of the first and second sections” shall forfeit and pay certain pen

alties. . '

The penalties imposed by that section are for the violation of

either section, and it is not indispensable a party should be guilty

of both before he can be subjected to the forfeitures enumerated.

This is the obvious meaning of the words used, and is the con

struction given to the same language in the statute of Ohio on the

same subject (in Miller vs. The State, 3 Ohio, 475).
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Our statute in many respects is a. substantial, and in other

points a literal, transcription of the Ohio law, ‘and it is a rule that

when the legislature adopts substantially the statute of another

State, it is presumed it adopts also the construction previously

given it by the courts of that State, unless such construction is in

consistent with the spirit and policy of our laws (Riggs et al, vs.

Melton et al, 13 Ill., 15 ; Campbell vs. Quimin, 3 Scam.-, 288).

It is urged the clause of the third section which declares all places

where intoxicating liquors are sold in violation of the act to be com

mon nuisances, and shall be shut up and abated, authorizes the de

struction of private property, and therefore contravenes constitutional

law. _

The construction of this section is not involved directly in the

decision of this case. Counsel, however, is in error in supposing

it authorized the summary destruction of private property.

It authorizes no such thing. 1

It simply declares all such places where intoxicating liquors

are sold in violation of the act common nuisances, and provides that

they may be shut up and the illegal traflic carried on therein

abated.

The object is to prevent the assembling of idle and evil-dispos

ed persons for the purpose of violating the laws of the State. _

Under what is called the police power, the legislature has the right

to authorize the abatement of a public nuisance and the carrying

on of an illegal trafiic in intoxicating liquors and vicious poisons

for that purpose is a nuisance, and may be so declared and abated

according to law.

(Block vs. The Town of Jacksonville, 36 Ill., 301, and cases

cited).

There is nothing in this clause of the third section that we are

aware of that contravenes any provision of our constitution.

The same construction has been given to a. like provision in

the Ohio statute in Miller vs. The State supra. V

The point which seems to be relied on with the most confi

dence is, the act is in conflict with that clause of the twenty-second

section of the fourth article of the constitution of 1870, which pro

hibits the passage of local or special laws. 4

“Granting to any corporation or individual any special or ex
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elusive privileges, immunity, or franchise whatever.” The reason

assigned is the act of 1853, which purports to re-enact the laws

which have been repealed by the act of 1851. That authorized

county authorities to grant license to keep a grocery was never le

gally enacted according to the forms prescribed in the constitution

of 1848, and there was therefore no law in force at the passage of

the act of 1872, authorizing the granting of license other than the

charters of incorporated towns and cities, and hence it is said a per

son residing outside of the limits of such municipal corporations

could not obtain a license, and for that reason the law operates un

equally on the cities and is void.

It is not perceived how this question can arise in this case.

There is a statute that invests the county authorities with a

discretionary power to grant licenses to keep a grocery anywhere

in the county—except in towns and cities that under their charters

have the exclusive privilege, which has been in existence since 1845,

exclusive of the interval between the passage of the acts of 1851

and 1853.

The apellant does not claim he ever applied to the authorities

empowered by law to grant license for himself.

Had the application been made and a license denied on the

ground there was no law that would authorize it, then the questions

would be presented for decision.

We are, however, of opinion the validity of the present law is

not afl'ected by the question, whether the act of 1873, which pur

ports to re-enact the laws repealed by the law of 1851, was legally

enacted according to the forms of the constitution, and it is not

necessary to express an opinion in regard to it.

If it is, in fact, true, at the date of the passage of the act of

1872, there was no law under which a person residing outside the

limits of incorporated towns and cities could obtain a licerise to

keep a grocery, it does not follow, the law for that reason is un

contitutional.

The act we are considering, in nearly all its provisions, is gen

eral and operates equally upon all classes of citizens within the lim

its of the State.

The first section prohibits all persons from selling intoxicating

liquors who have not first obtained a license as therein provided.
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The appellant is within this general prohibition.

The second section prohibits the sale of such liquors to minors

without the written consent of the parents, guardians, or family

physician, and contains an absolute restriction upon all persons,

either with or without license, from selling intoxicating liquors to

intoxicated persons, or persons who are in the habit of getting in

toxicated.

If it be conceded the power to grant a license to keep a gro

cery is confined to incorporated towns and cities, which by their

charters have the right to do so, is the law for that reason uncon

stitutional ? We think not. Confessedly this sale of intoxicating

liquors to be drank as a beverage is a fruitful source of crime in

our midst, and the cause of much individual suffering. If such are

its fruits when hedged about with penal statutes, intended to con

trol it, manifestly the unrestrained traffic would be prolific of re

sults that could not be otherwise than detrimental to the best inter

ests of society. It may be the best mode to effectuate the beneficent

object the legislator have in view in the passage of the law, viz:

to provide against the evils resulting from the sale of intoxicating

liquors, to confine the power to license the sale to incorporated

towns and cities, where it is supposed the police force is more effi

cienly organized and can better control it. -

It concerns the public morals, good order, and the welfare of so

ciety, and we are not prepared to hold that it is an unauthorized

exercise of the police power of the State to so provide. A law that

applies to and confers the same general powers on all incorporated

towns and cities in the State, is not nccessarily a special law, and

is not inhibited by any provisions of the constitution against special

legislation. Hetkin v. Pollard, et al., 18 Ohio, 85.)

- Being of the opinion the law under which the prosecution was

commenced is not in conflict with the constitution of the State, the

judgment of the circuit court must be affirmed.

Judgment affirmed.
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Supreme Court of Illinois.

]Ol-IN F. McCUTCl-KEN, Plaintiff in Error 1/. THE PEOPLE OF TI-IE STATE

ILLINOIS, Defendants in Error.

r. The second section of the liquor law of 1872, laws of 1872, p. 5 5 3, makes

it absolutely unlawful, notwithstanding the party may have a license obtained under

the provisions of the first section of the act to sell intoxicating liquors to minors, un

less upon the written order of the parents, guardians, or family physician, and con

tains an absolute restriction upon selling such liquors to persons intoxicated, or who

are in the habit of getting intoxicated.

2. Where the legislature adopts substantially the statute of another State, it is

presumed to adopt also, the construction previously given it by the courts of that

State, unless such construction is inconsistent with the spirit and policy of .our law

affirming Streeler v. People, Ante.

3. The construction given to the Ohio statute upon this question cannot but

be regarded as being inconsistent with the spirit and policy of our laws, and no pre

sumption prevails that in adopting it the legislature also adopted the construction

that had previously obtained in that State.

4. Under our statute, every indictment or accusation of the grand jury is sutii

ciently correct, which states the offense in the language of the criminal code, or so

plainly, that the nature of the offense may be easily understood by the jury.

5. Where the intent is mentioned in the statute as an element of the offense,

the intent must be alledged in the indictment, but where the statute is silent as to

motive, no intent need be averred in the indictment.

6. The presumption should be indulged that the present statute was inacted in the

view of existing laws as construed by former decisions of the Supreme Court.

7. The license procured under the first section of the act confers no authority

on the licensee to sell intoxicating liquors to a minor except on one condition, viz:

He shall have a. written order of his parents, guardian or family physician.

8. The same section absolutely prohibits the selling of such liquors to persons

intoxicated or in the habit of getting intoxicated, and the license obtained under the

first section will afford no protection.

9. The law imposes upon the licensed seller the duty to see that the party to

whom he sells is authorized to buy, and if he makes a sale without this knowledge

he does it at his peril.

IO. If the seller does not know the party who seeks to buy intoxicating liquors

at his counter is legally competent to do so, he must refuse to make the sale ; and it

is no answer to this view that the seller may be imposed upon. This is a risk inci
dent to the business. V

II. It was not deemed a material inquiry whether the sale in this case was

made by appellant, his agent, or servant. In either case the principal is guilty

within the meaning of the statute. The agent must sell in the name of his princi

pal, and the presumption must be deemed conclusive against the principal that the

agent or servant acted within the scope of his authority in making the sales.

12. Waker and M’Callister, ]. ]. dissent.
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The opinion of the court was delivered by Sc0'rT, Justice.

“This was an indictment found against the p1aintifi' in error,

for unlawfully selling intoxicating liquors to a minor without the

~written order of his parents, guardian, or family physician, con

trary to the form of the statute.

The indictment was certified to the county court, where a trial

was had, and the accused found guilty, and upon an appeal taken

to the circuit court, the judgment was affirmed.

A motion was made in the county court to quash the indict

ment, for the reason that it was not averred that the accused knew

Jay Parker, to whom it was alleged the intoxicating liquors were

sold, was then a minor. The decision of the court, overruling the

motion to quash the indictment, is assigned for error.

This prosecution was commenced under the 2d section of the

act of 1872, in relation to the sale of intoxicating liquors, which

provides, “that it shall be unlawful for any person, by agent or

otherwise, to sell intoxicating liquors to minors, unless upon the

written order of their parents, guardian or family physician, or to

persons intoxicated, or who are in the habit of getting intoxicated.”

(Laws of 1872, p. 553.)

The indictment is substantially in the words of the statute.

This action makes it absolutely unlawful, notwithstanding the party

may have ailicense obtained under the provisions of the first section

of the act, to sell intoxicating liquors to minors, unless upon the

written order of the parents, guardians or family physician, and

contains an absolute restriction upon selling such liquors to persons

intoxicated, or who are in the habit of getting intoxicated. It is

claimed that the indictment is fatally defective, inasmuch as it fails

to aver that the defendant knowingly sold liquors to minors. It is

insisted that guilty knowledge is absolutely necessary to constitute

the offense, and unless the scienter is averred, it cannot be proven

on the trial. The principal authority relied on in support of this

proposition is in the case of Miller v. The People, 3 Ohio, 47.

This act of our statute is no doubt a substantial, if not a literal copy

of the Ohio statute, on the same subject, and in construing it in the

Miller case, the court said: “To convict for a violation of the
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second section, it is necessary to aver in the information, and prove

on the trial, that the seller knew the buyer to be a minor.”

Having adopted the statute of a sister State, it is claimed that

the legislature adopted, also, the construction previously given it by

the courts of that State. The rule on this subject is stated, as we

understand it, in Strealor "v. The People, (present term.) The

doctrine, as there announced, is that where the legislature adopts

substantially the statue of another State, it is presumed to adopt

also the construction previously given it by the court of that State,‘

unless such construction is inconsistent with the spirit and policy

of our laws.

The construction given to similar language in the Ohio statute

cannot but be regarded as being inconsistent with the spirit and

policy of our laws, and therefore no presumption prevails, that in

adopting it, the legislature also adopted the construction that had

previously obtained in that State. By our laws, every indictment

or accusation of the grand jury shall be deemed sufliciently correct,

which states the ofl'ense in the terms and language of the criminal

code, or so plainly that the nature of the offense may be easily un

derstood by the jury. (R. S. 1845, p. 181.)

Since the adoption of this statute it has uniformly been held

that it was not necessary to do more than state the accusation in

the language of the statute creating the offense. Where the intent

is mentioned as an element of the oifense created by a law, it

ought to be alleged, but, where it is silent as to motive, no intent

need be averred in the indictment. The case Elle V. The People,

4 Scam., 509, was an indictment for “harboring and sheltering” a

slave. It was contended that the defendant, to be guilty of the of

fense, must have had knowledge of the fact that the person har

bored and secreted was at that time a slave, and that this knowledge

should be averred in the indictment and proved on the trial. It

was not held, however, that in such an indictment it was not neces

sary to allege a scienter. The court commented on the case of

Birn-ey v. The People, 8 Ohio, 320, upon the authority of which

the case of Miller v. The People, supra, was decided and disap

proved of the doctrine there announced. The case of Uarmody v.

The People, 17 Illinois, 158, was an indictment for selling spirit-,



MCCUTCHEN 11. THE PEOPLE. Q3

\

uous liquors in less quantities than one gallon, and the general

averment of an illegal sale was held sufficient, the court saying that

these great niceties and strictness in pleadings should only be coun

tenanced when it is apparent that the defendant may be surprised

on the trial, or unable to meet the charge, and, beyond this, par

ticularity of specification might furnish a means of evading the law,

rather than defending against the accusation. V To the same effect

is Morton v. The People, 47 Illinois, 468.

. In view of our statute, which makes it sufficient to set forth

the offense in the indictment or information, in the language of the

act creating it, so _plainly that the nature of the accusation can be

readily understood, and of the uniform construction given tolit by

our decision, it can hardly be said that the legislature, in adopting

the statute of another State, intended also to adopt a construction

in direct antagonism with our laws, and in conflict with the prac

tice that has prevailed under them through a long series of years.

It is at most a presumption, and is repelled when we remember that

the construction contended for had been disapproved by this court

long prior to this enactment of the law under consideration, upon

the ground that it was inconsistent with our laws. The presump

tion should rather be indulged that the present statute was enacted

in the view of the existing laws as construed by former decisions of

the court. The latter is the more reasonable presumption, and we

think should be adopted as being more consistent with the spirit

and policy of our laws.

Independently of the question whether it is necessary to allege

a scienter in the indictment, it is insisted that the act of selling in

toxicating liquors to a minor is not itself made punishable by the

statute unless the seller knew at the time that the buyer was a

minor. We cannot concur in this view of the law. The license
procure-diunder the first section of the act, confers no authority on

the licensee to sell intoxicating liquors to a minor, except on one con

dition, viz : He shall have the written order of his parents, guardian

or family physician ; he is absolutely prohibited by the same sec

tion from selling to a person intoxicated, or who was in the habit

of getting intoxicated, and his license will afford him no protection.

The law imposes upon the licensed seller the duty to see that the

party to whom he "sells is authorized to buy, and if he makes a sale
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without this knowledge, he does it at his peril. This is the clear

meaning of the law, and any other construction would render it ex

ceedingly diflicult, if at all possible, ever to procure conviction for a

violation of this clause of the statute. This construction imposes

no hardship upon the licensed seller. If he does not know the

party who seeks to buy intoxicating liquors at his counter is legally

competent to do so, he must refuse to make the sale. It is made

unlawful either with or without a license, to sell to a certain class

of persons, and another class, except under certain conditions, and

if he violates either clause of the statute, he must suffer the penal

ties imposed in its violation.

It is no answer to this view to say that the licensee may some.

times be imposed upon and made to sufl'er the penalties of the law,

_ when he had no intention to violate its provisions. This is a risk

incident to the business he has undertaken to conduct, and as he

receives the emoluments connected therewith, he must assume also,

with it, all the hazards. Our laws make it a crime for a man to

have carnal intercourse with a female under a certain age, either

with or without her consent. It would shock our sense of justice

to hold a party not guilty because he did not know that she was

within that age prescribed by the statute. The law makes the

act a crime, and infers the guilty intent from the act itself.

, The case of the Commonwealth v. Emmons, 99 Mass., was

azprosecution against a. keeper of a billiard room for admitting a.

minor thereto without the consent of the parent or guardian. It

was held that it was not needful to ever. prove the guilty intent of

the defendant, and that he admitted such persons to his room at his

peril. In Ulrich v. The Commonwealth, 1 Bush (Ky.), 400, un

der indictment for selling liquors to a minor, it was held that it

was as incumbent on the vender to know that his customer labors

under no disability, as it is for him to know the law.

The State v. Hatfield, 24 Wis., was also an indictment for

selling liquors to a minor. It was held it was an offense under the

statutes of that State, notwithstanding the vender did not know

that the purchaser was a minor.

Barnes v. The State, 19 C0nn., 397, was a prosecution for

selling liquors to a common drunkard, and to sustain the prosecu

- tion it was declared not to be necessary to prove that the defendant
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knew the person to whom the liquors had been sold was a common

drunkard.

The evidence shows conclusively that Jay Parker, at the time

he purchased intoxicating liquors at the counter of the defendant,

was a minor, and that he had no written order from either of his

parients, his guardian, or family physician. Whether the appellant

knew he was a minor, in the view we have taken of the law is

wholly immaterial. It was his business to know whether he could

lawfully sell to him.

We do not deem it a material inquiry whether the sale of the

liquors in this case was made by appellant, his agent, or servant.

In either case the principal is guilty within the meaning of the

statute, and is liable to the penalties it imposes. The agent had

no license to sell to any one, and it is only lawful for him to do so

in the name and by the authority of his principal, and the presump- '

tion must be deemed conclusive against the principal, that the agent

or servant acted within the scope of his authority in making the

sale.

The instructions given at the trial are not so varient from the

principles announced in this opinion as to have misled the jury.

The fourth instruction may have been wrong in its phraseology, but

it is not perceived how it could have worked any injury or prejudice

to the plaintilf in error.

No error appearing that could affect the merit of the cause,

the judgment is aflirmed. Judgment aflirmed.

JUSTICE CRAIG, having been counsel for the defendant in the

court below, took no part in the consideration of the case.

WALKER and MCALLISTER, J. J., dissent. We are of opinion

that while it is not necessary to aver guilty knowledge in the in

dictment under our statutory rule, and that an indictment is sufii

cient which charges a statutory ofi'ense in the language of the stat

ute, but it is nevertheless necessary to prove such guilty knowledge

n the trial. The statute is but a copy of the Ohio statute, to

which the courts of that State had, long anterior to its adoption

here, given such a construction as we contend for. The presump

tion is that the legislature adopted it with the construction given,

and intended that the essential element of guilty knowledge or in

tent, which is the essence of every crime, should enter into that

here defined.
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The following~forms are prepared relative to the liquor law of I874, Myers

statute 1874, p. 213, for selling in less quantity than one gallon : &c.

STATE or ILLmo!s, §

Cormrv, Of the ....... ..

Term of the.........County Circuit Court,

in the year of our Lord One Thousand

Eight Hundred and Seventy..........

The grand jurors, chosen, selected and

sworn in, and for the county of.........,

in the name and by the authority of the

People of the Stlte of Illinois, upon their

oaths present, that one A. 13., late of said

county ,on the.........day of.........in the

year of our Lord One Thousand Eight

Hundred and Seventy........., at and

within the said county of....... .., (*) not

then and there having a legal license to

keep a. dram shop did unlawfully sell a.

certain quantity less than one gallon, to

wit : one gill, of intoxicating liquor :

contrary to the form of the statute in such

case made and provided, and against the

peace and dignity of the same People of

the State of Illinois.

For selling to be drank on premises.

(use aboz/2form to the (*) and proreed

thus :)

not then and there having a legal license

to keep a dram shop did unlawfully sell

intoxicating liquor to be drank upon the

premises where sold (or ifsold to be drank

in or upon any adjacent room, building,

yard, premises, orplace ofpublic resort,

then state the plate aazording lo t/zefart) ;

contrary to the form of the statute, etc.

For selling or giving to a. minor

(usefirstform to (*) and rontinue thus .

did unlawfully sell (or give, as the case

may be) intoxicating liquor to one C. D.;

he the said C. D. being then and there

a minor, under the age of twenty-one

years, to-wit : of the age ofeighteen years,

without then and there having a written

order of the parent, guardian, or family

physician of the said C. D.,) authorizing,

or permitting such sale ; contrary to the

form of the statute, etc.

For selling or giving to an intoxicated

person

( firstform to and continue thus

did unlawfully sell (or give as the case

may be) intoxicating liquor to one E. F.,

he the said E. F. being then and there

intoxicated ; contrary to the form of the

statute, etc.

For selling or giving to a person in

the habit of getting intoxicated

( first form to (*) continuing thusdid unlawfully sell (or girl: as the ms:

may be) intoxicating liquor to one G.

H., he the said G. H. being then and

there a person in the habit of getting in

toxicating; contrary to the form of the

statute, etc.

It is believed that the above preced

ents prepared by the Hon.]oseph W.Fi fer,

State’s Attorney of McLean counly, un

der the act of I874, will greatly assist

the prosecuting attorneys throughout the

State in the preparation of indictments

under the law to take effect July lst,

I874. It will be noticed that by the act

of 1874, that it is made unlawful to sell

in any quantity less than one gallon

whether to be drank upon or about the

premises or not; and that it is made un

lawful to sell in any quantity to be drank

upon or about the premises where sold,

without having first obtained a license as

provided in the act, see sect. 2 of the act,

and that by section six it is provided, that

“whoever by himself or his agent or ser

vsnt shall sell or give intoxicating liquor

to any minor without the written order of

his parents,guardians, or family physician,

or to any person intoxicated, or who is in

the habit of getting intoxicated, SM or

each offense, be fined not less than t nty

dollars, nor more than one hundred

dollars, and imprisoned in the county

jail not less than ten, nor more than

thirty days. ‘V’

This section under the rule laid down

in the case of 1lIcCul:hcn v. The People,

makes it absolutely unlawful fo ny

person to sell or give away any ipéggab

ing liquors to a minor without permis

sson, &c., and unlawful to sell or, give

any intoxicating liquors to any intoxica

ed person, or person in the habit of get

ting intoxicated, under any cirunm

stances.

The statute requires the authority to

sell or give to a minor to be in writing.

In the case of The State v. Clottu, 33

Ind., 409, it was held by the Supreme

Court of that State under a statute for

bidding sales to minors that it was no

defense to an indictment for selling in

toxicating liquors to a. minor, that the

father authorized the sale to be made by

the defendant to the minor, and our

statute requires the authority to be in

writing, and parties can not authorize a

sale by parol that will be a. bar to a.

prosecution under the law.
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INSTRUMENTS REFERRING TO EXTRINSIC FACTS.

INSTRUMENTS REFERRED TO MUST BE

IDENTIFIED.

In general a written instrument must be construed by the pro

visions contained in it, and not by anything dehors, but the acts

of the parties may be considered in order to ascertain their inten

tion. But to this general rule there are exceptions. It has been

uniformly held in equity, and in numerous cases at law, that where

several instruments in writing are made at the same time between

the same parties and relating to the same subject, will be held to

constitute but one agreement, Stephens v. Baird, 9 Cow., 274;

JMakepeace v. Haward College, 10 Pick, 302; Sibley v. Holden,

10 Pick, 250; Hunt v. Livermore, 5 Pick, 395; Applegate v.

Jacoby, 9 Dana, 209; Strong v. Barnes, 11 Ver., 221; Odvorne

v. Sargent, 6 N.H., 401; Raymond v. Roberts, 2 Aiken, 204;

Reed v. Field, 15 Wey.,672; Home Ins. Co. v. Favorite, et als,

46 Ill., 23; Duncan, et als v. Charles, 4 Scam., 561; Harper

v. Ely, 56 Ill., 179; Havens v. Sprague, 1 Paine's Rep., 494;

Lowell v. Parkhurst, 4 Wend., 377; Bliss v. Bronham, 1 J. J.

Marsh, 200; Swain v. Ransom, 18 John R., 107. And in con

struing such contracts the court will presume such a priority in the

execution of them as will best effect the intent of the parties, New

hall v. Wright, 3 Mass., 138. Where one of the contracts is full

and explicit as to the intent and meaning of the parties, and the
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other general, but referring to and adopting the stipulations con

tained in the former, the courts in giving a construction to the

agreement of the parties, both instruments will be considered as

forming but one agreement, Rogers v. Ifneeland, 13 Wend., 114 ;

Adams v. Hill, 4 Shepley’s Maine, 215; see also 3 Shepley, 40.

Upon the same principle where one writing refers to another, either

tacitly or expressly, both are to be construed together, and one may

correct an erroneous description contained in the other, McIver’s

Lessee v. Walke1', 4 Wheat., 444. In Sawyer v. Hammott, 3

Shepley, 40, it was held that when written instruments have refer

ence to a former contract, and contain recitals of its subject matter,

and it appears that there is a variance between such instruments,

and between them and the contract, the recitals are to be explained

and corrected by_the contract, to which reference-isanade. As to

when and how far a written application for insurance may be con

sidered, see Parks v. The General Interest Ins. U0., 5 Pick, 34,

and if the application is clearly referred to, the application and

policy should be read together, as forming the agreement between

the parties. Two writings executed at the same time in relation

to the same subject matter have, in many cases, been deemed one

instrument, with a view to the construction of either. That they

are cotemporaneous and kindred in respect to the subject matter is

frequently inferrable from circumstances appearing in the writings

themselves. Though neither expressly and directly refers to the

other, yet being in fact parts of one transaction, bearing the same

date and the same subject matter, the one will often qualify

the other, and the whole be deemed one agreement. A familiar in

stance is that of a conveyance of lands or chattels, apparently ab

solute, and a separate cotemporaneous agreement respecting a con

veyance by a grantee to the grantor, on payment of a sum loaned,

&c., in such case both instruments, if made at the same time, are

to be construed together, and may be construed to be a mortgage,

Stacey v. Randal, 17 Ill., 468; Bemtoclc v. ‘W/nipple, 3 Fair

field, R., 346-349 ; McDowell v. Hill, 2 Bibb’s R., 610. Yet

there are cases where the agreements are simultaneous, the con

struction may be that the whole agreement when construed together

instead of amounting to a mortgage, manifests a olqfeasiblepuw

chase, and then the question, how far parol evidence is admissible
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to show that a mere security or mortgage transaction was intended,

frequently arises. Unless a contract contains technical terms,

known and understood only by scientific persons, the court will

construe the contract without the aid of witnesses, to explain its

meaning, JMcAvoy v. Long, 13 Ill., 147. A conveyance of real

estate though absolute in terms, if intended by the parties to be

a security for the payment of a debt, is both at law, and in equity,

regarded as a mortgage only, and the intention of the parties may

be manifested either by a written defeasance, executed simul

taneously with the conveyance, or by the acts or parol declaration

of the parties, Delehay v. McConnel, 4 Scam., 157; Coates v.

Woodworth, 13 Ill., 654; JMiller v. Thomas, 14 Ill., 428;

T'llson v. Moulton, 23 Ill., 628. On this general doctrine, also

See 4 Kent’s Com., 143.

IRobinson v. Cropsey, 2 Edw Chy. R., 138–142, and cases

... there cited, Reading v. Weston, 7 Conn. R. 143 S. C. Id. 409,

: 8 Id. 117, Wharf v. Howell, 5 Binn. 499, Herr v. Gilmore, 6

: Watts R. 405, Calwell v. Woods, 3 Watts, 138: In actions on

* promissory notes, writings connected therewith by direct reference

or necessary implication, are admissible by way of showing such

note or notes were conditional. In the case of Davlin v. Hill, 2

Fairfield, (11 Maine), 434, it was held that where the defendant

by writing agreed to purchase of the plaintiff for a stipulated price,

a certain piece of land, the price to be paid to J. W., and after

wards the plaintiff by an instrument on the back of the agreement,

reciting that he had given to the defendant a deed of the land

therein described, and acknowledged that he had on the same day

received therefor, two notes of hand upon condition that the notes

shall be transferred to L. J. as agent for J. W., agreeable to cer

tain agreement, and in an action on one of the notes between the

original parties that said agreement might be received in evidence

to show that the note was given upon a condition precedent, and

thus defeat the action, affirming Hunt v. Livermore, 5 Pic.395;

see also, Heywood v. Perrin, 10 Pick. 228. But where an agree

ment or disposition of property can only operate by writing, an

instrument referring to another, must discribe it so clearly that by

the description it may be identified. For to allow parol evidence

to connect two instruments together where there is no reference to

£
*:

--

#
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a foreign instrument, or where the description of it is insufficient,

would be to give an effect independant of the writing and contrary

to the provisions of law which require the whole to be in writing.

Brodie v. St. Paul, 1 Wes. Jun. 330, Smart v. Prujean, 6 Wes.

566, Coles v. Frecothick, 9 Wes. 249, Boydell v. Drummond, 11

East. 153, Kenworthy v. Schofield, 2 Barn. & Cress. 948, Clisson.

v. Cook, 1 Scho. & Lef 22, Towney v. Crowther, 1 Bro. c. c. 161,

318, Grivins v. Calder, 2 Dess. Eq. R. 188, Parkhurst v.

Courtlandt, 1 John, Chy. R. 273 S. C., on appeal 14 John, R.

15. It would be sufficient if the terms and consideration can be

collected from the written correspondence, or papers between par

ties, though it cannot be collected merely from the defendant’s

memorandum, provided such memorandum expressly refers to the

former correspondence, or to an instrument which contains the

whole contract, and state that the terms of the contract are com

prised in the writing thus referred to Chitty on Contracts, 7 Am. Ed.

521, Redhead v. Cater, 1 Stark, R. 14, 19, 4 Camp. 188, Stead

Liddard, 8 Moore. 2, 1 Bing, 196. It is said in a note to Phill

on evidence, vol. 2, page 741, 4 Am. Ed. that “this rule is not to

be so interpreted as to exclude evidence for the purpose of offering

the terms of the reference; in other words, evidence tending to

show what the reference means. The description must be com

pared with the instruments to which it may possible refer if the

description is in some respects erroneous, the erroneous part may

be rejected, agreeable to the doctrine falsa demonstratia, cée.,

in short, the reference is to be dealt with as you deal with other

descriptions in applying them to the object or subject intended. In

Hodges v. Harsfall, (1 Russ & Mylne, 116) an instrumeut pur

porting to be an agreement for a lease, contained a clause for the

erection of additions according to a plan agreed upon; it appear

ed that three distinct plans existed for making the additions

alluded to, and an objection was made that parol evidence was in

admissible; to determine what plan was meant, Lord Lyndhurst in

giving judgment said, “I am of opinion on the authority of all the

cases, and especially the case in Scho & Lef, 22 (Supra), where

Lord Redesdale has considered the subject very fully that as the

written agreement refers specifically to a plan; if there be parol

evidence clear and satisfactory to identify the particular plan, that
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evidence may be properly admitted for the purpose of identifying

it.” See also, Sanrlenson v. Jackson, 2 Bossanquit 81: Puller,

238, and Dillon V. Harms, 4 Bligh, (N. S.) 343. But if the con

tract be illegal, the rule would be otherwise. Chitty in his work

on contracts, 7 Am. Ed., p. 709, says, “If a contract for the loan

of money be void on the ground of the usury, separate security for

the principal or interest only, cannot be enforced; it is not mater

ial that the usurious contract is to be executed and is evidenced by

means of two separate instruments instead of being comprised in

one.” So if there be two sparate verbal agreements to pay usuri

ous interest, the note is void. Mewills v. Law, 9 Cow, 65,

Maoomber v. Dunham, 8 Wend, 55-1; see. also, Hammond v.

Hoppin, 13 Wend, 505. In this State the principal, but not the ,

usurious interest could be recovered, and the courts will look to the

substance and not the form of the transaction without regard to

statements that may be made in the agreement or agreements of

the parties. In the case of flaaper et al v. Ely el als, 56 Ill. 179,

was an appeal from the equity side of the Circuit Court of Cook

county, to reverse a decree dismissing a bill filed by appellants

praying to redeem certain premises therein described, from a sale

under a mortgage executed by Benjamin F. Bradley, one of the

complainants to Benjamin F. Hadduck, and the second point re

lied on for a reversal of the decree, was that there was no, power

expressed in the mortgage to sell the property for the whole debt

under the exercise of the holders option to declare the whole debt

due upon a default in the payment, and none can be implied. The

court per BREESE, JUSTICE, say, “It appears from the record, that

the bonds were executed by Bradley to Hadduck, one in the penalty

of $16,000, to secure the notes of $8,000 principal, and ten other

notes of $200, each being interest notes and payable to James

McQuestion and William C. Thompson, which notes Hadduck

signed as security of Bradley, and to secure the payment therefor

Bradley, on the same day, September 28th, 1859, together with

his wife, executed a deed of trust to Edward H. Hadduck on the

premises in controversy.

Being indebted to Benjamin F. Hadduck in the sum of $13,

000 for money loaned, Bradley, on the same day, made and deliv

ered to Hadduck a bond in the penalty of $20,000, conditioned for
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the payment of the said sum of $13,000 within seven years from

the 1st day of December, 1859, with ten per centum per annum

interest thereon, to be computed from the 1st day of June, 1860,

and payable semi-annually, on the 1st day of June and December

of each year, according to thirteen interest notes or coupons at

tached to the bond, for the sum of $650 each, excepting the one

maturing on the 1st day of December, 1866, which was for the

sum of $758.33. This bond contained this proviso, “that if default

be made in the payment of any of the interest on the said principal

sum as aforesaid, and any portion thereof shall remain due and un

paid for the space of thirty days after the same shall become due

and payable, according to the above recital and condition; and in

that case, the said principal sum, together with all arrearages of in

terest thereon, shall, at the option of the said Benjamin F. Had

duck, his executors, administrators, or assigns, thereupon become

due and payable, and may be demanded immediately, or at any

time within thirty days after any such default. To secure the

payment of this last mentioned bond, and the coupons thereto

attached, and to secure the performance of the covenants

contained in the bond for $16,000, the mortgage in question

was executed. In the above mentioned bond it is conditioned,

if default-be made in the payment of any interest on the principal

sum, and any portion thereof shall remain due and unpaid‘

for the space of sixty days after the same shall become due and

payable, in that case the principal sum, together with all ar

rearages of interest thereon shall, at the option of Hadduck, his

executors, etc., thereupon become due and payable, and may be de

manded immediately, or at any time within thirty days after any

such default. The default here provided for is in the payment of

interest, and the penalty therefor is, that the principal sum, to

gether with arrearages of interest, at the option of Hadduck, shall

become due and payable, and may be demanded immediately. Now

what is the provision in the mortgage? As plain as language can

express an idea, it provides that Hadduck may sell and dispose of

the premises, and all benefit‘ and equity of redemption of Bradley,

in case default be made in the payment of the said sums of money

mentioned in the mortgage, or of thc interest that may become due

thereon, or if any part thereof, at the time and times respectively
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when the same ought to be paid, as set forth in the condition.

Nothing is said in the mortgage about declaring an option by Had

duck, but, by the terms of the mortgage, a default in the payment

of the interest matured the debt, and authorized the mortgagee to

enter upon and sell the premises in satisfaction thereof.” In the

case of Ottawa North Plank Road 00. v. .Mm*my, 15 Ill. 336,

it was held that where the condition of a bond and mortgage is that

on failure to pay an instalment of interest when due, the principal

should immediately become due and payable; a neglect to pay an

instalment of interest when it becomes due, works a forfeiture of

the mortgage, the court say, “By the terms of the mortgage, the

principal was to become due on the failure of the company to pay

the interest promptly. It failed to pay the first instalment of in

terest when it fell due, and the mortgage was thereby forfeited.

The proof introduced by the company did not sustainthe allegation

of the answer that the complainant waived the forfeiture by after

wards accepting the interest. He refused to receive the money

tendered, and thereby insisted upon the forfeiture.” But where by

the terms of an agreement a larger sum is to be paid upon default

of payment of a smaller one on a given day, the provision for the

payment of the greater sum is a penalty, therefore a provision in a

mortgage that the whole sum shall become due upon a failure to

pay any instalment on the day, is in the nature of a penalty,

against which equity will relieve upon adequate compensation,

which is the payment of principal and interest, and the costs made

in a proceeding to sell under such power, Tierncm v. Hinman, 16

Ill., 400. This was a bill for injunction to restrain Hinman from

selling certain premises under a power of sale. The mortgage

provided for the payment of several sums of money running through

a series of years, without interest. The mortgage deed contained

a proviso, that if the money and each instalment thereof should not

be paid when the same and each of them should become due and

payable, that then the whole moneys in said mortgage, and every

instalment thereof should become immediately due, with power of
sale. The premisesiwere advertised for sale. Afterwards and be

fore the day of sale the instalment and interest, and costs due, was

tendered, and before the filing of the bill the amount was accepted

with a stipulation that the acceptance of the same should not preju
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dice such rights as the party then had by reason of the nonpay

ment of the same at maturity. A preliminary injunction was

granted by the Circuit Court, and on the hearing by the Circuit

Court the injunction was dissolved, and the bill dismissed ; to this

ruling of the court the complainant excepted, and assigned for er

ror the dissolving the injunction and dismissal of the bill, and the

Supreme Court in delivering the opinion say, “The Circuit Court

should have entered a decree, enjoining the sale upon condition

that payment be made of the sums thereafter to become due, as

they respectively fell due. We regard the proviso in the mortgage

that the whole sum shall become due "upon failure to pay any one

of the instalments on the day, a proviso in terrornm, and in the na

ture of a penalty, against which equity will relieve upon adequate

compensation. There is no difficulty in this compensation. It is

the payment of the instalment due, the interest accrued thereon,

and the costs incurred in the proceeding to sell under the power.

This is done and Hinman is thereby in contemplation of equity,

placed in the same condition he would have been had the instal

ment been paid on the day it became due. But Hinman seeks to

collect the whole mortgage debt by reason of the nonpayment of a

small portion thereof on the day. If he is allowed to do so, a eon

siderable sum of money, in the way of interest is forfeited by the

mortgagor to him, for there is no substantial difference in the for

feiture of a sum of money in the shape of interest, or of a named

sum as a penalty. The instalments extend through a series of

years up to 1859, and are without interest.

The proviso, if operative works a forfeiture of the use of the
money for the period of the credit provided, for which uselor credit

is of the substance and essence of the contract has a legal value

and is capable of ascertainment by computation. To deprive the

mortgagor then of this credit without a rebate of interest, is to

take from him without consideration so much money, as the inter

est on the instalments not due for the periods they respectively

run amounts to. This can be nothing else than a penalty which

equity will always relieve against whereby the terms of a contract

a greater sum of money is to be paid upon default in the payment

of a lesser sum at a given time, both courts of law and equity will

hold the provision for the payment of the greater sum to be a
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penalty. And even where the parties stipulate for the payment of

a sum certain on default of performance of an agreement, such

stipulation will be treated as a penalty if the damages are not dif

ficult of ascertainment, Skinner v. Dayton, 2 John, Chy. R. 526,

7 Vets. Chy. R. 273, 2 Vers. Chan. 316, 6 Binghams R. 141,

Lanai-ng v. Cal/pron, et als, 1 John, Chan. R. 617, 18 John, R.

219, 6 Munford’s R‘. 71, 6 Iredell’s R. 65, Carpenter et al v.

Lock/uzrt, 1 Carter’s Ind. R. 435, 1 Denio’s R. 464, 22 Wend’s

Reports, 163, 9 Paige Chan. R. 101, Law v. O/tapin, 16 Ill., 475,

Broadwell v. Broadwell, 1 Gil. 600 ;” see also, Blair v. Cham

J/lin, 39 Ill., 522. The case of the Ottawa Plan/c Road Co. v.

Jlur-ray, supra, is not in conflict with the above cited authorities.

In the case of Scott v. Field, 7 Watts, (Penn) 360, it was held

ihat an action of debt could not be maintained upon a mortgage

which contained no express promise to pay, therefore, upon the

mortgage no personal responsibility was created by the mortgage;

the court per SARGENT, J. say, “The authorities and the reason of

the thing seem to show that a mortgage is not of itself an instru

ment by which a personal liability for the money is raised, and on

which an action of debt or covenant can be maintained by the

mortgage against the mortgagor, but that his remedy on such

mortgage is confined to the land itself which is put in pledge; yet

if there be any prior or accompanying cause of action which of it

self creates a personal liability distinct from the mortgage, such as

a. loan, a. bond, or other claim, the mortgage is not to be consider

ed as merging such claim or demand, but is merely a collateral

security. Mortgages in this State are usually accompanied with a

bond or warranty of attorney as this purports to be ; sometimes

they are given to secure notes or other instruments, sometimes to

secure warrants of indemnity, and sometimes in the naked, sim

ple form of a mere mortgage, given for the purpose perhaps, of se

curing the debt of a third person. And when they are given in

any of these modes,it has never been supposed that an action of

debt or covenant for the money. would lie upon the mortgage itself,

but the remedy of the party upon the mortgage is against the land

only.”

In England it would seem to be the practice to insert in a

mortgage among other covenants, a covenant for the payment of the
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money, and in that case, no doubt, debt or covenant lies. A like cov

enant inserted in our mortgages would answer the same purpose,

but it is not used; the more common mode being to make use of a

bond or separate instrument to show the nature of the debt. It has

been repeatedly held that the covenant must be an express one,

and that no action will lie on the proviso or condition in the mort

gage, 1 P. Wms. 268, Yelv. 206, 3 Atk. 278, Drummond v. Rich

ards, 2 Munford, Va., 337. It was contended in the case of

AScott v. Field, supra, that as there was an acknowledgment of a

debt in the mortgage, that debt could be maintained, but the court

say, “If there were such an acknowledgement of a prior debt and

no more, as for instance if it recited money borrowed, it would

rather seem from the authorities, that the action in personam

should be on the contract by which the debt arose, and that no im

plied contract inferred from the mortgage will be sufficient. But

here the acknowledgement is of a bond for the payment of a sum

of money by instalments, and the mortgage is declared to be ex

pressly given to secure the payment of the bond according to the

condition, the remedy then against the party must be upon the

bond.” No contract of borrowing or loan, can be implied in law

from the mortgage as the foundation of the action when the con

tract between the parties is express and formal expressum facit

cessare tacitum. It would seem from the above cited authorities

that for the purpose of foreclosing a mortgage in equity, that the

mortgage may so provide that the notes shall become due on default

of payment of any instalment of the principal or interest if the

notes are bearing interest. Ottawa Plank Road Co. v. Murray,

supra, but if the notes do not bear interest, that the same would

be regarded in equity as a penalty, and by tendering the amount

actually due with costs would prevent a decree. Piernan v. Hin

man, supra. But on the other hand, an action at law cannot be

maintained upon the rules until the same matures, unless the agree

ment that in default of payment of an installment of the principal

or interest should work, a forfeiture should be imbodied in the

note or bond secured by the mortgage. It would seem that equity

will relieve against forfeitures in almost every case where the party

will be damnified by the compulsory payment of money before the

maturity of the same in fact. -
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Supreme Court of Pennsylvania.

JONES v. TRACY.

ERROR TO THE COURT OF COMMON PLEAS OF BRADFORD COUNTY.

A defendant can claim his exemption out of his effects in the hands of a gar

nishee, and the garnishee is liable for the amount if he suffers judgment to go

against him.

Opinion of the court delivered May 11, 1874, by

AGNEw, C. J.—The Act of April, 1859, supplementary to

the exemption law of 1849, 1 Bright., 638, gives to a defendant a

“right to elect, to retain his exemption or any part thereof out of

any bank notes, money, stock, judgment or other indebtedness to

such person. It is admitted that Thomas S. Jones, the defendant

below, duly claimed his exemption out of the effects in the hands

of Abn. Solomon, the garnishee. Here, then, there was a clear

legal right claimed in time, and yet the court below gave judg

ment against Jones’ exemption, on the ground that there was a

judgment by default against the garnishee, which either he or

Jones ought to have prevented. But how could Jones be affected

by Solomon’s neglect to appear His right was to have his $300

exemption against the plaintiff. Presumptively, as the case stood,

Solomon owed a debt to Jones, and it should be a matter of in

difference to him whether the money would go to Jones or to the

plaintiff. If the neglect of Solomon to appear can be made to dis

place the exemption, it would enable the plaintiff and garnishee

always by collusion to avoid the exemption, and discharge the

garnishee to the extent of the plaintiff’s debt. The garnishee can

plead to the attachment only that which tends to discharge himself

from the debt he owes to the defendant in the attachment, or to

protect himself against a double recovery. He cannot plead or set

up the exemption; this is a personal privilege of the defendant,

who must avail himself of it, and here the defendant has done so.

It was not the business of the defendant to prevent judgment by

default against the garnishee. The real difficulty here is that the

judgment by default was erroneously entered. It ought to have

followed the facts of the case and to have been so framed, or to

protect the defendant’s examination. It was simply a judgment

for the amount of the plaintiff’s claim. But every regular judg
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ment in attachment concludes with a discharge of the garnishee to

the extent he has to pay under the attachment. Sergeant on at

tachment, 40; 6 Wharton, 181. If, therefore, the garnishee's

debt to the defendant is less than the exemption of $300, an un

qualified judgment of discharge, would cause the defendant to lose

so much of his exemption. But it is very evident that the neglect

of the garnishee to appear was his own fault, and not that of the

defendant, and therefore the garnishee alone should suffer for his

omissions. Our act relating to attachment has made no provisions

as the effect of a judgment by default for want of appearance,

having provided for this effect of judgment in case only of a default

to answer interrogatories, and upon trial and verdict. But in

Layman v. Beam, 6 Wharton, 181, opinion by SERGEANT, J., it

is held that the legal effect of a judgment by default for nonap

pearance, is that the garnishee has assets of the defendant in his

hands sufficient to answer the plaintiff’s debts and costs. The

garnishee was bound to know that the defendant had a right to

elect to retain his exemption out of the debt, and therefore that his

default might leave him liable to the plaintiff beyond the sum allowed

to be retained. The effect of the default was an admission by the

garnishee that he owed the defendant a sum sufficient to discharge

the plaintiff’s debt, over and above the exemption of $300. The

proper judgment, therefore, would have been that the plaintiff, G.

P. Tracy, have judgment by default against Abn. Solomon as gar

nishee for want of non-appearance, and that the plaintiff have exe

cution of so much of the debt due by said Abn. Solomon to the

said Thomas S. Jones, as will satisfy the judgment of the said

G. P. Tracy, against the said Thomas S. Jones, with interest and

costs, and if the said Abn. Solomon refuse or neglect, on demand

by the sheriff, to pay the same, then to be levied of the proper

goods, chattels and lands of the said Abn. Solomon, according to

law, as if the same were his proper debt, and that the said Abn.

Solomon thereupon be discharged as against the said Thomas S.

Jones, for the sum so attached and levied of the debt and moneys

in his hands to the extent and so far only, as the same sum so at

tached and levied may exceed the sum of $300, without prejudice

to the right of said Thomas S. Jones to recover from the said Abn.

Solomon the said sum of $300, or any less sum due and owing by
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the said Abn. Solomon to him at the time of, or at any time since,

the service of the attachment.

\Ve, ourselves, might so enter the judgment, but as the de

fault of the garnishee may have arisen from misconception of his

duty, which the court below might rectify, if injustice would be

done by opening the judgment on terms, we shall reverse the judg

ment below and order a procedcndo.

Judgment reversed and a procedendo awarded.

The question presented in the fore

going case is new in our practice, and

its application to our present statute of

exemptions and garnishments makes it

of great importance to the profession in

this State. Our statute laws of 1872, en

titled Homestead, p. 480, Q I 3. provides

that “The following articles of personal

property owned by the debtor, shall be

exempt from execution, writ of attach

ment, and distress for rent, viz: 1. The

necessary wearing apparel of every per

son. 2. One sewing machine. 3. The

furniture, tools and implements of any

person necessary to carry on his trade or

business, not exceeding one hundred

dollars in value. 4. The implements or

library of any professional man, not ex

ceeding one hundred dollars in value.

5. Materials and stock designed and

procured by him, and necessary for carry

ing on his trade or business, and intend

ed to be used or wrought therein, not ex

ceeding one hundred dollars. And also

when the debtor is the head of the fam

ily, and resides with the same, the follow

ing property :

1. Necessary beds, bedsteads and bed

ing, two stoves and pipe.

2. Necessary household furniture, not

exceeding in value two hundred dollars.

3. One cow, two swine, two sheep

for each member of the family, and the

fleeces taken from the same, and the

yam and cloth that may be manufactured

from the same.

4. One yoke of oxen or two horses in

lieu thereof, worth not exceeding two

hundred and fifty dollars, with the har

ness therefore.

5. Necessary provisions and fuel for

the use of the family for three months,

and necessary food for the stock herein

before exempted for the same time.

6. The bibles, school books, and fam

ily pictures.

7. The family library.

8. Cemetery lots or rights of burial,

and tombs for repositories for the dead.

9. One hundred dollars worth of other

property suited to his condition in life

selected by the debtor.” Q 14 provides

that “whenever the debtor has not any or

all of the specific articles hereinbefore

exempted, he may elect others of equal‘

value in their stead, or he may retain

the value thereof in money, if he shall'

so elect,” Our statute entitled Garnish

ments, laws of 1872, p. 465, provided,

Q II, “If it appears that any goods, chat

tels, choses in action, credits, or effects.

in the hands of a. garnishee, are claimed

by any other person by force of any as

signment from the defendant or other

wise, the court or justice of the peace

shall permit such claimant to appear and

maintain his right. If he does not vol

untarily appear, notice for that purpose

shall be issued and served upon him in

such manner as the court or justice

shall direct.” By this section, any per

son, other than the defendant, is allowed,
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to come into court and set up and prove his

claim. But there is no provision direct

ly authorizing the defendant to come in

to court and set up that he claims the

property as exempt, and section 20 of

the act provides that “when any gar

nishee has any goods, chattels, choses

in action or effects, other than money,

belonging to the defendant, or which he

is bound to deliver to him, he shall de

liver the same or so much thereofas may

be necessary to the oflicer who shall

hold the execution in favor of the plain

tiff in the attachment, suit or judgment,

which shall be sold by the officer, and

the proceeds applied and accounted for

in the same manner as other goods and

chattels taken on execution.”

By section fourteen of the act it is

provided that, “The wages and services ,

of a defendant, being the head of a fam

ily, and residing with the same, to an

amount not exceeding twenty-five dol

lars, shall be exempt from garnishment.

In case the wages or services of such de

fendant in the hands of a garnishee

shall exceed twenty-five dollars, judg

ment shall be given only for the balance

abovethat amount.” If it be true as

held in the principal case, that a defend

ant in execution can claim his exemption

out of his effects in the hands of a gar

nishee, and that the garnishee is liable

for the amount if he suffers judgment to

go against him, it becomes very impor

tant for both the garnishee and defend

ant in the execution should understand

their duty and their rights. The gar

nishee can plead to the attachment that

which tends to discharge himself from

the debt he owes to the defendant, or

discharge his obligation to deliver the

property to the defendant, or to protect

himself against a double recovery ; sec

tion thirteen of the act provides that,

“Every garnishee shall be allowed to

retain or deduct out of the property,

effects or credits in his hands, all de

mands against the plaintiff, and all de

mands against the defendant of which

he could have availed himself if he had

not been summoned as garnishee wheth

the same are at the time due or not,

and whether by the way of set-off on a

trial, or by the set-off of judgments, or

executions between himself and the

plaintiff, and defendant severally, and

he shall be liable for the balance only

after all mutual demands between him

self and the plaintiff, and the defenderit

are adjusted, not including unliquidated

. damages for wrongs and injuries, provid

ed that the verdict or finding, as well as

the record of the judgment, shall show

in all cases against which party and the

amount thereof, any set-off shall be al

lowed, if any such shall be allowed."

Both statutes above cited were passed

at the same session of the legislature,

and are to be construed together. And

when so construed, if money or property

if in the possession of the defendant in

the attachment or execution would be

exempt from execution, it would remain

exempt in the hands of the garnishee.

The 14th section of the act entitled

Garnishment, above cited, must be held

as absolutely exempting twenty-five dol

lars of the wages or services of the de

fendant in execution from liability to

garnishment, and that the residue if it

be claimed by the defendant as exempt

under the chapter entitled Homestead

exemption, above cited, then he must

proceed under that statute, and set up

his claim. The garnishee cannot set

up the exemption, this is a personal privi

lege of the defendant who must avail

himself of it in apt time. The garnishee

is bound to know that the defendant‘

has a. right to elect to retain his exemp

tion, if entitled to any, under section I4.

of the Homestead act, above cited, out

of the money in his hands, or to elect

to take any property in his hands under

section thirteen of the act.
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It was held in the case of M'cClus/bay

v. ]lIc1Veely, 3 Gil., 578, that a debtor

in an execution should select the prop

erty exempt from execution before a

levy is made, if notified in time by the

oflicer to make such selection, but if

the oflicer neglect to give the notice be

fore a levy is made the debtor may make

the selection and notify the officer there

of at any reasonable time before the sale

takes place, and that the notice may be

either in writing or by parol. And in

the case of The People, for use, 61%. v.

Palmer, at al, 46 Ill., 398, it was held

that, it is the duty of the ofiicer having

an execution in his hands before he pro

ceeds to take or seize any ofthe personal

property of the defendant in the execu

tion by a levy thereon, to notify such

defendant if practicable of his having

the execution in his hands, and on so

doing the right arises to the defendant to

select such property as he desires to re

tain under the statute, surrendering to

the otficer all his other property not thus

selected or specifically exempt, for the

satisfaction of the execution, and if the

defendant so neglects or refuses to make

aselection of property the otlicer may

proceed to levy upon any of his prop

erty not specifically exempt, and sell it

regardless of any claim the defendant

may subsequently set up to such prop

erty as having been selected by him.

But in case of the absence of the defend

ant from the county while the sheriff

had the execution, and could not there

fore be notified, it was the duty of the

sheriff to make a levy on all property

not specially exempt, and thereafter the

defendant may make his selection of the

property so levied on, of the same qual

ity and value as before the levy. But in

such case the defendant should surrender

or offer to surrender an amount of other

property, sufiicient to satisfy the execu

tion, and failing to do this, the otficer

may proceed with the sale, unless the ag

gregate value of the property selected

did not exceed the value of the prop

erty exempted under the statute. It

\

would seem from the principal case and

the cases above cited that it is the duty

of the defendant in attachment to select

the property or money in the hands of

gamishee at the earliest moment after he

has notice of the proceedings, and that

unless the garnishee gives notice to the

defendant in execution, and allows judg- i

ment to go without such notice, he might

be made liable to a double recovery.

And it would seem to be the duty of the

plaintiff in the attachment or execu

tion to give notice to the defendant

of the proceedings, in order to fully

protect himself and the ofiicers.

Suppose a judgment of one hun

dred dollars is obtained against a party

the head of a family, and residing with

the same in this State, and the owner of

one horse, of the value of one hundred

dollars, and such judgment debtor should

loan the horse to his neighbor, and such

neighbor should be gamisheed he should

notify the defendant in execution, who

should at once set up his exemption, and

failing to do so he would, as held in the

cases above cited, waive his right so to

do. Whether or not a judgment debtor

can claim as exempt, a running account

against a garnishee, may well be doubt

ed. If personal property or money ex

empt should be garnisheed, an action of

replevin or trover might be maintained,

or it may be that the/courts will hold

that he can become a party to the gar

nishee proceedings, and set up his rights

in that way. It would seem to be a

just construction of the statute, entitled

garnishment, to ' hold that whatever

property, money or credits would be ex

empt under the exemption laws, if in the

possession and controlof the judgment

debtor, should remain exempt in the

hands of his trustee; but the exact view

that will be taken by the courts upon the

many interesting questions growing out

of the two statutes cannot now be de

termined with any degree of accuracy,

hence this note is to be regarded as sug

gestions to the profession.
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Supreme Court Qf Illi/nois.

RAMSEY 1.. HOEGER, Error to Clintori County.

I . The question is presented by this record, whether under the constitution and!

laws in force when the tax sought to be enjoined was levied, a higher rate of taxa

tion can be imposed for State purposes, on taxable property in counties which have

no outstanding indebtedness, incurred in aid of the construction of railroads, than is

imposed on taxable property in counties which have such indebtedness.

2. The lst, 4th, 5th, and 9th sections of the act entitled, an act to fund and pro

vide ior paying the railroad debts of counties, townships, cities and towns, in force

April 16th, 1869, considered and construed.

3. This statute does not constitute a contract between the State and the cred

ltors of the corporations intended to be aided, because the legislature was prohibited.

from making such a contract by section thirty-eight, of article III, of the Constitu

tion of 1848.

4. The etiect of the act was to exempt tax-payers in the townships, counties,.

cities and towns availing of its provisions, from the payment of so much of the State

tax as is appropriated to the particular counties, townships, cities and towns. 1

5. The rule is that exemptions from taxation are always subject to be recalled.

when they have been granted as a mere privilege, and not for a sufficient con-»

sideration.

6. There is no authority in the law or under the constitution for a county

clerk to extend a tax, otherwise than equally upon all taxable property, in propor

tion to its value, as ascertained and determined by those upon whom the law has

imposed the duty of assuring it.

7. Under the constitution and law now in force, so much of the act of 1869,

as requires the State revenue to be collected on the valuation of the taxable property

in the State remaining after deducting in counties, townships, cities and towns

which have outstanding indebtedness incurred in aid of the construction of railroads,

the increased valuation of the taxable property over that of the year I868, is abro

gated and cannot be enforced.

Opinion of the court by

SCHOLFIELD, J.--The question is presented by this record.

whether, under the Constitution and laws in force when the tax

sought to be enjoined was levied, a higher rate of taxation can be

imposed for State purposes, on taxable property in counties which

have no outstanding indebtedness incurred in aid of the construc

tion of railroads, than is imposed on taxable property in counties

which have such indebtedness.

That the tax levied by the act in force July 1st, 1873, has

been so apportioned, is admitted by both parties ; and it is claim

ed by the appellee to be justified by the provisions of an act int
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force April 16, 1869, entitled, “An act to fund and provide for

paying the railroad debts of counties, townships, cities and towns.”

The only sections of this act bearing on the question are the first,

fourth, fifth and ninth, which are as follows :

“Sharron 1. Whenever any county, township, incorporated city or town, shall have

created a debt which shall remain unpaid, or shall create a debt under the provisions of any

law of this State to aid in the construction of any railway or railways that shall be com

pleted, within ten years after the passage of this act,whose line shall run near to, or into,

or through said count , township, city or town, it shall be lawful for the State Treasurer,

and he is hereby requ red, immediately upon receiving the revenue of each year, to place to

the credit of such county, township, city or town, so having incurred such indebtedness,

in the State treasury annually, for and during the term of ten ears, all the State taxes col

lected and paid into the State treasury on the increased valuation of the taxable property of

said county, township, city or town, as shown by the annual assessment rolls, over and

above the amount of the assessment roll of 1868, except the state school tax and the two

mill tax provided for by the Constitution of this State for the payment of the State debt.

And whenever any county, township, city or town, shall have created a debt as aforesaid,

it shall also be lawful for the Collector of the taxes, and he is hereby required, annually,

for and during the term of ten years, to pay into the State treasury all the taxes collected

for any purpose whatever, on the assessment of railroad or railroads for whose aid the said

debt was incurred, including the road bed, and superstructure, and all fixtures and appur

tenances thereof, the locomotives, cars, machinery and machine shops, depots, and all oth

er property, real and personal, of said railway companies within said county, township,

city or town; and immediately upon receiving the same, the State Treasurer shall place to

the credit of such county, township, city or town, in the State Treasurer. the whole amount

so received, except the State school tax and the two-mill tax provided by the Constitution

of this State for the payment of the State debt; and it shall be the duty of said Collector

of Taxes. to furnish the State Auditor a separate and detailed account of the amount of

taxes collected from said railway or railways, at the time of his Annual settlement with

the State Auditor. And the State Treasurer shall give to the Collector separate receipts

for the respective amounts paid into the State Treasury to the credit of said county, and

said receipts shall be taken and received by the County Court, or other legal authorities, as

vouchers for the amount collected on account of the county and local assessments on said

railroad property in the annual settlement with such Collector, and the several amounts of

money in this section provided and orded to be placed to the credit of such county, town

ship, city or town, and shall be applied by the State Treasurer to the payment of the bond

ed railroad debt of such county, township, city or town, as hereinafter provided.

SEC. 4. When the bonds of any county, township, city or town, shall be so registered.

the State Auditor shall annually ascertain the amount of interest for the current year due

and accrued, and to accrue upqn such bonds, and from the amount so ascertained he shall

deduct the amount in the State Treasury placed to the credit of such county, township,

city or town, as herein provided and directed, and from the basis of the certificate of valua

tion of property, heretofore provided to be transmitted to him; or in case no such certificate

shall be filed in this ofilce, then upon the basis of the total assessment of such county, town

ship, city or town, for the year next preceding he shall estimate and determine the rate per

centum on the valuation of the property within such county, township, city or town, re

quisite to meet and satisfy the amount of interest unprovided for, together with the ordi

nary cost to the State of collection and disbursement of the same, to be estimated by the

Auditor and Treasurer, and shall make and transmit to the County Clerk of such county.

or to the ofiicer or authority whose duty it is or shall be to prepare the estimates and

books for the collection of State taxes in such county, township, city or town, a certificate

stating such estimated requisite per centum, for such purpose to be filed in his oflice; and

the same per centum shall thereupon be deemed added to and a part of the per centum

which is or may be levied or provided by law for purposes of State revenue, and shall be so

treated by such clerk, ofiicer or authority, in making such estimates and books for the col

. lection of taxes; and the said tax shall be collected with the State revenue. and all laws rc

lating to the State revenue shall apply thereto, except as herein otherwise provided.

Sac. 5. The State shall be deemed the custodian onl of the several taxes so collected

and credited to such county, township, city or town, an shall not be deemed in any man

ner liable on account of any such bonds, but the tax and funds so collected shall be deemed

pledged and appro riated to the payment of the interest and principal of the registered
iondbs herein prov ded for until fully satisfied. The State shall annually collect and apply

all the said taxes and funds placed to the credit of such county, township, city or town, for

and during the term of eight years, to the payment of the annual interest on such registered

bonds of such county, township, city or town in the same manner as interest on the bonds

of the State is or may be collected and paid, but in like moneys as shall be receivable in

payment of State taxes; and for and during the remainder of the term of years which said

pegistercitli bpnidp shaltlhremain utnpaifd, tiltiie flilllltls (provideld iu(Sec. 1 pit‘ tlfiis act, 2llCCl'll%I1g tron}

axes co ec e rom e ro er t o sa ra roa or rai roa s, an I e surp us, 1 any, o
the other funds in this aclf pfhvided, remaining after the ayment of the interest on the

bonds, shall be applied to the payment of the principal of sa d registered bonds on presenta

tion at the State Treasury, or the Treasurer shall purchase the same in open market at not

more than par; and upon such payment or purchase of the said bonds, the amount paid
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upon the principal of said bonds shall be indorsed thereon and the receipts therefor, shall

be taken and filed in the office of the State Treasurer, and the interest, coupons or bond

when fully paid shall be returned to the office of the State Treasurer, and shall be canceled

and destroyed in the same manner as those appertaining to the State debt; and the fund

derived from the taxes collected on the increased assessment over the year 1868, and the

tax levied to meet the interest on said registered bonds, shall continue to be annually ap

plied to the interest of said bonds; and# said taxes and funds required in this act, to be

placed to the credit of counties, townships, cities and towns, shall be applied by the State

Treasurer to the payment of the registered railroad bonds of such county, township, cities

or towns equally and without discrimination.

SEC. 9. And the State Auditor, from the total value of all the property in the State,

after the same shall have been equalized in accordance with the provisions of “an act to

amend the revenue laws, and to establish a State Board of Equalization of Assessments,”

approved March 8, 1867, shall deduct the amount of said increased valuation of the taxable

property above the valuation of the year 1868, in such counties, townships, incorporated

cities and towns as may be entitled to the benefits of this act, and the taxes upon which

are herein directed to be credited to counties, townships, cities and towns, and upon the

amount remaining he shall cause to be collected such a per cent. as shall be sufficient to

pay the appropriations and other demands upon the treasury due to the end of each fiscal

year; and the same per cent. shall also be collected on the said increased valuation above

the valuation of 1869, and applied as herein provided.”

It cannot be held, as insisted by the counsel for appellee, that

this statute constitutes a contract between the State and the cred

itors of the counties, townships, cities and towns intended to be

aided, for the plain reason that the legislature was prohibited from

making such a contract by section 38 of article III of the constitu

tion of 1848, which declares, “The credit of the State shall not in

any manner be given to or in aid of any individual, association or

corporation.” It is impossible to say that such creditors can have

a claim upon the State, unless its credit was, in some manner, given

to or in aid of them; nor can we conceive how there can be a vested

right in that which cannot be granted. *

The necessary effect of the act was to exempt tax-payers in

the counties, townships, cities and towns, availing of its provisions,

from the payment of so much of the State tax as is approprated to

the particular counties, townships, cities and towns. The debts in

aid of which the appropriation is made are local only. Dunnovan.

et al. v. Greene, 57 Ill., 63. They are created by municipa' au

thority, for what is, at least theoretically, municipal purposes, and,

therefore, for a sufficient consideration received by the municipality.

It is upon this hypothesis alone that such corporations have been

held to possess power to subscribe for shares of capital stock in sail

road companies, and incur indebtedness to pay the subscription.

Prettyman v. Supervisors of Tazewell Connty, 19 Ill., 406;

Roberts v. City of Rockford, 21 Id., 457; Johnson v. Cozunty

of Stark, 24 Id., 85.

It cannot be denied that at the date of this enactment the

State possessed power to require that full and equal taxation should
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be levied for State purposes upon all the taxable property in the

State, without regard to the indebtedness of particular counties,

townships, cities and towns favored by the act; and since the tax

payer is, aside from the act, liable to be taxed for the payment of

the debts of the county, township, city or town in which his prop

erty is subject to taxation, it cannot be said that the State has re

ceived any consideration for the exemption granted by the act.

We cannot then, otherwise regard the exemption from State taxa

tion, as contemplated by the act, than as a mere gratuity, the con

tinuance of which rested in the pleasure of the legislature, and the

sovereign power of the State.

No doubt many persons have been, through a misapprehension

of its proper construction and effect, induced to vote to incur in.

debtedness by particular counties, townships, cities and towns, to

a greater extent than they otherwise would; but we can perceive no

difference between their condition and that of the individual who, re

lying on the continuance of the bounty of a friend or relative, con

tracts debts which the subsequent withdrawal of that bounty leaves

him to pay from his own limited resources.

The rule is that exemptions from taxation are always subject

to be recalled when they have been granted as a mere privilege,

and not for a sufficient consideration. (Cooley’s Constitutional Lim

itation, 383.)

It is manifest, therefore, that a system of taxation, enforced

either by a new constitution, or by an act of the General Assembly,

inconsistent with the provisions of the act, would necessarily, to

that extent, render it inoperative, although there might be no pro

fessed design to repeal it. (Hills v. Chicago, 60 Ill., 86.)

It is argued that it was not intended by those who framed the

present constitution to repeal any of the provisions of the act of

1869, that it was only intended to ordain a revenue system which

should apply to the future. This may be so, yet if the language of

that instrument is clear and free from ambiguity, no doubt it must

control, whatever may have been the design of those by whom it

was framed. (Cooley’s Constitutional Limitations, 69.)

If it shall be conceded that the revenue system which it con

tains was not self-executing, but that it required legislation to put

4.
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it in force, still it cannot be denied that when the General Assembly

did, subsequent to its adoption, enact a revenue system, such sys

item was required to conform to its provisions. It surely cannot be

claimed that, under the guise of enacting laws to give effect to the

provisions of a constitution, principles can be perpetuated in dia

"metrical opposition to those provisions. (llills v. Chicago, supra).

The present constitution contains the following:

Sac. 6. article 9. “The General Assembly shall have no power to release or discharge

'any county, city, township, town or district, whatever, or the inhabitants thereof, or the

property therein, from their or its proportionate share of the taxes to be levied for State

purposes, nor shall commutation for such taxes be authorized in any form whatsoever."

And Sac. 1, of the same article requires the General Assembly "to provide such revenue

as may be ueedful by levying a tax, by valuation, so that every person and corporation

shall pay a tax in proportion to the value of his, her, or its property."

The language of these sections is so clear and unambiguous

that there can be no necessity of resorting to the debates of the

Constitutional Convention to ascertain their plain, obvious and

natural meaning.

The tax involved in the present suit is levied by virtue of an

act in force July lst, 1873, which is as follows:

“There shall be raised by levying a tax, by valuation, u on the taxable property in this

State, the following sums for the purposes hereinafter set orth:

“For general state purposes, to be designated "Revenue Fund" two million five hun

dred thousand dollars, upon the assessed value of property for the year 1873, and one mil

lion five hundred thousand dollars annually thereafter; for State school purposes, to be

designfited "State School Fund." (in lieu of the two-mill tax therefore) one million dollars

annua .
Sno.y 2. The Governor and Auditor shall, annually, com nte the separate rates per cent.

required to produce not less than the above amounts, anything in any other act providing a

different manner oi’ ascertaining the amount of revenue required to be levied for State pur

poses to the contrary notwithstanding; and when so ascertained, the Auditor shall certify

to the County Clerks the proper separate rates per cent. therefor, and also such definite

rates for other purposes as are now or may hereafter be provided by law to be levied and

collected as State taxes.

This tax is levied on all taxable property in the State ; and it

is not admissible, either under the language of the act or of the

Constitution, that of the proportional amount of each tax-payer, as

determined with reference to such valuation, in some counties,

townships, cities or towns, he shall only be required to pay one

half, or one-third, while in other counties, townships, cities and towns

he shall be required to pay that much more.

The duties of the Governor and Auditor in respect to this

levy were purely ministerial. They had no authority to do more

than compute the separate rates per cent. required to produce the

amount of the levy ; and when this was done, and the result cer

tified by the Auditor to the County Clerks, there was no authority

in the law, or under the Constitution, to extend it otherwise than

equally, upon all taxable property, in proportion to its value, as
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ascertained and determined by those upon whom the law imposed

the duty of assessing it.

The section 4 of the act of 1869, it will have been observed,

requires the Auditor and Treasurer, after ascertaining the defi

ciency in the amount necessary to pay the interest upon the in

debtedness of any county, township, city or town, incurred in aid

of the construction of railroads, for the current year, after deduct

ing the sum which may have been received for that purpose under

section 1, to estimate and determine the rate per centum on the

valuation of property within such county, township, city or town,

required to meet and satisfy the amount of interest unprovided for,

together with the ordinary cost to the State of collection and dis
bursement of the same, to belestimated by the Auditor and Treas

urer, and shall make and transmit to the County Clerk of such

county, * * * a certificate stating such

estimated requisite per centum for such purpose, to be filed in his

ofliice ; and the same per centum shall thereon be deemed added to,

and a part of the per centum which is or may be levied or provid

ed by law for purposes of State revenue, and shall be so treated

by such clerk, &c. _

This clearly authorized the levy and collection of the amount

necessary to supply the deficiency in the payment of the interest

due upon the indebtedness of such counties, townships, cities and

towns, incurred in'aid of the construction of railroads, as State

revenue, but it is expressly limited to the county, township, city or

town, by which the particular indebtedness is incurred. And, so

far as the last clause of section 2 of the act in force July 1st,1874,

can have any reference to the act of 1869, it must relate to this

section. It certainly confers no authority to extend a tax, levied

for the purpose of paying municipal indebtedness incurred by one

county, township, city or town, upon the taxable property of a dif

ferent county, township, city or town; nor does it authorize the -

$3,500,000 to be appropriated otherwise than equally upon the

assessed value of all the taxable property in the State.

No words that we can conceive can add force or precision to

the language of the constitution before quoted: “The General

Assembly shall have no power to release or discharge any county,

city, township, town or district whatever, or the inhabitants there
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of, or property therein, from their or its proportionate share of

taxes to be levied for State purposes.”

Even the General Assembly which levied the present tax de

rived its existence from the provisions of the same constitution, and

if this provision was not binding upon it, it is impossible to con

ceive that it ever can leave any obligatory force. It is impossible for

us to escape the conclusion,that under the constitution and law now

in f0rce,so much of the act of 1869, as requires the State revenue to

be collected on the valuation of the taxable property in the State,

remaining after deducting in counties, townships, cities and towns

which have outstanding indebtedness incurred in aid of the con

struction of railroads, the increased valuation of the taxable prop

erty over that of the year 1868, is abrogated and cannot be enforced.

The same question substantially, as that presented by the

present case was before this court in People, em rel v. Kaskaskia

Navigation Company, at the June term, 1872, and the views

here expressed are in harmony with what was then said.

We forbear the expression of any opinion as to whether so

much of the $3,500,000 actually and legally levied for State pur

poses, as shall be collected from the increased valuation over that

of 1868, which is claimed to be appropriated to the particular

counties, townships, cities and towns, can be maintained as astand

ing appropriation, as that question is not now before us.

The decree of the court below is reversed and the cause re

manded, with directions to that court to ascertain the rate percent.

required to produce the sum levied by the act in force July 1, 1873,

for State purposes, and to enjoin the collection of all State taxes

levied on the property of appellee, in excess of that rate.

Reversed and remanded—-Soo:r'r, J., dissenting.
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Supreme Court of Illinois.

DANIEL FREESE v. MARY ANN TRIPP.

APPEAL FROM THE COURT OF COMMON PLEAS OF AURORA.

FILED JUNE 20, 1874.

1. The civil remedy given by the act of 1872, entitled, “An act to provide

against the evils resulting from the sale of intoxicating liquors, maintained and the

statute held highly penal in providing an action unknown to the common law, and

should receive a strict construction.

2. The statute contemplates injury in person or property, or means of support,

and not the anguish or pain of mind and feelings the plaintiff suffered by reason of

the intoxication of her husband.

3. The party suing under the provisions of this statute must prove to the satis

faction of the jury actual damages sustained, and without such proof exemplary dam

ages cannot be awarded against the defendant.

4. The legislature having adopted substantially the statute of the State of

Ohio, it is presumed it adopted the construction previously given by the courts of

that State.

5. Exemplary damages cannot be awarded as punishment in this action by force

of the statute, for the reason the statute provides the public shall avail itself of its

punitive provisions, which are fines and imprisonment in the county jail.

6. Actual damages to the plaintiff is the central idea of the statute, and if actual

damages cannot be established the case falls.

7. It is proper for the defendant to prove that he did not sell the liquor him

self, and that he had forbidden his bar-keeper to sell liquor to the party in mitiga

tion, not of actual but exemplary damages.

8. Scott, SHELDoN, and CRA1G, J. J., dissent.

The opinion of the court was delivered by

BREESE, C. J.—This is an action brought before a justice of

the peace in the city of Aurora, in the county of Kane, by Mary

Ann Tripp against Daniel Freese, under the fifth section of the act

of the 13th January, 1872, entitled an act to provide against the

evils resulting from the sale of intoxicating liquors in this state, in

force July 1st, 1872.

Section 2, of this act declares it shall be unlawful for any per

son or persons, by agent or otherwise, to sell intoxicating liquors

to minors, or to persons intoxicated, or who are in the habit of

getting intoxicated.

Section 5 provides that every husband, wife, child, parent, guar

dian, employer, or other person who shall be injured in person or

property, or means of support, by any intoxicated person, or in

consequence of the intoxication, habitual or otherwise, of any per
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son, shall have a right of action in his or her own name, severally

or jointly, against any person or persons who shall, by selling or

giving intoxicating liquors, have caused the intoxication in whole

or in part, of such person or persons, * * * * * and a married

woman shall have the same right to bring suits and to control the

same and the amonnt recovered as a feme sole, * * * and all

suits for damages under this act may be by any appropriate action,

in any of the courts of this state, having competent jurisdiction.

Section 9 provides in the last clause—and justices of peace shall

also have jurisdiction of all actions arising under the fourth and

fifth sections of this act when the amount in controversy does not

exceed two hundred dollars. Such actions to be prosecuted in the

name of the party injured or entitled to the debt or damages pro

vided for in said fourth and fifth sections. Sess. Laws 1872, pp.,

553-4-5.

The plaintiff sued as the wife of William Tripp, demanding one

hundred dollars of defendant for selling her husband, who was in

the habit of getting intoxicated, intoxicating liquors. Plaintiff re

covered a judgment of one hundred dollars. Defendant appealed

to the court of common pleas of the city of Aurora, where the

cause was tried by a jury, who returned the following verdict:

We, the jury, find Daniel Freese guilty and assess damages of one

hundred dollars, as exemplary damages.

This verdict the court refuses to receive, but instructed the jury

not to specify in their verdict the damages as actual or exemplary.

The jury then retired, and returned in a few moments with a verdict

for plaintiff of one hundred dollars. A motion for a new trial was

over ruled, and judgment rendered against the defendant for one

hundred dollars, to reverse which the defendant appeals.

The case shows that defendant was engaged in selling intoxica

ting liquors under a license from the city authorities of Aurora,

and that Tripp was a shiftless person in the habit of getting intox

icated, and has been for years. Defendant offered to prove that

plaintiff herself was a drunkard, and has been confined in the cala

boose for being found drunk on the streets.

It appears her husband was in the saloon with one Benedict, and

the plaintiff near the door when the liquors were produced on the

counter, and could have prevented the act had she been disposed
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The whole thing seems very much like a cencerted plan to entrap

the defendant and was successful. Many like cases will probably

occur in enforcing this act.

There is nothing easier than for a husband and wife of low morals,

as these parties were, to combine and make a case, calculating on

the prejudices of juries for success.

The statute under which this proceeding originated, is of a highly

penal character, providing a right of action unknown to the com

mon law in which the party prosecuting has a decided advantage

and should, according to the well understood canons receive a strict

construction.

Appellant makes his points chiefly on the instructions, and claims

that the first instruction for plaintiff was erroneous.

It was as follows:

If the jury believe from the evidence that William Tripp was be

fore and at the time of the alleged selling, or giving of intoxicating

liquors to him, by the defendant or his bar-keeper, an habitual

drunkard, and that the plaintiff in means of support or his person

was injured by said William Tripp her husband, while he was in

toxicated, or in consequence of his intoxication, caused in whole or

in part by the defendant or his agent or bar-keeper, selling or giv

ing to him said William Tripp intoxicating liquors since July 1st,

1872, and before the commencement of this suit, then the jury

should find for the plaintiff actual damages to the extent of the

injury, and also exemplary damages, and in determining the injury

in person, or to the plaintiff the jury have the right to consider the

anguish or pain of mind, feelings the plaintiff suffered, if any, by

reason of such intoxication of her husband, if any is shown by the

proof as well as loss of support if shown by the proof, and exem

plary damages are imposed upon the defendant with a view of pun

ishing him for disregarding the law in selling or giving away to the

plaintiff’s husband intoxicating liquor, in violation of the law if

such has been shown, and in fixing the amount of exemplary dam

ages, the jury should consider whether or not the act was wilful or

wanton, or not; if it was not, the jury should give her exemplary

damages; if it was willful or wanton, the jury should annex

more damages.

This instruction is erroneous for several reasons. In the first
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place it is not clear and intelligible, and is difficult of comprehen

sion. In the first place the “anguish or pain of mind, feelings the

plaintiff suffered by reason of such intoxication of her husband,” is

not a matter for the consideration of the jury; the statute contem

plates injury in person or property, or means of support, and not

mental anguish. The Supreme Court of Ohio, from which state

our statute is derived substantially, hold it is not proper in such a

case to charge the wife has suffered mental anguish, disgrace and

loss of society or companionship—as that does not amount to injury

to the person within the meaning of the statute. Mulford v.

Clewell, 21., Ohio St. Rep. 191.

In the third place it directs the jury to give not only actual

damages, but also exemplary damages, whether actual damages is

shown or not. And fourth, it directs the jury to inquire whether

the act was wilful or wanton, or not, and if it was not, the jury

should give her exemplary damages; if it was wilful or wanton the

jury “should annex more damages.”

We think this is asking too much of the jury. They are told in

effect, if no actual damage has been occasioned, they may find ex

emplary damages if the act of selling was not wilful—if it was

wilful they may annex more damages, even if they think no actual

damage has been done.

We hold a fair construction of this statute requires a party suing

under its provisions should prove to the satisfaction of the jury

actual damages sustained, without this exemplary damages cannot

be awarded. This is the construction placed upon the act by the

highest court of the state of Ohio, and it is reasonable to suppose

the legislature adopted the law with the construction put upon it as

generally held. Schnerder v. Hosiers, Ib., 98.

And exemplary damages cannot be awarded as punishment in

this action, for the reason, the statute provides the public shall

avail itself of its punitive provisions, which are fines and impris

onments in the county jail, the penalty of imprisonment to be en

forced by indictment. §§ 6.8. Putting money in the plaintiff’s

pocket would be no satisfaction to the public for a violated penal

Statute.

Second of plaintiff's instructions contain the infirmity that ex

emplary damages may be given without proof of actual damage.
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Actual damage to the wife is the central idea in tl1e statute. If

that is not established the case falls.

It is urged this ierror was cured by plaintiffs ninth instruction

which was, that the jury could not assess any exemplary damages

unless they first find plaintiff has sustained actual damages under

the proof and instructions of the court. '

Now as the instructions before given were not in entire har

mony with this, the jury would be very much puzzled to know what

to do. They did on retiring find and return into court a verdict for

exemplary damages only. Though the court declined to receive

this verdict and sent the jury out to find a verdict for damages

without specifying that they were exemplary, they returned a ver

dict the same in amount, which we have a right to infer was for ex

emplary damages, as no new and additional evidence had been re

ceived. The jury have found no damages but exemplary damages.

The defendant complains that the 12th instruction asked by

him was refused. It was as follows:

If the jury believe from the evidence that the defendant did

not sell or give away liquors to William Tripp, himself, and that

he prohibited and forbid his bar-keeper selling or giving away any

liquor to said Tripp, then such fact should be taken into considera

tion, as to whether or not the plaintiff is entitled to exemplary dam

age, if the jury should find the defendant guilty.

The court having instructed the jury on behalf of plaintiff,

that they could give exemplary damages, it was but fair defendant

should have the right to show matters in mitigation. If defendant

in good faith had forbidden his clerk or bar-tender to sell or give

liquors to this drunkard, and the clerk wilfully disobeyed him, with

out defendant’s connivance, it seems to us it would be a fair subject

for consideration in mitigation, not of the actual damage which

may have been caused and done, but of the vindictive damages

claimed. This instruction should have been given.

For the reasons given, the judgment must be reversed, and the

cause remanded, that a new trial may be had in conformity to

this opinion.

Scorr, Srnannox, and CRAIG, J. J ., dissenting.

We concur in the reversal of the judgment, but not in the opin

ion of the majority of the court.
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The second instruction was as follows:

“If the jury find for the plaintiff they are instructed that in

addition to the actual damages to which the plaintiff is entitled,

the jury may give her what is called exemplary damages to any

amount, not exceeding the sum of two hundred dollars.”

We do not regard this, or the first instruction for the plaintiff

as justly open to the criticism, that they inform the jury that ex

emplary damages may be given without proof of actual damage.

And if they admitted of any doubt in that respect, it must have

been fully removed by plaintiff’s 9th instruction, as follows: “The

court instructs the jury that they cannot assess any exemplary dam

ages unless they first find that the plaintiff has sustained actual

damages, under the proof and instructions of the court.”

We agree that where there is but anguish or pain of mind suf

fered and nothing more, they do not constitute a cause of action.

That was the decision in the Ohio case cited. But where a

cause of action in other respects is shown, we are not prepared to

say, that mental suffering, produced in consequence of the intoxica

tion of a husband or father, might not be considered upon the

question of exemplary damages. And so to upon that question, the

facts mentioned in defendant’s 12th instruction refused might prop

erly have been taken into consideration.

It is held in the above case that where

the legislature adopts substantially the

law of another State, that the presump

tion is, that the previous construction of

the statute by the courts of such State, is

also adopted, and that the presumption

is, that the legislature in adopting the

statute in question, adopted the ruling of

the Ohio court in Mulford v. Clewell, 21

Ohio St., 191, but it would seem that

the court intend such construction to ap

ply only to civil remedies under the

statute, for the reason that in prosecutions

by indictment under the statute, the

court hold that the construction given to

the Ohio statute, in Miller v. The State,

3 Ohio, 47, is inconsistent with the spirit

and policy of our laws, McCutchen v.

The People, (Ante 90, Streator v. People,

85,) this distinction must be borne in

mind by the practitioner. In the case of

Mulford v. Clewell, 21 Ohio St., 181, it

was held that in an action against the

vendor of spirituous liquors for injuries

to the “person” of the plaintiff, occa

sioned by the drunkenness of the vendee,

cannot be sustained without showing

an assault or some actual violence, or

some physical injury to the person or the

health of the plaintiff, and that it is not

sufficient to show mere mental anguish,

disgrace, or a loss of society or compan

ionship. And that in order to a recov

ery by the wife for injury to her “means

of support,” it is not necessary for the

wife to show that she has been at any

time, in whole or in part, without pres

ent means of support. It is enough that
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the means of her future support have

been cut off or diminished below what is

reasonable and competent for a person

in her station in life, and below what

they otherwise would have been. And

the rule of damages in such case should

be, not the amount of loss occasioned to

the husband’s estate, but the diminution,

if any, thereby resulting to her means of

present and future support. And when

the action is to recover for injury to

“property,” of the wife, she may recover

against the vendor of the liquor damages

sustained by her by reason of the sale of

her chattals by the husband, without first

demanding the chattels of the vendee,

or notifying him that she claims them to

be her property ; what the damages are

in any given case, the legislature have

seen proper to leave to the jury to de

termine; the court of Ohio, in the case

of Mufford v. Clewzll, supra, say, “A

wife’s means of support—her reasonable

alimony or allowance for maintenance-—

is a matter quite well known to the law,

and there is no good reason why the

legislature should not submit the ques

 

tion of its amount and value, as it seems

to have done by these statutes, to the de

termination of a jury under the instruc

tion and supervision of the court.” It

is not necessary to prove that the injury

resulted directly and immediately from

the drunkenness and during its contin

uance, and not lrom insanity, sickness

or inability, induced by intoxication.

The health of the husband, and his abil

ity to labor, is often to a greater or less

extent the means of the wife’s support.

In many cases to destroy these is to de

stroy her means of support. To take

away the husb9,nd’s power to accumulate

means of future support for his wife is

within the meaning of the law to injure

her in her means of support. To this

measure of damages it would seem from

the principal case, the jury may in a

proper case give vindictive damages, but

in order to recover vindictive damages,

the plaintiff must prove actual damages,

and further show that the sale was wil

ful, and with a knowledge of the habits

of the vendee.
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1. The point in the bill in this case is, that appellants in order to keep some

four colored children from attending the same school in the district that is provided

for others, erected a small house on the same lot where the other school-house

stands, and at the expense of the tax-payers propose to employ an additional teacher

to instruct the colored children in this small building, separate and apart from the

other children in the district, and these facts are substantially admitted by the

answer.

2. The bill in this case is filed by four tax-payers of the district to prevent a

misappropriation of the public funds.

3. The free schools of the State are public institutions, and in their manage

ment a,nd control the law contemplates that they should be so managed that all

children within the district between the ages ofsix and twenty-one years, regardless
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of race or color, shall have equal and the same rights to participate in the benefits to

be derived therefrom.

4. While the directors have large and discretionary powers in regard to the

management and control of schools in order to increase their usefulness, they have

no power to make class distinction, neither can they discriminate between scholars

on account of their color, race or social position.
5. l Had the district contained colored children sufficient for one school, and

white children for another, and had the directors in good faith provided a separate

room for each, where the facilities for instruction were entirely equal, that would

have presented a question not raised by this record, and upon which we express no

opinion.

The attempt on the part of the directors to maintain a school solely to instruct

three or four colored children of the district, when they can be accommodated at

the school-house with the other scholars can only be regarded as a fraud upon the

tax-payers of the district, any one of whom have a right to interfere to prevent the

public funds from being squandered in such reckless and unauthorized manner.

Opinion of the court by

CRAIG, J.—This was a bill in chancery filed by appellees against

appellants, in the circuit court of McLean county.

The cause was heard upon bill, answer and exhibits, and a de

cree rendered that appellants, directors of a certain school district, be

perpetually enjoined from occupying or using the building named

in_the bill, for the purpose of carrying on a school for colored chil

dren exclusively, at the expense of the district.

The bill was originally filed for the purpose of restraining

appellants from erecting a school house twelve feet wide and four

teen feet long, for the exclusive use of educating four colored

children in the district ; before the injunction was served, the

building was completed.

Appellees then filed a supplemental bill,-in which they charged

that after the completion of the building appellants employed a

teacher and have kept a school in the building for no other pur

pose than to teach two colored children in the district. That ap~

pellants have given the teacher a warrant on the township treasurer

to pay for her services, out of the school funds.

It is further alleged that appellants will, unless enjoined,

continue to occupy the building erected as a school house at the

public expense, for no other purpose than to educate two colored

children, separate from the other children in the district.

It is further alleged that there is ample room in the school
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house which was erected three years before, in the same lot, to ac

commodate all the children in the district. _

Several questions of minor importance have been raised by

appellants which it is unnecessary to consider.

The point in the bill in this case is, that appellants in order to
keep some four colored children from attending the same school T

in the district that is provided for others, erected a small house on

the same lot where the other school house stands, and at the expense

of the tax payers propose to employ an additional teacher to instruct

the colored children in this small building separate and apart from

the other children in the district, and these facts are substantially

admitted by the answer.

This bill is filed by four tax payers of the district, to prevent

the directors from a misappropriation of the public funds in which

in common with the public, they have a direct interest.

It is insisted by appellants that under the provision of the

statute that declares that the directors shall establish and keep in

operation for at least six months in each year, and longer if prac

ticable, a sufllcient number of schools for the accommodation of the

children in the district over the age of six and under the age of twen

ty-one ; that they may adopt all necessary rules and regulations for

the management and government of the schools gives them the

power and fully sustains their action in this case. The free schools

of the state are public institutions, and in their management and

control, the law contemplates that they should be so managed that

all children within the district, between the ages of six and twenty

one years, regardless of race or color, shall have equal and the

same right to participate in the benefits to be derived therefrom.

While the directors very properly have large and discretionary

powers in regard to the management and control of schools, in order

to increase their usefulness, they have no power to make class dis

tinctions, neither can they discriminate between scholars on account

of their color, race or social position.

If the school-house was too small to accommodate all the schol

ars in the district it would have been eminently proper for the di

rectors to have enlarged the building, but this they did not see

proper to do, and it is apparent from the record that the erection of

the small house on the same lot where the school-house stood was
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not on account of the incapacity of the school-house to accommo

date all the scholars in the district, but the sole and only object

seems to have been to exclude the colored children in the district

from participating in the benefits the other children received from

the free schools.

Had the district contained colored children sufficient for one

school, and white children for another, and had the directors in good

faith provided a separate room for each, where the facilities for in

struction were entirely equal, that would have presented a question

not raised by this record, and upon which we express no opinion.

But the conduct of the directors in this case, in the attempt to

keep and maintain a school solely to instruct three or four colored

children of the district, when they can be accommodated at the

school-house with the other scholars of the district can only be re

garded as a fraud upon the tax-payers of the district, any one of

whom have a right to interfere to prevent the public funds from be

ing squandered in such a reckless, unauthorized manner.

As we view the case we perceive no error in the decree of the

circuit court.

Decree afiirmed.

The question of the rights of colored

children to attend the public schools in

the State of Indiana, came before the

Supreme Court of that State, in the case

of Cory Carter, decided in April last, but

not yet reported. The question involved

in the case were the rights of colored

children to go to the public schools, and

the constitutionality of certain sections

of the school law of the State. The case

was upon an application for a mandate

to compel the school oflicers ofLawrence

township to admit the children and

grand-children of Cory Carter, (colored)

to the common schools of that township,

no separate school having been provided

for their benefit. A demurrer was filed

to the application, and also a motion to

quash. After a description of the case

the opinion reads as follows :

“Great ability and research have char

It will therefore be affirmed.

acterized the arguments upon the mo

tion. I shall not follow the counsel

over the wide field they traversed in ar

gument. I shall limit myself to the

statements of a few propositions which

seem to me to support the conclusion to

which I have arrived. The ultimate

question in the case to be decided is

this. Have the children residing in the

different townships in the State, in

which no separate schools have been or

ganized for colored children, a right to

attend the schools organized in such

townships in common with white chil

dren. On the 28th day of ]uly, 1866,

the 15th amendment became a. part of

the Constitution of the United States.

That amendment ordained that all per

sons born or naturalized in the United

States, and subject to the laws and pen

alties thereof, are citizens of the United
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States, and of the States wherein they

reside. Art. 8, Sec. I of the Constitu

tion of the State of Indiana reads:

"Knowledge and learning generally dif

fused throughout a community being es

sential to the promotion of free govern

ment, it shall be the duty of the general

assembly to encourage, by all suitable

means, moral, intellectual, scientific and

agricultural improvements, and to pro

vide by law for a general and uniform

system of common schools, wherein tui

tion shall be without charge and equally

open to all.” This expression “equally

open to all” includes at least all citizens,

and the system of common schools is

composed of the various district schools

of the State. At the date of the 14th

amendment to the Constitution of the

United States, the State of Indiana had

in operation a system of common schools

wherein tuition was free to white chil

dren under twenty-one years of age, they

being citizens of the State, and on the

taking effect of the amendment the sev

eral schools comprising that system, by

virtue of the section above quoted from

our State constitution, became open and

-___--*1 Q
 

free to colored children also, being un

der twenty-one years of age. As that

amendment placed them in that class of

citizens, they had the right to enter and

attend those schools, until reasonably

convenient separate schools, substan

tially equal in educational advantages

were provided for them by the State, and

whenever in any township such schools

are not provided for them by the State,

colored children being citizens, under

twenty-one years of age, still retain the

right conferred upon citizens’ children to

attend the common schools equal with

white children in such locality.” The

principal case does not decide whether

or not in cases where there is a sufficient

number of colored children within the

age prescribed by law to justify the es

tablishing of a separate school for colored

children, and the directors or board of

education, as the case may be, shall in

good faith, and for the general welfare

of the schools establish a separate school

for such colored children; that they may

not do so, the Supreme Court of Indiana,

it would seem, think that such separate

schools might properly be established.

Supreme Court of Illinois. s

IVORY H. PIKE '0. SAMUEL COLVIN.

r. Trover may be maintained in certain cases against an officer levying upon

property by virtue of an execution.

2. An execution only protects any officer to the extent that he obeys its com

mand.

3. If the property does not belong to the defendant in execution, he incurs li

ability; ifit does belong to him he must levy ifhe knows the fact, or can know it by

the exercise of proper diligence, and unless he does so he incurs liability. He must

perform his duty whatever the danger of suits or liability may be.

4. Forms of action in what" cases may be maintained.

5. Levy subordinate to mortgage, when the mortgage is legal and binding.

6. Until breach of condition, the mortgagor holds contingent interest, that is

liable to levy otherwise when the mortgage becomes forfeited.

7. When the mortgage provides that the mortgagor may retain the possession
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until default in payment, unless seized under execution, &c., if levied on he may

possess himself of it by replevin, or if he fail to do so, and it is sold he may recover

it from the purchaser, who will be entitled to the surplus, if any remains, after paying

the mortgage debt.

8. If the mortgagee reduces the property to possession before a levy, or if he

takes from the officer after a levy, in such case the creditors’ only remedy is by gar

nishmentagainst the mortgagee; this applies to mortgages, providing for sale.

9. Ajustice of the peace may keep a special docket for the entry of the record

of chattel mortgages.

ro. A general description of personal property that will enable the same to be

readily identified is sufficient.

11. The interest of such mortgagor of property in his possession, by the terms

of the mortgage is subject to levy and sale unless the mortgagee shall try the right of

property, or replevy the same, and unless he does proceed in this manner, the oflicer

is justified in selling whatever interest the defendant in execution has in the property,

hence the action of trover will not lie against the officer.

12. On a demand, and refusal by the purchaser, the mortgagee as against him,

may maintain either replevin or trover. This was an action of trover.

STRAXGHT & Sranrcnr, for Appellant.

Rownu. & Hnmnrou, for Appellee.

Opinion of the court by

Mn. JUSTICE WALKER, J.-It is contended that trover will

not lie for the recovery of property wrongfully levied under an exe

cution, but the owner is compelled either to replevy or try the rights

of property under the statute. This is not the law.

When a sheriff or constable having an execution against one

person, levies upon the property of another person, he becomes a

wrong doer and his execution is no protection. It only protects

him to the wyit, and no further. The writ only commands him to

seize the goods and chattles of the defendant in execution, and

when he goes beyond the command of the writ, he becomes liable

as‘ though he had acted without any writ.

Such an ofiicer having afieri_fac2'as is compelled to act at

his peril. If the property seized is not that of the defendant, he

urs liability by levying and taking the property. On the other

hand, if the property is that of the defendant, and he knows of it

or can know it by reasonable effort, or is required by the plaintiff

to levy on it, and he fails or refuses to do it, he becomes liable to the

plaintiff in execution. Ho may frequently be placed in peril, as if

he levies he will be sued by the claimant, and if he refuses, by the

plaintiff in execution. i

But like all other ofiicers, he must perform his duty, whatever

\
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the danger of suits and liabilities may be. Because he is armed

with an-'execution against the property of one man, he does not

thereby derive immunity for seizing the property of another.

Where an oificer seizes the goods of some other person than the de

fendant in execution, the owner may maintain an action, and tress

pass is the usual remedy of the owner, but trover may be maintained

in many cases as well as case.

The writ forming no justification.

In the modern practice, replevin may be employed in all such

cases, and as an additional remedy, the owner may resort to the

more speedy and less expensive remedy, of a trial of the right of

property, under the statute.

Some of these remedies may be resorted to in all such cases,

and others in some of them.

Counsel are mistaken when they suppose that a trial of the

right of property is the only remedyiu such cases. The statute

does not make it so, and the uniform practice has regarded the stat

utory remedy as simply cumulation to that given by the law.

In the case of Beach v. Derby, 19 Ill., 617, it was held that

the levy of an attachment is subordinate to the rights of the mort

gagee, when the mortgage is legal and binding. The rule has been

followed in other cases, and from the application of the rule in the

spirit, it must be held to apply with equal force to levies under

executions.

Until a breach of the condition in the mortgage, the mort

gagor holds a contingent interest in the property that is

liable to levy and sale on execution or attachment, and the pur

chaser becomes the owner to the extent only of the mortgagor, and

succeeds to all his rights.
But when the conditions of the mortgage become florfeited the

title to the property becomes absolute in the mortgagee, and he

then is invested with the legal title, and may proceed under the

mortgage to sell if required, by the mortgage, and after paying the

mortgage debt, pay the surplus, if any, to the person designated in

the mortgage. After the maturity of the debt, or the failure of the

condition upon whichthe mortgagor may retain possession, the

mortgagee has the legal- right to reduce the property to possession,

and having done so, he has the legal right to retain it, and an exe
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cution or attachment cannot deprive him of it. See Prior v.

White, 12, Ill., 261. Merrit v. Niles, 25, lll., 283. l_

When the mortgage provides that the mortgagor may retain the

possession until default in payment, unless seized under attachment,

where the mortgagee may take the property into possession if levied

on under such a writ he may at once possess himself of the property

by a writ of replevin. Or, if he fail to do so, and it is sold, he

may recover it from the purchaser who will, on its sale, be entitled

to the surplus if anything remains after the payment of the mort

gage debt.

IE, however, the mortgagee reduces the property to possession

before a levy, or if he takes it from the ofiicer after the levy, in such

case the execution creditor’s only remedy is by garnishee process

against the mortgagee. He can by that means reach any surplus

in his hands, but cannot deprive him of the property or its posses

sion, because he has acquired it legally under a contract which is

l wful.

What we have here said applies to cases where the possession

by terms of the mortgage remains with the mortgagor, and when it

provides that the mortgagee shall sell the property and pay the sur

plus to the mortgagor.

It is objected that the mortgage was invalid because the justice

of the peace who took the acknowledgement of the mortgage, did

not make the entry required by the statute, in his general docket,

but in a special docket or book expressly for such entries. We

fail to perceive any force in this objection. It is a substantial

compliance with the statute, and enables creditors and purchasers

‘to require notice of the mortgage as readily or more so than if it

had been placed upon his general docket, and no reason is urged

why it should not have the same effect, except we are asked to give

the statute the narrowest possible construction. Neither justice or

policy require such a construction. .

It is next urged that the description of the property embraced

in the mortgage is too uncertain, and it was error to admit evidence

to identify the property. It would seem to be a proposition that

all could see on its mere announcement that it is almost if not en

tirely impossible to describe personal property with such certainty

as not to require indentification.
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Where there are in the country, doubtless many mules of the

same general color and about the same age, could any one make a

description so minute and accurate as to enable any person to

know it from others of similar eye, color and size. Counsel have

not even suggested that it may be done, and has not attempted to

show that it can.

There is no force in this objection, the description being as par

ticular as the law requires. It is so particular that it can be iden

tified as that described in the mortgage, and answers the general

description. The interest of the mortgagor in this property was

subject to levy and sale under the execution in the hands of appel

lant. Appellee having failed to try the right of property or replevy

it, the otlicer was authorized to sell it subject to the mortgage, as

he seems to have done. If he abused his process, or wrongfully

aided in depriving appellee of his property so that it became lost

to him, he might no doubt have his action on the case, but the of

ficer was and is protected by the command of his writ in selling

whatever interest the ‘defendant in execution held in the property,

and hence the action of trover will not lie.

Appellee has, so far as this evidence shows, the right to re

claim the possession of the property, and subject it to the payment

of his_debt, and may no doubt maintain replevin for it against the

purchaser or person having it in possession, or as the title has vest

ed in appellee, he may, after demand and refusal, maintain trover

against the person having its ‘possession.

We have no hesitation in saying that this action was miscon

-ceived, and the judgment of the court below must be reversed.

Judgment reversed.

ii}.¢_i_.i_

Circuit Court of Snmgamon County, Illinois.

THE PEOPLE OF THE STATE OF ILLINOIS 1». THE CHICAGO & ALTON

RAILROAD COMPANY. '

t. The office ofa bill of exceptions, when the same should be signed, and

when party is entitled to have the same signed.

Opinion by

ZANE, J.--The defendant, by its attorneys, presents to the

court, for the signature and seal thereof, what purports to be a bill
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of exceptions, which is, in substance, that on May 10, 1874, a writ

of certiorari was issued from the United States Court for the South

ern District of Illinois, directed to this court and delivered to the

clerk thereof, commanding it to certify and seal to that court the

record and proceedings in this suit; that this court refused to obey

such writ, and, on motion of plaintitf, set the cause down for trial;

that on May 23d, 1874, a jury was impanneled to try the cause,

whereupon the defendant, by its ‘attorneys, presented the following

protest: '

STATE OF ILLINOIS, j In the Circuit Court,

SANGAMON COUNTY. May Term, A. D. 1874.

The People of the State of Illinois v. Tlze (,7/ulcago <f1 Alton

Railroad Company.

The defendant in the above entitled cause, for the purpose of

objecting to further proceedings in this cause, and for no other pur

pose; and being, as the defendant claims, in this court for said

purpose and none other, the defendant objects to further proceed

ings in the cause, and also to the admission of the schedules pre

pared by the railroad commissioners of said State in evidence, and

also objects to all other evidence offered as testimony. And said

defendant excepts to the admission of all said evidence, and to the

several instructions of the court, not waiving thereby any right to

claim that said cause has been removed from said court.

STUART, EDWARDS & Bnown, and HAY, GRNENE &LIrrLnn,

For Defendant.

That the court ordered the protest filed. The names of the

witnesses, the questions propounded to them, the answers given,

and the schedules of maximum rates of charges for the transporta

tion of passengers and freight on the railroad of the defendant in"

evidence is also statedt The defendant then states in this bill that

the foregoing was all the evidence in the case, and that to all which

it then and there, by its protest objected, and that the court over

ruled the objection ; that thejury returned a verdict for the plaintiff

for the sum of $3,000, and that the court entered judgment for

plaintilf on the verdict for the amount so found.
l Since the service of the writ of certiorari the defendant’s

counsel have refused to appear in this cause except as friends of

the court, and to file its protest, at such times they have always in

sisted that the cause was no longer pending hero ; that the writ of
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cer't'i01'a7'i had removed it to the United States court. The plain

tiifs insist upon their legal rights, and refuse to consent to any

thing by which they may lose any advantage gained. '

The office of a bill of exceptions is to preserve the rulings of

the court, the objections and exceptions thereto, the motions and

evidence with reference to which the rulings of the court are made,

and to make them a part of the record, in order that the appellate

court may see whether the rulings were correct or erroneous.

According to the well settled rules of practice, what is the duty

of the court as to signing and sealing the bill tendered?

Section 59 of the practice act provides :

“ If during the progress of any trial in any civil cause either

party shall allege an exception to the opinion of the court, and re

duce the same to writing, it shall be the duty of the judge to allow

such exception, and sign and seal the same, and the said exception

shall thereupon become a part of the record of such cause.”

The converse of the proposition of law stated in this section

is, if a party does not allege an exception to the opinion of the

court, and reduce the same to writing during the progress of the

trial it is not the duty of the judge to allow such exception, and

sign and seal the same. The supreme court of this state has re

peatedly held that a party wishing to avail himself of an excep

tion to a. decision of the court, must except at the time the decision

is made, and the bill must aflirmatively show that the exception

was taken at the time. In practice, however, the exception is

merely noted, and the bill is afterwards settled.

The defendant insists, however, that it did object in this case

to the introduction of all the evidence, and that the court overruled

such objections, and that it excepted by the same protest to such

rulings. If the filing of the protest had the eliect which the de

fendant insists upon, then a defendant may insist that the case is

not in court, and at the same time recognize it as being there.

The defendant may get the benefit of not appearing in a cause, and

the benefit of appearing at the same time. The protest would en

able the defendant to put in objections before the cause is stated or

any evidence is offered the jury, and then retire from the court

room, which shall apply to the introduction of all the evidence as

it is afterwards oifered, and require the rulings of the court there

on, and except to such rulings as there may be made without

assigning any reason therefor. No rule of law can be found

which authorizes such a practice. I therefore decline to sign and

seal the bill of exceptions tendered in this cause.
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Supreme Court of Illinois.

JAMES H. LEWIS v. JOBIN D'ARCY.

1. Where a mortgage contains a clause, giving the mortgagee the right in the

case at any time before the indebtedness secured by the mortgage becomes due, feel

ing himself “unsafe or insecure,” to take and sell the property, will when the same

is levied on by virtue of an execution, authorize such mortgagee to elect to treat the

condition as broken, and to take possession of the property by replevin, affirming,

Bailey v. Godfrey, 54 Ill., 507.

2. The mortgagor in such case has such an interest in the property as is sub

ject to levy and sale. But the right of the mortgagee cannot be defeated by the levy

of an attachment or execution, although the levy may have been rightfully made

while the property was in the hands of the mortgagor, still the mortgagee's right to

make his election to reclaim the property, would prevail against the officer making

the levy as well as the mortgagor.

3. The mortgagee upon taking possession is compelled to offer the property

for sale at once, and the surplus, after paying the debt secured by the mortgage, the

remainder will be subject to the levy made by the officer.

This was an action of replevin to recover the possession of property levied upon

by virtue of an execution against the mortgagor.

C. H. WooD, and SAMUEL T. Fosdick, for Appellants.

J. R. KINNEAR, for Appellee.

Opinion of the court by

MR. JUSTICE SCOTT :—The property involved in this action

had previously been owned by Owen Sullivan. It had been mortg

aged to appellee to secure a bonafide indebtedness. While in the

mortgagor's possession his interest in the property was levied upon

by the appellant acting as a constable by virtue of two writs of

attachment—the property taken into his possession, and thereupon

this action was brought in replevin by appellee to recover possession.

The mortgage contained a clause giving the mortgagee the

right in case he should at any time before the indebtedness secured

by the mortgage became due, feel “unsafe or insecure” to take

immediate possession and sell the property.

The property by the terms of the mortgage was to remain in the

possession of the mortgagor until the indebtedness secured should

become due or unless the mortgagee should for any reason feel

“unsafe or insecure” elect to take immediate possession.

The property having been levied upon by the officer and taken

into his possession, the mortgagee in accordance with the provis
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ions of the mortgage elected to treat the conditions as broken, and

sought to reclaim the possession. This we think he had a clear

right to do. As was said in Bailey v. Godfrey, 54 Ills., 507, by

the express terms of the mortgage, the mortgagee was invested and

was made the sole judge of the happening of the contingency when

he would elect to take possession of the property. It had been

levied upon and was about to be exposed to sale. No doubt if the

sale had taken place the property would have been bought by dif

ferent purchasers and scattered to different portions of the country.

These facts afforded the mortgagee ample reason to feel “un

safe and insecure” as regard to his debt. The contract between

the parties is recognized in the law as valid, and no reason is per

ceived why he could not as lawfully take possession of the property

for this condition broken, as for non-payment on maturity of the in

debtedness secured by the mortgage.

It is insisted that inasmuch as the mortgagor by the terms of

the mortgage had the possession, he had such interest in the pro

perty, as was subject to levy and sale. This is no doubt true

where the mortgagor has the right to retain the possession for a

definite period. This is the doctrine of Beach v. Derby, 19 Ills.,

617, and Spaulding v. JMozier, 57 Ills., 148. The property was

conditionally conveyed to the mortgagee, and is only in the per

missive possession of the mortgagor which may be terminated at

any time for condition broken or when the mortgagee may feel “un

safe or unsecure” in regard to his debt. His right to take pos

session cannot be defeated by the levy of an attachment or execu

tion. Although the levy may have been rightfully made while the

property was in the hands of the mortgagor. Still the mortgagee's

right to make his election to reclaim it would prevail against the

officer making the levy, as well as the mortgagor himself.

There is no hardship in this rule. The mortgagee upon taking

possession would be compelled to offer the property for sale at once,

and when his debt was satisfied, the remainder no doubt would be

subject to the levy made by the officer. If it should require the

sale of all the property to make the mortgagee's debt, the attaching

creditor would not be injured, for the reason his levy was only up

on the interest of the mortgagor, and the sale would show he had
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no interest.
In this view of the law, the demurrer to the replacation

to appellants second special plea was properly over ruled, and the

judgment must be affirmed.

Judgment affirmed.

JUDGE WOOD and

SAMUEL I. FORSDICK,

1 ATToRNEYs FoR LEWIS,
\ APPELLANT.

A. R. KIMLAR, ATToRNEY For John DARcy,

The importance of the two foregoing

cases demand more than a passing no

tice. The principles decided have

been asserted and controverted ever since

the decision of the case of Prior v.

White, 12 Ill., 261. In that case the

court say, “It has been held that in case

of a chattel mortgage, when under a pro

vision in the mortgage the mortgagor re

tains the possession and use of the prop

erty, he has such a legal interest in the

property as may be seized and sold on an

execution against him—the purchaser

under the execution succeeding to all

the rights of the mortgagor and no more,

Aailey v. Burton, 8 Wendall, p. 347.

Where, however, the possession is trans

ferred to the mortgagee, then the mort

gagor has but an equitable interest in the

chattel, which is not subject to an execu

tion at law, Marsh v. Lawrence, 4 Cow.,

491.” If the property, by the terms of

the mortgage is to remain with the mort

gagor until default in payment, without

any other provision that the mortgagee

may take possession, the mortgagor

would have such an interest as could be

levied on and sold by virtue of an exe

cution or attachment, and the mortgagee

can only take possession before default

in payment, when the mortgage contains

some one of the provisions authorizing

the taking of possession of the property.

In the case of Barbour, et als v. White,

et als, 37 Ill., 164, it was held that where

a chattel mortgage provided, that on the

happening of certain contingencies, the

APPELLEE.

notes secured by it, though not due by

their terms, should become due and pay

able, and the mortgagee may elect to

take possession of the mortgaged prop

erty; that he is not compelled to take

possession in order to preserve his lien,

but has his election either to treat

the notes as due, or let them stand on

their original terms, as he may desire,

the court say, “The clause was inserted

in the mortgage merely to give the mort

gagee additional security, and if he does

not deem it necessary to avail himself of

his privilege of claiming payment of his

notes sooner than they are due, by their

face, no other person is injured or has a

right to complain.” If he does not ex

ercise his right in this regard, under the

principles announced in the principal

case, of Pike v. Colvin, the officer may

proceed to sell, and upon default of pay.

ment by the mortgagor or purchaser,

the mortgagee may recover the property

from the purchaser. It must be borne

in mind that the executions in both of the

foregoing cases was levied subject to the

mortgages, and when the levy is so made

the plaintiff in replevin must proceed to

sell the property, or so much thereof, as

may be necessary to pay the mortgage

debt, and then immediately turn over

the surplus property to the mortgagor.

The remedy, where there should remain

a surplus of money in the hands of the

mortgagee, would seem to be by gar

nishment, as stated in the case of Pike

v. Colt in.
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District Court of Philadelphia.

MARKLEY v. WARTMAN, et ux.

The husband is liable for necessaries, furnished to the wife for the support of

herself and family, although she has been decreed a feme sole trader.

Plaintiff declared against husband and wife for coal furnished

to the wife, averring that the coal was necessary for the support of

the family of the husband and wife. To this the husband pleaded

that the wife “is a feme sole trader, so declared by the decree of

the court of common pleas, &c., and that this defendant is not lia

ble for any debts incurred by her.” The plaintiff demurred to this

plea. Opinion by

MITCHELL, J.—It might be sufficient to say that the plea is

defective in form, in not setting out that the wife was a feme sole

trader at the time of contracting the debt, but we are clear that it

is bad in substance, and therefore dispose of the case upon that

ground.

At common law the husband, and he alone, was liable for the

support of the family, and this liability extended to all necessaries

furnished to the wife for that purpose. By the express words of

the act of April 11, 1848, sec. 8, where debts are contracted for

necessaries for the support of the family of any married woman, the

creditor may sue both husband and wife, and after exhausting the

husband’s estate he may have execution of the wife’s. The plain

tiff by his declaration has brought himself clearly within this act.

We are unable to discover anything in the acts of 1718 and

1855, relative to feme sole traders, that shows any legislative intent

to change in their case the common law rule, so carefully preserved

in the act of 1849. On the contrary, the act of 1718 expressly

provides that where it is made to appear to the court in which any

execution is returnable, that the wife, acting as a feme sole trader,

has “laid out money for the necessary support and maintenance of

herself and children, in such case execution shall be levied upon the

estate of such husband, to the value so paid or laid out.” And

again, in section 3, if the husband remain absent so long that his

wife and children “are like to become chargeable to the town,”

then the estate of such husband shall be liable to be taken in exe



140 MARKLEY 1/. WARTMAN, er ux.

cution to satisfy any sums the wife or guardian shall necessarily ex

pend for their support and maintenance.

The act of 1855 makes no change in the respective liabilities

of husband and wife ; it merely extends the operation of the act of

1718 to other oases than that of absence of the husband at sea, and

refers for the privileges and liabilities of a feme sole trader to that

act: 20 P. F. Smith, 498.

We think it is clear, therefore, from that rule of the common

law, and the plain legislative intent of every act on the subject, that

the primary liability for necessaries for the support of the wife and

family is upon the husband, whether the wife be entitled to the

privileges of a feme sole trader or not.

These privileges are for her assistance and protection, not for

his, who has disregarded his natural and legal duty, and sought to

escape his just burdens.

The precise point involved in this case does not appear to have

been decided by the Supreme Court, but it is necessarily involved in

the decision of the converse proposition, that the wife is not pri

marily liable, made by this court in Sheets v. Cleaver, 8 Phila., 3,

aflirmed by the Supreme Court in 20 Smith, 495.

Judgment for plaintiff on the demurrer.

See Statute oflllinois, act of 1874.; Gross Sn, vol. 3, p. 229.

 

Sup1'eme Court Qf N020 Hampshire.

To APPEAR IN Voums 5:, New Hnrvmsr-nun REPORTS.

HALE & A. 1/. EVERETT & A.

1. The term Christian in our constitution is used in its ordi

nary sense to designate one who believes or assents to the truth of

the doctrines of Christianity, as taught by Jesus Christ in the New

Testament.

9... The term Protestant is used in the same instrument in its

ordinary sense, meaning to include all Christians who deny the au

thority of the Pope of Rome,—Christians in this country and in

Western Europe being divided into Roman Catholic and Protestant.

3. But neither the term Roman Catholic nor protestant is

broad enough to include any who do not, nominally, at least,

assent to the truth of Christianity as a distinct system of religion ;
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a Mahometan, a Jew, a pagan, or an infidel cannot properly be

called either a Catholic or a Protstant, not being a Christian.

4. The political or conventional use of the word Christian,

denoting one who assents to the truth of the doctrines of the reli

gion of Christ, or who, being born cf Christian parents or‘in a

Christian country, does not profess any other religion or belong to

any of the other religious divisions of men, is the sense in which

the word is ordinarily used in constitutions and statutes and le

gal documents, and referring to those commonly known as nom

inally Christian, rather than to those who, professing the faith of

some particular church, are termed Christians, in the theological or

sacred sense of the term.

5. But when the children of Protestant parents, or those born

in a Protestant country, renounce that religion, and voluntarily

elect and adopt and profess some other religion, they cannot any

longer be reckoned or assumed to be of the protestant religion;

and so of all the denominations of Christians, and all other sys

tems of religion. - ~

6. By the act of 1819, all power to build meeting-houses and

to support religious teachers was taken from the towns where it had

been placed by the law of 1791, and was conferred upon religious

societies; and any religious sect, as well as any denomination

of Christians, was authorized to form such a society.

7. Under the acts of 1819 and 1827, religious sects or de

nominations of Christians were alone authorized to form religious

societies, and the limited corporate powers that were conferred upon

them did not in any way take away or change their character as

sectarian or denominational societies.

8. When a society, of a particular religious sect or denomina

tion, is formed with a strictly sectarian or denominational name dc

scriptive of the fundamental doctrines of the sect to which it be

longs, it will be presumed that it was constituted for the purpose

of promoting the vital and fundamental doctrines of such sect or

denomination.

9. In such case, where a conveyance is made to, or n. trust

created for the benefit or use of such religious society, by its denom

inational name, with no other particular designation in the deed of

the tenets or doctrines which it is to be used to advance and support,
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the denominational name may be a sufficient guide as to the nature

of the trust, so far as respects doctrines which are admitted to be

fundamental.

10. In such case, those having control of property held in

trust for the benefit of such religious society, may be restrained

from applying the property, or the use of it, to the promotion of re_

ligious tenets and doctrines clearly opposed and adverse to the fun

damental doctrines and faith of such sect or denomination, at the

time, and immediately after, such trust was created.

11. _ Where the original trustees, appointed by the founder of

a religious charity or trust, applied the fund to the support of cer

tain religious doctrines, and that application had been long contin

ued, and had always been acquiesced in by the founders of the

charity or trust, a court of equity will not allow such application to

be changed or interferred with, unless such change is clearly re

quired by the plainly expressed intention of the donor.

12. It is not the province of courts ofjustice to decide or to

inquire what system of religious faith is most consistent, or what re_

ligious doctrines are true, or what are false, in any case, and it sel_

dom becomes necessary for courts to discuss or to examine the

creeds, or confessions, or systems of faith of the different religious

sects, in determining questions of law, except in cases where they

are called upon to see that a trust or charity is administered ac

cording to the intention of the original founders.

13. A Congregational society is usually made up of the church

with which it is connected, and of those who worship with the

church and assist in supporting the preaching and public worship of

. the church; and though the minister is settled by the society, he

becomes the pastor of the church as well as of the society, and the

society generally has no creed or published religious opinions dis

tinct from the church ; and to find what are the religious opinions

of a Congregational society, we must look at the creed, or confes

sion, or doctrines of the church with which it is connected, which

_ is the center and foundation of the whole. This holds true of all

who adopt the distinctive Congregational polity, whether known as

orthodox Congregationalists, Baptists, and others, or those known

as liberal Congregationalists, such as Unitarians, Universalists,

and others.
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14. In ease of a division of a. religious society or corporation,

where both parties still adhere to the tenets, doctrines, and disci

pline 0E the organization, the property should be divided between

them in proportion to their numbers at the time of the separation.

15. Members who secede from a church organization or a re

ligious society, thereby forfeit all right to any part of the property,

rights, or privileges of such church or society.

16. Whether there has been a secession from a church or re

ligious society is a question of fact, to be settled upon evidence of

the acts and intention of the parties.

17. Deists, theists, free religionists, and other infidels, though

they may be Unitarians in some sense, are not Unitarian Christians.

The history and law of religious soci

eties in the United States, would form

the subject of an instructive and useful

book. It is not proposed in this note to

enter into a discussion of the law appli

cable to church property, but simply to

refer the profession to the law. In the

April number, 1873, American Law

Register, will be found a very able arti

cle upon the law of religious societies

and church corporations in the State of

Ohio courts. Lawyers, theologians and

laymen, are frequently called on to con

sider the legal rights, powers and duties

of different churches, and to arrange, or

consider church titles, contracts, rights

for remedies, for religious societies.

Hence, the importance of the principal

case which had we the space, we should

have been glad to publish in full; and

in this note we can only refer the pro

fession to the law. In the ]une num

ber of A. L. R., will be found an article

discussing the law of religious societies

and church corporations in general, and

the same article is continued in the

September number, 1873. These arti

cles were written by the Hon. William

Lawrence, one of the oldest members of

the profession in the State of Ohio, and

now a member of Congress from the

Bellefontaine District. An examination

of the head notes in the principal case,

and the articles above cited, will enable

the profession to form a correct conclu

sion upon almost every question that

may arise, pertaining to church property

and church rights.

 

ABSTRAC1‘ OF RECENT DECISIONS OF THE SUPREME

COURT OF ILLINOIS.

CITIES——SIDEWALKS.

A party has no right to knowingly expose himself to danger,

and then recover damages for an injury which he might have averted

by the use of reasonable precaution. The court below refused the

following instruction: “The court instructs the jury, that if the

jury believe from the evidence, that Allin street was the nearest

route from the shops, where plaintiff’s son worked, to his boarding

house, then the plaintiff’s son was not bound to travel another
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route, even though he knew that the sidewalk in Allin street was

out of repair.” The court say, “Had the court given this instruc

tion as it was prepared, it would have been in effect telling the jury

the plaintiff’s son might properly pass over the sidewalk, however

dangerous it might be, with full knowledge on his part of its dan

gerous character; this is not the law, Lovenguth v. The City of

Bloomington.

MARRIED WOMEN–REPLEVIN.

At common law the husband is presumed to own all personal

property in possession of the wife, while they are living together.

The act of 1861 was not designed to overcome the presumption of

the common law in that respect. The wife in order to maintain

replevin against an officer levying an execution against the husband,

and to enable her to claim the benefit of the act of 1861, must

bring her case within its provisions, and if she acquired the prop

erty during coverture, in good faith from any person other than her

husband, this is an affirmative fact for her to establish, and the

law requires her to show that the money or property that went to

pay for the property in question, was her own separate property,

acquired in good faith from some person other than her husband.

IReeves v. Webster.

PROMISSORY NOTES–ASSIGNMENT WITHOUT RECOURSE.

In a suit by second indorsee against the makers of a promis

sory note, assigned without recourse, for full value before maturity,

it was held that an assignment before maturity for value, without

recourse, does not in itself raise a suspicion of an infirmity in the

consideration of the note, and is not in itself sufficient to prompt

inquiry into the consideration, who is about to take such note for

value by indorsement, without recourse. This case is distinguisha

ble from the cases of Russell v. Hadduck, 3 Gill., 233, and

Murray v. Beckwith, 48 Ill., 391. -

Stephenson v. O’Neal, et al.
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An insurance upon life is of comparatively recent date, and

has grown with the growth and wealth of the country, until the as

sociated wealth of the life companies of England and this country

are enabled to take a policy upon the life of every party who may

apply to them for insurance, and their responsibility is unquestioned

in the commerce and business of the country. A creditor may in

sure upon the life of his debtor, or may insure upon his own life

for the benefit of his family. In no event can the person upon

whose life the policy is effected be benefited by his own death.

Death, whether by disease, by accident, or the result of insanity,

is in each case, within the general object of the policy. The terms

“suicide,” and “dying by one’s own hand,” mean the same thing,

and are generally used synonomously, some companies using in their

policies one form of expression, and other companies using the other

form. Dying by one’s own hand is but another form of expression

for suicide. The case of Borradaile v. Ilunter, reported in 5th

Manning and Granger, p. 639, found also in 2 Bigelow, Life and

Accident Insurance Cases, is the leading English case upon this

question. In this case the policy of insurance contained a pro

viso, that in case “the assured should die by his own hands, or by

the hands of justice, or in consequence of a duel,” the policy should

be void. The assured threw himself into the Thames and was
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drowned; upon an issue whether the assured died by his own

hands the jury found that he “voluntarily threw himself into the

water knowing at the time that he should thereby destroy his life,

and intending thereby to do so, but at the time he was not capable

of judging between right and wrong.” Judgment went for the

defendant, which was sustained upon appeal to the full bench.

The counsel for the company argued that where the act causing

death was intentional on the part of the deceased, the fact that his

mind was so far impaired that he was incapable of judging between

right and wrong, did not prevent the proviso from attaching; that

imoral or legal responsibility was irrelavent to the issue. The

court add, “It may very well be conceded that the case would not

have fallen within the meaning of the condition, had the death of the

assured resulted from an act committed under the influence of deli

rium, or if he had, in a paroxysm of fever, precipitated himself from

a window, or, having been bled, removed the bandages, and death

in either case had ensued. In these, and many other cases that

might be put, though, strictly speaking, the assured may be said to

have died by his own hands, the circumstances clearly would not be

such as the parties contemplated when the contract was entered

into.” This authority was followed in Clift v. Schwabe, 3 Com

mon Bench, 437, where it was substantially held that the terms of

that, the condition included all acts of voluntary self destruction, and

whether the party is a voluntary moral agent, is not in issue. The

Supreme Court of the United States in the case of Life Insurance

Co., v. Terry, 15 Wallace, 585, in reviewing these cases say,

“These decisions expressly exclude the question of mental sound

ness. They are in hostility to the tests of liability or responsibili

ty adopted by the English courts in other cases, from Coke and

Hale onwards; Coke said ‘A little madness deprives the lunatic of

civil rights or dominion over property and annuls wills.” But to

exempt from responsibility from crime, he says, “complete igno

rance of the knowledge of right and wrong, must exist. Lord

Mansfield holds the legal test of a sound mind to be the knowledge

of right and wrong, of good and evil, of which the converse is igno

rance of knowledge of right and wrong, of good and evil.” Lord

Lyttleton held the test to be the state called compos ment's or

sound mind. Lord Erskine (in defense of Hadfield), defined it to
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be the absence of any practicable delusion traceable to a criminal or

immoral act. In Pritchard on the Different Forms of Insanity, (vol.

1, p. 16), will be found the somewhat lengthy definition of insanity,

by Lord Lyndhurst. The English judges refuse to apply to the

act of the insured in causing his death the principles of legal and

moral responsibility recognized in cases where the contract, the

last will, or the alleged crime of such person may be in issue.”

“In Hartman v. Keystone Insurance Company, (21 Penn.,

State 466), the doctrine of Borradaile v. Hunter, was adopted

with the confessedly unsound addition that suicide would avoid a

policy, although there were no condition to that effect in the policy.

In Dean v. Mutual Life Insurance Co., (4 Allen, Mass., 96),

the courts of Massachusetts held substantially the doctrine of Borr

adaile v. Hunter. In Kentucky, in St. Louis Life Insurance

Co. v. Graves, (6 Bush, 268), the court were divided upon the

question of the soundness of Borradaile v. Hunter, but held una

nimously that, where the suicide was committed during an uncon

trollable passion caused by intoxication, the condition was broken

and the policy avoided.

In Cooper v. Massachusetts Ljfe Insurance Co., (102 Mass.

p. 227), the doctrine of Dean v. American Lzfe Insurance Co.,

was aflirmed, the plaintiff offering to prove that the [deceased was

insane at the time he committed the act ; that he acted under the

influence and impulse of insanity, and that his act of,' self destruc

tion was the direct result of his insanity. In Illimick v. Insur

ance Co., (10 American Law Register, New Series 102), McKen

nan, Circuit Judge of the United States, for the western district of

Pennsylvania, held that if the assured comprehended the physical

nature, and consequences of the act, and intended to destroy his

life, the policy was void, although he did not comprehend the

moral nature of the act. On the other hand, Eastabroolc v. Union

Insurance Co., (54 Maine’ 224), the judge at the trial instructed

the jury “that if the insured was governed by irresistible or blind

impulse in committing the act of suicide, the plaintiif would be en

titled to recover.” This decision was sustained by the Supreme

Court of Maine. In the State of New York, the question arose in

Breasted v. Farmers Loan and Trust Co., (4 Hill 73). In an

action upon the policy, the defendants pleaded that the deceased
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committed suicide by drowning himself in the Hudson River, and

died by his own hand. To this the plaintiff replied that the as

sured was “of unsound mind, and wholly unconscious of the act.”

The defendant demurred. The Supreme Court overruled the de

murrer, holding that the reply afforded a sufficient answer to the

plea. The case afterwards came before the court of appeals of

that State, (4 Selden 299), when it was held that the provision in

the policy had reference to a criminal act of self destruction, that

the self destruction of the assured while insane, and incapable of

discerning between right and wrong, was not within the provision.

In the case of Gay v. The Union. Mutual Life Insurance Co.,

(cited in 2 Bigelow, Life and Accident Insurance Cases, 4), it was

held that if the deceased was conscious of the act he was commit

ting, if he intended to take his own life, and was capable of under

standing the nature and consequences of it, the policy was void,

but if the insured destroyed himself while acting under an insane

delirium which overpowered his understanding and will, or if he

was impelled to the act by an uncontrollable impulse, the case did

not fall within the proviso of the policy. This decision, it is stated

by Bigelow, was the result of a careful deliberation between Judges

Woodruff and Shipman, at a Circuit Court of the United States,

held by them jointly.

In his work on Insurance, Mr. Phillips, ($894), after citing

the cases, closes thus: “And I take our law to be that any men

tal derangement which would be sufficient to exonerate a party

from a contract, would render a person incapable of occasioning a

forfeiture of a policy under this condition.”

In Georgia 41, Law 338, it was held that where the husband

as the agent of his reputed wife, represented to an insurance com

pany that she was his wife, and effected an insurance on his own

life in her name, for her benefit, and the truth of the case was

that the marriage was void, by reason of the reputed wife having a

former lawful husband living at the time of the second marriage,

the policy was not void, by reason of the illegality of the last

marriage, unless it should further appear that the husband and re

puted wife knew at the time the policy was effected, that at the

time of their supposed marriage the lawful husband of the wife was

living, and the marriage illegal, and failed to inform the company
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of the fact. It was further held that if the assured drank to intoxi

cation, and while in this condition, by accident or mistake, took an

overdose of laudanum and died therefrom, it was not a dying by his

own hand, in the sense of these words as used in the policy, even

though the mistake or accident be in some sense occasioned by the

drunkeness; but if he took the laudanum with intent to destroy his

life though it be but the intent of a drunken man, this would be a

dying by his own hand. See also to the same effect, Miller v. The

Mutual Life Insurance Co., 31 Iowa, 316. In the case of

Terry v. Life Insurance Co., 1 Dillon, C. C. R. page 403, it was

held by Miller and Dillon, J. J. that insanity on the part of the

assured which irresistably impelled him to take his own life or ex

isting to such an extent as to render him incapable of forming a

rational judgment with respect to the act of self destruction, will so

far excuse him as to render the company liable, notwithstanding

the policy contains a condition avoiding liability therein in case

the assured shall “die by his own hand.” It will be observed by

an examination of the foregoing authoritities, that there is a con

flict which cannot be reconciled. The Supreme Court of the United

States, in the case of Life Insurance Co. v. Terry, 15 Wallace,

590, lay down the following rule: “We hold the rule on the ques

tion before us, to be this: If the assured, being in the possession

of his ordinary reasoning faculties, from anger, pride, jealousy, or

a desire to escape from the ills of life, intentionally takes his own

life, the proviso attaches, and there can be no recovery. If the

death is caused by the voluntary act of the assured, he knowing

and intending that his death shall be the result of his act, but when

his reasoning faculties are so far impaired that he is not able to

understand the moral character, the general nature, consequences,

and effect of the act he is about to commit, or when he is impelled

thereto by an insane impulse, which he has not the power to resist,

such death, is not within the contemplation of the parties to the

contract, and the insurer is liable.” In this case the counsel for

the defendant requested the court to instruct the jury thus:

“First. If the jury believe from the evidence in the case, that

the said George Terry destroyed his own life, and that at the time of

self destruction, he had sufficient capacity to understand the nature

of the act which he was about to commit, and the consequences
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which would result from it, then, and in that case, the plaintifl' can

not recover on the policy declared on in this case.

“ Second. That if the jury believe from the evidence, that the

self destruction of the said George Terry, was intended by him,

he having suflicient capacity at the time to understand the nature

of the act which he was about to commit, and the consequences

which would result from it, then, and in that case, it is wholly im

material in the present case that he was impelled thereto by insanity,

which impaired his sense of moral responsibility, and rendered him,

to a certain extent, irresponsible for his action.”

The court refused to give either of said instructions, and charg

ed as follows :

“It being agreed that the deceased destroyed his life by taking

poison, it is claimed by defendant that he ‘died by his own hand,’

within the meaning of the policy, and that they are therefore not

liable. This is so far true that it devolves on the plaintiff to prove

such insanity on the part of the decedent, existing at the time he

took the poison, as will relieve the act of taking his own life from

the effect which by the general terms used in the policy, self

destruction was to have, namely, to avoid the policy.

“It is not every kind or degree of insanity which will so far

excuse the party taking his own life as to make the company in

suring liable. To do this, the act of self destruction must have

been the consequence of the insanity, and the mind of the decedent

must have been so far deranged as to have made him incapable of

using a rational judgment in regard to the act which he was com

mitting.

“If he was impelled to the act by an insane impulse which the

reason that was left him did not enable him to resist, or if his

reasoning powers were so far overthrown by his mental condition

that he could not exercise his reasoning faculties on the act he was

about to do, the company is liable. On the other hand, there is no

presumption of la-w priwmfacie or otherwise, that self destruction.

arises from insanity, and if you believe from the evidence that the

decedent, although excited or angry, or distressed in mind, formed

the determination to take his own life because in the exercise of his

usual reasoning faculties he preferred death to life, then the com

pany is not liable, because he died by his own hand, within the

meaning of the policy.”
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The court, Miller and Dillon, J. J. after a full review of the

authorities, gave the above charge to the jury, and the same was

aflirmed by the Supreme Court of the United States, supra.

See also note to the case, 1 Dillon, 403, and authorities there

cited : At the March term 1874, of the Circuit Court of the United

States, for the eastern district of Michigan, in the case of Moore‘

v. The Conneticut Mutual Lffe Ins. 00., reported in The Ameri

can Law Times, and Reports, vol. 1, p. 319, which was an action.

on insurance policy involving the same questions, LONGYEAR, J.

charged the jury as follows : “Gentlemen of the jury: After the

very full, able and exhaustive argument of counsel on both sides int

this case with the full, and I feel entirely fair, discussion of all the

details of the facts occuring in it. it seems unnecessary that I should’.

detain you any longer than to lay down those rules of law which

are to be your guidance in yourldeliberation. I shall therefore

proceed as briefly as possible to lay down those general rules with

perhaps some few additional remarks, but in doing so, shall detain

you as short a time as possible.

“ This suit is brought by Lotta A. Moore, the wife of Everett

W. Moore, to recover the amount of a policy issued by the defend

ant to her on the life of her late husband, for $5,000. The con

tract itself is not disputed, but there is a clause in it that raises

the whole question in this case, and that clause is as follows : ‘ If

the assured shall die by his own hand,” &c., this policy shall be

void, and of no effect.’

“ That the assured took his own life there is ‘no dispute. The

simple question is, whether the circumstances under which he took

his own life are such as to bring the case within the provision of

the policy—-thatis, was it within the sense of the words ‘die by

his own hand,’ as these words were used in the policy. These

words, ‘ die by his own hand,’ mean the same as suicide in general

terms. That was decided in the case of Lz_'fe Insurance C0. v.

Terry, 15 Wallace, 591, which has been laid before you here, and

it has been seen all the way through in the argument of this case,

and from the books which have been read, that the discussion of

this very clause, and the words similar to it proceed upon the same

principles, and upon the same general considerations as suicide, and

consequently I call your attention in the first place, to the defini
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tion of suicide, as bearing upon the questions here under considera

tion, and I will read that from the fourth of Blackstone, page 189.

Suicide was placed as long ago as the time when Blackstone wrote,

and still stands there by the English law, and also so far as it is

recognized and provided for or against in this country as felonious

homicide. It is placed in the same category as murder, and I read

from Blackstone, as follows:

‘Felonious homicide is an act of a very different nature from

the former” (that is, of excusable homicide), “being the killing of

a human creature of any age or sex without justification or excuse.

This may be done either by killing one’s self or another man.

‘Self-murder, the pretended heroism but real cowardice of the

Stoic philosophers, who destroyed themselves to avoid the ills which

they had not the fortitude to endure, though the attempting it seems

to be countenanced by the civil law, yet was punished by the Athe

nian law with the cutting off the hand which committed the desper

ate deed. And also the law of England wisely and religiously con

siders that no man hath a power to destroy life but by commission

from God, the author of it; and, as the suicide is guilty of a

double offence,—one spiritual in evading the prerogative of the Al

mighty, and rushing into his immediate presence uncalled for, the

other temporal, against the king, who hath an interest in the pres

ervation of all his subjects,—the law has, therefore, ranked this

among the highest crimes, making it a peculiar species of felony—

a felony committed on one’s self; and this admits of accessories

before the fact as well as other felonies, for if one persuades

another to kill himself, and he does so, the adviser is guilty of

murder.”

“Now comes the definition of suicide, which I desire to call your

particular attention to:—

‘A felo de se, therefore, is he who deliberately puts an end

to his own existence, or commits any unlawful, malicious act, the

consequence of which is his own death; as if attempting to kill

another he runs upon his antagonist’s sword, or shooting at another

the gun bursts and kills himself. The party must be of years of

discretion and in his senses, else it is no crime.”

“That this party was of years of diseretion there is no dispute.

The only dispute in this case is as to his being in his senses when
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he committed the act. In regard to this, sanity is presumed. All

persons are presumed to be sane until the contrary is proven. In

sanity must always be proven by the party claiming an exemption

on account of it. The fact of suicide is not of itself evidence of

insanity. That, however, is not disputed, and I need not stop to

discuss it to any length whatever.

“This covers the first and second of the defendant's requests to

charge, which I will here read for the purpose of disposing of them.

“The defendant requests the court to charge the jury:—

1. ‘It being admitted that the assured, Everett W. Moore,

destroyed his own life, it is a presumption in fact that he died by

his own hand, and in the sense of the policy, and the burden of

proof is upon the plaintiff to show that he came to his death under

such circumstances as makes the defendant liable under the policy.”

“This is correct, and I so charge you.

2. “There is no presumption arising from the act of self-de

struction that it was the result of insanity, and the burden of proof

is upon the plaintiff to prove that at the time of the death of the

said Everett W. Moore he was insane to such a degree that the de

fendant is liable upon the pol cy.”

“This is simply the proposition that I have already stated, with,

however, perhaps a very little qualification. The charge, as I give

it to you, is that suicide is not of itself evidence of insanity, stand

ing alone by itself; and the burden is upon the plaintiff in this case

to show that insanity existed, and that it was of such a nature and

degree as to make the company liable. I will therefore next call

your attention to the degree of insanity that will not or that will ex

cuse or exempt the party from the provision in the policy.

“First, it is not every degree of insanity that will exempt the

party taking his own life from the consequences of the act. A per

son may from anger, jealousy, shame, pride, dread of exposure,

fear of coming to poverty, or the desire to escape from the ills of

life be considered in a certain sense insane; but these alone are not

enough to exempt him from the consequences of self-destruction,

where he committed the act deliberately and intelligently.

“In regard to this it is sufficient to explain that an error of

judgment as to the commission of the act is not sufficient to exempt

the party,–a mere error of judgment; for we may say that all men,
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perhaps. who decide to take their own lives, when they do it de

liberately and intelligently, commit an error of judgment. That is q

not sufiicient to exempt them.

“Mental disorder amounting to insanity must appear in order to

exempt the party. But while these causes which I have named are

not sufiicient alone (such as anger, dread of exposure, a desire to

escape from the ills of life, &c.) to exempt the party from the con

sequences of suicide, there undoubtedly may be circumstances under

which these, operating together with other circumstances upon the

mind mayjproduce a disorder of the mind. And that is for the jury

to determine in every case. Where they have produced a disorder

of the mind, then it is that which you are to consider, and not the

mere peculiar causes which produce it. And in this connection I

will notice the third, fourth, and fifth of the defendant’s requests,

and the plaintiff’s first request.

“The plaintifi' requests the court to charge the jury :—

‘ That if the death of the deceased was not his voluntary, in

telligent act, he did not die by his own hand within the meaning of

the policy.’

“ That is correct as a general principle, and I so charge you.

-‘ The defendant’s third request is as follows :—

‘ If the assured being in possession of his ordinary reasoning

faculties, and from shame, pride, a dread of exposure, or a desire

to escape from the ills of life, intentionally took his own life, there

can be no recovery.’

“This I have already explained to you.

“The fourth request is:— '

‘ If the assured was embarrassed in his business, or had drawn

checks without having any funds upon which to draw, or had com

mitted forgeries and exposure was imminent, or was in a distressed

state of mind from this or some other cause, and for any or all of

these reasons he formed a determination to take his own life, be

cause in the exercise of his usual reasoning faculties he preferred

death to life, then the company is not liable.’

“ This is undoubtedly correct, and I so charge you. If for these

reasons he took his own life in the exercise of his usual reasoning

faculties, then the company is not liable.

5. ‘ It is not every kind or degree of insanity that will so
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far excuse the act of self-destruction as to make the company

liable.” -

“I have already covered this in my charge. I merely read these

now for the purpose of disposing of them.

“Thus far there is no great difficulty in applying the law to any

given case, or to this case. You will next proceed to the question

of the degree of insanity that will excuse. Here the difficulty in

cases of this kind begins, and your real burdens in this case com

mence. The court can aid you but little in this respect, further

than to lay down the general principles by which you are to be gov.

erned. These have been well defined by the highest court of judi

cature in this country, by whose decision this court and jury must

be governed. They are well set forth in the requests of the respec

tive cousel.

“I will now read the sixth and seventh requests of defendant's

counsel, which are as follows:—

6. ‘To have this effect (that is, that insanity shall have the

effect to excuse the act) the mind must be so far deranged as to

have made the deceased incapable of using a rational judgment in

regard to the act of self-destruction.”

“That is correct, and I so charge you.

7. “To make the defendant liable, the plaintiff must prove

either first the assured was impelled by an insane impulse which the

reason that was left him did not enable him to resist, or secondly

that his reasoning powers were so far overthrown that he could not

exercise them on the act which he was about to do.”

“This request is correct law, and I so charge you.

“The plaintiff’s second request virtually covers the same

ground, and I will simply read it for the purpose of showing that

fact, and for the purpose of disposing of it.

“If the deceased was impelled to the act by an insane impulse

which the reason that was left him did not enable him to resist, or

if his reasoning powers were so far overthrown by his mental con

dition that he could not exercise his reasoning faculties in the act

he was about to do, the company is liable.”

“That is correct, and I so charge you.

“I will now dispose of plaintiff’s third request, as to which there

is some dispute between the counsel. The request is as follows:
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‘ If the death was caused by the voluntary act of the deceased,

he knowing and intending that his death would be the result of his

act, and when his reasoning faculties were so far impaired that he

was not able touuderstand the moral character, general nature, con

sequences and effect of the act he was about to commit, or if he was

impelled thereto by an insane impulse which he had not the power

to resist, such death was not within the contemplation of the parties

to the contract, and the insurer is liable.’

“The last part of the request is included in the second request,

and it can be just as well stricken out, and I will leave it out for

the purpose of perspicuity in considering this particular request. I

will read it again, leaving out that last clause :—

‘ If the death was caused,’ &c., ‘ when his reasoning faculties

were so far impaired that he was not able to understand the moral

character, the general nature, consequences and effect of the act he

was about to commit, the company is liable.’

“That is the request which the court has been asked to give.

The criticism upon this request by defendant’s counsel is, in the

first place, that although so declared by the supreme court of the

United States in the case of The Insurance Company v. Terry,

above cited, it was merely dictum; that it was not included in

the points presented to the court for decision, and consequently

is not binding upon this court: and that it is not good law. If

that declaration of the supreme court was Within the question pre

sented, it is absolutely binding upon this court and upon you. lve

will therefore first consider that question.

“I think the learned court of appeals of New York, which has

made the same criticism on the decision of the supreme court ( Van

Zandt v. Matt. Benq/it Ljife Ins. Co., Ins. Law Journ., March No.

1874, p. 208), and the learned counsel in this case, have overlooked

one peculiar feature of the case of The Insurance Company v.

Terry, and that is the refusal of the court below to charge as re

quested. This precise question was presented in the request to

charge, which the court refused to give, and the charge which was

given by the court below must be read in connection with and in the

light of the requests which had been made and were refused; and

that request presenting this exact question of the moral character

of the act and of moral insanity, in my opinion was clearly and
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fully before the supreme court. For the purpose of sustaining that

position I will read the request which was refused and in response

to which the charge was given, which was given.

“ The second request on the part of the defendant was: ‘ That

if the jury believe, from the evidence, that the said self-destruction

of said George Terry was intended by him, he having suflicient ca.

pacity at the time to understand the nature of the act he was about

to commit, and the consequences which would result from it, then in

that case it was wholly immaterial that he was impelled thereto by

insane impulse which impaired his sense of -moral responsibility, and

rendered him to a certain extent irresponsible for his action’—thus

presenting the exact question upon which the supreme court passed

and which is embodied in the plaintifi"s third request.

“ It is true the court below did not include in express terms in

the charge given this question of moral responsibility or of moral

insanity, but the terms used in the charge which was given are

broad enough to include that; and in view of the fact that the court

had been requested to charge otherwise, and then using expressions

which are broad enough to include that, it is fair to presume that it

was so included, and that the jury so understood.

The language of the charge as given was as follows: ‘ If he

was impelled to the act by an insane impulse which the reason that

was left him did not enable him to resist, or if his reasoning powers

were so far overthrown by his mental condition that he could not

exercise his reasoning faculties in the act he was about to do, the
company is liable.’ T

“ This charge must be read in the light of the request which had

been refused, and which expressly included the question of moral

insanity.

“I therefore hold that the question was disposed of finally by

the supreme court in a manner absolutely binding upon this court.

I therefore give the plaintiff’s third request as stated :

“These words, ‘ general nature, consequences and efi'ect of

the act,’ have been somewhat criticised, and I deem it my duty to

make a few remarks in regard to them, as they are used in that de

cision. They do not refer to the act, in my opinion, by which the

deceased took his life. They are broader than that; they refer to

the entire act,—not only the act by which he took his life, but the
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result of it. That is, they cover the ‘ suicide,’ the accomplished

fact ; and that is what is referred to as the ‘ general nature, conse

quences and effect of the act,’--that is, the general nature of the

suicide, of the murder committed upon one’s self, the enormity and

effect of it; otherwise it would be inconsistent with what precedes;

because, if it was his voluntary act, he knowing and intending that

his death would be'the result, then it would be a simple absurdity

to put the question to you whether, under those circumstances, if

he did not understand the general nature and consequences of the

act, the company would be liable. That would be, I say, absurd.

Those words then have a broader meaning, and cover the entire ac

complished fact,—the act of suicide.

“ In this view of the case, gentlemen of the jury, it is entirely

unnecessary for me to detain you with any remarks or considera

tions growing out of my own views or opinions as to the correct

ness of the law as established by the supreme court, and which has

just been given you as contained in the plaintilf’s third request. I

will, therefore, pass it with a single remark, that a considerable

time ago, after that case of The Insurance Company v. Terry

had been decided in the court below, but before it was decided by

the supreme court, I had occasion to pass upon the same question

in the case of Wolf v. The Insurance Coopany, and then decided

as I now find myself enabled to decide, and my views have not

changed upon that subject since that time.

“ Although I find it nowhere distinctly so stated, yet from the

discussions upon the subject, I gather that these defences, as they

may be called, to the crime of suicide, are placed upon the same

ground so far as this question of the moral character of the act is

concerned, as defences for murder. It has always been held that a

person killing another when so insane as not to be capable of judg

ing between right and wrong should not be convicted of murder.

What I mean is, the principle is the same, although the standard or

degree maybe different. This is virtually so stated in The Insur

ance Company v. Terry, 15 Wallace, 591. This ability to judge

between right and wrong refers to a principle of the human mind.

It does not refer to any tenets of religious belief. It does not de

pend at all upon what a man’s religious belief may be, or whether

he has any or has not. lt does not depend upon whether he be
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lieves in a God and a future state, or the contrary. It refers to

that principle which is planted in every human breast—tha.t sense

of right and wrong which exists in the mind of the disciples of

Buddha or of Confucius, or of the followers of Mahomet or of

Christ, and in the mind of him who believes in none of them. It is

that sense of right and wrong that we all feel and realize and un

derstand. It is true that sense is stronger in some persons than in

others, but it is that to which reference is had in this connection.

“ The defendant’s eighth request I will now consider.

“Counsel for defendant. That is already virtually passed

upon by your honor; it is simply refused, as I understand it.

“The COURT. Very well, that is all that need be said on that

subject.

“ Defendant’s eighth request was as follows: ‘That the evi

dence in this case does not tend to show that degree of insanity on

the part of the assured which excuses the act of self-destruction and

justifies the jury in rendering a verdict for the plaintiff, therefore

the verdict must be for the defendant.’

Gentlemen of the jury, I have done about all that I can do in

this case, and have made these questions as clear as they can be

made with the ability I have ; and if it is not clear in your minds

what your duty is, it rests in the difliculty of making it so, more

than in the efforts which have been made by the counsel on both

sides, and by the court. The propositions of law that have been

stated to you are such as there is no dispute about between counsel,

with the exception of the last, and that has been determined by the

supreme court, and we must obey. This case, gentlemen of the

jury, rests upon presumptions entirely ; that is to say, it rests upon

the conclusions which you are to draw as to the existence of a cer

tain fact from the proof of the existence of other facts. For insani

ty and the degree of it are not susceptible of positive proof in a

case like this. There are instances in which it may be proven with

a great degree of certainty by positive proof, such as in the case of

a raving maniac; but here it rests upon presumptions entirely, and

your decision of the case depends upon conclusions which you shall

draw as to the fact of sanity or insanity from the facts proven. You

start out with the presumption of sanity. The burden of proof is

upon the plaintiff to prove the contrary. If the plaintifl' has sus

\



160 LIFE INSURANCE—-INSANITY, &c.

tained that burden, and has so proven to your satisfaction, then she

may be entitled to recover at your hands. If she has not, then the

defendant is entitled to your verdict.

“ The first question for you to determine is, do the presumptions

arising from the facts proven overcome the presumption of sanity.

The trust test is whether the facts proven, from which you are asked

to find insanity, are inconsistent with sanity. If they are so in

consistent with the exercise of a sound mind that you cannot rea

sonably attribute such facts thereto, then they are evidences of

insanity, but not otherwise.

“ Now there is a great range of indications as to soundness or

unsoundness of mind, all the way from the ravings of the maniac,

which are patent to the eye and the ear, down to the retiring mel

ancholic, who seeks to conceal the worm which is gnawing at his

mental vitality. These indications, I say, range all the way be

tween these; and here the difiiculty exists in coming to a correct

conclusion as to what facts do indicate; but it is peculiarly, and en

tirely, and exclusively within your province, and I leave it to you

without even rehearsing the tacts or in any manner deciding them.

“ Evidence is that which carries conviction to the mind. You

are to look at all the facts which have been proven, and to bring to

bear upon them your best judgment, aided by your experience and

observations in life and considerations to which you have access,

without, however, going outside of the proofs in the case, and de

cide for yourselves whether, in the first place, Everett W. Moore,

at the time he took his own life, was sane or insane. Secondly, if

you shall find that he was insane, then whether under the charge

that has been already given he was so insane as to excuse or exempt

him and this plaintiff from the consequences of the prohibition or

disability in the policy. I recommend to you in your consideration

to adopt that order. First, the question “of insanity in general

terms—was he insane? If you decide that he was not insane, then,

of course, that is the end of it, and your verdict must be for the de

fendant. If you shall decide that he was insane, you must go then

a step farther, and inquire whether his insanity was of that degree

and kind that you are satisfied that he was driven by an irresistible

impulse to commit the act, or that he was incapable of exercising

his reasoning powers as to the moral character, general elfect, and
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consequences of taking his own life. If, after finding that he was

insane, you shall come to the conclusion that he was thus insane,

the plaintiff is entitled to recover at your hands; otherwise not.

If your verdict shall be for the plaintiff, it will be for $5,000, and

interest from the 30th day of December, 1873, to and including

the present date.

“ Coumsel for defendant. I desire, growing out of what

your honor has said, to make another request:—

‘ That the mere fact that the assured did not fully understand

and appreciate the moral character of the act of self-destruction

does not so far excuse the act as to make the defendant liable.’

“ The COURT. I cannot see how this varies in any manner the

charge as already given, and I therefore refuse this request, with

the simple addition that the jury are to take this refusal into con—

sideration, in connection with the charge which has already been

given upon that subject.

“The jury returned a verdict for the plaintitf for the full amount

claimed.”

It will be noticed that there is no presumption of law _pm'ma

facie or otherwise, that self destruction arises from insanity; and

it would seem to be the true rule to hold, that the presumption of

law is that the party was sane at the time of the commission of the

act, unless it shall be proved otherwise.

Chief Justice Williams, in the case of St. Louis Mutual

Li/‘e Insurance U0. v. Groves, 6 Bush. Ky., at page 290, says:

“The sanity of the suicide, like that of the homicide, is legally

presumed, and the evidence of insanity must be sufliciently potent,

to overcome both this legal presumption and the evidence of sanity,

and establish to the satisfaction of the jury insanity. Graham v.

Commonwealth, 16 B. Mon. 587, Keiol v. Uommomuealth, 5

Bush., 362. The mere prohibited act can rarely if ever do this.”

But see contra to cases cited by the learned Judge. Ilopps v. The

People, 31 Ill., 385; Chase v. The People, 40 lll., 352. The

fact that the decedent committed suicide is before the jury, and

they are to consider the fact that the decedent did commit suicide

in connection with other proof, which in order to a recovery, must

satisfy the jury that the party was in the state of mind at the time

he committed the act, that will authorize a recovery. The Supreme
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Court of Maine, in the case of Estalrroolc v. T/zre Union Mutual

Llfe Insurance 00., 54 Maine, 229, supaa, say: “That a jury

would be likely to regard suicide as proof of insanity, does not

effect the conclusion. If suicide is to be regarded as evidentiary

of insanity, as it unquestionably is in most cases, then they gene

rally arrive at correct results. If it is not properly to be so re

garded it may be an argument against a trial by jury, that the tri

bunal is one which allows itself to be governed by its prejudices

rather than by the proofs, but it is none against the construction of

the policy that death by the hands of the assured whether by acci

dent, mistake, or in a fit of insanity, is to be governed by one and

the same rule.” For additional authorities upon the questions here

discussed see authorities cited in the briefs in case in 6 Bush.

supra. See also, Comas v. Covenant Life Ins. Co., Supreme

Court Mo., western division, revision for May, 1874, page 159.

For provisos avoiding policies issued by the principal London in

surance companies prior to the decision in the Borradaile case

supra, see note to the case, 44 English Common Law Reports, 340.

A large number of the English insurance companies, and I

believe some of the American companies have added to the pro

visos here considercd, the words “die by his own hands, whether

sane or insane.” What effect these additional words may have, or

whether the same will be upheld by the courts is not here consid

ered. In the case of Mallory v. Tm/vellers Ins. Co., 47 N. Y.,

52, where by the terms of the policy, the sum insured was to be

paid if the insured shall have sustained personal injury caused by

any accident * * * and such injuries shall occasion death,

etc. It was held that if a wound received by deceased, being pro

duced by an accident did not cause death, but did cause him to fall

into the water where he was drowned, then the death was accidental,

and the defendant was held liable. And it was also held that,

where it appears from the facts that a violent death was either the

result of accidental injuries, or of a suicidal act of deceased, that

the presumption of law is that the death was accidental, and that

the party did not commit suicide. In a very recent case upon a

policy of insurance upon the life of plaintifi"’s testator, the policy‘

contained this condition, “in case he (the assured) should die by

his own hands, the policy should be void, null and of no efl'ect..”
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The assured committed suicide. Plaintiff claimed and gave proof

tending to show that the claimant was insane at the time. Held,

that to take the case out of this condition the assured must have

been so mentally disordered as not to understand that the act he

committed would cause his death, or he must have committed it

under the influence of some insane impulse, which he could not

resist; it is not enough that he was not conscious of the moral ob

liquity of the act. Breasted v. F. L. and T. Co., 4 Hill, 73, S.

C. 8, N. Y. 299, and Dean v. JM. L. Ins. Co., 4 Allen, 96, and

the case of Life Ins. Co. v. Terry, 15 Wallace, 580, supra, dis

tinguished.

Upon the trial a medical witness called by plaintiff was asked

the question: “Assuming that a person had that form of insanity

which you denominate melanchclia, and had committed suicide

would you attribute that suicide to the disease?” This question

was admitted under objection. Held, error as the question did not

call for information peculiarly within the knowledge of an expert,

but for an inference which was within the province of the jury to

draw without being influenced by the opinion of the witness. Van

2andt v. Mut. B. L. Ins. Co. Ins. Law Journal, March No.

1874, p. 208. It would seem that the rule deducible from all the

authorities would be, as held in the Wanzandt case above cited.

The rule there laid down would seem to be in harmony with reason,

and within the true meaning and spirit of the contract, containing

the clause, “If the assured shall die, shall die by his own hand,”

&c., “this policy shall be void.”
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Supreme Court of Illinois.

THE BOARD OF TRUSTEES OF TOWNSHIP 28, N. R. 2, E. of 3d P. M.,

OF WOODFORD COUNTY 2/. ELECTA S. DAVIDSON et als.

I. 'The Statute authorizing loans by the Township Treasurer, prescribes the

form of the mortgage to be given as security, and declares that such mortgages shall

be acknowledged and recorded, as required by law of other conveyances of real

estate.

2. Courts of equity will not correct mistakes in or reform the deeds of mar

ried women, afiirming Moulton st. ux. v. 12’m-d, 20 Ill. 137.

3. The form of mortgage required by the Statute, contains a covenant, that in

case additional security shall be required, the same shall be given to the satisfaction

of the Board of Trustees for the time being. Held, that in default of giving such

additional security when required, that the mostgage may be foreclosed before ma.

turity, by efliux of time.

4. The mortgage in this case dated Dec. 16th, 1867, held void, as to the wife,

by reason of defective acknowledgment. _

5. A mortgage, the name of the husband (grantor) in blank, held valid as to

him when properly signed.

Opinion by

MCALLISTER, J. :-This was a bill in Chancery brought in the

Woodford Circuit Court, by plaintiff in error, against defendants

to foreclose two mortgages upon real estate. The defendants were

husband and wife. The mortgages were given to secure separate

loans of school funds made to defendants by the township treasurer.

The first mortgage was executed December 16th, 1867, to secure

the sum of four hundred dollars, payable in four years with inter

est. It was signed, sealed and acknowledged by both defendants,

although the name of the husband nowhere appears in the body of

the instrument. The acknowledgement was taken by a. justice of

the peace, who certified that Electa S. Davidson, who was person

ally known to him to be the real person whose name was subscrib

ed to the foregoing instrument, appeared before him and acknowl

edged the execution thereof, as her free act and deed for the pur

poses therein mentioned, and that said Ezra D. Davidson, husband

of the said Electa S. Davidson, personally known to him, etc., and

being examined separate and apart, and out of hearing of his said

wife, and the contents being made known. and fully explained to

him, acknowledged said instrument to be his free act and deed ;

that he executed the same, and relinquished his dower, etc., volun
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tarily and freely, without the compulsion of his wife, and did not

wish to retract.

The statute authorizing loans by the township treasurer,

prescribes the form of the mortgage to be given as security, and

declares that such mortgages shall be acknowledged and recorded

as is required by law for other conveyances of real estate. (Gross

Statute, p. 702).

This acknowledgement is wanting in all the substantial re

quisites of the statute respecting the deeds of married women and

for such defects this deed was absolutely void as to the wife.

Limlley v. Smith, 46 Ill., 523.

The other mortgage was executed July 22d, 1868, by defend

ants to secure the re-payment of the sum of eight hundred dollars

in five years, with interest, and is properly acknowledged. The

bill alleges, and seeks to correct a mistake in the deed ; a court of

equity will not correct mistakes in or reform the deeds of married

women. Moulton et um. v. Hard, 20 Ill., 137. The bill in this

case was filed before the sum secured by either mortgage was due

by the efllux of time. The objection is made by defendants that

although an action at law might be maintained upon the covenants,

or to recover the amounts loaned, still a bill to foreclose the .

mortgage will not lie until the debt is due by lapse of time. To

construe the statute upon which these questions arise, we must re

fer to some of its controfiing provisions. The 57th sec. (Gross

Stat., 701), prescribes the terms upon which loans of such _public

funds should be made. And amongst other things it is provided

that for all loans of sums over one hundred dollars, and for more

than one year security shall be given by mortgage, on unincumber

ed real estate, in value double the amount loaned, with a condition

that in case additional security shall at anytime he required, the

same shall be given to the satisfaction of the board of trustees for

the time being. The 58th section prescribes the form of the mort

gage containing a covenant of the grantor to comply with the re

quirement to give additional security.

The 59th section declares that “upon the breach of any con

dition or stipulation contained in said mortgage, an action may be

maintained and damages recovered as upon other covenants.”

Then the 60th section declares that : “In all cases where the
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board of trustees shall require additional security for the payment

of money loaned, and such security shall not be given, the town

ship treasurer shall cause suit to be instituted for the recovery of

the same, and all interest thereon, to the date of the judgment,

provided that proof be made of the said requisition.” These several

provisions enter into every contract of loan made under the statute,

and constitute as far as applicable, as much a part of the mortgage

as if expressly incorporated into it.

When these two sections are considered together in connection

with the other provision fixing the standard of security, it is very

apparent that it was the intention of the 60th section to make the

original debt become due for all the purposes of any remedy for its

collection, immediately upon failure to comply with the require

ment to give additional security.

The authority to require such additional security, is given by

statute and the covenant contained in the mortgage to comply, vest

the board of trustees with the discretion of determining when a

case arises for the exercise of the power, and unless it is exercised

fraudulently or under such circumstances of abuse or oppression

as amounts to fraud, the propriety of the exercise cannot be made

a subject of inquiry in the courts. It appearing in this case that

the requisition for additional security was made and not complied

with, we are of the opinion that a bill would lie to foreclose these

mortgages. There is no evidence in the record sufficient to justify

the conclusion that the power to make the requisition was fraudu

lently exercised or abused. The defendants answer avers that the

legal title to the property mortgaged, was wholly in the wife, and

that the husband had no interest except such as he had as a hus

band of a wife holding a separate estate. If this be so, it is per

fectly clear that the security was far short of what the statute con

templated. The first mortgage was so defectively acknowledged as

to be inoperative in respect to the estate of the wife, and the sec

ond as appears by the bill needed, reforming in a material particu

lar which it is not competent to do so far as the wife is concerned.

Whatever obstacles there may be to relief, as against the

wife, we can see no reason why the first mortgage was not opera

tive upon whatever interest the husband had in the land, and the

second mortgage may be enforced against the interest of both de
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fendants unless there was some such mistake in the description of

the land or terms of the instrument as would prevent. In which

case a proper case being made, the instrument might be reformed

as respects the husband although not as to the wife. There was

no evidence upon this point. The husband by executing the first

mortgage became bound by the covenants therein contained. The

words, “and I do hereby covenant,” would apply to him as well

as to his wife who is named as sole grantor.

Upon the whole case we are satisfied that the court below

erred in dismissing the plaintiffs bill altogether. The decree must

therefore be reversed, and the cause remanded for further proceed

ings not inconsistent with this opinion.

REVERSED AND REMANDED.

It will be noticed that the mortgages in these cases were both executed prior to

the act of March 27th, 1869, Laws of 1869, page 359. See note to the case of Sim

mons v. Hervey, page 33, Monthly WESTERN JURIST, as to the effect of the acts of

1869 and 1872, in relation to the acknowledgment of deeds and mortgages by mar

ried women.

Supreme Court, N. Y., Special Term, July, 1874.

IRENE TEIN 2 SOLOMON TEIN.

Indefinite and uncertain pleadings in action for divorces on the ground for adultery.

The rule as to the time, place and person with whom adultery is alleged to have

been committed.

The defendant in his answer averred that the parties with whom the adultery was

committed are unknown to him, neither did he state the time or places. Held,

that while he was perhaps warranted in not giving the names of the persons be

cause unknown to him, he is not warranted in omitting to state the times and

places at which the offenses were committed.

Motion to make fifth paragraph in answer more definite and

certain “by stating time and the name or names and street or streets

or place or places, and the exact dates with whom and where and

when plaintiff has openly and notoriously prostituted herself for

hire.” -

The complaint was in the usual form by a wife against her

husband for a divorce a vinculo on the ground of his adultery.

The answer contained eight defenses, among others that plain

tiff was not his wife, and that he was never married to her and deny
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ing any act of adultery on his part. The fourth defense alleged

that the plaintiff’s name was not Irene Tein, but was Irene Ashton.

The fifth defense was as follows: “That on the 20th day of

March, 1869, the plaintiff was and ever since has been a common

and notorious prostitute and has during all that time openly and

notoriously prostituted herself for hire, and has during all that time,

at divers places in the city of New York, committed adultery with

divers men, but with what particular men or at what particular

places in said city this defendant is now unable to state more de

finitely. The sixth defense was an admission by defendant that he

had committed “adultery” with the plaintiff, but that she was his

mistress and not his wife, and that he had never held her out as

such to the world, but that all his friends and acquaintances knew

plaintiff to be his mistress and not his wife. The seventh defense

alleged that he was engaged to be married to a very respectable

young lady of first-class standing in society, and the plaintiff be

coming aware of the same threatened to expose defendant’s “adul

terous” intercourse with her, and he, fearing exposure, paid her the

sum of eight hundred dollars and obtained from her a general re

lease of all claims. The eighth defense charged that the action was

only brought to extort money. -

Upon motion Justice Donohue struck out the fourth, sixth,

seventh and eighth defenses as irrelevant and redundant, holding

that there were but two questions under the pleadings which were

properly in issue and material. First, was the plaintiff the wife of

the defendant? Second, if she was did plaintiff or defendant, or

both, commit adultery. -

George F. and J. C. Julius Langbein, for the plaintiff, for

the motion.

William F. Howe, for the defendant, opposed.

LAWRENCE, J. The fifth paragraph of the answer must be

made more definite and certain by stating the times when, and the

places at which the plaintiff committed the alleged adulteries.

The adultery of the plaintiff must be set up in an answer in the

same manner and must be accompanied with the same allegations

as are required when the defendant is charged in a complaint with

the commission of adultery. Monnell v. JMonnell, 3 Barb. 236;

and see Army JMons., 17 Abb. 48.
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In Hyde v. Hyde, 4 Sandf. 622, are allegations “that the

defendant in November, 1851, committed the oifense in the city of

New York with a female whose name is unknown to the plaintiff,”

was held to be insufiicient, and it was further held, that “if the per

son be unknown the complaint should state specifically the place

where the oifense occurred and at a house specified or the like.”

In this case the defendant avers that the parties with whom the

adulteries alleged were committed are unknown to him, and under

the authority just cited he is, perhaps, warranted in making the

allegation in that respect in the form in which it is made, but he is

not warranted in omitting to state in his answer the times and places

at which the oifenses were committed.

Motion granted to the extent above stated, with $10 costs of

motion.

I publish the above case published

in the Albany Law journal, for the pur

pose of calling the attention of the pro

fession to the rule of pleading, that re

quires the charge of adultery to be dis

tinctly stated in the bill or answer in

cases of divorce. It is necessary to

state the time, place and person with

whom the adultery was committed. I

have in practice, frequently found it

diflicult to state the issue or determine

whether or not a definite issue was made

by the pleading. It would seem under

the authorities, that it would be proper

ifsuch is true to aver the time and place,

and that the person with whom the

tiff, should be set up in the answer, in

the same manner, and be accompanied

with the same allegations as are required

when charged in a blll. Such allegation

will then form the proper subject of an

issue. And in order for the party to

succeed, such party must prove the charge

as alleged. In the case of Bake! v.

Bo/éel, 3 Edwards’ Chancery Reports, p.

396, it was held on a bill for divorce,

containing an allegation (and no other)

of adultery with Emeline Morris, that it

was not enough for the master to report

that the act was committed with a wo

man whose name is unknown. That the

charge in the bill must be proved as

adultery was committed is unknown,

but a party is not warranted in omitting

to state the time and place. In the case

of Monnell v. Monnell, 3 Barb. p. 236,

it was held that in suits for divorce, on

the ground of adultery, feigned issues

are only to be made up for the trial of

the facts contained by the pleadings.

The allegations must be expressly made

on one side, and denied on the other,

and those only are to be tried. And

where the defendant makes a recrimin

atory charge of adultery in the answer,_

the charge must be such that the defend

ant, if innocent, as to entitle such de

fendant to a divorce, if substantiated on

a bill filed. The adultery of the plain

alleged in order to authorize a decree.

Under our Statute Laws of I874, chap

ter entitled Divorce, Myers’ edition, page

158, provides that “ The process, prac

tice, and proceedings under this act shall

be the same as in other cases in chan

cery, except as herein otherwise pro

vided, and except that the answer of the

defendant need not be on oath ” While

it is true that the statute does not require

the answer to be on oath, yet the answer

should state the charge distinctly, so that

the replication would form an issue.

See also, Puterbaugh’s Chancery Prac

tice and Pleadings, page and au

thorities there cited.
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Supreme Court of Pennsylvania.

W.M. E. UDDERZOOK 77. THE COMMONWEALTH.

It is proper in a homicide case to offer in evidence of identification the photograph

of deceased—other evidence also properly admitted.

Error to the Court of Oyer and Terminer of Chester county.

Opinion by

AGNEW, C. J. July 2d, 1874:—This is, indeed, a strange

case; a combination by two to cheat insurance companies, and a

murder of one by the other to reap the fruit of the fraud. Winfield

Scott Goss, an inhabitant of Baltimore, had insured his life to the

amount of $25,000. He was last seen at his shop on the York

road, a short distance from Baltimore, on the evening of the 2d of

February, 1872, in company with William E. Udderzook, his

brother-in-law, the prisoner, and a young man living near. They

left him to go to the house of the young man’s father. In a short

time the shop was discovered to be on fire. After it was burned

down a body was drawn out of the fire, supposed to be that of Goss.

Claims were made upon the insurance companies, the prisoner be

ing active in prosecuting them. On the 30th of June, 1873, the

prisoner and a stranger, a man identified as Alexander C. Wilson,

appeared at Jennersville, in Chester county, in this State, and re

mained over night, and the next day. In the evening, July 1st,

the prisoner and this stranger left Jennersville together in a buggy.

Next day, on being met, and asked what had become of his com

panion, the prisoner said he had left him at Parksburg. On the

11th of July, the body of a man, identified on the trial as W. S.

Goss or A. C. Wilson, was found in Baer's woods, about ten miles

from Jennersville, the head and trunk buried in a shallow hole, in

one place, and the arms and legs in another. The stranger who

was with the prisoner at Jennersville, identified as A. C. Wilson,

was traced from place to place, living in retirement, from June 22d,

1872, up to within a day or two of the time when he appeared with

the prisoner at Jennersville. During this interval the prisoner and

Wilson were seen together several times under circumstances indi

cating great intimacy and privacy. Wilson has not been seen or
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heard of since the evening of July 1st, 1873, when he left Jenners

ville in company with the prisoner. The great question in the

case was the identity of A. C. Wilson as W. S. Goss. This was

established by a variety of circumstances and many witnesses,

leaving no doubt that Goss and Wilson were the same person, and

that the body found in Baer’s woods, was that of Goss. All the

bills of exceptions except one, relate to this question of identity,

the most material being those relating to the use of a photograph

of Goss. This photograph, taken in Baltimore on the same plate

with a. gentleman named Langley, was clearly proved by him, and

also the artist who took it. Many objections were made to the use

of this photograph, the chief being to the use of it to identify

Wilson as Goss ; the prisoner’s counsel regarding this use of it as

certainly incompetent. That a portrait or aminiature painted from

life, and proved to resemble the person, may be sure to identify

him, cannot be doubted, though like all other evidences of identity

it is open to disprove or doubt, and must be determined by the

jury. There seems to be no reason why a photograph, proved to

be taken from life and to resemble the person photographed, should

not fill the same measure of evidence. It is true, the photograph

we see is not the original likeness, and its lines are not traced by

the hand of the artist, nor can the artist be called to testify that

he faithfully limned the portrait. They are but paper copies taken '

from the original plate called the negative, made sinsible by chemi

cals and printed upon by the sunlight through the camera. It is a

result of art guided by certain principles of science. In the case

before us such a photograph of the man Goss was presented to a.

witness who had never seen him, so far as he knew, but who had

seen a man known to him as Wilson. The purpose was to show

that Goss and Wilson were one and the same person. it is evident

that the competency of the evidence in such a case depends on the

reliability of the photograph as a work of art, and this, in the case

before us, in which no proof was made by experts of this reliability,

must depend upon the judicial cognizance we may take of photo

graphy as an established means of producing a. correct likeness.

The daguerrian process was first given to the world in 1839. It

was soon followed by photography, of which we have had nearly a

generation’s experience. It has become a costomary and a common



172 WM. E. UDDERZOOK -u. TI-IE COMMONWEALTH.

mode of taking and preserving views as well as the likenesses of a

person, and has obtained universal assent to the correctness of its

delineations. We know that its principles are derived from science ;

that the images on the plate made by the rays of light through the

camera are dependant on the same general laws which produce the

images of outward forms upon the retina, through the lenses of the

eye. The process has become one in general use, so common we

cannot refuse to take judicial cognizance of it as a proper means of

producing correct likenesses. But happily the proof of identity

in this case does not depend on the photograph alone.

Letters from Wilson, identified as the hand writing of Goss ;

a peculiar ring, belonging to Goss, worn upon the finger of Wilson ;

the recognition by Wilson of A. C. Goss as his brother; packages

addressed to A. G. Goss, and envelopes bearing the marks of the

firm with which W. S. Goss had been employed, coming and going

to Baltimore ; and many other circumstances following up the man

Wilson, leave no doubt of his identity as Goss, independently of

the photograph. The objection to the proof of Goss’ habits of in

toxication is equally untenable» True, the habit is common to

many, and alone would have little weight, but habits are a means

of identification, though with strength in proportion to their peculi

arity. The weight of the habit was a matter for the jury. It is

- unnecessary to follow the bills of exceptions in detail. They all

relate to facts and circumstances bearing on the question of identity.

lf the bills of exception are many they only denote that the circum

stances were numerous, and in this multiplication consists the

strength of the proof. They are many links in a chain so long it

encircles the prisoner in a double fold. The questions put to G.

P. Moore, A. H. Barnitz, and A. R. Carter, were unobjectionable.

Whether they really could not identify the dark and swollenface of

the corpse, it was not for the court to decide. The weight belong

ed to the jury. There was no error in permitting the jury, after

their return into the court for further instructions, to take out with

them at their own request, the teller’s check, due bill and applica

tions for insurance papers, which had been proven, read in evidence,

and commented on in the trial. The appearance, contents, and

handwriting of these documents were no doubt important to be in

spected by the jury, who could not be expected to carry all these
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features in their minds. It is customary in murder cases to per

mit the jury to take out for their examination the clothing worn by

the deceased, exhibiting its condition, the rents made in it, the in

strument of death, and all things proved and given in evidence

bearing on the commission of the olfense.

We discern no error in this record, and therefore aflirm the

sentence and judgment of the court below, and order this record to

be remitted for execution.—Pittsbm~g Legal Journal.

 

Supreme Uourt Qf Illinois.

JOHN W. DOANE et. al. zl. JOHN H. DUNHAM.

1. In cases of executory contracts the law gives the purchaser a reasonable

time in which to make a fair examination, to see whether or not the property an

swers the character called for by the contract.

2. The distinction between executed and exeeutory contracts, discussed and

defined.

3. What is a reasonable time for the purchaser to determine whether or not the

property answers the contract, is a. question for the jury under all the circumstances.

4. If the purchaser fails to make the examination within such reasonable time.

he will be precluded from offering them back and rescind the contract, and avoid

payment on that ground.

5. In case of purchase by sample, or in cases of contracts for future delivery,

the law will imply that the parties contemplated the property or goods to be deliv

ered shall be of a fair and merchantable quality, and will raise a warranty to that

effect.

6. But in case the purchaser fails to make the examination and offer to sur

render the goods within a reasonable time, under all the circumstances, in case the

property or goods did not answer the contract, such purchaser would still have the

right to rely upon the warranty implied by law, in mitigation of damages under the

general issue, and would only be liable upon a quantum meruit for the goods.

Opinion by

MCALLISTER, J. :—This was z'n0leb1'tatus assumpsit by Dun

ham v. J. W. Doane dc O0., for a. quantity of sugar sold and de

livered. The latter pleaded the general issue. It appears by un

contradicted evidence that Dunham was the agent in Chicago for

manufacturers of sugar in Boston and Philadelphia, and also sold

on commission for parties in New York. That he kept a store in

Chicago from which he was accustomed to sell sugars, to the

wholesale dealers in that city by means of an agent of the name of

Briggs, who visited the stores of the wholesale grocers every day
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soliciting orders, sometimes taking samples with him. Dunham

having in store a lot of Mollar and Martin’s powdered sugar.

Briggs on one of his daily visits called at the store of Doane & C0.,

who were wholesale grocers, for orders ; he had no sample ; but

Doane asked him if he had any powdered sugar; he replied that

he had; Doane asked him whose it was ; he said Mollar & Mar

tin’s, and his price was 13% cents (per pound) ; Deane replied that

he would not give it, but olfered 13} cents for twenty barrels,

which Briggs accepted. The stores of the respective parties were

in the same city ; but how far apart, does not appear, nor is it very

material. According to the custom of the trade the contract was

for thirty days time. No time was specified for the delivery of the

sugar, but from the course of business it would seem to be at the

option of the buyer ; such right to be exercised however within a

reasonable time. At the making of the contract there was no selec

tion or setting apart, from the lot, of any specific barrel. The

buyers two days afterwards sent their teamster to Dunham’s store

for the sugar contracted for, and twenty barrels were delivered by

the latter. It was kept by the buyers in their store without any

examination or anything done to it for nearly twenty-six days, when it

was examined and found to be of an unmerchantable quality. It

appeared to have originally been powdered sugar, and Mollar &

Martin’s ; but was caked to an almost stony condition, was wholly

unfit for the purposes of powdered sugar, and worth considerably

less for any purpose. When its condition was discovered, the buy

ers notified Dunham and offered to return it, but he declined to re

ceive it back. On the trial the plaintilf claimed the full contract

price, on the ground that there was no warranty express or implied,

while on the other hand the defendants insisted that there was a

warranty which was broken ; for that reason they had the right to

return it on discovery of the defect, and such offer defeated the

right of recovery.

The jury gave the plaintifl" the full contract price, and the

court overruling a motion for a new trial, gave judgment on the

verdict. From the instructions given, and some that were asked

and refused, it appears that the case was tried upon this theory of

the law ; that even if there was no fraud, but if there was a war

ranty of the goods, which was broken, the buyers had the right for
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that reason to rescind, offer to return, and that defeated the whole

recovery, irrespective of whether this was an executed sale or an

etveoutorg contract of sale, or whether there was any stipulation

in the contract for a return or not. That doctrine was laid down

by Lord Eldon in Curtis v. Hanneg, 3 Esp. 83, A. D. 1800.

But in the case of Street v. Bleg, 2 Barn & Adol, 456, decided in

1831, Lord Tenterden Ch. J., reviewed the cases and the views of

Lord Eldon were expressly repudiated, and it was held that when

there is a warranty on sale of goods without fraud, and no stipu

lation in the contract, that the goods might be returned,-the vendee

has no right to annul the contract without the consent of the vendor ;

but in an action for the price the warranty and breach may be

given in evidence in mitigation of damages on the principle of

avoiding circuity of action. His Lordship also recognized a dis

tinction between an executed sale and an executory contract for a

sale, in which latter case it was held, the goods may generally be

returned as soon as they are found not to satisfy the contract, if

the purchaser have done nothing in the meantime beyond what is

necessary to give them a fair trial. This case has been followed

by numerous others in England, and is fully approved in New

York, Voorhees v. Earl, 2 Hill, 288. By the contract in the

case at bar, the price was to be paid and sugar delivered in the

future. There was at the time of making it no selecting or setting

apart of any specific barrels from the mass in store, so as to pass

the property in present-i. . The contract was therefore executory

and the goods not purchased upon inspection. Under such circum

stances the law will imply that the parties contemplated the sugar

should be of a fair and merchantable quality, and will raise

a warranty to that effect.

It was Dunham’s duty, to deliver sugar that should answer the

character, and be of the quality contemplated, bringing the average

market price. Nothing short can be regarded as performance.

Babcoclc v. Trice, 18 Ill., 420 ; Misner v. Granger, 4 Gilm., 69;

Howa/rd v. Hoeg, 23 Wend., 350.

The barrels delivered to defendant’s teamster were of Dun

ham’s selection from the mass in his store. The contract being

executory, the law gave the defendants a reasonable time in which

to make a fair examination, and see the sugar answered the
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character and quality of that called for by the contract. What

is such reasonable time is to be determined upon by the jury in

view of all the circumstances. If the defendant’s failed to make

the examination within such reasonable time, they will be preclu

ded from the right to offer them back, rescind the contract, and

avoid payment on that ground; but would still have the right to

rely upon the warranty implied by law, in mitigation of damages

the general issue, or in other words will be liable upon a quantum

meruit for the goods. If on the other hand they retained the

goods only a reasonable time for examination, and immediately

upon discovering that they were not of the character or quality cal

led for by the contract, they notified the vendor to take them back,

then the contract was rescinded and no recovery could be had for

the price. 2 Kent's Com., Marg p., 479, 480. None of the

refused instructions asked on behalf of the defendant’s were

Aproper. But as we must reverse the judgment for error in the

plaintiff’s instructions, we shall not stop to point out those in the

defendant’s.

The third instruction for plaintiff told the jury, that as a mat

ter of law there was in the sale of personal property, no implied

warranty, that the goods sold are of any specific quality or good

ness when the purchaser at the time of the sale has an opportunity

to examine them if he chooses to do so, and the seller is not a

manufacturer, and if the jury shall believe from the evidence that

the plaintiff was guilty of no fraud or concealment and did not

specially warrant the sugar, and there was an opportunity on the

part of denfendant’s to examine the sugar at the time they received

it, and they failed or neglected to do so, but received it without

objection, and plaintiff did not at any subsequent time agree to

receive it back, and discharge defendant’s from their indebtedness,

or did not agree with defendant’s that the latter should hold the

sugar and sell it on plaintiff’s account, then they should find for

the plaintiff.

This instruction entirely ignores the distinction between a sale

of specific chattels where the property passes in prasenti, and the

case of an Executory contract, and was calculated under the cir

cumstances of this case to mislead the jury in respect to the war

ranty implied in the case of an executory contract.
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It virtually tells the jury that in the absence of a fraud and

special warranty, if there was opportunity to examine the sugar at

the time defendant’s received it, and they failed or neglected to do

so, but received it without objection, then they were cut off from

all defence, unless plaintiff had subsequently agreed to take it back

and discharge them. We have seen that the law gave them a rea

sonable time which is to be determined upon by the jury. The

instrucion is in conflict with that view and therefore erroneous.

The judgment must be reserved and the cause remanded.

Rnvnusnn AND REMANDED.

 

Supreme Court of Illinois.

LOUIS WARNECKE ct. al. '0. JOHANN LEMBCA.

I. Bill to redeem from a sale made under a trust deed. The trustee named

in the deed having died, the sale was made by his widow, the administratrix of his

estate.' It was provided in the trust deed, in default of the payment of the notes

secured, &c., on the application of the legal holder, "John Rauscher or his legal.

representative,” should advertise, sell and convey the land, as the attorney of the

grantor.

2. The only question presented is, whether the administratrix of the deceased

trustee could rightfully make the sale. Held, that she could not, and that only

remedy was to apply to a Court of Chancery, to appoint a trustee to complete the

execution of the trust, or to file a bill and foreclose the same, as in case of an or

dinary mortgage.

Opinion by

Sco'1"r, Justice:—This bill was to redeem the land in contro

versy, from a sale made under a trust deed for default in the pay

ment of the indebtedness thereby secured. The trustee named in

the deed who was clothed with the power to make the sale having

died, the sale was made by Walburga Rauscher, his widow, and the

administratrix of his estate. It was provided in the trust deed in

default of the payment of the notes secured, or any part thereof,

on application of the legal holder, “John Rauscher, or his legal

representative,” should advertise, sell and convey the land as the

attorney of the grantor. ,

The only question presented, material to the decision of the

case is, whether the administratrix of the deceased trustee, could
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rightfully make the sale. The law is very jealous of this class of

sales, and will permit no marked deviation from the authority giv

ing the right. Mason v. Ainsworth, 58 Ill., 163.

The general rule is, the trustee himself must execute the power,

and if by reason of death or incapacity he cannot do it, relief can

only be had on application to a Court of Chancery, to appoint a

trustee to execute the residue of the power.

It is claimed the “legal representative” of the trustee is des

ignated by the express terms of the deed to make the sale on the

application of the legal holder of the indebtedness. Who is the

“legal representative,” in the sense that term is used in the trust

deed? is a question involving very grave difiiculty. It is well

known this term does not always have the same signification. Le

gal representative or personal representative in the commonly ac

cepted sense, means administrator or executor. But this is not the

only definition. It may mean heirs, next of kind or descendants;

2 Redfield on Wills, 68, 80, 81, Delannay v. Barrett, 4 Gill, 454,

Gulf R. R. and Banking 00. v. Brag/an, 8 S. & M. 234.

The sense in which the term is to be understood depends some

what upon the intention of the parties using it, and is to be gath

ered not always from the instrument itself, but as well from attend

ing circumstances. It will be observed these definitions of “ legal

representative,” have reference exclusively to administration of

estates, both testate and intestate, and the relation certain parties

bear to deceased persons.

It seems to us most illogical to say the term “legal repre

sentative” as used in the deed comes within any of the definitions

given. It will bear another construction, and one more in harmony

with the intention of the parties using it. When found in instru

ments other than those relating to the administrations of estates,

or the aifairs of the deceased persons, it has been construed some

times to mean assignees or a certain class of purchasers accord

ingly as it was supposed the parties must have understood it.

Nothing could be more absurd than to suppose the grantor in this

instance intended to use it in the sense of heirs or next of kind.

They might be so numerous, or there might be minors, lunatic, or

insane persons otherwise incapacitated to act, and it would, be im

practicable to have any execution of the power. Nor is it more
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reasonable to believe it was intended to use the term in the sense

of administrator or executor. The administrator or executor, is the

legal representative of the decedent, only as to the personal estate.

The legal title to the real estate covered by the trust deed was in

the trustee. It did not descend to the administratrix, and how

could she convey that which she did not have? She was in no way

connected with the title that was in the trustee, but was a stranger

to it. She could not convey in the name of the trustee for he was

dead, nor could she convey in the name of the grantor or her own

name, for no such power was given. Where the trustees have the

legal title and power of sale, they alone are competent to contract

and make a good title to the purchaser. Perry on Trusts, sec. 787.

In Delannay v. Bm-1-ett, it was declared the purchaser of a

pre-emption right is to be regarded as the “legal representative ”

of the original claimant, under the act of Congress granting such

rights.

In the Grand Gulf Rmlhoad Banking C0. v. Brag/an, the

same point was ruled that the term, “legal representative,” as

used in the act of Congress of March, 1803, touching pre-emption

claims under the act, does not mean children or heirs only, it em

braces also assignees, and grantees, who, in regard to the thing as

signed or granted are the legal representatives of the assignor or

grantor." The reasoning of the court is cogent and unanswerabie.

Mr. Chief Justice Sharkey, in delivering the opinion said, “An

“assignee or grantee is a legal representative of the assignor or

“ grantor in regard to the thing granted. If Congress had intend- -

“ ed that heirs only should be entitled to represent the original set

“ tler, it is remarkable that the word “ heirs ” was not used. Its

“meaning is well known; it is the appropriate expression, when

“those on whom the law casts the estate are spoken of. And as

“Congress used a phrase more comprehensive we must suppose

“ other persons besides heirs were intended. General expressions

“in law must be construed to have a general application, unless

“there be a clear indication that they were intended to be used in

“ a restricted sense. Representative is one who exercises power de

“rived from another. The purchaser derives his power over the

“ estate from his vendor.”

Had it been the intention of the parties to this deed that the
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heirs or administrator should execute the power in the event of

the death of the trustee, it is a singular omission that no ap

propriate words were used to indicate which class of representa

tives was meant. And as the parties have used a term susceptible

of a difierent definition, we must believe persons other than heirs

or administrators were intended, especially when the enlarged inter

pretation will eifectuate the purpose the parties had in view, and a

more restricted and technical one will defeat it. It is agreeable to

the analogies of the law, that the assignee or grantee having the

legal title that was in the trustee, can execute the power; but it

involves an absurdity to say a mere stranger to the title can. This

is the doctrine of the cases of Par-olee v. Lindly, 31 Ills, 174,

and Strotlzer v. Law, 54 Ills, 413.

The principle of those eases is that when the mortgagee or his

assignee is empowered to sell on default being made, if the indebt

edness thereby secured is assignable at common law, or by our

statute, the assignee is the only party who can execute the power.

It is for the reason, the assignee is the legal holder of the indebt

edness, and the assignment carried with it the mortgage as the

mere incident.

In Hamilton v. Lulu/cee, 51 Ills, 415, and in Mason v.

Ainsworth, 58 Ills, 163, it was declared the equitable assignee of

the indebtedness could not execute the power in his own name. He

had neither the legal title to the estate mortgaged, nor the indebt

edness. In the case we are considering the administratrix had

neither.

It follows from the doctrine of those cases that the party in

whom is the legal title to the mortgaged property or his assignee,

or his grantee is the only proper party to execute the power.

Here the trustee was dead. There was no grantee or assignee,

and hence no “legal representative ” in the sense we suppose that

that term must have been used in the deed. Therefore, there was

no one who could rightfully make the sale. A new trustee should

have been appointed to execute the power, or the trust deed should

have been foreclosed by bill in chancery as an ordinary mort

gage.

The sale by the administratrix being unauthorized by law did
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not bar the equity of redemption. The court properly held the

premises subject to redemption, and its decree is affirmed.

DECREE AFFIRMED.

BREESE, C. J.:—I do not concur in the opinion. The deed of

trust expressly authorizing the legal representatives to make the

sale, it was properly made by the administratrix.

SHELDON, J.:—I concur with Mr. Chief Justice Breese.

<-->><---

At Chambers—McLean Circuit Court.

EXPARTE HENRY BEHERNS.

I. Habeas corpus, power of towns and cities, office of the writ.

2. The right of magistrates to imprison in default of payment of fines.

3. Power of courts to discharge and what may be heard on habeas corpus can

not review the judgment of commiting officer.

4. Practice when the record upon which the commitment is made is defective.

The courts in this State may by writs of habeas corpus and certiorari look into

the record so far as to ascertain whether the judgment will sustain the imprison

ment.

Opinion by

TIPTON, J. :—This is an application for a habeas corpus in

which the petitoner alleges that he is the owner of a large amount

of personal and real estate subject to execution. That no execu

tion against his goods and chattels has been issued, and that the

only writ issued upon the judgment, is the writ for his arrest, a

copy of which is attached to the petition. The writ is substanti

ally in the form of the writ in exparte Bolig, 31 Ill., 88. The

petition further alleges that the petitioner is unjustly imprisoned

in the jail of Ford county, by Edward L. Gill, sheriff and jailor of

said county.

It is admitted that the petitioner was duly prosecuted and con

victed before F. L. Cooke, a justice of the peace of that county,

for the violation of an ordinance of the city of Paxton, prohibiting

the selling and giving away intoxicating, malt, vinous, mixed or

fermented liquors, within the limits of the city of Paxton. This

ordinance provides : “That whoever by himself or herself, agent

or otherwise, shall sell or give away in any quantity intoxicating,

malt, vinous, mixed or fermented liquors, within the limits of the

city of Paxton, without having first obtained a license or permit there
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fore, from the proper authorities of the said city, shall upon con

viction thereof, for each act of so selling or giving away any of

said liquors, pay a fine of fifty dollars and cost of suit; and upon

the order of the court or magistrate before whom such conviction

is had, (and the said court or magistrate shall issue such order) be

committed to the county jail of Ford county, or calaboose, or other

place provided by said city for the incarceration of offenders, until

such fine and costs are fully paid, provided the imprisonment shall

not exceed six months for any one offense.” Section seven of

article five of an act entitled, “An act to provide for the incorpora

tion of cities and villages.” Laws of 1872, page 235, provides

that, “In all actions for the violation of any ordinance, the first

process shall be a summons, provided however, that a warrant for

the arrest of the offender may issue in the first instance upon the

affidavit of any person that any such ordinance has been violated,

and that the person making the complaint has reasonable grounds

to believe the party charged is guilty thereof, and any person ar

rested upon such warrant shall without unnecessary delay, be taken

before the proper officer to be tried for the alleged offense. Any

person upon whom any fine or penalty shall be imposed, may upon

the order of the court or magistrate before whom the conviction is

had, be committed to the county jail, or the calaboose, city prison,

work house, house of correction or other place provided by the city

or village for the incarceration of offenders until such fine and pen

alty and costs shall be fully paid, provided that no such imprison

ment shall exceed six months for any one offense.

It is insisted by the petitioner first, that the above section of

the statute is in violation of section twelve, of article two of the

constitution of this State. Second, that the order of imprisonment

should be made at the time of the rendition of the judgment, and

should constitute a part of the judgment. In the case exparte Bolig,

31 Ill., 95, in discussing the Princeton ordinance, the court say,

“Upon the hypothesis that the second section denounces punish

ment by imprisonment on a conviction for its breach, it is correctly

said the police magistrate had no jurisdiction of the offense, for

such magistrate is only a justice of the peace,” citing the case of

exparte Welsh, 17 Ill., 161.”

“Habeas corpus is undoubtedly the proper remedy for very
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unlawful imprisonment, both in civil and criminal cases, but an im

prisonment is not unlawful in the sense of this rule, merely because

the process or order under which the party is held, has been irregu

larly issued or is erroneous. Process which has been irrgularly is

sued, may be set aside by the court or officer by whom it was issu

ed, and erroneous judgments and orders may be reversed on appeal

or writ of error, exparte McCullough, 35 California, 100. The

writ of habeas corpus has not been given for the purpose of re

viewing judgments or orders made by a court, or judge, or officer

within their jurisdiction. To put it to such a use would be to con

vert it into a writ of error, and confer upon every officer who has

authority to issue the writ, appellate jurisdiction over the orders

and judgments of the highest judicial tribunal in the land—estab

lish the doctrine that the judgments and orders of courts may be

reviewed on habeas corpus upon the ground of error and appeals

for the correction of errors, may be dispensed with in all cases in

which the arrest or imprisonment of persons may be allowed. It

is well settled that habeas corpus can be put to no such use, and

that its functions where the party has appealed to its aid is in cus

tody under process, do not extend beyond an inquiry into the

jurisdiction of the court by which it was issued, and the validity of

the process upon its face, exparte McCullough, 35 Cal., 101, Peo

ple v. Cassels, 5 Hill, 167, People v. Sheriff of New York, 7

Abbott, 96, Eaparte Gibson, 31 Cal., 619, Platt v. Harrison,

Sheriff, 6 Clark, (Iowa), 79. The jurisdiction of the magistrate

to issue the writ in this case, is fully maintained in the case of

exparte Bolig, 31 Ill., 96, the court in this case say, “To meet that

large class of cases arising from the breaches of town ordinances

and such like, where a fine is the only penalty, the offenders are

not usually willing to wait until a fifa can be issued and returned.

A summary mode of dealing with them is indispensable to the

safety of society, and the preservation of good order, and it is no

hardship upon them if they are unwilling to pay the fine, that

the ordinary means should be used to compel them to pay. If the

offender is unable to pay, he may get relief under an equitable con

struction of section 195, of the criminal code, or if he cannot thus,

then by some action of the town council who would doubtless de

sire to relieve the town from the charge of his maintainance in
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prison after the expiration of a reasonable term of imprisonment.

As we look at the case, the imprisonment is but an incident of the

fine. This court has said a justice of the peace in fining a party

for a contempt, may direct him to be imprisoned until the fine and

costs are paid, Brown v. The People, 19 Ill., 613. The princi

ple is inasmuch as the justice has power to fine, he has all the pow

er necessary to make the granted power effectual by imprisoning

the offender until the fine shall be paid. The imprisonment as in

this case, is only a consequence of the power to fine.” It is there

fore clear that the section of the statute above cited, is in harmony

with the constitution, and that the magistrate had power to law

fully issue the writ. It is not a case where the magistrate acted

without having jurisdiction. The petitioner has a perfect, well de

fined and complete remedy in the regular and usual method of ap

peal. After conviction by a court or magistrate having jurisdic

tion, though the conviction may be irregular or erroneous, the party

is not entitled to the writ. The judgment and proceedings of an

other competent court cannot be revised upon habeas corpus. This

we understand to be well settled, Com v. Lacky, 1 Watts, 68, case

of Yates, 4 John, 317, 2 Kent, 26–33, Storer v. State, 4 Mo.,

614, Riley’s case, 2 Pick, 172, Bk. U. S. v. Jenkins, 18 John,

305, Exparte Watkins, 3 Peters, 193, Johnson v. U. S., 3 McLean,

89, Platt v. Harrison, Sheriff, 6 Clark, (Iowa), 81, the magis

trate having power to imprison on non-payment of the fine, the

only question that remains is this: was it the duty of the magis

trate to make the order of imprisonment a part of his judgment ?

Bishop in his work on criminal procedure, section 870, says, “where

the sentence is to pay a fine, the order of the court should accom

pany the sentence, that the defendant stand committed until the fine

or fine and costs, either or both, as the case may be, shall be paid.

This is the common law doctrine and practice, and the same prac

tice is confirmed also by statutory provisions in some of our States.

There are perhaps cases which seem to imply that the sentence is

not good unless it contains this provision to enforce its execution.

But it was held in New York, on grave consideration, that if the

sentence requires the defendant to pay a fine, and the judgment

then proceeds to award process for its recovery according to the

ractice of the court, this is good, though there is no clause re
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quiring the commitment of the defendant until the fine is paid,”

citing Kane v. The People, 8 Wend, 203.

This is simply a judgment for a fine, and the power to impris

on is a necessary consequence of the power to fine. The judge

ment for the fine could have been rendered in the absence of the

defendant, and order for his arrest issued at any time, conceding

that it would be a better practice under the statute for the magis

trate to order that the defendant stand committed until the fine and

costs are paid. Yet to hold that the defendant would be entitled

to his discharge because the magistrate did not so order, would be

reviewing the judgment of the magistrate when the mode provided

by law for such review is by appeal. The defendant , alleges in

his petition that he intends to appeal; by doing so, he can have a

trial denovo; and on filing an appeal bond with the magistrate, and

having the same approved, he will be entitled to be discharged.

The writ is in all respects formal, and the magistrate having the

lawful authority to commit the defendant, he must be remanded if the

judgment is defective in form or, substance to an extent that will not

warrant the commitment. The remedy is by petition for writ of

habeas corpus and certiorari as was done in the case of exparte

Lange, Legal News, vol. 6, page 237, where it is held that where

a prisoner shows that he is held under a judgment of a federal

court made without authority of law, the Supreme Court will by

writs of habeas corpus and certiorari, look into the record so far as

to ascertain whether the facts alleged be true, and if it is found to

be so, will discharge the prisoner, exparte Lange, 18 Wallace, 163.

The courts in this State have power to grant writs of habeas corpus

and certiorari, and may award the same and look into the proceed

ing so far as to determine whether or not the proceedings will war

rant the writ upon which the prisoner may be in custody. See

exparte Lange, supra, and cases there cited.
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Northern District of Illinois-—(]ireuit Court United States.

PEOPLE OF THE STATE OF ILLINOIS '0. C. & A. RAILROAD CO.

The act of Congress of April 20th, I871, does not authorize the transfer from a State

to a United States court of a prosecution by the State against a railroad corpora

tion for violation of its laws.

Opinion by

DRUMMOND, J. Delivered June, 1874 :-The State commenc

ed a prosecution in its own name against the railroad company, a

corporation of this State, for a violation of the act of May 2d, 1873,

in the Circuit Court of Sangamon county. After the action was

commenced, the defendant in vacation filed a petition, verified by

aifidavit, with the clerk of this court, which alleged in substance

that the railroad company claimed the rights, privileges and immu

nities secured by the constitution of the United States, and that,

under the color of the act of this State above mentioned, the com

pany was subject to be deprived of the same, and asking for a writ

of certiorari to the State court, where the actign was pending.

The clerk accordingly issued the writ of certiorari, requiring the

State court to send to the court the records and proceedings in the

cause. The question now made is whether the court has jurisdic

tion ofthe case. It is claimed to exist under the first section of the

act of Congress of April 20th, 1871.

It is insisted by the counsel of the railroad company, that the

language- of this section includes all persons of every class within

the jurisdiction of the United States ; that it compreheuds any

right, privileges or immunities secured by the constitution, and any

one of the amendments, and that the corporation is a person repre

senting and acting for all the members of which it is composed,

and for the rights, privileges and immunity secured to them as such.

Now, if it be admitted that this is the true construction of the act

of April 20th, 1871, and if it be considered, further, that the State

was prosecuting an action of debt for a penalty which could not be

imposed without causing the company to be subjected to the depri

vation of rights, privileges and immunities granted by the constitu

tion, the question is whether the same cause could be removed from

the- Circuit Court of Sangamon county, so as to authorize this court

to take jurisdiction. The reason is that the act of the Legislature,

under which the penalty is sought to be imposed, impaired the ob

ligation of the contract which the State made with the company by

its charter. If this were so, has Congress authorized the transfer

of a case from the State to the Federal courts? In such a contin

gency it must satisfactorily appear that this has been done.
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There can be no doubt that Congress can vest any jurisdiction

authorized by the Constitution in the courts, either originally or by

transfer from the State courts. But prior to the act of April 20th,

1871, that clause of the Constitution which prohibits a State from

passing any law impairing the obligation of contracts, when in

volved in a suit pending in a State court, and the decision of the

court was in favor of the validity of the law, could only be enter

tained by the Federal courts by writ of error under the 25th section

of the judiciary act. Has the act of April 20th,1871, changed

this '2 If so, it must be by express words or by necessary implica

tion. The first section of the act of 1871 declares that the person

doing the injury under color of the State law shall be liable to an

action at law in equity or other proper proceeding for redress. It

will be observed that there the words “action at law” and “suit in

equity-_” are omitted, and the language used in such proceeding to

be prosecuted in the several District and Circuit Courts of the

United States.

There can be no doubt that the action at law and suit in equity

referred to are the original actions and suits to be commenced in

the District and Circuit Courts, and it would seem not an unfair

construction to hold that the proper proceeding should follow the

principal words used, and that it also be referred to any other origi

nal proceeding than such as might be properly termed an action at

law or suit in equity j. and when they were prosecuted in the Dis

trict or Circuit Court they were to be subject to the same right of

appeal, review upon error, and other remedies in like cases provi

ded under the act of April 9th, 1866, and other remedial laws in

their nature applicable to such cases. Now the argument is because

in some of the statutes here referred to provision is made under

certain circumstances named in each case, for a transfer to the same

from the State to the Federal court, that this cause can be trans

ferred. We are not prepared to admit the conclusion. On the con

trary, we think if the first section of the act of 1871 was interpre

ted to authorize the transfer, more explicit language would have

been used. Undoubtedly that section in the case named intended

to confer on the Circuit and District Courts original jurisdiciion,

but the full efi'ect can be given to the section by applying the words

“used to original actions at law, suits in equity, or other proper

proceedings,” and “like cases,” may well mean cases originally

brought in such courts, namely, the District and Circuit Courts of

the United States. The case is not then within the rule already

stated. The transfer of this case to this court is not authorized by

the expressed words or by necessary implication. We think, there

fore, this court has no jurisdiction of the case, that the writ is

quashed, and the suit remanded to the Sangamon Circuit Court.
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On page seventy, of the monthly

Wrzsrmm Jurusr, we published the opin

ion ofJudge Zane, of the Sangamon Cir

cuit Court; we now publish the foregoing

opinion of judge Drummond, sustaining

the opinion of judge Zane.

The first section of the act of Congress,

relied upon by the Counsel for the Rail

road Company, provides, “That any

person, who under color of any law,

Statute, ordinance, regulation, custom or

usage of any State, shall subject or cause

to be subjected any person within the

jurisdiction of the United States, to the

deprivation of any rights, privileges or

immunities, secured by the Constitution of

the United States. Shall any such law,

statute, ordinance, regulation, custom or

usage of the State to the contrary not

withstanding be liable to the party injured

in any action at law, suit in equity or

other proper proceeding for redress, such

proceeding to be prosecuted in the sev

eral Distrfltt or Circuit Courts of the

United States, with and subject to the

same rights of appeal, review upon error

and other remedies, provided in like

cases in such Courts, under the provisions

of the act of the 9th of April, 1866,

Entitled “An act to protect all persons

in the United States in their civil rights,

and furnish means of their vindication”,

and to the other remedial laws of the Unit

ed States, which are in their nature appli

cable in such cases”. For a full review

of the authorities relied upon by the

Counsel for the Railroad Company, the

reader is referred to the able arguments

filed in the case, and had we the space

we should be glad to publish the argu

ment of the Counsel in the case. The

argument of the Counsel on both sides,

and the opinions published, would add

largely to the legal literature of the State

and Nation. However, as the questions

involved, must soon be decided by the

Courts of last resort in the Statute and

Nation, we await the dicisions of

these trubunals for a final settlement

of the controvertecl questions involved

in the case.

——<q»Qo¢————-—

District of Wisc0nsin—Dz'strict Court United States.

BONDHOLDERS 1/. RAILROAD COMMISSIONERS ET. AL.

Upon an application for an injunction to restrain the railroad commissioners of Wis

consin, from executing the act of March I 1th, 1874, known as the “Potter act,"

the court refused the injunction, because they were in doubt if the State had the

power arbitrarily to fix certain rates for the transportation of persons and pro

perty in or out of the State.

Sur motion for a preliminary injunction.

Decision by

DRUMMOND, J. Delivered July 4th, 1874 :——We have not had

time to prepare any opinion in the case, but, as it was thought de

sirable that there should be a decision upon the motion for an in

junction, I am instructed by the court to present the following as its

conclusions upon the points made for a preliminary injunction :

1. On the assumption that the act of the 11th of March,

1874, “relating to railroads, express and telegraph companies in

the State of Wisconsin,” is invalid, we think the court has jurisdic

tion of the case. The bill is filed on behalf of citizens of Europe
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and of other States to enforce equitable rights, and to prevent ac

tion by the railroad commissioners which may result, as alleged, in

serious injury to those rights. It was not necessary to wait until

the commissioners had put the law in full operation, and its effects

upon the railroad company had becomc complete before the appli

cation against them was made to a court of equity. A very im

portant function of that court is to prevent threatened wrong to

the rights of property.

2. We are of opinion that the act of the 11th of March,

mentioned above, was not repealed by the act of the 12th of March,

1874, the second section of which declares “all existing corpora

tions within this State shall have and possess all the powers and

privileges contained . . . in their respective charters ;” and the act

of the 12th of March, 1874, the ninth section of which imposes a

penalty for extortionate charges. There are apparent inconsisten

cies between these last two named acts and that of the 11th of

March ; but it becomes a question of intendment on the part of the

Legislature. On the same day a joint resolution was passed

(March 12th), directing the secretary of State not to publish the

act of the 11th of March, until the 28th of April. In this State no

general law is in force until after publication. We may consider

the joint resolution in order to determine whether the Legislature

intended that the two acts passed on the same day should repeal the

act of the 11th of March, and from that it is manifest such was not

the intention of the Legislature.

3. The charters of the railroad corporations under the con

stitution of Wisconsin “may be altered or repealed by the Legisla

ture at any time after their passage.” In legal effect, therefore,

there was incorporated in all the numerous grants under which the

Northwestern Railway Company now claim its rights of franchise

and property in this State, the foregoing condition contained in the

constitution. It became a part, by operation of law of every con

tract or mortgage made by the company, or by any of its numerous

predecessors, under which it claims. 'l‘he share and bondholders

took their stock or their securities subject to this paramount condi

tion, and of which they, in law, had notice. lf the corporation,

by making a contract or deed of trust on its property, could clothe

its creditors with an absolute unchangeable right, it would enable

the corporation, by its own act, to abrogate one of the provisions

of the iundamental law of the State.

4. This principle is not changed by authority from the Legis

lature of the State to a corporation to consolidate with a corpora

tion of another State. The corporation of this State is still sub

ject to the constitution of Wisconsin, and there is no power anywhere

to remove it beyond the reach of its authority.
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5. As to the rates for the transit of persons and property ex

clusively within the limitations of this State, the Legislature had

the right to alter the terms of the charter of the Northwestern

Railway Company, and the fact that such alteration might affect

the value of its property or franchise cannot touch the question of

power in the Legislature. The repeal of its franchise would have

well-nigh destroyed the value of its tangible property; and while

the latter, as such, could not be taken, still, its essential value for

use on the railroad would be gone.

6. The facts that grants of land were made by Congress to

the State cannot change the rights of the corporations or of the

creditors. If the State has not performed the trust it must answer

to the United States.

7. The act of the 11th of March, 1874, while not interfering

with the rates of freight on property transported entirely through

the States to and from other States, includes within its terms pro

perty and persons transported on railroads from other States into

Wisconsin, and from Wisconsin into other States. This act either

establishes or authorizes the railroad commissioners to establish

fixed rates of freight and fare on such persons and property. The

case of “State Freight Tax” reported in 15th Wallace, p. 232, de

cides that this last described tr-afiic constitutes “commerce between

the several States,” and that the regulation thereof belongs ex

clusively to Congress. It becomes, therefore, a very grave ques

tion whether it is competent for the State arbitrarily to fix certain

rates for the transportation of persons and property of this inter

State commerce, as the right to lower rates implies also the right

to raise them. There may be serious doubts whether this can be
odone. This point was not fully argued by the counsel. and

scarcely at all by the counsel of the defendants ; and, under the

circumstances, we do not at present feel warranted, on this ground

alone, to order the issue of an injunction. If desired by the plain

tiffs it may be further considered at a future time either on demur

rer to the bill or in such other form as may fairly present the ques

tion for our consideration.

In view of the decision just rendered, we trust it will not be

considered out of the line of our duty to make a suggestion con

cerning this litigation to the counsel for the defense. It is mani

fest that the questions involved are grave ones, and that the court

of last resort will ultimately have to pass upon them. It is equally

manifest that a speedy decision, in which all parties are vitally in

terested, cannot be obtained unless there is harmony of action on

the part of both the complainants and defendants. In the mean

time, and while this litigation is in progress, would it not be better

for the defendants, as far as lies in their power, to have prosecutions

1

/
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for penalties sus ended? These prosecutions are not required to

settle rights. hey are attended with great expense, and if en

forced while an effort is making in good faith, to test the validity

of this legislation, must cause serious irritation, and cannot be, as

0 it seems to us, productive of any good results.

 

Common Pleas of Luzerne County.

BEAUMONT v. GRAY’S EXECUTORS.

In cases of surprise, occasioned by the introduction of important testimony suscep

tible of contradiction, if opportunity be afforded, a continuance, if asked for

may be granted; but after a party has submitted his evidence, and taken the

chances of a verdict, he will not be allowed ~a new trial merely on the ground

that he has since obtained other evidence cumulative to that given on the trial,

and of which he did not then anticipate the importance.

Rule to show cause why new trial shall not be granted.

Opinion by DANA, J . ‘

The plaintiif brought an action to recover for work done by

himself and others under him, at the Silver Brook colliery, in tak

ing out the water from the mines and saving the pumps, iron and

other material exposed therein to loss and injury. He claimed that

the work was done for Alexander Gray, and at his request, through

his authorized agent, John Hosie.

The defendants denied that Mr. Gray employed or authorized

the employment of the plaintiff, and averred that the mines were

then in the possession and control of Hosie and Longstreet, for

whom this work, if any, was done, and who alone were liable for

its payment.

This was the issue between the parties.

The plaintiff called testimony to sustain his claim. Mr. Hosie

was examined and testified to his agency for Mr. Gray in the em

ploying of the plaintiff, the nature and urgency of the work, and the

rate of compensation. '

The defendants endeavored to contradict Mr. Hosie, the plain

tiff ’s principal witness, by the pr'oduction of his letters written to

Mr. Gray at the time of the work, and by proof of his acts and

declarations, and of negotiations between the witness and other par

ties, evincing his interest in and liability for the condition of the

mines and for the machinery and property connected with them.

The jury having found for the plaintiff, the defendants obtain

ed the present rule for a new trial, and now urge in its support

that other testimony existed, to wit, the records of suits pending in

Schuylkill county between Alex. Gray and Hosie Kt Longstreet, of

which exemplifications are produced tending to contradict and

further discredit Mr. Hosie’s evidence.

It is a subject for regret that these records were not laid before

the jury with the other testimony bearing upon the question of fact
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in the case. The defendants allege surprise by testimony wholly

incorrect, and that they could not by any reasonable foresight have

anticipated the necessity for the production of the records in order

to contradict it. They gave evidence, however, upon trial to show

it to be incorrect; the exemplifications now oflered are to the same

eflect, are simply cumulative, and, under the established rules, do

not authorize the granting of a new trial. In cases of surprise,

occasioned by the introduction of important testimony susceptible

of contradiction if opportunity be otforded, the court may grant a

continuance of the cause if it be asked for; but after a party has

submitted his evidence, and taken the chances of a verdict, a new

trial will not be granted to allow the introduction of evidence

merely cumulative to that produced on the former trial.

The further objection was taken to the verdict that the plaintiifs

counsel misstated the evidence relative to the advantages derived by

Mr. Gray’s estate from the plaintiiT’s labor and services. This

question was raised atthe time the statement complained of was made.

There was evidence, if believed, in the testimony of John

Hosie on which, with the latitude necessarily allowed to counsel in

arguing question of fact, the inference or statement complained of

was so far warranted as to save it at least from the character of a

misstatement of the evidence. The rule is discharged.

E. S. Osborne, Esq., for plaintiff; A. Ricketts, Esq., for defendants.

The exact question decided in the

above case, that the proper practice is to

apply for a continuance, in cases of sur

prise by the introduction of important

testimony susceptible of contradiction, in

case the party should obtain a con

tinuance or delay of the trial of the cause,

has not been decided in this State.

The object of Courts should be to ad

minister justice, and the rules of law

should be such, that Courts may be able

to administer justice, without the viola

tion of any established rule of law. It

being the policy of the law, that every

suit shall have a fair trial, and there can

be no doubt, that cases do arise where a

party is ‘taken by surprise, in such case

would not seem to be the proper practice

to allow the case to go to verdict, and

then enter a motion for new trial on the

ground, that he was surprised by evidence

given on the trial. This question was

presented, but not decided in the case of

Holbrook v. _/Virhalar 65*’ Pratt}/man, 36

Ill., 168. In that case the appellant

made an application for a continuance,

which was overruled. The Court say,

“We deem it unnecessary to inquire,

whether ,the court erred in refusing to

continue the case in the middle of the

trial, but shall proceed to examine the

question, whether the Court erred in

refusing to grant a new trial”. In this

case the motion tor new trial was based

on the afiidavit, filed for continuance

- now conceding, that under our practice

as aflirmed in this case, that the party

may be entitled to a new trial,and see also

Chicago 6:4 Great Eastern Railway Co.

v. Vasbugh, 45 Ill., 317, and Thompson

v. Ant/zany, 48 Ill., 486. Yet,' would

seem to be the better practice 0 apply

at the time for a continuance, especially

if the proposed evidence is cumulative,

and the Court passing upon the question

if overruled, as in the case in the-36 Ill.

supra, the party might have the benefit

of the motion to continue upon the

motion for new trial, and it would seem

to be the better rule to adopt the rule as

announced in the principal case. An

examination of the above cases will

show, that the chances of a new trial on

the ground of surprise are not flatter

ing. Hence, the necessity of a well

settled rule of practice.

ERAT'l‘A.—Oll page 148, in first line of last. paragraph, should read Georgia838 instead of

Law 888. .
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ANTENUPTIAL INCONTINENCE AND VENEREAL

DISEASE.

Is IT GROUNDs FoR DIvoRCE.

The writers attention was first called to this subject during

the late war. He was visiting in a semi-official capacity the va

rious general hospitals of Baltimore and Washington, having

access to all the departments, and an extended acquaintance

with the officials in charge. Some scenes there witnessed set

him to investigating the origin and consequences of venereal

diseases. He has read numerous works on the subject, and

among them, Hammond on Venereal Diseases, Acton on Pros

titution, Durkee on Syphilis, and Ricord and Bumpsted; besides

various essays, and other works, including our own Cowan. We

do not propose to follow the pathology of this horrid disease, or

dwell upon the terrible havoc it makes upon the human system,

or paint the misery and lingering death. This is the work of

our medical authors. But we will say here, that the student

will be astonished to find the soil of the departments of law,

almost totally barren of the question. And now to open our

question fairly, we will say that all the writers on syphilitic dis

eases agree.

1. That it is the most horrid, dangerous and disgusting dis

ease known to mankind.
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2. That cohabitation with it is not only loathsome, but

dangerous in the extreme.

3. That its virus may pass from one to another, even by

touch or by handling the same article.

4. That in a tertiary or chronic stage, it is incurable.

5. That offspring born of syphilitic parents, inherit this

terrible evil.

6. And that, even when there may be a supposed cure in the

parent.

It would be useless to undertake to quote. Solomon pic

tures them as those whose steps take hold on hell. Dr. Muh

lenburg, in his “Midnight Missive,” says: “The most loath

some sight, which the diseased human body, in man or woman

exhibits. The most horridly disgusting, are the living corpses,

in which victims of lusts are putrifying to their graves.”

Again it is termed, “That most hideous disease, that must

have come from the most venomous tooth of the serpent, when

it bit mankind.” 5th Annual Report State Board of Chari

ties, Mass., 1868.

In our larger cities it festers like a blighting canker—car

rying the most poignant grief to hundreds of families, not

brought to light, because of self mortification. And as one

eminent writer lately said: “Could we tear the veil from off two

thirds of our suicides, we would find veneria the cause.” One

cursed with the disease, being like the leper in the camp of

Israel, unfit to live alone, and dangerous to every body else.

In discussing the question then, we will briefly examine the

status of marriage. 2d. Its object, aims and purposes, as view

ed from the best authors legally. 3d. The qualifications of mar

riage. The relations to the State, &c. Then keeping in view, a

marriage where one of the parties was at the time, foul with ve

nereal disease, apply the definitions as we go along. And we

make no fancy sketch; for the writer has had several such cases

in his practice; one in particular, where the husband refused to

copulate, and upon examination the wife found to her horror

and disgust, that his genital organs were quite destroyed by

syphilitic disease, and this case was one from the higher walks

of life. In another, a most revolting case, where a woman mar
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ried a most estimable gentleman, when at the time, according to

the evidence, she was loathsome with tertiary syphilis.

We come then to the main question. Is antenuptial incon

tinence, and venereal disease, unknown to the opposite party at

the time of marriage, grounds for divorce? Almost naturally

the answer seems to be, yes. But upon examination, the student

will find there is almost an utter barrenness in our legal works,

upon this subject. We must be guided then more by reason

and analogy, than by authorities. And first the status. Most

of our law writers have defined marriage to be merely a civil

contract. Bouvier's /nstitutes, Vol. I, 101. But it must be mu- -

tual, reciprocal, and conformable to the laws of the State.

(Same.) Parsons on Contracts, II, 114. Chitty on Con

tracts, 468.

But all the old definitions are beautifully blended and en

larged, by Chief Justice Story, in “The Conflict of Laws,” where

he shows how a marriage contract differs from an ordinary con

tract, and holds that, “Contracts are the children of society,

marriage the parent.” Story's Conflict of Laws, 110 and

108. Lord Robb said: “Marriage is a contract, sui generis,

differing in many respects from all other contracts. The STA

TUs is juris gentium. Its foundation rests like other con

tracts, in consent; but its rights, duties, and obligations, are

matters of municipal regulation. Furguson on Marriage and

Divorce, 397.

But the modern definition is much better.

“Marriage is the civil status of one man and one woman,

united in law for life, under obligation, to discharge to each

other and to community, those duties, which community holds

incumbent on them. It proceeds from the civil contract, be

tween one man and one woman of the needful civil and physi

cal capacity.” Bishop, Marriage and Divorce, I, § 3.

It is a contract until the marriage, then it is merged into a

higher nature, the Status. Bishop, /, § 3, II, § 193. -

We have called attention to these definitions, so that we

may start in the argument with high and correct views of the

marriage status; and from this standard, measure the law upon

any given case.
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Second. Its objects, aims and purposes, viewed from a legal

stand point.

Marriage has a manifold relation to be considered.

1st. Those of the parties to each other. 2d. To the off

spring. 3d. To society. 4th. To the State, and 5th. To the

moral law. Story's Crim. Law, 108.

Now each of these must be preserved in tact, or some in

gredient of the marriage status is wanting. The law when ap

plied, looks down the vista of the future, and contemplates the

results; and it demands the assemblage in a marriage of all the

essential elements. An idiot, or one demented cannot consent.

An incestuous marriage is void. They are wrongs to the parties;

an evil in the moral world; a corruption of society and its ele

ments. - -

Again: The end of marriage is the procreation and perpetua

tion of the human race. All must be subservient to this. The

state has the right to and must govern these relations, for every

one is born into the state without his consent, to become a part

of the great civil body. Hence the relation of state to the status

of those who thrust offspring upon its mercies and claim its

protection.

The marriage relation underlies, and is the base of the very

existence of the state. The state then, by its laws, has the in

herent right to demand purity and integrity in the marriage; to

the end that her citizens should not spread foul and contamin

ating diseases, or thrust upon it, offspring to be shunned as a

leper. The state should be the guardian of its own interests.

Hence we argue that the state should furnish the power to sepa

rate a man and woman, should either desire it, when that union

is liable to generate or spread syphilitic disease. -

Again: “The tide of humanity is constantly departing. Pro

creation must sustain the stream. The state has the right to

dictate, that the insane, diseased and helpless, may not be her

burden instead of her power and support. The state should

guard against unions, that endanger her interests, and she does.

by various laws. The interests of the family and the state are

reciprocal.” Morse Lectures. -

The common law recognizes, unimpaired pro-creative abili
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ty. There must be power to bring forth offspring. What kind?

The state demands healthy offspring, as near as possible. The

want of procreative power renders the marriage voidable.

“That a marriage may be good, the parties must be mar

riageable.” Webster.

“They should be in a condition to copulate, and in a condi

tion to pro-create.” Bishop.

Will any one contend that a man or woman diseased with

“veneria” is marriageable, fit to be married. Can such a union

be prolific of happiness, sexual pleasure, the procreation of the

race, an honor to society and a part of the state? If not, then

the aims and objects of marriage are frustrated. What then?

“Every person, mentally and physically competent, and who

will perform the duties required of the marital relation has the

right to marry. And when a party so far fails as to frustrate

its ends, this being established, the government should find

means to free the innocent party.” Bishop on Marriage and

IDivorce, § 33. -

“The interests of the state concur with private right in dis

solving a marriage failing to meet the ends germain to its rela

tion.”—Same, § 34.

It should be dissolved when by the conduct of one party,

connection is intolerable and inconsistent.

In Swift's Systems, 191, et. seq., it is laid down, that,

“when marriage instead of being a source of the highest plea

sure, is a source of woe and misery, there should be a dissolu

tion; and when cohabitation is impracticable, there should be

divorce.”

“Corporal infirmities which inspire disgust and repugnance,

should give the other the right of divorce.” Bishop on Mar. &

Div., 697.

We take it that a bill for divorce in this case may charge

both impotency and fraud, and may be, cruelty.

AND FIRST IMPOTENCY.

“Marriage, if one be destitute of the sexual organs, or so

deficient as to be unable to perform their proper functions, can

have no validity.” Bishop, 321. -

“Sexual intercourse the end, and the sexual organs must be
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healthy and complete essentially.” Lord Penzance in English

Divorce.

“This should give offspring and avoid fornication. Ayliff'

Jaws.

“There should be lawful and safe indulgence.” Dr. Lush

ington.

And if there is inability to copulate, there is an end to

the design. It is frustrated. Has a man or woman, rotten with

syphilis, ability to copulate! as contemplated by law.

AS FRAUDULENT.

In the contract, there is an implied warranty, that the par

ties are marriageable, i. e. fit to marry, capable of consummating

it with safety; affording sexual pleasure, connubial happiness,

and power to produce offspring. Poynter on Mar. & Divorce.

Shelford on Marriage, 201. Rutherford's Inst.

Impotency is defined, inability to copulate. 2d. Languish

ing under disease. See Frazier's Domestic Relations.

And copulation, or sexual intercourse is defined: perfect,

ordinary intercourse. 1st Robb, 279.

“Parties should not be driven to disgusting practices.”—

Dr. Lushington.

What could be more imperfect or disgusting than to bed

with a person who had venereal disease, to say nothing of copu

lation; but stronger than this, the same case says, “when the

coitus is unnatural, disgust is generated.” No man ought to be

held to such unnatural connection; the marriage should be held

void. -

The statutes of most of the States, grant divorce for spe

cific causes, and then give a general clause, like the statute of

Illinois. Ill. Divorce Law, § 8.

But the courts hold, that this includes only cases known to

the common law. IIamaker v. Hamaker, 15 Ill. 137.

And our common law books give only cases where venerial

disease is contracted after marriage, and then, not for that so

much, for the contracting it, is prima facie proof of adultery;

and the divorce takes ground in, and is granted for the adultery.

We do find cases of divorce where the woman was endowed

with wealth, beauty, talents, symmetry of form, voluptuousness,
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highly connected, healthy, and all that pride or taste could re

quire; but there was lack, either of coative or procreative abili

ty; yet how much superior would this be to a woman bringing

to her bridal couch the remains of the debauchee, which, if she

did not inoculate, or endanger the life of her husband, might

entail wretchedness on her offspring. He or she marries, pre

tending to have virgin purity, instead the living body is joined

to a putrid and dying carcass.

Again: We find that some of the French courts have class

ed this question under the head of cruelty. Let us examine it

under our definitions. Cruelty: any conduct that furnishes a

reasonable apprehension, that the continuance of cohabitation

would be attended with bodily harm. Bishop, $717.

Apply this to the given case, would not any sensitive man

or woman fly from one he or she finds so diseased, with ten

times more fear, than from one in a sallie of passion, giving

blows?

Another says, legal cruelty is that which may endanger life

or health. Lord Stowel, Evans v. Evans, 1 Hay. 35.

“It is that which, to discharge the duties imposed by mar

riage, would endanger the safety or physical health of the other.”
Bishop, § 717. - l

“It is that which makes life intolerable and burdensome; and

this does not always mean blows and batteries. It may have

various shades.” Elms v. Elms, 9 Bar. 196.

Applying then these definitions, we think it plain that a

person with syphilis, is incompetent and impotent to copulate;

and in such case if copulation were insisted on, it would be legal

cruelty.

NOW OF FRAUI) GENERALLY.

Fraud in marriage, has been adjudicated upon in a thousand

various phases; but we must reason by analogy to apply it to

our case. To define fraud is impossible, it must depend always

upon the particular case. “It cannot be applied to the marriage

contract as to others, for this would reduce the main pillar of

society to the level of common bargains.” Supreme Court,

Conn.

In general, contracts are dissolved for fraud, where a party
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withholds or conceals something vital and essential to the con

tract. How would it be here. A contract is entered into sur

rounded by every thing hallowed and sacred. There is the im

plied warranty of fitness; but a vital and material fact is con

cealed, one which if announced, the other would shrink from the

contract with terror. Then if the innocent has been duped with

regard to the ensentialia of the relation, it should be dissolved

for the fraud.

Antenuptial incontinence alone, is not ground for divorce.

This is known as the Ayliff Law, which says: “If a woman pre

viously defiled pretends to be a virgin, and a man marry her in

this faith it is good.” Frazier's Dom. Rel. -

Yet this law Bishop says, stands on a weak foundation, and

when we go back to the history of its time, the reason for it

strikes us with holy horror. A strong reason against it is, that

chastity or unchastity, cannot be investigated prior to marriage,

while all other personal qualities may be, hence the chance to

deception. Still the rule obtains, and because, otherwise a per

son having been led away by strong passion could have no hope

of reform. 3d Dec. 355. And further, the law implies virtue

from marriage, and charity throws around them the mantle of

fig leaves to hide past transgressions. Says Lord Penzance, “by

marriage, no matter what her past life, she bound herself to

eternal chastity.” In all these cases the charge was only, that

there had been antenuptial incontinence.

One answer set up is, that by the marriage vow, the parties

take for better or worse. But this has reference only to such

matters, that upon reasonable inquiry, may be found out; and

from these there is no relief. But this has no reference to chas

tity. Bishop, § 169. An inquiry would imply doubt, and doubt

would beget a breach by the other with reasonable grounds.

Again: The rule in regard to antenuptial incontinence,

cannot obtain where there is venereal disease connected. While

there is a large margin of choice between a virgin and a prosti

tute, yet if the incontinent be not diseased, the law says, no

matter what the past, you are presumed to be physically able

and competent to afford your partner sexual pleasure and indul

gence, to pro-create the race, and this without fear of any horrid
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disease. Yea, you may become the model partner or parent, and

an ornament to society. -

Further: Under fraud we have cases where, by reason of

the womb being incapacitated from performing the functions

necessary to marriage, divorce is granted. Such is Reynolds v.

Reynolds, 3d Allen, 605. Judge Bigelow, held that, “inasmuch

as she was pregnant at the time by some other than the hus

band, she was unfitted, had incapacitated herself from executing

a valid contract of marriage.” -

Is the incapacity as great as it would have been, had the

same woman instead of a child, had the poison virus of lechery

there, not only eating away her life, but ready to innoculate the

innocent? - /

As to the marriage, there are three parties: the man, the

woman, and society. So to the divorce there are the same three.

The court sitting to protect society. The court should see that

it is reasonable and proper. Conducive to the interests of soci

ety, to domestic harmony, and the good of the parties.

Looking at a marriage then of the character in question,

from the standpoint and measurment of what a marriage should

be, its objects, aims and purposes, what is implied; then tak

ing into consideration, the loathsome facts in regard to the dis.

ease, and what it may entail; then consider the relation of the

parties if left together; what that relation implies and expects;

the relation of the facts to the offspring, of the offspring to the

state, and the whole to society. Think that connection is intol

erable and inconsistent. That instead of the highest pleasure,

it is the source of woe and misery; that it inspires disgust and

loathing; that copulation or even cohabitation in its lightest

sense is dangerous, and looking at the great fraud perpetrated

upon the other and upon society, shall the twain longer be one

flesh? -

Said the Court of Lyons, 1816: “It is an outrage the most

grievous for morals, the most frightful for the family, since it

comes to pass that a man, knowingly inflicted with the disgrace

ful poison of the brothel, has the infamy to defile the nuptial

couch the very day he is admitted to it; that a man with full

knowledge has planted the germ of this shameful disease into
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tl1e bosom of the unfortunate, of whom he has deceived the faith,

Who has destroyed from the first of her conjugal life, her physi

cal and moral existence, who has borne to a family shame and

despair.” 1

And in another French case, says counsel: "‘Wl1at! for a

provision that perhaps repentance has followed, a Woman may

escape the empire of her husband, yet she cannot break from an

outrage that causes poison to circulate through her veins, which

remedies the most vaunted cannot destroy.”

Common ills, the natural’ diseases, Providence sends alike

to virtue and vice. But syphilis is the fruit and punishment of

the brothel, a contagion concealed under the veil of affection.

Shall man and woman be decreed to live together when one is

thus defiled? - 'w. F. T.

THE PEOPLE OF THE STATE OF ILLINOIS ex. rel. MOREAU D.

SMITH v. NORMAN BROWN. CONSTABLE, ETC.

 

AT CHAMBERS.

1. The 7th section of the County Court act, Gross Statute, vol. 3, page 109,

considered and construed.

2. The practice in criminal cases, so far as the same may be carried on by

information reviewed. ' '

The 117th section of the act entitled County Courts held unconstitu

tional, so far as the same authorizes criminal warrants to issue without proof

of probable cause.

4. The constitutional provision that requires, “ All laws relating to courts

to he general and of uniform operation, and the jurisdiction, powers and pro

ceedings, and practice of all courts of the same class or grade, so far as regu

lated by law, and the force and effect of the process, judgments and decrees of

such courts severally, shall be uniform." considered. Held. that so far as the

act authorizes prosecutions by information, is unconsititutional and void.

 

Opinion by MoALL1sTE, J.—This is a proceeding upon ha

beas corpus, to inquire into the legality of a certain criminal

warrant, upon which the petitioner claims he is illegally impris

oned by respondent.

It appears by the return and agreement of counsel as to

facts, that, Aug. 21, 1874, during vacation of the County Court

of Lake county, the State’s attorney ea: ojicio, filed in said court,
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without any proof of probable cause, an information against pe

titioner, charging that, on Aug. 16, 1874, he, the relator, at

Waukegan, unlawfully did sell one gill of intoxicating liquor,

without having any license to keep a dram shop. Whereupon

the county judge, without any evidence, fixed the amount of

bail to be required of relator, and the clerk, under his hand and

the seal of the court, without evidence of probable cause, issued

a criminal warrant or capias for the arrest of relator on said

charge, returnable to the next term of said court, on the second

Monday of January next, and indorsed thereon the amount of

bail so fixed. This writ, so issued, was on the same day deliv

ered to respondent, a constable of said county, for execution,

who, on the same day, arrested relator thereon, and the latter

made application for a writ of habeas corpus, which was awarded

and return made thereto by respondent, setting up said writ as

the cause of the capture and detention of relator. This return,

with the stipulated facts, bring before me for decision the ques

tion of the legality of that writ, issued without any proof of

probable cause.

The State's attorney insists that the writ in manner and

form was authorized by sections 117 and 118 of an act of the

general assembly approved March 25, 1874, to extend the juris

diction of the courts and to provide for the practice thereof.

After looking at those sections, I found that the 117th sec

tion expressly authorized the respective State's attorneys of the

several counties of this State, or the attorney general, to prose

cute for any offense cognizable in the County Courts, by infor

mation to be filed ec officio without any proof of probable cause,

and expressly declares that such information may be filed in said

courts in vacation as well as in term time; but when presented

by any other person than the State's attorney or attorney gene

ral, there must be verification by affidavit. I found also that the

118th section authorizes a criminal process to be issued, and re

quires the judge of the County Court to fix the amount of bail

before issuing it, when the information is filed in vacation, which

amount must be indorsed by the clerk in process.

The counsel for the petitioner insisted, however, that the

provisions of the statute were in contravention of the constitu
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tion of this State, and therefore the writ, although issued in con

formity with the statute, was void, by section 5, art. 2, of the

constitution, and he cited the observations of the courts in the

case of J/yers v. The People, decided at the January term, 1873,

reported 5 Legal Vers, 255. The questions there presented

arose under the former act, extending the jurisdiction of County

Courts, which also provided for prosecutions by information.

The court said: “We are of the opinion that the 5th section of

the County Court act should be construed with reference to the

6th section of the bill of rights, which declares that no warrants

shall issue without probable cause supported by affidavit, etc.

If informations could be filed upon which a warrant for arrest

may issue, without affidavit, the door would be open to intoler

able abuses. Every man's liberty would be at the mercy of the

caprice or malice of the State or County attorney. This expres

sion was not necessary to the decision of any point in the case

further than this: There were affidavits, but it was claimed they

did not show probable cause. If none at all were necessary,

that would be an answer to that objection. However, if the re

marks could be regarded as obiter dicta, they were not the dicta

merely of the judge who delivered the opinion. He was di

rected to make them, by a majority of the court. That section

of the County Court act did not expressly or impliedly author

ize the State's attorney to file the information ea officio without

proof. But by the 117th section of the present act, he is so au

thorized. The question is one of so much, of so vital import

ance to the civil liberties of the citizen, that I have felt it my

duty to look farther into the question and see if the courts took

an erroneous view of it, in what was said in Myers v. The

People.

The mode of prosecution prescribed by the 117th section of

the present County Court act, is peculiar to county courts. By

section 2 of division 10, of the statute entitled Criminal Juris

prudences, approved March 27, 1874, it is declared that all of

fenses cognizable in the Circuit Courts of the State and Crimi

nal Court of Cook county, shall be prosecuted by indictment.

[Myers' Statutes of 1874, p. 145.]

The first section of the act in relation to courts of record in

-
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cities, approved March 26, 1874. (See Myers' Stat., p. 43), pro

vides that such courts “shall have concurrent jurisdiction with

the Circuit Courts within the city in which the same may be in

all civil cases, and in all criminal cases except treason and mur

der, and the course of proceedings and practice in such courts

shall be the same as in the Circuit Courts, so far as may be.”

The seventh section of the County Court act (see Myers’

Stat., p. 37) declares that the County Courts shall have concur

rent jurisdiction with the Circuit Courts, in all criminal offenses

and misdemeanors when the punishment is not imprisonment

in the penitentiary, or death. Then the 117th section, same act

(Myers' Stat., 41) says, “All offenses in County Courts shall be

prosecuted by information of the State's attorney, or some other

person, and when an information is presented by any person

other than the state's attorney or attorney general, it shall be

verified by affidavit of such person that the same is true, and

that the same is true as he is informed and believes,” etc.

The question of the legality of the process in this case must

be considered in two aspects: one, whether under our constitu

tion, it could lawfully issue upon the mere precipe of the State's

attorney, without proof of probable cause. The other, whether

under the provisions of the 19th section of article 6, it was com

petent for the legislature as to proceedings in the County Court,

under a jurisdiction concurrent with the Circuit Court, to intro

duce a practice peculiar to County Courts alone, and utterly dif

ferent from that prescribed for the Circuit Courts and courts of

record in cities.

This practice, peculiar to County Courts, does not seem to

have been a novel one, devised by the legislature. It is borrow

ed and substantially copied from an odious feature of the Eng

lish laws, engrafted upon those laws and tolerated through favor

to the prerogatives of the crown, and against the better feelings

of England's old-time lawyers and judges of broad and humane

views. Sir Matthew Hale was no friend to this mode of prose

cution. [See Black. Com., Book 4, chap. 23, p. 311.]

“The informations,” says that author, “that are exhibited

in the name of the king alone, are of two kinds; first, those

which are truly and properly his own suits, and filed ee officio
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by his own immediate officer, the attorney general; secondly,

those in which the king is the nominal prosecutor, yet it is at

the relation of some private person or common informer; and

they are filed by the king's coroner and attorney in the king's

bench, usually called the master of the crown office, who is for

this purpose the standing officer of the public. The objects of

the king's own prosecutions, filed ea officio by his own attorney

general, are properly such enormous misdemeanors as peculiarly

tend to disturb or endanger his government, or to molest or af.

front him in the regular discharge of his royal functions. For

offenses so high and dangerous, in the punishment or prevention

of which a moment's delay would be fatal, the law has given to

the crown the power of an immediate prosecution, without wait

ing for any previous application to any other tribunal.” [Black.

Com., Book 4, chap. 23, p. 308.]

It will be seen by consulting that and other authors, the

English law, unaffected by the vicious principles introduced by

the Tudors, sanctioned a prosecution by information, filed ea.

officio by the attorney general, only in great emergencies, and

then always in that high and respectable jurisdiction the king's

bench. The reason by which this procedure was supported, does

not, and cannot apply in this country. And, therefore, until the

grand jury system is abolished, it cannot be regarded as due pro

cess of law. But the statute of 3 Henry VII, c. 1, extended

the jurisdiction of the Court of Star Chamber, and prosecutions

by information there became the general practice. “Then it was,”

says Blackstone, “that the legal and orderly jurisdiction of the

court of king's bench fell into disuse and oblivion, and Empson

and Dudley (the wicked instruments of King Henry VII), by

hunting out obsolete penalties and this tyranical mode of prose

cution, with other oppressive devices, continually harassed the

subject and shamefully enriched the crown.”

After this Star Chamber Court, which by that mode of

prosecution had so long been used as an engine of oppression,

had been dissolved and the old common law authority of the

king's bench, restored, a struggle was made to have that court

declare this mode of prosecution illegal, on account of the op

pressive use which had been made of it. And this system, which
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has exemplified its capacity to subserve the purposes of the wick

ed and oppressive, and thus become historically obnoxious, we,

near the last quarter of the nineteenth century, have adopted

and put into the hands of our inferior courts.

“It is true,” says Blackstone, “Sir Matthew Hale, who pre

sided in this court soon after such revival, is said to have been

no friend to this mode of prosecution; and if so, the reason of

such, his dislike, was probably the ill use which the master of

the crown office then made of his authority, by permitting the

subject to be harassed with vexatious informations, whenever

applied to by any malicious or revengeful prosecutor, rather than

his doubt of their legality or propriety upon urgent occasions.”

With the adoption of the sumptuary laws, and the forma

tion of political organizations in reference to them, the road to

abuse under this system is a very plain one. But, if the act

of the legislature is not in violation of the constitution, the

courts have no concern in anything but its enforcement.

The bill of rights, forming a part of our fundamental law,

embraces a number of declarations of principle calculated to pro

tect the people in the full enjoyment of civil liberty, as against

the acts of the government. These principles are mostly em

bodied in, and are borrowed from the English Magna Charta.

But many of them are framed to meet cases where the function

aries of government in that country asserted powers which those

advanced in the true principles of government in that country

disputed and combated, but for considerable periods of time were

overriden. As an instance of that kind, was that of Lord Hali

fax, as Secretary of State, issuing his warrants, directed to four

messengers, to apprehend and seize the printers and publishers

of a paper called The North Briton, No. 45, without any proof

laid before him previous to granting such writ, and without nam

ing any person whatsoever in the warrant. Under this rambling

process, houses were searched and papers seized. Dryden Leach,

a printer, Huckle, his journeyman, the famous Wilkes, and fif

teen others, were arrested, and trespass brought for the injury

on the ground of the illegality of the warrant, and the parties

recovered. The cases of Wilkes and Huckle in the Common

Pleas, are severally reported in 2 Wilson's Report, 204, 205, and
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were decided A. D. 1763. The case of Dryden Leach was de

cided in king's bench A. D. 1765, and reported in 3 Burrow's

Report, p. 1742.

The point that to enter a man's house upon a general war

rant was against the Magna Charta, was expressly ruled in .

Huckle's case, the Lord Chief Justice using this strong language:

“To enter a man’s house, by virtue of a nameless warrant, in

order to procure evidence, is worse than the Spanish inquisition;

a law under which no Englishman would wish to live an hour;

it was a most daring public attack made upon the liberty of a

subject.” In Dryden Leach's case, the point, amongst others,

was expressly made, by Mr. Dunning of counsel for Leach, that

the warrant was also void, for the reason that there was no evi

dence of guilt produced to the secretary before issuing it. The

case, however, went off on another point, and that one was not

decided. It is evident that that ground entered seriously into

the controversy. Mr. May, in his constitutional history of Eng

land, says: “Among the remnants of a jurisprudence which had

favored prerogative at the expense of liberty, was that of the

arrest of persons under general warrants, without previous evi

dence of their guilt, or identification of their persons.” [Coo

ley's Const. Lim. 300, note 1.] -

The discussion and decision of these cases arising out of the

issuance of the general warrant by Lord Halifax, and the arrests

made thereunder, occurred while the momentous questions in

volved in the American revolution were undergoing the severest

scrutiny by some of the finest and most capacious legal minds

that have ever adorned and blessed any country, and among

those questions were those of the rights of civil liberty, which

were analyzed to the very root. These great men were doubtless

familiar with every phase of that recent contest in the mother

country, and it was with a view to all the principles involved.

that the fourth section of the amendments of the constitution

of the United States was framed. That section declares: “The

right of the people to be secure in their persons, houses, papers.

and effects, against unreasonable searches and seizures, shall not

be violated; and no warrants shall issue, but upon probable

cause, supported by oath or affirmation, and particularly describ
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ing the place to be searched, and the person or things to be

seized.” *

This is engrafted upon the constitution of this State in the

same language, except it says, that “no warrant shall issue with

out probable cause, supported by affidavit,” etc.

The State's attorney argues that this provision of the bill

of rights has reference only to search-warrants. We have al

ready shown what antecedent events led to its adoption. No

person, it would seem, could read attentively the history of those

events and then contemplate the terms of the bill of rights on

that head, in our federal constitution, without perceiving an in

tention to cover the whole ground. It would not secure the re

quired protection against unreasonable searches and seizures, to

merely require the place to be searched and the personal things

to be seized, to be described in the warrant, if such warrants

could be enforced without any proof showing probable cause.

Now let us put this matter to a practical test, so that any

legal mind can readily apprehend it. Suppose the legislature

should pass an act, which, in direct language provided that in all

cases of the publication of a libel wherein no search of houses

or seizure of papers was sought, it should be lawful for any ma

gistrate authorized to issue criminal warrants, to issue a general

warrant against the authors, publishers, or printers of such libel,

without naming the persons to be arrested, and that the officer

might arrest such author, publisher, or printer thereon when

found, in pursuance of such warrant. Would any sound lawyer

say that such an act was constitutional? Certainly not. And

why? Because that would be to revive general warrants, and

they are forbidden by section 6, of article 2 of our constitution.

But is that the only thing forbidden by that section? Does it

not expressly declare: “and no warrant shall issue, without prob

able cause, supported by affidavit, particularly describing the

place to be searched, and the persons, or things to be seized?”

Probable cause, supported by affidavit, is just as indispensable

as the description of the person or things to be seized. It would

require considerable hardihood for any lawyer, or statesman, to

maintain that either Congress or our Legislature could, in the

face of that provision of the constitution, pass any act making

: - t

/
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it lawful for magistrates to issue general warrants like that issued.

by Lord Halifax, in all cases of alleged offenses, when it was not

sought to search houses, or seize papers or effects. I'f such war

rants could not be authorized, then, for the same reason, none

can,be authorized, without aflidavit or its equivalent, the pre

‘sentment of a grand jury sho-wing probable cause.

The constitution, in this particular, is designed as a bulwark

against a particular procedure, fraught with the power of oppres

sion. It is broad enough to accomplish the purpose, and it mat

ters not what the process is called. whether a capias or a warrant,

the substance of the thing is, that it shall not be allowable for

any one man to order a criminal process at his discretion, against

a citizen without probable cause, established by legal proof. This

brings us to the second ground of inquiry, as to the constitu

tionality of this procedure by information.

By section 18, article 6, of the constitution, the County

Courts, besides the original jurisdiction there given, may have

such other jurisdiction as may be provided by general law. So

also of the several courts o_f record in cities, provided it be lim

ited territorially to the city where the court is. '

Then there is the Criminal Court of Co‘ok county, which has

concurrent jurisdiction with the several Circuit Courts in all

criminal cases, but has no jurisdiction in civil cases between

. citizen and citizen. Here are three classes of courts, none of

which have full concurrent jurisdiction with the Circuit Courts,

while they all' have concurrent jurisdiction to a certain extent.

varying somewhat in the limit. The 29th section of article 6,

reads thus: “All laws relating to courts shall be general, and of

uniform operation; and the jurisdiction, powers, proceedings

and practice of all courts of the same class or gra/Ze so far as

regulated by law and the force and effect of the process, judg

ments and decrees of such courts, severally, shall be 'u-m;f0rm.”

The circumstances which led to the adoption of that provi

sion, are familiar to every lawyer. It was a diversity of practice

in the different jurisdictions of the State. Courts may not be

of the same class, and yet, when jurisdiction is conferred by law,

then, so far as regulated by law, it seems to 1ne that to the extent

their jurisdictions are made concurrent, they are of the same
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grade and their procedure must be uniform. Would the circum

stance that the Criminal Court of Cook county had no civil juris

diction, so far diversify its grade from that of the Circuit Courts

as to admit of a separate system of procedure for such Criminal

Court? And, again: Would the circumstance that the courts of

record in cities have not a concurrent jurisdiction with the Cir

cuit Courts, in cases of treason and murder, warrants the posi

tion that, for such city courts, the legislature could prescribe a

code, like that of Wisconsin or New York, when the common

law practice obtained in the Circuit Courts? Every good lawyer

would give a negative answer to such a proposition. Then, upon

what process of reasoning can it be shown that, while the old,

regular common law system of criminal procedure is in force as

to the Circuit Courts, it is competent for the legislature to pro

vide a procedure in the County Courts alone, for the very crimi

inal cases of which such courts have concurrent jurisdiction with

the Circuit Courts, and such procedure entirely variant from that

of the Circuit Courts? If this can be done, then I confess, con

stitutions are of little use. The intention was to effectually cut

up by the roots this thing of different systems of practice in dif:

ferent jurisdictions. It is my opinion the County Courts act, in

so far as it authorizes criminal warrants to issue upon a charge

unsupported by proof of probable cause, and in so far as it pro

vides for a procedure entirely different from that in the Circuit

Courts, is unconstitutional. It follows the prisoner must be dis

charged. -

Mr. D. Brewer, counsel for relator.

Mr. Joseph L. Williams, State's attorney for the people.
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Supreme Court of Pen~nsyZoam'a.

JOSEPH BROWN v. THE COMMONVVEALTH OF PENNSYLVANIA.

1. The court below refused to permit the grand jurors to be polled on their

voir dire before the submission of the bill of indictment. Held, not to be error.

2. Under an order for a tales de circumstantibus the sheriff may summon

the talesmen from either the bystanders or the body of the county, or both.

The 41st sec. of the Crim. Procedure act of March 31, 1860. construed.

3. When two persons are murdered at the same time and place, and under

circumstances evidencing that both acts were committed by the same person or

persons, and were part of one and the same transaction or res gestoe, the death

of the one and surrounding circumstances may be given in evidenee upon the

trial of the prisoner for the murder of the other, not as an independent crime,

but as tending to show that the motive was one and the same which led to the

murder of both at the same time. Shafiner v. Com’th, distinguished.

4. On a question of the admissibility of the confession of a prisoner, which

had in the first instance been admitted by the court, it is not error to submit it

to the jury on the evidence to say whether any improper influence was used.

and, in charging, if there was any, that they should disregard the confession.

Error to the Criminal Court of Schuylkill county.

Opinion delivered July 2, 1874, by

AGNEW, C. J.—On the night of the 25th of February, 1872,

Daniel M. Kraemer, a farmer of reputed wealth, aged about

sixty years, and his wife were murdered on his farm in Washing

ton township, Schuylkill county. She was found on the next

morning lying across her bed insensible and partially undressed,

but afterwards became conscious and able to state some of the

circumstances of that night, and died on the 4th of March, fol

lowing. Her son, living away from home, who first found her,

ran to give the alarm, and on his way discovered the dead body

of his father lying at a distance from the house of a/bout three

hundred yards. Near him was found a heavy oak club covered

with blood and hair. The wounds on the head of both husband

and wife were such as this weapon would probably make, and

were of a fatal character. The chest, bureau and desk in the

house had been broken open, and evidence that the perpetrator

of the murders had been in pursuit of plunder. The only in

mate of the house, beside Mr. and Mrs. Kraemer, was her moth

er, a lady so old, deaf, blind and helpless, that she could furnish

, n
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no information. All the circumstances evidenced that the mur

ders and the search for money, were contemporaneous and part

of the transaction.

The prisoner has been twice tried and convicted. The first

conviction for the murder of Daniel Kraemer was reversed for

errors more technical than substantial. The second conviction

was for the murder of Mrs. Annetta Kraemer, and this is the

record before us. Under these circumstances, before reversing a

second time, a court should feel satisfied a substantial error has

been committed. Of the forty-six assignments of error, only a

few present questions of substance. Many are unsubstantial,

others are technical, and some are unsupported by the requisite

evidence. VVe shall notice those only we think deserving, and

shall group many of them together.

The first subject of remark are the objections to the jurors.

I11 D3/ott v. T/re C01/t’t/t, 5 \Vharton, 67, it was held, that after

a prisoner stands mute, a plea of not guilty is entered for him,

and he participates in the trial and is convicted, the case falls

within the provisions of the act of 21st February, 1814, enact

ing that a trial on the merits, or pleading guilty on the general

issue, shall be a waiver of all errors and defects, or appertaining

to the precept venire, drawing, summoning and returning of the

jurors. This decision resulted from the language of the act of

2-3d September, 1791, relating to prisoners standing mute or

challenging peremptorily more than the allowable number of

jurors, that the trial shall proceed in the same manner as if the

prisoner had pleaded not guilty, and put himself for trial on the

country. \Ve do not think this decision is applicable to a case

where the prisoner makes his objections at first to the panel of

jurors, and on their being overruled, takes a proper bill of ex

ceptions; but the decision is strongly illustrative of the unwil

lingness of courts to sustain objections to the jury, grand or

petit, after a full and fair trial on the merits. It is therefore,

sufiicient to say as to the first and eighth assignments of error,

to the refusal of the court to quash -the array of the grand

and petit jurors, that the objections of the prisoner were

squarely traversed by the commonwealth by plea, while the

bill of exceptions contains no evidence of their truth. We



214 BROWN r. THE COMMONWEALTH.

must presume the court had sufficient ground to refuse the

challenge.

The second, third, fourth and fifth errors raise the single

question, whether, upon a challenge to the polls of grand jurors,

the prisoner will be permitted to examine them on their voir

dire to support his objections. The court was willing to receive

other proof. As to petit jurors, who try the prisoner, and there

fore should be above all exception, the rule is to permit them to

be examined on their voir dire to prove objections to their com

petency. But the reason does not hold good as to the grand

jurors, who do not try the prisoner, but merely enquire on the

evidence of the commonwealth alone, whether there is sufficient

probable ground of the commission of the offense charged in the

indictment laid before them. It would be impossible to con

duct the business of the courts of Quarter Sessions and Oyer

and Terminer, if every person indicted for an offense could

claim the right of polling the grand jurors on their voir dire in

order to purge the panel. Indictments for murder may be found

in the Quarter Sessions and certified in the Oyer and Terminer.

A due regard for public policy, as well as for the interests of

justice and the nature of the inquiry forbids that grand jurors

should be polled and tried in this manner. If the prisoner have

evidence to purge the panel let him produce it. Sixth assign

ment.—That a bill of indictment may be sent up to the grand

jury by the attorney general, or was, by the district attorney,

with the sanction of the court, is shown in McCullough v. Com'th,

17 P. F. Smith, 30. It does not appear that the bill before us

was sent up surreptitiously. Tenth assignment.—The 41st sec

tion of the criminal procedure act of March 31, 1860, is a sum

mary (say the codifiers) of the 144th, 145th, 146th, 147th and

148th sections of the act of 14th of April, 1834, which are left

unrepealed. 1 Brightly, note C., p. 385. The venire awarded

under 147th section, makes no distinction between the bystander

and persons in the country at large. Nor does the 41st section

of the act of 1860 make a discrimination. There is no ground

therefore to support a distinction, and it certainly infringes no

rule of right or of policy, to hold that under an order of tales

men, the venire, must issue the generally, and not specially to
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summon the bystanders only, or specially, for persons from the

body of the county only, Under the criminal procedure act, the

sheriff may summon the talesmen from either or both. The ex

pression, tales de ciremnstantibus, was evidently_intended to in
clude both. , I

The 1-1th and 15th assignments relate to the evidence of.

' finding the body of Daniel M. Kraemer three hundred yards

from the house; the condition of the chest, bureau and desk, and

the fact that a large sum in silver and -gold was known to the \

prisoner to be in the house. That the commission of a distinct

offense, even similar in character, cannot be given in evidence

against the prisoner, was held in S/uqfner v. Com/t/L, decided at

Harrisburg, in 1873. But when two persons are murdered at A

the same time and place, and under circumstances evidencing

that both acts were commited by the same person or persons,

and were part of one and the same transaction or res gestce, and "

tend to throw light on the motive and manner of the mur

der for which the prisoner is indicted, the case is different. Such

was the case here. The club found near to -the husband, being

the probable instrument of the death of the wife also, and the

motive, to-wit, robbery, being one and the same, which led. to

the murder of both at the same time. Being parts of the same

res _(/estaz they, together, tend to throw light on each other, and

there is no reason that the truth should be thrown out by ex

cluding the evidences objected to; The 16th, 18th, 19th, 21st,

22d, 24th, 25th, 26th, a11d 34th assignments relate to the same

subject. When we consider that Kraemer was a_farmer, living

in the country remote from a place of safe deposit, and was un

used to the ways of men living in town; that it was a period of

suspension of specie payments, when silver and gold seek hid

ing places in the chests, drawers and desks of such men as he,.

and often remain hidden for years, we cannot say the time when

he and his wife received the coin was too remote, and its posses

sion on the night of the murder impossible. The prisoner was

the son of a neighboring farmer, and was without means of his

own. This possession of coin and exchanging it for paper money

and purchase of clothing, on the next day, at Pottsville, were

significant circumstances, while the evidence of his identity as
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the person exchanging the coin in Pottsville might require the

testimony of many witnesses and many circumstances, to make

the proof complete. We discover no error in these assignments.

23d assignment. The fact that a Witness was examined in

a certain prosecution, is a matter independent of the record. He

may state that fact as inducement, without producing the record:

when the purpose is merely to prove the identity of the person

then on trial. The most important question which arose in the

trial was that to which the 28th, 29th and 30th assignments re

late, to-wit: the admissibility of the so-called confessions of the

prisoner to John J. Kaercher. But we meet an unsurmountable

obstacle to ‘its decision in the fact that the testimony of Kaer

cher, and of the witnesses called to show the influence used to

obtain the confessions, has not been made a part of the bills_ of

exception. _

VVithout the whole of the testimony of these witnesses be

fore us, to enable us to sift it, and discover the nature and extent

of the influence used, it would be very unsafe to say the judge

erred in admitting the confessions. \Ve cannot say that he sub

sequently erred in submitting it to the jury on the evidence, to

say whether any improper influence was used, and in charging

them, if there were any, that they should disregard the confes

sions. This did the prisoner no harm, and might, if true, have

availed him much. It is proper, also, to add that the disclosures

drawn from the prisoner were rather deductions of certain spe

cific facts than confessions of guilt. It is true that these facts

were links in the chain of circumstances to convict the prisoner,

and therefore his admissions were to be strictly guarded against

any improper influence used to obtain them, but they stand lower

in the degree of evidence, than actual confessions of guilt. A

damaging fact may be admitted without any intention to con

fess guilt.

The 31st, 32d and 33d assignments relate to the testimony

of Joseph Trumbo, who was permitted to testify to conversa

tions with the prisoner through the soil pipes of the prison.

Wlietlier the voice of the prisoner could be recognized by Trum

bo through the pipes, and what weight would be given to testi

mony, were matters within the province of the jury.
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If the offer of such evidence had come from the prisoner, it

would have been an error to reject it. E converso it was not

error to receive it on part of the commonwealth.

Speaking tubes are used in all large hotels and business

houses, and it would be going too far to say, as a matter of jndi

cial knowledge, that the voices of those speaking through them

cannot be distinguished. The 35th, 36th and 37th assignments

are defective, in that the evidence is not made a part of the bills

of exception. -

The offers of evidence distinctly state that the dying decla

rations of Mrs. Annetta Kraemer were made when she was fully

conscious of her approaching death. In the absence of evidence

to prove the fact to be otherwise, we must presume that the evi

dence of her consciousness of approaching dissolution, was suffi

cient as well as satisfactory to the court. - *

The whole charge is assigned for error. There seems to be

no good reason for this. We discover nothing erroneous in the

portion commented upon in the argument. The indictment con

sisted of a single count for murder, and the court told the jury

that under it they might either acquit or find the prisoner guilty

of murder in the first or second degree, and they should find the

degree of murder in their verdict. -

The complaint against this part of the charge is that the

court did not instruct the jury that there might be a conviction

of manslaughter under the count for murder. The court was

not asked to give any instruction on the subject of manslaugh

ter, and for the very good reason that nothing appeared in the

evidence on the part of the commonwealth or of the prisoner, to

reduce the homicide to manslaughter. It was a question wheth

er the prisoner was the guilty one who took the lives of this aged

couple; but there was no question that the homicide was a foul

and devilish murder committed for the purpose of robbery.

It was no substantial injury to the prisoner therefore to omit

to instruct the jury that, as an abstract principle of law

under a count for murder, there may be a conviction of man

slaughter.

The other assignments of error need not be noticed. We

discover no error in the record, and the sentence and judgment
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of the Criminal Court is therefore affirmed, and the record or

dered to be remitted for execution.

This case is but another evidence of

the tendency of courts to submit to the

jury in criminal cases all the evidence,

and let the jury, with all the evidence

before them, pass upon every question

in the case. As was said in an article

upon dying declarations, on page 14

of the JURIST, “The great caution

sanctioned by the books in regard to

this kind of evidence would seem to

demand a rule of practice uniform,

free of all embarrassment and nice

distinction; and which, in its opera

tion, will not deprive the jury of any

fact or circumstance tending to en

lighted them upon the main point of

inquiry—the guilt or innocense of the

accused,” and I can see no good reason,

when the question of the admissibility

of the confession of the prisoner shall

arise, if it shall appear prima facie to

the court, that such confession was

made under circumstances that would

make the same admissible in evidence,

that the same should be admitted, and

the question submitted to the jury to

say, from the whole evidence, whether

any improper influence was used, and

instruct the jury, that from the whole

evidence in the case, it should appear

that any improper influence was used,

that they should disregard the evi

dence of such confession. It is diffi

cult in practice, for the court to deter

mine on the trial, when such evidence

is offered by the prosecutor to deter

mine whether or not any improper in

fluence was used in a particular case:

but on the contrary upon the entire

evidence, the court and jury can almost

uniformly arrive at correct conclusions.

See also, article on dying declarations,

page 12 of JURIST.

Supreme Court of Illinois.

OPINION FILED JAN. 30., 1874.

CHARLES W. ALLEN et. al. v. JOHN WATT.

* APPEAL FROM Cook.

AFFIDAVIT OF PLAINTIFF'S CLAIM-DEFENDANT'S PLEA AND AFFI

DAVIT OF DEFENSE TO PART.

ACT of 1871—PLAINTIFF's AFFIDAvIT or CLAIM AND DEFENDANT's of

DEFENSE.-The plaintiff filed his affidavit of claim with his declaration. The

defendant filed his plea of the general issue, with an affidavit of defense to the

amount of $42. The plaintiff then filed a written admission, that that amount

might be deducted, and asked a judgment for the residue. The defendant

asked for a continuance until a pending suit in Ohio should be determined. The

court refused the motion, and on the evidence rendered judgment for the plaintiff for the amount of his claim, less the $42: Held, • -

1. That the affidavit filed with the plea should disclose with reasonable

certainty the entire ground of defense relied upon.
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2. That if the affidavit was true, this was all the defense there was to the

suit.

3. That having in the affidavit alleged one defense, which had been con

fessed, it was not competent to set up an additional defense not included in the

affidavit.

4. That the motion for a continuance was properly overruled, as the mere

pendency of a suit in one State cannot be pleaded in bar or abatement of a

second action in another State, even between the same parties and for the same

cause of action.

5. The court does not pass upon the objection that it does not appear that

both of the defendants reside in the county in which the suit was brought, the

objection being urged for the first time in the Supreme Court.

Opinion of the court by

SCHOLFIELD, J.—This was assumpsit by appellee against ap

pellants on a special contract. -

Affidavit was filed with the declaration showing the nature

of the plaintiff’s demand, and the amount due him from the de

fendants, after allowing to the defendants all their just credits,

deductions, and set-offs.

The defendants pleaded the general issue, and with it they

filed an affidavit, stating that they had a good defense to the

merits of the suit to the amount of forty-two dollars.

Subsequently the plaintiff filed a written admission that

the sum of forty-two dollars, in the defendants’ affidavit men

tioned, might be deducted from his claim, and moved the court

for a judgment for the residue. The defendants then moved the

court for a continuance in the cause, which was supported by the

affidavit of their attoruey. The affidavit alleges, as cause for a

continuance, “that in the city of Cincinnati, in the county of

Hamilton, and State of Ohio, Henry Worthington and Joseph

Power, have brought their suit versus the plaintiff, John Watt

and – Johnson, for a larger sum than the amount claimed by

Watt in this action, and that in said court in Ohio, these defend

ants are made defendants, and any sum due and owing by these

defendants to Watt is attached, and the said watt is prevented

and prohibited from collecting from them. Therefore, these de

fendants move the court to continue this cause until the case in

Ohio can be tried.”

The court overruled the motion, and, after hearing evidence,

rendered judgment for the plaintiff for the amount of his claim

• *.
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as stated in his affidavit, after deducting the defendants’ set-off

of $42. To this the defendants excepted. -

It is argued that the court erred in overruling the defend

ants’ motion for a continuance, and rendering judgment for the

plaintiff.

The 36th section of the practice act, (Laws of 1871, p. 344.)

provides: “If the plaintiff, in any suit upon a contract, express

ed or implied, for the payment of money, shall file with his dec

laration an affidavit showing the nature of his demand and the

amount due him from the defendant, after allowing to the de

fendant all his just credits, deductions and set-offs, if any, he

shall be entitled to judgment, as in case of default, unless the

defendant, or his agent or attorney, if the defendant is a resi

dent of the county in which the suit is brought, shall file with

his plea an affidavit stating that he verily believes he has a good

defense to said suit upon the merits to the whole or a portion of

the plaintiff’s demand, and if to a portion, specifying the amount,

(according to the best of his judgment and belief).

We perceive no ambiguity in this language. It is reason

ably plain and concise, and it leaves no doubt upon our minds

that it was intended by the legislature that the affidavit filed

with the plea should disclose with reasonable certainty, the entire

ground of defense relied upon, other than such as is of a dila

tory character, which is, by a subsequent proviso, expressly ex

cepted. The affidavit here interposed a set-off to the amount of

forty-two dollars. This was allowed. If the affidavit was true,

this was all the defense there was to the suit, for although it is

not expressly said that this is all the defense the defendants have,

such is the necessary implication.

Having in the affidavit alleged one defense, which has been

confessed, it is not competent to set up an additional defense not

included in the affidavit. The defendants having been allowed

all that they claimed, the judgment does them no injury.

But even if the defendants had been entitled to set up a de

fense other and different than that stated in their affidavit, their

motion for a continuance was properly overruled, for if the rec

ord of the suit pending in Ohio had been present, it would not,

as it is described in the affidavit for continuance, been compe
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tent evidence in the case. It is not shown to have been the same

cause of action, or between the same parties as in this case, nor

is it shown that the suit is terminated. It is well settled by the

authorities that the mere pendency of a suit in one State, can not

be pleaded in bar or abatement of a second action in another

State, even between the same parties and for the same cause of

action. Mc./ilton v. Love, 13 Ill., 486.

It is finally objected that it does not appear that both of the

defendants reside in the county in which the suit was brought,

and that the judgment is therefore erroneous. This objection is

urged for the first time in this court. No attempt was made to

urge it by plea in abatement, or otherwise, in the court below.

Without undertaking to say what the objection would have

availed, had it been urged in apt time, it is sufficient to say that

it comes too late after a plea in bar and affidavit of merits have

been filed. The filing of a plea in bar, operates as a waiver of a

plea in abatement previously filed. Lindsay v. Stout, 60 Ill.,

491. The rule is general that all objections to the writ, or to the

jurisdiction of the person, must be urged before the filing of a

plea in bar, or they will be waived. Frink v. Flanagan, 1st

Gilm., 35; Town of Harlem v. Emmert, 41 Ill., 319; Davis v.

Taylor, ibid, 405; Mason v. Tiffany, 45 id., 392; Gilson v.

Powers, 16 id., 355.

The judgment of the court below is affirmed.

AFFIRMED.

Moored Caulfield, for appellants.

M. W. Robinson, for appellee.

The Statute of Illinois, Laws of 1872,

page 344, $36, provides that, “If the

plaintiff in any suit upon a contract

expressed or implied, for the payment

of money, shall file with his declara

tion an affidavit showing the nature of

his demand and the amount due him

from the defendant, after allowing to

the defendant all his just credits, de

ductions and set-offs, if any, he shall

be entitled to judgment as in case of

default, unless the defendant, or his

agent or attorney, if the defendant is

a resident of the county in which the

suit is brought, shall file with his plea

an affidavit stating that he verily be

lieves he has a good defense to said

suit, upon the merits to the whole or a

portion of the plaintiff's demand; and

if a portion, specifying the amount,

(according to the best of his judgment

and belief). Upon good cause shown,

the time of filing such affidavit may be

extended for such reasonable time as

the court shall order. No affidavit of

merits need be filed with a demurrer
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plea in abatement or motion; Pro

vidert, that if the plaintiff, his agent

or attorney. shall file an affidavit stat

ing that affiant is taken by surprise by

such plea and affidavit of merits. and

that he believes that plaintiff has tes

timony to support his claim against the

defendant which he cannot produce at

that term of court. but expects to pro

duce by the next tenn. the court shall

continue such cause until the next

term." § 37 of the same act provides

that, “When any part of the demand

is upon an account, and the defendant

shall suffer default, for the want of an

afiidavit of merits. for or non-appear

ance, or for nil dicit, the affidavit so

filed with the declaration, may be taken

as primafae-ie evidence of the amount

due upon such account, but the court

1nay require further evidence.” The

affidavit filed with the plea is a. part of

the plea. and is preserved in the record

without a bill of exceptions. Whit

ing v. Fuller, 22 Ill. 33, and it would

seem that the afiidavit filed with the

declaration forms a part thereof. and

would, like an affidavit to a plea, be

preserved in the record without a. bill

of exceptions. In cases where there

is more than one plaintiff, it is suffi

cient if one of the plaintiffs make the

affidavit filed with the declaration.

llaggarrl v. Smith, Supreme Court,

Jan. Term. 1874; and when two or

more persons are sued and plead joint

ly. an affidavit of merits may be made

by one of them. It is otherwise when

they plead ‘separately. W’h1'ting v.

Fuller, supra, and affirmed in the case

of Haggard v. Smith. et. a1s.. supra.

The case of Haggard v. Smith. et.

als. was upon an open account. With

the declaration was filed an affidavit

sworn to by one of the plaintiffs. The

defendants filed the general issue, and

with it their joint affidavit, in which

-f .

they say they verily believe they have

a good defense upon the merits toa

portion of said plaintiffs claim, viz:

$65.00. Whereupon the plaintiffs by

their counsel stipulated to deduct from

the amount of the account sued on.

$65.90, and entered a motion to strike

defendants plea and affidavit from the

files, and for a rule upon the defend

ants to plead anew to the declaration.

The plea and affidavit was stricken

from the files by the Circuit Court. and

a rule entered against the defendants

to plead to the declaration to this rul

ing. the defendants excepted. The de

fendants having failed to plead to the

declaration within the rule, judgment

was rendered by the court as by nil

dicit, for the amount of the account.

less the stipulated sum of' $65.90.

It was held that the ruling of the

Circuit Court was authorized by the

spirit, if not by the very letter of the

act above cited. The court say: “The

object of the statute is to prevent vex

atious delays by parties filing pleas."

And if the defendant has not a de

fense, he can support by his own affi

davit, he ought to let the plaintiff have

judgment; and the court hold that if‘

the defendants had any further defense

that it was their duty to plead it with

in the rule entered against them to

plead. Citing Hursf et. als. V.‘ Burr

et als., 22 lll..'page 29. and holding

that the Cook county statute under

which the early cases on this question

were decided. is similar to our present

statute. When the defendant files the

general issue it must either be stricken

from the files. or there must be a trial

on the merits. In the case of McDon

nell v. Horter, 22 Ill., 28. the court,

per Caton, C. J .. say: "The plea of

the general issue was regularly filed.

and was never stricken from the files.

On this state of ' the record. the court
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assessed the damages as if upon a de

fault. If the a-ffidavit of merits, which

was filed with the general issue was

insufficient. the plea should have been

stricken from the files. While it re

mained it was a bar to the action till

tried by a jury or by the court, with

the consent of the parties. in place of

ajury. and found to be untrue. There

was no such trial. nor indeed was there

any issue formed on this plea. It

stands upon the record as a simple

naked bar to the action."

The question frequently arises. as

to what constitutes a filing of the affi

davit with the declaration. This ques

tion has not been decided to my knowl

edge by the Supreme Court. The lan

guage of the statute is, “ shall file with

his declaration an affidavit,” &c. I

am advised that some of the circuit

judges have held that the affidavit

must be filed at the same time the dec

laiation is filed. and others holding

that the affidavit may be filed at any

time after the declaration; provided,

that the same is filed more than ten

days before the return day of the writ.

If the afiidavlt forms a part of the dec

laration, and becomes a part of the

record without the aid of a bill of ex

ceptions. as it seems to me clear that

it does. then it should be filed with the

declaration. and can only be filed after

wards by leave of court to amend the

declaration. by adding thereto such afii

davit.

223

Amendments are allowed by § 23

of the practice act, on such terms as

shall be deemed just and reasonable,

and under this section the court would

be authorized ‘to allow the plaintiff to

amend hls declaration by filing with '

the same the affidavit. Under the

statute. and to the declaration as thus

amended. the plaintiff would be enti

tled to a short rule to plead. unless the

defendant apply for time to file the

affidavit. under the provision'0f the

statute above cited, and if. in the judg

ment of the court time should be given

to file the affidavit with the plea, rea

sonable time should be given. While

it is the duty of the court to require a

high degree of diligence in the prepa

ration of the pleadings, yet for good

‘ cause shown. time should be given to

file the affidavit. And when the affi

davit sets up a defense to a portion

only of the plaintiff ‘s claim, and plain

tiff is willing to stipulate to deduct

from the amount of his debt, the

amount of the claim set up by the de

fendant; then, on the filing of such

stipulation and" a motion to strike

the plea and afiidavit from the files, '

and for a rule to plead over to the

declaration. the motion should be sus

tained; and if the defendant fails to

plead within such rule. judgment

should be rendered by nil dicit for the

amount of the claim sued for, less the

sum stipulated. See Ha_¢7_qar(l v. Smith

et al supra.

»
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Supreme Court of Illinois.

VORIS v. SLOAN.

1. On the 26th day of April, 1850, George Morton, conveyed to Francis

and Samuel Voris, as trustees for his daughter, Christiana’ Morton, in considera

tion of natural love and affection for his daughter Christiana. and one dollar,

the whole of Block 103, in Morton, Voris and Laveille's addition to the city of

Peoria, to have and to hold the said premises, with the appurtenances, unto the

said parties of the second part, or the survivor of them, in trust for the benefit,

use and behoof solely, of the said Christiana Morton, and the heirs of her body

forever; and upon the decease of the said parties of the second part, then t-he

legal title to the said premises is to be and remain in the said Christiana Mor

ton, during her natural life, with a remainder to the heirs of her body; and in

case she should die without issue, then, in that case the legal title to revert to

the said party of the first part or his heirs.

2, The trustees had advanced $979.74 for taxes advanced, and the pro

perty was unproductive.

3. The first question, and that which lies at the threshold is, whether the

‘court has power to break in upon the terms of the trust. and to prevent or change

the terms of the trust, and to prevent or change the terms and conditions im

posed by the creator of the trust. Held, that the power may be exercised

by the courts. .

4. The language employed in declaring the trust, “and in case she should

die without issue, then, in that case the legal title to revert to the party of the

first part or his heirs.” Construed and held, under this declaration of trust,

that Mrs. Sloan took al vested unconditional life estate, and that the remainder,

vested in the heirs of her body at their birth, each taking a share, subject to be

diminished as others should be born.

5. That as each child at birth took an equitable fee in the premises, and

that on the death of one of the heirs the survivors would inherit their share in

the proportion, and in the manner prescribed by our statute of descents.

6. Had’ the deed contained no limitation over to the grantor or his heirs,

then, at common law the children of her body would have taken an estate tail.

. 7. Entails are abolished by our statute, affirming Bracraft v. Str-awn, and

Butler v. Heustis.

Opinion by '

WALKER, J.—On the 26th day of April, 1850, George Mor

ton conveyed to Francis and Samuel Voris, as trustees for his

daughter Christiana Morton, in consideration of natural ‘love

and affection for his daughter Christiana and one dollar, the

whole of block 103, in Morton, Voris and Laveill’s addition to

the city of Peoria, “to have and to hold the said premises with

the appurtenances unto the said parties of the second part, or
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the survivor of them in trust for the benefit, use and behoof

solely of the said Christiana Morton, and the heirs of her body

forever; and upon the decease of the said parties of the second

part, then the legal title to the said premises is to be and re

main in the said Christiana Morton during her natural life, with

a remainder to the heirs of her body; and in case she should die

without issue, then, in that case the legal title to revert to the

said party of the first part or his heirs.”

At the time this conveyance was made Christiana was un

married. The trust was accepted and Francis Voris, died on the

first day of May, 1852, but Samuel still survives. Christiana,

in 1852, married Joseph Sloan, and of the marriage Elizabeth

and Sophia were born, and are the only children of the marriage

now living, two others having died after her husband. Sophia

is eighteen and Elizabeth fourteen years of age. That Sloan and

his family resided in New Orleans; that he lost his large wealth

during the rebellion, and he and his family were thereby reduced

to poverty; that in the year 1861 he died, leaving his wife and

children with no means of support; that Christiana has exhaust

ed all her means in supporting her children; that they have no

other property; that this property is vacant and unoccupied, and

is unproductive; that the same cannot be rented, because of the

uncertain tenure and term for which it could be held, so as there

by to render it productive. That the yearly taxes on the proper

ty are about $200, and that she and her children are unable to

pay the same; that the trustees have advanced $979.74 to pay

the taxes, and the trustee is unable to advance more, and the

property will be sold for taxes. That the premises are worth

about five or six thousand dollars. That Christiana is the regu

larly appointed guardian for the children, and is acting as such.

The bill was filed by Mrs. Sloan in her own right, and as

guardian of her daughters. Pending the suit Sophia came of

age, and on her application she became a complainant in her own

right. The bill charged the foregoing facts, and made Samuel

Voris a defendant. He answered the bill and admitted the facts

to be true. On a hearing, the Circuit Court found that the title

to the premises was a life estate in Christiana Sloan, with a re

mainder in fee in Sophia and Elizabeth Sloan. That the prem
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ises would sell for a better price if the title of all the owners

should be sold together, and that Christiana consented that the

sale be so made. The court according to the prayer of the bill

‘decreed the sale at auction, and ordered the trustee to sell the

premises entire or in subdivisions so as to obtain the best price

after giving twenty days notice, one third of the purchase money

to be in cash, the balance in equal installments at one and two

years. That, of the proceeds of the sale, Christiana to receive

the value of her life estate in the premises, and the residue be

paid to her as guardian of her children. But the value of the

life estate is 11ot fixed by the court. It further directs that the

trustee retain $978.74 for taxes advanced by him and never re

funded.

We have received no aid from the brief of counsel for plain

tiff in error, as he only assigns the error that the court should

not have granted the relief sought and refers us to no authority,

nor does he urge any reason why the decree should be reversed.

\Ve shall therefore discuss such questions as are suggested by

counsel for defendant in error, or as _have occurred to us. The

‘first question, and that which lies at the threshold, is whether

the court has power to break in upon the terms of a trust and

to prevent or change the terms, and conditions imposed by the

creator of the trust. In the case of Curtis v. Brown, 29 Ill.,

201, after a review of the authorities, it was determined that the

power might be exercised in extreme cases. A case was then

instanced Where the property might be unproductive, and where

the cestui Que trust was absolutely perishing from want, or was

forced to the poor house, or Where the trustee could not possi

 

bly raise the means to pay the taxes on the property and thus V

save it from a public sale, when the court of chancery would in

terpose its powers. Thus it is seen that it is only in cases of

the most urgent necessity that the terms of the trust will be

changed, and the fund applied to other or different uses from

those fixed in the trust deed.

\ From the evidence it appears that the mother and daughters

have no means with which to support themselves, or to pay the

taxes that are accruing and annually increasing on the property.

This is the testimony of Mrs. Sloan, and there is nothing to con
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tr-adict"it in the record. Some of the witnesses, and one of them

the trustee, swear that all reasonable efforts have been made to

lease the property, but without success, not even being able to do

so for enough to pay the taxes. And they fix its value at five or

six thousand dollars. We think this a case justifying the inter

position of the court, as otherwise the property would probably

be lost before the minors would come of age, even if they could

then sell a11d pass the title. The language employed in declaring

the trust is not free from doubt. » The expression, “and in case

she should die without issue, then in that case the ‘legal title to

revert to the said party of the first part or his heirs,” is uncer

tain. The ambiguity arises, and the difficulty presented is,

whether the grantor intended that the remainder should rest on

the birth of children of her body, or Whether it was suspended

until the death of Mrs. Sloan. It is true that in this case the

children take if at all as purchasers. See Braeraft v. Strawn,

(January term, 1873,) and Batler v. Heustis, present term. The

mother only took a life estate, and the children took a contingent

remainder. When did this remainder vest, or has it, or can it
vest until the death of the mother, leaving the children surviving A

her? In other words was the contingency _met and performed

when the children were born, and did the fee then become abso

lute, or must the children survive the mother before the fee be

comes unconditional in them? Had the deed contained no lim

itation over to the grantor or his heirs, then it is manifest that

at the common law the children of her body would have taken

an estate tails, but as entails have been abolished by our statute,

they would at birth have taken a fee. Braoraft v. Strawn and

Butler v. Ileustis, supra.

But does the limitation over and the language “should she

die without issue” produce a different result? This depends upon

whether the language shall be construed to mean without having

had issue. If that is the true construction, then upon the birth

of a child or children of the body the contingency was fulfilled,

and the fee vested in them, and the limitation over was defeated.

If on the other hand, this language means that if she died leav

ing no issue surviving her, the contingency remains open and

the title has not vested in the children and cannot until the death

1
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of their mother, and they or one of them shall thus survive her.

In the case of Barlow v. Salter, 17 Ves., -179, Sir \Villiam Grant,

master of the rolls, in construing a deviseover, in these words,

“in case she dies without issue,” said that it was necessary to de

cide the meaning of these words, whether they are to be con

strued Without issue generally or at the time of the daughter's

death. Ile said that it appears in some of the earlier cases that

the judges inclined to hold these words to mean without issue at

the death of the person named; but ever since the case of Beamin

dkep v. Daainer, 2 atte., 308, I think a different rule has pre

vailed; and it is now settled, that unless there are expressions or

circumstances from which it can be collected, that these words

are used in a more restricted sense, they are to have their legal

significance; namely, “death without issue generally.” The lan

guage in that devise and i11 this deed are essentially the same and

no distinction can be justly taken between them. The same rule

of construction must govern in both cases. If we examine all

of the language employed, we find nothing in this case to restrict

the legal signification as determined in those English decisions.

The property is declared to be “in trust for the benefit, use

and behoof solely of the said Christiana Morton and the heirs of

her body forever.” And in case the trustee should die it is fur

ther declared that she shall hold the premises during her natural

life, with a remainder to the heirs of her body. We can perceive

nothing in the language implying any intention to restrict the

vesting of the title to the heirs she might have at her death, but

to vest the title in the heirs of her body generally. It then fol

lows that u11der this declaration of the trust that Mrs. Sloan took

and then vested in her an unconditional life estate, and the re

mainder vested in the heirs of her body at their birth, each tak

ing a share subject to be diminished as others should be born.

It then further follows, that as each child at birth took an equit

able fee in the premises, that on the death of the two women

Sophia and Elizabeth survive, their heirs inherited their shares

in the proportions and in the manner prescribed by our statute

of descents. Under that statute the mother inherited. from each

at its death two shares in the portion it held in fee. This being

the case the decree of the court below is in this respect errone

vii -1
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ous, inasmuch that it only allows the mother payment out of the

sale for the present value of her life estate. And it was proper

that the court should find its value, and not embarrass the trus

tee by requiring him to ascertain and pay her its value. And

in fixing its value, as fair and equitable a rule as can be adopted

is, that provided by our statute to ascertain the present value of

estates of dower in lands._ The decree of the court below is re

versed and the cause remanded for further proceedings, in con

formity with this opinion.

This case presents two questions that

are of vital importance to the protes

sion, not only in this State, but through

out the country.

lst. That courts of chancery have

power in extreme cases, to order a dis

position of trust estates, which is not

in accordance with the deed creating

the trust.

2d. The construction of the words

of limitation, contained in the deed.

The importance of the decision upon

the first point cannot be overestimated.

That exigencies often arise. not con

templated by the party creating the

trust. and which. had they been anti

cipated would undoubtedly have been

provided for. \Vhere the aid of acourt

of chancery must be invoked to grant

relief, and in such case the court must

as far as may be, occupy the place of

the party creating the trust; and do

with the fund what he would have dic

tated had he anticipated the emergen

cy. Curtis v. Brown et als., 29 lll..

201. The manner in which the case of

Curtis arose, although one of the most

ably argued and ably considered cases

in our reports, left a doubt as to the

extent of the power of a court of chan

cery in such cases; but the disposition

of the question by Justice Walker, in

the principal case, will dispel all doubt.

and settles the law in tlus State on a

firm basis. "that courts of chancery

may act in extreme cases." But there

are certain distinctions that must be

observed in the Curtis case supra. The

court on page 201 say: “ Upon the

question of the power of a court of chan

cery to break in upon and change the

terms of a settlement common in Eng

land, there are decisions which would

indicate that the rule is different where

the subject matter is personal proper

ty, from what it is where the subject

matter is real estate. There is another

distinction which may be recognized

in their decisions upon the power of

the courts to deal with real estate, and

that is, where the beneficiaries are in

fants. the rule seems to be different

from what it is where they are adults,

but laboring under disabilities.‘ ‘ These

distinctions will be fully understood by

an examination of the Curtis case, and

the authorities cited by the court and

counsel. The rule is correct and must

exist in the very nature of things, and

the power must exist somewhere in the

community to grant relief in such cases

as fall within the rule; and under our

system of jurisprudence that powcr is

vested in the courts of chancery.

The rule must not be relaxed nor the

power imprudently exercised; and un

less the case falls clearly within the

rule relief should be denied.

Upon the second point, in order to

properly understand the principal case
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and other unreported cases that will -

be hereafter cited in this note, it is ne

cessary to refer to the case of Baker et.

als. v. Scott, 62 Ill., 86, per Breese, J.

In this case the court in discussing the

rule in Shelly‘s case say: "That case

arose in the twenty-third year of the

reign of Elizabeth, about the year

1579, near three hundred years ago,

and is reported in 1 Coke’s Rep. side

paging 93 b., wherein among other

rulings it was held. where the ancestor

takes an estate of freehold, and in the

same gift or conveyance an estate is

limited either mediately or immedi

ately to his heirs, either in fee or in

tail, the heirs are words of limitation

of the estate, and not words of pur

chase.

Preston, in his elaborate treatise on

“Estates." devotes a chapter of near

two hundred pages to a critical and

searching analysis of this rule, and

says the rule may be thus expressed:

First. When a person takes an estate

of freehold, legally or equitably, under

a deed, will or other writing, and af

terward in the same deed, wlll or writ

ing there is a limitation by way of re

mainder, with or without the interpo

sition of any other estate, of an inter

est of the same quality, as legal or

equitable to his heirs generally, or

heirs of his body by that name, in

deeds or writings of conveyance, and

by that or some such name in wills,

andas a class or denomination of per

sons to take in succession from genera

tion to generation, the limitation to

the heirs will entitle the person or an

cestor himself, to the‘ estate or interest

imparted by that limitation.

He expresses the rule secondly, thus:

Whenever the ancestor takes an estate

of freehold or frank tenement, and an

immediate remainder is thereon limit

ed in the same conveyance to his heirs

‘,'$'I.'|_‘I'?W

or heirs in tail, such remainder is im

mediately executed, in possession in

the ancestor so taking the freehold,

and therefore is not contingent or in

abeyance.

A third and still more accurate ex

pression of the rule is as we have

stated it at the outset, taken from the

rulings of the court as found in the re

ported case. The author further says.

this rule has been expressed with

greater precision by one of the very

able counsel, Sergeant Glynn, in Perrin

v. Blake, to be: “in any instrument.

if a freehold be limited to the ances

tor for life, and the inheritance to his

heirs, either mediately or immediately,

the first taker takes the whole estate,

if it be limited to the heirs of his body

he takes a fee tail, if to his heirs a fee

simple." The court in the same case

say: "This rule is venerable for its an

tiquity, having received the sanction of

the highest courts in England as early

as the 18 of Edward IL and is based on

their authority as found in the year

books of that and subsequent reigns.

.That this rule was a part of the com

mon law of England, and an estab

lished axiom in the law of real pro

perty in that realm, for near five-hun

dred years is not and cannot .be de

nied.” 4 Kent’s Com., 243, Baker et.

als. v. Scott, 62 Ill., 94. That the rule

is in force in this State is fully aflirnied

by the court in that case. And our Su

preme Court having decided that the

rule in Shelly’s case is in force in this

State, and having defined the rule, I

apprehend the only difiiculty will be

found in the application of the rule.

It will be observed that the rule has

application only to estates of freehold.

and that as to all estates less than a

freehold the rule has no application.

An estate of freehold or frank tene

ment, is defined to be the possession of
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istruction or operation of law."

‘conditional fee at the common law,

the soil by a freeman; the possession

of the land is called in the law of Eng

land, the frank tenement or freehold.

Such estate therefore, and no other, as

requires actual possession of the land,

is legally speaking a freehold. Ten

ants in fee, tenants in tail, and tenants

for life are said to have a frank tene

ment. So called because it doth dis

tinguish it from terms of years, chat

tels upon uncertain interests, lands in

villenage, or customary or copyhold

lands. By the common law, the word

heirs was necessary in the grant or do

nation of land,‘in order to make a fee

or inheritance, says Blackstone. “For

if land be given to a man forever, or

to him and his assigns forever, this

vests in him but an estate for life."

To obviate this relic ofvery great nicety

B of feudal strictness, about the insertion

of the word “heirs," this rule of

the common law has been modified in

several of the States. Our statute R. S.

1845, § 13, page 105, provides that

“every estate in lands which shall be

granted, conveyed, or devised to one,

although other words heretofore ne

cessary to transfer an estate of inher

itance be not added, shall be deemed

a fee simple estate~of inheritance, if a

less estate be not limited by express

words. or do not appear to have been

granted, conveyed or devised, by con

A

was a fee restrained to some particular

heirs, exclusive of others. As to the

heirs of a man‘s body, by which only

his lineal descendants were admitted

in exclusion of collateral heirs,- or to

the heirs male of his body, in exclu

sion both of collaterals and lineal fe

males also. It was called a condi

tional fee by reason of the condition,

expressed or implied, in the donation

of it. that if the donee died without

such particular heirs, the land should

revert to the donor. For this was a
l condition annexed by law, to all grants

whatsoever, that on failure of the

lands specified in the grant, the grant

should be at an end, and the land re

tnrn to its ancient proprietor. Such

conditional fees were strictly agreeable

to the nature of feuds, when they

first ceased to be mere estates for life.

and were not yet arrived to be abso-\

lute estates in fee simple. Now with

regard to the condition annexed to

their fees by the common law. Our

ancestors held that such a. gift (to a‘

man and the heirs of his body) was a

gift upon condition that it should re

vert to the donor if the donee had no

heirs of his body; but if he had, it

should then remain to the donee.\

They therefore called it a fee simple.

on condition that he had issue. Now

we must observe says Blackstone, that

when any condition is performed it is

thenceforth entirely gone, and the

thing to which it before annexed be

comes absolute and wholly uncondi~

tional; so that as soon as the grantee

had any issue born, his estate was sup

posed to become absolute by tke per

formance of the condition at least for

these three purposes. l. To enable

the tenant to alien the land. and

thereby tobar, not only his own issue

but also the donor of his interest in

the reversion.

forfeit it for treason, which he could

not do until issue born, longer than

for his own llfe, lest thereby the in

heritance of the issue and the rever

sion of the donor might have been de

feated. To empower him to charge

the land with rents, commons and cer

tain other incumbrances, so as to bind

his issue. Black. Com. Book 2. top

page 87, I/V1'll~ion v. Berk];/. Plow.

233. And thus stood the old law. Yet

2. To subject him to ,
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it is necessary to understand the an

cient common law thoroughly in order

to understand the la-w as at present

administered in this country. In the

case of Willion v. Berlcly, supra, Lord

Chief Justice Dyer said: “Upon the

grant of a conditional fee the fee sim

ple vested in the beginning; by hav

ing issue the donee acquired power to

alien which he had not before, but the

issue was not the cause of his having

the fee, the first gift vested that."

Says Justice Blackstone, “The incon

venience which attended these limited

and fettered inheritances were prob

ably what induced the judges to give

way to this subtle finesse of construc

tion, (for such it undoubtedly was). in

order to shorten the duration of these

conditional estates. But on the other

hand the nobility who were willing to

perpetuate their possessions in their

own families to put a stop to this prac

tice, procured the statute of Westm.in

" ster the second, (13 Edward 1, chap.

1.) (commonly called the statute de

don-is condz'tional1'bus,) to be made,

which paid a greater regard to the pri

vate will and intention of the donors

than to the propriety of such intention

or any public consideration whatsoever.

This statute revised in some sort the

ancient feudal restraints which were

originally laid on alienations. by grant

ing that from thenceforth the will of

the donor be observed, and that the

tenements so given, (to a man and the

heirs of his body), should at all events

go to the issue if there were any, or if

none, should revert to the donor."

Upon the construction of this act of

Parliament, the judges determined

that the donee had no longer a condi

tional fee simple. which became abso

lute and at his own disposal the instant

any issue was born, but they divided

the estate into two parts, leaving in

  

the donee a new kind of particular es

tate. which they denoniiifated a fee

ta-fl, and investing in the donor the ul

timate fee simple of the land expect

ant, on the fallure of issue; which ex

pectant estate is what we now call a

reversion. Black Book 2, top page 89.

Blair et als. v. Varzblmicum, Supreme

Court. Jan. term, 1874. The expres

sionfee tail, orfeodum tollitatmn, was

borrowed from the feudist. among

whom it signified any mutilated or

truncated inheritance from which the

heirs general were cut off. being de

rived from the barbarous verb faliare,

to cut, from which the French tailer,

and the Itallan tagl-iare are formed.

Spelm's Gloss, 531. As to what may

be entailed, and the species of estates

tail, and the nature of such estates,

see Black. Com. Book 2, top page 89.

Also. Blair et. als. v. Vanblarirmn-,

supra. By our statute, estates in fee

tail are converted into estates for life.

§ 6 of the conveyance act, laws of 1872,

p. 283, provides that, “ In cases where

by the common law any person or per

sons might hereafter become seized in

fee tail, of any lands. tenements, or

hereditaments, by virtue of any devise,

gift, grant or other conveyance here

after to be made, or by any other

means whatsoever, such person or per

sons instead of being or becoming

seized thereof in fee tail. shall be deem

ed and adjudged to be and are seized

thereof, for his or her natural life only,

and the remainder shall pass in fee

slmple, absolute to the person or per

sons to whom the estate tail would, on

the death of the first grantee, devisee

or donee in tail, first pass according to

the course of the common law. by vir

tue of such devise, gift. grant or con

veyance." As held in the principal

case, and in Butler et. als. v. Heusf-is,

Sept. term, 1873, and Bracraft v.
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Strawn, Jan. term, 1873, that this sec

tion of the statute abolishes estate

tail in this State, and converts the same

into life estates. Yet a thorough

lcnowledge of the law of estates tail.

is absolutely essential, in order to ap

ply the rule in Shelly‘s case to any

given case. In Baker et. als. v. Scott,

supra, it was held that the requisites

of the rule in Shelly‘s case, are that

there must in the first instance be an

estate of freehold devised, there must

be a limitation to the heirs or the heirs

of the body of the person taking that

estate by that name; and not to the

heirs as meaning or explained to be,

sons, children, &c., the heirs must be

named to take as a class or denomina

tion of persons in succession, from gen

eration to generation; and by way of

remainder or at least so that the estate,

so to arise from the limitation to the

heirs, and the estate of freehold in the

ancestor. shall both owe their efiect to

the same deed, will, or writing, and

that the same limitations shall give in

terests of the same quality both legal or

both equitable. All title must vest either

by descent. or by purchase, consequent

ly it was held in the Baker case supra,

that the rule does not apply when the

words lawful issue, sons or children,

are used instead of "heirs,” because

those words are regarded as words of

purchase and not of limitation, and

the ancesstor, when such words are

used will take only a life estate, and

his sons and children will take by pur

chase or under the will, for the reason

that they are a designation of persons

to take originally in their own right.

for the reason that the rule is, that

when children take in character of

heir they must take in\qu-ality of heir,

that is by descent. The words of lim

itation in this case were, “ and it is my

~ desire that my daughter. Mary Sophia,

shall receive so much of her share of

the rents and profits as shall be neces

sary for her education, until she is

twenty-three years of age; after which

she may come into possession of the

full amount of rents and profits, the

principal to, descend to her ‘heirs.’ ”

And it was held that the rule in Shel

ly‘s case was applicable to such a de

vise, and by it the daughter took an

estate of inheritance in fee simple.

Blair et. als. v. Vanblaricum, Supreme

Court, Jan. term, 1874. was this: The

father of Mary G. Vanblaricum died

testate, leaving her as his only child,

The second clause of the will was: “I

will. give, bequeath, and devise unto

my daughter Mary Gamble, and to the

heirs of her body, and to their heirs

and assigns, all my realest-ate of every

description and wherever situate, and

in case Mary Gamble dies without

issue,»then the real estate hereby will

ed, shall go and descend to my broth

ers and sisters, and to their heirs and

assigns, in equal proportion." Subse

quently the daughter married Jacob

C. Vanblaricum, and they filed the bill,

alleging that plaintiffs in error, with

other persons are the brothers and sis

ters of the testator, and claiming that

the will vested in Mary Vanblaricum

the unconditional fec simple to the

lands of which the testator died seized,

that the llmitation over to the heirs of

her body, and in case of her death

without issue, to the brothers and sis

ters of testator, is inoperative and void

in law, but operates as a cloud upon

the title, the bill prayed for a construc

tion of the will, and that the lin1ita

tion be declared void. The court state

the ancient common law doctrine as

stated supra, and that this ancient‘

rule was changed by 13 Edw. 1, chap.

1, (de donis), and hold that an estate

in fee tail have grown out of this stat
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ute. aflirming the principal case, and

Bracraft v. Straw-n, Jan. term, 1873,

and say: “These cases hold that the

rule in Shelly's case * * * does not

apply, as words of procreation were not

used so as to create an estate, which

words are used in the cases referred to

in this court.” As the word heir is

necessary to create a fee, so the word

body, or some other words of procrea

tion, are necessary to make it a fee

tail, and ascertain to what heirs in

‘particular the fee is limited, and that

under this will Mrs. Vanblaricum took

a life estate only. It is also held, that

independent of the statute, (§ 6 con

veyance act), the heirs of her body,

would have taken an estate tail, ac

cording to the statute of Westminster.

That under the statute § 6 of the con

veyance act, Mrs. Vanblaricum took a

life estate with remainder over to the

heirs of her body in fee simple, abso

lute, and that the limitation over is

binding, both under the statute and

at common law before the statute de

donis. When such conveyance was

made, and the parties died without

issue the estate vested in the donor,

and such would be the case under

this deviseo unless its course is chang

ed by the further limitation over, to

the brothers and sisters of the tes

tator. The contingency under which

they may take may never happen. as

the devisee now or hereafter may have

heirs of her body, who will take the.

absolute fee in remainder. See Butler

v. Hustis, et. als., Chicago Legal News,

Aug. 22, 1874, 4Kent‘s Com. side pag

ing 274. 2 Blackstone, 112; 15 Pick
ering 1l2. i

For cases where a fee is mounted on

it fee, see Tilbury v. Barbut, 3 Atk.,

617; 3 Leon, 111, holding that in that '

case the first taker takes the entire es

tate. See also, Fearne on Remain

ders.

ACCIDENT AS AN EXCUSE FOR. NON-PERFORMANCE.

Whether and when the performance of a contract is to be

excused by reason of an accident is a question of interest. It

was raised in Ilowell v. Uoupland, 30 L. T. Rep. N. S. 677.

The defendant had contracted to sell to plaintiff “two-hundred

tons of regent potatoes, grown on land belonging to the defend

ant at W., * * * to be delivered in September and October,

* * "" to be paid for when and as they are taken away.” At

the time of entering into the agreement, sufficient of the de

fendants land was sown with potatoes to produce a larger crop

of potatoes than the two hundred tons contracted to be deliver

ed by the plaintiff to defendant, but by reason of a blight, the

land produced only eighty tons, which were delivered to the

plaintiff. An action was now brought for the non-delivery of

the remainder. It was argued for plaintiff that defendant was

____'4i
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not the less liable, that in short by fixing the amount to be de

livered he gave a warranty, many cases being quoted in support

of his position. It is certainly a well-known rule of the law,

that where there is an absolute contract to do any thing which

is not unlawful, the contractor must perform it or pay damages

for not doing it, although the performance of his contract has

become even impossible in consequence of unforeseen accidents.

Thus in the case of Aearon v. Pearson, 7 H. & N. 386, the de

fendant engaged by charter-party to load on board the plaintiff’s

ship a cargo of coals, “to be loaded with usual dispatch.” The

defendant began loading by bringing the coal in boats along a

canal to the dock where plaintiff’s ship was, but before the cargo

was completed, a severe frost rendered the canal unnavigable,
and the ship was detained thirty-four days. All the learned t

judges were of the opinion that the expression “usual dispatch”

meant “usual dispatch of persons who have a cargo ready for

loading,” and that the defendants were responsible for the delay.

Again, it is stated in 1 Roll. Abr. tit. “Condition” (G. 1) as

follows: “Sile condition dun obligation soit en teil manner: /

Whereas Robert Crosse, the father, shall and will before such a

day, surrender the moiety of the said copyhold tenement unto

Robert, the younger, so that Robert the younger be thereof so

seized, according to the custome of the mannor, if they so long

live, then the obligation to be void. Les darren parrolls (if they

so long live), ne font le condition solment, mes le surrender est

parcell del condition.” But this rule of law was held to be in

applicable under the circumstances. Mr. Justice Blackburn re

marked that this was a contract for the sale of a specific thing,

and construed it as an undertaking on the part of the defendant

to deliver two hundred tons of potatoes out of the crop which

these sixty-eight acres were to produce. His Lordship com

pared it to the sale of a portion out of a particular ship's cargo,

and observed—with respect to the case of Taylor v. Colwell, 2

B. & S. 82, where plaintiff’s counsel contended was laid down

the rule of the necessity of absolute performance of a contract

or payment of damages, that the ratio decidend of that case was,

“that the contracting parties must have contemplated the con

tinued existence of the thing which was the subject-matter of
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the contract—that they must have contracted subject to the con

dition that the thing did not perish before the time arrived for

the performance of the contract.” One remark of his Lordship

marks very clearly the different liabilities incurred when the

character of the sale varies: “Had the contract been to deliver

a certain quantity of potatoes merely, it would not be a contract

relating to a specific thing, and * * * notwithstanding the per

ishing of the crop, the defendant would still be liable for dam

ages for the breach of the contract.” Mr. Justice Quain and

Mr. Justice Archibald concurred. The distinction thus drawn

by our law, as well as by that of other countries, between con

tracts for the sale of a specific thing and other contracts of sale,

is one that appeals to common sense; and it is of the highest

importance, owing to the different liabilities to which contract

ors subject themselves, according as they contract to make a spe

cific sale or not. In this, as in many other branches of law, in

deed, in the application of all law, the difficulty is, not to see the

utility and value of the general principle, but to succeed in de

monstrating that the general principle applies to the particular

facts.—Albany Law Journal.

SLANDER—JUSTIFICATION-DEGREE OF EVIDENCE REQUIRED.

The rule has been uniform in this State, since the State was

admitted into the Federal Union, that where a plea of justifica

tion in an action for slander accuses the plaintiff of a crime, the

defendant thereby virtually prefers an indictment against him

for that offense, and to sustain the plea the guilt of the party

charged must be established beyond a reasonable doubt. In

other words, so far as the degree of proof is concerned, the plain

tiff occupies the same position as if he were upon trial on an

indictment for the offense charged in the plea. See Crotty v.

Morrissy, 40 Ill., 477, Darling v. Banks, 14 Ill., 46; Corbly v.

Wilson, January term, 1874. The wisdom of the rule I appre

hend will not be questioned by any person familiar with legal
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proceedings, when a party makes a charge of crime against his

neighbor, he ought to be prepared to prove the charge beyond a

reasonable doubt; in other words he should be prepared with

evidence suflicient to convict the party of the crime charged, and

if he is not thus prepared he ought not to make the charge.

Our legislature have seen proper to change this wholesome rule,

by the third section of the act of 187-L, Gross Statute, vol. 3, p.

402. Which provides that, “In actions for slander or libel, an

unproved allegation of the truth of the matter charged, shall not

be deemed proof of malice,‘ unless the jury on the whole case

find that such defense was made with malicious intent, and it

shall be competent for the defendant to establish the truth of the

matter charged, by a preponderance of the evidence.” It will

be noticed that this section makes a sweeping change in relation

to the law of slander in this State. Under this section, in order

to justify an increase of the damages by reason of the filing of a

plea justifying the truth of the charge, it must appear from the

whole evidence in the case, that the defense was made by the de

fendant with a malicious intent; and the defendant is only re

quired in order to entitle him to a verdict on such plea, to prove

the same by a preponderance of the evidence. This proof may

come far short of satisfying the jury beyond a reasonable doubt

of the guilt of the plaintiff as charged in the plea, and presents

this analnoly in the law, that a man may charge his neighbor

with the commission of any one of the crimes known to the

law, and when sued for it, that he may defeat the cause of ac

tion without making proof that would authorize a jury to con

vict him of the crime. Yet the record is made that for all civil

purposes he is guilty, under the criminal law he is not guilty.

I apprehend that the relaxing of the rule, when understood by

men disposed to slander their neighbors, will induce them to

‘make the slander, and take the chances of the jury determining

the preponderance i11 his favor. The reputation of every citi

zen should be protected by law. Nothing short of such protec

tion is justice to the citizen, and it remains now to be seen,

whether or not, anything short of the rule, the justice of which

has been demonstrated by the experience of ages, will bridle the

tongue of the slanderer.
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The rule that, in order to justify the increase of the dam

ages by reason of the filing of the plea of justification, that it

must appear from the whole evidence that the plea was filed with

a nialicious intent, isright on principle and is fully maintained

by our Supreme Court in Uorbley v. Wilson, supra, where it is

held that the defendant has the legal right to file such plea; and

the simple fact that he is unable to prove it to the satisfaction

of the jury should not increase the damages, unless the jury

shall believe from the evidence that the plea was filed with ma

licious motives, or in other words without any reasonable pros

pect of proving it.. The only change made by this section is

the degree of proof required to be made by the defendant to

sustain the plea of justification, allowing the defendant to us

tify by a preponderance of the proof. It is to the policy of thus _

relaxing the rule that I cannot assent; yet experience may de

monstrate the Wisdom of thus relaxing the rule that required

the plea to be proved beyond a reasonable doubt. If so, I shall

cordially yield my assent. By the rule established by this section,

evil an disposed person may weave such a network of circum

stances around his neighbor, that he may be able to charge him

with a crime that would ostracise him from all good society.

y And when the person thus injured comes into court for redress,

the defendant files his plea of justification, and the jury say to

the plaintiff that you are not proven guilty of the crime charged

against you, the evidence only slightly preponderates against

you, and therefore under the law we find the plea proved, and

the world say the plaintiff was guilty of the crime charged.

The reputation of the citizen in my judgment should not hang

on such slender thread. It should be favored by the law, as life,

liberty and dower.
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Hon. SYLVANUS WILCOX.

 

Judge \V1Lcox, late Judge of the Fourth Judicial Circuit of

this State, commenced the practice of tl1e law at Elgin, in 1846,

and continued in the practice up to June, 1867, at which time he

was elected Circuit Judge. He was re-elected in June, 1873.

His circuit, comprised of the counties of Dupage, Kane and

Kendall, made a large circuit, and required almost l1is entire

time to dispose of the business. By reason of ill health,

brought on evidently by confinement in the court room, and ex

cessive mental labor, the Judge felt it his duty to resign. ' It is

the regret of all, that Judge Wilcox felt compelled to resign.

He however, has the full satisfaction of knowing that he has

the sympathy of the entire people of his circuit, and the judi

ciary of the State. His ability and integrity, and the great care

he exercised to determine every question correctly, gave him the

position he attained on the bench, and his decisions commanded

the respect of all. We hope that rest and cessation from judi

cial labor will restore the Judge to health, and that he may again
enter the practice of the profession in which he has spentihis

life.

Hon. H. H. Conr, of Napierville, has been elected to fill

the vacancy occasioned by the resignation of Judge Wilcox.

 

BOOK NOTICES.

Puterbaugh’s Chancery Pleading and Practice.

The object of this work, as stated by the author, is to present, in one vol

ume of convenient size a practical treatise on pleading and practice in suits in

chancery and proceedings of like nature, and to suggest forms for pleading,

and other papers necessary for preparation by the practitioner. The work con

tains two hundred and fifty-two practical forms, given in connection with the

various subjects under consideration. These embrace sixty forms of bills, fifteen

‘Of answers, seventeen of demurrers, seventeen of pleas, twelve of petitions,

seventeen of affidavits, seventy-one decrees and decretal orders; the balance

are miscellaneous. These forms seem to have been prepared with care, and the



240 BOOK NOTICES.

sq‘

collation of authorities upon the questions considered will prove to be a great

saving of labor. The book is adapted to our practice, and no practitioner in the

State can afford to practice law without a copy in his office. The book will be

found to be a great convenience to the profession.

Freeman on Judgments.

Mr. Freeman’s “Treatise on the law of Judgments," appears to be unusu

ally complete. and will prove a valuable accesston to our law literature. It is

written with care, and covers a field of law on which no American treatise had

previously been prepared. and hence collects in one volume an array of learn

ing which has heretofore been scattered through many books. As the author

in his preface well says: “A judgment is not ‘invariably ’ the end of the law."

There has been more constant persistence on the part of litigants to escape the

consequences of judgments against them, than upon almost any other question.

Questions frequently arise upon judgments collaterally and otherwise, that cannot

be determined correctly without great labor. This labor Mr. Freeman has faith

fully performed for the profession. A judgment, the climax of a lawsuit is

frequently a greater source of complication than the lawsuit in which it was

rendered. Every question, as it would seem, that can or may arise upon a judg

ment is discussed by the author, with reference to the authorities. The work is

full proof of the industry of the author. and the best criticism we can make is

to give a synopsis of the book. The author first defines and classifies judg

ments and decrees, and treats successively of the entry, nunc pro tunc. En

tries, amendments and correcting judgments during the term; judgment rolls.

records, vacating of judgments at common law and under the statutes, for mis

takes, &c.. void judgments, collateral. inquiries as to the jurisdiction of the

court entering the judgment, constructive service, findings of jurisdiction. con

tempt. deceased parties, numerous parties, heirs and administrator. remainder

men. ceetui que trust. corporation and stockholder, principal and surety, lis pen

den, ejectment, merger or former recovery. The judgment as an estopel.

creation of the lien, of pleading, judgments, judgments of courts not of rec

ord. judgments of other States, judgments in rem, divorce and decrees in Ad

miralty. _ .

Mr. Freeman's name was unknown to the profession, outside of his own

State, until the publication of this work. I however apprehend that this work

will make his name familiar to almost every lawyer in the country.

A. L. BANCROFT & Co.. of San Francisco, the publishers. may congratu

late themselves on the publication of a work that must attain a national repu

tation at once. It is the West to the East.
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SELECTION AND SUMMONING OF GRAND JURORS.

 

In England on the summoning of any session of the peace

or on the issuing of a commission of Oyer and Terminer and

jail delivery, there goes out a precept either in the name of the

king or two or more justices, directed to the sherifi“, upon which

he is to return twenty—four men or more, out of which the grand

inquest at the sessions of the peace or Oyer and Terminer are

taken. In New England the selection is by lot, from a body of

the most respectable citizens in the several towns in the county,

whose names are kept in a box which is called the “jury-box,”

and from which jurors are drawn. In Illinois it is provided by

statute, that, “If the grand jury shall be required by law or by

the order of the judge for any term of court, it shall be the duty

of the county board in each of the counties in this State where

in such court is directed to be holden, at least twenty days before

the sitting of such court, to select twenty-three persons possess

ing the qualifications as provided in section two of this act, and

as near as may be a proportionate number from each town or

precinct in their respective counties, to serve as grand jurors at

such time, and to cause their clerk, within five days thereafter,

to certify the names of the persons so selected as grand jurors,

to the clerk of the court for which they are selected, who

shall issue and deliver to the sherifi'_ of the county wherein the
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court is to be held at least ten days before the term of the court

for which they shall have been selected; or, during term time if

the court shall so order, a summons commanding him to sum

mon the persons so selected as aforesaid, to appear before such

court at or before the hour of eleven o’clock A. M., on the first

day of the term, or upon such other day as the judge shall di

vect, to constitute a grand jury for such term. The sheriff shall

serve such summons in the manner provided in section eleven of

this act for service of summons on petit jurors, and for any re

fusal or neglect so to do, shall be deemed guilty of contempt of

court, and may be fined therefor as provided in section eleven of

this act for default in summoning petit jurors. If for any rea

son the panel of grand jurors shall not be full at the opening

of such court, the judge shall direct the sheriff to summon from

the body of the county, a sufficient number of persons having

the qualifications of jurors as provided by this act to fill the

panel.” In Pennsylvania, the original selection of the names

of those who are to be placed in the wheel from which the jury

are at the proper time to be drawn, is intrusted to the sheriff

and at least two of the county commissioners. The mode of se

lecting and summoning the grand jury is provided by statute in

most if not all of the States. In England and some of the

States in this country, twenty-four men are summoned, but not

more than twenty-three can be impanelled, as otherwise a com

plete jury of twelve might find a bill, when at the same time a

complete jury of twelve might dissent. In the case of Rev v.

Marsh, 6 Ad, and El. 236, it was held, that a grand jury must

not consist of more than twenty-three men, and the same doc

trine is maintained in the case of The People v. Thurston, 5

Cal. 69, and the statutes of most of the States provide that a

full grand jury shall consist of twenty-three men. Irregulari

ties in selecting and impanelling the grand jury which do not

relate to the incompetency of individual persons, can in general,

only be objected to by challenge to the array. In the case of

Vanhook v. The State, 12 Texas, 268, after a very full review of

the authorities the court say: “The better opinion to be deduced

from the authorities to which we have access, seems to be that

irregularities in selecting and impanelling the grand jury which
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do not relate to competency of individual jurors, can in general,

only be objected by a challenge to the arra ; but that the in

competency, or the want of the requisite qualifications of the

jurors may be pleaded in abatement to the indictment.

this doctrine and distinction seems founded on principle. It is

the right of the accused to have the question of his guilt decided

by two competent uries before he is condemned to punishment.

It is his right in the first place to have the accusation passed

upon, before he can be called upon to answer to the charge of

crime by a grand jury composed of good and lawful men. If

the jury be not composed of such men as possess the requisite

qualifications he ought not to be put upon his trial upon a

charge preferred by them, but should be permitted to plead their

incompetency to prefer the charge and put him upon his trial

in avoidance of the indictment, otherwise he may be compelled

to answer to a criminal charge preferred by men who are infa

mous, or unworthy to be his accusers. And it may be that he

will not have an opportunity afforded to question their compe

tency before the finding of the indictment, for the accused is

not supposed to he present when the grand jurors are i1npan_

elled; he may not have been the subject of' complaint or of sus

picion, and if he could not plead to the indictment in such a

case the incompetency of his accusers, the right to have the ac

cusation preferred by good and lawful men might be virtually

denied him. It is for the purpose therefore of securing to the

accused a substantial right, affecting it may be, his character and

good name if not his personal security, that he is allowed to

plead in abatement or in avoidance of the charge, the in

competency of the persons by whom it was preferred. _But if

the jurors who preferred the charge are good and lawful men,

uriexceptioliableas respects qualifications, it can be of no conse

quence to the accused in what manner they were selected or how

impanelled, while it may be of the utmost consequence to the

public that the administration of justice be not delayed or de-

feated, by mere technical objections to the regularity of the pro

ceeding of those who are appointed for the purpose of properly

distributing and equalizing the burdens of the jury service. It

is in these considerations which have respect to the rights of the

‘And -

\
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citizen on the one hand and public convenience on the other,

that the rules of law on this subject are founded. And while

they subserve the interest of the public, they can in no degree

affect injuriously any rights of the accused.” In the case of

Stone v. The People, 2 Scam. Ill., 326, it was held, that objec

tions to the mode of summoning a grand jury should be taken

by a challenge to the array, or by motion to quash the indict

ment founded on affidavit of some irregularity, and that the ob

jection could not be taken on a motion for new trial.

After the grand jury is assembled, any person entitled to

challenge may, when the court is prepared to impanel the grand

jury, challenge any one or more of the grand jury so selected

and summoned, for good cause shown. Hawkins says: “ It

seems clear that by the common law every indictment must be

found by twelve men at the least, every one of whom ought to

be of the same county, and returned by the sheriff or other

proper ofiicer, without the nomination of any other person what

soever, and ought also to be a freeman and a lawful liege sub

ject, and consequently neither under an attainder of any treason

. or felony, nor a villein, nor alien, nor outlawed, whether for a

criminal or as some say a personal action.”

To the common law qualification of grand jurors, the Eng

lish and American statutes have made several additional qualifi

cations necessary and requisite to the competency of a grand

juror. Chitty, in his work on Criminal Law, vol. 1, p. 251, says:

“It is perfectly clear that all persons serving upon the grand in

quest must be good and lawful men, by which it is intended

that they must be -liege subjects of the king, and neither aliens

nor persons outlawed, even in a civil action attainted of any

treason or felony, or convicted'of any species of orimen falsi,

as conspiracy or perjury, which may render them infamous.

And if a man who lies under any one of these disqualifications

be returned he may be challenged by the prisoner before the bill

is presented; or, if it be discovered after the finding of the in

dictment, the defendant may plead it in avoidance, and answer

over to the felony, for which last purpose he may be allowed the

assistance of counsel on producing in court the record of the

outlawry, attainder or conviction on which the incompetency of
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the juryman rests. This necessity for the grand inquest to con

sist of men free from all objections, existed at the common law

and was affirmed by the statute of 11 Hen. 4th, c. 9, which en

acts that any indictment taken by a jury, one of whom is un

qualified, shall be altogether void and of no effect whatsoever, so

that if a man be outlawed upon such a finding, he may, on evi

dence that one of the jury was incompetent, procure the out

lawry against him to be reversed. It is clear that a defendant,

before issue joined, may plead the objection in evidence; but if

he takes no such exception before his trial, it seems doubtful

how far he can afterwards take advantage of it, except it can be

verified by the record of the court in which the indictment is

depending, as in case of an outlawry of one of the indictors in

the same court, in which case any one as amicus curiae may in

form the court of the objection.” It is believed that there is no

statute, or sanctioned practice in this country, authorizing a pris

oner to peremptorily challenge grand jurors, and it is believed

no such practice exists in England. Chitty refers to Hawkins'

pleas of the crown, where it is said that a challenge to grand ju

rors is very properly limited to persons who are at the time

under a prosecution for an offense about to be submitted to a

grand jury. By these authorities it is clear, that in England,

these challenges are limited to one certain class of cases, and

these only for cause. In the case of Jones v. The State, 2

Blackf. Ind., 475, it was held, that a person under a prosecution

for a capital offense about to be submitted to a grand jury, may

challenge any of the grand jurors for cause, but not perempto

rily. In the case of Brown v. Com. Mo. West Jurst., 212, the

supreme court of Pennsylvania held, that there was no error in

the court below refusing to permit the grand jurors to be polled

on their voir dire before the submission of the bill of indict

ment. But however numerous the grand jury may be, it seems

that if one of them be open to exception, he vitiates the whole

action of the grand jury, since it cannot be assumed that he was

not one of the twelve that united in finding the indictment.

Barney v. The State, 12 S. and M., 68; State v. Duncan, 7

Yerger, 271; State v. Rockafellow, 1 Halst., 332; State v. Roche,

5 Halst., 83; State v. Jacobs, 6 Texas, 197. But when the chal
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lenge goes to the manner of drawing or selecting the jury the '

objection should be taken by challenge to the array. In the case

of Jones v. T/ze State, 2 Blackf. 475, supra, the court say that,

“A grand ury is the great inquest between the government and

the citizen, an institution that should be preserved in its purity,

and no person should ever be permitted to take a seat as a mem

ber thereof, except such good and lawful men as will impartially

and faithfully carry the objects of the institution into effect.”

One of the grand jury in this case in answer to a question put

to him by the prosecutor said, “that he thought he could not

in his conscience find any man guilty of an offense that would

subject him to death.” The juror‘ for that cause was set aside

by the circuit court, to which the defendant objected, and the

court say: “It was a general question on an abstract principle,

and therefore under the circumstances of the case, might be

properly asked. The object in these cases is not to procure a

jury that will acquit the guilty or convict the innocent, but to

select such men as will impartially hear and examine, and ac

quit the innocent and convict the guilty.” This question arose

in the case of llfasiclc v. The People, in the 40th Ill., p. 268.

The record,in this case disclosed the fact that the plaintiif in

error, defendant below, had been recognized for his appearance

at the circuit court, and was in attendance according to the exi

gencies of his recognizance. That on the opening of the court

on the morning of the fifth day of the term to which the recog

nizance was returnable, Musick, by his attorney, entered a mo

tion to have the grand jury brought to the bar of the court for

the purpose of having it purged of members who it was alleged

had before the hearing of the evidence, expressed the opinion

that he was guilty of the charge made against him. That the

attention of the court was afterwards called to the motion, but

being otherwise engaged it was not then tak_en up, and before a

hearing was had the grand jury came into court for the purpose

of making presentments, and after they were polled the motion

was again called up, and after arguments were heard, the court

inquired of the foreman whether the grand jury had acted i11

' the case, and was informed they had and were ready to report a

bill; and thereupon the court overruled the motion, to which
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exceptions were taken. The court, per Walker, C. J., say: “Our

statute has made no provision in regard to the time, manner, or

causes for which grand jurors may be challenged. In this res

pect the practice obtains as it was at common law. We have

therefore to look to that source for the rules governing such

cases. By a reference to authorities it will be seen that this

question has been seldom presented to courts for determination.

But the authorities all agree that grand jurors may be chal

lenged for cause, as well as petit jurors. The practice is, that

if the party waives the right to challenge the array, or if no

cause exists for such challenge, any person charged with crime,

and which is likely to come before that body for action, has the

right to challenge any person returned as a grand juror for any

sufficient cause. But the time when this right must be exer

cised is not quite so well settled. A careful examination of the

adjudged cases, and the general rules of practice applicable to

the challenge, does not seem to remove all difficulty in deter

mining this question. At the common law the practice seems

to be that if a disqualified person was returned as a grand juror,

as if he were an alien, a villein, or one convicted of crime, any

person under prosecution in the court before he is indicted, may

challenge such persons, or other persons returned at the request

of the prosecution, or other persons not returned by the proper

officers. 2 Hawk. Pl., c. 295, ch. 25, sec. 16; 3 Bac. Abr. 725,

Tit. Juries A. 2 Burns’ Inst. 694. But we have not been able

to find that the courts of Great Britain have ever allowed the

expression of the opinion by a grand juror that the prisoner was

guilty to be ground of challenge. But in this country the cur

rent of authorities seems to be in favor of allowing it to be suf

ficient ground of challenge. In New York, previous to the

statute on the subject, such was allowed to be a good exception

before indictment found. People v. Jewett, 3 Wend. 314. And

the same was held in Pennsylvania, Commonwealth v. Clark, 2

Brown, 235. And in Indiana it was held that exceptions may

be taken to the qualification of a grand juror at any time before

the indictment is formed. Jones v. The State, 2 Blackf. 477.

But in Massachusetts, in the case of Commonwealth v. Tucker,

8 Mass. 286, it was held, that it was not cause of challenge to a
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I grand juror that he had originated the prosecution. In this case

the objection was taken before the juror was sworn, but it was

disallowed, and the juror sworn. In ,Alabama, in the case of

The State v. Olawissa, 11 Ala. 57, it was held that the grand

jury cannot be required to expurgate themselves of any sup

posed interest or bias, at the instance of one in jail expecting to

be indicted; but it was there held that the objection must be

taken by plea in abatement to the indictment.

When it is remembered that under our practice, an indict

ment may be preferred on the information of any two members

of the grand jury, without being sworn as witnesses, or on the

oath of one only, we cannot see how they can be challenged for

having formed and expressed an opinion of the prisoner’s guilt.

If that could be do11e, then, under our practice the accused could,

by challenge of such jurors, prevent a finding in that mode, as

the jurors having knowledge of facts sufficient to warrant an in

dictment would certainly entertain the belief of his guilt. \Ve

are rather inclined to the opinion that this forms no ground of

challenge to a grand juror; but if it does, the ojection should be

taken, as in the case of a petit juror before he has taken the

oath, State v. R‘i0]1’6y, 5 Halsted, 83. Otherwise great incon

venience and delay, if not an obstruction to the administration

of justice might ensue.

And such was the rule adopted in the trial of Colonel Burr,

but the exception in that case, was to the manner in which the

jury had been selected, and illustrates the practice in such pro

ceedings.” In the case of Gross v. The State, 2 Carter, Ind.

329, it was held, that a grand juror who 11as expressed an opinion

as to the guilt of the prisoner whose case is to be investigated,

is incompetent. The true rule would seem to be, that parties

under prosecution should have the right at the time the grand

juror is sworn to object, and that unless objection is made be

fore the juror is sworn, he should be held to have waived his

right to object to the grand jury 011 the ground of prejudice. ~

In the matter of the oath to be taken by jurors in the Fede

ral courts under the act of June 17th, 1862, reported in 35 Geor

gia, p. 366, Erskine J ., held that grand jurors may for cause, be

challenged by a person at large, who had been notified by the

____<_u-an
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prosecutor that he would be made the subject of an indictment

for perjury during the term. »

Under the statute of Maryland, providing that the- four

judges, or any two of them, forming a quorum, shall meet in the

city of Baltimore, and then “select” the “names” of a certain

number of persons to serve as grand jurors and petit jurors in

such city, the deputy clerk made the selection from the list of’

names, which selection was approved and adopted by the judges

separately and without consultation with each other, and there

was no meeting for consultation before, or approval after the se

lection was made, it was held that such a selection was not a

compliance with the law, and that an indictment found by a

grand jury so selected, was not found by a legally constituted

grand jury, and that an indictment found by them was null and

void, and should have been quashed, and the prisoner‘ indicted

(lenovo. In this case it was also held that the prisoner could

take advantage of the objection to the mode of selecting the

jury by plea in abatement after indictment found. But it seems

to us, the better rule is to hold that the party indicted can only

take advantage of the mode of selecting the jury, if they were

otherwise competent, by a challenge to the array, and such seems

to be the weight of authority.

In Mississippi, it is provided by statute, that “no objection

shall be raised by plea or otherwise to the grand jury, but the

impanelling of the grand jury shall be conclusive evidence of its

competency and qualifications. Code 499, art. 131. But par

ties interested may challenge or except to the panel for “fraud.”

It is too late after indictment found, to call in question its com

petency and qualifications, by plea in abatement. Lee v. The

State, 45 Ala. 114; [lead v. The State, 44 Ala. 731; Darmh v.

The State, 44 Ala. 789; and where the record shows the organ

ization of a grand iury under the supervision of the court, and

it does not aflirmatively appear to the contrary, it will be pre

sumed that the grand jury was duly and legally organized.

Chase v. The State, 46 Ala. 683. And where the record shows

that the grand jury were duly elected, impanelled, sworn and

charged, is sufficient; the presumption is that they were good

and lawful men. Galvin v. State, 6 Caldw. (Tenn) 283.

A.~.1g~



250 SELECTION AND SUMMONING OF GRAND JURORS,

In Iowa the competency of grand jurors is tried by the same

rules as those of petit jurors. The State v. Gillick, 7 Iowa, 304,

the court say: “The authorities are not numerous, as to what

will constitute good cause of challenge to a grand juror. On

the trial of Aaron Burr, C. J. Marshall, allowed a challenge to

a grand juror for the same cause that would have constituted a

good objection to a petit juror. 1 Burr's Trial, 38. Taking

this as the rule, there can be no doubt that the challenge in this

case should have been allowed.” If it is true, that a party

charged with crime, has the right to have his case passed upon

by an impartial grand jury, before he shall be called upon to an

swer upon a charge of crime—and it seems that the history of

the common law demonstrates the justice of this position—and

by no other rule can the grand jury system command the respect

of the profession or the people, and the Iowa court in the case

of The State v. Gillick, supra, hold that the right of a party

charged with an indictable offense to an impartial grand jury, is

as unconditional as his right to any jury whatever. This case

it will be noticed is not in harmony with the case of Musick v.

The People, supra, and would not be regarded as good law in

Illinois. Hence the true rules deducible from the authorities

are: 1st. That all objections to the selection and summoning

of the grand jury should be taken advantage of by a challenge

to the array. 2d. That all objections to the competency of the

grand jury, must be made before the grand jury are sworn.

3d. Only such persons as are under prosecution are entitled to

object. 4th. That all irregularities, apparent of record, may be

taken advantage of by motion to quash. 5th. That all matters

going to the disqualification of grand jurors must be taken ad

vantage of by plea in abatement. While there is some little

conflict in the authorities upon questions of practice, yet the

weight of authorities would seem to bear out the above rules.

The plea of not guilty waives all objections that can be taken

advantage of under any one of the rules here indicated; how

ever there is a class of cases where the prisoner has been allow

ed to withdraw his plea of not guilty for the purpose of taking

advantage of objections under the rules above indicated. The

allowance of the withdrawal of the plea of not guilty for such
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purpose would seem to be in ‘the discretion of the court. By

law no grand juror or ofiicer of the court, or other person should

make any disclosures as to the business transacted by the grand _

jury. Ill. § 10 Division, 11 Crim. Code, Ill., which is but a re

aflirmance of the common law. '
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SL'BSGR.I1"[‘ION TO STOCK OF CORPORATION—EFFEGT OF CONSOLIDATION. i

NUGENT 1:. SUPERVISORS OF PUTNAM COUNTY.

A material changeiin the character of a railroad company will have the eifect

of releasing a subscription to its stock. But the change must be something

that was not authorized at the time the subscription was made.

A subscription was made by a county to a railroad which was consolidated with

another railroad, the charter of the company to which the subscription was

made permitting the consolidation. It was held that the subscription was

not released by the consolidation. -

The opinion sets forth the facts.

Mr. Justice STRONG delivered the opinion of the court.

We think the Circuit Court erred in sustaining the demur

rer to the plaintiff’s replication. The bonds, to which the cou

pons in suit were attached, purport to have been made and is

sued by the order of the board of supervisors of Putnam county,

in payment of the cou11ty’s subscription to the capital stock of

the Kankakee and Illinois River Railroad Company. They are

made payable to that company or bearer, and the plaintiff is a

bona fiele holder of the coupons, having paid value for them

without notice of any defense. If, then, the bonds are valid ob

ligations, if they were rightfully issued, the right of the plain

tiff to a judgment against the county is plain. The material

facts relating to their issue, as gathered from the pleadings, may

be concisely stated as follows: The Kankakee and Illinois River .

Railroad Company, was a corporation existing in Illinois under

a special charter, and it was authorized to construct and main

tain a railroad from the eastern line of the State to Bureau Junc
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tion. It had liberty to increase its stock to such an amount as

might be necessary to complete its road. At the same time the

county of Putnam was empowered,_by a general law of the State,

to subscribe for the stock of the company, and to issue its bonds

in payment of its subscription. In attempting to exercise the

power thus conferred, the board of supervisors of the county,

on the 4th‘ day of June, 1869, ordered an election-to be held, to

determine whether the county should subscribe for stock of the

railroad company, to the amount of $75,000, to be paid for with

the bonds of the county, provided the railroad should be so lo

cated and constructed through or within one half mile of the

town of Hennepin. The election was held,_and it resulted in

favor of the subscription. On the 4th day of January, 1870,

another election was ordered, to determine whether the county

would subscribe for $25,000 more of the stock, to be paid in the

same manner, and with a similar provision respecting the loca

tion of the road. This subscription was also sanctioned by the

popular vote. On the 2~.Lth day of September, 1869, the rail

road company accepted the $75,000 subscription, and on the

27th of October next following, gave notice of the acceptance

to the board of supervisors of the county. The notice was put

upon record, and on the same day the board of supervisors adopt

ed a resolution that the subscription was thereby made for the

building of the railroad, and directed the clerk of the county

court,to execute and deliver the bonds on behalf of the county.

This resolution also declared that the bonds should be issued on

the written order of a committee appointed to protect the inter

est of the county; that they should not be issued until the rail

road company should have made a bona fiole contract with res

ponsible parties for laying the iron and operating the road

through the county, as specified in a previous order of the board.

On the 15th day of March, 1870, the second subscription for

$25,000 was made in a similar manner, and with like directions.

That thus the county became, in effect, a subscriber to the

4'.-P

'. \

capital stock of the railroad company, and liable for the sums‘

designated, admits of no serious question. The fact that no

subscription was formally made upon the books of the company

is quite immaterial. In The Justices of Clark County v. The
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Paris, Kentucky River d8 Winchester Turnpike Co., 11 Ken

tucky Rep. (B. Monr.) 143, it was ruled that an order of the

county court, by which it was said that it subscribed for a spe

cified number of shares of road stock, was binding, the court

having authority to make a subscription. In this case there was

more. There was not only the resolution, declaring the sub

scription made, but there was an acceptance by the railroad com

pany, and notice of the acceptance. The minds of the parties

came together. Both understood that a contract was made; and

had nothing subsequently occurred to change their relations, the

county could have enforced the delivery of the stock, and the

company could have compelled the delivery to itself of the bonds,

on performance of the conditions stipulated. So the parties re

garded their relations to each other. The bonds were delivered.

The committee appointed by the board of supervisors to protect

the interests of the county, under whose direction the bonds

were ordered to be issued, were satisfied that all the prescribed

conditions precedent to their delivery had been complied with,

and they so decided. The county accepted the position of a

stockholder, received certificates for the stock subscribed, voted

as a stockholder, and proceeded to levy a tax to pay the interest

falling due on the bonds. Were this all of the case, the validity

of the bonds, and of their accompanying coupons, in the hands

of a bona fide holder for value, would be beyond doubt.

The circuit court, however, was of opinion, and so decided,

that the bonds are invalid, because before their delivery the Kan

kakee and Illinois River Railroad Company had become con

solidated with the Plymouth, Kankakee and Pacific Railroad

Company, another corporation. The facts of this part of the

case, as set forth in the pleadings, are as follows: On the 12th

of January, 1870, a company was organized under the laws of

Indiana, for the purpose of building a railroad from Plymouth,

Indiana, to the east line of the State of Illinois, at some point

to be selected in the direction of Momence and Kankakee, with

a view to connection with some railroad leading westward. Its

corporate name was the Plymouth, Kankakee and Pacific Rail

road Company. With this corporation, on the 21st day of Oc

tober, 1870, the Kankakee and Illinois River Railroad Company
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became consolidated, ‘taking the name of_the former. The con

solidation was authorized by the general laws of the two states,

and by a section in the special charter of the latter company.

N0 claim is made that it was not legally effected. The result

necessarily Was, that the consolidated company succeeded to all

rights, property, and privileges which belonged to each of the

two companies out of which it was formed, before their consoli

dation. It was not until after this had taken place that the

I county bonds were handed over and sold, and it was certificates

of the stock of the consolidated company which the county re

ceived.

W'hat, then, was the legal effect of the consolidation? Did

it release the county from its prior assumption to take stock in

the Kankakee and Illinois River Railroad Company and give its

bonds in payment? Or, did it render unauthorized the subse

quent delivery of the bonds, and make them invalid even in the

hands of a bond fiole purchaser? These are the only questions

‘ presented by the record that need discussion.

It must be conceded, as a general rule, that a subscriber to

the stock of a railroad company is released from obligations to

pay his subscription by a fundamental alteration of the charter.

The reason of the rule is evident. A subscription is always pre

sumed to have been made .in view of the main design of the cor

poration, and of the arrangements made for its accomplishment.

A radical change in the organization or purposes of the company

may, therefore, take away the motive which induced the sub

scription, as well as affect injuriously the consideration of the

contract. For this reason it is held that such a change exoner

ates a subscriber from liability for his subscription; or, if the

contract has been executed, justifies a stockholder in resorting

to a court of equity to restrain the company from applying the

funds of the original organization to any project not contem

plated by it. But while this is true as a general rule, it has no

applicability to a case like the present. The consolidation of the

Kankakee and Illinois River Railroad Company with another

company was no departure from its original design. T-he gene

ral statute of the State, approved February 28, 1854, authorized

all railroad companies then organized, or thereafter to be organ
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ized, to.consolidate their property and stock with each other, and

with companies out of the State, whenever their lines connect '

with the lines of such companies, out of the State. The act fur

ther declared that the consolidated company should have all the
powers, franchises, and immunities which the consolidating com-I

panies respectively had before their consolidation. Noris this

all. The special charter of the Kankakee a11d Illinois River

Railroad Company contained, in its 11th section, an express

grant to the company of authority to unite or consolidate its

railroad with any other railroad or railroads then constructed, or

that might thereafter be constructed within the State, or any

other state, which might cross or intersect the same, or be built

along the line thereof, upon such terms as might be mutually

agreed upon between said company and any other company. It

Was, therefore, contemplated by the legislature, as it must have

been by all the subscribers to the stock of the company, that

precisely what has occurred might occur. Subscribers must be

presumed to have known the law of the State, and to have con

tracted in view of it. When the voters of the county of Put

nam sanctioned a county subscription by their vote, and Wl1en'

the board of supervisors, in pursuance of that sanction, resolved

to make’ the subscription, they were informed by the law of the

State that a consolidation with another company might be made,

that the stock they proposed to subscribe might be converted

into stock of the consolidated company, and that the liability

they assumed might become owing to that company. With

this knowledge and in view of such contingencies they made the

contract. The consolidation, therefore, wrought no change i11

the organization or design of the company to which they sub

scribed, other than they contemplated at the time as possible and

legitimate. It cannot be said that any motive for their subscrip

tion has been taken away, or that the consideration for it has

failed. Hence the reason of the general rule we have conceded

does not exist in this case, and consequently the rule is inappli

cable.

In a multitude of cases decided in England and in this coun

try, it has been determined that a subscriber for the stock of a

company is not released from his engagement to take it a11d pay
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for it by any alteration of the organization or purposes of the

company which, at the time the subscription was made, were au

thorized either by the general law or by the special charter, and

a clear distinction is recognized between the effect of such alter

ations and the effect of those made under legislation subsequent

to the contract of subscription. In the Cork so Yoaghal Rail

way Uornpany v. Patterson, 37 Eng. Law. & Eq. 398, which was

an action to recover a call of one pound per share on one hun

dred shares subscribed, it appears that the defendant was one of

the subscribers to the agreement for the Cork, Middleton &

Youghal Railroad Company. That agreement authorized the

provisional directors to extend the purposes of the organization,

to change the termini of the road, and to amalgamate with other

companies. The subscriber’s agreement for the Cork_& Water-

ford Railroad Company contained similar provisions. After the

defendant’s subscription was made, the two companies executed

a deed of amalgamation, without any other assent of the defend

ant than his signature to the subscriber’s agreement for the first

named company. Upon this state of facts all the judges held

that he remained liable 011 his subscription. Its effect was said

by Chief Justice Jervis, to be an authority to the company to

tack his subscription to anything else they might see fit, and

thus make him a subscriber to that; and therefore, added the

judge, by signing the Cork & Youghal he afforded an authority

to the directors to apply his signature to the Cork & VVaterford,

and so make him a subscriber to that. To the same effect are

the cases of Nixon v. Brownlow, and Nixon v. Green, 3 Hurl. &
Norman, 686. lThe American authorities are equally explicit.

They uniformly assert that the subscriber for stock is released

from his subscription by a subsequent alteration of the organi

zation or purposes of the company, only when such alteration is

both fundamental and not provided for or oontenwta-ted, by ei

ther the charter itself or the general laws of the State. In Spar

row v. The Evansville cfi Crawford Railroad Company, 7 Por

ter, Ind. 369, where it appeared that after a public act_had taken

effect authorizing the consolidation of the charters of two rail

road companies, the defendant had subscribed for shares in one

of them, and a consolidation was afterwards made, he was held
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liable to the consolidated company for his subscription, and this,

though the consolidation took place without his knowledge or

consent. The same doctrine was asserted in Bish v. Johnson,

21 Ind. 299. See also Hanna v. Cincinnati, &c. R. R. Co., 20

Ind. 30. The supreme court of Connecticut recognized the rule

in Bishop v. Brainard, 28 Conn. 289, and a subscriber to one

company was held to be a debtor to the consolidated company in

a case where there was no general authority to consolidate, but

the charter of the company was subject to amendment by the

legislature, and where the legislature, after the subscription, con

firmed the consolidation. Wide also, Schenectady d: Saratoga

Plank-road Co. v. Thatcher, 1 Kernan, 102; Buffalo & N. Y.

City R. R. Co. v. Dudley, 4 Kernan, 336; Meadow Dam Co. v.

Gray, 30 Maine, 547; Agricultural Branch R. R. Co. v. Win

chester, 13 Allen, 29; Noyes v. Spaulding, 27 Wt. 420; Pacific

R. R. Co. v. Renshaw, 18 Mo. 210; Fry's Evecutors v. Lewing

ton, die. R. R. Co. 2 Met. Ky. 314; Illinois River R. R. Co. v.

Beers, 27 Ill. 185; Terre Haute d. Alton R. R. Co. v. Earp,

21 Ill. 292.

Many other citations are at hand, but these are sufficient.

No well considered cases are in conflict with them. Marsh v.

Fulton County, 10 Wall. 676, is altogether a different case. In

that it appeared that the people of the county voted in Novem

ber, 1853, in favor of a subscription for stock in the Mississippi

& Wabash R. R. Company, and in April, 1854, the board of su

pervisors of the county ordered their clerk to make the subscrip

tion. It was not, however, then made. Subsequently, in 1857,

the legislature made fundamental changes in the organization of

the company, dividing it substantially into three companies, with

a distinct governing body for each, and with three classes of

stockholders. It was after this that the county subscription was

made, and made not for the stock of the Mississippi & Wabash

Railroad Company, but for the stock of one of the divisions.

Necessarily, therefore, we held that there was no authority to

make the subscription which was made; that it had not been ap

proved by a popular vote, and hence that the bonds issued in

payment for it were invalid. The county had entered into no

contract until after the radical changes had been made in the or

*
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ganization of the company. It never assented to such a change,

and when the proposed subscription was approved by the popu

lar vote, there was no reason to expect the change afterwards

made. There was at that time nothing in the general law of the

State, and nothing in the charter which authorized the company

to change its organization, or which looked to its division into

several distinct corporations. It needs nothing more to show

how ‘unlike that case was to the present.

In the case in hand the county had, under lawful authority,
undertaken to subscribe for stock before the consolidationiw-as

made, and the undertaking had beem accepted. A liability had

been incurred, and the business agents of the county, to whom

exclusively the law intrusted the management of its affairs, con

sented to and promoted the consolidation. And the subscrip

tion was made in full view of the law that allowed an amalga

mation with another company. The contract was made with ref

erence to that law. Nothing has taken place which the county

was not bound to anticipate as likely to happen, and to which

the people in voting for the subscription, and the board of su

pervisors in directing it, must not be considered as having con

sented. What was ruled in llla/rah v. Fulton County, therefore,

does not touch this case. Nor was there anything decided in

Olearwater v. Meredith, 1 Wall. 25, which sustains in any de

gree the defense set up on behalf of the defendants.

h We have, then, in brief, this case: The people of Putnam

county, in pursuance of law, voted a county subscription for

stock in a railroad company, to be paid for with county bonds.

The financial agents of the county agreed to make the subscrip

tion, and the company accepted it. The bonds were made pay

able to the company, or bearer, but before they were delivered,

the company became consolidated with another, in pursuance of

authority conferred by the law in force when the subscription

was voted, and at the instance of the board of supervisors of the '

county. All the conditions precedent to the delivery of the bonds

were complied with to the satisfaction of the county agents, cer

tificates for the stock were received, and the bonds were deliver

ed and sold. The plaintiff is a bona jiele holder of some of the

coupons for value paid. It would, we think, be a reproach to
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the administration of justice if he cannot enforce the payment

of those coupons, and we see no principle of law or equity that

stands in the way of his action. He found the bonds and the

coupons upon the market, payable to the Kankakee & Illinois

River Railroad Company, or bearer. Proposing to buy, he had

only to inquire whether the county was, by law authorized tor ~

issue them, and whether their issue had been approved by a

popular vote. He was not bound to inquire farther, and had he

inquired he would have found full authority for the issue, and

if he had also known of the consolidation it would not have af

fected him. I .

The judgment of the court is reversed, and the cause is re

mitted, with instructions to overrule the defendant’s demurrer.

The principal case holds that a party

proposing to purchase municipal bonds,

has only to inquire, whether or not,

the corporation issuing the bonds was

authorized by law to issue them, and

whether their issue had been approved

by a popular vote. This same ques

tion in a different form has undergone

consideration by the United States cir

cuit court in Missouri, and it was there

held, that although the decisions of

the State courts expounding the effect

of the State constitutions and laws

upon securities issued by a municipal

corporation, are -not necessarily con

clusive upon the Federal courts, yet

they will be followed unless cogent

reasons appear to the contrary; and

the decision of the supreme court, of

The State of Missouri ex. rel., réc. v.

Sullivan County, 51 Mo. 522; Smith v.

Clark County, 54 Mo. 58; 1 Cent. Law

Joumal, page 5, and State v. Green

County, Jan. term 1874, which hold

that a provision in the charter of a rail

way company granted by act of the

legislature, authorizing and empow

ering counties through which the road

shall pass, to subscribe for its stock

and issue their bonds in payment of

the same, is a privilege of the railway

company, which is not taken away by

a subsequent constitutional ordinance,

approved and followed. It was conse

quently held, that the charter of the

Alexandria and Bloomfield Railroad

Company, gave the county courts of

the counties through which -the road

should pass, power to subscribe to its

stock, and issue their bonds in pay

ment of the same, without a vote of the ,

people. Subsequently the company

was empowered to change its name

and extend its line, and its name was

accordingly changed. Subsequently

authority was given this company to

consolidate with an Iowa company

whose road intersected it on the boun

dary line between the two states, and

the consolidation was consequently ef

fected, and the consolidated company

took a new name. After this consoli

dation the defendant counties issued

their bonds to the consolidated compa

ny by name, reciting on the face of the

bonds the provision in the charter of

the original Alexandria and Bloom

field R. R. Co., as their authority to

do so; and also reciting on the face of

the bonds, the subsequent change of
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name of that company, and the final

consolidation and change of name.

It was held upon the authority of the

principal case. that the authority to

issue these bonds was complete. Thom

as v. County of Scofland, and Same v.

County of Schuyler. The case ofi

v. ‘Bates County. U. S. circuit court,

Western Dist. Mo. Distinguished from

these cases Forum Law Review, 425-6,

in the case of the Town of Reading v.

Willis et. als., Sept. term, 1872, su

preme court of Illinois; was a bill to

enjoin the county treasurer of Liv

ingston county, from paying out mo

ney in his hands, which had been

collected for interest on the fifty thou

lsand dollars of bonds issued by the

township of Reading, and delivered to

the Chicago, Peldn and South-wes

tern Railroad Co., for that amount of

their capital stock. The court say:

“ It appears that an election was call

j ed, a vote was had resulting in a ma

jority in favor of subscription for

$50,000 of the stock of the company

to be paid for in the corporate bonds

of the town, and the amount was reg

ularly subscribed, the certificate of

stock delivered to the town, and the

bonds issued to the company.

The bill is against the treasurer and

the unknown holders of fifty thousand

dollars of bonds issued by the late su

pervisor of said town, J. S. R Overholt.

It is insisted that the conditions upon

which the bonds were issued had not

been accepted by the company; that

the subscription was voted to the Chi

cago and Plainfield Railroad Co., and

delivered to the Chicago, Pekin and

South-western Railroad Co. Upon an

examination of the various enactments

in reference to this company, it appears

that the general assembly at its ses

sion in 1859, incorporated the first

named road giving it the usual power

to construct and operate a railroad be

tween the points named; afterwards,

at the session of 1867. an act was

adopted to amend the charter. At the

session of 1869, there was an act adopt

ed further amending the charter. It

changes the name of the road to that

of the Chicago, Plainfield and Pekin

Railroad Co., and confirms their form

er rights and confers new ones; and

authorizes the company to extend the

road to the city of Pekin. This last

act declares that all subscriptions and

donations to the act are legalized, and

declares all elections hitherto, to vote

subscriptions to the road, valid. There

was another act adopted at the last‘

session, changing the name of the

company to that of the Chicago, Pekin

and South-western Railroad Co.

The act of Feb. 20, 1867, private

laws, vol. 3, p. 786, amends the char

ter of the Chicago and Plainfield Rail

road Co., and authorized the compa-.

ny to extend their road from a point

on the south line of Kendall county

into the county of Peoria. Now this

road with its charter thus amended,

the vote to subscribe and issue the

bonds was taken. The law authorizing

the vote, was the act of March 6,

1867, and authorizes the counties of

Woodford, La Salle and Livingston,

and the townships and cities, incorpo

rated towns and corporations in those

counties, to become subscribers to the

capital stock of any railroad there, or

that might thereafter become incorpo

rated in this State. The further point

was made in the case, that the town of

Reading had no power to subscribe, for

the reason that the company could not,

under their charter, as amended, run

their road into or through the town of

Reading, for the reason that the com

pany would be compelled to deviate

from the line specified in the charter.
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The court hold that the road could be

constructed through the town under

the charter without deviating from the

line specified in the charter. The court

then say: “But it is urged that the

vote was to take stock in the Chi

cago and Plainfield Railroad Co., and

that the bonds were issued to the Chi

cago, Pekin and South-western Rail

road Co. We have seen that the act

of 1869 amended the charter and

changed the name of the road. It was

not a fundamental change, on the con

trary, it was the same road with a dif

ferent name, with the right to change

its location so as to run to Pekin; at

most, but three or four miles from the

south-west corner of Peoria county.

The general purpose and direction of

the road was the same, the stockhold

ers, directors and officers the same, and

we may safely infer that the a1nend-

ments to the charter were accepted, as

the bonds seem to have been made

payable to the company by that name.

Nor has counsel for appellants pointed

out in what manner the company as

now organized differs i.n any particu

lar, beyond slight amendments, from

the company as at first organized. The

mere change of name does not and

cannot change things or their proper

ties. Nor does the change of the name

of a thing imply any such change of

properties." The above doctrine was

reafiirmed in the case of Bently et. als.

v. The Town of Minonk, Jan. term,

1873. The circuit court of the United

States for the District of Nebraska, in

the case of The Union Pacific Railroad

Co. v. Merrick: "Heldlst. The issue of

bonds by a county will not be restrain

ed where the requirements of the law

authorizing the issuance of the bonds

have been complied with. 2d. A vote

by a county to issue bonds to a given

railroad company whose line runs to

its county seat, is not rendered invalid

by a condition that a depot of a com

pany should be located within a speci

fied distance of the county seat, nor by

a condition that the railroad bridge

over a large stream in the county shall

be so constructed that it may be used

as a free wagon bridge. In the case

of Rogers v. The Town of Blooming

ton, in the circuit court of the United

States for the Southern District of Illi

nois, which was an action on the cou

pons attached to the bonds of the town,

issued in payment for subscription to ‘

the capital stock of the La Fayette,

Bloomington and Mississippi Railway

Company, the court, per Druimnond,

J. said: “_When, under certain cir

cumstances it is conceded, as in the

case here, that a corporation or muni

cipality has the power to issue bonds,

then, when such bonds or coupons at

tached, are in the hands of innocent

persons who have paid value for them,

the question is, whether it is compe

tent for the municipality to set up that

those conditions have not been com

plied with. In most of these cases it

is declared that in order to enforce the

issuing of these bonds there must be

an application made to the municipali

ty by the voters, and it is only when

that is done that the municipality had

a right to issue the bonds. When

such application is made, the proper

number of voters is a precedent to the

issuing of the bonds. The power to

determine whether the application has

been made in the proper way, and by

the proper number of voters, rests with

the municipality or, its agents; and

when they have acted, although it is a

condition precedent to the issuing of

the bonds, the municipality cannot say

that it has acted without authority,

without this particular condition hav

ing been complied with. This rule
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runs through all the authorities. Now,

as we understand, the objection is made

here, that one of the conditions upon

' which these bonds were to issue, was

that they should not be issued except

' upon a certain amount of work being

done upon the road. It is conceded by

the defense, that if the facts are pecu

liarly within the cognizance of the par

ties, that other persons, innocent pur

chasers are not bound to inquire into

the existence of these facts. How is

it here. Now whether or not the ap

plication was made by a proper num

ber of voters, is a matter of public no

toriety, and ought to be a matter of

record. Yet, as we say it is not ne

cessary for a bona fide purchaser of a.

bond or coupon, to inquire into that,

and go behind the bond to ascertain

whether this condition has been com

plied with or not. Why should there

be in such case as this, any greater ne

cessity for inquiring as to how much

work has been done. Must the pur

chaser go upon the road and ascertain

whether the ties have been laid down,

and the road put in running order,

when the law declares that the bonds

shall not be issued except those facts

exist when the bonds have been issued

by the agents of the municipality?

Why is a party any more obliged in

that case than in the other, to ascer

tain the facts ?

Although this case shows that the

business was somewhat loosely done,

and that certain facts are not spread

upon the record as they should have

been, yet that fact would not make‘ it

necessary to go and ascertain whether

every contingency had occurred, pre

cedent to the issuing of the bonds.

The law presumes that the agents of a

public corporation will act in conformi

ty with the law, and the corporation

must endorse the acts of its agent.

These agents have done what the law

authorized to be be done, and issued

the bonds. The bonds bear on their

face the fact that they were issued in

conformity with the law, and when an

innocent purchaser looks upon them in

the market and buys them with this

evidence of legality upon their face.

it is not competent for the municipali

ty to turn round and say that its

agents‘ did not act as they ought to

have done, that they did not comply

with certain conditions with which

they were required to comply.

' This is a mle of universal applica

tion, which has been repeatedly settled

by the decisions of the supreme court

of the United States, and have been

uniformly acted on for a series of years.

It would be reversing all the rules that

have existed a. long time, to say that

it is competent now for the town of

Bloomington to come in and say, that

“our agents have issued these bonds

before they were authorized to issue

them." Vi/‘hen the bonds were issued

the town of Bloomington took the res

ponsibility of the acts of its agents.

and outside parties dealing with bonds

in the market were not obliged to look

into the hidden things which were done

or not done by the agents of the mu

nicipality. It is for these reasons, as

we understand them, that the plain

tifi"s are authorized to recover in these

cases."

The rights of third parties in respect

to municipal bonds is of great practi

cal importance. Municipal bonds are

governed by the law merchant. The

incidental questions which arise are

necessarily not entirely similar, inas

much_ as in one a political division is a

party, but these incidents do not affect

the recognized fact, that in respect to

their obligations, municipal corpora

tions are in the eye of the law artifi
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cial‘ persons, which are held to -sub

stantially all the responsibilities that

are entailed upon individuals or pri

vate corporate bodies. The great fun

damental truth on which these privi

leges rest 'is, that a municipal corpora

tion when it assumes to contract with

private parties, takes upon itself all

the legal liabilities of a private corpo

ration. It is when it enters the mar

kets of the world, no sense a politi

cal division, but purely and solely a

private person. Hence it must be an

swerable to those rules which the com

mercial world has- prescribed, and

which the courts have reduced to an

inflexible code. from which nothing but

the most extreme consideration can in

duce them to depart. Baily v. Mayor

ofN. Y., 3d Hill, 531; Lloyd v. Mayor

of N. Y., 5 Y., 369; Detroit v. Ca

sey, 9 Mich., 16-5; Storis v. Utica, 17

N. Y., 104; C0m’r of Knox C0. v. As

pinwall, 21 How., 540.

The case of Aspinwall was‘an action

upon coupons issued for subscription

toa railroad, and the grounds of de

fense were, that the act permitting the

subscriptions, provided that the sub

scriptions should not be made except

afier an election properly held; that

the election had not been so held; and

that the act was a public act; the hold-_

ers of the bonds were chargeable with

notice of its requirements, and of the

irregularity of the election. This de

fense was held untenable. The court

held that the commissioners were the

proper parties to decide as to the regu

larity of the election. and that their

having subscribed to the stock and is

sued the bonds that purported, on

their face to have been issued in pur

suance of law, a bona fide holder was

clearly protected. This case was fol

lowed down to the principal case. See

Bissel v. Jefi'ersonm'lle, 24 How., 287;

Gelpeke v. Dubuque, 1 Wall, 175; Van

hostros v. Madison City, 1 Wall, 297;

Murray v. Lardner, 2 Wall, 110; Ro

gers v. Bm'lin_qton, 3 Wall. 654; Su

pervisors v. Schenelc, 5 Wall, 783; Lee

Co. v. Rogers, 7 Wall, 183. As held

in the principal case, the purchaser of

a municipal bond is put on inquiry as

to three points:

1st. As to whether there has ever

been authority of law by which the

bond has been issued.

2d. As to whether the bond has

been issued by the proper, oflicials and

within the scope of their authority.

3d. Has their issue been approved

by a popular vote, in cases where the

law requires such vote; and if so, was

the election called by the proper ofli

cer authorized by the law to call the

election.

Having ascertained as to these points,

he is bound to go no further if the face

of the bond shows that it is valid. If

the purchaser fails to make these in

quiries, and there be no law authoriz

ing the issuing of the bonds, or if the

bond is issued by an officer not author

ized to issue the bond, it is void under

all circumstances. Marsh v. Fulton

Co., 10 Wall, 676; Clark v. City ofDa

venport. 14 Iowa, 494; Booth v. Wood

bury, 32 Comn., 118; Hooper v. Eme

ry, 14 Maine, 375; Ewparte Burnett,

30 Ala., 461; Floyd Acceptances, 7

Wall, 666.

The election must be held in con

formity to the law authorizing the

same, and must have been called by

the proper officer. and where the elec

tion is called by the wrong authority,

that the bonds issued in pursuance of

such an election will be void in the

hands of innocent holders. Force at‘

Co. v. Town of Batavia, 61 Ill., 99,

and authorities there cited.

But in examination of the question
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by the purchaser, of the law author

izing the issuance of the bond, he must

determine also, the constitutionality of

the law, for the reason that the pub

lic are chargeable with notice of the

provisions of the constitution as well

as those that are of a statutory na

ture. A person proposing to buy mu

, nicipal bonds is therefore only to in

quire whether the municipality issuing

the same, was by law authorized to

issue them, and whether their issue

has been approved by a popular vote

at a legal election; and that they are

signed by the proper officer authorized

by law to execute and issue them.

And in such case the purchaser takes

...the bonds, and the liability of the mu

nicipality is fixed, and no tax payer

can obtain an injunction against a tax

formally levied to pay the same. The

only cases in which an injunction may

properly issue, enjoining a tax levied

to pay bonds or coupons, in the hands

of bona fide holders, is to show by the

bill that there was no law authorizing

their issue, or that the law is uncon

stitutional, or that the issue of the

same had not been approved by a popu

lar vote. See Coler, on Municipal

Bonds, vol. 2, p. 127–40. In cases

mentioned, the company to whom the

bonds were issued, and the municipali

ty as a stockholder, would be different,

and for cases where the company may

or may not compel the municipality to

issue bonds. See Redfield on Rail

ways. Also, People ea. rel. G. C. d: S.

R. R. Co. v. Town of Santa Anna;

Same v. Town of Harpe; Same v.

Town of Leanna, Jan. term, 1873.

Also, People eac. rel. P. L. d: D. R. R. Co.

v. Board of Supervisors of Logan Co.,

Jan. term, 1872, supreme Court of Ill.

In the McLean Circuit Court.

JOHN T. MERRITT v. JAMES A. TARMAN, IN APPEAL.

A verdict of a jury before a Justice of the Peace in this form, “We the jury

find for the plaintiff, fifteen dollars and costs,” held to constitute a valid

judgment without any further order of the magistrate. -

TIPTON, J.—The plaintiff in this case instituted this suit be

fore Upton Comes, a justice of the peace in Gridley township,

against the defendant. A trial was had, the jury returning a

verdict in the following form: -

“We the jury find for the plaintiff, fifteen dollars and costs.”

No further proceeding was had before the magistrate, and

the magistrate failed to render a judgment on the verdict. From'.

this verdict the defendant appealed the cause to this court. The ,

plaintiff by his counsel now enters his motion to dismiss the

appeal, for the reason that the justice rendered no judgment from :
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which the defendant was authorized by law to appeal. No au

thority was cited by either side. The novelty of the question

caused an examination of the question by the court; and the

result of the investigation leads me to the conclusion that the

nature of a final adjudication in a justices court, is in no respect

different from that of a court of record. Several causes uniting

have produced rules of construction by which the records of the

former courts are scrutinized with less severity than those of the

latter. In the case of Lynch v. A. elly, 41 Cal. 231, it was held,

that if on a jury trial before a justice of the peace, the jury

find a verdict for a sum certain for the plaintiff, and the justice

thereupon enters the verdict in his docket, but fails to enter up

a judgment, it is an irregularity, but not such an one as renders

a sale made upon an execution issued thereon void. As was

said by the supreme court of the State of New York, in Til

ton v. Mulliner, 2 Johnson's Rep. 181, “We are to overlook

matters of form and to regard proceedings before justices of the

peace according to the merits. Accordingly in that case a plea

of a former judgment before a justice of the peace in favor of

the defendant was held to be supported by proof of a verdict in

his favor, upon which the justice of the peace ought to have

rendered judgment, but had omitted to do so. In the case of

Gaines v. Betts, 2 Douglas, (Michigan), 99, it appeared from the

docket of the justice of the peace, that the case was sub

mitted to the jury on proofs, and that the jury returned with a

verdict for the plaintiff, for eighteen dollars damages and costs

of suit. There was no further entry upon the docket, and no

\ formal entry of judgment on the verdict. The Supreme Court

say: “The verdict is itself the judgment of the law in the case,

and the justice is simply required so to make the entry on his

docket. If he neglects to do so, still the verdict must be con

sidered the final determination of the cause.” This same doc

trine is maintained in the case of /verall v. Pero, 7 Mich., 316.

* “The justice of the peace might have been compelled to make

* the proper entry in his docket by judicial proceedings instituted

The against him for that purpose by the plaintiff, and it may be con

ei ceded that to issue an execution before judgment entered in

form upon the verdict, would be bad practice, and that a timely

10.

st

, t

from
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motion by the defendant to set it aside for that reason should be

supported. That -would be so however, not because such execu

tion would be void, but because it would be irregular merely.

And a failure to make the objection would of course amount to

a waiver of the irregularity, as was said by the supreme court

of New York,” in Felton v. Mulliner, supra, Freeman on Judg

ments, § 53. The failure of the justice of the peace to formally

enter the judgment on the verdict, amounting simply to an irre

gularity that might be waived, and the defendant having re-'

garded the same as a valid judgment and appealed from the

same, thereby Waived any right to complain on his part; and I

am of the opinion that the plaintiff .is not in a position to com

plain. Such negligence on the part of magistrates is not to be

encouraged, a formal decision should be rendered by the magis

trate. But for the reasons above given," I am of the opinion

that the motion to dismiss the appeal should be denied.

_ MOTION DENIED.

Myers for plaintiif.

Rowell d’: Ilamilton, for defendant.

 

Supreme Court of Illinois.

JOSEPH LOVENGUTH v. THE CITY OF BLOOMINGTON.

1. This was an action brought in the circuit court by Joseph Lovengut-h

against the city of Bloomington to recover damages for an injury received by

a minor son, Emil, in passing over a sidewalk in the city.

2. It appears from the record that Emil Lovenguth at the time of the ac

cident was eighteen years of age, he was working in the shop of the C. & A.

R. R. Co., and in passing from the shop to his boarding place over a de

fective sidewalk, he stepped upon a loose board, fell and fractured a bone of his

ankle. He was well acquainted with the sidewalk and knew it was in a bad and

unsafe condition; had he so desired he could have gone over another sidewalk

to his boarding place, which was entirely safe and secure, and the distance no

greater. '

3. Upon the evidence submitted it was a question of fact for the jury to

determine, whether the accident occurred from the negligence and the want of

proper care on the part of plaintifi"s son, or from the neglect of the city to keep

in repair the sidewalk in question. The jury found by their verdict that the

  

' l
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injury received grew out of the negligence, and the want of proper care of the

injured party.

, 4. The instructions given and refused, examined and held, that a party

has no right to knowingly expose himself to danger, and then recover damages

for an injury which he might have averted by the use of reasonable precaution.

5. The city having furnished a safe and secure sidewalk over which the

plaintiff's son might have passed, affirming the case of Centralia v. Krouse.

6. To recover damages after the commencement of the suit, and for future

damages, it must appear from the evidence that the injured party has not at

the time recovered, and that the injury is permanent, and if not permanent at

what time a cure could reasonably be anticipated.

O. T. Reeves and E. M. Prince, for the plaintiff in error.

J. J. Bloomfield, for the defendant in error.

The opinion of the court was delivered by

CRAIG, J.—This was an action brought in the circuit court

of McLean county, by Joseph Lovenguth against the city of

Bloomington, to recover damages for an injury received by a

minor son, Emil, in passing over a sidewalk in the city.

The case was tried before a jury and a verdict returned in

favor of the city. A motion was made for a new trial and over

ruled, and judgment rendered upon the verdict.

It is insisted that the court erred in overruling plaintiff’s

motion for a new trial, in giving instructions for defendant, and

in refusing to give refused instructions one, two and three, for

plaintiff.

It appears from the record, that Emil Lovenguth at the time

of the accident was eighteen years of age; he was working in

the shops of the Chicago and Alton Railroad Company, and in

passing from the shop to his boarding place over a defective

sidewalk he stepped upon a loose board, fell and fractured a

bone of his ankle; he was well acquainted with the sidewalk and

knew it was in a bad and unsafe condition; had he so desired he

could have gone over another sidewalk to his boarding place,

which was entirely safe and secure and the distance no greater.

On the trial the defendant called one Kern as a witness, and

he testified, after the accident he went to see Emil, “he said

when he was hurt he was going in a hurry, was walking fast.”

Also, one Steere who testified, “that he went with Mr. Kern to
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see Emil in the spring of 1872, Kern asked him if he was on

the run, he said he didn’t know exactly; and I asked him if it

wasn’t a hop and a skip, and he said yes. He said the accident

happened by his attempting to step, jump or skip across a place ‘

where some planks were out, and caught his foot upon the edge

of a board and it not being nailed fast tipped and slipped back.”

Upon the evidence submitted, it was a question for the jury

to determine, whether the accident occurred from the negligence

and the Want of proper care on the part of the plaintiff ’s son, or

from the neglect of the city to keep in repair a sidewalk.

The jury have found by their verdict that the injury re

ceived grew out of the negligence, and the want of proper care

of the injured party; it was a question of fact purely, for their

consideration, and we would not distrust the finding unless the

preponderance of the evidence was’ clearly the other way, and we

are not prepared to say such is the case.

It appears the injured party was familiar with this sidewalk

and its defects; he knew it was dangerous; another sidewalk, in

good repair and safe, was presented by the city, if he chose to

pass over the dangerous walk, he should have done so in a care

ful and guarded manner; but this it appears he did not do, but

in a hasty, reckless manner, Went jumping from one board to an

other until he fell and received the injury,‘ the jury could very

reasonably conclude that he was responsible for the misfortune

that overtook him.

We perceive no error in the instructions given on behalf of

the defendant. No special objection is taken to them, except

the 4th and 7th. It is claimed the 4th had no application to the

case. We are not prepared to say that appellant is not correct

on this position, we are somewhat at a loss to see what the in

struction had to do with the case; but conceding this to be true,

the instruction could do no harm, and as we can see no way in

which appellant has been prejudiced by it, we cannot on that

ground reverse; as to the 7th, we do not consider it liable to mis

lead, it contains a proposition of law, upon which there can be

no dispute, the substance of which is, a party is bound to use

care in proportion according to the dangerous character of the

place.
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In regard to plaintiff ’s refused instructions: The 1st refus

ed instruction had been substantially given by the court in plain

tiff’s fourth, and it was unnecessary to repeat it to the jury.

The second refused instruction is as follows: “The court

instructs the jury, that if the jury believes from the evidence
that Allin street was the nearest route from the shop where plain-K

tifi"s son Worked, to his boarding house, then the plaintiff’s son

was not bound to travel another route. even though he knew that

the sidewalk on Allin street was out of repair.”

- Had the court given this instruction as it was prepared, it

would have been in effect telling the jury the plaintifi"s son

might properly pass over the sidewalk, however dangerous it

might be, with full knowledge on his part of its dangerous char

acter. This is not the law. Oentmlia v. Krouse, unreported. A

party has no right to knowingly expose himself to danger, and

then recover damages for an injury which he might have averted

by the use of reasonable precaution.

The third refused instruction is as follows: “The court in

structs the jury that they may give damages for the loss of ser

vice sustained by plaintiff, not only before action brought, but

afterwards, down to the time when, as appears in evidence the

disability may be expected to cease, but not exceeding the time

when plaintiff ’s son becomes twenty-one years of age.”

The jury found that plaintiff was not entitled to recover at

all, and hence the refusal of the court to give this instruction

has in nowise injured plaintifi"_’s case. Aside from this, how

ever, there is no evidence on which to base the instruction; it

does not appear from the evidence, at what time a cure might be

eifected.

Perceiving no substantial error in the record, the judgment

will be afiirmed.

JUDGMENT AFFIRMED.
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I

PRACTICE IN COURTS OF RECORD.

 

Section forty-one of the Practice Act, laws of 1872, p. 345,

provides that, “In all cases, in any court of record of this State,

if both parties shall agree, both matters of law and fact, may be

tried by the court, and upon such trial either party may within

such time as the court may require, submit to the court written

propositions to be held as law in the decision of the case, upon

which the court shall write “refused” or “held,” as he shall be

of opinion is the law, or modify the same to which either party

may except, as to other opinions of the court.”

Under this statute I apprehend the court is not absolutely

bound to pass upon any given question, but may or may not do

so as may seem to the court right and proper. The court is not

boujid to answer i11 case of a finding for the plaintiff, upon which

count the court finds the issues for the plaintiff. If upon the record

made, the judgment can be sustained upon any one of the counts

in the plaintifl"s declaration, he is entitled to the verdict. Nei

ther does the statute authorize the court directly or indirectly, to

place upon the record as to which count the court finds for the

plaintiff. See Chicago cfi Alton R. R. 00. v. Heniderson, Jan.
term, 1873, section fifty-one of the same act, laws of 1872, p. V346,

‘ provides that, “The court in charging the jury shall only in

struct as to the law of the case, and the court may, at the re

quest of either party require the jury to render a special ver

dict upon any fact or facts in issue in the cause, which verdict

should be entered of record, and proceedings had thereon as in

other cases. When the special finding of the fact is inconsistent

with the general verdict, the former shall control the latter, and

the court shall give judgment accordingly.”

The above statute was construed in the case of Hilemaiz v.

  

The City of Bloomington, Jan. term, 1874, and it was held that

the submission of special questions calling for a special verdict

from the jury, is in the discretion of the court. The statute is:

“the court may, at the request of either party, require the jury

to render a special verdict, &c.” But when the court shall sub

mit questions calling for a special verdict from the jury, the an
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swers of the jury to all the questions, are to be construed to

gether and unless the special finding of the jury, when taken

and construed together, shall constitute a finding inconsistent

with the general verdict, the general verdict must stand. Chi

cago and Alton R. R. Co. v. Murray. It is thought questions

may in some cases be properly submitted to the jury, but in

many cases the propounding of special questions tend to con

found the jury. However, my experience is, that as a rule the

jury first determine how they will find the general verdict, an

then find the special verdict to fit the general verdict. -

But with proper care on the part of the courts, I have no

doubt that in many cases a special verdict may well be required.

If the interrogations are properly stated to the jury, they rea

dily grasp their meaning and purpose, and pass upon the ques

tions intelligently.

NEGLIGENCE IN CROSSINGA RAILROAD TRACK.

A drunken man driving across a railroad, with a train com

ing in full view, and notwithstanding the shouting of persons

within ten or twelve steps from him, held guilty of greater neg

ligence than the company. Toledo P. & W. R. R. Co. v. Riley,

47 Ill. 514. In the case of the Chicago and Alton R. R. Co. v.

Gretzner, 46 Ill., 74, it was held that all persons crossing a rail

road track are bound to know that such undertaking is danger

ous, and must take all possible proper precautions to avoid acci

dents in so doing, or they cannot recover for injuries received

while crossing.

In the Albany Law Journal, Sept. 19, 1874, I find that “In

Pennsylvania Railroad Company v. Beale, 73 Penn. St. 504,

the supreme court of Pennsylvania decided a question relative

to injuries by railway trains at crossings. The approach to the

railroad was extraordinarily dangerous, because the track could

not be seen beyond the point of crossing. Deceased did not

stop to listen before he attempted to cross the track and was

killed by a passing locomotive. An action was brought against
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the company to recover for causing the death of plaintiff’s dece

dent, and the judge left the question of contributory negligence

to the jury. The court on appeal held, that deceased was guilty

of negligence in not stopping before he attempted to cross, and

decided that the case should not have been submitted to the jury.

The supreme court of Pennsylvania have settled the rule in that

State, that a failure to stop immediately before. crossing a rail

road track is negligence per se. Pennsylvania Railroad Com

pany v. Beale, supra; Hanover Railroad Company v. Coyle,

55 Penn. St. 396; North Pennsylvania Railroad Company v.

Heilman, 13 Wright. 60. In New York it is held to be the duty

of the traveler to look both ways before crossing the track, and

an omission to do so is negligence per se. Havens v. Erie Rail

way Co., 41 N. Y. 295; Grippen v. New York Central Railway,

40 id. 34; Nicholson v. Erie Railway Co., 41 id. 525. A simi

lar rule prevails in Massachvsetts, Allyn v. Boston & Albany

Railway Co., 106 Mass. 77. See also on this subject, Railway

Company v. Whitton’s Adm., 13 Wall. 270.”

In the case of “The Chicago di Burlington R. R. Co. v.

Payne, 59 Ill. 534, was an action against a railroad company to

recover damages for injuries occasioned by the alleged negli

gence of the defendants servants, in the manner of running its

trains; it appearing that the accident occurred at a road-crossing

near a populous city, the injured party having been struck by a

passing train while attempting to cross the railway track in a

buggy. The crossing was of a dangerous character, which fact

was known to the servants of defendant. The evidence also,

tending to show that the servants of the defendant ran the train

without the use of steam, upon a down grade, in a comparative

ly noiseless manner, and at a rapid rate of speed without sound

ing the whistle or ringing the bell after they passed the whistle

post, eighty rods from the crossing, when they had every reason

to suppose that persons would be passing over the track on the

highway, without opportunity of seeing the approaching train,

then these facts were sufficient to warrant the jury in inferring

recklessness of life and limb on the part of such servants, and

that they were actuated by general malice and criminal miscon

duct, or very gross negligence. It was also held, that in this
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State a railroad company is under the statutory duty in the con—.

struction of its road across a public highway, to restore the high

way to its former state; or in a sufficient manner, not to impair

its usefulness. And that, if a highway can be restored in a man

ner not to impair its usefulness, only by constructing the high

way over the railway, it is the duty of the company to so restore

it, and the omission is a breach of duty, and that it is not the _.

duty of the highway authorities, but of the railway company to
give such protection from peril caused by the railway at highway i

crossings.

RECOGNIZANCE TO KEEP THE PEACE, &c. V,

. I 

Division 5 of the criminal code of this State, in force July

1st, 1874, provides that judges of courts of record, justices of

the peace, &c., "are conservators of the peace, and may issue war

rants on complaint, and if the complaint shall be sustained by

proof, “the defendant shall be required to give a recognizance

with sufiicient security, in such sum as the court or magistrate

may direct, to keep the peace toward all the people of the State,

and especially towards the person against whom, or whose pro

perty there is reason to fear the offense may be committed, for

such time not exceeding twelve months, as the court or magis

trate may order. But he shall not be bound over to the next

court unless he is also charged with some other offense, for which

he ought to be held to answer at such court.” This division of

the code contains twenty paragraphs, and is a great improve

ment on the division on the same subject heretofore in force in

this State.

A The attention of State’s attorneys and justices of the peace

throughout the State is hereby specially called to this division

of the criminal code. As the change in the procedure is so

radical that to proceed u11der the law in force prior to July 1st,

would be manifestly wrong, I call attention to this statute for

the reason that justices of the peace are not yet furnished with

the laws of 1874.
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Circuit Cou/rt of Outagamie County, Wisconsirt. '

LOUIS SCHINTZ, Executor of the Last Will and Testament/of ANSON BAL- '

LARD, deceased ’U. HARRIET s. BALLARD, et.a1s.

1. By the terms of the will, the appropriations to the Institute are to be

made, only on the condition that $75,000 shall be contributed by the citizens of

Appleton, and the same to be actually paid to the said Institute, or secured to

the satisfaction of its board of directors, and of the executor, within three years

from the time of the testator‘s death, or from the time the executor may have

$50,000 in readiness for the first endowment mentioned in the will. Held,

that the proposed endowment is made to depend upon a condition that may

never happen, and that until the contingency does occur, that there is no

beneficiary legally capable of receiving the $75,000 nor any part thereof, and

that without such a beneficiary the trust is not present and active, two elements

indispensably requisite to the validity of the trust. '

2. That this will, if it could be construed as a conveyance of the real es

tate to the executor in trust, or as giving him a power of sale for the purpose of

the intended trust, might, in view of the fact that it allows three years or mo re,

within which the conditions may be fulfilled, create a perpetuity.

3. That by the terms of the statute of Wisconsin, the absolute power of

alienation shall not be suspended by any limitation or condition whatever, for a

longer period than during the continuance of two lives in being at the creation

of the estate.

4. That so much of the will as was intended for the benefit of the Apple

ton Collegiate Institute, or any other similar institute, &c., held null and void.

And that the property intended to be conveyed to the institute, must go as the

law directs in relation to the descent of the property of intestates.

5. That the personal property that shall remain after the payment of all

debts and funeral expenses and expenses of administration, must be distributed

as follows: One half to the defendant Harriet S. Edwards, under the residua-1y

claim of the will, and the other half, which is not legally disposed of by the

will, to the heirs at law, one of whom is the said Harriet S. Edwards, under

the statute of Wisconsin.

This was a complaint filed by Louis Schintz, executor of

the last will and testament of Anson Ballard, deceased. The

complaint makes the Widow and heirs at law‘ of Anson Ballard,

deceased, the Appleton Collegiate Institute, and A. Scott Sloan,

the Attorney-General of the State of Wisconsin, defendants to

the complaint, and asks that the court construe the will, which

is set out in the complaint as follows: .

“I, Anson Ballard, of Appleton, Wisconsin, do make, pub

lish, and declare this my last will and testament, that is to say:
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1st. My will and testament bearing date July 27th, 1867,‘

is hereby revoked and annulled.

2d. After the payment of all my just debts, funeral\ex

penses and expenses of administration, I give and bequeath to

my wife, Harriet Story Ballard, in lieu of dower in my other

property, all of block 13, being the homestead, undivided 1} of

E. 34 feet in width, of the south 120 feet in length, of lot 8,

block 28, being my interest in the Bank Building property in

the 2d Ward of the City of Appleton; also, all my household

furniture and other property in and about my said homestead;

also, the $5,000 in her favor on my life insured by policy in the

Equitable Life Insurance Company of New York; also, another

policy in said company of $2,000 on my life; also enough mo

ney or securities to pay and discharge any incumbrance that may

remain on said homestead, to Have and to Hold the same to her,

her heirs, representatives and assigns, forever.

3d. All the residue of my property, of Whatever kind, I

give to my executor in trust for the following uses and pur

poses to-wit:

(1.) Of the moneys, securities and stocks on hand, or the

first that may come into his possession, (after deducting such

amount as in his judgment shall be necessary to retain for cur

rent expenses of my property,) I desire that fifty thousand dol

lars in value be paid to the “Appleton Collegiate Institute” for

a permanent endowment, of which the income only is to be used.

(2.) Of the remaining moneys, stocks and securities on

hand, or that may be next received by him, I desire that the fur

ther sum of twenty-five thousand dollars in value be paid to the

said Appleton Collegiate Institute for a permanent endowment

fund, (of which the interest only is to be used,) for a public gym

nasium and reading rooms and library, to be free to the public,

subject to such rules and regulations as the board of directors of

said Institute may from time to time be prescribed.

The foregoing appropriations to the Appleton Collegiate In

stitute are to be made only on condition that the sum of seventy

five thousand dollars shall be contributed by the citizens of Ap

pleton, (in addition to any sum that may have been heretofore

paid or pledged,) to be invested in substantial buildings and

u
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equipments for the work of said Institute, the same to be actu

ally paid to said institution or productively secured to the satis

faction of its board of directors and of my executor, within three

years from the time of my death, or from the time my executor

may have said fifty thousand dollars in readiness for said first

mentioned endowment; twenty-five thousand dollars of the

amount contributed by the people of Appleton, may be expended

at the option of the board of directors of said Appleton Colle

giate Institute, in building on the grounds of said Institute, or

in building on some suitable lot to be provided for the purpose

of said gymnasium, reading rooms and library, at or near the

business centre of the city, said building to be designed to ac

commodate both sexes with suitable parlors, and to provide es

pecially for the young, a pleasant place of resort, where they will

be surrounded with wholesome influences.

Till such time as the seventy-five thousand dollars aforesaid

shall be paid, or secured as above specified, the income from the

above proposed endowment shall belong to my said executor as

a part of my said estate, to be disposed of as hereinafter pro

vided. In case the people of Appleton shall refuse or neglect

for the space of three years after said first mentioned fifty thou

sand dollars endowment is in readiness, to comply with the fore

going conditions on their part to be performed, said executor is

hereby directed immediately after such default to transfer said

endowment funds, to-wit: the fifty thousand dollars and twenty

five thousand dollars to such other educational institution in

Wisconsin as may be conducted on substantially the same

principle and methods of instruction as are adopted by said Ap

pleton Collegiate Institute, and as shall comply with the like

conditions above specified, within two years from and after the

default aforesaid of the people of Appleton.

(3.) In case the people of Appleton shall duly comply with

the conditions hereinbefore specified on their behalf, and within

the time limited therefor, my executor is hereby directed to can

cel and discharge any claim or lien that I have, or may hereafter

have, on the property of said Appleton Collegiate Institute on

the further condition that all the other debts of the said Insti

tute shall be at the same cancelled and discharged.
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(4.) All the residue of my property, so fast as it can be ad

vantageously converted into money, or productive securities, to

be divided equally between my said wife and the said Appleton

Collegiate Institute, or the Institution receiving said endow

mentS.

I trust that my wife and children will approve of the dis

posal hereby made of my property, and that they will co-operate

with my executor in carrying into effect the provisions hereof.

With economical, industrious habits, on the part of my family,

the foregoing bequest to my wife will be ample for the comfort

able support of herself and children. Without such habits,

property is only a curse to its possessor till it comes to nought.

4th. I hereby nominate and appoint Louis Schintz, of Ap

pleton, Wisconsin, executor of my last will and testament; and

I request that he be not required to give bonds for the perform

ance of the duties herein prescribed, or for the execution of said

trust, unless the law of the land should imperatively require in

all cases bonds to be given, and in that case I request that the

bonds be as light as will answer the requirements of the law.”

Finches, Lynch d. Miller, attorneys for the plaintiff.

Gregory & Pinney, attorneys for the widow and heirs.

The opinion of the court was delivered by

ELLIS, J.—The plaintiff asks a legal construction of the last

will and testament of Anson Ballard, deceased; a copy of which

is set forth in the complaint herein. -

I think it is plain from the language of this will that the

testator's intention was, after revoking his will of July 27th,

1867, and after making the gifts and bequests to his wife set

forth in the second clause of the last will, to convey to his ex

ecutor all that might remain of his real and personal estate

(debts and expenses being first paid) in trust for the Appleton

Collegiate Institute.

I think it is equally plain from the expressions in this will,

that the testator intended to authorize and empower his executor

to sell the property, both real and personal, and to convert the

same into money or productive securities, for the purposes of

the trust he had in view. -
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But it is my opinion that these intentions of the testator

cannot be lawfully effectuated, and that the trust is invalid. By

the very terms of the will, the appropriations to the Institute

are to be made, only on the condition, amongst others, that sev

enty-five thousand dollars shall be contributed by the citizens

of Appleton, the same to be actually paid to said Institute, or

secured to the satisfaction of its board of directors, and of the

executor, within three years from the time of the testator's death,

or from the time the executor may have fifty thousand dollars in

readiness for the first endowment mentioned in the will.

The proposed endowment, is thus made to depend upon a

contingency which may never happen; and, until the contingen

cy does occur, there will be no beneficiary legally capable of re

ceiving the seventy-five thousand dollars, or any part thereof.

Without such a beneficiary the trust is not present and active,

two elements indispensably requisite, according to the authori

ties, to the validity of the trust. Levy v. Levy, 33 N.Y., 125;

Hawley v. James, p. 151, 16 Wend.

Besides the non existence of a beneficiary capable of claim

ing or receiving the trust funds, this will, if it could be consid

ered as a conveyance of the real estate to the executor in trust,

or as giving him a power of sale for the purposes of the intend

ed trust, might, in view of the fact that it allows three years or

more within which the conditions may be fulfilled, create a per

petuity. The authorities are to the effect, that even a possibility

at the creation of the limitation, that the event on which it de

pends may exceed the continuance of two lives in being, is fatal

to it. Irving v. DeKay, 9 Paige, p. 52, &c.; Hawtey v. James,

16 Wend. 61; 4 Kent's Com. 283.

The Wisconsin statute provides, that “The absolute power

of alienation shall not be suspended by any limitation or condi

tion whatever, for a longer period than during the continuance

of two lives in being, at the creation of the estate. (R. S. ch.

83, sec. 15.) -

For these reasons I am of opinion that so much of the will

as was intended for the benefit of the Appleton Collegiate In

stitute, or any other similar educational institution in Wiscon

sin, which might comply with like conditions before specified,
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within two years from and after the default of the people of Ap

pleton, is null and void. Since this portion of the will cannot

be sustained, the property intended to be conveyed by it must

go as the law directs, in relation to the descent of the property

of intestates. S0 much thereof as is real estate, to the heirs at

law. This will give to the children of the testator all the real

estate except the premises demised to the wife. N0 claim hav

ing been made to the contrary‘ at the hearing, or by the answer,

I assume that the devises and bequests to her are, or will be ac

cepted in lieu of dower.

As to the personal property, so much as shall remain after

payment of all the debts, funeral expenses and expenses of ad

ministration, must go, I think as follows: One half to the de

fendant, Harriet SI Edwards, under the residuary clause of th\e

will, (see 6 Paige, 619,) and the other half which is not legally

disposed of by the will, to the heirs at laW—one of whom, so far

as his personal estate is concernedis the said Harriet S. Ed

wards, inasmuch as she became entitled under our statute, chap.

99, R. S., sec. 6, to the same share of such residue as a child of

the testator acquired. That she is not precluded by any provi

sions of the will from claiming this share of the personality un

disposed of, appears from Jarmon on Wills, vol. 1, p. 390, and the

authorities there cited.

 

Mayor’s Court of Scranton.

GEO. E. AND CHAS. W. NORTHUP, BY THEIR NEXT FRIEND, EMILY

A. NORTHUP o. THE FIRST NATIONAL BANK OF SCRANTON. '

1. A preliminary injunction should he granted only to prevent irreparable

mischief.

2. Such mischief is that for which the law affords no adequate remedy;

when such remedy exists an injunction should not be granted.

3. Such remedy is one that aifords a full, speedy, complete, feasible and

compensatory redress.

4. The bill should aver such mischief, or state facts from which it can be

inferred. In this respect the bill is amendable.

The right to an injunction must be clearly established, not left in doubt.

6. When a preliminary injunction has been erroneously granted, it should

be dissolved on motion.
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7. United States bonds are commercial paper, pass by delivery, and sub

ject to all its incidents. I

8. A bona fide holder for value of commercial paper has an indefeasible

title to it, though he receives it from one without title to it, and fraudulently in
possession of it. I ~

9. Such holder has a legal and equitable title to such paper, though it had

been stolen from the owner and advertised.

, 10. When one takes commercial paper as a collateral security for the pay

ment of a debt contracted on the credit of such security, such debt is a valuable

consideration.

ll. A guardian has the exclusive right to the custody and management of

his ward’s estate, and a chancellor cannot restrain the guardian from the man

agement of such estate, until proceedings to remove him are begun or contem

plated. '

12. The extension of time for payment of a debt, and leaving a pledge still

in security for the payment, is not a new pledge for the payment of an ante

cedent debt.

Motion to dissolve preliminary injunction.

Opinion by VVARD, Recorder.

The plaintiffs seek to have this court restrain by injunction

the defendant from disposing of certain United States bonds,

designated in tl1eir_co1nplaint.

The complaint sets forth, in effect, that the plaintiffs are

minor children, and that one S. A. Northup is their guardian;

that among the property turned over (by the plaintiffs) “to the

said S. A. Northup,” their guardian, “for safe keeping, were thir

teen United States bonds,” ""‘ ”" “altogether of the value

‘of thirty-three hundred dollars;” that said guardian has wrong

fully and fraudulently pledged the said bonds to the defendant

as security for his individual debt; that defendant has offered

and intends to dispose of the bonds; that their said guardian

has applied for the benefit of the bankrupt law of the United

States; that defendant well knows the bonds to be the property

of the plaintiffs; and further, “if the defendant is permitted to

dispose of said bonds, the plaintiffs will suffer great loss and

damage. The prayer is for the relief which I have mentioned,

and for a decree of the court that defendant deliver the said bonds

to the plaintiffs. On the 23d of November the bill was filed,

and application was then made to me, at chambers, for a prelim

inary injunction-, which was allowed to issue. It issued without
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notice to the defendant. A rule was entered vat the same time

to dissolve the injunction, returnable 25th November, at ten

o’clock M., atmy chambers. _ From the complaint it is im

possible to determine whether the plaintiffs intend to charge that

the bonds were pledged for an antecedent debt of the guardian,

or for one contracted at the time the pledge was made. It does

not charge the defendant with any wrong or fraud in taking the

pledge, nor with any knowledge or notice that the bonds belong

ed to the plaintiffs, nor of the guardian’s wrong or fraud in dis

posing of them, nor of S. A. Northup being their guardian, or

of their existence at that time. It does not in any way aver that
the disposal of the bonds by the defendant would Work irrepar-A

able mischief to the plaintiffs, nor does it state any facts from .

which such mischief can be inferred. It merely avers, “that if

the defendant is permitted to dispose of said bonds, the plaintiffs

will suffer great loss and damage.” There are very many wrongs ,

from which a party may sustain great loss and damage that can

be fully compensated, and for which there is a full, speedy and

adequate remedy at law. In such cases a chancellor will not in

terfere by an injunction: Audenried v. Philadelphia and Read

ing R. R. 00., Leg. Int. No. 2, 1871, page 12, opinion by Shars

wood, J.; Brown’s Appeal, 12 P. F. S. 17. There is nothing in

the complaint that entitles’ the plaintiffs to the equity or relief

sought in their prayer. I could with propriety dissolve the in

junction without giving the matter any further attention; but,

the bill being amendable, I will give the case a further examina

tion on the merits as the same now appear to me, taking the

complaint and all the afiidavits into consideration. Whatever

opinion I now entertain, being founded upon the facts now be

fore me, cannot prejudice the case on a final hearing, when new

facts may be disclosed. When the complaint and all the evi

dence in a case taken together do not establish the plaintiffs right

to the Whole or any portion of the equitable relief sought, but

leaves the matter in doubt, a preliminary injunction ought not

to be allowed, a11d when it has been so erroneously granted it

should be dissolved. See authorities above cited. If the bank

has a legal and equitable right to the bonds in dispute, it has a

corresponding right to dispose of them. If such is the case, of
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course there can be no equity in the plaintiffs' case. The affida

vit of S. A. Northup, put in evidence by the plaintiffs, is as fol

lows: “That the loan for which the bonds designated in the

plaintiffs' bill were pledged in May, 1870, and deponent” (mean

ing the said S. A. Northup) “gave his promissory note for the

same, amounting to $3000, which said note became due, and the

time of payment has been extended from time to time, deponent

paying the discount thereon in money, the last extension having

expired on the 23d of November, 1871.” This is what he swears

to in his affidavit–verbatim. The affidavit and the bill of com

plaint are all that the plaintiffs have to rely upon. In my opin

ion they come far short of establishing the plaintiffs’ right to the

relief sought, or to any portion of it. They leave the whole

question in doubt. The affidavit, however, establishes that the

bonds were pledged by said S. A. Northup as a collateral secu

rity for the payment of a debt contracted by him at the time he

pledged the bonds to the defendant. It also establishes that when

time for payment of the loan came round it was not paid, but

extended from time to time by S. A. Northup and the bank,

Northup paying for such extensions and leaving the bonds in

pledge on the original terms. This, the able counsel for the

plaintiffs attempts to argue, was a new pledge, one made anew

at each time of extension, for the payment of an antecedent debt,

and consequently, though the bank in the first instance may have

received the pledge for value, in each of the latter instances did

not pay value for it. That line of argument is very “far-fetched,”

and more subtle than logical or legal. He adduces no authori

ties to fortify it; indeed, I am inclined to believe that authori

ties in support of his views are more than meager. I fail to un

derstand how the extension of time for payment of the debt, and

paying a money consideration for such extensions, and still leav

ing the pledge as security for the payment of the debt, can leave

the debt an antecedent one, and at the same time make the pledge

a new one. The payment of the debt in the first instance was a

condition precedent to the redemption of the pledge. Payment

was to precede redemption. Immediately upon payment the

pledge was to be relinquished. Until payment made S. A.

Northup had no right to demand restoration of the pledge.
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Therefore every extension of time for payment was also a corres

ponding extension for time of redemption. In other words, each

extension of time for payment was a continuance of the time of

the pledge, and not a new pledge. The debt has not been satis-

fied; hence, it follows that the pledge has not been redeemed, re

linquished or extinguished. Such being the case, the defendant

holds the pledge—these bonds-—as collateral security for the pay

ment of the debt of $3000. This narrows the inquiry to whether

the defendant has a general or special property in the bonds,

coupled with the right of disposing of them? The affidavit of

J. A. Linen, put in evidence by the defendant, is to the effect

that he is cashier for the defendant; that defendant has had no

dealings with the plaintiff, no knowledge or information of them,

except from the complaint in this case; that on 24th May, 1870,

he, acting for the defendant, loaned $3000 to the said S. A.

Northup, and took from him certain United States bonds, amount

ing in all to $3000; that they were payable to bearer, negotiable

and pass by delivery; that they were in S. A. Northup's posses

sion, and that he claimed that they were his property; that the

said S. A. Northup, at the time he procured the loan, delivered

the bonds to the defendant to secure the payment of the loan,

with authority for the defendant in case of default in payment

of the loan when due to sell the bonds at public or private sale

or at the brokers’ board, without notice; that such default had

been made, the loan not paid, and that the defendant has the

right to sell the bonds, and intends doing so unless restrained by

this court; also, that defendant took the bonds in good faith for

value advanced, and then paid for them without any knowledge

or notice of S. A. Northup's wrongful and fraudulent act, and

without knowledge or notice of the plaintiffs having any inter

est or title in or to the bonds. From all the facts spread out in

the complaint and affidavits, I think that at the time S. A.

Northup delivered the bonds to the defendant, they were in his

hands for management, and were the property of his wards—

these plaintiffs—and that his conduct in pledging them for his

own debt was wrong and fraudulent, but that the defendant is in

no way tainted with the wrong and fraud, because the defendant

was no party to it and had no knowledge of the wrong and fraud.
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Under this state of facts the inquiry arises, are these bonds ne

gotiable instruments and subject to the incidents of negotiable

paper? They are issued by the United States, payable at a fu

ture period of time to bearer. Undoubtedly they were designed

for general circulation, and to pass by delivery; and by general

practice to do so, pass from one holder to another in the same

manner as bank bills. They are of the character of the English

exchequer bills, and the bonds issued by the king of Prussia in

the early part of the present century. The exchequer bills and

the Prussian bonds were for large sums and payable to bearer.

They, too, were issued by the government. As early as 1820,

the English courts held, that the exchequer bills were negotiable

and subject to all the incidents of negotiable paper. Weekly v.

Pole, 4 B. & Adol. 1. In 1824, the English courts held, that

the Prussian bonds were negotiable instruments. Georgies v.

Meiwell, 3 B. & C. 45. At a much later period, Chancellor Wal

worth enunciated the same doctrine in the case of the Attorney

General of the State of Illinois v. Delafield. In this latter case

the bonds of the State of Illinois had been irregularly and with

out authority, by a kind of ring process, put in circulation by

the officers and agents of the State, and the proceedings in the

New York court was to restrain by injunction, Delafield from:

negotiating the bonds to innocent persons, &c. The chancellor,

in rendering the opinion, says: “If these securities, therefore,

pass into the hands of bond fide holders, who have no notice of

any irregularity or want of authority on the part of the officers

or agents of the State who put them in circulation, the com

plainant (the State) is bound both legally and equitably, to pay

them to such holders.” The case went up to the court of errors,

and was there affirmed. Justice Bronson, in delivering the opin

ion of the court, says: “The bonds are negotiable instruments,

the title to which will pass by mere delivery, * * * and

are valid securities in the hands of a bona fide holder.” The

same principle is settled in New Jersey. Morris Canal and

Banking Co. v. Fisher, 1 Stockton Ch. R. 667. Also, in Massa

chusetts: 8 Gray, 575. The same is the law of Pennsylvania:

Watt. R. 260–384; County of Beaver v. Armstrong, 8 Wright,

63. The bonds in question are negotiable instruments and pass
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by delivery, the same as do negotiable notes and bills of ex

change. The next inquiry is, was the transfer of these bonds to

the defendant for a valuable consideration paid or advanced at

the time they were delivered? The facts before me establish that

the bonds were pledged to secure the payment of the loan of

$3000 at the time it was effected, and the loan was procured on

the credit of the bonds. Therefore, the defendant is a bona fide

holder of these bonds for value paid to said S. A. Northup from

the defendant. Is the plaintiffs’ title to these bonds extinguish

ed in whole or in part? As early as 1760, Lord Mansfield, the

great expounder of commercial law, held that negotiable paper,

though stolen, became the property of the holder who received

it from the thief for value, without knowledge or notice of the

larceny: Miller v. Race, 1 Burr, 452. In 1763, Lord Kenyon,

another great jurist and chancellor, held that lost negotiable

paper, duly advertised by the loser, found by a person not enti

tled to it, and discounted for him by one who had no notice or

information of the fact or fraud of the person so disposing it,

took a good title to it both in law and equity, and could recover

upon it: Lawson v. Weston, 4 Espinasse, 56. This principle was

afterwards shaken in Gill v. Cubit, in which Chief Justice

Abbot held quite a contrary doctrine. The judiciary and the

bar wrangled over the principle for about ten years, when the

complaints of the commercial world brought the question before

the king's bench, which had been specially remodeled for the

purpose of settling the vexed question, and in several successive

cases it was there conclusively settled by overruling Gill v. Cubit,

and affirming the ruling of Lord Mansfield and Lord Kenyon:

Crook v. Jades, 5 Barnwell and Adolphus, 909; Backhouse v.

Harrison, id. 1098; Goodman v. Harvey, 4 Adolphus and Ell’s,

870. Such has remained the settled law of England from that

early time until now. The same principle is equally well settled

in the United States: Bush v. Scribner, 11 Comstock's R., 388;

Worcester Bank v. Dorchester and Melton Bank, 10 Cushing,

488; Heel v. Wilson, 16 Barb. 548; Jarvis v. Rodgers, 13 Mass.

R., 105; Bowman v. Wood, 15 Mass. R. 534;. Garlie v. James,

12 Johnson, 146; Thompson’s Appeal, 10 Harris, 16; Phelan v.

Moss, S. C. Pa., Leg. Int., 14 April, 1871.
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. I am aware that a contrary doctrine was, held to be law in

Bettzhooeer v. Blackstoclc, 3 Watts, 20; but I also know that

that case was decided upon the authority of Gill v. Cubit, and

made after the latter had been overruled in the English courts,

but before the overruling had been published in this country;

therefore it is not authority. There is no doubt that these bonds

belonged to the plaintiffs at the time S. A. Northup delivered

them to the defendant, and that Northup was and is the plain

tiffs’ guardian, and that the bonds were in his lawful custody,

held by him in trust for his wards. The pledging them for his

own debt was a gross fraud upon his wards, but inasmuch as the

defendant knew nothing of the guardian’s fraud, or of the plain

tiffs’ interest or title to the bonds, a11d paid value for them, the

defendant is a bona fide holder of them, and has a~ legal and

equitable title to them to the extent of the property the defend

ant has in them. The defendant has a special property in them

to the amount of $3000, with interest on the same from the ex

piration of the last extended time for payment, coupled with

the right to sell them for the best price that can be gotten for

them by a judicious sale; and after satisfying the $3000 and in

terest from the proceeds of such sale, if anything remains it will

belong to the said plaintiffs. The plaintiffs’ title, or property to

and in said bonds, is extinguished to the extent of the interest

and title that the defendant has acquired in them. S. A. Northup

being the duly appointed guardian of the plaintiffs, has the un

doubted right to manage their estate until he shall have been re

. moved from such management, or until proceedings shall have

been begun or contemplated for such removal. The plaintiffs’

complaint does not charge that their guardian has been removed

from the management of their estate, or that proceedings have

begun or are contemplated for that purpose. For this reason I

cannot by injunction restrain the bank from paying over to S. A.

Northup the contingent fund that may accrue to the plaintiifs as

aforesaid. I cannot see that the plaintiffs are entitled to the

whole or any part of the relief they seek; therefore, for the rea

sons assigned, the preliminary injunction heretofore allowed is

hereby dissolved.
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The following head-notes were received from the Hon. JAs.

B. BLACK, official reporter of Indiana, and will appear in vol. 44,

Indiana Reports: -

OPINION OF COURT.

How far Authority.—The language used in an opinion is

always to be restricted to the case before the court, and is au

thority only to that extent. The reasoning, illustrations, and

roferences contained in the opinion of a court are not authority

or precedent, but only the points arising in the particular case,

and which are decided by the court. Lucas v. The Board of

Com’rs of Tippecanoe Co., 524.

PRINCIPAL AND SURETY.

Fraud of Principal in Obtaining Signature of Surety.—

Where the payee of a promissory note filled the same up and

gave it to the maker to obtain the name of a surety thereon, and

the maker applied to a person who could not read or write, and

asked him to sign the note as surety, stating to him that it was

for a certain sum smaller than that expressed in the note, and he

thereupon authorized the principal to sign his name to the note,

without asking that it might be read, the payee, not having any

thing to do with procuring the signature, and not being charge

able with any fraud or deception. Held, that the surety was

liable for the amount of the note. Craig v. Hobbs, 363.

PROMISSORY NOTE.

Assignor.— Diligence.—Consideration.—The request of

the assignor to the holder not to sue the maker of a promissory

note not governed by the law merchant, without any considera

tion for the delay, is a reasonable and valid excuse for not bring

ing such suit. Lowther v. Share, 390. -

RAILROAD.

1. Pleading.—Negligence.—A complaint against a railroad

company charged that through the fault, misconduct, and negli

£ of the servants and employees of the defendant in'

the locomotive and train out of their regular time and at a hig

rate of speed, to-wit, forty miles an hour, and without giving an

of the proper signals of their approach, the locomotive struck

and killed two mules of the plaintiff, then and there upon the

railroad track, at a point where a highway crossed the railroad.
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Held, that this was a sufficient statement of negligence. The

I. C. d: L. R. R. Co. v. Hamilton, 70.

2. Signals.—There is no statute in this State that requires

railroad companies to blow the whistles or ring the bells of their

locomotives on approaching a highway crossing, but that duty

may devolve upon them in the exercise of ordinary care, without

a statute. Whether in a given case ordinary care requires the

making of such signals, is a question for the jury. Ib.

3. Killing Stock.—In a complaint under the statute to re

cover for stock killed by a railroad train, where the road is not

fenced, it is sufficient to aver that the road was not securely

fenced in at the place where the animal got upon the track. The

P., C. & St. L. J. R. Co. v. Brown, 409. ,

4. Same.—Defective Fence.—A small portion of a fence

along a railroad track was burned on Thursday. The next Sun

day a horse escaped through the opening to the track and was

killed on that day by a£ train. The section boss, whose

duty it was to repair fences, had passed over that part of the

road twice a day between the time of the injury to the fence and

the killing of the horse. Held, that, under the circumstances,

the company had had sufficient time to repair the fence and must

be held to have had notice of the defect. Held, also, that as the

company was running its trains on Sunday, it could not claim

exemption from thei. of repairing the fence on that day.

The T., W. & W. R. W. Co. v.: 444.

- ATTORNEYS' DOCKET.

We have examined the attorneys’ docket prepared by W. L.

Gross, of Springfield, Illinois, and for convenience and econo

my we cordially recommend it to the profession. The attorney

can so keep it that he may know the exact condition of each case

in which he is engaged, showing date of filing, praecipe, decla

ration, plea, replication, notice to take depositions, &c. It must

prove a great convenience to the profession. I believe it is for

sale in most of the book stores in this State.

—-e---

The act cited in the article entitled “Practice,” on page 270, was amended

by the act of 1874. Gross St. vol. 3, p. 311.

—o-o-o- - -

With this number we add to our list of law cards, that of

J. F. Culver, of Pontiac, Livingston co., Illinois. -
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THE LAW OF RAPE—CHLOROFORM IN RAPE

CASES. .

Rape is the carnal knowledge of a female, forcibly and

against her will. “The term ‘against her will, was used in the

old statutes, convertibly with, without her consent, and it may

now be received as settled law that rape is proved when car

nal intercourse is effected with a woman without her consent al

though no positive resistance of the will can be shown.” Whar

ton Crim. Law, §1141; Rev v. Fletcher, Bell C.C. 53–8; Cox C.C.

131; Rex v. Champlin, Car. & Kn. 746; Com v. Baecke, 105

Mass. 376; Rev v. Page, 2 Cox C.C. 133. Some medical jurists

have argued that a rape cannot be perpetrated on an adult woman

of good health and vigor, and they have treated all accusations

made under these circumstances as false. Whether this theory be

true or not is immaterial to our present inquiry. The question

as to whether or not a rape has been committed is one of fact

for a jury and not for a medical witness. The fact of the crime

having been actually perpetrated can be determined only from

the evidence of the prosecutrix, and of other witnesses; still a

medical man may be able to point out to the court circum

stances which might otherwise escape notice. And in some

cases the opinion of medical witnesses may be of great weight.

“Setting aside the cases of infants, idiots, lunatics and weak
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and delicate or aged women, it does not appear probable that

intercourse could be accomplished against the consent of a

healthy adult, except under the following conditions:” 1. Ac

quiescence obtained by fear. 2. By ignorance of the nature

of the act. 3. By mistake, or imposition as to the person.

4. By artificial stupefaction. In Champlin's case, supra, it

was proved that the prisoner made the prosecutrix drunk, and

that when she was in a state of insensibility took advantage

of her and violated her person. The jury convicted the pris- .

oner and found that the prisoner gave her the liquor for the

purpose of exciting her and not with the intention of ren

dering her insensible, and then having sexual intercourse with

her. The judges held that the prisoner was properly con

victed of rape. The nature of the substance whereby insensi

bility is produced is unimportant. Thus the vapors of ether and

chloroform have been criminally used in attempts at rape. In

a case which occurred in France, a dentist was convicted of a

rape upon a woman to whom he had administered the vapor of

ether. The prosecutor was not perfectly unconscious, but she

was rendered wholly unable to offer any resistance. “Med. Gaz.,”

vol. 40, p. 865.

A dentist, Dr. Beale, was convicted of rape under somewhat

similar circumstances, in Philadelphia, in 1854. In this case the

court said: “The last and most important reason relates to the

weight of evidence, and the alleged wantof evidence, of penetration.

The examination of the whole case, which this reason obliged us

to make, certainly convinced us that it was not free from diffi

culty. In considering it, we must regard first the means of

proof. 2d. The evidence given. The witness, whose evidence

was relied on for the proof of the perpetration of the offense by

the defendant, was Miss Mudge, the prosecutrix. Her compe

tency to testify was not questioned, and her evidence was given

to the jury. It appeared that she had been placed under the in

fluence of ether at the time when the alleged offense was perpe

trated, and whether what she testified to was an actual occur

rence, or a delusion arising from the effect of the ether, was a

prominent question made by the defense. A large portion of

the evidence was designed to show to the jury the effect produced
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by ether upon the human system, and that its tendency was to

excite mental action and produce fancies, which took their color

from recent impressions. Upon the evidence thus submitted,

the jury were called to decide. This issue was strongly-present

ed, and the proof of the existence of such a delusion was confi

dently assumed by the defense. What might have been our opin

ion upon the propriety of relying solely upon the evidence pro

duced by the commonwealth, where the chief witness stated the

fact that she was under the influence of ether at the time to which

her testimony referred, and in the absence of accompanying cor

roboration need not now be considered, inasmuch as the defend

ant assumed to show the actual condition of the Witness at the

time, and presented the question of her ability to know the facts

to which she testified, fairly and fully to the jury. Had this not

been so, we are free to say that our opinion might have been dif

ferent; but after the most anxious consideration, we have been

unable to rest upon any principle which would authorize the

court to interfere with the decision of the jury upon an issue

submitted to them by the defendant; that issue was exclusively

one of fact, and by the decision of it we are bound. The reli

ance to be placed on the statements of the prosecutrix was thus

submitted entirely to their consideration. They were to decide

upon the credibility of the witness, and of her opportunity and

capability of knowing the facts to which she testified. As to her

i general credibility, no question was made by any one; her char

acter for veracity stood entirely unimpeached. As to her op

portunity and capability of knowing the facts to which she tes

tified, much evidence was submitted to the jury. The effect of

ether upon the system was explained by many witnesses. Some

of these persons exhibited a mental and physical condition very

analogous to that described by Miss Mudge as existing in her

case; and upon the whole evidence the jury were left to deter

mine whether she was in a state of consciousness which enabled

her to know what was going on around her, or whether, infin

enced by a delusion, she had detailed the particulars of a dream.

The jury found i11 favor of her consciousness, and believed that

the facts detailed by her were realities and not delusions. Is

it for the court to decide that in this the jury have erred? Why
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was the evidence of men of science, and of persons who had them

selves been under the influence of ether, submitted to the jury,

unless to enable them to judge to what extent the administration

of ether produced delusion, and whether the witness was so in

fluenced by it? This was the particular province of the jury.

In every case where the mental or moral condition either of a

party or a witness is put in issue, the decision of such condition

is for the jury. Where insanity or intoxication is relied on as

defense, it is for the jury to ascertain from the evidence, the

extent to which the party is influenced. So the testimony of a

witness may be impeached by proof of insanity or intoxication

existing at the time of the transaction in relation to which he

testifies; but certainly the jury upon the whole evidence must

decide the question of credibility. The fact that a person has

taken spirituous liquors does not render his testimony inadmis

sable, unless the effect is shown to be such as to deprive him of

the capacity of knowing that to which he testifies. Nor, it is

presumed, will the use of ether disqualify, unless the quantity

has produced certain effects, of which the jury are the judges.

If the mere fact of having taken ether rendered a witness un

worthy of belief, upon what principle could these witnesses,

called by the defendant to prove the existence of delusion as one

of the effects of that drug be offered? They all testified to their

condition while under its influence; and if they are worthy of

belief, why may not the prosecutrix be equally credible? The

existence of delusion in the mind of witnesses was, therefore,

regarded as exclusively a question for the jury, and they were

strongly charged by the court to consider the evidence bearing

upon this part of the defense cautiously, and to hesitate to con

vict, unless fully convinced that the witness could be properly

relied on. We see no reason to doubt the correctness of the de

cision of the jury upon the evidence submitted to them upon

this question. Whether the evidence was all that was proper,

or that could have been produced, it is not for us to determine.

The defendant called such witnesses as he deemed sufficient for

his case; and that he had been unable to satisfy the jury, is not

sufficient reason for the interference of the court.”

This case was generally believed by the medical profession,
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to be one of anaesthetic illusion, similar to many which have

been clearly testified to as having occurred in the experience of

different operators. See the “Philada. Med. Exam.,” Dec., 1854,

for a full review of the case. Also, Wharton and Stille, Med.

Jurisprudence, (1873,) § 245—267. The correctness of this ver

dict was much doubted at the time, and after a careful examina

tion and on the express ground of the doubts entertained a par

don was granted by the governor. g

A similar case to this was that of Dr. Davis Green, of Mer

cer county, Ohio, convicted of a rape on a young girl while par

tially effected by chloroform, administered to her while asleep.

\/Ve give the case in full as reported by M. B. Walker, one of the

attorneys for the defendant, together with the remarks upon the

case by J. O. Reeve, M. D., and published in the Cincinnati Lan

cet and Observer, in May, 1860.

Court of Common Pleas of Jllercer County, C/tio,

JANUARY TERM, 1860.

THE STATE OF OHIO v. DAVIS GREEN.

The evidence in this case tends to show that Jane Gray, the

prosecutrix, is a truthful, virtuous girl, robust and healthy, of

i limited education and intelligence, though of good natural sense,

aged seventeen years, on 21st August, 1857; that on the night of

the 23d June, 1857, she lodged in a bed with a daughter of de

fendant about of same age, in the north-east corner room of a

village hotel in Mercer county; that in the adjoining room south,

there lodged a man and his wife, and in the adjoining room west,

with an unfastened door between, there lodged the defendant and

other persons in other beds; that the prosecutrix and her bed

companion retired about ten o’clock P. M., and, after talking a

short time, fell asleep; that during the night, the first thing re

membered by the prosecutrix was, that the defendant had her by

the arms pulling her out of bed; that he said to her he was Dr.

Green, and that he had come to have sexual intercourse with her;

that he placed her in a position with her feet touching the floor

and her weight partially resting on the bed and pillows, and that

in that position he had complete sexual intercourse with her;

that she experienced the pain of rupture of the hymen, but ex
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perienced upon her clitoris a pleasurable sensation from the coi

tion; the act lasted but a few minutes, and upon leaving her the

defendant said to her she must never tell it; that it would not

hurt her; he held his hand upon her mouth, and she felt a rag

between his hand and her mouth; she heard what he said, was

conscious of all that occurred, she tried to speak, but felt so weak

or scared, that she could not, or could not speak loud, and did

not say but a word or two—said “Go away—Oh dear!” she tried

to force him away, but could not; she experienced a ringing sen

sation in the head, felt weak, drowsy and sleepy, but did not

sleep any more that night; she remained in bed until morning,

made no outcry, and told no one of the occurrence until about

last of December, 1857; next morning she felt unwell and pre

sented a sad and gloomy countenance, and for a week or two was

nervous and easily alarmed; the ringing in the head lasted a day

or two; for three or four days she could not sit up for any con

siderable time; the symptoms of weakness lasted two weeks.

That time, 23d June, was the usual period for the return of the

menstrual discharge, and symptoms of it were felt, but no actual

discharge had yet occurred. On the morning of the 24th she

observed a spot like blood on her chemise, the only night-dress

she wore, which she supposed was a slight menstrual discharge.

but that no discharge followed at any time thereafter. She con

ceived and gave birth to a child on the 26th March, 1858. After

retiring to her room on night of 23d June, before going to bed,

her nose bled. She never saw chloroform before, but smelled it

on trial and believes the smell to be like that she experienced on

night of 23d June. She first thought defendant had intercourse

with her twice that night, and had told others so, but, on reflec

tion, was sure that it was only once; she saw him with shirt and

drawers on, but no other clothing; she made an effort twice, with

both hands, to resist him, but could do nothing. She weighed

one hundred and thirty pounds, was in good health and had al

ways enjoyed good health. Did not smell medicine when first

awoke, but did after defendant left her room, in about six min

utes; the effect was unpleasant—can not say painful; her mind

was clear from the time she awoke, and she knew everything.

Her feet were about six inches apart—more than half her weight
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on her feet, the rest thrown back on the upper part of the bed;

the rail of the bedstead came in contact with the middle of her

thighs. She made no effort to awaken the daughter of the de

fendant, though her head was near or touching her; did not hal

loo or call anybody; her hands were not restrained at any time.

Defendant only touched her with one of his hands; is sure that

she remembers everything that occurred accurately.

The defendant is a physician. There was a large amount of

testimony on hoth sides, tending to prove the charge and tending

to disprove it. The daughter of defendant, a highly intelligent

young lady, swears that she slept on the front side of the bed,

was not disturbed in the night and smelled no odor of medicine

of any kind; saw nothing unusual in the appearance of prosecu

trix next morning. The defendant was just recovering from a

long and severe attack of phlegmonous erysipelas, the left hand

very sore, and poulticed, the neck very stiff and sore, and the

right hand also sore and in ulcers. No one about the house

heard any noise or disturbance during the night, after the par

ties had retired. The partitions between the rooms were of

boards, had shrunk so that there were cracks between the boards

one half inch in width—boards were one inch in thickness—had

stood for twenty years; the bed was of ordinary size. -

M. L. Hibberd, J. S. Conklin, J. H. Hart and Joseph Plun

ket, for State.

M. B. Walker, F. C. Le Blond, E. M. Phelps, C. P. Edson

and P. Depuy, for defense.

M. B. Walker, for defense, cited the following authorities:

Dr. Snow on Anaesthetics, pp. 34 to 48, inclusive; I b., 98;

Wharton & Stille's Med. Jurisp., secs. 728 to 733, inclusive,

note j, I b., sec. 443, note q, Dunglison's Physiology, vol. II.,

pp. 368,450, 420, 423, 470, 369, 423, 465, 424, 425 and 427;

Wilson's Anatomy, pp. 548, 550, 361, 366.

The evidence and arguments of counsel being closed, the

court, WM. LAwRENCE, judge, charged the jury, substantially, as

follows:

The indictment charges the defendant with rape upon Jane

Gray, on the 23d June, 1857. The defendant pleads not guilty.

The issue thus made you have been sworn well and truly to try.
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The indictment is drawn upon the 5th Section of the Crimes’

Act of March 7th, 1835, (Swan's R. S., 269, 1 Crimin. 184,)

which provides, “that if any person shall have carnal knowledge

of any other woman or female child than his daughter or sister,

forcibly and against her will, every person so offending shall be

deemed guilty of a rape,” etc.

In this case rape may, therefore, be defined the unlawful car

nal knowledge of a woman other than the daughter or sister of

the accused, forcibly and against her will. The definition is only

important as it may serve to call the attention of the jury to the

facts which must be proved, in order to warrant a verdict of

guilty, which are these: That Jane Gray was not the daughter

or sister of the defendant (Crimes, Sec. 5); that he had carnal

knowledge of her, which requires penetration and emission (Wil

liams v. Ohio, 14th Ohio R. 222); that it was had forcibly; that

it was against her will; that it was thus had in Mercer co., Ohio.

These facts must be established by lawful evidence (the judge

then stated the law—the province of the jury to determine the

facts; that of the court to determine the law; the presumption

of innocence; the law as to reasonable doubts, etc., substantially

as in Robbins v. Ohio, 8th Ohio St. R. 148, 152; and after ex

plaining sufficiently the several facts to be proved, proceeded as

follows): The carnal knowledge must also have been against the

will of Jane Gray. If unlawful sexual intercourse should be

proved, the law does not presume, from that fact alone, that it

was against the will of the female; there must be sufficient evi

dence, by circumstances or otherwise, of that fact. (See State

v. Crow, 10th West. Law Journal, 501.) But if the facts and

circumstances show that the defendant forcibly had carnal knowl

edge of Jane Gray, without her consent to the act, he knowing

that fact, that is sufficient evidence that it was against her will.

(See Wharton's Crim. Law, secs. 1141, 1146, n.; Wharton &

Stille's Med. Jur., secs. 459, 463; Regina v. Camplin, 1 Car. &

K., 746; 1 Denis C. C., 90. If the defendant forcibly had un

lawful sexual intercourse with Jane Gray without her consent,

and the act was commenced and completed by penetration and

emission while she was asleep, unable to know the fact, or before

she was sufficiently awake to enable her will and understanding
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to determine the nature and consequences of the act, and the de

fendant knew these facts, then he is guilty of rape. Wharton &

Stille’s Med. Jur., secs. 440, 443, n. Q; Wharton’s Crim. Law,

secs. 1146, 297, 631, 2159; 1 C. & K., 746; 1 West. Law Month

ly, 333; 3 Gr. Ev., 211; 14 Ohio Rep., 222.

There is, perhaps, but a single published case of alleged rape

effected by means of chloroform—that of Dr. Beale, of Philadel

phia, published in Wharton & Stille’s Medical Jurisp. The de

fendant was pardoned by the‘ governor of Pennsylvania. The

subject of chloroform is very fully discussed in a late valuable

work by Dr. Snow of London on Anaesthetics.

If the defendant administered chloroform to Jane Gray, and

thereby rendered her unconscious—without will——and in that

condition the defendant, knowing it, had carnal knowledge of her

forcibly, then he is guilty of rape. Wharton & Stille’s Med. Jur.,

secs. 458, 459.

Generally, the crime of rape is committed upon females in

the enjoyment of all their faculties. In such cases the inquiry,

whether the crime was against the will of the female, is deter

mined by evidence of acquiescence or resistance; and as the State

is required to prove the absence qf consent, in order to make out

guilty, a prosecution will generally be defeated by evidence of

acquiesce-nee. This must always be so when the prosecutrix is

sufliciently in the enjoyment of her faculties to understand the

nature and judge of the consequences of sexual intercourse, or

when the defect of capacity, which induces acquiescence, is un

known to the accused. If the prosecutrix, having the capacity

to understand the nature and judge of the consequences of sexual

intercourse, and the power to resist by act or word, and neither

such capacity nor power was overcome by force, fear, or chloro

form, her acquiescence in the act would defeat a prosecution for

rape. In such case, any consent thus given, however reluctantly,

even if the judgment and conscience did not approve the act, but

if the will yielded to the influence of sexual desire or other motive,

there can be no rape. In such case, passive submission is evi

dence of acquiescence; and if her conduct was such that the de

fendant might fairly infer that she acquiesced, and he did so infer,

then he is not guilty of rape. If she acquiesced through force,

0
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fear, chloroform or any defect of capacity, but the cause of such

acquiescence was unknown to defendant, he is not guilty of rape.

1 West. Law Monthly, 333. But the mind is composed of vari

ous faculties or powers, each operating and affecting others more

or less remotely. The destruction or suppression of one may

defeat or pervert the capacity of another, and thus the power to

acquire just perceptions or form just conclusions upon some,oor

all subjects, may be impaired or annihilated. This idea is illus

trated in a note to sec. 443 of Wharton & Stille’s Med. Jur., in

relation to certain experiments with chloroform, where it is said:

“In the above observations it may very plainly be seen that the

will no longer exercises its control over the mental operations.

The thoughts run headlong upon their accustomed track, or in

any direction in which they may have been impelled by fortuit

ous impressions made upon the nerves of general or special sen
sation; there is no power to restrain them, and while thendream

is a pleasant one, no desire to do so.” It is the right of every

human being to enjoy all these faculties in the fulness of their

natural vigor. Webster has defined the will to be “that faculty

of the mind by which we determine either to do or forbear an

action; the faculty which is exercised in deciding, among two or

more objects, which we shall embrace or pursue;” and he adds,

“the will is directed or influenced by the judgment, the under

standing or reason/‘compares different objects which operate as

motives; the jmlg-ment determines which is preferable, and the

will decides which to pursue. In other words, we reason with

respect to the value or importance of things; we then judge

which is to be preferred, and we will to take the most valuable.

These are but different operations of the mind, soul, or intellec

tual part of man.” I present these metaphysical views (whether

correct or not the jury will determine) merely to illustrate the

principle of law I am about to state. When the will acquiesces

in coition, there can not, as a general rule, be any rape; but the

acquiescence which defeats a prosecution for rape, is that of a

will so far under the enlightened guidance and control of the

other faculties, that the mind can fairly comprehend the nature.

and judge of the consequences of the act, unless the defect in

capacity is unknown to the accused. If the faculties have been
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to some extent suspended by chloroform, but enough remain to

reasonably comprehend the nature and judge the consequences

of the act, then acquiescence in coition will defeat a prosecution

for rape. But if through the influence of chloroform, either di

rectly upon the will, or the consciousness, or the faculties of the

mind, or the seasual feelings and emotions, (see Wharton & Stille's

Med. Jur., sec. 443, note,) the mental capacity is so benumbed,

suspended or perverted as to be unable reasonably to comprehend

the nature and judge the consequences of coition, and by rea

son of such condition known to the defendant the act is acqui

esced in or consented to, such acquiescence or consent will alone

defeat a prosecution of rape; rape may exist with such acquies

cence thus knowingly obtained.

It is of the utmost importance that you should ascertain

whether chloroform was administered, and if so, whether it de

prived the prosecutrix of mental and physical powers. (The

judge then called the attention of the jury to the evidence tend

ing to prove and disprove the administration of chloroform.)

The jury will find it important to ascertain whether chloroform

could be administered during sleep; whether, if attempted, it

produced the waking state, and, if administered, its effect upon

consciousness, the muscular power, the organs of speech, the

memory, the will faculties, sexual excitement, the capacity of

conception, its tendency to produce anaesthesia and delusion, and

these in all the various stages of its effect upon the mind and

body, both in passing into, during, and in passing out of its

effects.

If it be assumed (and whether it should be is for the jury

to say) that there is evidence tending to show that chloroform

was administered to the prosecutrix while asleep; that sexual

intercourse was had with her; that she was conscious of it and

all the movements attending it; that she could and did hear and

understood words spoken in a low tone; that the intercourse pro

duced upon her clitoris a pleasurable sensation; that this was

preceded by the pain of a ruptured hymen; that she did not

speak; that she felt a desire to resist physically, endeavored to

do so but could not; that the act was followed by pregnancy, and

the birth of a child, in two hundred and seventy-six days; that
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she was a vigorous girl, in her seventeenth year, virtuous, truth

ful, of limited education and intelligence; that the act was at

the proper time for the return of the menstrual period, but

before any actual discharge, it will be important to ascertain

whether there is any stage in the effect of chloroform upon the

human system, when these facts can exist consistently with the

idea that such intercourse could be had without her consent.

In the case of Brown v. Jamison, in the superior court of

Cincinnati, January 18th, 1860, on motion to discharge an at

tachment, the defendant having alleged that chloroform was ad

ministered to her while asleep, whereby she was robbed, Judge

Storer remarked: “In relation to the administration of chloro

form to the defendant and her daughter, the court had consider

ed this branch of the case with the utmost deliberation. The

evidence of the physicians was to the effect that they had never

known of a case in which a person was placed under the influ

ence of chloroform without being woke up, and never heard of

any, except in newspaper reports, and that the influence lasted

only from five to fifteen minutes, unless where the application

was repeated; whereas, in this case, if the operation had com

menced at two o'clock in the morning, the daughter of this lady

must have been under the influence six hours, and defendant her

self about twelve hours. Other narcotics would have produced

these results, and there was no evidence that chloroform had been

used, except from the fact that it was found permeating the at

mosphere. The court were led to the conclusion, and it afforded

as much pain as the contrary result (could they conscientiously

have arrived at it) would have afforded pleasure, that there was

no sufficient evidence that the robbery was committed; they

should, therefore, set the attachment aside.” But the Cincin

nati Gazette of January 21st, referring to the same case, thus

speaks: “Interesting experiments with chloroform.–In a rob

bery case tried before the superior court this week, in relation to

the administration of chloroform to defendant and her daughter,

physicians testified that they had never known of a case in which

a person was placed under the influence of chloroform without

being woke up. With this statement in view, we understand

that Dr. Miller administered chloroform to ten (10) of the in
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mates of the Commercial Hospital, eight of whom remained

under the influence without waking, while the remaining two

confirmed the testimony of the physicians before the court.”

The medical authorities show that the human female is very

susceptible to impregnation for a day, at least, preceding the

menstrual discharge; then she is less so during the discharge,

which usually continues about four days, because the male semen

is liable to be carried off by it; that she is again, after it, very

liable to conception until the ovum is expelled from the uterus

and vagina. The termination of every menstrual period is fol

lowed by the discharge of an ovum generally in five or six days,

which may be detected in the form of a greenish or grayish, tough

mucous globule, about the size of a pea, either on water or by

wearing a bandage. This is generally preceded by a slight watery

discharge and putrient pains, barely perceptible. When the

ovum has passed away, impregnation is impossible until the re

currence of the sensations preceding the menstrual flow, unless

an ovule is detached from the ovaries by some irregularity of na

ture or violence. This proceeds on the idea that fecundation oc

curs by the contact of the female ovum with the male semen;

that every menstrual period detaches an ovum from the ovaries;

that the male semen injected into the female organs of genera

tion during the day preceding the menstrual flow is retained, and

impregnates the ovum afterwards detached, and that the ovum,

in its passage from the ovaries through the Fallopian tubes and

the uterus, may be impregnated at any time before it is finally

discharged. This inquiry may be assisted by ascertaining wheth

er the various powers of the mind and body fade away, under

the influence of chloroform, gradually and co-equally, and return

in like manner, as the influence passes off, or whether some, and

if so, what ones precede in thus fading away and being restored,

and the order thereof, in all the various stages of the influence,

and whether some, and if so, what faculties are retained, and the

extent and capacity of them. In the case which I have assumed,

where the sense of hearing remained, and the sensations of pain

and pleasure were felt in a greater or less degree, these facts

would tend to show that the stage or condition of anaesthesia had

either not been reached or was passed; and if so, it might be
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much more probable that memory would retain its power than

if the facts ran otherwise; and if the capacity to remember ex

isted, statements made by its aid might be reliable. But as fail

ure to resist by word and act, having the capacity to do so, would

be strong, if not suflicient evidence of acquiescence in the coi

tion, it would at once become necessary to determine if the fac

ulties of hearing and feeling could co-exist in a sound body with

out either the capacity to speak or make forcible resistance. If

that be not possible, then due weight should be given to such

consideration in determining whether she acquiesced in the coi

tion. But if the capacity to hear, feel and remember be con

sistent with incapacity to speak or forcibly to resist, then the

evidence of guilt may thereby be enhanced. What may be the

truth, you will determine from the evidence in the case. But if

the prosecutrix had the capacity to hear, feel and remember, and

a capacity to speak and forcibly resist, but the inclination to do

so was lost—the will overcome by the action of chloroform either

operating upon the will-faculty or the judgment and reflective

faculties, (or sexual en1otions,) so that the mind was thereby in

capable of fairly comprehending the nature and consequences of

sexual intercourse——and the defendant, knowing these facts, had

unlawful carnal knowledge of her forcibly, that would be a rape;

and it would be, in such case, wholly immaterial whether the

entire mind was disordered and overthrown, or only such facul

ties thereof as rendered it incapable of having just conceptions

and drawing therefrom correct conclusions in relation to the

alleged rape. Whether the physical and other mental capacities

I have named could operate normally, While faculties of the mind,

as the judgment, the understanding, the reflection and reasoning

faculties, were so deranged or overthrown as to destroy the capa

city to comprehend the nature and consequences of coition, is a

question of fact for the jury to determine upon all the evidence

in the case. But if the prosecutrix had the capacity to hear, feel,

remember, to speak and resist, or in any event, it should not be

presumed that her will was overcome without proof of the fact

beyond a reasonable doubt. If chloroform may produce delusion

in the mind of its subject in any of its stages, you will inquire

if it existed in this case—Whether its existence is consistent with
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the other mental and physical phenomena which you may find

to have existed; and you will give due effect to your conclusions

upon this subject. _

With these principles, as to what facts are necessary to con

stitute rape, the ury will proceed to inquire into the prominent

points of controversy, and ascertain if it is proved that the de

fendant forcibly had unlawful carnal knowledge of Jane Gray,

and if so, was it against her will.

[The judge then read to the jury section 212 of 3d Greenl.

Ev., and section 468 of Wharton & Stille’s Med. Jur., and called

the attention of the jury to the prominent points of evidence

relied upon to prove and disprove the fact of sexual intercourse,

and upon the subject of acquiescence]

Verdict of the jury, Guilty: motion for new trial overruled.

Motion in arrest of judgment continued to next term, by

agreement of counsel.

 

REMARKS.——Tll6 interest which attaches to every case of crime

attempted or committed by means of anaesthetic agents demands

some remarks upon the medico-legal points in the above trial.

So far as we are aware, but one case has been reported of the

commission of_ rape while the female was under the influence of

chloroform. We allude to the celebrated Beale case of Philadel

phia; in that, however, there was no doubt in regard to the inha

lation of the chloroform; it was given for a proper purpose at a

proper time and place, and the question was whether the prose

cutrix really suffered a violation of her chastity or was deceived

by an erotic dream, which anaesthetics are now well known to‘

produce, the impression of which, after awakening, had all the "

vividness of reality. In the present case, on the contrary, there

was no call or excuse for inhalation of chloroform; if given, its

administration must be looked upon as part of the crime itself.

There is an important point, however, in which the two

cases are similar, and one which we have not yet seen examined

in any work on medical jurisprudence. The prosecutrix in each

case distinctly swears that she was conscious of what occurred at

the time the offense was committed, and that she suffered pain,

yet that she was at the same time deprived of the power of mak
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ing any resistance or outcry. The question, therefore, for the

medical jurist to answer is-—Does chloroform produce a condi

tion of the nervous system in which consciousness and sensa

tion are perfect, but volition is abolished? This question did not

assume the first importance in the Beale case, while in the one

under consideration it must be looked upon as the vital point in

the medico-legal aspect of the case.

We do not believe that any one who has had experience in

the administration of chloroform would hesitate in giving a neg

ative reply to this question. When this agent is inhaled, it pro

duces its effects in a gradual-inanner; certain. portions of the

nervous system submit to its influence before others, and the

order is well marked, the functions of the cerebrum being first

abolished, then those of the cerebellum, afterwards those of the

spinal system. Every person who has watched its effects knows

that consciousness is deranged and lost before the stage of ex

citement occurs,—a stage in which there is often a great deal of

muscular exertion, such as struggling, and trying to rise from

the couch or chair, with loud talking, and that this stage must be

passed before the sensibility of the patient is sufficiently abol

ished for the performance of a surgical operation. From What

we know of the effects of chloroform, we do not hesitate to say

that there is no such thing as a patient being deprived by it of

the power of speech and of voluntary motion without sensation

and consciousness being also abolished.

Our opinion is supported by the authority of all writers

upon the subject. Snow, in his work on Anaesthetics, enters very

fully into a consideration of the physiological effects of chloro

form; as several pages are taken up with this description, we

cannot copy it here, but present a brief abstract of the different

“degrees” of the influence, as he gives them:

In the fist degree he includes “all the effects of chloroform

that exist while the patient retains a perfect consciousness of

where he is and what is occurring around him;” in this degree

“there is often a considerable diminution of common sensibility”

-—“in a few cases, the abstraction of a tooth and other minor

operations have been performed without pain, whilst conscious

ness has been retained.”



THE LAW OF RAPE—CHLOROFORM IN RAPE CASES. 305

“In the second degree of narcotism there is no longer cor

rect consciousness. The mental functions are impaired, but not

necessarily suspended.”—“There is generally a considerable

amount of anaesthesia connected with this degree of narcotism.

• • • • • Loss of sensation is indeed sometimes so incomplete in

this degree, especially in children, that the surgeon’s knife may

be used without pain. . . . . Although the patient is generally

silent, he may nevertheless laugh, talk, or sing. . . . . He feels

the inconvenience of the vapor he is inhaling, . . . . and en

deavors to push away the inhaler.”

In the third degree “there are no longer any voluntary emo

tions, “rigidity and spasms of the muscles occur-—the patient

mutters in an almost inarticulate and a perfectly unintelligible

manner,” but “is quite incapable of any perception or conscious

ness of pain.”

In the fourth degree the breathing is stertorous, the pupils

dilated, the muscles completely relaxed, and the patient perfectly

insensible.

In the fifth degree the respiration becomes difficult, feeble

or irregular, and finally ceases, if the inhalation be continued,

and is followed by cessation of the heart’s action and death.

Essentially the same description of the gradual influence of

chloroform, and of the order in which the different parts of the

nervous system are affected, is given by Druitt in the Surgeon’s

Wade Mecum, he says: “It [chloroform] begins by affecting the

mind and consciousness. In its smallest dose it stimulates, then

disturbs, then suspends the mental operations. It next dimin

ishes the power of the nerves in receiving and communicating,

and of the brain in perceiving sensations, whether arising from

causes within the body or without; hence it diminishes or abol

ishes the perception of pain.”

Erichsen, in his Science and Art of Surgery, says: “The

first influence of chloroform appears to be exercised upon the

nervous system. The patient becomes excited and talkative, and

a state of unconsciousness is induced. . . . . As the administra

tion of the chloroform continues, however, complete paralysis of

sense and motion is induced.”

We can adduce far more numerous descriptions of the man
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ner in which ether-produces its effects than of chloroform, and

if it be objected that this was not the agent employed, and can

not, therefore, bear upon the case, it can be shown that ether and

chloroform affect the nervous system in precisely the same order.

Snow makes this statement repeatedly, and quotes from Flourens

a brief description of the action of ether, which, he says, “will

apply equally well to chloroform;” in this description the regu

lar succession and order in which the nervous centres lose their

powers is so distinctly and briefly stated that we quote it entire:

“First, the cerebral lobes lose theirs, viz., the intellect; next,

the cerebellum loses its, viz., the power of regulating locomotion;

thirdly, the spinal marrow loses the principle of sensitiveness

and of motion; the medulla oblongata still retains its functions,

and theanimal continues to live: with loss of power in the me

dulla oblongata, life is lost.”

Again: M. Grerdy tried the effect of ether upon himself,

“ with the object of observing closely its successive phenomena,

and found that, with the exception of the vibratory and benumb

ed sensation which rendered the sense of touch and of pain ob

tuse, and the noise in the ears which dulled the sense of hearing,

his intelligence was clear, his attention active and his will so

firm that he willed to walk, and did walk, in order to observe the

effect upon his locomotion.”

It will be remarked that all agree upon the fact that uncon

sciousness is induced before sensation and motion are abolished.

Let us turn to writers upon medical jurisprudence, to see what

they say upon the subject. We quote first from Wharton and

Stille, section 442, note g: _

“That advanced stage of etherization in which perfect nar

cotism is produced, is, in reference to the present question, of

considerable importance; for if the power of resistance is then

lost, so also is the consciousness of a real motive for it. To be

more explicit, if an outrage be perpetrated upon a woman lying

wholly helpless and unconscious, she cannot be aware of the lib

erties which are being taken with her person, and will not, there

fore, make any opposition to them. She cannot, moreover, af

terwards describe, with elaborate detail, the manner and particu

lars of the assault, and yet have been incapable of withdrawing
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from or repelling it. If her muscles and voice have been par

alyzed, so also has her outward consciousness. Voluntary mus

cular movement is not paralyzed until the state of narcotism is

produced, at which time, however, all outward consciousness is

extinct.”

Without entering into a full consideration of the effects of

anznsthetic agents, the following propositions as to the different

degrees of their influence, are given in the last edition of Beck’s

Medical Jurisprudence.

First, A state of insensibility may be induced, rendering

the person as completely unconscious of the violation of her

chastity at the time as if she was fully narcotized by opium or

any stupefying drug.

Second, She may be rendered partially unconscious, or

thrown into a state in which she has no adequate appreciation of

the outrage, although more or less cognizant to its committal.

Third, The power of opposition, either by words or actions,

may be taken away or impaired, even if the faculties of the mind

are retained sufliciently to understand the intention of the crim

inal party. ‘

It may seem at first, that because this last proposition favors

the existence of a state in which -the power of resistance is abol

ished and yet the patient is aware of what occurs around her, it

can be used in making out the case of the prosecutrix. When

aneesthetics were first introduced into practice we often read of

cases where the patient watched smiling the different steps of an

operation, or talked cheerfully during its progress. Such cases

we have read of, but have never seen; nor are they common, for

Snow saw but one in the whole course of his experience, which

amounted to the administration of chloroform over four thou

sand times and of ether nearly two hundred times; once he saw

a child hold a toy in its hand and look at it attentively while

being cut for stone. There is one very important fact to be con

sidered by those" who would apply this proposition and these cases

to the case before us: it is, that the one says nothing of sensation

remaining as well as consciousness, and in the other we know

that it is abolished from the absence of all expression of suffer

iug, without which the administration of the anaesthetic agent
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would have been a failure. The prosecutrix in this case not only

swears as to events that occurred and words which were spoken,

but swears positively that she suffered pain and experienced

pleasure. As there is not a particle of evidence that the will

cannot be exercised so long as sensation remains, although occa

sionally it may happen that volition is abolished while conscious

ness of external events remains, we cannot believe that the prose

cutrix was deprived by chloroform of the power of making ont
cry or resistance. i

_That mere acquiescence by a person incapable of consent is

no defense to an indictment for assault, is now finally settled.

“But when rape is to be proved,force is an essential ingredient,

and unless the intention was to ravish the woman by force, an

element necessary to constitute this high felony is wanting.

Such intention must be either proved or presumed, from the na

ture of the act.” Wharton Crim. Law, 1874, §1146. It is only

by assuming such intent, that the cases of Beale and Green supra,

can be sustained. As stated above, when narcotics or intoxicat

ing liquids have been administered to her either by the prisoner

or through his collusion, it matters not whether the narcotics

were given merely for the purpose of exciting the female, or with

the deliberate intention of having intercourse while in a state of

insensibility.

The following article upon the subject of chloroform from

the Canada Lancet and republished in the Chicago Medical Jour

nal, August, 1865, may tend to explain the evidence given by

the prosecutrix in some of the cases above cited.

“Chloroform, when administered by inhalation during the

period of menstruation, Dr. Kidd afiirms, may have the effect of

inducing the belief that an assault has been attempted in a crim

inal way, whilst under its influence. Now, although we cannot,

from our own experience, connect with certainty the fact of men

struation with this effect in more than a single instance, we are

cognizant of three well-marked cases of the kind occurring in

this city, and rumor speaks of several others. We were well

acquainted with an elderly gentleman whose wife was so firmly

convinced that a dentist had endeavored to take improper liber

ies with her whilst under the influence of chloroform, that he
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had much difficulty in convincing her that her husband had not

left her side during the whole time. We also knew of a young

girl who, after an important operation, during which this anaes

thetic was administered, positively affirmed that an attempt had

been made upon her chastity by the chief surgeon; and from

which trouble might have arisen had not other surgeons been

- present, and her friends been in the adjoining room during its

performance.

“The third, a case well known to the profession, in which a

respectable woman, whilst menstruating, was put under the in

fluence of chloroform for the abstraction of a tooth, when she

afterwards suffered so strongly from a similar illusion that the

husband being fully persuaded of its truthfulness, caused the

prosecution and imprisonment of the dentist for assault. He was

acquitted of the crime, but received a reprimand from the judge

for having administered an anaesthetic without the presence of

witnesses.

“This case elicited much comment at the time, and has had

the effect ever since of rendering our physicians more than or

dinarily cautious in the employment of chloroform in the ab

sence of the patient’s own friends.”

For a further discussion of this question, see Taylor's Med

ical Jur., pp. 612–625, and authorities there cited. “Sexual

connection, therefore, with a person in an unconscious condition,

is rape. But to support a conviction there should be first, proof

of the corpus delicti, which includes intent to use force. And

secondly, the reality of the unconsciousness must be proved.

Non omnes dormiunt qui clausus et conniventes habent oculos.”

Whart. & S. Med. Jur., (1873,) $242; Wharton’s Crim. Law,

(1874) $1147.

Chief Justice McKEAN, of Utah, in his recent charge to the

grand jury, urged them to look carefully into the institution of

polygamy and to bring some of the most influential polygamists

to the bar of justice; to bear in mind that the doctrine of polyg

amy goes hand in hand with the murderous doctrine of blood

atonement, and to look more particularly after the principals

than the agents.—Albany Law Journal.
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OPINIONS OF ATTORNEY-GENERAL EDSALL,

ON SU B.J E C T S RELAT IV E TO COUNTY A D M IN IST R AT I O N , ETC.

In reply to questions by Jefferson Orr, Esq., State's Attor

ney of Pike county, he states that it is the rights and duties of .

State's Attorneys to prosecute or defend all suits brought by or

against the county, and that the county board have no authority

to deprive him of this authority; nevertheless, the board may if

it sees fit, employ and pay other counsel to assist the State's At

torney in relation to such suits.

In reply to Guy S. Alexander, State's Attorney of Crawford

county, the Attorney-General states that a court may issue a

writ of habeas corpus, ad testifaciandum, upon proper appli

cations, and that such writ, being addressed to the warden of the

penitentiary, and to the sheriff of the county in which the court

is sitting, will suffice to produce the attendance of a convict who

is in the penitentiary, and whose testimony may be required in

a pending suit.

In reply to R. L. Davis, County Clerk of McLean county,

the Attorney-General decides that a justice of the peace may

hold his office for four years, and until his successor is qualified.

If therefore, at the expiration of the regular term of a justice,

his successor does not qualify, the prior incumbent may legally

continue to exercise the duties of the office until a successor is

elected and does qualify.

In reply to the Board of Commissioners of Greene county,

the Attorney-General says, that the compensation of county offi

cers spoken of in section 10, article 10 of the constitution, re

fers to the salary or pay for the personal services of the offieer,

and does not refer to the allowance for clerk hire, which the

county board is also authorized to fix. The compensation must

be fixed by the board and cannot be changed during his term of

office; but the allowance for clerk hire and other expenses may

be. Although the fees collected by the officer may not amount

to the sum fixed as his compensation, the deficiency cannot be

made up from the county treasury, but if the allowance for clerk
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hire, etc., is not met by the fees collected, the deficiency may be

paid from the county treasury.

In reply to James S. Cooper, Sheriff and Collector of Madi

son county, the Attorney-General advises thus: collectors who

have collected the extra 7 per cent of taxes called for by the au

ditor's levy of 1873, under the railroad aid law of 1869, should

retain the same until the legislature make an appropriate dispo

sition of it by law.

This part of the tax was according to the decision of the

supreme court collected without authority of law, and strict jus

tice requires that it should be refunded to tax payers, but it re

quires additional legislation to do this legally. (See Ramsey v.

Hoeger, Ante. p. 112.)

Supreme Court of Iowa.

THE STATE v. MERCER.

(32 Ia., 405.)

INTOXICATING LIQUOR-SOCIAL CLUB-CLERK.

A person who acts as the agent or employee of a social club, to keep and

deal out its liquors to members purchasing and presenting tickets, may be in

dicted and punished for a violation of the prohibitory liquor law, under section

1563 of the revision.

* APPEAL FROM MADISON DISTRICT CourT.

Defendant was indicted under the act for the suppression of

intemperance (Rev. chap. 64) for keeping a nuisance; in estab

lishing, continuing and using a building and place for the pur

pose, and with the intent of owning, keeping and selling intoxi

cating liquors, and in selling such liquors therein. Upon a ver

dict of guilty, he was fined in the sum of $1,000 and now ap

peals to this court.

B. F. Murray and V. G. Holliday, for the defendant.

H. O'Connor, Attorney-General, for the State.

The opinion of the court was delivered by

BECK, J.—1. From the evidence before us it appears that there

existed an organization called, “The Winterset Social Club,” the

object of which was to supply its members with intoxicating
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liquors, to be used as a beverage. The manner in which this

club carried on its operations is not explained, further than that

it is shown that defendant had possession of the liquors used,

and sold tickets to members of the club, which were exchanged

for or given in payment of intoxicating liquors, drank in defend

ant’s house by the members of the club, presenting the tickets.

The liquors were served out to the ticket holders and members

of the club by defendant. Persons became members by signing

their names in some book, (but what were the contents of the

book does not appear,) and by buying tickets.

Upon the trial, defendant offered in evidence the articles of

association of the club under whose name and organization the

enterprise of dealing out intoxicating liquors as a beverage was

carried on. The evidence was not admitted on the ground of its

immateriality. This ruling is the basis of the first error assign

ed by the defendant. '

The articles of association are not in the abridgment of the

record before us. It is therefore not possible for us to deter

mine that they were material and admissible as evidence. But

if we are to consider that they were of the purport as claimed

by defendant’s counsel in their argument, we must conclude that

they were correctly excluded by the district court. They appear,

by the statement of counsel, to have been nothing more than

the foundation of an organization, the object and intent of which

was to evade the law for the suppression of intemperance; a

rather clumsy device, by which the defendant and the members

of the “Social Club” hoped to defeat that law and establish a

place of resort where they could be supplied with intoxicating

liquors for unlawful use.

The fact that, under the arrangement of selling tickets, the

members of the club became the owners of the liquors to the ex

tent of the money paid, does not make the sale of the liquors in

that way lawful. The act of selling the tickets was the sale, in

fact, of the liquors. It is confessed that such sales were for the

purpose of supplying the liquors to the purchasers to be used as

a beverage. Even if defendant did not own the liquors, he

would, nevertheless, be guilty of a violation of the law in keep

ing them.
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Revision, section 1563, is in these words: “No person shall

own or keep, or be in any way concerned, engaged or employed,

in owning or keeping any intoxicating liquors, with the intent

to sell the same in this State, (or to permit the same to be sold

therein,) in violation of the provisions of this act; and any per

son who shall so own or keep, or be concerned or engaged, or

employed, in owning or keeping such liquors, with any such in

tent, shall be guilty of a misdemeanor,” etc., etc.

Section 1559, prohibits the keeping of intoxicating liquors

with intent, on the part of the owner thereof, orany other per

son acting under his authority, to sell the same within the State,

contrary to the provisions of this act. If the liquors did not j

belong to defendant, but to the “club,” they were kept by him

for the purpose of unlawful sale as the agent or employee of the

“club.” The sale~ of the tickets was, -in fact, the sale of the

liquors, which was for the purpose of their unlawful use. The

defendant therefore was guilty of a violation of the law. '

According to counsels statement of the purport of the arti

cles of association, they contemplated an enterprise of the char

acter we have just described, and they would not therefore have

constituted any defense if admitted in evidence. Their exclu

sion was therefore proper.

2. An instruction given by the court to the jury is com

plained of by defendant. It is not presented to us in the ab

stract, we cannot therefore pass upon it.

3. The sufficiency of the evidence to authorize a conviction

is denied, and the judgment is attacked on that ground. We

have stated the purport of the evidence, and are clearly of the

opinion that the acts of defendant were in violation of the law,

and that he was rightfully convicted.

4. It is urged that the punishment is excessive. The fine

of $1,000 imposed, is to the full extent authorized by the law.

We think that no sufficient reason appears to justify us in inter

fering with the judgment of the district court.

The law contemplates that certain cases of violation of the

law in question may arise, which will demand the infliction of a

fine to the extent imposed in this case.

The court below considered this a proper case, for the ex
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treme penalty of the law. It was better prepared to determine

that fact than we can be, and we are required to uphold such de

termination unless it appears unjust, oppressive, or in violation

of the law. It is not made so to appear to us; indeed upon the

record we think the fine was wisely and justly fixed at the ex

treme limit of the law. That the defendant resorted to a device,

craftily planned, and boldly executed for the purpose of violat

ing the law, is most patent. He attempted to make the violation
of the law respectable, by getting up al“ social” organization

that would tend to spread with rapidity the appetite for intoxi

cating liquors, and thus increase the evils of the unlawful traffic

in which he was engaged. »-*'

His crafty and bold attempt to inaugurate a systematic vio

lation of the law—and men who thus act are the most danger

ous to society—we think deserved the severest punishment the

law has provided for the "offense of which he was convicted.

AFFIRMED.

 

Circuit Court of lllcllean County, Illinois.

THE CITY OF BLOOMINGTON 7). THE ILLINOIS CENTRAL RAILROAD

COMPANY, IN Cnsn.

1. The provisions of the Charter of the City of Bloomington. and the 10th

section of the Charter of the Illinois Central Railroad Co., in relation to street

crossings examined and construed.

2. The ordinances of the city requiring'ra.ilroad companies to construct

crossings at the intersection of their roads with the streets in the city, held valid

under the charter of the city passed in 1861 and 1867.

3. A railway company may be required to construct crossings at points

where it has paid for its right of way, and properly constructed its road, where

there was no street at the time; the public afterwards having acquired a right

to construct a street across the line of railway.

4. Whoever cuts through a highway or does any other act for private ben

efit, whereby a bridge or crossing becomes necessary, is bound to build the

same.

5. That under the police power of the State, the City Council of the city of

Bloomington. are authorized to require all existing railroads to construct, and

properly maintain suitable crossings at all street-crossings, where the same in

tersect the defendants line of railway.

\
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I. J. Bloomfield, for the plaintiff.

Williams, Burr cfi (Japan, for the defendant.

Opinion by TIPTON, Circuit Judge: _

This is an action to recover the sum of $634.25, paid by the

city to Patrick J. Carroll, for work done by him, on a contract

with the city in reducing the grade of Chestnut street, in this

city, at the intersection of said street, with the line of defend

ant’s road. It is proved that 'defendant’s line of railway was

constructed in 1852, and that the same was constructed in a

proper manner; and that in September, 1872, such proceedings

were had by the city council of the city of Bloomington, that

Chestnut street was extended to and across the line of defend

.ant’s road, at the point in controversy, that the excavation

was necessary in order to make the approaches to the crossing

accessible, and that the price paid by the city for the same was

reasonable. The liability of the defendant depends upon the

construction of the charters of the defendant and plaintiff, and

the ordinances of the city. The defendant was incorporated by

an act of the legislature, approved Feb. 10tl1, 1851, laws of 1851,

p. 61, which provides that, “said corporation may construct their

said road and branches over and across any stream of water, water

course, road, highway, railroad or canal, which the route of its

road shall intersect; but the corporation shall restore the stream

or water course, road or highway, thus intersected to its former

state, or in a sufiicient manner not to have impaired its useful

ness. Whenever the track of said railroad shall cross a road or

highway, such road or highway may be carried under or over

said track, as may be found most expedient; and in case where

an embankment or cutting shall make a change in the line of

such road or highway, with a view to a more easy ascent or de

scent, the said company may take such additional lands for the

construction of such roads or highways as may be deemed requi

site by said corporation, unless the lands so taken shall be pur

chased or voluntarily given for the purposes aforesaid, compen

sation therefor shall be ascertained in the manner in this act pro

vided, as nearly as may be, and duly made by said corporation

to the owners and persons interested in such lands. The same
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when so taken, or compensation made, to become a part of such

intersecting road or highway, in such manner and by such ten

ure, as the adjacent parts of the same highway may be held for

highway purposes.” § 10 of charter. Among the powers con

ferred upon the city council of the city of Bloomington, by the

charter of 1861, section 32 provides, that, “in addition to the

powers heretofore mentioned, the city council shall have power

by ordinance, * * * to direct and control the laying and

construction of railroads, bridges, turnouts, switches, in the

streets and alleys, and the location of depot grounds, within

the city. To require railroad companies to keep in repair,

and to light the streets and alleys through which their tracks

may run; and construct and keep in repair and unobstructed

suitable crossings at the intersections of their road with the

streets, \ alleys, ditches,-;seWers and culverts.” The charter

of the city passed in -1867, provides that: “The city council

shall have power by ordinance to direct what streets and alleys

in said city may be taken for laying and using for railroad

track or tracks; to require railroad companies to keep in repair,

and to light the streets and alleys through which their tracks

may run, (this provision does not apply to horse railways), and

construct, and keep in repair and unobstructed, suitable cross

ings at the intersections of their roads with the streets, alleys,

ditches, sewers and culverts.”

On the 8th day of March, 1872, the city council passed the

following ordinance:

SEO. 1. That all railroad companies whose track or tracks, enter or pass

through the corporate limits of the city of Bloomington, shall construct, erect,

build, and keep and maintain, good, safe and sufficient culverts, crossings and

bridges, with good and easy approaches thereto. on all public alleys, streets and

highways, within the corporate limits of said city.

SEO. 2. If any railroad company shall neglect, or refuse to comply with

the provisions of section 1, of this ordinance, it shall be the duty of the street

commissioner to give such company notice in writing of the repair, construction

or maintainance which is needed. on any culvert, crossing or bridges, at the in

tersection of such railroad with any alley, street or highway. which is now

open or may be hereafter opened within the corporate limits of the city of

Bloomington. '

Sac. Any railroad company neglecting or refusing to comply with sec

tion one of this ordinance, after a twenty days written notice so to do, shall be
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subject to a fine of not less than five dollars nor more than one hundred dollars,

for every day they shall neglect or refuse to comply with the same.

This ordinance was aftewards amended as follows:

“That in case any railroad company after being notified as provided in '

section (2) two and (3) three of an ordinance of the city of Bloomington, ap

proved March 8th. A. D. 1872, shall neglect or refuse to construct or repair (as

the case may be) the crossing mentioned in said notice according to the provi

-sion of section ( 1) one of said ordinance, then it shall be lawful for the city to

construct or repair the same, and it shall be entitled to recover by any proper

action from such railroad company, the value of the labor a.nd materials by it

expended, in construction or repairing (as the case may be) such crossing, to

gether with interest thereon, at the rate of ten per cent. per annum, from the

date of the completion of the work.”

The only question made by this record is: After the rail

way company had acquired and paid for its right of way, and

properly constructed its road at a point where there was at the

time no public street or highway, and -the public afterwards ac

quire a right to construct a street or highway across the railroad,

can the railroad company be compelled to make such crossing.

It is insisted by the counsel for the defendant that a proper

construction of the charters of plaintiff and defendant, and the

ordinances in evidence, is that the city is only authorized to com

pel railroad companies to construct and maintain suitable cross

ings at places where such railroads may cross an existing high

Way or street, and that if they are to be construed as requiring

more, they are so far repugnant to the constitution of the United

States. It is conceded that whoever cuts through a highway, or

does any other act for a private benefit, whereby a bridge or

crossing becomes necessary, is bound to build and maintain the

same, and this proposition is fully sustained by authority. See

5 Burrows, 2594; Rem v. Inhabitants of Lindsay, 14 East. 317;

Rem v. Kemison, 3 Maule & Selwyn, 526; Heacoelc v. Sherman,

14 Wend. 60; Dygert v. Schenelc, 23 Wend. 446; Regina v. Isle

of Ely, 69; English Com. Law R. 826; The People on the rela

tion of the City of Bloominyton v. Chicago and Alton Rail

/road 00., Supreme Court Ill.,Jan. term, 1873; same case Jan. term,

1874; but these cases have no direct application to this case.

The provision of the charter of the defendant, above cited,

is but confirmatory of the principles announced in the above

cases, and was not intended to apply to cases where the
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highway is located after the construction of the railroad.

St. Louis, Jacksonville and Chicago Railroad Company a/ml

The Chicago and Alton Railroad Company v. The Spring

“ field and lVorth-western Railroad Company. Chicago Legal

News, vol. 6, page 143; for the reason that the highway in con

troversy was located after the construction of the railroad.

That the provisions of the city charter and the ordinances of

the city in evidence are broad enough, and were intended to

apply to cases like the present, cannot I think, well be doubted;

and, if this construction be the correct one, there are new bur

dens imposed upon existing railroads within the city. And

it has been held, that the legislature cannot impose new bur

dens on a corporation where the right to do so is not retained

in the charter. Commonwealth v. Penn. Canal Co., 66 Pa. St.

41; (5 Am. B. 329;) Washington Bridge Co. v. The State, 18

Conn. 53; City (fE'rie v. Erie Canal Co., 9 P. F. Smith, 174.

But the principles announced in these cases necessarily require

some qualification, at least in this State. See G. cf: C. U. R.

Co. v. Appleby, 28 Ill. 289; 25 Ill. 142. Upon the authorities,

it is clear to my mind, that the charter of the city and the

ordinances in evidence cannot be sustained, unless within

the police -power of the State; to require the existing rail

roads to make suitable crossings and approaches thereto, upon

all existing and prospective highways. And in order to deter

mine this question, it is necessary to examine the cases falling"

within such power, and by parity of reason determine the case

at bar. Dillon on municipal corporations, p. 136, says: “Laws

and ordinances relating to the comfort, health, convenience, good

order and general welfare of the inhabitants, are comprehensively

styled, ‘Police Laws or Regulations.’ * * * These regulations

rest upon the maxim salus popult suprema est lea. * * *~ It is

11ot a taking of private property for public use, but a salutary

restraint on a noxious use by the owner, contrary to the maxim,

sic utere tuo at alien/am non leadas.” This police power has

been sustained in numerous instances in placing burdens and re

strictions upon individuals and corporations. In requiring them

to build sidewalks in front of their lots; to build party walls;

to build partition fences. Restraining the erection of wooden
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buildings; in preventing the importation of Texas and Chero

kee cattle; in controlling the burial of the dead. The Town of

Lakeview v. The Rose Hill Cemetery Co., 6 Chicago Legal

News; and in controlling the manufacturing of offal, &c., into

fertilizing material. See the case of the Chicago Fertilizing Co.

Restraining the building of a wharf in a stream beyond a certain

line, though it did not interfere with navigation. And existing

railroads have been required to fence their track. O. c6 M. R. R.

Co. v. McClelland, 25 Ill., 142; and to ring a bell, G. & C. U.

R. Co. v. Loomis, 13 Ill., 549; G. & C. U. R. Co. v. Appleby,

28 Ill., 289. To construct cattle guards at crossings, Thorpe v.

R. & B. R'y Co., 27 Vermont, 140. Regulating the speed of

trains in cities, towns and villages. Toledo, Peoria and War

saw Railway Co. v. Deacon, 63 Ills. 91. In this case the court

say: “The State has reserved to itself the power to enact all po

lice laws necessary and proper to secure and protect the life and

property of the citizen. Prominent among the rights reserved,

and which must inhere in the State, is the power to regulate the

approaches to and the crossing of public highways, and the pas

sage through cities and villages, where life and property are con

stantly in imminent danger by the rapid and fearful speed of

railway trains. The exercise of these franchises by corporations,

must yield to the public exigencies and safety of the commu

nity.” Affirming 25 Ill., 140, and 13 Ill., 548. In the case of

P., Ft. W. d: C. Ry Co. v. Metheven, the supreme court of

Ohio, 21 Ohio St. 590, in speaking of the statute of that State,

of March 25, 1859, requiring that every railroad company within

two years after the passage of the act, to construct and maintain

good and sufficient fences, and also to make and maintain a suf

ficient number of suitable crossings for the accommodation of

the public, say: “That this statute was intended as a police regu

lation for the protection of life and property, is not doubted.”

In the case of English v. New Haven and Northampton Rail

road Co., 32 Conn. 240, would seem to sustain the same doctrine.

In this case the defendant was authorized to build a railroad into

New Haven, which they did to the satisfaction of the city coun

cil, and afterwards the legislature passed the following law:

“Said court of common council shall have supervision over all
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bridges crossing railroads in said city, and may from time to

time order the widening or repairing of said bridges, i11 such

manner and within such times as in their judgment may re

quire.” And afterwards the city council passed an ordinance

requiring the railroad company to widen a bridge on Temple

street, which they refused to do, because as claimed, the law was

unconstitutional, as impairing the obligation of contracts, and

taking private property without just compensation. But the

court, per Butler, J., say: “We a1'e all satisfied that the claim of

the defendant is not well founded. First, Because the act did not

contemplate any thing which could impair any obligation of that

contract, or deprive the defendant of the full enjoyment of any

chartered privilege, or take their property for public use, within

the meaning of either constitutional limitation.”

Redfield, in his work on Railways, vol. 2, p. 444, in speak

ing of this case andithe statute says: “But it seems to us, upon

general grounds, that the statute in question was nothing more

than the exercise of ordinary legislative powers i11 maintaining

the police of the State.” In the case of Ncw Albany Northewi

Railroad Company v. Browncll et. als., 24 New York, 345, it

was held, that under the statute of that State authorizing the

construction of highways across railroad tracks without compen

sation does not violate the constitutional provisions against tak

ing private property for public use, or impairing the obligations

of contracts, and that the title which a railroad corporation ac

quires to its track is qualified as being taken for public use, and

subject to the exercise, by the legislature of all the powers to

which the franchises of the corporation are subject. It cannot

be said, I think, that the provision in the charter of the city

above cited, were passed hastily, for the reason that the legis

lature of 1869, Laws of 1869, p. 312, § 1, provides “that

hereafter all the railroad road-crossings of the public highways

of this State, outside of the corporate limits of the cities and

villages, the several railroad companies of this State, shall erect,

construct and maintain the same, and the approaches thereto

within their respective rights of Way, so that at all times they

shall be safe as to the lives of persons and property.” This act

was amended by making the same to apply also to all streets.
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See § 46, Hurd's Stat. p. 609; and this legislation would seem

to have met the approval of our supreme court, see C., B. & Q.

R. R. Co. v. Payne, 59 Ill., 534; and The People ec. rel. City

of Bloomington v. C. dé A. R. R. Co. supra.

It is clear to my mind upon a full review of the authori

ties that it was the duty of the defendant to make the crossing,

public safety requires this, and such requirement brings the case

within the police power of the State. See also, St. L., J. & C.

R. W. Co. and C. & A. R. R. Co. v. The Springfield & N. W.

R. R. Co., 6 Legal News, 143, may be regarded as confirming this

doctrine. -

It being the duty of the defendant to make the crossing, it

was its duty to make the approaches thereto. Tolland v. Wel

lington, 26 Com., 575; North Staffordshire Railway Co.v. Dale,

8 Ellis & Blackburn, 835; Rev v. Inhabitants of West Riding,

of the County of York, 8 East. 278; State v. Gorham, 37 Maine,

451; Board dic. v. Strader, 3 Harrison, N. J., 108. And the

defendant not having complied with this requirement of the law

(which at this time applies to both streets and highways) the

city, under the ordinances in evidence might cause the same to

be constructed, and sue for and recover the same. State v. Gor

ham, 37 Maine, 437.

JUDGMENT ACCORDINGLY.

Court of Appeals of A entucky.

ABSTRACT.

DUNN v. BRADLEY, GARRARD CO.

DUTY OF ATTORNEYS AT LAW IN ADVISING CLIENTS.

LINDSAY, J.—This was a suit by an attorney against his cli

ent for fees, one item of the account was in the words: “Legal

advice to place your property beyond the control of your cred

itors, $300.” The proof shows that the advice, as charged, was

to enable the client to convey fraudulently, his property beyond

the reach of his creditors.

Held–That an attorney is in one sense an officer of the

court, and owes a duty to it and to the law, as well as to the
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client. He violates this duty in advising or instructing those

applying to him for counsel or instruction to attempt a dishon

est evasion of the law.

His official oath binds him to discharge the duties of his

office “according to law.”

Fidelity to the client neither requires nor excuses advice

leading to a violation of the law, nor the commission of an act

or acts, involving moral turpitude. When such advice is given,

or when the client is instructed as to the means by which his

creditors may be defrauded, the attorney is not discharging the

duties of his office “according to law,” but in direct violation of

it, and a promise upon the part of the client to pay for such ad

vice will not be implied, nor will an express contract to pay for

it be enforced.

Supreme Court of Illinois.

TOLEDO, WABASH AND WESTERN R. R. Co. v. T. J. REYNOLDS, FoR

THE USE OF L. MARX, Error to Washington County. -

1. Process of garnishment may issue upon judgments in the circuit

court to any county in the State.

2. That the filing of a plea in a proceeding in garnishment by the garni

shee to the jurisdiction of the court, is not a full appearance. It is therefore,

Held, to be error, to render final judgment on sustaining a demurrer to a plea

to the jurisdiction.

3. The judgment in such case should be a conditional one, as upon default

and a sci. fa. should be ordered returnable to the next term of the court to show

cause why the judgment should not be made absolute.

O. T. Reeves, for the plaintiff in error.

P. E. Hosmer, for the defendant in error.

The opinion of the court was delivered by

Scott, J.—In 1872, L. Marx recovered a judgment in the

circuit court of Washington county, against Reynolds, on which

execution was issued and returned, no property found, Marx then

sued out a garnishee process against the railroad company, which

was served on its agent in McLean county. A plea to the juris

diction of the court was filed to which the court sustained a de
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murrer. The plaintiff in error having elected to stand by its

plea, the court rendered final judgment against it for the amount

of the judgment in favor of Marx against Reynolds. It is

insisted that a proceeding in garnishment is an original suit,

and hence it is claimed it was not lawful to serve the garnishee

process upon an agent of the company out of the county Where

the original suit was pending. The statute under which these

proceedings were had seems to authorize the judgment creditor

to have process directed to any county where any person may

reside who may have money or effects in his possession belong

ing to the judgment debtor. The statutory provisions are very

broad and liberal. It is declared that it shall be lawful for the

court or justice of the peace before whom the original judgment

had been rendered to cause any person or persons supposed to

be indebted to, or to have any effects or estate of the defendant,

to be summoned forthwith to appear “before said court or jus

tice of the peace, as garnishee or garnishees.” R. S. 1845, sec.

ss, p. 307.

The remedy given by the statute is not limited, any person

whether resident or not of the county invvh-ich the original judg

ment is rendered, may be summoned as a garnishee. It is not

material therefore, to determine Whether a proceeding in gar

nishment is to be regarded as an original suit, or a proceeding

in the nature of execution of the original judgment. In either

view, a court of general jurisdiction by virtue of the statute

giving the remedy, may send its process to any county in the

State, where the garnishee may be found. There is no difference

between natural persons or corporations in this regard. Either

may be summoned as garnishee. It is true, that a justice of the

peace can not send process beyond the territorial jurisdiction of

such a court as defined by the statute. The judgment in this

case was obtained in the circuit court, and no reason is perceived

why it could not send process of this character to any county in

this State.

The fact the garnishee is to be summoned to appear before

the court which rendered the original judgment, excludes the

idea that the proceeding can be commenced in any other. county.

Any other construction would defeat the intention of the legis
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lature in the passage of the act. Manifestly it was the inten

tion to give a remedy in exactly such cases as this, to facilitate

the collection of debts.

The second error, however, is well assigned, the filing of the

plea to the jurisdiction, was not a full appearance on the part of

the company. Hence, it was error to render final judgment on

sustaining the demurrer to the plea, to the jurisdiction of the

court. The judgment should have been a conditional one, as

upon default, and a scieri facias should have been ordered, re

turnable to the next term of the court, to show cause why the

judgment should not be made absolute. R. S. 1845, sec. 16,

p. 67.

For the error indicated, the judgment must be reversed and

the cause remanded.

REVERSED AND REMANDED.

Supreme Court of Illinois.

THOMAS COATES v. THE PEOPLE, &c.

1. The indictment in this case, charges that the three persons named, with

a stick of wood which each severally had, and held in their several right hands.

inflicted the mortal wound causing death. The grounds of the objection to the

indictment is that the act is physically impossible. Held, that there is no phy

sical impossibility in the act charged, however improbable it may be.

2. That the plea of guilty admits that the act was committed in the man

ner charged in the indictment.

3. The statute in relation to accessories, at or before the fact construed.

and held, that all accessories at or before the fact are principals, and to be pun

ished according, and must be indicted as principals and not otherwise.

4. That it might be advisable to describe the circumstances of the offense

as they actually occurred, but this is not indispensable.

5. Under this indictment, proof that either one of the defendants struck

the fatal blow with the weapon described, and that the others were accessory,

at or before the fact, would be sufficient to sustain a conviction of all of them

as principals, and that there would be no variance between the proof and the

allegation in the indictment affirming. Baxter v. The People, 3 Gill. 368.

6. In all cases where a person shall be convicted of manslaughter, the

statute expressly empowers the jury to fix the time the person convicted shall

be confined in the penitentiary; which may be for natural life, or for any num

ber of years to be designated in the verdict, and that the court on a plea of
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guilty, has the power to sentence the defendant for life or any number of years

to be designated in its judgement.

Van Buren Denslow, Counsel for plaintiff in error.

James A. Edsall, Attorney-General for the people.

The opinion of the court was delivered by

Scott, J.—The plaintiff in error and two others, were in

dicted for murder. A motion to quash the indictment was over

ruled. Afterwards he entered a plea of guilty of manslaughter,

and the court sentenced him to the penitentiary for the period

of ten years.

The first point made is, the indictment is void for ambigui

ty. It charges that the three persons named with a stick of

wood which each severally had and held in their several right

hands, inflicted the mortal wound causing death. The ground

of the objection is that the act is physically impossible. We

cannot concur in this view. There is no physical impossibility

in the act charged, however improbable it may be. What is to

prevent all three of the persons accused having hold of the same

stick with their several right hands at the instant the fatal blow

was inflicted. The plea filed admits it was done in the manner

charged, and there is nothing in the nature of the act that com

pels us to hold a mortal wound cannot be struck by three per

sons in that way.

But there is another view that is conclusive of the objection

urged. Our statute makes all accessories at or before the fact

principals, and provides they shall be punished accordingly.

They must be indicted as principals and not otherwise. It might

be advisable as was said in Bacter v. The People, 3 Gilm. 368,

to describe the circumstances of the offense as they actually oc

curred, but this is not indispensable. As in the case at bar, proof

that either one struck the fatal blow with the weapon described,

and that the others were accessory at the fact, would be sufficient

to sustain a conviction of all of them as principals. There would

be no variance in such a case between the proofs and the allega

tions in the indictment. This is the construction given to the

statute in Bacter v. The People, and we see no reason to depart

from it.



326 COATES 11. THE PEOPLE. &c.

The remaining point is, as to the jurisdiction of the court,

to pronounce sentence upon the accused for a longer period than

eight years imprisonment, on a plea of guilty of manslaughter.

In all cases where a person shall be convicted of man

slaughter, the statute expressly empowers the jury to fix the

time the party found guilty shall be confined in the penitentiary,

which may be for natural life, or for any number of years, to be

designated in the verdict. Laws 1859, section 1, p. 125.

It is denied the court upon plea of guilty entered, possesses

a like power with the jury in such cases. We think it has, in

Muller v. The People, 31 Ill., 444, it was declared, that so far as

the first section of- the act of 1859, provided a different punish
mentl for a person found guilty of manslaughter, it was repug

nant to the 29th section of the act of 1845, and to that extent,

the latter was repealed by the former act.

It is insisted, however, the authority given by the act of

1859, to fix the punishment for the crime of manslaughter for a

period greater than eight years imprisonment, is to the jury,

and not the court. If the position assumed was tenable, the act

of 1845 having been repealed, there would be no power in the

court, on a plea of guilty of manslaughter, to pronounce any

sentence upon the accused; such is not the law. By the 183d

section of the Criminal Code, (Rev. Stat of 1874, p. 410, § 424,)

the court on a “plea of guilty,” has the same power in all

cases as the jury, and may “proceed to render judgment and ex

ecution thereon,” as if the party “has been found guilty by a

jury.”

It was so ruled in Hamilton et. al. v. The People, (Jan.

term, 1874,) and thatdecision must control this.

No error appearing in the record, the judgment must be

affirmed.

JUDGMENT AFFIRMED.

It is held by the supreme court of put “their hands" into his pocket.

Massachusetts, that an indictment may be sustained by proof that all

against three persons jointly, for an three were participating in the act.

attempt to commit larceny from the though only one of them put his hand

person of the fourth, which charges into the pocket. Conmwnrrealth 1‘.

that the three with felonious intent, For-time, 105 Mass. R.. 592.
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Supreme Court of Illinois.

PETER ROBERTSON v. WILLIAM R. JONES et. als., Appeal from

Madison.

This was an action of trespass to recover for the value of coal taken from

plaintiffjs land. and the only question made is, as to the measure of damages.

Held, that in trespass. the measure of damages is the value of the coal after it

is dug on the land. or the value of the coal at the mouth of the pit. less the

cost of conveying it after dug, from the mine to the mouth of the pit.

The opinion of the court was delivered by ”

CRAIG, J.—This was an action of trespass, brought by ap

pellant, in the circuit court of Madison county, against appel

lees, to recover damages for coal taken from the mines of appel
lant. I

It was conceded upon the trial, that appellees had dug and

taken from the mine of appellant, seventeen thousand seven hun

dred bushels of coal, and the only question presented by this

record is as to the correct measure of damages for the coal

taken. ‘

The circuit court on the admissionof evidence held, that

appellant was only entitled to recover the value of the coal in

the mine before it was taken out, and at the request _of appellees

instructed the jury as follows:

“The court instructs the jury, that if they find for plaintiff,

the measure of damages will be the value of coal taken in the

ground as shown by the testimony.” '

It is said by Kent, in volume 2, p. 362: “It was a principle

settled as early as the time of the years books, that whatever

alteration of form any property had undergone, the owner might

seize it in its new shape and be entitled to the ownership of it

in its state of improvement, if he could prove the identity of

the original materials; as if leather be made into shoes, or cloth

into a coat, or a tree be squared into timber.”

In Bells and Church v. Lee, 5 Johns. 348, it was held, that

where one person entered upon the land of another, a11d cut

down trees, and sawed and split them into shingles and carried

them away, the conversion of the timber into shingles did not

change the right of property.
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In case of Davis v. Easely, 13 Ill., 198. It was held by

this court: if one enter upon the land of another, cut down trees

and convert them into boards, the owner of the trees can main
tain replevin for the boards. I

This proceeds upon the principle that the owner of property

wrongfully taken may pursue and recover it by any appropriate

action, so long as it can be identified.

From these authorities it follows, that had appellants insti

tuted an action of replevin when the coal had been dug and

placed on the bank, he could have obtained the coal, or had the

coal been demanded at any time, after it was taken from the

bank, and while in possession of appellees, appellant could have

in an action of trover recovered the value of the coal in its then

condition, at the time demand was made and the property con

verted, in either event appellees would have obtained nothing

for digging the coal or other expenses connected therewith.

This, however, is an action of trespass, no demand was ever

made for the coal, or action brought to recover the specific prop

erty.

Upon principle, what should‘ be the proper measure of ap

pellant’s damages? When the coal was dug from the bed, it be

came and was converted by appellees from its original condition

into a chattel. The moment it was severed from the freehold, a

right of action then existed in favor of appellant, if he could

maintain replevin, and recover the coal severed from the land;

and upon this there can be no doubt; upon the same principle,

in an action of trespass he has the right to recover the value of

the coal after it is on the bank, or he could recover the value of

the coal at the mouth of the pit, less the cost of conveying it

after dug from the mine to the mouth of the pit.

This rule is founded on justice, and seems to be sustained

by the authorities.

In Martha v. Porter, 2 Mees. &Wels., Lord Abbinger said:

“It may seem a hardship that the plaintiff should have this

extra profit of the coal, but still the rule of law must prevail.”

* In Hilliard on Torts. pp. 419-420, the rule as" declared by

the author is: “in trespass for severing and carrying coal from

the plaintiff ’s mine; the proper measure of damages in respect
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1

to the coal taken, is its value as soon as it existed as a chattel,

that is as soon as severed.”

See also, Martin v. Porter, 5 M. & W. 353.

From these views it follows that the rulings of the circuit

court in the admission of evidence, and in the instruction given

for appellees, was contrary to the doctrine here announced; and

was error, for which the judgment will be reversed and the cause

remanded.

Bainbridge on Mining, page V444,

American edition, says: “There is no

more fertile cause of annoyance to min

ing owners than the working out of

bounds. For it is a serious trespass in

itself, often involving much loss of

property; but it may occasion irreme

diable disasters to mining works. The

premature bursting of barriers may oc

casion the most fatal effects. both to

property and to life. For this a. very

inadequate remedy is provided. The

remedy at law, is an action of tres

pass. The measure of damages in

such cases is the full value of the min

erals as soon as they are severed from

the freehold. if they have been brought

to the day and disposed of, the amount

may be estimated by deducting the

costs of transit from the place of work

ing, from the value at the mouth of the

pit or level. This does not preclude

any other mode of fixing the a-mount

according to the above rule. But no

deduction can be made for the costs of

working, nor for the dues -of the les

sors.” In the case of Mag/e et. als. v.

Tappan et. als., 23 California, 306, it

was held, that where a trespass is com

mitted by entering upon and taking

away the gold bearing earth from a

mining claim. and the same is not done

wilfully or with a malicious intent,

and the action is brought for an injury

to the land itself. the true measure of

damages is the value of the gold bear

REVERSED AND REMANDED.

ing earth at the time it is separated

from the surrounding soil and becomes

a chattel, a-nd that in estimating the

damages, the expense of separating

the earth from the gold, after it is

moved to the place of washing, is to

be deducted from the value of the

gold. ‘

If, however, a demand is made for

the possession of the gold after it is

separated from the earth, and an ac

tion is then brought for a conversion

of the chattel, the measure of dama

ges would be the value of the gold de

tained. From this case and the prin

cipal case, it would seem that where

the action is trespass, and brought for

an injury to the land itself, the true

measure of damages would be as

stated in the principal case. But it is

equally clear from the authorities, that

if a demand is ma/de for the possession

of the coal, while in the possession of

the party at the mouth of the pit, and

the demand should be refused, that

then an act-ion of trover can be main

tained, and the measure of damages

would be the value of the coal at the

mouth of the pit, at the time of the

demand and refusal.

When the action is brought for an

injury to the land itself, then as stated

by Mr. Bainbridge, in his work above

cited. the action must be trespass; but

when the action is to recover the value

of the chattel, the action should be
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trover; or if the party could identify

the coal, he might maintain replevin.

See also, Goller v. Pelt, 20 Cal. 481;

Coleman's Appeal, 62 Penn. St., 252–

278; Bennett v. Thompson, 13 Iredell

(Law), 146; Lykens dé Co. v. Dock, 26

Penn. Stat. 232; Fisher v. Pimbley,

11 East. 188.

The mining interest in the north

west is just beginning to be developed,

the note of authorities, for the reason

that the question involved is a prac

tical one, not only in this State but

throughout the country. It is very im

portant that parties interested in the

great mining interests of this country

should know their rights, as settled by

the courts; and it is equally important

that the adjoining land owner should

understand his rights.

and we publish the principal case, and

Supreme Court of Pennsylvania.

FREDERICK ALTWATER. v. F. WOODS AND MARY D. HIS WIFE.

ADIoINING ownERs of LAND-DUTY or suppoRT.

Error to district court of Alleghany county. Case.

Action to recover for damages to a lot and buildings there

on, belonging to Mary D. Woods, occasioned by digging away

the soil of the adjoining lot.

Altwater and Mary D. Woods were owners of adjoining lots

in the city of Alleghany, which were several feet above the grade

of the street on which they fronted. The defendant, Altwater,

undertook to reduce his lot to the grade of the street, and in

doing so, he commenced his excavations four feet from plaintiff’s

line, sloping out to ten feet at the bottom. -

Notwithstanding this, the soil of plaintiff’s lot fell into the

excavation, carrying down the fence, some shrubbery, and a

chicken house. The defendant contended, that if he used due

care in grading his lot, he is not liable for plaintiff's injury, and

asked the court to submit that question to the jury. This the

court refused, and charged the jury that if the injury was occa

sioned by the defendant’s excavations, he is liable, whether the

work was done with due skill and care or not.

Verdict and judgment for plaintiff.

Burton and Whitesell, for plaintiff in error, cited—7 Watts,

476; 8 W. & S. 40; Pitts. Reports, 127; 8 B. Mon. 453; 12

Mass. 220; 17 Johns. 92; 8 Johns. 421; 3 M. & W. 220; 12
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Watts' 342; 12 Wend. 309; 13 Watts, 261; 9 B. & C. 725; 6

Benj. (N.C.) 1; Com. Dig. Action in Case of Nuisance, 6; 2

Roll's Ab. Trespass, 1 pl. 1; 3 B. & Ad. 871; 17 Johns. 92; 4

Paige, 169; 1 Ad & E. 493.

J. A. E.'mory and W. D. Moore, for defendant in error.

Oct. 19, 1874. Judgment affirmed. Per Curian.— Week

// Wotes of Cases. -

Supreme Court of Michigan.

F.I.R. E.

Mortgage—When Statements in Application not true–Ef.

..fect of Advertising Property for Sale.—The plaintiff made ap

plication for insurance, and told the agent of the company that

the encumbrance on the property was a mortgage of near $5,300,

and said nothing about the accrued interest, and the mortgage

was for $325 more, and the agent filled out the application, stat

ing the mortgage to be for that amount. Held, that this was

not such a misrepresentation as would make the policy void.

That this is not a case of waiver. The plaintiff simply ac

cepted such papers as had been prepared for him by the agent,

after giving all the necessary information to enable them to be

drawn as they should be. The court has several times held that

a company which has thus acted, with a full notice of the facts

and received a party's money, under circumstances leading him

to suppose he was receiving in consideration thereof a valid con

tract of indemnity, must be held estopped from repudiating the

contract afterwards. That when insurance is taken upon mort

gaged property, and the insurer is notified of the mortgage, and

of course understands, proceeding may at any time be taken to

foreclose it, and when the mortgage is overdue when the insur

ance is taken, it would be an unjust construction to hold that by

the mere commencement of foreclosure proceedings the policy

would be an unjust construction to hold that by the mere com

mencement of foreclosure proceedings the policy would be an

nulled. This condition refers to proceedings “had, commenced
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or taken for a sale,” and applying it to the foreclosure of a mort

gage by advertisement, the words seemed to be satisfied by con

fining them to actual offer of the premises for sale, at the time

specified in the notice. State Insurance Co. v. Wm. W. Lewis.

– Western Ins. Review.

Supreme Court of Pennsylvania.

KERR, Adm'r. v. SHRADER.

VENDOR AND VENDEE oF CHATTEL-AUCTION SALE-ENTIRE CONTRACT

WARRANTY-MEASURE OF DAMAGES-RE-SALE-PRACTICE.

Error to district court of Allegheny county.

At an adminstrator's sale held by Kerr, Shrader purchased

a mare and a horse, they having been put up separately, and

knocked down to him on separate bids. Discovering afterwards

that the horse was unsound, he refused to receive him, but offer

ed to receive and pay for the mare; but Kerr refused to deliver

one unless he would receive and pay for both, and, Shrader per

sisting in his refusal, they were, after due notice, again put up

and sold for less than the amount of his bid. -

This action was brought to recover the loss on the re-sale

and expense of keeping the animals in the mean time.

The court charged that the sale of the horse and mare to

defendant constituted but one contract, and plaintiff was not

bound to deliver one without the other (1st and 6th assign

ments); that, in the absence of an express warranty, representa

tions of soundness made by the plaintiff at the sale constituted

no defense, unless they found that he fraudulently concealed de

fects known to him, which could not be discovered by the exer

cise of ordinary care and caution (2d, 3d, and 5th assignments);

and that if plaintiff used due and proper care as to time and

manner of second sale, the true measure of damages was the

difference between defendant's bid and the amount realized at

the second sale, together with cost of keeping and other inci

dental expenses (4th assignment.)

Verdict for plaintiff, and judgment thereon.
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Marshall and Patterson, for plaintiff, cited—on 1st and 6th

assignments—Hilliard on Sales, (2d ed.), 184; Story on Sales,

238, 598; Emerson v. Hales, 2 Taunton, 68; 1 Starkie, .345;

James v. Shore, 4 B. & A. 77; Roots v. Donner, 1 Nev. & M.

661; Johnson v. Johnson, 8 Bos. & Puller. 162; Ashcom v. Smith,

2 Penna. R. 220; Miner v, Bradley, 22 Pick. 457. On 2d, 3d,

and 5th assignments—Story on Contracts (2d ed.), 347; McFar

Wand v. Newman, 9 Watts. 57.

Lazear and Montook d. Bro., for defendant, cited—On 1st

and 6th assignments—Coffman v. Hampton, 2 W. & S. 377;

Tompkins v. Haas, 2 Barr. 74; Mills v. Hint, 17 Wend. 333.

On 2d, 3d, and 5th assignments–Heilbrunner v. Wayte, 1 P. F.

Smith, 259; Eagan v. Call, 10 Casey, 236.

Oct. 24, 1874. Judgment affirmed. Per Curiam.—Week

ly Notes of Cases. -

To appear in 63d Illinois.

MARRIAGE CONTRACT.

On the trial of an action for the breach of a contract to

marry, the court gave this instruction: “In this suit the jury

may infer a promise to marry to have been made by the defend

ant; 1st. from the conduct of the parties; 2d. from the circum

stances which usually attend an engagement to marry; as visit

ing, the understanding of friends and relatives, preparations for

marriage, and relatives preparations for marriage, and the recep

tion of the defendant, by the family of Sarah Robinson, as a

suitor.” Held, that the instruction was erroneous. It does not

follow, that because a man is a suitor of a lady, and visits her

frequently, a marriage relation exists.

On the trial of a case for a breach of a marriage engage

ment, the court permitted the plaintiff to prove by a witness

what plaintiff had told the witness about the marriage engage

ment, in the absence of the defendant. Held, that such testi

mony was hearsay, and that the court erred in its admission.

Walmsley v. Robinson.

On a trial of an action for breach of promise of marriage,
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the court below permitted the plaintiff to prove promises of

marriage, made at a time when both parties were married and

known to be so by each other. Held that the court erred in ad

mitting such testimony. Paddock v. Robinson. In this case

the court examined the cases of Wild v. Harris, 7 C. & B., 999;

Millnard v. Littlewood, 5 Exch., 775, and Daniel v. Bowles, 2

C. & P., 553, and distinguished from this case.

Rule in Shelly's case.

The rule in Shelly's case is: “When the ancestor takes an

estate of freehold by any gift or conveyance, and in the same

gift or conveyance there is a limitation either mediately or im

mediately to his heir or heirs of his body, the word “heirs” is a

word of limitation of the estate and not of purchase. The re

mainder is immediately executed in possession in the ancestor so

taking the freehold.” . . .

So where land was conveyed by deed to A, “during the pe

riod of her natural life, and to her heirs forever thereafter,” it

was held, that as the deed conveyed a life estate to A, which is a

freehold estate, and the immediate remainder was therein limit

ed to her heirs, all the requisites of the rule in Shelly’s case

were fulfilled, and A took the fee in the land. Brisbain's Case.

To ou R SUBSCRIBERs.—We desire that each subscriber who

has not paid us for the MonTHLY WESTERN JURIST, should send

us their subscriptions. We wish to purchase more type and get

our office in shape to cause no possible delay in the issue of the

JURIST by the tenth of each month. We have been to large ex

pense, and we have an abiding faith, that the bar of the great

north-west desire and will readily support a publication that

gives more valuable information for the same money than any

other publication in the United States.

To every member of the bar that reads this notice, and who

has not already subscribed, we say, send us the sum of four dol

lars and become at once a subscriber; back numbers can still be

furnished. Our subscription list is now larger than we had an

ticipated for the entire year, yet we are still desirous of new

subscribers, and our past success encourages us for the future.
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_ §

Hon. W. C. P. BRECKINRIDGE OF KENTUCKY.

 

\Ve have received the very elaborate and able argument of the Hon. W. C.

P. B1-eckinridge before the court of appeals, of Kentucky, in the matter of Co

lonel R. W. Wooley, of the Kentucky bar, for contempt. The case is of such

magnitude and of such deep public interest, that it should receive more than u

passing notice. Col. Wooley. a distinguished lawyer, sprang from a race of emi

nent lawyers, whose names have not only become historic in that State, but

throughout the nation; and, through a long practice in his profession, has

shown himself worthy of the name he bears. is arraigned at the bar of one of

the ablest courts in the nation. for contempt, for language used in a petition for

a. rehearing in a case before that court. The argument of Mr. Breckinridge is

masterly and exhaustive of the subject. The power of the couit to disbar an

attorney, and forfeit his franchise as a lawyer, because of contempt and noth

ing else is denied, and a long line of decisions cited as sustaining the views of

counsel, and the demarkation between contempt and malpractice clearly stated

and seemingly maintain'ed by authority. The argument consists of seventy-six

pages, and is truly worthy its distinguished author. and accumulates an amount

of learning on the subject of contempt to be found nowhere else within our

knowledge. In discussing Mor1is’s case. (63 North Carolina, 408,) the counsel, on

page 72 of his argument says: " It is true that the court, before rule. citation.

or response. suspended all the members of that bar, until the return of the rule;

but it is also true that he discharged the rule upon a simple disavowal of inten

tion to offend; and it is further true that the carpet-bag court of North Caro

lina is the only appellate court in America, so far as I can find at any time.

which has ever held or intimated. that a court could disbar or suspend an attor

ney for contemptuous words merely, whether written or spoken.”

We make this quotation for the purpose-of calling attention to the expres

sion “carpet-bag court of North Carolina." The court referred to is the court

of last resort in one of the States of this Union, and as such. are the opinions

of the court to be regarded. If the opinion in the particular case is unsound, the

fact can be demonstrated either by authority or reason, and no court would per

ceive the fallacy of the opinion more readily or with a keener perception than

the learned court to whom the learned counsel was submitting the argument:

and we cannot believe that counsel whose reputation cannot be hemmed in by

state lines in addressing one of the ablest courts in this country, would witting

ly, in speaking of any court, without regard to its jurisdiction or dignity, de

nominate it a carpet-bag court. Sufficient for all courts outside of the State of

North Carolina. to know that the court alluded to is the court of last resort in

that State. and if the opinions of the court are not sustained by reason or

authority let them be disregarded by the courts of the country. as authority;

but let the courts and bar, throughout the length and breadth of this broad

land, ever speak respectfully of the courts of sister states; giving their opin

ions such weight as authority, as the ability, industry, and learning of the

court entitles them to.
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HEAD-NOT

Supreme Court of Ohio, to appear in 24 Ohio Stat.

CRIMINAL LAWV JEOPARDY.

l. In a criminal cause, the discharge of the jury without the consent of the

defendant. after it has been duly impaneled and sworn. but before verdict, is

equivalent to a verdict of acquittal, unless the discharge was ordered in conse

quence of such necessity as the law regards as imperative.

2. In such case the ‘record must show the existence of the necessity which

required the discharge of the jury. otherwise the defendant will be exonerated

from the liability of further answering to the indictment. Himes v. The State

of Ohio. '

PRINCIPALQXND ACCESSORY.

1. One who, participating in the felonious intent is present, aiding and

abetting the commission of a murder or other felony. is a principal. although

_n0t himself the immediate perpetrator of the act.

2. The presence, either active or constructive. of the accused at the com

mission of a felony, is not a necessary ingredient in the oifense of aiding. abet

ting or procuring another to commit it. defined by section 36 of the crimes a-ct.

Worden v. The Stateof Ohio.

srmrruous moron INDICTMENT.

1. The gist of the offense defined by the fourth section of the act of May

1, 1854, to provide against the evils resulting from the sale of intoxicating

liquors. is the keeping of a place of public resort where intoxicating liquors are

sold in violation of law. and not that the place kept is otherwise of any par

ticular description.

2. Where the place alleged to have been kept by the accused is described

as a room, no case of variance is presented. although the proof given in sup

port of the charge shows that the room kept was a cellar or grocery. O’Keefe

v. The State of Ohio.

PRIORITY or LIENS.

1. The time of the commencement of a term of court is to be determined

by the record of the court, in connection with the statute under which the term

is held, and parol evidence is not admissible for the purpose.

2. In determining the uestion of priority between the lien of a judgment

and the lien of a mortgage fi ed for record on the first day of the term. where

the record fails to show the hour at which the. court met. the session of the

court will be resumed to have commenced at 10 o‘clock A. M.. that being the

hour. on the rst day of the term, fixed by statute for the return of the 1=em'res

for the grand and petit Juries. and at which time the court. where a diiferent

hour has not been prescribed. ought to have opened.

- 3. In a suit by a judgment creditor. to marshal the several liens on real

estate, and to distribute the proceeds of the sale thereof among such liens, ac

cording to their respective priorities, the fund still being under the control of

the court, the fact that in a former suit between two of the defendants. to

which the plaintiff was not a party. a decree had been rendered. giving to

the junior henholder priority. ca-nnot be pleaded as an estoppel to reclude the

court from awarding to each lien priority according to its merits, t e decree in

the former suit having been rendered without the resence of the necessary par

ties, and the fund being insufiicient to discharge a l the liens.
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LARCENY IN FOREIGN COUNTRIES NOT PUNISH

ABLE IN THE UNITED STATES.

 

. . The argument in support of convictions in the courts of the

States of the Union for larcenies committed in foreign countries.

when the property is brought into the United States by the thief,

is founded on the well known rule and practice of the common

law, that all trials must be had in the county where the offense

is committed; and that when property has been proved to have

been stolen in one county, and the thief is found with the stolen

property in his possession in another county, he may be tried in

either county. It proceeds on the legal assumption that when

the property has been feloniously taken, every act of removal or

change of possession by the thief, may be regarded as a new

taking or deportation, and as the right of possession, as well as

the right of property continues in the owner, every such act is

a new violation of the owner’s right of property and possession,

and so it may be said at each removal, to be taken from his pos.

session. 2 Russell on Crimes, (7th American edition, 115, 116,)

Comm. v. Upr2'0ha~1"d, 3 Gray Mass. 436. But the question that

we are now discussing ‘may be regarded as not strictly analogous

to the principles above indicated. If the oifense is committed

any where within the realm of England, in whatever county, the

same law is violated, the same punishment is due. The rules of
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evidence and of law governing every step of the proceedings are

the same, and it is a mere question where the trial shall be had.

But the trial, wherever had, is exactly the same, and the results

are the same.

The same is true of the several States of the Union. A

conviction or an acquittal in any one of the counties of the State

would be a bar to an indictment in any other county, so that the

place of trial in the State is not very material. But a larceny

committed in one State and the property carried by the thief

into another State, the form of trial and the punishment may be

diiferent, but it would seem that such difference could make no

legal barrier upon principle, for if it be held to be a continuing

larceny the moment the thief enters the border of the State, he

violates the law of such State, and he cannot complain that the

form of trial is different, or that the punishment is different or

greater than the punishment inflicted by the law of the State

where the larceny was originally committed. The theory of the

common law is, and the constitution of thc United States pro

vides, that no person for the same offense, be twice put in jeop

ardy of life and limb; and the cases holding that a larceny com

mitted in one State and carried by the thief into another State

of the Union, may be sustained on the principle that our States

are all united under one general government, with one supreme

constitution, forbidding a second punishment and fully protect

ing the thief against a second conviction. The theory upon

which this class of convictions is sought to be sustained is, that

the legal possession of the goods remains all the while with the

owner; and that as soon as the goods arrive within the State,

the thief again took them from the possession of the owner. If

these theories be true, they are true as a fiction of law only, the

facts are otherwise.

But it is not our purpose in this article to discuss the ques

tion as to the soundness of this class of decisions, further than

the same may tend to throyv light upon the question of foreign

larcenies. This question very recently arose in the supreme

court of the State of Ohio, not yet reported, in the (23.86 of Stan

ley v. State, in which that court, per Mcllvaine, J., say: “At the

November term, 1873, of the court of common pleas of Guya
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hoga county, the plaintiff inerror, “William Stanley, was con

victed of the crime of grand larceny, and sentenced for a term of

years to the penitentiary.

“The indictment upon which he was convicted charged, ‘that

William Stanley, late of the county aforesaid, on the twentieth

day of June, in the year one thousand eight hundred and seventy

three, at the county aforesaid, with force and arms,’ certain sil

verware, ‘of the goods and chattels and property of George P.

Harris, then and there being, ' then and there unlawfully and

feloniously did steal, take and carry away,’ etc.

“ The following facts were proven at the trial: 1. That "the

goods described in the indictment belonged to Harris, and were

of the value of one hundred and sixty-five dollars. 2. That they

were stolen from Harris on the 20th of June, 1873, at the city

of London, in the dominion of Canada. 3. That they were after

ward, on the 26th day of same month, found in the possession

of the defendant, in said county of Cuyahoga. It is also con

ceded that, in order to convict, the jury must have found that

the goods were stolen by the defendant in the dominion of Can

ada, and carried thence by him to the State of Ohio.

“Upon this state of facts, was the prisoner lawfully con

victed? In other words, if property be stolen at a place beyond

the jurisdiction of this State and of the United States, and af

terward brought into this State by the thief, can he be lawfully

convicted of larceny in this State?

"‘ In view of the free intercourse between foreign countries

and this State, and the immense immigration and importation

of property from abroad, this question is one of very great im

portance; and I may add, that its determination is unaided by

legislation in this State.

“In resolving this question, we have been much embarrass

ed by a former decision of this court, in Hamilton v. The State,

11 Ohio, 435. In that case, it was held by a majority of the‘

judges, that a person having in his possession in this State prop

erty which had been stolen by him in another State of the Union,

might be convicted here of larceny. p

“The decision appears to have been placed upon the ground,

' that a long-sustained practice, in the criminal courts of this
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State, had settled the construction of the point, and established

the right to convict in such cases.’

“Whether that decision can be sustained upon the princi

ples of the common law or not, it must be conceded that for more

than thirty years it has stood, unchallenged and unquestioned.

as an authoritative exposition of the law of this State. And

although it has received no express legislative recognition, it has

been so lo11g followed in our criminal courts, and acquiesced in

by other departments of the government, that we are inclined to

the opinion that it ought not now to be overruled; but, on the

other hand, its rule should be applied and sustained, in like

cases, upon the principle of stare deoisis.

“Before passing from Ila’/nilton v. The State, it should be

added that the same question has been decided in the same way

by the courts of several of our sister states. The State v. Ellis.

3 Conn. 185; The State v. Bartlett, 11 Vt. 650; The State v.

Underwood, 49 Maine, 181; Watson v. The State, 36 Miss. 593;

The State v. Joh-nson, 2 Oregon, 115; The State v. Bennett, 14

Iowa, 479; Ferrell v. Commonwealth, 1 Duvall, 153; Common

-wealth v. Collins, 1 Mass. 116. The same point has been de

cided the same way in several subsequent cases in Massachu

setts.

“ The exact question, however, now before us has not been

decided by this court; and we are unanimously of opinion that

the rule laid down in Hamilton v. T/ze State, should not be ex

tended to cases where the property was stolen in a foreign and

independent sovereignty.

“Vile are unwilling to sanction the doctrine or to adopt the

practice, whereby a crime committed in a foreign country, and

in violation of the laws of that country only, may, by construc

tion and a mere fiction, be treated as an offense committed with

in this State and in violation of the laws thereof. In this case

the goods were stolen in Canada. ' They were there taken from

the custody of the owner into the custody of the thief. The

change of possession was complete. The goods were afterward

carried by the thief from the dominion of Canada to the State of

Ohio. During the transit his possession was continuous and

uninterrupted. Now, the theory upon which this convict-ion is
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sought to be sustained, is, that the legal possession of the goods

remained all the while in the owner. If this theory be true, it

is true as a fiction of the law only. The fact was otherwise. A

further theory in support of the conviction is, that as soon as

the goods arrived within the State of Ohio, the thief again took

them from the possession of the owner into his own possession.

This theory is not supported by the facts, nor is there any pre

sumption of law to sustain it.

“That the right of possession, as well as right of property,

remained all the time in the owner is true as matter of law.

And it is also true, as a matter of fiction, that the possession of

the thief, although exclusive as it must have been in order to

make him a thief, is regarded as the possession of the owner, for

some purposes. Thus, stolen goods, while in the possession of

the thief, may be again stolen by another thief; and the latter

may be charged with taking and carrying away the goods of the

owner. And for the purpose of sustaining such charge, the pos

session of the first thief will be regarded as the possession of the

true owner. This fiction, however, in no way changes the nature

of the facts which constitutes the crime of larceny.

“What we deny is, that a mere change of place by the thief,

while he continues in the uninterrupted and exclusive possession

of the stolen property, constitutes a new taking of the prop

erty, either as matter of fact or of law. -

“Larceny, under the statute of this State, is the same as at

common law, and may be defined to be the felonious taking and

carrying away of the personal property of another. But no of

fense against this statute is complete until every act which con

stitutes an essential element in the crime, has been committed

within the limits of this State. The act of ‘taking’ is an essen

tial element in the crime, and defines the act by which the pos

session of the property is changed from the owner to the thief.

But the act of taking’ is not repeated, after the change of pos

session is once complete, and while the possession of the thief

continues to be exclusive and uninterrupted. Hence, a bailee or

finder of goods, who obtains complete possession without any

fraudulent intent, can not be convicted of larceny by reason of

any subsequent appropriation of them.
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“We fully recognize the common-law practice, that when

property is stolen in one county, and the thief is afterward found

inanother county with the stolen property in his possession, he

may be indicted and convicted in either county, but not in both.

This practice obtained notwithstanding the general rule that

every prosecution for a criminal cause must be in the county

where the crime was committed. The reason for the above ex

ception to the general rule is not certainly known, nor is it im

portant in this case that it should be known, as it relates to the

matter of venue only, and does not affect the substance of the

offense. We are entirely satisfied, however, that the right to

prosecute the thief in any county wherein he was found in pos

‘session of the stolen property, was not asserted by the crown.

because of the fact that a new and distinct larceny of the goods

was committed whenever and wherever the thief might pass from

one county into another. His exemption from more than one

conviction and punishment makes this proposition clear enough.

The common law provided that no person should be twice vexed

for the same cause. It was through the operation of this prin

ciple that the thief, who stole property in one county and was

afterward found with the fruits of his crime in another, could

not be tried and convicted in each county. He was guilty of one

offense only, and that offense was complete in the county where

the property was first ‘ taken’ by the thief, and removed from the

place in which the owner had it in possession.

“When goods piratically seized upon the high seas were af

terward carried by the thief into a county of England, the com

mon-law judges refused to take cognizance of the larceny, ‘be

cause the original act——namely, the taking of them-—was not

any offense whereof the common law taketh knowledge; and by

consequence, the bringing them into a county, could not make

the same a felony punishable by our law.’ 13 Coke, 53; 3 Inst.

113; 1 Hawk., c. 19, sec. 52.

“The prisoner was charged with larceny at Dorsetshire,

where he had possession of the stolen goods. The goods had

been stolen by him in the island of Jersey, and afterward he

brought them to Dorsetshire. The prisoner was convicted. All

the judges (except Raymond, C. B., and Taunton, J ., who did
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not sit) agreed that the conviction was wrong. Rex v. Prowes,

1 Moody C. C., 349.

“Property was stolen by the prisoner in France, and was

transported to London, where it was found in his possession.

Parke, B., directed the jury to acquit the prisoner on the ground

of the want of jurisdiction, which was done. Regina v. Madge,

9 Car. & P. 29. *

“A similar decision was made in a case where the property

was stolen in Scotland and afterward carried by the thief into

England. 2 East P. C. 772, c. 16, sec. 156.

“This rule of the common law was afterward superseded, in

respect to the United Kingdom, by the statutes of 13 Geo. 3, c.

31, sec. 4, and 7 and 8 Geo. 4, c. 29, sec. 76, whereby prosecu

tions were authorized in any county in which the thief was found,

in possession of property stolen by him in any part of the United

Kingdom. -

“In Commonwealth v. Uprichard, 3 Gray, 434, the prop

erty had been stolen in the province of Nova Scotia, and thence

carried by the thief into Massachusetts. The defendant was con

victed of larceny charged to have been committed in the latter

State. This conviction was set aside by a unanimous court, al

though two decisions had been made by the same court affirming

convictions, where the property had been stolen in a sister state,

and afterward brought by the thief into that commonwealth.

Without overruling the older cases, Chief Justice Shaw, in de

livering the opinion of the court, distinguished between the two

classes of cases.

“The following cases are in point, that a State, into which

stolen goods are carried by a thief from a sister state, has no

jurisdiction to convict for the larceny of the goods, and a fortiori

when the goods were stolen in a foreign country:

“In New York: People v. Gardner, 2 Johns. 477; People

v. Schenk, 2 Johns. 479. The rule was afterward changed in

that State by statute. New Jersey: The State v. Le Blanch, 2

Vroom, 82. Pennsylvania: Simmons v. Commonwealth, 5 Binn.

617. North Carolina: The State v. Brown, 1 Hayw. 100. Ten

nessee: Simpson v. The State, 4 Humph. 456. Indiana: Beal/
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v.'T/Le State, 15 Ind. 378. Louisiana: T/re State v. Reonnizlsl,

14 L. An. 278.

“There are two cases sustaining convictions for larceny in

the States, where the property had been stolen in the British

Provinces: The State v. Bartlett, 11 Vermont, 650, and T124

State V. Underwood, 49 Maine, 181. In Bartlett’s case, the

principle is doubted, but the practice adopted in cases where the

property was stolen in a sister state was followed, and the appli

cation of the principle thereby extended. Underwood’s case was

decided by a majority of the judges.

“After reviewing the cases, we think the weight of authority

is against the conviction and judgment below. And in the light

of principle, we have no hesitancy in holding that the court below

had no jurisdiction over the offense committed by the prisoner”

“The judgment below is wrong, unless every act of the de

fendant, which was necessary to complete the offense, was com

mitted within the State of Ohio and in violation of the laws

thereof. This proposition is not disputed. It is conceded by

the prosecution that the taking, as well as the removal of the

goods animo fwra-ndei, must have occurred within the limits of

Ohio. It is also conceded that the first taking, as well as the

first removal of the goods alleged in this case to have been stolen,

was at a place beyond the limits of the State, and within the

jurisdiction of a foreign and independent sovereignty. Now, the

doctrine of all the cases is that the original ‘taking’ and the

original asportation of the goods by the prisoner must have

been under such circumstances as constituted a larceny. If the

possession of the goods by the defendant before they were

brought into this State was a lawful possession, there would be

no pretense that the conviction was proper. The same, if his

possession was merely tortuous. The theory of the law, upon

which the propriety of the conviction is claimed, is based on the

assumption that the property was stolen in Canada by the pris

oner.

“ By what rule shall it be determined whether the acts of

the prisoner, whereby he acquired the possession of the goods

in Canada, constituted the crime of larceny? By the laws of

this State? Certainly not. The criminal laws of this State have
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no extra territorial operation. If the acts of the prisoner, where

by he came in possession of the property described inthe indict

ment, were not inhibited by the laws of Canada, it is perfectly

clear that he was not guilty of larceny there. It matters not

that they were such as would have constituted larceny if the

transaction had taken place in this State.

“ Shall the question whether or not the ‘taking’ of the prop

erty by the prisoner was a crime in Canada be determined by the

_ laws of that country? If this be granted, then an act, which

pwas an essential element in the combination of facts of which

Stanley was found guilty, was in violation of the laws-of Canada,

but not of this State; and it was because the laws of Canada

were violated that the prisoner was convicted. If the laws of

that country had been different, though the conduct of the pris

oner had been the same, he could not have been convicted. I

can see no way to escape this conclusion, and if it be correct, it‘

follows that the acts of the prisoner in a foreign country, as well

as his acts in this State, were essential elements in his offense;

therefore, no complete offense was committed in this State against

‘ the laws thereof.

“ I have no doubt the legislature might make it a crime for

a thief to bring into this State property stolen by him in a for

eign country. And in order to convict of such crime, it would

be necessary to prove the existence of foreign laws against lar

ceny. The existence of such foreign laws would be an ingredi

ent in the statutory offense. But that offense would not be lar

ceny at common law, for the reason that larceny at common law

contains no such element. It consists in taking and carrying

away the goods of another person in violation of the rules of the

vornmon law, without reference to any other law or the laws of

any other country.

“It may be assumed that the laws of meum et tuu/m. prevail

in every country, whether civilized or savage. But this State

has no concern in them further than to discharge such duties as

are imposed upon it by the laws of nations, or through its con

nection with the general government, by treaty stipulations.

“Our civil courts are open for the reclamation of property

which may have been brought within our jurisdiction, in viola
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tion of the rights of the owner; but our criminal courts have no

jurisdiction over offenses committed against the sovereignty of
foreign and independent States.” l -

In the case of Comm. v. Upricharol, 3 Gray, 434, after a

very elaborate review of the authorities, the supreme court of

Massachusetts held, that the bringing into that commonwealth

by the thief, of goods stolen in one of the British Provinces,not larceny in that State. It may, I think, be conceded that the

constitutional provision would be a protection against a second

conviction, as between the States of the Union. But what pro

tection has the party that on serving out his punishment inflict

ed by the State, that on his return he may not be arrested and

punished for the original felonious taking, thus violating all our

notions of right, and indirectly violating one of the fundamental

provisions of the Federal constitution. Take the case of Stan

ley, above cited, what protection could the United States have

given him against a conviction in the courts of Canada, had the

supreme court of Ohio sustained the conviction. I apprehend

that no remedy could have been afforded him by the State of

Ohio, or the general government. Nor could he plead the same.

necessarily, as a bar to the prosecution. Reverse the question:

suppose a man in Illinois, Indiana or Ohio, commits a larceny,

takes the property to Canada, and is there arrested and punished

in accordance with their law for the offense; and on his return

to his native State is arrested and put on trial for the same

offense, can it be said on principle, that he has been punished

for a violation of the law of the State in the original taking. In

my judgment the cases of Stanley and Uprichard, cited supra,

are decided right on principle, and should prevail in all the

States; and that the case of The State v. Bartlett, 11 Vermont,

650, and The State v. Underwood, 49 Maine, 181, are untenable.

The Vermont court doubted the principle, but adopted the cases

where property is stolen in a sister State; and the Maine case

was decided by a divided court, upon principle and authority.

A larceny committed in a foreign country cannot be punished

in the States of the Union.
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Supreme Court of Illinois.

JAMES G. STOWE v. WILLIAM F. FLAGG, et al.

1. A corporation can not be created by agreement of parties, and can only

be created by legislative enactment.

2. The act relating to the formation of manufacturing companies, &c.,

corporation laws of 1857, Laws of 1857, page 161, examined and construed, and

held, that in order to the creation of such corporation, that when the certificate

described in the first section of the act shall have been filed in the office of the

clerk of the court, and a duplicate thereof filed in the office of the Secretary of

State, and he shall issue his license, the parties, &c., and their successors, shall

constitute a body corporate, &c. -

3. Stock is essential to the existence of a manufacturing company under

the statute, and there must be at least three stockholders.

4. That until such proceedings are had the proposed corporate property is

not changed to corporate property.

The opinion of the court was delivered by

SHELDoN, J.—The question here presented is, whether there

was a corporation, and the property involved had become corpo

rate property. There clearly was no corporation on the 10th of

August, 1870, or until the 12th of November, 1870, the time

the license was issued. A corporation can not be constituted by

the agreement of parties, it can only be created by legislative

enactment. The third section of the act relating to the forma

tion of manufacturing, &c., corporations, Law 1857, page 161,

provides that: “When the certificate (described in the first sec

tion) shall have been filed as aforesaid, with the clerk of said

court, and a duplicate thereof filed in the office of the Secretary

of State, the said clerk shall issue a license to the persons who

shall have signed and acknowledged the same, on the reception

of which, they and their successors shall be a body corporate

and politic in fact and in name, by the name stated in such cer

tificate,” &c.

The certificate here was signed and acknowledged August

10th, 1870, but it was not filed in the office of the Secretary of

State until Oct. 5th, and in the office of the circuit clerk Nov.

11th, and the license was not issued until Nov. 12th, 1870.

The signers of the certificate did not become a body politic

and corporate under the statute by the making of the certificate,
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but it was only upon the reception of the license that there

could have been a corporate existence.

Stock is essential to the existence of a manufacturing cor

poration under the statute. The integral parts of such a corpo

ration are at least three stockholders. Sec. 4 of the act referred

to provides that, “The affairs of such company shall be managed

by a board of not less than three, nor more than seven directors,

who shall be stockholders therein; and also, who shall after the

first year be annually elected by the stockholders,” &c.

There was here no stock book opened, no stock issued, and

as we regard it no stock subscribed for or taken in the corpora

tion. There is no pretense of any subscription for stock more

than the written agreement of August 10th, 1870; and appellees'

counsel insists upon that, as a stock subscription. That agree

ment so far as it relates to stock is evidently all executory, to

take and put in stock at a future time. It does not purport that

the parties thereby take or put in any stock. An undertaking

to subscribe a certain amount of stock when books shall be open

ed, does not make the subscriber a stockholder, liable to call.

Thrasher v. Pike Co. R. R. Co., 25 Ill. 393.

The agreement is a mutual one between these persons, con

taining various provisions and stipulations; each one's agree

ment being in view of all the several provisions being carried

into effect as herein designated. This agreement could not be

binding upon the subsequent corporation to be formed under the

statute.

Stowe and Mathewson did not agree to take respectively.

$25,000 and $10,000 of stock, absolutely, but the former was to

put in his machinery, tools, etc., as stock, for $25,000 stock in

the company, and Mathewson was to transfer his patents, etc.,

at the sum of $10,000 stock in the company.

The twelfth section of the act provides that nothing but

money shall be considered as payment of any part of the capital

stock of any such company, except real estate and personal

property necessary to carry on the business of the company,

which shall be received as payment, only at a cash valuation, to

be fixed by the appraisement of two disinterested persons, etc.

Now supposing the corporation, when it has occasion to act with
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reference to stock should follow the statute and only take the

property at its appraised value, which should be less than the

arbitrary values fixed upon it in the agreement, clearly the

parties would not be bound to put in their property at the ap

praised value. The same may be remarked as to the building

and land to be put in as stock by Flagg.

This agreement too, assumes to appoint the parties to it,

officers in the company for a year; such as president and treas-,

urer, superintendent and manager, and agent; and to fix the

amount of their salaries. Suppose the corporation should see

fit to choose its officers and other ones for itself, or to diminish

these salaries, would then the agreement as to stock be obliga

tory?

No action whatever with regard to the subject of stock has

been had since the making of the agreement.

Under section 9 of the act, stockholders are liable to the

extent of their stock. How much stock have the parties, and

especially Flagg?

He has evidently, the chief interest in the concern. The

agreement does not fix the amount of the stock he was to take,

nor has it been ascertained as yet according to the agreement or

otherwise, what his stock would be.

We cannot regard the agreement of August 10, as a sub

scription for stock. No one by the agreement was to put in any

cash stock, except Flagg, $10,000. But he seems to have actu

ally put in the company as stock, no money or anything else.

Mathewson, testifies that whateyer money Flagg ever paid in,

was all credited to Flagg's account as money loaned to the com

pany. He did not understand that Flagg ever paid in any mo

ney as on his stock. On filing his answer, Flagg tendered with

it, for the company his warranty deed for the land and build

ings, but never before. The testimony shows that Flagg did

not carry out the contract fully in respect to completing the

buildings within the time agreed upon, and this was a cause of

difference between him and Stowe.

It was claimed by Flagg, that the sum at which Stowe was

to put in his machinery, tools, &c., was too high, that the latter

made false and fraudulent representations as to their value, they
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not being open to inspection at the time, and that their true

value was not to exceed $15,000. These subjects of dispute ex

isting in regard to the performance of the agreement, further go

to show the impropriety of regarding such an agreement as an

actual subscription for stock, and there was a necessity of a fu

ture adjustment, in order to ascertain the amount of stock which

was to be subscribed for.

All seems to have been done under the articles of associa

tion of August 10th, and before there was any corporate exist

ence, by means of the issue of the license, Nov. 12. The by

laws were adopted and the officers elected previously.

The transfer of property which Stowe made, was August 15,

and though business was subsequently carried on under the

name of Empire Machine Works, that name had been adopted

and used prior to August 10.

A certificate was made and filed, and a license procured,

and no further action would appear to have been taken in a cor

porate capacity.

In our view, the property here involved, has never been

changed into corporate property, but belongs to those parties as

an association of individuals under their written agreement of

August 10, 1870, and we are of opinion the appellant is entitled

to maintain his bill for relief.

The decree will be reversed and cause remanded for further

proceedings.

D1~:oRE1~; R-EVERSED.

_____‘,,..,___i

Common Pleas of Schiaylkill County, Penrzsylvania.

HUGHESr.GALLANS. '

The contracts of an infant at common law cannot be enforced except for

necessaries. When the infant represents himself of age, and thus obtains the

credit, he becomes liable in an action on the case for damages.

Motion for a new trial.

Opinion by _

W_ALKER, J.——The evidence in this case was that the defend

ant employed Patrick Christopher Hughes, a small boy, to drive

horses for him attached to his boat on the Schuylkill Navigation
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Canal, during the summer of 1871. The wages of the boy the

defendant refused to pay, and suit was therefore brought by his

next friend, James Hughes.

It appears on the trial that Thomas Gallans, the defendant,

was also a minor, under age of 21 years, and this was the ground

of the defense, the contract not being for necessaries furnished.

The court upon the request of the defendant instructed the jury

that if the defendant was a minor at the time the contract was

made, and the services were performed, the plaintiff could not

reCOVer.

Was there error in this?

No doubt this is a case of hardship, but the hardship of

special cases has, it is said, run away with the law, and it has

been found a dangerous expedient to fritter away a principle to

sustain an exception.

The contracts of an infant at common law cannot be en

forced except for necessaries: 1 Blackstone Com. 466, and notes

by Judge Sharswood; Curtin v. Patton, 11 S. & R. 305; Clem

son v. Bush, 3 Binney, 413; Penrose v. Curren, 3 Rawle, 351;

Sliver v. Shelback, 1 Dallas, 165; Brown v. McCund, 5 San

ford, 228; 1 vol. American Leading Cases, 307; 2 vol. Smith's

Leading cases, 653, 5th American Ed.; Morris v. Vance, 3 Rich

ardson, 164; Conroe v. Birdsall, 1 Johns. 127; McGinn v.

Shaeffer, 7 Watts. 412.

And this is so, even though he represented himself to be of

age: Burley v. Russel, 10 New Hamp. 184; West v. Moore, 14

Vermont, 447; 1 Blackstone Com. 466. See Adams' Equity,

362 and notes.

Legal incapacity cannot be removed by fraudulent misrep

resentation, nor can there be an estoppel involved in the act to

which the incapacity relates: Keen v. Coleman, 3 Wr. 299.

Infants are liable for their torts: Bullock v. Babcock, 3

Wend. 391; Vasse v. Smith, 6 Cranch, 226. But not when the

contract is stated as an incident of a supposed tort: Wilt v.

Welsh, 6 Watts, 9; Keen v. Hartman et ux., 12 Wr. 497.

Infants are liable for necssaries: Rundel v. Keeler, 7 Watts.

237; Com. v. Hantz, 2 Pa. Rep. 333; 1 American Leading Cases,

300 to 303 and notes.
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The term necessaries is a relative one, and what are neces

saries must be determined by the age, fortune, condition, and

rank in life of the infant: 1 Black. Com. 466 and note, 14 (Shars.

wood's Ed.)

Moneys loaned for repairs are not necessaries: West v. Gregg.

1 Grant, 53. And there may be no recovery for necessaries when

the infant has a guardian: Guthrie v. Murphy, 4 Watts. 80:

Wailing v. Toll, 9 Johns. 141; Angel v. McLellen, 16 Mass. 28.

And in an over supply a tradesman acts at his peril: John

son v. Lines, 6 W. & S. 80.

Whether the person be a minor or not is a question for the

jury: 1 Black. Com. 466 and notes; 1 M. & S. 738.

And in doubtful cases, it is better to admit the evidence and

judge of its effect afterward: Allen v. McMaster, 3 Watts. 181.

Though an infant therefore, be not liable for his contract,

he is nevertheless answerable in an action on the case for dam

ages: Fitts v. Hall, 9 New Hamp. 441; Wallace v. Morss, 5

IIill, 391. -

The rule is therefore discharged.—Legal Chronicle.

Supreme Court of Illinois.

SUSAN MERRITT r. WILLIAM F. YATES et al., Error to Champaign.

1. Acknowledgment of a deed by a married woman, when sufficient to

convey land of which she owns the fee.

2. A certificate of acknowledgment when signed, and the deed delivered

to the grantee, the officer cannot amend the same, nor execute a new certifi

cate for the purpose of giving validity to the deed.

Cunningham & Webber, for plaintiff in error.

Sweet & Day, for the defendant in error.

The opinion of the court was delivered by

WALKER, J.—Plaintiff below having introduced evidence to

maintain her title, defendant introduced and read in evidence a

deed from her to him, for the same premises. To the reading of

which, plaintiff excepted, on the grounds that it was insuffi

ciently acknowledged to pass to plaintiff’s title, she being a
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married woman, and the owner of the premises when the deed

was executed. And the objection is urged in this court as

grounds of reversal.

This is the certificate of acknowledgment to which objec

tion is made:

[ Jackson Lewis, a Justice of the Peace, in said county. in the State afore

said. do hereby certify that Susan Merritt and James Merritt her husband, per

sonally known to me as the same persons whose names are subscribed to the

annexed deed, appeared before me this day in person, and acknowledged that

they signed, sealed and delivered the said instrument in writing as their free

and voluntary act. for the uses and purposes therein set fort ."

“ And the said , wife of the said , having been by me exam

ined, separate and apart, and out of the hearing of her husband, and the con

tents and meaning of said instrument of writing having been by me fully made

known and explained to her, and she also by me being fully informed of her

rights under the homestead laws of this State, acknowledged that she had freely,

and voluntarily executed the same, and relinquished her dower to the lands and

tenements therein mentioned; and also, all her rights and advantages under

and by virtue of all laws of this State relating to the exemption of homesteads,

without compulsion of her said husband, and that she do not wish to retract

the same. Given under my hand and — seal this seventh day of December, 18-. "

 

According to the authority of the cases of Tulhy v. Da/via,

30 Ill. 103; Gave v. Oathen, 23 Ill. 641, and Owen v. Robins.

19 Ill. 553, this acknowledgment was insufficient to pass plain

tiff’s title. The last paragraph of the certificate does not state

who, or whose wife was made acquainted with the contents of

the deed and privily acknowledged the same. Nor does it state

who was the husband. But it is urged that mere grammatical

inaccuracy should not vitiate. That is no doubt true, but no

matter how ungrammatical the language, so that it can be clearly

seen what is intended to be expressd. But that must appear

without mere inference or conjecture. Had the justice said that

the parties appeared and acknowledged the deed, we might con

jecture that it was the grantor or grantee, but the acknowledg

ment would not so state, either grammatically or ungrammati

cally. In such a case it might be conjectured that the ofiicer

was well qualified to discharge this and every other duty, and

that he was careful and painstaking in the discharge of his duty;

but even if that were proved, it would not make such a certifi

cate \vh_at is required by the statute, and we presume that no one
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would contend that such an acknowledgment would be sufficient.

And in principle and in fact, in what consists the difference, if

substance is considered. w

Whilst many of the forms and ceremonies anciently requir

ed in alienations have been dispensed with, still we have not yet

reached the point where all substance may be omitted in instru

uments transferring title to real estate. As land has become

more a matter of commerce, the forms of conveyances have been

simplified and cheapened; but still, reasonable certainty of de

scription of persons and property to be affected must appear.

It must be certain that the persons executing acknowledged the

deed, and that the feme covert who joins in the deed acknowl

edged its execution, and not that she executed the deed and some

other feme covert had it explained to her, and acknowledged that

she relinquished her dower or conveyed her estate.

It is also contended that the subsequent certificate written

by the justice of the peace on the deed, some years after the first

was made, cured the defective certificate, although the deed was

not acknowledged. We have been referred to no precedent for

such action, and we would confidently expect that none could

be found. Anciently such acknowledgments could only be taken

in open court, and entered on the records of the court in pro

ceedings tedious, expensive, and encumbered with much form.

It was at that time regarded of too much moment to be left to

the loose and uncertain action of unskilled persons, and the title

to property held by married women, was guarded with such care

as only to permit it to be divested by the judge of a court of

record. Justices of the peace, and the other enumerated officers,

have however, under our laws, been entrusted with the power to

take and certify such acknowledgments, and where in conformity

with the statute, the act is clothed with the same force and effect

that was anciently produced by the judgment of a court of record.

It is said that courts of record permit amendments to their

records, sheriffs to amend their returns, and compel officers, by

mandamus, to perform legal duties. There is no rule more

rigidly enforced than that the opposite party must have notice

in all cases of amendments of records in matters of substance,

and the amendment here is of the very essence of the convey
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- his return.

ance itself. And it is true thatthe court, in a proper case and

on notice to the opposite party, will permit the sheriff to amend

O’O0nn0r v. Wilson, 57 Ill. 226. But we are aware‘

of no statute or common-law practice which authorizes or in any

manner sanctions the right of justices of the peace to amend

their records, after they have once been made. To allow him to

make alterations and changes in his record, at will, and accord

ing to his whim, would be fraught with evil and wrong that

would be oppressive. Such a power has not been entrusted to

the higher courts, and cannot be exercised, by these inferior

jurisdictions.

The case supposed, of compelling a justice of the peace who

refuses to make any certificate of an acknowledgment, by man

damus, is not parallel to this case. Here the justice of the peace,

at the time, granted his certificate, and it imparts verity.

do not concede that the circuit court has power to compel a jus

tice of the peace, by mandamus, to correct a judgment when en

tered by mistake for too large or too small a sum, or to correct

-.1 certificate of acknowledgment in which a mistake has occurred.

Such a process cannot be "used to correct judgments of inferior

We

courts, and the acknowledgment and certificate take the place of

the judgment of former times, and imports verity, and cannot

be contradicted any more than can a judgment.

It may be that the carelessness of the justice has produced

hardship and wrong, but that is not a ground for violating rules

that have governed the purchase and sale of real estate from the

organization of our State. The defendant must be left to his

action against the justice or on the covenants in the deed, or any

other remedy he may have in law or in equity. The deed was

improperly read in evidence, and the judgment of the court

below must be reversed and the cause remanded.

JUDGMENT Ri~:vn1isi~;i>.

The question of the conveyance of

land is becoming more important every

year, and in the West, where land is

executed and _delivered prior the act

of 1869, and is a plicab e only to con

veyances execute prior to that time.

frequently conveyed, this branch of the

law is very important to every prac

tisin lawyer, hence the importance of

the ore oiiig case; but it must be ob

served t at the deed in question was

For a full discussion of the act of 1869

and 1872, see the case of Simmons v.

Hervey/, Ante page 20. and note. See

also. Trustees of Schools v. Daridson

et. al. Ante page 164.



g5(; THOMAS 9‘. some orqnosruas.

Szzprr-e/ne 0/IZ(,\’)“Z If 1 Zlmow.

GEORGE THOMAS r. THE BOARD OF TRUSTEES.

1. That the Mechanics‘ Lien Law of this State does not apply to labor

alone, or materials furnished to the State. in the improvement of its real estate.

That the entire scope of the act refers to individuals and private corporations.

2. That the institution is a State institution. belonging to and entirely

controlled by the State; and that the property is not subject to the lien of me

chanics or material men.

3. In this case the petition tails to set out the terms of the contract with

the first or principal contractor, and that the sub-contractor was within the

power of the principal contractor. to make it so to bind the owner, or the

property, or that there was a sutlicient fund due the principal contractor to pay

plaintiff. nor that plaintiff had performed his contract. Held. that the petition

was defective.

J. A. lfennedf/, for plaintiff in error.

C'unm'n/g/ram cf“ Webbe7", for defendant.

The opinion of the court was delivered by

WALKER, J.——It is urged in aflinnance of the decree of the

court below, that the entire property and management of the

University belongs to and is under the control of the State, and

that the mechanics’ lien law does not apply to the case. When _

that law is considered it is apparent that it contains no language

from which it can be inferred that the legislature intended its

provisions to apply to labor do11e for, or material furnished to

the State, in the improvement of its real estate. The entire

scope of that act refers to individuals, and to private corpora

tions. And it would violate the long and ever recognized canon

of interpretation, that laws which refer to inferiors cannot be

held to embrace superiors; or, laws referring to individuals do

not embrace the State. This law, only in terms, applies to per

sons, and can not be held to embrace the State, or the general or

local public, or even those who hold property of the State in

trust, and are improving it for, and under the direction of, the

State. It then follows that if this is a State institution, belong

ing to, and entirely controlled by the State, at its expense, that

the workman has no lien on the property for his pay.

Is this University, then, a State institution, or is it a pri
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vate corporation? It has been largely endowed with funds by

the State, received by donation for the purpose, from the general

government. The act by which it is organized places its con

trol under the authority of the State. The governor is required

to appoint, and the senate to confirm the trustees who control

the institution, except the governor and superintendent of pub

lic instruction, are made em-Qficio members of the board of

trustees for the management of the fund, and the government

of the University. There is nothing in the aet, from which it

can be inferred that this institution was, in any respect to be a

private corporation, either in whole or in part.

It was founded on donations from the general government,

the county of Champaign, the Central Railroad, and it may be,

from private individuals. These donations consisted of land

scrip from the general government lands, and bonds given by

Champaign county; freights by the railroad company. The

title to which was transferred to the State, and became the prop

erty of the State, to hold in trust for the purposes of the Uni

versity. And these trustees and ofiicers were appointed by the

authority of the State, for its government and control. Private

individuals have no interest in or control over it, but it is, in

every sense of the term, a State institution. It, with its prop

erty, management and control, is entirely under the control of

the general assembly, by making subsequent appropriations for

the erection of buildings, a_11d to defray expenses, and by ex

pressly prohibiting the board of trustees from obligating the

State for. the payment of any sum of money in excess of the ap

propriations thus made. Sec. 3, Acts 1871-2, p. 143. The ofii

cers of the incorporation are paid, either directly or indirectly,

from funds belonging to the State. All of the interest derived

from the funds invested, from rents from real estate, and for tui

tion paid by pupils or otherwise, belongs to the State, and hence

there can be no pretence that the institution is private, or is to

be governed by laws relating to private persons or corporations.

Had this body been mixed in its character, and a part had

been held by private individuals, and another part held by the

State, then the rule would no doubt be different. It has been

held that when the State enters into trade or business with- pri
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vate individuals associated together in a corporate capacity, then

such organization may be subjected to all of the legal remedies

which apply to private corporations. Nor can we infer, from

the fact that the board of trustees may sue and be sued, that the

general assembly intended that the special and restricted reme

dy by sueing to enforce a mechanics’ lien was intended to be

given. That idea is clearly negatived by the provision which

expressly prohibits the board of trustees from binding the State

for the payment of any sum beyond the amount appropriated.

This excludes all idea that the property could become bound by

lien or otherwise, for any sum, but that the improvements should

be paid out of the appropriation and not by sale of the land or

buildings upon which the University was erected. In this, as

well as in other particulars, this differs from the case of the

Board Qf Education v. G'r-eenbaum, 39 Ill. 609. We are unable

to perceive in the organization of this body any material differ

ence, such as should distinguish it from the State institutions

for the blind, the insane, or the deaf and dumb. We are there

fore clearly of the opinion that no lien attached in favor of plain

tiff in error for labor performed or materials furnished. But

even if it could be held that it did, the petition was substan

tially defective. It fails to set out the terms of the contract

with the first or ‘principal contractor, and that the sub-contract

was within the power of the principal contractor, to make it so

as to bind the owner or the property, or that there was a sufli

cient fund due the principal contractor to pay plaintiff in error.

Nor does it appear that he had performed his contract.

It can not be held that in case a workman undertakes to pe.r

form an entire contract, that he may quit when he chooses, with

out cause, and enforce a lien for such portion of the work as he

may have performed. He has no power to split up an entire de

mand, and maintain several suits, and enforce several liens. He

could not maintain a suit to enforce his lien for each week’s

wages, and thus harass, and vex with costs the owner and

principal contractor. He should perform his contract, unless

wrongfully prevented, before he can enforce a lien. Any other

construction of the statute would render it liable to be made an

engine of oppression, instead of the means of obtaining justice.
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Plaintiff in error, so far as we can see, has a complete rem

edy by suit under the statute, against the board of trustees and

the contractor, by recovering judgment, and by execution there

011. \Ve, for the reasons indicated, must hold that the decree of

the court below must be aflirmed, which is done.

In the principal case it is held. that

a. mechanics‘ lien can not be created

against the Industrial University at

Champaign, for the reason that that

‘institution is a State institution. dis

tinguishing the case from the case of

The Board of Ed-ucation v. G-reenbaum

16- Son, 39 Ill. 609, which was a peti

tion against the Board of Education

of the State of IHinois for -.1 mechan

ics’ lien. when it was held that the prop

erty of the Normal University is not

the property of the State. but is the

property of “The Board of Education

of the State of Illinois,“ as a corpo

ration whose charter can not be re

pealed by thc legislature. The corpo

ration may sue and be sued. and unlike

a municipal corporation, the only rem

edy a creditor has against it is by judg

ment and execution. as in a case

, DEGREE 1-XFFIRMED.

against an individual or other corpo

ration, not of a municipal cheracter.

and that the building is subject to the

claims of a creditor under the law for

the enforcement of mechanics‘ lien.

In the principal case the court say:

“Plaintiff in error, so far as we can

see has a complete remedy by suit

under the statute against the board of

trustees and the contractor by recover

ing judgment and execution thereon."

We doubt. whether the court in

tended to hold that the building and

grounds of the University were liable

to levy and forced sale.

opinion that the court did not intend

to hold that a creditor of the Univer

sity stands on any other or different

ground from other creditors of the

State.

 

We are of

ELEMENTS OF SUCCESS IN A LAWYER,

We have borrowed an extract from an occasional lecture re

cently delivered, by special request, before the students of the

Harvard Law School, by Hon. Emory Washburn, which may

have an interest by way of practical hints, to others than those

to whom it was addressed.

“ I wish, in this connection, to disabuse the student of some

of the false notions which are so generally prevalent among

young men while studying law. He has heard the fame of this

great advocate or that, and may, perhaps, have been in court

when some fluent lawyer was addressing a jury, and been struck
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with admiration at the smoothness of the flow of his language,

and the confident, self-satisfied air with which he was occupying

the time and attention of the court and jury. And he may, in

this way, be led to associate the success of a lawyer with glib

ness of speech, a strong and confident statement, and‘ a sharp

and ready repartee and reply. And when he begins the study

of his profession he is oppressed with the fear that he has not

these powers at his command, and asks with much solicitude,

how he is to acquire them? I know not how many have express

ed to me their fear that they would fail, because they lacked the

power of speaking ‘off hand.’ They had, it might be, attempt

ed to make a speech in a club, or an argument in a moot court,

and found themselves unable to recall the words in which they

had prepared to express What they had thought over and ar

ranged in their minds.

“The trouble with most beginners in attempting to address

a club, or a popular assembly, is that they think more of the

words they are to use than the ideas they would express. They

associate the making a speech with apt and proper language,

such language as passes with so-many as eloquence, and finding

themselves confused and divided in their thoughts, between What

they shall say, and the words in which they shall say it, they

fail in both. They have not learned that the true secret of elo

quence lies in having something to say which one knows, and

which he feels, and their better nature speaks for herself. This,

of course, assumes that he has a fair share of general knowledge,

and a tolerable familiarity with his own language. And if he

has, nature, in the case I have supposed, is not at a loss for proper

. terms, for these are uppermost in his mind. If a man were to

see a tragic event in the street, would he be at a loss for words

in which to describe it to the next man he should meet, an hour

afterwards? If a mother were pleading for her son before a court

or jury, does any man suppose she would have occasion to stop

to pick up choice words out of Wo1'cester or Webste1' to make

herself understood’! Eloquence is a power, in whatever form of

language it clothes itself, and it is one of the noblest and most

wonderful which God has vouchsafed to man. But it is not to

be attained by mere high sounding Words, and often makes itsslf
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felt in the plainest and homeliest terms, when heart speaks to.

the heart.

“It is a rare gift, and fortunately for men as they rise, it is

rarely numbered in the common, every-day affairs in which they

take a part. Nor is our profession an exception in this respect.

And which is ever to be remembered, if the occasion does not

inspire eloquence, no mere words can supply it. Such exhibi

tions degenerate into the ridiculous platitudes of vapid gran

diloquence.

“Courts and jurors were never designed for mere displays

of rhetoric and fine speaking. They at times give occasion for

eloquence of the highest order, but these are as rare as the Ers

kines and Websters, among the hundreds who crowd the bar.

A lawyer's connection with the courts is ordinarily this and

nothing more. The client's property, or reputation, or immu

nity of person, is involved in a complicated inquiry, in which

the court or jury are called in to settle certain controverted ques

tions of law or fact, in which analogies are to be applied, testi

mony weighed, and judgment and good sense appealed to. What

the jury wants of an advocate is to help them in getting at the

truth, and show them why their verdict should be for one rather

than the other of the parties before them. And so long as he

does that, they will lend willing attention to what he is telling

them, no matter how simple or homely the language may be in

which he addresses them. Mere talking, however glib or grace

ful, is the last thing they want to listen to, and the moment they

see that a lawyer is showing off himself, instead of showing up

his own or his adversary’s case, they let what he says go in at

one ear and come out at the other. Any lawyer who knows what

it is to deal with courts and jurors would tell you that it is not

the showy, fluent advocate, who talks easily, and trusts to his

ready wit and quick perceptions in the conduct of his case, which

is most to be dreaded as an antagonist. He is not half so formi

dable as the careful, it may be the slow and plodding, worker

who comes into court prepared at all points, and goes in for win

ning his cause instead of exhibiting himself. Such a man never

fails to get the ear of the court and jury, and as rarely fails to

carry them with him, if he is right. One of the strongest and
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‘most successful advocates which the bar of New England has

ever produced was Jeremiah Mason. And one thing that made

him so was the thorough preparation which he brought to every

case in which he was engaged. Nothing could exceed the care

and caution with which he made himself master of his facts and

guarded his positions against attack or surprise. And yet, when

he came to address a jury, his manner was at times even awk

ward, and as to language, it was much more marked by direct

ness and homely distinctness than any attempt at grace or fine

speaking. But no man ever encountered him at the bar, with

out feeling that he had no ordinary inan to grapple with.

“Another fact which I wish to impress upon the mind of

the student, in estimating the elements of success in his profes

sion, is the necessity which he will find imposed upon him to

gather up for use by study and observation a large and varied

stock of practical knowledge. He must—without my wishing

to seem extravagant—know something of everything. The sub

jects of investigation before courts and jurors, in which the law

yer may be called to take a part, are as various as the callings

and business of the different men who compose the state. It is

the business of a lawyer to investigate, explain, and help jurors

to understand whatever questions may arise in the complicated

‘transactions of a community, and to act as interpreter between

the different classes of which it is composed. Unless he knows

that of which he is to be the organ of explanation to others, he

can not even examine his own witnesses, much less cross-examine

the witnesses opposed to him. I have known lawyers spend

hours and days when preparing to conduct a cause, involving

questions of practical skill or science, with men to whom such

matters were a specialty, to possess themselves of the details of

which they might have occasion to use in making the requisite

explanations to the court and jury. But, ordinarily, he has no

such chance for preparation. If he has occasion to use such

knowledge, he must have it ready at hand, or it comes too late.

He may not, therefore, content himself with merely studying

law. That is to be but one of the elements at his command.

He must know something of practical and mechanical science,

of business in its various forms and departments, and know how
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to draw rules and illustrations from that great fountain of the

law, moral and ethical science, to say nothing of political econo

my and political science in general. And what is more, he must

have these stored up before hand. He can not stop in the midst

of a trial or an argument to hunt up and settle elementary prin

ciples.

“And while we are upon the subject of the source of a law

yer’s power with a court or jury, let me guard you against an

other proverbial error into which many young men fall—-—an am

bition to be ‘smart.’ This being smart, i11 the popular sense in

which it is applied to a certain class in the profession, implies

much that is attractive, combined with other qualities which a

man of self-respect would scorn to make use of-—quick and ver

satile powers, ready wit, which is sure to raise a laugh among

the lookers on, and a cunning which excites the admiration of

the habitues of a court room, backed up and sustained by an easy

virtue, a good share of impudence, and an unscrupulous disre

gard of means. With certain classes of the community, such

lawyers are great men, a11d so far as notoriety is tame, become

famous in their profession. But before a court and intelligent

jury it is exactly the reverse. No man is willing to be made a

dupe of trick or cunning, and when a jury detects an attempt of

that kind on the part of a lawyer, they know not when to trust

him, and suspect him even when he is in the right. If there is

any place or business in the world in which ‘honesty is the best

of policy,’ it is that of the bar. A lawyer cannot afford to know

ingly misstate evidence. He cannot afford to lie to or deceive a

jury. He may do it once, and win a cause which he ought not

to; but he may thereby lose a dozen, which a more honest law

yer would be sure to gain.

“ I should put among the elements and sources of a law_ver’s

success at the bar, a reputation for honesty, as the one he can

least dispense with, and independent of the right or wrong of

the theor , should be content to rest the position upon good‘

judgment and sound policy.alone.”—]§-mzewz-0 legal Reg2'st(>1'.

I
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Supreme Court of Wisconsin.

JOHN HIBBARD et al. v. THE WESTERN UNION TELEGRAPH CO.

1. This is an action to recover damages for the neglect of the defendant

and its servants to transmit the following message from Port Huron, Michigan.

to Milwwaukee, Wisconsin: “Buy twenty thousand, seller June, pay telegraph

there." It is admitted that the message meant, and would have been under

stood by plaintiffs agent, to buy twenty thousand bushels No. 2 wheat.

2. Telegraph companies are not insurers, and do not guarantee the de

livery of all messages with entire accuracy, and against all contingencies; but

are held to ordinary care and vigilance in the performance of their duties, and

to answer for the neglect and omission of duty of their servants and agents.

This rule applies also to night dispatches.

3. The measure of damage discussed and the authorities reviewed, and

held that the plaintiff was entitled to recover nominal damages for a breach of

the contract. -

4. The court below having found the issues for the defendant, and the

supreme court holding that the judgment below was wrong, but that the plain

tiff was only entitled to nominal damages, court refused to reverse the judg

ment.

—for plaintiff.

Finches, Lynch & Miller, for respondent.

The opinion of the court was delivered by

CoLE, J.—The facts of this case, upon which the questions

of law arise, are few and undisputed. The plaintiffs, who were

engaged in buying and selling grain in Milwaukee, through their

agent, on the 6th of May, 1872, at Port Huron, Michigan, de

livered at about 7:25 P.M., to the defendant company for trans

mission over its line a message directed to their agent at Mil

waukee, of the following language: “Buy twenty thousand seller

June, pay telegraph there.” This message was written upon one

of the printed blanks furnished by the company for the trans

mission of night dispatches, and was sent by the company to its

agent at Milwaukee, during the night of the 6th, and could have

been delivered to the agent of the plaintiffs by 9 A.M., of the

7th, but was never delivered, and was lost. On the trial no ex

planation was given, nor excuse shown on the part of the com

pany to account for the non-delivery of the dispatch. It is ad

mitted that the message meant and would have been understood
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by plaintiffs agent, as directing him to buy twenty thousand

bushels of No. 2 wheat, deliverable during the month of June.

and that he was to pay the expense of sending the dispatch. If

the agent had received the dispatch on the 7th, when it should

have been delivered, he could and would have purchased wheat

at Milwaukee, for the market- price of $1.48 per bushel. Wheat

advanced in the market on the 8th to $1.55 per bushel, when the

agent sold some at that price. The agent received from the

plaintiflfs on the 8th. in the afternoon, a letter advising him of

the sending of the dispatch. From the 8th of May to the 29th

of June, wheat fluctuated in price, and on the last named/day,

being Saturday, and also being the last day the seller would have

- had for the delivery of the wheat had a contract been entered

into, according to the dispatch, its market price was $1.23i~ per

bushel. The contemplated bargain or transaction, was what is

termed in the chamber of commerce of Milwaukee, “buying on

option,” which means that the seller should deliver the wheat .

sold at any time at his own option in the month of June. The

plaintiffs agent, on the receipt of the letter on the 8th of May.

took no steps to make the purchase, and no purchase was in fact

ever made, as intended when the dispatch was delivered to the

company for transmission. The action is brought to recover dani

ages alleged to have been sustained by the plaintiffs in conse

quence of the non-delivery of the dispatch.

The blanks furnished by the company for night dispatches,

and subject to which the message in question, was sent, provide

that the company will receive messages for all stations east of

the Mississippi river to be sent during the night, at one-half the

usual rates, on condition, “that the company shall not be liable

for errors or delay in the transmission or delivery, or for non

delivery of such messages from Whatever cause occurring, and

shall only be bound in such case to return the amount paid to

the sender.” . '

It is now claimed on the part of the _defendant, that this

stipulation restricting its liability is valid, and exonerates it V

from payment of all loss or damages which may result from

errors or delay in the transmission, or delivery, or for the non

delivery of a night message from whatever cause occurring. The
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plaintiffs it is said were competent to assent to this ‘stipulation

and did assent to it, and are therefore bound by it, having chosen

themselves to take the risk of the dispatch reaching its proper

destination. If they were not willing to take that risk it is said

they should have paid the higher rate, and sent the dispatch

under the contract for transmitting day messages, in which case

the company would have been responsible for the correct trans

mission and prompt delivery of the dispatch to their agent.

In the case of Candee against this same defendant, decided

at the present term, the validity of this condition exempting the

company from liability on account of the negligence of its ser

vants‘ in the performance of their duty was considered. It was

there held, that such a regulation adopted for the purpose of

protecting the company against the consequences of the negli

gence or frauds of its agents, was an unreasonable condition and

was void, against sound public policy. The course of reason

ing by which this conclusion was reached will be seen on refer

ence to the opinion in that case, and no attempt will be made to

fortify or add to that reasoning here. It is sufficient to say, that

upon the admitted facts there was a clear breach of duty by the

company in failing to deliver the message which it had under

taken for a valuable consideration to transmit and deliver, and

that it must be held responsible therefor. The message was re
V ceived in Milwaukee, and might and should have been delivered

to the agent of the plaintiffs, by 9 A. M. of the Tth, if the em

ployees of the company had exercised due care and attention to

the business which they had undertaken to prosecute. For, in

the language of the court in .BaZd?1;-in v. United States Tele

graph Co., 45 N’. Y., T=L4—751, “while telegraph companies are

not insurers and do not guarantee the delivery of all niessages

with entire accuracy, and against all contingencies, they do un

dertake for ordinary care and vigilance in the performance of

their duties, and to answer for the neglect and omission of duty

of their servants and agents,” and this degree of liabilit_v the

law imposes upon them as well in the transmission and delivery

of a night as a day dispatch. The defendant company was there

fore responsible for the neglect or default of its servants to de

liver the message, and must respond for whatever damages the
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plaintiffs have sustained by reason of such negligence. And

this brings us to a consideration of the important question as to

the proper rule of damages applicable to the case. The court

below found as a conclusion of law, that no injury had been sus

tained by the plaintiffs for which the court could compute dam

ages, and ordered judgment for the defendant. In this we think

the court was clearly wrong, because the plaintiffs were entitled

to recover nominal damages at least, as the consequence of the

breach of contract on the part of the company in failing to de

liver the message. But are they further entitled to recover the

profit on the expected bargain or purchase which was never made,

but which it is claimed might have been consummated had the

dispatch been properly delivered. It is argued in their behalf

that the company is bound to pay for its default, the profit which

they might have realized providing their agent had purchased

the twenty thousand bushels of wheat for $1.48 per bushel, on

the 7th of May, and resold the same on the 8th, when wheat was

worth $1.55 per bushel. Is this the true rule of damages appli

cable to the facts? y It seems to us not. '

It is a most material fact to be kept in view that no pur

chase or bargain for wheat was ever made. Un the 8th of May, ‘

when the agent was informed of the sending of the dispatch, he

confessedly took no steps to make the purchase. If the dispatch

had been properly delivered on the 7th, and he had made the

purchase according to the order of his principals, they would

have lost heavily on the contract had they not sold before they

actually had the wheat in possession. For on the 29th day of

-lune, when the vendor might have delivered on the contract.

wheat was worth in the market 24} cents on a bushel less than

when the agent would have purchased. Now suppose the com

pany had said to plaintiifs’ agent on the 7th, such a dispatch has

been received at the Milwaukee ofiice, and has been mislaid or

lost, through the carelessness or fault of our employees, but we

will assume the contract you were ordered to make, and deliver

the twenty thousand bushels of wheat to your principals, of the

designated quality, for $1.48 per bushel, at our option in June.

And what would have been the measure of damages if the com

pany had made default in the performance of this contract?
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Mr. Sedgwiclc, lays down the rule on the subject as follows:

“When contracts for the sale of chattels are broken, by the

vendor failing to deliver the property according to the terms of

the bargain, it seems to be well settled, as a general rule, both

in England and the United States, that the measure of damages

is the difference between the contract price and the market value

of the article at the time when it should be delivered, upon the

ground that this is the plaintiffs’ real loss, and that with this

sum he can go into the market and supply himself with the same

article from another vendor. It follows from this rule, that, if

at the time fixed for the delivery, the article has not risen in

value, the vendor having lost nothing can recover nothing."

Sedg. on Damages, p. 260. So that it appears if the company

itself stood in the place of the vendor of the wheat and failed

to fulfill its contract, the plaintiffs could recover nothing because

they could purchase the wheat on the 29th of June, at 241- cents

on the bushel less than they had agreed to pay. They would

therefore not have been injured by the company’s default to de

liver the wheat on its contract. Now what ground is there for

saying that the defendant is in a worse position on account of its

failure to deliver the message than it would have been if it had

itself assumed the contract, as of the time the dispatch should

have been delivered. We confess we see no satisfactory reason

for extending the liability of the company beyond what it would

have been, had a contract for the purchase of the wheat been ac

tually made with it, and if it really stood in the place of the

vendor. But it is agreed if the message had been promptly de

livered the agent might have made the purchase on the 7th, and

resold on the 8th, and thus realized a profit on the speculation.

Even if -the company were the vendor of the wheat, the plain

tiffs could not recover this loss of profits on a re-sale. That

question was expressly so decided in Williarns v. Reynolds, 118

Eng. O. L, 493', and we consider that as a strong authority ad

verse to the claim of the plaintiffs. That was an action on a

contract for thc sale of cotton by the defendants to the plaintiff.

at the price of 16§d. per Tb., to be delivered in the month of Au

gust. The plaintiff contracted to sell the same quality of cotton

to be delivered in the month of August, at 19§d. per lb. The
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defendants failed to deliver the cotton sold by them, and the

plaintiff was consequently incapacitated from performing his

sub-contract, for the sale at a higher price. He claimed dam

ages for a breach of the contract by the defendants, including

the loss of profit which he would have realized on the re-sale.

But the court held that the proper measure of damages was the

difference between the contract price (16#d. Ib), and the price

(18+d. ib.), on the last day of delivery, and that the plaintiff was

not entitled to recover damages for the loss of profit on his sub

contract. Such damage, the judges in that case say, do not na

turally flow from the breach of the contract to deliver; nor is it

such as must be deemed within the contemplation of the parties

at the time the contract was entered into in case of a breach of

it. The case of Hadley v. Bayendale, 9 Exch. 341, is cited as

laying down the true rule: a case which this court referred to

with approbation in Shepard v. Milwaukee Gas Light Co., 15

Wis. 318. In the Shepard case, Mr. Justice Paine refers to a

class of cases where parties contract for articles with reference

to use or sale on some particular occasion, and when by reason

of want of time, or their situation with reference to the market,

they are nnable to supply themselves for that occasion in case of

failure to deliver, where the difference between the contract price

and market price at the time, when they ought to have been de

livered, does not completely indemnify the injured party. See

Richardson v. Chynowith, 26 Wis. 656. But the general rule

is, where the action is brought by the vendee for a failure to de

liver, the difference between the price agreed to be paid, and the

market price of the article on the day delivery should have been

made on the contract. Havemyer v. Cunningham, 35 Barb. S.

515; Hamilton v. Ganyard, 34 do. 204. Now, applying the

rule laid down in Williams v. Reynolds, and Hadley v. Baven

dale, how can it be said that the loss of profit upon a contract

which the agent of the plaintiffs might possibly have entered

into, but which he never did, naturally resulted from a failure to

deliver the message; or could reasonably be supposed to be

within the contemplation of the parties as a result of such fail

ure when the dispatch was left with the company to be sent on

its line. If the agent had received the dispatch, so as to make
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the purchase on the 7th, what presumption is there that he

would have re-sold at a profit, none whatever. “Selling at a

profit is not the natural result of buying with an intention to

re-sell.” Shee, J., Williams v. Reynolds. For “that depends

on circumstances, altogether out of the ordinary course of

things.” And, therefore, if we presume that the agent would

have made the purchase according to the order if the dispatch

had been delivered, we cannot presume that he would have sold

the next day so as to realize a profit. The breach of contract

complained of is the failure to deliver the message, and the re

covery should be limited to an indemnification of the plaintiffs

for actual loss sustained. Profits upon a contract never made

are quite too remote and uncertain to be taken into considera

tion. Nor can it be said that the “parties may fairly be sup

posed to have contemplated” such profits as are claimed in the

damages which might result from the failure to deliver the dis

patch. Since this opinion was prepared my attention has been

called to the decision of the court of appeals of New York, in

Baker v. Drake, (published in the Albany Law Journal, Nov. 29,

1873,) which in its general reasoning supports the result reached

in this case. It is apparent, that in this case, there was a tech

nical breach of contract on the part of the company for which

the plaintiffs were entitled to recover nominal damages. But

this would be the extent of the recovery. A judgment for nomi

mal damages would not have carried costs, because the action

might have been brought in a justice's court. The dispatch was

to be paid for on delivery in Milwaukee, but as it was never de

livered the plaintiffs were at no expense for its transmission.

And while the county court was wrong in not rendering judg

ment for the plaintiffs for nominal damages, yet in a case like

the present, this constitutes no ground for a reversal of the judg

ment. This point was so ruled in Lambenheimer v. Mann, 19

Wis. 519; and the doctrine of that case was approved in Easton

v. Lyman, 30 Wis. 41, and in Jones v. King, decided at this

term. According to this rule, laid down and approved in these

decisions, the judgment in the present case must be affirmed.

IT is so oRDERED.
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Suivrerne Judicial Court ofMassaq/1 usetts.

- Manon LAW SESSION. 1873.

JAMES REDPATH et. al. v. WESTERN UNION TELEGRAPH Co.

1. The blank upon which the message in this case was sent, contained

amongst other provisions the provisiorr: “ That said company shall not be liable

for mistakes or delays in the transmission or delivery, or for non-delivery of any

unrepeated message, beyond the amount received for sending the same; nor for

mistakes or delays in the transmission or delivery, or for non-delivery of any

repeated message. beyond fifty times the sum received for sending the same.

imless specially insured." The company charging one-half the regular rates.

in addition for repeating the message. Held, that one who elects to save the

small sum charged for a" more extended liability, cannot reasonably claim the

benefit of it in a business where careful operators are so liable to make mistakes:

and that this principle applies to every stage of dealing with the message.

The opinion of the court was delivered by

Cnarmnm, C. J.—The plaintiffs sent over the defendants

line, June 23, 1872, a message directed to “Hon William Par

sons, care H. B. Hassier, Owego, N. Y.” It was written on the

usual blanks furnished by the defendants, a copy of the heading

of which is as follows: “The Western Union Telegraph Compa

ny. All messages taken by this company subject to the follow

ing terms: To guard against mistakes, the sender of a message

should order it repeated, that is, telegraphed back to the origin

ating ofiice. For repeating, one-half the regular rate is charged

in addition. And it is agreed between the sender of the follow

ing message, and the company, that said company shall not be

liable for mistakes or delays in the transmission or delivery, or

for non-delivery, of any unrepeated message, beyond the amount

received for sending the same. Not for mistakes or delays in

the transmission or delivery, or for non-delivery, of any repeated

message beyond fifty times the sum received for sending the

same, unless specially insured. Not in any case for delays aris

ing from unavoidable interruption in the working of their lines.

or for errors in cipher or obscure messages. And the company

is hereby made the agents of the sender, without liability, to for

ward any messages over the line of any other company, when
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necessary to reach its destination. Correctness in the transmis

sion of messages t0_any point on the line of this company can

be insured by contract in writing, stating agreed amount of risk,

and payment of premium thereon, at the following rates, in ad

dition to the usual charge for repeated messages, viz: one per

cent. for any distance not exceeding 1,000 miles, and two per

cent. for any greater distance. No employee of this company

is authorized to vary the foregoing.

The company will not be liable for damages in any case

where the claim is not presented in writing within sixty days

after sending the message. O. H. Palmer, Secretary; (Thos. J.

Eckert, General Superintendent, New York;) Williain Orton,

President.’ ’

In a separate line immediately above the blank for the n1es

sage, the following is printed: “send the following message sub

ject to the above terms, which are agreed to.”

The plaintiffs did not ask to have the message repeated,

which it is agreed would have tended to prevent the error here

after stated, or to have its correctness'insured, and did not pay

any extra charge for having the message repeated or insured.

Nor did they give the defendant any information other than that

contained in the message. The dispatch was not sent to Owego,

N. Y., but to Oswego, N. Y., and Mr. Parsons failed to receive

the information given in it. This action is brought to recover

damages for the failure to send it correctly.

It is immaterial whether the plaintiffs or their agent read

the printeddocument or not. Grace v. Adams, 100 Mass. 505.

lt is sufficient that they assented in writing to its terms, and

paid for the sending of a message not insured. The question

here is, whether the defendants are liable for the errors notwith

standing the agreement.

The case of Ellis v. American Telegraph 00., 13 Allen.

226, was quite similar to this. The message was sent, subject

to conditions similar to those here stated, and no extra fees were

paid for repeating it. It was a direction to send ten men one

hundred and twenty-five dollars, “the error was in stating the

sum, one hundred and seventy-five dollars.” Andthe argu

ments for the plaintiffswere similar to those urged for the plain
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tiffs here. The jury in the court below were instructed that,

notwithstanding the terms. and conditions set forth, the defend

ants were bound to make use of ordinary care, attention and

skill, and were liable to damages arising from inattention or

carelessness in such transmission, either to the sender or to the

receiver, according to their respective interests i11 the message;

and that the error in the message was primctfaeie evidence of a

want of ordinary care, attention and skill, on the part of the

defendants. A verdict was rendered for -the plaintiff, which the

court set aside, on the ground that t-he ruling was erroneous. It

was held that the liability of the telegraph company was not

like that of a common carrier; and the distinction and the rea

sons of it are stated; and that the printed conditions limiting

their liability were reasonable and valid. The error in that case

was of the same nature with the error in this case, and did not

arise from the state of the atmosphere, or the imperfection of

instruments. In the statement of facts in this case, there is

nothing from which it can be inferred that the defendants were

guilty of fraud or gross negligence; or, that the error was of

such a character that the company could not legally contract for

their own protection against liability for it, on such terms as the

printed conditions contain.

The case referred to, substantially settles this case; but

that case does not stand alone. In Mae Andrew v. Electric

Telegraph Co., 17 C. B., 3, the message was sent subject to the

condition that “this company will not he responsible for mis

takes in the transmission of unrepeated messages, from What

ever cause they may arise.” In the transmission of the mes

sage which was unrepeated “Southampton” was substituted for

“ Ilull,” This was a similar mistake to that made here, and the

message went to the Wrong town. But the court held that the

condition was a reasonable one, and afforded an answer to the

action for damages. The same principle is sustained in‘ other

cases, Owznp v. Western Union Telegraph (10., 1 Met. (Ky.,)

165; Breese v. United States Telegraph Co., 45 Barb. 274, which

was sustained in the court of appeals; Mann v. Western Union

Telegraph 00., 37 Missouri, 472. These and other cases, gene

rally sustaining the same doctrine, but some of them dissenting
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from it in some particulars, and most of them considering the

question fully are found collected in Allen's Telegraph Cases.

It seems to us, that one who elects to save the small sum

charged for a more extended liability, cannot reasonably claim

the benefit of it in a business where careful operators are so

liable to make mistakes, and that this principle applies to every

stage of dealing with the message.

JUDGMENT FOR THE DEFENDANTs.

An examination of the decided cases

shows that the law applicable to tele

graph companies, is in an unsettled

condition. There is great harmony in

the decisions holding that these com

panies can protect themselves from

loss by contract, such as one set up in

the foregoing cases; and that such a

regulation is a reasonable one, and

amounts to a contract when fairly

made. Some of the cases hold, as

held in the Redpath case, others hold

ing differently. The supreme court of

Illinois in the case of Tyler, Ullman

d'. Co. v. W. U. T. Co., 60 Ill. 431,

where a similar contract was set up as

a matter of defense, say: “Whether

the paper furnished by the company

on which a message is written and

signed by the sender, is a contract

or not, depends upon circumstances.

In analogous case in this court, Ad

ams’ Eapress Co. v. Haynes, 42 Ill.,

189, and in Illinois C. R. R. Co. v.

Frankenberger et. al., 54 Ill., 88, it

was held, the simple delivery of a re

ceipt to the shipper, is not conclusive

upon the latter whether he had knowl

edge of its terms, and assented to its

restrictions, is for the jury to deter

mine, as a question of fact, upon evi

dence aliunde, and all the circum

stances attending the giving of the re

ceipt are admissible in evidence, to

enable the jury to decide the fact.

The receipt given by the company in

this case, was declared on its face to

be a contract, and was as full for such

purpose in the terms employed, as is

in the form now before us. It was a

question for the jury in that case, but

in this case the court undertook to de

termine the question and decide the

fact.

“We think this was error. We do

not see why the same rule in this res

pect should not apply to telegraph

companies, as is applied to express

companies and railroad companies.

In regard to the latter it is always

held, whether or not such a regulation

was brought to the notice of the ship

per, so as to fix knowledge upon him.

to be a fact for the jury. Brown v.

Eastern R. R. Co., 11 Cush.97. Slight

evidence of acceptance or assent to

such regulation would no doubt suffice,

but it is for the jury to determine.” It

must therefore be conceded that the

settled law of this country is, that tele

graph companies may protect them

selves from loss by contract. The dis

tinction made by the courts is, as to

the evidence of the contract.

The next question, and one on which

the decisions are somewhat conflicting,

is, as to the effect to be given to such

contracts; some of the courts holding

that they cannot so contract, as to ex

onerate themselves from ordinary care

and diligence; other courts holding

that they may contract against all
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negligence, except such negligence as

shall be denominated gross. It is held

in the Hibbard case. that telegraph

companies are not insurers, but are to

be held to ordinary care and diligence.

The serious question is, not that tele

graph companies may restrict their

liability by contract. but the question

arises as to the extent they may so re

strict their liability. In True v. The

I12te1'national ’l'eIey'raph Co., 60 Maine.

9. (reported in 11 American Reports.

page 156. and the note to the case.)

Tyler, Ullnmn df- C0. v. W. U. Tele

graph Co.. 60 Ill. 321; IV. U. T. C0. v.

Graham, 1 Colorado, 230; (12 Ameri

can Reports. 136 and note). discuss

this subject at length. In the Colo

rado.c-ase the court hold that a tele

graph company can not by a notice

printed on a blank on which a message

is written. say that it will not be lia

ble unless the message is repeated. re

lieve itself from liability for a negligent

failure to deliver a message not re

peated, after it was received at the

otfice to which it was addressed. The

court say: "The complaint is not that

the message was incorrectly sent. or

that it was inaccurately taken off the

wires at Nebraska city. If this was

the grav-amen of the action. we might

hold with the Kentucky and Massa

chusetts courts. that it was the duty

of the plaintiff to insure its accuracy

by having it repeated."

But the supreme court of Illinois, in

discussing this subject of repeating

messages, in the Tyler case supra.

say, on page 438: "As a repeating

message. and paying fifty per cent. ad

ditional therefor, can not recover of the

company to the extent of his loss, we

are free to say such a contract, forced

as we have shown it is upon the sender.

is in our opinion unconscionable, with

out consideration and utterly void."

And the court. further on in the same

opinion say: “ In the first place. 1nod

ern telegra-phy is not now an infant

art. It sprang into existence from the

teeming brain of one now no more.

who had the. boldness to attempt to

render subservient to the wants of man

the most sublime element of nature.

and by its mysterious potency, convey

ideas. wants and wishes. to the farthest

limits of civilization; and with the

spread of its kindred element, in its

infancy it scarcely ever failed to per

form its ofiice. Thirty years have wit

nessed vast improvements in the art.

a higher knowledge of the subtle

agent called into use morc finished in

struments. and also perfect skill in

those who operate them; so that, set

ting aside atmospheric causes. which

have not yet been provided against. it

may be asserted as an incontestible

truth. that give a line of wire. prop

erly established, the most perfect in

snstruments and skilled operators who

exercise their skill with proper care.

a message started at Chicago for New

York, is as sure to reach its destina

tion exactly in the words and figures

in which it was started. as the light

ning is sure to strike the object which

attracts it. Intelligent and skilful op

erators all admit this. There is no

reason. the atmosphere being right.

and all else right. why a message cor

rectly transmitted along the line to

the end of the line, no matter how

many hundred miles asunder may be

the point of its departure from the

point of its reception. If this is so.

then the efforts made by the courts to

excuse those who undertake this busi

ness, should not be imitated or encour

aged by this court."

“ Telegraph companies must be held

responsible notwithstanding the spe

cial conditions of such contracts as are
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made by all the com anies, for mis

takes happening by the fault of the

company; such as defective instru

ments. or carelessness". or unskillful

ness of their operators; but not for

mistakes occasioned by uncontrollable

causes. Sweatland v. Ills. and Miss.

Telegraph Co.. 27 Iowa. 433; Tyler

case supra. To permit them to con

tract a ainst their own negligence,

would he to arm them with av most

dan erous power; one indeed, that

wou d leave the public almost entirely

remediless. It must be borne in mind

that the ublic have but little choice

in the se ection of the company which

is to perform the desired service. They

do not select their agents or em loyees,
nor can they remove them. Tlhey are

bound to take the com any as they find

it, and to commit to t ese agents their

messa es, however valuable they may

be. uch being the case. public policy

as well as commercial necessity, re

quire that companies engaged in tele

graphy should be held to a high de

gree of res onsibility. That when a

message is delivered to the company.

it is bound to transmit it. and trans

mit it correctly. That they may con

tract against liability. occasioned by

atmospheric and kindred cause, over

which the company have no control.”

W. E. T. C0. v. Graham. and Tyler,

Ull-man ¢£- Co. v. 'W. U. T. Co., supra.

That when an error in the transfer of

a message occurs, the burden of proof

is on the company. to show that the

error was occasioned by atmospheric

or other cause. over which they had

no control. As to the measure of dam

ages, see the principal cases. and the

cases above cited, particularly cases

cited in note to Graham's case, on

page 149, vol. 9. American R. The

uestion of night dispatches arose in

t e case of Candee v. The W. U.T Co.,

before the supreme court of Wisconsin,

unreported, in which the court say:

- “ It is unnecessary to consider this case

with reference to the regulations gov

_ erning the receipt, transmission and

delivery of day messages. although

such regulations were put in evidence

by the company. The message in

question was a night message, written

u on what is called a ‘night-message

b ank ‘, furnished by the company, and

which contained special regulations

for messages of that description. The

regulations printed u on and consti

tutin the heading o ' the night-mes

sage hlank, and underneath and sub

ject to the terms of which the message

was written and directed to be sent.

are the only ones applicable to such

messa e, or which can be said to have

forme the contract between the plain

tiff and the company. It does not

concern the court, therefore, to exam

ine or consider the reasonableness or

validity of the regulations touching

day messa s, but only those which re

late to haf rate or night messages.

and we shall confine ourselves to the

latter.

“ All the courts concur. we believe,

in holdin that a regulation, the de

sign of w ich is to rotect the compa

ny from responsibi it-y on account of

the gross ncgli ence or. fraud of its

agents and emp oyees in the transmis

sion or delivery of a message which

the company undertakes for a valuable

consideration. to send, is unreasonable.

' st sound public policy, and void.

T e correctness of the conclusion is as

ably vindicated and sustained in the

opinion of the court by Breese. J .. in

Tyler v. The Western Union Tele

graph Co., 60 Ill. supra. as in any

case which has fallen under our ob

servation. The same proposition has

been frequently affirmed in other cases

and by other courts, and is distinctly

recognized in Red ath v. Western

Union Telegraph 0., (su reme court

of Massachusetts, April, 1 73.) a ma.n

uscript co y of the opinion in which

has been urnished us b the counsel

for the company since t is cause was

argued and submitted. Ante371. We

do not dwell upon a princi le so gen

eially acknowledged and which meets

our entire approbation. but proceed to

inquire whether such is the purpose of '

the regulations here in uestion.

" We think there can e but one an

swer to the inquiry, and that is that

the regulations were intended to secure

the company against liability for the

injurious consequences flowing from

its own, and from the negligence and

omissions of its agents and operators

in and about the performance of its

contract entered into with the sender

of the message. The supposed exemp

tion is broad and sweeping, and calcu
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lated, no doubt, to relieve the compa

ny from .all res onsibility for the 11n

proper or insu cient performance or

attempted performance of the contract,

or for the entire failure to perform it, ‘

from whatever cause occurring. Aside

f'rom the objections restin on grounds

of public olicy, and whic forbid the

company rom stipulating for immuni

ty from the consequences of its own

wrongful acts, it seems very clear tons

that there can be no consideration for

such sti ulation on the part of the

sender o the message, and that. so far

as he is concerned, it is void for that

reason, although exacted by the com

plany and fully assented to by him.

“ither the company enters into a con

tract with him, and takes upon itself

the burden of some sort of legal obli

gation to send the. message, or it does

not. It would be manifestly against

reason, and what all must assume to

be the intention of the parties, to say

that no contract whatever is made be

tween them, and nobody, not even the

ofiicers or representatives of the com

pany, assert such a doctrine.

“ It would seem utterly absurd to as

sert it. Holding itself out as ready,

and willing and able to perform the

service for whosoever comes and pays

the consideration itself has fixed and

declared to be sufiicient. and actu

ally receiving such consideration. it

cannot be denied, we think. that a

legal obligation arises and duty exists

on the part of the company to trans

mit the message with reasonable care

and diligence accordin to the request

of the sender. Such eing the atti

tude of‘ the company and the obliga

tion which it assumes by accepting the

payment, the question arising is wheth

er it can at the same time, and as part

of the very act of creating the obh -

tion, exact and receive from the ot er

yligli-ty to the contract a release from it.

e regulations under consideration if

looked u on as reasonable and valid.

complete y nullify the contract by ab

solving the company from all obliga

tion to perform it. and the party deliv

ering the message ets nothing in re

turn for the price o transmission paid

by_ him. Is it possible for the compa

ny, or for any other part entering

into a contract for a valua le consid

eration received, to promise and not

to promise. or to create and not to cre

ate, an obligation or duty at one and

the same moment. and by one and the

same act? The inconsistency and im

possibility of such things are obvious.

But if there were no such difficulties.

or if the occasion or circumstances were

such that a valid release might be exe

cuted and it be regarded in that light.

still the objection exists that there is

no consideration whatever to support

it. and it must be held void on that

ground. If it be ur ed that the send

er receives his consi eration in the re

duced price of transmission, or because

the company undertakes to send the

message at one half of the usual rates

of transmitting day messages that ar

gument ends, in provin that the com

pany does not underta e to send the

message at all, and that no contract

or agreement on its part is made or

entered into for that ur ose. If the

company promises or in s itself at all

for the rate of consideration named.

and which it is willing to and does a.c

ce t, then the smallness of such con

si eration can not operate to relieve

from the romise, or to destroy the ob

ligation t us created. Regarding the

regulations in this light, therefore, as

well as in that of correct public policy,

it is seen that effect cannot be given to

them, as a means of protection or es

cape on the art of the company from

all liability or the non- erformance of

its contract. The regu ations can not

serve to shield the com any from _the

consequences resulting from the gross

negligence or fraud of its officers or

a-gents, or from their entire failure to

perform the service. no good excuse for

such failure being offered or shown.

"' The omission of the operator here to

send forward the message during the

night was the result of gross ne li

gence and inattention to duty on is

part. It was a total failure to erform

the contract. in excuse of w 'ch no

facts whatever were shown or offered

by the company upon which the burden

of making such proof rested. '

“We come now to the question of

the measure of damages in this case.

and herein we think the court below

was in error. We are of opinion that

the plaintiff is entitled to recover no

more than nominal damages; or,

as specified in the regulations. the
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amount paid for tiansiiiitting the ines

sage.

“There appears to be no division of

opinion among the courts. that in con

tracts of this class the measure of the

damages to be recovered for the breach

is the same as that which obtains in ac

tions upon contracts in general; the

rule for the assessment of which has

ever been regarded as currently ex

pressed in the leading case of Hadley

‘U. Baxendole, 9 Exch. 341, S. C. 11

Eng. Law and Eq. R.. 398. The rule,

as there stated, is that where two par

ties have made a contract. which one

of them has broken. the damages

which the other ought to receive in

respect of such breach of contract.

should be either such as may fairly and

substantially be considered arising na

turally; that is. according to the usual

course of things, from such breach of

contract itself, or such as may reason

ably be supposed to have been in the

contemplation of both parties, at the

time they made the contract. as the

probable result of the breach of it.

l‘he case and the rule were referred to

and approved by this court in Shepard

son v. The Milwaukee Gas Light Co.,

15 Wis. 318, and afterwards followed

in Richardson v. Che;/no-weth, 26

_ Wis. 656.

“ It can not be said or assumed that

any amount of damages or any pecu

niary loss or injury will naturally ensue

or be suffered according to the usual

course of things from the failure to

transmit a message, the meaning and

import of which are wholly unknown

to the operator. The operator who re

ceives and who represents the com a

ny and may for this purpose be sai to

be the other party to the contract, can

not be supposed to look upon such a

message as one pertaining to transac

tions of pecuniary value and impor

tance. and in respect of which pecu

niary loss or damages will naturally

arise in case of his failure or omission

to send it. It may be a mere item of

news, or some other communication of

trifling or unimportant character. Ig

norant of its real nature and impor

tance. it cannot be said to have been

in his contemplation. at the time of

making the contract. that any particu

lar damage or injury would be the

probable result of a breach of the con

tract on his part.‘

“In this case the message was in

cipher, its meaning wholly unknown

to the operator, and no ex lana-tion

'ven of its true character an import.

‘ t is true that the plaintiff testified. and

his was the only testimony on the sub

'ect. that the employee to whom he de

livered the messa , and the other per

son en ged in t e ofiice at the time.

knew t at the message ‘pertained to

stock because they knew my business

to be that business.’ And it is true he

likewise testified he informed the boy

in the office that it was a telegram

which required attention and prom t

ness in the sending. and that he eft

under belief that his request would be

complied with. But these facts, how

ever much they may tend to show neg

ligence in the employe or operator. fail

to bring the case within t-he rule for the

assessment of damages above stated.

They fail to show that it was made

known at the office that the transac

tion was one relating to the purchase

or sale of stocks, or if this had been

made known. they fail to show that .

the agents of the company received

any information as to the ldnd or qua

lity of stock directed to be purchased.

“ For all that the operator knew or

was informed, it might have been some

oommunication or inquiry concerning

stocks from the noii-transmission of

which no special damage would or

could ensue. He cannot be said. there

fore. to have contem lated a rise in the

value of stock by w 'ch the plaintiff

became a loser as the robable. or one

of' the probable or possi le results of his

failure to transmit the message and

consequent breach of the contract. To

have put the company in a position of

responsibility for the difference in the

price of the stock between the opening

of the New York stock exchange on

the next morning, when the messa e

should have been in the hands of t e

laintiff 's agent in New York. and the

liour half-past one in the afternoon.

when the same was transmitted to and

reached such agents. it was necessary

that the agents or operator of the com

pany at Milwaukee should have known

the contents or meaning of the mes

sage. either by the same havin been

written out in plain and intefiigible

words, or having been otherwise ex

plained to him. It might not perhaps

ave been necessary to have given a
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full and literal translation. but the

value to the plaintiff of the message

in a. pecuniary sense. if we may be er

mitted so to speak, or the sum w ich

t-he plaintiif was likely or liable to lose.

or in which he might in the ordinary

course of events be damaged in case

the message was not accurately and

speedily transmitted, ou ht at least to

have been cominunicatec to the agent

or operator of the company.

" Counsel for the plaintiff contend.

if the agent or operator was not ap

prised o the nature and importance

of the communication. that it was his

fault. and that the duty rested upon

him to have made inquiry of the plain

tiif in this particular. They argue that

the plaintiff was not bound to make

explanation, but that it was incumbent

on the agent or operator to make in

quiry. if further information was need

ed for the protection of the company.

If we accept the views expressed by

the authors of the treatise u on the

Law of Tele 'aphs, (Scott an Jama

gin). 166, an note, counsel are without

authority anywhere in support of this

position whilst the decisions and utter

ances which have come from the bench

in numerous instances have been uite

uniform and clear against it. e do

not feel called upon to examine the

cases seriatim nor even to refer to them

by name upon this or any other point.

since they have all been so convenient

ly and methodically collected and ar

ranged in Allen’s Telegraph Cases.

The case of Ritfenhouse v. '17:!» Inde

pendent Li-ne of Telegraph. 44 N. Y..

‘Z63. Allen 570. also relied upon by

counsel. turned upon the ground that

sutficient appeared on the face of the

message to indicate its character and

importance, and the courts said if the

agents wished to understand it more

fnllv they could have inquired of the

senders. In analogy to the rule which

prevails on the delivery of goods to :1‘

common carrier. where. if his liability

is not limited by special notice. and if

there are no improper means or arti

fice adopted by the erson who sends

the goods. to concea the nature and

value of the contents of the box or par

cel so as to deceive or mislead the car

rier. the person sending the goods is

not bounr. to make the disclosure un

less inquiry is made of him on the sub

ject, the courts might perhaps have

held in respect to these messages to be

sent by telegraph that the duty of dis

closure did not exist except upon in

quiry made of the sender by the agents

of the tele, aph company. Angell on

the Law o Carriers, § H. 4. But with

regard to these messages in oi her. the

signification and pu ort of W ich are

w ollyunknown to t e agents and op

erators, the question would still have

arisen whether they should not be

looked upon as a means or artifice

adopted by the sender to conceal the

nature or importance of the communi

cation. and thus have brought such

messages within the operation of an

other rule or principlewhich exempts

the common carrier from responsi

bility. Angell. § § 258 to 263. The

principle which relieves the common

carrier on the ground of concealmenf

of the owner of the goods, in respect

to the nature. amount, and value of

them. seems to be that which is most

nearly suited to the case or transaction

in hand. and, as it is the one which

has been thus far acted u on and ap

plied by other courts. we eel no hesi

tation in adopting it.

"The cause was tried in the court

below before the judge. without a jury

and all the evidence is certified up.

The trial in this court is. therefore, a

new or second one, both on the law

and the facts, and the judgment of

this court is final.

“Another trial in the court below is

not to be directed in such a case.

“The judgment appealed from is re

versed, and cause remanded with di

rections to render judgment for the

plaintiff for the sum paid by him for -

the transmission of the message. and

that thereupon the costs be taxed and

judgment entered therefor in the ac

tion as presented by law."

The same question arose and was

discussed in the supreme court of Maine

in the True case supra. See 11 A. R.

vol. 11. 156. and note. Repetition of

messages. See Graham's case, True's

case and Tyler's case supra. Delays

in the delive ' of a message. result

from causes tiiltogether different from

those which produce mistakes in trans

mission. and it is reasonable that rules

of limitation or exemption should be

adopted to the nature of the case.

Scott & Jarnigan. on the Law of Tele

graphs. § 113. Graham's case. supra.
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In the Circuit Court of llfaolison Uouen-t_z/_, Illinois.

PATRICK McCORMICK 1*. THE CITY OF EAST ST. LOUIS.

1. The ordinance of the city of East St. Louis. providing, that the Com

mittee of Ways and Means of the Common Council, “be authorized to adjust

and compromise any claims of persons holding certificates of indebtedness issu

ed by the Metropolitan Police Commissioners of the city of East St. Loais." &c..

considered, and held void.

2. It is a well established rule of law that where power is given to muni

cipal authorities in express language to become indebted. the terms and purpose

of the grant will measure the extent of the power. ‘

I-3. The provision of the charter held, a restriction upon the powerwof the

council. and that any contract made or attempting to be made, looking to the

payment of the Metropolitan Police Scrip as unauthorized and prohibited by

the charter.

Opinion by '

SNYDER, Circuit Judge.—This is an application made to the

St. Clair county circuit court, at the September term, 1874, to

enjoin the city of East St. Louis, its mayor, common council,

clerk and treasurer, from proceeding under a11 ordinance passed

by said common council on the 4th day of September last.

The ordinance in question provides that the committee of

ways and means of said common council “be authorized to ad

just and compromise any claims of persons holding certificates

of indebtedness issued by the metropolitan police commission

ers of the city of East St. Louis, on such terms "and conditions

as said committee may deem proper; provided, such committee

shall not pay more than the amount actually received for such

certificates, with interest thereon not exceeding ten per cent. per

annum;” and that in all cases where such compromise shall be

effected with the holders or owners of such certificates, “bonds

of the city, running twenty years and bearing not exceeding ten

per cent. interest, shall be issued by the proper oflicers of the

city for the amount, or a warrant may be agreed upon.”

That the certificates of indebtedness mentioned in the ordi

nance were issued without authority of law has been expressly

decided by the supreme court in the case of Weder v. The City/of

East St. Lou/is et. al., 55 Ill., 133; and that they are illegal and
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-void is not disputed by counsel for defendants. The question,

and the only one, in my opinion, to be determined in this case

is: Has the common council. of the city of East St. Louis au

thority, under the laws of this State, to pay out the money of

the municipality as provided in the ordinance? The question is

simply one of power and must be answered regardless of the

merits or legality of the claims sought to be paid. Whatever

the power conferred upon the council may be, they cannot be

transcended nor disregarded. I concede, as claimed by the de

fendant’s counsel, that municipalities may ratify the unauthor

ized acts and contracts of their agents or authorities; and that,

perhaps, they m'ay go a step further and accept and make com

pensation for benefits conferred upon them outside of any con

tract or agreement. But this must be understood to apply only

to such acts, contracts and benefits as are within the corporate

powers of the municipality to ratify or accept. It is clearly im

possible to ratify, accept or make good an act, contract or benefit

which is without the scope of the corporate authority.

The charter of the city being both the source and the limit

of its powers, We must look solely to the provisions of that char

ter for the solution of this question. Article 3, section 4, of that

instrument empowers the council to appropriate money, and pro

vide for the payment of the debt and expenses of the city, to

borrow money on the credit of the city, not exceeding $100,000;

to issue bonds, scrip or certificates of indebtedness therefor, etc.;

and then it is provided, that “with the money so borrowed the

city council shall first liquidate and discharge all the legal in

debtedness of the city, and the balance shall be equitably ex

pended by the council in general improvements that shall be for

the general benefit of the city.” There is no other provision of

the charter which authorizes the council to create a debt against

the city. ‘ .

lt is a well established rule of law that where power is given

to municipal authorities in express language to become indebted.

the terms and purpose of the grant will measure the extent of

the power. It is useless to multiply words to explain or enu

merate the purposes for which the council may create debt in the

name of the city. .The language of the charter sets forth the
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purposes in as explicit words as can be used. A debt can be

created only for the purpose of discharging the “legal indebted

ness” of the city, and for general improvements. It was, no

doubt, the expectation of the legislature, when it created the

charter, that the annual revenues of the city would meet its an

nual expenses, and it was certainly intended to limit the powers

of the council to create debts, otherwise unbounded prodigality

and consequent ruin must frequently result; and to limit the

power to “legal indebtedness ” is not only reasonable, but most

obvious and necessary. I must then, regard the provision of the

charter above quoted as a restriction upon the powers of the

council, and hold that any contract made, or ‘attempted to be

made, by it, looking to the payment of this scrip, which, it is

admitted, the city is under no legal obligation to pay, is not

only unauthorized but prohibited by the charter. The demurrer

to the bill is, therefore, overruled, and a temporary injunction

is granted as prayed for, on complainant entering into bond in

the sum of $1.000, with security to be approved by the clerk.

OPINION OF ATTORNEY-GENERAL EDSALL.

 

SIR:-—In pursuance of the request contained in your letter

of the 5th inst., I have examined and will state my opinion upon

the question as to whether assaults and assault and battery are

punishable by indictment under the law now in force.

In 06W:])677/t6'7’ V. The People, 4 Scam. 197, it was held that

by the statute then in force, exclusive'jurisdiction of those of

fenses was expressly conferred on justices of the peace.

The constitution of 1818, which was in force at the time of

that decision, did not in terms confer any urisdiction upon the

circuit courts, but invested the general assembly with full power

to establish courts, inferior to the supreme court, and regulate

their jurisdiction. Constitution qf 1818, Article 4.

It was very properly held under that constitution, that

where the statute in terms conferred exclusive original jurisdic

tion of certain offenses on justices of the peace, the circuit
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courts could not take original jurisdiction of the same class of

offenses. '

The constitution of 1870, contains this provision: “The

circuit courts shall have original jurisdiction of all causes in law

and equity, and such appellate jurisdiction as is, or may be pro

vided by law.” Art. VI, § 12.

Prosecutions for crimes and misdemeanors including as

sault and asssault and battery, are undoubtedly “causes in law,”

within the meaning of the constitution. The general assembly

has no power to abridge the original jurisdiction of the circuit

courts, which is conferred by the constitution itself. Upon this

ground it was held, that the clause of the Act of April 5, 1872,

purporting to confer upon the county courts," “exclusive juris

diction of all criminal causes and misdemeanors where the pun

ishment was not imprisonment in the penitentiary or death,”

did not deprive the circuit courts of jurisdiction of that class of

offenses. Weather,/P/rd et. al. v. The People, Jan’y term, 1873.

(unreported); Myers v. The People, 5 Chicago Legal News, 255.

This principle seems to have been recognized in the late re

vision of the statutes. It is provided that: “Justices of the

peace shall have original jurisdiction in all cases of misdemean

ors where the punishment is by fine only, and the fine does not

exceed $200, and in all cases of assault, and assault and battery,

and aflrays, in which the people are plaintiffs.” Rev. Stat. 1874»,

p. 405, g 351.

Such urisdiction is not and could not have been conferred

exclusively on justices of the peace.

Section 22 of the criminal code provides that: “Whoever

shall be guilty of an assault, or assault and battery, shall be fined

not less than $3 nor more than $100.” Rev. Stat-ates 0f1874.

p. 355, 22.

The statute also provides that all offenses cognizable in the

circuit and in the criminal courts of Cook county, “shall be

prosecuted by indictment.” Ibwl. p 406, § 393.

Inasmuch as those courts have, under the constitution, ori

ginal urisdiction of prosecutions for assault, and assault and bat

tery, it necessarily follows, that the same may be prosecuted in

such courts by indictment. The criminal court of Cook county,
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has “the jurisdiction of the circuit court in all cases of a crim

inal or quasi criminal nature.” Constitution 1870, Art. 6, § 26.

If the circuit courts have original jurisdiction of prosecu

tions for assault and battery, it is undeniable that the criminal

court of Cook county possesses like jurisdiction. Assaults, and

assault and battery, were indictable offenses at common law.

1 Hawkins' Pleas of the Crown, 264; 1 Bishop Crim. Law.,

§§ 548–550; 2 Bishop Crim. Procedure, §§ 54–70.

Whilst it is true, that in most offenses of this character, it

is less expensive and altogether advisable to prosecute the same

before justices of the peace in the summary proceeding author

ized by the statute; yet cases may not unfrequently occur, when

it will advance the public interests to have the circuit court ex

ercise original jurisdiction. Parties may be indicted for as

sault with intent to commit murder, or for assault with a deadly

weapon with intent to inflict a bodily injury, and upon the trial

the proof may not be sufficient to warrant a conviction for either

of these offenses, yet may show an aggravated assault and battery.

If the circuit courts have original jurisdiction of the latter

offense, convictions may be had therefor, when the evidence jus

tifies it under indictments for either of the former offenses.

Beckwith v. The People, 26 Ill., 500; Carpenter v. The People,

4 Scam. 198. -

Convictions for assault and battery may be thus obtained

in cases where the prosecution would wholly fail, if the circuit

courts have not original jurisdiction of this class of cases.

Very respectfully,

JAS. K. EDSA LL.

Hon. CHAs. H. REED,

State's Attorney, Cook Co.

- --–e-o-o-o-o

HON. WILLIAM W. O'BRIEN.

Hon. W. W. O'BRIEN, has removed from Peoria to Chicago,

and formed a law partnership with the Hon. William Barge and

S. Dixon, both formerly of the Dixon bar, in this State. The

firm is, O’BRIEN, BARGE & DIxoN, and their office in Nixon

Block, Chicago.
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POWER OF CORPORATIONS TO TAKE AND HOLD

REAL ESTATE.

FOREIGN CORPORATIONS, THEIR POWER TO HOLD REAL ESTATE.

It may be regarded as the settled law of this State, that a

corporation can act only in the manner prescribed by the act

of incorporation which gives it existence. Betts v. Menard,

Breese, 395; Town of Petersburg v. Metzker; 21 Ill. 205. The

corporation is precisely what the act incorporating has made it,

deriving all its powers from the act, and being capable of exert

ing its faculties only in the manner the act authorizes. This

doctrine has been recognized and adhered to by all the courts

in this country, without any serious departure from it. Metro

politan Bank v. Godfrey, 23 Ill., 602, and the numerous cases

there cited. See also, City of Chicago v. Rumpff, 45 Ill., 90:

The People v. The Chicago Board of Trade, Ibid, 112; Bank

of Augusta v. Earle, 13 Pet. 521. Corporations legally estab

lished under the laws of one of the States of the United States are

legally competent to negotiate, and enter into contracts beyond

the jurisdiction of the State where they are created. It is very

true that a corporation can have no legal existence out of the

boundaries of the sovereignty by which it is created. It exists

only in contemplation of law, and by force of the law; and

where that law ceases to operate and is no longer obligatory, the
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corporation can have no existence. It must dwell in the place

of its creation, and can not migrate to another sovereignty. But,

although it must live and have its being in that State only, yet

it does not by any means follow that its existence there will not

be recognized in other places; and its residence in one State cre

ates no insuperable objection to its power of contracting in

another. It is indeed a mere artificial being, invisible and in

tangible, yet it is a person for certain purposes in contemplation

of law. Corporations created in this country, have for many

years made contracts in England, with never a doubt suggested

of their validity, and the rules of comity between foreign na

tions apply to the States of this Union. Bank of Augusta v.

Earle, 13 Pet. 519; Tombigbee R. R. Co. v. Aneeland, 4 How.

16; Kennebec Co. v. Augusta Ins. and Banking Co., 6 Gray,

204; Ohio Life and Trust Co. v. Merchants' Ins. and Trust Co.,

11 Humph. 1. See also, Blair v. Perpetual /ns. Co., 10 Mo.

559. The statute of this State provides, sec. 1, $5 Hurd's Stat.,

p. 1011, that: “The words ‘person’ or ‘persons, as well, all

words referring to or importing persons, may extend and be ap

plied to bodies politic and corparate, as well as individuals.”

The supreme court of New Jersey, in Columbia Fire /ns.

Co. v. A. in yon, American Law Reg., for Nov., 1874, p. 676, the

court say: “corporations are artificial beings, the creatures of

private law, and not citizens within the meaning of that clause

of the Federal constitution, which secures to the citizen of each

State ‘like privileges and immunities with the citizens of the

several States. It may therefore be conceded, not only that our

legislature may put under restraint business transacted in this

State by a company created by the law of another State, but in

the exercise of their plenary powers may limit, if they can not

deny the right of such company to sue in our courts.”

Our supreme court in discussing this question in Ducat v.

The City of Chicago, 48 Ill., 174, say: “This is an important

and very interesting question, and we have very carefully con

sidered the points made by appellant, and the argument in their

support, and have reached the conclusion that corporations are

not citizens within the meaning of section 2 of article 4, of the

constitution of the United States. Appellants proposition is,
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that corporations created by the laws of New York, are to the

intents and purposes for which they are created citizens of New

York, and as such entitled to all the benefits of the section

above cited, that ‘the citizens of each State shall be entitled to

all privileges and immunities of citizens of the several States.”

We have examined all the authorities cited on both sides of this

proposition, and cannot find it has ever been decided by any

court that corporations are citizens within the sense and mean

ing of this clause.” The court reviews, Louisville C. &. C. R. R.

Co. v. Litson, 2 How. 497; Covington Draw Bridge Co. v. Shep

herd, 26 How. 227; Lafayette Ins. Co. v. French et al., 18 How.

404; Hope Ins. Co. v. Boardman, 5 Cranch, 57; Bingham v.

Cobut, 3 Dallas, 382; Bank of the United States v. Deseaua et.

al., 12 Modern. A corporation is quod hoc, a citizen for the

purpose of suing and being sued.

The court then, on page 177, say: “It seems to us there is

much more sound sense and a more just appreciation of this

subject to be found in the view expressed by Chief Justice Taney,

in the case of the Bank of Augusta v. Earle, 13 Pet. 519, cited

with so much deserved approbation by appellants counsel, in

which he places the power of a corporation created in one State

to make contracts in another State, upon the comity between the

States, and says, “that the comity thus extended is no impeach

ment of sovereignty, it being the voluntary act of the State by

which it is offered, but inadmissible when contrary to its policy,

or prejudicial to its interest. This power then, existing by

comity, inadmissible when it is contrary to the policy of a State

to admit it, the pretense that in this respect the corporation is

vested with all the rights of a citizen of another State vanishes.

The same comity which recognizes their contracts should recog

nize their power to enforce them by suit, otherwise the power to

contract would be in a great degree nugatory.” If the mem

bers of a corporation are to be regarded as individuals, carrying

on business in their corporate names and therefore entitled to

toe privileges of citizens in matters of contract, it is very clear

they must at the same time take upon themselves the liabilities

of citizens, and be bound by their contracts in like manner.

The result of this doctrine would be to make a corporation a
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mere partnership in business, in ‘which each stockholder would

be liable to the whole extent of his property for the debts of the

_ corporation, and he might be sued for them in any State in

which he might happen to be found. The clause of the consti

tution in question, certainly never intended to give to the citi

zens of each State the privileges of citizens of the several States,

and at the same time exempt them from the liabilities which the

exercise of such privileges would ‘bring upon individuals who

were citizens of the State. “ This would be to give the citizens

of other States far higher and greater privileges than are enjoy

ed by the citizens of the State itself. Besides, it would deprive

every State of all control over the extent of corporate franchises

proper to be granted in the State; and corporations would be

chartered in one State to carry on their operations in another.”

“Whenever a corporation makes a contract it is the contract of

the legal entity; of the artificial being created by the charter

and not the contract of the individual members. The only rights

it can claim are the rights which are given to it in that charac

ter, and not the rights which belong to its members as citizens

of a State.” The court in the case of Ducat v. City of O’/zvicago,

supra, on page 179, say: “Corporations have no status in States

as citizens of the State creating them, and when they come into

this State to dp business and make profits, a discrimination can

be rightfully made between them and our domestic corporations

of the same character; that if it should be deemed good policy

by the legislature, they could be so taxed or otherwise burdened

as to compel them to leave the State. They may be regarded as

a benefit or a nuisance, according to the caprice of the legisla

ture, they not being citizens in any approved sense of that

term, which can be correctly understood in no other sense than

that in which it was understood in common acceptation, when

the constitution was adopted, and as it is universally explained

by writers on government, without a11 exception. citizen 's

. of the genus homo, inhabiting and having certain rights in some

State or District. Such a being, if a citizen of New Yorkfbr

of any other State of this Union, is for many purposes a citizen

of this and of all the other States, and is entitled to all such

privilegesand immunities within the purview of the constitu
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_tion as the citizens of those States permanently residing therein

are entitled to. These are personal privileges, many of Which

are specified in the case of Oozfield v. Uoryell, 4 Wash. C. C. R.

371. These privileges attach to him in every State into which

he may enter as tb a human being-—as a person with faculties to

appreciate them and enjoy them—not to an intangible, a mere

legal entity, an invisible, artificial being; but to the man, made

in God’s own image. The individual citizen has the power of

moving from place to place, as his business or his pleasure may

prompt. He has rights which are so important as to make it

desirable that they should be uniform throughout this broad and

expanded Union; which, in order to promote mutual friendship

and free social or business intercourse among the people of the

several States, were placed by this clause of article 4, under the

protection of the Federal government. In the case of corpora

tions no such reason exists. Corporations in the States of their

creation are not entitled to the privileges or ‘rights’ as appel

lant claims of the citizens of such State. They can not vote at

elections; they are ineligible to any public oflice; they can not

be executors, administrators or guardians. They are artificial

beings, endowed only with such powers, and privileges and

rights as their creator thought proper to bestow upon them.

They have not the power of locomotion, and of course are not

fit subjects in the view above expressed of the constitutional

clause on which this cause turns, not being able to go into the

States of the Union at their corporate will a11d pleasure, and ex

ercise their faculties therein, they can not by any reasonable and

just view of that clause be deemed as‘. coming within its spirit

or object.” It is provided by statute, in this and most of the

States, that: “Religious Societies,” “Agricultural and Horticul

tural Societies,” “Canal Companies,” “Horse Railway Compa

nies,” “Toll Bridges,” “Toll Roads,” “Universities,” “Col

leges,” “Academies,” etc., may become incorporated under gen

eral or special acts of the legislatures, and may hold certain real

estate, usually such quantities as may be necessary for the pur

pose of carrying out the purposes and object of the corporation.‘

The statute authorizing such corporation to take and hold such

real estate for the uses and purposes of the corporation. The
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statute of this State, chapter 32, entitled Corporations, Hurd's

Stat. p. 285, provides, § 1. “That corporations may be formed in

the manner provided in this act, for any lawful purpose except

banking, insurance, real estate brokerage, the operation of rail

roads and the business of loaning money; Provided, that horse

and dummy railroads may be organized and conducted under the

provisions of this act. And provided further, that corpora

tions formed for the purpose of constructing railroad bridges,

shall not be held to be a railroad corporation.” Section 5, of

this chapter provides that the powers of “Corporations formed

under this act, shall be bodies corporate and politic, for the pe

riod for which they are organized, may sue and be sued, may

have a common seal which they may alter or renew at pleasure,

may own, possess and enjoy, so much real and personal estate as

shall be necessary for the transaction of their business; and may

sell and dispose of the same when not required for the uses of

the corporation. They may borrow money at legal rates of in

terest, and pledge their property both real and personal, to

secure the payment thereof, and may have and exercise all the

powers necessary and requisite to carry into effect the object for

which they may be formed; Provided, however, that all real es

tate so acquired in satisfaction of any liability or indebtedness,

unless the same may be necessary and suitable for the business

of such corporation, shall be offered at public auction, at least

once every year, at the door of the court house of the county

wherein the same may be situated, or on the premises so to be

sold, after giving notice thereof for at least four consecutive

weeks, in some newspaper of general circulation published in

said county; and if there be no such newspaper published there

in, then in the nearest adjacent county, and if there be no news

paper published therein, then in the nearest adjacent county

where such newspaper is published, and said real estate shall be

sold whenever the price offered for it is not less than the claim

of such corporation, including all interest, costs and other ex

penses. And provided further, that in case such corporation

shall not within such period of five years sell such lands either

at public or private sale as aforesaid, it shall be the duty of the

State's attorney to proceed by information, in the name of the
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people of the State of Illinois, against such corporation in the

circuit court of the county within which such lands so neglected

to be sold shall be situated, and such court shall have jurisdic

tion to hear and determine the fact, and to order the sale of such

land or real estate, at such time and place, subject to such rules

as the court shall establish. The court shall. fix such fees of tllc

State’s attorney, such sum as shall be reasonable, and the pro

ceeds of such sale, after deducting the said fees and costs of pro

ceedings shall be paid over to such corporation.” .

v Section 26 of the same chapter, provides that: “Foreign

corporations and the ofiicers and agents thereof, doing business

in this State shall be subjected to all the liabilities, restrictions

and duties that are or may be imposed upon corporations of like

character, organized under the general laws of this State, and

shall have no other or greater power. And no foreign or domes

tic corporation established or maintained in anyway for the pe

cuniary profit of its stockholders or members, shall purchase or

hold real estate in this State except as provided for in this act.”

It has been repeatedly held, both in the State and_ Federal courts,

that a corporation created by the laws of one State may take

and hold lands in another, as authorized by its charter, when

not prohibited by the statutes nor repugnant to the policy of the

State where the lands were situated.

In the Nero York‘ Dry Dock Bank v. Hic'l's, 5 McLean’s

teports, 111—116, it was decided that a New York corporation

could take and hold lands in ‘the State of Michigan, the court in

its opinion says: “A corporation aggregate, is constituted of

citizens who for the purposes of their charter are authorized to

act in the name they have assumed, having the rights generally

which may be exercised by an individual.” “Representing the

rights of citizens there is nothing in their organization which

should deprive them of the coniity of collecting their debts by

-suits in other States, and of holding property therein, received

as security, for their debts, or in payment of them. The holding

of real estate in other States, in their corporate name, is no more

the corporate functions than bringing a suit in their corporate

name, which is now a right not controverted.” Bank of Au

_1/-usta v. Earle, 13 Pet. 588; The Tanners’ Loan and Trust Co.
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v. Douglass McKinney, 6 McLean, 1. In Gathrop v. Commer

cial Bank of Sciota, 8 Dana's Rep. 128, it was decided that an

Ohio corporation could take and hold land in Kentucky. The

decision in this case goes to establish the doctrine that a corpo

ration of one State can take and hold lands in another State by

purchase, mortgage, or devise, when consistent with its charter,

and not prohibited by positive law, 2 Kent's Com. (12th ed. 283,

note.f.) In Lumbard v. Aldrich, 8 New Hampshire Rep. 31, it

was decided that a corporation created by the laws of another

State had the capacity to take and hold lands in New Hamp

shire. Libby v. Hodgdon, 9 New Hamp. 396.

In The State v. Boston C. & M. R. R. Co., 25 Vermont,

433–442, 3, it was decided upon an information filed by the

State's attorney, that a corporation chartered in another State

had the right to take and hold lands in Vermont. Silver Lake

Bank v. Worth, 4 John. Ch'y Rep. 370; Baird v. Bank of Wash

ington, 11 Serg. & Rawle, 411; Thompson v. Troop, 24 Penn.

St. Rep. 474; American Bible Society et al. v. Marshal et al.,

15 Ohio St. 537; 2 Kent's Com. 283, and note; Leazure v. Hil

legas, 7 S. & R. 313; Fairfax v. Hunter, 7 Cranch, 621. In

Runyan v. Carter's Lessees, c6c., 14 Peters’ Rep. 123–129, it was

decided by the supreme court of the United States, that a New

York corporation could take and hold lands in Pennsylvania de

feasible as against the State, (defeasible because of the law of that

State), but absolute against all others. The opinion of the court

was delivered by Mr. Justice Thompson, in which he remarked:

“The corporation must show that the law of its creation gave it

authority to make such contracts. Yet, as in cases of a natural

person, it is not necessary that it should actually exist in the

sovereignty in which the contract was made; it is sufficient that

its existence, as an artificial person in the State of its creation,

is acknowledged and recognized by the State or nation where the

dealing takes place, and that it is permitted by the laws of that

place, to exercise there the powers with which it is endowed.

Every power, however, which a corporation exercises in another

State, depends for its validity upon the laws of the sovereignty

in which it is exercised; and a corporation can make no valid

contract without the sanction, express or implied, of such sover
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eignty, unless a case should be presented in which the right

claimed by the corporation should appear to be secured by the

constitution of the United States.”

It was an incident at common law to every corporation, to

have a capacity to purchase and alien lands and chattels, unless

they were specifically restrained by their charters, or by statute.

2 Kent’s Com. 281, note 5, and cases cited; 5th and 6th McLean’s

Rep. supra; Sherwood v. American Bible Society, 1 Key’s Reps.

561. In Bard v. Poole, 2 Kernan’s (N. Rep. 505, and Blew

riolc v. Vansantwootl, 34 N. Y. Rep. 214, 222, it was held, that

by the law of international comity, as recognized in this country

and England, that the exercise of the chartered rights and pow

ers of corporations should be sustained by the courts. It was

held by the supreme court of Illinois, in OH/7"7'0ll v. East St.

Louis, (not yet reported), that a foreign corporation can not

enter into the purchase and sale of lands in this State. The

court, per Walke1', J., say: 1 '

“This was an action of ejectmcnt, brought by appellee, in

the St. Clair circuit court, against appellant, to recover a num

ber of lots in East St. Louis. The usual declaration was filed

and defendant interposed the general issue. The case was tried
by the court, by consent, and the issues were found for the plain- I

tiff, and a judgment rendered thereon. » And defendant brings

the record to this court and asks a reversal.

“ It was stipulated by the parties, in the court below, that in

September, 1869, the fee of the premises in dispute was in Sam

uel L. M. Barlow, a11d others, and that they conveyed the land

in question to the ‘(lonnecticut Land Companyl’ That it was a

body corporate, created by the general assembly of the State of

(.‘onnectic11t, by act of July 27, 1868. Their charter shows that

Joseph Alsop, Wm. ‘W. McFarland, Samuel ll. M. Barlow, and

Wm. H. Aspinwall were created a corporation, with a capital

stock of five hundred thousand dollars, with the privilege to in

crease it to one million. _ _

“They are empowered to make by-laws provided they shall

not conflict with their charter or the laws of Connecticut. And

the corporation is empowered to lease, hold, receive, grant, con

vey, dispose of and transfer real estate, and to take the manage
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ment and charge of the same, as well as such personal property

as they may deem necessary to carry on their business transac

tions, and sell and exchange the same for other property, as they

may deem to the interest of the corporation. They are also au

thorized to make, execute and deliver all necessary instruments

either with or without the seal of the corporation.

“It provides that the affairs of the company shall be man

aged by not less than three, nor more than seven directors, one

of whom shall be president. The ofiice of the company is, by

the charter, located at Hartford, in that State. It appears from

the stipulation that the company purchased the property of Bar

low and others, and took possession and held it until they con

veyed it to the city. It is further agreed, that after the sale to

the city, the defendant entered into possession of the lots, and

still holds possession. It was also stipulated that the company

held these and other lands in and near the city of East St. Louis.

in the purchase of which their capital of $500,000 had been ex

pended. It was finally stipulated the points to be decided were:

had the Connecticut land company power, under their charter,

to hold the lands in fee simple, under the deed from Barlow and

others? had the company power to convey the title in fee, under

their charter, to the city?

“Can a foreign corporation, created alone for the purpose of

buying and selling lands, transact its business in this State with

out legislative permission? It would seem to be manifest, that

a corporation created in one State can not do business in another,

unless by permission, either express or implied. Such bodies

do not, by their creation, acquire such a right, but it can only

acquire the right by permission; but such permission, when not

express, may, when it exists, be implied from the general char

acter of legislation, and the usual course of business, which is

denominated comity, between the States. In this State, no law

has been passed either expressly allowing or prohibiting such

bodies from transacting business in this State. And whether a

corporation of this character may or not invest its entire capital

in the purchase of our lands can only be determined by the gen

eral course of our legislation.

“Wl1eri examined, it will be found that our statute books
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-contain no charter organizing a company totrade in lands. But

it will appear that for almost every other kind of legitimate bu

siness,-they have been granted. And it is believed that the or

ganization of bodies of this character are rare, and of recent

date, and it seems to be anomalous legislation.

“ In the creation of corporations, the general assembly are

actuated by a desire to promote the general welfare of the peo

ple. That the pursuit of the business for which they are created

will be useful and beneficial, and that the public interests will

not be injured or retarded. The mere promotion of private in

terest by conferring on the corporators privileges and powers

not enjoyed by the citizens-at-large would be vicious legislation,

partial in its character, injurious in its results, and opposed to

the principles upon which our government is based. Laws will

not be adopted which in their own nature must wrong or op

press communities at large or local districts for the aggrandize

ment of the few.

“ It is urged that the purchase of lands by a corporation like '

this is prohibited by the statutes of mortmain. The acts of the

7 Ed. 1 Stat. 11, adopted in 1279; the 13 of Ed. 1, Stat. 1, chap.

32, adopted in 1285; the 18 Ed. 1, chap. 3, in 1290; the 15 Rich.,

b. 2, chap. 5, in 1391; the 23 Hen. 8, chap. 10, in 1531, as well

as the 36 chap. of Magna Charta, so far as they are applicable

to our condition, are in force in this State, as they are not local

in that kingdom, nor have they been excepted by the first sec

tion of the chapter of our statute, entitled ‘laws.’ . But these

statutes of mortmain do not make conveyances to corporations

void, but voidable only, by the lord, immediate or mediate, or in

their default, then by the king. Hence if these statutes are in "

force, they did not prevent this company from buying and tak

ing the title, of which they could only be divested by an inform

ation on behalf of the people to enforce a forfeiture.

“The object of these various statutes was to prevent lands

from being held in perpetuity. y And when conveyed to a corpo

ration having a perpetual existence, and no power existing to

compel their sale, all lands conveyed to them were taken from

general use, and ceased to be sold, or to pass to others by devise

or descent, which was regarded as detrimental to the public, and
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deprived the lord of his escheats, wardships, reliefs and the like,

and hence the adoption of these statutes of mortmain.

“At an early period in the history of the legislation of our

State, the law of entails was abolished as being well calculated

to tie up estates, and _to take them out of the ordinary course

of descents and the commerce of the country. This followed

from the very form of our government, which neither directly

or indirectly favors or sanctions the law of primogeniture, or an

aristocracy. The eutailment of large landed est-ates is the basis

on which a privileged class is sustained, and gives, in all coun

tries where it prevails, an undue power to the landowners, which

was supposed to be opposed to the principles of a government

that knows no class and conferred special privileges on none.

Hence it has been prohibited in most, if not all, of the States of

the Union, to prevent a kind of perpetuity in holding lands in

particular families.

“ We thus see that our legislature has not, even by entail,

' sanctioned the tying up of the lands in the State, but have left

it untrammeled as to sale, devise or descent, that it may be open

to all to acquire and hold it, and thus promote the general wel- _

fare. Considerations of public policy have prohibited land to

be settled by entail. And from this and other legislation we

infer that perpetuities in tenures is not sanctioned by our laws,

and are contrary to the settled policy of the State on that

subject.

“It is manifest that to permit incorporations having a per

petual existence, to purchase and hold lands beyond what is re

quired for the mere accommodation of such bodies, in transact

ing other business for which they are created, would be liable

to all, if not other and greater evils, than to permit lands to

be held in entail. This company is not required to sell, but is

licensed to purchase, and only empowered to convey. Again,

the only purpose of the organization of this company is to buy

and sell real estate, and not for the transaction of other business,

and is not like a foreign corporation organized for other pur

poses, who claim only the right to purchase so much land as

may be required for the erection of ofiices, necessary for the

transaction of its legitimate business; nor like a case where such
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a company has been compelled to purchase real estate for the

collection of indebtedness ‘due them. In such cases, these bodies

inight no doubt purchase for such purposes. We may ascertain

the legislative intention by an examination of legislation in

reference to domestic corporations. When we see the policy

which has obtained on this subject while legislating for our own

citizens and corporations, we may safely conclude, in the absence

of express legislation on the subject, t_hat it could not be intend

ed that foreign corporations should enjoy more enlarged rights

than those created by the general assembly. Wlien we, then,

refer to past legislation, we find that, from an early period, there 1

has been manifested no disposition to permit our own corpora

tions to hold real property beyond what was necessary for the

erection of buildings to carry on their business and in the col

lection of debts due them.

“VVhere corporations have been created their powers have

been limited to the purposes of their creation, as a general rule.

Wve see it manifested in bank charters, in incorporating churches,

railroads and other like organizations. And when such restric

tions are imposed, we can not but regard it as amounting to a

prohibition on such bodies, and as manifesting a studious care

to prevent the holding of lands in mortmain.

“The only exception in our legislation that now occurs to

us, is the charter of the‘ Illinois Central Railway, where a large '

body of land was transferred to the company by the State, with

which to construct the road. But in that case, the general as

sembly imposed it as a duty on the company to sell these lands

within a specified period.

“Again, we see, from a reference to the journals of the two

houses of the general assembly, that a charter, similar to that

under consideration, was asked of that body, at its sessions of _

1867 and 1869. At the former session, the bill failed from an

adverse vote. At the latter, however, the bill passed both houses,

and was sent to the governor for his approval, but it was refused;

and the bill returned by him, to the house in which it originated,

with his objections. Failing to receive a majority of the votes

of all the members elect of both houses, as required by the con

stitution, it failed to become a law. Here we have the direct
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expression of the general assembly. showing its refusal to sanc

tion the business of buying or selling lands in this State. by a

corporation. The legislative will is thus clearly manifested, that

our domestic corporations shall not have the power to purchase

and hold lands in perpetuity, or even to trade in them as a busi

ness. Aud it is an irresistible conclusion that the law of comity

does not exist to permit a foreign corporation to transact busi- -

ness in this State which has never been conferred on our own

corporations, but has been repeatedly refused. Instead of infer

ring a license to do so, we must infer from such facts, that there

is no law of comity that would authorize this company to carry

on such a business. ' .

“Acting in conformity with the previous course which had

previously obtained, we find the general assembly, on the 18th

of April, 1872. in adopting a general incorporation law for our

State, have strictly adhered to the former policy. The first sec

tion of that law provides for the formation of such bodies, for

any la\vful purpose, except banking, insurance. real estate bro

kerage, the operation of railroads. and the business of loaning

money. It is contended that this provision, by implication. au

thorizes such corporations, as it does not, in terms, prohibit

them; and if they are authorized, then we should infer that such

foreign corporations may, by comity, transact such busi,ness in

this.State. If this was the only provision on the subject. con

tained in the law, there would be plausibility in the proposition.

But churches, authorized to incorporate under the law, are re

stricted to ten acres; and the fifth section limits all other corpo

rations formed under the act to so much real estate as may he

necessary for the transaction of their business, and authorizes

them to purchase real estate in the satisfaction of debts, and re

quires them, in such cases, to offer the same for sale, at public

auction, at least as often as once in each year; and if not thus

sold for cost and interest within five years, the State’s attorney

is required to commence proceedings in the circuit court for the

sale of such property. From the legislation before and since

the creation of this corporation, we are clearly of the opinion

that there are no grounds for the inference that such bodies

can come i11to the State and enter into the purchase and sale of
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lands. We can not imply such comity; but the reverse is appa

rent. To sustain the action of this corporation would be to vio

late the fixed public policy of the State. i

“Whilst foreign corporations, created for ordinary purposes,

may, under the law of comity, transact business in this State,

they are required to do so under such restrictions as may be im

posed. The last clause of section twenty-six of our incorpora

tion act prohibits foreign corporations from purchasing and hold

ing lands, except as provided for in that statute. And although

the effort to purchase in this case took place before the adoption

of this law, still it is another evidence that there was no inten

tion to depart from the previous policy by legislation.

“We are not prepared to hold that another State can come

here and purchase large bodies of our lands and lease them on

such terms as the State owning them might choose. Nor can

another State organize a corporation, with power to do so, against

the will of this State. -

“Persons becoming incorporated in one State, for the pur

pose of transacting all the business of the corporation in another

State, cannot have any claim upon the latter State, for indul

gence or protection. And they would have less grounds to com

plain if they had applied to the latter State for a charter for the

purpose, and it had been refused. -

“In the case of the Bank of Augusta v. Earle, 13 Peters’

R., 589, the court say, that the comity between States, so far

as it relates to corporations, depends for its exercise upon the

laws of the sovereignty in which the power is exercised; “and

a corporation can make no valid contract without their sanction,

express or implied. * * “The comity extended to other nations

is no impeachment of sovereignty. It is the voluntary act of

the nation by which it is offered; and is inadmissible when con

trary to its policy, or prejudicial to its interests. It is also said

that in the absence of any positive law, “affirming or denying or

restraining the operation of foreign laws, courts of justice pre

sume the tacit adoption of them by their own government; un

less they are repugnant to its policy, or prejudicial to its inter

ests.” This rule was adopted in Ducat v. The City of Chicago,

48 Ills., 172; and we have seen no reason to be dissatisfied with

its practical application.
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“We have then, seen that to permit a foreign corporation to

locate itself in our State, for the sole purpose of buying lands,

and to sell them or not at their pleasure, is repugnant to the

policy of this State, and would be prejudicial to its interests.

Hence, under the authority of the Bank of Augusta v. Ea-rle,

supra-_, such a body could make no valid contract, for such a pur

pose. -And it follows that their efibrt to purchase, being in con

travention of the policy of the State, and prejudicial to its inter

ests, from Barlow and others, was void and conferred no title

upon the company; and having none, they could convey none to

the city, and it could not recover in this action.

“We deem it unnecessary to determine whether the oificers

of the corporation may 11ot be regarded as the agents of those

persons who attempted to convey to that body, so as to vest in

the city an equitable title that might be rendered availablein a

court of equity.” _

In Starkweather v. The American Bible Society, not yet

reported, this question again arose in the supreme court, and

Walker, J‘., again delivered the opinion of the court. He said,

“Appellants as devisees and heirs at law of Charles R. Stark

weather, deceased, filed their bill in the circuit court of Cook

county, to establish their title to the real estate owned by testa

tor in his lifetime, under what is known as the burnt record sta

tute, and among others the American Bible Society, was made a

defendant. The society appeared and claimed an interest in the

property under the fifth clause of his will. Their right was con

tested and the court below rendered a proforma decree in favor

of the Bible Society, to revise which, this appeal is prosecuted.

“There is no question raised as to the proper execution and

probate of the will, nor is it disputed that the will contained a

devise of the interest claimed by appellees.

“ The clause in the will is this: ‘I give and bequeath to the

Trustees of the American Bible Society established in 1816, an

undivided eighth of my estate, to have and to hold the same for

the use of said society, provided that said Bible Society are not

to be entitled to the same, or to the income of the same, till my

youngest child becomes of age.’ The society was incorporated

by a statute of the State of New York, passed on the 25th of
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March, 1841, for the purpose of publishing and prosecuting the

general circulation of the Scriptures, without note or comment.

It was vested by its charter with the powers granted to corpora

tions in that State, by their revised statutes, amongst which is

this power: ‘T0 hold, purchase and convey such real and per

sonal estate as the purposes of the corporation shall require, not
exceeding the amountilimited in its charter.’ The Statute of

Wills in that State, adopted in March, 1813, authorizes having

real estate to devise the same to any person or persons, except

bodies corporate and politic, by his last will and testament.

“Again, in 1822, in revising the statutes, it was provided

that corporations might take hold and purchase real estate; but

it was declared that no devise to a corporation should be valid

unless such a corporation be expressly authorized by its charter

to take by devise.

“Thus it will be seen that the charter of this company does

not prohibit it from taking property by devise; but the Statute

of Wills does expressly declare that no devise to a corporation

shall be valid unless such corporation is authorized by its char

ter or by statute to take in that manner. These provisions thus

found in different chapters of the statutes of New York, have

given rise to litigation in‘ that State to obtain a construction of

these acts. The courts of last resort in New York, have held

that a devise to a corporation not thus expressly authorized to so

take real estate in that State was, and that such corporations

have no power to receive and hold real estate. See Downing v.

Menshall, 23 N. Y., 366; il[0C'a'rtie v. Oirp/um’s As;/lwm, 7

Oowen, 437. In these cases it was held that these statutes must
A be regarded as being in pari materia, and should be construed

together, and we have seen the result at which their courts ar

rived.

“At the common law it is believed that no such devise could

be made.- And the 32 Hen. 8, ch. 1, and the 3st Hen. 8, ch. 2,

commonly called the Statute of Wills, gave power to every per

son having sole estates in fee of manors, etc., ‘to give, dispose,

will or devise to any person or persons, except ,t0 bodies politic

" or corporate. by his last will and testament, such lands, etc.’

_ Thus it will be seen that New York adopted this enactment in



402 POWER OF CORPORATIONS.

substance. And the policy of these statutes was undoubtedly

to prevent gifts to these bodies of mortmain.

“It is also said ‘that where the Statute of Wills excepts

bodies politic as competent devisees, the usual power given to

corporations to purchase lands, etc., has been construed not to

qualify them to take by devise, the word purchase being under

stood in its ordinary and not in its legal and technical sense.‘

,Angel & Ames on Corps, 111. And in support of the text they

refer to Jackson v. Hammond, 2 Cains’ Oases, 337; 1/l[cC'a1'tie

v. Orphans’ Asyhnn, 80 supra,’ Canal O0. v. Railroad 00., 4

Gill. and Johns. 1, which sustain the rule.

‘f\Ve then find a corporation created and located in New

York incapable by devise of taking and holding real estate

therein, claiming to hold real estate here devised to it by a citi

zen of this State.

“Appellees contend that the Statute of Wills in New York

only operates as a disability upon all persons in that State, to

become devisors of real estate to this company, and that the

charter does not prevent them from receiving lands by devise

from persons living beyond the limits of the State, and hence

this devise is valid and binding. We have seen that the courts

of New York have held that such companies are not authorized

to take and hold property in that State, and if incapable of doing

so there, it may be asked, can it exercise powers and ‘discharge

functions beyond the limits of that State which it is not capable

of doing under the laws of the State which created and endowed

it with its powers and function? _ Such bodies have such powers

only as are conferred upon them by the laws of the State in

which they are created.

“It does not matter whether this body is prohibited by its

charter or by the Statute of Wills in New York from taking

lands by devise. Whether the one or the other statute creates

the disability the effect is the same, as it goes to the power of

so taking and holding.

“Whei1 this body was incorporated, the Statute of Wills

was in force. And the courts of New York that it controlled

the powers of the company as though both provisions had been’

contained in the same enactment. "
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“And if so, the disability is fundamental.

“It operates to create a corporation that might perform the

acts and exercise the privileges conferred, but without power to

recei,ve land by devise.

“ Such a prohibition goes to the power of the body as well

as to persons disposed to devise lands to them. If then the cor

poration was created without power to so take, it is incapable of

doing so no matter where the devisor may reside. The reasons

operating on the legislature, when they refused to endow this

and similar organizations with such capacity, grew out of con

siderations of sound public policy in thus preventing them re

ceiving and holding lands in mortmain. And this was effectu

ally accomplished by their Statute of Wills.

“We can perceive no difference whether the disability or

prohibition is contained in the one or the other enactment, as it

operates on the body, as the New York courts hold, with the
same effect, and produces the same results. S It carries out the.

policy of the State as effectually in the one mode as in the other,

and goes to the power to thus take real estate, and operates as a

prohibition and a want of power. And the power not existing

in the body, so to take all such devises to it must be ineffectual

to pass iitle without reference to where the devisor may reside

or the lands may be situated. ~

"‘ It may be said that the lands, not being in New York, it

can in no wise affect the policy of that State for the company to

hold land in another State. Such bodies can only exercise their

privileges and functions in other States by permission expressed

or implied. When by implication it is denominated coniity be

tween States.

' “For such bodies to hold property or transact business in a

State different from that of its creation, it must have such per

mission. This being so, New York has no power to create a

"body incapable of taking lands by devise in that State, and yet

with power to do so in a foreign jurisdiction. If their legisla

ture were to so direct, and other States were to consent, then

such bodies might no doubt so receive and hold land, but that

legislature has not so enacted, nor has our State so consented.

“In the case of Oaw-all v. East St. Louis, this court held

I
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that a foreign corporation could not hold lands in this State be

yond what was reasonably necessary for the transaction of the

business for which they were created. That a corporation cre

ated in another State for the purpose of buying and selling lands,

could not come to this State and pursue the business for which

the corporation was created. That conveyances to it of lands in

this State were void, and failed to pass title to the corporation.

“And the inability was placed on the ground that it was

opposed to the policy of this State deduced from the course of

its general legislation. The principles there announced apply

with full force to this case, as all of the inconveniences and inju

ries are as likely to ensue in this and other cases like it as in

that. We however deem it unnecessary to again repeat the rea

sons which led us to the conclusions announced in that case.

But we must hold, that case is conclusive of this. Then, whether

this corporation is incapable of taking this land under the laws

of New York or under the laws of this State does not matter,

as the result is the same.

“We however think the company is incapable of taking

under either. -

“Nor does the purpose for which the corporation was cre

ated change the principle. It does not matter how£

able and beneficial the purpose of the organization may be, or

what amount of benefit it is calculated to accomplish, the rules

of law must have their proper application, leaving it to the gen

eral assembly if necessary to make the changes. -

“It is however urged that even if this devise is void the

court may, and nevertheless should carry out the intention of

the devisor, by directing the sale of this real estate and decree

ing the payment of the proceeds to appellees. That is not only

sanctioned but required by the former adjudications of this

court. -

“In the case of Harris v. Harris, 41 Ill. 425, a party had

made a will and had provided that his estate should be reduced

to money and then be divided, one half to the school district in

which his farm was situated, and the fund to be managed by a

trustee to be elected by the people of the district for four years,

to give security and perform the duties without compensation,
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the other half to the support of the poor of the county, but only

the interest to be used.

“As in the one case it was impracticable to find a person

who would take charge of the fund and manage it -for the use of

the schools of the district, and as to the other fund there were

no trustees named or any mode pointed out by which trustees

might be obtained, the court held that as these objects were

within the language of the 43 Eliz., ch. 4, which was held to be

in force in the State, there was power to execute the trust cg/pres.

And trustees were designated to carry out the provi-sions of the

will. And it was there said in reference to the portion set apart

for school purposes, the bequest was made to at corporation capa

ble of taking it, and thepmere instrument to control its applica

tion could be readily provided by a resort to a court of equity;

and as to the fund bequeathed to the poor, the county court was

the proper donee of the fund and could take and control it, as

the trustee of the poor, in the mode prescribed by the Will.

“_It will be observed that in that case there were devisees

capable of taking as trustees. But in this case We have seen the

donees were incapableof taking and holding the property for

the want of legal ability.

“Again, in that case there was no change of the fund, nor

was it converted from one kind of property into another. But

all that was done was to simply declare that the bequest should

not be lost for the Want of a trustee, and that one might be ap

pointed cy pres to carry out the intention of the donor. But

here we are asked to do more—to convert this realvestate into
money and pay it to appellees. A

“A reference to the -13 Eliz., ch. 4, will show that all the

subjects intended to be embraced in that statute are embraced in

the preamble, but corporations of the character of the Bible So

ciety is not enumerated. It embraces ‘ schools of learning, free

schools, and scholars in uuiversities;’ also, ‘old, impotent and

poor people.’ Hence the fact that the 43 Eliz. may be in force

fin this State does not by any means confer the power. And it

is believed that the doctrine of executing trust 03/ pres has its

origin in that enactment. In the case of the Trustees of t/ze

Baptist Association v. Hartis Erm-s., 4 \Vheat., 1, Chief Justico
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Marshall, in delivering the opinion, has very fully examined into

the ground of chancery jurisdiction in this country, and it is

there held that whatever may have been the power of the king

as parens patme in England, or even of the courts of chancery

when acting under the authbrity of_ the royal prerogative, and

not in the exercise of their ordinary jurisdiction, that in this the

validity of devises and bequests, must be determined by well

defined legal rules and principles, and not by an arbitrary dis

cretion or by unlimited power by the court under the royal pre

rogative. Hence the opinion says: ‘It is perhaps decisive of the

question propounded to this court to say that the plaintiffs can

not take the property.’

“In the case of Fountain v. Ravenee, 17th Howard, 369,U which involved a bequest of property to be appropriated by the

executors of the testator to such charitable institutions in'South

Carolina and Pennsylvania as they might select and deem most

beneficial to mankind, the executors died without naming the

institutions, and before the time therefor had expired. It was

held to be inoperative and not capable of being enforced in the

circuit court of the United States. In that case it was held that

such charities were only executed in the English courts of chan

cery by virtue of power derived from the royal prerogative, and

which was not inherent in the court as a court of equity under

. its ordinary jurisdiction-.

“Chief Justice Taney, in delivering the opinion of the

court, lays down the doctrine that the same rules that govern an

ordinary trust and determine its validity, apply to and determine.

the validity of a charitable trust, and that if the cestui Que trust

or beneficiary is incapable of maintaining a suit in equity to es

tablish his claim i11 an ordinary case of trust the same rule must

be applied when charity is the object, and complainant claims to

be recognized as one of its beneficiaries.

“And the same doctrine is announced in the case of Wheeler

v. Smith, 9 How., 55; also, in the case of, Vidal v. Gerard’s

Ea/:rs., 2 Howard, 195, where the authorities are extensively re

viewed.

“In the case of Williams v. Williams, 4 Denio, 542, the

court says: ‘That the English doctrine is in foree here only so
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far as it is adapted to our political condition; In that class of

cases, therefore, where the gift is so indefinite that it can not be

executed by the court, and when the purpose is illegal or\impos

sible, the claims of the representatives of the donor must prevail

over the charity. The reason is, that we have no magistrate

clothed with the prerogatives of the crown, and our courts of

justice are intrusted only with judicial authority.’

“This we regard the true doctrine, and the execution of

trusts cy pres should be limited to the, rule there announced.

“Where the trust is legal and is definite as to the person

to whom the gift is made, and the thing given, and only

requires a trustee to carry out the purpose of the donor, then

a court of equity may well act in preserving the trust from

lapsing.

“The case of lVill/iams v. Williams, supra, was followed in

New York by the cases of Buckman vl Bensor, 2-3 N. Y. R.,

308, and Bascom v. zilbertson, 34 N. Y. R., 610, and they an

nounce and apply the same rule. , ’

“We, however, are asked togo further in this case. We

are urged to ‘direct the sale of this real estate, and pay appellees

the proceeds. “Thy should we do so in favor of a charity of this

character when such relief is denied to a natural person? If a

man were to devise lands to a child and it prove that he had no

title to the property devised, could it be claimed that the court

would carry out the intention of the devisor by decreeing to the .

devisee other property of equal value? We suppose that no one

would contend that simply because‘ the devisor’s intention had

been unexpectedly defeated that the court would, therefore, make

a new will for the devisor, and: give the devisee an equivalent of

what was intended. -

“The testator, no doubt, intended to give this land to ap

pellees, but the means employed to accomplish his purpose,

does not clothe the court with power to give money or other

property.

“The courts are so strict that they will not permit the terms

of a will to be altered, even when the devisor has by mistake

misdescribed land in a devise, by substituting that which could

be clearly proved to have been intended. Ifurtz v. Hibvzer, 55
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Ill., 514. Then why change the fund from land to money where

the testator intended to give land and not money?

“Why substitute something not donated because something

intended to be donated did not vest in the donee?

“When the testator died, all of the real estate of which he

died seized and which was intestate, at once descended to and

vested in his heirs. And as appellees were incapable of taking

title to the real estate attempted to be devised, that became there

by intestate property and descended to and the title vested in

his heirs, as would any other intestate real estate.

“This being the case, we have no more power to order their

property to be sold to satisfy this void devise than that of any

other person. Had there been beneficiaries capable of taking

directly by devise, and had this case fallen within the statute of

charitable uses; but the devise had failed simply for the want

of a trustee, there the beneficiary would probably have taken an

equitable title to the property devised. But here __the beneficia

ries are the whole world, and they are incapable of taking, and

the corporation is incapacitated from taking, and hence neither

a legal or equitable title has vested in either, but it has descend

ed to the heirs of the testator.

“So that, in any view we have been able to take of the case,

we fail to see any well-founded right that appellees have to the

property, or the proceeds of its sale.” '

The courts of Ohio and Pennsylvania, have decided other

wise. See America-n Bible Society et. al. v. Marshal et. al., 15

Ohio Stat., 537, and Thompson v. Swoope, 24 Penn. St., 474,

where it is held, that where a corporation is generally competent

to take land, the prohibition in the Statute of Wills, of the State

in which it was created against all devises of lands to corpora

tions, does not prevent it from taking and holding land in an

other State, by devise of one of its own citizens. The statute

was intended to regulate the testamentary power of their own

citizens, not that of citizens of other States, and to define the

capacity of testators and not that of corporations. In the case

of McC0rtce v. Orphans’ As_z/lam Society, 9 Cowan, 437, it was

held that the power to take by purchase, in its most general

sense includes taking by devise, and that a provision of the
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charter conferring a right to take by purchase, will not be con

strued, to include a right to take by devise contrary to the

Statute of Wills; and in the case of- the Tl/wological Sem1'/nary

qf Auburn v. 0/mild, 4 Paige, 419, it was held that the charter

of a corporation declaring it to be capable of “taking, purchas

ing, holding and conveying” real estate, does not authorize it to

take by devise; and in Down/ing v. Jfars/tall, 23 N. York, 366,

it was held that authority to a corporation to take “by direct

purchase or otherwise,” is an express authority to take by devise,

and in Seaourn v. Seaburn, 15 Grattan, -123, it was held, that a

bequest of money-to be laid out in land or invested for the use

of a. church, is void,as being unauthorized by statute and void

at common law. The Chicago Legal News of date Nov. 14.

1874, page 61, the editor in speaking of the Starkweather case

and the Carrol case supra, says: ‘F The question arises, can for

eign corporations loan money in this State and take real estate

security, and upon default of payment take steps to enforce pay

ment by sale of such real estate. We should say in the light of

these decisions that such corporations can not become the‘ pur

chasers of real estate, to secure even the payment of a debt, ex- "

cept as authorized by our statutes.” Our statute supra clearly

authorizes such proceeding, and it would seem that such right

existed at common law. See Conn. Mut. Ins. U0. v. Al

bert et. um, 39 Mo., 181. It was there held that a foreign cor

poration not engaged in the business of banking in that State

may make loans of money and secure the same by trust deed or

mortgage, and maintain ejectment to recover possession of the

same; but such corporation I apprehend would be compelled to

advertise and sell the land,‘ as provided by the statute above

cited. It would seem from the cases above cited from our su

preme court, to be the rule and policy of this State, that no cor

poration created by a foreign State, can take or hold real estate,

either by purchase, gift or devise in this State, except such as

_ may be necessary for the transaction of its business, and except

such as may be acquired in satisfaction of any liability or in

debtedness due to such corporation.
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Supreme Court of Wisconsin.

PERKINS v. THE CITY OF FOND DU LAC.

NEGLIGENCE-MUNICIPAL CORPORATION-DEFECTIVE SIDEWALK-SNOW AND

ICE-CONTRIBUTORY NEGLIGENCE-EVIDENCE.

1. In an action for an injury to plaintiff's person, alleged to have been

caused by the defective condition of a public walk in the defendant city, it ap

peared that plaintiff, on his way to a railroad depot, passed westward along the

south side of a certain street until he reached a bridge connecting the east and

west portions of said street; that after crossing the bridge, he passed over to the

north side of said street, and, in descending from the bridge to the sidewalk,

along a plank walk which descended about two and a half feet in twenty, he

fell and was injured; that it was a bright star-light evening in winter, with

snow upon the ground; that plaintiff had in one hand a satchel and in the

other books; that there were strips nailed across said descending walk, but these

were entirely covered with packed snow and ice, and the whole surface of the

walk was smooth and slippery. It also appeared that plaintiff had been on the

walk frequently, and knew that it was an inclined plane at this point; but there

was no evidence that he knew of its peculiarly slippery and dangerous condi

tion at that time. It was one of the principal walks of the city, over which

hundreds of persons were daily passing. There was a less descent from the

bridge to the sidewalk on the south side of the street; and the middle of

the street was planked. Held, that upon these facts the court did not err in

refusing to instruct the jury, as a proposition of law, that plaintiff was guilty

of negligence in descending upon this walk to the north side of the street; but

that question was properly left to the jury. -

2. The mere slippery condition of a sidewalk, arising from the ordinary

action of the elements (as snow and ice), is not a defect which renders the town

or city liable under the statute, (Cook v. Milwaukee, 24 Wis., 270, and 27 id.,

191); but if the walk is in other respects unskilfully or improperly built, so as

unnecessarily to increase the danger of persons walking thereon while it is cov

ered with snow and ice, this will render it defective or insufficient within the

meaning of the statute.

3. Evidence for the defendant city, “that there were a great number of

bridges in the city that were built higher than the street, and that nearly all

the approaches to these bridges were raised,” was properly rejected as irrele

vent to the issue. -

APPEAL FROM THE CIRCUIT Court of Fond du Lac County.

J. W. Bass, for defendant and appellant.

Geo. Perkins, plaintiff and respondent, in person, with E.

S. Bragg, as counsel.
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The opinion of the court was delivered by

Corn, J.—-It is insisted by the counsel for the city, that the

court should have granted the nonsuit and dismissed the com

plaint, because it appeared from the plaintiff’s own testimony

that he was guilty of negligence, which contributed to produce

the injury complained of. The facts upon which negligence on

his part is predicated as a question of law, are the following:

The plaintiff testified,- in substance, that at the time of the

accident he was going to the railroad depot to take the cars to

attend the Green Lake circuit on professional business; that he

passed on Main street to the south side of Division street; that

he went on that side of Division street until he crossed the

bridge over the east branch of Fond du Lac river, when he cross

ed to the north side of the street, and in going down the descent

from the bridge to the sidewalk, he fell and dislocated and broke

his arm. It was about half-past six in the evening, on the 8th

of January, when this occurred. It was a bright star-light night,

with snow on the ground; and the plaintiff had in his right

hand a satchel, and in his left a couple of law books. There j

was no sidewalk across Division street at the point where he

crossed from the south to the north side, but the street was

planked. The walk on the north side of the street from the

bridge west was a slope or descent of about two feet and a half

in twenty feet; was constructed of planks running with the

street, with strips of wood nailed across the planks about an

inch square and a foot apart. At the time, these strips were en

tirely covered with packed snow and ice, and the whole surface

of the walk was very smooth and slippery. The plaintiff stated

that he had known the place for some time—had been over the

walk a good many times, and was aware that there was an in

clined plane or slope in the walk at this point. j It is assumed

by the counsel for the city, that the plaintiff, in effect, admitted

that he knew that this inclined plane was covered with snow and

ice, .and was in a very slippery and dangerous condition that

night; and that he was guilty of carelessness in leaving the

walk on the south side, which was more level than the one to

which he crossed, and that there was no reason for his volunta

rily turning out of a safe way to one more hazardous and dan



4.12 PERKINS c. THE CITY OF POND DU LAC.

gerous. But we do not think the inference warranted, that the

plaintiff knew of the peculiarly slippery and dangerous condi

tion of the walk at that time, although he doubtless knew the

manner in which it was constructed, But the walk was one of

the principal ones of the city, over which it appears hundreds

of persons were daily passing. Now we are asked to say, as a

question of law, and the court below was asked to so rule, be

cause the plaintiff had this general knowledge of the manner in

which this walk was constructed, and that there was an inclined

plane there, and crossed the street to this walk when he could

have kept down the side of the street on which he was then

going, that he was guilty of negligence which contributed to

the injury. Upon the facts it seems to us impossible so to hold

The question whether the pla.intifl' was negligent under the cir

cumstances was fairly submitted to the jury. The jury, among

other things, were instructed that if they found from the evi

dence that the plaintiff knew of the unsafe condition of the walk

in question, and by ordinary care and prudence could have seen

and avoided it, he could not recover for the injuries which he

had sustained by reason of its insufliciency. It seems to us the

court properly referred the question to the jury to determine.

whether under the circumstances, the plaint-ifl‘ was exercising

such care and prudence as ordinarily careful persons would use,

in crossing the street and in not passing along the same side

walk upon which he had been going. The street was planked.

and could be conveniently crossed. There is no reason to sup

pose the plaintiff knew the inclined plane was in an unusually

slippery and dangerous condition that night. He might natu

rally conclude that he could pass over a walk in safety where

lmndreds were constantly passing, and that he was not expos

ing himself to any perils by taking the north sidewalk to the

depot. It seems to us the case is not essentially different from

what it would have been had the plaintiff passed from Main

street directly on to the walk on the north side of Division street,

and there approached the dangerous part of the walk. If he

would not then have been required, in view of his general knowl

edge of the way in which the sidewalk was constructed at that

place, to cross over the street in order to avoid it, we can not see
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how negligence can be predicated upoii the fact that he crossed

the street at the west end of the bridge and came on to the walk

in question. At all events the inference of negligence and want

of proper care on his part in coming upon the walk as he did,

was not sufiiciently clear to warrant the court in withdrawing

the question from the jury. It does not come within the rule

laid down in Aehtenha-gen v. The City of I-Va/tertown, 18 Wis.,

331, which doubtless goes as far as any case decided by this court

in raising the presumption of negligence as a question of law.

I am certainly not disposed to extend the doctrine of that case,

and I therefore think the question whether the plaintiff was

guilty of negligence or want of ordinary care was, under the

circumstances, one for the jury to pass upon.

Another important question discussed in the case is, wheth

er the evidence introduced on the trial should or tended to prove

that the sidewalk Where the plaintiff ‘was injured was out of re

pair, or constructed in so defective and improper a manner as to

render the city liable on account of its negligence. It is claimed

that the facts in relation to the condition of the sidewalk clearly

show that it was not defective or unsafe for persons using due

care in traveling upon it. We are of the opinion however that

there was enough evidence bearing upon the question of defect

or insufficiency to carry the case to the jury.

It appears from the testimony that the bridge across Divis

ion street was raised over two feet in the fall of'1870, and that

when the bridge was raised this inclined walk on the north side

of the street down to the sidewalk was constructed. The wit

ness, E. H. Jones, testifies, that his place of business was on

the south side of -Division street, and that he was familiar with

the structure of the walk and the approaches to the bridge on

the west side of the river. He says that it was a very slippery

place there during cold weather, and that in November, 1871, he

spoke to the chairman of the ward, asking him if this sloping

arrangement or sidewalk could not be done away with, and the

walk made nearly level at that point, and told him that unless

this were done there would be danger of persons falling in pass

ing over it. The ofiicer promised to have the walk raised before

winter set in, but the walk in fact was not changed until the
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next spring. There were strips nailed across this inclined walk,

and a railing put up on the north side to assist persons passing

over it; but still it appears that when these strips became cov

ered and packed with snow and ice the place was very slippery,

so much so that it was difficult for travellers to pass up and

down it. Now it is said that mere slipperiness of a sidewalk

arising from the ordinary action of the elements, as snow and

frost, is not a defect, in this climate, within the sense of the

statute, for which a town or city is liable. This was so decided

in Cook v. The City of Jllilwaukee, 24 Wis., 270, and id., 191.

But in the case before us, while the slippery condition of the

walk doubtless contributed with other causes to produce the in

jury, yet this was not the defect complained of. It is alleged in

the complaint, and the testimony strongly supports the aver

ment, that the walk at this point was constructed in a faulty and

unsafe manner. And if it was unskilfully built, so as unneces

sarily to increase the danger and peril of persons passing over

it while it was covered with snow and ice, this would certainly

constitute a defect for which the city would be liable. That it

was practicable to construct the walk differently and more on a

level with the bridge, so as to avoid the danger of passing up

and down the descent, is a fact fairly inferable from the evidence

Indeed, it appears the walk was subsequently changed and raised

up, thus doing away with the inclined plane. From these facts

the jury might well have found that the walk was- improperly

built, and that as a consequence it was not safe and convenient

for ordinary travel. If so, it was the fault of the city, and it -\

must respond in damages to one sustaining injury through its

negligence. The case is plainly distinguishable from that of l

Cook above cited, as these remarks show. If the chairman of

the ward, when his attention was called to the matter, had raised

the walk and extended it so as tojreduce the grade, the ‘injury

would doubtless have been prevented. This shows a breach of

duty on the part of the city authorities; at any rate it is enough

to raise a fair presumption of negligence on the part of the de

fendant.

On the trial the‘ defendant offered to show that there were a

great number of bridges in the city which were built higher"
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than the street, and that nearly all the approaches to these

bridges were raised. The evidence was objected to, and ex

cluded. We can not see what tendency the evidence offered

would have th prove that the walk in question was constructed

in a reasonably safe and proper manner. The way of construct

ing one walk might be so controlled by surrounding circum

stances as to make it proper, and yet this might be a very un

suitable manner for constructing another. An uneven or in

clined walk might be permissible where there was little travel

and where connecting streets render it necessary; while such a

walk might be a defect in a thoroughfare where thousands were

passing daily, and where it was entirely practicable to construct

the walk on a level. The evidence offered would only raise num

berless collateral issues, which would distract the attention of

the jury from the real question before them. We therefore think

the evidence was properly excluded from the consideration of the

jury. Timm v. Bear, 29 Wis., 256; and Hubbard v. Coneard,

35 N. H., 52.

The judgment of the circuit court must be affirmed.

JUDGMENT AFFIRMED.

- -e-o-e--e

REPLEVIN BONDS.

The bond required to be taken by sheriffs and constables,

from the plaintiff or some person in his behalf, before the exe

cution of the writ, is of great importance, not only to the offi

cers executing the writ, but to the parties. § 10 Hurd's Statute,

p. 852, provides that: “Before the execution of any writ of re

plevin, the plaintiff or some one on his behalf, shall give to the

sheriff or constable or other officer, bonds with sufficient security

in double the value of the property about to be replevied, condi

tioned that he will prosecute his suit to effect and without delay,

and make return of the property, if return thereof shall be

awarded, and save and keep harmless such sheriff, constable, or

other officer, (as the case may be,) in replevying such property.

. It will be noticed by § 4 of the same chapter, page 851, that

the statute requires that the person bringing such action, before
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the writ issues, to file with the clerk of the court in which the

action is brought, or with the justice of the peace before whom

the suit is commenced, an affidavit showing that the plaintiff in

such action is the owner of the property described in the writ

and about to be replevied, or that he is then lawfully entitled to

the possession thereof, and that the property is wrongfully de--

tained by the defendant, and that the same has not been taken

for any tax, assessment or fine, levied by virtue of any law of

this State, nor seized under any execution or attachment against

the goods and chattels of such plaintiff liable to execution or

attachment; nor held by any writ of replevin against such plain

tiff. It must be observed, that the statute does not require the

plaintiff to aver or swear, in the affidavit to be filed for the pur

pose of obtaining the writ of replevin, as to the value of the

property. The statute not requiring the plaintiff to swear to

the value of the property about to be replevied, it was held by

the Hon. A. J. Gallagher, Circuit Judge, and we think correctly,

that perjury cannot be assigned for falsely stating in the affidavit

the value of the goods described in the writ. The 10th $ of the

replevin act above cited, requires the sheriff, constable or other

officer executing the writ, to take from the plaintiff, or some per

son on his behalf, a bond with sufficient security in double the

value of the property about to be replevied. The question now

arises, how is the sheriff, constable or other officer, to determine

the value of the property described in the writ. It has been the

uniform practice so far as I know, for the plaintiff to aver, in

the affidavit the value of the goods about to be replevied, and

the sheriff, constable or other officer has uniformly taken bond

in double the value stated in the affidavit and writ, but it would

seem, the statute not requiring the plaintiff to state the value,

nor does the statute require the sheriff or other officer, to take

bond in double the sum so sworn to, that it is the duty of the

sheriff, constable or other officer, to exercise his own judgment,

or take the affidavit of witnesses familiar with the value of the

property described in the writ, and thus determine the value of

the goods and take the bond in double the value of the property

described in the writ. It is equally the duty of the sheriff, or

other officer, to take a bond in proper form, to avoid liability on
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his official bond. In the case of Arter et al. v. The People, use,

&c., 54 Ill., 228, it was held, to be essential to the validity of a

replevin bond, that the name of the defendant in the suit appear

therein. The bond being defective in that regard was held to be

an absolute nullity, and the sheriff was held liable on his official

bond. It is also well settled that a sheriff would be liable on

his official bond for failing to take a replevin bond, or for taking

insufficient securities. The object of a bond, under our statute,

is not merely to indemnify the sheriff, but also to furnish an ad

ditional remedy to the defendant, in case the plaintiff fails to

prosecute his suit with effect. Petrie v. Fisher, 43 Ill. 442.

As to the liability of a sheriff, on his official bond in case

of loss, where the loss occurs by reason of the sheriff taking

bond in a less sum than double the actual value of the goods

replevied, I find no case, but by parity of reason it would seem

that the case, The People v. Haines et al., 5 Gil. 548, and The

County of Green v. Bledsoe, 12 Ill. 267, are in point. These

cases both were upon the official bond of school commissioners.

The statute authorizing the loaning of certain school funds pro

vides that: “for all loans for more than one year, security shall

be given by mortgage on real estate, unencumbered, in value

double the amount loaned, with a condition that in case addi

tional security shall at any time be required, the same shall be

given to the satisfaction of the commissioner for the time being.”

The cases hold, that if the commissioner acts in good faith and

with due caution and circumspection, then he does his duty and

incurs no responsibility; but if he loans the money, either in

bad faith or without such care and circumspection, then he di

verts and misapplies it, and is responsible at once on his official

bond, for the full amount thus misapplied. It would seem that

the principles here announced are applicable to the case of a

sheriff in taking bond in a sum less than double the value of the

goods described in the writ of replevin; and if so, it is the duty

of the sheriff to act in good faith, and with due caution and cir

cumspection, then he does his duty and incurs no liability; but

if he acts in bad faith or without the exercise of due care and

circumspection, a liability on his official bond is at once in

curred. - -
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Supreme Court of Illinois.

MARY C. WILLIAMS v. HIRAM L. HUGURIN.

ERROR TO SUPERIOR COURT OF Cook.

1. The rule deducible from the cases of Carpenter v. Mitchel, and Cooks

ton v. Toole, is that the only contracts of a married woman that can be en

forced against her, are such as relate to her separate estate, or necessarily inci

dent to its enjoyment.

2. The rule is, that to render the separate estate of a married woman lia

ble, the debt must have been contracted in regard to it, or for her own benefit,

on the credit of her own separate property, or where by some appropriate in

strument executed by her with a view to make the debt a specific charge

upon it.

3. A general engagement to pay a debt contracted by a single bill or note

having no reference to her separate property, will create no such charge upon it

as can be enforced in a court of equity.

4. In this case, the liability sought to be enforced arose out of the fact

that the appellant endorsed the note given by her husband in payment of his

own indebtedness. It is silent as to the separate estate of the wife, and it

would be making an agreement for the parties which they never contemplated

making for themselves to construe the note into a contract to pay out of a par

ticular property.

The opinion of the court was delivered by

Scott, J.—This bill was to subject the separate estate of a

married woman to the payment of a debt which it is alleged was

by implication charged upon it. It is alleged in substance, the

husband of appellant executed the note in controversy, payable

to the order of appellee, upon which the appellant endorsed her

name before its delivery; that she had separate property, over

which she exercised the powers of a femme sole; that the note

was executed and endorsed with the intention of charging it

upon such separate estate. The appellant admits she has sepa

rate property, that she endorsed the note substantially as charged,

but denies that her separate estate received the benefit of the

consideration, and alleges it was done solely to secure the in

debtedness of her husband; hence she insists it was of no legal

or binding effect on her, or her property. The evidence shows

appellant was merely endorser for her husband; that she never

received any part of the consideration for which the note was
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_ given, nor was it given in relation to, or for the benefit of her

separate estate. It is not claimed, she expressed any intention

to charge her separate estate with the payment of the indebted

ness of her husband, by any act other than endorsing the note

itself. It is insisted the endorsement or guaranty of the note

by appellant without any other act on her part expressing an in

tention so to do, charged her separate property with its payment.

This exact question has not heretofore been passed upon by this

court. The English cases, most generally follow the doctrine in

the case of Helen v. Tennant, 1 White’s Leading Cases in Equi

ty, 324. That was'a bill brought by the obligee, on the joint

bond of the husband and wife,_to enforce payment out of the

separate property of the wife. Her separate property was held

liable on the principle stated by the chancellor, that, “if a court

of equity says a femme covert may have a separate estate, the

court will bind her to the whole extent, as to making that estate

liable to her own engagements; as for instance the payment of

debts, &c.” The case rested on the doctrine that afemme covert,

acting with respect of her separate property, is competent to act

in all respects as if she was fem/me sole; and that rule was said

to be necessary to support the decision on this subject. The

rule adopted in that case was substantially followed in Mur

ray v. Barlee, 3 Myle & K., 209; and in Owens v. Dick

inson, Craig & Philips, 58; but the conclusion was reached

upon a somewhat different process of reasoning, and the relief

decreed placed on different grounds. In ilfnrrcqy v. Barlee, the

foundation of this doctrine was said to be this. “ The wife has

a separate estate, subject to her own control, and exempt from

all other interference or authority. If she cannot effect it no

one can, and the very object of the settlement which vests it in

her exclusively, is to enable her to deal with it as if she were

discover-t. At first the court seems to have supposed that noth

_ ing could touch it but some real charge, as a mortgage or an in

strument amounting to an execution of a power, where that view

was supported by the nature of the settlement. But afterwards

her intention was more regarded, and the court only required to

be satisfied that she intended to deal with her separate property.

“Thus, if she only executed a bond or made a note or accepted
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a bill, because these acts would have been nugatory if done by

a femme covert without any reference to her separate estate, it

was held that she must have designed a charge on that estate,

since in no other way could the instrument, made by her, have

any validity or operation. In Owens v. Dickinson, relief was

granted on the principle that the separate property of a married

woman being the creature of equity, if she has the power to deal

with it, she has the other power incident to property generally,

.viz: to contract debts to be paid out of it, and inasmuch as her

creditors have not the means at law of compelling judgment of

those debts, a court of equity takes upon itself to give effect to

them, not as personal liabilities, but by laying hold of the sepa

rate property, as the only means by which they can be satisfied.

The difficulty of obtaining a satisfactory reason for the rule may

be seen in the language used by the chancellor, where he says:

“it is quite clear there is nothing in such a transaction which

has any resemblance to the execution of a power. What it is,

it is not easy to define. It has sometimes been treated as a dis

posing of a particular estate; but the contract is silent as to the

separate estate, for a promissory note is merely a contract to pay,

not saying out of what it is to be paid, or by what means it is

to be paid; and it is not correct according to legal principles to

say that a contract to pay is to be construed into a contract to

pay out of a particular property so as to constitute a lien on that

property. All the authorities however seem to concur in hold

ing there must be an intention manifested to charge the separate

estate, otherwise the debt will not affect it. Mr. Story says the

difficulty has always been to ascertain to what circumstances in

the absence of any positive expression of intention will be suf

ficient to create a charge on her separate estate, or what suffi

cient to demonstrate an intention to create a general. debt. He

states the rule as follows: The fact that the debt has been con

tracted during coverture, either as principal or surety for her

self or her husband, or jointly with him, seems ordinarily to be

held prima facie evidence to charge her separate estate, with- .

out any proof of a positive agreement or intention so to do.

2 Story Eq. Jur., sec. 1400. The rule no doubt had its origin

more in a desire to do justice than in any other satisfactory rea
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soning. The ‘principle as stated in all the text-books, and which

lies at the foundation of the decisions adopting the rule is, that

such security executed by a married woman must be supposed to

have been made with the intention that they should operate in

some way, and no effect could be given to them except as against

their separate estates. Hill on Trustees, 424; 2 Story Eq. Jur.,

sec. 1400. The courts in many of the States, have followed the

doctrine of the .English cases, but others of equal respectability

and authority have held, that a debt contracted by a married

woman for the accommodation of another person, without con

sideration received ‘by her, will not be enforced in equity against

her separate property, unless made a specific charge upon it by,

an express instrument. The authorities showing the departure

from the English cases are very fully collated in Hare and Wal

lace’s notes to Holmes v. Tennant, supra. \Vithout entering

upon any extended consideration of the conflicting decisions

bearing on this question, We think the doctrine of the latter class

of cases is more in harmony with our previous decisions, on an

alogous questions, and with the policy of our laws. At common

law a married woman could not enter into general engagements.

to pay money that would be personally binding on her; and in

Jarpenter v. Jfitehel, 50 Ill., 470, it Was held, our ‘statute of

1861, had not changed the rule except the power to make con

tracts, such as might be considered necessarily incident to the

right to hold and enjoy her separate property. In Coolcston v.

Toole, 59 Ill., 515, it was held, the implication of capacity in a

married woman, to contract in respect to her separate property

arising under the statute, is an implication of law and not of

equity, and therefore all contracts made within the scope of that

legal capacity are legal contracts, and cognizable in the court at

law. The rule deducible from these cases is, that the only con

tracts of a married woman that can be enforced against her, are

such as relate to her separate estate, as necessarily incident to

its engagement. This conclusion would seem to follow as a co

rollary, from the doctrine of these cases. The reasoning in the

case of Carpenter v. Mitchel, supra, is against the right to make

a contract which belongs to afemme sole, and declare that power

is not given to a married woman by the eppress language of the
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law of 1861, nor by its implications. It was said the legislature

had not seen fit to confer upon them any such power; and this

court would be going beyond the proper limits of its authority,

to seek to give it by any forced construction of the statute. The

separate estates of femme coverts, under our law, are not mere

creatures of equity, but are legal estates; and hence the reason

ing that lies at the foundation of the English cases can not apply.

The principle first announced was, that the execution of a bond,

bill or note, by a married woman, was itself construed into our

act, to charge her separate property with its payment. This

ground of liability was subsequently declared to be untenable,

and the liability was placed on the principle that equity will

seize the separate estate of a femme covert, and appropriate it to

the payment of her debts, no matter how contracted, whether by

written or parol engagements. Under our laws she may con

tract in reference to her separate property the same as a femme

sole, and this fact excludes the idea she may contract in any

other manner, and especially when the separate estate is a legal

and not simply an equitable one. The mere fact a femme sole

contracts indebtedness in writing or by verbal engagements cre

ates no special charge upon her property, real or personal, as

will constitute grounds of equitable relief. It is a legal liabili

ty, to be enforced in the lower courts. The case of Yale v. De

dere, which was twice before the New York court of appeals,

and is reported in the 18 N. Y., 266, and 22 ib. 450, involved the

question of the power of a married woman to charge her separate

estate, either under the statute or independent of it, and the

court held, while the statute of that State conferred upon a mar

ried woman the right to hold, convey and devise, her real and

personal property, it did not remove her common law incapacity

to contract debts; and for that reason her promissory note is

void, unless given under such circumstances and in such manner

as would induce a court of equity to make it a charge upon her

separate estate, independently of the statute. Carpenter v.

Mitchel, supra. The case of Willard v. Eastham, 15 Gray, 328,

in an elaborate and well considered case on this subject, the court

expressly approves of the doctrine of Yale v. Dederer, and adds,

that when a married woman is a mere surety, or makes the con
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tract for the accommodation of another, without consideration

received by her, the contract being void at law, equity will not

enforce it against her estate, unless an express instrument makes

the debt a charge upon it. The estate alleged to belong to ap

pellant is a legal one, and whatever contracts she may make in

regard to it, she is liable therefor at law. But no contract is

proven in relation to her separate property, and it seems to us

most illogical, to hold by the mere execution of a single bill or

note which contains no reference whatever to her separate estate,

she directly or even by implication, intended to make the debt a
charge upon it. ‘ i . '

The conclusion we have reached, and we think it is sustain

ed by reason and authority, is that to render the separate estate

of a married woman liable, the debt must have been, contracted

in regard to it, or for her own benefit, on the credit of her own

separate property, or where by some appropriate instrument, ex

ecute_d by her with a view to make the debt a specific charge

upon it. A general engagement to pay a debt contracted by a

single bill or note, having no reference to her separate property

will create no such charge upon it as can be enforced i11 a court

of ‘equity. Such was the case at bar. The liability sought to

be enforced, arose out of the fact, the appellant endorsed the note

given by her husband i11 payment of his own indebtedness. It

is silent as to the separate estate of the wife, and it would be

making an agreement for the parties which they never contem

plated making for themselves, to construe the note into a con

tract to pay out of a particular property. The facts alleged pre

senting no grounds for relief-in a court of equity, the decree

must therefore be reversed and the bill dismissed.

Ravi-uzsnn AND Dismssnn.

Our statute entitled Husband and

Wife, chapter 68 Hurd‘s Statute, page

576, in force July 1st, 1874, provides:

"That a married woman may in all

cases sue and be sued, without joining

her husband with her, to the same ex

tent as if she were unmarried, and an

attachment or judgnyent in such ac~

tion may be enforced against her as

if she were a single woman." This

statute can have no application to the

vast number of cases that will arise

upon contracts. etc., arising prior to

Juiy 1st, 1874; and what effect it may

have upon contracts made subsequent

to July 1st-, 1874, has not as yet been

adjudicated, and may not be fully set

tled for years. The act of 1861, has

been in force now fourteen years, and

the foregoing case presents a new ques-.

tion; new to the courts and new to the

profession. '
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PROXIMATE AND REMOTE DAMAGES.

Cases are constantly arising in the courts that are controlled

by the maxim, “causa provina non remota spectatur.” There

are not many of the maxims of the law which touch so closely

upon metaphysical speculation. The rule itself is one of uni

versal application, but the difficulty lies in establishing a crite

rion by which to determine when the cause of an injury is to be

considered proximate, and when merely remote. Greenleaf in

the 2d volume of his Evidence, sec. 256, lays down the rule that

“the damage to be recovered must always be the natural and

provinate consequences of the act complained of.” Parsons in

his work on Contracts, vol. 2, p. 456, 1st ed., after alluding to the

confusion in which the adjudged cases leave this question says:

“We have been disposed to think that there is a principle desir

able on the one hand from the general reason and justice of the

question, and on the other applicable as a test in many cases,

and perhaps useful if not decisive in all. It is, that every de

fendant shall be held liable for all of those consequences which

might have been foreseen and expected as the result of his con

duct, but not for those which he could not have foreseen and

was therefore under no moral obligation to take into considera

tion.” The supreme court of Illinois in speaking of this rule

in Fent et al. v. T. P. & W. R. W. Co., 59 Ills., 351, say: “We

are disposed to regard this explanation of the rule as clearer and

capable of more precise application than any other we have met

with in our examination of this subject; and it is in substantial

accord with what was said by Pollock, C. B., in Rigby v. Hewit,

(cited by the court as Higby v. Hewitt.) In the notes of cases

in the Albany Law Journal, Nov. 14th, 1874, p. 309, it is said:

“In the forthcoming volume of Pennsylvania Reports, (vol. 74,

p. 316,) is reported Oil Creek dé Alleghany River Railway Co.

v. Keighron, an important decision involving the liability of a

railroad company for the negligent acts of its servant and also

the question of proximate and remote damages. Two cars of

defendant railroad company were placed at a station on a steep

grade to be filled with oil; the cars were under charge of the oil
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company’s superintendent, none of the railroad company’s ser

vants being present. The superintendent having filled one car

detached it to fill another, when the first car ran down the grade

and collided with a locomotive, which set fire to the car and

burned the house of plaintiff, situated twenty feet from the track.

Held, that, as between the railroad company and the third per

sons, they were liable for the negligence of the superintendent

as their servant; and that the damage was not too remote. This

case is one of unusual interest. Similar cases have been decided,

bearing on the question whether the servant was the servant of

the railroad company or the oil company. See Quarman v. Bur

nett, 6 Mees. & Wels, 499, 509, 510; Randleson v. Murray, 8 A.

& E., 109; Laugher v. Painter, 5 B. & C., 547; Dalyell v. Tyren,

1 E. B. & E., 899; Sproul v. Hemingway, 14 Pick, 1; Brady v.

Giles, 1 M. & R., 494; Milligan v. Wedge, 4 P. & D., 714; 1 Q.

B., 714; Murphy v. Caralli, 10 Jur. (N.S.) 1207; 13 W. R., 165.

Similar cases have been decided bearing on the question whether

the damage by fire was too remote. See Smith v. London, etc.,

Railway Co., L. R., 5 C. P., 98; Berly v. Eastern R. R. Co., 98

Mass., 414; Ryan v. New York Central R. R. Co., 35 N.Y.,

210; Penn. R. R. Co. v. Kerr, 1 Am. Rep., 431; 62 Penn. St.

353; Toledo, etc., Railway Co. v. Pinder, 5 Am. Rep., 53 Ill.,

447; Turbenville v. Stamps, 1 Ld. Raymond, 264; 1 Salk. 13;

Pantam v. Isham, id. 19, Kellogg v. R. R. Co., 26 Wis., 225.”

The case of Tweed v. Insurance Co., 7 Wallace, 44, was an

action brought against an insurannee company to recover for cot

ton stored in a warehouse and insured against fire, except loss

by fire caused by explosion, invasion, &c. An explosion occur

red in another warehouse, from which explosion fire was com

municated to the Eagle Mills situated on the opposite diagonal

corner, and from thence to the warehouse in which the cotton

was stored. The court in delivering the opinion of the court said:

“One of the most valuable of the criteria furnished us by the

authorities, is to ascertain whether any new cause has intervened

between the fact accomplished and the alleged cause. If a new

force or power has intervened, of itself sufficient to stand as the

cause of the mischief, the other must be considered too remote.

In the present case, we think there is no such new cause. The
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explosion undoubtedly produced or set in operation the fire

which burned the plaintiff’s cotton. The fact that it was carried

to the cotton by first burning another mill, supplies no new

force or power which caused the burning. The court in the case,

Fent et al. v. P. W. & W. Railway Co., 59 Ill., 349, supra, re

view a large number of the English and American cases, and

hold, that the rule is to determine in every instance, whether the

loss was one which might reasonably have been anticipated from

the careless setting of the fire, under all the circumstances sur

rounding the careless act, at the time of its performance. If

loss has been caused by the act, and it was under the circum

stances a natural consequence which any reasonable person could

have anticipated, then the act is a proximate cause, whether the

house burned was the first or the tenth, the latter being so situ

ated that its destruction is a consequence reasonably to be anti

cipated from setting the first on fire. And that if, on the other

hand, the fire has spread beyond its natural limits by means of

a new agency—if for example, after its ignition a high wind

should arise, and carry burning brands to a great distance, by

which a fire is caused in a place that would have been safe but

for the wind—such a loss might fairly be set down as a remote

consequence, for which the railway company should not be held

responsible. As sustaining this general view, ///idge v. Good

win, 24 E. C. L.,272; Lynch v. Mudin, 41 E. C. L., 422; Green

land v. Chaplin, 5 Exch., 451; and see also, cases cited by the

court in the Fent case, ub% supra. When the negligence of the

defendant, in a suit upon such ground of action, is the proxi

mate cause of the injury, but that of the plaintiff only remote,

consisting of some act or omission, not occurring at the time of

the injury, the action is maintainable. Kerwhacker v. C. C. &

C. R. R. Co., 3 Ohio Stat., 172; Isbell v. The New York and

New Haven R. R. Co., 27 Conn., 393.
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VINTOXICATING LIQUOR—PATENT MEDICINES—INSTRUCTIONS

OF COURT.

 

In Russell v. Sloan, 33 Vermont, 656, it was held that the

law of that State prohibiting the trafiic in intoxicating drinks,

does not apply to medicinal preparations in which alcohol is

used in quantities capable of producing intoxication, such as

bitters, tinctures, etc., which are in good faith made and sold for

medicinal purposes. But that the rule is otherwise when the in

toxicating liquors are intended tolbe sold and used as a beverage,

though disguised by some tincture or preparation, so as to have

to some extent, .the taste, fla"or, or appearance of medicine.

Aldice, J., in delivering the opinion of the court, said: “The ob

ject of our statutes regulating the sale of intoxicating liquors,

is to prevent the use of such liquors as a beverage, and thus to

check and if possible to extirpate the evils of intemperance.

Hence these statutes are intended to apply to all intoxicating

drink. But there is a large class of medicines, bitters and tinc

tures, used not as beverages, but as medicinal remedies, to which

it is quite obvious that these statutes were not intended to apply,

although such articles are composed in part of alcohol, and if

used in sufficient quantities will produce intoxication. Such ar

ticles’ are usually kept by druggists an(l are manufactured in

good faith as medicines. They are not intended for, and are not

used as a drink. Some of them are approved of and recom

mended by learned and skillful physicians. They vary greatly

in their preparation in the amount of alcohol used in them, and

in their qualities many of ‘them are believed to be useful in the

-cure of diseases; many of them are probably worthless or mis

chievous. Many mixtures of this sort pass under the title of

patent medicines, which the auditor finds the preparation here

in question to be. But the law makes no distinction in regard

to the manufacture, use and sale of medicines, upon the ground

that they are or are not the products of quackery. Many quack

medicines have a great reputation for curing diseases, and find

a great sale.

“To prohibit the sale of these articles for their legitimate
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and real use, as remedies for disease, was not in the object of our

legislation in regard to intoxicating liquors. It would be, we

think, a narrow construction of these statutes, a mere following

of the letter without regard to the spirit and object of the law,

to hold that the words, ‘intoxicating liquors ’ should include

medicines, or medicinal preparations, when alcohol_is used in

them in quantities capable of producing intoxication. The prac

tical operation of the statute thus expounded would interfere

with the practice of medicine by physicians, and with that free

dom in the choice and use of remedies for disease, which every

one is entitled to. In practice it would be intolerable if attempt

ed to be enforced. These were not the objects aimed at by the

statutes. Wine, brandy, rum, etc., are permitted to be sold as

medicines. When, therefore, these medicines, bitters and tinc

tures, are made and sold in good faith for their true and legiti

mate use, to prevent or cure disease, we cannot regard them as

within the class of intoxicating liquors where sale is prohibited

or regulated by law. But when intoxicating drinks intended to

be sold and used as -a beverage, are by some tincture or prepara

tion slightly disguised, so as to have to some extent the taste,

flavor or appearance of medicines or bitters, when in fact they

are really meant to be sold and used as intoxicating drinks; such

mixtures, however disguised, are Within the prohibition of the

law. When medicinal names or other plausible and popular

titles are used to disguise and cover up the sale of intoxicating

drinks as a beverage, it is clear that the articles thus sold are

none the less within the class of intoxicating drinks prohibited

by the statute, because they seek to avoid the penalties by the

use of a specious and fair sounding name. In all such cases it

is a question not of law but of fact, whether the pretended medi

cine is in reality and in good faith, made, sold and used as a

medicine, or is only a disguise for intoxicating liquor. This

question must be determined upon the evidence. The composi

tion and character of the article, the amount of alcohol in it,

and whether it does readily or with difficulty produce intoxica

tion. Whether it is agreeable or nauseous to the taste; whether

it is useful or not as a medicine to cure disease; Whether it is

generally kept and sold by druggists as a medicine; whether it
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is frequently resorted to and _used as a beverage. These and

similar circumstances would be regarded as evidence tending to

‘determine the question.”

It has been held, that unless there be an express exception

in the statute, the fact that the liquor is sold by a retailer for

medicines is no defense. Phillips v. State, 2 Yerger, 458; State

v. Whitney, 15 Vermont, 298; Com. v. Ifimball, 24 Pick., 366;

State v. Brown, 31 Maine, 522; Com. v. Sloan, 4 Oush., 52. It

is otherwise however when the liquor is given by a physician to

a man in fact sick, and in good faith as a medicine, though

charged by the physician in his bill as liquor. State v. Larrz'

more, 19 Mo., 391; Thomasaon v. State, 15 Ind., 449. And

where the statute makes no exception of sales made for medici

nal or sacramental purposes, the court will make the exception

in a proper case. And where a physician who administers in

toxicating liquor in good faith as a medicine, upon his profes

sional judgment, is not within the meaning of the Missouri

statute concerning groceries and dram shops. See 19 Mo., 391.

supra. A contrary doctrine however, is held in Maine. State

v. Hall, 39 Mo., 107. It was held in this case under the Maine

law, that neither a physician nor an apothecary, unless appointed

by the town as an agent, are authorized to sell spirituous liquors

for mixture with medicinal ingredients by the purchaser, although

the medicines were purchased at the same time with the liquor.

But it must be borne in mind that merely keeping drugs will

not authorize the party to sell as an apothecary, he must have

skill in the preparation of medicine. State v. Whitney, 15 Ver

mont, 298. In Geppert v. State, 7 Ind., 300, the court say:

“We think, according to the evidence, that the liquor in ques

tion was not sold for a medicinal purpose, though it may have

been purchased for such; and that the defendant was rightly

convicted. It does not appear that the object for which the

liquor was purchased was made known to him.” See Donnell

v. State, 2 Ind R., 658. In Ohio any person may lawfully, in

good faith, give away intoxicating liquor for medicinal or other

purposes, and may lawfully sell them in any quantity for such

purposes, to be drank elsewhere than where sold, but he can not

lawfully sell them, (except such as are specially excepted by the
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statute), to be drank where sold, for any purpose. Schafner v.

State, 8 Ohio St., N. S., 6-13. The administering of liquors to_

a patient by a physician, can not properly be denominated a sale,

(Same case.)

From an examination of the authorities above cited, it will

appear, except in the States where it is decided that the courts

will make no exception, that i11 order to justify a sale by a drug

gist, it must appear from the evidence that the party making the

sale is an apothecary or druggist; that the sale was made in the

regular course of such business; that the sale was made for me

dicinal or sacramental purposes, and that the purchase Was made

for such purpose; and that both, the sale and purchase, was in

good faith for such purpose. And, in cases of patent medicines,

tinctures, &c.; in the case of The State v. La,-fer, West. Jur.,

Iowa, Sept, 1874, the court instructed the jury as follows: “If

you find that the defendants sold any of the intoxicating liquors

named in the indictment, at the times and places named therein,

notwithstanding they may have put into it roots and tinctures,

unless it changed the nature or character of the liquors, so that

it was no longer whisky or brandy, or whatever it may have been

originally at the time of the sale, it was a violation of law. If

its distinctive character as an intoxicating liquor was so destroy

ed that it could not be used as a beverage, and it became in fact

a medicine, to be used for diseases, and of such a character that

it could not in reason be styled or used as an intoxicating drink,

its_ sale was 11ot a violation of law.” It was held in the appel

late court, that this instruction correctly stated the law. The

utmost good faith will be required, in order to bring the case

within the rule, not only on the part of the seller, but on the

part of the purchaser. Where no exception is made by the State,

and the exception must be made by the court, in order to bring

the case within the exception, the burden of proof will be on

the defendant, to_show himself to be within the exception, and

no shift or device will enable the party to bring himself within

the exception.
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UNI)UE INFLUENCE OVER TESTATORS.

The test of undue influence is fraud. The law holds the procuring of the

execution of a will through undue influence to be a fraud, and like all other

frauds it must be affirmatively proven either by direct or circumstantial evidence,

for every presumption is in favor of innocence. We have deduced the follow

ing principles from some of the adjudged cases on this subject.

1. In the case of a will, the influence which the law condems as unlawful

must be such as amounts to force and coercion, destroying the free agency of the

testator. See Parfitt v. Lawless, 21 Weekly R. 200.

The will is set aside or refused probate in this class of cases on the ground

that it is not an honest will—that it does not reflect the unbiased intent or wishes

of the testator, but, on the contrary, had been extorted or procured from the

deceased in the weakness or imbecility of old age or disease, or by artifice, de

ceit, or imposition, or by persistent importunity, amounting to a species of coer

cion or moral duress. Undue influence in this sense is a fraud. The will is set

aside upon the ground that its execution was procured by fraud and imposition,

and for that reason, and upon that ground, it is not the act, deed or will of de

ceased. Upon no other ground has the court a right to set aside a deed or will

executed by a person of sane mind or memory, when the execution of the same

was not procured, and the free agency of the party overcome by some construct

ive coercion, duress or fraud. Kinne v. Johnson, 50 Barb. 70; Tyler v. Gar

dener, 35 N. Y., 610; Tyson v. Tyson, 37 Md. 567; Williams v. Goude, 1 Hagg.

Ec. R. 580; Eadie v. Simpson, 26 N. Y. 11; Mountain v. Bennet, 1 Cox, 355.

The law is well settled that the influence exercised (in procuring a will) which

sets aside a will, must be such as destroys free agency; there must be impris

onment of the body or mind; and unless the jury are satisfied that there was

such physical force exercised, arising from actual duress or imprisonment of the

body, or such mental force, arising from threats, as prevented free agency, they

were not to consider the influence exerted as improper. Browne v. Molliston,

3 Whart. 131. -

2. Mere persuasion, however persistent, does notamount to undue iufluence.

Influence and persuasion may be fairly used. A will may be honestly pro

cured. Many wills indeed would be destroyed if you inquire into the degrees

of influence and persuasion. A will procured by circumvention will be set aside;

but a will procured by honest means, by acts of kindness, attention, and impor

tunate persuasion, which delicate minds would shrink from, would not be set

aside on that ground alone. Miller v. Miller, 3 S. & R., 269 Neither affection

nor flattery, nor honest persuasion, nor capricious partiality, destroys the valid

ity of a testamentary act. (4 Burns Ee. L. 70 ) Influence, to vitiate an act,

must not be the influence of affection or attachment; it must not be the mere

desire of gratifying the wishes of another, for that would be a very strong

ground in support of a testamentary act. Mountain v. Bennet, supra. Advice,

persuasion, or entreaty, does not constitute undue influence. Rabb v. Graham,

43 Ind. 9. In the latter case it was proved that one of the sons said, “he
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ought to make a will and leave his property to the boys, and not leave the girls

anything.” This the testator did, but his will was sustained.

3. Love, affection, and gratitude are not grounds from which undue influ

ence may be inferred. -

The influence arising from gratitude, affection, and esteem is not undue.

Kinne v. Johnson, supra. Kind offices aud faithful services, in ordinary course,

tend to influence the mind in favor of the party thus acting; and care should

be taken not to confound the natural action of the human feelings, in this res

pect, with positive dictation and control exercised over the mind of the testator.

Weir v. Fitzgerald, 2 Bradf. 67. If a wife, by her virtue, has gained such an

ascendancy over her husband, so rivited his affections that her good pleasure is

a law to him, such an influence can never be a reason for impeaching a will

made in her favor, even to the exclusion of the rest of his family. Small v.

Small, 4 Grenl., 22. The influence of a wife, the result of a long life of devo

tion to her husband's happiness, may be exercised in giving direction to his dis

position of his property, and that disposition may be at variance with the wish

es and disposition of the husband, yet there would be nothing in that to invali

date his will. Persons standing in those near and dear relations are allowed to

exercise the influence they acquire. Zimmerman v. Zimmerman, 23 Penn. 378.

It would be extraordinary if the influence of affection and warm attachment is

to take away the power of benefiting the object of that regard. Williams v.

Goude, supra. To imply fraud from filial virtue would be monstrous. Bleecker

v. Lynch, 1 Bradf. 471. The influence may have been gained by unwearied as

siduity, and with the expectation and desire to have a remembrance and reward

in the will, and this expectation may have been known to the testator, and even

the amount of the legacy discussed between the legatee and himself; and it

may be true that the testator was more influenced by the mind of the legatee

than his own mind, or even that he was morally incapable of acting contrary

to what he believed the will of his best earthly friend; but all this amounts not

to undue influence. 1 Redfield on Wills, 516.

4. The law will not infer undue influence merely from illegal cohabita

tion. Rudy v. Ulrich, 8 Am. Rep., 241.

5. Nor from the fact that the principal beneficiaries are those by whom *

the testator was surrounded, and with whom he stood in confidential relations,

at the time of the execution of the will. Wilson v. Moran, 3 Bradf., 185.

6. Nor even when the principal beneficiary is one who, for years, had had

exclusive management of the testator's property. Reynolds v. Root, 62

Barb., 251.

7. Nor when the provisions of the will, for the benefit of such persons,

may seem grossly unreasonable, or unequal. Brown v. Mattison, 3 Whart. 131;

Jackson v. Jackson, 39 N. Y., 153; Clapp v. Fullerton, 34 id. 97; Bleecker v.

Lynch, supra.

8. Nor from the mere fact that the will did not originate with the testator.

Burns' Ec. Law, 70.

9. Mere weakness of intellect does not prove undue influence. Reynolds

v. Root, 62 Barb., 251.—Albany Law Journal.

*
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THE GREAT FLAGLOR SUITS.

Bill of Review—Decree by consent. Decree by consent, will only be set aside

by Bill of Review, in cases of fraud or mistake. Partition—Answer con

senting to decree–Authority of attorney to appear and file answer—Con

veyance and agreement as to the effect of the decree—Settlement of proper

ty upon children—The effect of notice of decree, and agreement appearing

of record—The effect of such notice on subsequent purchasers for value—

Will—Construction—Life estate—Modification of the law of estates tail by

6th sect. Conveyance Act. -

These cases present a history of one of the most remarkable

struggles on record for the title to real estate. A large amount

of Chicago real estate involved in the controversy. There has

been no litigation in relation to Chicago real estate more per

plexing, or involving points of greater interest—whether to the

parties concerned, or the public at large, than the suits known

as the great Flaglor suits. The history of these suits may be

stated thus: In December, 1848, one Augustus Garrett depart

ed this life, leaving a will, by which he directed the income from

his real estate, after the payment of his debts and legacies, to be

divided between his wife, Eliza, his two sisters, Mary Banks and

Letitia Flaglor, and his two nephews, James and Thomas G.

Crow, in certain specified proportions, and further directing, that

on the death of his said wife and sisters, the real estate should

be divided between Charles D. Flaglor, son of Letitia, and said
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James and Thomas Crow, or if they should be dead, between

their children per stirpem. The widow renounced the will, and

thereby became entitled to one half of the realty in fee, leaving

only one half to vest under the will in the manner above stated.

The parties interested, agreed to procure a partition without

waiting for the death of the widow and sisters; and for that pur

pose Eliza Garrett, the widow, and the said James and Thomas

Crow, filed a bill at the March term, 1851, of the Cook county

circuit court, making Charles D. Flaglor, his two children, Lucy

Louisa and Elizabeth, and all other parties interested, parties

defendant.

The bill set forth, that the widow, the sisters, Mary Banks

and Letitia Flaglor, and the nephews, James and Thomas Crow,

and Charles D. Flaglor, had agreed upon a partition of the es

tate, which was set forth in the bill, and that the Flaglor inter

est was to go to Letitia during her life, then to Charles D. if he

survived her, during his life, and then to his children in fee.

Under the will, Charles D. Flaglor, was clearly entitled to the

fee after the death of Letitia. Charles D. Flaglor, by Arnold &

Lay, his solicitors, filed his answer admitting the allegations of

the bill, and desiring the prayer of the bill should be granted.

A decree was entered in accordance with the prayer of the bill.

The decree finding that Letitia Flaglor was entitled to a life es

tate, then to Charles D. Flaglor, if he survived her, during his

life, then to his children in fee. When in fact, by the terms of

the will as above stated, Charles D. was entitled to the fee, on

the death of Letitia, and upon this decree the controversy arose.

At the May term, 1853, Charles D., filed his bill of review set

ting forth all the above details, and alleging error, appearing on .

the face of the record in the former decree, in that the decree

gave Charles D. Flaglor, only a life estate, when by the will he

was entitled to the fee. A decree was entered reversing the

former decree, so far as related to the Flaglor interest, and giv

ing the fee to Charles D. Flaglor. From that decree Elizabeth

Flaglor, daughter of Charles D., prosecuted a writ of error, and

the case is reported in 40 Ill., 414, Flaglor v. Crow’s Ec'rs, etc.

Certain persons were made parties to this writ of error as terre

tenants, who filed a plea claiming to hold as innocent, purchas
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ers under Charles D. Flaglor, after the decree upon the bill of

review. This, as the sequel will show, presented another point

of controversy. The court, on page 417, say: “However much

we may regret the possible consequences to innocent purchasers,

we are obliged by the plainest and best settled rules of law to

reverse this decree. That a decree, entered by consent of par

ties can not be set aside by bill of review, without showing

fraud or mistake, is incontrovertible, (2 Dan. ch. Pr. 1179; 3 Id.

1602; Adams' Eq., 400.) This is not denied by the counsel for

the defendant in error, but it is urged that the consent herein

given was simply that partition should be made, not this par

ticular partition. But the facts we have already stated, as ap

pearing on the record show beyond all question, that this posi

tion is untenable. This specific partition was set out in the bill

as having been agreed upon by the parties, and the court is

prayed to confirm it; and the consent of Charles D. Flagler ap

pears by his answer, and by both the decrees.” The court on

page 418, close the opinion as follows: “We must reverse this

judgment, but we decide nothing, as to the rights of purchasers

from Charles D. Flaglor. That must be left for future adjudi

eation.”

This case was submitted at the April term, 1866, and I ap

prehend the opinion was filed at the January term, 1867. Leti

tia and Charles D. Flaglor, and all his children except Elizabeth

died, and she on the 24th day of February, 1867, filed a bill mak

ing the various persons holding or claiming an interest in the

property parties, and was decided by the superior court at the

February term, 1872, in which the court, His Honor Judge Gary,

delivering the opinion of the court for His Honor Judge Jami

son, and rendering a decree for the complainant.

This case was argued by Arthur W. Windett, counsel for the

complainant, and Beckwith, Ayers Ó Kales, for the defendant

Wadhams, and George Herbert, for the defendants, Engle & Day.

From the decree rendered by the superior court of Cook

county, the defendants carried the case to the supreme court of

the State where it was again ably and elaborately argued by the

same counsel, at the September term, 1873; and on the 20th of

June, 1874, the supreme court filed their opinion.
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The court per Walker, J., say: “The effect and force to be

given to tl1e decree of partition involved in this case was previ

ously before this court, under the title of Flaglor v. Crow, 40

Ill., 414, where the facts are stated, in part, out of which this

controversy arises. It now appears that Letitia, the mother of

Charles D., died, leaving him surviving her; that he had, how

ever, entered into an agreement with Mrs. Garrett, the widow of

testator, and the two Crows, after the rendition of the decree in

partition, by which each was to receive the portion assigned to

them by the proceeding in partition, and each undertook and

bound themselves to pay debts and legacies, which were charged

upon the land in specified proportions, and executed releases in

terchangeably to each other for the portions set oif to each. Le

titia Flaglor, the mother of Charles D., joined him in the exe

cution of the quit-claim deeds and the agreement. In the agree

ment referred to, it was declared that the lands deeded to Charles

and his mother should be subject to one-sixth of the debts of

Garrett’s estate, and to one-third of the actual cash legacies and

annuities in the will mentioned, ‘and to the whole and entire

interest of the child and children, and the descendant or descend

ants thereof of Charles D. Flaglor, which may herein survive. l

in said estate of said Garrett, which, under said will such child

or children, descendant or descendants, may have or any time

may be entitled to, which said interest of such child or children I

or descendants is hereby declared and agreed to be charged upon 1

the lands in said deed to the said Letitia and Charles D. Flaglor

mentioned.’ . - 3

“The agreement further recites: ‘And the said Letitia and

Charles D. Flaglor, and Frederick T. Flaglor, husband of said 1

Letitia, hereby assume to satisfy said interest of any such child i

or children, or descendants thereof, which they may be entitled

to, under and by the terms of said will, and to save and keep

harmless the share and portions of said real estate, so deeded to

said Eliza Garrett, James Crow and Thomas G. Crow, from all

claim and claims which any such child or children of said

Charles D. Flaglor may have or become entitled to under said 1

will, or the decree of any court now made or hereafter to be

made.’ The deeds and this agreement were duly recorded on the

30th of May, 1851.
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“On the 17th of July following, Charles D. Flaglor filed

his petition in the surrogate court of Orange county, New York,

to be appointed guardian for his daughters Elizabeth and Lucy

Louisa. In it he stated the former was two years old on the 13th

of the previous March, and Lucy Louisa was seven months old

on the 10th day of that month. He states that the minors are

entitled to certain estate and property by the death of their

granduncle, Augustus Garrett; that the property consists of cer

tain moneys which will arise from the sale of certain real estate

owned by Augustus Garrett at the time of his death, to be sold

by his executors; that he believed their interest would not ex

ceed three thousand dollars; and that the minors are not entitled

to any income from the estate until after the death of Letitia

Flaglor, their grandmother, and of himself, in whom the use of

the money is given during their lives.

“On the 2d day of February, 1852, Charles D. Flaglor sold

to Hiram P. Moses and Seth Wadhams the N. of block 73,

lying east of Ellsworth street, for $6,500, and gave them a bond

for a conveyance by a deed with covenants of warranty on the

payment of the money.

“On the 17th day of February, 1853, Charles D., Letitia,

and her husband, conveyed the land by warranty deed to Moses

and Wadhams. Subsequently, on the 16th day of April, 1853,

Charles D. filed a bill of review, and he made the parties to the

partition proceedings, defendants. On a hearing, the relief

sought was granted, and the record was brought to this court,

where the decree was reversed. On the 17th day of December,

1853, Letitia Flaglor and her husband conveyed the property now

in controversy to Charles D., and he thereby acquired a life es

tate in the portion not conveyed to Moses and Wadhams. He,

on the 18th day of January, 1854, conveyed the N. N. 3 block

73, west of Ellsworth, to Moses, and on the same day he con

veyed to Wadhams the S. # N. block 73, west of Ellsworth

street. This was all done before a decree was rendered on the

bill of review filed by Charles D. Flaglor.

“On the 10th day of November, 1855, Moses executed a

mortgage to Ryerson and Miller on the undivided half of N. ;

block 73, east of Ellsworth street, and conveyed the undivided
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half N. ~}~ N. -l- block 73, West of Ellsworth street, and the undi

vided half of an undivided half of N. 1} block 73, east of Ells

worth street to Christian Engle. His creditors and their attor

neys, prior to 1862, under judgment and other proceedings, ac

quired the title "of Moses to this land, and conveyed the same to

Augusta Engle, wife of Christian, and they. on the 14th day of

October, 1863, mortgaged the same to Calvin Day, to secure

$20,000. Letitia and Charles D., and all of his children, except

Elizabeth, died, and she, on the 24th day of February, 1867, filed

this bill, making the various persons holding or claiming an in

terest in the lands, parties. During the pendency of the suit

she died, having devised the land to her mother, Lucy C. Flaglor,

since intermarried with one Gay, and the suit has since progress

ed in her name. On the hearing, the court_ below granted the

relief sought, requiring the subsequent purchasers from her

father to release their title to her, and required them to account

for the rents and profits. To reverse the decree, this appeal is

prosecuted. '

“ It is urged that the decree in the partition suit was not in

accordance with the terms of the will, and is palpably opposed

to any construction that can be given to it,_and_ that the decree

is unjust and should not be enforced. That decree was manifest

ly entered by consent of all parties to the proceeding. Com

plainants gave the construction to the will that the mother first

took a life estate in the portion devised to her, and on her death

to pass to Charles D. for life, and at his death to go to hislchild

or children, or their descendants, in fec, if living, and in default

of such issue at his death, then in fee to James and Thomas

Crow. This they expressly stated in their bill was the provision

contained in the will, and prayed that partition be made, allot

ting to Letitia, Charles D. and his children their shares on these

terms and conditions. To this bill Letitia, her husband, and

Charles D. filed their answer, and in it admitted the truth of the

allegations in the bill, and prayed that the partition be made ac

cording to the prayer of the bill, and this answer was regularly

signed by attorneys in good standing in this court.

“The decree was so made and the partition had, and this

court held, in the case, when here on the bill of review, that it
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was final and conclusive, and could not be set aside on a bill of

review except for fraud or mistake. And with that decision we

are satisfied, and only strengthened in the conviction of its cor

rectness on further and more mature reflection. Again, Charles

D., in the most solemn manner, fully recognized and ratified the

validity of the decree, after the partition was rendered, by enter

ing into the agreement executed by the parties when they exe

cuted the deeds interchangeably to carry into effect the decree.

By that agreement, he declared that the property released to him

self and his mother should be subject to the payment of a spe

cified portion of the debts against Garrett's estate, and of cash

legacies and annuities, and charged with any interest which any

child or children of his or their descendants might be entitled

to under the will, or which they have or may become entitled to

under the will or the decree of any court, now made or hereafter

to be made. In this he knew what he was doing, and the effect

it would produce, as he subsequently stated to parties in New

York that he only held a life estate in the property, and that at

his death it would descend to his children, and that he had no

power to sell more than his life estate in the premises. And he

in his application for letters of guardianship—though he does not

describe the intermediate estates, or correctly state their interest

in the property—he says that he is only entitled to its use dur

ing his life, and on his death the property will belong to his

children. Again, he executed this agreement as a part of the

means of effecting the partition; in fact, as its consummation.

“He seems to have been a shrewd, intelligent man, and

could not have otherwise than known the effect of his act in

signing this agreement which is under seal. And there is no

pretense that there was any fraud or mistake in its execution.

Even if, as appellants claim, he did not employ counsel, and they

were not authorized to enter his appearance and consent to the

decree—but the evidence, we think, shows they were—he fully

ratified all they did by deliberately executing this deed. If there

were irregularities in any step previously taken in the proceed

ings for partition, he by this instrument waived them, and effect.

ually estopped not only himself but his grantees thereby. But,

independent of the decree, suppose he had by that agreement
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made in terms the same declaration of rights in his children that

was contained in the decree, would any one doubt that he there

by declared a trust in favor of his children that would not only

bind him for its execution and render his grantees chargeable,

purchasing with notice? We presume that no one would con-_

test the proposition. And the reference to their interest under

the will and the decree construing and fixing their rights was the

same as if written out in the deed. ‘

“This agreement, declaring the rights of his children in the

land as fixed by the decree, was with the deed to his mother and

himself, placed on record simultaneously, and thereby became

notice of the rights of the children to all the world. And, as

Moses, Wadhams, Engles and others, purchased either directly

or remotely from him after this agreementlwas placed on record,

they stand charged with- notice, and took subject to the rights of

the children. But even if this agreement had not been made,

still they would have been charged with the decree of the court;

and that fixed the rights of the children. And we think the

effort to prove that Arnold and Lay had no power to enter

Charles D. Flaglor’s appearance and consent to the decree failed;

but on the other hand, the presumption is, from the fact of their

appearance, that they had authority, and the evidence, we think,

shows they had. The decree was then binding on the parties,

and, until reversed, was conclusive of their rights as therein

found and adjudicated. This being so, and the children being

minors, they could not consent to any change which could in the

slightest degree impair their rights. Nor did their father pos

sess any such power, nor could he or the other parties to the

agreement change the decree of partition so as to deprive them

of or impair their rights as determined by the court. The de

cree fixed their rights, and none but the court, before the decree

was enrolled, could change the findings or adjudications con

tained in the decree. So that Charles D. and those claiming

under him are bound by the decree and the agreement, notice of

both of which they stand charged by the records. '

“It is assumed that Charles D. was greatly wronged by the

construction put upon the will in the decree. We are unable to

see in what manner. If a man voluntarily settles property on
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himself for life, in remainder in fee, or if he consents to a de

cree which does the same thing, in what is the wrong, or in what

does the injustice consist? A man has the undoubted right to

so dispose of his property, nor is it supposed to be immoral, un

just, or contrary to sound policy. And that Charles D. Flaglor

did, in this case, we think is absolutely shown by the evidence.

In fact, the record of the court rendering the decree imports ab

solute verity until impeached in an appropriate manner, which

is not done in this case. Nor can it be done on loose, indefinite

and unsatisfactory evidence. And the evidence in this case, is

of that character.

“ There is great hardship on Moses, Wadhams, and the other

purchasers. But under the stern and unbending rules of law,

they stand charged with notice of the title now held by appellee,

which was in the children of Charles D. at the time they pur

chased of him. They then knew, or are conclusively presumed

to have known, that the fee was in his heirs (children), and that

they were purchasing but a life estate; and that when it should

fall in, the heirs (children) of Charles D. could claim and recover

the fee. This is -well and uniformly recognized ‘law, from which

courts cannot depart. And the rule is well recognized that par

ties who hold over after the termination of the life estate must

account for rents and profits to the remainder-man, being allow

ed for taxes, repairs, etc. And we see no objection to the man

ner in which the court below directed the account to be taken

and stated. The decree provides for the allowance of all proper

deductions that may be prove-d.

“The doctrine contended for by appellants, that, on filing a

bill to execute a decree, the court will deny relief when it is

seen the decree is unjust, does not apply to this case. We have

seen that there is no injustice‘ in a, man’s settling his real estate

upon himself for life, and in remainder to his children; and

that it» does not matter whether it is done by deed or by decree.

As to the parties to that decree, we perceive no injustice, and it

can not be contended that there is injustice in executing it

against purchasers or iucumbrancers with notice. Hence we

perceive no obstacle, as supposed, to the execution of the decree.

On a careful consideration of the entire record, and the legal
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propositions involved, we are satisfied that there is no error in

the decree, and it must be aflirmed.”

During the pendency of the suit Elizabeth died, and she,

having devised the lands in question to her mother, Lucy Flag

lor, since intermarried with one Gay, and the suit has since pro

gressed in her name, so that when the case is reported it will be

reported as IVa0Z/rams et. al. v. Gay.

 

THE RAILROAD LEGISLATION OF ILLINOIS.

 

The main purpose of this article is to present in an orderly

manner under consecutive propositions, and with but little com

ment, the authorities, collected mostly from the decisions of the

Supreme Court of the United States, and from the opinions and

writings of jurists of national reputation, which sustain the con

stitutionality of the railroad legislation of this State.

The statute on this subject, is entitled, “An Act to prevent

extortion and unjust discrimination in the rates charged for the

transportation of’-passengers and freights 011 railroads in this

State, and to punish the same, and prescribe a mode of proce

dure and rules of evidence in relation thereto.”—(Rev. Sts. of_

Ill., 1874, pp. 816-820.)

The third section of the act provides: “ If any such railroad

corporation shall charge, collect, or receive, for the transporta

tion of any passenger, or freight of any description, upon its

railroad, for any distance, within this State, the same, or a great

er amount of toll or compensation, than is at the same time

charged, collected or received for the transportation, in the same

direction, of any passenger, or like quantity of freight of the

same class, over a greater distance of the same railroad, * *all such discriminating rates, charges," collections or receipts,

whether made directly, or by means of any rebate, drawback, or

other shift or evasion, shall be deemed and taken, against such

railroad corporation, as prima facie evidence of the unjust dis

criminations prohibited by the provisions of this act.”

The eighth section provides: “The railroad and warehouse

commissioners are hereby directed to make, for each of the rail

l
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road corporations doing business in this State, as soon as prac

ticable, a schedule of reasonable maximum rates of charges for

the transportation of passengers and freights and cars on each

of said railroads; and such schedule shall, in all suits brought

against any such railroad corporations, where, is in any way in

volved the charges of any such railroad corporation for the trans

portation of any passenger or freight or cars, or unjust discrim

ination in relation thereto, be deemed and taken in all courts of

this State as prima facie evidence that the rates therein fixed

are reasonable maximum rates of charges, for the transporta

tion of passengers and freights and cars, upon the railroads for

which said schedules may have been respectively prepared. Said

commissioners shall from time to time, and as often as circum

stances may require, change and revise said schedules. When

any schedules shall have been made or revised, as aforesaid, it

shall be the duty of said commissioners to cause publication

thereof to be made for three successive weeks, in some public

newspaper published in the city of Springfield, in this State.”

The fourth and fifth sections provide that any railroad cor

poration guilty of extortion, or of making any unjust discrim

ination as to passenger or freight rates, “shall, upon conviction

thereof, be fined in any sum not less than one thousand dollars,

nor more than five thousand dollars, for the first offense;” and

that the fines provided for “may be recovered in an action of

debt, in the name of the People of the State of Illinois, and

there may be several counts joined in the same declaration as to

extortion and unjust discrimination, and as to passenger and

freight rates,” etc.

In support of the validity of this legislation, the following

propositions are submitted: - -

I.

IT IS THE DUTY OF THE GOVERNMENT To PROVIDE SUITABLE HIGII

WAYS FOR THE CONVENIENCE OF THE PUBLIC. IN OTHER worDs,

THE MAKING ANI) THE MAINTENANCE OF HIGHWAYS ARE GOV

ERNMENTAL AFFAIRS.

Wattel says: “One of the principal things that ought to em

ploy the attention of the government, with respect to the wel
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fare of the public in general, and of trade in particular, must

relate to the highways, canals,” &c. (Book I, ch. 9, § 101.)

In Bloodgood v. Mohawk cfi fludson R. R. 00., 18 Wend.

47, senator Maison, in commenting on this proposition of Vattel,

adds: “That the government have not only the power, but that

it is most emphatically their duty and interest, to construct rail

roads where the public interest and convenience demand them,

can not admit of a doubt.“

And in Oleott v. Supervisors, 16 Wal1., 696, the Supreme

Court of the United States, per Strong, J., say: “The question

now is, whether, if a railroad, built and owned by a private cor

poration, is for a public use, because it is a highway, taxes may

not be imposed in furtherance of that use. If there be any pur

pose for which taxation would seem to be legitimate, it is the

making and maintenance of highways. They ha/ve abways been

governmental afairs, and it has ever been recognized as one of

the most important duties of the State to provide and care for

them. Taxation for such uses has been immemorially imposed.

When, therefore, it is settled that a railroad is a highway for

public uses, there can be no substantial reason why the power of

the State to tax may not be exerted in its behalf.”

II.

THE GOVERNMENT MAY PERFORM ITS DUTY IN RESPECT OF HIGHWAYS

THROUGH THR INSTRUMENTALITY OF CORPORATIONS.

In the Slaughter-house cases, 16 Wall., 64, the court, per

Miller, J., say: “If this statute (under consideration) had im

posed on the. city of New Orleans precisely the same duties, ac

companied by the same privileges, which it has on the corpora

tion which it-created, it is believed that no question would have

been raised, as to its constitutionality. In that case the effect

on the butchers in pursuit of their occupation and on the public

would ha/ve been the same as it is now. Why can not the legis

lature confer the same powers on another corporation, created

for a lawful and useful public object, that it can on the munici

pal corporation already existing. That wherever a legislature

has the right to accomplish a certain result, and that result is

best attained by means of a corporation, it has the right to cre
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ate such a corporation, and to endow it with the powers neces

sary to efi'ect the desired and lawful purpose, seems hardly to

admit of debate.”

And in Railroad Oompa/ny v. Oounty of Otoe, 16 Wall.,

67.3, the court, per Strong, J., say:

“No one questions that the establishment and maintenance

of highways, and the opening facilities for access to markets, are

within the province of every State legislature upon which has

been conferred general legislative power. These things are ne

cessarily done by law. The State may establish highways or

avenues to markets by its own direct action, or it may empower

or direct one of its municipal divisions to establish them, or to

assist in their construction. Indeed, it has been by such action

that most of the highways of the country have come into exist

ence. They owe their being either to some general enactment

of a State legislature, or to some law that authorized a muni

cipal division of the State to construct or maintain them at its

own expense. They are the creatures of law; whether they are

common county or township roads, or turnpikes, or canals or

railway/s.”

III.

RAILROADS ARE PUBLIC HIGHVVAYS.

In Olcott v. Supervisors, 16 Wall., 694, 696, the court say:

“That railroads, though constructed by private corporations

and owned by them, are public highways, has been the doctrine

of nearly all the courts, ever since such conveniences for pas

sage and transportation have had any existence. * * * * *

It is said that railroads are not public highways per sé; that

they are only declared such by the decisions of the courts, and

that they have been declared public only with respect to the

power of eminent domain. This is a mistake. In thei1"ver_1/

nature they are public highways. It needed no decision of

courts to make them such. True, they must be used in a pecu

liar manner, and under certain restrictions, but they are facili

ties for passage and transportation afforded to the public, of

which the public has a right to avail itself. As well might it

be said a turnpike is a highway, only because declared such by
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judicial decision. 'A railroad built by a State no one" claims

would be any thing else than a public highway, ustifying taxa

tion for its construction and maintenance, though it could be no

more open to public use than is a road built and owned by a

corporation. Yet it is the purpose and the uses qf a work which

(letermine its character. And if the purpose is one for which

the State may properly levy a tax upon its citizens at large, its

legislature has the power to apportion and impose the duty, or

confer the power of opening it upon the municipal divisions of"

the State.” -

IV.

THE USE OF A RAILROAD IS A PUBLIC ONE.

In Inhabitants of W01'eester v. Western Railroad Corpora

tion, 4 Met., 566, the court, per Shaw, C. J ., after citing several

provisions of the act of incorporation, say:

“From this view of the various provisions of the law, by'

which the rights and duties of the Western Railroad Corpora

tion are regulated, it is manifest that the establishment of that

great thoroughfare is regarded as a public work, established by

public authority, intended for the public use and benefit, the use

of which is secured to the whole community, and constitutes

therefore, like a canal, turnpike or highway, a -public easement..

The only principle, on which the legislature could have author

ized the taking of private property for its construction, without

the owner’s consent, is, that it was for the public use. Such has

been held to be the character of a turnpike corporation, although

there the capital is advanced by the shareholders, and the income

goes to their benefit. Com-monwealth v. Wilkinso-n~, 16 Pick. 175.”

And in Olcott v. Supervisors, 16 Wall.. 694, 695, the court
say: “Very early the question arose whether a State’s right of i

eminent domain could be exercised by a private corporation cre

ated for the purpose of constructing a railroad. Clearly it could

not, unless taking land for such a purpose by such an agency is

taking land for public use. The right of eminent domain no

where justifies taking property for a private use. Yet it is a

doctrine universally accepted that a State legislature may au-<
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thorize a private corporation to take land for the construction of

such a road, making compensation to the owner. lVhat else

does this doctrine mean, if not that building a railroad, though

it be built by a private corporation, is an act done for a public

use. And the reason why the use has always been a public one,

is that such a road is a highway, whether made by the govern

ment itself or by the agency of corporate bodies, or even by in

dividuals, when they obtain their power to construct it from le

gislative grant. It would be useless to cite the numerous deci

sions to this efilect which have been made in the State courts.

9% * * . * -X" * -K‘ * -X" 99 it -‘fr

Whether the use of a railroad is a public or a private one de

pends in no measure upon the question who constructed. it or

who owns it. It has never been considered a matter of any im

portance that the road was built by the agency of a private cor

poration. No matter. who is the agent, the function performed

is that qf the State. Though the ownership is private the use is

public. So turnpiltes, bridges, ferries, and canals, although

-made by individuals under public grants, or by companies, are

regarded as publici juris.”

I V.

A PUBLIC USE NECESSARILY IMPLIES A srxrn nsn, on A NATIONAL

USE, IN FURTHERANOE OF A STATE on NATIONAL DUTY.

In a note to the case of Allen v. Inhabitants of Jay, pub

lished in the August No., 1873, of the American Law Register,

Judge Redfield, on page 497, says: “Sovereign power disclaims y

-all aid, and, where it exists, requires none. It is a correlative

of some public duty, li-he that offurnishing highways for in

tercommunieation, the administration of public justice, both

civil and criminal; the making of laws and their execution;

public education; the administration of the police and of pun

ishment under the criminal laws; the public health; supplying

towns and cities with pure water; the postal service and the

public defense; and some others of like nature. These are all

public uses, for which taxation may be lawfully imposed, and

the right of eminent domain exercised by that department of the
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government, state or national, upon which the public duty rests.

Hence nothing can fairly be regarded as a ‘public use ’, unless
it bela state use, or a national use, in furtherance of a state or

national duty.”

VI.

A PUBLIC USE IN FURTHERANCE OF A PUBLIC DUTY MUST BE CONTIN

UOUS IN ITS NATURE, AND SUCH USE CAN NOT BE SE(‘,L‘RED TO TH E

COMMUNITY UNLESS IT REMAIN SUBJECT TO PUBLIC CONTROL.

In Pratt v. Brown, 3 Wis., 613, 614, the theory of the ex

ercise of tl1e right of eminent domain is well illustrated by the

court. The legislature is represented as speaking to the corpo

ration as follows:

“We have not the power to authorize you to take the pro

perty of your neighbor and convert it to your own use, even

though you pay him what our tribunals may deem a reasonable

compensation, but we have. the right to take it for the public

use on providing for compensation. We will therefore call the

use of it the public use, through you as our agent, and you may

seize and use it in behalf of the public. * * * * * * *

Here is no delegation of the right of eminent domain, for it can

not be delegated to private persons for private purposes. But

the whole theory is, that the government takes the land and holds

it for the public use,‘ for if the taking, the holding and the use

be once admitted to be private, the whole fabric of justification

crumbles to pieces. It is the continuous ewercise of the sover

eign power, condemning and appropriating the private property

of the individual to the public use.”

In West River Bridge Company v. Dize, 6 How., 546.

Woodbu1'_y', J., in considering the nature of the public exigency

connected with roads which ustifies the application of the prin

ciple of eminent domain, says: “The uses must be for the peo

ple at large,—for travellers,——for all,-—must also be compulsory

by them, and not optional with the owners,—must be a right by

the people, not a favor,—must be under public regulations as to

tolls, or owned, or subject to be owned, by the State, in order to

make tl1e corporation and object public, for a purpose like this.”

In support of this proposition, he cites among other authorities
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the case of the Louisville, Cincinnati and Charleston Railroad.

Company v. Chappell, 1 Rice, 383, 398, where the court, per

Richardson, J., after discussing the commercial and international

character and objects of railroads in general, and of this one

more especially, say: “But take another point of view, which I

can not help thinking of lasting importance. Such a railroad

as ours, should be held as a highway on account of its great ob

jects; and for the same reason, to be kept under public control.

Is it not wise to hold such a company, as the guardians, or les

sees, of a great highway, endowed with a public franchise; yet

subject to the control which their purposes indicate as necessary

and proper for such an establishment, and which the general

right to use the road absolutely requires? Such a road must be

held as a part of the public domain, farmed out to individual

men, for its practical administration and order alone—and if

placed aloof from such control, it would inevitably become sus

pected of partiality, and odious to the people.”

In Whiting v. Sheboygan & Fond du Lac Railroad Com

pany, 25 Wis., 194–197, the court, per Dixon, C. J., say: “It

(eminent domain) is a power which must be exercised by the

government or sovereign, and for the public use only. It can

not be delegated. “The public use’, says Judge Cooley, in his

excellent treatise on Constitutional Limitations, 531, ‘implies a

possession, occupation and enjoyment of the land by the public, .

or public agencies.' * * * * * * * And in the leading

case of Railroad Co. v. Chappell, cited by Judge Woodbury,

and likewise by counsel here, it is said that a railroad to be

deemed a highway should be kept under public control. The

public use, therefore, which has been held to justify the applica

tion of the doctrine of eminent domain in the case of these rail

roads owned and operated by private individuals, consists in the

fact that the owners can not, without reasonable excuse, refuse

to receive and transport passengers and freight when offered, at

usual rates, and in the fact that the State retains the power to

regulate and control the franchise, and limit the amount of tolls

which it shall be lawful for the owners to charge. The use con

sists in these facts and these alone. And as a man may be said

to possess and enjoy the estate of another, the use of which by
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that other he may regulate and control, so that it shall not be

turned to his detriment or disadvantage, so the public, through

this reserved power of the State, may be said to possess and en

joy the land condemned for use by these railroad companies.”

In People v. Salem, 20 Mich., 482, the court, per Cooley,

J., after stating that an important consideration in the case of

eminent domain, is the necessity of accomplishing some public

good which is otherwise impracticable, say: “It is proper, how

ever, to add the remark, that even where the necessity is con

ceded, I do not understand that the right of eminent domain

can be exercised on behalf of private parties or corporations, un

less the State in permitting it reserves to itself a right to super

wise and control the use by such regulations as shall ensure to

the public the benefit promised thereby, and as shall preclude the

purpose which the public had in view in authorizing the appro

priation being defeated by partiality or unreasonably selfish ac

tion on the part of those who only on the ground of public con

venience and welfare have been suffered to make the appropria

tion. * * * * * * Except that the necessity is wanting,

there would be the same justification for the condemnation of

lands for stables for the public draymen of a city, as for a way

for a railroad; the like power of regulating the use existing in

each case, and the purpose in one being public in precisely the

same sense as in the other.”

And in Commercial Bank v. City of Iola, 2 Dillon's C. C.

R. 361, decided in 1873, Dillon, Circuit Judge, says: “The Su

preme Court of the United States, in sustaining the validity of

legislative acts authorizing municipal aid to railways, place it

upon the distinct ground that highways, turnpikes, canals and

railways, although owned by individuals under public grants or

by private corporations, are public juris, that they have al

ways been regarded as governmental affairs, and their establish

ment and maintenance recognized as among the most important

duties of the State, in order to facilitate transportation and easy

communication among its different parts. (Rogers v. Burling

ton, 3 Wall., 654; Mitchell v. Burlington, 4 Wall., 270; Rail

road Company v. Otoe County, 16 Wall., 667.) Therefore it is

that in favor of such improvements the State may put forth its
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right of eminent domain, and also as now established by judi

cial decisions, unless the right be denied it in the constitution,

its power to tax. That these acts may lawfully be done is be

cause, and only because the use is a public one,‘ public in its

nature, and hence these works are subject to public control and

regulation, notwithstanding they may be constructed under legis

lative authority and be exclusively owned by private persons or

corporations.”

These authorities show the inseparable relation between the

exercise of the power, called the eminent domain of the State,

and the right and duty of the State _to supervise and control the

use for which private property is taken and appropriated by the .

exercise of this power. The constitutional exercise of the power

of eminent domain necessitates the keeping of property for pub

lic use, as well as the taking of it for such use. The eminent

domain being a sovereign power is inalienable; and does it not

inevitably follow that the right and duty of the government to

supervise and control the use for which private property is taken

by virtue of the sovereign power of the State, is also inalienable?

- VII.

THE RIGHT TO DETERMINE WIIAT RATES OF CHARGES SHALL BE PAID

'I‘O COMMON CARRIERS BY HTIIE COMMUNITY FOR Tl-IE TRANSPORTA

TION OF PERSONS AND PROPERTY OVER PUBLIC IIIGIHVAYS IS A

GOVERNMl<]N'l‘AL PO\VER.

By the term governmental, is here meant political or legis

lative, in distinction from judicial power.

In Kirhman v. Shawcross, 6 Term. R., 17, Lord Kenyon, C.

J., said: “They (common carriers) have no right to say they will

not receive any goods but on their own terms; I believe there is

an act of Parliament giving power to the justices at the Quarter

Sessions to regulate the price of the carriage of goods.”

In another case cited in 10 Mees & Wels., 417, Lord Ken

yon said: “There are acts of Parliament which authorize jus

tices of the peace to fix the rates to be taken by carriers, and I

have known instances of applications to the Sessions for that

purpose.” For the language of these acts see Bacon’s Abridg

ment, Carriers
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In Gibbons v. Ogden, 9 Wheat., 203, Chief Justice Marshall,

in delivering the opinion of the court, says: “They (inspection

laws) form a portion of that immense mass of legislation, which

embraces everything within the territory of a State, not surren

dered to a general government; _all which can be most advanta

geously exercised by the states themselves. Inspection laws,

"quarantine laws, health laws of every description, as well as

laws for regulating the internal commerce of a State, and those

_whieh respect turngailce roads, ferries, (feta, are component parts

of this mass. No direct general power over these objects is

granted to Congress; and, consequently, they remain subject to

State legislation.” '

In Ogden v. Saunzlers, 12 \Vheat., 258, 259, lYashington, J.,

in discussing what constitutes the obligation of a contract with

in the meaning of the constitution, says: “And if it be true that

this (natural or universal law) is exclusively the law to which

the constitution refers us, it is very apparent that the sphere of

state legislation upon subjects connected with the contracts of
A individuals, would be abridged beyond what it can for a moment

be believed the sovereign States of this Uni_on would have con

sented to; for it will be found, upon examination, that there are

few la\vs which concern the general police ofa State, or the gov

ernment of its citizens, in their intercourse with each other or

with strangers, which may not in some way ‘or other affect the

contracts which they have entered into, or may thereafter form.

For, what are laws of evirlence, or which concern remedies-——

frauds and perjuries-—laws of registration, and those which affect

landlord and tenant, sales at auction, acts of limitation, and

those which limit the fees of professional men, and the charges

qf tavern Z"-eepers, and a multitude of others which crowd the

codes of every State, but laws which may affect the validity, con

struction, or duration, or discharge of contracts?”

In these opinions, laws of evidence, laws limiting the fees

of professional men and the charges of tavern keepers, laws regu

lating internal commerce, and laws which respect turnpike roads,

ferries, &c., are recognized as undoubtedly within the sphere

of State legislation. And it may be said that the power of

legislative bodies to limit the rates of charges of unincorporated



THE RAILROAD LEGISLATION OF ILLINOIS-. 453'

common carriers has never been judicially questioned. On the

contrary this power has been recognized as a legislative power

from time immemorial. (As applied to hackmen in the city of

Boston, see Commonwealth. v. Duane, 98 Mass., 1.)

On principle, the nature of the power to regulate rates of

charges of common carriers is not changed by the mere circum

stance that the carrier is a corporation instead of an unincorpo

rated company. If it is a legislative power in the latter case, it

must be the same in the former case. The legislature is the»

trustee of the public interests, and as far as they are concerned

it is immaterial whether the carrier is a natural or an artificial

person. “ It would be absurd to suppose that the powers of gov

ernment are greater over the rights of the being endowed by the

Creator, than over the one spoke into existence by human laws.”

(Bank of the Republic v. County of Hamilton, 21 Ill., 58.)

' (We are here discussing the character of. the power to limit

the rates of charges of common carriers. Under another head

will be considered the question, whether the legislature can ab

dicate governmental power vested in it by the.constitution of

the State.) .

In a note to the case of P., W. cfi B. R. R. Co. v. Bower,

published in the March number, 1874, of the American Law Re

gister, on page 188, Judge Redfield says: “The regulation of the

charges, and of the mode of conducting the business of common

carriers of passengers and freight, is surely one of legislatioe ac

tion more than most others; and especially since the construc

tion of railways, whereby all regulation of prices, by way of

competition, upon most routes, has been-rendered impossible,

thus making it a most overwhelming monopoly, extending to

the most important and essential interests of the whole com

munity.” ~

In the people v. Mayor, &c., of New York, 32 Barb., 102,

certain ferries or ferry rights were granted to the mayor, &c., of

New York, by the colonial ‘ governors, Dongan, Cornbury and

Montgomerie. The court, per Hogeboom, J ., say: “I suppose,

that under these charters the defendants have property rights in

the markets, the city hall, the lots of ground and public lands,

the docks and the ferries mentioned therein. They‘ hold them
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as grantees, as owners, by contract, by a title equally strong and

inviolable, I think, as do private individuals or corporations. *

* * * In regard to ferries, I am of opinion that there is a

still further right,” (besides the right of eminent domain),

“which the public may exercise, to-wit: the right of regulating

the rates qfferriage, and of so controlling ferry franchises and

privileges in the hands of grantees or lessees, that they shall not

be abused, to the serious detriment or inconvenience of the pub

lic. It seems to n1e that the grantees of ferries, or ferry rights.

must be deemed to accept them subject to these implied condi

tions. The people, represented by their king or their governor.

as the case may be, own these rights, and hold them for the

benefit of the mass of citizens of which the public is co1nposed—

and their representative, their king or their government, must

so administer them, ‘as that the rights of the public must he pre

served. They can not be conveyed away or surrendered. The

navigable waters belong to the people, the sovereign power; they

are for the use and navigation of the subjects or constituents of

the govern1nent;” (and so are railroads) “and they can not be

transferred, even the usufructuary interest in them, so as to di

vest the government of that control over them, which is essential

to protect and preserve the interests of the citizen. At least, I

think the legal presumption is, that the grants of ferry rights

are conferred and accepted with such qualifications. It is pos

sible that a different question might arise if it was established

that, as between the grantor and the grantee, a pecuniary or other

valuable consideration was actually paid for the transfer or con

veyance of a ferry right, not only present, but prospective.

When such a state of facts presents itself,» it will raise the ques

tion whether a government can for any- consideration, or_upon

any pretence whatever, grant away or relieve itself from those

rights and obligations which belong and are due to the constitu

ent body, and are essential to their safety and well being. I am

therefore of opinion that when these ferries or ferry rights were

conveyed to the mayor, recorder, aldermen and commonalty of

New York, by the colonial governors, Dongan, Cornbury and

Montgomerie, they took the same subject to the governmental

regulation and control, to which I have referred; that this right
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passed on the change of government from a colony to a State,

to the supreme power of the State; and that it may be now

manifested and exercised by the legislature acting for the peo

ple in their sovereign capacity. It is in strong confirmation of

these views that both the colonial and the State legislatures,

notwithstanding those apparently unqualified grants, have re

peatedly enacted laws regulating rates of ferriage over these

very waters, as well as over other tide waters, the right to estab

lish ferries across which has been conferred by acts apparently

unqualified in their terms. * * * * It may be said that

the legislature, under pretence of regulating the right, might

practically destroy it, by reducing rates of ferriage to a non

remunerative standard. This is possible. Like all other powers

of a similar char-acter—like the taxing povver—it is susceptible

of abuse. It is not to be presumed that the legislature will do

injustice. If they prove recreant to their duty, the remedy con

sists in giving their places to others, and reforming the evil.”

pp. 112-115.

In City of Oakland v. Uarpentier, 13 Cal. 540, the board of

trustees had power “ to lay out, make, open, widen, regulate, and

keep in repair, all streets, bridges, ferries, public places, and

grounds, wharfs, docks, &c., and to authorize tl1e construction of

the same.” Under this clause the board, by ordinance, gave de

fendant the exclusive privilege of laying out, establishing, con

structing, and regulating, wharfs, &c., within the city, for thirty

seven years. Held, that the ordinance was void. The court say:

“ The general power over the wharves and docks is like tl1e general

power over the streets a11d highways. The corporation must

exercise the general powers which the term ‘regulate’ implies.

This general power involves the determination of the questions

whether a wharf shall be constructed, when, how, in what places,

on what terms, how kept, and what charge shall be exacted for

the use? These police regulations are essential to the interest

of the city, its commerce, its health possibly, certainly its con

venience and general prosperity. * * * * The reason is,

that this power of regulation is a political power, and therefore,

the transfer of it is the transfer of a power of municipal legis

lation; which authority is not in its nature alienable. It is not
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the transfer of so much property; it is the transfer of a power

to create, and control, and regulate, a certain species of franchise,

the creation, control, and regulation of which are powers of the

political department,” pp. 546, 547.

It is submitted, that the authorities establish beyond all

controversy the principle that the legislature, by virtue of its

being the representative and trustee of the sovereignty of the

people, has the power to limit the rates of charges of unincor

porated common carriers. This power, variously called political,

police, and governmental, is in its nature and essential attri

butes, legislative power. The question immediately arises wheth

er a legislative body can debar itself or its successor from the

exercise of a power governmental or properly legislative in dis

tinction from the mere power to transfer the title to lands or

other property belonging to the State.

VIII.

POLITICAL OR (SOVERNMENTAL POWER CONFERRED BY THE LEGISLA

TURE CAN NOT BECOME A. VESTED RIGHT AS AGAINST THE GOV

ERNMENT IN ANY INDIVII)UAL OR CORPORATION.

On principle, it would seem to be a self-evident proposition,

that a legislature can not barter away any part of the sovereign :

power of the State—“the power”, as Chief Justice Taney says

in the License Cases, 5 How., 583, “to govern men and things

within the limits of its dominion.” If a legislature could di

vest itself of any portion of its governmental power, it would

thereby be enabled, in effect, to change the constitution of the

State, not only without the consent of the people, but against

the constitutional provision expressly declaring that, “The legis

lative power shall be vested in a general assembly.” A charter

containing provisions contrary to the constitution of the State

must be void, precisely as any other legislative act.

In the case of the People v. Morris, 13 Wend., 331, the

court, per Nelson, J., say: “It is an unsound and even absurd

proposition, that political power, conferred by the legislature,

can become a vested right as against the government, in any in

dividual or body of men. It is repugnant to the genius of our

institutions, and the spirit and meaning of the constitution; for
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by that fundamental law, all political rights not there defined,

and taken out of the exercise of legislative discretion, were in

tended to be left subject to its regulation. If corporations can

set up a vested right as against the government to the exercise

of this species of power, because it has been conferred upon them

by the bounty of the legislature, so may any and every officer

under the government do the same.” . The italics are his own.

Afterwards, when Judge Nelson was a member of the Su

preme Court of the United States, this opinion received the ap

proval of that court in the case of Butler v. Pennsylvania, 10

How., 402. It was there unanimously held, that a law repeal

ing a former act, and removing public officers, (canal commis

sioners), and changing the rate of compensation, did not impair

the obligation of any contract within the meaning of the consti

tution of the United States. The court say: “The contracts de

signed to be protected by the 10th section of the first article of

that instrument are contracts by which perfect rights, certain de

finite, fived private rights of property, are wested. These are

clearly distinguishable from measures or engagements adopted

or undertaken by the body politic or state government for the

benefit of all, and from the necessity of the case, and according

to universal understanding, to be varied or discontinued as the

public good shall require. * * * * * * * The constitution

of Pennsylvania contains no limit upon the discretion of the

legislature, either in the augmentation or diminution of salaries,

with the exception of those of the governor, the judges of the

supreme court, and the presidents of the several courts of com

mon pleas. The salaries of these officers can not, under that

constitution, be diminished during their continuance in office."

Those of all other officers in the State, are dependent upon legis

lative discretion. We have already shown, that the appoint

ment to and the tenure of an office created for the public use,

and the regulation of the salary affixed to such an office, do not

fall within the meaning of the section of the constitution relied

on by the plaintiffs in error; do not come within the import of

the term contracts, or, in other words, the vested, private per

sonal rights thereby intended to be protected. They are func

tions appropriate to that class of powers and obligations by
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which governments are enabled, and are called upon, to foster

and promote the general good; functions, therefore, which gov

ernments cannot be presumed to have surrendered, indeed,

they can imder any circumstances, be justifieol in surrendering

them. This doctrine is i11 strictest accordance with the rulings

of this court in many instances, from amongst which may be

cited its reasoning in theimportant and leading case of The

Charles River Bridge v. The Warren Bridge, in 11 Pet., 420,

and in the case of The State of Maryla/id v. The Baltimore cf

’ Ohio Railroad Company, in 3 How., 534, to which might be

added other decisions upon claims to monopoly, as ferry privi

leges, in restraint of legislative action for public improvement

and accommodation. In illustration of the doctrine here laid

down, may also be cited the very elaborate opinion of the su

preme Court of New York, in the case of The People v. 1l[orris,

reported in 13 Wend. 325.” pp. 416-417.

It has been persistently claimed, within the last few years

that under the decision in the case of the Trustees qf Dartmouth

College v. lVo0dward, 4 Wl1eat., 518, governmental power (such

as, according to all the authorities, is the power to control and

supervise the rates of charges of unincorporated common car

riers operating the public highways of the State,) may become a

vested right as against the government in a corporation. But a

re-examination of that case will show that the court expressly

held that “if the act of incorporation be a grant of political

power, if it create a civil institution to be employed in the ad

ministration qf the government, * * "" the subject is one

in which the legislature of the State may act according to its

own judgment.”

Chief Justice Marshall, in delivering the opinion of the

court, says: “The points for consideration are, 1. Is this con

tract protected by the constitution of the United States? 2. Is

it impaired by the acts under which the defendant holds?

“On the first point it has been argued, that the word ‘ con

tract,’ i11 its broadest sense, would comprehend the political re

lations between the government and its citizens, would extend

to offices held within a State for state purposes, and to many of

those laws concerning civil institutions, which must change with
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circumstances, and be modified by ordinary legislation; which

deeply concern" the public, and which. to preserve good govern

ment, the public judgment must control. That even marriage

is a contract, and its obligations are affected by the laws respect

ing divorces. That the clause in the constitution, if construed

in its greatest latitude, would prohibit these laws. Taken in its

broad unlimited sense, the clause would be an unprofitable and

vexatious interference with the internal concerns of a State,

would unnecessarily and unwisely embarrass its legislation, and

render immutable those civil institutions which are established

for purposes of internal government; and Which, to subserve

those purposes, ought to vary with varying circumstances. That

as the framers of the constitution could never have intended to

insert in that instrument a provision so unnecessary, so mis

chievous, and so repugnant to its general spirit, the term ‘con

tract’ inust be understood in a more limited sense. That it

must be understood as intended to guard against a power of at

least doubtful utility, the abuse of which had been extensively

felt; and to restrain the legislature in future from violating the

right of property. That anterior to the formation of the con

stitution, a course of legislation had prevailed in many if not in

all, of the States, which weakened the confidence of man in man,

and embarrassed all transactions between individuals, by dis

pensing with a faithful performance of engagements. To cor

rect this mischief, by restraining the power which produced it,

the State legislatures were forbidden ‘ to pass any law impairing

the obligation of contracts,’ that is, of contracts respecting prop-'

erty, under which some individual could claim a right to some

thing beneficial to himself; and that since the clause in the con

stitution must, in construction, receive some limitation, it may

be confined, and ought to be confined, to cases of this descrip

tion; to cases within the mischief it was intended to remedy.

“The general correctness of these observations can not be

controverted. That the framers of the constitution did not in

tend to restrain the States in the regulation of their civil insti

tutions adopted for internal government, and that the instru

ment they have given us is not to be so construed, may be ad

mitted. The provision of the constitution never has been un
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derstood to embrace other contracts than those which respect

property, or some object of value, and confer rights which may

be asserted in a court of justice. It never has been understood

to restrict the general right of the legislature to legislate on the

subject of divorces. * * * * The parties in the case differ

less on general principles, less on the true construction of the

constitution in the abstract, than on the application of those

principles to this case, and on the true construction of the char

ter of 1769. This is the point on which the cause essentially de

pends. If the act of incorporation be a grant of political

power, if it create a civil institution to be employed in the ad

ministration of the government, or if the funds of the college

be public property, or if the State of New Hampshire, as a gov

ernment, be alone interested in its transactions, the subject is one

in which the legislature of the State may act according to its own

judgment, unrestrained by any limitation of its power imposed

by the constitution of the United States.” pp. 627-630.

In West River Bridge Company v. Dia, 6 How., 507, it

was urged by counsel on behalf of the corporation, that the le

gislature, under the ruling of the Dartmouth College case, had

granted to the corporation rights superior to the power of emi

nent domain. But it was held otherwise by the court, Wayne,

J., alone dissenting. The court say: “No State, it is declared,

shall pass a law impairing the obligation of contracts; yet, with

this concession constantly yielded, it can not be justly disputed,

that in every political sovereign community there inheres neces

sarily the right and the duty of guarding its own existence, and

of protecting and promoting the interests and welfare of the

community at large. This power and this duty are to be exerted

not only in the highest acts of sovereignty, and in the external

relations of governments; they reach and comprehend likewise

the interior polity and relations of social life, which should be

regulated with reference to the advantage of the whole society.

This power, denominated the eminent domain of the State, is, as

its name imports, paramount to all private rights vested under

the government, and these last are, by necessary implication,

held in subordination to this power, and must yield in every in

stance to its proper exercise. The constitution of the United
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States, although adopted by the sovereign States of this Union,

and proclaimed in its own language to be the supreme law for

their government, can, by no rational interpretation, be brought

to conflict with this attribute in the States; there is no express

delegation of it by the constitution; and it '200’llb(b imply an in

credible fatuity in the States, to ascribe to them/~the intention to

relinquish the pouvar of self-gorerinment uml self-preservation.”

pp. 531, 532. A

In East Hartford v. Hartford Briclge Co., 10 How., 511, it

was argued by counsel, that a grant by the State of certain privi

leges to_the town of East Hartford in relation to a ferry across

the Connecticut river, was within the protection of the clause in

the constitution of‘ the United States, against impairing the ob

ligation of contracts. But it was held otherwise, Woodbury, J ..

delivering the unanimous opinion of the court; and the follow

ing reasoning of the court is just as applicable to railroads as to

ferries: p ’ ‘

“Thus, to go a little into details, one of the highest attri

butes and duties of a legislature is to regulate public matters

with all .public bodies, no less than the community, from time

to time, in the manner which the public welfare may appear to

demand. It can neither devolve these duties permanently on

other public bodies, nor permanently suspend or abandon them

itself, without being usually regarded as unfaithful, and, indeed,

attempting what is wholly beyond its constitutional competency.

“It is bound, also, to continue to regulate suchpublic mat

ters and bodies, as much as to organize them at first. Where

not restrained by some constitutional provision, this power is

inherent in its nature, design and attitude; and the community

possess as deep and permanent an interest in such power remain

ing in and being exercised by the legislature, when the public

progress and welfare demand it, as individuals or corporations

can, in any instance, possess in restraining it. See Taney, C. J.,

in 11 Pet. 547, 548.

“In Goszler v. The Corporation of Georgetown, 6 Wheat.,

596-598, it was held that a city with some legislative power as

to by-laws, streets, &c., could, after establishing a graduation

for its streets, and after individuals had built in conformity to
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it, change materially its height. This case appears to settle the

principle that a legislative body can not part with its powers by

any proceeding, so as not to be able to continue the exercise of

them. It can and should exercise them, again and again, as

often as the public interests require. And though private inter

ests may intervene, and then should not be injured except on

terms allowed by the constitution; yet public interests in one

place or corporation may be affected injuriously by laws, with

out any redress, as legislation on public matters looks to the

whole and not a part, and may, for the benefit of the whole to

the injury of a part, change what is held under it by public bo

dies for public purposes. The legislature, therefore could not

properly divest itself of such control, nor devolve it on towns or

counties, nor cease from any cause to emercise it on all suitable

occasions. Clark v. Corporation of Washington, 12 Wheat., 54.

“Its members are made by the people agents or trustees for

them on this subject, and can possess no authority to sell or

grant their power over the trust to others. Presbyterian Church

v. City of New York, 5 Cowen, 542; Fairtitle v. Gilbert, 2 D.

& E. 169. -

“Nor can the public be estopped by such attempts, since

the acts of their agents are to be for the public, and for its ben

efit, and not for themselves individually, and are under a limited

authority or jurisdiction, so as to be void if exceeding it.” pp.

534, 535. -

In Ohio Life Insurance and Trust Company v. Debolt, 16

How, 416, it was held that the legislation of Ohio, respecting

the taxation of the plaintiffs, did not amount to a contract, the

obligation of which had been impaired. Chief Justice Taney,

in delivering the leading opinion says on page 427: “In this

case, the judgment of the supreme court of the State of Ohio is

affirmed. But the majority of the court who give this judg

ment, do not altogether agree in the principles upon which it

ought to be maintained. I proceed, therefore, to state my own

opinion, in which I am authorized to say my brother Grier en

tirely concurs.” In the course of his opinion, on page 431, the

Chief Justice says: “The powers of sovereignty confided to the

legislative body of a State are undoubtedly a trust committed to
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them, to be executed to the best of their judgment for the pub

lic good; and no one legislature can, by its own act, disarm their

successors of any of the powers or rights of sovereignty con

fided by the people to the legislative body, unless they are au

thorized to do so by the constitution under which they are elect

ed. They can not, therefore, by contract, deprive a future legis

lature of the power of imposing any tax it may deem necessary

for the public service—or of exercising any other act of sover

eignty confided to the legislative body, unless the power to make

such a contract is conferred upon them by the constitution of

the State. And in every controversy on this subject, the ques

tion must depend on the constitution of the State, and the ex

tent of the power thereby conferred on the legislative body.”

In the same case, Catron, J., concurring with the majority

in the opinion that the judgment of the State court should

be affirmed, says on page 441: “I stated my views as to the char

acter and effect of the sixtieth section of the act of 1845, in the

case of The Piqua Bank v. Anoop, there I came to the con

clusion that no restraint was intended to be imposed on a future

legislature to impose different and additional taxes on the banks

to which the act applies, if that was deemed necessary for the

public welfare. My conclusion also was, in the above case, that

if such restraint had been attempted, it was inoperative for want

of authority in a legislature to vest in a corporation by contract,

to be held as a franchise and as corporate property, a general po

litical power of legislation, so that it could not be resumed and

exercised by each future legislature. That a different doctrine

would tend to sap and eventually might destroy the State con

stitutions and governments; as every grant of the kind, to cor

porations or individuals, would expunge so much of the legisla

tice power from the State constitution as the contract em

braced.”

In the same case, on page 443, Daniel, J., whilst concurring

in the conclusion that the decision of the supreme court of Ohio

should be sustained, added: “I never can believe in that, to my

mind suicidal doctrine, which confers upon one legislature, the

creatures and limited ageuts of the sovereign people, the power,

by a breach of duty and by transcending the commission with
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which they are clothed, to bind forever and irrevocably their cre

ator, for whose benefit and by whose authority alone they are

delegated to act, to consequences however mischievous or de

structive.”

Campbell, J., also concurred in the conclusion that the judg

ment should be afiirmed. His views,-coinciding with Catron and

Daniel, J . J ., on the constitutional question are set forth at large

in an elaborate opinion in the subsequent case of Dodge v. Wool

sey, 18 How., 369-380.

It may be said, however, that the decisions of the Supreme

Court of the United States, sustaining the validity of exemp

tions from taxation, are in conflict with the general proposition

un.der consideration. They were certainly so regarded by the

dissenting judges. Thus in Washington University v. Rouse,

8 Wall., 442, Miller, J., in his dissenting opinion concurred in

by Chase, C. J., and Field, J., says: “But we must be permitted

to say, that in deciding the "first of these propositions, namely,

the validity of the contract, this court has, in our judgment,

been, at times, quick to discover a contract that it might be pro

tected, aml slow to perceive that what are clad//zetl to be con

tracts were not so, by reason of the want of authority in those

who profess to bind others. This has been especially apparent

in regard to contracts made by legislatures of States, and by

those municipal bodies to whom, in a limited measure, some

part of the legislative function has been confided. * * * *

With as full respect for the authority of former decisions, as be

longs, from teaching and habit, to judges trained in the common

law system of jurisprudence, we think that there may be ques

tions touching the powers of legislative bodies, which can never

be finally closed by the decisions of a court, and that the one we

have here considered is of‘ this character. We are strengthened

in this view of the subject, by the fact that a series of dissents,

from this doctrine, by some of our predecessors, shows that it

has never received the full assent of this court; and referring to

those dissents for more elaborate defense of our views, we con

tent ourselves With thus renewing the protest against a doctrine

which we think must finally be abandoned.”

In a note to an able article entitled, “The Dartmouth Col
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lege Case,” published in the January number, 1874, of the Ameri

can Law Review, on page 207, will be found the following sum

mary statement in regard to these tax cases:

“In Vew Jersey v. Wilson, 7 Cranch, 164, the State of New

Jersey did not deny the validity of the agreement, but only con

tended that it did not follow the lands into the hands of the pur

chasers. In Gordon v. Appeal Tar Court, 3 How, 133, the doc

trine was assumed by the court and not denied by counsel. In

State Bank of Ohio v. Aroop, 16 How., 369, the question was

first really adjudicated, Catron, Daniel, and Campbell, J. J., dis

senting. In Home of the Friendless and Washington Univer

sity v. Rouse, 8 Wallace, 430, 439, it was again affirmed, Chase,

C. J., and Miller and Field, J. J., dissenting. In Washington

Railroad v. Reid, 13 Wallace, 264, it was re-affirmed, being

treated as res adjudicata.” -

It is a significant fact, however, that in State Bank of Ohio

v. Knoop, 16 How., where the tax question was first really de

cided, the majority of the coutrt protested that they were not

justly chargeable with the doctrine that a legislature can alienate

any of the sovereign powers of the State. McLean, J., speaking

for the majority of the court in that case said: “But it is said

the State can not barter away any part of its sovereignty. No

one ever contended it could.” p. 389. And in Bloomer v.

Stolley, the same Judge on the Circuit, said: “Unlike the deci

sion of a court, a legislative act does not bind a subsequent legis

lature. Each body possesses the same power, and has a right to

exercise the same discretion. Measures though often rejected,

may receive legislative sanction. There is no mode by which a

legislative act can be made irrepealable, except it assume the

form and substance of a contract.” [Of course it would not as

sume the substance of a contract, if it attempted to barter away

any part of the sovereignty of the State, which can not be made

the subject matter of contract.] “If in any line of legislation

a permanent character could be given to acts, the most injurious

consequences would result to the country. Its policy would be

come fixed and unchangeable on great national interests, which

might retard, if not destroy, the public prosperity. Every legis

lative body, unless restricted by the constitution, may modify or
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abolish the acts of its predecessor; whether it would be wise to

do so, is a matter for legislative discretion.” 5 McLean, 161.

With the explanation inserted in brackets, in accordance

with the concession made in the principal tax case, above cited,

the true doctrine is here stated and supported by sound rea

soning.

In view of this protest by those upholding the doctrine of

the tax cases, and upon the authority of the numerous decisions

of the Supreme Court of the United States, including even the

reasoning of Chief Justice Marshall, in the Dartmouth College

Case, must we not arrive at the conclusion stated by Judge Coo

ley, in his treatise on Constitutional Limitations, as follows:

“It would seem, therefore, to be the prevailing opinion, and one

based upon sound reason, that the State could not barter away,

or in any manner abridge or weaken, any of those essential pow

ers which are inherent in all governments, and the existence of

which, in full vigor, is important to the well-being of organized

society; and that any contracts to that end, being without aw

thority, can not be enforced under the provision of the national

constitution now under consideration.” p. 283.

And since the publication of that work, Judge Cooley, in

delivering the opinion of the supreme court of the State of Michi

gan, in Gale v. Village of Kalamazoo, 23 Mich., 354, (a market

house case where a monopoly had been granted,) has said: “It

will not do to say of such a contract, that it must be assumed to

have been reasonable in view of the actual condition and wants

of the village, and of its probable growth and future needs.

What would be thought proper for the village this year might

be found worse than useless the next, and no official prescience

could determine with absolute or even tolerable certainty what

changes a few years might work. Indeed it is impossible to

predicate reasonableness of any contract by which the governing

authority abdicates any of its legislative powers, and precludes

itself from meeting in the proper way the emergencies that may

arise. Those powers are conferred in order to be exercised again

and again, as may be found needful or politic, and those who

hold them in trust to-day are vested with no discretion to cir:

cumscribe their limits or diminish their efficiency, but must
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transmit themunimpaired to their successors. This is one of

the fundamental maxims of government, and it is impossible

that free government with restrictions for the protection of in

dividual or municipal rights could long exist without its recog

nition.”

So,_ the Supreme Court of the United States, at a compara

tively recent date, 1870, in the Legal Tender Cases, per Strong,

J., have said: “As in a state of civil society, property of a citi

zen or subject is ownership, subject to the lawful demands of the

sovereign; so contracts 'must be understood as made in refer

ence to the possible exercise of the rightful authority of the gov

‘ ernment, and no obligation of a contract can extend to the de

feat of legitimate government authority.” 12 Wall., 551. _

And it would seem from this review of a long line of deci

sions made by the Supreme Court of the United States, that this

is the only consistent and the real doctrine of that court. Po

‘ litical or governmental power conferred by the legislature can

not become “a vested right as against the government in any in

dividual or body of men.”

IX.

EVERY AGENCY EMPLOYED BY THE LEGISLATURE IN ADMINISTERING

GOVERNMENTAL AFFAIRS IS TO BE TREATED QUOAD IIOC AS A

CIVIL INSTITUTION, AND THEREFORE IS SUBJECT TO LEGISLATIVE

CONTROL TO THE EXTENT OF SUCH EMPLOYMENT.

In City Patterson v. Society for Establishing Useful

Zllanafactories, 4 Zabriskie, 399, the court say: “In dealing with

chartered rights, regard is always to be had rather to the char

acter of the rights granted, than to the nature of the corpora

tion. A municipal corporation exercising powers conferred not

for public purposes, but for their private benefi_t and emolument,

will be regarded guoad hoc as a private company. And the eon

verse of the principle is egually true.”
In Olcott v. Supervisors, 16 Wall., 695, 696, as we have seen, H

the court say: “Whether the use of a railroad is a public or a

private one depends in no measure upon the question who con

structed it or who owns it. It has never been considered a mat

ter of any importance that the road was built by the agency of
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a private corporation. No matter who is the agent, the fune

tion performed is that of the State. Though the ownership is

private, the use is public. So turnpikes, bridges, ferries and ca

nals, although made by individuals under public grants, or by

companies, are regarded as publici juris. * * * * It is

the purpose and the uses of a work which determine its char

acter.”

That railroad corporations are not strictly private corpora

tions, but are of a quasi public character, see also Swan v. Wi/

liams, 2 Mich., 427, 434; Miners’ Ditch Co. v. Zellerbach, 37

Cal., 543, 577; Commissioners of Leavenworth Co. v. Miller,

12 American Reports, 425, 449–457.

Even in the Dartmouth College Case, Chief Justice Mar

shal says: “The character of civil institutions does not grow

out of their incorporation, but out of the manner in which they

are formed, and the objects for which they are created. The right

to change them is not founded on their being incorporated, but

on their being the instruments of government, created for its

purposes. The same institutions created for the same objects,

though not incorporated, would be public institutions, and, of

course, be controllable by the legislature. THE INCORPoRATING

ACT NEITHER GIVES NOR PREVENTS THIS CONTROL.” 4 Wheat., 638.

It is readily seen from this extract how great has been the

misrepresentation of what was really decided in the Dartmouth

College Case. Judge Redfield, in the note previously cited from,

(American Law Register, March No., 1874, pp. 187, 190,) in

commenting upon the extended construction sought to be given

by interested parties to the decision in this case, says:

“We must say, in all soberness, that if the doctrine of the

Dartmouth College case reached so far into the domain of state

legislation as to exempt corporations from its control except

when favorable to their wishes, which is no control at all, we

should be prepared to say it never ought to have been made, and

the sooner it is reversed the better. But there is, in our humble

judgment, no fair pretense for giving it any such extension. By

common consent it is conceded that the New Hampshire legis

lature had in effect repealed the charter of Dartmouth College,

and substituted a new college or university in its place, and these

7
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separate institutions continued in operation until the decision

was declared by the court. We cannot suppose, from the doo

trines contained in the opinion in t/lat ease, that there was any

purpose of e.12e1nptiny existing. corporations from the force of .

general legislation, to any greater extent t/Ian natural persons

are ewempted. '

“State legislatures have no power to transfer the property

of one person, natural or corporate, to another or to deprive the

owner of its beneficial use; and it is this principle which lies at

the foundation of the decision in that case. The franchises of a

corporation to act as such, and to pursue the business implied in

its creation, are its property, as much as its goods and chattels,

and it matters little whether the legislature repeal those fran

chises, or paralyze their use, by arbitrary and needless restric

tions. It is against this kind of legislative interference that the

decision in the Dartmouth College case is leveled. But there is

nothing in that case, which upon any' fair construction, can be

understood as giving any greater immunity to corporations, from

obeying general legislation in regard to their business, than na

tural persons have. That decision is addressed, mainly, to the

point of declaring inviolate the vital or essential franchises and

functions of existing corporations; thus placing them upon the

same level as natural persons pursuing the same business under

the same legislative guarantee.

“We can 11ot disguise to ourselves, and have no wish to evade

or suppress the admission of the existence of a-very extensive

public opinion, possibly to some extent among the profession, if

not among judges, both State and national, without much re

flection or examination, that the Dartmouth College case really

does justify some such doctrine as that contained in the principal

case. This view is so'mewhat purposely countenanced often, it

is feared, by two classes of people: 1. Those who feel no res

pect for any doctrine of law whereby vested rights are held invi

olate, and who consequently ‘desire to bring all such rules of law,

as far as practicable, into public disrespect and contempt, which,

in a free country, largely governed by popular impulses and

opinions, is in no way more successfully promoted than by push

ing all such doctrines to the greatest extreme, so as to defeat
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their force and operation, as far as possible, by the reductio ad

absurdum. 2. There are a very numerous and influential class

of people, the controllers of vast amounts of capital, variously

invested in associate and corporate stocks, who, in all good faith

and soberness, use every means in their power to convince them

selves and others that capital demands the inviolable protection

of all the powers both of legislation and of judicial administra

tion, and that to this end it is desirable to maintain the doctrine

that corporations, when once chartered, are above the control of

all legislation, except such as may be solicited by such corpora

tions for their own advantage. But we trust we have shown

that neither class obtain any countenance from the doctrines of

the Dartmouth College case, when properly understood.”

X.

A RAILROAD COMPANY BEING A COMMON CARRIER, EXERCISES A PUB

LIC EMPLOYMENT, HOLDS AS IT WERE A PUBLIC OFFICE, AND

THEREFORE IN RESPECT OF THE DUTIES OF A COMMON CARRIER

IS SUBJECT TO GOVERNMENTAL CONTROL.

In the leading case of Coggs v. Bernard, Lord Holt said

that the common carrier “exercises a public employment.” 2. Ld.

Raymond, 917.

So in Lane v. Cotton, Holt, C. J., said: “Wherever any sub

ject takes upon himself a public trust for the benefit of the rest

of his fellow-subjects, he is eo ipso bound to serve the subject in

all the things that are within the reach and comprehension of

such an office, under pain of an action against him.” 12 Mod.484.

In Ansell v. Waterhouse, where a common carrier was sued

for not safely carrying a passenger, Holroyd, J., said: “This is

an action against a person, who, by ancient law, held as it were

a public office, and was bound to the public. Innkeepers were

liable to indictment for extortion by ancient law, as well as ac

tion to refund.” 2 Chitty, R. 4. .

In Hollister v. Nowlen, the supreme court of New York

say: “A common carrier exercises a public employment, and

consequently has public duties to perform. He can not like the

tradesman or mechanic, receive or reject a customer at pleasure,

or charge any price that he chooses to demand.” 19 Wend.,239.
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In Sanford v. Railroad Co., the supreme court of Penn

sylvania say, that “the company becomes a common carrier, and

thus exercises a sort of public office.” 24 Pa. St. 380. -

In New Jersey Steam Navigation Co. v. Merchants' Bank,

the Supreme Court of the United States, say that the common

carrier “is in the exercise of a sort of public office, and has pub

lic duties to perform, from which he should not be permitted to

exonerate himself without the assent of the parties concerned.”

6 How., 382. -

In McDuff's v. P. c6 R. R. R., the supreme court of New

Hampshire say: “A common carrier is a public carrier. He en

gages in a public employment, takes upon himself a public duty,

and exercises a sort of public office.” 52. N. H., 430.

The argument is brief. Railroad companies are common

carriers. (C. cf. A. R. R. Co. v. Thompson, 19 Ill., 578.) Com

mon carriers, being a kind of public officers, are, as to their rates

of charges, subject to legislative control. (Commonwealth v.

Duane, 98 Mass., 1.) A legislature may refuse or neglect to ex

ercise its governmental powers, but it “can not part with them

by any proceeding, so as not to be able to continue the exercise

of them. It can and should exercise them, again and again, as

often as the public interests require.” (East Hartford v. Hart

ford Bridge Co., 10 How., 535.) There is a material difference

between the right of a legislature to grant the lands and other

property of the State and the right to alienate the governmental

powers vested in it and its successors as trustees by the consti

tution of the State. These do not seem to furnish the subject

matter of a contract, and can not under a free government be

dealt with as mere property. “They are,” as Mr. Greenleaf

says, “intrusted to the legislature to be exercised, not to be bar

tered away; and it is indispensible that each legislature should

assemble with the same measure of sovereign power which was

held by its predecessors. Any act of the legislature, disabling

itself from the future exercise of powers intrusted to it for the

public good must be void, being in effect a covenant to desert its

paramount duty to the whole people.” (Greenleaf's Cruise on

Real Property, vol. II., p. 68, note.)
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XI.

THE LEGISLATURE OF A STATE HAS THE SAME RIGHT OF GENERAL LE

'GISLA'I‘ION OVER CORPORATIONS WIIICII IT HAS OVER NATURAL

PERSONS.

In Fletcher v. Peel", 6 Cranch, 87, generally relied upon to

show the power of a State to contract, the subject matter of the

contract under consideration was a grant of land. But even in

that case the court, per Marshall, C. J., say: “The principle as

serted is, that one legislature is competent to repeal any act

which a former legislature was competent to pass; and that one

legislature can not abridge the powers of a succeeding legisla

ture. The correctness of this principle, so far as respects gen

eral legislation, can never be controverted.” p. 135.

In Nelson v. Vt. rfi Canada R. R. Co., 26 Vt., 717, it was

held that the legislature may, by general laws, impose upon rail

roads new conditions, not contained in their charter, which are

conducive to public interests. The court, per Redfield, C. J.,

say: “There can be no doubt, they have the same right of gen

eral legislation over these corporations, which they have over

natural persons.”

In Branin v. Conn. cfi Pass. River R.‘ R. Co., 31 Vt. 214,

it was held that a statute making the corporation liable for the

wages of laborers employed upon the construction of their road,

by the contractors, was valid. The court, per Aldis, J., say:

“The power of the legislature to pass all laws required by the

public welfare, and to subject corporations like natural persons

to their operations is unquestionable. This power is sometimes

called the general police power of the State. The right and

duty'of the legislature to exercise it, and its extent and applica

tion, have recently been so fully considered and vindicated in the

case of Thorpe v. The Rutland and Burlington Railroad Com

pany, 27 Vt-., 140, that it is needless to discuss the subject at

this time. It is sufiicient to say, that laws required by the pub

lic good are constitutional, though they may impose new obli

gations and restrictions, and may materially increase the ex

penses and diminish the profits of corporations. The object of

such laws is the public welfare. Their effects upon the pecu
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niary interests of corporations are merely incidental, and do

not give character to them, or determine their validity.”

p. 222.

This case shows the scope of the police power. This power’

is not confined to the mere power to pass health laws. It is as

comprehensive as the definition given to it by Chief Justice

Taney in the License Cases: I

“But what are the police powers of a State? They are,” he

says, “nothing more or less than the powers of government in

herent i11 every sovereignty, to the extent of its dominions. And

whether a State passes a quarantine law or a law to punish

offenses, or to establish courts of justice, or requiring certain

instruments to be recorded, or to regulate commerce within its

own limits, in every case it exercises the same power; that is to

say, the power of sovereignty, the power to govern -men and

things within the limits of its dominion. It is by virtue of this

power, that it legislates; and its authority to make -regulations

qf commerce is as absolute as its power to pass health laws, ex

cept in so far as it has been restricted by the constitution of the

United States. And when the validity of a State law making"

regulations of commerce is drawn into question in a judicial

tribunal, the authority to pass it can not be made to depend upon

the motives that may be supposed to have influenced the legis

lature, nor can the court inquire w_hether it was intended to

guard the citizens of the State from pestilence and disease, or"

to make regulations of commerce for the interests and conven

ience of trade.” 5 How., 583.

In State v. Holmes, 38 N. H., 225, it was held that a license‘

to sell spirituous liquors, granted under an act of the legislature,

gave no vested right, and was revoked and annulled by the re

peal of the statute before the expiration of the time limited in

the license. The court, per Perley, J ., say: “If we could sup

pose that the legislature intended to surrender the control which

the constitution entrusts to them, over a subject of such general

public concern, by granting vested rights to individuals tram

melling future legislation, their power to do so is more than

doubtful. If binding contracts could be made, conferring a vest

ed right to sell for one year, why not for two years, or any defi
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nite length of time? There is a strong opinion on this question

in Butler v. Pennsylvania, 10 How., 416.” p. 228.

So in Metropolitan Board of Excise v. Barrie, 34 N.Y. 657,

it was held that licenses to sell liquors are not contracts between

the State and the licensee, giving the latter vested rights, pro

tected on general principles, or by the constitution of the United

States. The court, per Wright, J., say: “The right to legislate

on a subject so deeply affecting the public welfare and security

has not heretofore been questioned or denied; and it could not

well be, for it would have been to deny the powers of govern

ment inherent in every sovereignty to the extent of its domin

ions. A State is not sovereign without the power to regulate

all its internal commerce as well as police. The legislature

exercises and wields these sovereign police powers, as it deems

the public good to require. It is a bold assertion, at this day,

that there is any thing in the State or United States constitu

tions conflicting with or setting bounds upon the legislative dis

cretion or action in directing how, when and where a trade shall

be conducted in articles intimately connected with the public

morals, or public safety, or public prosperity; or, indeed, to

prohibit and suppress such traffic altogether, if deemed essential

to effect those great ends of good government. And this power

of a State to control and regulate its internal commerce and po

lice is, in fact, the only point involved in the cases under con

sideration. < * 3: * * . < < * *

If the act of 1857, had declared that licenses under it should be

irrevocable (which it does not, but by its very terms they are

revocable), the legislatures of subsequent years would not have

been bound by the declaration. The necessary powers of the

legislature over all subjects of internal police being a part of the

general grant of legislative power given by the consitution, can

not be sold, given away or relinquished. Irrevocable grants of

property and franchise may be made, if they do not impair the

supreme authority to make laws for the right government of the

State, but no one legislature can curtail the power of its suc

cessors to make such laws as they may deem proper in matters

of police.” pp. 666–668.

In Pha/en v. Virginia, 8 How., 163, it was held, that al
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though the legislature had authorized a turnpike company to

raise money by a lottery, yet a subsequent act limiting the time

for the exercise of such authority, was valid. The court, per

Grier, say: “It has heen often decided by this court, that the

prohibition of the constitution now under consideration, by which

state legislatures are restrained from passing any ‘law impairing

the obligation of contracts, does not extend to all legislation

about contracts. They may pass recording acts, by which an

elder grantee shall be postponed to a younger, if the prior deed

be not recorded within a limited time; and this, whether the

deed be dated before or after the act. Acts of limitation also,

giving peace and confidence to the actual possessor of the soil,

and refusing the aid of courts of justice in the enforcement of

contracts after a certain time, have received the sanction of this

court. Such acts may be said to effect a complete divesture or

transfer, of right, yet, as reasons of sound policy have led to

their adoption, their validity can not be questioned.” p. 168.

XII.

STATUTES PRESCRIBING WILAT SILALL BE RECEIVEI) ()N THE TRIAL OF

CASES AS PRIMA FACIE EVIDENCE, HAVE NEVER BEEN CONSIDER

ED AS BEING OF THAT CLASS OF LA WS WHICH IMPAIR THE OBLI

GATIONS OF ("ONTRA ("TS.

In Bank of Columbia v. Okely, 4 Wheat., 235, it was held,

that a special provision in a State bank charter, giving the cor

poration a summary process against its debtors, was no part of

its corporate franchises, and might be repealed at the will of the

legislature. The court say:

“In giving this opinion, we attach no importance to the

idea of this being a chartered right in the bank. It is the reme

dy, and not the right; and, as such, we have no doubt of its be

ing subject to the will of Congress. The forms of administer

ing justice, and the duties and powers of courts as incident to

the exercise of a branch of sovereign power, must ever be sub

ject to legislative will, and the power over them is inalienable,

so as to bind subsequent legislatures. This subject came under

consideration in the case of Young and the Bank of Alexandria,

4 C., 384, and it was so decided.” pp. 244, 245.
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It is worthy of notice that this is the language of the same

court that decided the Dartmouth College case. The two deci

sions were made at the same term of the Supreme Court of the

United States, and consequently while that court was composed

of the same justices. '

Again, in Ogden v. Saunders, 12 \Vheat., 349, Chief Justice

Marshall, after considering statutes of frauds, of limitations,

and against usury, says: “ All have acquiesced in these enact

ments, but have never considered them as being of that class of

laws which impair the obligations of contracts. In prescribing

-the evidence which shall he received in its courts, and the effect

of that evidence, the State is exercising its acknowledged pow

ers. It is likewise in the exercise of its legitimate powers when

it is regulating the remedy and mode of proceedings in its

courts.”

In Hand v. Ballou, 12 N. Y., 543, the court say: "The leg

islature certainly have power to determine, by law, what shall

in civil cases be received by the courts as presumptive evidence.”

In Corn/nonwealth v. Willie»;/28, 6 Gray, 1, it was held, that

a statute providing that in prosecutionsfor common selling of

spirituous and intoxicating liquors, delivery in or from any

building or place, other than a dwelling house, “shall be deemed

prima faoie evidence of a sale,” was valid. The court say: “It

is no new thing in the history or administration of the law, that

peculiar and artificial ‘force is given or attributed to particular

facts, or series of facts, as means and instruments of legal proof.

This may be seen in many of the rules of evidence which pre

vail by the common law, and in others which derive their force

from legislative acts. These, then, are conclusive presumptions;

which from motives of public policy, or for the sake of greater

certainty, or for the promotion of the peace and quiet of the

community, have been adopted by common consent. Sometimes

the common consent by which this class of presumptions is es

tablished, is declared through the medium of the judicial tribu

nals, and thus becomes a part of the common law of the land.

And sometimes it is expressly declared by the direct authority

of the legislature in statutes dilly enacted.”

In Allen v. Armstrong, 16 Iowa, 513, the court, per Dillon,
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J., say: “that the legislature is competent to declare that the tax

deed shall be presumptive or prima facie evidence of the regu

larity and validity of all prior proceedings, is everywhere ad

mitted.” -

In Pillow v. Roberts, 13 How., 476, the court, per Grier, J.,

say: “The power of the legislature to make the deed of a public

officer prima facie evidence of the regularity of the previous

proceedings can not be doubted.”

In this State, the statute of 1829, for the collection of reve

nue declared that a “deed from the Auditor of Public Accounts,

shall be evidence of the regularity and legality of the sale until

the contrary shall be made to appear.” It was repeatedly held,

that this statute dispensed with the rule of the common law

which required a party claiming title under special proceedings

authorized by statute, by which the estate of one man may be

divested and transferred to another, to prove that all the material

requisitions of the statute have been complied with, and placed

the burden of proof, in the first instance, on the party contro

verting the title claimed under the Auditor's deed.” (Graves v.

Bruen, 11 Ill., 431, and cases cited.) - -

Judge Cooley, in his work on Constitutional Limitations,

gives the following summary of the law on this subject: “It

must also be evident that a right to have one's controversies de

termined by existing rules of evidence is not a wested right.

These rules pertain to the remedies which the State provides for

its citizens; and generally in legal contemplation, they neither

enter into and constitute a part of any contract, nor can be re

garded as being of the essence of any right which a party may

seek to enforce. Like other rules affecting the remedy, they

must therefore at all times be subject to modification and con

trol by the legislature; and the changes which are enacted may

lawfully be made applicable to existing causes of action, even in

those States in which retrospective laws are forbidden. For the

law as changed would only prescribe rules for presenting the

evidence in legal controversies in the future; and it could not

therefore be called retrospective even though some of the con

troversies upon which it may act were in progress before. It

has accordingly been held in New Hampshire, that a statute
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which removed the disqualification of interest, and allowed par

ties to- suits to testify, might lawfully apply to existing causes

of action. So may a statute which modifies the common law

rule excluding parol evidence to vary the terms of the written

contract; and a statute making the protest of a promissory note

evidence of the facts therein stated. These and the like cases

will sufficiently illustrate the general rule, that the whole sub

ject is under the control of the legislature, which prescribes such

rules for the trial and determination as well of existing as of

future rights and controversies as in its judgment will most

completely subserve the ends of justice.” (p. 367, and cases

there cited.) ' '

Without further citation of authorities, and relying on the

soundness and force of the reasoning of the various jurists,

whose opinions have been adduced in support of our several

propositions, we arrive at what would seem to be a necessary

conclusion resulting from the validity of these propositions,

namely: That the State of Illinois was in the exercise of its

legitimate powers when it prescribed what should be received by

the courts as prima facie evidence of unjust disci-iminations,

and of reasonable maximum rates of charges for the transporta

tion of passengers and freights on the railroads in the State.

R. M. BENJAMIN.

Wu commend to the profession throughout the country, the

article in this number entitled, “The Railroad Legislation of

Illinois,” as probably the most careful and best prepared colla

tion of the authorities upon the various" questions discussed,.

that has ever been published. ‘ The writer, the Hon. R. M. Ben

jamin, has given much thought to these questions, and has

thereby been enabled to present them in a logical manner, and

to simplify the many apparent complicated questions involved

in the railroad legislation of the country. We expect further‘

articles from the same writer upon other subjects.
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EFFECT OF Assi(;NMENT OF REVERSION.

It is a well established rule of the common law that the

grantee of a reversion on a lease can not enforce the covenants

of the lessee for the payment of rent. The leading case on this

point is Webb v. Russell, 3 Term Rep. 401. See also Barker v.

IDamar, 3 Mod., 336; S. C. Carth., 182; 1 Salk., 80; Barker v.

Dormer, 1 Show., 191; Thrale v. Cornwall, 1 Wis., 165; Ish

erwood v. Oldknow, 3 Mau. & Selw. 394.

When the act providing for the dissolution of the Monaste

ries, 31 Henry 8, c. 13, was enacted, King Henry the Eighth ob

tained large accessions of landed property, much of which be

came vested in the subject by purchase, or the liberality of the

crown. The fact that a very considerable portion of this landed

property was at the time of such dissolution held and possessed

by lessees, caused the adding to said act the second section to

meet the difficulty of the above mentioned rule of the common

law; which section 2, provided that the king should have, hold,

possess and enjoy, to him and his heirs and successors forever,

such late Abbotries, Monasteries, &c., and all the sites, circuits,

precincts, manors, lordships, &c., rights, interests, tithes, con

ditions, &c., appertaining thereto, in as ample a manner as the

late abbotts, priors, &c.

But as this act of 31 Henry 8, failed to provide for confer

ring the same benefits upon the king's grantees, the following

year, to supply this defect the act of 32 Henry 8, c. 13, was

passed, and this act conferred the same benefits upon the king's

grantees.

It is upon this act of 32 Henry 8, that sections 14 and 15

of the Landlord and Tenant act of Illinois, is founded. See

£ Western Jurist, vol. 1, page 49.) And we are left in

llinois just as this act left the titles in England. Under the act

of 32 Henry 8, “it has been a rule of universal application, that

to bring the grantee within the operation of the act, he must

have taken the very reversion under which the relation of lessor

and lessee subsisted. And therefore if the lessee for years un

derlet, and the reversioner paramount purchased the mesne re

version of the first lessee, or if the first lessee purchased the im

mediate reversion paramount, in neither case could the purchaser

maintain an action for the rent of the under lessee, the reversion

to which the rent was incident being destroyed by its union with

the reversion paramount.” See Le Seignor Thre'r v. Barton,

Mo. 94; Barleigh v. Brags, cited in 2 Roll., 245: Chaworth v.

Phillips, Moor. 8, 76; Blackstone v. Heap, Godb., 279; Webb v.
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Russell, 3 Term Rep., 393; Stokes v. Russell, 3 Term Rep., 678;

S. C., 1 Hen. Blac., 562; Burton v. Barclay, 7 Bing, 745; S. C.

5 Mo. & Pa., 785; Wooltey v. Gregory, 2 Yo. & Jerv., 536; Thorn

v. Woollcombe, 3 Barn & Add. 586.

For example, if A, the owner in fee, should lease to B, for a

term of years, and B. should lease the same premises to C, and

B should then purchase the fee of A, B’s leasehold title would

become merged in the fee simple title, and under the foregoing

rule B could not maintain an action for the rent against C. -

It was to remedy this evident hardship that the statute of

7 & 8 Victoria, c. 76, § 12, was enacted. When again it was

found that further legislation was required, the act of 7 & 8 Vic.,

while providing for the case last above mentioned, failed to pro

tect the rights of the under lessee, there being no provision for

preserving the under lessee's rights against the reversioner in

whose estate the mesne reversion might merge; nor did it ex

tend to the case of a superior reversion which absorbed that im

mediately expectant on the lease being itself merged in a rever

sion paramount. Hence the statute of 8 & 9 Vict., c. 106, was

enacted to remedy these defects; 8 & 9 Vict, c. 106 provided, that

when the reversion expectant on a lease, made either before or

after the passage of it, if any tenements or hereditaments of any

tenure shall after the 1st October, 1845, be surrendered or merge,

the estate which shall for the time being confer as against the

tenant under the same lease the next vested right to the same

tenements or hereditaments, shall to the extent and for the pur

pose of preserving such incidents to, and obligations on, the

same reversion, as, but for the surrender or merger thereof, would

have subsisted, be deemed the reversion expectant on the same

lease.

The bill for “An act to simplify the transfer of property,”

introduced by me in the Illinois senate, on the 11th of January,

is as near as can be, a copy of the above section of the statute of

8 & 9 Vict, c. 106. That the subject is one of great difficulty

to properly provide for, is evidenced by the fact that so many

English statutes were enacted before the desired result was ob

tained. Besides those above named, the statutes of 4 Geo. 2, c.

28, and 39 & 40 Geo. 3, c. 41, § 10, may be referred to as bearing

upon the same subject though of limited operation. .

John Borden, Esq., of Chicago, first called my attention to

the fact that we had no statute in Illinois securing the benefits

provided for by the statute of 8 & 9 Vict, above mentioned.
Very respectfully, R. S. THOMPsoN.
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- EXECUTION.—WAIVER OF EXEMPTION BY CON

TRACT,

The statutes of the several States provide that certain prop

erty (naming it) of private individuals shall be and remain ex

empt from forced levy and sale. And if the debtor is the head

of a family, there is usually still further exemption provided for.

The justice, wisdom, and sound policy of exemption laws are as

well recognized, and these laws are as fully the settled policy of

the States, as the exemption from imprisonment for debt. In

the case of Curtis v. O'Brien d8 Sears, 20 Iowa, 376, the su

preme court of that State held, that a waiver of exemption laws

contained in a note, will not when a judgment is obtained on

such note, entitle the plaintiff to have his execution levied upon

property exempt from execution by the general law of the State.

The court, per Cole, J., say: “That the citizen or debtor may

mortgage the identical property for the payment of the debt,

does not at all conflict with the idea that he cannot waive the

exemption of the statute in his contract of indebtment, be

cause the statute itself has provided for the execution of valid

mortgages, without limit as to the property mortgaged. In the

case of a judgment creditor applying to the court or its officer

for an execution, the court, by its clerk, following the language

of the law, says to him, ‘You may have the execution, but no
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exempt property shall be sold under it,’ the creditor, however,

says to the court, ‘I will take your execution, but the debtor

and myself have made a law for this case, which will control

your writ and make it do what the law has declared it shall not

do.’ No court will permit parties thus to control its process so

as to defeat the statute, or render nugatory its most beneficent

provisions. Without pursuing the discussion of the subject

further, in the opinion we are agreed in the conclusion that a

person contracting a debt, can not by a. cotemporaneous and sim

ple waiver of the benefit of the exemption laws, entitle the cred

itor in case of failure to pay, to levy his execution against de

fendant’s objection upon exempt property. Such an agreement

is contrary to public policy, and will not be enforced.”

This question arose in a recent case in Kentucky, Mozley

v.Rag1m et al., reported in the American Law Register, for

Dec., 1874, p. 743, where the.same doctrine was held. The court,

per Prior, J., say: “There is an essential difierence, however, be

tween an executed contract, by which the ownerlis divested of

title, and an executory agreement, by which the debtor merely

promises that in the future he will not take advantage of or claim

the benefits of a particular statute.

Executory agreements are generally enforced, and as much

obligatory on parties as if in fact executed, but there are excep

tions to this general rule. N0 one in this State is entitled to

the benefit of the exemption laws but a housekeeper with a

family; and the legislature certainly intended by the enactment

of such laws, to provide more for the dependant family of the

debtor, than the debtor himself. Every honest man has a desire

to fulfil all his obligations, and such are always willing to com

ply With the demands of a creditor, by giving to the latter any

assurance he may exact as an evidence of his intention to pay

his debt. The law in its wisdom for the poor and needy, has

said that certain property shall not be liable for debt, not so

much to relieve the debtor as to protect his family against such

improvident acts as reduce the family to want.

Such is the policy of the law, and this contract was made '

not only in disregard of this policy, but to annul the law itself,

so far as it affected the debt sought to be recovered. If such a
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contract is upheld, the exemption laws of the State would be a

blank upon the statute book, and deprive the destitute of all

claims they have to its benificent provisions. Suppose one

should agree with his creditor that he would never take the bene

fit of the bankrupt law, or that if he failed to pay a debt due on

a certain day, that his land should be forfeited and never after

subject to redemption, can it be pretended that such contracts

could be enforced. The stipulations contained in the note, vest

ed the appellee with neither the right to the property nor the

right to the possession of it. ‘Nor can its recitals Work any es

toppel, as the one party knew, or is presumed to have known as

much of the law with reference to such a contract as the other.

The agreement to waive this right is illegal and void. As said

by Denio, J., in the case of Kneettle v. Newoomb (fr Brown, “ the

law does not permit its process to be used to accomplish ends

which its policy forbids, though the parties may by a prospect

' ive contract agree to such use.” 31 Barbour, 170, 9 Howard,

547. The case of Kneettle v. lVewc0-ml) cfe Brown, 31 Barb., was

subsequently reviewed by the court of appeals, and is reported

in 22 New York, 249, and the judgment of the supreme court

was aflirmed, and the court further held, that independently of

this particular policy that it is not within the power of parties

to give by theirvcontract any other effect to udgments and exe

cutions, than that which is given by law. The court, on page

252, per Denio, J., say: “The contract, if held valid, would

change the effect of the legal instrumentalities which the law

has provided for the collection of debts. Executions upon judg

ments for debts, authorize the seizing of all the debtor’s prop

erty except the articles specially exempted. These the ofiicer is

forbidden to take unless the debt was contracted in the purchase

of property which was itself exempt from execution. (Laws

1842, ch. 157 I do not think it is within the power of parties

by their contracts to give any other effect to judgments and exe

cutions than that which the law attributes to them. Could a

person when contracting a debt, agree for instance, that the law

abolishing imprisonment for debt should not apply to any judg

ment which should be recovered on that contract; or that on

such judgment there should be no right in the debtor to redeem
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any lands that might be sold under any execution, or that he

should not be discharged under any insolvent act. Clearly this

could not be done, and upon the same principle I think the

debtor could not when contracting the debt, agree that exempt

property might be taken on the execution.” - -

This question has been decided differently in the different

States. In Pennsylvania, it is held, that the exemption is a

privilege which the debtor may waive by contract, and will be

enforced. M’Kinney v. Reader, 6 Watt., 34; Case v. Dunmore,

23 Penn. St., 93; Lauck's Appeal, 24 Penn. St., 426; Johnston

and Sutton’s Appeal, 1 Casey, 116; Line's Appeal, 2 Grant’s

Cases, 197; Smith's Appeal, 23 Penn. St., 310; Bowman v.

Smiley, 31 Penn. St., 225; Huling v. Drewell, 7 Watt. 126; Shel

ly's Appeal, 36 Penn. St., 373.

That such waiver is ineffectual, and will not be enforced, see

Curtis v. O’Briend:Sears, supra, Kneettle v. Newcomb di Brown,

22 N. Y., 249; Crawford v. Lockwood, 9 How. Pr. R., 547;

Harper v. Leal, 10 Id., 282; Levicks, Barret dé Kuen v. Walker,

9 A.M. Law R., (1860, 1861) 112, S. C. 15 La. An. 245; Shoen

berger v. Watts 10 Id., (1861, 1862,) 553; Troutman v. Gowing, 16

Iowa, 415; Warnibold v. Schlicting, 16 Iowa, 243; Mawwell v.

Reed,7 Wis., 582. See also, Woodward v. Murray, 18 Johnson,

400; Moalley v. Ragun, supra. Upon a full review of the au

thorities it would appear that a party can not by contract waive

the benefit of the exemption laws to the extent of authorizing a

levy upon exempted property, issued upon a judgment rendered.

upon such contract, except in the State of Pennsylvania. The

statutes of several of the States provide for the waiver of the

homestead exemption, and to these several statutes the reader is

referred. As in Illinois, the statute after providing for the ex

emption of the homestead, provides that “no release, waiver or

conveyance of the estate so exempted shall be valid, unless the

same is in writing, subscribed by said householder, and his or

her wife or husband, if he or she have one, and acknowledged in

the same manner as conveyances of real estate are required to

be acknowledged, or possession is abandoned or given pursuant

to the conveyance, or if the exemption is continued to a child.

or children without the order of the court directing a release.

thereof.” Hurd's Stat., p. 497, § 4.
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COMMONWEALTH ex. rel. IDA POTTER 11. WM. POTTER.

1. When a habeas corpus is directed to a private person to bring up the

body of an infant, the court is not bound to deliver the infant into the custody

of any particular person. ,

2. The court, in its discretion, may do so when the infant is too youngdecide for itself.

3. Never ought divorces to be easily obtained.

4. Only such facts as would be cause for a divorce warrant a husband or

wife in separating from the other.

5. The rule governing ecclesiastical courts, with regard to cruelty, is adopt

ed by American courts.

6. Courts should not interfere in domestic quarrels, unless there be some

thing to make cohabitation unsafe. '

7. A husband may be justified in forbidding his wife any further inter

course with her friends.

8. A slight assault or battery in anger, in ordinary cases, does not justify

a wife in separating from her husband. The attending circumstances should be

considered. I

9. Violence provoked by the wife, if not excessive, is no cause for sepa

ration. .

10. A father is entitled by law to the custody of his legitimate infant, if he

has the means and fitness for the trust. If he abuse the trust the court will

protect the child. '

11. A mother wrongfully living apart from her husband has no legal right

against the husband to the custody of their legitimate infant.

12. Such infant has a legal right tonurture from its parents, which they

are bound to observe.

13. This right is superior to the father's right of custody when their rights

conflict.

14. When the interests of the child would be promoted by the mother's

nurture, it should be placed in her custody.

15. When the father’s means and fitness for the child’s nurture are better

than or are equal to the mother’s, the child's interest and the father’s legal right

make the latter the custodian of the child.

16. In deciding as to the custody of children courts are guided by the child's

interest.

17. The house of a third person, such person being addicted to the habitual

use of profane language and intoxicating liquors to excess, is not the proper

place forrearing a male child.

Opinion by

WARD, Recorder.—A habeas corpus issued, directed to Wil

liam Potter, to bring up the body of Howard Potter, an infant
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child of the relatrix and respondent, aged about twenty months.

The affidavits and other evidence show that in July, 1871, the

respondent and relatrix were intermarried, and this child is the

fruit of that union. Soon after their marriage they began house

keeping at Moscow, in this county, and continued thereat until

November, 1873, during which period the respondent purchased

a house and lot at that place, which he now owns. In conse

quence of stringent times he was obliged to close up his busi

ness at Moscow and seek employment in another field, which he

found at Dunmore, this county, to which place he, with his wife

and child, removed. During their residence at Moscow they

lived happily. In the short time of their domicile at Dunmore

infelicities occurred, and each occasionally treated the other in

discreetly and unkindly. Both at times were irritated, and omit

ted the amenities and courtesies that were due from one to the

other. In moments of excitement they applied coarse and pro

fane epithets to each other. While they were residing at Dun

more, one Stephen Allen, husband of Mrs. Potter's aunt, made

several unchaste overtures to Mrs. Potter, which she properly

communicated to her husband, and which naturally incensed him.

Thereupon, he justly forbade her any further social intercourse

with Allen. This she resented, and obstinately persisted in

what she termed “no impropriety,” her social intercourse with

Allen, which seems to have led to all their trouble. The hus:

band became morbid on the subject, entertained unfounded sus

picions, which he now and then vented in inuendoes. There is

not a scintilla of evidence impugning the wife's chastity, yet,

she (no doubt mistakenly) did commit an “impropriety” in not

absolutely abstaining from Allen’s society. He who assails a

woman’s virtue is her direst foe. The woman, relying on her

power of resistance, and parlying with her would-be seducer, is

in imminent peril. In nine such cases out of ten her ruin is

but a question of time. When a man offers such indignity to a

virtuous woman she should instantly resent the affront, and with

scathing rebuke drive the offender from her, and ever after shun

him as she would a loathsome thing. If Mrs. Potter had ac

ceded to her husband's wishes in this respect, she would have

been saved much mortification. About three months after the
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respondent had removed his family to Duninore, the term for

which he had rented the house in which he lived expired, and he

was compelled to leave it. He rented another in the same neigh

borhood, removed his household goods into it, but as it needed

repairing he and his wife thought it best for her and the child

to go to her father’s house and remain through the coming sum

mer; he took them to her father’s house a few miles from Dun

Inore, and when there he and his wife made arrangements with

her mother for the wife and child to remain there from that time

through the coming summer, the wife to work for her own and

the child’s board, that the husband’s wages might be applied to

the payment of a debt he was owing. A short- time after the

wife’s mother went to Bloomsburg, in an adjoining county, and

made an arrangement with her brother-in-law for Mrs. Potter to

clerk in his store for one dollar per week and music lessons.

This was without the knowledge of the respondent. Upon her

mother’s return Mrs. Potter, without consulting her husband,

left the child in her mother’s care and started enroute for Blooms

burg to carry out t-he arrangement her mother had made for her.

On her way, at Dunmore, she met Mr. Potter (remained over

night with him, occupying the same bed), and told him of her

destination and purpose, to which he strongly objected. told her

the house was ready, and requested her’ to remain with him and

go to housekeeping-again. She refused to comply with his wish

es, went to Bloomsburg, remained two months, during which he

wrote her a foolish and unkind letter. In her absence he often

visited his child. Upon her return from Bloomsburg to her

father’s house her husband sought, her, and earnestly solicited

her to return to him, and “to remain his wife,” (as they both

express it), and go to housekeeping with him. This she posi- »

tively refused to do, and “declared that the would no longer

remain his wife.” ' In that she still persists. A short time after

' the respondent took the child into his actual custody, and retain

ed it until the hearing of this case. In this proceeding we are

asked to transfer the child from the father’s custody to the

mother’s. Have we such power? In a proceeding of this na

ture courts are not bound to deliver infants into the custody of

any particular person, but may decide into whose custody an iii
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fant of tender years shall be delivered, when the circumstances

of the case demand it. It is not of course, but of grace, resting

in the discretion of the court. “The courts are bound ew debito

justitiw to set the infant free from improper restraint. But are

not bound to deliver it over to any particular person. This must

be. left to the discretion of the court:” Matter of Worden, 13

John., 420; People v. Ohega-ry, 18 Wend., 637 ; People v. 1l[es

aiers, 8 Paige, 47; Rea: v. Delewal, 3 Burn, 1434; Com. v. Ad

olicks, 5 Binn., 521. Having the undoubted power to award the

custody of this infant to some one, we feel it to be our duty to

exercise our power. Who, then, shall be the cl1ild’s custodian?

In a confined technical sense marriage is only a simple contract.

When we give the subject an enlarged view it grandly rises to a

higher grade than all ordinary commercial contracts. It is a

solemn compact, dictated by nature, and instituted by Provi

dence for purposes of civilization.. It constitutes not only the

relation of husband and wife, but causes that of parent and child,

from which flows the law of descent and inheritance. It creates

other relations of the highest possible interests. It is the foun

dation of social order, perpetuating society and nations, and is

of more importance than all other contracts combined. Unlike

ordinary commercial contracts, it is s/mi generis, and, beingpub

lici juris, is not dissoluble at the will of the parties: Stevens v.

Gray, 17 Ben. Monroe’s Rep, 210. In this country the legis

lative branch of the government cannot dissolve marriage With

out the fault of one of the parties and the assent of the injured

party: Dartmouth College v. Woodward, 4 Vi/'hea., 518. In civ

ilized countries husband and wife cannot effect a divorce by col

lusion or agreement. In this State, such an attempt would frus

trate their purpose, notwithstanding the existence of a legal

cause. The law thus jealously and rigorously guards the mar

riage contract. We are led to these remarks by the passage in

Mrs. Potter’s testimony, “he wrote me he would give me a di

vorce.” In Richards v. Richards, 1 Wright, 228, Chief Justice

Lowrie says: “Never ought divorces to be easily obtained, for

marriage is the most sacred of human relations, and should never

be dissolved without proof of imperious reasons. We may do

wrong to the parties and their children, and to the public, when
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we aid one party in severing the relations without a clear neces

sity.” If these sound principles of law were better understood

there would be a great diminution of separations with the view

to divorce. The first inquiry arising is, what will justify a hus

band or wife in separating from the other? We unhesitatingly

say nothing, except such facts and causes as would entitle the

withdrawing party to a divorce a winculo matrimonii: Holms

v. Holms, 2 Lev. 116; Oliver v. Oliver, 1 Haggard Consistory

Rep. 361. In Richards v. Richards, above cited, Chief Justice

Lowrie says: “Nothing short of such facts will justify a wilful

separation or a continuance of it. The interests of society, the

happiness of the parties, and the welfare of families, demand

such a rule. Separation is not to be tolerated for light causes,

and all causes are light which the law does not recognize as

ground for dissolutions of the marriage bond.” We will next

consider the species of cruelty the law recognizes as sufficient

cause for separations. The same principles that rule the eccle

siastical courts with regard to cruelty are adopted by the Amer

ican courts: Barrier v. Barrier, 4 John. Ch., 189; Perry v. Per

ry, 2 Page, 250; Shaw v. Shaw, 17 Conn., 189; Finley v. Fin

ley, 9 Dana; Worden v. Worden, 3 Mass. 321; Grove’s Appeal,

1. Wr., 447. “It is not the habit of courts to interfere in mere

domestic quarrels; to warrant it there must be something that

makes cohabitation unsafe.” 1 Phillimore, 111. The definition

of legal cruelty is, that which endangers life or the health of the

party: 2 Phillimore, 132. “A husband forbidding a wife any

further intercourse with her friends, although it might be a harsh

exercise of the husband's authority, yet he might be justified in.

denying her such intercourse; though a woman may be amiable,

her connections may not be so; there may be good reasons for a

husband denying her such intercourse.” 2 Phillimore, 132. Ap

plying this latter principle to the case before us, we are satisfied

that Potter had ample reason for denying his wife any further

social intercourse with Allen. She ought to have heeded her

husband’s command. Certainly, it was just and reasonable.

Chancellor Kent, in speaking of the degree of cruelty that enti

tles a wife to a separation, says: “The slightest tough or assault

in anger would not, in ordinary cases, justify such a grave and
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momentous decision.” Pothier says, (Traite du Contracts de

Marriage, $509), that a blow or stroke of the hand would not

be a cause of separation under all circumstances, unless it was

often repeated. The judge, he says, ought to consider if it was

for no cause, or for a trivial one, that the husband was led to this

excess, or if it was the result of provoking language on the part

of the wife, pushing his patience to extremity. He ought also

to consider whether the violence was a solitary instance, and the

parties had previously lived in harmony. All these different

circumstances will, no doubt have their due weight in regulat

ing and directing the judgment of the court. Barrier v. Bar

rier, 4 John. Ch., 187. In Richards v. Richards, Chief Jus

tice Lowrie says: “It is not of a single act that the law speaks,

but of such a course of conduct or continued treatment as ren

ders a wife's condition intolerable. Indignities provoked by the

complaining party are, of course, no ground of divorce, unless

the retaliation is excessive.” We think Mrs. Potter’s indiscre

tion and harsh words provoked her husband’s jealousy, irritated

his temper, and led him to the harsh words he addressed to her.

These difficultles seem to have been trivial, and are equaled by

those of many families whose good sense hides them from the

world and intimate friends. The wife had no reasonable cause

for separation, and in refusing to live with her husband com

mitted a grave error. He, too, erred grievously in addressing

his wife with profane and harsh language. Their bickerings have

been childlike. The mutual observance by them of ordinary

courtesy, moderation, and forbearance toward each other would

have prevented their troubles. Evidently, the husband has a

strong affection for his wife and child, sees the folly of his past

course in some respects, is now anxious to make amends by re

suming their marital relations, and discharging his duties in the

spirit of love and kindness. All that is needed to effect a recon

ciliation with them is for the wife to reciprocate the husband’s

spirit of love, kindness and forgiveness. We trust her good

sense and better feelings will in time prompt her to it. Their

mutual happiness, the child’s interests and social order demand

it. Who is entitled to the custody of this child? In King v.

Demaníville, 5 East., 223, a habeas corpus was directed to a
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father to bring up the body of an infant eight months old. In

rendering judgment, Lord Ellenborough, C. J., said: “We draw

no inference to the disadvantage of the father. But he is the

person entitled by law to the custody of the child. If he abuse

that right to the detriment of the child, the court will protect

the child. But there is no pretence that the child has been in

jured for the want of nurture, or in any other respect. Then,

he having the legal right to the custody of his child, and not hav

ing abused that right, is entitled to have it restored to him.”

The same case afterwards came before Lord Eldon, who refused

the mother the custody of the child, for the reason that she had

withdrawn herself from tlie protection of her husband: 10 Ve

sey, 51. In Eaparte_Skinner, the court refused to take an infant

six years old frdm the father and deliver it to the mother: J. B.

Moore, 278. In the famous case of Willesly v. The Duke of

Bea/ufort, 2 Russel, 9, Lord Eldon concedes that “the law makes

the father the guardian of his infant children by nature and by

nurture,” and places the right of the court to interfere only

upon the abuse of the trust or the special interest of the child.

In People v. Niokerson, 19 Wend., 16, the mother had with

drawn herself from her husband without a reasonable cause, and

taken with her an infant child, and was residing with her father.

To obtain the custody of the child its father sued out a habeas

corpus. In rendering the opinion of the court Chief Justice

Nelson, said: “The father is the natural guardian of his infant

children, and in the absence of good andsufficient reason shown

to the court, such as ill-usage, grossly immoral principles or

habits, want of ability, &c., is entitled to their custody, care and_

education. All the authorities concur in this point. The inter

ference of the court with the relations of father and child, by

withdrawing the latter from the natural affections, kindness and

obligations of the former, is a delicate and strong measure, and

the power should never be exerted except for the most sound

and solid reasons. The hopes of the child in respect to its edu

cation and future advancement is mainly dependant-upon the

father; for these he struggles and toils through life; the desire

of its accomplishment operating as one of the most powerful in

centives to industry and thrift. The violent abruption of this



492 COMM. ex. rel. IDA POTTER v. POTTER.

relation would not only tend to wither these motives to action,

but necessarily, in time, alienate the father’s natural affection;

and if property should be accumulated, the child, under such

circumstances, could hardly expect to inherit it. In view of the

foregoing rights of the father and duty of the court, I have dili

gently and carefully examined the facts disclosed in the afiida

vits, and feel myself bound to say that, upon the whole, nothing

appears to justify the conclusions that the father is not a fit and

proper person to have the care and education of his child, or

that it would be for the interest of the child pecuniarily or oth

erwise to commit its custody to the mother. According to the
principles of the common law and Ithe numerous adjudicated

cases already referred to, I must say that, unless the case can be

materially varied, Mrs. Nickerson has greatly mistaken the ob

ligations and duties that devolve on her by the marriage vow,

and is now living in a state unauthorized by the law of the land.”

The forcible words of that eminent chief justice are eminently

proper in the case before us. The two cases are so similar in all

their features that the principles governing the one, control the

other. I11FitZerv. Fitler, 2 Phil., 348, Woodward, J., says:

“Co-relative to the father’s duty of maintenance is his right to ‘

the custody of his children. * * He has a right to direct

their education and to enjoy their society. A divorce from their

mother changes neither his duties nor his rights. He still bears

the same relation to his children, * * and is still entitled to

their custody, society and services. We do, indeed, administer

this right of custody with a careful regard to the age and condi

tion of the infant, and to the character and circumstances of the

respective parties, but the general rule is, that the father is en

titled to the custody of the children, and it is usually enforced,

unless adequate cause be shown against it.” From the above

cited authorities we deduce the true rules, that a father has the

legal and equitable right to his legitimate infant child, unless he
has or is about to abuse the trust; or from grossly immoral i

habits or principles, he is unfit for the trust; or that the infant’s

interests demand that it should be transferred to the custody of

another person. That a mother has no legal right to the custo

dy of a legitimate infant against the father’s right when she is
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wrongfully living apart from her husband. Such child has a

legal and equitable right of nurture from the father and mother,

which they are bound to observe in the way most conducive to

the child’s welfare, which is best done by the maintenance of un

severed family relations, and keeping the hearthstone unbroken

and warm with conjugal, fraternal and maternal affection. When

the parents separate, the infant’s right to proper nurture is su

perior to the father’s right of custody when they come in con

flict. Therefore, when the infant’s interests would be better

served by the mother’s nurture than by the father’s, the law

awards the child to her custody. Yet, when, from all the cir

cumstances, it is apparent that the father’s means, facilities, op

portunity and fitness for the child’s nurture are better than or

equal to the mother’s, the interests of the child and the legal

rights of the father demand that he should be the custodian of

his child. From a careful and elaborate consideration of the

evidence, we find that the father is an industrious, temperate

man, of fitness, with sufficient means, facilities and opportunity

for the maintenance and nurture of his child; that he has not

abused the trust, and that the child has not and is not likely to

suifer for nurture while in his hands; that he is anxious to have
his wife and childiwith him, and to discharge toward them his

full duty; that he is, and always has been, a man of irreproach

able character, (excepting these domestic difliculties, and the

habit of using profane language); that for nearly three months

he has wholly abstained from that reprehensible habit, and is

now free from it. We also find that the mother is, without rea

sonable cause, living separate and apart from her husband, refus

ing him his conjugal rights; that she has no means of maintain

ing herself and child, but that her father, John Dings, offers a

home to her and her child; that the said Dings habitually uses

profane language and intoxicating liquors; also, that he has a

minor son residing with him who habitually uses profane lan

guage. \Ve do not consider Mr. Dings’ house a proper place

for rearing this little boy. The habits referred to of Dings and

his son, we think, would have a pernicious influence on the child’s

mind, which, in after years, might taint his character and mar

his usefulness. Children are creatures of imitation, and apt to
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grow according to their surroundings. They more readily learn

the things they ought not than those they should. They always

should be surrounded with moral influences, that their growth

of character may be unto usefulness and honor, and not unto

vice and shame. In disposing of the custody of this child, we

are guarded by his interests. We feel the weight of the respon

sibility, and have paused long and earnestly in our deliberations.

To take the child from the repentant husband (who is anxious to

make amends for the past), and place the little one in the custo

dy of the unpenitent wife, would be an unjust punishment and

discouragement to the husband, and an improper encouragement

to the wife in wrong-doing. We see no reason for the wife’s

refusal to return to her conjugal duties. The father must at all

reasonable times and places, permit the mother to have access to

the child, and to remain with it at her pleasure. We are satis

fied that the interests of the child demand that it should be in

the father’s custody. Therefore, the child, Howard Potter, is

remanded to the custody of the father, William Potter; and the

defendant is discharged.

In the case of Maria Hewitt v. Jesse

Long, the supreme court of Illinois in

passing upon the question of the right

of the father and the mother to the

custody of their minor children held.

“1st. THE FACTs.—The appellant,

more than fourteen years before the

commencement of this suit, married

the appellee in Cass co., in this State,

and, shortly before the birth of her

daughter, he deserted appellant and

went to Iowa. Soon after the lapse of

the required two years she obtained a

divorce from him, on the ground of de

sertion, and obtained a decree giving

her the custody of Alice, her daughter.

The father become wealthy in Iowa

and married again, the daughter be

ing about fourteen years old. On his

petition in the Cass county circuit court

he obtains a modification of the de

cree, allowing him the custody of his

daughter and leave to take her to Iowa,

upon his giving bond to produce her

when required by the court. The

daughter, who was examined, objected

to being placed in the custody of her

father; and the mother, who had mar

ried again, resisted the petition and

appealed to the supreme court from the

order modifying the decree, and the

order is reversed. McAllister, J., de

livers the opinion of the court, from

which Breese, C. J., dissents, in an

opinion in which Sheldon, J., concurs.

“2. THE COMMON LAW RIGHTS OF

FATHERHooD.—The court discusses

the common law right of fatherhood,

and says in disposing of the custody

of children, the primary object should

be the good of the children. When

ever the father becomes subject to the

jurisdiction of the court in a proceed

ing for a divorce, his common law right

to the custody of his infant children

must necessarily yield to the discre
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tionary power over the subject, vested

by the statute, in the court.

“3. THE LAws. AND CUSTOM'S OF

THIS STATE ARE HER BIRTHRIGHT.

—That Alice Long was born in this

State, owes natural allegiance, and has

certain independent personal rights.

The laws and customs of this State are

her BIRTHRIGHT. It is by those laws,

and the circumstances of her parents,

that she became a ward of the court,

and as such entitled to its protection

and superintendence over her welfare.

By those laws she will attain her ma

jority and be entitled to the possession

of her estate in the hands of her guar

dian, and to call him to account when

she becomes eighteen years of age,

whereas the common law is presumed

to prevail in the State to which she is

to be taken, and, by it, she will not be

emancipated until she attains the age

of twenty-one. It is the English rule,

and one founded upon substantial

grounds, that although the court may,

under special circumstances, allow an

infant ward to go out of the jurisdic

tion of, yet it will never compel his re

moval. Alice Long can not be removed

from this State against her will.

“4. MODIFICATION OF DECREEUN

JUST TO THE MOTHER.—Thatthemod

ification of the decree was clearly un

just to the mother. As these parties

stand before the court, the father is the

guilty, the mother the unoffending

party. He has become a stranger to

the child, deprived himself of her so

ciety by his own voluntary and delib

erate act. He, judging him by his

conduct, must be quite destitute of af

fection for the child, while the mother

is bound to her by the strongest ties.”

—Legal News. *

This opinion was filed Oct. 9th, 1874,

at Springfield, Ill.

Supreme Court of Illinois.

CENTRAL GRAND DIVISION-JANUARY TERM, A. D., 1873.

THE PEOPLE OF THE STATE OF ILLINOIS v. WALTER W. HAST

INGS et. al.

ORIGINAL SUIT ON COLLECTOR's BonD.

1. A mistake of the auditor of public accounts in stating the account of a

county collector, by which the collector's securities were prevented from obtain

ing indemnity from such collector, can not be pleaded as a defense to an action

against the securities upon his official bond.

2. As between individuals, if one by words or conduct, wilfully causes an

other to believe the existence of a certain state of things and induces him to

act upon it, so as to change his previous condition, he will be estopped to deny

the truth of the representation, but the rule is otherwise as against the State.

3. The State is not embraced within the Statute of Limitations, unless

specially named, and by analogy does not fall within the doctrine of estoppel.

4. That no laches can be imputed to the government, and by the same

reasoning which excuses it from laches and on the same grounds, it is not effect

ed by the negligence or even wilfulness of any one of its officials.

\
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James K. Edsall, Attorney-General for the people.

Hon. E. M. Haines, counsel for defendants.

The opinion of the court was delivered by

BREESE, J.—This is an original suit in this court, by The

People against the sureties of the Treasurer and ex-officio Col

lector, of Lake county, on his official bond, a defalcation by the

collector, in paying over a portion of the State revenue collected

by him, being alleged in the declaration.

Formal pleadings were waived by the parties, and a deci

sion sought upon an agreed state of facts, which brings up the

question, and it is the only question in the case: Can the mis

take of the auditor of public accounts, in stating the account of

this collector, by which the defendants were prevented from ob

taining indemnity from the collector, be pleaded as a defense to

this action?

. The defendants have submitted no argument to sustain their

defense. - • * .

The Attorney-General on behalf of the plaintiffs, claims that

the fact, that defendants were prejudiced by the erroneous and

mistaken information they received from the auditor, would not

constitute a defense, even as between natural persons, so long as

such officer acted in good faith and without intention to deceive;

that the doctrine of estoppel in país, is based upon a fraudulent

purpose and a fraudulent result; and, if the element of fraud is

wanting, there is no estoppel. There must be deception and

change of conduct in consequence, in order to estop a party from

showing the truth, citing 2 Story Eq. Pl, sec. 1543.

The doctrine on this subject, we understand to be, that when

a person by his words or conduct, voluntarily causes another to

believe in the existence of a certain state of things and induces

him to act upon that belief, so as to change his previous posi

tion, he will be estopped to aver against the latter a different

state of things. -

Text-writers denominate these estoppel by conduct, in order

to [constitute] which all the following elements must be pres

ent: 1. There must have been representations concerning ma

terial facts. 2. The representations must have been made with
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knowledge of the facts. 3. The party to whom it was made must

have been ignorant of the truth of the matter. 4. It must have

been made with intention that it should be acted upon. 5. It

__must have been acted upon. In this connection it is said the

representation here spoken of is one external to, and not neces

sarily implied in the transaction itself; and fraud or something

tantamount thereto is now the distinctive characteristic of this

kind of estoppel. Bigelow on Estoppel, Introduction, p. 60.

Some of the necessary elements appear in this transaction,

but the essential one, fraud, is wanting. There is no pretence

the auditor designedly misrepresented the state of the collector’s

"account, and the extent of his liability. That officer is presumed

"to employ competent clerks and assistants, on whose fidelity and

accuracy he must in most cases, implicitly rely, and must base

his oificial statements on such communications or reports as they

make to him. If they err, as they may sometimes, the error

goes into his statement, and without any just impeachment of

his fidelity, may be the cause of loss and injury to another. As

between individuals, it is no doubt true, if one by words or con

duct wilfully causes another to believe the existence of a certain

state of things and induces him to act upon it so as to change

his previous condition, he will be estopped to deny the truth of

the representation. As between the government and an indi

vidual, We have found no case holding, the former would be es

topped by any statement of its officials from recovering its own.

It is a familiar doctrine, that the State is not embraced

“within the statute of limitations, unless especially named, and

by analogy would not fall within the doctrine of estoppel. Its

rights, resources and property would be at a fearful hazard,

should this doctrine be applicable to a State.

A great and overshadowing public policy of preserving these

rights, resources and property from injury and loss, by the neg

ligence of public ofiicers, forbids the application of the doctrine.

If it can be applied in this case Wl1e1'e a comparatively small

amount is involved, it must be applied where millions are in

volved, thus threatening the very existence of the government.

The doctrine is well settled, that no laches can be imputed

to the government, and by the same reasoning which excuses it
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from laches, and on the same grounds it should not be affected

by the negligence, or even wilfulness of any one of its officials.

The State not being estopped by the mistaken statement of

the auditor, judgment must be entered for the plaintiff for the

amount admitted to be due, without interest; namely twelve

hundred dollars and fifteen cents, and for which execution will

issue.

Judgment for plaintiff.

In connection with the foregoing Wood, sur., d.c., 4 Wend., 570; Niblov.

case we would call the attention of the Clark, 3 Wend., 24; Andrus v. Bealls

profession, as bearing upon the ques- et al., 9 Cow., 693; People v. Foot, 19

tion involved in the principal case, to Johnson, 58; United States v. Kirkpat

the following cases: People v. Berner, rick, 9 Wheat., 720; U. S. v. Van

13 John., 383; People v. Russell de Zandt, 11 Wheat., 184.

supreme Court of Pennsylvania.

PITTSBURGH AND CONNELSVILLE R. R. Co. v. PILLOW.

The plaintiff below, lost an eye through the quarrel of a couple of drunken

men, on a car in which he was a passenger. Held, that the company was

liable, as it was the clear duty of its employees to repress all disorderly con

duct in their cars.

Error to the common pleas of Alleghany county.

Opinion of the court by GoRDON, J., delivered Jan. 4th, 1875.

Upon a careful examination of the plaintiff’s points, we find

them supported by the most ample authority, and hence con

clude that the rulings of the court upon those points are through

out correct. In the case of Meier v. The Pennsylvania Rail

road Co., 14 P. F. S., 225, Justice Agnew quotes approvingly

the language of Judge Bell, in Laing v. Colder, 8 Barr, 482,

wherein he says, speaking of the duties which common carriers

owe to the passengers whom they carry: “But though, in legal

contemplation, they do not warrant the absolute safety of their

passengers, they are bound to the exercise of the utmost degree

of diligence and care. The slightest neglect against which hu

man prudence or foresight may guard, and by which hurt or loss

is occasioned, will render them liable in damages.” It is said
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further in the same case: “Przhna faeie, where a passenger, be

_ing carried on a train, is injured without fault of his own, there

is a legal presumption of negligence, casting upon the carrier

the onus of disproving it.

This is the rule when the injury is caused by a defect in the

road, cars or machinery, or by a want of diligence or care in

those employed, or by any other thing which the company can

and ought to control, as a part of its duty to carry passengers

safely, but this rule of evidence is not conclusive. The carrier

may rebut the presumption, and relieve himself from responsi

bility, by showing that the injury arose from an accident which

the utmost skill, foresight, and diligence could not prevent.”

We can not perceive the force of the argument of the coun

sel for the plaintiff in error, wherein he endeavors to raise a dis

tinction between accidents arising from negligence in the equip

ment or management of the train, and those arising from the

misconduct of passengers upon it. If the employees of the road

had no control or power over passengers, this argument would

be sound. But they have such power, and they are just as res

ponsible for its proper exercise as they are for the proper run

ning of the train. That it should be so is most fully and forci

bly exemplified in the present case.

The plaintiff lost his eye through the quarrel of a couple of

drunken men, who should not have been permitted aboard the

cars, or if so permitted, should have been so guarded or separated

from the sober and orderly part of the passengers that no injury ‘

could have resulted from their brawls. The duties and powers

‘ of conductors are very clearly pointed out by Justice Woodward,

in the case of [lines v. The Railroad Co., 3 P. S. S., 512, in

which he says: “They may stop their trains and call to their as

sistance, for the purpose of suppressing riotous conduct on board

thereof, not only all the employees, but also all passengers that

are willing to lend a helping hand, and until the utmost effort

has been made for that purpose, the responsibility of the com

panies which they represent, for damage sustained by orderly

passengers, remains.”

We have a similar ruling in the case of Flint v. Norwich

cfi New York Transportation 00., 34 Conn. 554, in which it is
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. the doctrine of the books.

held that it is the duty of passenger carriers to repress all disor

derly and indecent conduct in their cars, and that persons guilty

of rude or profane conduct should be at once expelled. Such _is

It is wise and good, and necessary

for the protection and comfort of those who travel upon our rail

way lines, and who, from the very character of the means used

for their transportation, are during such transportation, almost

wholly dependent upon the railway ofiicials for their safety and

well being.

The Albany Law Journal, of date,

Jan. 16, 1875, in noting this case says:

“In Pittsburg, etc., R. R.Co. v. Pillow,

7 Leg. Gazette, 13, the supreme court

of Pennsylvania decided that wherea

passenger, on a railroad car, lost an

eye through the quarrel of drunken

men the company was liable to the in

jured passenger. The decision pro

ceeds on the ground that carriers of

passengers are just as liable for the

misconduct of fellow-passengers, as

they are for the mismanagement of the

train. It is the duty of the company

to maintain order; and if they are neg

ligent in this respect and injury results

to a passenger they are liable. In

Railway v. Hinds, 53 Penn. St., 512,

a passengers arm was broken in a

fight between drunken persons, and

the company was held liable because

the conductor did not stop the train

and endeavor to expel the disorderly

persons. In Goddard v. Railroad Co.,

57 Me., 202; S. C., 2 Am. Rep. 39, it

was said that the carrier “must not

JUDGMENT AFFIRMED.

only protect his passenger against the

violence and insults of strangers and

co-passengers; but, a fortiori, against

the violence and insults -of his own

servants." In-Flint v. Norwich, ‘etc.,

Transp. C0., 34 Conn., 554,-it was held

that it is the duty of passenger carriers

to repress ‘all disorderly and indecent

conduct in their cars, and that persons

guilty of rude or profane conduct should

at once be expelled. In Putnam v.

Broadway, etc., R. R. Co.,-55 N. Y.,

108, the principle of the foregoing

cases seems to have been sustained;

but it was held that where there was

nothing in the condition, conduct, ap

pearance or manner of the passenger

from which it could be reasonably in

ferred that he was about to make an

attack on a fellow-passenger, the com

pany was not liable for a sudden at

tack on a passenger. It is not the duty

of the conductor to remove a drunken

person who is not disorderly or offen

sive, or who remains quiet after admo

nition from the conductor."

'i_<.4+>-i

The Pullman Palace Sleeping Car Co., are not liable for the

loss of property of a passenger on their cars.

liable as innkeepers nor as common carriers.

Oar 00. v. Smith, supreme court of Illinois.

They are neither

Pullman Palace

Opinion filed

Jan. 30th, 1875.—C’/micago Ry. Rev. page 18.
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Supreme Court of Illinois.

MARGARET PHELPS v. JACOB S. PHELPS, Ex'r., &c.

ERROR TO ST. CLAIR.

ANTE-FUPTIAL AGREEMENT—WIDow's ALLOWANCE-PCLICY OF THE LAW.

By the Statute of Wills, the widow in all cases is allowed certain specific

articles of property for the benefit of herself and family, and the only question

in this case is, is the widow barred of such right by the terms of an ante-nup

tial agreement containing this provision: “It is agreed that the property of

each shall be kept separate and distinct, held and enjoyed by each separately

and distinctly by each, in the same manner as if they were and had continued

unmarried; and upon the death of either party, his or her real estate and per

sonal property shall pass to his or her heirs, executors and administrators, free

from all claims of survivor."

Held, that where there is children of the decedent, constituting the family,

that the award is as much for their benefit as for hers, and that she has no

power to release it by ante-nuptial agreement or otherwise.

Wilderman & Hamill, for plaintiff in error.

M. W. Weir, for defendant in error.

The opinion of the court was delivered by

Scott, J.—The decision in this case depends upon the con

struction that shall be given to the ante-nuptial agreement be

tween the petitioner and her late husband, Michael Phelps, de

ceased. Under our statute of wills, the widow in all cases is

allowed certain specific articles of property for the benefit of her

self and family, and the petitioner in this case would be entitled

to the benefit of that provision, unless her right is barred by the

terms of that agreement. The clause which it is insisted bars

the right, is as follows: “It is agreed that the property of each

shall be kept separate and distinct, held and enjoyed by each

separately and distinctly by each, in the same manner as if they

were and had continued unmarried, and upon the death of either

party, his or her real estate and personal property shall pass to

his or her heirs, executors and administrators free from all claims

of survivor.”

The decedent had children by a former marriage. It was

provided that the issue of their marriage, if any, should inherit
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the estate of tl1e husband equally with his other children. One

child was born unto them, which was living with the widowat

the time of filing the petition.

No doubt ante-nuptial agreements are to be construed liber

ally, for the purposes which they were intended to accomplish.

The obvious meaning of the agreement in the case at bar is, that

it cuts ofi' all interest the widow would personally have by reason

of her marriage, in the property of her husband, both real and

personal; but further than that it does not go. It was certainly

never contemplated that it would debar the wife of the right of

support at the hands of her husband during his lifetime, nor

release him from his obligation to support their children, the

fruits of their marriage if there should be any. Neither party

ever expected it to have such an effect. It was onlyintended to '

operate upon her interest in his property, but not to relinquish

the means of support, which it was his duty to furnish her. and

her family. '

That duty the law imposed upon him during life. Surely

he was not released from his obligation in this regard, by any

thing contained in the ante-nuptial agreement. We are unwil

ling to adopt a construction that will have that effect. The law

also charges the husband’s estate with the support of his widow

and his children residing with her for the period of one year

after his death, at least to the extent of certain articles of prop

erty or their value in money. This latter right is one created

by positive law, and attaches in all cases, whether there is suffi

cient property or not to pay the debts of the decedent. Being

a statutory right, it is one of which the husband can not deprive

his wife and children, any more than he can relieve himself of

his obligation to support them while living. It is in no case

affected by the widow renouncing or failing to renounce the

benefit of the provisions made for her in the will of her husband

' or otherwise. Our laws on this subject have always been liberal,

and the tendency of more recent legislation is to enlarge rather

thanabridge the benificent provisions in this regard. The same

protection has been ‘extended by statutory enactments to the

minor children of the decedent, where he is a householder at the

time of his death, and leaves no widow.
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The right of the wife to support during marriage, is not an

interest strictly speaking, in the property of her husband. It

is a benefit arising out of the marital relation by implication of

law. Treating the provision which the law makes for the widow.

and his children residing with her, by the allowance of specific

articles of property as a means of support, it can not be said to

be an interest in the property itself of the husband. It comes

within no definition of property. It is a benefit, created in their

favor by positive law, and adopted for reasons deemed wise and

politic.

The ante-nuptial agreement in this case, makes no allusion

to these rights. Hence it can not be said that the petitioner has

released her rights to the benefits of the obligations imposed

upon her husband and his estate, which are to enure to her and

her family in case of his death. Its effect would be to debar

her dower in the estate of her husband, and prevent her from

taking any position as heir under the statute; but it is an un

reasonable construction to say that it deprives her of the pro

visions the law has made in her behalf, and for her husband’s

minor children, residing with her. The specific allowance is as

much for the advantage of the children of the decedent as for

his widow. It is an absurd conclusion, that any ante-nuptial

agreement can deprive the children of the means of support in

their tender years which the law has given. Should the con

struction contended for prevail, the debts of the decedent might

exhaust the entire estate and leave the family in utter destitu

tion. As we said in Strawn v. Strawn, 53 Ill., 263, it was the

design of the legislature to furnish the necessary sustenance for

the household for one year after the death of the husband. We

are at a loss to understand how this humane, provision of law

for the family of a deceased party can be affected by an ante

nuptial contract, however broad and comprehensive its terms.

The suggestion, the petitioner may have had separate prop

erty at the time of her marriage, can make no difference in the

decision of the case. She was not bound to use it for the sup

port of his children to the exclusion of the estate of her hus

band. But, if that question was material, we can not know the

amount of the property, nor that any portion of it was preserved
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until thedeath of her husband. So far as any thing appears in

the record, the family may be entirely dependent on the estate.

Independently of the question, whether there is sufiicient prop

erty to discharge the debts, the law has appropriated to the widow

and the family residing with her, such specific allowance as was

deemed necessary for their support for one year, and made it a

first charge upon the estate, to be first discharged to the extent

there may be assets belonging to the deceased.

But there is another ground upon which the agreement may

be held to be inoperative to the widow’s awards. The statutory

provisions that exempts a portion of a man’s estate from the

payment of his debts, for the maintenance of his widow and

minor children for a limited period, was adopted from motives

V of public concern. It is, that they may not become a charge

upon the eleemosynary institutions of the State as in many in

stances they would but for this humane provision of the law.

It is undeniable law, that a party may waive the advantage of a

statute intended for his sole benefit; but there are grave reasons

why a law enacted for our public considerations should not be

abrogated by mere private agreement. The statute we are con

sidering is of this character. It was intended to throw around

the persons named, that protection they are unable in their help

lessness to procure for themselves. This is not a matter of mere

private concern. It would be in contravention of the policy of

this enactment to permit a party by an ante-nuptial contract to

relieve his estate altogether from the maintenance of his widow

and his children, when they could no longer sustain themselves.

The statute has made a temporary provision for them, inadequate

as it may be in many instances, and we think every principle of

justice and humanity as well as due regard for the general wel

fare, require us to hold that a party may not, by private agree

ment, contract again st the liability imposed; it would place upon

the State or local municipality, the obligation the law has fixed

upon his estate.

In Kneettle v. Neweomh, 22 N. Y., 249, it was ruled that a

contract made by the head of the family, waiving the benefit of

statutory exemptions, designed exclusively for the benefit of the

family was subversive of the policy of the enactment, and hence
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illegal and void. The decision is part based upon the reasoning

in Woodward v. Murray, 18 Johns., 400. See 10 How. Pr. R.,

282. Harper v. Leal, upon the same point. Motives of public

interest, cause the imposition of restraints on prohibitions as to

the alienation of certain things, and even as to any dealings with

them, the principle is, the citizen may not deal, even with his

own property, in a manner detrimental to the general welfare or

public safety. This is the doctrine of both the common and

civil law. If the rule prevails as to articles of property, there

is no just reason why it should not be maintained as to duties

and obligations imposed by positive law. The statute which

sets apart certain specific articles of property or their value in

money, for the maintenance of the widow and family of the de

ceased, is in the nature of a charge upon the estate, dictated by

the spirit of humanity, and adopted in accordance with an en

lightened public policy; and to permit a party to contract against

its salutory provisions is simply to abrogate the law itself, this

cannot be done.

Were there no child or children of the deceased residing

with the widow after his death, a very different question would

be presented. The award would be for her sole use in such case,

and might be treated as a personal right, which she could if she

chose relinquish. But it is otherwise where there are children

of the decedent constituting the family, the award is as much

for their benefit as for hers, and she has no power to release it

by an ante-nuptial agreement or otherwise. The policy of the

law is, to provide a home for the family, that the domestic circle

might remain unbroken during the period for which provision

is made for them, notwithstanding the death of the husband.

To effectuate that purpose it is necessary that the widow should

share in the benefits of the award. For the reasons indicated,

the judgment of the circuit court will be reversed and the cause

remanded, with directions to affirm the judgment of the county

court, granting the prayer of the petition.

DECREE REVERSED.

WALKER, C. J., dissents. -

Hathaway v. Hathaway's estate, 46 in some respects similar to the princi

Vermont, not yet reported, was a case pal case. The plaintiff, Mrs. Hath
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away, was the second wife of the in

testate, who died without issue of their

marriage. An ante-nuptial agree

ment was entered into between them,

whereby a pecuniary provision was

made for her in lieu of dower, and

whereby she covenanted to claim no

share in his estate, otherwise than ac

cording to the provision of said agree

ment. The plaintiff did not elect to

-waive the provision made for her by

said agreement, but induced by the

fraud and artifice of the only son and

sole heir of the intestate, acce ted and
receivedcthe same in full of al claim

against said estate, and retained the

same without offering to restore it to

the estate.

On this state of facts, it was held

that the plaintiff was thereby barred

of dower and homestead. It was also

held, that without waiver of said pro

vision, and notice of it in writing, the

probate court had no power to decree

plaintiif homestead and dower, al

though the said provision was wholly

inadequate for her support. The pro

bate court, on the plaintiff's applica

tion, caused homestead and dower to

be set out to her, from which proceed

ing the appeal was taken. It was held

that, although such proceeding might

be considered as equivalent to a deci

sion, that said provision was not sufli

cient for her support, and to an exten

sion of the time for maldng election.

Yet that it could not su ply the indis

pensable requisite of e ection, waiver

and notice thereof in writing, to the

probate court, acts to be done by the

plaintifi‘.

~
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Owing

so fre uent, and believin t

the ju

to the fact that applications for divorce have become

at decrees are too easily obtained,

ge of the fourteent circuit, of the State of Illinois, has

determined to adopt the following practice:

The court will personally hear all applications for divorce,

and a day will be set for the hearing of such cases, due notice

of which will be- given to the bar.

In each case where there is no counsel appearing for defend

ant, the court will appoint some attorney to act as “amicus

curate,” whose duty it will be to examine carefully papers and

witnesses, and prevent decrees unless sufficient cause is shown.

We think this will be but simple justice to all concerned,

and especially just to the court, the defendant and the public.

It is to be regretted that the impressive injunction, “whom

God hath joined together, let no man

quently and wrongfully violated.

put asunder,” is fre

Courts should be no star chambers, where “divorces can be

procured with secrecy and dispatch.”

Heretofore it has been an eas matter where there is no op

osition, to procure witnesses an prove up a case; and judges

ave not time to fully investigate each particular case; hence

the rule for appointing of an “amicus 0/umhe” in divorce cases,

where there is no counsel for defendant, will be followed in the

fourteenth circuit. H. G. R.
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Supreme Court of Pennsylvania.

GILMORE et al. v. REED.

The running of the statute of limitations against a claim which defendant in

terposes as a set-off, is not stopped by the commencement of the suit. It

is not stopped until the set-off is pleaded.

Error to the court of common pleas of Clarion county.

Opinion of the court by MERCER, J., delivered Jan. 4th, 1875.

This case presents the question whether the commencement

of a suit stops the running of the statute of limitations against

a claim which the defendant interposes as a set-off, or whether

it is not stopped until the set-off is pleaded.

The first section of the act of 1705, Pur. Dig. 487, pl. 1,

makes it lawful for a defendant to give in evidence “any bond,

bill, receipt, account or bargain,” which he held against the

plaintiff at the commencement of the suit. He is thus permit

ted, but not required, to introduce his set-off in a suit brought

in a court of record. An omission to do so is no bar to his claim

in any other action. Even if it be pleaded, yet it is in the na

ture of a cross action, and the defendant may withdraw it from

the consideration of the jury. Muirhead v. Kirkpatrick, 5

Watts & Serg., 506; Idem, 2 Barr, 425. Nor does the pendency

of a suit brought for its recovery, prevent its being set-off in

another action. Filbert v. Hawk, 8 Watts, 443; Stroh. v. Ulrich,

1 Watts & Serg., 57.

By pleading a set-off, a defendant can not prevent the plain

tiff from suffering a non-suit, even after issue joined in the plea.

McCredy v. Fey, 7 Watts, 496.

The statute of limitation does not per se apply the demand

of one party to that of the other, so as to produce either pay

ment, satisfaction or extinguishment of either. Hinkley v. Wal

ters, 8 Watts, 260; Idem, 9 Watts, 179.

If the defendant plead set-off, the plaintiff may reply the

statute of limitations to such demand. Idem, 8 Watts, 264. In

the case now under consideration, the defendant in error did so

reply. If the defendant goes to trial without demanding a re

plication to his plea of set-off, the defense to the set-off is unre
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stricted, and the plaintiff may avail himself of the statute of lim

itations, or any other defense. Uoulter v. Repplier, 3 Har. 208.

It is optional with a defendant to interpose his set-off. If
he does so, it is in the nature of a crossnaction. If he com

mences a separate action for the recovery of his claim, the run.

ning of the statute will stop at that time. If, on the other hand,

he elects to use his claim as a set-off, we think the time when he

so elects by his plea, or by notice to the plaintiff, is logically and

justly the time when the running of the statute of limitations

is stopped.

If a defendant having a claim against a plaintiff, neglects to_

bring an action for it, as he may, and thereby suffers it to be

barred by the statute of limitations, his loss is caused by his

own folly or negligence.

It follows then that the learned judge correctly held the

items pleaded as a set-off by the plaintiffs in error, whichwere

due more than six years before he entered his plea of set-off,

were barred by the statute.

It would seem that the doctrine an

nounced in the principal case, applies

also to plaintiffs, in case of amend

ment of the declaration by adding new

counts, and setting up new causes of

action. In one of the cases of the IIli

nois Central R. R. Co. v. O. P. Cobb,

. Christy ti" Co., supreme court of Illi

nois, June term, 1872, was an action

for non-shipment of a large amount of

grain. In the original declaration va

rlous shipments were set out. After

wards, the plaintiffs, by leave of the

court, filed two amended declarations,

setting up shipments of corn by differ

ent persons, from different places, and

at different times, from those described

in the original declaration. Defend

ant pleaded the statute of limitations

to these additional counts, to the effect

that the cause of action did not accrue

within five years before they were filed,

or before leave was given to file them,

Junomnm" AFFIRMED.

with an averment that they set up new

causes of action. The court sustained

a. demurrer to this plea.

The supreme court, in passing upon

this question, say: “ We are of opin

ion the plea was good. The new counts

set up entirely new causes of action.

Counsel for appellees cite various au

thorities for the purpose of showing

that courts should be liberal in allow

ing amendments for the purpose of

avoiding the running of the statute.

These authorities, however, are cases

where the amendment was for the pur

pose of restating the cause of action in

the pending suit, and not for the pur

pose of introducing a wholly new and

different cause of action. The rule

contended for by appellees would sub

stantially break down the protection

intended to be given by the statute.

If A has two notes against B, one of

which is barred by the statute and the
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other not, he could not enforce pay

ment of the first note by joining it in

a suit upon the second. If, however,

he commences suit on the second be

fore the statute has run against either, '

and afterwards, the statute having run

in the meantime against the first note,

seeks to recover upon it by adding a

new count to his declaration in the

pending suit, it is claimed he may do

so. Why should this be permitted any

more than to write in the first instance,

a note barred, with one not barred?

The two cases are the same in princi

ple. When a new count is added a

the outlawed note, and it has not been

included in the pending suit. How,

then, can its pa-yment be enforced by

adding a new count in the pending

suit? How can a note which the law

pronounces dead, be vitalized by

amending the declaration in a suit

brought upon another cause of action?

This seems plain upon principle, but

we cite the following authorities: King

v. Avery, 37 Ala., N. S., 173; Holmes

v. Trout xi‘ Moreland, 1 McLean 1,

afiinned in 7 Pet., 171; Woodward v.

Wa-re, 37 Me., 564; Skowhegan Bank

v. Cutler, 49 ib., 315.

distinct suit could not be brought on

 

Court of Appeals of Kentu-cky.

COMMONWEALTH o. WILSON.

The court will not proceed to try an appeal from a criminal court, when the ap

pellant is not in the power of the court. _

The defendant, Wilsoii, was convicted of murder in the

Boyle circuit court, and sentenced to the penitentiary for life.

An application by counsel, to the appellate court, for an appeal

was granted. The prisoner having escaped, the Attorney-Gen

eral entered a motion to dismiss the appeal, on the ground that

the appellant was not in custody, to abide such judgment as

might be rendered, and had no right to prosecute the appeal.

The court decided: “ It seems to this court clear, both upon

principle and authority, that the motion ought to be sustained.

If the court proceeds to try this appeal, the appellant can not be

compelled to submit to its decision should it be against him, and

he ought not, therefore, be allowed to reap the benefit of a deci

sion in his favor. In the case of the State v. Ripon, Second

Bay, 99, it was held by the supreme court of South Carolina,

that whenever corporal punishment was either probable or cer

_ tain, the defendant should be in the power of the court before

they proceed to hear a motion for a new trial. The motion is

sustained and the appeal dismissed.”
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TWELVE JURORS IN THE BOX.

Our statute, Hurd’s Stat.,§ 21, p. 634, provides, that “upon

impaneling of any jury in any civil cause now pending, or to be

hereafter commenced in any court in this State, it shall be the

duty of the court upon request of either party to the suit, or

upon its own motion, to order its full number of twelve jurors

into the jury box, before eitherparty shall be required to ex

amine any of the said jurors touching their qualifications to try

any .such causes. Propided, that the jury shall be passed upon

and accepted in panels of four, by the parties commencing with

the plaintiff.” With 11s, and as used in this connection, the word

impaneled means the final formation by the court of the jury

It is the act that precedes the swearing of the jury, and which

ascertains who are to be sworn. By section 23 of the act above

cited, it is provided, that “the provisions of this act shall apply

to proceedings in both civil and criminal cases.” Under a simi

lar statute in Wisconsin, the supreme court of that State, in the

case of Larub v. State, decided in 1874 and unreported, held

that, in the irnpaneling of a jury for the trial of a criminal

prosecution, twelve jurors must be called in the cause, before

the accused can be put to his challenges, and the full number of

twelve unchallenged and unsworu jurors must be maintained in

the box until the parties have exhausted their challenges, or ac

ceptthe jury. Then, and not before, the jury should be sworn

in the cause. In this case each juror was called singly, singly

questioned for ground of challenge for principal cause, and for

favor, and none such appearing, was singly submitted to the: .

parties for peremptory challenge before another was called, and

if not challenged was at once sworn in the cause, and so on until

the jury was full. This mode of impaneling the jury was held

erroneous, for which a judgment against the accused was re

versed. The parties under the statute are entitled to twelve un

sworn and unchallenged jurors in the box until the panel is ac

cepted. In Spencer v. DeFranoe, 3 Green, (Iowa,) 217, the

court say: “However, after a party has once accepted a jury and.

there is no separation of the jury or intermission of the court,.

___n
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between such acceptance and the time the jury are called upon

to take the oath, the party then objecting should advance some

substantial reason why he did not at the usual time avail himself

of his peremptory challenge.

“If the party has been taken by surprise, by hastily accept

ing the jury, and if, upon further reflection, he becomes satisfied

that there is a partial or prejudiced mind in the box, or if, with

unusual haste he has been forced to accept the jury without hav

ing had proper time for reflection or consultation in furtherance

of justice, we think the court should permit the party to exer

cise his peremptory challenge. Of course good care should be

taken that the party in raising the objection after having signi

fied his willingness to take the jury is actuated by pure motives,

and not by a mere disposition to disturb the panel, and delay the

trial of the cause.

“But if the jury become separated after they are impaneled

and accepted, and thrown into positions where they are‘ liable to

become impressed by designing men, we think counsel have a

right to an unrestrained exercise of their challenge, up to the

very moment that the jury are required to take the oath.”

The general court of Virginia, in Hendricks’ case, 5 Leigh.,

707, state the right still stronger, holding “that the right of the

prisoner to challenge any juror peremptorily is absolute at any

time before the jury is sworn, and that no circumstances can

bring that right within the discretion or control of the court, so

long as it is confined to the number of peremptory challenges

allowed by law.” See also, Mcfiladden v. Comm, 23 Penn. St.,

p. .12, where it is held that a challenge may be made on the part

of the commonwealth at any time before the oath is tendered to

the juror; and the mere passing of the juror by the district at

torney, over to the party charged, or his counsel, is no waiver of

the right of challenge on the part of the commonwealth. An

examination of the above authorities lead us to the conclusion,

that twelve men must be kept in the box unchallenged and un

sworn until the panel is accepted, and that the acceptance of the

panel by fours, under our statute does not absolutely preclude

the party from his right of peremptory challenge, until the full

panel shall have been accepted and sworn in the cause.
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Supreme Court ofPennsylvania. ... . . .

McLAUGHLIN v. CITY OF CORRY.

A municipal corporation is responsible for the damage resulting to a foot pas

senger, from an accident to him, caused by the dangerous accumulation

upon the sidewalk of a street, of ice and snow.

Error to common pleas of Erie county. -

Opinion of the court by GoRDON, J., delivered Jan. 4th, 1875.

That a municipal corporation, such as a city, borough, town

ship, or county, is liable for damages arising from the neglect of

its officers in not keeping the streets, roads and bridges, over

which it has jurisdiction, in proper repair, is established by

many authorities; among others, Dean v. New Milford Tp., 5

W. & S., 545; Pittsburgh v. Grier, 10 Har. 54; Allentown v.

Kramer, 23 P. F. S. 406; Humphreys v. Armstrong County, 6

P. F. S., 204.

These cases proceed upon the principle that the various mu

nicipalities have full and complete control of and power over the

roads, streets and bridges within their several precincts, and that

they are charged with the duty of their proper construction and

repair. In the case in hand, the plaintiff charges, that through

the default of the officers of the city of Corry, the ice and snow

had been permitted to accumulate upon the sidewalk in question,

in such a manner as to be dangerous to foot passengers, and that

by reason thereof he fell and received the injuries of which he

complains. Whether this were so or not, was a question for the

jury, and as such the court should have submitted it to them.

If the city authorities were negligent in allowing a danger

ous obstruction to exist in the public highway, which they could

have removed, and the plaintiff was injured thereby, without

any fault of his own, the city was undoubtedly liable for the

damages which he suffered.

It is argued, however, that, as the obstruction complained

of was the result of natural causes, over which man has no con

trol, therefore the defendant is not liable. This would be true

if the effects produced by these causes were beyond human rem

edy; but ordinarily such is not the case. Roads are constantly
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being worn by the never-ceasing action of the elements; but no

one imagines that this is an excuse for a neglect to repair them.

A sudden flood may render a public bridge or highway impas

sable, but surely that is no reason for allowing it to remain so

forever. A municipality can not prevent the general slipperi

ness of its streets, caused by the snow and ice during the winter;

but it can prevent such accumulations thereof, in the shape of

ridges and hills, as render the passage dangerous. It is no more

difficult to remove or level such obstructions than it is those oc

casioned by the water and earth during the summer. The cases

of Collins v. Council Bluffs, 32 Iowa, 324; The City of Provi

dence v. Clapp, 17 Howard, 161; Luther v. Worcester, 97 Mass, 269,

all hold that municipal corporations are liable for damages occa

sioned by accumulations of snow and ice. The plaintiff’s sec

ond, sixth and seventh points should have been affirmed. If the

obstruction was one of such long duration as to be generally ob

servable, the city would be charged with constructive notice

thereof. So the true measure of damages, in addition to that

indicated in the seventh point, would be the plaintiff’s actual

permanent loss of earning power, occasioned by the accident.

What he gets from his present employers by way of wages, can

not go in mitigation of damages, any more than would the do

nations of friends and neighbors; but what he earns from any

source may, with other things, be considered as going to prove

what his earning powers actually are.

The third point embraces a question of fact for the jury, and

was, therefore, properly refused.

The judgment is reversed, and a venire facias de novo

awarded.—Legal Gazette. -

—-----------

STOKES et al. v. THE PEOPLE, 63 Ill., 489.

In this case it was held, upon the authority of Wheeler v. The People, 39 Ill.,

430, that on a sci, fa, upon a joint and several recognizance, where service is had

on one or more of the cognizers, and a simple return of nihil as to the rest, ex

ecution may be awarded against those served with process. But that an execu

tion could not be awarded against the parties not served, until the return of two

nihils. Evidently the attention of the court was not called to the statute laws

of 1869, page 113, $9. See also, Hurd's Stat. page 397, § 10.
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Supreme Court of Illinois.

"ILLINOIS CENTRAL RAILROAD Co. v. COBB, BLAISDELL & Co.

APPEAL FROM ALEXANDER.

_LIABlLITY OF COMMON CARRIERS'—EVIDENCE—MEASURE OF DAMAGES'—IN'

TEREST-TNSTRUCTIONS-"DEGREE OF PROOF‘ REQUIRED.

1. This was an action of assumpsit brought by appellees against appellant

for unreasonable delay in the transportation of corn and oats shipped at various

stations on the line of appellants road, in the spring of 1865, consigned to Cairo.

Held‘ that if appellant failed to transport the grain to its point of destination

'within a reasonable time, and the price of the grain declined in the market at

Cairo, the point to which it was consigned, then a-ppellees would be entitled to

recover the difference between the market price at Cairo, when it should have

arrived and the time it actually arrived; or if, in consequence of the delay there

ceased to be a market for the grain at Cairo, then it would have been the privi

lege and right of appellees without reasonable delay to ship the grain to some

point where it could have been sold for the most advantageous price, disposed

of it to the best advantage and held the appellant for the loss. -

2. The price for which appellees sold oats at that time in Cairo, held com

petent as showing the market price of oats in Cairo at that time.

3. For the purpose of establishing the market price of corn, appellees in

troduced in evidence a correspondence between them and Bacon & Co. Held,

that the testimony was incompetent.

4. The recovery of interest depends entirely upon the statute and unless

authorized by the statute it cannot be recovered.

, 5. The measure of damages was the difference between the market price

at Cairo when the grain should have arrived, and the market price when it did

arrive; and, if there was no market for it in Cairo, appellees were bound to find

a speedy market and dispose of it on the most advantageous terms, and the dif

ference between the market price when it should have anived, and the price

thus received, would be the measure of damages. '

6. In a case like this, it is not enough for the appellees to show they re

ceived a specified sum for the grain and then stop, but the burden of proof is

on them, to clearly prove the disposition made of the grain, the price received

and the expenses, &c.

7. The effect of shipping receipt, showing that the grain was shipped in

apparent good order. ‘

Opinion filed Feb. 8th, 1875.

_ Green 0?: Gilbert, and Williams, Burr cé Uapen, for ap

pellant.

W. J. Allen and D. T. Linegar, for appellees.
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The opinion of the court was delivered by

CRAIG, J.—This was an action of assumpsit, brought by ap

pellees against appellant, to recover damages for unreasonable

delay in the transportation of corn and oats shipped at various

stations on appellants road in the spring of 1865, consigned to

Cairo.

A trial of the cause was had before a jury which resulted

in a verdict against appellant for $43,560.25. A motion for a

new trial was entered, which the courtoverruled and rendered

judgment upon the verdict.

The appellant brings the record here by appeal, and assigns

various errors for a reversal of the judgment, which, so far as

may be material to a correct decision of the points, material in

the case, will be considered. '

The question raised by appellant, in regard to impaneling

the jury, it is not necessary to consider, as the judgment will

have to be reversed upon points arising upon the merits of the

case, and upon another trial there will probably be no difliculty

in the parties selecting a jury according to the plain provisions

of the statute which will be acceptable to each.

Appellees upon the trial, introduced evidence tending to

prove that the corn and oats involved in this action, after they

had been delivered to the railroad company for shipment, should

have arrived at Cairo, by the 10th day of April, 1865, if no un

reasonable delay had occurred in the transportation. '

The evidence shows the grain did not arrive at that time,

but on the contrary, the first car arrived on the 17th day of

April, and from that time the grain continued to arrive until the

20th day of May.

It is clear, that if appellant failed to transport the grain to

its point of destination within ‘a reasonable time, and the price

of the grain declined in the market at Cairo, the point to which

it was consigned, then appellees would be entitled to recover the

difference between the market price at Cairo, when it should

have arrived and the time it actually arrived; or if, in conse

quence of the delay, there ceased to be a market for the grain

at Cairo, then it would have been the privilege and right of ap

pellees without unreasonable delay, to ship the grain to some
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point where it could have been sold for the most advantageous

price, disposed of it to the best advantage, and hold the appel

lant for the loss. '

It follows then, that one of the vital facts in the case for

the jury to determine, was the market price of the grain at Cairo,

when in due course of transportation it should have arrived, and

the market value at the time it actually arrived.

Upon this point in the case, the plaintiff introduced evi

dence tending to prove the market price of oats to the 10th day

of April, was from ninety to ninety-five cents per bushel; they

then introduced evidence tending to show that they realized less

than thirty-five cents per bushel for the oats after its arrival.

For the purpose of rebutting the prime faoie case made by

appellees, appellant offered to prove that on the 9th day of May,

1865, a day upon which the grain was arriving, appellees sold

between five and six car loads of oats at seventy-five cents per

bushel. This evidence was objected to and the court would not

permit it to go to the jury.

There can be no doubt but in this ruling of the court there

was error, and that too upon a point very material in the case.

If appellees sold oats in Cairo at that time for seventy-five

cents per bushel, that was a fact proper for the consideration of

the jury, tending to establish the market of the grain at that

date, and we are unable to conjecture upon what principle, ap

pellant was denied the right to establish the market value of

oats at that time.

The fact that appellees had proven they realized only thirty

five cents per bushel for the oats, renders the error of the court

still more apparent, and clearly establishes the necessity for the

admission of the rejected evidence.

For the purpose of establishing the market price of corn,

appellees introduced in evidence a correspondence between them

selves and a firm of Bacon & Go.

The defendant was in no manner whatever connected with

these letters, and we are aware of no rule of law under which

they were admissible.
Had appellees desired the evidence of Bacon & Co. upon T

this branch of the case, they should have called them as wit
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nesses, when their testimony could have been subjected to a

cross-examination. Neither the letters of Bacon & Co., or those

of appellees, written to them were competent evidence to go to

the -jury, and it was error for the court to permit them to be

read as evidence.

The next question presented arises upon the 23d instruction.

given for appellees, which is as follows: “The court instructs

the jury, that in this case they may allow interest if they be

lieve from the evidence that the circumstances of the case are

such as amounts to a conversion of the property by the defend

ant, or that there was fraud on the part of the defendant or its

agents, or that there was a gross neglect of duty by the defend

ant, as to whether interest should be allowed or not. You are

to be governed by all the facts and circumstances in evidence

before you touching the character, degree and extent of defend
ant’s neglect or breach of contract or duty.” I

Under this instruction it is evident from the amount of the

verdict the jury allowed interest.

At the common law interest was not allowed in any case,

its recovery depends entirely upon our statute, and unless a11

thorized by the statute it cannot be recovered. City of Pelci/n
v. Reynolds, 31 Ill., 530." I

While our statute has received a liberal construction, yet

we are aware of no case similar to the one under consideration,

in which interest has been allowed.

In Bradley v. Celselman, 22 Ill., 494, the recovery of in

terest was sustained, the action was however trespass, where

property had been wrongfully taken and sold and converted into

money.

In case of C. <fi N. W. R. W. Co. v. Ames, 40 Ill., 249, inter

est had been recovered and the judgment was sustained. The

facts in that case however would have authorized an action of

trover for a wrongful conversion of the property.

The same may also be said of the case of Northern Trans.

Co. v. Sellick, 52 Ill., 249, where a recovery of interest was sus

tained.

In C. <2 JV. W. R. W. Co. v. Schultz, 55 Ill., 421, the recov

ery of interest was sustained on the-authority of Bradley v. Cei-.
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sclman, supra, the action having been trespass to personal prop

erty. These are the authorities in our own State, cited and relied

upon by appellees, to justify the recovery of interest in this case,

but they do not sustain the position assumed. The doctrine es

tablished by these authorities is, where property has been wrong

fully taken or converted into money, and an action of trespass

or trover may be maintained, interest may properly be recovered,

and this is based upon the statute which authorizes interest,

when there has been an unreasonable and vexatious delay of

' payment.

There can be no difference between the delay of payment of

a moneyed demand, and one where property has been wrongfully

taken, or taken and converted into money or its equivalent, the

two rest upon the same principle.

But in this case there is no pretense of a trespass or con

version of property, or of any fraud practiced.

The action is based solely on the alleged fact that appellant

failed to ship and deliver grain withinva reasonable time, and

that the grain was damaged in transita.

If interest could be recovered upon the facts disclosed by

this record, we can scarcely conceive of any action brought to

recover damages in which it might not be allowed.

The instruction was not authorized by the facts in the case,

and should not have been given. '

It is insisted by appellant, that the court erred in giving

appellees second instruction, which was as follows: “If you be

lieve from the evidence, that plaintifis are entitled to recover

upon the counts in their declaration upon corn and oats, then

the measure of damages in relation thereto is the difference be

tween what they were actually able to realize for said grain, and

what they would have realized for the same had it arrived at its

destination without unreasonable delay, and this amount you

are to determine from the evidence.”

This instruction does not correctly state the law. Appellees

upon the arrival of the grain, if there was then no market for it

in Cairo, were bound to find a speedy market and dispose of it

on the most advantageous terms. Yet under this instruction,

they could hold the grain in store at a heavy expense until the
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entire value of it would be consumed by storage, and then re

cover the full market price of the appellant at the time it should

have arrived. Such would not be just, and we cannot give it

our sanction. -

It is but equitable to require appellees to prove clearly the

disposition made of the corn and oats after its arrival. If it

was stored, they should show how long and at what expense. If

sold, the price the grain brought should be given and the ex

pense of sale. - - - . .

It is not enough for them to show they realized a specified

sum for the grain and there stop.

It is also insisted by appellant, that the court erred in giv

ing appellees nineteenth instruction, which read as follows: “If

the jury believe from the evidence that the defendant received

the corn and oats claimed to be in a damaged condition when it

arrived, and gave bills of lading, acknowledging the receipt of

such grain in apparent good order, then such bills of lading are

prima facie evidence that the grain mentioned in such bills of

lading, was at the time it was shipped, in good order and con

dition, and is binding on the defendant unless rebutted, and to

overcome such prima facie evidence it is incumbent on the de

fendant to introduce such evidence as will show to the satisfac

tion of the jury that such grain was not in fact in good order

and condition.” - -

The exception taken to this instruction we do not regard as

tenable. -

When a common carrier receives goods for shipment, and

gives the consignor a bill of lading, in which the goods are de

scribed to be in apparent good order, we see no reason why the

bill of lading should not be held prima facie evidence that the

goods were in good condition.

This was held to be the law in Bissell v. Price, 16 Ill., 408,

and the same doctrine was re-affirmed in case of Great Western

Railroad Co. v. McDonald, 18 Ill., 172.

For the errors indicated, the judgment will be reversed and

the cause remanded.

REVERSED AND REMANDED.



5g0 THE POWER or comrrs.

THE POWER OF COURTS TO LIMIT ARGUMENTS IN CRIMINAL

CASES—THE POWER DISCRETIONARY IN THE COURTS.

 

Section nine of article two of the constitution of Illinois,

provides that, “ In all criminal prosecutions the accused shall

have the right to appear and defend in person and by counsel.”

A similar provision will be found in most if not all of the State

constitutions; and the question is, can the circuit courts li,mit

the time in which a defendant’s counsel shall address a jury in

a criminal case. The right to be heard, exists, and under the

provision of the constitution above cited, can not be taken away.

In W0rd’s case, 3 Leigh., 743, it was held, that upon the trial of

a question of fact in a criminal case, the accused has a right to

be heard by counsel before the jury, and the court has no right

to prevent him from being so heard, however simple, clcar,,un

impeached and conclusive the evidence in its opinion may be,

but that the court has a superintending control over the course

of the argument, to prevent the abuse of that or any other right

of counsel under this discretionary power. The courts ‘must

take care not to abuse these rights on the one side nor on the

other. There are cases in which the time necessary to a proper

and fair elucidation of the matters involved in the prosecution

must be greater than in others. The courts must not arbitrarily

cut down the time in all cases to a certain limit. They must ex

ercise proper discretion in such matters, granting longer or

shorter time as the intricate mass of matter, nature of 0ffens( ,

and the means or circumstances on which the defense may seem

to require. The supreme court of Missouri, in discussing this

question in the case of State v. Page, 21 Mo., 259, say: “This

matter of limiting the time to be occupied in the prosecution of

causes before courts of justice, is of very ancient origin. It is

found among the Greeks, and was carried thence to Rome. The

Greeks had their instruments by which they measured time, in

the halls of judicature. The clepsydra was used: it was an in

strument by which they measured time, by the means of the

flowing of water through it; and so frequent and common was

the practice of limiting the time to the speakers by water flow
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ing through these instruments, that the word water was used

metaphorically for time. When a speaker was allowed to speak

so long, they said he was allowed so much water. The Greeks

had an officer in their courts of justice whose duty it was to

watch this measuring of time, and when a certain amount was

allotted to a speaker, if there were any documents to be read

during his speech, the time the reading of such documents con

sumed, was not to be estimated as any part of what had been

allotted to him, therefore this officer whose station was near the

clepsydra, stopped the water while the documents were being

read. The orator did not waste his water in reading docu

mentS.

“Pliney tells us that he was allowed ten large amphora of

water once, and so important was the cause in which he was en

gaged, that the judges added four more to the amount. He

says he spoke five hours. He tells us likewise, that he himself

used to allow the accused as much water as he wanted.

“The tribune of the people, Titus Libienus, only allowed

half an hour to Cicero, to speak in defense of Caius Rabirius,

when he was prosecuted for murder. This too on an appeal

from the judgment of the duumviri to the people. The orator

complained of being cramped by the narrow space of time;

“for, though it would be nearly enough to make the defence for

his client, it would not be enough for preferring the complaints

he had a right to bring forward.” “I have spoken the time al

lowed me,’ he said when about to conclude, and in no part of

the monument erected by his genius to its own immortality will

you find a more polished or more brilliant gem than this half

hour’s work.” -

It would appear to be within the discretion of the court, at

the close of the evidence in a criminal case, to limit the time to

be occupied by the defendant’s counsel in addressing the jury,

and that unless such discretion be allowed, the courts of last

resort will not interfere with it. But it would seem to be mani

festly just in most cases, where a question of character or per

sonal liberty is at stake, to allow counsel the desired time, un

less such time should appear manifestly unreasonable; but in

the smaller cases where no principle is involved, courts may with



522 SUPREME COURT REPORTS.

great propriety limit the argument, as said by the supreme

court of Mo., in State v. Page, supra. ‘"' We conclude therefore,

that a quarter of an hour allowed * * * in a petty case of

cutting down timber on the school land, can not be considered

as an inhibition to be heard in defense of his client.”

~—i? _

SUPREME COURT ‘REPORTS.

 

A bill has been introduced in the State legislature, by Mr.

Winter, of McLean, for the more speedy and economical publi

cation of the Supreme Court Reports of this State.

Section first, provides for the appointment of a reporter by

the supreme court, and requires the reporter to file bond in the

sum of $10,000 for the performance of his duties;

Section second, prescribes the duties of the reporter, and

gives him the exclusive right to publish the reports; and re

quires all volumes to equal in binding, printing, style and size,

vol. 61 Ill. Reports.

Section third, limits the price of the reports to $3.50 per

volume, and requires that each volume be published and ready

for sale and delivery within six months from the time the su

preme judges deliver to said reporter the manuscript opinions

for the particular volume.

Section fourth, protects the reporter in his rights, and pro

vides against any violations of section third by the reporter.

Section fifth, provides for the removal of the reporter for

failure to comply with the provisions of this act.

. Sections six and seven, provide for the publication of the

reports by the State in case no person qualifies as reporter, and

makes it the duty of the Attorney-General and Secretary of State,

together with the State Treasurer and Auditor, to publish the

reports under the provisions of chap. 127 Rev. Stat., and to sell

said reports at $3.50 per volume.

To our mind, no satisfactory explanation can be given for

the dilatory publication of the reports; and the legislature

should provide. some way for their more speedy publication. '

4
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LIABILITY OF RAILWAY COMPANIES FOR DELAY. .

The county courts offer valuable facilities for enforcing punctuality on rail

way companies.‘ Several decisions have been given in actions brought by pas

sengers. and all. with one exception, have been adverse to the companies. In

the most recent case, the Great Western Railway Company, who were defend

ants, relied upon a notice prefixed to their time-tables, that they would not be

accountable for any loss, inconvenience, or injury arising from delay or deten

tion. unless upon proof that it arose “ in consequence of the willful misconduct

of the company's servants." The plaintiff took a first-class ticket from Read

ing to Henley by the train timed to arrive at Reading at 10.25 and to leave

Reading at 10.30. to arrive at Twyford at 10.40 and to leave '1‘wyford- at 10.45,

and arrive at Henley at 11 A. M. The train arrived at Reading punctually at

10.25, but did not leave Reading till 10.39. On arriving at Twyford the plain

tiff found that the train to Henley had just left, and there was no'other for an

hour. He took a fly and got to Henley in half an hour. The delay at Reading

was occasioned principally by the want of porters to put luggage into the train.

The train was a» very light o_ne. the plaintiff being the only first-class passenger.

The plaintiff, who is a solicitor and treasurer of the county court of Henley and

other places, sued the defendants for 6s. 6‘d., the expense of a fiy from Twyford

to Henley. The plaintiff admitted that he was cognizant of the notice already

quoted.

Upon these facts three questions arose: (1.) What was the contract between

the company and the plaintiff? (2.) Was that contract affected by the notice?

(3.) VVas the notice itself affected by “willful misconduc " of the company's

servants ?

The answer to the first question is easy. The contract between the compa

ny and the plaintiff was to convey the plaintiff to Henley in a reasonable time;

and the question of reasonable time is no longer left at large, but is fixed by the

company‘s time-table, subject to accidents which reasonable care could not pro

vide against. This contract arises on the purchase of a ticket, unless it be quali

fied by the notice; and thus comes the second question, to which the obvious

answer is, that the notice is ultra oires so far as it professes to attach to the

right of traveling on the company's own line the condition that the company

will not be responsible for any shortcoming of their servants not amounting to

willful misconduct. Thus far we have adopted the substance, and almost the

exact words-of the judgment given in the Reading county court, and the an

swers to the first two questions are enough to decide the case. Upon the third

question, whether there was “willful misconduct of the company's servants,"

the judge of the county court thought, “with some doubt," there was; and

here we incline to differ from him. But if he were wrong, his error would not

affect the soundness of his judgment on the main question. It was stated by

the plaintiff, and not denied by the defendants, that “the delay at Reading was

occasioned principally by the want of porters to put luggage into the train."

It appears to us an abuse of language to say that this delay “arose in conse
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quence of the willful misconduct of the company‘s servants," which are the

words of the notice. The porters at Reading are no more able than other peo

ple to do two things at one time. If there are not enough of porters to do the

work of the station, the fault must lie with the managers of the company or

with the company itself, but in neither case should we think the expression

“willful misconduct" applicable. Upon this point we are not without authori

ty, and it happens to be furnished by another case against the same company.

In this case.the plaintiff ‘s goods were placed in a truck to be attached to a train

passing the High Wycombe station late at night. The train brought some cat

tle to the station, and the defendants’ servants, in order to prevent the cattle

from being kept in their trucks till the next day. drove them into a yard, from

which they strayed upon the railway, and upset the train, thereby injuring the

plaintiff ‘s goods. The plaintiff had undertaken to relieve the defendants from

liability for damage unless it arose from “ willful misconduct" of their servants.

When this case came before the court of Q1ieen’s Bench, Mr. Justice Blackburn

said that there was admittedly no malice in what the servants did, and he agreed

that there might be many cases of willful misconduct without malice, but he

did not agree that culpable negligence was necessarily willful misconduct. The

cattle were driven into a yard which communicated with the line. This was not

the usual course of proceeding, but the object of doing so on this occasion was
to deliver the cattle to their consignees that night. Thiere might have been

some neglect by the company‘s servants, but “ I can not see," said the learned

judge, “how they can possibly be said to have been guilty of willful miscon

duct." There was nothing to show that what they willfully did—that is, drive

the cattle into the yard—was likely to cause injury to the plaintifi' ‘s goods, or

that they had knowledge of any danger to which they were exposing either the

cattle or the train by what they did. Mr. Justice Quain remarked on the difii

culty of defining the negligence which amounts to willful misconduct so as to

justifya conviction for manslaughter. "Something of the same kind, ” he said,

“is intended here; but without defining it exactly, it is suflicient that the facts

here show no culpable negligence at all, and negligence must be culpable to

constitute willful misconduct.“

An appeal is. we believe, intended from the judgment of the Reading

county court, and the company may rely on the case we have quoted to establish

that there was no “willful misconduct of their servants," causing the plaintifl‘

to be delayed in his arrival at Twyford. But they will thus only show that the

notice was not displaced by circumstances, supposing that notice -to be other

wise applicable to the plaintiff, and this will be their point of difiiculty. These

notices, to be valid, must be reasonable. The company has no power to impose

unreasonable conditions upon passengers, and ‘the judge of the county court has

held this condition to be unreasonable, and he is supported by authority in so

holding. In an action brought against the Great Eastern Railway Company for

delay in starting a train, the defense was that the company by notice aflixed to

their time-tables declared that “they would not hold themselves responsible for

delay, or any consequences arising therefrom.“ The plaintiff, a miller at Fram

lingham, held a season ticket, and was accustomed to travel to London by the

defendants’ railway to attend the Mark Lane corn market. He came one day
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to the station at the usual time; the carriages were ready, but the engine had

not steam up and could not go. Mr. Baron Martin, who tried the case, made

short work with the notice limiting liability. “ It is,” he said, “ mere nonsense

for the defendants to say, as in effect they say, ‘We will be guilty of any neg

ligence we think fit, and will not be responsible,’ ” It will be observed that in

that case the notice was general that the company would not be responsible for

delay, unless caused by the willful misconduct of their servants. It may be ar

gued, therefore, that the ruling of Mr. Baroxi Martin in the former case is not

an authority for the decision in the latter. There can, however, we think, be

little doubt that the notice given by the Great Western Company is invalid.

They say that they will only be responsible for willful misconduct, and, as there

may be culpable negligence, which is not willful misconduct they say in effect

that they will not be responsible for such culpable negligence, whereas it is clear

that they must be liable.

But it is a different question whether, under the circumstances of this par

ticular case, the defendants’ claim to be discharged from their ordinary duty of

keeping time would be reasonable, irrespective of any notice which they may

have given. It will of course be conceded that a literal and absolute perform

ance of the undertaking contained in their time-tables could not be exacted

from them. Their duty is, as stated by the judge of the Reading county court,

“ to use all reasonable means to convey passengers to their destinations in the

reasonable times which they have expressly fixed.“ The question, therefore, is,

whether they used “all reasonable means" in the present case. It may be al

allowed that the case is not o strong against the company as that which came

before Mr. Baron Martin. “ Here,“ said he, “ a train is advertised. the plain

tiff gets to the station, and finds the train there and the engine without steam

up-the horse in the stable unharnessed." It was stated in that case that an

hour and a half was needed to get steam up. In the present case the want of

porters at the Readingstation caused a delay of only nine minutes, which caused

the plaintiff to miss the train at Twyford. There have been judges on the bench

who have leaned strongly against extending the liability of railway companies

and it is not impossible that such a judge might view this case differently from

the judge of the county court. If the case came before a jury, they might

probably consider that unnecessary delay at Reading was combined with unne

cessary punctuality at Twyford. If the train must wait at'Reading because the

porters were engaged, it might be thought that the train could wait at Twyford

until the train from Reading had arrived. Assuming that the trains on the

branch line to Henley are under the control of the defendants, they surely ought

to have so managed as to protect the plaintiff from the consequences of delay

caused, as was admitted, by the imperfection of their own arrangements at

Reading. _ We think that the view which a jury would be likely to take_of the

case was fairly expressed by the judge of the county court when he said: “ It

is clear that the absence of porters at the Reading station, which reasonable

care might have prevented, occasioned the detention of the plaintiff at Twyford,

and as he was able to procure a conveyance by which he got to Henley half an

hour sooner than the railway company were prepared to convey him by the next

train, I think that he was justified in hiring it, and that he is entitled to recover

its cost against the defendants.“
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In another recent case a decision involving the same principle was given in

the Burnley county court against the Lancashire and Yorkshire Railway Com

pany. In that case the judge held that, although the company do not guaran

tee the arrival and departure of the trains at the times stated, and do not hold

themselves accountable for any injury which may arise from delay, and “make

such terms part of the contract with the passenger," yet they are bound to use

all ordinary means within their power to perform their contract; and if they

omit to use such means and show no sufficient reason for the omission, they fail

to perform the duty which the law imposes upon them of using reasonable care

and diligence in conveying the passenger to his destination according to their

contract with him. The plaintiff in that case took a ticket at Burnley for

Barnsley. The train by which he started ought to have reached Wakefield in

time for a train starting from that place for Barnsley. But the train from Burn

ley to Wakefield was accidentally delayed, and the train started from Wake

field for Barnsley before the plaintiff arrived at Wakefield. It appeared, how

, ever, that the plaintiff and other passengers from Burnley arrived at Wakefield

soon after the departure of the train for Barnsley, and if the station-master at

Wakefield had known that they were coming he would have detained the train

for them. An accident had occurred soon after leaving Burnley which rendered

it impossible for the passengers from Burnley to reach Wakefield at the usual

time. Afterward an arrangement was made for forwarding these passengers to

Wakefield, and if, when this arrangement was made, the station-master at

Wakefield had been informed of it, he would have detained the train starting

for Barnsley until the Burnley passengers arrived at Wakefield. The judge of

the county court held that the railway company were guilty of negligence in

not sending this information by telegraph to Wakefield. As a train for Barns

ley had left Wakefield before the plaintiff arrived there, he had to wait several

hours for the next train, and thus he arrived at Barnsley too late to do his busi

ness, and had to go there on another day, and incurred expense which he now

recovered against the railway company.

In one of the few reported cases of this kind that have been brought before

judges of the superior courts, the plaintiff proved only that it was Whitsun

Monday, and the train by which he traveled, being heavy, was late, and he

missed an appointment. The late Mr. Justice Crompton held that, without

some evidence of negligence the plaintiff could not recover against the company.

Among the recent cases in which judges of county courts have decided against

railway companies, the best known is that of Mr. Forsyth, M. P. This was a

stronger case of delay than that which has given occasion to these remarks, as

indeed the judge of the Reading county court, who decided both cases, ad

mitted.

It may not be amiss to observe the light which this dissension throws upon

the utility or necessity of that accumulation of reports of cases which is often

treated as a reproach to the English law. We have been trying to ascertain

what view judges are likely to take of complaints against railway companies

of delay in carrying passengers. There has been a growing disposition to en

tertain such complaints, and in order to measure this growth we collect as many

cases of this class as we can readily find, and compare their features. In order
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to do this we have recourse the various legal periodicals which report select.

cases from the county courts and rulings of judges of the superior courts sitting

at nisi prius. All this, be it observed, lies beyond the regular reports of cases

in the superior courts, of which the bulk is sufliciently alarming. The truth is

that the liability of railway companies in these cases is being established and

defined, and while this process is going on it is necessary to note every word

that falls from the judges‘ who are concerned in what is virtually law-making.

It seems, therefore, that not only law reports, but also legal periodicals are in

evitable, although cumbrous, parts of our legal system.—Saturday Review.

0
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THE 53d NEW HAMPSHIRE—Hon. Jorm M. SHIRLEY, Reporter.

 

The 53d volume of the New Hampshire Reports, will be out in a. very short

time. This volume will be one of the most important volumes of the New

Hampshire Reports. While it will contain only about forty cases, making a

volume of about 670 pages. the eases are of very great importance to the pro

fession. We select the following head-notes:

PARTNERSHIP .

1. An agreement by which a person is to have a share of the profits of a

business is competent evidence on the question of his liability as a partner in

that business; but sharing profits in any other sense than sharing them as a

principal, is not an absolute legal test of his liability. Eastman v. Clark, 376.

2. The question of his liability is the question whether he is a principal,

bound by a contract made by himself or his agent, acting by his authorlty, or

whether he is estopped to deny that he is a principal within the general doc

trine of estoppel. Ib.

SPIRITUOUS LIQUORS.

Under chapter 3, section 3, of the laws of 1870, trespass for an assault and

battery may be maintained against four persons who separately sold intoxicat

ing liquors to one B, in violation. of law, to recover damage occasioned by an

‘injury to the person of the plaintiff, done by B, while in a state of intoxication

by the liquor so furnished to him. Badge v. Hughes, 614

SUBSCRIPTION.

Where a subscription is made upon several distinct and separate condi

tions, these conditions must all be performed before the subscription can be

collected. Porter v. Raymond, 519.

TOWN.

The health officers of a town have no authority to make a town liable for

medicines and medical services furnished to inhabitants who are not paupers.

Mclntire v. Pembroke, 462.



Or
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BOOK NOTICE.

RECENT ENGLISH DIVORCE CASES.

In Grossi v. Grossi, 7 Moak, 350, the court refused to grant a decree of

judicial separation on the ground of the husband's cruelty in a case where the

wife had committed adultery, being of opinion that she did not require the pro

tection of the court. Whether the court can, in any case, grant a decree of

judicial separation on the ground of cruelty to a wife who has been guilty of

' adultery. Query. .

In Green v. Green, 7 Moak, 353, it is held, that a woman who has obtained

a decree of judicial separation by reason of her husbands adultery, may after

wards institute a suit to dissolve the marriage on the ground of her husband's

adultery committed subsequently to the decree for judicial separation, coupled

with his cruelty to her during co-habitation.

In H. v. P., (falsely called H's,) 7 Moak, 357, it was held, that in a suit of

nullity, it appeared from the husband's evidence that whenever he had attempt

ed to have intercourse with his wife the act had produced hysteria on her part,

' and that although he had co-habited with her for more than three years the

marriage had never been consummated. The wife refused to submit to inspec

tion. On the evidence of the husband, the judge ordinary made a decree nisi,

to annul the marriage under the provisions of the statute. 36 V-ict., c. 31.
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NOTES OF CASES.

 

MEASURE OF DAMAGES IN ACTIONS OF TORT, SUBJECT TO CRIMINAL JURIS

DICTION . '

In Taber v. Hutson, 5 Indiana, 322, it was held, that where a defendant is

sued in tort, which is also a subject of criminal jurisdiction, the rule that gives

damages not only to recompense the sufferer, but to punish the offender, is not

applicable. The damages for such a tort are compensatory. In Fay and Wife

v. Parker, 53 N. H., 342, this question was n‘1ost elaborately considered, and all

the authorities reviewed. The court holding, that in a civil action founded upon

a tort punishable by the criminal law, an amount of damages equal to the full

compensation of the plaintiif for the injury sustained by him, cannot be increased

by the addition of a fine for the punishment of the defendant.

-—————<-00->———

BOOK NOTICE.

Catalogue of Reliable Attorneys.

We have r ceived from the Hon. J . F. Frueaufi’, of Columbia, Lancaster

county, Pennsy ania, his Catalogue of Attorneys, containing the address of a.

lawyer or law firm in every county in the United States. ~The price of this Cata

logue is one dollar. We believe from our examination of this Catalogue that

great care and prudence-has been exercised in its preparation. We are person

ally acquainted with a large number of the attorneys in the West, whose names

appear in this Catalogue, and if the attorneys in the South and East, compare

favorably with the names of the western attorneys, Mr. Frueauff has performed

a work that will prove a great convenience to the profession.
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GARNISHMENT.

A, being indebted to B, in the sum of three hundred dol

lars, is sued in the county court, and judgment is obtained for

the above amount in favor of B. B orders an execution issued,

which is returned nulla bona, by the proper officer. B, then

makes affidavit, and files it with the clerk of the county court,

where the judgment was rendered, that defendant A, has no

property within the knowledge of B subject to execution; and

that affiant has just reason to believe that C is indebted to A,

or that he has effects or estate of A in his possession. C is sum

moned to answer as garnishee. C appears in answer to such

summons, and answers that he is indebted to A in the sum of

six hundred dollars. Query? Does the answer of C, that he is

indebted to the execution defendant in an amount exceeding the

jurisdiction of the county court, oust the court of its jurisdic

tion in the garnishee proceeding?

In the case of Stahl et al. v. Webster et al., 11 Ills., page

511, the supreme court fixed the rule of practice in relation to

the form of the judgment against a garnishee. The court say:

“The practice has been to enter the judgment against the garni

shee in favor of the attaching creditor, and yet there is manifest

impropriety in entering a judgment, as in this case, in favor of

the attaching creditor for a greater amount than he has recover
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ed against the defendant in the attachment. How such a result

is to be sometimes avoided, if the judgment against a garnishee

is to be in favor of the creditor, whose attachment has been

served upon him we do not well see. The proper practice would

therefore seem to be, to enter the judgment against the garni

shee in favor of the defendant in the attachment, for the benefit

of such attaching and judgment creditors as are entitled to share

in its proceeds. They would then have a right to control the

judgment, and the money, when collected from the garnishee,

would be liable to be distributed among the several creditors ac

cording to the directions received from the clerk. By entering

the judgment in favor of the defendant in the attachment, the

objections which have been suggested in giving practical effect

to the provisions of the twenty-sixth section are obviated. Nor

is any violence done to any other part of the attachment act by

rendering the judgment in this form. The statute declares that

it shall be lawful to enter up judgment and award execution

against a garnishee, but does not specify in whose favor the judg

ment shall be. There is a peculiar fitness in entering the judg

ment in favor of the party with whom the debt was contracted,

and to Whom it is due, and if the judgment exceeds what is due

the attaching and judgment creditors, the balance will be for

his benefit.”

Before this decision was made the practice had been to ren

der the judgment against the garnishee in favor of the attach

ing or judgment creditor. The supreme court changed this rule

in order to carry out the provisions of section twenty-six of the

attachment act then in force, which provided in substance that

where several attachments issued against the same person, re

turnable to the same term of court, or when judgment upon

ordinary process should be entered against a person at the same

term at which he was attached in another proceeding, that all

su/ch judgment and attaching creditors should share pro mm in

the proceeds of t-he property attached. The same provisions

will be found in section thirty-seven of our present attachment

act. Rev. Stat. 1874, page 158.

In the case under discussion, Webster & Co. were the at

tachment debtors, F. & A. Stahl, brought an attachment pro
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ceeding, and Strachen and Scott another. William and James

Moir, brought suit without attachment, to the same return term.

James Carter was the garnishee in both attachment proceedings,

who acknowledged an indebtedness of eighteen hundred and

thirty-six dollars and eighty-six cents, putting in the same an

swer in both cases. Judgment was rendered in both attachment

cases, and also in Moir's case, and Moir asked to share pro rata

with the attachment plaintiffs in the money in the hands of the

garnishee. F. & A. Stahl’s judgment against Webster & Co.

was for something over fourteen hundred dollars, and yet they

recovered judgment against the garnishee in their own name

under the old rule for more than eighteen hundred dollars. The

court say upon this point: “What authority, it may be asked,

had the court to enter a judgment against a garnishee in favor

of F. & A. Stahl, for a greater amount than they had recovered.

against the defendant in the attachment? It was done no doubt

so as to be able to collect from the garnishee the whole amount

he was owing, that it might be apportioned between the differ

ent attaching creditors.”

Here were two attaching and one judgment creditor, seeking

to share in this money under section twenty-six, and all entitled

to share in it, and yet one attaching creditor, with a claim much

less than the amount in the hands of the garnishee, had recov

ered judgment for the whole amount, which was four hundred

dollars more than his judgment against the debtor. It will be

further observed that the three judgments against Webster &

Co., and upon which it was sought to reach the money in Car

ter's hands, amounted to much more than the amount in his

hands, so that there was no surplus remaining after the distri

bution was made. Now, under these circumstances the court

sought to make a rule which would avoid the absurdity of ren

dering judgment in favor of a party for more than was due him,

and at the same time to so render the judgment as to hold the

whole sum in the hands of the garnishee, not for the benefit of

any one creditor, but for the benefit of all entitled to share in it.

As it was, F. & A. Stahl had control of the entire sum in the

hands of the garnishee, and by simply entering satisfaction of

their judgment, on payment of the amount of their demand, the
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surplus of about four hundred dollars would be released, and

they be paid in full. It would then fall into the hands of Stra

chan and Scott, who would upon a judgment of four thousand

dollars get four hundred, and Moirs with a judgment of eight

thousand would get nothing. To avoid this unequal distribu

tion section twenty-six was made, and to give effect to that sec

tion, the court required the judgment to be rendered for the

benefit of all who were entitled to share in the money in Car

ter’s hands, and that it should be in ‘the name of the party with

Whom the debt was contracted, or to whom the property belong

ed, and the court in changing the rule say: “All courts must

have power to give effect to the orders that they are required to

make and in giving a practical application to the provisions of

the twenty-sixth section of the act under consideration, the

_ courts must if necessary depart somewhat from the usual mode

of proceeding in order to give effect to the law.” - I have re

viewed this decision thus carefully in order to get at the causes

which influenced the supreme court to change the rule of prac

tice which had prevailed up to that time.

The next case on this subject is the case of Gillilavn v. iviwon,

for contribution. 26 Ills., 50. The facts were as follows: Dodd

sued Gillilan & Nixon in the McHenry circuit court, and ob

tained judgment for something over five hundred dollars against

Gillilan & Nixon. Execution was issued and a return of n-ulla

bona made thereon. ' One Lester was then summoned as garni

shee under the garnishment act, who was indebted to Nixon, and

judgment was rendered against Lester for the full amount of the

judgment against Nixon & Gillilan, in favor of Dodd, who was

the judgment creditor. Nixon then sued Gillilan for contribu

tion and obtained judgment. The supreme court in this case,

without any question having been raised upon the form of the

judgment in the garnishee proceeding, say: “As this proceeding

against Lester was by garnishee process, and the udgment in

formally entered up, it may be well to say here, in accordance

with an intimation of the court in the case of Stahl et all v. Web-_

ster et al., 11 Ills., 511, that the proper practice in such cases, is

to enter the judgment against the garnishee in favor of the de

fendant iu the attachment, as he is the real plaintiff, as against
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his own debtor. This judgment stands in favor of the debtor,

for the benefit of such of his attaching and judgment creditors

as may prove a right to share in its proceeds. Such creditors

would then have a right to control the judgment, and the money,

when collected from the garnishee, would be liable to be distri

buted among the several creditors. There is a peculiar fitness

in entering the judgment in favor of the party who owns the

debt, and to whom it is due, and if the judgment exceeds the

claim of the attaching and judgment creditors, the overplus

will be for his benefit.”

In the above case, there were no attaching creditors, and

only one judgment creditor. This was a proceeding under the

garnishment act upon a judgment, and the only judgment cred

itor was Dodd, who recovered the amount of his judgment and

no more. The court upon its own motion, criticise the form of

the judgment, and place a proceeding in garnishment, upon

judgment, upon the same footing as a garnishment in an attach

ment proceeding, so far as the application of this rule is con

cerned. And yet we may notice here, that the garnishment act

contains no such provision for equitable distribution of property

garnisheed, pro rata among several creditors seeking the same,

as was provided for in the attachment act, in section twenty-six.

That such a provision should be in the garnishment act is plain.

As the law now is, in a garnishee proceeding after judgment,

there could be no equitable distribution even if asked for; the

law needs amendment in this particular. -

Again in Farrell, garnashee v. Peason et al., 26 Ills., 463,

which was a proceeding in garnishment upon a judgment, the

court upon their own motion criticise the form of the judgment

and say: “The judgment should be entered in favor of the debtor

who is the creditor of the party garnisheed.”

In all three of the cases above referred to the judgment of

the court below is affirmed, notwithstanding the criticisms upon

the form of the judgment. -

The case of Rankin v. Simonds, 27 Ills., 350, was a gar

nishment in an attachment case, and the supreme court again

upon their own motion, criticise the form of the judgment, and

after quoting again from 11 Ills, 511, they say: “Whatever
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judgment is finally rendered against the garnishee. should be en

tered up in favor of Elliot, (judgment debtor,) to the use of Si

monds, (attaching creditor,) 01' so much of it as is sujicdent to

satisfy his judgment against Elliot, and the balance, any, to

the use of Elliot himself.”

Here it will be observed, the supreme court make a distinc

tion which they did not make before. They direct the judg

ment to be for the benefit of the creditor, for an amount sufli

cient to satisfy his debts, and the balance for the use 0f t/ze

judgment debtor himself. In the former cases, the language of

the court had been, that the surplus would be for his benefit, but

they had not directed the judgment to be so entered.

In Uariker v. Anderson, 27 Ill., 358, the following language

is made use of by the court:

“ We must be permitted again to direct the manner in which

proceedings should be carried on against a garnishee. A garni

- shee is in no proper sense a defendant in the suit of the plaintifi“,

and can not be called upon to defend against his claim, there is

no privity between them. The olgject and design of the garni

shee process, is to subject the debt he may owe the absent or

absconding debtor, or his property in the hands of the garnishee,

to the payment of the plaintiff’s debt. The garnishee then, is

the defendant to the suit the law institutes in favor of his cored

itor, the absent debtor, and he is the plaintiff in that suit.”

Circuit courts are again admonished to follow this rule in

53d Ills., 168.

Now, in the case stated at the beginning of this discussion,

if this rule is followed the judgment must be in favor of A for

six hundred dollars, three hundred dollars of which shall be for

the use of B, and the remainder for his own use. But this can

not be, for the amount is beyond the urisdiction of the county

court.

The judgment creditor can not institute his proceeding any

where else; for, by the first section of the garnishment act, the

proceeding must be instituted Where the original judgment was

rendered. R. S., 1874, p. 450, sec. 1. ' Again the judgment

creditor is not presumed to know the amount of the garnishee’s

indebtedness, to the j‘udgment debtor, or the value of property
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in his hands, and the law fixes the place where he shall have

these proceedings instituted; and shall it be said, that an answer

of indebtedness in an amount above the jurisdiction of the court

shall destroy the power of the party to reach the money or prop

erty in the hands of the garnishee? And yet, to carry out the

rule laid down by the supreme court, and insisted upon by them,

this result must follow. There is something wrong with this

statute, requiring proceedings to be instituted in the court where

the judgment was rendered, or there is something wrong with

this rule of practice. Which is it? -

I do not think that the garnishment act, or the attachment

act, ever contemplated a judgment in favor of the attachment

or judgment debtor for his own use in any amount; and the

rule should be modified so as to limit the judgment against the

garnishee to the amount of the funds or property in his hands,

if such amount does not exceed the debts due the judgment or

attaching creditors; but if the amount in the hands of the gar-.

nishee does exceed the amount of the debts due the judgment

or attaching creditors, the judgment shall not exceed the amount

of such debts. And, as to any money which the garnishee owes

the judgment debtor, over and above the amount necessary to

satisfy the debts of judgment and attaching creditors, it should

not be adjusted in this garnishee proceeding. “The law com

pels the debtor to institute suit for the benefit of his creditor

against the garnishee,” not for his own benefit. “The object and

design of the garnishee process, is to subject the debt he may

owe the absent or absconding debtor, or his property in the

hands of the garnishee to the payment of the plaintiff’s debt,”

not to collect his own debt. The remedy should not be extended

beyond its object and design.

“The garnishee is the defendant to the suit the law institutes

in favor of the judgment debtor” against him, not to collect his

own debt for his own benefit, but to collect enough to satisfy the

debt he owes his judgment creditor, and when that is accom

plished the whole design of the suit is accomplished, and it

should be carried no further. By section sixteen of the garnish

ment act the effect of the judgment is declared to be, only to

acquit the garnishee from all demands by the debtor, for so
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much as he is compelled to account for and pay over by force of

such judgment.” R. S., 1874, page 552, sec. 16. If the statute

intended this suit to be a complete adjustment between the

debtor and the garnishee, why not make it a complete bar to any

other suit for the whole debt?

Again, the garnishee is compelled to answer as to all debts

owing, whether due or not, and judgment may be had upon a

debt not due. This extraordinary remedy is given to enable the

. ‘ judgment creditor to save his debt, but can it be said that it ex

tends to the debtor, and enables him to get a judgment for his

own benefit, against the garnishee for a debt not due, and thus

acquire a lien upon the real property of the garnishee, before

the contract upon which the judgment is rendered has matured

into a cause of action?

Again, the judgment debtor, although in law, the plaintiff

in the garnishee proceeding is not required to be notified, and is

not actually present, and yet, under this rule, judgment is to be

entered for his benefit, when he is not present and has no actual

knowledge of the case which the law is carrying on in his name,

for the benefit of_his judgment creditor. _

It is true, that the garnishee is permitted in his answer, to

bring forward and deduct from the amount of his debt to the

judgment debtor, any set-off which he may have against him,

but this provision is made that the garnishee may 11ot be com

pelled to account for more than he really owes, and the record

must show the amount of set-off allowed him, so that the debtor

may inquire into it, should he be dissatisfied with - it; and sec

tion sixteen leaves the whole question open to future inquiry,

excepting as to the amount paid by the garnishee. These con

siderations certainly lead to the conclusion, that the answer of

the garnishee in the case first above given, does not oust the

court’s jurisdiction, but the judgment should be rendered in

favor of B, for the use of A, against C for three hundred dollars,

the amount of his debt, and the balance due to B from C, should

be left for future adjustment between them. How would this

rule work in the case of several creditors and an equitable dis

tribution, as in the leading case, in 11 Ills., 511? Take the case

already given. C has answered to an indebtedness of six hun
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dred dollars to B, and Bowes A three hundred. Suppose that D has

also garnisheed C, and Bowes him one hundred and fifty dollars,

and E has done the same thing with the same indebtedness from

B, and now they ask a distribution. Would the court render

judgment against C, for six hundred dollars in favor of B, for

the use of A, D and E. Not so, that would be beyond the ju

risdiction of the court. But the court would regard each as a

separate case against C, and render three separate judgments

against C for the use of A, D and E, for their separate amounts

ascertained to be due them. This would do no violence to any

part of the attachment or garnishment law, and would give effect

to the whole. There would be one judgment for B, for the use

of A, for three hundred dollars; another for B, for the use of D,

for one hundred and fifty dollars, and still a third for B, for the

use of E, for one hundred and fifty dollars. But as before stated,

the garnishment act does not at present provide for an equitable

pro rata distribution of money in the hands of a garnishee. It

would of course be done in the case above given, as there is

money sufficient to pay all the debts, but in case it was not suf

ficient, it is a serious question, whether such an equitable dis

tribution could be made as the law now is.

I would say in conclusion, that any rule of practice of long

standing, which has had the repeated sanction of the supreme

court is entitled to great respect; but rules of practice are only

adopted to the end that the law may be administered; and when

a rule is found to interfere with the administration of the law,

it should at once be modified or changed to avoid the difficulty.

And, as this is true in the case I present, I have ventured to

make these suggestions against the rule as it now is, and in favor

of its modification by the courts.

A. B. CAMPBELL.

CAUSES FOR CHALLENGE OF JUROR.

It is a good cause of challenge to a juror, that he is the ten

ant of one of the parties. Harrisburg Bank v. Forster, 8 Watt,

304. As to grounds of challenge of jurors at common law, see

Blackstone's Com., book 3, p. 363; and for statutory causes for

challenge, see Hurd's Stat. p. 633, § 14. -
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AMENDMENTS IN ELECTION CASES.

 

Enrron WESTERN Jnmsrz

The construction of our present statute concerning contest

ed elections, being involved in several election cases now pend

ing in the courts of this State, a discussion of some of the ques

tions involved in these suits may be of immediate and practical

importance, as well as of general interest to the legal profession

at large. The questions discussed in this article arose upon mo

tion made by contestant for leave to amend his petition, which

is, perhaps, one as well calculated as any that could be made to

draw out full consideration of the scope of the powers of our

courts in election cases.

In considering this subject of the right to amend, the first

point that suggests itself to the legal mind, relates to the pow

ers of the court. Does the court act underits general common

law, or chancery powers, or is it not, for the purposes of pro

ceedings of this character, created by the election statute a spe

cial tribunal? Can it exercise powers not expressly conferred

upon it in the act by which the jurisdiction is bestowed?

As a foundation of the argument on this point we will pre

mise that judicial power does not inhere in the person of the

court, but is derived from the law; and there are but three

sources from whence‘ such power can emanate, to-wit: the con

stitution, common law and statutes. These sources of power

we will consider in the order stated.

By sec. 12, art. 6, of the constitution, it is provided, that

“the circuit courts shall have original urisdiction of all cases

in law and in equity, and such appellate jurisdiction as is, or

may be provided by law.” Is a proceeding to contest an elec

tion, a “case in law, or_in equity,” Within the meaning of this

clause of the constitution? This point we regard as being set

tled by authority. The case of Moore v. 1l1'a/gjielol, 47 Ills., 170,

was a proceeding to contest an election, originally tried by three

justices of the peace under the old statute, appealed to the cir

cuit court and again tried, and a writ of error sued out to the

supreme court. The statute having made the decision of the
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circuit court, on appeal from the justices, final, a motion was

made in the supreme court to dismiss the writ of error. This

motion was resisted, on the ground that, the constitution of

1848 having conferred original urisdiction on the supreme court

in certain specified cases, and “appellate jurisdiction in all other

eases”, the statute making the decision of the circuit court final,

was unconstitutional. Per ewwlam, “ The proceeding to contest

an election under our statute is not a case within the meaning

of the section of the constitution cited. This is a mere statu

tory proceeding for re-canvassing the votes cast at an election, in

which the illegal votes may be rejected, and those which are

legal may be counted and the result ascertained, and the finding

of that result is not a judgment in the sense in which that term

is used in the law, giving the right to prosecute a writ of error,

nor is the proceeding by means of which that result is reached

a ‘case’, within the meaning of the constitution. That term

would refer more properly to an action at law, or a suit in chan

cery, but this proceeding is neither one nor the other.”

To the same effect are, The People em 1'el., cée. v. Smith, 51

Ill., 178; Littlefll‘-eld v. Green, 1 Chicago Legal News, 147 ;

Lighty v. French, 9 Ind., 475.

' It follows from the doctrine of these cases that the juris

diction and powers of the court, in these cases, are not derived

from the constitution.

Are the courts, then, clothed with common law powers in

these election cases? It would seem unnecessary to quote au

thorities, in addition to those already cited, to establish the nega

tive of this question. We take it the supreme court meant just

what the language we have quoted imports. The decision is

concurred in by the whole court, and the language is repeated in

the case of The People v. Smith, above cited.

We understand a “ mere statutory proceeding” to be one

created and wholly governed by act of the general assembly, one

derived purelfy a11d only from the statute. What then, follows

from the doctrine, that a proceeding to contest an election

is a mere statutory proceeding, and not an action at law, or

suit in chancery? One consequence,is, that the common law

powers of the court can not be invoked to justify acts not pro



540 AMENDMENTS IN ELECTION CASES.

vided for by statute, the statute being the only source of the

powers of the court. Another consequence is, that this proceed

ing does not come within the provisions of any general statute

relative to‘ judicial proceedings, e'xcept so far as the special stat

ute creating the remedy may adopt and apply the provisions of

the general law. For example, the statute of amendments and

jeofails extends only to “actions in courts of law or ckancery,

to all suits for the recovery of any debt due the State, or for any

duty, or revenue thereto belonging; to all actions for penalties

or forfeitures, and to proceedings in mandamus, qua warranto

and scirefacias.” This proceeding, which is sud generis, belongs

to neither of the forms of proceeding embraced within the terms

of that act. Neither can the provisions of the practice act, rela

tive to amendments, be held to apply, because it extends only to

“civil suits.” Keeping in view the nature of this proceeding,

as defined by the supreme court, we look in vain for any provi

sion of any general statute which can be held to include it within

its terms.

Has the transfer of the jurisdiction from a special tribunal

to the courts, changed the nature of the proceeding? We are

unable to perceive that any essential change, in respect to the

substance of the remedy, has been made. A careful analysis of

the old statute and the new, will show that the only changes

that have been made relate simply to method and form, and not

to the substance or essence of the remedy. These changes seem

to have been intended to adapt the practice in these cases to the

convenience of the courts. The notice, required under the old

statute, answered all the purposes that the petition and summons

both answer under the new act. It apprised the contestee of the

"points” of contest, and in addition, designated one of the jus

tices who would sit as a member of the special tribunal, and

fixed the time and place of hearing. All these elements were

essential in a proceeding before a special tribunal, convened for

the purposes of a single trial, and having no time 6r place fixed

by the general law for the transaction of its business. But all

of them, except the statement of the “points” of contest, were

rendered unnecessary when the jurisdiction was transferred to

the courts, their time and place of holding sessions being fixed
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by law. A summons, made returnable to a regular term, now

takes the place of all parts of the notice under the old law, ex

cept the statement of the points. Thus far, at least, there is no

difierence in effect between the old and the new statute. After

such steps were taken as were necessary to acquire jurisdiction

over the parties to the contest, the mode of proceeding was the

same as under the present act. There was no provision in the

old law, nor is there any in the new, requiring the defendant to

answer, or directing how an -issue shall be made up. Both are

entirely silent on this point. The testimony on behalf of the

contestant was confined to the points specified in the petition

under the old law, and so it is in the new. The justices them

selves heard-the testimony, and it was required to be taken in

the form of depositions. The same form is now observed, the

only difference being, that they are not taken before the court.

This departure in method was rendered necessary on account of

the impracticability of a court, burdened with other duties, giv

ing its attention to this matter. The trial before the justices

was conducted in the same manner as in chancery, i. e., they

heard and examined the evidence, and were required to decide

which of the candidates was duly elected, and certify the same

to the clerk of the county court, who was directed to deliver to

the successful party a certificate of his election. Under the new

law the case is to be tried as cases in chancery, which simply

means that the court shall hear the evidence and pronounce its

conclusion; an‘d then it is declared, “a certified copy of the

judgment shall have the same effect as to the result, as if it had

been so declared by the canvassers.”

From this comparison of the provisions of the two statutes,

we fail to discover any difference whatever, in effect, between

them. Not a single material change has heen made, except to

give the jurisdiction to the courts, instead of to three justices

of the peace. We are unable to understand upon what principle

this transfer of jurisdiction should be held to work an entire

change in the character of the proceeding. If the statute is the

only source of the powers of the court, as it was the only source

of the powers of the justices under the old statute, the mere

transfer of these powers can in no way enlarge or amplify the
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jurisdiction. They are not, and can N be #"':
cised by a court, than when exercised by justices of the P

It is a special jurisdiction, which would not

had not created it, and, being created by the statute:

limited and controlled.

“The general jurisdiction of the circuit courts is over

matters and suits at common law and in chancery. When act

ing within the scope of its general powers, a circuit court is a

court of general jurisdiction. * * * But when a superior

court exercises special statutory powers, it stands upon the same

footing and is governed by the same rules as courts of inferior

jurisdiction.” Haywood v. Collins et al., 60 Ills, 328.

“In summary proceedings, where a court exercises an extra

ordinary power under a special statute prescribing its course,

we think that course ought to be exactly observed.” Thatcher

v. Powell et al., 6 Wheat., 119.

“However high the authority may be where a special statu

tory power is exercised, the person who acts must take care to

bring himself within the terms of the statute.” Christie v.

Unwin, 11 Adolph & Ellis, 373.

“This rule applies equally to an order of the Lord Chan

cellor, as to any order of the petty sessions.” 3 Perry & Da

vidson, 208. •

See also, Morse v. Presby, 3 Foster, (N. H.), 302; Crepps

v. Durden, 2 Smith's Lead Cases, 1011, and notes.

“In special proceedings, the court vested with jurisdiction by

the statute, possesses only such powers as the act creating the

special case has conferred, and in the exercise of those powers it

is limited by the terms of the act. * * * The court looks

to the statute alone for authority; and the question, whether in

a given case, the court can exercise any power, or adopt any of

the forms of procedure, common to courts of law, must be de

termined by the provisions of the statute conferring jurisdiction.

* * * Since the decision in Dickinson v. Van Horn, 9 Cal.,

207, the late supreme court have more accurately ascertained,

and defined the character of the proceedings under the statute,

relating to contested elections, and as already remarked, in the

cases before cited, they held them to be special proceedings, and
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in one case denominated them ‘summary proceedings. We re

gard them in every sense as special proceedings, and subject to

the well settled rule, that in adjudicating upon them, the tribu

nal exercising jurisdiction, must resort to the statute alone to

ascertain its powers and mode of procedure.” Dorsey v. Barry,

24 Cal., 452. -

Here we have the doctrine applied in an election case, and

that too, in a case where the jurisdiction was given to the courts.

In the case of Saunders v. Haynes, 13 Cal., 152, the su

preme court of California, commenting upon the same statute

say: “This proceeding is not according to the course of the com

mon law; it gives new rights and remedies. By the common

law an election could not be contested by an elector. The gov

ernment might by quo warranto, eject an intruder from office,

but this it did by virtue of its sovereign power, and by a process

analogous to a criminal proceeding. The statute of 1850, cre

ates a special proceeding wholly distinct in form, and substan
* * • * •

* \tially different from this common law remedy.”

" \ The constitution of California, like ours, gave the district

". . .ourts of that State, jurisdiction “in all cases of law and equity”,

where the amount in controversy exceeded two hundred dollars,

nitial nd it was insisted that by virtue of this provision the jurisdic

n \ } on belonged to the district courts, and that the act conferring

‘ch jurisdiction upon county courts was unconstitutional. But

!; ('p was held to be a “special proceeding”, and not within the

'ms of the constitution.

sliction) The inevitable consequence of this doctrine is that the gene

rating the chancery and common law powers of the circuit court can

e" it be involved in this proceeding. We have nothing to do with

...it's general powers of the court, or its general jurisdiction, and

whetheri i look only to the terms of the statute, to ascertain the full

opt* nt of its authority. Acts strictly within the terms of the

' ' ute are valid; acts in any degree outside of statute are nuga

urisdiction. . No act done by the circuit court can be justified, that

.# CA. d not be valid if performed by a special or inferior tri

- l

stile *- • - - - - , e.

:* Another proof that the bestowment of this jurisdiction

t* the the courts was not designed to clothe them with chancery
"Reu.

edings, all
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powers in the exercise of that jurisdiction, is that in, by far, the

largest class of cases it is to be exercised by county courts. It

will 11ot be contended that county courts have general common

law, or chancery powers. As a court of common law, its juris

diction is limited and special, and it has no chancery jurisdic

tion whatever. Yet the manner of proceeding in election cases

is the same when conducted before county courts, as when insti

tuted in the circuit court. The tact that the manner of proceed

ing is in some particulars assimilated to proceedings in chan

cery, does not give the court general chancery powers. There

would be just as much consistency and force in holding that, be

cause the manner of proceeding is in some respects the same as

in chancery, the act confers general common law and chancery

powers upon county courts, as in saying that it confers such

powers on circuit courts.

If authority be needed to establish the proposition, that

courts of chancery have no jurisdiction to inquire into the va

lidity of elections, it may be found in the case of l[0o're v. Hoi
sington, 31 Ills., 247. In that case the court, pe1'iBreese, Jus

tice, say: “We find in some States by empress enactment courts

of chancery can inquire into the validity of elections by bill,

but we have found no case in which it has taken jurisdiction of

such a case under its general powers. Nor do We perceive a ne

cessity for it, the general election laws of the State being sufli

cient to meet most cases, if not this very case. * * * If a

case is not exactly met by the election law, we are disposed,

rather than exercise a doubtful power, to consider this particular

' case as omitted from the operation of the general law, but not

on that account conferring jurisdiction upon this court.”

As we proceed we shall see that this election statute is sin

' gular and anamalous; that while the powers it confers are in

some sense judicial and are given to the courts in the discharge

of the duties imposed, the general powers of the courts are not

to be exercised, but only those derived from the statute; and

that the proceedings must be treated like those of a court of

limited and special jurisdiction. It is true, as before remarked,

that in certain particulars, a case under it is to proceed as in

chancery, and aside froin these particulars no rule of practice is
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established. In all other statutory proceedings, all the details

of practice are provided for. As an ex-ample we refer to the

statute providing a remedy for the enforcement of mechanics’

liens. This statute, after providing that theproceeding shall be

commenced by the filing of a petition, and what the petition

shall set forth, regulates the manner in which the defendant

shall be brought into court, gives him the right to answer and

the plaintiff to file replication, and prescribes the method of trial.

It then provides generally, that “the court shall permit amend

ments to any part of the pleadings, and may issue process and

make all orders requiring the parties to appear, and requiring

notices to be given that are, or may be authorized in proceedings

in chancery, and shall have the same power and jufisdlietion

over the parties and the subject, and the rules of practice and

proceedvhzg shall be the same in such eases, as in other cases in

chancery, except as is other/wise provided in this act.”

The same is true of the proceeding by administrators to sell

land to pay debts. The statute provides for all the details of

practice, and that “the petition may be amended, heard, or con

tinued for notice, or for other cause, and that the practice in

such cases shall be the same as in chancery.” Yet how often

has it been decided that this statute does not confer chancery

powers? See Bennett v. Whitman, 22 Ills., 449; Bursen et al.

v. Goool-speed, 60 Ills., 277 ; Cutter v. Thompson, 51 Ills., 390;

Phelps v. Funkhouser, 39 Ills., 401. '

So the partition act provides, “amendments shall be allow

ed as in cases in chancery,” and, until the amendment of the

statute in 1861, which, in express terms, clothed the courts with

chancery powers, it was uniformly held that the court, in parti

tion proceedings, could not exercise such powers.

Again, in the attachment act, which is a statutory proceed

ing, express provision is made for the exercise of the power of

amendment.

We may now ask, in view of the fact that the legislature

have deemed it necessary to make express provision for the ex

ercise of this power in all causes ‘in law and in equity, and in

all special statutory ‘proceedings except this, is not the fact that

they have not conferred the right in this proceeding, a conclu
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sive argument that such right does not exist? Is it not to be

presumed that some sufiicient reason induced the general assem

bly to withhold this power? May it not be that the exercise of

such a power was deemed incompatible with the spirit and policy

of the law?

Sec. 113 of the act under discussion requires the contestant

to file with the clerk of the proper court, within thirty days after

the result of the election is declared, a statement in writing, set

ting forth the points of contest. This section operates as a lim

itation upon the right of any person to inaugurate a contest after

the lapse of the time specified. If amendments are permitted,

a door is thrown open whereby this section of the law may be

evaded and rendered wholly nugatory. The “ points”, upon

which an election may be contested, are quite numerous. An

election may be void because it has not been held at the time

and place fixed by law, or because it has not been held by proper

oflicers, or for want of proper notice; because of the ineligibility

of the successful candidate, and for many other causes.

Again, the election may have been valid and the returns of

the canvassers erroneous. The return might fraudulently falsify

the aggregate number of votes, or be founded on mathematical

error ignorantly, or intentionally committed." Or the judge of

election may commit errors, or frauds in the reception, or rejec

tion of votes; and, when no error, or fraud can be imputed to

the ofiicers of election, the return may be false in consequence

of being founded on frauds, or impositions practiced by the elect

ors. A return may be invalid from the operation and effect of

a single cause, or from the conjoint operation and effect of many

causes. In a single county the certificate of the canvassers is

based upon the returns of a dozen, or more, different sets of

ofiicers; and in district and State elections the number is greatly

multiplied. Now what we understand, when the statute says

that the contestant shall file a statement in writing, setting forth

the points on which he will contest the election, is that he shall

state the grounds, or facts on which he bases his complaint. In

other words, he must say why he complains. It is a perversion

of language to assert, as is contended, that the “point” of a

contest, as regarded by this statute, is, “\Vho is elected?” ' The
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rule repeatedly laid down by the court, by which to test the suf

ficiency of complaints of this character, is that it is the duty of

a party complaining against the election, or return of an officer,

to set forth the facts on which the complaint is founded, clearly

and distinctly, and that, to induce the court to proceed to the

consideration of such a complaint, the facts as stated should ex

hibit a case which, if sustained by proof, would render it the

duty of the court to either entirely vacate the election, or declare

that another person than the party returned, was elected. Sker

rett’s case, 1 Pars., 509.

It has as repeatedly been decided that mere general aver

ments that the party returned as elected was not elected, and

that the returns are untrue, false, or fraudulent, without stating

facts specifically, are not sufficient. The rule that the averments

must be specific and narrate facts, has been recognized by our

supreme court in Prettyman v. Board of Supervisors, 19 Ills,

413. The consequence of holding that the “point” of the con

test is, “Who is elected?” would be that the contestant might

file a statement, alleging the holding of an election and that the

canvassers declared his competitor elected when in fact he was

not, and afterwards he could amend ad libitum, setting up any

matter which in his opinion had any bearing upon the point (?)

involved in a denial of his petition. Such is not the meaning

of this section of the statute. The “points” required to be

set forth are the facts which constitute the grounds of com

plaint, and these facts must be such as would, if proved, justify

the court in ousting the incumbent of the office. It is not the

design of this statute, where a contest is inaugurated, for in

stance, upon the ground that the judges of election erred, by

reason of ignorance of the law, in the rejection of votes which

they should have returned and counted, to allow the contestant,

after the lapse of the period of limitation and the filing of the

defendant’s answer, to amend his complaint, and assert that the

defendant was not elected because ballots cast by persons not

entitled to vote were returned and counted in his favor. This

we hold to be setting up an entirely new and different cause of

action, so to speak, from that originally stated. It is an entirely

different “point” from that on which the contest was begun.



548 AMENDMENTS IN ELECTION CASES.

The mistakes of the ofiicers of election constitute one point, it

is true, but fraud and imposition practiced by the electors is an

other and very different point. And while, as before remarked,

an election may be invalid from the conjoint operation and effect

of many causes, yet where several distinct grounds are relied on

for the purpose of.setting aside the return, we think it was the

manifest intention of the law to require all such grounds to be

clearly stated in the original petition.

In 'the case of the I. 0. R. R. C0. v. Cobb, Christie cfi 00.,

decided at the June term, 1872, of our supreme court, the ques

tion of the right to amend by adding new counts, setting up

causes of action concerning which the period of limitation had

expired, between the time of filing the declaration and the term

of court at which the amendment was allowed, was decided ad

versely to the right of amendment. The court say: “Counsel

for appellees cite various authorities to show that courts should

be liberal in allowing amendments for the purpose of avoiding

the running of the statute. These authorities, however, are

cases where the amendment was for the purpose of re-stating

the. cause of action in the pending suit, and not for the purpose
i of introducing a wholly different cause of action. The rule con

tended for by appellees would substantially break down the pro

tection intended to be given by the statute.” This case is a good

illustration of the principle that the discretion which courts are

said to possess with respect to amendments, does not enable them

to do away with the provisions of a statute. The court held

the plea of the statute of limitations to be a good defense to the

new counts.

The construction we have placed upon this statute, we be

lieve to be in harmony with the spirit and policy of our election

law. Why was the period of limitation, with respect to this

proceeding made so short, while the time given within which to

enforce merely private rights is much more extended? It is to

be presumed our law makers had some special purpose in view,

in thus discriminating between this and the ordinary remedies.

The object of all limitation statutes is to protect individu

als and the public against injustice, which would frequently re

sult from loss of evidence, death, removal, or failure of memory
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of witnesses, and other accidents consequent upon the efflux of

time. They are designed to quiet and make stable and secure

the title to property, and give repose to individuals and society

in the enjoyment of their rights and privileges. These reasons

apply with greater force where the interests of the public are

cencerned, and where the title_to office rests upon the tenure of

popular elections. The evidence by which illegal votes may be

proven, is speedily lost sight of and forgotten after an election

is over. Such votes are generally cast by transient men in ref

erence to whose qualifications, aside from a short stay in the

election district, nothing is known to the general public. They

are exceedingly difiicult to prove, and, unless ferreted out at

once, cannot be established at all.

Again, it is against the policy of the law to permit public

ofiicers to be ha'_rassed and annoyed with expensive, vexatious,

never-ending lawsuits, calculated to absorb their whole time and

attention in a continual struggle for official existence, and to di

vert their minds from the duties they owe to the public. And

‘there is also another wrong which the statute is" designed to

guard against. If, after a person declared elected has entered

upon the duties of his ofiice, and spent months in the public

service, thereby incurring liability for its emoluments, he may

be deprived of his position without compensation for time spent

and services rendered in belialf of the public, the statute, in

stead of affording protection, serves but to ensnare and delude.

And the same is true, if a contest may be inaugurated within

the statutory period upon a single point and the petition amend

ed after the lapse of months, and the incumbent ousted upon

grounds of which he had no previous notice, or knowledge. To

permit a contestant thus to conceal facts within his knowledge,

which it is his duty to disclose in the outset of the contest, and

afterward, to avail himself of the fraud thus perpetrated, is to

pervert the plain meaning of a statute and thwart its purposes.

Where no statute of limitations intervened, our supreme

. court refused to interfere with an election alleged to have been

carried by fraud, because the application was not made in apt

time. They say that while a certificate of election may un

doubtedly be impeached for fraud, upon establishing a proper
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case in apt time, justice and reason alike prohibit a party from

impeaching the election, after aequiescing until liabilities are

incurred, credits given and subscriptions made on the faith of

the return. “If fraud existed, the party must have known it,

and should have proceeded at once to enjoin proceedings, but

having delayed for near four months, the presumption is that

rights have been acquired and liabilities incurred, that would

make it inequitable for the court to interfere, although fraud in

the election may have existed.” Prettyman v. Supermkors, 19

Ills., 414. V

And in the case of Magfield v. Moore, 53 llls., 433, where

it was decided that the emoluments of the oifice might be recov

ered by the successful contestant, one ground upon which the

right of recovery was placed, was that notice Qf contest, speci

fically setting forth the basis of the contestant’s claim, was

promptly given after the result of the election was declared, thus

apprising the contestee of sources of information concerning his

title, and enabling him to inquire into the facts and act upon

them, if he chose to do so. This statute is founded upon like

reasons of policy and justice. It is its manifest purpose to re

quire that elections shall not be impeached, or set aside, unless

the party complaining acts promptly, in making known all the

grounds of his complaint. This feature, like many other fea

tures of our election statute, is mandatory and imperative, and

can not be disregarded by courts, or contestant. W. 0. H.

 

Supreme Court of Illznois.

GEORGE M. HADDEN et al. v.‘ OSCAR B. KNICKERBOCKER et al.

APPEAL FROM Comm‘ or Common Pnnss, or Aunonni.

The record in this case presents the direct question, whether the landlord

has alien upon the property, other than growing crops, of the tenant after it

is removed from the demised premises, which he can enforce against bona fide

purchasers.

Held, that no specific lien is created or given on property other than grow

ing crops of the tenant, and that when property has been removed from the

demised premises prior to the levy of the distress warrant, and sold to bone fide

purchasers for value, such purchasers will take the title to such property. But

if the sale is fraudulent the rule would be otherwise.
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The opinion of the court was delivered by

Scorr, J.—The facts of this case may be briefly stated, Dud

ley Randall was a tenant of appellant, Hadden, and was in arrear

for rent of premises occupied by him. The landlord issued his

warrant and placed it in the hands of Graves to be executed.

After the warrant was issued, but before it was levied, the ap

pellees claim to have purchased the property in controversy of

Randall, for a pre-existing indebtedness, and to have taken the

same into their possession. It is conceded, the property was in

possession of appellees when the levy was 1_nade under the dis

tress warrant. It was taken out of their possession, and this

suit was commenced, in replevin to recover it. While there is

some conflict in the evidence, the jury were justified in finding,

that appellees were bone fide purchasers of the property in

volved in this litigation. The jury also found by special verdict,’

that neither of the appellees at the time of the alleged transfer

of the~property had notice that Randall owed Hadden for rent,

or that he was about to distrain for the same. The record pre

sents the direct question, whether the landlord had a- lien upon

the property after it had been removed from the demised prem

ises which he could enforce against bona fide purchasers. At

common law a distress for rent had to be made upon the demised

premises, and the right of the landlord to distrain terminated

with the removal of the goods. If any remedy remain it was

by action. Even the goods of a stranger if found upon the de

mised premises might be seized. In this respect the common

law has been enlarged and modified by the provisions of

our statute; by our laws the landlord may distrain the goods

of the tenant anywhere the same may be found in the county

where the demised premises are situated, but not the goods of a

stranger, although found on the premises. This provision of

the statute, however, has exclusive reference to the property of

the tenant. Laws enlarging the common law remedy. by dis

tress, have always been construed strictly. Hence this statute

can not be so construed as to authorize the landlord to distrain

property in the hands of a stranger, although he may have pur

chased it of the tenant. The lien of the landlord was superior

to all junior liens, so long as the property remained upon the
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premises occupied by the tenant, but could not prevail against

prior liens, or over the rights of bona fide purchasers, after the

property had been removed. We do not understand our statute

has changed the common law in this respect, or given the land

lord any greater or different lien except in the case of crops

growing on the premises. " A lien is expressly given the land

lord by statute, upon crops growing, or grown upon the demised

premises in any year, for the rent that shall accrue during the

current year. (R. S. 1845, p. 335, sec. 8). But no specific lien

is created or given as to other property of the tenant. In the

case at bar the property purchased had been removed from the

demised premises, prior to the levy of the distress warrant. Ap

pellees were bona fide purchasers for a valuable consideration.

Their right to hold the property is not effected, by the fact they

may have known that rent was due the lessor, and that he was

about to distrain. The property had been sold and removed by

the consent of the tenant, and the right to distrain did not exist

either at common law or by any provisions of our statute. If

the transaction had been fraudulent, it seems the landlord might

follow the property, but not otherwise. Taylor, on Land and

Tenant, sec. 576. In Batch v Meats, 5 Maule & Selw., 200, it

was held, a creditor may with the assent of his debtor take pos

session of goods and remove them from the premises for the pur

pose of satisfying a bona fide debt, without incurring the pen

alty of the statute. 11 Geo. 2, c. 19, sec. 3, against persons

assisting the tenant in removing his goods from the premises,

and this notwithstanding his knowledge that rent was due and

an apprehension the landlord was about to distrain. The same

principle was recognized in Martin v. Bltc/c, 9 Paige, 641, and

in Cotes v. Marguan, 2 Hill, 447. In Hastings v. Belhnap, 1

Denio, 190, it was declared where a tenant assigns his goods to

provide for the payment of bona fiele debts, and the goods are

I removed from the demised premises the right to distrain is at

an end, although the creditors had notice that rent was about to

become due. See also, Taylor on Land and Tenant, 577. The

case of O’Hara v. Jones, 46 Ill., 288, cited by counsel for appel

lant with so much confidence, can clearly be distinguished from

the case at bar. There the goods were assigned to pay the debts
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of the tenant, and had not been removed from the demised prem

ises prior to the distress. It was held, and very properly, the

assignee was a trustee, and not a bona fide purchaser. Not

being such he took the property under the assignment and held

it subject to all the burdens it was under in the hands of the

assignor. The assignee was himself, for the time being, a ten

ant of the premises. The same doctrine is announced in Mar

tin v. Black, supra.

No material error is perceived in the instructions given for

appellees. Those asked on behalf of the appellants do not state

the law correctly. Hence they were properly refused. For the

reasons indicated, the judgment is affirmed.

JUDGMENT AFFIRMED.

Supreme Court of Illinois.

C. K. DAVIS v. F. M. PICKETT.

Judicial sale-mere inadequacy of price is not ground for setting aside

sheriff's sale. But there must be other grounds connected with inadequacy of

price to warrant the interference of a court of equity—agreement to convey—

statute of frauds—mistake—redemption.

C. K. Davis, pro. se.

A. C. Duff, for defendant.

The opinion of the court was delivered by

WALKER, C. J.—The bill in this case alleges, that at the

April term, 1871, of the Saline circuit court, Martha J. Gaston,

recovered a judgment in that court against plaintiff in error, for

the sum of $138.14 and for $10.80 costs of suit. That on the

29th day of the following May an execution was issued and

placed in the hands of the sheriff, who, on the 12th day of the

next June, levied on the S. W. of the N. E. qr. Sec. 32, T. 7 S.,

R. 5 E., which he offered for sale on the 14th of the next July,

when F. M. Pickett became the purchaser for $5.00, and received

a certificate of purchase. -

On the 26th of the same month, the sheriff levied the same
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execution on the S. E. qr. Sec. 30, T. 10 S., R. 6 E., and on the

3d day of the succeeding August, sold the same to H. H. Haines,

for $2.50, and gave him a certificate of purchase. That the forty

acre tract was worth $300, and the quarter section $2,000 to

$3,000. That there was more cost incurred in making these

levies and sale by $12.60, than was realized by the sales. That

another execution was levied on two town lots in the town of

Harrisburg, which were worth $75 each, and these lots were sold

by the sheriff for $2.00 to F. M. Pickett. That some time in

the month of August, 1872, plaintiff in error attempted to and

supposed he had paid off all liabilities which were encumbrances

upon his property; but he had lost sight of the sale of the forty

acre tract, and did not discover the mistake until about the 14th

day of January, 1873, when the time for redemption had ex

pired. -

That immediately upon the discovery of the mistake, plain

tiff in error applied to Pickett, to be permitted to redeem the

forty acre tract from the sale, by paying him the amount bid,

and ten per cent. interest from the day of sale, when Pickett ex

pressed himself as entirely willing for the redemption to be

made. Plaintiff in error thereupon prepared a certificate of re

demption and caused the same to be presented to him, with a

tender of the $5.00 with ten per cent. interest thereon from the

day of sale to that time. That Pickett refused to accept the re

demption money and to sign the certificate of redemption, and

informed plaintiff in error that he had taken from the sheriff a

deed for the land. That plaintiff in error then tendered the re

demption money and costs of a conveyance, and requested him

to convey the lands to plaintiff in error, but this he refused to

do. The amount for which the lands were sold was merely nom

inal, and was inadequate and insufficient to support the sale for

such nominal sum, and that the sale for such nominal sum was

fraudulent and void for want of consideration. He charges on

belief, the sale of the land for the nominal sum, was the result

of a fraudulent combination and confederation between the sheriff

and Pickett, to wrong, oppress and defraud plaintiff in error.

The bill concludes with a prayer that the sale be set aside, and

Pickett be required to convey to plaintiff in error.
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To this bill defendant in error filed a demurrer, which was

sustained by the court, and the bill was dismissed. To reverse

that decree the record is brought to this court on error.

This court has repeatedly said that mere inadequacy of price

at a sherifi"s sale, is not grounds for setting it aside. But- there

must be other grounds connected with the inadequacy of price,

to warrant the interference of a court of equity. Ayers v.

Baumgarton, 15 Ill., 444; Miwen v. Sibley, 53 Ill., 61.

In this latter case, it was said: “We do not think mere in

adequacy of price, great as it may have been, would be suflicient

of itself to set aside a sale in any case where the right of redemp

tion is given, unless there are some indications of fraudulent

practice, or some advantage against thedebtor not warranted by

law.” That case seems to be decisive of this. It is the latest

determination of this court and it must control.

Here was a sale, the regularity of which is not questioned,

by a sheriff under a judgment and execution, entirely regular,

made after due notice at the time and place specified as we may

infer, as nothing is charged to the contrary; a regular bid was

made when the land was offered, and it was struck off to the

purchaser. The bid is perhaps extremely small, still it was a

legal bid and the best that was offered, and the sheriff was bound

to accept it and strike the land off at the bid or adjourn the sale,

and that was in his discretion. There is nothing shown from

which any unfairness can be inferred. A certificate of purchase

was executed to the purchaser, and he permits the matter to

slumber for eighteen months, before he takes any steps to re

lieve himself from the sale. He gives no ‘excuse, but simply

says he had lost sight of the sale. Not even that he had never

known of the sale, but simply he had forgotten the matter, leav

ing us to infer that he was so indifferent to his interests and

affairs that should concern him, that he even did not charge his

memory with the transaction.

The amount was small, and he could certainly have paid it

and redeemed the land without much inconvenience or sacrifice.

The time was ample and nothing but his careless inattention to

the matter prevented him from redeeming. We look in vain in

the bill to find that anything wrong or illegal was done by the
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sheriff or purchaser at or since the sale. If loss ensues, he, and

he alone, is responsible for the result.

Nor does the bill allege a sufiicient agreement by defendant

in error, -to permit a redemption when called upon for the pur

pose, leaving the question of the statute of frauds out of view,

the allegation does not show an agreement. The allegation is,

that defendant expressed himself as entirely willing for such a

redemption to be made, not that he agreed that it might be

made, or that such was the contract between them. Defendant

then held the legal title, and a redemption could 11ot be made

under the statute, and if any redemption could be had it would

have been by contract between the parties, and on such terms as

might be agreed upon by them.

The mere charge that plaintiff in error believed and charged

that there was a fraudulent combination and confederation be

tween the officer and purchaser is not sufiicient. Such a charge

should be based on facts disclosed in the bill, tending to impli

cate them in such practices, is necessary to require an answer.

Hence this does not aid the bill in its want of a charge of fraudu

lent practices.

We are unable to see any equitable grounds of relief dis

closed by the bill, and the court below committed no error in

sustaining the demurrer, and the decree must be affirmed.

Dncnnn AFFIRMED.

 

In the Circuit Court of the Uniteal States,

FOR THE NORTHERN nrsrarcr on ILLINOIS.

WARRENER 11. THE COUNTY OF KANKAKEE.

1. The suit was brought to recover on eight coupons for $100 each, issued

by the county of Kankakee, for interest maturing July, 1873 and 1874, on rail

road bonds issued by Kankakee county to aid in the construction of the Kan

kakee and Illinois River Railroad.

2. The defense interposed was in substance, that after the county had

voted the bonds in aid of the railroad, but before actual delivery, the company

had consolidated its stock and franchises with the stock of a railroad corpora

tion in Indiana, known as the Plymouth, Kankakeeand Pacific Railroad Com

pany, and that said consolidation was invalid because it was not assented to in
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writing, by all the stockholders pf the Company resident in the State of Illinois,

and also because the Kankakee and Illinois River Railroad Company had no

road constructed or in process of construction at the time said Kankakee and

Pacific Railroad Company was chartered. Held, that the county could not set

up this defense in its own behalf, in the manner it had attempted to do, for the

reason that it had allowed the consolidation in some form to take effect, and had

allowed the consolidated company to put the bonds in circulation.

3. The light of the company to consolidate under its charter is limited,

but that did not take away the right from the company to consolidate under the

general law of the State, by complying with all the requirements of the law.

The opinion of the court was delivered by

Bnoncnrr, J.—The suit was brought to recover on eight

coupons for $100 each, issued by the county of Kankakee, for

interest maturing 'July, 1873 and 1874, on railroad bonds, Nos.

10, 11, 12 and 13, issued by Kankakee county, to aid in the con

struction of the Kankakee and Illinois River Railroad. The

bonds purported, on their face, to be in aid of the Company, pur

suant of the act of the legislature of this State to enable cities,

towns or communities, to issue what are commonly known as

“railroad-aid bonds.” _

The defense interposed was in substance that, after the

county had voted the bonds in aid of the railroads, but before

actual delivery, the Company had consolidated its stock and

franchises with the stock of a railroad corporation in_ Indiana,

known as the Plymouth, Kankakee and Pacific Railroad Com

pany; that said consolidation was invalid, because it was not

assented to in writing, by all the stockholders of the Company

resident in the State of Illinois, and also because the Kankakee

and Illinois River Railroad Company had no road constructed
or in process of construction at the time said Kankakee and Pa- i

cific Railroad Company was chartered. I

The court held that the defendant could not, collaterally,

question the validity of the consolidation in the present suit. If

it were illegal or irregular, it could only be inquired into by suit

in the nature of a quo warran-to properly brought by a stock

holder for that purpose, and that it did not lie in the mouth of

the defendant to question or avoid its liability for its bonds or

contracts by attacking the consolidation indirectly. It appeared,

from all the pleadings and admitted facts in the case, that there
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were some objects of the consolidation accomplished; that the

consolidated Company had, in fact, succeeded to, and in some

manner exercised, the rights and franchises and used the prop

erty of the original roads from which it was composed. In other

words, it became a corporation de facto, and used the franchises

and powers which it claimed to exercise, and while so doing

contracts made with it, and rights derived through it would be

enforced without inquiring into the regularity of the consolida

tion itself. It also appeared that the consolidation was made

under the general law of this State, and that there was no irregu

larity or want of compliance with the provisions of the law, ex

cept inithe failure to obtain the consent of all the stockholders.

It was not claimed that the county of Kankakee itself, the de

fendant, did not consent, but that all the stockholders did not

consent. The county could not set up this defense in its own

behalf in the manner it had attempted to do, for it had lain by

and allowed the consolidation in some form to take effect, and

had allowed the consolidated Company to put the bonds in cir

culation. The bonds had been purchased in the market, and

value paid for them, and they were at present, as far as the rec

ord showed, held by bona fide holders, who should be protected.

The right of the Company to consolidate, under its charter,

seemed limited, but that did not take away the right from the

Company to consolidate under the general law of the State by

complying with all the provisions of the law, except the one

named, which could not be made available in the present case.

The demurrer to the rebutter was therefore sustained.

.~

TOWNSHIP BONDS.

 

The officers of several of the townships of Illinois have en

deavored to prevent the collection of railroad-aid bonds by re

signing after judgment was rendered. The holders of the bonds

have been considerably interested to know how they could col

lect the amounts of their judgments, when this trick was resort

ed to. The question has been decided by Judge Blodgett, in a.

recent proceeding to compel ofiicers of the town of Amboy, Lee
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county, in this State, to audit and report to the proper officers

of the county of Lee certain judgments recovered by Bolles &

Co., against the town of Amboy. In his opinion the judge says:

“The township organization law provides for the contingen

cy of resignation by the various town officers, and provides for

a method by which the vacancies caused by these resignations

shall be filled. It also provides that persons who are elected

and qualified to any town office shall hold their offices until their

successors are elected, or appointed, and qualified. It does not

appear from this return that any successor has been appointed

to Mr. Badger, who was the supervisor of this town, nor to any

of the justices who resigned, nor to any of those town officers,

who resigned their offices, as is evident, for the purpose of avoid

ing the auditing of the plaintiffs' judgments. If they had, in

addition to the allegation of their own resignation, alleged that

their successors had been duly qualified and accepted the offices,

they would of course have shown that they were no longer res

ponsible, as the principle clearly deducible from the township

organization law, as it now stands in this State, is that when

once a town officer is elected, and accepts the office and qualifies,

he remains such officer until his successor is appointed, either

by election or by appointment. Until his successor is appointed

and qualified and is ready to take possession, he is such officer.

Mr. Badger and these other officers, according to their own re

turns made in this case, were duly elected the supervisors of this

town; they acted as such; they qualified as such, and continued

to act up to the time that they found they were obliged to either

audit these judgments of the plaintiffs' or resign, and they re

signed to avoid, evidently, the auditing of the plaintiffs' judg

ments. It was an expedient resorted to by these town officers,

evidently to avoid the levying of taxes and to enable the prop

erty owners of this town to escape the payment of taxes that

might be levied to liquidate the plaintiffs’ demands. Now the

question is, have they evaded it by their resignations? I think

they have not. I think that these men, being still town offièers

of this town—their places not having been filled—they are still

bound to proceed and audit these claims. The mandamus will

therefore go, requiring these respondents to audit these judg
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ments at the regular meeting of the auditing board on the Tues

day preceding the annual town meeting in April next. The de

murrer to the answer will be sustained, and an order made for a

peremptory writ of mandamus.”—Chicago R'y Rev.

State of Illinois.

JOHN HOCHLAND v. EVA HOCHLAND.

BILL FOR DIvoRCE.—Error to Circuit Court of Cook County. x

Opinion by WALKER, C. J.

The opinion in the above named case is a recent one and of

much importance to the profession in several particulars.

It announces what a return to process should contain, and

what should be the substance of a jurat; and that each should

be definite and certain.

It appears that the return to the process was in these words:

“Served by reading to and leaving a copy with the within named

John Hochland, this 8th day of May, 1872,” and was properly

signed by the officer. The service having been by a special

deputy, he was required to swear to his return. The jurat was

as follows: “Subscribed and sworn to before me this 11th day

of May, 1872. NoRMAN T. GAssETT, Clerk.”

The return of service is about as vague and indefinite as it

could be made. It was not shown what was read, nor to whom

it was read; of what a copy was delivered, nor that it was a true

copy. The jurat is in the usual slipshod form. It neither states

who subscribed and swore, nor to what. It simply appears that

somebody did subscribe and swear to something, on the day

named. Who did it and to what he subscribed and swore, are

left wholly to conjecture.

There was another difficulty with the case. The summons

was dated May 8th, 1872, and was returnable to the third Mon

day of nect May, more than a year from its date, though the

May term of the court, for the year 1872, commenced twelve

days after the date of the summons. The court had no juris

diction. The writ was void and the decree was void. The par
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ties were not divorced, though the decree so pronounced them

to be.

Now supposing the wife, who, in good faith believed her

self divorced, had married again before the decree of the circuit

court had been reversed; what, under such a state of facts is the

legal state of the woman?

In New York, the second marriage, by statute is voidable

—not void—and the remedy of the first husband is, by bill to

annul the voidable marriage. The children of such voidable

marriage are legitimate. Valleau v. Valleau, 6 Paige, 207;

Cropsey v. McKinnon, 30 Barb., 47. At common law however,

we apprehend a second marriage, under such circumstances, is

void absolutely, and the party incurs the misfortune of an un

lawful connection. 2 Kent's Com., p. 80.

Such is undoubtedly the law in the State of Illinois. Reeves

v. Reeves, 54 Ill., 332. W. M. H.

Supreme Court of Illinois.

MALCOLM v. ANDREWS.

NE EXEAT-WHEN PETITION FOR MUST ALLEGF FRAUD.

Held, that in a proceeding by me exeat, not of an equitable nature, the

plaintiff in analogy to the proceeding by capias ad respondendum must show

by his petition; by facts stated and circumstances detailed, that the debtor has

been guilty of fraud, or that there is a strong presumption of fraud.—Legal

News.

D. C. Jones, for plaintiff in error.

John B. Kagy and B. B. Smith, for defendant in error.

The opinion of the court was delivered by

McALLISTER, J.—The petition or bill in this cause was

brought against the maker of two promissory notes, before their

maturity, upon which a ne exeat was issued, and plaintiff in

error arrested and required to give special bail. The only ground

for such arrest set forth in the petition was the complainant's

statement, upon information and belief, that since the making

of the notes plaintiff in error had sold out the greater part of
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his property and was endeavoring to sell the remainder; had

threatened to leave the State of Illinois, and had said he would V

not pay said notes. It is not alleged he had any property which

was not exempt from execution, or that the acts done or threat

ened were with the intent to defraud complainant or any other

creditor. Unless he had property which was not exempt from

execution, the mere fact of the sale of property, even with the

view of remaining out of the State, would not of itself raise a

presumption of fraud, and in the light of the facts set up in his

answer, showing that the notes were obtained from him by fraud,

a declaration on his part that he would not pay them might be

prompted by a sense of justice rather than a design to defraud

customers. .

But we need not stop to discuss» the sufficiency of the peti

tion, for it is obvious from the record that the case was disposed

- of in the court below, upon the theory that the element of fraud

on the part of the plaintiff in error was wholly immaterial. The

petition, by not waiving it, calls for an answer under oath. An

answer under oath was filed, in which the defendant expressly

denied having sold his property, or being about to remove from

the State, for the purpose of defrauding the complainant or any

other person, or of defeating the collection of the notes held by

the complainant.

No replication was filed, but exceptions to the answer, based

upon the ground of immateriality of the matters of the answer.

An answer upon oath being called for, and one filed, which de

nied all purposes of fraud, and to_ which there was no replica

tion, the defendant’s counsel made a motion to quash the writ of

ne eweat. This the defendants, by the seventh section of the

' statute, was justified in doing. The court could then be prop

erly called upon to determine whether the writ ought not to be

quashed or set aside. If fraud was a necessary element for the

support of the writ,.it there being admitted by excepting to the

answer for immateriality, that there was no fraud, it would fol

low that the writ ought to be quashed. But the court overruled

the motion to quash, ruled out the entire answer upon the ex

ceptions, and rendered judgment against plaintiff in error for

the amount of the notes with interest.
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The question fairly presented by this record, therefore, is,

whether the holder of a promissory note can lawfully maintain

this proceeding against the maker before the maturity of the

note, for the purpose of having him arrested upon the process

of the court, and if he fail to put in special bail, committed to

the common jail as upon a capias ad respondendurn, and this

wholly irrespective of any fraud on the part of the debtor pro

ceeded against. .

The twelfth section of Art. 2 of the Constitution declares:

“ No person shall be imprisoned for debt unless upon refusal to

deliver up his estate for the benefit of his creditors, in such '

manner as shall be prescribed by law, or in cases where there is

a strong presumption of fraud.”

This provision in the same language has been incorporated

in the Bill of Rights, contained in the constitution of this State,

from its first organization. In Burma]; v. Marci» et al., 13 Ill.,

535, which was an action on the case for maliciously and without

probable cause suing out a writ of rte eaeat against Burnap, and

causing his arrest thereon. The court said: “ It must be remem

bered that, under our Constitution, no person can be legally im

prisoned for debt alone; and it is only in cases where the debtor j

is fraudulently or wrongfully endeavoring to evade the payment

of his debt, that he can be restrained of his liberty. The im

prisonment there is not for debt, strictly speaking, but for his

wrongful act in endeavoring to evade its payment.”

Again, in Strode v. Broaclwell, 36 Ill., 419, the court quot

ing the above, say: “Thus it is seen that the imprisonment is

for the wrong or the fraud rather than for the debt.” These ci

tations show, that according to the views of this court, the pro

vision of the Constitution under consideration is to be regarded

as having effectually abolished imprisonment for debt, as prac

ticed under the common law, and that where a debt is the basis

of the action, in order to justify imprisonment, the foundation

must be laid under one or both of the exceptions contained in

section 12, viz: a refusal to deliver up his estate for the benefit

of creditors, or fraud either in contracting or evading payment

of the debt.

In the first of the two cases above referred to, the doctrine
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was enunciated in a case where the arrest was made upon a ne

ereeat, and it was in reference to that arrest the court was speak

ing. If any distinction could be made between such a case,

where the basis of the proceeding was of legal cognizance, and

the processes at common law, such a distinction would have been

attempted and made by the able judge who delivered the opinion

of the court in that case.

But we are unable to perceive how, without resorting to re

finements and subtleties not justifiable in the application of con

stitutional principles, any distinction can be made; for, in the

case in hand, the right for which protection was sought, was

such merely as grew out of the relation of maker and holder of

negotiable instruments. In Parker v. Follans-bee, 54 Ill., 478,

the court, after quoting the section of the Constitution abolish

ing imprisonment for debt, said: “It has been repeatedly held

by this court, that any liability to pay money growing out of

contract, express or implied, constitutes a debt, within the mean

ing of the provisions of the Constitution; and that before a

party can be held to bail on a eapias ad respondendum it must

appear by aflidavit that he has been guilty of fraud, or that there

is a strong presumption of fraud.” -

We are therefore constrained to hold, that, in a case like

this, not of an equitable nature, the plaintiff, in analogy to the

proceeding by eapias ad respondendum must show by his peti

tion, by facts stated and circumstances detailed, that the debtor

has been guilty of fraud, or that there is a strong presumption

of fraud. Em parte Smith, 16 Ill., 347; Gorton v. Frizzel, 20

Ill., 291. '

' By a petition or bill properly framed the issue of fraud is

necessarily tendered, and if made by the rcsp0ndent’s answer, it

is necessarily a material issue, which, if established in favor of

the respondent, would be ground for quashing the writ.

It follows from these views, that the court below erred in

overruling the motion to quash the writ, and its judgment will

be reversed.

REVERSED.

The writ of ne eaceat, at common law, of a purely equitable nature, or in

only issued in cases based upon claims cases where law and equity jurisdic
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tion was concurrent. Such as cases of

account or for arrears of alimony actu

ally due. It was one of the ordinary

processes of courts of equity, and was

regarded as much a writ of right, as

any other process used in the adminis

tration of justice. Its effect was to

hold a party, amenable to justice, and

to render him personally responsible

for the performance of the orders and

decrees of the court, by preventing

him from withdrawing from its juris

diction. It was proper only for the

purpose of detaining the person of the

defendant to respond to the decree of

the court. If the necessity for the

writ existed at the commencement of

the proceeding, it was evoked by peti

tion, setting out a clear right to relief

in equity, and that the defendant was

about to sell or dispose of all his effects

and leave the realm, thus making it

necessary, in order to enforce the de

cree, that the defendant should be de

tained. The petition was verified by

afiidavit. The writ then issued, and

its purpose was to obtain equitable

bail, and when such bail was given the

defendant was released. The demand

must have been actually due, or the

writ could not properly issue, and it

must have appeared in the petition

that the debt was actually due or the

writ was quashed. The petition was

required also, to set out the facts, upon

which the petitioner founded his be

lief, that the defendant was going to

quit the realm. The writ could issue

at any stage of the proceedings, and

when applied for after the bill was

filed, was based on motion supported

by an affidavit of the necessary facts

above set out. It was originally a

high prerogative writ, which was only

granted in clear cases, and was han

dled with great caution. Subject to

this jealous watchfulness however, the

writ was always granted when a proper

case was made, and it was deemed ne

cessary in order to secure the enforce

ment of the decree of the court. A

man could not be twice arrested upon

the same matter, so that if a defendant

was once arrested and discharged for

any cause, he could not be again pro

ceeded against by this summary reme

dy. The element of fraud did not

enter into this writ. It was not re

quired to be alleged or proved against

a defendant, in order to evoke or sus

tain the writ. It was not regarded in

the light of imprisonment for debt,

but was a power given to courts of

equity to enable them to enforce and

render effectual their decrees. It was

to keep the party within the jurisdic

tion of the court, until he should com

ply with its orders if he was able to do

so. It did not rest upon any statutory

authority, but was one of the necessa

ry and inherent powers of the court.

For a full discussion of the origin, na

ture and purposes of this writ, as it

existed in England, see 4th Vesey, Jr.

Reports, vol. 1, page 95; vol. 4, page

577; vol. 8, page 593, and authorities

there cited. That the writ has been

recognized and granted in this country,

on the authority of the above authori

ties, see 2d Paige Ch. R., page 617;

1st Paige Ch. R., page 629; 2d San

ford Ch. R., page 626; 10th Barbour

S. C. R., page 46; 50 New Hampshire

R., page 353; 23 Wisconsin R., page

483; Gilbert v. Colt, 1 Hopkins Chy.,

496. The English idea. that a writ of

ne ezeat is a prerogative writ, is inap

plicable here. This writ has now be

come an ordinary process of courts of

equity, and it is as much a writ of

right as any other process used in the

administration of justice, and in cases

of a purely equitable nature, it must

be granted when a proper case is pre
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sented. The statute of Illhiois, R.S., p.

717, sec. 1, has extended this writ so as

to embrace demands of a legal nature,

_ and to allow the writ to issue, whether

the debt be due or not. ‘The applica

tion of the writ, therefore, to demands

of a legal nature. rests entirely upon

statutory authority, and the supreme

court of Illinois in the case of Mal

colm v. Andrews, has held, that before

the writ can issue upon a legal demand,

the writ must show that the debtor has

been guilty of fraud, or that there is a

strong presumption of fraud; applying

the constitutional prohibition, against

imprisonment for debt, to this statuto

ry class_ of cases. But the court is

careful to distinguish between legal

and equitable demands, and the pro

fession should be careful to note this

distinction.

In the case of Forrest v. Forrest, 10

Barbour, page 46. the supreme court

of New York, after a careful discus

sion of this writ, held, that it was not

done away with by the code of New

York; but was a remedy, still existing,

independent of statutory enactment,

on the principle that it was necessary

to the due exercise of a court of chan

cery’s peculiar and exclusive jurisdic

tion, and to prevent a failure of jus

tice.

In the case of Dean v. Smith, 23

Wisconsin, page 483, the court use

this language, going to the point

under discussion:

“ The constitution certainly declares,

that no person shall be imprisoned for

debt arising out of, or founded on a

contract, either express or implied.

But we think a writ of ne caveat is not

imprisonment for debt within the in

tent and spirit of this provision of the

constitution. It is said by the authori

ties to be in the nature of equitable

bail, and issued only by the special

order of the court, when the party

against whom it is asked, is about to

leave the jurisdiction of the court,"

(citing authorities,) “and this, as it

appears to us, is the true nature and

character of the writ of we eq:eat. It

prevents a person from going out of

the State*until he shall give security

for his appearance, and is not impris

onment for debt within the proper

meaning and sense of those words. and

unless the writ is prohibited by that

clause of our State constitution, which

forbids imprisonment for debt, arising

upon contract, the circuit courts have

the power of requiring this kind of

bail in cases which are of equitable

cognizance, where the defendant is

about to elude the justice of the court,

by removing beyond its jurisdiction.

We have already stated that We did

not think the constitution abolished

the writ. "

While therefore the constitutional

prohibition relating to imprisonment

for debt, is applied by the supreme

court, to the writ of ne exeat. where it

issues on a legal demand. It does not

apply to the power of the court to issue

the writ in cases of an equitable char

acter.

Fox SALE—The First Volume of Tm-; MONTHLY Wssrnax
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' Swerve Coo/rt of Pennsylvania.

In the matter of the Contested Election of FURMAN SHEPPARD, Esq., to

the office of District Attorney.

The court of quarter sessions has a right to amend its record in a public

contested election case, even after the case has gone to the supreme court and

been remitted to the quarter sessions.

Oertiorari at the instance of -Charles Gibbons, Esq., to the

decree of the court of quarter sessions of the city and county of

Philadelphia.

James E. Gowen and R. C. 1l[olKurtrie,Esgs., for Gibbons.

George W. Biddle, Esq. and Hon. Benj. Harris Brewster,

for Sheppard.

Opinion by AGNEW, O. J., February 1, 1875.

The application to this case of the principles governing the

controversies between individuals who are affected by their own

acts, is a source of error. Analogical reasoning misleads, when

true analogy is wanting. The proper character of this case must

be stated in order to determine it correctly. It was a contested

election, a proceeding to redress a public wrong. Under the Act

of 3d May, 1859, contested elections for district attorney are to

be decided in the manner provided for contesting the election of

county officers: 1 Brightly, 490. The Act of 2d July, 1839,

gives jurisdiction to the courts of quarter sessions, to “/Lear and

determine” all cases i11 which the election of any county or

township officer may be contested: 1 Brightly, 572. The pro

ceeding is on the petition of at least twenty qualified voters,

complaining of an undue election or a false return. The peti

tion in this case will be found in 15 P. F. Smith, 22. It sets

forth various frauds and illegal practices, alleged to be done with

intent to hold an undue election, and to prevent an honest ex

pression of the popular Will at the election. In the opinion on

page 29, it is said: “The contest of an election is a remedy given

to the people by petition for redress, when their suffrages have

been thwarted by fraud or mistake. The instituted tribunal is

the court of common pleas or quarter sessions as the case may
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be. By the Acts of July, 1839, and February 3, 1854, the court

is to proceed upon the merits of the complaint, and determine

finally concerning the same according to the laws of this Com

monwealth. No bill of exception is given to its decisions, nor

appeal allowed, and its decisions are final. Consequently the

supreme court has no jurisdiction over the subject.”

The supreme court thus having no power to review the mer

its, it can only, under its general power to supervise the pro

ceedings of inferior tribunals, bring up the record for this spe

cial purpose. The power to correct errors in the judgment in this

case belongs to the quarter sessions alone. To it is the cause of

the people committed, and it alone can determine whether popu

lar will has been defeated by fraud or unjust practices.

Now it is evident that when this court brought up the rec

ord of the quarter sessions by certiorari, it was for no purpose

of correcting the findings or decree, and when it affirmed that

finding or decree, it did not confirm it" on the merits for the

plain reason it had no power to inquire into them. It simply

afiirmed that the quarter sessions had proceeded in due course

of law. The duty of determining who was the legally elected

district attorney demanded a truthful and faithful performance

of this function, by the only lawful tribunal, and if it made a

mistake by which the will of the people was actually falsified,

instead of being ascertained as the law required, this very duty

demanded that the court should correct its own mistake in due

time.

It is well settled that elections of the people should not be de

feated by mere informality, and hence the law declared that the

court “should proceed upon the merits of the complaint.” This

being the peculiar province of the quarter sessions, it refused to

correct its own palpable mistakes of calculation, which defeated

_ the popular will, it would violate the very spirit and intent of

the law which required it to ascertain the merits. ow what

were the mistakes the court below had made? It had, by mere

accident omitted to credit Mr. Sheppard with thirty-six votes of

naturalized citizens which it had allowed to be legal. It had

also made the mistake of deducting the pa/rged votes from the

majority of Mr. Sheppard, instead of deducting them from the
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whole poll before the majority was struck. Correcting these

errors of calculation, Mr. Sheppard was actually elected as well

as returned.

The duty of correction is admitted, but it is said it must be

done while the record is in the breast of the court, and therefore

before the end of the term. This is the conceded rule, but does

it apply to this case? Clearly not: It is a case of suspended

power only. The application was made during the term, and

while the record was yet in the breast of the court, and capable

of correction. The court was advised of its mistakes, and en

tertained the application by receiving and permitting it to be

filed. But its hands were then tied, its power to act suspended

by the mandate of a superior court, to send up its record for

alleged errors of procedure. It then could proceed no further,

without disrespect to the superior tribunal. Here was the clear

distinction. It was but an involuntary suspension of its un

doubted power, not an extinguishment. The cause was not re

moved by an appeal which ended its inquiry into the merits.

The superior court acquired no jurisdiction over the merits, and

therefore its writ could not deprive the inferior court of its right

ful power to correct its own mistakes. For the same reason the

decree of the superior court, which it is said ratified and affirmed

the false finding of the inferior court, did not affirm its false

hood. It could neither inquire into the merits of the petition

for the correction of mistakes nor strike them off, because they

were received and filed in time. There was, therefore, but a sus

pension of the power of correction in the quarter sessions, which

was resumed when its record was returned. The term had

passed only in point of time, not of judicial cognizance. It was

not an attempt to correct an error of judgment after it had

passed finally into the record. It was no re-judgment of the

merits, when judgment had gone by. Such attempts are clearly

illegal, as shown in the case of the Commonwealth v. Maloy, 7

P. F. Smith, 29, and the error was not saved in that case by the

illegal custom of entering immediately a rule to show cause why

the sentence should not be modified or set aside. Under such a

practice, no judgment could ever be final. But when a rightful

petition for the correction of a mistake, is received, on what
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principle of sound reasoning does the removal of the record by

a higher authority for another and a rightful purpose, merge the

pending petition forever, a11d drive justice from her seat? It is

only by false reasoning and ill fitting analogies, such a conclu

sion can be reached. It is said the suspension was Mr. Shep

pard’s own act, and he is estopped. True, it was his act, and it

was his right also. He believed the proceeding wl1icl1 unseated'

him to be irregular. He failed, but his mistake did not oust the

right of the people to have their own ofiicer elected by them.

Their right to have the merits of the election truthfully declared

by the court was not barred by the suspension, caused by his

, writ, from an appeal to the only tribunal having power to cor

rect the mistake; they were not estopped by his act. The power

of the court, though first moved by his petition, was not arrest

ed in its motion because he failed. The court itself, as the

chosen tribunal of the ‘people, was bound to correct its errors

when -made known to them in any way. It is a false analogy to

say he elected his remedy, and therefore the court cannot exer

cise its inherent power to do right. It is a false analogy to say

that the public redress is to be determined by rules applicable

only to a private controversy. It is a false analogy to liken this

case to the attempt of a court to rejudge its judgment after the

term was passed. This was no such attempt. Here was a mani

fest mistake of calculation shown by the notes of the judge.

As remarked by C. J. Lewis, there is a great difference be

tween revising a judgment and correcting a clerical mistake in

entering it: Smith v. Hood, 1 Casey, 220. “It is doubtless

true, (remarks Judge Kennedy,) that after the end of the term,

in which the court has rendered judgment upon a case, stated

on a general or special verdict from which an appeal may be

taken by writ of error, or otherwise, it cannot alter or change it

with a view to correct what the court upon further reflection

may consider an error therein, and yet it would be going too far

to say that such court may not afterwards and before any pro

ceeding has been had uponjthe judgment, correct a mere mis

take that has arisen in entering it differently from what was in

tended and perhaps directedz” Stephens v. Cowan, 6 Watts, 513.

And said Judge Tilghman, one of the safest of judges: “But
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although it had been during the term, it would not follow that

the court had exceeded its power, for amendments have been al

lowed, not only after the term, but even after error brought:”

Ordweaoer v. Purdy, 6 S. & R., 511. The same excellent judge

said also, in Bailey v. Musgrove, 2 S. & R. 220: “Where the

object of the amendment is to do justice, courts are vested with

extensive powers, not only by statute, but by the common law.”

Judge Yates remarked in the same case: “The strictness

which formerly obtained in the granting of amendments, is said

in our books, to be almost entirely eradicated.” Still later,

Chief Justice Gibson has said, “Not only has every court the

power, but it is its duty to amend a clerical error, which stands

in the way of justice:” Owen v. Simpson, 3 Watts, 88.

The whole system of amendments is but an exercise of the

power of correction to reach substantial justice. It is the every

day practice of this court to disregard formal errors or mistakes

that do no injustice. The end is the same, that justice be not

put to shame by her own ministers. The books are full of cor

rections, and the legislature has expanded the power from time

to time. 1

Names may be altered, parties added or struck out, the

forms of action may be changed, two judgments may stand where

only one stood before, the bar of death is removed from estates

in joint contracts, and in some torts. Even the traditional sa

credness of criminal procedure has been invaded by the legisla

tive command, and indictments may be amended in certain res

pects which before were forbidden. And it may well be asked,
why should not those be trusted to correct their own mere mis- i

takes, who are entrusted with the greater power to decide the

merits?

This beneficial power may be illustrated by a few cases found

in the books. Eight years after udgment, and after the defend

ant’s death, the court permitted the record to be amended by en

tering judgment nuno pro tune: Zllurray v. Cooper, 6 S. & R.,

126. In Ordweaoer v. Purdy, supra, a plaintiff was permitted

to amend his declaration after judgment by altering the time of

the assumption. See also, Baily v. lllusgrore, supra. In Ste

phens v. Oowan, 6 Watts, 511, Judge Young, after the court rose
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in Indiana county, by letter from Ebensburg, stating that he had

entered judgment by mistake for the plaintiff, directed the pro

thonotary to “set the error right by entering judgment for de

fendants.” On error this was maintained. After a lapse of

forty years the court permited a ven. exp. to be amended to in

clude an executory devise levied on, but not recited in the 'veh.

exp: De Haas v. Brown, 2 Barr, 335. On the trial of an eject

ment under sheriff ’s deed, an amendment of the ven. emp. was

permitted, by inserting the name of a defendant from the pree

cipe, and the sheriff ’s sale thus passed the title: Seckler v. Over

ton, 3 Barr, 325. A judgment entered by mistake upon a war

rant of attorney, for a less amount than the obligation called for,

was amended after execution executed, and an alias awarded to

collect the balance: Smith v. Wood cfi Co., supra. An omission

in a leoarl faoias of the command to levy the debt, was permit

ted after a sheriff’s sale, and on writ of error the amendment

was held to be good: Peddle v. Hollings/lead, 9 S. & R., 277.

A writ of fa. on which land was levied and sold, was in its

entire body made out in a different case, and only the indorse

ment was right, and it was held to be amendable, and the title

passed: O/wen v. Sampson, supra. In Fitzgerald v. Stewart, 3

P. F. Smith, 343, a verdict for damages in slander was rendered

for plaintiff and a motion for a new trial and in arrest of judg

ment entered. The plaintifi‘ afterward died, and her death was

suggested, a11d a rule was entered to show cause why the writ

and action should not abate. After several terms the rules were

discharged and a judgment entered mmc pro tu-no as of the

'term of the verdict when the plaintiff was alive. This action

of the court was sustained. Thus when the plaintiff’s right of

recovery was actually gone, in point of time, the power of the

court was exerted through the legal fiction of a mmc pro tune

to prevent a failure of the verdict. In Ullerfy v. Clark, 6 Har

ris, 148, we have an illustration of the difference between the

correction of a mistake and an alteration of the judgment itself.

The language of Judge Kennedy, in Stephens v. Uowa-12., was

adopted, and it was held that a judgment without costs could

not, two years afterwards, be corrected to stand as a judgment

with costs. The question of costs was one of right and the
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court could not correct its error of judgment by a subsequent

order. This is the true distinction. But a court powerless to

- correct its mere mistake of calculation, or the misprisions of its

officer would be stripped of half its power to perform its true

'functions.

Upon the whole, we can discover in this record no excessive

exercise of power by the court below, which demands correction,

especially at this late day, when the term of oflice has expired

and the people have no contest and no cause for redress.

The proceedings are therefore aifirn1ed.—Leg. Int.

 

We publish in this number an article ante page 538, writ

ten by a distinguished lawyer of this State, on the subject of

amendments in contested election’ cases. The foregoing opinion

of the supreme court of Pennsylvania, holding that the court of

quarter sessions has a right to amend a record in a public con

tested election case, even after the case has gone to the supreme

court and been remitted to the quarter session, illustrates the

question of the power of the court hearing the case to amend

its records, in order to make the record conform to the facts;

but while this power to amend exists in the court it does not

necessarily follow that the parties can amend the papers so as to

change the case and present new issues.

GUARDIAN AND WARD.

 

A guardian under the statute of the State, has not the cus

tody of the lands of his ward, as a guardian in common socage

has. The guardian has authority to demand and sue in his own

name, as guardian for the personal property and demands due

his ward, but can not bring a suit in relation to the real estate,

except in the name of the wards. In the case of Muller v. Ben

ner, supreme court of Illinois, Sept. term, 1874, the court, per

Scott, J., say: “A guardian in socage, has the custody of the

land of the infant, and for that reason may lease it avow in his

own name, and bring trespass or ejectment in his own name.
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Hugh Ali/ner’s Appeal, 53 Penn. St. Rep. 500; 2 Kent’s Com.

228; Holmes v. Sealy, 17 Wend. 75.

But we do not think a guardian under the provisions of our

statutes can exercise any such power. It is apprehended when

a general guardian has been appointed under our laws, with a

defined statutory control over the estate of the wards, there can

be no such relation as guardian in socage. No power is confer

red byour laws upon a guardian, over the real estate of his

Ward except to lease the same, “upon such terms and for such

length of time as the county court shall approve.” He is

not given any interest in the lands as a guardian in socage

had at common law; and by no express words is he given, nor

by any fair intendment can it be held he is entitled to the pos

session-.

Our statute has not made it the duty of a guardian to take

possession of the real estate of his ward, nor has it given the

right to bring actions in relation thereto as a guardian in socage

at common law.

He has authority to demand and sue in his own name as

guardian for all personal property and demands due the ward,

but no power is given to bring suits in relation to real estate.

Upon this authority, it is clear that in Illinois the guardian can

not maintain an action of ejectment nor trespass to the real es

tate of his ward, but must bring the suit in the name of the

ward. The guardian may appear to prosecute and defend fol;

his wards in all legal suits where the land of his wards are

in controvery, but it must be in the name of his wards. In

Jl[inor’s Appeal, 53 Penn. St. 500, the supreme court of that

State held, that a guardian in that State has no control of his

ward’s real estate, except what relates to leasing it and receiving

the rents and profits, and that it is his duty to lease the land,

and that he is bound to keep the real and personal estate safely,

and to account for the personal estate, and the rents and profits

of the real estate. The guardian must be held to the same care

and management that a prudent man would exercise in his own

affairs, he must act for his ward and not for himself. In the case

of MeElheney v. Musiok, 63 Ill., 328, the court hold, that when

a- guardian, with a view of preserving an estate unimpaired until
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the heirs become of age, leases for a less sum than could be ob

tained from ordinary yearly rents, first securing the approval of

the probate court, and acts in manifest good faith, he is not liable

for having failed to secure the higher rent. By the common law

the guardian was required to take possession of his ward’s prop

erty, and he was not only liable for such property as actually

come into his possession, but for such as he might have taken

possession of by the exercise of diligence and without any wil

ful default"on his part. So in regard to the rents and profits of

the ward’s lands and tenements, and the income from every spe

cies of his property the guardian was chargeable with what he

actually received, and with what he might have received, had he

faithfully discharged his duty. The cases here may be consid

ered as modifying in a slight degree the common law rule of the

liabilities of guardians. See also, Bond v. Lockwood, 33 Ill., 212.

—-o-o-o

CODE PRACTICE TRESPASS-CASE.

In Howell v. Graves et al., 27 Arkansas, 365, it was held,

that where the action in its nature under the code of practice

resembles the form of an action under the old system of prac

tice, the law for the introduction of evidence and the giving of

instructions to the jury under the old system, will ordinarily be

observed. The court say: “The complaint must he framed with

precise reference to the specific remedy invoked as prescribed in

section 101, Code of Civil Practice, Smith v. Knapp, 30 N. Y.,

where an action in its nature under our code system of practice

resembles any form of an action under the old system of prac

tice, the law for the introduction of evidence, and proper to be

given in instructions to the jury under the latter system, will

ordinarily be observed in the former, though the code abolishes

all forms of action but one.” By the statute of Illinois, § 22,

p. 777, Hurd's Stat., it is provided that, “The distinction be

tween the actions of ‘trespass’ and ‘trespass on the case, are

hereby abolished, and in all cases where trespass or trespass on

the case, has been heretofore the appropriate form of action, ei

ther of said forms may be used as the party bringing the action.
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may elect.” \Vhile this statute allows the party to elect as to

which form of action he will elect to bring it, does not in any

manner change the law as to the admissibility or introduction

of the evidence, nor the form of the pleading, nor the law to be

given to the jury, by way of instructions from the court. Under

the authority of Smith v. Kn-app, 30 N. Y., 581, and Howell v.

Graves et al., supra, it would seem proper that our courts should

hold that the pleading and trial should be the same as was prac

ticed before the passage of the statute. That in other words,

that.the statute obviates law questions arising under the com

mon practice, as to whether the form of action should be tres

pass or trespass on the case. '

Our supreme court in referring to this statute in the case

of Scott v. Bryeon, decided at the Sept. term, 1874, at Ottawa,

and not yet reported, say: “The act of 1872, abolishes the dis

tinction betwen actions of ‘trespass’ and ‘trespass on the case,’

to which class trover belongs.” We give the exact language of

the court, and infer that the court will hold that the statute

breaks down the distinction between trespass and trover. Query?

Does the statute break down the distinctions that have hereto

fore been made in the measure of damages?

i—<-O-0->———i
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ABATEMENT. PENDENCY OF SUIT IN A FOREIGN STATE.

1. A motion for a continuance was properly overruled, as the mere pen

dency of a suit in one State can not be pleaded in bar or abatement of an

action in another State, even between the same parties, and for the same

cause of action. Allen et al. v. Watt., 218.

2. That the filing of a plea in a proceeding in garnishment by the gar

mishee to the jurisdiction of the court is not a full appearance. T., W. &

W. R. R. Co. v. Reynolds, use, déc., 322. -

ACKNOWLEDGMENT.

1. Prior to the taking effect of the code of 1851, the acknowledgment

of the wife was essential to a valid conveyance of her own property; but

, under the code of 1851, and the act of March 8th, 1860, § 2255, the con
veyance of a married woman has had the same effect as a conveyance by a

femme sole, or by a man, an acknowledgment being necessary to its admis

sion to record, as constructive notice to third persons, but not essential to

its validity between the parties. Westfall v. Lee, 17 Iowa, 12; McHenry

v. Day, 13 Id., 445; distinguished from this, in this, that they were on in

struments of date, prior to the act of March 8th, 1858. Simmons v. Her

vey et ua..., 20. This case compared with the statute of Illinois, in note, 33.

2. A certificate of acknowledgment, by a justice of the peace, certify

ing that Electa S. Davidson, who was personally known to him to be the

real person whose name was subscribed to the foregoing instrument, ap

peared before him and acknowledged the execution thereof as her free act

and deed, for the purposes therein mentioned, and that Ezra D. Davidson,

husband of the said Electa S. Davidson, personally known to him, &c.

Held fatally defective. Trustees, déc. v. Davidson, 164.

3. A certificate of acknowledgment: “And the said wife of the

said having been by me examined, separate and apart, &c. Held

insufficient to convey land of the wife. Merritt v. Yates et al., 352.

4. A certificate of acknowledgment, when signed and the deed deliver

ed to the grantee, the officer can not amend the same, nor execute a new

certificate for the purpose of giving validity to the deed. Ibid.

ADJOINING OWNERS OF LAND–DUTY OF SUPPORT.

1. The defendant contended that if he used due care in grading his lot

he is not liable for plaintiff's injury, and asked the court to submit that

uestion to the jury. This the court refused, and charged the jury that if

the injury was occasioned by the dcfendant's excavations he is liable,

whether the work was done with due skill and care or not. Altwater v.

Woods et al., 330.

ADMINISTRATOR. See BILL TO REDEEM.

ANTENUPTIAL INCONTINENCE AND WENEREAL DISRASE.—Is IT

GROUNDS FOR DIvoRCE, 193.

ANTENUPTIAT AGREEMENT.

1. By the statute of wills the widow in all cases is allowed certain spe

cific articles of property for the benefit of herself and family and the only

question in this case is, is the widow barred of such right by the terms of

an antenuptial agreement containing this provision: “It is agreed that

the property of each shall be# separate and distinct, held and enjoyed

by each separately and distinctly by each, in the same manner as if they

were and had continued unmarried; and upon the death of either party,

his or her real estate and personal property shall pass to his or her'.
executors and administrators, free from all claims of survivor.” Held,
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ANTENUPTIAL AGREEMENT.

that where there is children of the decedent, constituting the famil , that

the award is as much for their benefit as for hers, and that she as no

power to release it by antenuptial agreement or otherwise.

ATTORNEY AT LAW. Duty of an Attorney at Law in advising his clients.

1. Held, that an attorne is in one sense an ofiicer of the court, and

owes a duty to it and to the aw as well as to the client. He violates this

duty in advising or in instructing those applying to him for counsel or in

struction to attempt a dishonest evasion of the law. Dunn v. Bradley, 321.

2. His oflicial oath binds him to discharge the duties of his ofiice “ac

cording to law." Id.

BILL OF EXCEPTIONS.

1. The oifice of a. bill of exce tions; when the same should be signed

and when the party should have the same signed.

2. If a party does not allege an excqption to the 0 inion of the court,

and reduce the same to writing during e progress o the trial, it is not

the duty of the judge to allow such exception, and sign and seal the same.

In practice, however, the exception is merely noted, and the bill is after

wards settled.

BILL TO REDEEM.

1. Bill to redeem from a sale under a trust deed. The trustee named in

the deed havin died, the sale was made by his widow, the administratrix

of his estate. t was provided in the trust deed, in default of the payment

of the notes secured. &c., on the application of the legal holder, "John

Rauscher, or his legal representative, ' should advertise, sell and convey

the land, as the attorney of the grantor. Warnecke v. Lembca. 177.

2. The only question presented is, whether the administratrix of the de

ceased trustee could rightfully make the sale. Held, that she could not,

and that the only remedy was to appl to a court of chancery. to a point a

trustee to complete the execution of t e trust, or to file a bill and oreclose

the same, as in an ordinary mortgage. Id.

CHARITABLE USES. See WILLS.

CHATTEL MORTGAGE. '

1. Until breach of the condition of a chattel mortgage, the mortgagor

holds a contingent interest, that is liable to levy, otherwise when the mort

gage becomes forfeited. Pike v. Calvin, 129. -

2. When the mortgage provides that the mortgagor may retain the pos

session of the pro e y mortgaged until default 1n payment, unless seized

under execution, 180., if levied on he may possess himself of it by replevin,

or if he fail to do so, and it is sold he may recover it from the purchaser,

who will be entitled to the surplus, if any remains, after paying the mort

ga e debt. Id. _

‘ . If the mortgagee reduces the property to possession before a levy, or

if he takes it from the oflicer after levy the creditor's only remedy IS by

garnishment against the mortgagee; this applies to mortgages providing

for sale. Id.

4. A general description of personal pro erty in a chattel mortgage that

will enable the same to be readily identifie will be sufficient. Id.

5. The interest of such mortgagor of property in his possession, by the

terms of the mortga e, issubject to levy and sale, unless the mortgagee

shall try the right o property or replevy the same; and unless he does pro

ceed in this manner the ofiicer is justified in selling whatever interest the

defendant may have in the property, hence the action of trover will not lie

against the oliicer. Id.

6. Where a mortgage contains a clause giving the mortgagee the right

in the case at any time before the debt, secured by the mortgage becomes

due, feeling himself “unsafe or insecure," to take and sell the property,

will, when the same is levied on by virtue of an execution authorize such
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CHATTEL MORTGAGE.

njoglgagee to Bliflii to tlreat the condition ,as broklegn, and to take possession

0' e roperty y rep evin. Lewis v. D Arc;/, 6.

" 7. "he mortgagor in such case has such an interest in the property as

is subject to levy and sale. But the right of the mort agee can not be de

feated by the lev of an attachment or execution, alt ou h the levy may

have been right ullry made, while the property was in e hands of the

mortgagor, still the m0rtgagee‘s right to make his election to reclaim the

property woulildprevail against the officer making the levy, as well as the

mort a or. .8. gT e mortgagor on taking possession is compelled to offer the prop

erty for sale at once, and the su lus, after aying the debt secured by the

mortgage, will be subject to the evy made by the officer. ' Id.

CHURCHES AND CHURCH PROPERTY. -

Sylabus of the case of Hale v. Everett, and note, 140.

CITIES. SEE Towns AND Crrins.

CITY CHARTER. SEE Towns AND CI'rIEs.

CODE PRACTICE TRESPASS-CASE. See Page, 575.

COMMON CARRIER.

1. This was an action of assumpsit brought by appellees against appel

lant for unreasonable dela in the transportation of corn and oats shipped

at various stations on the ine of appellants road, in the spring of 1865, con

signed to Cairo. Held, that if appellant failed to transport the grain to

its point of destination within a reasonable time, and the price of the grain

dec 'ned in the market at Cairo, the point to which it was consigned, then

appellees would be entitled to recover the difference between the market

price at Cairo, when it should have arrived and the time it actually arrived;

or if, in consequence of the delay there ceased to be a market for the grain

at Cairo, then it would have been the privilege and right of appellees with

out reasonable delay to ship the grain to some point where it could have

been sold for the most advantageous price, disposed of it to the best ad

vantage and held the appellant for the loss. Illinois Cent-ral R. R. Co. v.

Cobb, Blaisdell zit‘ Co., 514.

2. When a common carrier receives goods for shipment, and gives the

consignor a bill of lading, in which the goods are described to be in appa

rent good order, we see no reason why the bill of lading should not be held

prima acie evidence that the goods were in good condition. Id.

3. he price for which appellees sold oats at that time in Cairo, held

competent as showing the market price of oats in Cairo at that time. Id.

4. For the purpose of establishing the market price of corn, appellees

introduced in evidence a correspondence between them and Bacon & Co.

Held, incompetent testimony.

5. The measure of damages was -the difference between the market

price at Cairo when the grain should have arrived, and the market rice

when it did arrive; and, if there was no market for it in Cairo, appe lees

were bound to find a speedy market and dispose of it on the most advan

tageous terms, and the difference between the market rice when it should

have arrived, and the price thus received, would be t e measure of dani

ages. Id.

6. In a case like this, it is not enough for the appellees to show they

received a specified sum for the grain and then stop, but the burden of

proof is on them, to clearly prove the disposition made of the grain, the

price received and the expenses, &c.

CONFESSIONS. _

1. On a question of the admissibility of the confessions of a prisoner,

which had in the first instance been admitted b the court it is not error to

submit it to the jury on the evidence to say w ether any improper influ

ence was used, and in charging. if there was any, that they should disre

gard the confession. Brown v, C0m., 212.
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CONTESTED ELECTIONS.

1. Amendments in contested election cases, 538.

2. The court of quarter sessions has a right to amend its record in a

public contested election case, even after the case has gone to the supreme

court and been remitted to the quarter sessions. Gibbons v. Sheppard, 567.

CONTRACTS.

1. In cases of executory contracts the law gives the purchaser a reason

able time in which to make a fair examination, to see whether or not the

property answers the character called for by the contract. Deane et al. v.

Dunham-, 173.

2. The distinction between executed and executory contracts discussed

and defined. Id. '

3. What is a reasonable time for the purchaser to determine whether or

not the property answers the contract, is a question for the jury under all

the circumstances. Id.

4. If the purchaser fails to make the examination within such reason

able time, he will be precluded from offering them back, and rescind the

contract and avoid payment on that ground. Id. _ .

5. In case of purchase by sample, or in case of contracts for future de

livery, the law will im ly that t e parties contemplated the property or

goods to be delivered, s all be of a fair and merchantable quality, and will

raise a warranty to that effect. Id.

6. But in case the purchaser fails to make the examination and otfer to

surrender the goods within a reasonable time. under all the circumstances

in the case. the_ roperty or goods did not answer the contract, such ur

chaser would sti 1 have the right to rely upon the Warranty implied by aw,

in mitigation of damages un er the general issue, and would only be liable

on a quantum merruit for the goods. Id.

V 7. Entire contract—adininistrator‘s sale. At an administrator‘s sale by

K .. S. purchased a mare and a horse, they having been put up separately

and knocked down to him on separate bids. S. discovering afterwards that

the horse was unsound. he refused to receive him, but oifered to receive and,

pay for the mare. but refused deliver one unless S. would receive and

pay for both. S. persisting in his refusal, the animals were put up and

sold for a less sum. Held, an entire contract. Kerr v. Shrader, 332.

8. The court charged the ju that the sale of the horse and mare con

’ stituted but one contract, and p aintiff was not bound to deliver one with

ofit the other. Id. -'

9. That in the absence of express warranty, representations of sound

ness made b the plaintiff at the sale constituted no defense, unless the

jiiry found t at he fraudulently concealed defects known to him, which

could not be discovered by the exercise of ordinary care and caution. Id.

10. That if plaintiff used due and proper care, as to time and manner of

the second sale. the true measure of damages was the difference between

defendant's bid and the amount realized at the second sale, together with

costs of keeping and other incidental expenses. Id.

11. A corporation cannot be created by contract. Stowe v. Flam!» 347.

12. The contract of an infant can not be enforced except for necessaries.

When the infant represents himself as of age and thus obtains the credit,

he becomes liable on the case for damages. Hughes v. Gallans, 350.

13. Antenuptial agreement. By the statute of wills the widow in all

cases is allowed certain specific property for the benefit of herself and fami

ly, and the onl question in this case is, is the widow barred of such right

by the terms o an antenuptial agreement containing this provision: “It

.is agreed that the property of eac shall be kept separate and distinct, held

and enjoyed by each, separately and distinctly by each, in the same man

ner as if they were and had continued unmarried; and upon the death of

either party, his or her rea1_ estate and personal pro rty shall pass to his

or her eirs, executors and administrators, free from 'a claims of survivor.“
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CONTRACTS. _ _

Held, that where there is children of the decedent, constituting the family,

that the award is as much for their benefit as for hers, and that she has no

power to release it by antenuptial agreement or otherwise. Phelps v.

Phelps, E.r'r., 501.

CORPORATION.

1. The act of Congress, of April 20th, 1871, and the 14th amendment

to the constitution of the United States, apply to natural persons only, and

not to corporations. People v. The Chicago ¢fi‘ Alton R. R. Co., 70.

2. A corporation can not be created by the agreement of parties; The

actin relation to the formation of manufacturing companies discussed

stock is essential to the existence of manufacturing companies. There

must be at least three stockholders, That until such proceedings are had

the proposed corporate property is not changed to corporate property.

Stowe v. Flagg et al. 347.

CONSTITUTIONAL LAW. _ _ _

1. Every man has the right to acquire and protect his pro erty, to be

secure against unreasonable searches and seizures, to a falr tria before he

can be deprived of life, liberty or property, and in all criminal prosecutions

the right to be heard, to demand the nature and cause of the accusation

against him, and to meet the witness face to face. Sullivan v. Oneida. 74.

2. There is no authority in the law or under the constitution, for a coun

ty clerk to extend a tax otherwise than equally upon all taxable property

in proportion to the value as ascertained and determined by those upon

whom the law has imposed the dut ' of assessin it. Ramsey v. Hoeger, 112.

3. Under the constitution and aw_ now in orce, so much of the act of

1869, entitled an act to fund and provide for paying the railroad debts of

. counties, townships, cities and towns. as requires t e State revenue to be

collected on the valuation of the taxable property in the State remaining

after deducting in counties, townships, cities and towns which have out

standing indebtedness, incurred in aid of the construction of railroads. the

increased valuation of the taxable property over that of the year 1868, is

abrogated and can not be enforced. .I_d., 112.

4. The 117th section of the act _entitle_d county courts, held unconstitu

tional, so far as the same authorizes criminal warrants to issue Without

proof of probable cause. People ex rel. Smith v. Brown, 202.

5. The constitutional rovision that requires “ All laws relating to courts

to be general and of uni orm operation, and the jurisdiction, powers and

roceedings, and practice of all the courts of the same class or grade, so

far as regulated by law, and theforce and effect of the process, judgments

and decrees of such courts severally, shall b_e uniform." considered, and

held, that so fa.r as the act authorizes prosecutions by information, is uncon

. stitutional and void. Id., 202. .

6. When the county may pay for clerk hire._310. .

7. The 7 per cent. tnes collected under aud1tor’s warrant of 1873, 310.

CONTINUANCE. _ . _ _ _ ' -

1. In case of surprise, Qccasioned by theintroduction of important testi

mony susceptible of contradiction if_oppoi-tunity be offered. a continuance

if asked for may be granted, but after a party h_as submitted his evidence

and taken the chances of a verdict, he will not be allowed a new trial

merely on the ground that he has since obtained other evidence cumulative

-to that given on the trial. and of which he did not then anticipate the imi

portance. Beaumont v. Grog/’s Ex’rs, 191.

2. A motion for a continuance was properly overruled as the mere en

dency of a suit in one State can not be pleaded in bar or abatement 0 an

action in another State, even between the same parties, and for the same

cause of action. Allen et al. v. Watt, 218.

CQNVEYANCE. See AcKNowi.EnoMEn'r. DEED. _ SWAMP LAND.



582 I N D E X .

COUNTY COURT. See CONSTITUTIONAL LAW.

DEED.

1. Under our statute, as at common law, a grantor, a grantee, and a

thin to be ranted must all be described in a deed. and an instrument in

whic any 0 these are omitted is not legall executed. and can convey no

title where the wife signed with her husban a blank mortgage, which was

delivered to the husband. who inserted therein a descri tion of real estate

owned by the wife, and then delivered the paper to a t ird party with in

structions to negotiate it and insert the name of the mort when ne

gotiated, it was held that the instrument was not the dee of the wife.

Simmons v. Hervey et rex., 20.

2. The (power to fill a blank in a conveyance of land, otherwise duly ex

ecuted, un er a. parol authority not being plresented as a question, the deci

sion of which is essential to a decision in t is case it is not conclusively de

nied; but Dillon, J ., is of opinion that it is the simpler. better and safer

doctrine, to deny even this power, and the validity as between the parties

to a conveyance thus executed. unless it has been subsequently redehvered,

or at least confirmed, ratified or adopted by the grantor. This case is en

tirely diiferent from MeHenry v. Day, 13 Iowa, 445, and Baldwin v. Snow

den, 11 Ohio, 203. Id. See note to this case, 33.

3. A deed can not be re-formed as against a married woman. Trustees

v. Davidson, 164.

4. The form of a mortgage for the better securing

school fund, contains a covenant that in case additional security shall be

required the same shall be given to the satisfaction of the board of trus

tees for the time bein . Held, that in default of giving such additional

security when re uire . that the mort ge may be foreclosed before the ma

turity, by the e ux of time. Id., 16%.}

5. A mortgage, the name of the husband (grantor) in blank, held valid

as to him when properly signed. Id., 164.

of loans from the

DIVORCE.

1. Indefinite and uncertain pleadings in actions ‘for divorce on the

ground of adulte . The rule as to the time, place and person with whom

adultery is allege to have been committed. Tein v. Tein, 167.

2. The defendant in his answer averred that the parties with whom

the adultery is alleged to have been committed are unknown to him, neither

did he state the times or places. Held, that while he was perha s war

ranted in not giving the names of the persons because unknown to ' , he

is not warranted in omitting to state the times and places at which the

offenses were committed. Id., 167.

3. Rule in divorce cases, 506.

4. The court refused to grant a decree of judicial separation on the

ground of the husbands cruelty in a case where the wife had committed

adultery, bein of opinion that she did not require the protection of the

court. Whetfier the court can, in any case, grant a decree of judicial

separation on the ground of cruelty to a wife who has been guilty of adul

tery. Query. G1-ossi v. Grossi, 528.

. A woman who has obtained a decree of judicial separation by reason

of her husband's adultery, may afterwards institute a suit to dissolve the

marria. on the ground of her husband's adultery committed subsequently

to the ecree for judicial separation, coupled with his cruelty to her during

co-habitation. Green v. Green, 528.

6. cln a suit of nullity, it appeared from the husband‘s evidence that

whenever he had attempted to have intercourse with his wife the act had

roduced hysteria on her part, and that althou h he had co-habited with

er for more than three years the marriage ha never been consummated.

The wife refused to submit to inspection. On the evidence of the husband,

the judge ordinary made a decree nisi, to annul the marriage under the

provisions of the statute. 36 Vict., c. 31. H. v. H., 528.
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DIVORCE.

7. Void decree, for want of roper service. In New York, the second

marriage, by statute, is voidab e—not void—and the remed of the first

husband is y bill to annul the voidable marriage. The chifdren of such

voidable marriage are legitimate. At common law, however, a second

inariia e is void absolutely. Hochland v. Hochland, 560.

8. ever ought divorces to be easily obtained. Potter v. Potter, 485.

9. Only such facts as would be cause for a divorce, warrant a husband

or wife in separating from the other. Id.

10. The rule governing ecclesiastical courts, with regard to cruelty, is

adopted by American courts. Id. ~ _

11. Courts should -not interfere in domestic quarrels, unless there be

somethin to make cohabitation unsafe. Id. .

12. A usband may be justified in forbidding his wife any further in

tercourse with her friends. Id.

13. A slight assault or battery in anger, in ordinary cases, does not jus

tify a wife in se arating from her husband. The attending circumstances

should be consi ered. Id.

14. Violence, provoked by the wife, if not excessive, is no cause for sepa

ration. Id.

EVIDENCE.

1. It is proper in a homicide case, to offer in evidence of identification

the photograph of deceased. Udderzook v. Com., 170.

2. In an action against a common carrier, for not delivering grain with

in a reasonable time, it is not enough for the plaintiffs to prove they re

ceived a specified sum for the grain and then stop, but the burden of proof

is on the plaintiffs to clearly prove the disposition made of the grain. the

price received, and the expenses, &c. Ill. Cent. R. R. C0. v. Cobb, Bla1's

dell ti‘ Co., 514.

EXEMPTION.

A defendant can claim his exemption out of his effects in the hands of

a garnishee, and the garnishee is liable for the amount if he suffers judg

ment to go against him. Jones v. Tracy, 107.

GARNISHMENT, 529.

1. Process of garnishment may issue upon judgments in the circuit

courts to any county in the State. T., W. it W. R. R. Co. v. Reynolds,

use, $0., 322.

2. That the filing of a plea in a proceeding in garnishment by the gar

nishee to the jurisdiction of the court is not a full appearance. It is there

fore, held to be error, to render final judgment on sustaining a demurrer to

the jurisdiction. Id.

3. The judgment in such a case should be a conditional one, as upon

default, and a sci. fa. should be ordered returnable to the next term of the

court, to show cause why the judgment should not be made absolute. Id.

GUARDIAN AND WARD, 573.

1. A guardian can not maintain ejectment nor tresspass to ward’s land,

except in the name of the ward, 573.

2. A guardian has the exclusive right to the custody and management

of his ward’s estate, and a chancellor can not restrain the guardian from the

management of such estate until proceedings to remove him are begun or

contemplated. Northrup v. The First National Bank of Scranton, 279.

GRAND JURORS. THE SELECTION AND SUMMONING or, 241.

1. The court below refused to permit the grand jurors to be"polled on

their voir dire before the submission of the bill of indictment. Held, not

to be error. Brown v. Com., 212.

2. Under an order for a tales de eircmnstantibus, the sheriff may sum

mons the talesmen from either the bystanders or the body of the county, or

both. Id.
\
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HABEAS CORPUS.

1. Habeas corpus, ower of towns and cities, ofiice of the writ. Ez

parte Henry Beherns, 81.

fi 2. Tlhée right of magistrates to imprison in default of payment of

nes. . '

3. Power of courts to discharge, and what may be heard on habeas

corpus can not review the judgment of the committing magistrate. Id.

4. Practice, when the record upon which the committing magistrate

made the commitment is defective. Id.

5. The courts may, by writs of habeas corpus and certiorm-i look into

the record so far as to ascertain whether or not the judgment will sustain

the im risonment. Id.

6. hen a habeas corpus is directed to a rivate erson to bring up the

body of an infant, the court is not bound to eliver t e infant into the cus

tody of any particular person. People ex rel. Potter v. Potter, 485.

7. The court may in its discretion do so.

HOMICIDE>

1. When two persons are murdered at the same time and place. and

under circumstances evidencing that both acts were committed by the same

person or persons, and were part of one and the same transaction or res

ges-toe, the death of the one and surrounding circumstances may be given

in evidence upon the trial of the prisoner for the murder of the other, not

as an independent crime, but as tendin to show that the motive was one

and the same which led to the murder o ' both at the same time. Shafner

v. Com. distinguished. Brown v. Com. 212.

y 2. It is pro er in a homicide case to offer in evidence of identification

the photograp of deceased. Udderzook v. Com., 170.

HUSBAND AND WIFE.

1. It is the settled law in this State, that by an instrument duly exe

cuted, the wife may mortgage her separate property to secure her own or

her husband’s debt. Simmons v. Hervey, 20. See note to same, 33.

2. What will justify a separation on the part of husband and wife.

Com. ex rel. Potter 22. Potter, 485.

d 3. Right of husband and Wife, as to the custody of their minor chil

ren. Id.

4. The husband is liable for necessaries furnished to the wife for the sup

port of herself and family. although she has been declared a femme sole

trader. Markley v. Wartman et um, 139.

INDICTMENT. .

1. Under the statute of Illinois every indictment or accusation of the

grand jury is sufficiently correct which states the offense in the language of

the statute, or so plainly that the nature of the offense may be easily un

derstood by the jury. McCutchen v. The Pe0pZe.90.

2. Form of indictment under the liquor law of the State of Illinois, 96.

3. The indictment in this case, charges that the three persons named,

with a stick of wood which each severally had, and held in their several

right hands, inflicted the mortal wound causing death. The grounds of the

objection to the indictment is, that the act is physically impossible. Held,

that there is no physical impossibility in the act charged, however improb

able it may be. Coates v. The People, 324.

4. The statute in relation to accessories, at or before the fact, construed

and held, that all accessories at or before the fact are principals, and must

be indicted as principals and not otherwise. Id.

5. That it i ht be advisable to describe in the indictment, the circum
staiorices 02 the oflgense as they actually occurred, but this is not indispen

sa e. 'I .

6. Under this indictment, proof that either of the defendants struck the

fatal blow with the weapon described, and that the others were accessory
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INDICTMENT. -

at or before the fact, would be sufiicient to sustain a conviction of all of

them as principals, and that there would be no variance between the proof

and the allegations in the indictment. Id.

7. Where the intent is mentioned in the statute as an element of the

ofiense, the intent must be alleged in the indictment, but where the statute

is silent as to the motive, no intent need be averred in the indictment.

McCutchen v. The People, 90.

INFANCY.

The contract of an infant at common law can not be enforced except for

necessaries. When the infant represents himself as of age, and thus ob

tains credit. he becomes liable in an action on the case for damages.

Hughes v. Gallans, 350. '

INJUNCTION. _

1. Upon an application for an injunction to restrain the railroad coin

missioners of Wisconsin from executing the act of March 11th, 1874, known

as the “Potter Act." the court refused the injunction, because they were in

doubt if the Statehad the power arbitrarily to fix certain rates for trans

portation of persons and property in or out of the State. Bondholders v.

Railroad Com’rs, 188.

2. A preliminary i 'unction should be granted only to prevent irrepara

ble mischief, such misc ief. for which the aw afibrds no adequate remedy.

Northrup v. The First National Bank of Scranton, 279.

3. The right to an injunction must be clearly established, not left in

doubt. Id.

4. When a preliminary injunction has been erroneously granted, it

should be dissolved on motion. Id.

5. A guardian has the exclusive right to the custody and management

of his ward‘s estate, and a chancellor cannot restrain the ardian from

the management of such estate until proceedings to remove 'm are begun

or contemplated. Id.

6. It is a well established rule of law that where power is given to a

municipal corporation in ex ress language to become indebted, the terms

and purpose of the grant measure the power, and when the authorities

attempt to exceed such power, a court of equity will grant an injunction.

McCormick v. East St.‘ Louis, 380.

INSURANCE.

1. That where insurance is made by a company with full notice of all

the facts, and receives the parties money under circumstances leading him

to suppose he was receiving in consideration thereof a valid contract of in

dernnity, must be held estopped from repudiating the contract. The State

Ins. C0. v. Lewis, 331. '

2. That when insurance is taken upon mortgaged property, and the in

surer is notified of the mortgage, and of course understands that proceed

ings may at any time be taken to foreclose it, it would be an unjust con

struction to hold that by the mere commencement of foreclosure proceed

in the policy would be annulled. Id.

INTE EST. ‘

The recovery of interest depends entirely upon the statute, and unless

authorized by the statute it can not be recovered. Ill. Cent. R. R. Co. v.

Cobb, Blaisdell rt‘ Co., 514.

JEOPARDY.

1. In a criminal cause, the discharge of the 'ury without the consent of

the defendant, after it has been duly impanneled and sworn, but before

verdict, is equivalent to a verdict of acquittal, unless the discharge was or

dered in consequence of such necessity as the law regards imperative.

Himes v. The State of Ohio. 336.

2. In such case the record must show the existence of the necessity

which re uired the discharge of the duty, otherwise the defendant will be

exonerate from the liability of further answering the indictment. Id.
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JUDICIAL SALE.

Mere inadequacy of price is not ground for setting aside a sheriff's sale,

but there must be other ground connected with£ uacy of price to war

rant a court of equity to interfere. Davis v. Pickett, 553.

JUDGMENT LIENS. See PRIORITY OF LIENS.

JUSTICE OF THE PEACE.

JUSTICE OF THE PEACE—JURISDICTION.

1. Whilst a justice of the peace could only render a fine not exceeding

$100, yet under the charter in evidence in this case, he is authorized to ad

judicate to an unlimited amount of property, and this seizure is unreason

able and in violation of the declaration of rights. Sullivan v. Oneida, 74.

2. May hold over. A justice of the peace may hold his office for four

#: and until his successor is qualified, and if such successor fails to qua

ify, the prior incumbent may legally continue to exercise the duties of the

office until a successor is elected that does qualify,310.

See also, the opinion of Blodgett, J. Township Bond, 538.

3. A justice of the peace may keep a special docket for the entry of the

record of chattel mortgages. Pike v. Colvin, 129.

LANDLORD AND TENANT.

The record in this case presents the direct question, whether the

landlord has a lien upon the property, other than growing crops, of the

tenant after it is removed from the demised premises, which can be en

£#" a bona fide purchaser. Hadden et al. v. Knickerbocker

et al., -

Held, that no specific lien is created or given on property other than

£ crops of the tenant, and that when property has been removed

rom the demised premises prior to the levy of the distress warrant, and

sold to a bona fide£ for value, such purchaser will take the title

to such }:verty. ut if the sale is fraudulent the rule would be other

W1Se. -

LIENS. See PRIORITY OF LIENs.

MANSLAUGHTER.

1. In all cases where a person shall be convicted of manslaughter, the

statute expressly empowers the jury to fix the time the person convicted

shall be confined in the£ which may be for natural life, or for

any number of years to be designated in the verdict, and that the court on

a plea of guilty has the power to sentence for life, or for any number of

years to be designated by the verdict. Coates v. The People, 324.

MARRIAGE CONTRACT, 334.

MARRIED WOMEN.

1. At common law, the husband is presumed to own all the personal

property in the possession of the wife, while they are living together. The

act of 1861, was not designed to overcome the common law in that respect.

The wife in order to maintain replevin against an officer levying an execu

tion against the husband, to enable her to claim the benefit of the act of

1861, must bring her case within its provisions, and if she acquired the

£ during coverture, in good faith from any person other than her

£ and, this is an affirmative fact for her to establish, and the law requires

her to show that the money or property that went to pay for the property

in question, was her own separate property, acquired in good faith from

some person other than her£ Reeves v. Webster, 144.

2. The rule deducible from Carpenter v. Mitchell and Cookston v. Toole,

is that the only contracts of a married woman that can be enforced against

her, are such as relate to her separate estate, or necessarily incident to its

enjoyment: Williams v. Hugurin, 418.

' The rule is, that to render the separate estate of a married woman

liable, the debt must have been contracted in regard to it, or for her own

benefit, on the credit of her own separate property, or where by some ap
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MARRIED WOMEN.

‘_ propriate instrument executed by her with a view to make the debt a spe

cific charge upon it Id. _

4. ,A general engagement to pay a debt contracted b a single bill-or

note, having no reference to her separate property, wi create no such

charge upon it as can be enforced in a court of equit . Id.

5. In-this case, the liability sought_to be enforce arose out of the fact

that the appellant endorsed the note given by her husband in payment of

his own indebtedness. It is silent as to the separate estate of the wife, and

it would be making an agreement for the parties which they never contem

" plated making for themselves, to construe the note into a contract to pay

out of a particular property. Id.

MECHANICS‘ LIEN.

1. That the mechanics’ lien law of this State does not apply to labor or

- materials furnished to the'State in the improvement of its real estate. That

the entire scope of the act refers to individuals and private corporations.

Thomas v. Trustees, 356. _ _ _

4 2. That the Industrial University at Champaign, is a State institution,

belonging to and controlled by the State, and the property is not subject

to the lien of mechanics or material men. Id.

3. In this case the petition fails to set out the terms of the contract with

the princi al contractor, and that the sub-contractor was within the

power of t e principal contractor to make it so as to bind the owner or the

_ property, or t at there was a suflicient sum due the principal contractor to

_pay the plaintiff, nor that plaintiff had performed his contract. Held, that

the petition was defective. Id.

MUNICIPAL BONDS.

1. A material change in the character of a railroad coin any will have

the effect of releasing a subscription to its stock. But the c ange must be

something that was not authorized at the time the subscription was made.

Nugent v. Supervisors of Putnam County, 251.

2. A subscription was made by a county to a railroad which was con

solidated with another railroad, the charter of the company to which the

subscription was made ermitting the consolidation. It was held that the

subscri tion was not re eased b the consolidation. I_d.

3. purchaser of municip bonds is put on inquiry as to three points:

lst. As to whether there ever has been authority of law by which the

the bond has been issued. 2d. As to whether the bond has been issued

by the proper ofiicials. and within the scope of their authority. 3d. Has

their issue been approved by a popular vote, and if so, was the election

called by the proper ofiicer authorized by law to call the election, 263.

4. The election must be held in conformity to the law authorizing the

same, and must have been called by the proper oificer,_and where the elec

tion is called b the wrong authorit , the onds issued in pursuance of such

an election, ' 1 be void in the han s of innocent holders, 263.

5. This suit was brou ht to recover on eight coupons for $100 each, is

sued by the county of ankakee, for interest maturing July, 1873 and

1874, on railroad bonds issued by the county in aid of the Kankakee and

Illinois River Railroad. Warrener v. The County of Kankakee, 556.

6. The defense interposed was in substance, that after the county had

voted the bonds in aid of the railroad, but before actual delivery the com

pany had consolidated its stock and franchises with the stock of a railroad

corploration in Indiana. known as the Plymouth, Kankakee and Pacific

Rai oad Company, and that said consolidation was invalid, because it was

not assented to in writing b all of the stockholders of Illinois; and also,

because the Kankakee and Illinois River Railroad Company had no road

constructed. Held, that the county could not set up this defense in its own

behalf in the manner it had attempted to do, for the reason, it had allowed

the consolidation in some form to take effect, and had allowed the consoli

dated company to put the bonds in circulation. Id.
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7. The ri ht of the compan to consolidate under its charter is limited,

but that di not take away t e right from the compan to consolidate

' uindleir tlhe genlelral law of the State, by complying with all t e requirements

0 t e aw. .

NE EXEAT.

1. Held, that in a proceeding by ne exeat, not of an equitable nature,

the plaintiff in analogy to the proceedin by capias ad regpondendum must

show by his petition, y facts stated an circumstances etailed, that the

debtor has been guilty of fraud, or that there is a strong presumption of

fraud. Malcolm v. Andrews, 561.

2. The English idea that a writ of ne eaceat is a prerogative writ, is in

ap licable in this country. Note 565.

1?. The writ has now become an ordinary process of courts of equity,

and it is as much a writ of right as any other process used in thetration of justice, and in cases of a purely equitable nature it must be

granted when a proper case is presented. Id.

ORDINANCES.

1. A town or city can not give its ordinances extra territorial effect,

except so far as it ma be clearly authorized to do so. Note to Sullivan v.

The City of Oneida, 1.

2. The power of towns and cities to control. Id.

3. The ordinance of the city requirin railroad companies to construct

crossings at the intersection of their roa s with the streets in the city held

valid under the charter of the city. The City of Bloomington v. The IIli

nois Central R. R. Co., 314. _

4. The ordinances of the cit of East St. Louis, providing that the com

mittee of ways and means of t e common council “be authorized to ad

just and compromise and claims of persons holding certificates of indebted

ness issued b the metro olitan police commissioners of the City of East St.

Louis, §g(r)1si ered and eld void. McCormick v. The City of East St.

Louis, .

OPINION OF COURT——How FAR AUTHORITY.

1. The language used in an opinion is always to be restricted to the case

before the court, and is authority only to that extent. The reasoning. illus

trations and references, contained in the opinion of a court are not authori

ty or precedent, but only the points arising in the particular case which are

decide?) by court. Lucas v. The Board of Commissioners of Tippe

canoe 0., .

PARENT AND CHILD.

1. A father is entitled by law to the custody of his legitimate infant if

he has means and fitness for the trust. If he abuse the trust the court will

protect the child. Potter v. Potter, 485.

2. A mother wrongfully living apart from her husband, has no legal

right against the husband, to the custody of their legitimate infant. Id.

3. Such infant has a legal right to nurture from its parents which they

are bound to observe. Id.

4. When the interests of the child would be promoted by the mother's

nurture. it should be placed in her custody. Id.

5. When the father’s means and fitness for the child's nurture, are bet

ter than or e ual to the mother's, the child’s interest and the father's legal

right, make t e latter the custodian of the child. Id.

6. In deciding as to the custody of children, courts are guided by the

child's interest.

7. The house of a third person. such person being addicted to the ha

bitual use of rofane language and intoxicating liquors to excess, is not the

proper lace or rearing a male child. Id.

8. henever a father becomes subject to the 'urisdiction of the court

in a proceeding for divorce, his common law rig t to the custody of his
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infant children, must necessarily yield to the discretionary power over thc

subject vested by the statute in the courts. Note to Potter case,495.

9. The laws and customs of a State, are the birthright of a child.

10. Modification of decree of divorce, so far as the same relates to the

custody of children. Id.

PAROL AUTHORITY TO FILL BLANKS IN A DEED. See DEED.

PARTNERSHIP, 527.

PATENT.

That when lands are entered and the patent issued to the purchaser, a

third party can not in ejectment, attack it collaterally, attack it for fraud.

Grantham v. Atkins, 37.

PHOTOGRAPH.

It is£ in a homicide case, to offer in evidence of identification the

photograph of the deceased. Udderzook v. Com., 170.

PRINCIPAL AND SURETY, 277.

PLEADING AT LAW.

1. It is a rule of pleading, that the plaintiff must in his declaration

state the nature of defendant's liability, and in order to recover must prove

the facts as alleged. Gridley v. The City of Bloomington, 44.

2. Although this may be done by a general mode of£ yet if
instead of doing so, the plaintiff states the ground of the defendant's lia

bility with unnecessary particularity, he must prove it as laid. Id.

3. In a suit against one of the makers of a promissory note, a plea by

the defendant, that his co-maker was at the time of making the note, a

married woman, and principal in said note, and that he signed it as her

surety, is subject to a demurrer. , Curmbley v. Searcy, 83. See SET-oFF.

4. Pleading.—Negligence. A complaint# a railroad company

charged that through the fault, misconduct, and negligence of the servants

and employees of the defendant in running the locomotive and train out

of their regular time, and at a high rate of speed, to-wit: forty miles an

hour, and without giving any of the proper signals of their approach, the

locomotive struck and killed two mules of the plaintiff, at a point where a

highway crossed the railroad. Held, this was a sufficient statement of neg

ligence. I. C. d: L. R. R. Co. v. Hamilton, 287.

5. In a complaint under the Indiana statute, to recover for stock killed

by a railroad traid where the road is not fenced, it is sufficient to aver that

the road was not securely fenced at the place where the animal got upon

the track. P., C. d: St. L. R. R. Co. v. Brown, 288

PLEA OF GUILTY.

The plea of guilty admits that the act was committed in manner and

form as charged in the indictment. Coates v. The People, 324.

PRACTICE.

1. Practice—Affidavit of plaintiff's claim-Defendant's plea and affida

vit of merits of defense. The plaintiff filed his affidavit of claim with his

declaration. The defendant filed his plea of the general issue, with an

affidavit of defense to the amount of $42. The plaintiff then filed a writ

ten admission, that that amount might be deducted, and asked for a judg

ment for the residue. Held. 1st. That the affidavit filed with the plea

should disclose with reasonable certainty the entire ground of defense re

lied upon. 2d. That if the affidavit was true this was all the defense there

was to the writ. 3d. That having in the affidavit alleged one defense,

which had been confessed, it was not competent to set up an additional de

fense not included in the affidavit. Allen et al. v. Watt, 218.

The practice discussed in note, 221.

PRINCIPAL AND ACCESSORY. -

One who,£ in the felonious intent, is present, aiding and

abetting the commission of a murder or other felony, is a principal, al
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though not himself the immediate perpetrator of the act. Worden v. The

State 04 Ohio, 336.

2. he presence, either active or constructive, of the accused at the

commission of a felony is not a necessary ingredient in the offense of aid

ing, abetting or procuring another to commit it, defined by section 36 of the

crimes act. Id. _

ORITY OF LIENS. _

1. The time of the commencement of a term of court is to be determined

by the record of the court, in connection with the statute under which the

term is held, and parol evidence is not admissible for the purpose.

2. In deterininin the question of (priority between the lien of a jud -

ment and the lien o a mortga. e, file for record on the first day of e

term, where the record fails to s ow the hour at which the court met, the

session of the court will be presumed to have commenced at 10 o'clock, A.

M., that being the hour, on the first day of the term, fixed by statute for

the return of the venires for the grand and petitjuries, and at which time

the coprt, where a different hour has not been prescribed, ought to have

opene .

3. In a suit by a judgment creditor. to marshal the several liens on real

estate. and to distribute the proceeds of the sale ‘thereof amon V such liens,

according to their respective priorities, the fund still being un er the con

trol of the court, the fact that in a former suit between two of the defend

ants, to which the plaintiff was not a party, a decree had been rendered.

giving to the junior lienholder priority, can not be pleaded as an estoppel

to preclude the court from awarding to each lien prioiit according to its

merits, the decree in the former suit having been ren cred, without the

presence of the_ necessary parties, and the ‘-fund being insufiicient to dis

charge all the hens.

PROMISSORY NOTE. Assionmnrir Wrrrrour Rncovnsn.

RAILROADS.

1. In a suit by second indorser against the maker of a proniissor note,

assigned without recourse, for full value before maturity, it was he d that

an assignment before maturity for value, without recourse, does not in itself

raise a suspicion of an infirmity in the consideration of the note, and is not

in itself sufficient to rompt inquiry into the consideration, who is about to

take such note for va ue by indorsement, without recourse. Stephenson v.

Q'Neal et al., 144. -

1. This was an action by plaintiff against the defendant, to recover dam

ages caused by the standing of frei ht cars on the cornpany’s railway track

in front of an eating house of the p aintiif, at_ the time when the passenger

trains on defendant s road stopped at the station for meals. Held, that the

plaintiff could not recover. Disbrow v. The Chicago and Ndrthwestern

R. R. Co., 65.

2. The act of A ril 20th, 1871, does not authorize a transfer from a State

court to the Unite States _court of a_prosecution by the State against a

railroad co oration for a violation of its laws. People v. Chicago rt-Alton

' R. R. Co., 86.

3. Upon an application for an injunction to restrain the railroad com

missioners of Wisconsin from executin the act of March llth, 1874, known

as the “Potter law,” the court refuse the injunction, because they were

in doubt if the State had the power, arbitrarily to fix the rate for the trans

ortation of persons and property in or out of the State. Bondholders v.

he Railroad Commissioners et al., 188. _ '

4. The charters of the plaintiff and defendant, and the ordinances of

the city council in relation to street crossings examined, and held, that the

city council map require all railroads within the city, to construct and keep

in repair suitab e crossings and approaches thereto. That it is within the

police power of the State to authorize the city council to require all existing
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railroads to construct and properly maintain suitable crossings at all street

crossings within the city. The City of Bloomington v. The Illinois Cent.

R. R. C0,, 314.

5. The plaintiff below, lost an eye through the quarrel of a couple of

drunken men on a car in which he was a assenger. Held, that the com

pany was liable, as it was the clear duty 0' its em loyees to repress all dis

orderly oonduct in their cars. Pittsburgh and onnelsville R. R. Co. v.

Pillow, 498. '

6. Signals. There is no statute in Indiana, that re uires railroad companies to blow the whistles or ring the bells of theirthocomotives on ap

proachinga highway crossing, but that dut ma devolve upon them in

the exercise of ordinary care, without a statu 9. Whether in a given case,

ordinary care requires the making of such signals is a question for the jury.

I. C. ¢éL. R. R. Co. v. Hamilton, 288.

Same—Defective Fence.

-7. A small portion of afence along a railroad track was burned on

Thursday. The next Sunday a horse escaped through the opening to the

track, and was killed on that day by apassing train. The section boss

whose duty it was to repair fences, had,passed over that part of the road

twice a day between the time of the injur to the fence and the killing of

the horse. Held, that the company was iable. T., W. if W. R’g Co. v.

Cohen, 288. ‘

8. This was an action of yassumpsit brought by appellee against appel

lant, for unreasonable dela in the trans ortation of corn and oats ship ed

- at various s 'ons on the 'ne of appe ants road, in the spring of 8255,

consigned to airo. Held, that if appellant failed to transport the grain to

its oint of destination within a' reasonable time, and the price of grain

dec ined in the market at Cairo, the point to which it was consi ed, then

appellees would be entitled to recover the dilference between t e market

price at Cairo when it should have arrived and the time it actually arrived.

Illinois Central R. R. Co. v. Cobb, Blaisdell <£~ C'o., 514.

REMOVAL OF CAUSES FROM STATE TO FEDERAL COURTS.

REMOVAL or CAUSES FROM run STATE COURTS TO THE UNITED STATES

"COURTS, 56.

Foams or PETITION, 60, 62. ,

Forms or Bonn, 63, 64. ' "

1. The Act of Congress of A ril 20th, 1871, does not authorize the

transfer from a State to a United tates court, of a prosecution by the State

against a railroad corporation for a violation of its laws. People v. Chicago

and Alton R. R. (70., 186.

RULE IN SHELLY’S CASE. _

The rule in Shelly’s case is: “When the ancestor takes an estate of free

hold by any gift or conveyance, and in the same gift or conveyance there is

a limitation, either mediately or immediately, to his heir or heirs of? his

body, the word “heirs,” is a word of limitation of the estate, and not a‘

word of purchase. The remainder is immediately executed in possession '

in the ancestor so taking the freehold," 334.

Note to Voris v. Sloan, 229.

SCHOOL FUNDS.

1. The statute authorizing loans by the Township Treasurer. prescribes

the form of the inort age to be 'ven as security, and declares that such

mortgages shall be ac owledge and recorded. as required by law of other

conveyances of real estate. School Trustees, rfic. v. Davidson, 164.

2. The form of mortgage re uired by statute contains a covenant, that

in case additional security shall e re uired, the same shall be given to the

satisfaction of the Board of Trustees or the time bein . Held, that in de

fault of giving such additional security when require that the mortgage

may be foreclosed before maturity, by the efliux of time. Id.
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3. The authority to require such additional security is given by statute,

and the covenant contained in the mortgage to comply, vests the Board of

Trustees with the discretion of determining when a case arises for the ex

ercise of the power, and unless it is exercised fraudulently or under such

circumstances of abuse or oppression as amounts to fraud, the propriety of

the exercise can not be made a subject of inquiry by the courts. Id.

SCHOOL DISTRICT.

1. The point in the bill in this case is, that appellants in order to keep

some four colored children from attendin the same school in the district

that is rovided for others, erected a sma house on the same lot where the

other sdliool house stands, and at the expense of the tax-payers propose to

employ an additional teacher to instruct the colored children_ in_ this small

bui ding, separate and apart from the other children in the district. Chase

et al. v. Ste henson et al., 125.

2. The ree schools of the State are ublic institutions, and in their man

agement and control. the law contemp ates that they should be so managed

that all children within the district, between the ages of six and twenty-one

years. regardless of race or color, shall have equal and the same rights to

partici ate in the benefits to be derived therefrom. Id.

3. hile the directors have large and discretionary powers in regard to

the management and control of schools in order to increase their usefulness,

they have no power to make class distinction, neither can they discriminate

between scholars on account of their color, race or social position. Id.

4. Had the district colored children suflicient for one school, and white

children for another, and had the directors in good fait rovided a sepa

rate room for each. where the facilities for instruction e entirely equal,

is a question not determined in this care. Id. .

5. The attempt on the art of the directors to maintain a school solely

to instruct three or four co ored children of the district, when they can be

accommodated at the school-house with the other scholars, can only be re

rded as a fraud upon the tax-payers of the district, any one of whom

das (lihe Eight to interfere to prevent the public funds from being squan

ere . .

SPIRITUOUS LIQUARS.

1. Spirituous liquors, ale or beer, are roperty; they are chattels,

articles of consumption and of conimcrce. ’ITieir abuse may be restrained

and punishment inflicted on those who sell them to the injury of others.

As well as other chattels, they may come under the designation of a nui

sance, and to a certain extent lose their quality of property, but they can

not do so per se. Sullivan v. The city of Oneida. 74.

2. That the clause of the third section of the liquor law of 1872, which

declares, that all places where intoxicating li uors are sold "iii violation of

the act, to be a common nuisance, and shall e shut up and abated, does

not authorize a destruction of ‘property. Streaton v. The People, 85

3. The first section of the act construed to prohibit the sale of

without alicense. Id. -

4. That under the police ower of the State, the legislature may au

thorize the abatement of a pu lic nuisance, and the carrying on of an ille

gal traflic in intoxicating liquor is a nuisance, and may be so declared and

abated. Id.

5. The second section of the liquor law of 1872, makes it absolutely un

lawful notwithstanding a party may have a license obtained under the pro

visions of the first section of the act to sell intoxicating liquors to minors,

unless upon the written order of the parents, guardian, or family physician,

and contains an absolute restriction upon selling such liquors to persons

intoxicated, or who are in the habit of getting intoxicated. McCutchen v.

‘liquors

The People. 90.

6._ The license procured under the first section of the act confers no au

thority on the licensee to sell intoxicating liquors to a minor except on one
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condition, viz: He shall have a written order of his parents, guardian or

family hysician. Id.

7. T e same section absolutely prohibits the selling of such liquors to

persons intoxicated or in the habit of getting intoxicated, and the license

obtained under the first section will afford no rotection. Id.

8. The law imposes upon the licensed selier the dutv to see that the

part to whom he sells is authorized to buy, and if he makes a sale without

this owledge he does it at his peril. Id. .

9. If the seller does not know the party who seeks to buy intoxicating

liquors at his counter is legally competent to -buy, he must refuse to make

the sale; and it is no answer to this view that the seller may be imposed

on. This is a. risk incident to the business. Id.

10. It is not deemed a material inquiry, whether the sale in this case was

made by appellant, his agent or servant. In either case the principal is

guilty within the meaning of the statute. The agent must sell in the name

of his princi al. and the presumption must be deemed conclusive against

the principa , that the agent or servant act within the scope of his authori

ty in making the sales. Id. '

11. The civil remedy given by the act of 1872, entitled, “An act to pro

vide against the evils resulting from the sale of intoxicating liquors" main

tained, and the statute held hi hly penal in providing an action unknown

to the common law, and slioul receive a strict ‘construction.

12. The statute contemplates injury in person or property, or means of

support, and not the anguish or pain of mind and fee ings the plaintiff suf

fered biyhreason of the intoxication of her husband. Id.

13. e party suing under the provisions of this statute, must prove to

the satisfaction of the jury actual damages, and without such proof exem

plary damages can not be awarded against the defendant. Id.

14. Exemplary damages can not be awarded as punishment in this ac

tion by force of the statute. for the reason the statute rovides the public

shall avail itself of its punitive provisions, which are dhes and imprison

ment in the county jail;

15. Actual damages to the plaintiff. is the central idea of this statute,

and if actual damages can not be established the case falls.

16. It is groper for the defendant to rove that he did not sell the liquor

_ himself, an that he had forbidden his ar-keeper to sell liquor to the party.

in mitigation not of actual but exemplary damages. cl. -

17. Intoxicating I/iquor—Social Club—-Clerk. A person who acts as the

agent or employee of a social club, to keep and deal out its liquors to mem

bers urchasin and plresenting tickets, may be indicted and punislied'for

a vio ation of t e pro ibitory liquor law, under section 1563 of the revision.

The State v. Mercer, 311.

18. The gist of the offense defined by the 4th section of the act of May

1st, 1854, to provide against the evils resulting from the sale of intoxicat

ing liquors, is the keeping of a place of public resort, where intoxicating

liquors are sold in violation of law, and not that the place is otherwise of

ang particular description. O‘Keefe v. The State of Ohio. 336.

1 . Where the place alleged to have been kept by the accused is de

scribed as a room, no case of variance is presented, although the proof

given in sgpport of the charge shows that the room kept was a cellar or

20. nder chapter 3, section 3, of the laws of 1870, tres ass for an assault

and battery may be maintained against four persons w o separately sold

intoxicating liquors to one B, in violation of law, to recover damages occa

sioned by an ' 'ury to the person of the plaintiff, done by B, while in a state

of intoxication y the liquor so furnished to him. Badge v. Hughes, 527.

STATE'S ATTORNEY.

1. It is the right and duty of a State's Attomey to prosecute ois defend
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all suits brou ht by or against the county, and the county board have no

authority to eprive him of that right. 310.

3. County board may employ counsel to assist the State's Attorney, 310.

STATUTES.--INTERPRETATION. .

1. It is a settled rule of interpretation that statutes must be so inter

rcted as to give effect to the whole; and one part must be so const1'ued

y another, that the whole may stand. Grantham v. Atkins, 37.

2. Interpretation of statutes of sister states when the same is adopted

in this State. Streator v. The People, 85.

3. It is a rule when the legislature ado ts substantially the statute of

another State, it is resumed it adopts so, the construction previously

given by the courts 0' that State, unless such construction is inconsistent

with the spirit and policy of our laws. Streator v. The People, 8-5; Mc

Cutchen v. The People, 90.

4. The construction given to the Ohio liquor law by the courts of that

State can not but be regarded as being inconsistent with the spirit and

policy of our laws, and no presumption prevails that in adopting it the

egislature also adopted the construction that had previously obtained in

that State. Id. , '

5. The legislature havin ado ted substantially the statute of the State

of Ohio, it is presumed it a opte the construction previously given by the

courts of that State. Freaze v. Tripp, 119. ~

SUBSCRIPTION.

Where a subscription is made upon several distinct and separate condi

tions, these conditions must all be performed before the subscription can

be collected. Porter v. Raymond, 527.

SWAMP LANDS.

1. The act of Congress, entitled an act to enable the State of Arkansas

and other States to reclaim the swamp lands within their limits, ap roved

March 28th, 1850, considered and construed. Grantham v. Atkins, ‘ 7.

2. The title did not vest in the States until the issuing of the atent. Id.

That under the acts of Congress of Sept. 28th, 1850, M_arc 2d, 185-5,

and March 3d, 1857, vacant and una propr-rated land is subgect to private

entry, the same not having been con med to the States. Id.

TAXATION. ,

1. The 1st, 4th, 5th and 9th sections of the act of 1869, (Ill.,) to fund

and provide for pa‘-ying the railroad debts of counties, townships, cities and

towns. considered and construed. Ramsey v. Hoeger, 112.

2. This statute does not constitute a contract between the State and the

creditors of the corporations intended to be aided. because the le 'slature

was prohibited from making such a contract by§ 38 of Article ‘, of the

constitution of 1848. Id.

3. The effect of the act was to exempt tax-payers in the townships.

counties, cities and towns availing of its provisions, from the payment of

so much of the State tax as is appropriated to the particular counties, town

ships, &c. Id. A

4. The rule is, that exemptions from taxation are always subject to be

recalled when they have been granted as a mere privilege, and not for a

suflicient consideration. Id. '_

5. There is no authority in law, or under the constitution, for a county

clerk to extend a tax, otherwise than equally u on all the taxable property,

in proportion to its value, as ascertained an determined by those upon

whom the law has imposed the duty of assessing it. Id.

6. Opinion of the Attorney-General as to the levy of taxes for 1873.

TELEGRAPHING. _

1. This is an action to recover damages for the neglect of the defendant

and its servants to transmit the following message from Port Huron, Michi
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gan, to Milwaukee, Wisconsin: “ Buy twenty thousand. seller June, pay

telegraph there." It is admitted the message meant, and would have been

understood by plaintiffs agent to buy twenty thousand bushels of No. 2

wheat. Hubbard et al. v. The W. U. T. Co., 363.

2. Telegraph companies are not insurers, and do not guarantee the de

delivery of all messages with entire accuracy, and against all contingencies,

but are held to ordinary care and vigilance in the performance of their du

ties; and to answer for the neglect and omission of duty of their servants

and agents. This rule applies also to night dispatches. Id.

3. The measure of damage discussed and the authorities reviewed, and

held that the plaintiff was entitled to recover nominal damages for a breach

of the contract. Id.

4. The court below having found the issues for the defendant, and thc

supreme court holding that the jud nent below was wrong, but that the

plaintiff was only entitled to nomin damages. The court refused to re

verse the judgment. Id.

5. The blank upon which the message in this case was sent, contained

amongst other rovisions the provision: "That said company shall not be

liable for mista es or delays l.I1 the transmission or delivery, or for non

delivery of any unrepeated message, beyond the amount received for send

ing the same; nor for mistakes or delays in the transmission or delivery, or

for non-delivery of any repeatedmessage, beyond fifty times the sum re

ceived for sending the same, unless specially insured." The company

,charging one-half the regular rates for repeating the message. Held, that

one who elects to save the small sum charged. for a more extended liability,

can not reasonably claim the benefit of it in a business where careful ope

rators are so liable to make mistakes; and that this principle applies to every

stage. of dealing with the message. Redpath v. W. U. T. Co., 382.

6. In Oandee's case in note, the court say: “The message in question

was a ni ht message,'written upon what is called a night message blank

furnishe by the company, and which contains special regulations for mes

sages of that description. The re ulations(pi-inted upon, and constituting

the heading of the night message la-nk, an underneath and subject to the

terms of which the message was written and directed to be sent, are the

only ones applicable to such message, or which can be said to have formed

the contract between the plaintii.‘f and the company." Held, that all re u

lations; the design of which is to protect the company from responsibi ity

on account of the gross negligence or fraud of its agents and employees, in

the transmission or delivery of a message which the company undertakes

for a valuable consideration to send. is unreasonable, against sound policy

and void. Candee v. The W. U. T. Co., 376.

7. That the regulations were intended to secure the company against

liability for the injurious consequences flowing from its own, and from the

negligence and omissions of its a ents and operators in and about the per

formance of its contract, entered into with the sender of the inessa e.

The supposed exemption is broad and sweeping, and calculated, no don t,

to relieve the company from all res onsibility for the improper or insuffi

cient performanoe or attempted erfbrmance of the contract, or for the en

tire failure to perform it from w atever cause occurring. Held, that aside

from the objection resting on the grounds of public policy, and which for

bid the coinpa-ny from stipulating for immunity from the consequences of

its own wrongful acts, and that there is no consideration for such stipula

tion on the part of the sender of the message, and that so far as he is con

cerned it is void for that reason, although exacted by the company and

fully assented to by him.

8. That the company holding itself out as ready, and willing and able

to perform the service for whosoever comes and pays the consideration itself

has fixed and declared to be sufiicient. and actually receiving such consid
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ation it can not be denied, we think, that a legal obligation arises and duty

em'sts on the part of the company to transmit the message with reasonable

care and diligence according to the request of the sender. Id.

9. The regulations can not serve to shield the company from the conse

quences resulting from the gross negligence or fraud 0 its otlicers or a ents,

or from their entire failure to perform the service, no good excuse eing

offered or shown; and held that the plaintiff was entitled to recover nomi

nal damages. Id.

10. The rule of damagles is, that where two parties have made a con

tract which one of them as broken, the damages which the other ought

to receive in respect of _such breach of contract, should be either such as

may fairly and substantial] _be considered arising naturally, that is accord

ing to the usual course of t mgs from the breach of contract itself, or such

as may reasonably be su posed to have been in the contem lation of both

the parties at the time t ey made the contract, as the probab e result of the

breach of it.

TOWNS AND CITIES.

1. The consent of the city to construct a vault under a sidewalk, on a

public street, may be inferred from lapse of time. Gridley v. The City of

Bloomington, 44.

2. The general rule is, that the occupant and not the owner as such, is

responsigle in consequence of a failure to keep the premises occupied in re

pair. I .

3. The city can not recover against the land, where the prime cause of

the injury was caused by the gross negligence of the tenant. The right to

recover by the city is dependant on the right of the city to recover against

the tenant in possession, and the right of the tenant to recover against the

landlord to avoid circuity of action. Id.

4. The city is primarily liable, but may recover back the amount from

the person whose duty it was to keep the premises in repair. Id.

5. CITY CriAR'rEn—-Ordin¢mces—Liquor Nuisance. Where a city char

ter authorized the common council to declare the selling, giving away, or

keeping on hand for sale, any spirituous or intoxicatin liquors, etc., in the

city a nuisance. it does not authorize an ordinance ma ing it an offense for

any person within the city to have in his or her possession any intoxicating

liquors, etc. The ordinance exceeds the power in the charter as it declares

the possession, without the intent to sell, an offense. Sullivan v. The City

of Oneida, 74. _

6. The charter only contemplates a search. in the event that liquors were

in the possession of some person for sale within the city. The ordinance

authorizes the search and seizure if the liquors were kept in the city, whether

the intention was to sell them or ship them for sale elsewhere. Such an

ordinance might interfere with general commerce, but when confined to the

ordinary traffic between the city and its neighboring towns and cities, it is

unjust and illegal, and the ordinance is ultra wires and void. Id.

7. CITY OnniNANcEs—I’resumpt1‘on of Innocence. It is no answer to

say that the person whose liquor is seized may prove his innocence-may

show the purpose to be lawful. The law ought not be guilty of such harsh

ness as to re uire a man to prove his innocence where there is not even a

suspicion of is guilt. Id.

8. LEGISLATIVE POWER—i0 restrain sale of spirits. It has often been

decided that the general assembly may prohibit the retail of intoxicating

liquors. But this charter has gone far beyond that, as it authorizes the

council to license, regulate and tax the sale of such liquors; to declare the

sale, and keeping on hand for sale, a nuisance; to provide for its summary

abatement and sup ression; and it empowers the police m 'strate to issue

his warrant to se-are the premises of persons suspected of sel ing. It makes

the mere possession prima facie evidence of unlawful intent, and. with
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oplt saIt§sfactory explanation, evidence of sale and keeping on hand for

s e. .

9. Crrr ORDINANCE. The ordinance authorizes the police magistrate,

on complaint that an person has such liquor for sale, more than one gallon,

to issue his warrant or the search of his dwelling house, and if liquors are

found they shall be seized, and person arrested. and both brought before

the magistrate, who shall at once proceed to try the person, and if he should

not offer a satisfactory explanation and show that he had the li uors for a

lawful purpose, he shall be fined, and ordered to the common jai until fine

and costs are paid, and the liquors ordered sold on execution and the pro

ceeds a lied to the payment of the fine and costs. In., 75.

10. e ordinance is objectionable because, while it professes to prevent

the sale of liquors because they are declared to be a nuisance and should be

abated, it requires the li uors to be sold by the ofiicer. Id.

11. SAME—objectiona le. Another objection is, that both the charter

and ordinance authorize the seizure of all liquors found, without reference

to quantity; whilst the ordinance only authorizes a fine of $100, it author

izes a seizure of liquors to the value, it may be, of thousands of dollars,

which would be ordered to be sold, as is su posed, to satisfy the fine, as it

will not be presumed the sale would be or ere_d mereliy for the exercise of

unusual or arbitrary power. Again, the ordinance oes not require the

surplus to be returned to the owner. Id.

- 12. A municipal corporation is responsible for the damage resulting to a

V foot passenger, from an accident to him,_ caused by the dangerous accumu

lation upon the sidewalk of a street, of ice and snow. McLaughlin v. City

of C , 512. _ _ _

13. e powers of towns and cities to pass ordinances. Ewparte Be

herns, 181.

14. The city having furnished a safe and secure sidewalk over which

plaintiff's son mi ht pass, the city will not be liable for injuries received by

persons knowing gassing over a dangerous walk. Lovenguth v. The City

of Bloomington, 6 .

15. In an action for an injury to plaintiff's person, alle ed to have been

caused b the defective condition of a public walk in the efeiidant city, it

appeare that plaintiff, on his way to a railroad depot, passed westward

along the south side of a certain street until he reached a bridge connecting

the east and west portions of said street; that after crossing t e bridge, he

assed over to the north side of said street, and in descending from the

to the sidewalk, along a plank walk which descended about two and

ah f feet in twenty, he fell and was injured; that it was a bright star

light evening in winter, with snow upon the ground: that pla.intifi' had in

one hand a satchel and in the other books; that there were stri s nailed

- across said descending walk, but these were entirely covered wit packed

snow and ice, and the whole surface of the walk was smooth and shp ery.

It also appeared that (plaintiff had been on the walk frequently, and ew

that it was an incline plane at this point; but there was no evidence that

he knew of its peculiarly slipajiiry and dangerous condition at that time.

It was one of the principal w s of the cit , over which hundreds of per

sons were daily passing. There was a less escent from the bridge to the

sidewalk on the south side of the street, and the middle of the street was

planked. Held, that upon these facts the court did not err in refusing to

instruct the jury, as a proposition of law, that plaintiff was guilty of neg

ligence in descending upon this walk to the north side of the street; but

that question was properly left to the jury. Perkins v. The City of Fond

du Lac, 410. _ _

16. The mere slippery condition of a sidewalk, arising from the ordin

action of the elements (as snow and ice), is not a defect which renders the

town or city liable under the statute, (Cook v. Milwaukee, 24 Wis. 270, and

27 id., 191); but if the walk is in other respects unsldlfully or improperly



598 INDEX.

TOWNS AND CITIES.

built, so as unnecessarily to increase the dan er of persons walldng thereon

while it is covered with snow and ice, this l ren er it defective or insuf

ficient within the meanin of the statute. Id.

17. The ordinance of t e city of East St. Louis, providing that the com

mittee of ways and means of the common council “be authorized to ad

just and compromise any claims of persons holding certificates. of indebted

ness issucd b the metropolitan police commissioners of the City of East St.

Louis, consi ered and held void. McCo1-mick v. The City of East St.

Louis, 380.

18. It is a well established rule of law, that where a power is 'ven to

municipal authorities in ex ress language to become indebted, t e terms

and pur ose of the grant w 1 measure the extent of the power. Id.

19. "he provision of the charter held a. restriction upon the power of

the council, and that any contract made or attempting to be made, looking

to the ayment of the metropolitan police scrip as unauthorized and pro

hibite b the charter. Id.

20. T e health officers of a town have no authorit to make a town lia

ble for medicines and medical services furnished to in abitants who are not

paupers. Mclntire v. Pembroke, 527.

21. A law that applies to and confers the same general powers on all

incorporated towns and cities in the State, is not necessarily a special law,

is not inhibited by any provision of the constitution against special legisla

tion. McCutchen v. The People, 90.

TRESPASS.

This was an action of trespass to recover for the value of coal t-aken from

the plaintifi"s land, and the only question made, is as to the measure of

damages. Held. that in trespass the measure of damages is the value of

the coal after it is dug on the land, or the value of the coal at the mouth

of the pit, less the cost of conveying it after dug from the mines to the

mouth of the pit. Robertson v. Jones et al., 327.

TROVER.

When a mortgage provides that the mortgagor, until default, &c., has

such an interest in the proplerty as is subject to levy and sale unless the

mortgagee shall try the rig t of roperty, or replevy the same, and unless

he does proceed in this manner.-t e officer is justified in selling whatever

interest the defendant in execution has in the property, hence the action of

trover will not lie against the otlicer. Pike v. Colm'1|, 129.

TRUSTEE. See BILL T0 REDEEM.

TRUST ESTATES.

" 1. On the 20th day of April, 1850, George Morton, conveyed to Francis

and Samuel Voris, as trustees for his daughter, Christiana Morton, in con

sideration of natural love and affection for his daughter Christiana and one

dollar, the whole of Block 103. in Morton, Voris and Laveille's addition to

the city of Peoria, to have and to hold the said premises, with the appur

tenances, unto the said parties of the second part, or the survivor of them,

in trust for the benefit, use and behoof solely, of the said Catharina Mor

ton, and the heirs of her body forever; and upon the decease of the said

parties of the second art, then the legal title to the said premises is to be

and remain in the sai Catharina Morton, during her natural life, with a

remainder to the heirs of her body; and in case she should die without

issue, then. in that case the legal title to revert to the said party of the first

part or liis heirs. Voris v. Sloan, 224.

2. The trustees had advanced $979.74 for taxes advanced, and the prop

erty was unproductive. Id.

3. The first question, a.nd that which lies at the threshold is, whether the

court has power to break in upon the terms of the trust, and to prevent or

change the terms of the trust, and to prevent or change the terms and con
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ditions imposed by the creator of the trust. Held, that the power may be

exercised by the courts. Id.

4. The language employed in declaring the trust: “and in case she '

should die without issue, then. in that case the legal title to revert to the

party of the first part or his heirs.” Construed and held. under this decla

ration of trust, that Mrs. Sloan took a vested unconditional life estate, and

that the remainder, vested in the heirs of her body at their birth, each tak

ing a share, subject to be diminished as others should be born. Id.

5. That as each child at birth took an equitable fee in the premises. and

that on the death of one of the heirs the survivors would inherit their share

in the proportion, and in the manner prescribed by our statute of de

scents. Id.

6. Had the deed contained no limitation over to the grantor or his heirs,

theln, at common law the children of her body would have taken an estate

tai . Id.

7. Entails are abolished by our statute, aflirming Ra;/craft v. Strawn,

and Butler v. Henstis.

VERDICT.

A verdict of a jury before a justice of the(peace in this form, “ We the

jury find for the plaintiff, fifteen dollars an costs," -held to constitute a

valid judgment without any furt-her order of the magistrate. Merritt v.

Tarman, 264.

WILLS. '

1. By the terms of the will, the a propriations to the institute are to be

made, only on the condition that $7 ,00O shall be contributed by the citi

zens of Appleton, and the same to be actually paid to the said institute, or

secured to the satisfaction of its board of directors, and of the executor,

within three years from the time of the testator's death, or from the time -

the execiitor may have $50,000 in readiness for the first endowment men

tioned in the will. Held, that the proposed endowment is made to depend

upon a condition that may never happen, and that until the contingency

does occur, that there is no beneficiary legally capable of receiving the

$75,000 nor any part thereof, and that without such a beneficiary the trust

is not present and active. two elements indispensably requisite to the va

lidity of the trust. Schintz, E:zr’r v. Ballard, 274.

2. That this will, if it could be construed as a conveyance of the real es

tate to the executor in trust, or as giving him a power of sale for the ur

pose of the intended trust, might, in view of the fact that it allows ree

years or more, within which the conditions may be fulfilled, create a per

petuity. Id.

3. That by the terms of the statute of Wisconsin, the absolute ower of

alienation shall not be suspended by any limitation or condition w atever,

for a longer period than during the continuance of two lives in being at

the creation of the estate. Id.

4. That so much of the will as was intended for the benefit of the Ap

pleton Collegiate Institute, or any other similar institute. &c., held null

and void. And that the property intended to be conveyed to the institute

must go as the law directs in relation to the descent of the property of in

testates. Id.

5. That the personal property that shall remain after the payment of all

debts and funeral expenses and expenses of administration, must be dis

tributed as follows: One half to the defendant Harriet S. Edwards, under

the residuary claim of the will, and the other half, which is not le ally dis

osed of by the will, to the heirs at law, one of whom is the said arriet S.

dwards, under the statute of Wisconsin. Id.

END OF VOL. I.
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