
t e - H s i o - i A
LAW OF INHERITANCE

M M  THS I

MITACSHARA, |
TRANSLATED BY ‘

ipra: ■ . v *. fr&yasM

H. T. C0LEBR00KE, ESQ.,
I

AN APPENDIX
COHTAINIKO

A TABLE OF SUCCESSION AND A COLLECTION OF PRECEDENTS FROM

THE DECISIONS OF THE PRIVY COUNCIL ON INDIAN 3

APPEALS AND OF THE SUDDER AND HIGH COURTS 

OF THE THREE PRESIDENCIES,

V  W  f f  \ A j

AN INDEX/ J- ' ' \ ■!
BY \ ■ j

A PLEADER OP THE HIGH COURT.

C a l c u t t a :

mite* an* Published t>y P. XL Ban™ ,  Bengal Superior Pres*,
4, SatJcmparah Lane, Bow-Bamr.

1869.
•;:/ /, , [ s;'*. . 1 i

Lj j.-. ' ip'‘ \ ' i •> ' .... / , . • /'Fr'.’ •' >' • ■
| 4 i • I |Sf



■
 '  ■

n

„  % Ljjpti ;T\\ /-■:

. ■ ' . < '? ■vE-V“ ■ vn ■' ■ ; ’ : J • ■■■/'■ ■$ 'v ( -'7?
v '7:'A;cS • v.i- ■ " ’ : '

PREFACE.

The MUakshara, it is well known to the student 
of Hindu Law, is a commentary on the Institutes of 
the Indian sage Y ajnyawalcya hy V ijnyaneswara 
who is said to have belonged to an order of ascetics, 
founded by Sankara A.'ch a r ya , the famous Vedantist, 
and to have flourished more than 800 and less than 
1,000 years ago. That distinguished oriental scholar—
Mr. H . T. Coi-ebrooke, in his Preface to the two 
Treatises on the Hindu Law of Inheritance, thus 
speaks of the work of Y ijnyaneswara :— “ The range 
of its authority and influence is far more extensive 
than that of J imittavahana’s treatise (the Dyabhaga); 
for it is received in all the Schools of Hindu Law from 
Benares to the Southern extremity of the Peninsula 
of India as the chief ground of the doctrines which 
they follow and as an authority from which they 
rarely dissent.”

No apology is needed for publishing a new edition of 
so important a work on Hindu Law as the MUakshara, 
the great legal authority for all India except Lower 
Bengal— the text-book of the Benares, the Maharashtra 
and the Dravida Schools. Colebrooke’s Translation of 
the Law of Inheritance from the MUakshara forms the 
bulk of this volume, but in an Appendix are given a
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PREFACE. .

Table o f Succession and a Collection o f Precedents from 
the Decisions o f the Sadder Courts as well as the latest 
rulings of the High Courts and the Privy Council. A  
general Index has been added. A  portion o f the pre­
sent edition has had the benefit o f revision by the late 
H on ’ble Prosunno Coomar Tagore, C. S. I., who kindly 
allowed the Editor to have had free access to his mag­
nificent Law Library, which privilege the Baboo’ s 
Executors were good enough to continue. ' No pains 
have been spared to make the book acceptable to the 
public. For the imperfections which may be discov­
ered in it the learned readers’ indulgence is respect­
fully solicited. Should the publication receive ordinary 
encouragement, the Editor will consider himself amply 
rewarded.

Ix-bvbiy',. .V.' ;'.‘s • .‘ .vy.'.v

August 21s/, 1869.
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THE LAW OF INHERITANCE
FROM THE

M I W H S I 1 M ,

A  COM M ENTARY B Y  V IJN Y A N E S W A R A  
ON TH E INSTITUTES

OF
Y A J N Y  A W A L C Y A .

---------* ---------

C H A P T E R  I.

SECTION I.

Definition o f Inheritance ; and of partition.—Dis­
quisition on Property.

1 E vidence, human and divine, has been thus 
explained with, [its various] distinctions ; the parti­
tion of heritage is now propounded by the image of 
holiness.

Jam -  - !•!•... . -!J-.  -jj- .

ANNOTATIONS.

1. Evidence human and divine.'] Intending to expound with great care 
the chapter on inheritance, the author shows by this verse the connexion 
of the first and second volumes of the book, SubotThim.

The image o f holiness.] YAJNTAWALcrA, bearing the title o f  contempla­
tive saint ( Yogiswara,) and here termed the image of holiness (Yog- 

f amurti.) Baiam-BHATTI.



2. Here the term heritage (daya) signifies that 
wealth, which becomes the property o f another, 
solely by reason of relation to the owner.

3. It is o f two sorts: unobstructed ( apmtiband’ha,) 
or liable to obstruction ( sapratibandlia.)  The wealth 
ot the father or of the paternal grandfather, be­
comes the property of his sons or o f his grandsons, 
in right of their being his sons or grandsons : and 
that is an inheritance not liable to obstruction. But, 
property devolves on parents (or uncles,) brothers 
and the rest, upon the demise of the owner, if there 
be no male issue : and thus the actual existence of 
a son and the survival of the owner are impediments 
to the succession ; and, on their ceasing, the property 
devolves [on the successor) in right of his being 
uncle or brother. This is an inheritance subject to 
obstruction. The same holds good in respect of their 
sons and other [descendants.]

ANNOTATIONS.

2. Solely by reason o f relation.]  “ Solely”  exclude* any other cause, 
such as purchase or the like. “ Relation,”  or the relative condition of 
parent and offspring and so forth, must he understood of that other per­
son, a son or kinsman, with reference to the owner of the wealth.

■ Balam-m u t t a .
T,ae meaning is this. Wealth, which becomes the property of another,

(as a son or other person hearing relation,) in right of the relation o 
offspring and parent or the like, which ho hears to his father or other 
relative who is owner of that wealth, is signified by the term heritage. 
Subod'hini.

3. In right o f their being his sons or grandsons.] A  son and a grand­
son have property in the wealth o f a father and of a paternal grandfather, 
without supposition of any other cause hut themselves. Theirs conse­
quently is inheritance not subject to obstruction. Subod’hini.

Property devolves on parents #©.] V isweswaba-bhatta reads “  parents, 
brothers and the rest” (pitri-bhratradinam) and expounds it ‘both 
parents, as well as brothers and so forth/ Balam-bhatta writes and

1 y
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4. Partition (vibhaga) is the adjustment of divers 
rights regarding the whole, by distributing them on 
particular portions of the aggregate.

5. Entertaining the same opinion, N areda says,
“  Where a division of the paternal estate is insti­
tuted by sons, that becomes a topic of litigation 
called by the wise partition of heritage.”* “  Pater­
nal” here implies any relation, which is cause of pro­
perty. “ By sons’ ' indicates propinquity in general.

ANNOTATIONS.

interprets 1 an undo and a brother or the like,’ ( pitrieya-hhratradinam ; )  
but notices the other reading. Both are countenanced bv different copies 
of the text.

The same holds good in respect o f their sons fyc.] Here the sons or 
other descendants of the son and. grandson are intended. The meaning is 
this: if relatives of the owner be forthcoming, the succession of one, whose 
relation to the owner was immediate, is inheritance not liable to obstruc­
tion : but the succession of one, whose relation to tho owner was mediate 
or remote, is inheritance subject to obstruction, if  immediate relatives 
exist. Sahod'hini.

In respect of their sons #<?.] Meaning sons and other descendants of 
sons and grandsons, as well as of uncles and the rest. I f  relatives of the 
owner be ■forthcoming, the succession of one, whose relation was immediate, 
conies under tho first sort; or mediate, under the second. Balak-bhaita

4. Partition is the adjustment o f dicers lights.’]  The adjustment, or 
special allotment severally, of two or more rights, vested in sons or others, 
relative to the whole undivided estate, by referring or applying those rights 
to parcels or particular portions of the aggregate, is what the word ‘par­
tition’ signifies, Subod'hini and Balam-bbaxta.

o, •< When a division o f the paternal estate,”  <$•<;.] Considerable varia­
tions occur in this text as cited by different authors. It is here read 
pailrasya : and Baiam- bbatta states the etymology of paitra signifying 
‘ of or belonging to a father.’ He censures the reading in the Culputaru, 
pitryatya, as ungrammatical. It is read in the Madana-ratna, pitradeh 
4 of a father &e.’ Other variations occur upon other tom s of the text:

*  Nabkda, 13. 1,

r, ON INHERITANCE, S o L  .
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6. The points to be explained under this [head of 
inheritance,*] are, at what time, how, and by whom, 
a partition is to be made, o f what. The time, the 
manner, and the persons, when, in which, and by 
whom, it may be made, will be explained in the 
course o f interpreting stanzas on those subjects 
respectively. What that is, o f which a partition 
takes place, is here considered.

7. Does property arise from partition ? or does 
partition o f pre-existent property take place? Under 
this [head o f discussion, t] proprietary right is itself 
necessarily explained: [and the question is] Whether 
property be deduced from the sacred institutes alone, 
or from other [and temporal] proof.

AjVKOTATIONS.

■which is here read tanayaih for putraih ; calpyale for pracalpyate ; and 
tyrahara-padant for tad-vicada-padam. The last is noticed by the com­
mentator Baxam-bhatta . A  disagreement also occurs respecting the 
pronoun yatra, for which some substitute yets hi, and yat tu. See Jimtjta- 
VAHANA C. 1. § 2.

Paternal here implies &e.] The meaning, here expressed, is that the 
word “ paternal,”  as it stands in Habeda’s text, intends what has been 
termed [by  the author, in his definition of heritage,] <relation to the 
owner, a reason of property.’ Subod'hini.

It  intends any relation to the owner, as before mentioned, which becomes 
a cause of property : and it consequently includes the paternal grandfather 
and other [predecessors.] The author accordingly observes, ‘ that “ by sons”  
bidieates propinquity in g e n e r a l m e a n i n g  any immediate relative. 
B alam-bhatta.

7. Does property arise from partition.] Hero the enquiry is twofold' 
for the substance, which is to be divided, is the subject of disquisition ; 
and the doubt i s , whether partition be. of property, or of what, is not pro­
perty. For the sake of this, another question is considered: Is partition 
the cause of property, or not? I f  it be not the causa o f property, but 
birth alone be so ; then, since property is by birth, it  follows that partition

•Baxam-bhatta, ]  Baxam- bhatta.



8. [It  is alleged, that] the inferring o f property 
from the sacred code alone is right, on account, of the 
text o f G autama ; “ An owner is by inheritance, pur­
chase, partition, seizure,* or finding.t Acceptance
is for a Brahmana an additional mode ; conquest for 
a Cshatriya; gain for a Vaisya or Sudra”\ For, if  
property were deducible from' other proof, this text 
would not be pertinent. So the precept, ( “  A  Brah­
mana, who seeks to obtain any thing, even by sacri­
ficing or by instructing, from the hand of a man, 
who had taken what was not given to him, is con­
sidered precisely as a thief ;"|j) which directs the

ANNOTATIONS.

ia of property. This is one disquisition, which the author proposes by tho 
question “ does property arise from partition &c.”  Another inquiry re­
lates to the subject of property. The author introduces it, saying “  pro­
prietary right is explained.”  Here the right of property is the subject of 
discussion r and the doubt is whether it result from the holy institutes only, 
or bo demonstrable by order and temporal proof. That question tho author 
proposes. Subod’him.

The substance, which is to be divided, is the subject of the first disquisi­
tion. Here the question is, whether partition o f  what is not property, be 
the cause of proprietary r igh t; and thus right, arising from partition, 
would not he antecedent to it, since partition, which becomes the cause of 
that right, had not yet taken place. Or is partition not the reason of pro­
perty, but birth alone ? and thus, since proprietary right thenee arose, 
partition would be o f property. This is one disquisition, which the author 
proposes: “ Does property arise &c.”  He introduces a second question, 
which serves towards the solution of the first. Balam-bhatta.

8. It is alleged that the inferring of property from the sacred code alone 
is right,'] The author here states the opponent’s argument. Snbod’him.

On account o f the text o f  Gautama.]  I f  property were deduoible from 
other, that is from temporal, proof, this passage of Gautama’s institutes 
would not bo pertinent, since it would be useless' i f  it were a mere repetition 
of what was otherwise known. Balam-bhatta.

* Apprehensio, vel oconpatio. f  Inventio.
t Gautama, 10,39.-42, Vido infra, § 13. || Menu 8. 340,

' ^fECT. I. ON INHERITANCE.
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punishment of such as obtain valuables, by officiat­
ing at religious rites, or by other similar means, from 
a wrongdoer who has takon what was not given to 
him, would be irrelevant if property were temporal. 
Moreover, were property a worldly matter, one could 
not say “ My property has been wrongfully taken by 
“ him for it would belong to the taker. Or, [if it 
be objected that] the property o f another was seized 
by this man, and it therefore does not become the 
property of the usurper; [the answer is,] then no 
doubt could exist, whether it appertain to one or to 
the other, any more than in regard to the species,

• whether gold, silver, or the like. Therefore property 
is a result o f holy institutes exclusively.

ANNOTATIONS.

For it would belong # « .] The thing would belong to the taker; since 
that relation would bo alone the subject of perception. Balan-bhatt a .

Therefore property is a result, o f  holy institutes erclusuely.'] I f  property 
be worldly, it would follow, that when the goods of one man have been 
seized by another, should the person, who has been despoiled, affirm con­
cerning them, “ my property has been taken away by this man,”  a doubt 
would net, upon hearing that, arise in the minds of the judges, whether 
it bo the property of one, or of the other. As no doubt exists regarding 
the species, whether gold or something else, when gold, silver, or any other 
worldly object, is inspected; so none would exist in regard to property, 
for [according to the supposition] it is a worldly matter. But doubt does 
arise. Therefore it oaunot bo affirmed, that the usurper has no property.
Or [the meaning may be this] the opponent, who contends that it is not 
the property of the captor, because that, which has been seized by him, 
is another’s property, must he asked, Is there or is there not, proof; that 
property ia not vested in the captor? [The opponent] impeaches the first 
part of, the alternative: “ then no doubt could exist &e.”  The notion is 
this; As no doubt arises concerning tho species, when there is demonstra­
tion that it is gold or silver ; so likewise, in the proposed ease, no doubt 
could arise. Nor is the second part of the alternative admissible : for, if  
no evidence arise, it could not be affirmed, that the captor has not property .



9. To this the answer is, property is temporal
only, for it effects transactions relative to worldly 
purposes, just as rice or similar substances d o : but 
the consecrated fire and the like, deducible from the 
sacred institutes, do not give effect to actions rela­
tive to secular purposes. [It is asked] does not a 
consecrated fire effect the boiling of food ; and so, 
o f the rest? [The answer is] N o ; for it is not as 
such, that the consecrated flame operates the boiling 
of food ; but as a fire perceptible to the senses.- and 
so, in other cases. But, here, it is not through its 
visible form, either gold or the like, that the pur­
chase of a thing is effected, but through property 
only. That, which is not a person’s property in a 
thing, does not give effect to his transfer of it by 
sale or the like, besides, the use of property is seen 
also among inhabitants of barbarous countries, who 
are unacquainted with the practice directed in the 
sacred code: for purchase, sale, and similar transac­
tions are remarked among them.

ANNOTATIONS.

Omitting, however, this part of the reasoning, the author closes the 
adversary’s argument, concluding that property is deduced solely from the 
sacred code. Subod’hini and Balaji- bhatxa.

9. Property is temporal only.} The author proves his proposition, that 
property is secular, by logical deduction. Property is worldly for it effects 
transactions relative to worldly purposes. Whatever does effect temporal 
ends is temporal : as rice and other similar substances. Such too is pro­
perty. Therefore, it is temporal. But whatever is not worldly, promotes 
not secular purposes: as a consecrated tire and other spiritual matters. 
Sttbod'hini,

For it is not as such that the consecrated flams #c.] A hallowed fire 
has two characters: the spiritual one of consecration ; and the worldly one of 
combustion. It effects the boiling of food in its worldly capacity as fire: 
not in its spiritual one as consecrated. For, if  it did so in its lust men­
tioned capacity, a secular fire, wanting the spiritual character o f conseera-

i. ON INHERITANCE. ' i l S L
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10. Moreover, such as are conversant with the 

science of reasoning, deem, regulated means o f ac­
quisition a matter of popular recognition.  ̂ In the 
third clause o f the Lipsa sut/ra* the venerable author 
has stated the adverse opinion, after [obviating] art 
objection to it, that, ' i f  restrictions, relative to the
* acquisition o f goods, regard the religious ceremony,
‘ there could be no property, since proprietary right 
' is not temporal;’ [by showing, that] 'th e  efficacy of 
‘ acceptance and other modes of acquisition in con- 
' stituting proprietary right, is matter of popular 
‘ recognition.’ Does it not follow, 'if the mode o f 
‘ acquiring the goods concern the religious ceremony,
' there is no right of property, and consequently no 
' celebration o f a sacrifice V [Answer] ‘ It _ is_ a 
‘ blunder o f any one who affirms, that acquisition
* does not produce a proprietary right; since this is 
‘ a contradiction in terms.’ Accordingly, the author,

ANNOTATIONS.

tion, would not effect the boiling of food. Therefore tho objection does not 
hold. Then, in the proposed case, gold or other valuable would effeot the 
secular purpose of sale and purchase, in its character of gold or the like, 
not in that of property. The author replies to that objection: ‘ ‘ It is
not through its visible form &c.”  Besides, tho use o f  property is observable 
among barbarians, to whom the practice enjoined by the sacred institutes is 
unknown: and, since that cannot be otherwise accounted for, there is evi­
dence o f property being secular. Subud’hini.

10. The lipsa sutra.] The sutra, or aphorism, here quoted, is on the 
desire of acquisition (Upset), and is tire second topic (ad’hicarana) in the 
first section (pada) of the fourth book (ad'hyaya) o f aphorisms b j J iiiLLvt, 
entitled Mimansa. Subod’hini and Ba ia x -bhaxta.

In the third clause of. the lipsa sutra.] In the first clause (varnaca), tho 
distinction between religious and personal purposes is examined. In  tho 
second, the inquiry is whether the milking o f kine and similar pre­
paratives be. relative to tbe person or to the act o f  religion, An the third,

* MimdnsA, 4. 1, 2. 3.,

i .



having again acknowledged property to be a popular 
notion, when he states the demonstrated doctrine, 
proceeds to explain the purpose of the disquisition 
in this manner, * Therefore a breach o f the restrie-

ANTfOTATIONS.

the question examined is whether restrictions, noticed in primeval revela­
tion, as to the means of acquisition, (suoh as these, i let a Bra/imana ac­
quire wealth by acceptance or the like, a Cshatriya by victory and 
so forth, and a Vaimja by agriculture &o.’ ) must ho taken as relative to the 
person or to tho religious ceremony [performed by h im .] Subod’hini and. 
Balaju-bhaita.

The position of the adversary is, that, injunctions regarding the means 
of acquisition concern, the religious ceremony, through the medium of the 
goods used by the agent; for Unless that be admitted, tho precept would 
be nugatory, because there would bo no one whom it affected. Sudod'hirti,

The meaning is this: As in tho case of an acquisition, o f goods under a 
precept relative to sacritioe, sueli as this “  purchase the moon plant,” * the 
injunction regarding the acquisition o f goods concerns the religious 
ceremony ; so does tho injunction respecting acceptance- and other means o f 
acquisition. Babam-bhatta.

The author states an objection to this position o f the adversary. The 
objection is this : the question, considered in the third clause of the Lipsa- 
mtra, is whether injunctions regarding acquisition of goods concern the 
religious ceremony or the person. The opponent’s position is, that they con­
cern the ceremony. That is not congruous. For, i f  tho injunctions, regarding 
acquisition of goods, conoorn the religious ceremony, no property would arise 
since property, being spiritual, would have no worldly cause to produce i t ; 
and no other means are shown in scripture ; and the injunctions regarding 
acquisition, being relative to the ceremony, are not relative to auy thing 
else: thus for want o f  property, tho religious rites would not be complete 
with tho which was not property; and consequently the position, that in -  
juuetio..s, regarding acquisition of goods, concern the act o f  religion, is 
incongruous. Subod’hmi.

He revives the position by answering that objection ; and the notion is 
th is: the injunctions, regarding acceptance and the like, accomplish pro-

* Soma, Asolepias aoida. R oxb.
B

^ sect. i. ON INHERITANCE. % L



< tion affects the person, not the religious ceremony :* 
and the meaning o f this passage is thus expounded/*
£ I f  restrictions, respecting the acquisition o f chat- 
‘ tels, regard the religious ceremony, its celebration 
‘ would be perfect, with such property only, as was 
1 acquired consistently with those rules ; and not so,
‘ if  performed with wealth obtained by infringing 
‘ them ; and consequently, according to the adverse

ANNOTATIONS.

petty ; and they will become relative to the religious ceremony through the 
medium of goods adapted to the performance of the ceremony; as the husk­
ing of grain, which effects the removal of the chaff, concerns the religions 
ceremony through the medium c f clean rice which is adapted to the cere­
mony. But the wise consider property as a worldly matter [resulting from 
birth,] like the relation of a son to his father. Consequently there is no 
failure in the completion of religious rites [as supposed in the objection.] 

Admitting, that, because injunctions regarding acquisition ooncera the 
religious ceremony, the acquisition likewise must relate to the ceremony ; 
doew t not follow, since it relates not to any thing else, that there is no 
such thing as property ? and would not a failure of tho religious ceremony 
ensue ? [Wherefore the adversary’s position is erroneous.] The author 
states tho objection and confutes it with derision. ‘Some one has blundered, 
affirming that acquisition does not produce property, for it is a 
contradiction in  terms.’ Such is the construction of the sentence; and the 
meaning is th is: Acquisition, which is an accident of tho acquirer, is a re­
lation between two objeots [the owner and his own] like that of mother 
and son. Consequently, there can he no acquisition without a tiling to ho 
acquired ; and it is a contradiction in terms to say ‘acquisition does not 

. produce a proprietary right,’ as it is to affirm ‘my mother is a barren 
woman.' Subod’ him and ISalah- bhatta.

The demonstrated conclusion is, that, since valuables, being intended for 
every purpose, must ho relative to the person, restrictions, regarding the 
acquisition of them, must concern the person also. Baj.am- bhatta .

The purpose of the disquisition under this topic of inquiry is stated.
It is interpreted by the venerable author (Brabham  RA-eratf.) The

By the commentator on the Mumima : Prabu am ea  surnamed Qvru.

C ’V  THE MITACSHARA chap. lS L
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* opinion, the fault would not affect the man, if  he
4 deviated from the rule: but, according to the de-
* monstrated conclusion, since the l'estriction, re- 
‘ gwding acquisitions, affects the person, the per- 
‘ romance o f the religious ceremony is .complete,
' even with property acquired by a breach o f the 
‘ rule ; and it is an offence on the part o f a man,
* because he has violated an obligatory rule.’ Tt is 
consequently acknowledged, that even what is gained 
by infringing restrictions, is property : because, other­
wise there would be no completion o f a religious 
ceremony.

II. It should, not be alleged, that even what is 
obtained by robbery and other nefarious means,

ANNOTATIONS.

implied sense is this. According to the adversary’ s position, there is no 
offence affecting the person, in violating -the injunction. But ■ tlio religi­
ous ceremony is not duly accomplished with goods acquired by a breach o f 
the injunction. It is the religions ceremony, therefore, which is affected.
But, according to the demonstrated doctrine, since the restrictions concern 
the person, the offence is his if  he infringe tire rule ; and the religious cere­
mony is not affected. Subud'hint.

The author, by way of closing the argument, states the result as appli­
cable to the subject proposed. It is acknowledged by the maintainer of the 
right doctrine, that even what is gained by infringing the rule, much more 
what is acquired by other means, is property. Baiam -beatta.

Otherwise, that is, i f  a right of property in wealth acquired even bv 
infringing the rule, be not admitted;  then, since no property is temporal 
because the restrictions concern.the religious ceremony [and that, which is 
thus acquired, does so likewise,] therefore the means of living would be 
unattainable since no temporal property could e x is t ; and consequently 
there could be no religious ceremony, for there would be nobody to perform 
it. Subod’hini and Balambhatta.

11. It should not be alleged, that even what is obtained by robbery.] I f  
property be acknowledged in .that which is acquired by infringing the 
restriction, might it not be supposed, that even what is obtained by rob-

m



would be property. For proprietary right in such 
instances is not recognised by the world J and it dis­
agrees with received practice.

12. Thus, since property, obtained by acceptance 
or any other [sufficient] means, is established to be 
temporal ; the acceptance of alms, as well as other 
[prescribed] modes for a JBrahmana, conquest and 
similar means for a Ckhatriya, husbandry and the like 
for a Vaisya, and service and the rest for a Sudra, are 
propounded as restrictions intended for spiritual pur­
poses ; and inheritance and other modes are stated 
as means, common to all. "A n  owner is by inheri­
tance, purchase, partition, seizure or finding.’ ’ *

13. Unobstructed heritage is here denominated
“ inheritance.”  “ Purchase” is well known. “ Par­
tition” intends heritage subject to obstruction, 
“  Occupation” or seizure is the appropriation o f
water, grass, wood and the like not previously ap­
pertaining to any other [person as ownert]. “ Find­
ing’’ is the discovery o f a hidden treasure or the like.
1 I f  these reasons exist, the person is owner/ I f  they 
take place, he becomes proprietor. For a Brah~

ANNOTATIONS.

bery and other rr'arkras means, becomes property ? The author obviates 
that objection. It does not become so. He removes the inconsequence of 
the reason. For the employment of it as Buoh iu sale and other transac­
tions is not familiarly seen in practice. BAXAJt-isHAfSA.

12. thus since property obtained by acceptance Property being
thus proved to he temporal, the author successively refutes the several 
arguments before cited in support of the notion, that it is not temporal. 
Balam-bhatta.

Common to all.] Including even the mixed classes. Babah-tihatta.
13. I f  these reasons exist, the person is owner.) If such reasons are 

known [to exist,] the owner is known. Subod’hini and Babam-bhatta.
* Gautama 10, 39, already, cited iu § 8. f  Balam-bhaita.
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mana, that, which is obtained by acceptance or the 
like, is additional/ not common [to all the tribes]. 
“  Additional” is understood in the subsequent sen­
tence : ‘ for a Cshatriya, what is obtained by victory,
‘ or by amercement or the like, is peculiar/ In the 
‘ next sentence, “  additional ” is again understood :
* what is gained or earned by agriculture, keeping o f
* cattle, [traffic,] and so forth, is for a Vaisya pe-
* culiar ; and so is, for a Sudra, that which is earned 
‘ in the form of wages, by obedience to the regener- 
‘ ate and by similar means/ Thus likewise, among 
the various causes of property which are familiar to 
mankind, whatever has been stated as peculiar to 
certain mixed classes in the direct or inverse order 
of the tribes, (as the driving o f horses, which is' the 
profession of the Sutas* and so forth,) is indicated 
by the word “ earned” (niruishta) ; for all such ac­
quisitions assume the form of wages or hire ; and 
the noun (nirvesa) is exhibited in the tricandft as 
signifying wages.

14. A s  for the precept respecting the succession 
of the widow and the daughters &c.| the declara-

ANNOTATIONS.

Loth commentaries read jnyutesha jnyayaie swami, ‘Such reasons existing, 
an owner exists.’ But copies of the text exhibit jateshu jayate sicami,
1 Such reasons being known, the owner is known.’

Additional.) The meaning of the te m  is ‘ excellent.’ B axam-uratta,
14. As fo r  the precept respecting the. succession.) The author obviates 

an objection, that, if  property be a worldly matter, the import of the text 
here cited is inconsistent, as it provides by precept, that the widow and 
certain other persons, shall inherit on the owner’s demise. Suhod’hini and 
Baoam-hhatta.

* According to a text o f Usanas, from which these words are taken, 
t  The dictionary o f amera biot a in three books (Cantos.) The passage 

here cited occurs in the 3d book of the Amera cusha. Ch. 4. V. 217.
X Yide infra C. 2. Sect. I. § I.

i. ON INHERITANCE.
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tion [o f the order o f succession,] even in that text 
is intended to prevent mistake, (although the right 
o f . property be a matter familiar to the. world,) 
where many persons might [but for that declaration] 
be supposed entitled to share the heritage by reason 
o f their affinity to the late owner. The whole is 
therefore unexceptionable.

15. As for the remark, that, if  property were ^
temporal, it could not be said “ my property has 
been taken away by him that is not accurate, for
a doubt respecting the proprietary right does arise 
through a doubt concerning the purchase, or other 
transaction, which is the cause of that right.

16. The purpose of the preceding disquisition is
this. A  text expresses ‘When Brahmanas have
acquired wealth by a blamable act, they are cleared

...... ...  .......... . _ *
ANNOTATIONS.

The declaration o f the order o f  succession.] B alam-bhatta notices as a 
variation in the reading, the words here supplied ; crama-srnaranam ‘  de­
claration of the order of succession,’ instead o f smanmam ‘ declaration.’ ,

15. As for the remark, that i f  property were temporal.] The sense is 
th is : in suoh a case, the proposition < another’s property has been taken 
by him’ is simply apprehended from the affirmation of the complainant.
But that is apprehension, not proof. Accordingly, i f  it be contradicted, 
a doubt arises respecting the cause of right. Thus, i f  the complainant 
declare, “  mv goods have been taken by him, ”  and tho defendant affirm the 
contrary, a doubt arises in the minds of umpires whether the thing were 
unjustly seized by that man, or were fairly'obtained by purchase or title : 
and so, from a doubt respecting a purchase or other cause of property, 
arises a doubt concerning property which is the effect. Subod’hini.

16. The purpose o f the preceding disquisition is this.] Admitting pro­
perty to he a worldly matter; still [its nature] seems to be an unfit [subject 
of inquiry] under the head c f inheritance, since it matters not whether 
property he temporal or spiritual. Apprehending this objection, the author 
proceeds to exp! ’ the purpose o f  the disquisition. Suhod’hini.

* Vide § 8,
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by the abandonment o f it, with prayer and rigid 
austerity.”* Now, if property be deducible only from 
sacred ordinances, that which has been obtained by 
accepting presents from an improper person, or by 
other means which are reprobated, would not be 
property, and consequently would not bo partible 
among sons. But if it be a worldly matter, then 
even what is obtained by such means, is property, 
and may be divided among heirs ; and the atonement 
abovementioned regards the acquirer only : but sons 
have the right hy inheritance, and therefore no blame 
attaches to them, since M enu declares “There are 
seven virtuous means of acquiring property : viz.
inheritance &c,”+

17. Next, it is doubted whether property arise 
from partition, or the division be of an existent right.

18. Of these [positions], that of property arising 
from partition is right ; since a man, to whom a * son 
is born, is Enjoined to maintain a holy firo : for, if 
property were vested by birth alone, the estate would 
be common to the son as soon as born ; and the 
father would not be competent to maintain a sacri-

A jSNOTATIONS.

18. .Is enjoined to maintain a holy fire.\ For it is ordained by a passage 
o f the Veda, that “  be, who has a son bom and who has black [not grey] 
hair, should consecrate a holy fire:”  and the meaning of that passage is 
this ; ‘ one who has issue (for the term son implies issue in general ;) and 
‘ whose hair is [yet] black, or who is in the prime of life ; that is, who is 
‘ capable ; one, in short, who is qualified ; must perform the consecration 
and maintenance of a holy fire.’ Does not this relate to the consecration 
of sacrificial fires, not to the rise o f property from partition ? Anticipating 
this objection, ho adds “  if property were by birth &e.”  The meaning is 
this : ‘if  property arose from hirth alone, a son would, even at the instant

* The text is apparently referred to Mesh by the commentator Bala?,r- 
bhatta : but it is not found in Me ss 's institutes, A passage of similar 
import does, however, occur. Ch. 10. V. 111. t  Me xp , 10. 11-5,
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ficial fire and perform other religious duties which 
are accomplished by the use of wealth.

19. Likewise the prohibition o f a division of that, 
which is obtained from the liberality o f the father 
previous to separation, would not be pertinent : since 
no partition o f it can be supposed, for it has been 
given by consent o f all parties. But N aked a does 
propound such a prohibition : “ Excepting what is 
gained by valour, the wealth o f a wife, and what is 
acquired by science, which are three sorts o f pro­
perty exempt from partition ; and any favour con­
ferred by a father.”*

20. - So the text concerning an affectionate gift, 
( “ What has been given by an affectionate husband 
to his wife, she may consume as she pleases, when he

ANNOTATIONS.
< of his birth, have ownership; and sinoe the goods are thenceforward in
< common, the father would not be competent to the consecration o f sacrificial 
‘ fires and other religious acts (as funeral repasts, rites on the birth, o f chil-. 
i dren, and other indispensable ceremonies,) whioh must be performed by 
« the husband and wife, and which can only be accomplished by expen-
< diture of wealth.’ Subod’Mni and Bakam-bhatta.

20. The text *** would not be pertinent, i f  property were vested by birth.']
' For, if property wero vested at the instant of birth, no snob gift could be made ; 

since he would be incompetent even with the oonsent of the child, and one can­
not give away what is common to others. Subod’hini and Babam-bhatta,

Nor is it right to connect (Sjv.J Is not the text, so far from being in contra­
diction to the right by birth, actually founded on it ? for the constriction 
is ibis * v. ‘-at has been given ,excepting immovable property, by an 
‘ affectionate husband to bis wife, she may consume as she pleases, when he 
4 is d e a d t h u s ,  a right of property by birth being true in regard to im­
movables, 1 since the gift of them is forbidden ;  and, by analogy, the same 
being true of other goods, a gift of wealth other than immovables is permitted 
by tbe provisions of the l a w : why then should not this text be propounded ? 
Apprehending that objection, he says “ Nor is it right to connect &o.”  The

* Naked a, iS, 6.
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is dead, or may give it away, excepting immovable 
property;” *) would not be pertinent, if  property 
were vested by birth alone. Nor is it right to con­
nect the words “ excepting immovable property”  
with the terms “ what has been given”  [in the text 
last cited ;] for that would be a forced construction 
by connexion of disjoined terms.

21. As for the text “ The father is master o f the 
gems, pearls and corals, and of all [other movable 
property :] but neither the father, nor the grand­
father, is so of the whole immovable estate ;” f  and 
this other passage “ By favour of the father, clothes 
and ornaments are used, but immovable property 
may not be consumed, even with the father’s indul- ' 
gence which passages forbid a gift of immov­
able property through favour : they both relate to 
immovables which have descended from the paternal 
grandfather. When the grandfather dies, his effects 
become the common property o f the father and sons ; 
but it appears from this text alone, that the gems, 
pearls and other movables belong exclusively to the 
father, while the immovable estate remains common.

— ■  —  --------------------------------------------------------------------------------- ----------------------------------------—— ---------  .

ANNOTATIONS.

construction stated weald bo requisite : but it is not a proper one ; for the 
style would be involved, i f  the construction connect disjoined terns. 
Subod'hini.

21. As fur the text "The father is master o f the gems $e . ” ]  Apprehend­
ing the objection, that, since a gift of immovables through partial affection is 
forbidden by the plain construction of two other passages of law, birth and 
not partition is the cause of property, he obviates it. Subod’hini.

* V ishnu according to a subsequent quotation ( §. 25.) But Nareda cited 
by Jimuta-vahana (C. 4. Sect. 1. § 23.)

+ Y.sjnyawaloya cited by J i.muta-vahana (C. 2. §. 22)
J The name of the author is not given with any quotation t>f this text.

C
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22. Therefore property is not hy birth, hut by 
demise o f the owner, or by partition. Accordingly 
[since the demise o f the owner is a cause o f pro­
perty,*] there is no room for supposing, _ that a 
stranger could not he prevented from taking the 
effects because the property was vacant after the 
death o f the father before partition. So likewise, in 
the case o f  an only son, the estate becomes the pro­
perty o f the son by the father’s decease; and does 
not require partition.

23. To this the answer is : It  has been shown, 
that property is a. matter o f popular recognition; 
and the right o f sons and the rest, by birth, is most 
familiar to the world, as cannot he denied: hut the 
term partition is generally understood to relate to 
effects belonging to several owners, and does not 
relate to that which appertains to another, nor to 
goods vacant or unowned. For the text o f Gautama 
expresses “ Let ownership of wealth be taken by birth; 
as the venerable teachers direct.” !

24. Moreover the text above cited “ The father
is master o f the gems, pearls &c.”  (§ 21) is per­
tinent on the supposition o f a proprietary right 
vested by birth. Nor is it right to affirm, that it 
relates to immovables which have descended from the

annotations.
23. “  Let ownership o f wealth &c,” ]  ‘ By birth alone the heir may

take the tiling which is denominated ownership o f wealth : as the venerable 
teachers hold.’ Suhod’hini.

Balam-ekatta notices a variation in the reading ; artfka-sioamiticat, in the 
ablative case, instead of arPha-swamitwam, in the nominative. That 
reading is found in the Dayatatwa: and the text is there explained in an 
entirely different sense. See .Timuta-tahana C. 1. § 19.

* Subod'hihi and Balam-bhatta. + Not found in Gautama’s institutes.
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paternal grandfather : since the text expresses “ nei­
ther 1 he father, nor the grandfather.” This maxim, 
that the grandfather’s own acquisition should not 
he given away while a son or grandson is living, in­
dicates a proprietary interest by birth. As, accord­
ing to the other opinion, the precious stones, pearls, 
clothes, ornaments and other effects, though inherited 
from the grandfather, belong to the father under the 
special provisions of the law ; so, according to our 
opinion, the father has power, under the same text, 
to give away such effects, though acquired by his 
father. There is no difference.

25. But the text of V ishnu (§20), which men­
tions a gift of immovables bestowed through affection, 
must be interpreted as relating to property acquired by 
the father himself and given with the consent of his 
son and the rest : for, by the passages [above cited, as 
well as others not quoted,* viz] “ The father is 
master of the gems, pearls &c, ”  ( § 21 ), the fitness of 
any other but immovables tor an affectionate gift was 
certain.

26 As for the alleged disqualification for reli­
gions duties which are prescribed by the Vecla, and 
which require for their accomplishment the use of 
wealth, (§ 18) sufficient power for such purposes is infer­
red from the cogency of .the precept [which enjoins 
their performance.]

27 Therefore it is a settled point, that property in
the paternal or ancestral estate is by birth, [al- 
thoughf] the father have independent power in the

ANNOTATIONS.

27. “  No gift ortale should be made,'"'] The close of the passage is read
otherwise by R aghtwandasa. ; “  The dissipating of the means of support 
is censured vritii-lopo vigarhitah, instead of na diman na cha vicrayah,

Balam -buatta. t  Balam-biiatta .
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disposal, o f effects other than immovables, for indis­
pensable acts o f duty and for purposes prescribed by 
texts of law, as gifts through affection, support o f the 
family, relief from distress, and so forth : but lie is 
subject to the control o f his sons and the rest, in re­
gard to the immovable estate, whether acquired by 
himself or inherited from his father or other prede­
cessor ; since it is ordained, “ Though immovables or 
bipeds have been acquired by a man himself, a gift or 
sale of them should not be made without convening 
all the sons. They, who are born, and they who are 
yet unbegotten, and they who are still in the womb, re­
quire the means of support, no gift or sale should, 
therefore, he made.” *

28. An exception to it follows : “ Even a* single 
individual may conclude a donation, mortgage, or 
sale, of immovable property, during a season o f dis­
tress, for the sake o f the family, and especially for 
pious purposes.” +

29. The meaning o f that text is this : while the sons 
and grandsons are minors, and incapable o f giving 
their consent to a gift and the like ; or while brothers 
are so and continue unseparated ; even one person, who 
is capable, may conclude a gift, hypothecation, or sale, 
o f immovable property, if  a calamity affecting the whole 
family require it, or the support of the family render it 
necessary, or indispensable duties, such as the obsequies 
o f the father or the like, make it unavoidable.

30. The following passage “  Separated kinsmen, as 
those who are unseparated, are equal in respect o f im ­
movables ; for one has not power over the whole, to 
make a gift, sale Or mortgage must be thus interpret­
ed. : ‘among unseparated kinsmen, the consent o f all is 
indispensably requisite, because no one is fully em­
powered to make an alienation, since the estate is in

* V vasa as cited in other compilations.
f  V rihaspati cited in the Retnacara &c. J Vmhaspati, cited in the Ilelnarara.
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c o m m o n b u t ,  among separated kindred, the consent o f 
all tends to the facility of the transaction, by obviating 
any future doubt, whether they be separate or united : 
it is not required, on account o f any want of sufficient 
power, in the single owner ; and the transaction is con­
sequently valid even without the consent o f separated 
kinsmen.

31. In the text, which expresses, that “ Land passes 
by six formalities ; by consent of townsmen, of kinsmen, 
o f neighbours, and of heirs, a nd by gift of gold and 
of water ;” * consent of townsmen is required for the 
publicity of the transaction, since it is provided, that 
“ Acceptance o f a gift, especially of land, should he pub­
lic :” !  but the contract is not invalid without their con­
sent. The approbation of neighbours serves to obviate 
any dispute concerning the boundary. The use o f the 
consent of kinsmen and of heirs has been, explained.

32. By gift o f gold and of water.] Since the sale of 
immovables is forbidden (“ In regard to the immov­
able estate, sale is not allowed; it may he mortgaged by 
consent of parties interested ;” {) and since donation is 
praised (“  Both he who accepts land, and he who gives 
it, are performers o f a holy deed, and shall go to a re­
gion of bliss,” ||) ‘if a sale must be made, it should be 
conducted, for the transfer of immoveable property, in 
the form of a gift, delivering with it gold and water 
[to ratify the donation.j

33. In respect of the right by birth, to the estate
paternal or ancestral, we shall mention a distinction 
under a subsequent text. (Section 5 § 3.)

* Tlie author of this passage is not named. fTliis passage also is anonymous.
J The origin of this quotation likewise has not been, found. ]| Brah- 

me-vaivertu-purana.
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S E C T I O N  II.

Partition equable or unequal.— Pour periods o f  parti­
tion.—Provision fo r  wives.— Exclusion o f  a son 

who has a competence.

1. At. what time, by  whom, and how, partition 
may bo made, will be next considered. Explaining 
those points, the author says, “ When the lather 
“  makes a partition, let him separate his sons [from 
“  himself ] at his pleasure, and either [dismiss] the 
“  eldest with the best share, or (if  he choose) all may 
“  be equal sharers.’ ’ *

2. When a father wishes to make a partition, he 
may at his pleasure separate his children from him­
self, whether one, two or more sons.

3. No rule being suggested (for the will is unres­
trained,) the author adds, by way of restriction, “ he 
may separate (for this term is again understood) 
“ the eldest with the best share,”  the middlemost 
with a middle share, and the youngest with the worst 
sh rti*ok. This distribution o f best and other portions 
is propounded by M e n u . “ The portion deducted 
for the eldest is the twentieth part of the heritage, 
with the best o f all the chattels; for the middlemost, 
half of that ; for the youngest, a quarter of it.” t 

. 5. The term “  either ”  ( § 1 ) is relative to the 
subsequent alternative “  or all may be equal sharers.”

ANNOTATIONS.

2. Separate Ms children.'] Make them distinct and several by giving to 
them shares o f the inheritance. Balam-bhatta.

'Y ajnya '.yalcya, 2. 11$. t  Menu, 9. 112. Vide infra. Sect. 3. § 3.
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That is, all, namely the eldest and the rest, should 
he made partakers of equal portions.

6. This unequal distribution supposes property 
by himself acquired. But, if the wealth descended 
to him from his father, an unequal partition at his 
pleasure is not proper : for equal ownership will be

>. declared.
7. One period of partition is when the father 

desires separation, as expressed in the text “  When  
the father makes a partition.” ( § 1 ) Another period 
is while the father lives, hut is indifferent to wealth 
and disinclined to pleasure, and the mother is incapa­
ble of bearing more sons ; at which time a partition 
is admissible, at the option of sons, against the father’s 
wish : as is shown by N ajieda, who premises partition 
subsequent to the demise of both parents (“ Let sons re­
gularly divide the wealth when the father is dead )

ANNOTATIONS.

7. One period of partition is when the father desires separation, j  There 
arc four periods of partition. One is while the father lives, i f  he desire 
partition. Another is, when the mother ceases to be capable of bearing issue, 
and the father is not desirous of sexual intercourse and is indifferent 
to wealth; if  his sons then require partition, though he do not. wish it. 
Again another period is, while the mother is yet capable of bearing issue, 
and the father, though not consenting to partition, is old, or addicted to 
vicious courses, or afflicted with an incurable disease; i f  the sons then desire 
partition. The last period is, after the decease of the father. Visweswara in 
Madana-Parijata.

There are four periods of partition in the case of wealth acquired by Che 
father. V isweswara in the Subod’hini.

Four periods of partition among sons have been stated by the author 
(V ijryaneswara,) which are compendiously exhibited in a twofold division 
by the contemplative saint (Y atnyawaxcya.) Here, three cases may occur' 
under that of distribution during- the life of the father : vi2 with, or without,

* Nareda, 13. 2.
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and adds “  Or when the mother is past child-bearing 
and the sisters are married, or when the father’s sensual 
passions are extinguished.” * Here the words “  let sons 
regularly divide the wealth”  are understood. Gau ta ­
ma likewise, having said “  After the demise of the 

^father, let sons share his estate ;” f  states a second 
period, “ Or when the mother is past child-hearing 
and a third, “ While the father lives, if he desire separa­
tion.” || So, while the mother is capable of hearing 
more issue, a partition is admissible by the choice of 
the sons, though the father be unwilling, if he he addict­
ed to vice or afflicted with a lasting disease. That 
Sanc’ha  declares : “ Partition of inheritance takes place 
without the father’s wish, if he be old, disturbed in in­
tellect, or diseased.”  §

8. Two sorts of partition at the pleasure of the 
father have been stated ; namely, equal and unequal.
The author adds a particular rule in the case of equal 
partition ; “ I f  he make the allotments equal, his wives 
to wnom no separate property has been given by the

ANNOTATIONS.

his desire for separation : the case of his not desiring it being also twofold ; 
viz. 1st, when-the mother has ceased to be capable of bearing children and. 
the father is disinclined to pleasure &c. 2d. when the mother is not incapable 
o f bearing issue, but the father is disqualified hv vicious habits or the like. 
Subod’hini.

The doctrine of the eastern writers [J imot- vahatja &e.] who maintain, 
that two periods only are admissible, the volition of the father and his demise, 
and not any third period ; f  and that the text, relative to the mother’s incapa­
city for hearing more issue, regards the estate of the paternal grandfather or 
other ancestor; is refuted. Balam-bhatta.

We hold that while the father survives and is worthy of retaining uncon­
trolled power, his will alone is the cause of partition. I f  he be unworthy 
o f such power, in consequence of degradation, or of retirement from the

* Naruda, 13. 3. f  Gautama, 28, 1. % Gautama, 28. 2. |j Gautama, 28. 2.
§ Cited as a passage of Harita in the Vyavahara nayacha.
IT See Jimuta-vahana C. 1. §44.
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husband or the father-in-law, must be rendered partak­
ers o f like portions.” *

9. When the father, by his own ehoice, makes all 
his sons partakers of equal portions, his wives, to whom 
peculiar property had not been given by their husband 
or by their father-in-law, must be made participant 
of shares equal to those sons. But, if separate property 
have been given to a woman, the author subsequently 
directs half a share to be allotted to her : “ Or if any 
had been given, let him assign the half.” +

10. But, if  he give the superior allotment to

ANNOTATIONS.

world, or the like, the son’s will is likewise a cause of partition. But, in tho 
case of his demise, the successor’s own choice is of course tho reason. By this 
mode, the periods are three. Else there must be groat confusion, in the 
uncertainty of subject and accident, i f  many reasons, as extinction o f worldly 
propensities and so forth, must be established collectively and alternatively.
Thus the mention of certain reasons in some texts, and the omission of them 
in others, are suitable : for tho extinction of the temporal affections, and the 
other assigned reasons, indicate the single circumstance of the father’s want 
of uncontrolled power ; since it is easy to establish that single foundation of 
the texts. Viramitrodaya.

When the father’s passions are extinguished.'] JiAnrTA-VAHANA’s reading of 
the passage is different: and there are other variations of this text. See note 
On JlMUTA-VAHANA. C. 1. § 33.

Partition o f inheritance takes place without the father's wish.'] A text of 
a contrary import is cited from the same author, by Jimuta-vauana. See 
note on J iai'ctta-vati an a. C. 1. § 43.

9. Thu author subsequently directs half a share.] This and the passage cited 
maybe supposed to bear reference to a passage which oceurs near tho close o f 
the head of inheritance (C. 2. Sect. 11. § 34.): but the quotation is not exact 
and the text relates to a different subject.

10. The furniture in the home &e.] The chairs, and the earthen and stone

* Y aan iaw am ya , 2. 116.
t  Vide infra. C. 2. Sect. 34. *|
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the eldest sob, and distribute similar unequal shares 
to the rest, his wives do not takp such portions, hut 
receive equal shares o f the aggregate from which the 
son’s deductions have been subtracted, besides their 
own appropriate deductions specified bv A p a s t a m b a  ; 
“ The furniture in the house and her ornaments are 
the wife’s [property].” *

11 To the alternative before stated (§ 1) the author 
propounds an exception ; “  The separation of one, 
“ who is able to support himself and is not desirous 
“  o f participation, may be completed by giving him 
“ some trifle.” !

12. To one who is himself able to earn wealth, and 
who is not desirous of sharing his father’ s goods, any 
thing whatsoever, though not valuable, may be given, 
and the separation or division may be thus completed 
by the father ; so that the children, or other heirs, o f 
that son, may have no future claim of inheritance.

13. The distribution o f greater and less shares 
has been shown (§1). To forbid, in such case, an 
unequal partition made in any other mode than that 
which renders the distribution uneven by means o f 
deductions, such as are directed by the law, the author 
adds. “ A  legal distribution, made by the father 
among sons separated with greater or less shares, 
is pronounced valid.” t

ANNOTATIONS.

utensils, and the ornaments worn by her, are the wife’s deducted allotment. 
H aradatta 1f says the furniture, as well as the can, is the father’s ; and. the 
ornaments are the wife’ s. Baxam-miatta.

13. In any other mo(le.~\ The commentator B vi.au-BHATta prefers another 
reading, ayafhasastra ‘not according to law’ instead of any a’t ha in any 
other mode.’

* Vide infra. Sect. 3 § 6. t  Y asnyawalcya.
| Y aasyawalcaa 11 lire scholiast of Gautama.

THE MITACSHAKA. chap. ^ S I j



1 4 When the distribution o f more or less among1 
sons separated by an unequal partition is legal, or such, 
as ordained by the law ; then that division, made by 
the father, is completely made, and cannot be afterwards 
set aside ; as is declared by M enu and the rest. Else 
it fails, though made by the father. Such is the mean­
ing;  and in like manner, Naked a declares <e A  father, 
who is afflicted with disease, or influenced by wrath, 
or whose mind is engrossed by a beloved object, or 
who acts otherwise than the law permits, has no power 
in the distribution of the estate.1” *

S E C T I O N  III .

Partition after the Father’s decease:
——

1. The author next propounds another period of'par- 
tition, other persons as making it, and a rule respect­
ing the mode. “  Let sons divide equally both the effects 
and the debts after (the demise of) their two parents.’ft

2. After their two parents.] After the demise of 
the father and mother: here the period o f the distri­
bution is shown. The sons.] The persons, who make 
the distribution, are thus indicated. Equably.] A  rub? 
respecting the mode is by this declared; in equal 
shares only should they divide the effects and debts.

3. But M enu, having premised “ partition after 
the death of the father and the mother,”  l and having 
declared “  The eldest brother may take the patrimony 
entire, and the rest may live under him as under 
their father ;” §) has exhibited a distribution with deduc­
tions, among brethren separating after the death of their

* Naked a, 13. 16. + Y ajnyawaloya, 2. 118. t  M enu, 9. 104.
§MitNtr, 9. 105.
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father and mother : “ The portion ded ucted for the eldest 
is the twentieth part of the heritage with the best o f all
the chattels ; for the middlemost, half o f th at; for the 
youngest, a quarter of it.*”  The twentieth part o f 
the whole amount of the property (to be divided,!) and 
the best of all the chattels, must be given (by way o f 
deduction!) to the eldest; half of that, or a fortieth 
part, and a middling chattel, should be allotted to the 
middlemost ; and a quarter of it, or the eightieth part 
with the worst chattel, to the youngest. He has also 
directed an unequal partition, hut without deduc­
tions,, among brethren separating after their parents’ 
decease ; allotting two shares to the eldest, one and 
a half to the next born, and one a piece to the younger 
brothers “  I f  a deduction be thus made, let equal 
shares o f  the residue be allotted : but, if  there be no 
deduction, the shares must be distributed in tins 
manner; let the eldest have double share, and the 
next born a share and a half, and the younger sons 
each a share: thus is* the law settled.” |j The author 
himself § has sanctioned an unequal distribution 
when a division is made during the father’s life time 
( “  Let him either dismiss the eldest with the best 
share &c.” ^) Hence an unequal partition is admis­
sible in every period. How then is a restriction in­
troduced, requiring that sons should divide only equal 
shares ?

4. The question is thus answered: True, this
unequal partition is found in the sacred ordinances ;

ANNOTATIONS,
4. As llie slaying of a cote is for the same reason disused. This is a very 

remarkable admission of the former prevalent* of a practice, which is now 
held in the greatest abhorrence.

* Menu, 9. 112. t  BAtAsnuiATTA. t  Ibid. || Mbhu, 9. 116—117
§ Yajnvawalcva. 11 Vide Sect. 2. § 1.



but it must not be practised, because it is abhorred 
by the world; since that is forbidden by the maxim 
“  Practise not that which is legal, but is abhorred 
by the world, [for * j it secures not celestial bliss :” + 
as the practice [o f offering bulls] is shunned, on ac­
count of popular prejudice, notwithstanding the in­
junction “  Offer to a venerable priest a bull or a large 
goat, ;$ and as the slaying of a cow is for the same 
reason disused, notwithstanding the precept “  Slay a 
barren cow as a victim consecrated to M it k a  and 
Y a e u n a .”  |j

5. It is expressly declared, “ As the duty o f an 
appointment [to raise up seed to another,] and as the 
slaying of a cow for a victim, are disused, so is parti­
tion with deductions [in favour o f elder brothers],” §

6 . A pastamba also, having delivered his own 
opinion, “  A  father, making a partition in his life time, 
should distribute the heritage equally among his sons;”  
and having stated, as the doctrine, Of some, the eldest’s

ANNOTATIONS.
5. The duty of an appointment. ] So the term {niyoya-Thernia) is here 

interpreted by the author of the Viramitrodaya. But it is explained in the 
iVuhoit’hini, as intending the injunction of an observance, sueh. as the offering 
of a bull &c.

6. In name countries the gold &c.] The sense of the text is this ; In

* Suhod’hini and Balam-biiatta.
t A passage of Yajnyaw.ai.cyA, according to tho quotation * of Mitea 

Misha in the Viramitrodaya ; but ascribed to Mirant in Bat.ambiiatta’s com­
mentary. It has not, however, been found either in Mend's or in Yainyawai,- 
cya’s institutes,

j  This also is a passage of Y ajnyawalcya, according to Mttba Misha's 
quotation ; but has not been found in the institutes of that author.

|| A passage o f  th e  Veda, as th e  p re ce d in g  o n e  o f  the Smrili a cco rd in g  

to  t h e  rem a rk  o f  th e  Suhod'hini a n d  I! m .a y - k h a t x a .

§ Smnii-sangntha as cited in the Viramitrodaya.
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succession to the whole estate ( “  Some hold, that the 
eldest is heir;” ) and having exhibited, as the notion 
of others, a distribution with deductions ( “  In some 
countries, the gold, the black kine, and the black pro­
duce of tlie earth, belong to the eldest son : the ear apper­
tains to the father ; ancl the furniture in the house and 
her ornaments are the wife’s ;* as also the property [re­
ceived by [her] from kinsmen : so some maintain;” ) has 
expressly forbidden it as contrary to the la w : and has 
himself explained its inconsistency with the sacred 
codes : “ It  is recorded in scripture, without distinction, 
that M en u  distributed his heritage among his sons.” f

7. Therefore unequal partition, though noticed in 
codes o f law, should not he practised, since it is disap­
proved by the world ancl is contrary to scripture. For 
this reason, a restriction is ordained, that brethren 
should divide only in equal shares.

♦ANNOTATIONS.

certain countries, the gold, the black kine, the black produoe of earth, as 
Masha.% and other dark-coloured grain, or a a black iron, (for so aomo in­
terpret the word) appertain to the eldest son ; the car, and the furniture in 
the house, or uteDsils such as tools and the like, belong to the father ;§ the 
jewels worn by her are the wife’s as well as property which she has 
received from the father and other kinsmen. Such respectively are the por­
tions of the eldest son, of the father, and of his wife. Subod’hini and 
Hababatta cited by Baiam-bhatta.

Among his siww] Ba iam -bhatta reads putrena “son” in the singular ; 
but all copies of the Mitanshara and SubotPMni, which have been collated? 
exhibit the term in the plural ( putrebhjah “  sons ;”) and so does the 
Viramttradaya, quoting this passage from the Mitacshara. * * * §

*  Vide supra. Sect 2. § 10.
t A passage of the Tuittiriya Veda, cited by Apasiamba ; as here remarked 

by Balah-bhatta.
t Bhaseolus radiatus. ,
§ See a different interpretation. Sect. 2. § 10.
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8. It has been declared, that sons may part the effects 
after the death of their father and mother. The author 
states an exception in regard to the mother’s separate
property ; “  The daughters share the residue o f their 
mother’s property, after payment o f her debts.” *

9. Let the daughters divide their mother’s effects 
remaining over and above the debts ; that is, the resi­
due after the discharge o f the debts contracted by the 
mother. Hence, the purport of the preceding part of 
the text is, that sons may divide their mother’s effects, 
which are equal to her debts or less than their amount.

10. The meaning is th is: A  debt, incurred by the 
mother, must be discharged by her sons, not by her 
daughters ; but her daughters shall take her property 
remaining above her debts ; and this is fit ; for by the 
maxim “  A  male child is procreated if the seed predo­
minate, but a female if the woman contribute most to 
the foetus;”  the woman’s property goes to her daugh­
ters because portions of her abound in her female 
children ; and the father’ s estate goes to his sons, 
because portions of him’abound in his male children.

11. On the subject [of daughters!] a special rule is 
propounded by Gautama : “  A  woman’ s property goes 
to her daughters, unmarried, or unprovided.” !  His

ANNOTATIONS.

8. Sons may divide their mother's effects, which are equal to her dcUts 
or less.] They may take the goods and just pay the debts. Bai.am-bhatta.

11. Unmarried or unprovided..] The text is explained otherwise by 
Jimcia-vaiuka (C. 4. Suet. 2. § 13 and 23.)

Mamed and unmarried.j Married sign!ties espoused; unmarried, maiden. 
Suhod'hini.

Endowed and unendowed] Endowed signifies supplied with wealth ; un­
endowed, unfurnished with property. Balam-bhatxa.

* Yajhyawalcta, 2. 118. t Balam-bhatta,
% Gautama, 28. 22.

* *  * «
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meaning is this : if  there he competition of married and 
unmarried daughters, the woman’s separate property 
belongs to such of them as are unmarried ; or, among 
the married, if there be competition o f endowed and 
unendowed daughters, it belongs exclusively to such as 
are unendowed ; and this term signifies J destitute 
o f wealth.’

12. In answer to the question, who takes the residue 
o f the mother’s goods, after payment o f her debts, if  
there be no daughter ? the author adds “  And the issue 
succeeds in their default.” *

13. On failure of daughters, that is, if there be 
none, the son, or other male offspring, shall take 
the goods.

This, which was right under the first part o f the text 
(“  Let sons divide equally both the effects and the 
debts ;” t) is here expressly declared for the sake of 
greater perspicuity.

S E C T I O N  IV.

Effects not liable to Partition .

1. The author explains what may not be divided 
“  Whatever else is acquired by the coparcener himself,
“  without detriment to the father’s estate, as a present 
“  from a friend, or a gift at nuptials, does not appertain 
“ to the coheirs. Nor shall he, who recovers hereditary 
“  property, which had been taken away, give it up to the 
“ parceners : nor what has been gained by science.” !

2, That, which had been acquired by the coparcener 
himself without any detriment to the goods of his

' Yajnyawalcya, 2. 118. fVido § 1.
$ Yajnyavamua, 2. 119—129



father or mother ; or which has been received by him 
from a friend, or obtained by marriage, shall not ap­
pertain to the coheirs or brethren. Any property, which
had descended in succession from ancestors, and had 
been seized by others, and remained unrecovered by  the 
father and the rest through inability or for any other 
cause, he, among the sons, who recovers it with the ac­
quiescence of the rest, shall not give up to the brethren 
or other coheirs: the person recovering it shall take 
such property.

3. I f  it be land, he takes the fourth part, and the 
remainder is equally shared among ali the brethren.
So S a n c ’ h a  ordains «  Land, [inherited] in regular suc­
cession, hut which had been formerly lost and which a 
single [heir] shall recover solely by Ms own labour, tbe 
rest may divide according to their due allotments, 
having first given him a fourth part.”

4. In regular succession.] Here the word “ inherited’ 
must be understood.

5. He need not give up to the coheirs, what has 
been gained by him, through science, by reading the 
scriptures or by expounding their m eaning: the ac­
quirer shall retain such gains.

6. Here the phrase “  any thing acquired by himself, 
without detriment to the father’s estate, ’ must he 
everywhere understood : and it is thus connected with 
each member o f the sentence; what is obtained from a

A2fDOTATIONS.

4, Inherited must be wulerstond] The. author supplies the deficiency in the 
text oited by him. The words “  in succession ”  are in the text; “  inherited”  
must be understood to complete the sense. Subod'hini.

’ 6. Any thing acquired by himself.] Here, according to Babam-bhatta ’ s
remark, either a different reading is proposed (cinchitfor anyqt.) or an inter­
pretation of the words of the text, ”  whatever else ( any at) ”  being explained 
by (  emehit)  * any thing.’

' E
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friend, without detriment to the paternal estate; what 
is received in marriage, without waste of the patri­
mony ; what is redeemed, of the hereditary estate, 
without expenditure o f ancestral property ; what is 
gained by science, without use o f the father’s goods. 
Consequently, what is obtained from a friend, as the 
return of an obligation conferred at the charge o f the 
patrimony ; what is received at a marriage concluded in 
the form termed Amrn or the like; what is recovered, of 
the hereditary estate, by the expenditure of the father’ s 
goods ; what is earned by science acquired at the expense 
o f ancestral frealth ; all that must be shared with the 
whole o f the brethren and with the father.

7. Thus, since the phrase “ without detriment to 
the father’s estate”  is in every place understood; what 
is obtained by simple acceptance, w ithout waste o f the 
patrimony, is liable to partition. But, if that were not 
understood with every member of the text, presents

ANNOTATIONS.

It is connected with every other number o f  the sentence.'] More is implied.: for » 
the same phrase is understood in every instance, stated in other codes, o f 
acquisitions exempt from partition. Subod’hini.

In the form termed Asura ) For, at such a marriage, wealth is received 
from the bridegroom by the father or kinsmen of the bride. Seo M e w , 3. 31.

7. Thus since the phrase $e.] A different reading- is noticed by Bai.am-  
BHATi a  “  Not thus na tat ha instead of “ Thus”  tat’kfl. It is taken as a 
distinct sentence; and is explained as intimating, that, on the other hand, 
amicable gifts and the like, acquired without detriment to the patrimony, are 
not liable to partition. According to this reading and interpretation, that 
abort sentence belongs to the preceding paragraph.

In the following sentence there seems to be another difference'of reading 
in the phrase “  without waste (or with waste) of the patrimony.”  But the 
reading, which is countenanced by the exposition given in the Subod’hini, has 
been preferred .̂

Since the phrase “ without detriment to the father’s estate.” ]  Since that 
portion of the text is applicable to gifts and other acquisitions which are speci-

l1. V S I S  THE M ITACSH ARA chap, ^ i T  ,
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from a friend, a dowry received at a marriage, and other 
particular acquisitions, need not iiave been specified.

8. But, it is alleged, thg enumeration o f amicable 
gifts and similar acquisitions is pertinent, as showing, 
that sucb. gains are exempt from partition, though 
obtained at the expense o f the patrimony. Were it so, 
this would be inconsistent with the received practice 
of unerring persons, and would contradict a passage of 
Nareda: “ He, who maintains the family o f a brother 
studying science, shall take, be be ever so ignorant, a 
share of the wealth gained by science.” * Moreover the 
definition of wealth, not participable, which is gained 
by learning, is so propounded by Catyayana: “ Wealth, 
gained through science which was acquired from a 
stranger while receiving* a foreign maintenance, is 
termed acquisition through learning.”

9. Thus, if  the phrase “  without detriment to the 
(, father’s estate,” bo taken as a separate sentence, any

thing obtained, by mere acceptance would be exempt 
from partition, contrary to established practice.

ANNOTATIONS.
f  V;

fied 83 exempt from partition, therefore’, as those acquisitions made at the 
charge of the patrimony are liable to he shared, so any thing obtained by 
mere acceptance, not being included among such acquisitions, must, be gobjeot 
to partition, though procured without use of the paternal goods. Subod’hini.

8. As showing that such gains are exempt from partition.'] A difference in 
the reading of this passage, hhajyatwaya (in the ablative case) instead hhafyat- 
waya (in  the dative), is mentioned by Balam- bhatta ; but he makes no 
difference in the interpretation.

Would contradict a passage o f Nareda.] Since tho support of the family is 
there stated as a reason for partaking of the property, the right of participa­
tion in the gains o f science is founded on a special cause; and not a natural 
consequence of relation as a brother : and the gains of science are not daturally 
liable to partition, and are therefore mentioned as excepted from distribution.

* Naeepa, 13. 10,
* #: •
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10. This [condition, that the acquisition he without 
detriment to the patrimony,*] is made evident by 
M en u  : “ W hat a brother Jias acquired by his labour, 
without using the patrimony, he need not give up to 
the coheirs ; nor what has been gained by science. ” t

11. By labour] by science, war or the like.
12. Is it not unnecessary to declare, that effects 

obtained as presents from friends, and other similar 
acquisitions made without using the patrimony, are 
exempt from partition : since there was no ground for 
supposing a partition of th em ? That what is acquired, 
belongs to the acquirer, and to no other personals well 
k n ow n : but a denial implies the possible supposition of 
the contrary.

13. Here a certain writer thus states grounds for
supposing a partition. By interpreting the text, “ After 
the death o f the father, if  the eldest brother acquire any 
■wealth, a share o f that belongs to tlie younger brothers; 
provided they have duly cultivated science ;” t in this f 
manner, ‘ i f  the eldest, youngest or middlemost, acquire t 
property before or after the death o f the father, a share 
shall accrue to the rest, whether younger or e l d e r » 
grounds do exist for supposing friendly presents and the 
like to .be liable to partition, whether or not the father 
be living : that is accordingly denied.

14*. The argument is erroneous : since there is not 
here a denial o f what might be supposed; but the text 
is a recital o f that which was demonstratively true : for 
most texts, cited under this head, are mere recitals of 
that which is notorious to the world,

15. Or you may be satisfied with considering it 
an exception to what is suggested hv another passage,
“  A ll the brethren shall be equal sharers of that which

* Subod’hini
\ Ment, 9, 208. The close of this passage is read, differently by CrutrCA- 

bhatta, Jimuta-vahaxa &c, See Jimvia-vahaka. Ch. 9. Sect. 1 § 3.
J Mbktj, 9, 204.
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is acquired by them in concert : ” *■ and it is therefore 
a mere error to deduce the suggestion from an indefi­
nite import of the word “ eldest” in the text before 
cited (§13). That passage must be interpreted as an 
exception to the general doctrine, deduced from texts 
concerning friendly gifts and the rest, that they are 
exempt from partition, both before the father’s death 
and after his demise.

16. Other things exempt from partition, have been 
enumerated by M e n u  ; “  Clothes, vehicles, ornaments, 
prepared food, women, sacrifices and pious acts, as well 
as the common way, are declared not liable to 
■distribution.” !

17. Clothes, which have been worn, must not be 
divided. W hat is used by each person, belongs 
exclusively to him ; and what had been worn by the 
father, must he given by brethren parting after the 
father’s decease, to the person who partakes of food 
at his obsequies : as directed by V wihaspati ; “ The 
clothes and ornaments, the bed and similar furniture, 
appertaining to the father, as well as liis vehicle and 
the like, should be given, after perfuming them with 
fragrant drugs and wreaths of flowers, to the person 
who partakes of the funeral repast.”  But new clothes 
are subject to distribution.

18. Vehicles] The carriages, as horses, litters or the 
like. Herd also, that, on which each person rides, belongs 
exclusively to him. But the father’s must be disposed

ANNOTATIONS.

18. Ihe number being unequal.]  Inequality here signifies insufficiency 
for shares; not imparity of number. And this is fit. Suppose three horses, 
and three sons: since the number is adequate to the allotment of shares, 
the horses may be divided. Suppose four horses and dither three or five 
sons: since the horses do not answer to the number of coheirs, and cannot

* Y rieasi’ATI cited in the K e tn a ca ra , f  Menu, 9, 219.
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of as directed in regard to his clothes. I f  the horses 
or the like he numerous, they must be distributed 
among coheirs who live by the sale o f them. I f  they 
cannot be divided, the number being unequal, they 
belong to the eldest brother: as ordained by 11 entj ;
«  Let them never divide a single goat or sheep, or a 
single beast with uncloven hoops: a single goat or sheep 
belongs to the first born.” *

19. The ornaments worn, by each person are exclu­
sively his. But what has not been used, is common 
and liable to partition. “  Such ornaments as are worn 
by women during the life of their husband, the heirs o f 
the husband shall not divide among themselves : they, 
who do so, are degraded from their tribeAt It appears 
from the condition here specified (“ such ornaments as 
are worn,” ) that those, which are not worn, may he 
divided.

20. Prepared, food, as boiled rice, sweet cakes and the 
like, must be similarly exempted from partition. Such 
food is to be consumed, according to circumstances.

21. Water, or a reservoir of it, as a well or the like, 
being unequal [to the allotment of shares,] must not 
be distributed by means of the value; but is to he used 
[by the coheirs] by turns.

22. The women or female slaves, being unequal [in
_L _____  -■ ■ 1 -iffi-

ANNOTATIONS.

be distributed into shares in their kind, and since a distribution by means 
o f the value is forbidden, and the cattle is directed to be given to the eldest ■ 
brother, the horses may be divided so far as they are adequate to the shares, 
aud the surplus shall bo given to*tho eldest. Throughout tins title, imparity 
must be so understood. Subod’hini.

21. Being unequal.] It is thus Muted, that, if  the number be adequate, 
partition takes place. B alam-bhatta.

22. “  Women connected.'"] Enjoyed, or kept in concubinage. Subod’hvu.

S t a r ,  9. 119. t  Meno, 9, 200.
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number, to the shares,] must not be divided by the 
value, but should be employed in labour [for the coheirsj 

• alternately. But women (adulteresses or others) kept 
in concubinage by the father, must not be shared by 
the sons, though equal in number : for the text o f 
G a u t a m a  forbids it. “  No partition is allowed in the 
case of women connected [with the father or with one 
of the coheirs].” *

23. The term yogacshema is a conjunctive compound 
resolvable into yoga and cshema. By the word yoga is 
signified a cause of obtaining something not already 
obtained : that is, a sacrificial act to be performed with 
fire consecrated according to the Veda and the law. By 
the term cshema is denoted an auspicious act which be­
comes the means of conservation of what has been ob­
tained : such as the making of a pool or a garden, or 
the giving of alms elsewhere than at the altar. Both 
these, though appertaining to the father, or though 
accomplished at the charge of the patrimony, are indi­
visible; as L augacsiii declares. “ The learned have 
named a conservatory act csheema, and a sacrificial one 
yoga; both are pronounced indivisible ; and so are the 
bed and the chair.”

21*. Some hold, that by the compound term yoga­
cshema, those, who effect sacrificial and conservatory 
acts (yoga and cshema), are intended, as the king’ ; 
counsellors; the stipendiary priests, and the rest. 
Others say, weapons, cowtails, parasols, shoes and 
similar things, are meant.

’ A -------i—  

ANNOTATION^

Female slaves, being taken for .enjoyment by any one of tho brethren, 
or coheirs, belong exclusively to him. Hakadatta on Gautama.

24. Some hold. ] The interpretation, given by MED'tr.vTiT’HT and the 
Calpataru, is stated. Balam-bhatta,

* Gautama, 28. 45.
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25. Vhe common way , or road o f ingress and egress 
to and from the house, garden, or the like, is also 
indivisible.

26. The exclusion o f land from partition, as stated
by Us an as, ( “  Sacrificial gains, land, written docu­
ments, prepared food, water, and women, are indivisible 
among kinsmen even to the thousandth degree;” ) 
bears reference to sons o f a Brahmana by women of 
the military and other inferior tribes: for it is
ordained [by V iiihaspati :] “  Land, obtained by accept­
ance of donation, must not be given to the son o f 
a Gshatriya or other wife of inferior trib e : even 
though his father give it to him, the son o f the 
Brahmani may resume it, when bis father is dead.”*

27. Sacrificial gains] acquired by officiating at 
religious ceremonies.

28. What is obtained through the father’s favour, 
will be subsequently declared exempt from partition.!
The supposition, that any thing, acquired by _ trans­
gressing restrictions regarding the mode of acquisition, 
is indivisible, has been, already refuted.];

29. It is settled, that whatever is acquired at the 
charge of the patrimony, is subject to partition.
But the acquirer shall, in such a case, have a double 
share, by the text o f V asish xTia . c< He, among them, 
who has made an acquisition, may take a double 
portion of it.”§.

30. The author propounds an exception to that max­
im. “  But, if  the common stock he improved, an equal 
division is ordained.” ||

ANNOTATIONS.

29. Ha, among them.] Among the brethren. Subod’hini. \

* This is a passage of Ybihaspati, according to the remark of Ua i ,a  si- 
Biiatia ; and it is cited as such by Jimuta-vahaha, C. 9. § 19.

t Sect. 6. § 13—-16. % Sect 1. $ 16. § Vasxsht'ha, 17. 42.
|| Yajntawalcya, 2. 121.
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31. Among unseparated brethren, if the common 
stock be improved or augmented by any one o f them, 
through agriculture, commerce or similar means, 
an equal distribution nevertheless takes place; and 
a'double share is not allotted to the acquirer.

\ ' r~ • ' ' '' ‘.‘j
\  S E C T I O N  V.

Equal rights o f Father and son in property ancestral.

1. The distribution o f the paternal estate among 
sons has been shown; the author next propounds 
a special rule concerning the division o f the grand­
father’s effects by grandsons. “ Among grandsons 
by different fathers, the allotment of shares is 
according to the fathers.” *

2. Although grandsons have by birth a right in 
the grandfather’s estate, equally with sons : still the 
distribution o f the grandfather’s property must be 
adjusted through their father, and not with reference 
to themselves. The meaning here expressed is th is: 
if  unseparated brothers die, leaving male issue; 
and the number of sons be unequal, one having two 
sons, another three, and a third tour; the two receive

ANNOTATIONS.
1. Grandsons by different fathers.’] Children of distinct fathers; meaning 

sons of brothers. Another reading also occurs: pramita-pitricanam “ whose 
fathers are deceased,”  instead of aneca-pitricamm “ whose fathers are 
different.” SuloiThini.

Balam-bhatta notices another variation of the reading, hut with disap­
probation ; aneca-pitryacanam. It intends the same moaning, though 
inaccurately expressed.

* YAJXVAWALCTA, 2. 121.



a single share in right of their father, the other three 
take one share appertaining to their father, and the 
remaining four similarly obtain one share due to their 
father. So, i f  some o f the sons he living and some 
have died leaving male issue; the same method 
should he observed: the surviving sons take their 
own allotments, and the sons o f their deceased bro­
thers receive the shares of their own fathers respec-' 
lively. Such is the adjustment prescribed by the text.

3. I f  the father be alive, and separate from the 
grandfather, or if he have no brothers, a partition o f

ANNOTATIONS.

3. I f  he he deceased.1 A variation in the reading and ’punctuation of’ 
the passage is noticed by Balam-bhatta : vibhago n'asti d’hriyamane : apitari 
pitrito bhaga-calpanetyuctatwat,’ (instead of vibhago n’asti; ad’hriyamane 
jntari pitrito fyc.) “ partition would not take plaoe, if he be living, since 
it is direoted that shares shall be allotted in right of the father, if he be 
deceased.”

To obviate this doubt the author eays.~\ If the father he alive, and separated 
from his own father, or if, being an only son with po brothers to participate 
with him, he be alive and not separated from his own father; then, 
since in the first mentioned oase he is separate, no participation of the 
grandson’s own father, in the grandfather’s estate, can be supposed, 
and therefore as well as because he is surviving, the grandson 
cannot be supposed entitled to share the grandfather’s property 
since the intermediate person obstructs his title: and, in the second 
case, although the grandson’s own father have pretensions to the pro. 
perty, since he is not separated, still the participation of the grandson in his 
grandfather’s estate cannot be supposed, for his own father is living: hence 
no partition of the grandfather’s effects, with the grandson whose father is 
living, can take place in any oircumstanoes. Or, admitting that such partition 
may be made, because he has a right by birth; still, as the father’s supe ­
riority is apparent, (since a distribution by allotment to him is directed, when 
he is deceased; and that is more assuredly requisite, if he be living;) it 
follows, that partition takes place by the father’s choice and that a double share 
belongs to him. Subod’hini.

TH E  M ITACSH ARA. chap. <SL
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the grandfather’s estate with the grandson would not 
take place; since it has been directed, that shares shall
he allotted in right of the father, i f  he he deceased : or, 
admitting partition to take place, it would he made ac­
cording to the pleasure o f the father, like a distribution 
o f his own acquisitions ; to obviate this doubt the 
author says; “ For the ownership o f father and 
son is the same in land, which was acquired by the 
grandfather, “ or in a corrody or in chattels [which 
belonged to him.” ]*

4. Land] a rice field or other ground, A corrody]
So many leaves receivable from a plantation o f betle 
pepper, or so many nuts from an orchard o f areea. 
Chattels] gold, silver, or other movables,

5. In such property, which was acquired by the 
paternal grandfather, through acceptance o f * gifts, 
or by conquest or other means [as commerce, agricul­
ture, or service,!] the ownership o f father and son is 
notorious: and therefore partition does take place.
For, or because, the right is equal, or alike, therefore 
partition is not restricted to be made by the father’s 
choice ; nor has he a double share.

6. Hence also it is ordained by the preceding text, 
that “ the allotment o f shares shall be according to 
the fathers,”  (§1 ,) although the right be equal.

7. The first text “ When the father makes a parti­
tion &c.”  (Sect. 2 § 1.) relates to property acquired by

ANNOTATIONS.

For the ownership of father and ■wn.'] The Calpataru and Apaearca read 
“  The ownership of both father and son" instead of “  For the owner­
ship of father and son chobhayoh instead of chuiva hi.

4. Betle pepper.'] Piper betle. Lisrir. Betle leaf.
Areea."] Arecn Fanfel. Goert. Betle-nut.

* Yajrtawakta. 2. 122.
t Balaji-bhatta.
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the father himself. So does that which ordains a 
double share: “  Let the father, making a partition, 
reserve two shares for himself.” * The dependence o f 
sons, as affirmed in the following passage, “  While both 
parents live, the control remains, even though they 
have arrived at old age ;” t must relate to effects ac­
quired by the father or mother. This other passage, 
“ They have not power over it (the paternal estate) 
while their parents live must also be referred to the 
same subject.

8. Thus, while the mother is capable o f bearing 
more sons, and the father retains his worldly affections 
and does not desire partition, a distribution o f the 
grandfather’s estate does nevertheless take place by 
the will of the son.

9. So likewise, the grandson has a right o f prohibi­
tion, i f  his unseparated father is making a donation, or 
a sale, of effects inherited from the grandfather: but 
he has no right of interference, if  the effects were 
acquired by the father. On the contrary, he must ac­
quiesce, because he is dependant.

10. Consequently the difference is th is : although he 
have a right by birth in his father’s and his grand­
father’ s property ; still, since, ho is dependant on his 
father in regard to the paternal estate and since the 
father has a predominant interest as it was acquired by 
himself, the son must acquiesce in the father’s disposal 
of his own acquired property: but, since both have in­
discriminately a right in the grandfather’s estate, the 
son has a power o f interdiction [ if  the father be dis­
sipating the property. §] * * * §

* Nausea, 13. 12.
f  The remainder of this passage has not been found; nor is the text cited 

in other compilations. Balak-bhatta ascribes it to Mr,xcr; but it is not found 
In his institutes.

t Mnsro, 9. 204,
§ tSubod’him,

• O A A  TH E  M IT A C S H A B A  chap.
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11. M bnu likewise shows, that the father, however 
reluctant, must divide with his sons, at their pleasure,

. the effects acquired by the paternal grandfathers; de­
claring, as he does ( “ I f  the father recover paternal 
wealth not recovered by his coheirs, he shall not, un­
less willing, share it with his sons; for in fact it was 
acquired by him :” )* that, if  the father recover pro­
perty, which had been acquired by an ancestor, and 
taken away by a stranger, but not redeemed by the 
grandfather, he need not himself share it, against his 
inclination, with his sons; any more than he need give 
up his own acquisitions.

S E C T I O N  VI.

Rights o f a posthumous son and o f one born after the
partition.

1. How shall a share he allotted to a son bom  
subsequently to a partition o f the estate ? The author 
replies “  When the sons have been separated, one who 
“  is [afterwards] horn o f a woman equal in class, shares 
“  the distribution.’ ’ f

2. The sons being separated from their father, one, 
who shall be afterwards bom  of a wife equal in class, 
shall share the distribution. What is distributed, is 
distribution, meaning the allotments of the father and

ANNOTATIONS.

2. I f  there be no daughter.] But, if  there be a daughter, the son does not 
take his mother’s portion. Subod’hini.

* Menu, 9. 209.
t  Y ajntaw aicya . 2. 123.
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mother : he shares that; in other words, he obtains 
after [the demise of*] his parents, both their portions : 
his mother’s portion, however, only if there be no 
daughter; for it is declared that “ Daughters share 
“ the residue o f their mother’s property, after payment 
“  of her debts.”  f .

3 But a son by a woman of a different tribe, receives 
merely bis own proper share, from his father’s estate, 
with the whole o f his own proper share, from his 
father’s estate, with the whole of his mother’ s property, 
if  there be no daughter.!]

4. The same rule is propounded by M enu : “ A  
son, born after a division, shall alone take the parental 
wealth.” § The term parental (pi try am) must he here 
interpreted ‘appertaining to both father and m other:’ 
for it is ordained that “ A  son, horn before partition, has 
no claim on the wealth of his parents ; nor one, begotten 
after it, on that o f his brother.”  ||

5. The meaning o f the text is this : one, bom  pre­
viously to the distribution o f the estate, has no property 
in the‘share allotted to his father and mother who are

annotations.
3. His own proper share,.] See Section 8.
From his father's estate.} B a e a m - b h a t t a  here notices a different reading; 

pitryam in th e  accusative, for pitriyat in  th e  ablative ; nnd afterwards, malrican 
“  maternal” for matu/c “ his mothers.” The sense is not materially affected 
by these variations.

•1. On the wealth of his parents.] This passage, being read differently by 
J i m v t a - v a h a n a  (Ch. 7. § 5.), who writes pitrye “ parental or paternal” 
instead of pitroh “  of both parents,” is not less ambiguous according to the 
reading, than the text cited from Menu.

5 .  In the s h a r e . B a l a m -e h a t t a  cen su res  a n o th e r  r e a d in g , vihlmge. “ in  

th e  d iv is io n ,”  fo r  bhage “  in  th e  sh a re .”

* D a,TjAM*BIIATXA •
f  Y atnyawaecya. 2. 118. Vide supra. Sect. 3. § 8. f Suhoclhini.
§ Menu, 9. 216.

• || VRIHASi'ATI.
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separated [from their elder children*]; nor is one, bom  
of parents separated [from their children], a proprietor 
of bis brother’s allotment.

6. Thus, whatever has been acquired b j  the father 
in the period subsequent to partition, belongs entirely 
to the son horn after separation. For it is so ordained :
“ All the wealth, which is acquired by the father him­
self, who has made a partition with his sons, goes to 
the son. begotten by him after the partition: those, born 
before it, are declared to have no right.” t

7. But the son, born subsequently to the separation, 
must, after the death o f his father, share the goods 
with those who reunited themselves with tlxe father 
after the partition: as directed by M enu ; “  Or he shall 
participate with such of the brethren, as are reunited 
with the father.” ]:

8. 'When brethren have made a partition subse­
quently to their father’s demise, how shall a share be 
allotted to a son horn afterwards ? The author replies 
“  His allotment must absolutely be made, out of the 
“ visible estate corrected for income and expenditure.” §

9. A  share allotted for one who is born after a separa­
tion o f the brethren, whieli took place subsequently to 
the death of the father, at a time when the mother’s 
pregnancy was not manifest is “  his allotment.”  But 
whence shall it be taken ? The author replies, “ from the

a n n o t a t i o n s ,

8. Absolutely.] The particle va is here employed affirmatively. The 
meaning is, that, an allotment for them should be made only from the visible 
estate corrected for income and expenditure. Subod'hini.

9. Hit allotment.] The pronoun “ hia”  refers to the son born after 
partition. Subod’hini.

* BaLAM-BHATTA.
% Yjuhaspatt. See Jimuta-vahana. Ch. 7. § 6. $ Menu, 9. 216.
5 Yajotawalcta, 2. 123.



visible estate”  received by the brethren, et corrected for 
income and expenditure.” Income is the daily, monthly 
or annual produce. Liquidation o f debts contracted by 
the father, is expenditure. Out o f the amount of pro­
perty corrected by allowing for both income and ex­
penditure, a share should be taken and allotted to the 
[posthumous son].

10. The meaning here expressed is th is : Including 
in the several shares the income thence arisen, had 
subtracting the father’s debts a small part should be 
taken from the remainder of the shares respectively, and 
an allotment, equal to their own portions, should be thus 
formed for the [posthumous] son born after partition.

11. This must be understood to be likewise appli­
cable in the case o f a nepliew, who is born after the

ANNOTATIONS.

Corrected for income and expenditure.'] I f  agriculture or the like have 
been practised by the brethren with their several shares after separa­
tion, the gain is “ income.”  The payment of the father’s debts, the 
support of their own families, and similar disbursements constitute 
“  expenditure,”  Counting the income in tho shares, and deducting the 
expenditure from the allotments, as much as may bo in each instance 
proper, should be taken from each' portion, and an allotment be thus 
adjusted for a pregnancy which existed at the moment o f the father’ s 
decease, ns well as at the time o f the partition, though not then manifest. 
Subod’hini.

10. Indudimj in the several shares Src. ~] It is the patrimony though 
divided, as much as when undivided. Since then the offspring, though 
yet in the mother’s womb, is entitled to a share of the father's goods, 
as being his issue, therefore that offspring is entitled to participate in the 
gain arising out of the patrimony. Here again, i f  it be a male child, he 
has a right to an equal share [  with others of the same class ]. But, if  
a female child, she participates for a quar ter o f the share duo to a brother 
of tho same rank witfi herself. This, which will be subsequently explained 
should ho here understood. Subod’hini.

11. Who was yet childless, ]  This is according to the reading and in-

THE MITACSHAItA chat. ^ LV^---^



separation of the brethren; the pregnancy of the bro­
ther’s widow, who was yet childless, not having been 
manifest at the time of the partition.

12. But, if she were evidently pregnant, the distri­
bution should be made, after awaiting her delivery; 
as V asisjit’ha directs, “  Partition of heritage [takes 
placej among brothers [having waited] until the deli­
very of such of the women, as are childless [but preg­
nant].” * This text should be interpreted, ‘ having 
waited until the delivery of the women who are 
pregnant.’

ANNOTATIONS.

terpretation followed by BAtAM-BHAraA. Ho notices, however, another 
reading, (aprujasya instead of aprajasi) which connects the epithet of 
“  childless”  with the brother.

12. Such of the women as are childless hat pregnant.] V achesi’ATI-siisiu 
connects the word “ women”  (or ‘ wives’ ) with the term “ brothers.”  The 
Calpataru, and other compilations, also understand the wives of brothers 
to be meant; but in tha Smrili-ehandrica the passage is interpreted ns re. 
lating to the widows of the father. All concur in explaining it as meant 
of pregnant widow's.

This text should be interpreted.] The most natural contraction of the 
original text is ‘ Partition of heritage is among brothers and women who 
are childless; until the birth of issue.’  The authors of the Calpataru and 
Ghintamani follow that interpretation, and conclude that ‘ a share should 
‘ be set apart for the wi>' m  who is likely to have issue (being supposed 
«pregnant): and, when he is delivered, the share is assigned to her son,
‘ if  she bear male is ." ; but, i f  a son be not horn, the share goes to the 
< brethren, and the woman shall have a maintenance.’  The author of the 
Smriti-chandrica acknowledges that to be the natural construction o f the 
words ; but rejects the consequent interpretation, because it contains a contra­
diction, and because widows are not entitled to participate as heirs. He ex­
pounds the text, nearly as it is explained in the Mitacshara, viz. ‘  Among

* The first part of this passage corresponds with a text of VAatsai’HA’a 
institutes (17. U6.); but the seqfu-1 of it is not to be found in that work,

G
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13. It lias been stated, that the son, born after par­
tition, takes the whole of his father’s goods and of his 
mother’s.* But if the father, or the mother, affec­
tionately bestow ornaments or other presents on a sepa­
rated son, that gift must not be resisted by the son bom  
after partition ; or, if  actually given, must not be 
resumed. So the author declares: “  But effects, which 
4 have been given by the father, or by the mother, belong 
* to him on whom they were bestowed.”  t

14. What is given (whether ornaments or other 
effects,) by the father and by the mother, being sepa­
rated from their children, to a son already separated, 
belongs exclusively to h im ; and does not become the 
property of the son horn after the partition.

15. By parity of reason, what was given to any one, 
before the separation, appertains solely to him.

16. So, among brethren, dividing the allotment 
o f their parents who were separated from them, after 
the demise of those parents, (as may he done by the 
brothers, if there he no son born subsequently to the 
original partition;) what had been given by the father 
and mother to each o f them, belongs severally to each, 
and is shared by no other. This must be understood.

ANNOTATIONS.

‘ brothers, who have continued to live together, until the delivery of the child- 
i i ess but pregnant widow, partition of heritage takes place after the birth of
< the issue, when its sex is known ; and does not take place immediately after
< the obsequies.’ V i s w k s w a e a -BH ATTA, ia the Madnna-Parijata, exhibits a  

similar interpretation ; ‘ Partition takes place after awaiting the delivery of 
‘ widows who are evidently pregnant.’

* Vide supra. § l.—S 7. t Yajitcawabcia, 2. 121.

t h e  M TTACSH ARA chap. <sl
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S E C T I O N  V II.

Shares allotted to provide fo r  widows and fo r  the nupti­
als o f unmarried daughters.— The initiation o f un­

initiated brothers defrayed out o f the joint funds.

a

1* When a distribution is made during the life o f 
the father, the participation o f his wives equally with 
his sons, has' been directed. ( “ I f  he make the allot*
“  ments equal, his wives must be rendered partakers o f 
“  like portions.” *) The author now proceeds to declare 
their equal participation, when the separation takes 
place after the demise o f the father : “ O f heirs divid-
“  big after the death o f the father, let the mother also 
“  take an equal share.”  t

2. Of heirs separating after the decease o f the 
lather, the mother shall take a share equal to that of a 
son ; provided no separate property had been given to 
her. But, it any had been received by her, she is 
entitled to half a share, as will be explained. $

3. I f  any of the brethren be uninitiated, when the 
father dies, who is competent to complete their

ANNOTATIONS.

2. Provided no separate property had been given."] Peculiar property 
of a woman (Slrid’hana.) Vide C. 2. Sect. 11. § 1.

3. Initiation.] Sanscara ; a succession of religions rites commencing 
on the pregnancy of the mother and terminating with the investiture 
of the sacerdotal thread, or with the return of the student to his family 
and finally his marriage.

* Section 2. § 8. f  Ya j v ya w a l c t a , 2. 124. J Vide C. 2. Sect. 11. r, 34.
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initiation ? The author replies : “  Uninitiated brothers 
should bo initiated by those, for whom the ceremonies 
have been already completed.” *

4. By the brethren, who make a partition after 
the decease o f their father, the uninitiated brothers 
should be initiated at the charge of the whole estate.

5. In regard to unmarried sisters, the author states 
a different ru le : “  But sisters should be disposed 
o f in marriage, giving them as an allotment, the 
“  fourth part of a brother’s , own share.” t

G. The purport of the passage is this: Sisters 
also, who are not already married, must he disposed

ANNOTATIONS.

4. By the brethren tv ho make a partition By suoh, for whom
all the initiatory ceremonies, ineluding marriage, have been completed. 
Baxam-bhatta.

A fter the decease o f their father.'] In like manner, while the father 
is living hut disqualified by degradation from his tribe or other incapacity, 
if the brethren he themselves the persons who make the partition, the same 
rule must he understood in regard to the initiation of brothers at the charge 
of the common stock. Baxam-bhatta.

6. The purport o f the passage is this.] As commentators disagree in their 
interpretation of the text, and a subtile difficulty does arise, the author proceeds 
to show that his own exposition, and no other, Conveys the real sense of the 
passage. Taking the phrase “  the uninitiated should be initiated”  as here 
understood from the preceding sentence (§ 3), he - expounds the text: 4 Sisters 
also, who are not already married &c.’

Some thus interpret the words ‘ ‘ own share:”  ‘ After assigning a3 many 
4 shares as thero are brothers, a quarter part should be given to a sister, 
‘ out of their several allotments: so that, if there he two or more sisters, a 
4 quarter of every share must be given to each of them.’

But others thus expound those terms: 4 Deducting a quarter from each
4 of their shares, the brothers should give that to a sister. If there be two

* Yajnyawalcta, 2. 125.
f  Yajittawaxcta, 2. 125.



of, in marriage, by the brethren, contributing a fourth 
part out of their own allotments. Hence it appears, 
that daughters also participate after the death o f 
their father. Hence, in saying “  of a brother’s own 
share,”  the meaning is not, that a fourth part shall 
be deducted out of the portions allotted to each 
brother, and shall be so contributed; but that the 
girl shall be allowed to participate for a quarter o f 
such a share as would be assignable to a brother of 
the same rank with herself. The sense expressed is 
th is: if  the maiden bo daughter o f a Brahmani, she 
has a quarter o f so much as is the amount o f an allot­
ment for a son by a Brahmani wife.

ANNOTATIONS.

or more sisters, they anil their brothers shall respectively take the same 
‘ subtracted share [and residue:] and no separate deduction shall be made 
1 [for each.’ ]

Both interpretations arc unsuitable: for, according to the first, if there 
he one brother and seven or eight sisters, * nothing will remain for the 
brother, if  a quarter must be given to each sister; or, if  there bo one sister 
and many brothers, the sister has a greater allotment than a brother, i f  a 
quarter must he given to her by each of her brothers ; and this is inconsistent 
with a text, which indicates, that a daughter should have less than a son.

Under the second exposition, i f  there be one sister and numerous brothers, 
the same objection arises, which was before stated: or, in the case of one 
brother and seven or eight sisters, suppose the amount of brother’s share 
to be a nishca, the quarter of that is very inconsiderable, and tbe allotment 
of shares out of it is still more trilling: the terms of tho text “  giving them, 
as an allotment, the fourth part,”  (§ 5) would be impertinent ; or, admitting 
that the precept is observed, still there would be an inconsistency.

But, according to our method, since each sister has exactly a quarter of a 
share, there is nothing contradictory to the terms of the text “  a fourth part”
(§ 5). Subodhini. »

* I f  there be four sisters, nothing will remain for the brothers; if there bo 
a greater number, the allotment of a quarter to each is impossible. C.

'.' .. S ect. vii. ON INHERITANCE. 5 ^ L
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7. For example, if  a certain person had only 
a lirahmani wife, and leaves one son and one daughter; 
the whole paternal estate should be divided into two 
parts, and one such paid, bo subdivided into fou r: 
and, the quarter being given to the girl, the remainder 
shall be taken by the son. Or, if  there be two sons 
and one daughter, the whole o f the father’s estate 
should be divided into three parts ; and one such part 
be subdivided into fou r: and, the quarter having been 
given to the girl, the remainder shall be shared by the 
sons. But, if  thedb be one son and two daughters, 
the father’s property should be divided into thirds, 
and two shares be severally subdivided into quarters: 
then, having given two [quarter] shares to the girls, 
the son. shall take the whole of the residue. It must 
be similarly understood in any case o f an equal or 
unequal number o f brothers and sisters alike in rank.

8. But if  there be one son o f a lirahmani wife and 
one daughter by a Cshatriya woman, the paternal 
estate should be divided into seven parts; and the 
three parts, which would be assignable to the son o f 
a Cskatrkja woman, must be subdivided by fo u r ; then,

ANNOTATIONS.

7. Divided into two parts, and one such p a r t___ into four.'] I f  the text
were mot so explicit, it might have been rather concluded, that the estate 
should be divided into live parts ; one for the sister, and four for the brother : 
which would be exactly an allotment of a quarter o f  the amount of a brother’s 
sharo to a sister. Iiut, according to the distribution exemplified in the text, 
the sister receives one quarter of that which she would have received, had sho 
been male instead of female. It is, however, in the instance first stated, a 
seventh only of what her broth* actually reserves for himself.

This is consonant to M ed’hatit ’h i ’s interpretation of a parallel passage of 
Menu :* where he observes, that ‘if  the maiden sisters be numerous, the 
‘  portions are to be adjusted at the fourth part ‘ o f an allotment for a brother

* Vide infra. § 9,



giving such fourth part to the daughter of the Cshatriya 
wife, the son of the Brakmani shall take the residue.
Or, if there be two sons o f the Brahma ni and one 
daughter by the Cshatriya wife, the father’s estate shall 
he divided into eleven parts: and three parts, which would 
he assignable to a son by a Cshatriya wife, must be 
subdivided by four : having given such quarter share 
to the daughter o f the Cshatriya, the two sons of the 
JBrahmani shall share and take the whole of the 
remainder. Thus the mode of distribution may be 
inferred in any instance of an equal or unequal number 
of brothers and sisters dissimilar in rank.

9. Nor is it right to interpret the terms of the 
text ( “ giving the fourth part”  § 5 ) as signifying 
‘ giving money sufficient for her marriage,’ by consider­
ing the word “  fourth”  as indefinite. Tor that contra­
dicts the text of M enu “ To the maiden sisters, let 
their brothers give portions out o f their own allotments 
respectively : to each the fourth part of the appropriate 
share; and they, who refuse to give it, shall be 
degraded.” *

ANNOTATIONS.

of the same class: thus the meaning is, let tho son take three parts, and let 
‘ the damsel take the fourth.’

9. For her marriage.] Sanscara (§3.) signifies, in this instance, marriage 
since the previous ceremonies are not performed for females, hut only for male 
children. Subod'hini #c.

“  Out o f their own allotments respectively.” ]  A difference in a reading of 
this passage is remarked in the notes on Jimuta-vahana (C. 3. Sect. 2. § 36).
A  further variation occurs in the commentary by Med’hati’hi, who reads 
Swabhyah swabhyah “ to their own sisters;” that is, ‘sisters of their own 
classes respectively.’

“  To each the fourth part of the appropriate share”  This part of the text 
is understood differently by Jimvta-vahana. C. 3. Sect. 2. § 36.

* Menu, 9. 118.
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10. The sense o f this passage is as follows. Brothers, 
o f the sacerdotal and other tribes, should give to their 
sisters belonging to the same tribes, portions out ot 
o f their own allotments; that is, out ot the shares 
ordained for persons of their own rank, as subse­
quently explained.* flhoy should give to each sister 
a quarter of their own respective allotments. It is 
not meant, that a quarter should be deducted from 
the share of each and be given to the sister, but, to 
each maiden, should he severally allotted the quarter 
of a share ordained for a son of the same class. ih o  
mode of adjusting the division, when the rank is 
dissimilar and the number unequal, has been, stated: 
and the allotment o f such a share appears to be indis­
pensably requisite, since the refusal ot it is pronounced 
to be a s in : “  They who refuse to give it, shall be 
degraded.”  (§9)

11. I f  it be alleged, that, here also, the mention o f a 
quarter is indeterminate, and the allotment ot property 
sufficient to defray the expenses ot the nuptials is 
all which is meant to be expressed: the answer is, 
n o ; for there is not any proof, that the allotment o f 
a quarter of a share is indefinite in both codes; and 
the withholding o f it is pronounced to be a sin.

12. As for what is objected by some, that a sister,  ̂
who has many brothers, would be greatly enriched, it 
the allotment of a [fourth!] part were positively m eant; 
and that a brother, who has many sisters, would be 
entirely deprived o f wealth ; the consequence is obvia-

ANX0TATI0N9.

11. In loth eoden.'] In  the text of Y aj^tawalcta and in that of Mfflrtr. 
Siibod'ltini.

Pronounced to be a s/n.3 In Menu' s text. (§ 9.) I! vlam-bii atta .

* Sect. 8. § 4 .
f  Baeasi-bhatta.



ted in the manner before explained :* it is not here 
directed, that a quarter shall be deducted out o f the 
brother’s own share and given to his sister; whence 
any such consequence should arise.

13. Hence the interpretation of M ed’uatit ’hi who 
has no compeer, as well as o f other writers, who concur 
with him, is square and accurate ; not that of Bea- 
buchi.

12. Therefore, after the decease o f the father, an 
unmarried daughter participates in the inheritance.
But, before his demise, she obtains that only, what­
ever it be, which her father gives; since there is no 
special precept respecting this case. Thus all is unex­
ceptionable.

S E C T I O N  V III.

Shares o f Sons belonging to different tribes.
* •

1. The adjustment of a distribution among brothers 
alike in rank, whether made with each other, or with 
their father, has been propounded in preceding pas-

AN.NOTATIONS.
13. Who has no compeer.] Who is independent of control. I5ala.m-p.hattA.
This commentator treats Asahaya as an epithet of the author next Hamel 

(Med’hatit’hi.) The word oceurs, however, a3 a proper name in the Vivuda- 
retnacara, in commenting on a passage of Menu (9. 163.) The meaning may 
be that ‘the opinion of Asahaya, MedTiatit’hi, and the rest is accurate: 
not that of Bhakuohi.’

H
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sages ( “ When the father makes a partition &c.*). 
Tho author now describes partition among brethren 
dissimilar in class *. The sons o f a hTcdwiwicî  in the 
several tribes, have four shares or three, or two, or on e ; 
the children of a Cshatriya have three portions, or 
two, or onej, and those of a Vaisya take two parts,
or o n e /’t ' ■' \ , ,

2. Under the sanction o f the law,| instances do 
occur o f  a Brahmana having four wives; a Cshatriya 
three; Vaisya, two : but a Sudra, one. In  such cases, 
the sons o f a Brahmana, born to him by women of tho 
several tribes, shall have four shares, three, two, or 
one, in the order o f these tribes.

3. The several tribes (varnasas) J Women o i tne
different classes, the sacerdotal and the rest, here 
signified by the word tribe (mrna.) The termination 
sas, subjoined to noun in the singular number and 
locative or other ease, hears a distributive sense, con­
formably with the grammatical rule. §_ _

4. The meaning here expressed is this : The sons 
o f a Brahmana, by a Brahmcmi woman, take four
shares apiece: his sons by a Cshatriya wife, receive

* *

ANNOTATIONS.

Meb’hatit’iu is a celebrated commentator on Menu : and his exposition 
of Menu’s text (§9 .) agrees with the author’s explanation of YajniA- 
waucj-a’s ( § 5. )

Bkabuchi, an ancient author, probably maintained the opinion and inter­
pretation "which are refuted in the present Section,

2. Under the sanction o f the law.'] The initial ’"Words of a passage of 
Yaj.nVawai.cya (1. 57.) are cited in the text, for the sanction of the practice 
hero noticed.

3. Conformably with ike grammatical rule.] The author quotes a ride
of grammar. (Pandu, 5. 4. 43.) ' _

* Section 2. § 1. J. Yajntawaicya, 2. 12G.
t Yajnyawaucya, 1. 57. § Ta s in i, 5. 4, 43.



three shares each; by a Vaisya woman, tw o ,; by a 
Sudra, one.

5. The sons of a CshatHya, bom  to him by women 
o f the several tribes, (for that is hero understood,) have
three shares, or two, or one, in tho order o f the tribes : 
that is, the sons of a Cshairiya man, by a Cskatriya 
woman, take three shares each; by a Vaisya woman, 
two ; by a Sudra wife, one.

f>. The sons o f a Vaisya by women of the several 
.tribes, (for here, again, the same term is understood,) 
have two shares, or one, in the order of the classes: 
that is, the sons o f a Vaisya man, hy a Vaisya woman, 
take two shares apiece; by a Sudra woman, one.

7. Since a man. o f the servile tribe cannot have a 
son o f a different class from his own, because one 
wife only is allowed to him, (for “  a Siulra woman 
only must be the wife o f a Sudra man,” *) partition 
among his children takes place in the manner before- 
mentioned.

8. Although no restriction be specified in the text 
(§1.), it must be understood to relate to property 
other than land obtained hy the acceptance of a gift.
Tor it is declared [by ViuHAsTATit] “ Land obtained 
“  by acceptance of donation, must not he given to tho 
“  son of a Qshatriya or other wife of inferior tribe :
“  even though his father give it to him, the son. o f the 
“  Bralm mi may resume it, when his father is dead.”

9. Since acceptance of donation is here expressly 
stated, land obtained hy purchase or similar means 
appertains also to the son o f a Cshatriya or other

ANNOTATIONS.

7. In  the manner heforementumed,~\ As directed by tlie texts above 
cited. (Y/UNTawalcta, 2. 115. and 118. Vide Sect- 2. and 3.) Suhod'him.

vm. ON INHERITANCE. . ^ L
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inferior woman. For the son by a Sudra woman is 
specially excepted ( “ The son, begotten on a Sudri 
woman by any man of a twice-born class, is not 
entitled to a share o f land.” *) Now, if land acquired 
by purchase and similar means did not belong to the 
sons of a ‘Cshairiya or Vaisya wife, the special exception 
of a son by a Sudra woman would be impertinent.

10. But the following text “ The son of a Brahmana, 
or a Vaisya, by a woman o f the servile class, shall not 
share the inheritance: whatever his father may give 
him, let that only be his property:” !  relates to the 
case where something, however inconsiderable, has been 
given by the father, in his lifetime, to his son by a 
Sudra woman. But, if  no affectionate gift have been 
bestowed on. him by bis father, he participates for a 
single share [of the movables]. Thus there is 
nothing contradictory.

ANNOTATIONS.
9. Begotten on a Sudri woman."] Sudri docs not hero boar its regular 

signification of * wife of a Sudra man,’ but intends a wife of the regenerate 
man, being a Sudra woman. Suhod'hini and Baeam- bhaxta.

The special exception o f a son by a Sudra woman would be impertinent.]
Since the son of the Sudra is specifically excepted, it follows, that tho sons of 
the Csliatriya wife and those of the Vaisya do participate. Suhod'hini.

10 Where something ___has been, given.] Where an affectionate gift
has been bestowed. In  some copies, the reading is so: ( prasada-dattam 
in place of pradattam.) Baeam-bhatta. .

*  This also is a passage of Ykihasxaii, See J im ui-VVahasa, Ch. 9. § 22.
.f Menu, 6. 165,
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S E C T I O N  IX .

Distribution o f effects discovered after partition.

1. Something is hove added respecting the residue 
after a general distribution o f the estate. “ Effects, 
which have been withheld by one coheir from another, 
and which are discovered after the separation, let them 
again divide in equal shares j this is a settled rule.” *

2. What had been withheld by coparceners from 
each other, and was not known at the time o f dividing 
the aggregate estate, they shall divide in equal propor­
tions, when it is discovered after the patrimony.

, Such is the settled rule or maxim of the law.
3. Here, by saying “ in equal shares”  the author 

forbids partition with deductions. By saying “ let 
them divide,” he shows, that the goods shall not he 
taken exclusively by the person who discovers them.

4. Since the text is thus significant, it does not 
imply, that no offence is committed by embezzling the 
common property.

5. Is it not shown by M enu to be an offence on 
the part o f the eldest brother, if he appropriate to him­
self common property; and not so, on the part of 
younger brothers ? “ An oldest brother, who from 
avarice shall defraud his younger brothers, shall forfeit 
the honours o f his primogeniture, be deprived o f his 
[additional] share, and be chastised by the king.” f

6. That inference is not correct; for, by pronounc­
ing such conduct criminal in an elder brother, who is

* Y a.inyawalcya, 2. 127.
t  Menu, 9. 213.

*
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Independent and represents the father, it is more 
assuredly shown (by the argument exemplified in the 
loaf and staff) to be criminal in younger brothers, 
who are subject to the control o f the eldest and hold 
the place of sons. Accordingly it is declared [in the 
Veda*']'to be an offence without exception or distinc­
tion : “ Him, indeed, who deprives an heir of his right 
share, he does certainly destroy; or, if  he destroy' not 
him, he destroys his son, or else his grandson.” f

7. "Whoever debars, or excludes, from participa­
tion, an heir, or person entitled to a share, and does not 
yield to him his due allotment; he, being thus debarred 
o f his share, destroys or annihilates that person who 
so debars him of his right: or, if  he do not immedi­
ately destroy him, he destroys his son or his grandson.

8. It is thus pronounced to he criminal in any 
person to withhold common property, without any 
distinction o f eldest [or youngest.]

.9. It is argued, that blame is not incurred by one * 
who takes the goods, thinking them his own, under the 
notion, that the common property appertains also to him.

10. That is wrong. He does incur blame: for, 
though he took it thinking it his ow n; still he has 
taken the property o f another person, contrary to the 
injunction which forbids his so doing.

ANNOTATIONS.

6. By the argument exemplified in the loaf and staff.'] I f  a staff, to which 
a loaf is attached, be taken away by thieves, it is inferred, that assuredly 
%  loaf also has been stolen by them 4  So in the case under consideration, 
if  the eldest, who is independent and represents the father, be criminal 
for witliholding the goods, the samn may surely be affirmed concerning 
the rest, i f  they do so. Subod'hinL

* BALAM-lillATTA.
f  A  passage of the Veda, as observed by Balam- bjiatta.
| Sec JiMffTA-VAHANA, 2, 25. & 3. I. 15.

*» 4 'it. s 1



11. As in answer to a proposed.solution o f a diffi­
culty ‘I f  an oblation o f green kidney beans* be not
procurable, and black kidney beans + be used in their 
stead, by reason o f the resemblance, the maxim, which 
prohibits the employment o f these in sacrifices, is not 
applicable, because they were used by mistake for 
ground particles o f green kidney b e a n s i t  is on the 
contrary maintained, as the right opinion, that,
‘ although the ground particles of green kidney beans 
be taken as being unforbidden, still the ground particles 
o f black kidney beans are also actually employed : and 
the prohibitory command is consequently applicable 
in this ease.

12. Therefore it is established, both from the letter

ANNOTATIONS.

11. As in answer ta a proposed solution.'] Tho author hero adduces an 
example of reasoning from the Nmansa, in the 6th book ( AcChyaya,)  3d
section (pada) and (Sth topiok (ad’hicarana) Subod’hini.

The black kidney bean, with certain other kinds of grain, is declared 
by a passage of the Veda unfit to be used at sacrifices. An oblation of green 
kidney beans, by another passage of tho samo, is directed to foe made on 
certain occasions. I f  then, the green sort he not procurable, may the black 
kind be used in its stead? The solution first proposed is, that the black sort 
may be substituted for the green kind, in like manner as wild rico is used in 
place o f the cultivated sort: and, in answer to the argument drawn from 
the special prohibition, it is pretended, that the prohibition holds against 
tho use of'the black kidney bean as such, and not against its use when ground 
particles of this aud other sorts are taken with particles of green kidney beans 
as being unforbiddea. But the correct and demonstrated opinion is, tl(,at 
the black kind is altogether unfit to be used at sacrifices, being expressly 
prohibited: its particles, therefore, although intermixed with other sorts, are 
to bo avoided; and for this reason they must not be used as a substitute for the 
other kind. Subod’kini and Balah-bhatta.

* Mndga: I’haseolus Mungo ; green kidney beans, 
t  Mudpa: Phaseolus Max, c. radiatus; black kidney beans,

-V ♦ , .jfc , - \ I  ‘(V vjv
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o f the law and from reasoning, that an offence is 
committed by taking common property.

S E C T I O N  X .

Mights o f the Ewyamushyayana or son o f two fathers.

1. Intending to propound a special allotment for 
the Dmjamushyayana (or son o f two fathers,) the 
author previously describes that relation. “ A  son,
“  begotten by one, who has no male issue, on the wife 
“  of another man, under a legal appointment, is law- 
“  fully heir, and giver o f funeral oblations, to both fa- 
“  tilers.” *

2. A  son procreated by the husband’s brother or 
other person (having no male issue), on the wife o f  
another man, with authority from venerable persons, 
in the manner before ordained, is heir of both the na­
tural father and the wife’s husband: he is successor 
to their estates, and giver of oblations to them, accord­
ing to law.

ANNOTATIONS.

1. Dwyamushyayana, or son o f two fathers.] As here described, the 
Dwyammhyaydna is restricted to one description o f adoptive son, the Cs/wtraja 
or son o f tho w ife : but the term is applicable to any adopted son retaining his 
filial relation to his natural father with his acquired relation to his adoptive 
parent. See Sect 11. § 32.

2. In the manner before ordained.'] Tho initial words of another passage 
of Y ajsyaw ai.cya are here cited. It is as follow s: “  Let the husband's 
brother, or a kinsman near or remote, having been authorized by  venerable 
persons, and being anointed with butter, approach tho childless “  wife at 
proper seasons, until she become pregnant. He, who approaches her in

* Yajnyawaicya, 2. 128.

1 v J<5d>: THE MITACSHARA chap. <SL



3. The meaning o f this is as follows. I f  the 
husband’s brother, or other person, duly authorized, and 
being himself destit ute o f male issue* proceed to an inter­
course with the wife o f a childless man, for the sake of 
raising issue both for himself and for the other; the 
son, whom he so begets, is the child of two fathers 
and denominated Duyamushyaijana. He is heir to 
both, and offers funeral oblations to their manes.

4. But, if  one, who has male issue, being so * 
authorized, have intercourse with the wife for the sake
o f raising up issue to her husband on ly ; the child, 
so begotten by him, is son of the husband, not o f the 
natural father : and, by this restriction, he is not heir 
o f his natural father, nor qualified to present funeral 
oblations to his manes. It is so declared by M en u  :
“  The owners o f the seed and o f the soil may he con­
sidered as joint owners o f the crop, which they agree 
by  ̂special compact, in consideration o f the seed, to 
divide between them.” *

5. By special compact.] When the field is delivered 
by the owner o f the soil to the owner of the seed, on 
an agreement in this form, “  let the crop, which will 
he here produced, belong to us b o t h t h e n  the owners 
both of the soil and o f the seed are considered by 
mighty sages as sharers or proprietors of the crop

( produced in that ground.
6. So [the same author.] “  Unless there be a 

special agreement between the owners of the land and 
o f the seed, the fruit belongs clearly to the land-owner 
for the soil is more important than the seed.” +

ANNOTATIONS.

any ether mode, is degraded from his tribe. A  child, begotten in that 
mode, is the husband’ s son, denominated (eshetraja) son of the wife.” ;)

* Mksc, 9. 53. t Menu, ». 52. $ YajxyawaICYa, 1. 69— 70.
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7. But produce, raised in another’s ground, with­
out stipulating- for the crop, or without a special agree­
ment that it shall belong to both, appertains to the 
owner o f the ground: for the receptacle is more impor­
tant then the seed ; as is observed in the case o f cows, 
mares and the rest.

8. Here, however, the commission for raising up 
issue is relative to a woman who was only betrothed,

* since any other such appointment is forbidden by M e n u . 
Tor after thus premising a commission, “ On failure of 
issue, the desired offspring may be procreated, either by 
his brother or some other kinsman, on the wife who has 
been duly authorized: anointed with liquid butter, 
silent, in the night, let the kinsman, thus appointed, 
beget one son, but a second by no means, on the widow 
[ or childless w ife ; ] ” * M en u  has himself prohibited 
the practice: “  By regenerate men, no- widow must be 
authorized to conceive by any other: for they, who 
authorize her to conceive by any other, violate the 
primeval law. Such a commission is no where men­
tioned in the nuptial prayers; nor is the marriage of 
widows noticed in laws concerning wedlock. This prac­
tice, fit only for cattle, and reprehended by learned 
priests, was introduced among men, while V e n a  had 
sovereign sway. He, possessing the whole earth, and

ANNOTATIONS.
, fr

8, The commission....... is relative to a woman who was only betrothed.']
The commentator, Bala.m-bha.tta, dissents from this doctrine : and cites 
passages o f law to show, that, after troth verbally plighted, should the 
husband die before the actual celebration of the marriage, the damsel is 
at the disposal of her father to be given in marriage to another husband. It 
is unnecessary to go into his explanation of the passages cited in the text, 
in  another opinion.

* Mesh, 9, 59.—CO.
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therefore eminent among royal saints, gave rise to a
confusion of tribes, when his intellect was overcome 
by passion. Since his time, the virtuous censure that 
man, who, through delusion of mind, authorizes a 
widow to have intercourse for the sake of progeny.”*

9. Nor is an option to be assumed from.the [con­
trast of] precept and prohibition. Since they, who 
authorize the practice, are expressly censured: and 
disloyalty is strongly reprobated in speaking of the 
duties o f women; and continence is no less praised.
This, M enu  has shown : “ Let the faithful wife ema­
ciate her body by living voluntarily on pure flowers, 
roots, and fru it; but let her not, when her lord is 
deceased, even pronounce the name of another man.
Let her continue till death forgiving all injuries, • per­
forming harsh duties, avoiding every sensual pleasure, 
and cheerfully practising the incomparable rules o f 
virtue, which have been followed by such women, as 
were devoted to one only husband. Many thousands 
of Brahmanas, having avoided sensuality from their 
early youth, and having left no issue on their families, 
have ascended nevertheless to heaven; and, like those 
abstemious men, a virtuous wife ascends to heaven, 
though she have no child, if, after the decease o f her 
lord, she devote herself to pious austerity : but a widow, 
who, from a wish to bear Children, slights her deceased 
husband, brings disgrace on herself here below, and 
shall be excluded from the abode o f her lord.” f  Thus 
the legislator has forbidden the recourse o f a widow or 
wife to another man, even for the sake o f progeny. 
Therefore it is not right to deduce an option, from the 
injunction contrasted with the prohibition.

ANNOTATIONS.

9. It is not right to deduce an option.] For an option is inferred in the 
case of equal things : but here a censure is passed on those persons, who

* Meot, 9. 64.-68. f  Menu, 5. 157.—161.
• : « \ '’ ’VVvyo
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10. The authorizing o f a woman sanctified by mar­
riage, [to  raise up issue to her husband by another 
man,] being thus prohibited, what then is a lawful 
commission [to raise up issue ?] The same author 
explains it : “  The damsel, whose husband shall die 
after troth verbally plighted, his brother shall take in 
marriage according to this ru le : having espoused her in 
due form, she being clad in a white robe, and pure in 
her conduct, let him privately approach her once in 
each proper season, until issue be had.” *

11. It appears from this passage, that he, whom 
a damsel was verbally given, is her husband without a 
formal acceptance on his part. I f  he die, his own 
brother of the whole blood, whether elder or younger, 
shall espouse or take in marriage the widow. “  In due 
form,”  or as directed by law, “  having espoused”  or 
wedded her, and “ according to this rule,”  namely with 
an inunction o f clarified butter and with restraint o f 
voice &c. let him “  privately”  or in secret, “  approach 
her, clad in a white robe, and pure in her conduct,’ ' 
that is, restraining her mind, speech and gesture, 
“  once”  at a time, until pregnancy ensue.

12. These espousals are nominal, and a mere part 
o f the form in which an authorized widow shall be 
approached; like the inunction o f clarified butter and

ANNOTATIONS.

authorize such a praotice, and none upon those who forbid it. The injunction 
and the prohibition are con fidently  not equal ; and therefore an option is 
not inferred. Swbod’hini.

12. These espousals are nominal.'] The notion is this : as an inunction of 
clarified butter, and other observances, are prescribed as mere forms in ap­
proaching an authorized widow; so these espousals are a mere part of that 
intercourse, and not a principal and substantive act, whence the parties might 
be supposed to become a married couple. Suhod’hini and Balam-B hatta.
____ __________________ _______ __ ____________A -■—  -■  ..............—   

♦ MfiOT, 9. 6 9 ,-7 0 .
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so forth. They do not indicate her becoming the 
wedded wife o f her brother-in-law.

13. Therefore the offspring, produced by that inter­
course, appertains to the original husband, not to the 
brother-in-law. But, by special agreement, the issue 
may belong to both.

S E C T I O N  X I.

Sons by birth and by adoption.

1. A  distribution of shares, among sons equal or 
unequal in class, has been explained. Next, intending 
to show the rule of succession among sons principal and 
secondary, the author previously describes them. “ The 
legitimate son is procreated on the lawful wedded wife.
Equal to him is the -son o f an appointed daughter.
The son of the wife is one begotten on a wife 
by a kinsman of her husband, or by some other 
relative. One, secretly produced in the house, is a 
son of hidden origin. . A  damsel’s child is one born of

ANNOTATIONS.

For the woman cannot become a lawful wedded wife, being twice-married. 
Ealam-bhatta.

13. Therefore the, offspring &e.] The child is not a legitimate son (anram ) 
of both parents ; but is (eshetraja)  son of the soil or wife, and appertains to 
h e  husband or owner of the soil, provided no agreement were made to this 
effect; 1 the offspring, here produced, shall belong to us both.’ But if  such a 
stipulation exist, he is son of both. Subod’ hini and Balam-bhai'TA.

He is not legitimate son (aurasa) of‘ the natural father, but similar to a 
legitimate son; as will be made evident in the sequel.* Balam- bhatta.

* Tide Sect. 11. §4.
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an unmarried wom an: he. is considered as son o f his 
maternal grandsire. A  child, begotten on a woman 
whose [ first ] marriage had not been consummated, 
or on one who had been deflowered [before marriage], 
is called the son of a twice-married woman. He, 
whom his father or his mother give for adoption, 
shall he considered as a son given. A  son bought 
is one who was sold by his father and mother. A  
son made is one adopted by the man himself. One, 
who gives himself, is self-given. A  child accepted, 
while yet in the ■womb, is one received with a bride. 
He,- who is taken tor adoption, having been forsaken 
hy his parents, is a deserted son.” *

2. The issue o f the breast ( urm) is a legitimate 
son (aurasa). He is one born o f a legal wife. A  
woman of equal tribe, espoused in lawful wedlock, is 
a legal w ife; and a son, begotten [ by her husbandt j 
on her, is a true and legitimate son ; and is chief 
in Tank.

ANNOTATIONS.

1. Son o f his maternal grandsire.'] In the numerous quotations of this 
passage, some read sutah “ son,”  others imritah “ called,”  and,, others again 
matah “ considered.”  The sense is not materially afflected hy these differ­
ences ; as either term, being not expressed , must he understood.

2. A  son, begotten, on a woman o f equal tribe,.] In fact it is not to be so 
understood. For it contradicts the author’s own doctrine, since he includes 
the Murd'havmcia and others, horn in thS direct order o f the tribes, among 
legitimate issue (§ 41.) They are not sons begotten on a woman o f equal 
tribe: and, if issue hy women of different tribes be not deemed legitimate, 
being considered as born of wives whom it was not lawful to marry, then it 
might follow, that other persons' would take the heritage, although such sons 
existed. Hence the mention of a wife equal by tribe intends only the pre- 
ferableness [o f her or her offspring:]  and the restriction, that she bo a lawful 
wife, excludes the eshetraja or issue of the soil, and the rest. Viramitrodaija.

* Y ajnvawaj.cta, 2. 120.— 133.
t  Bala- uhatta directs this to he supplied in conformity with passages o f 

Y iseinu (16. 2.J and Menu (9.160.)
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3. The son of an appointed daughter (putrica-putra) 
is equal to him ; that is equal to the legitimate son.
The term signifies son of a daughter. Accordingly he 
is equal to the legitimate son: as described by V asisht’- 
ha : “ This damsel, who has no brother, I  will give
unto thee, decked with ornaments: the son, who may 
be born of her, shall be my son.” * Or that term may

a n n o t a t i o n s .

The son by a woman of equal tribe espoused in any of the irregular forms 
of marriage (Asnra &e.) is a legitimate son : and the sons of a Brdhmana, by 
wives espoused in the direct order of the classes (  Cohatrvya &c.), denominated 
the Murd'kamricta, the Ambasht'ha and tho Parasav4 btNuhada; and the sons 
of a Cshatriya by the wives of the Vaisya or Sudra tribe, named the Ma- 
hishya and the Ugra: and the son of a Vctuya by a Sudra woman, called the 
Parana; aro all legitimate sons. V isweswaRa-bhatta in the Madana- 
Parijata.
By the term “  lawful’ ’ is excluded a woman espoused by one to whom such 

marriage was not permitted : therefore the sons by women of superior tribe 
■ aro not legitimate; and for this purpose, tho word “ lawful has been intro­

duced into tho text (§ 1). A  lawful wife for a man of a regenerate? tribo is a 
woman of a regenerate tribo; and, for a Sudra man, a Sudra woman, b or 
want of a wife of preferable description, one analogous is allowed. Con­
sequently it is noi indispensable, that tho wife be of the preferable description.
Even a Sudra woman may be the wife of a regenerate man; and her issue is 
legitimate, as will be shown. Baeam-bhatta.

3. Equal to the legitimate «o«.l The daughter appointed to bo a son, 
and the son of an appointed daughter, aro either of them equal to tho 
legitimate son. V isweswaRA in the Madana Parijata.

Since tho son of an appointed daughter is son of legitimate female issue, 
therefore he is equal to a legitimate son: but he is not literally a legitimate son, 
being one remove distant. V iswenwara in the Subod’hini,

- Or that term may signify <§r.] It may signify a daughter who becomes by 
appointment a son ; tluit is, who is put in place of a son. Although she bo 
legitimate, yet being female, she is merely equal to a son. ViratnUrodaya.

* Vasisht’ha, 17. 16.



signify a daughter becoming by special appointment 
a son. Still she is only similar to a legitimate son : 
for she derives more from the mother than from the 
father. Accordingly she is mentioned by V asisiit ’ h a

ANNOTATIONS.

“ Equal to him,”  equal to the legitim ate son , is the pu/nca-pntra or daughter 
appointed to be a son: for since all the tom s of the definition of a legitimate 
son excepting sex, axe applicable to her, she is similar to him. A para uca

The pulrioa-putra is o f four descriptions. The first is the daughter 
appointed to he a son. Who is so by a stipulation to that effect. The next is 
her son. He obtains of course the name of ‘ son of an appointed daughter,’ 
without any special compact. This distinction, however, occurs: he is not 
in place of a son, hut in place of a son’s son, and is a daughter’s son. 
Accordingly he i| described as a daughter’s son in the text of Sanc’iia and 
L ic’ h it a : “  An appointed daughter is like unto a son; as T rachetasa has 
declared: her offspring is termed son of an appointed daughter: he offers 
funeral oblations to the maternal grandfathers and to . the paternal grandsires. 
There is no difference between a eon’s son .and a daughters sou in respect of 
benefits conferred.”  The third description of son o f an appointed daughter 
is the child born of a daughter who was given in marriage with an express 
stipulation, in this form “  the child, who shall be bom of her, shall be mine 
for the purpose of performing my obsequies.” * He appertains to his maternal 
grandfather as an adopted son. The fourth is a child, bom 'of a daughter who 
was given in marriage with a stipulation in this form : “  The child, who shall 
he bom o f  her, shall perform the obsequies of both.”  Ho belongs, as a son, 
both to liis natural grandfather and to his maternal grandfather. But, in the 
case where she was in thought seleoted for an appointed daughter, f  she is so 
until a compact, and merely by an act of the mind. H emadei.

The eon of the appointed daughter belongs in general only to the maternal 
grandfather : but, by special compact, to the natural father also.. Thus T a m a  

says: “ Let the son o f an appointed daughter perform, the obsequies of his 
maternal ancestors exclusively: but if  he succeed to tho property of both, let # 
him perform the obsequies of both.”  Accordingly this child also is denomi­
nated dioyamushyayana or son o f two fathers. B alam-ehatta.

* JlEUtf, 9. 127.
t  Hexit, 9. 136.
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as aU%t, but as third in rank : “  The appointed daugh­
ter is considered to be the third description of sons.” *

4. The son o f two fathers (dtcyammhyayana)i is * 
inferior to the natural father’s legitimate son, because 
he is produced in another’s soil.

5. A  child, begotten by another person, namely by 
a kinsman, or by a brother of the husband, is a wife’s 
son ( cshetraja).

6. The son of hidden origin (gud’haja) is one 
secretly brought forth in the husband’ s house. By 
excluding the case o f a child begotten by a man of 
inferior or superior tribe, this must be restricted to

ANNOTATIONS.

“  The appointed daughter is the third description o f sons.”  “  For she, who
has no brother, reverts to her male ancestors and obtains a renewed filiation.”  
Vasikht’h a .J

The adopted daughter is counted by Vasisht’jia as the third: not by Y atnta* 
WAICTA. Subod’hini.

With a m  we a reads second instead of th ird: against the authority o f the 
institutes and of every compiler who has cited this passage.

4. Is inferior to the legitimate son.] He is similar to the Son of the body. 
Bat.am-bhatta.

Is not tbe son of two fathers the offspring of his natural father ? Is ho 
then a legitimate son? or one'or other of the various descriptions of adoptive 
and secondary sons? Anticipating this question, the author says: “ He is 
not different from h i m h e  is equal to a son of the bod/. Suboifhini.

The commentary last cited reads avis’ tshta ‘not different’ instead o f apacrishta 
‘ inferior.’  Both readings are noticed by Balam-mcatta.

5. A child begotten by another person .. .is a wife’s son.] There are two 
descriptions of cshetraja or wife’s son; the first of them is son of both fathers 
(dwipitrica ; )  the other is adopted son of the wife’s husband. Viramitrodaya.

A  son begotten, under a formal authority, by a kinsman being of equal class, 
or by another relative, is a wife’s son. Y isweswaua in the Madana- 
Parijata.

J
* Vasisht’ha’ , 17. 14. t Vide Sect. 16. $ Vah|8ht’ha, 17, 16.



an instance wltert? it is not, ascertained who is the 
father, but it is certain that he must belong to the 

* same tribe.
7. A  damsel’s child (canina) is the offspring of an 

unmarried woman by a man of equal class (as restrict­
ed in the preceding instance); and he is son of his

AN NOTATIONS.

(i. H e must belong to the, same tribe.'] A child secretly conceived by a 
woman, in her husband’ s house, from a man of the same tribe, but concern­
ing whom it is not certainly known who the individual was, is named a son 
of concealed origin. The ignorance as to the, particular person must be the 
husband’s, not the wife’s : and the knowledge o f his equality in tribe may be 
obtained through h er; for surely she must know who bo is. But, i f  she 
really do not know his tribe, having been secretly violated by a stranger [in a 
dark night,*] then the child bears the name of a son of hidden origin, hut 
is not so tit a son as the one before described. Visweswara in tho M adam - 
Parijata.

In suoh circumstances, the child must be abandoned, say others. Baeam-
BHAl'TA.

Since the natural father is not known, the child belongs to the same tribe 
with his mother. But, I f  there, be a suspicion, that be was begotten by a man 
of inferior tribe, be is contemned. Vacheepati misra in the Sradd’ha- 
chintamani.

A son, who is bora of the wife, and concerning whom it is not certainly 
known who is the natural father, is adoptive son of the mother’s husband, and 
palled- son of concealed origin. Being son of the adoptive father’s own wife, 
and begotten on her by another man, he is similar to the son of the wife, and 
therefore described after him. A x’ararcA.

7. B y a man o f  equal class.] As 'the son before described must be one 
begotten by a man of like tribe, so must this son also be the offspring- of a 
man of-equal class. “ Damsel”  does not here signify unmarried only; for, 
even with that import, the term is frequently used in the sense.of ‘ un­
connected with man.’ But it signifies a woman with whom a regular mar­
riage has not been consummated. Balam-bhatta.

* B alam-bjiatta.
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maternal grandfather, provided she be unmarried and 
abide in her father’s house. But if  she be married, 
the child becomes son of her husband. So M enu  
intimates; “  A  son, whom a damsel conceives secretly 
in the house of her father, is considered as the son o f 
her husband, and denominated a damsel’s son, as being- 
born of an unmarried woman.” *

8. The son of a woman twice-married is one begot­
ten by a man of equal class, on a twice-married woman,

ANNOTATIONS.

The meaning of the passage of the Mitaahara is this : “  Unmarried”  
signifies one whose nuptials have not been commenced; “  married,”  whoso 
nuptials are begun. The affix here implies an act begun and not past. For 

■ a child begotten by a paramour alike in class, or a woman whose marriage is 
complete, is a son o f concealed origin. Virmnitrodaya.

The child, horn of an unmarried woman, is denominated son o f a damsel; 
and is considered by Mend and the rest as son o f his maternal grandfather. 
Being produced in a soil which in some measure appertains to him, namely his 
daughter, the child is similar to the son of concealed origin, and is therefore 
mentioned by Y ajntavalcya next after him. A fajrasca.

I f  the maternal grandfather Lave no male issue, then the damsel’ s son is 
deemed his son; if he have issue, then the child is son of the husband. I f  both 
be childless, he is adoptive son of both. Parijata cited in the lletnacara and 
Sudd’M-viveca.

I f  either of them be destitute of male issue, the child is 'his son; but, if 
both be so, the child is son o f both. Baiam - hhatta.

So Mend intimates.') The meaning of the passage cited from M end is as 
follows: a young woman, betrothed, but whose nuptials have not been com­
pleted ; and who is consequently a maiden, since sho is not yet become the 
wife of her intended husband: a sou (we say) borne by such a damsel is 
denominated a damsel’s child, and is considered as son of the bridegroom; 
that is, of the person by whom she is espoused. Accordingly the condition, 
‘ ‘ in the house of her father”  is pertinent as an explanatory-phrase: for, 
after marriage, sho inhabits the house of her husband. Virumitrndaya.

! ||sifcr. xr. ON INHERITANCE.

* Mum’, 9. 172.



BW i  TH E  M IT A C S H A R A  c h a p . Q t
 ̂ . Z ’J '■' ;*'■ ■'*' r ;;

•whether the first marriage had. or had not been consum­
mated.

9. He, who is given by his mother with her hus­
band’s consent, while her husband is absent, [or

a n n o t a t i o n s .

8. Whether # c .]  Whether the marriage had or had not been consummat­
ed by the first husband, and whether she have been forsaken by her husband 
in bis life time or be a widow. Such is the meaning. Accordingly V ishnu so 
deolares: “  He, whom a woman, either forsaken by her husband, or a widow, 
and again, beooming a wife by her own choice, conceived [by a second husband] 
is called the son of a woman twice-married,” * The child is son of the natu­
ral father: for the first husband’s right to the woman is annulled by his death 
or relinquishment; and she has not been authorized to raise up issue to h im ; 
and she takes a second husband solely by her own choice. Ba ia m -bhatta.

There are two descriptions of twice-married wom en: the first is a woman 
whose marriage has not been consummated, but only contracted, and who is 
espoused by another man. The other is a woman who has been blemished by 
intercourse with a man, before marriage. The offspring of such a woman is 
(  Paumr-bkava) son of a twice-married woman. Accordingly it is so express­
ed in the text. Viramitrodaya.

“ A woman, whose marriage had not been consummated, and who is again 
espoused, is a twice-married woman. So is she, who had previous intercourse 
with another xnan, though she be not actually married a second time.”  
V ishnu, f

A  child begotten “ on a woman, whose [first] marriage had not been consum­
mated on the wife o f an impotent man or the like, whether she have 
become a widow or n o t ; or on his own wife “  who had been enjoyed by 
strangers, and who is taken back, and again espoused; the child (we say) 
begotten on such a woman, is called ‘ son by a woman twice-married.’ The 
twice-married woman has been described in the first book [of Yajntaw aic  ya’s 
institutes.] Apararca.

“ Whether a virgin or deflowered, she who is again espoused with solemn 
rites, is a twice-married woman: but she who deserts her husband and

* Menu, 9. 173. Erroneously cited as a passage o f V ishnu. 
f .  V ishnu, IS. 8.— 9.



incapable though present,*] or [ without his assentf] 
after her husband’ s decease, or who is given by his

ANNOTATIONS.

through lust cohabits with another man of the same tribe, is a self-guided 
woman.”  Y ajnyawalcya.i

There are two descriptions of women termed anyajmrva || or previously con­
nected with another: namely the punerbhu or woman twice married, and the 
swairini or self-guided and unchaste woman. The twice-married woman also 
is o f two descriptions; according as she has or has not been deflowered. She, 
who is not a virgin, is blemished by the repetition of- the ceremony of mar­
riage. But one, who deserts the husband of her youth, and through desire 
cohabits with another man of the same tribe, is a self-guided woman ( swairiniJ 
M itacshara ,^

A  woman, who, having been married, whether she be yet a virgin or not, is 
again espoused in due form by her original husband or by another, is a twice- 
married woman. She is so described by Menu : “ I f  she be stall a virgin, or 
i f  she left her original husband and return to him, she may again perform the 
marriage ceremony with her second [or, in the latter case, her original] hus­
band:’^  and by V amsht’ka : She, who having deserted the husband to whom 
sho was married in her youth, and having cohabited with others, return to his 
family, is a twice-married woman. Or she, who deserts a husband impotent, 
degraded, or insane, and marries another husband, or does so after the death 
of the first, is a twice-married woman.” ** The repetition of the nuptial 
ceremony constitutes lier a twice-married woman. But she, who leaves her 
husband and through desire cohabits, without marriage, with a man of the 
game tribe, is a self-guided woman. Apakabca.

9. Tie who is given by his mother with her husband's consent.'] VASIsh i’h a  says 
«  Let not a woman either give or acoept a son, unleH with the assent of her 
husband.” f t  lie  had before said “ Man, produced from virile seed and uterine 

• blood, proceeds from his father and his mother, as an effect from its cause. 
Therefore both his father and his mother have power to give, to sell, or to 
abandon their son.}4

•Balam-bhavia  f  Ralam-bhatta.
1 Y u nyawalova, I. 68 || Same with parapurea. See Menu, 5. 163.
§ On Y ajnyawalcya, 1. 68. 11 Menu, 9. 376. >
*‘ V a8Is(it’ha, 17. 18.— 18.19. 1 1  Vasisht’ha, 15. 4,
I ]  V asishi’ha, 15, 1— 2.
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father, or by both, being of the same class with the 
person to whom he is given, becomes his given son 
(dattaca.) So M en u  declares: “  He is called a son

ANNOTATIONS.

Concerning the mother’s authority to give away her son, when she is a 
widow, soo a subsequent note. In regard to a widow’s power o f adopting a 
son, there is much diversity of opinions. Y acitespati misea, who is followed 
by the Maithila school, maintains that neither a woman, nor a Sudra, can 
adopt a dattaca or given son ; because the prescribed eoremofty (5. 13) includes 
a sacrifice, which they axe incapable of performing. This difficulty may be 
obviated by admitting a substitute for the performance of that ceremony: and 
accordingly adoption by a woman, under an authority from her husband, is 
allowed by writers of the other schools of law. Nahda pandita, however, 
in his treatise on adoption, restricts this to t.ho case of a woman whose husband 
is living, since a widow cannot, he observes, have her husband’s sanction to the 
acceptance of a son. On the other hand, Balam-bhatta contends, that a 
woman’s right of adopting', as well as of giving, a son, is common to the 
widow and to the wife. This likewise is the opinion of the author of the 
Vyavahara-mayucha, but, while he admits, that a widow may adopt a son 

without her husband’s previous authority, ho requires, that she should have 
the express sanction of his kindred. Writers o f the Chur a school, on tho 
contrary, insist on a formal permission from the husband declared in his life 
time.

Being of the same class with the person to whom he is given.'] Or being given- 
to a person of the same class. The two readings; (savarnaya in tho dative, or 
savarnoyah in the nominative,) both noticed by the commentator Balam- 
bhatta, give the same sense.

The adopted son mnsfPbe of the same tribe with the giver or natural parent 
as well as with the adoptive parent, according to the remark of A paeabca ' 
cited with approbation by Nanda pandita in his treatise on adoption.

Becomes his given son.] The son given (dattaca or dattrima) is of two 
sorts: 1st simple, 2d son of two fathers (dwy mushy ay ana)  The first is one 
bestowed without any special compact: the last is one given under an agree­
ment to this effeot “  he. shall belong to ns both”  Vyavahara-mayuc’ha.

“  whom Ids father or mother gives"] M ed’hatit ’jii reads and interprets . 
"w h om  his father and mother g iv e ;”  (ins the conjunctive particle

THE MITACSHARA chap Sl



given (dattrima,) whom his father or mother 
affectionately gives as a son, being alike (by class,) and 
in a time o f distress ; confirming the gift ivith water.” *

10. By specifying distress, it is intimated, that the 
son should not be given unless there be distress. This 
prohibition regards the giver (not the taker.f)

. ANNOTATIONS;

rha instead of the disjunctive va .) Balam- bhatta condemns ‘ that reading ; 
and infers from the disjunctive particle and dual number in the text, that 
three cases are intended ; viz. 1st. The mother may give her son for 

■ adoption with her husband’s consent, i f  he be absent or incapable ; and with­
out it, i f  he he dead or the distress he urgent. 2nd. The- father may. give 
away his son without his wife’s consent, if she he dead, or insane, or other­
wise incapable ; but with her consent, if  she reside in her own. father’s house.
3d. The father and mother may conjointly give away their sons, i f  they be 
living together.

“ Whom his father or mother affectionately yines.” ]  Am icably: not from 
avarice or intimidation. In the Virmnitrodaya the word is expressly stated 
to be used adverbially : but Ba i.AM-b e .1ITA considers it as an epithet of the 
son to he adopted, and as implying, that the adoption is not to be made against 
his will or without his free consent.

“ Being alike.” ]  This is interpreted by Med’ hatit’hi as signifying ‘aliko, 
not by tribe, but by qualities suitable to the family : accordingly u Cshatriya 
or a person of any inferior class, may be the given son (dattaca) of a 
Brahmana.’ Balam- bhatta and the author of the Mayuc’ha censure this 
doctrine : since every other authority occurs in restricting adoption to the 
instance of a person of the same tribe.

10. By specifying distress, j  “ Distress”  is explained in the Pracass cited 
by ChAndeswaka, ‘inability [of the natural father] to maintain his off­
spring.’ Nanda pandit a, in his treatise on adoption, expounds i t . as intending 
the necessity for adoption arising from the want of issue. But Balam-bhatta 
rejects this, and supports the other interpretation : explaining the term as sig­
nifying ‘famine or other calamity.’

This prohibition regards the giver.'] I f  he give away his son, when in no 
. distress the blame attaches to him, not to the taker. Balam-bhatta.

* Menu, 9. 168. t  Sulod’hini and Balam- bhatta.
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11. So an only son must not be given (nor accept­
ed.*) Tor Vasisiit’ha ordains “ Let no man give or 
accept an only son.t

12. Nor, though a numerous progeny exist, should 
an eldest son be given : for he chiefly fulfils the office 
o f a son ; as is shown by the following text. “  By the 
eldest son, as soon as born, a man becomes the father 
o f male issue.”  £

13. The mode o f aocepting a son for adoption is pro­
pounded by V asisht’ha : “ A  person, being about to
adopt a son, should take an unremote kinsman or the 
near relation o f a kinsman, having convened his kindred

annotations.
11. So an only eon should not ho g i v e n , Nor should such a son he accepted.

The blame attaches both to the giver and to the taker, if  they do so. Bai.am- 
B it att a.

“ Let no man give or accept an only son,”  “ For he is [destined] to con­
tinue the line of his ancestors. Suoh is the sequel o f V asisht’ha ’s text. 
B alam-bhatta.

13. The, mode o f accepting a son  propounded by V asisht’h a .]  B aghunah-
Dava , in the Udvaha-tatwa, has quoted a passage from the Calicu-purana, 
which, with the text o f V asisht’h a  || constitutes the groundwork o f the law 
o f adoption, as received by his followers. They construe the passage as on un­
qualified prohibition of the adoption of a youth or child whose age exceeds 
five years and especially one whose initiation is advanced beyond the ceremony 
o f tonsure. This is not admitted as a right maxim by writers in other schools 
o f law ; and the authenticity of the passage itself is contested by some, and 
particularly by the author of the Vyuvaharu-mayuc'ha, who observes truly, 
that it is wanting in many copies o f  the Caliccupurana. Others, allowing the ■' 
text to be genuine, explain it in a sense more consonant to the general practice, 
which permits the adoption o f a relation, i f  not of a stranger, more advanced 
both in age and in progress of initiation. The following-version o f the passage 
conforms with the interpretation of it given by .Nanda pandita in. the Battaca. 
rnmitnsa. “ Sons given and the rest, though sprung from the seed of another,

* Balam-bhatta. f  V asisht’h a , 15. 3. | Menu, 9. 16.
|| Vasisht’h a , 15. 1.— 7. Sec preceding quotations.
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announced Ms intention to the king, and having 
offered a burnt offering with recitation o f the holy 
words, in the middle o f his dwelling.” *

ANNOTATIONS.

yet lx-mg duly initiated [by the adopter] under Ms own family name, become 
sons [o f the adoptive parent.] A son, having been regularly initiated under 
the family name of his [natural] father, unto tho ceremony of tonsure, 
does not become tho son of another man. When indeed the ceremony 
of tonsure and other rites of initiation are performed [by tho adopter] under 
his own family namo, then ouly can sons given and the rest be considered 
as issue: else they are termed slaves. After their fifth year, 0  King, sons 
are not to be adopted. [But,] having taken a boy five years old, the adopter 
should first perform the sacrifice for male issue.” t

The Putrwhti or sacrifice for male issue, mentioned at the close of this 
passage, is a ceremony performed according to the instructions contained in the 
following text of the Veda : “  He who is desirous of issue, should offer to fire 
parent of male offspring, an oblation of kneaded rioe roasted upon eight pots* 
herds; and to Index father of male offspring, a similar oblation of rice 
roasted on eleven potsherds : fire grants him progeny; In dr a renders it old.

“  An unremote kinsman or the near relation o f a kinsman.”  This very 
obscure passage, which is variously read and. interpreted, is hero translated 
according to the elaborate gloss of Nanda Pawoita in his treatise entitled 
Dottaca mimanea. Yet the same writer in his commentary on V ishnu (15.
19.), citing this passage, gives the preference to another reading (adura-band.' 
havam asannierishiam eva), which he expounds ‘ one whose whole kindred 
dwell in a near country, and one not connected by affinity.’ Which of these 
readings he has adopted in his commentary on the Mitacshwa, is not 
ascertained. Prom a remark in the text (§14.), tho author himself V u n ya - 
neswara, appears to have read and understood it differently : “  Should take,
in the presence of his kin, one whose kinsmen are not remote. ”  For copies of tho 
Mitacshara exhibit the reading adura-band'havam bandhu-eannicrishta cm.
But the commentator Balam- bhatta  seems to have read, as the Dattaca 
mimansa, bandhu-sannicrishtam (in the accusative instead o f the locative ;) 
though he explain the terms a little differently and transpose them : ‘ should

* Vasisiit’ ea , 15. 5.
f  Calica-purana. o. antepenult.



4. An unremote kinsman.] Thus the adoption of 
one very distant by country and language, is forbidden.

15. The same [ ceremonial of adoption*] should 
be extended to the case o f sons bought, self-given, and 
made (as well as that o f a son desertedt) for parity 
o f reasoning requires it.

16. The son bought (crita) is one who was sold 
by his father and. mother, or by either o f them : 
excepting as before an only son or an eldest one, and 
supposing distress and equality o f tribe. As for the 
text o f M e n u , (“  He is called a son bought, whom

ANNOTATIONS.

talce a kinsman nearly related (band'hu-sannicrishtam,), as a brother's son 
or the like; but, on failure of such, one whose kinsmen are not remote
* (adura-band'havam); that is, any other person, whose father and the rest of
* his relations abide in a near oountry and whose family and character are 
‘ consequently known.’ The authors of the Calpataru and Jtetnacara read,
‘ like the scholiast of Vishntt, adura baiuPhavam asannicrishtam eta, and
* thus interpret the passage ‘should take one whose kinsmen, namely his mater- 
4 nal uncle and the rest, are near, [and whose name and tribe, with other 
4 particulars, can therefore he ascertained; or, for want of such kindred, |]
4 even one whose good or bad qualities are not known, [or one whose kinsmen 
4 are not at hand; for his name and family may bo ascertained by other 
4 sufficient proof.’§]

“  Announced his intention to the kiny."] Jtqfa or king, nsually signifying, 
the sovereign, is hero restricted according to the remark of Nan da. Pandita 
to the chief of the town or village.

“  In the middle of his dwelling.” ] The sequel of Yasisht’ha’s text is as 
follows. “  But if doubt arise, let him set apart [without initiation and with 
afcbare maintenance] like a Sudra, one whose kindred are remote. Tor it is 
declared fin the Veda] Many are saved by

15. The same ceremonial.] Excepting the sacrifice or burnt offering. How­
ever, oven that is to be performed at the adoption of a son self-given. Balaji-
BHATTA.

16. As for the text of Menu, fyc.] ScxAPAinr, on the other hand, ex-
* Subod'hini. f  Babam-bhatta,

t  Vivada-JRetnacara. § Vivada-llctnacam H Vasisht’ha, 15. 6.—-7'
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a man, for the sake o f having issue, purchases from 
his father and mother : whether the child be equal or 
unequal to him.” *) it must be interpreted ‘ whether
like or unlike in qualities ; not in class ; for the author 
concludes by saying “  This law is propounded by me, 
in regard to sons equal by class. ” t

17. The son made (critrima) is one adopted by 
the person himself, who is desirous of male issue: 
being enticed by the show of money and land", and 
being an orphan without father or mother : for, if  they 
be living, he is subject to their control.

• ANNOTATIONS.

pounds YAJNYAWALcrA by M enu, and admits tie inequality of tribe. 'A  
child, sold by his father and mother, and received for adoption, is a son
* bought. He may be of dissimilar tribe: for the text [o f Menu]  expresses 
' equal or unequal.” !  Chandeswaua quotes the following discordant inter- 
‘ {notations: “ Equal;”  belonging to the same tribe; or, if  that be not 
‘ practicable, one unequal, or not appertaining to the same tribe. So the
* Parijata.% But the author of the Pracasa observes, Thongh the text 
. express “  unequal,”  yet a child of a superior tribe must not be taken as a 
1 son, by a man of inferior tribe; nor one of inferior class, by a man of a
* higher tribe. And the words “  equal or unequal,” as interpreted by 
‘ Medhatee’hi, are relative to similarity in respect of qualities.

17. 27k; son made ] One bereft of father and mother and belonging to
the same tribe with the adopter, and by him adopted, being enticed to ac­
quiesce by the show of wealth, is a son made by adoption. Visweswaba in tha 
Madana-Parijata.

The form, to he observed, is this. At an auspicious time, the adopter o f a 
son, having bathed, addressing the person to be adopted, who has also bathed 
and to whom he has given some acceptable chattal, says “  Be my son.”  He 
replies “  I  am become thy son.”  The giving of some chattel to him arises 
merely from custom. It is not necessary to the adoption. The consent of

* Menu, 9. 174. ~  '
f  Yajnvawai.cya, 2; 134, Vide § 37. I Dipacalica on Yajntawaecta.
§ Not the Madana-parijata, which gives the contrary interpretation.

Vivada Eelnacura.
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18. Tlie son self-given is one, who, being bereft o f 
father and mother, or abandoned by them (without 
cause,*) presents himself, saying “  Let me become thy 
son.”

19. The son, received with a bride, is a child, who, 
being in the womb, is accepted when a pregnant bride 
is espoused. He becomes son o f the bridegroom.*

ANNOTATIONS.

both parties is the only requisite; and a set form of speech is not essential. 
B udrad’ haka in the Sudd'huviveca.

18. The son self-given.'] He, who, unsolicited, gives himself saying “  let 
me become thy sou,”  is called a son self-given (swayandatta). A p .ve.vrca.

Here also it is requisite, that he belong to the same tribe with his adoptive 
father. Vjsweswaka in the Madana-Parijata. -

“  He who has lost his parents, or been abandoned by them without cause, 
and offers himself to a man as his son, is called a son self-given.”  MENU.f

Being abandoned j p  his father and mother without any sufficient cause, 
such as degradation from class or the like ; but merely from inability to main­
tain him during a dearth, or for a similar reason. ViramUroduya.

19. The son received with n hride.] I f  a woman be married while pregnant, 
the child horn of that pregnancy is a son received with a hride (sahod'lia.) pro­
vided the child were begotten by a man of equal class. V isweswaea in the 
Madana-Pavijata

He is distinguished from the son of an unmarried damsel, because the con­
ception preceded the betrothing of the mother; and from the son of concealed 
origin, because the natural father is known. Then what difference is there? 
for the son of the unmarried damsel was conceived before troth plighted.

Truer yet there is a great difference, since one is bo.vn before marriage, and 
the other after marriage. This son received with a bride is son of him who 
takes the jhand of the pregnant woman in marriage; for the maternal grand­
father’ s right is divested by his giving away the child with the mother. 
N an da panbita in the Viajayanti Vishnu,

Since the bridegroom is specified as the adoptive father, the child docs not 
belong to his natural father. Although the religious ceremony of marriage

* Balam-bhatta. t  Menu, 9.178.
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20. A  son deserted (apavidd’ha) is one, who, hav­
ing been discarded by his father and mother, is taken 
for adoption. He is son of the taker. Here, as in 
every other instance, he must be of the same tribe with 
the adoptive father.

21. Having premised sons chief and secondary,
the author explains the order of their succession to 
the heritage: “  Among these, the next, in order is
heir, and presents funeral oblations on failure c f  the 
preceding.” *

22. Of these twelve sons abovementioned, on 
failure of the first respectively, the next in order, as

ANNOTATIONS.

do not take place in the case of a pregnant woman, since a text of law 
restricts the prayers of the marriage ceremony to the nuptials of virgins, and 
forbids their use in the instance of women who are not virgins, as-a practice 
which has beoome obsolete among m a n k in da n d  il would be inconsistent 
with a passage of the Veda [used at the nuptial ceremdtty as a prayer] express­
ing “ the virgin worships the generous suu in the form of fire ; nevertheless 
the term “ marry”  [in the text of M exvt ] intends a religious ceremony 
different from that, but consisting of burnt offerings, and so forth, according to 
the remark of the Belnacara and the rest. Vackespati missa in the 
SradcPha ehintamani.

20. Discarded.] Abandoned: not for any fault, hut through inability 
to maintain him, or becauso he was horn undor the influence of the stars of 
the scorpion’s tail,]: or for any similar reason. Balam-bhatta.

Since that, of which there is no owner, is appropriated by seizure or occu­
pation, the child becomes son of him, by whom he is taken. Nas .ua panmta \  ;  ’
in the Vaijayanti Vishnu. 15. 24.

22. O f these tweloe sons.] The various modes of adoptions added to the 
legitimate son by ‘ birth, raise the number of descriptions of sons to twelve,

* Y awvawaicxa , 2. 133.
f  Menu, 9. 173.
f Tbe birth of a son, while the moon is near the stars of Mala (the scor- • 

pion’s tail), is dangerous to the father’s life, according to Indian astrology ; 
and, on this account, a son horn under that influence is exposed or abandoned, 
if  natural affection and humanity do not overcome superstition arid credulity.

| SeEOT. XI. ON INHERITANCE. 8̂SL



enumerated, must be considered to be the giver of the 
funeral oblation or performer of obsequies, and taker of 
a share or successor to the effects.

23. I f  there be a legitimate son and an appointed 
daughter, M enu propounds an exception to the seem­
ing right of the legitimate son to take the whole estate;
“ A  daughter having been appointed, if a son be after­
wards born, the division of the heritage must in that 
case be equal: since there is no right of primogeniture 
for the woman.” *

24. So the allotment o f a quarter share to other 
inferior sons, when a superior one exists, has been

ANNOTATIONS.

according to most authorities. That number is expressly affirmed by Menu,+ 
N areda,| Y asisht’ha,§ V ishnu, &c. A passage is however ‘  quoted 
from Devai.a, asserting the number of fifteen ( “ The descriptions of 
sons are ten and five,” ) and V botaspati is cited as alleging the authority 
of Menu for thirteen: ‘|pf the thirteen sons, who have been enumerated by 
Menu in their order, the legitimate son and appointed daughter are the cause 
o f lineage. As oil is declared to be a substitute for liquid butter, so are eleven 
sons by adoption substituted for the legitimate son and appointed daughter.”  
Nanda Pandita, in his commentary on V ishnu, observes, that ‘ the number 
o f thirteen specified by Vbihaspati, and that of fifteen by Dev a la , intend 
subdivisions o f the speoies, not distinct kinds: consequently there is no con­
tradiction: for those subdivisions are also included in the enumeration o f 
twelve.’ It appears, however, from a comparison of texts specifying the 
various descriptions of sons, that the exact number (as indeed is acknowledged 
by numerous commentators and compilers) is thirteen : including the son by a 
Sudra woman. Vide § 30.

23. I f  there he a son and an appointed daughter.] So this passage is inter­
preted by the commentators Y jsweswaba and Balam-bhatta: The original
is, however, ambiguous and might be explained ‘ if there be a legitimate son 
and a son of an appointed daughter.’ Balam- bhatta remarks that this can 
only happen where a legitimate son is born after the appointment of a daughter.

24. So the allotment o f a quarter ahare.] A s the appointed daughter parti-

* Menu, 9, 134. t  Menu, 9. 158. J Nabeda, 13. 44. § Vasisht’ha 17.11.
!] Vishnu, 15. 1.
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ordained by V asisht’ha  : “ When a son bas been adopt­
ed, if a legitimate son be afterwards born; the given 
son shares ' a fourth part.” Here the mention of a son 
given is intended for an indication of others also, as the 
son bought, son made by adoption, and [son self-givent 
and] the rest: for they are equally adopted as sons.

25. Accordingly Ca tya y a n a  says, “ I f  a legitimate 
son be born, the" rest are pronounced sharers of a 
fourth part, provided they belong to the same tribe, 
but, if they be of a different class, they are entitled to 
food and raiment only.”

26. “  Those who belong to the same tribe,”  as the 
son of the wife, the son given and the rest [namely the 
sons bought, made, self-given and discarded,^] share 
a fourth' part, if there be a true legitimate son : but 
those, who belong to a different class, as the damsel’s 
son, the son of concealed origin, the son of a pregnant 
bride, and the son by a twice-married woman, do nob 
take a fourth part, if there be a legitimate son: but 
they are entitled to food and raiment only.

27. “  Exceptionable sons, as the son of an un­
married damsel, a son of concealed origin, one received

ANNOTATIONS.

oipates where there is a legitimate son; so do other sons likewise partake.
<$'itbotfhini.

The mention of a non given.) This is according to the reading of the text as 
here cited and in the Viramitrodaya and Camalacasa’s Vivada-Tandava.
But, in the Culpataru, Retnacara, Chintanmni &o. that restrictive term 
is wanting: Sa clmturt'ha-bhaga-hhagi $yat, instead of Ckaturt’ha-bhaga 
Magi syad dattacah.

25. Sharers o f a fourth part] This reading is followed in the Madana 
Paryata Viramitrodaya fyc. But the Calpataru, Retnacara and other 
compilations read ‘ a third part.’  Vide Jimvta-yahana. C. 10. § 13. *

* Vasisht’ha, 16. 8. t  Balam- bhaita.
1 Subod'hini and Parijata,
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with a bride, and a son by a twice-married woman, 
share neither the funeral oblation, nor the estate.” 
This passage of V ishnu* merely denies the right of 
those sons, to a quarter share, if there be legitimate 
issue: but, if there be no legitimate son or other prefer­
able claimant, even the child of an unmarried woman 
and the rest of the adoptive sons may succeed to the 
whole paternal estate, under the text before cited (§21.)

28. “  The legitimate son is the sole heir o f his fa­
ther’s estate ; but, for the sake of innocence, he should 
give a maintenance to the rest.” + This text ot M e n u  
must be considered as applicable to a case, where the 
adopted sons (namely the son given and the rest) are 
disobedient to the legitimate son and devoid of good 
qualities.

29. Here a special rule [different from Catyayana’s X ] 
is propounded by the same author (M e n u ) respecting 
the son of the w ife : Let the legitimate son, when 
dividing the paternal heritage give a sixth part^or a 
fifth, o f the patrimony to the son o f the wife.”  § The 
cases must be thus discriminated: i f  disobedience and 
want of good qualities be united, then a sixth part 
should be /allotted. But, i f  one only o f those defects 
exist, a fifth part.

ANNOTATIONS.

28. Applicable to a case where adopted sons ( namely the son given &c.) are 
disobedient. It also relates to the damsel’s son and the rest: for they are 
declared entitled to food and raiment only, i f  there be legitimate issue: and 
that must bo supposed to be founded on the same authority with this text: 
but Menu has himself propounded a fifth or a sixth part for the son of the wife 
i f  there bo legitimate issue.|| Viramitrodaya.

* It is not found in the institutes of V ishnu ; but is cited from that author 
in the Madnna-parijata and Viramitrodaya as in this place, t  Menu, 9. 163.

jBALAM-BffATTA.
§ Menu, 9. 161.
|| Vide § 28.
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30. M enu , having premised two sets of six sons, 
declares the first six to be heirs and kinsmen; and the 
last to be not hours but kinsmen : “ The true legiti­
mate issue, the son of a wife, a son given, and one 
made by adoption, a son of concealed origin, and one 
rejected | by his parents,] are the six heirs and kins­
men. The son of an unmarried woman, the son of a 
pregnant bride, a son bought, a son by a twice-married 
woman, a son self-given, and a son by a Sudm  woman, 
are six not heirs but kinsmen.” *

31. That must be expounded as signifying, that the 
first six may fake the heritage of their father’s colla­
teral kinsmen f  sapindm and samanodacas) if there be no 
nearer heir; but not so the last six. However, con­
sanguinity and the performance of the duty of offering 
libations of water and so forth, on account of relation­
ship near or remote, belong to both alike.

32. It  must ‘be so expounded; for the mention of a 
given son in the following passage is intended for any 
adopted or suecedaneous son. “ A  given son must 
never claim the family and estate of his natural father.

ANNOTATIONS.
31. The first six may take the heritage of collateral kinsmen:....... not so

the last M.r.] Thb sens© of the two passages is, that, if there bo no nearer 
collateral kinsman, the first six inherit the property ; but not the six last. 
Sahod’hini.

However, consanguinity §•<;.] Meo’hatit’hi interprets tire text of Menu 
signifying that ‘the last six are neither heirs nor kinsmen.’ But that inter­
pretation is censured by Cullvca-Bhatta ; and is supposed by the commen­
tator on the Mitacsliara to he here purposely confuted.

32. The mention o f a given son is intended for any adopted son.] The mean­
ing, as here pressed, is this: the mention of a son given is in this place 
Intended to denote any suceedaneous son. Consequently since it appears from 
the text that adopted sons have a right of inheritance ; but, according to the

* Must:, 9. 195-160.
L
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The funeral oblation follows tbo family and estate: but 
of him, who has given away his son, the obsequies 
fail.” *

33. A ll, without exception, have a right of inherit­
ing their father’ s estate, for want of a preferable son : 
since a subsequent passage ( “Not brothers, nor parents, 
but sons, are heirs to the estate of the father,”!)  pur­
posely affirms the succession of all subsidiary sons 
other than the true legitimate issue; and the right of 
the legitimate son is propounded by a separate text 
(“ The legitimate son is the sole heir of his father’s es-

ANNOTATIONS.

opponent’s opinion, it appears from another passage, that they have not aright 
of succession; it might he concluded from such a contradiction, that the precepts 
have no authority : therefore, lest the text become futile, the interpretation, 
proposed by us, is to be preferred. Suhod'kini, .

O f him, who has given away Jus son, the obsequies fail.') This must be under­
stood o f tire ease where the giver has other male issue. Subod’hini.

But, i f  he have not, then even that son is competent to inherit his estate 
and to perform his obsequies; like the son o f two fathers (Sect. 10 §1): 
fo r a  passage o f  Satatafa directs “ Let the given son present oblations to 
his adoptive parent and to his natural father, on the anniversary o f decease, 
and at Gaya, and on other occasions; not, however, if  there be other male 
issue.”  This indeed can only ocour where the natural father is bereft o f 
issue after giving away his son • since, at the time of the gift, it is forbidden 
to part with an only son (5 11.) In this manner is to bo understood the cir­
cumstance of a given son, as son of two fathers, conferring benefits on both, 
Balam-bhatta.

I f  either the natural parent or the adoptive father have no other male issue, 
the JJwyamushyayana or son of two fathers shall present the funeral oblation 
to him and shall take his state : but not so, i f  there be male issue. I f  both 
have legitimate sons, he offers an oblation to neither, but takes p ie  quarter of 
a share allotted to a legitimate son o f his adoptive father. Vyavahara-mayuc'ha*

* Menu, 9. 112.
t Menu, 9.185.
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tate ;” *) and the word “  heir”  (daywla) is frequently 
used to signify any successor other than a son.

84. The variation which occurs in the institutes o f 
V asish t ’ha and the rest, respecting some one in both 
sets, must he understood as founded on the difference 
of good and had qualities.

ANNOTATIONS.
•33. The word “  heir" is f i ‘equentt>i wed.'} An instance is cited in the text* 

It is part of a passage, of which the sequel has not been found. The words 
are “ let Mm compel the heirs to pay.”

34. The variation, which occurs in Vasishtha Mtnrtf, declaring the ap­
pointed daughter equal to the legitimate son, includes her under legitimate 
issue,+ and proceeds to define the remaining ten suecedaneous sons.J But 
Vasishi’ha states the appointed daughter as third in rank ;§ which is a dis­
agreement in the order of enumeration. The same must be understood of other 
institutes of law ;!| which are here omitted for fear of prolixity. How then is 
the'succeswon of the next in order on failure of the preoeding reooncileable ? 
The author proposes this difficulty with its solution. His notion of the mode of 
reconciling it is this : Menu, declaring that the first set of six sons by birth or 
adoption is competent to inherit from ' collateral kinsmen on failure of nearer 
heirs, but not so the second set, afterwards procoeds to deliver incidentally 
definitions of those various sons. It appears therefore to be a loose enumer ­
ation, and not one arranged with precision. Accordingly Menu, in saying. 
“ Let the inferior in order take the heritage,does hot limit this very 
order, but intends one different in some respects: and the difference is relative 
to good and bad qualities. The same method .must be used with the variations 
in other codes. Moreover, what is ordained by Yatnyawalcta is consistent 
with propriety. For the true legitimate son and the son of an appointed 
daughter are both legitimate issue and consequently equal. The son of the wife, 
a sou of hidden origin, the son of an unmarried damsel, and a son by a 
twice-married woman, being produced from th6 seed of the adoptive fathei- 
or from a soil appertaining to him, have the preference before the son given 
and the rest. The son received with a bride, being produced from soil which

*~Vide § 28. f  Menu, 9. 1G5. 1 M enu , 9. 166—178? ‘
§ V asisht’ha, 17. 14. || AsVrsHNU, 15. 2—37. N akeda,  13. 44__45,
Hey ala &c. f  Menu, 9. 124.
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35. But the assignment of the tenth place to the 
son o f an appointed daughter, in G a u t a m a ’ s text, is 
relative to one differing in tribe.

36. The following passage o f M e n u , “  If, among 
several brothers o f the whole blood, one have a son born, 
M e n u  pronounces them all fathers of male issue by means 
of that son is intended to forbid the adoption o f 
others, if a brother’s son can possibly be adopted. It  
is not intended to declare him son o f his uncle : for 
that is inconsistent with the subsequent text; “ bro­
thers likewise and their sons, gentiles, cognates &c.” t

37- The author next adds a restrictive clause by 
way o f conclusion to what had been stated: “  This 
law is propounded by me in regard to sons equal by 
class.” !:

38. This maxim is applicable to sons alike by class, 
not to such as differ in rank.

ANNOTATIONS.

the adoptive father accepts for his own, is placed in the second aet by the 
authority of the text [or because the mother did not appertain to the adop­
tive father at the time when the child was begotten.§j The whole is therefore 
unexceptionable. Subod’Mni.

36. That is inconsistent, icith the subsequent. text.] It is incompatible with 
a passage of Y ajnyaWaxcya declaratory o f  the nephew’s right of succession 
after brothers. For, i f  he be deemed a son, because all the brethren are pro­
nounced fathers of male issue by means of the son of a brother, he ought to 
inherit before all .other heirs, such as the father and the rest, [who are in 
that passage preferred to him. ]  Subod’hini.

The principle of giving a preference to the nephew, as the nearest kinsman, 
in the selection of a person to ho adopted, is carried much further by NaNba  
bandit a in the Dattaca-mimaftsa: and, according to the doctrine there laid 
down, the choice should fall on the next nearest relation, if  there be no brother’ s 
son; and on a distant relation, in default of near kindred : but on a stranger, 
only upon failure of all kin. See § 13. *

* Menv, 9. 182. t  Y ajnyawalcya, 2. 136. Vide infra C. 2. Sect 1. § 1.
i  Y aJNYAWAT.CYA,_2. 134. § li ALAM-BKATXA.
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89. Here the damsel’s son, the son of hidden origin, 
the son received with a bride, and a son by a twice- 
married woman, are deemed o f like class, through 
their natural father, but not in their own characters :
tor they are not within the definition of tribe and class.

40. Sinoe issue, procreated in the direct order of 
tlie tribes, as the murd’havasicta and the rest, are com­
prehended under legitimate issue, it must bo under­
stood, that, on failure of these also, the right of in­
heritance devolves on the son of the wife and the rest.

41. But the son by Sudra wife, though legiti­
mate, does not take the whole estate, even on failure 
of other issue. Thus Menu says, “  But, whether the 
man have sons, or have no sons, [by his wives o f other 
classes, J no more than a tenth part must be given to 
the son o f the Sudra” *

42. “ Whether he have sons,”  whether he. have 
male issue of a regenerate tribe; “ or have no sons,”

ANNOTATIONS.

39. They are not within the definition o f tribe.] For Y.w x y .vwalcya, 
haying described the origin and distinctions of The tribes and classes, [viz. 
the Murd havasicta, Ambasht’ha, Nishada, Mahishya, Vj/ra and- Cararta:] 
adds “  This rule concerns the children of women lawfully niariied.” f  
Viramitrodaya.
•Since those (viz. the damsel’ s son and the rest) are bastards; born either in 

fornication or adultery, their exclusion from class, tribe &c. has been or­
dained in the first book on religious observances. Subnd'hmi.

41. 2Vo more than a tenth part.'] Is not this wrong ? for it has been de­
clared, that the Sudra'$ son shall take a share in a distribution among sons of 
various tribes (Sect. 8. § 1 ) ; but it is hero directed, that he sliallhave a 
tenth part. N o : for the four shares of the Brahma.ni's son, with three for the 
Cshatriya's child, make seven ; and, with two for the Vaisya's offspring, 
make nine; adding that to one for the Sudra’« son, the sum is ten. Thus 
there is no contradiction: for in that instance also, bis participation for a tenth 
part is ordained: and the whole is unexceptionable. Subod'hini.

* Me sf , 9. 154. t  Y ajnya wai.cya, 1. 93.



. or have no issue o f such a tribe ; in either ease, upon
his demise, the son o f the wife or other [adoptive son,] 
or any other kinsman [and heir,] shall give to the 
mdra’s son, no more than a tenth part o f the father’s 
estate. ■

43. Hence it appears, that the son o f a Cshatriya or 
Vaisya wile takes the whole o f the property on failure 
of issue by women of equal class.

S E C T I O N  X II .

lligkts o f a son by a female skive, m the case o f  a
Sudra’s estate.

1. The author next delivers a special rule concern­
ing the partition o f a Sudra’s goods. “  Even a son begot­
ten by a. S/idra on a female slave may take a share by 
‘ the father’s choice. But,> if the father be dead, the 
4 brethren should make him partaker of the moiety o f 
e a share: and one, who has no brothers, may inherit 
£ the whole property, in default of daughter’s sons.’'’ *

2. The son begotten by a Sudra on a female slave, 
obtains a share by the father’ s choice, or at his plea­
sure. But after [ the demise o f +] the father, if  there 
be sons of a wedded wife, let these brothers allow the

ANNOTATIONS.
43. l£ence it, appears.'] It so appears from the text o f Menu above cited 

( §  41). B alam-bhatta.
]. “ In  default o f  daughter's sons.” ]  Some Interpret • this ‘ on failure of 

daughters and in default of thdir sons.’ Ha ia m -bhaxta.

* Y ajkyaayalova; 2. 134.— 135. f  Baj.am-bhatta.

* . 0 •
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son o f the female slave to participate for half a share : 
that is, let them give him half [as much, as is the a- 
mount of one brother’s*] allotment. However, should 
there be no sons of a wedded wife, the son. o f the fe­
male slave takes the whole estate, provided there be no 
daughters o f  a wife, nor sons of daughters. But, if 
there be such, the son o f the female slave participate 
for half a share only.

8. Erom the mention o f a Sudra in this place, [it 
follows, that] the son begotten by a man of a regener­
ate tribe on a female slave, does not obtain a "share 
even by the father’s choice, nor the whole estate after 
his demise. But, if he be docile, he receives a simple 
maintenance.

*Subo<Fhini and BAiAM-isHA’m .

• Cwck. xu. ON INHERITANCE. 9 ^ L
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C H A  P T E K II.

S E C T I O N  1 *

Right o f the widow to inherit the estate o f  one, who 
leaves' no male issue.

1. That sons, principal and secondary, take tlie 
heritage, has been shown. The order o f succession 
among all [tribes and classes*] on failure o f them, is 
next declared.

2. “  The wife, and the daughters also, both pa- 
“  rents, brothers likewise, and their sons, gentiles, cog- 
u nates, a pupil, and a fellow student: on failure of the 
“  first among these, the next in order is indeed heir to 
“ the estate o f one, who departed Tor heaven leaving 
“  no male issue. This rule extends to all [ persons 
“  andf] classes.

a n n o t a t i o n s .

2. “  Brothers likewise.” ] This, is understood by Balam- biiatta as signify­
ing both brothers and sisters.

“  And their sons.’1] Balam-bhaita understood the daughters o f brothers, 
as well as their sons.

* Sitbod'hini. + SubotPhini. ]  Y ajntawALOVA, 2. 136.— 137.

Vi! ;  ** *• '5  f  < Y V  . - r '  <
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3. He, who has no son of any among the twelve 
descriptions abovestated (C. I. It.) is one having ‘ no 
male issue.’ Of a man, thus leaving no male progeny, 
and going to heaven, or departing for another world, 
the heir, or successor, is that person, among such as 
have been here enumerated, (viz. the wife and the rest,) 
who is next in order, on failure o f the first mentioned 
respectively. Such is the construction of the sentence.

4. This rule, or order of succession, in the taking 
of an inheritance^ must be understood as extending to 
all tribes, whether the Murd’havasicta and others in 
the direct series of the classes, or Snta and the rest in 
the inverse order; and as comprehending the several 
classes, the sacerdotal and the rest.

5. In the first place, the wife shares the estate. 
“ W ife” (patnij signifies a woman espoused in lawful 
wedlock; conformably with the etymology o f the term 
as implying a connexion with religious rites.

I——.......... .. H II I I II! ... -. " .. ... ............

ANNOTATIONS.

3. Stick it the construction of the sentence.'] The commentator J?Ai..\>i-jtrr \ 
t t a  disapproves the reading which is here followed.* The difference is , how­
ever, immaterial.

0. Conformrtlly with the etymology.] A rule of grammar is cited in the ** 
text: viz. Pajtini, 4. 1.35. * "  •

The author of the Kubod’hini remarks, that the meaning of the grammatical
rule cited from Paxint is this: Palni ‘ wife’ anomalously derived from Pali 
‘  husband,’ is employed when connexion with religious rites • is indicated: for > 
they are accomplished by her means, and the consequence accrues to. him.
The purport is, that a woman* lawfully wedded, and no other, accomplishes • 
religious ceremonies : and therefore one espoused in lawful marriage is ex­
clusively called a wife ( Patni.) Although younger wives arc not competent 
to assist at sacrifices or .other religious rites, if an oldest wife exist, who is not 
disqualified; still since the rest become competent in their turns, on failure 
of her, or even during her life, i f  she be afflicated with a lasting malady or be 
degraded for misconduct, they possess a capacity for-thd performance of 
religious ceremonies: and here such capacity only is intended. Or eke
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■ y
separated brother : and that, provided she be solicitous 
o f authority for raising up issue to her husband. 
Whence is it inferred, that a widow succeeds to the 
estate, provided she seek permission for raising up is­
sue, but not independently o f this consideration P 
From the text above cited, “  Of him, who leaves no 
son, the father shall take the inheritance;” * and other 
similar passages [as Naked a ’s &c. t J For here a rule of 
adjustment and reason for it must be sought; but 
there is none other. Besides it is confirmed by a pas­
sage o f Gautama : “  Let kinsmen allied by the funeral 
oblation, by family name, and by descent from the 
same patriarch, share the heritage ; or the widow of a 
childless man, i f  she seek to raise up offspring to 
him.” $

9. ‘ The meaning of the text is this : persons, con­
nected by a common oblation, by race, or by descent 
from a patriarch, share the effects of one who leaves no 
issue: or his widow takes the estate, provided she seek 
progeny.’

10. * Menu likewise shows by the following passage, 
that, when a brother dies possessed of separate property, 
the wife’s claim to the effects is in right o f progeny 
and not in any other manner. “  He, who keeps the 
estate o f his brother and maintains the widow, must, if

ANNOTATIONS.

from the interpretation of the text in the next paragraph ( §  9 . ) ;  according to 
the remark of the commentators on the Mitacshara. But the.seholiast of 
Gaijtama takes it in its usual disjunctive sense : and the text is differently 
interpreted by the author of the Mitacshara himself ( § 18.)

* Mknit, 9. 185. Tide §7.
t  Rauam- buaTta .
] G autama , 28. 19.— 20. Vide infra. § 18.

• »

*  ■ ' :4,



"  lie raiso up issue to his brother, deliver the estate to 
the sou.” * So, in the case of undivided property like­
wise, the same author says, “ Should a younger brother 
have begotten a son on the wife of his elder brother, 
the division m ust, then be made equally: thus is the 
law settled.” f

11. ‘ V asisht ’ha  also,, forbidding an appointment to 
raise up issue to the husband, if sought from a covetous 
motive ; (“  A n  appointment shall not be through covet­
ousness j ” $.) thereby intimates, that the widow’s succes­
sion to the estate is in right of such an appointment, 
and not otherwise.’

12. * But, if authority for that purpose have not 
been received, the widow is entitled to a maintenance 
on ly : by the text o f Naiie» a : “  Let them allow a 
maintenance to his women for life.” §

13. ‘ The same (it is pretended) will he subsequent­
ly declared by the contemplative saint: “  And their 
childless wives, conducting thepiselves aright, must be 
supported; but such, as are unchaste, should ho expell-

ANN CITATIONS.

10 “  Must. . . .  deliver the estate to the sore.” ] It is thus shown, that
a separated brother is meant; else, i f  there had been no partition, lie could 
have separate property. In the text subsequently cited, it appears from tho 
direction for making the division equally, that the case of an unseparated 
coheir is intended. Since there could be no partition, if he were already 
separated. Subod’hini.

11. The widow’s succession is in njfht o f such an appointment.] A widow, 
who has accepted authority for raising up issue to her husband, has the right 
of succession to his estate; hut no other widow has so. Viramitrodaya.

13. The same Yd «  pretended) will he declared.] Here the'partiele Cita 
indicates disapprobation ; as in the example ‘ A h ! wilt thou [presume to ]  fight,
For this passage of Y aotyAWM.0VA will be expounded in a different sense- 8 o \

*  Mkhc, 9. 146. f  Mr.vo 9.120. } V asisjit' oa, 17. 18. . V , .
§ Nakepa, 13. 26. Vide supra. § 7. x

!*( |§n#. r. OX INHERITANCE. 10* S L
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ed ; and so, indeed, should those, who are perverse.’ *
14. ‘ Moreover, since the wealth o f a regenerate 

man is designed for religious uses, the succession of wo­
men to such property is unfit; because they are not 
competent to the performance o f religious rites. A c ­
cordingly, it has been declared by some author, 
«« Wealth was produced for the sake o f solemn 
sacrifices : and they, who are incompetent to the cele­
bration of those rites, do not participate in the proper­
ty, but are all entitled to food and raiment.”  “  Riches 
were ordained for sacrifices. Therefore they should be 
allotted to persons who are concerned with religious 
duties *, and not be assigned to women, to fools, and to 
people neglectful o f holy obligations.”

15. That is wrong : * for authority to raise up issue 
to the husband is neither specified in the text, ( “ The 
wife and the daughters also &c.” +) nor is it suggested 
by the premises. Besides, it may he here asked ; is the 
appointment to raise up issue a reason for the widow’s 
succession to the property ? oris the issue, borne by her, 
the cause of her succession ? I f  the appointment alone 
be the reason, it follows, that she has a right to the es­
tate, without having borue a son ; and the right of the 
son subsequently produced j by means of the appoint­
ment + ] does not ensue. But, if the offspring be the

ANNOTATIONS.

the expression 1 by some author’ ( § 14. ) is intended as an indication of disres­
pect. Hence the insertion of the passage so cited, in this argument, does not 
imply an acknowledgment of it as original and genuine. Subod’hinu .

14. Tt has been declared by same author.'] The passage here cited is not
considered as authentic ; and no authority is shown for that, and the following 
tex t: Bai.am-bhatta.

15. And the right of the son subsequently /iroduced does not ensue."] 
Which is inconsistent with the enunciation of his right succession, as one

* Yatwyawalcta, 2. 113. f  § 2. j  Balam-bhaiia,



sole cause [of her claim,*] the wife should not he re­
cited as a successor since, in that case, the son alone 
has a right to the goods.

16. But, it is said, women have a title to property, 
either through the husband, or through the son, and 
not otherwise, lh at is wrong : for it is inconsistent with 
the following text and other similar passages. «  What 
was given before the nuptial fire, what was presented 
iu the bridal procession, what has been given in token 
of affection, what has been received by the woman from 
her brother, her mother, or her father, are denominat­
ed the sixfold property o f a wom an/’t

17. Besides, the widow and the daughters are an­
nounced as successors (§2), on failure of sons o f all des­
criptions. Now by here affirming the right o f a widow 
who has been appointed to raise up issue, the right o f 
her son. to succeed to the estate is virtually affirmed.
Bat that had been already declared; and therefore the 
wife ought not to be mentioned under the head [o f suc­
cession to the estate|J ot one who leaves no male issue.

18.  ̂But, it is alleged, the right o f a widow, who is 
authorized to raise up issue to her husband, is deduced 
from the text o f Gautama : “  Let kinsmen allied by the 
iuneral oblation, by family name, and bv descent from 
the same patriarch, share the heritage; "or the widow 
of a childless man : and she may either fremain chaste

ANNOTATIONS.
of the twelve descriptions of sons, preferably to the widow and other heirs. 
SubocVhini and B u .vm-bhatxa.

16. That is wrong : fo r  it is inconsistent with the following text.'] Admit­
ting the restriction, that women obtain property through their husbands or 
sons only, still that restriction does not hold good universally, since women’s 
right of property is declared in other instances, SubotThini.

17. I  he wife ought not to be mentioned, j She ought not to be here men­
tioned, lest it should be thought a vain repetition. Sub,>d'hint.

* Balam-bhaxta.. + M enu, 9. 1!M. '1 Balam-bhatta.'... ~ ~ r '
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or may] seek offspring.1"”  This too is erroneous: for 
the sense, which is there expressed, is not ‘ I f  she seek 
to obtain offspring, she may take the goods o f one who 
left no issue but ‘ persons allied, by the funeral obla­
tion, by family name, and by descent from the same 
patriarch, share the effects o f one who leaves no issue ; 
or his widow' takes his estate : and she may either seek 
to obtain progeny, or m'ay remain chaste.’ This is an 
instruction to her, in regard to her duty. For the par- 
ticJe(va) ‘ or,’ denoting an alternative^, does not convey 
the sense of ‘ if.’ Besides it is fit, that a chaste woman 
should succeed to the estate, rather than one appointed . 
to raise up issue, reprobated as this practice is in the - 
law as well as in popular opinion. The succession o f a 
chaste widow is expressly declared; “  The widow of
a childless man keeping unsullied her husband’ s 
bdd, and persevering in religious observances, shall 
present his funeral oblation and obtain his entire 
share.” !  And an authority to raise up issue is ex> 
pi osslv condemned by M enu : “  By regenerate men
ntf‘widow must be authorized to conceive by any other;

ANNOTATIONS.

18. She may either seek to oUain progeny.'] The author proposes two 
modes of conduct for a woman whose husband is deceased. One is, that she 
should seek offspring, or endeavour to obtain male issue under an authority 
for that purpose. The term vet (either, or,) in this place does not signify‘if;’ 
but indicates an alternative and that implies an opposite ease; and the opposite 
ease is the second mode of conduct, which, though not expressly stated in the 
text, must, by force of the particle m , in its usual disjunctive acceptation, 
he opposite to tho desire of obtaining progeny by means of an appointment to 
raise up issue : and this is consequently determined to be the duty of chastity.'
The meaning therefore is this: two modes of conduct are here prescribed : 
either she must seek male issue by means of an appointment for that purpose, 
or she must remain chaste. Subod’hini.

* Vide §8. The text is here translated according to the commentator’s in­
terpretation. f Vide § 6,

M
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for they, who authorize her to conceive by another, 
violate the primeval law.’ ’ *

10. But the text o f Vasisht’ha ‘ 'An appointment 
shall not he through covetousness ;” t must be interpret­
ed : ‘ if the husband die either unseparated from his 
coparceners or reunited with them, she has not a right 
to the succession; and therefore an appointment to 
raise up issue must not he accepted for the sake o f 
securing the succession to her offspring.’

20. As for the text o f Nareda, “  Let them allow a 
maintenance to his women for life ;” X Since reunion o f 
parceners had been premised (in a former text, viz.
“  The shares of reunited brethren are considered to be 
exclusively theirs ;” §) it must be meant to assign only 
a maintenance to their childless widovrs. Nor is tau­
tology to be objected to that passage, the intermediate 
text being relative to reunited parceners ( “ Among bro­
thers, if  any one die without issue, &c.” ||) Eor women’s 
separate property is exempted from partition by this

ANNOTATIONS.

10. Therefore an appointm ent. . . .  ninst not he accepted. ]  Considering 
that she has not herself a right to the estate, oho ought not to seek an authority 
for raising up issue, from covetousness, with the view that the? wealth may 
go to her progeny, as it cannot belong to herself. Subod'hini.

20. Nor is tautology to be objected] On the ground, that both passages 
convey the same import. For, in explaining what had been before said, the 
two several passages convoy two distinct meanings ; namely, that the woman’s 
separate property is not to  be divided, and that a maintenance only is to  be 
granted to them. What had been before said, is not all which is afterwards 
declared; that it should be charged with tautology. The text “ Among 
brothers, if  any one die without issue,”  is an explanation of the preceding 
one (“  The shares of reunited brethren are considered to be exclusively 
theirs.” ) The close of it, “  except the wife's separate property,”  is a

* Mend, 9. 64. Vide C. 1. Sect. 10. § 8. t  Vide § 11.
J N akkda, 13. 26. Vide $ 12. § Nareda, 13. 24.
|| Nareda, 13, 25. Seo Jim ita -yahana, Ch, 11. Sect. 1. § . 4 8

N
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explanation of what had been before said ; and a mere 
maintenance for the widow is at the same time ordained.

21. The passage, which has been cited, “  Their child­
less wives, conducting themselves aright, must be sup­
ported;” * will be subsequently shown to intend the 
wife o f an impotent man and so forth.!

22. As for the argument, that the wealth o f a 
regenerate man is designed for religious uses; 
and that a woman’s succession to such property is 
unfit, because she is not competent to the perform­
ance o f religious rites; that is w rong: for, if  every 
tiling, which is wealth, be intended for sacrificial 
purposes, then charitable donations, burnt offerings, and 
similar matters, must remain unaccomplished. Or, if  
it he alleged, that the applicahleness o f wealth to those 
uses is uncontradieted, since sacrifice here signifies reli­
gious duty in general; and charitable donations, burnt 
offerings and the rest are acts o f religious duty; still 
other purposes of opulence and gratification, which are 
to he effected by means o f wealth, must remain unaccom­
plished : and, i f  that be the case, there is an inconsis­
tency in the following passages o f Y a j n ya w a lo ya , 
G a u tam a  and M e n u . “  Neglect not religious duty,

ANNOTATIONS.

d e c la ra tio n  of her property being indivisible ; and the subsequent p a ssag e  

( “  Let them allow a maintenance to his woman for life” ) contains a separate 
in ju n c t io n .  B a i .a m  m i a t t a .

22. Sacrifice here signifies religious duty m general.'] The relinquishment 
of tt thing, with the view to its appertaining to a deity, is a sacrifice (yaga) 
o r  consecration o f  the thing. The same design, terminated by casting th e  

thing into flames, is a burnt offering ( homo)  or holocaust. The conferring 
o f property on another by annulling a. previous right, is a gift ( dam ) or 
donation. Such is the difference between sacrifice, burnt offering and 
donation. Subod’hini.

*  Vide supra. § 13. t Vide Sect. 10 § 13,



wealth or pleasure in their proper season.” * "  To the 
utmost of his power, a man should not let morning', 
noon or evening be fruitless, in respect o f virtue, wealth 
and pleasure.” }  The organs cannot so effectually he 
restrained by avoiding their gratification, as by cons­
tant knowledge [o f the ills incident to sensual plea­
sure.’^ ]

23. Besides, if  wealth he designed for sacrificial uses, 
the argument would be reversed, by which it is shown, 
that the careful preservation of gold [inculcated by a 
passage of the Veda%\ “ Let gold he preserved,”  is in­
tended not for religious ends, hut for human purposes.

24. Moreover, if the word sacrifice import religious 
duty in general, the succession of women to estates is 
most proper, since they are competent to the perform­
ance o f auspicious and conservatory acts [as the making 
of a pool or a garden &c.j[]

25. The text o f Naked a , which declares the depen­
dence o f women, ( “ A  woman has no light to indepen­
dence, ” f )  is not incompatible with their acceptance o f 
property ; even admitting their thraldom.

a n n o t a t i o n s .

“  In their proper season”}  This pari o f tho text was wanting in the quota­
tion of it. as here exhibited : but tho passage, as it is read in its proper place, 
by the Mitaeshara, Afaiubca and the Dipac,alien, contains tho words su;aee 
calc ‘  in their proper season.’

23. The argument would he reversed. ]  Tho reasoning here alluded to 
occurs in the Mimansa: and is the 12fch topic of the 4th section of tb,e 3rd 
chapter. The passage of tho Veda, which, is there examined, and the initial 
words of which aro quoted in the text, enjoins the careful preservation of 
gold, lest it lose its brightness and be tarnished, The question, raised on it, 
is whether the observance of tho precept he essential to the efficacy of sacrifice 
or serve only a human purpose; and the result of the reasoning is that tho

* Y ajnyawaicya, 1. 113. t  Not found in Oaut vata’s institut's.
\ M e n u ,  2 . 0f>. p a r t ia l ly  quoted in  th is  p la ce .
§ Baiam- uhatta. • || Balam-juiatta. % Rakkxu, 13. 31.
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26. How theri are the passages before cited 

( “ Wealth was produced for the sake o f solemn sacri­
fices &c.” *) to be understood ? The answer is, wealth, 
which was obtained [in charityt] for the express pur­
pose o f defraying sacrifices, must be appropriated exclu­
sively to that use even by sons and other successors. 
The text intends that : for the following passage de­
clares it to be an offence [to act otherwise,] without 
any distinction in respect o f sons and successors. “ He, 
who, having received articles for a sacrifice, disposes 
not o f them for that purpose, shall become a kite or a 
crow.” $

27. It is said by Caitayana “ Heirless property 
goes to the king, deducting however a subsistence 
for the females as well as the funeral charges: but 
the goods belonging to a venerable priest, let him 
bestow on venerable priests.”  “ Heirless property,”  or 
wealth which is without an heir to succeed to it, “ goes 
to the king,”  or becomes the property of the sovereign; 
“ deducting however a subsistence for the females as 
well as the funeral c h a r g e s t h a t  is, excluding or set­
ting apart a sufficiency for the food and raiment o f the 
women, and as much as may be requisite for the funer-

ANNOTATIONS.

precept affects that person, and not the sacrifice. The reasoning is considered 
by the author to be incompatible -with the notion, that wealth is intended 
solely for sacrificial uses.

27. “ .Let him "bestow on venerable priests”  . . . .  * let him bestow on a vener­
able priest.''] The commentator, 13a l a m  -b i i a t t a , considers as a vacation in 

■ the reading o f the text, the subsequent interpretation of it, ‘let him bestow 
on a yonerable p r i e s t srotriyayopapadayet in place of srotriyehhyas tad ar- 
payet. He remarks, however, that the singular number is used generally.

* Vide § 14. f  IiALAAt-BItATTA.
X This is a passage of Menu according to JBaxam-bhatta ; and a 

text o f the same import, but expressed in other words, occurs in his 
institutes, 11. 25.



al repasts and other obsequies in honour o f the late 
owner, the residue goes to the king. Such is .the cons­
truction, of the text. An exception is added : “ hut the 
goods belonging to a venerable priest,”  deducting how­
ever a subsistence for the females as well as the charges 
o f obsequies, ‘let him bestow on a venerable priest.’

28. This relates to women kept in concubinage: for 
the term employed is “  females” (yo skid.) The text of 
N a r e :da likewise relates to concubines; since the 
word there used is “ women” (stri.) “ Except the 
wealth of a Brahmcma [property goes to the king on 
failure of heirs.] But a king, who is attentive to the 
obligations o f duty, should give maintenance to the 
women of such persons. The law o f inheritance has 
been thus declared.” *

29. But since the term “ wife”  fpatnij is here em­
ployed, (§2.) the succession of a wedded wife, who is 
chaste, is not inconsistent with those passages.

30. Therefore the right interpretation is th is : when 
a man, who was separated from his coheirs and not re­
united with them, dies leaving no male issue, his widow 
[ i f  chastet ] takes the estates in the first instance. Eor 
partition had been promised; and reunion will be sub­
sequently considered.

31. It must be understood, that the explanation, 
proposed by Sricara and others, restricting [the 
widow’s succession] to the case of a small property, 
is refuted by this [following argument. Jj I f  there be 
legitimate sons, it is provided, whether partition bo made 
in the owner’s life time or after his decease, that

annotations .
28, The text___relates to concubines. O r  to twice-married women and

others not considered as wives espoused in lawful wedlock Balam-Bhatta.

* Naeeda, 13. 51-52.
f  BAfcAM-BHATTA. f  Ibi i.
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the wife shall take a share equal to the sou’s. ss If 
ho make the allotments equal, his wives must be 
rendered partakers of like portions.” * And again : ** O f 
heirs dividing after the death of the father, let the 
mother also take an equal share.”  t Such being the 
case, it is a mere error to say, that the wife takes nothing 
hut a subsistence, from the wealth of her husband, who 
died leaving no male issue.

82. B u t j t i s  argued, that,.under the terms of the 
text above cited, ( "  his wives must be rendered par­
takers of like p o r t i o n s a n d  “  let the mother also take 
an equal share ;” ) a woman takes wealth sufficient only 
for her maintenance. That is wrong: for the words 
“  share”  or “  portion,”  and “  equal”  or “  like,”  might 
consequently be deemed unmeaning.

33. Or suppose, that if the wealth ho great, she 
takes precisely enough for her subsistence; hut if

ANNOTATIONS.

81. It is n mere error to say, that the wife takes nothing hut a subsistenee.]
If- the wife share a portion equal to that o f a son, not an allotment sufficient 
only for her support, both when the husband is living,’  and after his decease, 
though sons exist; more especially should it be affirmed, that she obtains the 
■whole wealth of her husband, who leaves no male issue: and thus, since the 
Widow’s succession to the whole estate is established by reasoning a fortiori, 
tho assertion, that she obtains no more tlian food and raiment, is erroneous. 
Besides, since the wife’s participation with a son, who is entitled to tako a 
share of the estate, or, if there be no other son, the whole of it, has been 
expressly ordained, it is fit that sho should, on failure of male issue, take tho 
wealth of her childless husband being separate from hie coheirs. Subod’hini.

32. For the words “ share1’ and “equal”  might consequently he deemed 
unmeaning.']. These terms are commonly employed to signify ‘ portion’ and 
‘ parity.’ By abandoning their Own signification without sufficient cause,, they 
would appear unmeaning. Suhod'hini.

* C. 1. Sect, 2. § 8.
f  C. 1. Sect. 7. jj 1.
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small, she receives a share equal to that o f a sou.
This again is wrong : lor variableness in the precept 
must be the consequence. Thus, if the estate bo con­
siderable, the texts above cited;, ( “ his wives must be 
rendered partakers o f like p o r t i o n s a n d  “ let the 
mother also take an equal share ;” ) assisted by another 
passage [ “ Let them allow a maintenance to his women 
for l i f e § 12*] suggest an allotment adapted for bare 
support. But, if the estate be inconsiderable, the same 
passages indicate tho assignment o f a shark equal to a 
son’s.

3d. Thus, in the instance of the Chaturmasi/n sacri­
fices, in the disquisition [of the Mimama) on tho pas-

ANNOTATIONS.

33. Variableness in the precept must be the consequencei] I f  the passages 
above cited (§31 .), assisted by another passage ( §12 . ) ,  ordain the widow’s 
receipt of a sufficiency for her support, at tho time of making a partition with 
the sons, whether her husband, who was wealthy, be then alive or dead; but 
ordain her taking of a sharo equal to that of a son, if  her husband possess little 
property's then a single sentence, once uttered, is in one case dependant [on a 
different passage, for its interpretation,] and not. so in another instance. 
Consequently, since it does not retain an uniform import, there is variableness

inthopicee|t 0j,'tjte Chaturmasya sacrifices.] These are four sacri­
fices performed on successive days, according to some authorities ; hut in the 
months of AshcuChn, Cartica, and P'halgma according to others. They are 
severally denominated Vauwedeva, Varma-prnghasa, SacametPha and Sunasi- 
ritja. The oblations consist of roasted cakes (Parodasa)-, and, at the second of 
them, two figures of sheep made o f ground rice. The cakes are prepared in the 
usual manner, consisting of rice, kneaded with hot water, and formed into 
lumps of the shape of a tortoise : these are roasted on a specified number of 
potsherds (capala) placed in a circular hole, which contains one of tho 
throe consecrated fires perpetually maintained by devout lirahmanas.

In the disquisition on the, postage dwayoh pran ayanti.] Part of a

* SwbocVhm and Ba u m -buatta.

.. ■ y y y ' yyy.; y,yt; yy - :;;yy y s
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"Sage dwayoh pran ay anti j* where it is maintained by 
the opponent, that the rules for the preparation o f the 
sacrificial fire at the Soma-yaga extend to these sacrifices; 
in consequence o f which tire injunction not to construct 
a northern altar (uttara-nedi) at the Vaisweda and 
Stmasmya sacrifices, must he understood as a prohibi­
tion of such altar; [which should else be constructed at 
those sacrifices, as at a Soma-yaga,:] but it is answered 
by an advocate for the right opinion, that it is not a pro­
hibition o f that altar as suggested by extending to these 
sacrifices the rules for preparing the sacrificial fire at 
the Soma-yaga, but an exception to the express rule 
“ prepare an itttara-vedi at this sacrifice [viz. at the 
Chuturmasya;” }  it is urged in reply by the opponent, 
that variableness in the precept must follow, since the 
same precept thus authorizes the occasional construction 
o f the altar, with reference to a prohibition o f it, at the 
first and last o f the [four] periods o f sacrifice, and 
commands the construction of it at the two middle 
periods, independently o f any other maxim : but it is 
finally shown as the right doctrine, for the very pur­
pose of obviating the objection o f variableness in the 
precept, that the prohibition of the altar at the first 
and last o f the periods o f sacrifice is a recital o f a cons­
tant rule; and that the injunction, “ prepare the 
uttara-vedi at this sacrifice,”  commads its construction

ANNOTATIONS.

passage of the Veda, which is the subject of a disquisition in the Mmama 
and which gives name to it. This is the ninth (or, according to one mode 
o f  counting, tho seventh) topic in the third section of J Alima's seventh 
chapter. Seo Jihuta-vahana, Ch. 11. Sect. 5.

Since the same precept authorised the occasional construction of the attar.']
Since one precept commands it at a Chaturmasya sacrifice, and another forbids 
it  at two of the periods of that sacrifice; the ‘ injunction, contrasted with the

* Miminsa, 1. 3, fi, ,
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at the two middle periods namely the Vanina-praghasa 
and Saoamed’ha with a due regard to that explanatory 
recital.

35. As for the doctrine, that, from the text of M e n u  
{“  Of him, who leaves no son, the father shall take the 
inheritance, or the brothers/'*) as well as from that of 
Sa n c’ h a  ( “ The wealth of a man, who departs for 
heaven, leaving no male issue, goes to his brothers. I f  
there be none, his father and mother take it : or his 
eldest \vife.” t) the succession of brothers, to the estate 
of one who leaves no male issue, is deduced; and that 
a wife obtains a sufficiency for her support, under the 
text “  Let them allow a maintenance to his women for 
l i f e t h i s  being determined, if a rich man die, leaving 
no male issue, the wife takes as much as is adequate to 
her subsistence, and the brethren take the je st-, but, if 
the estate be barely enough for the support of the 
widow, or less than enough, this text (“ The wife and 
the daughters also ;” §) is propounded, on the contro­
verted question whether the widow or the brothers 
inherit, to show, that the 'first claim prerails. This 
opinion, the reverend teacher does not tolerate : for he 
interprets the text, “  Of him who leaves no son, the

ANNOTATIONS.

prohibition, seems to imply an option in this case: but, not being contrasted 
with any other rule, it becomes a oogeat precept in the Jnstanoe of the two other 
periods: and thus the rulo being cogent in one case and not in the other, is 
variable in its import and efiect.

35. On the controverted question whether the widow or the brothers inherit.'] 
Whether the widow inherits, as provided by Narkda ; or the brothers succeed 
conformably with the texts of Menu and Sanc’ha. Baram-bhatta.

This opinion the reverend teacher does not tolerate,] Meaning VxsWAROTA. 
SubocChini and Baiam -BHAVTA.

* Vide, § 7. t Ibid, t Nareba, Vide § 7.
§. YajsyaWAMIa. Vide §2.
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father shall take the inheritance, or the brothers as 
not relating to the order o f succession, since it declares 
an alternative ; hut as intended merely to show the 
competency for inheriting, and as applicable when the 
preferable claimants, the widow and the rest, fail. The 
text of Sang ’ h a  too relates to a reunited brother.

36. Besides it does not appear either from this pas­
sage [ of Y a jn y a w a l c y a  t ] or from the context, that 
it is relative to an inconsiderable estate. I f  the conclud­
ing sentence, “  On the failure o f the first among these, 
the next in order is heir be restricted to the case of 
a small property, by reference to another passage, in 
two instances ( of the widow and of the daughters, ) 
but relate to wealth generally in the other instances ( of 
the father and the rest,) the consequent defect of 
variableness in the precept (§  33 .) affects this inter­
pretation.

37. “  I f  a woman, becoming a widow in her youth, 
he headstrong, a maintenance must in that case he given 
to her for the support of life.” § This passage o f 
H a b it a  is intended for a denial of the right o f a widow 
suspected of incontinency, to take the. whole estate. 
From this very passage [  of H a b it a , j|] it appears that a 
widow, not suspected of misconduct, has a right to take 
the whole property.

annotations.
The text o f Sane'ha relates to a reunited brother.] It relates,to the ease of a 

brothei-, who, after separation, beaomes associated with his coheirs, from 
affection or any other motive. Subod’hini.

* Mjsnit. Vide § 7.
| Subo/Vhini.
t  Vide § 2.
§ In the Vimda-Chintamani this passage is read without the conditional 

particle : viz. “  A  woman . . . .  is headstrong ; but a maintenance must ever
be given to her . . . .

|| B a L-OI-BHATTA.
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38. With the same view, Sanc ’ h a  has said “  Or his 
eldest wife.”  (§7.) Being eldest by good qualities, and 
not supposed likely to he guilty o f incontineney, she 
takes the whole wealth ; and, like a mother, maintains 
any other headstrong wife [ of her husband. J Thus 
all is unexceptionable.

39. Therefore it is a settled rule, that a wedded 
wife, being chaste, takes the whole estate of a man, who, 
being separated from his coheirs and not subsequently, 
reunited with them, dies leaving no male issue.

* ,

S E C T I O N  II .

Right o f the daughters and daughter’s sons.

1. On failure of her, the daughters inherit. They 
are named in the plural number (Section I. § 2.) to 
suggest the equal or unequal participation o f daughters 
alike or dissimilar by class.

ANNOTATIONS.

1. They an  named in the. plural number.'] Here female issue is signified 
by the original word “ daughter”  (duhitri:) and that is applicable, in­
differently, to such as belong to the same or to different tribes. Plurality 
is denoted by the termination o f the plural number, [as in duhiiaras;) 
which includes, without inconsistency, those who aro dissimilar from the 
parent. Therefore daughters, alike or different by class, aro indicated by 
the original word and its termination. They share equal or unequal portions 
in the order before mentioned: namely four shares, three, two or one.
(C. 1. Sect. 8. § 1 ,) Subod’hini,



2. Thus Catyayana  says, “  Let the widow succeed 
to her husband's wealth, provided she be chaste; and, 
in default of her, let the daughter inherit, if unmar­
ried.” * Also V rihaspati : “  The wife is pronounced 
successor to the wealth of her husband; and, in her 
default, the daughter. A s  a son, so does the daughter 
of a man proceed from his several limbs. How then 
should any other person take her father’s wealth?”

3. I f  there be competition between a married and 
an unmarried daughter, the unmarried one takes the 
succession under the specific provisions of the text 
above cited ( “  in default of her, let the daughter 
inherit, if unmarried.” )

4. I f  the competition be between an unprovided and 
enriched daughter, the unprovided one inherits; but, 
on failure of such, the enriched cmo succeeds : for the 
text of G a u t a m a  is equally applicable to the paternal, 
as to the maternal, estate. “  A  woman’s separate pro­
perty goes to her daughters, unmarried or unpro­
vided. ” f

5. It must not he supposed, that this relates to the 
appointed daughter: for, in treating of male issue, she 
and her son have been pronounced equal to the legiti-

ANNOTATIONS.

4. The text o f Gautama is equally applicable to the paternal. .. .estate.
The meaning is this: since the daughter’ s right is declared with reference to 
a woman’s peculiar property, but it  is not intended by using the word 
“  woman’s”  to restrict it positively to that siugle object, the parity of rea­
soning holds good. Subod’hini.

5. For, in treating o f  male issue, she,and her son havs been pronounced 4'c.]
Since she lias been noticed while treating of male issue, the introduction of 
uer in this place would be improper. Subod’hini.

* Vida supra. Sect 1. § 6.
t GattPama, 28. 22. Vide supra. C. 1, Sect 3, § 11.

ffCSj?; • ;•
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mate son ( “ Equal to him is the son of an appointed 
daughter,” * or the daughter appointed to he a son.t)

6. By the import o f the particle “  also”  (Sect. 1. §2.) 
the daughter’ s son succeeds to the estate on failure o f 
daughters. Thus V ishnu  says, “  I f  a man leave neither 
son, nor son’s son, nor [wife, nor female£] issue, the 
daughter’s sons shall take his wealth. Eor, in regard to 
the obsequies of ancestors, daughter’s sons are consider­
ed as son’s sons. ” § M enu  likewise declares, “ By that 
male child, whom a daughter, whether formally appoint­
ed or not, shall produce from a husband of an equal 
class, the maternal grandfather becomes the grandsire 
of a son’s son ; let that son give the funeral oblation 
and possess the inheritance.

' * » - *■” ' ,■ -  s -' I ■- „ 0 ■' . it Vs;. : -
S E C T I O N  III .

Right o f  the Parents.
* _____

1. On failure of those heirs, the two parents, mean­
ing the mother and the father, are successors to the 
property. „ . |

ANNOTATIONS.

6. The daughter's eon succeeds to the estate on failure o f  daughters.'] Accord­
ing to the commentary of Bai.ah-hhatta, the daughter’s daughter inherits in 
default of daughter’ s sons. He grounds this opinion, for which however there 
is no authority in V wnvankswaba’s text, upon the analogy, which this 
author had admitted in another case, between the succession to a woman’s 
separate property and the inheritance of the paternal estate. (Vide § 4.)

* C. i .  Sect. II. § 1. f  C. 1. Sect. 11. § 3. J Halam-buatta.
§ Not found in Vishnu’s institutes: but cited under his name in the 

Smriti- Cliandrica.
|| Menu, '9, 130. •
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2. Although the order, in which parents succeed 
to the estate, do not clearly appear [from the tenour 
o f the text ; Sect. 1. § 2.] since a conjunctive compound 
is declared to present the meaning o f its several terms 
at once ;* and the omission o f one term and retention 
o f the other constitute an exceptionf to that [complex 
expression; j  yet, as the word ‘mother’ stands first in 
the phrase into which that is resolvable, and is first 
in the regular compound (matapilaruu) ‘mother and 
father’ f  when not reduced [to the simpler form pit avail 
‘ parents’ ] by the omission o f one term and retention 
o f the other; it follows from the order o f the sense 
which is thence deduced, and according to the series 
thus presented in answer to an inquiry concerning the

. ANNOTATIONS.
2. Although the order . . . .  do not dearly appear,'] I t  is declared, that 

the two parents are successors to the property, i f  there bo no daughter nor 
daughter’s son. Since the term (pitarau). ‘ parents’ is formed by omitting 
one and retaining the other member of a complex expression ( mother and 
father ; ) shall they conjointly take the estate, or severally ? and is the order 
of succession optional, or fixed and regulated? The author replies to those 
questions. Subod’hini.

A  conjunctive compound is declared $e, ]  A  compound term is formed,’ 
ns directed by F a n i s  i and his commentators, § when two or more nouns 
occur with the import o f  the conjunction ‘ and,’ in two of its senses (v iz . 
reciprocation and cumulation.]!) This is limited by the emendatory rule 
of Catvat ana to the cose where the sense conveyed by each word is pre­
sented at once: while the same terms, connected in a phrase by the 
conjunction copulative, would present the sense of each successively.

The omission of one tertn.and retention o f the other constitute an exception.]  
When the word piiri ‘ father’ occurs wilh main ‘ mother,’ it may be retained 
and the other term be rejected. This is an exception to the general

* Varikc, 1. on Pa n in i, 2. 2. 29. * f  Panini, 1. 2. 70.
% Vartica, 3. on P a n i n i , 2. 2 .34. § Vide infra. Sect 11. §20 .
|| See Dictionary of A meka, Book 3. Chap. 4. Sect. 28. Terse 2.
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order of succession, that the mother takes the estate 
in the first instance; and, on failure of her, the father.

3. Besides the father is a common parent to other 
. sons, but the mother is not s o ; and, since her- propin­

quity is consequently greatest, it is lit, that she should 
take the estate in the first instance, conformably with 
the text. “  To the nearest sapinda, the inheritance next 
belongs.” *

4. Nor is the claim in virtue of propinquity res­
tricted to (sapmdas) kinsmen allied by funeral oblations:

ANNOTATIONS.

rule of composition. It is optional; ar.d the regular form may be retained 
in its stead. Ex. Pitarau 1 two parents or Matapitarau 1 mother and father.’
Paris r, 1. 2. 70. and 2. 2. 29. —34.

The word mother stand first in the phrase into which that is resolvable.']
The compound term, whether reduced to the simpler expression or retaining 
its complex form, is resolvable into the phrase mat a eha pita cha ‘ b6th the 
mother and the father.’ This, however, is only the customary order of 
terms, not specially enjoined by any rule of syntax.

Is first in the regular compound.] Conformably with one of Catya yana’s 
amendatory rules on Panini’s canon for the collocation of terms in composi­
tion. (2. 2. 34.) Tlmt rule requires the most revered object to have precedence : 
and the example of tbe rule as given in Patanjali’s Mahdbhashya and 
Yam ana’s Casica-vritli, is this very compound term matapitarau ‘ mother 
and father.’ The commentators, Cajyaxa and Hahadatta, assign reasons why 
a mother is considered to be more venerable than a father.

It follows, from the order of tha terms.] The compound terms matapitarau 
' mother and father,’ as well as the abridged and simpler expression pitarau 
‘ parents,’ is resolvable into the same phrase mala cha pita cha ‘ both the 
mother and the father.’ Thus, in every form of expression, ‘ mother ’ stands 
first. Hence the author infers, that the mother’s priority in regard to succes­
sion to wealth is intended by the text (Sect. I. § 2.)

3. The father is a common parent to other Sons.] The matter is, in respect 
of sons, not a common parent to several sets of them; and her propinquity is 
therefore more immediate, compared with the father’s. But his paternity is

Menu, 9. 187.
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but, on thi! contrary, it; appears from this very text,
(§3.) that the rule o f propinquity is effectual, without 
any exception, in the case of (samanoclacas) kindred 
connected by libations of water, as well as other 
relatives, when they appear to have a claim to the 
succession.

5. Therefore, since the mother is the nearest o f 
the two parents, it is1 most fit, that she should take the 
estate. Hut, on failure o f her, the father is successor 
to the property.

ANNOTATIONS.

common, since he may have sons by woman o f equal rank with himself, 
as well as ohildren by wives of the Cshatiiya and. other inferior tribes; and 
his nearness is therefore mediate, in comparison o f the mother's. The mother 
consequently is nearest to her ch ild ; and she succeeds to the estate in the 
first instance, since it is ordained by a passage of Memo, that tbe person, who 
is nearest of kin, shall have the property. SubotPhuii.

5. On failure o f  her, the father is successor to the property. ]  The 
commentator, B a l a m - b h a t t a , is o f opinion, that the father should inherit 
first and afterwards the mother ; upon the analogy of more distant kindred, 
where the paternal line has invariably the preference before the maternal 
kindred; and upon the authority of several express passages of law. N a n d a  

P a n d t t a , author of commentaries on the Mitacshara and o n  the institutes 
of V is h n u , had before maintained the same opinion. But the elder com­
mentator of tire Mitacshara, V i s w b s w a r a -b h a t t a  has in this instance fol­
lowed the text of his author in his own treatise entitled Madana-Purijata, 
and has supported V u n t a n k s w a &a ’ s argument both there and in his com­
m e n ta r y  n a m e d  SuhocChini. Much diversity of opinion does indeed p r e v a il  

o n  this q u e s t io n . S r t c a r a  maintains, that the father and mother inherit 
together: and the great majority of writers of eminence. (as A p a r a r c a  and 
C a m a l a o a k a , and the Authors o f  the Smriti-chandricrt, Madana-ratna, 
Vyawhara-mayuc' hit &c.J gives the father the preference before the mother. 
J i m u t a - v a h a n a , and R a g h u n o n d a n a  have adopted this doctrine. But 
V a c h e s p a t i  j u s k a , on the contrary, concurs with the Mitacshara in placing 
the mother before the father ; being guided by an erroneous reading of the text 
of V isH sc (Sect. 3. § 6.), as ia remarked in the Viramitrodaya, The author
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S E C T I O N  IV.
;

• —— --------——

Right o f the Brothers.

1. On failure o f the father, brethren share the 
estate. Accordingly Menu .says, “  Of him,, who leaves 
no son, the father shall take the inheritance or the 
brothers.” *

2. It has been argued by D ’haeeswara, that, under 
tliefollowing text of M enu, “ Of a son dying childless, 
the mother shall take the estate; and, the mother 
also being dead, the father’s mother shall take the 
heritage;” !  ‘ even while the father is living, if the 
mother be dead, the father’s mother, or in other words 
the paternal grandmother, and not the father himself,

ANNOTATIONS.
* ■ % 

o f the latter work proposes to reconcile these contradictions by a personal dis­
tinction. I f  the mother bo individually more venerable than the father, sha 
inherits; if she be less so, the father takes the inheritance.

1. Brethren. ]  The oommcnUtors, Nano a Panbita and B at.am-ehatta, 
consider this as intending ‘ brothers and sisters,’ in the same manner in which 
“  parents”  have been explained ‘ mother and father,’ (Sect. 8. § 2.) A d ' c o n ­
formably with an express rule of grammar (P.ixrifi, 1. 2. 68.) They observe 
that the brother inherits first: and, in his default, the sister. This opinion is 
controverted by Camalacaba and by the author of the Vyavahara-mayue’ha.

2. It has been argued by D’ u aheswaiu. ]  It, had been shown (Sect. S), that 
the father inherits on foilurc of the mother. But that is stated otherwise by 
different authors. To refute the opinion maintained by one of them, the au­
thor reverts to the subject by a retrospect analogous to the backward look of 
the lion, SubotPhini and Balam-bh vita,

* Menc, 9. 185. Vide Sect. 1. § 7. f  Mesd, 9, 217. Vide Sect! 1.57?" I f
P
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shall take the succession : because wealth, devolving 
upon him, may go to sons dissimilar by class ; but 
what is inherited by the paternal grandmother, goes to 
such only as appertain to the same tribe : and there­
fore the paternal grandmother takes the estate.’

3. The holy teacher (VTswarupa*) does not assent 
to that doctrine: because the heritable right of sons 
even dissimilar by class has been expressly ordained by 
a passage above cited : “ The sons of a Brahmana, in 
the several tribes, have four shares, or two, or one.” t

4s. But the passage of M enu, expressing that “  The 
property of a Brahmana shall never be taken by the 
king,”  t intends the sovereign, not a son [of the late 
owner by a woman of the royal or military tribe, i

5. Among brothers, such, as are of the whole blood, 
take the inheritance in the first instance, under the text

ANNOTATIONS.

Because wealth, devolving on him, mag go to'sons dissimilar.'] The meaning 
is this : if the succession be taken by the father, the property becomes a paternal 

estate, and may devolve on his sons whether belongi ng to the M urddihavaskta 
[or another mixt§] tribe or to his own class. But, if it be taken by the grand­
mother, it becomes a maternal estate and devolves on persons of the same tribe, 
namelv her daughters ; or successively on failure of them, her daughter s sons, 
her own sons, and so forth. Subod1hini and Balam-biiatta.

4. Intends the sovereign, not a son.] It does not prohibit the succession of 
a Brahmana's son by a Cshatritia wife, denominated king as being of his 
mother’s tribe, whioh is the royal or military one. But it relates to an escheat 
to the sovereign. Therefore it is not an exception to the passage cited in the pre­
ceding paragraph: and Yiswakuta’s reasoning holds good, that ‘D’Hakeawaka's 
objection would he valid, if there were.anv harm in the ultimate succession of 
sons dissimilar by class. But that is not the case. On the contrary, they are 
expressly pronounced by the text here cited, to bo partakers of inheritance. 
Subod’hint’.

* The name is supplied by the Subod'hini.
i  Y ajn’ yawalcta, 2. 126. Vide supra. C. 1, Sect. 8.§ 1.
j  Menu, 9.189. Vide infra. Sect. 7.§ 5, § Balam- bhatia.



before cited : “  To the nearest sapinda, the inheritance 
next belongs.” * Since those of the half blood are 
remote through the difference of the mothers.

6. I f  there b e . no uterine ( or whole ) brothers, 
those by different mothers inherit the estate.

7. On failure o f brothers also, their sons share the 
heritage in the order of the respective fathers.

8. In case o f competition between brothers and 
nephews, the nephews have no title to the succession : 
for their right o f inheritance is declared to be on failure 
o f brothers ( “ both parents, brothers likewise, and 
their sons.” Sect. 1. § 2.f)

9. However, when a brother has died leaving no 
male issue (her other nearer heir4) and the estate 
has consequently devolved on his brothers indifferently, 
if  any one o f them die before a partition of their 
brother’s estate takes place, his sons do in that case 
acquire a title through' their father : and it is fit, there-

ANNOTATIONS.

6. I f  there be no uterine (or whole) brothers, those by different mothers 
inherit. ]  The author of the Vyarahara-mayuc’h /censures the preference here 
given to the brothers of the half blood before the nephews, being sons of bro­
thers of the whole blood.

7. Their sons share the heritage.'] Including, say Nanda Panihta and 
Halam-biutta, the daughters as well as the sons of brothers, and the sons and 
daughters of sisters. This consequently will comprehend all nephews and 
nieces.

In  the order o f  the respective fa th ers.] In their order as brothevs of the 
whole blood, and of the half blood. Balam-bhatta.

By analogy to the case of grandsons by different fathers ( Chap. 1. Sect.
8. ) , the distribution of shares shall be made, tbr ugh allotments to their 
respective fa hars, and not in their own right, whether there be one, two, 
or many sons of each brother. Subod'hini,

* Mjehu, 9. 187. Vide Sect. 3. § 3, ^
t  Subod’hini and Balam-bhatta. } Balam-bhatta.

IV. ON INHERITANCE. ujsS L
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lore, that a share should be allotted to them, in their 
fathers’ s right, at a subsequent distribution o f the pro­
perty between them and the surviving brothers.

S E C T I O N  y .

Succession o f  kindred o f the same family name : termed 
Gotraja, or gentiles.%

1. I f  there be not even brother’s sons, gentiles share 
the estate; Gentiles are the paternal grandmother and 
relations connected by funeral oblations o f food and 
libations o f water.

2. In the first place the paternal grandmother 
takes the inheritance. The paternal grandmother’s 
succession immediately after the mother, was seemingly 
suggested by the text before cited, “  And, the mother 
also being "dead, the father’s mother shall take the 
heritage no place, however, is found for her in the 
compact series of heirs from the father to the nephew : 
and that text (“  the father’s mother shall take the heri­
tage” ) is intended only to indicate her general cornpe-

■SSSSHJSS^'JLUillUtLii—1 Li-J 'S.*' ' 1,1 J"j! 'f

ANNOTATIONS.

That is wrong: for the brethren had not a voided interest in their brother’* 
wealth before their decease; property was only vested in the nephews by the 
owner’s demise. Bai.am-biiatta,

1. Gentiles. ]  Gotraja or persons belonging to the samo general family
(Gotra ) distinguished by a common name; these answer nearly to the 
Gentiles of the Roman law.

* Scot. 1. § 7.
" ' ■ ■ • • a  ;
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tency for inheritance. She must, therefore, o f course 
succeed immediately after the nephew ; and thus there 
is no contradiction.

3. On failure of the paternal grandmother, the (go- 
traja) kinsmen sprung from the same family with the 
deceased and (sapinda) connected by funeral oblations 
namely the paternal grandfather and the rest, inherit 
the estate. Eor kinsmen sprung from a .different 
family, hut connected by funeral oblations, are indicat­
ed by the term cognate (1iundhu Sect. 6.)

4. Here, on failure o f the father’s descendants, the 
heirs are successively the paternal grandmother, the 
paternal grandfather, the uncles and their sons.

5. On failure of the paternal grandfather’s line, the 
paternal great grandmother, the great grandfather, his 
sons and their issue, inherit. In this manner must be 
understood the succession of kindred belonging to the 
same general family and connected by funeral oblation.

ANNOTATIONS.

2. 8he must, therefore, of course succeed.'] Some copies of the Mituceham 
read, this passage differently. The variation is noticed in the commentary 
of BALAM-BnATTA, viz. ‘ She succeeds, after the preceding claimants, 
i f  they he dead,’ uparilana-mritanantaram instead o f uteanhe tut suinnantar- 
um. The commentary remarks, that the ‘ preceding ( uparitana)  claimants’ 
are the father and the rest down to the brother's son.

3. On failure o f the paternal grandmother. . .  .the paternal grandfather.] 
B acam-bhatta insists, that the grandfather inherits before the grandmother, 
as the father before the mother. See Section 3.

5. In this manner must be understood the succession o f kindred.] The Subod'- 
hini, commenting on the first words of the following section, carries the enu­
meration a little further: viz. ‘  the paternal great grandfather’s mother, great 
grandfather’s father, great grandfather’s brothers and their sons. The pa­
ternal great grandfather's grandmother, great grandfather’s grandfather, 
great grandfather’s uncles and their sons. The same analogy holds in the suc­
cession of kindred connected hy a common libation o f  water.’
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6. If there be none such, the succession devolves on 
kindred connected by libations o f water : and they 
must be understood to reach to seven degrees beyond 
the kindred connected by funeral oblations o f  food : or 
else, as far as the limits of knowledge as to birth and 
name extend. Accordingly Vrihat-M enu says “  The 
relation ot the sapindas, or kindred connected by the 
iuneral oblation, ceases with the seventh person: and 
tli,it o f mmanodacas, or those connectd by a common 
libation o f water, extend to the fourteenth degree ; or as

, ANNOTATIONS.
! h e  s ch o lia s t  o f  vT s h n u , ' w h o  is  a lso  on e  o f  th e  co m m e n ta to rs  o f  th e  Mitac- 

shorn, states  o th e rw is e  th e  su cce ss io n  o f  th e  n e a r  a n d  d ista n t k in d re d , in  e x ­

p o u n d in g  th e  p a ssag e  o f  V is h n u  “ i f  n o  b ro th er ’ s  s o n  e x is t, im passes to  k in sm e n  

(bandhu; )  in  th e ir  d e fa u lt , i t  d e v o lv e s  on  re la tio n s  (s a c u l y a w h e re  Bala 
b h a t t a , on  th e  a u th o r ity  o f  a  re a d in g  fo u n d  in 't h o  Madana-ratna, p rop oses  to  

tra n spose  th e  term s hand’hu, and  saculya; fe r  th e  p u rp ose  o f  r e c o n c i l in g  V i s h n u  

w ith  T a ,t n t a w a t ,c t  a , b y  in te rp re t in g  saculya in  th e  sense o f  gotraja o r  k in sm e n  

s p ru n g  fro m  th e  sa m e  fa m ily . N antda P a n d i t a , p re s e rv in g  th e  co m m o n  re a d -  

m g , s a y s * k in s m e n  {bandhu) a re  sapindas: a n d  th e s e  m ay  b e lo n g  t o  th e  sam e 

ge n e ra l fa m ily  o r  n o t . F irst th o se  o f  th e  sam o g e n e ra l fa m ily  (sogotra)  are he irs .

They arc three, the father, paternal grandfather, and great grandfather ; as also 
three descendants of each. The order is this : In the father’s line, on failure of 
the brother’s son, the brother’s son’s son is heir. la default of him, the paternal 
grandfather, his son and grandson. Failing these, the paternal great grand­
father, his son and grandson. In this manner tho succession passes-to the fourth ■ 
degree inclusive ; and not to tho fifth: for the text expresses. “ The fifth has 
no concern with the funeral oblations”! The daughters of the father and other 
ancestors must be admitted, like the daughters of the man himself, and for 
t. .e same reason. < On failure of the father’s kindred connected by funeral obla­
tions, the mother’s kindred aro heirs: namely the maternal grandfather, the 
maternal uncle and his son ; and so forth. In default of these, the successors 
are the mother’s sister, her son and the rest.’

* Vishnu, 17. 10.—li, 
t  M e n u , 9 . 186.
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some affirm, it reaches as far as the memory of birth 
and name extends. This is signified by gntra or the 
relation o f family name.” *

ANNOTATIONS.

The commentator takes occasion to censure an interpretation, which corres­
ponds with that of the Mitaeskara as delivered in the following section 
(S . 6, § 1. ) ; and according to which the cognate kindred of the man 
himself, o f his father and of his mother are the sons of his father’s sister 
and so forth : because it would follow, that the father’ s sisters son
and the rest would inherit, although the man’s own sister and sister’ s sons 
were living. Ealam-bhatxa, however, rdpels this objection by the remark, 
that the sister and sister’s sons have been already noticed as next in succession 
to the brother and brother’ s sons: which is indeed Nanba Paxdita ’ s own 
doctrine.

He adds, * after the heirs abovementioued, the saculya or distant kinsman is 
entitled to the succession: meaning a relation in the fifth or other remoter 
degree.’

This whole order of succession, it may be observed, differs materially from 
that which is taught in the text of the Mitaeskara. On the other hand, the 
author of the Viramitradaya has exactly followed the Mitaeskara ; and so has 
C a m a i .a c a u a  ; a n d  it is also co n firm e d  by M a d ’ h a v a  A c h a k x a ,  in the Vyava- 
hara Mad'hava, as well as by the SmriU-chandrica.

But the author of the Vyavahara-mijucha contends for a different series 
of heirs after the brother’s son ‘ 1st the paternal grandmother ; 2d the sister ;
3d the paternal grandfather and the brother of the half blood, as equally 
near of k in ; 4th the paternal great grandfather, the paternal uncle and 
the son of a hibther of the half blood, sharing together as in the same degree 
of affinity.’ He has not pursued the enumeration further; and the principle 
suted by him, nearness of kin, does not oleariy indicate the rule of oon- 

’ tinuation of this series.

* The first part of this passage occurs in Menu ’s institutes. 5. 60. The
remainder of the text differs.
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S E C T I O N  V I.

V'.:'., ; ‘ v. V. 7 • /
On the succession erf cognate kindred, Bandhu.

1. On failure o f gentiles, the cognates are heirs. 
Cognates are of three kinds; related to the person 
himself, to his father, or to his m other: as is de­
clared by the following text. “  The sons o f his own 
father’s sister, the sons of his own mother’s sister, 
and the sons of his own maternal nnele, must he con­
sidered as his own cognate kindred. The sons of his 
father’s paternal aunt, the sons o f his father’s maternal 
aunt, and the sons o f his father’s maternal uncle, must 
he deemed his father’s cognate kindred. The sons of 
his mother’s paternal aunt, the sons o f his mother’s 
maternal aunt, and the sons o f his mother’s maternal 
uncle, must be reckoned mother’s cognate. ” *

ANNOTATIONS.

1. The cognates are heirs. ]  JBand'hu, cognate or distant kin, corres­
ponding nearly to the Cognuti o f the Roman law.

Cognates are of three hinds. ]  Bai,am-b {tatta notices a variation in 
the reading, bandhamh for hand’haeah. It produces no essential difference
in the interpretation.

Related to the person himself, or to his mother. ]  Aparakca, as remarked 
by Camalacaba, disallows the two last classes o f cognate kindred, as having 
no concern with inheritance ; and restricts the term hand’hu, in the text, to 
the kindred o f the owner himself. The author of the Vyaraharct-mnyucha 
confutes that restriction.

* j$ le tSxt  is 8eeminSly ascribed by the commentator Bah m -bhatta to 
,n “ atAtapa. But it is quoted in the 1 ~yavahara-3lad’hava as a text 

of BaPBHAYANA, V



2. Here, by reason o f near affinity, the cognate 
kindred of the deceased himself, are his successors in 
the first instance : on failure of them, his father’s cog­
nate kindred : or, if there be none, his mother’s cognate 
kindred. This must be understood to be the order of 
succession here intended.

S E C T I O N  V II.

On the succession o f  strangers upon failure o f  the
kindred.

1. I f  there be no relations of the deceased, the pre­
ceptor, or, on failure of him, the pupil, inherits, by the 
text of A pastamba. “ I f  there be no male issue, the 
nearest kinsman inherits : or, in default of kindred, the 
preceptor ; or failing him, the disciple.”

2.. I f  there be no pupil, the fellow student is the 
successor. He, who received his investiture, or instruc­
tion in reading or in the know] dge of the sense of 
scripture, from the same preceptor, is a fellow student.

8. I f  there be no fellow students, some learned and 
venerable priest should take the property of a Brah­
mana, under the text o f G autama : “  Venerable-priests 
should share the wealth o f a Brahmana, who leaves no 
issue.’ ’ *

4. For want of such successors, any Brahmana 
may be the heir. So M e n u  declares : “  On failure o f all

ANNOTATIONS.
2. Thh must he understood to be the order o f succession.} See a note at the 

close of the last section,

* G i.fra.m.4 , 28. 39.

Q.

, f l ' |  ! (nT
\-\ pBciax VII. ON INHERITANCE. 12® o J L



those, the lawful heirs are such Brahman as, as have 
read the three Vedas, as are pure in body and mind, as 
have subdued their passions. Thus virtue is not lost.” *

5. Never shall a king take the wealth o f a priest: 
for the text o f M enu forbids i t : “  The property o f a 
Brahmana shall never he taken by the k in g : this is a 
fixed law.” t It is also declared by N areda : “  I f  there 
he no heir of a Brahma net’s wealth, on his demise, it must 
he given to a Brahmana. Otherwise the king is taint­
ed with sin.” J

6. But the king, and not a priest, may take the 
estate of a Cshalriya or other person o f an inferior 
tribe, on failure o f heirs down to the fellow student. So 
M enu ordains; “  But the wealth o f the other classes, 
on failure of all [heirs,] the king may take.”  |[

S E C T I O N  V III .

On succession to the property o f  a hermit or o f  an ascetic.

1. It has been declared, that sons and grandsons 
[or great grandsons§] take the heritage; or, on 
failure o f them, the widow or other successors. 
The author now propounds an exception to both those 
laws : “  The heirs o f a hermit, o f an ascetic, and of 
a professed student, are, in their order, the preceptor, 
the virtuous pupil, and the spiritual brother and asso­
ciate in holiness.” ^

ANNOTATIONS.
1. “ A virtuous The condition, that he be virtuous is intended

generally. Hence the preceptor and the fellow hermit are successors in

* Menu, 0. 188. f  Menu, S). 189. ( Not found in the institutes of Nare da
|| Menu, 9. 189. § Balah-bha.u a , H Yajn y a  wake a. 2. 138.

( o t
THE MITACSHAllA chap.
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2. The lieira to the property of a hermit, o f an asce­
tic, and of a student in theology, are in order, (that 
is, in the inverse order, ) the preceptor, a virtuous 
pupil, and a spiritual brother belonging to the same 
hermitage.

8. The student (brahmechari) must be a professed or 
perpetual on e : for the mother and the rest of the na­
tural heirs take the property of a temporary student; 
and the preceptor is declared to be heir to a professed y 
student as an exception, [to the claim of the mother and 
the rest.*J

4. A  virtuous pupil takes the property o f a yah or 
ascetic. The virtuous pupil, again, is one who is 
assiduous in the study o f theology, in retaining the holy 
science, and in practising its ordinances. Eor a person, 
whose conduct is bad, is unworthy of the inheritance, 
were he even the preceptor or [standing in] any other 
[venerable relation.]

5. A  spiritual brother and associate in holiness takes 
the goods of a hermit (van aprosl’ h a .) A  spiritual brother , 
is one who is engaged as a brotherly companion | having 
consented to become so.f] An associate in holiness is 
one appertaining to the same hermitage. Being a spiri- .

ANNOTATIONS.
their respective eases, provided their conduct ho m^xceptionnblo. With 
a view to this, Yajnvawalcva has placed the words “  virtuous pupil" is 
the middle of the text, to indicate the connexion of the epithet with 
the preceding and following terms. Subod'hini &c.

4. A  yati or useetk-:} The term • ascetic’ is in this translation used for the 
yati or muayasi ; and ‘ hermit ’ ‘ or anchoret ’ for the ranaprasf'ho. la former 
translations, as in the version of Menu by Sir W illiam. Joses, the two last 
terms were applied severally to the two orders of devotion.

* Subod’him.
t  Subod’hint.

v J I skct. VIII. ON INHERITANCE. 131 i S L



tual companion, and belonging to the same hermitage, 
he is a spiritual brother associate in holiness.

6. But, on failure of these (namely the preceptor and 
the rest,) any one associated in holiness takes the goods ; 
even though sons and other natural heirs exist,

7. Are not those, who have entered into a religious 
profession, unconcerned with hereditable property ? 
since Y asisht’ha declares, “  They, who have entered 
into another order,are debarred from shares.” *H ow  then 
can there be a partition of their property ? Nor has a 
professed student a right to his own acquired wealth : 
for the acceptance of presents, and other means o f aoqui-

'} si cion, [as officiating at sacrifices and so forth,!] are 
forbidden to him. And, since Gautama ordains, that 
“  A  mendicant shall have no h o a r d T h e  mendicant, 
also ean have no effects by himself acquired.

8. The answer is, a hermit may have property : for 
the text [o f Y a j n y a w a l c y a ]  expresses “ The hermit 
may make a hoard of things sufficient for a day, a 
month, six months, or a year ; and, in the month o f 
Astoinct, he should abandon | the residue of] what has 
been collected.”  || The ascetic too has clothes, hooks 
and other requisite articles: for a passage [of the 
Veda§] directs, that “  he should wear clothes to cover 
his privy parts;”  and a text [of law<f] prescribes, that 
“  he should take the requisites for his austerities and 
his sandals.”  The professed student likewise has clothes 
to cover his body; and he possesses also other effects.

9. It was therefore proper to explain the partition 
or inheritance o f such property.

* Vasisht’ha, 17. 43. Vide infra Sect, 10. § 3. t Bal.ui-bhatta.
t  Ga tou ia . 3 6. l| Y ajs' yawalcya, 3. 47. See Menu, 6. - 13,
§ Balam-bhatta. If Balam-biiatta.

« l  1 Q j
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S E C T I O N  IX .

On the re-union o f  kinsmen after partition.

1. The author next propounds an exception to the 
maxim, that the wife and certain other heirs succeed to 
the estate of one who dies leaving no male issue. “  A  
re-united [brotherJ shall keep the share of his re-united 
[co-heir,] who is deceased ; or shall deliver it to [a son 
subsequently] born.” *

2. Effects, which had been divided and which are 
again mixed together, are termed re-united. He, to 
whom such appertain, is a reunited parcener.

3. That cannot take place with any person indiff­
erently ; but only with a father, a brother, or a pater­
nal uncle : as Y rihaspati declares. “  He, who, being 
once separated, dwells again through affection with his 
father, brother, or paternal uncle, is termed re-united.’ ’

4. The share or allotment of such a re-united parcen­
er deceased, must be delivered by the surviving re-united 
parcener, to a son subsequently bom, in the case 
where the widow’s pregnancy was unknown at the 
time of the distribution. Or, on failure of male issue, 
he, and not the widow, nor any other heirs, shall take 
the inheritance.

ANNOTATIONS.

4. Or, on failure o f male issue, he, and not the widow $-e. shall take the 
inheritance.} The singular number is here indeterminate. Therefore, if 
there be two or mare re-united parceners, they shall divide the estate. A 
maintenance must be allowed to the widow. IUlam-bhatta.

' Yajutawaicya, 2. 139.



5. The author states an exception to the rule, that
a re-united brother shall keep the shai’e o f his re-united 
co-heir: “  But an uterine [or whole] brother shall thus
retain or deliver the allotment o f his uterine relation.*

6. The words “  re-unitedb rother”  and “  re-united
co-heir”  are understood. Hence the construction, as in 
the preceding part of the text, is this : The allotment
o f a re-united brother of the whole blood, who is deceas­
ed, shall be delivered, by the surviving re-united bro­
ther o f the whole blood, to a son born subsequently.
But, on failure of such issue, he shall retain it. Thus, 
if  there be brothers o f the whole blood and half blood, 
an uterine [or whole] brother, being re-united parcener, 
not a half brother who is so, takes the estate o f the 
re-united uterine brother. This is an exception to what 
had been before said (§ I.)

7. Next, in answer to the inquiry, who shall take 
the succession when a re-united parcener dies leaving 
no male issue, and there exists a whole brother not 
re-united, as well as a half brother who was associated 
with the deceased ? the author delivers a reason why 
both shall take and divide the estate. “  A  half brother 
being again associated, may take the succession, not 
a half brother though not re-united : but one, united 
[by blood, though not by coparcenerv,] may obtain 
the property ; and not [exclusively] the son o f a differ­
ent mother.” !

ANNOTATIONS.

6. A son born subsequently.'] The widow’s pregnancy not having been 
apparent at the time of the partition.

7. “  A half brother, being again associated 1 The text admits of 
different interpretations besides variations in the reading. See Jie u ta -  
vah a sa , C. IT. Sect. 5. § 18.— 14.

* Y.unyawalcya, 2. 139.
t  Y ajnyawalcya, 2. 140.
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o. A  half brother, (meaning one born of a rival 
>’ife,) being a reunited parcener, takes the estate; but 

a half brother, who was not re-united, does not obtain 
the goods. Thus, by the direct provisions o f the text,
and by the exception, reunion is shown to be a reason 
for a half brother’s succession.

.9. The term “  not re-united” is connected also with 
what follows : and hence, even one who was not again 
associated, may take the effects of a deceased reunited 
parcener. Who is*he? The a uthor replies : “  one united 
that is, one united by the indentity of the womb jin 
which lie was conceived;] in other words, an uterine 
or whole brother. It is thus declared, that relation by 
the whole blood is a reason for the succession o f the 
brother, though not re-united in eoparcenery.

10. The term “ united”  likewise is connected with 
what follows : apd here it signifies re-united [§.s a co­
parcener.] The words “ not the son of a different mother”  
must be interpreted by supplying the affirmative parti­
cle (eva) understood. Though he be a reunited parcen­
er, yet, being issue of a different mother, he shall not 
exclusively take the estate o f his associated coheir.

11. Thus by the occurrence of the word “  though”
(apt) in one sentence (“  though not re-united”  &c. § 7.)

—    ■ ■»"    1 1 ■■j«ii”g!ga^^c-r~- '"■?
........ a n n o t a t i o n s .

9. The term “ not re-united”  is connected also witk what follows.]' It is 
connected with both phrases, like a crow looking two ways at once. Hence 
it constitutes, with what follows, another sentence. SubotThini.

One united hy the indentity of the •comb.] In like manner, a father, 
though not re-united with the family, shall take a share of the property' of 
his son; and ? son, though not re-united, shall receive a share of the estate 
of his father, from a re-united .parcener. This, according to the author of 
the Subod'him, is implied : the Veda describing the wife as becoming a mother 
to her husband, who is identified with his offspring. But Baiam -b h u  r* 
does not allow the inference.

P. IX. ON INHERITANCE. 13l* S L



and by the denial implied in the restrictive affirmation
(em “  exclusively,” ) understood in the other, ( “  one 
united may take the property, and not exclusively the 
son o f a different mother;” ) it is shown, that a whole 
brother not re-united, and a half brother being re-united, 
shall take and share the estate : for the reasons of both 
rights may subsist at the same instant.

12. This is made clear by M enu, who, after premis­
ing partition among re-united parceners (“  I f  brethren, 
once divided and living again together as parceners, 
make a second partition ;” *) declares “  should the 
eldest or youngest of several brothers be deprived o f his 
allotment at the distribution, or should any one o f 
them die, his share shall not he lo s t ; but his uterine 
brothers and sisters, and such brothers as were re-united 
after a separation, shall assemble together and divide 
his share equally.” t

13. Among re-united brothers, if the eldest, the 
youngest or the middlemost, at the delivery o f shares, 
(for the indeclinable termination o f the word denotes 
any case:) that is, at the time o f making a partition, 
lose, or forfeit his share by his entrance into another 
order [that o f a hermit or ascetic, t ] or by the guilt of 
sacrilege, or by any other disqualification; or if he he 
dead; his allotment does not lapse, but shall he set 
apart. The meaning is, that the re-united parceners 
shall not exclusively take it. The author states the 
appropriation o f  the share so reserved: “ His uterine 
brothers and sisters &c.”  (§ 12.) Brothers o f the whole

ANNOTATIONS.

11. The reason* o f both rights may subsist at the same instant.] The 
reunion of the half brother in family partnership, and the whole brother's 
relation by b lo o d . B * l a m - b h a t t a .

* Menu, 9. 210'. f  Menu, 8. 211.—212.
t  R a i .a m - b h a t t a .
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Wood, or by the same mother, though not re-united, 
share that allotment so set apart. Even though they 
had gone to a different country, still, returning thence 
and assembling together, they share i t ; and that 
“  e q u a l l y n o t  by a distribution of greater and less 
shares. Brothers o f the half blood, who were re-united 
after separation, and sisters by the same mother, like­
wise participate. They inherit the estate and divide it 
in equal shares.

S E C T I O N  X .

On exclusion from inheritance.

1. The author states an exception to what has been 
said by him respecting the succession of the son, the 
widow and other heirs, as well as the re-united parcener.
“  A n impotent person, an outcast, and his issue, one 
lame, a madman, an idiot, a blind man, and a person 
afflicted with an incurable disease, as well as others 
[similarly disqualified,] must be maintained ; excluding 
them, however, from participation.” *

ANNOTATIONS.

13. The;/inherit the estate and divide it in equal shares.]  Tlus supposes 
the brothers of the half blood to belong to the same tribe. But, if they are of 
different tribes, the shares are four, three, two or one, in the order of the 
classes; since there is no reason for restricting that rule of distribution. 
BaLAM-BHATT.1.

1. “ An impotent person, an outcast and his «•*««.” ]  The initial 
words are transposed by .Timcta- w h a n a , O. 6. § 10.

* YvJKYAW.iT.CYA, ‘J. 141.

It f
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2. “ A n  impotent person,” one of the third gender 
(or neuter sex.) “  An o u t c a s t o n e  guilty of sacri­
lege or other heinous crime. “ His issue;” the offspring 
of an outcast. “  L a m e d e p r i v e d  of the use of his 
feet. “ A  madman;” affected by any of the various 
sorts of insanity proceeding from air, bile, or phlegm, 
from delirium, or from planetary influence. “  Am 
i d i o t a  person deprived of the internal faculty: 
meaning one incapable of discriminating right tiom 
wrong. “ B l i n d d e s t i t u t e  of the visual organ. .
“  Alllicted with an incurable disease ;”  affected by an ir­
remediable distemper, such as marasmus or the like.

3. Under the term “  others” are comprehended one 
who has entered into an order of devotion, an enemy to 
his father, a sinner in an inferior degree, and a person 
deaf, dumb, or wanting any organ. Thus A asisht’ha  
says, “ They, who have entered into another order are 
debarred from shares,” * N aked a also declares, “ A n  
enemy to his father, an outcast, an impotent person, 
and one who is addicted to vice, take no shares of tins 
inheritance even though they he legitimate : much less, if 
they be sons of the wife by an appointed kinsman, t  
M e n u  likewise ordains, “  Impotent persons and outcasts 
are excluded from a share oi the heritage ; and so are 
persons born blind and deaf, as well as mad men, idiots,

a n n o t a t i o n ?.

“  An impotent jpereon.” ]  "Whether naturally so, or by castration.
BaT.AM-MTATTA.

" The offspring o f an outcast A Of one who has not performed the requisite
penance and expiation. Bala.m- bh.vtta.

3. ‘ They, who have entered into another order.J Into one of devotion.
The orders of devotion aro, 1st, that of the professed or perpetual student ,
2d, that o f  the hermit; 3d, the last order or that of th e  aseetio. B a l  a si - 

bhatta. _  __  __ __"

'  YaetshiT ia , 17, 43. t  Naredv, 13. 21.
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the dumb, and those who have lost a sense [or a 
limb.” *]

4  Those who have lost a sense or a limb.] Any per­
son, who is deprived o f an organ [o f sense or action] by 
disease or other cause, is said to have lost that sense or ‘ 
limb.

5. These persons (the impotent man and the rest) are 
excluded from participation. They do not share the 
estate. They must be supported by an allowance of 
food and raiment only : and the penalty o f degradation 
is incurred, if they be not maintained. E o r  M e n u  says 
“  But it is lit, that a wise man should give all of them 
food and raiment without stint to the best of his power: 
for be who gives it not, shall be deemed an outcast.” !
C(, Without stint” signifies ‘ for life.’

6. They are debarred of their shares, if  their dis­
qualification arose before the division of the property.
But, one, already separated from his coheirs, is not de­
prived o f his allotment.

7. I f  the defect be removed by medicaments or 
other means [as penance and atonement J] at a period 
subsequent to partition, the right o f participation takes 
effect, by analogy [to the case o f a son born after 
separation.] “  When the sons have been separated, one,

ANNOTATIONS.

5. “  A wise man should give all o f them fond and raiment’ ’"] Other 
authorities (as D rvvla and B a o t ’ h a y a n a ) except the outcast and his 
offspring. That exception not being here made, it is to bo inferred, that one, 
who a offence may be expiated and who is disposed to perform the enjoined 
penance, should be maintained; not one whose crime is inexpiable. 15a lam 
b h a t t a .

6. I f  their disqmlifkation arose before the division o f the property.] The 
d isq u a lifica t io n  o f  the o u tca st  a n d  th e  rest, w h o  a re  n o t  e x c lu d e d  fo r  n a tu ra l 

d e fe c ts , B a l a m - u h a t t a .

* Menu, 9. 201. t  Mehv, 9. 202. J. Balam-b h a iia .
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who is afterwards born o f a w oman equal in class, shares 
the distribution.” *

8. The masculine gender is not here used restric- 
tivelv in speaking o f an outcast and the rest. It must

■ be therefore understood, that the wife, the daughter, 
the mother, or any other female, being disqualified 
for any o f the defects which hare been speified, is 
likewise excluded from participation.

9. The disinherison of the persons above described 
seeming to imply disinherison of their sons, the author 
adds : “  Hut their sons, whether legitimate, or the off­
spring of the wife by a kinsman, are entitled to allot­
ments, if free from similar defects.” $

10. The sons o f these persons, whether they he le­
gitimate offspring or issue of the wife, are entitled to 
allotments, or are rightful partakers of shares; pro­
vided they be faultless or free from defects which should 
bar their participation, such as impotency and the like.

11. Of these [two descriptions of offspring t j the 
impotent man may have that termed issue of the wife ; 
the rest may have legitimate progeny likewise, The 
specific mention o f “ legitimate” issue and “ offspring 
o f the wife” is intended to forbid the adoption of other 
sons.

12. The author delivers a special rale concerning 
the daughters o f disqualified persons : “Their daugh­
ters must be maintained likewise, until they are pro­
vided with husbands.”§

13. Their daughters, or thp female children of such 
persons, must be supported, until they he disposed o f 
in marriage. Under the suggestion o f the words “ like­
wise,” the expenses of their nuptials must be also
defrayed.

IT. The author adds a distinct maxim respecting 
the waves of disqualified persons: “ Their childless

* I rA3M-AWAicxA, 2. 123. Vide supra. C. 1. Sect. 6. § I.
t  YaJXTAWAXCYA, 2. 142, % Balam-bhatta. § YAJOTAWAMya, 2. 142.
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wires, conducting themselves aright, must be supported; 
but such, as are unchaste, should be expelled : and so 
indeed should those, who are perverse.1'*

15. The wives o f these persons, being destitute of 
male issue, and being correct in their conduct, or behav­
ing virtuously, must be supported or maintained. But, 
if  unchaste they must be expelled; and so may those, 
who are perverse. These last may indeed be expelled : 
hut they must be supported, provided they he not 
unchaste. For a maintenance must not be refused 
solely on account of perverseness.

S E C T I O N  X I.

On the separate property o f a iceman.

1. After briefly propounding the division o f wealth 
left by the husband and wife, ( “  Let sons divide equally 
both the effects and the debts, after the demise of their 
two parents,"t) the partition o f a man’s goods has been 
described at large. The author, now intending to ex­
plain fully the distribution of a woman’s property, 
begins by setting forth the nature of it : “  What was 
given to a woman by the father, the mother, the hus­
band, or a brother, or received by her at the nuptial 
fire, or presented to her on her husband’s marriage to 
another wife, as also any other separate acquisition, 
is denominated a woman’ s property.’ |

ANNOTATIONS.

1. As also any other separate acqu isition In Jimctta-vahana’s quota­
tion of the text, (C. 4. Sect 1. § 13.) the conjunctive and pleonastic

♦ Y i TVVlWATfYA O 14ft
t  Y aamtawaI cya, 2. 118. Vide Supra. C. 1. Sect 3. § 1.
}  YajnxaWalcsa, 2. 144.
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2. That, which was given by the father, by the mo­

ther, by the husband, or by a brother; and that, which 
was presented (to the bride) by the maternal uncles 
and rest (as paternal uncles, maternal aunts, &c.*) at the 
time o f the wedding, before the nuptial fire; and a gift 
on a seeond marriage, or gratuity on account o f super- 
session, as will be subsequently explained, ( “  To a wo­
man whose husband marries a second wife, let him 
give an equal sum as a compensation for the superses­
sion.”  § 31.) and also property which she may have 
acquired by inheritance, purchase, partition, seizure or 
finding,f  are denominated by M k n u  and the rest 
‘ woman’s property.’

a. The term (woman’s property) conforms, in its 
import, with its etymology, and is not technical: for, if  
the literal sense be admissible, a technical acceptation 
is improper.

4. The enumeration o f six sorts o f woman’s proper­
ty by M e n d  (“  what was gi ven before the nuptial lire, 
what was presented in the bridal procession, what has

ANNOTATIONS.
particles Chaim (cha-eva) are here substituted for the suppletory term adya.
That reading is censured by Balah-chatta,

2. Before the nuptial fire. Near it. SuboiT him.
On account o f supersession.] Supersession is the contracting of a second 

marriage through the inti nonce of passion, while a first wife lives, who was 
married to fulfil religious obligations. Subod'hini.

Property which she may have acquired by inheritance.] The commentator 
Baxim-bhatta, defends his author against the writers of the eastern school 
(Jimuta-vahaha &c.) on this point. Wealth, devolving on a woman by 
inheritance, is not olassed by the authorities of that school with ‘ woman’s 
property.’ See Jiuuta-vauaxa, C. 4.11. Sect. 1. § 8.

3. The term 1 woman'a property' is not techhinal.] That is contrary to the 
* doctrine of Jimuta-vahana, C. 4.

* Balam- b h aii'a. t  Vide C. 1. Sect. 1. § 8.
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been bestowed in token of affection or respect, and 
what has been received by her from her brother, her 
mother, or her father are denominated the six-fold pro­
perty of a w om an; is intended, not as a restriction
of a greater number, but as a denial of a less.

5. Definitions of presents given before the nuptial 
fire and so forth have been delivered by C atyayana  :
“  W hat is given to women at the time of their mar­
riage, near the nuptial fire, is celebrated by the wise as 
woman’s property bestowed before the nuptial fire. That, 
again, which a woman receives while she is conducted 
from her father’s house (to her husband’s dw elling,) is* 
instanced as the property of a woman, under the name of 
gift presented in the bridal procession. W hatever has 
been given to her through affection by her mot her-in-law  
or by her father-in-law, or has been offered to her as a 
token of respect, is denominated an affectionate present.

ANNOTATIONS.

4. '* Bestowed in token of affection or r e s p e c t This passage is read 
differently in the Betnacara and by Jimuta-vahana (C. 4. Seat. 1, § 4.)
It is here translated conformably with BaMM-hhatta’s interpretation ground­
ed on the subsequent text of Catyayana (§ 5.) ; Where two reasons of an 
affectionate gift are stated : one, simple affection ; the other, respect shown by 
an obeisance at the woman’s feet.

5. “  From her father's house.” }  The Betnacam and Chintamani read 
“  from the parental abode.”  See Jimuta-vahawa, C. 4. Sect 1. 5 6.

“  Offered to her as a token o f respect.” }  Given to her at the time o f  
making an obeisance at her foot. Smriti-chandrica.

‘t Denominated an affectionate present''} This reading is followed in 
the Smriti-chandrica, Viramitrodaya Sfd.. But the Betnacara, Chintamani, 
and Vlvada-chandra read ‘ denominated an acquisition through loveliness 
lucanyarjitam instead o f priti-dattam.

*• From her brother or from her parents.”] The Culpataru reads *“  from 
her husband.”  See Jtmota-vahana, C. 4. Sect. 2. § 21.
_ _______ ________________________________________ :____ a

* MXXV, 9. 194.
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That wliicli is received by a married woman or by a 
maiden, in the house o f her husband or o f her father, 
from her brother or from her parents, is termed a kind 
gift.”

6. Besides (the author says,) “ That which has been 
given to her by her kindred; as well as her fee or 
gratuity, or any thing bestowed after marriage.”* 
What is given to a damsel by her kindred ; by the re­
lations of her mother, or those o f her father. The 
gratuity, for the receipt of which a girl is given in 
marriage. What is bestowed or given after marriage,
*or subsequently to the nuptials.

7. It is said by Catvavana, “ What has been re­
ceived by a woman from the family of her husband at 
a time posterior to her marriage, is called a gift subse­
quent ; and so is that, which is similarly received 
from tlie family o f her father.”  It is celebrated as 
woman’s property : for this passage is connected with 
that which had gone before. (§5.)

8. A  woman’s property has been thus described. 
The author next propounds the distribution o f it :
“  Her kinsmen take it, if  she die without issue.” f

9. I f  a woman die “  without i s s u e t h a t  is, leaving 
no progeny; in other words, having no daughter nor

.... .................... J 1~
ANNOTATIONS.

“  Termed a kind gift."] So the commentary o f [Balam-bhatta. explains 
mudayica, as bearing the same sense with its etymon sudaya. He censures 
the interpretation which Jimota-vahana has given (C. 4. Sect. 1. § 22.)

6. The gratuity t for  the receipt of ivhieh a girl is given in marriage.'] This 
relates to a marriage in. the form termed A sura or the like. Ba iam -bhatta.

7. “  Similarly received from the family of her father.] The 'Hetnacara 
* reads S from her own fam ily;’ J imota- vahana, ‘ from the family of her

kindred.’ See Jimuta- vaha ‘sta, C. 4. Sect. 1. § 2.
e ----------------------------- --------------------------- --------------- -----—-------------

* Ya.tntawalci-a, 2. 145.
H f  Y ajotawalcva, 2. 145.
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(laughter’s daughter nor daughter’s son, nor som nor 
son’s son ; the w o m a n ’ s  property, as above described, 
shall be taken by her kinsmen; namely her husband 
and the rest, as will be (forthwith4 ) explained.

10. The kinsmen have been declared generally to 
be competent to succeed to a woman’s property. The 
author now distinguishes different heirs according 
to the diversity of the marriage ceremonies. “ The 
property of a childless woman, married in the form 
denominated Brahma, or in any of the four (unblam­
ed modes of marriage,) goes to her husband: but,  ̂it 
she leave progeny, it will go to her (daughter’ s) 
daughters: and, in other forms p f marriage (as the 
Asura &e . ) it goes to her father (and mother, on failure 
of her own issue.” !)

11. Of a woman dying without issue as before stated, /  
and who had become a wife by any of the four modes 
of marriage denominated Brahma, Daina, Areha and 
Prajcpatya, the ( whole*) property, as before described, 
belongs in the first place to her husband, On failure
of him, it goes to his nearest kinsmen (sapindas) allied 
by funeral oblations. But, in the other forms of 
marriage called Asara, Qand' harba, Racshasa and 
Paimeha ; the property of. a childless woman goes to 
her parents, that is, to her father and mother. The 
succession devolves first (and the reason  ̂ has been 
before explained,§) on the mothor, who is virtually 
(exhibited (first) in the elliptical pitrigami implying 
‘ goes (gach'hati to both parents (p itarau ;) that is,

.jiQrgrijv —  - 11 • • „ : - . r r r : - r _______ .................— .......  "  ', l ' ' .......■ ■

ANNOTATIONS.

it . T)ym<; without mat «* before Haled,} Without any of the fin
(toseendunts abavemontionc-.t (§ 0.) Haiam-rhatta.

_____  _______________ ____ - —— ———— - »i
* Balam-bhatta. t Yaikta'valcva, 2. 110. J
} Bai,am-biiatta, » i Soft. 3.

s
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to the motlier aud to the father.’ On failure of 
them, their next of kin take the succession.

12. - In all forms o f marriage, if  the woman “ leave 
' p r o g e n y t h a t  is, if she have is|ue ; her property de­

volves on her daughters. In this place, by the term 
“ daughters,”  granddaughters are signified; for the im­
mediate female descendants are expressly mentioned in 
a preceding passage : “  the daughters share the residue 
o f their mother’s property, after payment of her debts.” *

13. Hence, if the mother be dead, daughters take 
her property hr the first instance : and here, in the 
case of competition between married and maiden 
daughters the unmarried take the succession; hut, on 
failure of them, the married daughter : and here again, 
in the case of competition between such as are provid­
ed and those who are endowed, the unendowed take the 
succession first; but, on failure of them, those who are 
endowed. Thus G a u t a m a  says “  A  woman’s property ' 
goes to her daughters unmarried, or unprovided,” !  ‘ or 
provided,’ as is implied by the conjunctive particle in 
the text. “ Unprovided’ ' are such as are destitute of 
wealth or without issue.

14. But. this (rule,'for the daughter’s succession to 
the mother’s goods,!) is exclusive of the fee or gratuity. 
For that goes to brothers of the whole blood, conform­
ably with the text of Gautama : “ The sister’ s fee be­
longs to the uterine brothers: after (the death of) the 
mother. ” §

ANNOTATIONS.
if..

12. In all forms o f marrim/e.] Several variations in the reading off this 
passage are noticed by Balam-bxi vtta : as tnnexhw api, or mrveskw era, or 
onrrnshu. There is only a shade of difference in the interpretation.

14. “  After the death of the tMlha-.” '] This version is according to the

'* * Y ajnvaWaWva, 2. 118 Vide supra. C. 1. Sect. 3. § 8.
+ Gaumsia, 28. 22. t ide supra. <’• 1. Sect. 3. $ 11.

' } Ualam-bhatta. § Gautama, 28 23.
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15. On failure of all daughters, the granddaughters 
in the female line take the succession under this t ext :
“  if she leave progeny, it goes to her [daughter’s] 
daughters.” *

16. I f  there he a multitude of these [granddaugh­
ters t] children o f different mothers, and unequal in 
number, shares should ho allotted to them through their 
mothers, as directed by G a u t a m a  : “  Or the partition
may he according to the mothers: and a particular  ̂
distribution may be made in the respective sots.’

17. But if there he daughters as well as daughter’s 
daughters, a trifle only is to be given to the granddaugh­
ters. So M enu declares : “  Even to the daughters ot 
those daughters, something should he given, as may 
ho tit, from the assets of their maternal grandmother, 
on the score of natural affection ” §

18. On failure also o f daughter’s daughters, the 
daughter’s sons are entitled to the succession. Thus

ANNOTATIONS.

interpretation given in th e Subocfhini: which agrees with that of the -eholi- 
astof Gautama, tho Culpataru and other authorities. Hut the text, is read 
and explained differently hy Jimuta-vahana, (C. 4. Sect. 3. § 27.)

Bat.am-BHatta understands by the term ‘ mother, in this place, tho 
» woman herself, or in short the sister, after whose death tier fc-o or nuptial 

gratuity goes to her brothers.
10. Children of different, mother a, -and unequal in number. ]  Where the 

daughters were numerous, but arc not living • and their female children arc 
unequal in number, one having left a single daughter; another, two; and a 
third, three; how shall the maternal grandmother’s property bo distributed 
among hor granddaughters ? Having put this question, the author reminds tho 
readers of tho mode of distribution of a paternal grandfather's estate among 
his grandsons. (C. 1. Sect 5.). Subod’him.

♦ Vida § 10. & 12. t  B alam- bhatta. ’  ^
1 Gautama, 28. 15. § Menu, 9. 193,



g f i f m

is  TUB MITACSHAKA. chap. ' q I j  .
N areda says, ££ Let daughters divide their mother's 
wealth ; or, on failure of daughters, their male issue.” *
For the pronoun refers to the contiguous term 
“  daughters.” #

19. I f  there he no grandsons in the female line, 
sons take the property : for it has been already declar­
ed, “ the [male] issue succeeds in their default.” + 
M en.u likewise shows the right of sons, as well as of 
daughters, to their mother’s effects : “ When the mother 
is dead, let all the uterine brothers and the uterine 
sisters equally divide the maternal estate.” !

20. £A11 the uterine brothers should divide the 
maternal estate equally : and so should sisters by the 
same mothers.’ Such is the construction: and the 
meaning is, not that £ brothers and sisters share to­
gether for reciprocation is not indicated, since the 
abridged form of the conjunctive compound has not 
been employed : but the conjunctive par tide (elm) is

ANNOTATIONS.

18. “  Their male issue.” ]  Several variations in the reading of the last
term are noticed in the commentary of Baeam-bhatta ; making the term 
either singular or plural, and putting it in the first or in the seventh case.
He deduces, however, the same meaning from these different readings.

The pronoun refers to the contiguous term.'] Jimuta-vaiiaka, citing 
this passage for the succession of sons rather than of grandsons, seems to % 
have understood tho pronoun as referring to tho remoter word * mother.’ See 
JnattJTA - v a it a Jr A. 0. 4. Sect 2. § 13.

If). “ Let all the uterine brothers...................equally dit'«?c.n] In the
Galpataru the text is read “  let all tho sons by tho same mother divide 
siirve putrah sahoitarah instead of saman sarve. sahodara,

20. Since the abridged form of the conjunctive compound has not been 
employed.] Nouns coalesce and form a single word denominated dican dim

Nabeda, 13. 1.
f  Yajntawaloya, 2. 118, Vide supra. C. 1. Sect. 3. § 12.

| 1 Me.vc, (J. 192,



here very properly used with reference to the person 
making- the partition; as in the example, D bvadatta 
practises agriculture, and so does YAJNrAiiA'riA.

21. “ Equally”  is specified ( § 19. ) to forbid the 
allotment of deductions [to the eldest and so forth].
The whole blood is mentioned to exclude the half 
blood.

22. But, though springing from a different mother, 
the daughter of "a rival wife, being superior hy class, 
shall take the property o f a childless woman who 
belongs to an inferior tribe. Or, on failure o f the 
step-daughter, her issue shall succeed. So Menu 
declares: “  The wealth of a woman, which has been 
in any manner given to her by her father, let the 
Brahmuni damsel take; or let it belong to her otts- 
pring.” *

ANNOTATIONS.

or conjunctive compound, when the sense of tho conjunctive particle (eka
1 and’ ) is denoted. PaNini, 2. 2. 29. Vide supra Sect. 3. § 2.

Tlie import o f tho particle, -here intended, is either reciprocation (Uerctam) 
explained to ‘ be the union, in regard to a single matter, of things specifically 
different, but mutually related, and mixed or associated, though contrasted ;» 
or it is cumulation (jwmahara) explained as tho 1 union of such things, in which 
contrast is not marked.’ The other souses of tho conjunctive particle arc assem­
blage (samuchchaya) or ‘ the gathering together of two or more things indepen­
dent o f each other, but assembled in idea with reference to some common action 
or circumstance :’ and supmuldition (amcachaya) or ‘ the connexion of a second­
ary and unessential object with a primary and principal one, through a separate 
action or circumstance oonso-prent to it.’ In the two hast senses o f the con­
junctive particles, there is not such a connexion of the terms as authorizes their 
coalition to form a compound term. C u  yata, Pudatnanjari Vc.

I f  reciprocation, as above explained, wore meat to be indicate d in the text o f 
Menu (§ 1!).), the word hhratri “  brother”  would have been used, inflected 
however in tlio dual number to denote ‘ brother and sister’ (Pa n in i, 1. 2. 68 .)

* Menu, 9. 198.

. XI. OK INHERITANCE. l l l C T
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23. The mention of a Brahmim includes any supe­
rior class. Hence the daughter o f a Cshatriya wife 
takes the goods o f a childless Vaisya : (and the daugh­
ter o f a JBmhmani, Cshntriya or Vaisya inherits the 
property of a Sudra.*)

2 k On failure of sons, grandsons inherit their 
paternal grandmother’s wealth. Tor Gautama says, 
“ They who share the inheritance, must pay the 
debts :” t and the grandsons are bound to discharge 
the debts of their paternal grandmother ; for the text 
expresses “ Debts must be paid by sons and sou’s 
sons.”  |

25. On failure of grandsons also, the husband and 
other relatives above-mentioned § are successors to the 
wealth.

ANNOTATIONS.
> or else ‘children,’ or some generic torin, would have been employed in the

plural (Panini 1. 2. 64.) But the text is not so expressed. Consequently r ec i­
p roca tion  is not indicated. Subad'hini and B&AM-BitA'rTA.

The conjunctive, p a r tic le  is here very p rop erly  used.'] • It is employed in one 
of the acceptations, as in the example which follows. ‘ 1). practises agricul­
ture ; and so does Y.’ ‘ Brothers share equally : so do sisters.’

W ith  reference to the person  m aking. the p a rtition ,] ‘ Another reading of 
this passage is noticed in the commentary of B u.a-m-bhatta ; “  with the import 
of superaddition relatively to the person who malres the partition,” ribhaga- 
ca rfritw en ’anwachuycn’a p i instead of rihhaga-eartritw 'anw aycn'api.

23. Hence, the daughter o f  a Cshatriva w ife  takes the goods o f  a childless 
Vaisya.] This inference is contested by Suiouisuna in his commentary on 
the D ayabhaga of Jimtjta-vaiiana.

24. The grandsons a re  bound to discharge the d ebts.] ‘ Since one text 
declares them liable for the debts; and the other provides, that the debts 
shall be paid by those who share the inheritance; it follows, that ‘they share 
the heritage. Subod’ hini. Sfc.

* Subod’him and BA*,AJCBHAm. t  Gautama, 12. 32. 
i f  t YAJHYAWAWnrA, 2. 50. § § <).-—11.



26 On occasion o f treating of woman’ s property, 
the author adds something concerning a betrothed 
maiden : tl For detaining a damsel, alter aflniucing 
her, the offender should be fined, and should also 
make good the expenditure together with interest. * ^

27. One, who has verbally given a damsel fin 
marriage] but retracts the gift, must he fined by the 
king, in proportion to [the amount ofj the property or 
the magnitude ol'J the offence; and according to 
(the rank of the parties, their qualities,t and) other 
circumstances. This is applicable, it there he no suffi­
cient motive for retracting the engagement, But if 
there be good cause, he shall not he lined, since re­
tractation is authorized in such a case. “  I  lie damsel, 
though betrothed, may be withheld, if a preferable 
suitor present himself.

28. Whatever has been expended, on account of (lie 
espousals, by the [intended] bridegroom, (or by his 
father or guardian,§) for the gratification of his own or 
of the damsel’s relations, must be repaid in full, with 
interest, by the affiancer to the bridegroom.

29. Should a damsel, any how affianced, die before 
the completion o f the marriage, what is to lie done in 
that case ? The author replies, “  I f  she die (alter troth 
plighted,) let the bridegroom take back the gifts which 
lie had presented ; paying however the charges on both
sides.” ]] , . ,  , ,,

30. I f  a betrothed damsel die, the bridegroom shall 
take the rings and other presents, or the nuptial gratuity 
which had been previously given by him (to the bride,)

ANNOTATIONS.

25. Any hue affianced,’] l»y a religious rite, .or by taking of hands, or 
in anv otlur mamur. 13 AI a m • H vi i a .

* Yajstawawva, 2. 147. f  Baj.aai-bhatta,  $ V ajnya vtalcta, 1, 65.
§ Baj.a u MLATTA. II Y aj-syawakh  l, % Wl.

xi, 'ON INHERITANCE. 1;^ S L



• TH E  M ITACSIIATtA. chap. 18L
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“  paying however the charges on both sides that is, 
clearing or discharging the expense which lias been in ­
curred both by the person who gave the damsel and by 
himself, he may take the residue. But her uterine 
brothers shall have the ornaments for the head, and 
other gifts, which may have been presented to the 
maiden by her maternal grand-father, (or her paternal 
uncle,*') or other relations ; as well as the property, 
which may have been regularly inherited by her. For 
Bau d ’hayana says: “ The wealth of a deceased damsel, 
let the uterine brethren themselves take. On failure 
of them, it shall belong to the mother; or, if she be 
dead, to the father.

31. It lias been declared, that the property of a 
woman leaving no issue, goes to her husband. The 
author now shows, that, in certain circumstances, 
a husband is allowed to take his wife’s goods in her 
lifetime, and although she have issue: “  A  husband 
is not liable to make good the property of his wife 
taken by him in. a famine, or for the performance 
of a duty, or during illness, or while under restraint.’ 'f

32. In a famine, for the preservation of the family, 
or at a lime when a religious duty must indispensably 
be performed, or in illness, or' “  during restraint”  or

ANNOTATIONS.
SO. Clran'ni) or disrharffinp.] The co m m o n  re a d in g  o f  the passage is  

l iffimpa “  a cco u n tin g ”  h u t  R a l a m - b h a t t a  r e je cts  th a t r e a d in g , an d  s u b s ­
titu tes  viparntfi! “  r e m o v in g ”  o r  4 d is c h a rg in g .’

J fr  m ay lake the r m ’dtui.} The meaning is this : after deducting from the 
damsel’s property, the amount which has been expended by the giver or 
acceptor of the maid, or by their fathers or other relations on both sides, 
in contemplation of the marriage, lot the residue be delivered to the bride­
groom. Sttbod' hint.

*  Ra m m - bhatta. f  VAWVAWAtCTA. 2. 1 IS..



confinement in prison or under corporal penalties, the 
husband, being destitute of other funds and therefore 
taking his wife’s property, is not liable to restore it.
But, if  he seize it in any other manner (or under 
other circumstances,) he must make it good.

38. The property o f a woman must not be taken in 
her lifetime by any other kinsman or heir but her hus­
band : since punishment is denounced against such 
conduct; (“  The kinsmen, who take their goods in their 
lifetime, a virtuous king should chastise by inflicting* 
the punishment of theft :” *) and it is pronounced an 
offence; “ Such ornaments, as are worn by women 
during the life of their husband, the heirs o f the hus­
band shall not divide among themselves: they, who 
do so, are degraded from their tribe. ” t

34. A  present made on her husband’s marriage to 
another wile has been mentioned as a woman’s property 
(§ 1.) The author describes such a present: “  To a wo­
man, whose husband marries a second wife, let him 
give an equal sum, (as a compensation) for the superses­
sion, provided no separate property have been bestowed, 
on h er: hut, if any have been assigned, let him allot 
half.” $

35. She is said to be superseded, over whom a mar­
riage is contracted. To a wife so superseded, as much 
should be given on account o f the supersession, as is 
expended (in jewels and ornaments, or the like,§) for 
the second marriage : provided separate property had 
not been previously given to her by her husband; or

ANNOTATIONS.
32. Is not liable to restore it. ] He is not positively required to make it 

good. Bat.am-bfu 'ita.
' : ....... ........................ (L-------- ------ --------“--- ------- - —----------*.... . .. ,

* N akeda, as Cited by Ba iam -bhatta ; but not found in his Institutes.
■j- Mbstj, 9. 200. Vide supra. C. 1. Sect 4. § 19.
$ Y ajsyawalcva, 2, 143. § Balam-b h aita ,

T
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by her falher-in-law. But,, if such property had been 
already bestowed on her, half the sum expended on the 
second marriage should be given. Here the word 
‘ h a ir  farddha) does not intend an exact moiety. So 
much therefore should be paid, as will make the wealth, 
already conferred on her, equal to the prescribed 
amount o f compensation. Such is the meaning.

S E C T I O N  X II ,

On the Evidence o f a Partition,

1. Having thus explained partition o f heritage, the 
author next propounds the evidence by which it may 
be proved in a case o f doubt, “  When partition is 
denied, the fact o f it may be ascertained by the evi­
dence ot kinsmen, relatives and witnesses, and by writ­
ten proof, or by separate possession o f house or field.’ 5*

-'i.:1...1---

ANNOTATIONS.

35. I f  err the word half does not intend an exact moiety, ] The term, as it 
s ta n d s  in  th e  o r ig in a l  t e x t , is  n o t  n e u te r , th a t  i t  s h o u ld  s ig n ify  a n  e q u a l p a rt 

o r  e x a ct  m o iety  : b u t  i t  is  m a scu lin e  a n d  s ig n ifie s  p o r t io n  in  g e n e ra l. ( Amera 
11. 2. 170 Stibod’hini.

B a l a m -b u a t t a , c i t in g  a  p a ssa g o  o f  th e  Maftahhashya to prove that ardjha 
in  th e  m a scu lin e  s ig n ifie s  h a lf , in terp re ts  th e  q u o ta t io n  fr o m  the Arnera Cosha 
(11 2. 17.) as e x h ib it in g  arddha, m a scu lin e  a n d  neuter-, iu  the sense of 
m o ie ty . H e  th e re fo re  re je c ts  th e  fo re g o in g  e x p la n a t io n , a n d  co n s id e rs  tho 
word 1 h a lt  ’ as e m p lo y e d  in  th o  t e x t  fo r  a n  in d e fin ite  sense.

* VAJNYAWALCYA, 2. 150.
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2. I f  partition be denied or disputed, tbe fact may 
be known and certainty be obtained by the testimony o f 
kinsmen, relatives of the father or o f tbe mother, such 
as maternal uncles and the rest, being competent wit­
nesses as before described ;* or by tbe evidence of a 
writing, or record of the partition. It may also bo 
ascertained by separate or unmixed bouse and field.

3. The practice of agriculture or other business 
pursued apart from the rest, and the observance of 
the five great sacramentst and other religious duties 
performed separately from them, are pronounced by 
Nareda to be tokens of a partition. “ I f  a question 
arise among co-beirs in regard to the fact o f partition, 
it must be ascertained by the evidence o f kinsmen, by 
the record of tbe distribution, or by separate transaction 
o f affairs. The religious duty of unseparated brethren 
is single. When partition indeed has been made, re­
ligious duties become separate for each o f them.” !

4. Other signs of previous separation are specified 
by the same author: “  Separated and unseparated 
brethren may reciprocally boar testimony, become 
sureties, bestow gifts, and accept presents. ” §

annotations.

2. By the testimony o f kinsmen.] Or rather strangers belonging to the 
same tribe with the parties. Baiam-bHATTA.

3. “  By the record of the distribution.") A n o th e r  r e a d in g  is n o t ice d  b y  

B at.a m -b h a t t a  : “ b y  o ce n p a n o y  o r  b y  a w r it in g  bhoga-leehhyem in s te a d  o f  

bhm/a-tcchhyena. See JnttrrA-VAiusrA, C. 14. § 1.

* In tho preceding book on Evidence. + Mkxc, 3. 69.
} Naeeba, 13.—36. 37. | Nakeba, 13. 39.

p  '



APPENDIX.
—

TABLE OF SUCCESSION
ACCORDING TO THE

MITACSHARA.
HEIRS OF THE DECEASED PROPRIETOR.

Order of ■ , Order c fSucmHon. . Suo&xsion.• .
Son ... .... ...............  1 Father’s uterine brother’s
Grandson .................................2 son ...    19
Great grandson ................ 3 Father’s stop brother’s son 20
Wife ... ... ... 4 Greatgrandmother ... 21
Unmarried daughter ... 5 Greatgrandfather ... 22
Married unprovided daugh- Grandfather’s brother ... 23

ter ...............  ... 6 Grandfather’s step brother 24
Married provided daughter... 7 Grandfather’s brother’s son 25 
Daughter’s son ... ... 8 Grandfather s step brother’s
Mother ...............  ... 9 son ... ................ 26
Father ...............  ... 10 Great great grandmother... 27
Uterine brother ..................11 Great great grandfather ... 28
Stepbrother ...................12 Greatgrandfather’s brother 29
Uterine brother's son ... 13 Great grandfather’s step
Step brother’s son ... ... 14 brother... ................ 30
Grandmother .................. 15 Great grandfather’s bro-
Grandfather............................16 ther’s son .................. 31
Father’s uterine brother . . . 1 7  Great grandfather’s step 
Father’s step brother ... 18 brother’s son ... ... 32



fw %  § L
Or*r <tf Omfcr q/

Suaemiml. Succession.

Grandfather’s great grand- Samanodaeas* .................  45
mother ... ... ... 33 Father’s sister’s son ... 46

Grandfather’s great grand- Mother’s „  „ ... 47
father ... ... ... 34 Maternal nnclef ... .. 48

Great great grandfather’s Maternal uncle’s son ... 49
brother ... ... .. 35 Father’s paternal aunt’s

Great great grandfather’s son ... ... ... 50
step brother ................36 Father’s maternal aunt’s

Great great grandfather’s sou ...    51
brother’s son ... ... 37 Father’s maternal unclet.. 52

Great great grandfather’s Father's maternal uncle’s
step brother’s son ... 38 son ... ... ... 53

Grandfather's great great Mother’s paternal aunt’s
grandmother ... ... 39 son . . ... ... 54

Grandfather’s great great Mother’s maternal aunt's
grandfather ... ... 40 son ... ... ... 55

Grandfather’s great grand- Mother’s maternal uncle’s
father’s brother ... .. 41 son ...   56

Grandfather’s great grand- Preceptor.............................  57
father’s step brother ... 42 Pupil ......... .................  58

Grandfather’s great grand- Fellow S tu d e n t ................  59
father’s brother’s son . . . 4 3  Learned BrahminJ ... 60

Grandfather’s great grand- F'itrg"1’ ... ... ... 61
father's step brother’s son 44

* The relation of the Samanodaeas, or those connected by a common liba­
tion of water, extends to the fourteenth decree.—Chap. II. $m. 5. c l: 6.

f  The enumeration of Bandhus, or cognate kindred, given in Mitoeshnra II., 
^Section 6, Art I., is not exhaustive. Tho maternal undo and the father’s 

maternal nnele will take ns heirs in preference to tho Crown,—Bengal I,aw 
Reports, Privy Council Cases, Vol, I. p. 44.

X This succession has been disallowed by the Privy Council. Vide Collector 
of Mmlipatam versus Cavaty Vencata Narrainapah,—Moore’s Indian Appeals, 
vol. viii. P. 500.
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HEIRS TO THE SEPARATE PROPERTY OF THE DECEASED
PROPRIETRESS.

Ordtr uf OriL'r nj
SuceettHon. Succcmm.

Maiden daughter ... ... 1 Daughter’s son ...............  5
Unendowed married daugh- Son ...............  ... 0

ter ... ... ... 2 Grandson ... ... ... 7
Endowed married daughter.. 3 Husband* ...   8
Daughter’s daughter ... 4

H EIRS TO THE SEPARATE PROPERTY OF AN UNMARRIED 
PROPRIETRESS.

Order of Order of
Hwcemtm. Svcaxt-i,,n.

Uterine brother ................ 1 Father .............................  3
Mother ... ... ... 2

* O f a woman dying without issue (that is, leaving no (laughter nor daugh­
ter’ s daughter cor daughter’s son, nor son, nor son’s son,) and who had become 
a wife by any of the four modes of marriage denominated Brahma, Daiva, 
Anita, and Prajapahja, the whole property belongs in the first place to her 
husband. On failure o f him, it goes to his nearest kinsmen (aupindnn)  allied 
by funeral oblations. But in the other forms o f marriage called Asura, 
Uundharba, Itacnhasa and Paisaclui; the property of a childless woman goes 
to her parents, that is to her father and mother. On failure of them, their 
next o f kiu take the succession.—Chap. II, Section YI. c l : 11.

.. ______  *1
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COLLECTION OF PRECEDENTS
FROM THE

DECISIONS OF THE P R IV Y  COUNCIL

ON IN D IA N  APPEALS
A ’' S' X’i o ' D ' ,■ . • ■. *■ <• . <•.?*•••’ ;.  JgSEi*

AND OF THE

SXJIDDEK, A N D  H IC rH  C O U R T S

, J ?  THE

THREE PRESIDENCIES.
----- 0 0------

ADOPTION.

1. A n adoption by a widow after her husband's death, without 
any authority from him, is invalid in the Zillah of Etawa, in pro­
vinces ceded by the Nabob of Oude, in 1801. During the pen . 
dency of a suit instituted by a person claiming as an adopted son 
against a widow, the widow dies, and proclamation is made for 
her heirs to come in and defend the suit, and the claimant is put 
in possession of the property in dispute by the Collector. The 
Court o f Sadder Dewany Adawlut decide that the claimant has 
not made out his title, and direct the Collector to put in posses­
sion of the property another person who had come in under the 
proclamation, but produced no evidence o f his title. Held, that 
the latter part of the decree must be reversed.—K napp's Privy  

Council R eports, vol, II. p 203.

, t 4



The greatest strictness is required in evidence to prove 
adoption in a Hindoo family.— Knapp’s P . C . K. p. 287.

2A. An adapted son, according to the Hindoo Law, is entitled 
to succeed to his collateral as well as his direct relations by adop­
tion .— D itto  vol. III . p. 55.

3 . A Hindoo father may, by will, direct that his son shall not 
have the power to adopt an heir to.his (the testator’ s) property 
until the son arrive at an age fixed by his father exceeding the 
age of legal majority, but lie cannot bar his son’s right to adopt 
an heir general.— Fulton’ s Supreme Court R eports, vol. I. p. 303.

4. Where the parties are Sudras and there is no ceremony 
but marriage for them, the performance o f the ceremony of ton- 
sure in the house of the natural father, is no bar to the son 
being adopted.— D itto  p. 75,

5 . By Hindoo Law an only son may lie adopted : the adoption 
o f an only son is no doubt blameable by Hindoo Law, but when 
done it is valid.— D itto.

6 . A childless Hindoo, by Deed, directed Iiis wife to adopt a 
child. After his death his widow brought a suit for a partition, 
and to be put in possession o f her husband’s share, in the joint 
undivided estate. Pending the suit, she adopted a son. By the 
Hindoo Law, the act o f adoption divested the property from 
the widow and vested it in the adopted son, subject to the main­
tenance of the widow. Notwithstanding the adoption, the suit 
was prosecuted in the widow’s name, and a decree made directing 
her to be put in possession.

Held in such circumstances, that she prosecuted the suit as the 
guardian o f the adopted son, and was put into possession as his 
trustee, and accountable to him for the profits of the property so 
decreed to her.— M oore’s Indian Appeals vol. III. p. 229.

7. V'., a Zemindar, in the Northern Circars at Madras, of the 
Soodra caste, being childless, adopted, with the consent of his 
wife, a son J. At the time of this adoption, he executed a deed 
with the natural father o f J., by which he undertook to make 
him heir to his zemindary and wealth. Y . subsequently married 
a second wife, and during the life time o f his adopted son,

I  • ' ’



® r  <ifii> § l
S 'v s l . ,  adopted a second son It. Both these adopted sons lived in V .’ s 

house, who, while they were minors, made a division of his 
ancestral and other estate, between them, in certain proportions.
J. when he came of age, entered into possession o f his share: 
but R., being a minor, V. managed his share for him, and died 
during his minority. At V .’ s death, J. claimed the right of suc­
cession to the whole o f V .’ s estate and property, insisting, that 
V. was precluded from alienating any portion of the estate, to his, 
the first adopted son’s prejudice; and that the adoption of R., 
during his life time, was illegal and void. The Sudder Dewatiy 
Adawlut at Madras, decided that tho second adoption was valid. 
Held, upon appeal, by the Judicial Committee of the Privy Council, 
reversing that, decree:—

V in t.—That, according to the Hindoo Law, a second adoption 
o f  a son, the first adopted son being alive, and retaining the 
character o f a son, was an illegal and void act. Secondly.— That 
J.’s acquiescence in the division, after he came of age, did not 
preclude his right to recover the ancestral estates, as V, 
had no power to alienate any portion of the ancestral estate 
to J.’s prejudice. But, thirdly that (upon the principle that a 
party cannot affirm and disaffirm the same transaction) effect 
must be given to the intentions of V. so far as V. had power of 
disposing of his property, by an act, in ter v ivos; and in which 
J. had acquiesced; and that as J. took the whole o f the ances­
tral property of V. he must give up for the benefit of R. that 
part of V .’s other property, included in his share in tho division, 
and to give effect to which his consent was not necessary.

Among the Soodras, a childless Hindoo may adopt a son from a 
G ofrtm  different from his own.

Tho consent of a wife to the adoption o f a son, by her hus­
band, a childless Hindoo, is not essential to the validity of the

•*
adoption. Adoption is the act of the husband alone; although tho 
wife may join in it ,— M oore's Indian Appeals vol. IV . p.p. J & 2.

8 . A  verbal power to adopt is good by the Hindoo Law.— Ditto 
vol. VII. p, 5-4.
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class of Hindoos, of his sister’s son is valid under the Hindoo 
Law.— M oore's Indian Appeals vol. IX . p. 506.

10 . A  widow is competent to adopt, even without the injunc­
tion of her husband, the son o f  her husband’ s brother; and he 
thereupon succeeds to the property o f her late husband. But 
she cannot adopt any other but her husband’ s brother’s son during 
bis existence; nor, as it appears, can she adopt any other but 
suelr son without the consent o f her husband.— M o rk y ’s D igest vol.
I . Adoption N. 7 .

11. Where a Hindoo died in gaol, where he had been confined 
in execution o f a decree for debt, it was held that his son, adopted 
by another person, was not liable for his debts, as an adopted 
son is not liable for any debts left by his own father.— Ditto 
Adoption N. 100.

A  Hindoo having adopted a boy, cannot disinherit him by 
will.— D itto  N . 101 .

12. Under the Hindoo Law a daughter cannot be adopted.— 
D itto  vol. II. p. 134.

13. The Hindoo Law does not allow o f the adoption o f a paluk  
p u tro .— Sutherland’s W eekly Reporter, vol. I I . p. .281.

14. No stereotyped form is prescribed for deeds of permission to 
adopt.— Ditto vol. VI. p. 137.

15. Under the precedents of the Sudder Court, the adop­
tion o f the eldest, though improper, is nevertheless not illegal,—  
H a y ’s High Court Reports vol. I . p. 260.

16. The adoption of an only son is, when made, valid accord­
ing to Hindoo Law.— Stokes’ M adras High Court Reports vol I. 

i * '  p. 54.
17. According to Hindoo Law an orphan cannot be adopted.— 

D itto, vol. II. p. 129.
18. A-widow can adopt a son without the consent of her hus­

band according to Hindoo Law. — D itto . p. 206.
19. Where a widow adopted a son with the assent o f  the 

majority of the surviving kindred of her husband, the adoption 
was held to be valid. In such a case if the requirement of the
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cppsent of the sapiudas be any thing more than a moral precept, 
the assent o f any one of the sapindas will suffice.— Stokes’ Madras 
H igh Court Reports, vol. I. p. 206,

20. An adoption by a widower is valid according to Hindoo 
Law.—D itto, p. 367.

21. An adopted son and heir is not liable for the debts o f his 
adoptive parent, unless ho succeeds to and appropriates his 
estates.— W eekly Reporter vol. X II. p. 41.

2 2 . According to the doctrines of the Benares,and Maharathi 
schools, a Hindoo widow can adopt a sou without her husband’s 
express authority, if the adoption ba made with the consent o f her 
husband’s kindred.— Ditto (P rivy  Council Decisions M ay  1868.)

------- __0o --------- .

ALIENATION.

1. Among the holders o f separate shares o f an hereditary 
zemindary each, according to the Hindoo Law, may sell his snare 
to whom he pleases.— Select R eports, vol. I. p. I.

2. A Hindoo widow cannot, except under special circums­
tances, alienate mor# than a moiety of her deceased husband’s 
moveable property.— D itto, vol. II. p. 23. *.

3. A  Hindoo widow cannot, under any circumstances, alienate 
the whole of his immoveable property, nor can she alienate any 
part without the express consent o f the heirs, except under special 
circumstances.— D itto  p. 24.

4. By the Hindoo Law, a daughter has no power to alienate 
by gift her ancestral property, to the detriment of the other heirs ' 
o f  her father.— Ditto vol. IV . p. 330.

5. Sale of joint landed property, situated in the District of 
Mirzapore, by one partner without the consent o f the rest, set 
aside as being contrary to the Hindoo Law.— D itto, p. 159.

G. In a ease which arose in the Behar Province, Pundit o f  the 
S. D. A. explains gifts illegal under the Hindoo Law. A father 
may give a small part of the ancestral estate, for a pious purpose 
without consent of sons.—-D itto, vol. V. p. 28.



# ( 164 ) (gT
k ) l j  *

According to the Law as current in Beliar, the alienation 
by a Hindoo father o f immoveable ancestral property without the
consent of his sons, except on proof of necessity, is illegal.— Select 
Reports vol. V I. p. 71.

8 , According to the M itacshara  and other Hindoo Law tracts 
which are current in the Westeru Provinces, the sale by a widow 
to her daughter's son o f joint property derived from her husband 
is invalid,— (See Note) Ditto, p. 60.

9. Under the M itacshara, a father is not incompetent to sell 
immoveable property acquired by himself.

Handed property acquired by a grand-father and distributed by 
him among his sons, docs not, by such gift, become the self-acquired 
property of the sons so ns to enable them to dispose of it by gift 
or sale without the consent, and to the prejudice, of the grand- 
sons. The sale by a father o f ancestral immoveable property 
without the concurrence of Ms sous is not necessarily void, 
though it may be avoided, unless the purchaser can show that it 
was made, during a season of distress, for the sake o f the family 
or for pious purposes. In the absence of evidence to the contrary 
it must be assumed that the price received by the father 
became a part of the assets of the joint family; and therefore, 
if the sou seeks the aid of the Court to set aside the purchase, he 
must do equity and offer to repay the purchase money, unless he 
can show that no part o f such purchase money or the produce of 
it has ever come to his hands.— W eekly R eporter vol. VI. p. 71.

10. The M itacshara  makes a distinction between ancestral and 
self-acquired property with regard to a father’ s right to dispose of 
i t ; but such right is not affected by the fact o f his being an out- 
caste.— D itto p. 77.

11. The existence of a debt, liquidation o f which is provided by 
lease o f ancestral property, is no justification for alienation of 
such property by a Hindoo widow during her life tenancy.— D itto  
vol. V II. p. 450.

12. The cession of her right by a Hindoo widow, during 
enjoyment, to the heir of her husband is valid ; the recipient be-
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v death to his heirs.— Weekly R eporter vol. V III. p. GOO.
13. A  Hindoo widow takes, with her husband's estate, the 

power o f alienation; and conveyance made by her gives a good 
title, liable only to the superior claim of such o f her husband’s 
heirs as may be alive at the time o f her death. Following a de­
cision o f a Division Bench of the High Court, it was held that 
on the death of a Hindoo widow, her deceased husband's heirs 
become entitled to all hi3 immoveable property which was in her 
hands, except only so much as might have been disposed o f by 
her under circumstances which would render her alienations binding 
against them.

The sale o f a Hindoo widow’s rights and interests in her hus­
band’s estate, in execution o f a money-decree against her, does 
not touch the estate.— D itto p. 519.

14. According to the M itacsharn  Law, a son acquires by birth 
a right in ancestral property, and has a right during his father’s 
lifetime to compel a partition o f such property. The father can­
not, without the consent o f the son, alienate such property except 
for sufficient cause, and the son may not only prohibit the father 
from so doing, but may sue to set aside the alienation, if made.
The cause of action to the son accrues when possession is taken by 
the purchaser. A  new cause o f action does not accrue upon the 
subsequent birth o f a younger brother, either to the elder brother 
alone, or to him and his brother jointly .— D itto  p. 15.

15. Under the M itacshara, when partition has actually been 
carried out, a Hindoo widowed mother can claim a share, bat not 
before. Till then she has only a right to maintenance, and has no 
power to alienate, in anticipation o f partition, the share which, 
for the purposes o f maintenance, would be assinged to her after 
partition.— Wyman’s Revenue and Criminal R eporter, vol. V .
(Civil Rulings.) p. 55.

16. A  Hindoo widow, acting as guardian o f a minor son, sold 
certain properties burdened with zurpesbgee mortgages to pay Off 
her husband’s debts. The purchasers were znrpesbgeedars. The 
minor, on coming o f age, disputed these sales. Held that the zur-



' ^rshgeedars stood in a fiduciary relatiou to the widow, who was §L 
apurdahnisheen, and that the onus lay therefore doubly upon them 
to show that the purchase money was sufficient, and that the sums 
paid to them iu redemption of the mortgage debt were duly calcu­
lated.— W yman’s Revenue and Criminal Reporter vol. V. p. 168.

17. A  conveyance by a Hindoo widow, for other than allow­
able causes, of property which has descended to her from her hus­
band is not an act o f waste destroying the widow’s right and vest­
ing the property in the reversioners, hut is binding only during the 
widow’s lifetime. The reversioner can, during the widow’s life­
time, sue to obtain a declaration that the conveyance is not bind­
ing beyond the lifetime o f the widow, and also to prevent waste.—  
Sutherland’s Full Bench Rulings, p. 1G5.

18. By the Hindoo Law, as applied in Madras, a member o f 
an undivided family may alienate the share of the family property 
to which, if a division took place, he could be individually 
entitled.—There may be a valid sale o f such share under execu­
tion in an action for damages fora loot.— G rady’s Hindoo Law o f  
Inheritance p. 136.

19. An alienation made by a Hindoo with the consent o f his 
son cannot, under the M itacshara, be questioned by the 
grandson.— W eekly R eporter, vol. IX . p. 337.

20. Under the M itacshara  the son’ s power to prevent aliena­
tions by the father extcud3 to acts of waste, and not to alienations 
for the payment o f joint family debts and for the maintenance o f 
the family.— Ditto, vol. I . p. 96.

21 . Son not competent to prefer a suit for possession of ances­
tral property, in his father’s lifetime, by eancelment of a sale

. . executed by the father on the ground o f its illegality.— Selected  
Decisions, N .-W . P. for 1863, p. 519.

22. An alienation made by the managing member of a joint 
Hindoo family cannot be questioned by another member, if he 
stands by, and sees to the application of, the purchase money tor 
the benefit of the whole family, without refusing to participate in 
it.— H ay's High Court Reports, No. 5. p. 567.

v.
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A Hindoo widow is incompetent to alienate tlie real pro­

perty derived from her husband.— Selected  S. Decisions, N, W. P* 
vol I. p. 52.

24. Alienation of hereditary property by the head o f the 
family during the minority o f sons and brothers is lawful, if made , 
for their support or for the services of religion, or other pressing 
necessity.— Ditto vol. I. p. p. 77, 173.

25. The father is incompetent under the Hindoo law to give, 
sell or otherwise alienate immovables or bipeds when a legitimate 
son is living, without, his consent.— A gra  Sudder Court Reports for 
1846 p. 275.

26. Held by the majority of the Court that, in order to 
maintain a suit for restraiut of alienation, some act o f alienation 
either inchoate or complete must be stated as the ground of action; 
a suit to restrain generally the power o f alienation will not lie ; 
seeing that under certain circumstances a Hindoo widow has under 
Hindoo law a right to alienate, a suit to declare that under no cir- 
curnstauces could alienation be valid, would be contrary to that 
law, and consequently not sustainable; moreover where no parti­
cular act o f alienation either inchoate or complete is set forth, the 
plaint would disclose no legal injury warranting the bringing of 
the action.— Calcutta Sudder Court Decisions for 1856, p. 494.

27. The consent of nephews to the sale by the uncle of hia 
share of ancestral property is requisite neither according to the 
Mitacshara, nor to the Hindoo Law as current in Mithila. The 
consent of sons and grandsons is alone necessary to the sale, by 
the father, of aricestral property. The principle of the distinction, 
as stated in the Mitacshara, is that a son has an inchoate right in 
the possessions of his father from the time of his birth, whereas 
a nephew has no right at all in the ancestral property in the pos­
session of his uncle until after the death of the latter.— D itto  for 
1859 , p. 1314 .

28. Under the Law o f Mithila as well as o f the M itacshara  
the father is only joint owner with his sons of ancestral estate, and 
cau only exercise the power of alienation in the case o f a minor sou 
existing at the time, under circumstances o f legal necessity,—

w.
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Sudder D eem , for 1861, p. 212. See Select R epork  

voL V I. p. 71.
29. By the Hindoo Law, a Zemindar having no issue is capable 

of alienating, by deed or will, a portion of his estate, which in 
default of lineal male issue, and intestacy, would vest in his wife 
without her consent.— M oore's Indian Appeals vol. II. p. 54.

30. A widow may give the estate to the person who, as heir 
o f her husband, is entitled to take it at her death, as such gift 
would be merely a relinquishment o f her temporary interest to the 
person entitled to succeed her.— Select R eports vol. J. p. 64. 
See N ote.

31. A Hindoo widow can alienate lands to pay her husband’s 
debts without consent of heirs; and such sale, even without pos­
session, is valid.— D itto  vol. V II. p. 354.

32. Lands endowed for religious purposes are not hereditable
as private property, and consequently are not subject to private 
alienation. The management of them alone, for religious purposes, 
rosy pass by inheritance.— Ditto voL I. p. 180.

33. Lands assigned by a Zemindar to his stepmother for her 
maintenance caunot be alienated by her. On her death, they 
will revert to the Zemindar.—D itto vol. I. p. 259.

34. Widow may alienate her husband's property, or a portion 
thereof, to pay his bona fide debts.— D itto  vol. I. p. 359.

35. By the Mithila Shasters, a father cannot give away the 
whole ancestral estate to one son to the prejudice o f the rest;, lor 
the father and sons have equal right in ancestral immoveable pro- 
perty.— D itto vol. II . p. 74.

36. Persons in the position of managing members and guar­
dians may jointly sell part of the ancestral estate to provide for the 
necessities of the family.— M adras Sudder Dec. for 1859 p. 142.

o7. An undivided member o f a Hindoo family cannot sell a 
portion of the ancestral estate unless driven thereto by pressing 
necessity.— Ditto for 1859.* p. 270 and Ditto for 1860 p. 49.

38. The sale o f property by an undivided member is not valid, 
even if falling witllin the limits.of his individual share, unless made 
under emergent circumstances and with reservation of the shares
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-'V« of his sons and a sufficiency foe the maintenance of his wuo ana 

daughters.— M adras Sadder Dec. for 1860 p. p.*17 and 67.
39. A father is uot competent to alienate his immoveable pro­

perty, whether ancestral or self-acquired, to the prejudice of his 
sons, except under urgent necessity.— D itto  p. 227.

40. Alienation of a share in an undivided property to a relative 
of donor, without consent of the coparceners, heid to be opposed 
to Hindoo Law.— A gra  Sadder C. R . for 1860. p. 162.

41. In provinces where succession among Hindoos is governed 
by the Benares Shasters, alienation of joint property, even to the 
extent o f the alienor’s own share, is invalid; but if- the property 
be partitioned, the transfer is legal.— D itto  for 1864 p. 299.

42. Two cousins were joint sharers in land, The share of one 
was sold by auction and partitioned. The share o f the other was 
inherited by his widow in failure o f  more direct heirs, and held by 
her as a separate property. Held, in couformity with Hindoo 
Law Officer’s bywastha, that an alienation by gift to her daughter’s 
son by the widow was valid, and that the heirs of the party whose 
share was sold by auction, have no reversionary right to the share 
of the widow.— D itto for 1860 p. 222.

43. Held that a sale by a childless male sharer in undivided 
ancestral laud to another copartner though opposed to the general 
Hindoo Law, current in these provinces, is good and valid, if the 
coparcenary brethren have, at the time o f the settlement, or other­
wise entered into a compact to permit alienation provided the 
conditions of the agreement be not infringed. The ruling in the 
present case is distinguishable from, but reconcilable with that in 
the ease of Runjeet Sing and others versus Mussumut Hurkomwar 
and others, iu p. 8  vol. I  of Selected R eports North-Western 
Provinces.— D itto for 1862 p. 47.

44. Under the M itacskara  Law, an alienation by a son is in­
valid without the father’s consent.— W eekly  Reporter, vol. V lf .  
p. 449.

45. According to the MUacshara Law, a son has an equal 
right with bis father in ancestral property. He can compel the 
father to divide it during his life-time, and will a q i be bound by
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alienation made after his birth without his consent, imSs

under legal necessity. I f  the father, during the minority of the 
son, alienate any. property in fraud o f his creditors, such fraud 
would not bind the son, who was neither a party nor a privy to 
such fraud.— W eekly R eporter, vol. V II. p. 502.

46. Under the M itacshara Law, a father can dispose o f self- 
acquired property, and unequally distribute it among his heirs.— 
Ditto, vol. X. p. 287.

47. A  Hindoo wife or widow may alienate her stridhun whe­
ther it be moveable or immoveable, with the exception, perhaps, 
o f land given to her by her husband.— Stokes’  M adras High Court 
Reports, vol. I. p. 85.

48. According to the Hindoo Law current in Madras, the 
member of an undivided family may alien the share of the fami­
ly property to which, if a partition took place, he would be indi­
vidually entitled.— D itto, p. 471.

49. According to the Mitacshara, a conveyance or transfer o f 
joint property by one member o f a family is illegal without the 
consent of the other members.— W eekly Reporter, vol. I l l ,  p. 210.

50. According to the M itacshara  an estate cannot be burdened 
with the debts of one o f its joint owners after his decease.— D itto. 
p. 2 1 0 .

51. Under the Mithila Law, the father o f  a Hindoo family 
cannot give a mokurrari lease of land, at a nominal rent, as a re­
ward for faithful service, when his children, being infants, do not 
consent to such a grant.— Bengal L aw  Reports, vol. III. p. 21.

GUARDIAN.

1 . A suit cannot be brought on behalf of a Hindoo minor to
secure his share in undivided family property, unless there is 
evidence of such malversation as will endanger the minor’ s 
interest if his share be not separately secured. — Stokes1 Madras 
H , C, if , vol, I. p, 105.
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The stepmother of a Hindoo minor, and not his paternal 

uncle, is Iris guardain ; and she can exercise her powers as such, 
even though the parents of the said minor should have made him 
over to the paternal uncle.— Selected S. .Decisions, N , IV. P . for 
1847. p. 116.

3. According to Hindoo law a paternal grandmother has a pre­
ferential right over a stepmother to the guardianship o f a minor. 
The paternal grandmother, with the assent of the nearest male kins­
man on the father's side, has (in preference to the stepmother) the 
right to dispose of a minor in marriage.— W eekly R eporter vol.' 
V II. p. 321

MAINTENANCE.__ *

1 . A son, whether adopted or begotten, can claim maintenance 
of his father until put into possession o f his share of the ancestral 
estate.— Stokes’  M . H . C . R . vol. II . p. 43.

3. Suit bv a fem m e couverte to set apart for her maintenance a 
portion of her husband's property held by him in commonalty with 
others o f his family is inadmissible under the Hindoo Law.—  
Sudder Decisions, N . W . P ., for 1848. p. 170.
3. Where the widow o f a Hindoo is excluded by law from inherit­
ing her husband’s property, the courts are authorized to fix the 
amount of maintenance receivable by her, from her husband's heirs 
with reference to the circumstances o f the family.— Select Reports, 
vol. III. p. 223.

4. A  claim by a Hindoo widow for an allowance from her hus­
band’ s family dismissed with reference to her own conduct which, 
in the opinion of the Court, deprived her o f all claim to a main- ' 
tenance from them.— D itto , vol. V II. p. 144.

5. According to Hindoo Law, a son’s widow is entitled to main­
tenance so long as she leads a chaste life, whether she elects to 
live with her father-in:law or with her own relations.— W eekly  
R eporter, vol. II. p. 134.

6 . It is not necessary that a Hindoo widow should be main­
tained in the same state as her husband would maintain her,—  
D itto, vol, IV , p. 65.
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TEe fact of A. having been long supported by B. or of his 
having been purchased either as a slave or as a “  Chello.”  will not 
entitle him to claim perpetual maintenance for himself and his 
heirs, especially where A. docs not shew that he has been deprived 
of ordinary means of livelihood which he might otherwise have 
Commanded.— W eekly Reporter, vol. V II. p. 137.

8 . A right to future maintenance cannot be sold in execution 
of a decree.— Ditto, p. 311. (See also vol. V., p. I l l  and vol. III. 
p. 16, Miscellaneous Rulings.)

9. Arrears of maintenance are capable o f being attached as a 
debt due to a widow in execution of a decree against her.—D itto. 
vol. V III . p. 41.

10 . Where a husband does not object to Ms wife’s leaving his 
house to carry on an independent calling or give her notice to 
return, she is, when desirous of returning, entitled to mainte­
nance.— D itto vol. IX . p. 475.

11. An adulterous wife not being entitled to maintenance, may 
Claim, under certain circumstances, a bare subsistence.— Thomson’ s 
Hindoo Law, p. 74.

12. Held, by Peacock, C.- J. and Macpherson, J. (deciding the 
case,) a daughter-in-law cannot maintain an action for mainte­
nance against her deceased husband’s father when she refuses to 
live with him, and where he has do  ancestral or other property 
charged with her maintenance. His obligation towards her is 
purely moral. Held by Kemp and Loch J. J., that the obliga­
tion is legal, and can be enforced so long as the daughter-in-law 
continues chaste, whether she live with the father-in-law or not.—  
W yman’s R . C. C. R eporter, vol. V. p. 305-

13. A. was liable to pay B., a widow, a monthly allowance for 
maintenance. A. obtained a decree against B. as heir o f her 
husband, for a debt of her husband. Held that he was not entitled 
to attach the maintenance under the decree.— Marshall's Calcutta 
High Court Reports vol. I. p. 2.

14. When the maintenance of a Hindoo widow was not made 
by her deceased husband dependent on her living with his family,
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she is entitle*! to it notwithstanding she leave the house of his
family and go to that of her father.— M adras H. C, R . vol. I. p. 4.

15. Forfeiture o f ancestral and other property under Bengal 
Regulation XI. o f 1796 for acts committed by the sons of A. does 
not affect the rights o f A .’s widow who was entitled to maintenance 
out of the whole estate that was ancestral.— M oore’s Indian 
Appeals, vol. VI. p. 246.

16. Although the courts in India recognize the power of a
Hindoo to make a will, yet the extent o f the power of disposition 
by a testator is to be regulated by the Hindoo law add cannot in­
terfere with the widow’s right to a proper maintenance.— Ditto, 
vol. VIII. p. 66 . '

17. The widow of a Hindoo, who died before his father, is 
entitled to food and raiment only.— Select Reports, vol. III. p. 3 3 .

18. A widow (Hindoo) has no claim on her step-grandson, or 
her step-son’ s widow for maintenance, while she has a step-son

, living, who alone is bouud to maintain her even though the others 
are in joint possession with him of her husband’s estate .— D itto, 
p. 70.

19. Allotment of maintenance to a Hindoo widow must he pro­
portionate to  the returns of her husband’s estate.--D itto, vol. IV .
p. 422. {See also A pr a Sadder Court Reports for 1862, p. 96.)

20 . The mere receipt for some time by a Hindoo widow of a 
small money allowance o f food and raiment, does not bar her from 
suing for a maintenance, proportionate to the returns of her hus­
band’s estate.—-Valutta Sadder Court Decisions for 1850, p. 422.

21. Under the Hindoo Law and published precedents o f the 
court, a widow is entitled to maintenance from the heir of the 
family.— D itto for 1852, p. 796.

22 . A Hindoo widow doe3 not forfeit her claim to maintenance, 
unless she voluntarily leaves the house of her father-in-law.—D itto.

23. A  claim for maintenance in arrears is unsustainable.__
M adras Sudder Court Decisions, for 1858, p. 236.

24. Maintenance will not be awarded when the defendant’ s 
property is inadequate to bear the charge— D itto  for 1857, p. 82.



| (  B )», ( IM ) ( g L

K:-;_ ..^g'25. Maintenance will not be awarded unless it be proved that
the party is in possession o f an income upon which it may be 
charged.— M adras S. C. D eem , for 1859. p. 265.

26. A Hindoo leaves all his property to his sons, by will, and 
a partition is effected among them according to the terms of his 
will. The Court will grant maintenance to his widow after the 
partition, and direct each of the sharers to contribute.—Fulton’ s 
Calcutta Supreme Court R eports.— vol. I. p. 189.

27. A brother’s widow is only entitled to separate mainte­
nance out of ancestral property.— M adras S. A . Decs, for 1859, 
p. 272.

28. A  widow is entitled to demand an allowance in money for 
her separate maintenance.— D itto, for 1849. p. 1.

29. ’ The widow o f a member o f a joint family destitute o f 
paternal property, is entitled to be supported by the parceners so 
long only as she lives in their house and under their care.— D itto,

P- 5-
30. A widow afflicted with blindness is disqualified from inherit­

ing her husband’s estate; but his heir is bound to maintain ber 
and clothe her during her life in a respectable manner.— Borro- 
dalle’ s Bombay Sudder Court Reports, vol. I. p. 411.

31. A separate maintenance will not be awarded where the 
party sued has merely a floating and uncertain income.— M adras 
S. A . Decs, for 1859. p. 272.

32. The support o f a widow by her parents is optional. Should 
they refuse, her husband’s heirs are bound to maintain her even 
though she had not arrived to maturity at the time of her hus­
band’ s death.— D itto, 1858, p. 154.

3,2. A  mother notwithstanding that she has quitted her son’s 
protection withont adequate cause, is entitled to look to him for 
an allowance.— M adras <$■ A . Decisions vol. I. p. 170.

33. A widow of a deceased Hindoo succeeding to his property 
is bound to maintain, according to her means, the widow of her 
adopted son who died first.—Borrodaile’s Bombay Sudder Reports, 
vol. II. p. 446.
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tribes, by a woman of the Siulra or other interior class, is entitled 
to maintenance only.—Select R eports, vol. III . p. 1*12.

35, Where A. is proved to be the natural sou of his deceased 
father B., a Hindoo gentleman, and to have been recognized by B. 
as such, it is not essential to Ads title to maintenance out ol B. a 
estate that he should be shown to have beeu born in the house of 
his father or of a concubine possessing a peculiar status therein. 
W eek ly  Reporter, vol. XI. (P rivy  Council Rulings) p. 6.

3G. Alienations made for maintenance of cadet by head of 
Hindoo family, do not revert to the head, unless the cadet die with­
out lieirs. Provision made by cadet from saving for his illegimate 
sons not resumable by head of family.—lV ym an's R . C . 6. 
R eporter, vol. II. p. 298.

37. A wife who without her husband’  ̂sanction leaves him to 
live with her family, forfeits her right to maintenance. D itto , 

p. 123.
----- oo------

PARTITION.

1. Under the M itakshara there may be a partition without an 
actual division of the lands amongst the sharers to be held by 
them in severalty .— W eek ly  Reporter, vol. VI. p. 139.

2. Under the M itakshara Law, there may he a partition of an 
estate without a regular separation and actual division of land*.— 
D itto , vol. VII. p. 488.

3. The mother and widow of a Brahmin divided between them 
his property consisting of D ew u tter land, and right of officiating in 
a temple, reserving to each the power of alienating her own share. 
Such partition is invalid by the Hindoo Law, in consequence of the 
incompeteney of the parties j and a sale, executed by the mother 
on the strength of it, set aside.—Select R eports, vol. IV. p. 337.

4. In a case which arose in Ramghur, the Sudder Dewany 
Adawlut recognized the doctrine obtained from two precedents

x .
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o f a Hindoo joint family— on defect of proof that the estate 
claimed had (as charged) been solely acquired by him without 
aid o f common stock or labor,— Select Reports vol. V. p. 12.

5. When property was acquired by several joint brothers who 
contributed unequally means and labor in the acquisition, S. D. A. 
without reference to its Paudit adjudged that by usage and 
Hindoo Law, the brother who contributed most to the acquisition 
should receive a larger share.— Ditto, p. 335.

6 . An uncle and nephews were in a state of general severalty, 
hut held some ancestral property in common. Such tenure by the 
Hindoo Law of the Western Schools, will not establish the right 
o f the nephews to take their uncle’s estate before his wife and 
daughter’s son.-—D itto  p. 349.

7. A  private partition, in the absence o f any regular butwarah 
by the Collector, constitutes a legal severalty for all purposes under
the Hindoo Law.— D itto , vol. V I. p. 273.

8 . Any act or declaration showing an unequivocal intention 
on the part o f auy shareholder to hold or enjoy his own share 
separately, and to renounce all rights upon the shares of his co­
parceners, constitutes a complete severance or partition.— W eekly  
Reporter, vol. III. p. 41.

9. A  member o f a Hindoo family is not barred from his 
right of requiring a partition o f the family property, unless his 
conduct has led the other members of the family into a reason­
able well-grounded supposition that there has been a separation on 
his part, and. an acceptance of a defined portion of the property 
instead of his family share.— D itto p. 61.

10. A deed of partition between two brothers based on a com­
promise of suit, ratified by a decree of the Sudder Court, and 
putting an end to litigation previously entered into by their father, 
caunot be set aside without strict proof o f haste and precipitancy 
o f the settlement, inequality, restraint or coercion, or fraud.—  
D itto  vol. III . {P rivy  Council Rulings.) p. 51.

11. A person, admitting that brothers have been joint in 
estate, and alleging, a partition at a particular place and time



take upon himself the burden o f proving that partition.— 
D itto, vol. II. (P. C. Rulings) p. 31.

12. Co-partners may, on partition, retain possession severally 
o f such joint lands as they may have taken separate possession o f 
with the consent of all or at least o f a majority o f the co-part­
ners.—-̂Ditto, vol. V . p. 208.

13. The onus of proof is on the party seeking to except any 
property from the general rule of partition according to Hindoo 
la w .— D itto (P . V. Rulings) p. 67.

I t According to Hindoo law , the declaration o f an intention 
to become divided in estate amounts to a valid separation, though 
not immediately perfected by an actual partition of the estate 
by metes and bounds.— D itto  vol. V III. p, 83.

15 An actual partition by metes and bounds is not necessary 
to render a division of undivided property complete. But when 
the members o f an undivided family agree among themselves, 
with regard to particular property, that it shall henceforth he the 
subject of ownership in certain defined shares, then the character 
o f undivided property and joint enjoyment is taken away from 
the subject matter so agreed to be dealt with; and each member 
thenceforth has in the estate a definite and certain share which 
he may claim the right to receive and to enjoy in severalty, al­
though the property itself has not been actually served and 
divided.— Ditto ( P . C. Rutings,) p, 1 .

Hi According to the Mitakshara, the mother, or the grand­
mother, is entitled to a share when sons, or grandsons, divide the 
family estate between themselves; but she cannot be recognized 
as the owner o f such share until the division is actually made; she 
has no pre-existing right in the estate except a right o f main­
tenance. Under the Hindoo la w  two things at least are neces­
sary to constitute partition: the shares must be defined, and there 
must be distinct aud independent enjoyment.

Whatever is acquired at the charge o f the patrimony is sub­
ject to partition; but i f  the common stock is improved, an equa 
share is ordained. Where a coparcener, with comparatively small 
detriment to the joint estate, acquires any separate property by hi*

( 177 )
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joint, although the acquirer gets a double sharc .—W eek ty  Report­
er  rob IX . p. 61.

17 Where certain laud in dispute is found to be the plaintiff’s 
share, the defendant holding his separately, no further formal 
partition is necessary.— D itto  p. 115.

18. A  family joint in mess is not necessarily joint in estate ; 
nor is a partition by metes and bounds necessary before a division 
can take place : an agreement amongst the members that the 
ownership is to be in certain defined shares, takes away the char­
acter o f joipt enjoyment. On the death without issue o f one o f 
several uterine brothers undivided in estate, the surviving brothers 
succeed equally to his share.— D itto  p. 87.

19 Partition o f a dwelling house may bo claimed as of right 
by a Hindoo.— M arshall's Calcutta High Court Reports, vol. I.
P* I.

20. As a general rule, any sharer in a joint property is entitled
to claim a separation of his share in course of law, hut where the 
division is obviously detrimental to the interests of the other sharers 
in % .  property, the Courts would be justified in withholding a 
decree.— Selected Sadder Decisions, N . W . P . vol. I. p. 279.

21. A  deed of partition executed by an elder brother on his 
own part and on that o f his minor brother and which act was recog­
nized by the latter, on attaining his majority, cannot he ques­
tioned by the Courts.— D itto  p. 358.

22. To constitute a partition of a joint undivided estate, with­
in the Hindoo law, so as to give to each shareholder, a right to 
dispose o f his own share o f ancestral property, acquired with joint 
funds or by joint exertion, different from what he possessed while 
the family remained undivided, there must be an actual not 
merely a nominal separation. A mere agreement or express in­
tention to divide is not sufficient to create separate properties.—
D itto  vol. V II. p. p. 02 and 504.

23. W  hen partition is denied, the fact may he ascertained by 
reference to separate possession of house, or separate transaction 
of affairs.— Select R eports vol. VII. p. 87.



4. Ancestral property is liable to partition on the demand of 
any of the coparceners.— Madras Sudder d daw lvf Dec. vol. I. p.

*  210.

25. A minor can sue for division only op the ground of malver­
sation or danger to his interest while the property is in the hands 
of a managing member.— Madras Sudder Decs, f o r  1859, p. 263.

26. To sustain a olaim to a share of a deceased brother’s pro­
perty, it being admitted that there was no inheritance from the 
father, the claimaut must show that the property in question was 
acquired by the joint labors and exertion o f the deceased and 
himself.—Ditto vol. I. p. 101.

27. A will showing a wish on the part of the testator that his 
sons should enjoy his estate jointly, is no bar to a suit for parti­
tion o f the estate after his death.— D itto  p. '495.

28. Land granted for the maintenance of the rank aud dignity 
of a family is exempted from partition, but if the members sub­
sequently divide they may respectively enjoy the annual produce 
in such proportions as they may be found legally entitled.— Ditto 
for 1851. p. 87.

29. A  grandson may, by Hindoo Law, irrespective of all cir­
cumstances, * maintain a suit against his father for compulsory 
division of ancestral family property.— Stokes’ M . H . C. R eps. 
vol. I. p. 77.

30. While the members of a Hindu family enjoy in common 
undivided property, money expended in its improvement or repair 
is considered as spent on behalf of all the members alike and all 
have the benefit of the outlay when a division takes place.—Ditto 
p. 309.

31. Where one of four brothers sued, as a member of the uni­
ted family, for his share o f the profits o f a firm composed o f one 
brother’ s son and certain Mahomedan parties, it was held that 
he was entitled to such share on the concurrent authority o f the 
custom of the country and Hindoo law, that all the members of 
an undivided family share all profits equally. The other parceners 
however were decreed to retain their shares untouched, as they could 
not be supposed to have been necessarily informed either of the

( m  > (C T
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binding upon them.—  B oradailes Bom bay Sadder Reports, , 
vol. II. p. 2.

32. The mere execution of a deed of division does not alter 
the status of an undivided family unless actual possession of the 
shares has been taken by the shareholders under the terms of the 
deed.— M adras Sudder D ecs, for 1853, p. 125.

33. Where a divisiou of family property had taken place m 
which for 19 years a party had acquiesced, it was presumed that 
he consented to the share allotted to him, though under the Hin­
doo law he was entitled to a larger share.— D itto  for 1859, p. 81.

3 4  The possession o f certain lands appertaining to a joint 
estate, in lieu of an annual dividend o f the profits of the estate left 
under the management of one or more sharers, is sufficient to 
maintain a right of partition in the joint estate when required.—
Select Reports vol. I. p. 225.

35. A  partition in fa c t  is as binding as a partition by agree­
ment.— Fulton’s Calcutta Supreme Court Reports, vol. I. p. 132.

36. The sole manager of the joint stock o f a Hindoo family, 
supposing that joint stock to be augmented by his sole exertions, 
is not entitled to a double share of the amount of the augment 
tation for his trouble.— D itto  p. 165,

37. The acquisition o f a distinct property by. a member of a 
joint family without the aid of the joint funds or joint labor gives 
a separate right and creates separate estate.— D itto  p. 166 .

38. The union with the joint fund o f that which might other­
wise have been held in severalty, gives it the character o f a joint 
and not of a separate property.— D itto.

39. Held, following the recorded opinion of the Hindoo Law 
Officer, that a father who, after dividing his property among the 
sons by first marriage, retaining a maintenance for himself, after­
wards remarries and acquires fresh property, exceeding his former 
property in value, is competent to transfer the property thus re­
maining and acquired, to his second wife, provided that it is done 
for the benefit o f the issue by the second marriage.— A gra  S . V ,

B . for 1862 p. 71.
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One guilty o f concealing any portion o f the. common pro­

perty with the view of defrauding his co-heirs o f their share there 
in, upon division forfeits his share. ( Milacshara I. IX . 4— 12;
Judgment o f  the M adras Sudder Court in Special Appeal No. 40 o f  
1858.)

41. A party suing for division, and dying while the suit is 
pending, is held to he still undivided. His widow, consequently, is
not entitled to demand his share.— (Judgment, o f  Ditto in. Regular 
Appeal No. 86 o f  1864.)

42. An agreement between two heirs to separate, whether par­
tially carried into execution, or not carried into execution at all, 
may be enforced by action by the widow of a deceased parcener.— 
G rady’s Hindoo Law o f  Inheritance, p. 318.

43. Under the Hindoo law, as prevalent in Madras, sons or 
grandsons may compel a division against the will o f the father or 
grandfather of ancestral family property, leaving the question 
open as to a division of acquired property,—D itto  p. 35.1.

— — o o — —  .

PRESUMPTION.
*

1. Some brothers having possessed property jointly, the pre­
sumption is that their representatives are entitled only to the shares 
which belonged to the brothers under whom they respectively 
claim.— Weekly Reporter, vol. II. p. 123.

2 . The presumption obtains o f a continuance o f the joint 
right to ancestral property of a member of a joint Hindoo 
family, unless it is shown that he has, cither by his own 
act or by the act of some one competent to hind him, parted with 
that right.— Ditto, p. 288.

3 . When one of two, brothers (who were once joint) and his 
heirs have been in exclusive possession and enjoyment of a pur­
chased property for a long time, the presumption is that the pur­
chase was made by that brother, and that the other brother had
no right, title, or interest in it.—D itto , vol. III. p. 153.
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Where brothers are found to be living together as a joint 
Hindoo family, they must be presumed to be joint in property’ 
until the eoutrary is proved. This presumption would, to a certain 
extent, be rebutted by a clear admission or clear proof of the non­
existence of ancestral property.— W eekly R eporter vol. V. p. I f,5,

5. Where the manager of a joint Hindoo family re-purchases 
denarnee, the presumption is that the property so re-purchased is 
held by him for the benefit o f the joint family.— Ditto, p. 155.

6. The presumption that a Hindoo family, immigrating into 
Bengal from the N. W . Provinces, imports its own customs and 
law as regulating the succession and the ceremonies of Hindoo 
Law in that family, may be rebutted by showing that, except as 
regards marriage, all other ceremonies are performed according to 
the Law of the Bengal School and by Bengal priests.—
vol. V I. p. 295.

7. Where a Hindoo family lives joint in food and estate, the 
presumption of law is that all the property they are in possession 
o f is joint property, until it is shown by evidence that one mem­
ber of the family is possessed of separate property.

The purchase of a portion o f the property in the name o f one 
member o f the family and the existence of receipts in his name 
respecting it, may be perfectly consistent with the notion of its 
being joint. The criterion in such cases in India is to consider 
from what source the purchase money comes.— D itto  (p . C. 
Ruling*,} p. 48.

8. The presumption of Hindoo Law as to joint property cannot 
apply in a case where the property is claimed through a son-in- 
law living in the house of his father-in-law. — D itto, vol. V II. 
p 219.

9. So long as no partition is proved, the presumption is that 
the property is joint. Certain parcels being held in severalty, does 
not rebut the presumption as regards the rest o f the estate.—  
D itto, p. 451.

10. The common presumption of Hindoo Law in favor of 
members of a joint family, does not apply to a case in which 11 
years alter separation, one of the parties sues the others alleging
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gation of exclusive purchase was acquired by joint ancestral 
income.—D itto, vol. IX . p. 558.

| 11. The presumption of law is, that the whole of the property
of an undivided Hindoo family is in coparcenary. The onus lies 
on a member of such family to prove that it was separately ac­
quired.— M oore’s Indian Appeals vol. III. p. 229. See also Agra  
Sadder C. Reports for 1863, p. 228.

12. In cases in which a Hindoo widow, having a minor son 
living, sells or mortgages from necessity any portion of the 
real estate of her infant son which she holds in trust for him ; the 
burden of proof o f such necessity, if it be called in question by 
tiie minor after reaching his majority, as in all cases in which 
special pleas are pleaded, lies on the mortgagee or purchaser.— 
Calcutta Sudder Reports for 1856 p. 980.

13. In a Hindoo undivided family, the mere fact that one 
brother’s name was used in documents relating to property, affords 
no presumtion of his being sole proprietor; especially where he is 
the eldest brother, or is shown to be the managing member of the 
family.— Marshall’ s Calcutta High Court Reports voi I. part 1.
See also W eekly Reporter vol I. p. 38.

14. In a case where a Hindoo family migrate from one terri­
tory to another, if they preserve their ancient religious cere­
monies, they also preserve the law of succession. The presump­
tion is, until the contrary is proved, that the family so migrating 
have brought with them, and retain, all their religious ceremonies 
and customs; especially when the family is shown to have brought 
with it its own priests, who, and their descendants after them, 
continue their ministrations down to the period of contest.— M ar­
shall's Calcutta High Court R eports, vol. I. p. 2,

15. In conformity to the repeated rulings of Her Majesty’s 
Council and the late Sudder Court, the properties purchased in 
one brother’s name in a joint Hindoo family are joint, and not 
self-acquired and separate, and the onus o f rebutting such a p:te- 
•umption falls upon the party making the special plea— Ditto

v



f f fH r li,  ' ' < 181 > (CT
1‘ ^  ' v : " 1* ' ’ ■ J l i  J |
’=. \?S- .4^*69. See also Select A gra  Court. B eports, vol. II. p. p. 24,

27 and 70.
10. In conformity with the decisions of the late Sudder Court, 

where properties are admittedly not ancestral, the ordinary pre­
sumption of the joint interest does not arise from the fact of the 
members of the family living in eommensality.— H ay’ s High 
Court Beports for 1862, p. 438.

17 The mere circumstance of messing together is in law no 
conclusive proof of coparcenary in property.— Select R eports vol. I.

p. 35.
18. When the presumption of joint property in a joint Hindoo 

family is rebutted by production of an exclusive and separate title, 
the party against whom such a title is produced is bound to show 
that the title is 'n o t really exclusive and separate.— W eekly Re­

porter  vol. I. p. 107.
19. A reversionary contingent interest subject to the life estate 

o f a Hindoo widow may be assigned. The assignee o f such an 
interest is entitled to restrain the widow from committing waste 
by taking possession of the estate upon giving security to account 
for the usufruct during the widow’ s lifetime.— Marshall’ s Calcutta 
H igh Court R eports, vol. I. p. 622.

20. A debt incurred by the head of a Hindoo family resid­
ing together is under ordinary circumstances presumed to be a 
family debt.—•Stokes’ M . H . C. B . vol. T. p. 378.

21. The presumption is that a Hindoo’s property is ancestral 
and iiot self-acquired.— D itto p. 384.

22. The father and the son under the M itakshara Law are in 
the position o f a joint Hindoo family, and when ancestral estates 
are ‘ admitted to exist, the presumption of law is that all property 
they are in possession of is joint property, until it is shown by evi­
dence that one member of the family is, possessed of separate pro­
perty. The burden of proof, therefore, is on the member alleging 
self-acquisition.— W eekly Reporter, vol. XI. p. 436.

23. In a suit for thewlivision of the property of an undivided 
Hindoo family, the whole of the property of each individual is 
presumed to belong to the common stock, and it lies upon the
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party who wishes to except any of it from the division, to 
prove that it comes within one o f the exceptions recog­
nized by the Hindoo Law.— Knapp’ s Privy Council Reports, v o l 
II. p. 60.

24. Absence on the part of a husband for nine year3 does not 
furnish a presumption, in the eyes of the Hindoo Law, that he is
dead.—  Wyman’s R. V. C. R eporter, vol. IV . p. 252.

25. Mere separation in mess is not sufficient to rebut the pre­
sumption of joint ownership which arises when there is a nucleus 
of joint property, either admitted by the party pleading sole ac­
quisition, or proved against him by his opponents.— D itto, p. 132.

*-----oo------

PROPERTY. (Ancestral.)

1 . The power of a manager for an infant heir to charge an­
cestral estate by loan or mortgage, is, by the Hindoo law, a limit­
ed and qualified- power, which can only be exercised rightly by 
the manager in a case of need or for the benefit o f the estate.
But where the charge is one that a prudent owner would make in 
order to benefit the estate, a bonafide lender is ueft affected by the 
precedent mismanagement of the estate. The actual pressure on 
the estate, the danger to be averted, or the benefit to be conferred, 
in the particular instance, are the criteria to be regarded. I f  that 
danger arises from any misconduct to which the lender has been a 
party, he cannot take advantage of his own wrong to support a 
charge in his favor against the heir, grounded on a necessity which, 
his own wrong has helped to cause.— M oore’s Indian Appeals vol.
V I. p. 393.

2. According to the Mitaeshara, sons have in ancestral pro­
perty a vested interest which is saleable in satisfaction of claims.—  
W eekly R eporter vol. V. p.* 54.

3. Under the Mithila law, as expounded by the Vivada Chinta- 
mani, and supplemented where deficient by the M itakshara, a sou 
has ownership in ancestral property even daring his father’s life­
line ; and such ownership accrues on the son’s birth, from which
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decree against the father is not sufficient evidence of the necessity 
for his selling his son’ s interest in ancestral property.— Ditto vol.
IX  p. 469.

4. Under the M itacshara law, a son is entitled to recover from 
the purchasers from his father ancestral property, improperly sold 
by the father, and in the absence of proof of circumstances which 
would give the purchaser an equitable right to compel a refund 
from the son, the latter would be entitled to recover without re. 
funding any part of the purchase-money. . But if it is proved 
that the son got the benefit of his share of the purchase-money, 
the son must refund his share o f , the property sold. And 
where the purchase-money has been applied to pay off a valid 
incumbrance on the estate, the right o f  the son to recover will be 
subject to that o f the purchaser to stand in the place of the in­
cumbrance. The onus in such cases to prove the application o f  
the purchase-money lies on the purchaser.— Ditto p. 511.

5. Collectorate Challanns acknowledging the receipt of Go­
vernment revenue, were held to be no evidence of the necessity 
for the sale o f the ancestral property on account of which the re­
venue was paid.— W eekly R eporter vol. V III . p. 519.

6 . Property purchased by a father in possession o f ancestral 
property as manager for himself and his sons, from the profits o f 
such ancestral property, is itself ancestral property.— D itto  vol IX - 
p. 256.

7. Shares in ancestral property may be sued for, whether they 
are held jointly or separately.— D itto vol. III. p. 108.

8 . In a suit by a son to annul an alienation of ancestral pro­
perty by his father, the onus is not on the son to prove the absence 
of necessity for the sale, but on the purchaser to prove the exis­
tence o f the necessity. When the necessity is shown, it is not for 
the lender to see to the application o f his money, nor can his title 
be vitiated even if the borrower wastes the loan and neglects to 
appropriate it to the purpose for which it was borrowed.— D itto  

vol. II. p. 292.
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sued to cancel the sale, and oust the purchaser therefrom, the 
Court held the son entitled to sue for caucelment of such sale.— 
Moonshee Honooman Persaad’ s High Court Report* N. IV- P . vol-
I. p. 86 .

10. When a Hindoo dies indebted, his estate does not, in whole 
or in part sufficient to pay off the debt, vest in the creditor as if 
by hypothecation; but the entire estate absolutely passes to the 
heirs with full power to deal with the whole estate before satis­
faction of the debts.—D itto  p. 72.

11. Where a mokuraree lease, at a nominal rent of a small 
portion of ancestral property, was granted for long and faithful 
service to a Dewan of the family by the father, without the con­
currence of his infant children, the grant was held to be invalid 
under the Mitakshara L aw .—  Weekly R eporter vol. X I. p. 313.

12. Under the Mitakshara Law, a son is equally entitled with 
his father, as well to the profits o f ancestral property as to the 
property itself, from the moment of his birth or adoption.— D itto  
p. 436.

13. A Hindoo father has no power to settle ancestral property 
by conveyance in his lifetime or by will to take effect after his 
death, without the consent o f all lus sons living at the time. 
Where such a settlement is not assented to by the sons living at 
the time, and another son is afterwards born no subsequent assent 
o f the former would be binding on the latter.—D itto  p. 48.

14. Under the Hindoo law in force in these Provinces, a suit 
. may be brought by the son for the prevention or annulment of an
illegal alienation of ancestral property by his father, during the 
latter s lifetime. Held also that under the existing law and prac* 
tice, it is not improper, when a suit is brought for the annulment 
o f  an illegal transfer, and also for possession of such property, to 
decree the former, and dismiss the latter portion o f the claim, the 
precedents of the 28th November last, 21st February 1853 and
31st July 1852 and other similar precedents notwithstaning.__
A gra  Law Journal vol. I. p. 34. See also Select A gra  Court 
Decisions, vol. I. p,p. 206 and 286.
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-A- distribution o f ancestral property which has been ac^

~~~ quiesced in by both parties, need not be set aside though contrary 
to the ordinary rules of Hindoo law.— Selected Decisions N . PF.
P  vol, II. p. 69.

16. Under the Hindoo law the sale of the rights and interests 
of a father in ancestral property in payment o f a debt incurred for 
the benefit of the family extinguishes the contingent interest of 
bis sous in this property and gives to the auction purchaser a 
right to the possession of the entire property sold.— A gra  S. R. 
vol. II. p. 469.

17. Ancestral property is not to be confined to such as the 
father had derived from his ancestors, but included paternal 
property or such as had been acquired by the father by whatever
title, and was possessed by him at the time o f his decease.— 
M oore’s Indian Appeals vol. V III. p. 91.

18. Under the Hindoo law the sale of the rights and interests 
of a father in ancestral property in payment o f a debt incurred 
for the benefit o f the family extinguishes the contingent right 
of his sons in this property and gives to the auction purchaser 
a right to the possession of the entire property sold.—A gra  
Sadder Reports vol. II . p. 469.

PROPERTY. (Self-Acquirecl.)

1 . Under the Hindoo law acquisitions, whether o f real or per­
sonal property, by one o f two brothers with his own funds and by 
unaided exertions, are his sole property, and the other brothers 
cannot claim to share therein, although the brothers may be living' 
together in a state o f union.— Selected Decisions N . W. P. vol. II. 
p. 438.

2. Under the Hindoo Law acquisition by the managing partner 
is for common benefit and the money borrowed for the purpose is 
payable by each sharer in proportion.— Select Reports vol. I. p. 76.

3. One of four Hindoo brothers, while living in family part­
nership with the rest, obtaining a considerable grant of land, is 
held to be exclusively entitled to it by Hindoo law; it not being

f ■ \'J . ... >>' , *
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shown that he obtained it by means ot aid from any joint funds of 
the family,— Select Reports vol. I. p. 178,

4. Two Hindoo brothers, living together without any paternal 
estate, purchase sundry lands and hold them for several years in 
common tenancy. Claim by the younger against the elder for a 
moiety of the lands. It appearing that the defendant chiefly con­
tributed the capital of the purchase money, both giving their 
labor to the improvement o f it, one-third o f the joint estate was 
adjudged to the plaintiff.— Ditto vol. I. p. 335.

5. Lands purchased by the father , in the name of his sou, 
though registered in the name of the latter, being in the 
possession of the former and bona fide  his property, the son has 
no right to dispose of them.— Select Reports vol. III. p. 363.

REVERSIONER.
1 . The reversionary heirs to ati estate of a sonless Hindoo, 

vacated by the widow's death, to which she succeeded, are his 
heirs surviving at her decease;—so that of several kinsmen of 
equal degree who would have jointly succeeded, but for the 
widow, if any die in the interim between the deaths of the hus­
band and widow, their heirs are excluded.-—Select Reports, vol. V,
p. 282.

2. Suit to set aside alienations made by the grandmother 
of the plaintiff. The plaintiff's mother, the immediate reversioner, 
being in possession of a part of the property comprised in the 
disputed alienations, and not being in a position to institute pro­
ceeding,— Held that the plaintiff, as the next reversioner, was 
entitled to sue to protect his own future rights.— W eekly Reporter, 
vol. II. p. 255.

3. A reversioner cannot, during the lifetime of a Hindoo 
widow, sue to set aside a sale made by her if 12 years have elapsed 
siucc the date of sale, though he may, during her lifetime, sue 
to have the sale declared void and to prevent waste. Such limi­
tation does not affect the right o f suit of the reversioner after 
the widow’s death when he succeeds as heir.— D itto, p. 272.



!. The right of reversioner entitled to succeed on the ^
of a childless Hindoo widow, if he shall happen to survive her, 
cannot, be sold in execution of a decree of Court.— W eekly Reporter 
vol. Y I. p. 34.

5. A reversioner in the position o f a son or step grandson may 
sue in the lifetime of a Hindoo widow in possession, to prevent 
waste.— Ditto, vol. V II . p. 119.

6. A  sale by a Hindoo widow is not invalid, hut is limited 
to her life-interest, and the reversioner is only entitled to a declar­
ation, that the sale will not affect his interests beyoud the widow’ s 
life.—D itto, p. 167.

7. A reversioner may he entitled to a declaration, whether the 
alienations made by a Hindoo widow are valid and binding on the 
absolute heir; and if he can prove that wilful default is .about 
to take place, he will be entitled to relief from the Court.—D itto  
p. 303.

8. The right of a reversionary heir to succession on the death 
o f a widow in possession is a contingent one. It is only on the 
death o f the widow, when his rights as reversioner are converted 
into a right to immediate possession, that he is required to sue 
for possession o f the estate. The mere fact o f the adoption of 
another party does not prejudice his rights. Those rights are 
invaded only when the adopted son, on the death o f the widow, 
takes possession o f the property as adopted son. Section 11 Act 14 
o f 1859 has no application to such a case.— Ditto, p. 357.

9. On the death o f a Hindoo widow, her husband’s heirs are 
entitled to all his immoveable property, except so much as she 
may lr,we disposed o f under circumstances making her alienations 
binding.— D itto, vol. V II . p. 519-

10. The mere fact of alienations by a Hindoo widow, not 
binding on reversioner after her death, does not entitle him to a 
declaratory decree. Waste on the part of the widow must be 
proved to entitle him to such a decree.— W eekly Exporter, vol. IX. 
p . 4 6 0 .

11. When a childless Hindoo widow is the heiress and legal 
representative of her husband, the reversionary heirs are bound

'



relating to her husband's estate, which are obtai^^
^against her without fraud or collusion; and they are also hound 

by limitation^ by which she, without fraud or collusion, is hound. 
When alienations of her husband’s estate are improperly made by 
the widow, they are good as against her for life ; and-the rever­
sionary heir's cause o f action does not accrue until her death. 
Rut when property belonging to the husband’s estates is held 
adversely to the widow, and never reaches her hands, the cause 
of action accrues to her, and a suit, whether by her or by the 
reversionary heir, must be brought within the usual period count­
ing from the commencement of the adverse possession.— W eekly  
Reportr, vol. IX . p. 506.

12, A pottah granted by a Hindoo widow after the assignee o f 
the reversionary heir has been appointed manager of her estate, is 
good and valid against, her, and therefore against him.—D itto, 
p. 598.

13. The sale by a Hindoo widow of a larger portion of her 
husband’s estate than is necessary to raise an amount authorized 
by the law, is not absolutely void as against the reversioners, who 
can only set it aside by paying the amount she is entitled to raise 
with interest.—D ifto , p. 107.

11. Plaintiff claims as heir of her father; she does not claim as 
heir of her sister, and although she and her sisters took the estate 
as heirs of the father, still her sisters had merely the right which 
a female takes by inheritance, namely, a right which continues 
only during her life. The sisters could not transmit the estate 
to their heirs, but the estate upon their death passed to the 
plaintiff as the heir of her father. Therefore the plaintiff is 
not bouud by the decrees which were obtained against the sisters 
during their lives.— Wyman’s R. C. C. R eporter, vol. III. p. 41,

15. A reversioner, if he can show that n wilful default of 
revenue is about to be made by lifehohler, in order to bring the 
estate to sale, is entitled to such relief from the Court as will 
prevent the apprehended occurrence of a sale for arrears. A rever­
sioner has a right to sue to prevent waste, and such a sale would 
be wilful, and fraudulent real waste ol the property.— Ditto, p. 2UG.

55* ^



STRIDHAN.

1. The word “  inherited”  used in the M itaeshara  in regard to a 
woman’ s Stridhan refers to persoua) property alone.— W eekly R e­
porter, vol. III. p. 105.

2. According to the M itaeshara and Vivaria Chintamonee, a ll 
property inherited by a woman does not become Stridhan; im­
moveable property, inherited from her son, descends on her death 
to bis heirs.— D itto, p. 140.

3. An adopted son has all the rights and privileges o f a son 
born, and is also entitled to succeed to the mother’s Stridhan 
iu the absence of daughters.— D itto, p. 49.

4. A gift of money by a sou to his mother for the purposes o f 
maintenance of the mother, comes within the meaning of Stridhan 
in the Hindoo Laiv.— D itto, vol. V. p. 53.

5. According to the law of the Benares School, no part of her 
husband’s estate, whether moveable or immoveable, to which a 
Hindoo widow succeeds by inheritance, forms part of her Stridhan 
or peculiar property ; and the text of Katyayana, cited, must be 
taken to determine, first, that her power of disposition over both 
is limited to certain purposes: and secondly that on her death 
both pass to the next heir of her husband.— D itto, (P . C. R ulings) 
p, 23.

G. Where with the acquiescence of kin, widows took by gift from 
their husband an interest, which otherwise would only have been 
for life or have passed to the kin, the Pandit of the S. I). A., treats 
the same as Stridhan.— Select Reports, vol. V. p.

7. Under the Hindoo Law a gift of property to a woman by 
her relation is lier Saudayica or gift from affectionate kindred and 
is at her entire disposal.— Ditto, vol. VI. p. 77.

8. Every thing acquired by a married female, by any of the 
recognised modes of acquisition, descends in the same manner to her 
daughters’ daughters, &c. There is only one point on which this 
interpretation of the Mitaeshara has been restricted by the several 
judgments of the High Court of Bombay. It has been ruled that 
the property acquired by a woman, through inheritance from her
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X ^ ^ A fo a n d , is not Stridhan according: to the Mitaschara. In the 

judgment of the High Court, Appellate side, in the case of Jarai- 
yatras and Uttamram versus Bai Jama.— (Bombay High Court 
Reports, vol. II. page 10,) the following passage occurs ;—

9. “ The notion that according to the Mitacshura such (immove­
able) property (inherited from a sonlcss husband) forms part o f 
the widow's Stridhan, and as such goes on her death to her heirs, 
not to her husband, was founded on a passage o f Sir T. Strange 
(p. 248, 4th Clause,) which was itself based on a mistaken reference 
to the Mitacskara. The Mit. Chapter II. Sec. II. Cl. 2, undoubt­
edly classes property acquired by inheritance under the widow’ s 
Stridhan ; but (as pointed out in Devacooverbai’s case) Clause 4 
of the same Chapter and Section conclusively shows that the words 
acquired by inheritance, as used in Clause 2, relate only to what 
has been received by the widow from her brother, her mother, or 
her father, i. e. from her only family .” — W est and Buhler’s D igest 
o f  Hindoo Law  (Introduction) p. L X IV ,

------ oo -------
SUCCESSION.

1. Property real and personal, having been given by a Hindoo
to his concubine, and descended at her death to two surviving 
daughters ; on the demise of one daughter, the sister takes her 
share : the lawful wife o f the father has no claim.— Select Reports. 
vol. I. p. 8.

2. According to the Hindoo law as current in Agra, a childless 
widow, after her husband’s death, will succeed to the moiety of 
a village granted to hiui and to his brother, by the IIajall of the 
country, on a rent-free tenure; partition being presumed. She 
has only a life-interest therein, and cannot alienate it. After ' 
her death it will go to her husband’s heirs.— D itto  vol. II. p. 320.

3. Accordiug to the Hindoo law as current in the West, the 
daughter of a sou who died before his father, the original 
acquirer of the property at issue, has no right during the lifetime 
o f the widow o f a grandson in the male line of such original 
acquirer.— Ditto vol. VII, p, 59.
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N̂ -*s2 * . Where a suit was brought for a declaration that the defen, 

dapt had forfeited her right to the estate o f her deceased husband 
by reason of a proved act of unehastky committed after the estate 
had vested in her, Peacock C. J. held, on appeal, that unchastity, 
even if accompanied by degradation and expulsion from caste, 
would work a forfeiture. Taking the same view of Act X X I. of 
1850 as Sir L. Peel had done in Sammonee Dossee, tie considered 
it to abolish Hindoo law, so far as it inflicted forfeiture of 
property or impaired or affected rights of inheritance by reason, 
o f degradation from caste. Sreemutty Mutunginy Dabea verms 
Joycally Dabea.— The Englishman, 12th March I860.

5. The appellant (a Hindoo woman who had embraced the 
Mohamcdoo faith) sued her husband to recover property which 
devolved on her at the death o f her parents, A Pimchayit decided 
that she (previous to her apostacy) had forfeited all claim to the 
property in question by her profligate conduct. Their award was 
tipheld and the claim dismissed.— Select Reparts vol. II. p. 257.

6. Py the law current in the Madras Presidency, on the death 
of an undivided Hindoo without male issue, his self-acquired 
property, unless it has been previously disposed of, devolves on 
his surviving coparceners and his widow is only entitled to main, 
tenance.— Stokes’  M adras High Court R eports, vol. I. p, 412.

7. According to the M Uacsham  a step-brother inherits after 
the widows if he survives them, otherwise an uterine brother’s 
son succeeds.— W eekly  R eporter vol. IT. p. 123.

8. Married daughters are not excluded from succession by 
either Dyabhaga or M itakshara,— Ditto p. 176.

0. According to the Mitacshara Law, a widow eauuot succeed 
when the property is joint and undivided even if her husband’s 
brothers withdraw their claim to his share, She is entitled to 
maintenance only.—Ditto vol. V. p. 176. .

10. Where the MUacshara Law prevails, the widow o f a 
member of a joint Hindoo family cannot succeed to her husband 
in prcfercucc to his brother, and is no heir to her brother iu-L w 
or to his widow,— D itto vol. V l l .  202.



On the death of a Hindoo (who had been separate m 
estate from his brothers), and during the life-time of his widow, 
his brother's sons having claimed as his heirs, and obtained 
mutation of their names on the Collector's rent-roll Held that
as under the M ilacshara (under which the case came) the widow 
would succeed, the act o f the nephews was hostile to her, and 
their possession for more than 12 years was adverse possession 
barring her claim. Held, that if a widow without fraud or 
collusion would be barred, the reversioners claiming to succeed 
on her death would also be barred.— W eekly R eporter voL XL 
p. 9.

12. The general rule o f Hindoo Law, which gives a preference 
as heir to The whole blood over the half blood, extends also to a 
raj, in tlic absence of evidence showing that the family custom 
by which the succession to the rnjdom is governed supersedes the 
general law. Where a custom is proved to exist, it supersedes 
the general law, but the general law still regulates all beyond the 
custom.— Ditto vol. XII. (P rivy  Council Rulings) p. 21. /

13. The sister of a Hindoo whose property has devolved upon 
his widow, is not in a position to contest the actions o f the widow 
with regard to the property she has inherited, she not being in­
cluded among the Bundhoos or Cognates .— Agra L aw  Journal 
vol. I. p . 15 .

14 . According to the M ilacshara law widow of the deceased 
takes the precedence of the brother in a divided Hindoo family.— 
H ay’s High Court Reports for 1862, No. 2, p 119.

Xfr. Property accruing to an individual by his own .labor de- * 
x .dves under the Hindoo Law where there is no son nor adopted 
SOU upon the widow.—»S'. D. A . Decisions N . IV. P . vol. 1. p. 28.

16. The right of inheritance to the estate of a deceased guroo 
much less of a division of property left by him, whether hereditary 
or self-acquired, amongst his chains, does not exist, but the right 
of succession depends upon the nomination made by the deceased 
guroo, confirmed by the mohunts of the sect on the occasion o* 
their assembling for the performance o f their duty.—D itto , p. 309

17, The right of succession to the property of a gostain  being
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of a temple, is regulated by the rules applicable to the 

Sum yasees, The marriage of such a mohrnt ia not valid, aud his 
widow has no right to inherit.— S. Decns. N. W. P . vol. IX. p. 49.

IS. Though a female may be the disciple of a gossain, she can­
not, under the Hindoo Law, succeed to his property, the succes­
sion being confined to male pupils. Lands bestowed by a zemin­
dar in perpetuity upon a gossain, escheat upon the death o f the 
donee without legal heirs together with any buildings or graves 
standing thereon, to the ruling power and does uot revert to the 
donor.— D itto, p. 235.

19. The illegitimate children o f a deceased Brahmin, Cshetrya 
or Vyasa have no claim in his estate beyond maintenance.—.Ditto 
p. 491.

20. An illegitimate son of a Cshetrya, one o f the three rege­
nerate castes, by a Sudra woman, cannot by the Hindoo law o f 
inheritance, succeed to the inheritance o f his putative father; but 
is entitled to maintenance out of his deceased father's estate. In 
the case o f the Sudra class, illegitimate children are qualified to 
iuherit.— M oore’s Indian Appeals vol. VII. p. 18. (See Select R e ­
ports, vol. H I. p. 132.)

21. One adopted by the Critrima form, which is in use in Be- 
har, Tirhoot, &c., takes inheritance both in his own family and 
that o f his adoptive father.— Select R eports, vol. I. p. 15. Note.

22. According to the law current in Behar, a widow is not en­
titled to her husband’s share of joint property, but to maintenance 
only.— D itto, vol. I. p. 16. Note.

23. The mere act o f performing the funeral rites o f a deceased 
Hindoo gives no title to succession, without proof o f right.—D itto  
vol. I . fi. 20.

21. The proprietor o f a talook in Benares died, leaving three 
sons. The first son died leaving a son, the plaintiff: afterward* 
the second son died. The grandson sued defendant, the third sou, 
for a partition, and his share. There were surviving, besides the 
parties, two widows o f the second sou. Adjudged that the plain, 
tid and defendant take half and half by inheritance; and that 
the widows receive maintenance__ D itto , vol. L  p. 09.



V' 25. Sons by different mothers shajre equally. A distribution 
is made among them per capita aud not p er  stirpes, not according 
to the mothers, but with reference to the number of earn.— Select 
Reports vol. II. p. 116.

26. The brother's daughter’s sou, and the grandson of a daugh­
ter’s son, cannot inherit, even though there should be no other 
heirs.— D itto, vol. III. p. 37.

27. According to the law current in Benares, if the family 
be not joint, but divided, the property of the deceased would de­
volve ou his daughter; if joint and undivided, on his brother’s 
son, who would share alike. By the law current in Bengal it 
would devolve on the daughter, whether the family were united 
or separated.—Ditto, vol. III. p. 236.

28. By the law current in the West, a widow does not inherit 
the property of her husband when held in co-parcenary, but only 
when held in severalty. Iu the former case, she is only entitled 
to maintenance out of it.— Ditto vol. III . p. 330.

29. The reversionary heirs to the estate of a sonless Hindoo 
(vacated by the widow’s death) to which she succeeded, are the 
heirs who survived at her decease; so  that of the several kinsmen 
of equal degree who would have jointly succeeded, but for the 
widow, if any die in the interim between the deaths o f  the husband 
and widow, their heirs are excluded.— D itto vol. V. p. 282.

30. An uncle and nephews were in a state of general 
severalty, but held some ancestral property in common. Such 
tenure by the Hindoo law of the Western Schools, will not estab­
lish the right of the nephews to take their uncle’s estate before his 
wife and daughter’s sou.— Ditto vol. V . p. 349.

31 . A  Hindoo woman of Behar, who had inherited the entire 
estate of her father, died, leaving a sister’s son’s sons, and a 
daughter. Held that the former succeed, and that p er capita 
aud not per stirpes.— D itto vol. V I. p. 801.

32. la  the event of joint succession by a Hindoo family to 
ancestral property, joint tenancy will be presumed until the 
contrary is proved.— D itto vol. V II. p. 20.

33. A  party having become a byragec (but mixed ia worldly
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^^-'affiiirs) was held not to have become an ascetic to such an extent 

as to exclude liis adopted son from succeeding to his property.— 
Calcutta Sudder D eem , for 1852, p. 1089.

84. Under the Hindoo law though an insane cannot succeed to 
the inheritance of property, a person who has once succeeded to 
property is not to be dispossessed o f  it, if he subsequently becomes 
insane,— D itto for 1854, p. 244.

35. Suit by a Hindoo widow to recover from a second widow 
her half share of the deceased husbaud’s estate. Held that incon­
tinence of plaintiff is established, and the right o f succession 
which hy the Hindoo Law she has thereby forfeited is not affected 
by the provisions o f Act XXI. of 1850, which refer to the renun­
ciation of the Hindoo religion and not to a case of incontinence.—  
D itto , for 1858, p. 1891.

86. By the M itacshnra law, the stridhan property of a wo­
man goes on her death to her husband and failing him to his near­
est kinsman allied by funeral oblations.— Ditto, for I860, p. 641.

37. In cases o f inheritance, in order to legalise auy deviation 
from the strict letter o f the law, it is necessary that the usage 
authorising such deviation should have been prevalent during a 
long succession o f ancestors in the family, when it becomes known 
by the name of Kulachar, and has the prescriptive force o f law.—  
Select Deports vol. II . p. 116,

38. On failure of undivided members, those who are divided 
may inherit.— M udrus Sudder Dec. for 1859, p. 35.

39. I f  one who has been adopted die without issue, the pro­
perty of the adopter goes to his natural heirs.— D itto  p. 2 6 5 .

40. The person introduced into a family as a son obtained by 
gift being cutoff from alliance, under the Hindoo law, with his na­
tural kindred, they forfeit all claims to succeed to his estate, 
which on his demise without issue reverts to the adoptive family 
— D itto for 1855, p. 125.

41. Except in the ease o f regalities and certain ancient zemiu- 
darics which vest in the eldest son, to render an unequal distri­
bution of ancestral property among;,t his sons by a father valid, 
the distribution must be effected during the lifetime of the father
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» consent o f the sons and separate and independent pos­

session o f their shares must bo at once assumed by the several 
sharers.— Madras S. D. for 1S19, p. 127.

42. When two sons qf one common ancestor succeed to 
ancestral property and one of those sons die without male issue, 
the surviving sou and not the deceased's widow or daughter is 
entitled to the succession.—M adras Sudder Adawlut Decs. vol. L  
p. 485.

43. The sons o f a man who divided his property during his 
lifetime into three shares, one for each of his sons, and one for 
hitnseif, his wife and daughter, have no claim to the reserved share 
upon his death, the widow and daughter surviving him.—D itto  
vol. II. p. 1G.

44. The illegitimate sons o f a husband succeed to the property 
of their father to the total exclusion of the legitimate sons of 
his brother who also was a bastard.— Ditto for 1819, p. 50.

45. The illegitimate son of a Sudra, who died leaving neither 
sou, daughter, nor daughter’s son, is entitled to take the heritage, 
but not if he belonged to one o f the superior classes.— /Ji/fo vol.
I. p. 546.

46. The share of a member o f an undivided family dying 
without issue vests in his brother and not in his widow.— Ditto for 
1858 p. 125.

47. A Hindoo widow, whether childless or not, stands next 
in the order of succession on the failure o f male issue. 5Vhero 
A. had two wives B. and C., and 11. predeceased A. leaving three 
daughters, and C. survived A. and was childless. Held that C. 
succeeds to A.’s property, in preference to the three daughters.—
Stokes' M . / /. C. Hep. vol. I. p. 223.

48. Under the Hindoo law, prostitute daughters living with 
their prostitute mother, succeed to the mother’s property in pre­
ference to a married daughter living with her husband.— Calcutta  
Sudder Decs, for 1846, p. 298.

49. A widow is not competent to claim a share o f  undivide d 
ancestral property, nor can she be considered as a coparcener, o f 
the estate. If ancestral property o f an undivided family has
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' '^ ^ ^ k je n d e d  to an adopted son, he becomes the owner of it, and on 
death his widow succeeds to it to the exclusion of the widow of 
his adoptive father.— Madras S. A . Dec. vol. I. p, 210.

50. A sister as among the heirs taking under the Hindoo law 
is not recognized.—D itto for 1859, p. 247.

51. The moment a party becomes afflicted with leprosy, he 
loses his natural right of inheritance and the disqualification de­
scends to his heirs thus afflicted.— D itto  for 1857, p. 210.

52. It is only when leprosy assumes a viruleut and aggravated 
type that it is regarded by Hindoo law as a disqualification entail­
ing forfeiture of inheritance. The rights of the party are not 
affected when attacked by it in a mild and simple form,— M . S. A .
Dec. for 1860, p. 239.

53. The mental incapacity which disqualifies a Hindoo from 
inheriting on the ground of idotcy is not uecessarily utter 
mental darkness. A  person of unsound mind, who lias been so 
from birth, is in point of law an idiot. The reason for disqualify­
ing a Hindoo idiot is his unfitness for the ordinary intercourse of 
life.— Stokes’ M adras H. C. Rep. vol. I. p. 214.

54. According to Hindoo law, the widow of a party who had 
until his demise lived conjointly with a first cousin, and which 
widow subsequently to her husband’s demise had continued to live 
on with her husband’s said first cousin until he demised, and 
enjoy a community of goods with him, as in her husband’s lifetime, 
was entitled to succeed to the property acquired by the said first 
cousin o f her husband, in supersession o f a lineal descendant of 
the common ancestor, but belonging to a branch of the family 
long dissevered from that to which the first cousins belong.— A p r a 
Sndder Decs, for 1862. p. 306.

5,5. Under the Hindoo law, in conformity with the opinion of 
the Court’s Pundit, where one of two brothers took under a will, 
a jUint and equal share in real property bequeathed by their father, 
a third brother is entitled to succeed by inheritance to half o f the 
moiety possessed by one o f the brothers predeceasing him, his 
holding in severalty notwithstanding.— D itto  for 1863, p. 533.

56: Where the plaintiff sued as daughter to succeed to the
\  *?
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^-jproferty of her deceased father, to the exclusion of the defendant, 

the childless widow o f a son who predeceased his father, and who
was in possession o f the property, held that, in conformity with 
the Hindoo law of succession, as laid down by former prece­
dents, the daughter was sole heir to her father, as to hereditary 
property, hut was not entitled to property acquired by the son who 
had female issue, and to a certain mouzah in regard to which the 
widow had been recorded as proprietor during her father-in-law’s 
life.— Atrru S. D eem , for 1864, p. 171.

57. The devolution of Stridhan from a childless widow is regu­
lated under the Milakshra  by the nature of her marriage, and if it 
was according to the four approved forms, the Stridhan goes to the 
collateral heirs of her husband.— W eekly Reporter vol. X . (P . C 
Rulings) p. 3.

58. According to Strange, El. H. L,, adultery divests the 
right of a widow to inherit after it has vested.

, On the other hand, the Shastri’ s opinion seems to be sup­
ported by the Viramitradaya, where it is said, f  221 p. 2. 1. 8.

“ And these persons (those disabled to inherit) receive no share 
only in case the fault was committed or contracted before the di­
vision of the estate. But after the division has been made, a 
resumption of the divided property does not take place, because 
there is no authority, (enjoining such a proceeding). Colebrooko, 
quoted by Strange (App. to Chapter VII. p. 272.) lays down the 
principle that after the estate has once vested it can be forfeited 
only by loss of caste. A woman would in general be expelled 
from caste for proved incontinence, and hence Sir T. Strange (p.
164.) has inferred that a widow holds “  dumcasta fuerit ”  only; 
but the authorities quoted by Colebrooke do not support the view 
that any forfeiture o f property necessarily attends expulsion from 
caste. It would follow as a necessary consequence in the case of 
a member of an undivided family, as all the property would he 
appropriated by those members who remained in communion with 
the caste, but this would not be so in the case o f a separated per­
son.— W est and B nhkP s Digest o f  Hindoo Law, p. 300

,59. By the law of inheritance prevailing in M adras and
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throughout the southern parts o f India, separate acquired estate 
descends to a widow, in default of male issue o f the deceased 
husband.— M o o res  Indian, Appeals, vol. IX . p. 539.

6 9 . Held, in accordance with the decision o f the Privy Coun­
cil in Shiba Gunga case (IX . M oore p. 609), that a Hindoo, 
subject to M itakshara, may die possessed o f a share in joint family 
property, and also of separately acquired property, and that the two 
will not necessarily devolve on the same heir, but that they may 
either descend to different persons, or if descending to the same 
persons, may descend in a different way and with different conse­
quences. In that case no presumption exists in favor of the 
cognate heirs in regard to the self-acquired property. It may be 
generally laid down that any Hindoo within those provinces 
whether governed by the Bengal rule of succession or d h er im e , 
possesses a power to bequeath an estate by will, co-extensive 
with his power over the estate in his life time.— W yman’s R . U. C. 
R eporter vol. II. p. 141.

61. Under the Mitakshru, a brother’s grandson, although not 
therein enumerated as an heir, may, on default o f all heirs, succeed 
to his grand uncle’s estate. The word sons in the Mitakshara, as 
a general rule, includes all descendants in the male line who can 
offer oblations to the deceased.—D itto  p. 177.

62. Held, that under the law prevailing in these provinces, the 
grandsons of a maternal uncle are not considered among the heirs ( 
entitled to succeed to a deceased nephew’s property.— A gra  Law  
Journal, 1st November, 1865.

WIDOWS. .

1. The right o f a Hindoo widow is not necessarily forfeited by 
her omitting to apply for separate possession of her husband’s un­
divided share for more than 12 years after his death.— Select 
R eports vol. III . p. 30.

2. A Hiudoo widow, the mother of two minor children, con-
ditionally sold her husband’s estate for the purpose of paying off 
his debts; held that, under the circumstances, the sale was illegal
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K h M / ,y; $a the absence o f proof o f the necessity for the continuation.—  

Select Reports vol, VI. p. 244.
3. A Hindoo female in possession o f  property derived from 

her husband, in which she had a life interest, contracted debts en­
tirely personal, and for purposes of her own. Held that her hi a- 
band’s heirs, on whom the estate devolved at her death, are not 
responsible for her debts, which can be recovered only from her 
separate property.*—D itto vol. V II. p. 114.

4. A Hindoo widow does not forfeit her right of succession by 
removing from the family dwelling house of her deceased hus­
band.— D itto  p. 270.

5. A Hindoo widow’s right to maintenance out o f lands which 
belonged to her husband and have devolved on her son, is a per­
sonal right which cannot be transferred.— W eekly R eporter vol. V.
p. 111.

6. A  childless Hindoo widow and nearest heir o f deceased bus- 
band has, under the Miktakshara law, an absolute right over all 
the moveable property left hv him.—D itto  p. 141.

7. A purchaser from a Hindoo widow, who is still living, is en­
titled to possession, whether there was necessity for the sale or 
not.— D itto  vol. V I. p. 36.

8. A Hindoo widow who leaves her husband’s family for no 
improper purpose, does not thereby forfeit her right to mainte­
nance.—D itto  p. 37.

9. A decree against a widow for a loan to pay Government 
revenue, is binding on the reversioner.— D itto  p. 52.

10. The sale o f the rights and interests o f a Hindoo widow 
in the property left by her husband, conveys an interest in the 
estate only during the widow's lifetime.— Ditto p. 303.

31. Under the Mitakshara law, a childless Hindoo widow takes 
only a limited interest in her hu ibaud’s cstate.—Ditto vol. IX . p. 
490.

12. A widow has a life interest only in her husband’s landed 
estate, and therefore any alienation o f it by her is invalid and 
void— M adras Sadder Adawiut Decrees in Appeal Suits vol. I. 
p. 453.
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A widow cannot during her life constitute by deed any

person other tb»r the legal heir successor.— M . S. A . Decrees fyc., 

vol. I. p. 4f>5.
14. A widow cannot alienate immoveable property, hut with 

the consent o f her heirs . - -D i t to  Decs, for 1856, p. 14.
15. A widow, although entitled to unreserved possession of her 

deceased husband’s moveable property and life interest in his here­
ditary landed property, cannot alienate the latter either by gift or 
sale except with the consent of the heirs or from want of means to 
perform her husband’s funeral ceremonies.— DU to for 1849, p. 115.

16. A  widow is competent to sell her deceased husband's land­
ed property when such alienation is necessary to meet her hus­
band’s funeral charges and debts and her own maintenance.—
Ditto for 1860, p. 15.

17. A  widow in a divided family has no power to alienate the 
immoveable property inherited by her from her husband, except 
a small portion thereof for religious purposes alone, but she has 
absolute authority over the personal or moveable property to con­
sume or dispose of it at her pleasure. — D itto for 1850, p. 74.

18. A  lease granted by a childless Hindoo widow is valid and 
stands good for the life of the widow.— Marshall's Calcutta High 
Court R eports vol. I., part 2.

19. A  Hindoo widow, entitled to a life estate only, granted a 
putnee o f the lands. Held, first that this did not work a forfeiture 
entitling the reversioners to enter. Secondly (Steer 3. dis­
senting) that the reversioners were not entitled to have the put- 
nee aet aside. Thirdly, that the putneedar being a party to the 
suit was entitled to appeal against that part of the decree which 
declared that the act o f the widow has caused a forfeiture of her 
estate, as well as against the part of it which sot aside hiajMifeiee.
— Ditto vol. I. p. 1.

20. Sale, by a Hindoo widow, o f a property in which she had 
merely a life interest annulled, no necessity for such a sale having 
been shown. Before a decree for immediate possession can be 
given in such cases to the plaintiffs, it m u st be clearly proved that 
the property has deteriorated, owing to the sale, or is wasted by
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107.
21. An irtifa given by a Hindoo widow having infant son can ­

not operate to destroy the title of the infants.— D itto.
22. Ancestral property held separately by the husband and so 

descending from him to his childless widow, is under the Hindoo 
law alienable by the widow for worthy, not for frivolous or im­
moral purposes.— A gra  S , C. R. vol. I. p, 119. (See  also vol. I l l ,  
p. 228, o f Select Reports.)

23. The term musleen dad musleen in a deed does not prevent 
a widow from inheriting tho property covered by it.— A gra  S. C .
K. vol. I. p. 64. {See also Calcutta Sadder Reports for 1850 p. 245.)

24. A  Hindoo widow is incompetent to alienate the real pro­
perty derived from her husband.— D itto p. 52.

25. A Hindoo widow does not forfeit her right o f succession by 
removing from the family dwelling house of her deceased hus­
band.— Select Reports vol. V II. p. 27.

26. A widow cannot inherit her deceased husband’s share in 
joint undivided property.— D itto vol. II . p. 456.

27. According to the Hindoo law as current in Agra a 
childless Hindoo widow after her husband’ s death will succeed to 
the moiety of a village granted to him and his brother by the 
ruler of the country on a rent free tenure, partition being pre­
sumed, after her death it will go to her husband’ s heirs.— D itto  

vol. II. p- 320.
28. The husband’ s property was declared not liable for his 

widow’s debts.— Calcutta Sadder Decisions for 1856 p. 366.
29. A widow holding a power o f adoption, is not thereby 

divested of her life interest in her husband’s estate.- D itto  for 
1850, p. 422.

80. Under Hindoo Law a childless widow, although she has 
a right to maintenance and to live with her brother-in-law in 
the family house, has no right to a defined share in the house, 
even when her brother-in-law owns and occupies the house, still 
less can she setup a claim, to continued residence when tire 
proprietary right o f the owners o f the house have passed from
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hands in execution of a decree o f Court__ A gra  Sadder

’ ' *■ Reports for 1863, p. 638.
31. The right o f a widow who had not succeeded by inheri­

tance to the property in suit, but had acquired it by donation 
during the lifetime o f her husband, and had since continued in 
uninterrupted possession thereof, tire property, moreover, having 
been self-acquired by the husband, who was therefore compe­
tent, to dispose o f i t a s t o  him might seem fit, cannot be ques­
tioned on the ground that the widow had no right to a share 
o f the property, under the Hindoo law o f inheritance.— D itto  
for 1859, p. 63.

32. A widow of a Hindoo coparcener in a joint undivided 
estate is incompetent to alienate by sale to a third party the 
share of her deceased husband, even on the plea of the want o f 
funds to meet family expenses.— D itto  for 1860, p. 785.

33. In a case in which two brothers Hindoos owned a joint 
undivided estate, and one A. died, leaving a childless widow, 
while the second B. survived for 40 years, and then died leaving 
similarly a childless widow; after which the widow of A. obtained 
a decree in her favor, on a suit brought by her claiming half 
o f the whole joint undivided property; held in special appeal 
that under Hiudoo Law, the plaintiff widow’s right became li- 
united upon the death of her husband to maintenance only, and 
no right to share in the property as heir of her deceased hus­
band could revive upon the death of her brother-in-law B. 
unless it could he proved, which it- had not been, that B. had 
voluntarily conceded to her such right.— Ditto for 1860, p.
729.

34. Held after consulting the Hindoo Law Officer that when 
the owner of a joint ancestral property died, leaving a bro­
ther; a minor adopted sou who was his brother’s son; and a 
widow ; and when on the adopted son’s <)eath the widow ob­
tained possession of the property with the consent o f the hus­
band’s brother, the widow posesses under Hindoo Law no right 
to alienate the property during the life of her husband’s bro­
ther. The decision of the Lower Court maintained in this
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' reject, but modified in regard to that part of the decree which 

went to interfere with the widow’s present possession.— Ai/ra 
Sudfler Reports for 1860, p. 861.

35. The decision o f the Lower Court ruling that in a joint 
undivided personalty the widow of a deceased joint sharer (the 
parties being Hindoos) being childless, was not entitled to a share, 
affirmed. The decision o f the Lower Court whereby bad debts 
had been included in the divisible assets, and other items had beer’ 
improperly admitted, modified. A  maintenance also assigned 
to the widow w'hose right was bare, was denied.— D itto  p. 36.

36. A  childless widow in an undivided Hindoo family is not 
entitled, as o f right, to possession of her deceased husband’ s 
estate, although she may hold jointly with the other co-sharers 
if she cannot realize her maintenance otherwise.— D itto  p. 10.

37. Decision of lower Court reversed as opposed to Hindoo 
law, and the decretal order being at variance with the claim 
advanced. A  merely ministerial order for record o f  names does 
not constitute a judicial decision by a settlement officer. Lapse 
of time runs against, and not ill favor, o f a party out o f  possession.
A  Hindoo widow is incompetent to alienate joint ancestral pro­
perty, and a claim grounded on such an alleged transfer is invalid.
A  decision declaring a party entitled to possession o f property 
which she pleaded to hava transferred, is null.— Ditto p. 12.

38. Suit to declare an alienation by a widow of her husband’s 
share invalid, on the ground of common descent of plaintiff and 
the late husband of the widow, was dismissed on special appeal, 
the Judge having found that no such common descent exists.—  
D itto  p. 661.

39. Where defendant resisted plaintiff’ s claim to a share in 
a joint undivided estate in special appeal on the ground of the 
existence of a general clause in the administration paper allowing 
shareholders to alienate, held that the deceased sharer being a 
childless Hindoo widow incapable to alienate the share o f her 
deceased husband under Hindoo Law, the general provision in the 
administration paper was insufficient to set aside the Law.— 
D itto  p. 658,

z -2 .
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Officer of the Court, that where the inheritance of a deceased 
person was contested between his widow, on the one side, and 
the widow of a son who had died during his father’s lifetime, on 
the other; the latter has, under Hindoo law, no right of share 
in the inheritance but a right of suitable maintenance only and 
right to any personal property o f which her husband had posses- 
sion during his \ iic .~ A g ra  S. Reports for 1862, p. 240.

41. A Hindoo widow by her unchastity and desertion of her 
husband s family, forfeits all claim to maintenance and to partici­
pate in the proceeds of her late husband’s share of his patrimony 
and the next of kin to her husband are competent to exclude her 
from the enjoyment o f the family property.— D itto p. 506.

42. Held iu conformity with former precedents that a Hindoo 
widow is incompetent to alienate permanently real property 
inherited by her in succession to her husband, except for pious 
and necessary purposes.- Ditto for 1863 p. 476. See also ditto 
for 1864, p. 185.

43. A  transfer o f her husband’s ancestral estate by a Hindoo 
widow set aside. Held that the purchaser had not been recog­
nized and accepted as such by the parties who sued for his ejection 
having signed an agreement together with him and others, on the 
subject of a supplementary partition o f the waste and barren lands 
o f the village, their elder brother having protested against his re­
cognition when the original partition o f the village was made.—  
D itto, for 1863, p. 522.

44. In a suit in which the question raised was the validity of 
deed by a Hindoo widow, the sons being alive; held, that the plea 
of necessity for the sale of the house to defray the funeral expenses 
o the deceased husband, raised by the purchaser o f the house, the 
iaet of the necessity being found by the Lower Courts as a valid 
one, validity oi sale deed by widow upheld accordingly.—  D itto , 
for 1864, p. 217.

4o. A conveyance by a Hindoo widow, without proof o f ne­
cessity to justify an alienation o f ancestral property, can only 
operate as a conveyance of her life interest. The pnrehase o f a
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old for government revenue does not destroy tlie pre-exist­
ing rights of the holders of the tenure. Reversioners are as much 
entitled to have a sale of their share in such a kismut set aside as a 
sale o f any other property by the widow without necessity.— W eek- 
ly R eporter vol. I. p. 47.

46. A  Hindoo widow cannot be compelled without proof of 
waste to give security for the value received by her o f lands be­
longing to her husband’s estate taken by a Railway Company.—
D itto vol. I. p. 125.

47. According to the MUakshara, a Hindoo widow “hray dispose 
o f moveable property inherited from her husband, a power she 
doe3 not possess under the law of Bengal; but by both laws she is 
restricted from alienating any immoveable property, whether ances­
tral or acquired, so inherited. On her death the immoveable and 
the undisposd of moveable property pass to the next heirs of her 
husband.— D itto  vol. X . (P rivy Council Rulings) p. 3.

48. A  Hindoo widow may convey, tho reversioners having 
previously conveyed to her in fee. A  reversioner’ s heirs claim 
through their ancestor and are bound by his acts.— Fulton'* Su­
prem e Court Reports vol. I. p. 73.
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