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PREFACE.

The'»Mtakska-m, | it is well known to th,f" Swdegt' it
of Hindu Law, is a commentary on the Institutes of

the Indian sage YAINYAWALOYA by VIINYANESWARA
who is said to have belonged to an order of ascetlcs,
founded by SaNgARA A/cHA'RYA, the famous Vedantist,
and to have flourished more than 800 and less than
_ 1,000 years ago. That distinguished oriental scholar—
 Mr. H T Cornesrooke, in his Preface to the two
Tmatlses on the Hindu Law of Inhentance, ‘thus
speaks of the work of VirNYaNESwARA :—*The range
of its authority and influence is far more extensive
than that of JiMuravanANA’s treatise (the Dyabhaga);
for it is received in all the Schools of Hindu Law from
Benares to the Southern extremity of the Peninsula
of India as the chief grmm& of the doctrines which
they follow and as an authority from which they
rarely dissent.”’ |

~ No apology is needed for publishing a new edition of
5O impdrtant a work on Hindu Law as the Mitakshara,
the great legal authority for all India except Lower

Bengal—the text-book of the Benares, the Maharashtra
and the Dravida Schools. Colebrooke’s Traunslation of

the Law of Inheritance from the Mitakshara forms the
bulk of this volume, but in an Appendix are given a




PREFAOE

| Table of Succession and a Collectwn of I’recedents from»: 1

the Decisions of the Sudder Courts as well as the Iatest‘ S

rulings of the High Courts and the I’nvy Councﬂ A

i ‘general Tndex has been added. A portion of ‘the pre- i

sont; edition has had the benefit of revision by the late
Ton'ble Prosunno Coomar Tagore, C. 8. I, who kindly
allowed the Editor to haye had free access to his mag-

: . nificent Law Library, which privilege the Baboo’s
' Bxecutors were good enough to continue. *No pains =

i ~ have been spared to make the book: acceptable to the i

L Pubhc For the imperfections which may be discov-
ered in it the learned readers’ indulgence is respect;

fully solicited. Should the publication receive ordindry
encouragement the Editor will cons1der himself amply’
rewarded.

August 21st, 1869.
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MI‘&“&G SHARA,
A. OOMMENTARY BY VIJNYANESWARA
' ON THE INSTITUTES ‘
or &
YA,JNY:AWALCYA.‘
CHABTER L. .« "

SECTION L

i

 Definition. of Inhmtance e of partmon.--Dw i
qmsmon on Property. :

g Evmmox, human and divine, has been thua
explained with [its various] distinctions ; the parti-
. tion of heritage is now propounded by the image of
hohneqs

ANNOTATIONS,

L Bvidence human and divine.] Intending to expound with great care S
" the ohapter on inheritance, the author shows by this verse the connexjon
© of the first and second volumes of the book, Subod‘htm.
. The image of holiness.] YAINYAWALCYA, bearing the title of oontempl&-
| tive sam;; ( Yogiswara,) and here rmed the nnage of holiness ¢ 1og-
amurti.) BALAM-BEHATTA.
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or liable to obstruction (sapratiband’ha. ) The wealth

of the father or of the paternal  grandfather, be-
. ¢omes the property of his sons or of his grandsons,
in right of their being his sons o grandsons: and

- that is an inheritance mot liable to obstruction. - But
property devolves on parents (or unecles,) brothers

i and the rest, upon the demise of the owner, if there

e be no male issue: and thus the actual existence of

-

~apon and the survival of the owner are impediments
to the succession ; and, on their ceasing, the property
. devolves %on the successor] in right of his being
‘uncle or

rother. This is an inheritance subject to
obstruction. The same holds good in respect of their

- sons and other [descendants. ]

ANNOTATIONS,

2. Solely by reasom of relution.] “Solely” excludes any other oause,
suoh a8 purchase or the like. “Relation,” 'or the relative econdition of

parent and offspriug and so forth, must be understood of that other per-
- som, a son or kinsman, with reforence to the owner of the wealth,
Baran-suarTa, ‘ ' !

. The meaving is this. Woalth, which becomes the property of another,

(as a son or other person bearing relation,) in right of the relation o

 offipring and parent or the like, which he bears to his fathor o othes
relative who is owner of that wealth, is signified by the term heritage,
- Subod ki, ]

8. In right of their being his sons or grandsons.] A son and a grand-

2. Here the term heritage (daya) signifies that
. wealth, which becomes the property of another,

 solely by reason of relation to the owner. N
3. Itis of two sorts: unobstructed (apratibandha,)

Ol

son have property in the wealth of a father and of a paternal grandfather,
 without supposition of any other ecause but ‘thomselves, ' Theirs consee

quently is inheritance not subject to obstruction.  Subod hind,

Property devolves on parents §e.] VISWESWARA-BEATIA Toads parents,
brothers and  the ' rest” (pitri-bhratradinam) and expounds it ‘both
parents, as well as brothers and so forth,” BALAM-BHATTA writes and



ml 4 Pa,mi.lon vibha a) 18 the ad.]uatmem;,
. nghta regarding the whole, by dmtnbutmg
partxculu,r portions of the aggregate.

5. Entertaining the same opinion, NAnn‘
¢ 'Where a division of the paternal estate 1
tuted by sons, that becomes a topie of litigation
called by the wise partition of heritage.”* ¢ Pater
- mal” here implies any relation, which is cause of pro~ )
~ perty.. “By sons” indicates propmqulty in geneml

e ANNOTAI‘ION'%.

it interprets zmnnele and a brother or the like’ (patrwya‘bkratma?mam )
but notices the other reading. Both are countenanced by different oopleﬁ
of the text.

The swme holds good in respect of thezr sons &e.] Here 'the sous or
oﬁher desoendunts of the son and grandson are intended. ‘The meaning is'
tlns if relatives of the owner be forthcoming, the suceession of ong; whose

‘ nla.tmu to the owner was immediate, s inheritance not liable to o})stum. i
tion: but the succession " of one, whose relation to the owner was mediate

or xemote, i8 inheritance  subject to obstruction,  if 1mmedime mlatwea
ex.iat Subod hing. A

- In nespect of their soms §e.] Mecaning sons and other deaoendants of B

sons and grandsons, as well as of uncles and the rest. If relatwes of the
owner be fortheoming, the succession of one, whose relation yns lmmerhute,
contes under the ﬁrst sort ; or mediate, under the second. BALAK-BHA‘J:TA‘
4. Partition s the adjustment of divers rights;] The adjustment, or
speciul allotment soverally, of two or more rights, vested in sons or others,
selative to the whole undivided estate, by referring or applying those rights
to pmels_ or partioular portions of the aggrepate, is what the word ‘pars
tition” signifies, Subod'hini and BALAM-BHATTA.

o by When a division of the paternal estate)” &c.] Considerabls vma..
tlons oceur in this text as cited by different authors, It is here read
: pm;raaya. and Barad-nuarrs states the etymology of peitra signifying
' % of or belonging fo a father, THe censures the rending in the Culpatarw,
pitryasya, s ungrammatical. 1t is read in the Madmza~ratn«, pitradeh
%of a father &) Other variations oceur upon  other terms of the text:

% NArrni, 13. 1, : s




6. The points to be explained under this[head of
_inheritance,*] are, at what time, how, and by whom,
a partition is to be made, of what. The time, the
manner, and the persons, when, in which, and by
‘whom, it may be made, will be explained in the
course of interpreting stanzas on  those subjects
. respectively. What that is, of which a  partition
_ takes place, is here considered. S e

7. Does property arise from partition? or does
. partition of pro-existent property take place ¢ Under
. this [head of discussion,t] proprietary right is itself
. necessarily explained : [and the question i3] Whether
. property be deduced from the sacred institutes alone,

‘or from other [and temporal] proof.

b —

ANNOTATIONS,

| which is here rend tanayaih for putvaih; calpyate for pracalpymie ; and

‘wyrahara-padam  for tad-wivada-padam. The last is moticed Dby the com-
mentator BALAM-BHATIA. | A disagresmsnt also ooeurs ' respesting ' the
pronoun yatra, for which some substitute yas tw, and yat ¢w. Bee Jinura-
VAHANA C. 1.§ 2,

. Paternal here implies &c.] The meaning, here expressed, is that the
word “paternal,” as it stands in Nanepa’s text, intends whet has been

termed [by the ‘author, in his definition of -heritage,] ¢ relation to the'

owner, a reason of property.”  Subod hini. % o

. Tt intends any relation to the owner, as before mentioned, which becomes
& cause of property : and it consequently includes the paternal grandfather

and other [predecessors.] The author accordingly observes, ‘that “by soms”

Indicates 'propinquity in ' general;’ < meuning any immediate relative,

BALAM-BHATTA ; i ;

T " Does: property drise from ﬂarti&‘on.] Hore the enquiry is twofold *

- for the substance, which is to be divided, is the subject of disquisition ;
and the doubt is, whether partition be of ‘property, or of what is not, pro-
perty. For the sake of thiy, anather) question is consid:ai'ed: Is partition"'
the cause of property; ornot? If it be not the cause of property, but

 birth alone be so; then, since property is by birth, §t follows that partition

*BALAM-RHATTA, § BALAM-BHATTA,



Lo text of Gaurama ; “An owner is by inherita

¢t 1. ON INHERITANCE,

U8 [TE is alleged)’ that] the nfirring o
~ from the sacred code alone iz right, on accou

_chase, partition, seizure,* or finding.t * Accept
‘isfor a Brahmano an additional mode ; conquest
& Cshatriyo ; gain for a Vaisya or Sudra.’} For, if
property were deducible from ‘other proof, this text
- would not be pertinent. So the precept, (“ A Brok-
mana, who seeks to obtain any thing, even by sacri-
ficing or by instructing, from the hand of ‘a man,
who had taken what was not given to him, is con-
sidered precisely as a thief ;") which directs the

ANNOTATIONS.

i of property. This is one disquisition, which the author proposes by the
 question “‘does property arise from  partition &o.” Ancther inquiry re- RORENS
lates to the subject of property. The author introduces it, saying ¢ pro~.
prietary right is explained.” Hero the right of property is the subject of
discussion : and the doubt is' whether it result from the holy institutes only,
ot bo demonstrable by order and temporal proof. That question the author
proposes. Subod’hing, o ; S e
_ The substance, which is to be divided, is the subject of the first disquisi-
tion. Here the question is, whether partition of what is not property, he
the cause of proprietary right ; and thus right, arising from partition,
would not be antecedent to it, since partition, which becomes the onuse of
that right, had not yet taken place. Or is partition not the reason of Pro-
- perty, but birth alone? and thus, since proprietary right thenoe arsse,
partition ﬁvould be of property, This is one disquisition, which the author.
proposes: ¢ Does property arise &' He introduces a second question, .
which serves towards the solution of the fivst.  BAnAM-BEsTTA. S

8. Ttis alleged that the inferring of property from the sacred code alone
i 7ight.], The author here states the opponent’s argument, Subod hins,
 On account of the text of Gavrama.] If property wers deducible from
other, that is from temporal, proof, this passage of Gavrama’s institutes
wonld not be pertinent, since it wonld be useless’ if it ‘were a mere repetition ol
of what was otherwise known. Baras-smaTra, " e

- * Apprehensio, vel occupatio. + Toventio.
1 Ghurama, 10,39.—42, Vido infra, § 13. || MExv 8. 340,
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‘mff at r@hgwus ntes, r by other s

a wrongdoer who has ta]m- ‘what was not given to
him, would: be irrelevant if property were tempora&

" Moreover, were property a worldly matter, one could
. mob say “My property has been wrongfully taken by
: for 'it, would belong to the taker. Or, [if 1t

W be obJected that] the property of another was seized
by this'man, and it therefore does not become the

_ property of the usurper; [the answer is,] then no
~ doubt could exist, whether it appertam to. ove or to.

_ the other, any more than in regard to the species,
. whether gold, silver, or the like. Therefore Propertyf W
i '13 a result of holy 1nst1tutes exclualvely e

ANNOTATIONS.

- For 4t wonld belong &) The thing would belong to the taker; singn’ '
 that relation would be alone the subject of perception, = BATAM-BHATTA.
Therefore property is o reswlt of holy | institutes exelusively ] Xf property
be worldly, it would follow, that when the goods of one man haye heen
" geized by another, should the person, who has been despoiled, aﬁirm CoT-
cerning them, “‘my property has been taken away by thi man,’ o dou‘ot
- would not, upon hearing that, arise in the minds of the judges, whether

(it be the property of one, or of the other. As no doubt exists rogarding .

the. species, whether gold or something else, when gold, sﬂver, or any other
worldly ohject, is inspected ; so  neno would  exist in regard to property,
. for [according to the supposition] it is a worldly matter,. But doubt does
anse) Therefore it ocannot be affirmed, thaf the usurper has no property.
Or [the weaning maay he this] the opponent, who contends that it is nob
the property of the ecaptor, because that, which has been soized by hxm,
Jis another’s property, must he asked, Is there or i there not, proof, that
. property is mnot vested in the eaptor ? [The opponent]  impeaches the ﬁrst
- part of, the alternative: ‘‘then no doubt could exist &o.” The notionis
' this; As no doubt avises concerming the species, when there is damonstm- :
" tion that it is gold or silver ; so likewise, in the proposed ease, no doubf
" gould arise. Nor is the second part of the alternative admiseible : for, if
no evidence arise, it could not be affirmed, that the captor has not property.

W



t only, for 1& eﬁimm
purposes, just as rice or s:mllar substances
the consecrated fire and the like, deducible fro
sacred institutes, do not give effect to actions
tive to secular purposes. [It is asked] does no
consecrated fire offect the boiling of food ; and so,
of the rest ?. [The answer is] No; for it is notas
_such, that the consecrated flame operates the boilin
of food_ but as a fire perceptible fo the senses: and

80, in other cases. But, here, it is not through its
visible form, either crold or the like, that the pur-
chase of a thma 1$ eﬂected but through property
only. That, which is -not a person’s property in a

thmg, does ot give effect to his transfer of it by

 gale or the like. Besides, the use of property is seen
~also among inhabitants of barbarous countries, who
are unacquainted with = the practice directed in  the
. sacred code: for purchase, sale, and similar tr zmsac-
i tmns are remarked among thcm :

ABNOTATIONS B

Ommt'mg. however,. this part of the reasoning,  the author 0108&3_‘ the
_adversary’s argument, concluding that property is deduced solely ,from'the: :
sacred code.  Subod'hind and BALAM-BHATTA,

9. . Property is temporal only.] The author proves his proposxhon, that
property is secular, by logical deduction, Property is worldly for it effoots
transactions relative fo worldly purposes, Whatever does effect bempoml*
ends is temporal : as rice and other similar substances, Such too is pro-
pecty. Thorefore, it is temporal. But whatever is not worldly, promotes

not secular | ‘purposes: as a consecrated fire and other spiritual . matters. = :

Subod’ kini,

For it ds not as such that the consecrated flame &e] A hallowed fire
has two characters : the spiritual one of consecration ; and the worldly one of
combustion, It effects the boiling of food in its worldly  ecapacity as fire:
mobin its spirifual one as consecrateds For, if it did so inits last men-
faoned capacity, u secular fire, wantirg the spiritual character of consecra-



_ “agquiring the goods concern the religious ceremony.

| THE MITACSHARA = cmr.)

quisition  a matter of popular recognition. In the
third clause of the Lipsa sutra,* the venerable ¢

10, Moteover, such as aro conversant with the
geience of reasoning, deem regulated means of ac-

thor

has stated the adverse opinion, after [obviating] an
_objection to it, that, ¢if restrictions, relative to the
_ faequisition . of goods, regard the religious ceremony,

| “there could be no property, since proprietary right
 fis not temporal; [by showing, that] the efficacy of

¢ acceptance and other modes of acquisition in conm-

i stituting « proprietary right, is matter of popular
“recognition” Does it not follow, 4f the mode O

“there is mo right of property, and consequently no
tgelebration  of a sacrifice ¥ [Answer] ‘It is a

jl blunder of any one who affioms, that acquisition

. entitled Mimansa, Subod’hini and BALAM-BHATTA.

¢ does not produce a proprietary. right ; since this is
e contradicbion in terms.’ Accordingly, the; author,

iy
LAY R

ANNOTATIONS:
tion, would not effact the boiling of food. Therefore the objection does not:
hold, 'Then, in the proposed ocase, gold or other valuable would effect the
seonlur purpose of sale and purchase, in its character of gold or the like,
. not in that of property. The author meplics to that objection: It is

niot through its visible formy &o.” Besides, the use” of property is observable
0, _ among barbarians, to whom the practice énjoinod by the sacred institutes is
" unknown: and, sinoe that cannot be otherwise accounted for, there is ovie
* dence of property being seoular.  Subod'hind. 1 g L
10, The lipsa sutra.] The suéra, or aphorism, here quoted, is on the
‘desire of acquisition (lipsa), and 1s tho second topie (ad'hicarana) in the
| first section (pada) of the fourth book (ed’hyaya) of aphorisms by JArMNi,
An the third clause of.the lipsa sutra.] In the first clause (pawrnaca), the
distinction between religions and personal purposes is  examined. In the

second, the inquiry is whether the milking of kine and gimilar P

! paratives be relative to the person or to the act of réfigion,‘ dn the third,

¥ Memdnsd, 4. 1, 2. 3,



_ notion, when he states the demonstrated doetri
* proceeds to explain the purpose of ‘the disquisitio

P, 1 ON IN HERITAN CE.
o ,Im.vmg agam acknowledge& property to be

m thls -manner, ° Therefore a breach of the rest i
bk ANNOTATIONS. .

the question oxamined is whether restriotions, noticed in primeval revela.
hon, a3 to the means of acquisition, (such as these, ‘let a Brahmana ac-
quire wealth by acceptance or the like, a Cshalriya by vietory and
80 forth, and a Vaisya by agriculture &c.’) must he taken as relative to the
person’ or to the. religions ceremony [performed by him.] Subod’lsiﬁi and
BATAM-BEATTA

The position of the adversary is, that, injunctions regarding the means
of acquisition conoern the religious ceremony, through the medium of the
goods wsed by the agent ; for unless that be admitted, the precept would
be nugatory, because there womld be no one whom if affected. Sudod hini.

The meaning is this: Asin the case of an scquisition of goods under @
precept relative tommﬁoe, such as this « purchase the moon plant,’’* the
injunction regarding the acquisition of goods concerns the religions
eeremony 3 50 does the injunction respeetmg acceptonoc avd other means of J
 aoquisition. BATAM-BHATTA,

The author states an objection fo this posifion of the adversary The
objection is this : the question, congidered in the third olause of the ZLipsa~
‘sutra, is whether injunetions regarding acquisition of goods eomcern the
religioué ceremony or the person. The opponent’s position is, that they con~
cern the ceremony. That is not congruous. For, if the injunctions, regarding
acquisition of goods, concern the religious ceremony, ‘no property would avise
sinos property, being spiritual, would have no worldly eause to produce it; <
and no other means are shown in scripture ; and the injunctions regarding
acquisition, being relative to the ceremony, are mot relative to auy thing
else: thns, for want of property, tho religious rites would not be complete
with thaj’ which was not property ; and consequently the position, thatin- :
junctiols, regarding aequisition of goods, concern the act of religmn,« is
incongruous.  Subod’ hins.

' He revives the position by answering that obJeotlon :md the notion is
this : the injunctions, regarding acceptance and the like, accomphah pro-

* Soma, Asclepias acida, Roxs,
Iy - B
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. 4 tion affects the person, not the religions ceremony "
and the meaning of this passage is thus expounded,*
< If restrictions, respecting the acquisition of chat-
¢ tels, regard the religious ceremony, its celebration

¢ would be perfect, with such property only, as was ! jﬁ‘

~ “acquired consistently with those rules ; and not so0,

¢ if performed with wealth obtained by infringing

“them ; and consequently, according to the adverse

ANNOTATIONS,

., perty 3 and they will beecome relative to the religions ‘aerémény;ﬂnfbﬁ"gﬁjﬁ@ ;

medium of goods adapted to the performance of the ceremony; as the husks
ing of grain, which effects the removal of the chaff, concerns the religious
coremony through the medium of elean rieo which is adapted to the cere~
‘mony. . But the wiso eonsider property as a worldly mattor [resulting from
birth,] like the relation of a son to his father. Consequently there is no
failure in the completion of religious rites [as supposed in the obj'eotiou.]

Admitting, that, because injunctions regarding acquisition concern the o

religious cerémony, the acquisition likewise must relate to the ceremony 3
! docsmit not follow, since it relates mob to any thing else, that there is no
such thing as property ? and would not a fatlure of the religions ceremony
ensue ® [Wherefore the adversary’s position is erroncous.] The author
states the objection and eonfutes it with derision. ‘Some one has blundered,
- affiming that acquisition does mob producs  propeity, for T ds e

contradiotion in terms.” Such is the construction of the sentence; and the =

. meaning is this: Acquisition, which is an accident of the acquirer; is & re-

"' Tation ‘between two' objeots [the owner and his own] like that of mother o

and son.. Consequently, there ean be no acquisition without a thing to be
aoquired ; and it is a  contradiction interms to say ‘yoquisition does mnot
. produce a proprietary right, as it iz to affirm ‘my mother is' & bawven |
awotnan? Swhod’hini and BATAM-SBHATTA. i W
The demonstrated conelusion is, that, since valuables, being'iqﬁbndé& for

‘every, purpose, must be relative to the person, restrietions, regarding e /

. aoquisition of them, must concern the person also. BALAM-BRATTA, Wi
The purpose of the disquisition under this topic of inquiry is stated.
It is  interpreted by the wenerable author (PRARRACARA-EURU.) Thaw

By the commentator on the Mimanse : PRABUACARA sunsmed Gury,

L




M. ONINHERITANCE.
: OPi.‘,ilioﬁ;\? the ﬁﬂulﬁwould i noﬁ affoct the m;m,

“deviated from the rule: but, according to th
‘ monstrated = conclusion, since the restriction,
‘garding acquisitions,  affects the person, the
! formance of the religious ceremony is ;,com? ete,
feven with property acquired by a  breach of the
‘rule; and it is an offence on the part of a man,
€ because he has violated an obligatory rule.” It is
- consequently acknowledged, that even what is gained
by infringing restrictions, is property : because, other-
‘wise there would be no completion of a relizious
~ ceremony. ‘ ‘ T i :
11 Tt should not be alleged, that even what is
~obtained by robbery and other nefarious ‘means,

: L . ANNOTATIONS, \
mpliedaenseuthls A.ocordiug_ to the adversary’s posiﬁon, thére is o
offence affecting. the person, in violating ‘the injunction. ' But - the religi-
- ous ceremony is not duly secomplished with goods acquired by & breaeh of

the injunction. It is the religions ceremony, therefore, which is affocted, Sl

But, sccording to the demonstrated doctrine, since the restrictions cotcern.
the person, the offence is his if he infringe the rule; and the religious cove~
mony is not affected.  Subod'hin, S ' R
. The author, by way of closing the argument, states the result as appli-
cable to' the subject proposed. It ig acknowledged by the maintainer of the

right doctrine, that even what is gained by infringing the rule, much more .

what is acquired by other means, is property. BALAM-BEATTA.
" Otherwise, that is, if a right of property in wealth goqiired even by

infringing the rule, be not admitted ; then, since no property is temporal : i

becatse the vestrictions convern.the religious cevemony [and that, which is
thus ‘acquired, does so likewise,] therefors the means of living would be
unattainable since no temporal property could exist'; and consequently
there could be ng religious ceremony, for there would be nobody to perform
it.  Subod’hini and BALAM-BHATTA.

1L Tt should not be ulleged, that even what ‘is obtaimed by robbery.] 1t
property be acknowlsdged in that which is nequired by infringing the
restriotion, might it not be supposed, that even what is obtained by rob-
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would be property. For proprietary right in such
instances is nob recognised by the world ; and it dis-
agrees with received practice. = s
12. Thus, since property, obtained by acceptance
~ or any other [sufficient] means, is established to be
temporal'; the acceptance of alms, as well as other
[prescribed] modes for a Brahmana, conquest and.
similar means for a Cshatriya, husbandry and the like
for a Vaisya, and service and the rest for a Sudra, are
~ propounded as restrictions intended for spiritual pur-
 poses ; and inheritance and other modes are stated

‘a8 1neans, common to. all. “An owner is by inheri

 tanee, purchase, partition, seizure or finding.”*

18. Unobstructed heritage is here denominated
“inheritance.” ¢ Purchase” iz well known. “Par-
‘tition” intends  heritage subject to obstruction.
"% Qccupation” or seizure is the appropriation of
water, grass, wood and the like not previously ap-
pertaining to any other [person as ownert]. ‘“Find-
ing” is the discovery of a hidden treasure or the like.
«If these reasons exist, the person is owner,” If they
take place, he becomes proprietor. For a Brak-

e —

ANNOTATIONS.

bery and other v-‘arious means, becomes property ! The author abviates
that objoction. It does mot become so. He removes the inconsequence of
the reason. For the employment of it as such in sale and other transac-
tions is not familiarly seen in practice. BATAM-pHATTA. ‘
12, Thus since property obiained by acceptance §e.] Property being
thus proved to be temporal, the author successively refutes the several
arguments before cited in support of the motion, that it is not temporal.
BALAN-BIATTA. V
Common to all] Including even the mixed classes. BATAM-BHATIA,
18, If these reasons exist, the person s ownmer) If such reasons are
kmown [to exist,] the owner is known. Subod’Aini and BALAM-BHATTA.

* GavTaMA 10, 89, already, cited in §8, + BALAM-BHATTA.



 mana, that, which is obtained by acceptance or the
like, is additional,’ not ecommon [to all the tribes
“ Additional” is understood in the subsequent
tence : ¢ for a Cshatriya, what is obtained by victor /

‘or by amercement or the like, is peculiar. '-Inatrl?e
¢ next sentence, ‘ additional” is again understood : =
¢ what is gained or carned by agriculture, keeping of
. ‘cattle, [traffic,] and so forth, is for a Vausya pes
‘culiar ; and so is, for a Sudrae, that which is earned

¢ in the form of wages, by obedience to the regener-

‘ate and by similar means’ Thus likewise, among
the various causes of property which are familiar to
mankind, whatever has been stated as peculiar to
certain ' mixed classes in the direct or inverse order

of the tribes, (as the driving of horses, which is the
profession  of the Suiws,® and so forth,) is indicated
by the word “earned” (nirvishta) ; for all such ac-
juisitions assume the form of wages or hire ; and
the mnoun (mirvesa) is exhibited in the #ricandil as
signifying wages. e

14, [ As for the ‘prec?t respecting the succession
of the widow and the daughters &c.f the declara-

s ot e ‘

- ANNOTATIONS.

Both commentaries read Jnyateshu jnyayate swamd, ‘Such reasons existing,
an owner exists.) But copies of the text exhibit jateshu gayate swams,
¢ Such reasons  being known, the owner is known.’

Additional.} The meaning of the term is ¢ pxcellent.) Baram-smavTa.
14, As jfor the precept vespéoting the succession.] 'The author obviates
on objection, that, if property be a worldly matter, the import of the fext
here cited is inconsistent, asit provides by precept, that the mdow‘ and
cevtain other persons, shall inherit on the owner's demise. Subod’hini and

BATAM-BHATTA. : G

* According to o text of Usawas, from which these words are taken.

T The dictionary of Aera sNma in three hooks (Cindas.) The passage
here cited ocours in the 3d bock of the dmera cosha, Ch. 4. V. 217,

1 Vide infra (. 2. Sect. L § L



. through a doubt

fion* \ [of‘ the order of Vs;x,‘:uicas’sioxi,j{ even in  that text

is intended to prevent mistake, ~(although the right

of . property be a matter familiar to the world,)
where many persons might [but for that declaration |
be supposed entitled to share the heritage by reason
‘of their affinity to the late owner. The whole is
therefore unexceptionable. e g
15, As for the remark, that, if property were .
temporal, it could mnot ‘be said “my property bas

. been taken away by him ;"* that is not accurate, for
a doubt respecting the proprietary right does arise

concerning the purchase, or other

 transaction, which is the cause of that right. |

 16. The purpose of the preceding disquisition is
this. A text expresses ‘When . rahmanas have
acquired wealth by a blamable ach, they are cleared

Do i e
o

ANNOTATIONS.

The declaration of the order of succession,] BALAM-BHATTA notices aslé.

‘. yariation in the reading, the words here supplied ; erama~smaranam ¢ de«

ola.i’atiun of the ordet of succession,’ instead of smaranam ¢ declaration’y

16, As Jor the remark, that if property were temporal.] The sense s
this: in such a case, the proposition ¢another's property has been taken
' by him’ is simply apprehended from the affirmation of the complainang,
But that is apprehension, not proof. Accordingly, if it be contradicted,
a doubt arises respecting the cause of right. Thus, if the complainant
declare, ¢ my goods have been taken by him, ” and the defendant affirm the
contrary, o doubt arises iy the minds of umpires whether the thing wore
anjustly seized by that man, or were fairly*obtained by purchase or title :
and so, from a doubt respecting @ purchase or other canse of property,
arises ‘a doubt concerning property which is the effect. Subod'hinis

16. The purpose of the preceding disquisition %8 this,] Admitting pro-
perty to be o worldly matter ; still [its nature] seems to be an unfit [subject
of inquiry] under the head of inheritance, since it matters mot whether
property be temporal or spiritual. Apprehending this ohjection, ‘the author
proaeeds to expl.’ . the purpose of the disquisition.  Subod’hani.

| '_%" ide § 8,
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by the abandonment of it, with prayer and
austerity.”* Now, if property be deducible onl:
sacred ordinances, that which has been obtained b;
accepting presents from an dimproper person, or
other means ' which are reprobated, would not be
property, and consequently would not be partible
‘among sons, But if it be a worldly matter, then
even what is obtained by such means, is property,
and may be divided among heirs ; and the atonement
abovementioned regards the acquirer only : but sons
have the right by inheritance, and therefore no blame
attaches to them, since Mgznu declares “There are
seven virtuous means of acquiring property : viz
inheritance &e.”t i | '

17, Next, it is doubted = whether property arise -
from partition, or the division be of an existent right.

18. Of these .[positions], that of property arising

~_from partition is right ; since a man, to whom a-son

is born, is énjoined to maintain a holy fire ;: for,if
: Eroperty were vested by birth alone, the estate would .
e common to the son as soon as born; and the
father would not be competent o maintain a sacri-

‘ : ‘ ANNOTATIONS. ] 5
18, Is enjoined to maintain o holy fire]  For it is ordained by a passage
of the Veda, that ‘¢ he, who has a son born and who has black [not groy]
hair, should consecrate a holy fire:” dnd the meaning of that passage is
thig ; ¢ one who has issue (for the term son 'implies issue in general ;) and
¢ whose hair is [yet] black, or who is in the prime of life; that is, who iy
¢ capable ; one, in short, who is qualified ; must perform the comseeration
and maintenance of a holy fire.” Does not this relate to the consecration
of sacrificial fires, not to the rise of property from. partition ? Anticipating
this objection; he adds “if property were by birth &e.” The meaning is
this : 4f property arose from birth alone, a son would, even at the instant

" The text i3 apparently referred to MExu by the commentator Banaan :
BHATTA: but it is not found in MeNU'S institutes, A passage of similar e
amport does, however, occur, Ch. 10, V., 111, t Mexu, 19115,
§



ficial fire and perform othar reh%lous dutues whmhv
are accomplished by the use of wealt o
19. Likewise the prohlbltlon of a division of tha.t, ,,
which is obtained from the liberality of the father
previous to se aration, would not be pertinent ; since
no partition of it can be supposed, for it has been
given by consent of all parties. But Narepa does

propound*such a prohibition : “Excepting what is i

gained by walour, the wealth of & wife, and what is
~ moquired by science, which are three sorts of pro-
. perty exempt from partition ; and any favour c;m— :
feorred by a father.™

1 20. .80 the text concemmg an aﬁ‘ectmnate glﬂz
‘(“What has been given by an affectionate husband
to his wife, she may consume ag she plea,aeq, when he

ANNOTATIONS,

¢ of his birth, have ownership; and sinpe the goods are thenceforward in
¢ gommon, the father would not be competent to the conseoration of sacrificial
¢ fires and other religious aots (as funeral repasts, rites on the birthof ehil-
¢ drén, and other indispensable ceremonies,) which must be performed by
¢ the husband and wife, and which can only be accomplished by exmna

¢ diture of wealth?  Subod'hini and BATAM-BHATTA,
90, The text **% would not be pertinent, if property were vested by berth ]
‘  For, if property wero vested at the instant of birth, no such gift could be made 5
. ginge he would be insompetent even with the consent of the child, snd one oan-
not give away ‘what is common to others. Subod’liimi and BATAM-BHATTA.

Nor s #t right 1o connect §¢.] X8 not the text, so far from bemg in contra~
diction to the right by birth, actua.lly founded on it P for the construection
is this ‘what has been given, exoepting immovable property, by an
¢ affectionate Yusband to his wife, she may consume as she pleases, when he

“is dead ;' thus, a right of property by birth being true in regard to im-~
movables,’ since the gift of them is forbidden ; and, by analogy, the same
being true of other goods, a gift of wealth other than immovables is permitted
by the provisions of the law : why then should not this text be propounded ? '
Apprehending that objection, he says ¢‘Nor is it right to conneot &o M The

* NAREDA, 13. 6.




o dead, or may give 1t away, exceptmg im
i "property ;7Y wou}d ot be  pertinent,
wore vested by birth alone. ‘Nor is it mgh to ¢
‘nect the  words = “‘excepting 1mmovable prop:
with the terms “what has been given” [in the
last cited ;] for that would be a forced constructum
by connexion of disjoined terms,

91, As for the text “The father is master of tlle
gems, pearls and corals, and of all [other movable
Froperty :] but neither the father, nor the grand.
father, is 80 of the whole 1mm0vab1e estate;’'t and
this other passage “By fayour of .the father, clothes
and ornaments are wused, but immovable propertyf‘f
may not be consumed, even with the father’s indul« -
gence ;”’} which passages forbid a gift of immove
able property through favour: they both relate to -
immovables which have descended from the paternal
grandfather. When the grandfather dies, ‘his effects =~
‘become the common property of the father and sons; =
but it appears from this text alone, that the gems,
pearls and other movables belong exclusively tothe
father, whue the nnmovable estate remams common. :

ANNOTATIQNS.

‘construction stated would be requisite : but it is not a proper one'; for the |
style wonld be dnvolved, if the construction connect . disjoined terms,
Subod hini.

21, As for the fext ‘“The father is master of the gems §e)’] Appreh‘end.;
ing the objection, that, since a gift of immovables through partinl affection is
forhidden by the plain construction of two other passages of law, birth end |
not partition is the cause of property, lie obviates it. = Subod hine, :

" VISH.NU according to a subsequent quotation (§ 25 ) But NAREDA clted‘

by JiMuTA-VAHANA (C. 4. Seet. 1..§ 23.) :
+ Y AINYAWALOYA cited by Jimura-varana (C. 2.8, 22)

& 'The name of the author is not given with any quotation “of this bext. .

' C
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"99. Thoréfote property is mot by birth, but: by
demise of the owmer, or by partition. Accordingly

perty,*] there is no room for supposing, that a
steanger could not be prevented from taking the

[since the demise of the owner is a cause of pro-

éffects because the property was vacant after the "

death of the father before partition. 8o likewise, in
~ the case of an only son, the estate becomes the pro-
| perty of the son by the father’s decease; and does
VINOE Yeonive Tpartition 0 i
| 98, Mo this the answer is: It has been shown,
. that property is a matter of popular recognition ;

and the right of sons and the rest, by birth, is most

_term partition is generally understood to relate to
effects belonging to several owmers, and does not
. relate to that which appertains to another, mor to
" goods vacant or unowned. For the text of GavTAMA
expresses “Let ownership of wealth be taken by birth
as the venerable teachers direct.”’t
\ 24. Moreover the text above cited “The father:
is’ master of the gems, pearls &e.’ (§ 21) is per-
tinent on the sapposition of a proprietary right
vested by birth. Nor is it right to affirm, that it
relates to immovables which have descended from the

e R

ANNOTATIONS.

23, X Lot ownership of wealih &) ¢ By birth alone the heir may
’;ake the thing which is denominated ownership of wealth : as the venorable
teachers: hold.  Subod hing, ‘

BALAM-pIATTA notices o yariation in the reading ; arfha-swamitwat, in the

ablative case, instead = of arfhe-swamitwam, in the nominative. That

. reading is found in the Dayatatwa: and the test is there explained in an
entively différent sense. Bee Jimorma-vamini C. 1. § 19, :

* Subod’hiki and BAvaasmarrs. +Nob found in Gavrama's institutes.

 familiar to the world, as cannot be denied: buf the



 paternal grandfather : since the text expresses
_ther the father, nor the grandfather.”” "This maxi
that the grandfather’s own' acguisition should
be given away while a son or grandson is living,
dicates a proprietary interest by birth. As, accor
inz to the other opinion, the precious stones, pearls,
. clothes, ornaments and other effects, though inherited
 from the grandfather, belong to the father ynder the
special provisions of the law ; so, according to our
opinion, the fathér has power, under the same text, =
to give away such effects, though acquired by his
father. There is no difference. ‘ e
95, But the text of Visuxu (§20), which men-
tions a gift of immovables bestowed through affection,
must be interpreted as relating to property acquired by
the father himself and given with the consent of his
son and the rest : for, by the passages [above cited,as
well as others not quoted,* viz] “The father is
master of the gems, pearls &, ” ( § 21 ), the fitness of
any other but immovables for an affectionate gift was
SRETRIIL b (i s G
26 As for the alleged disqualification for reli-
‘gious duties which arve prescribed by the Feda, and
which require for their accomplishment the use of
wealth, (§ 18) sufficient power for such purposes is infer-
red from the cogency of the precept [which enjoins
their performance. e
27 Therefore it is a settled point, that property in
the paternal or ancestral estate is by  birth, fal-
thought] the father have independent power in the

ANNOTATIONS. .

27, “Na gt or sale should be made,”’ ] The close of the passage is read
otherwise by RAGHUNANDANA. 3 ¢ The dissipating of  the means of supporf
i8 censured ;7 vritti-lopo vigarhitah, instead of na danan na cha vicroydh.

BALAM-BHATTA. t BALAM-BHATTA,
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;Iisposal of effects other than fimmﬁémbléé,“,for mdm* i

pensable acts of duty and for purposes prescribed by

 texts of law, as gifts through affection, support of the
family, relief from distress, and so forth : but he is
subject to the control of his sons and- the rest, in re-
‘gard to the immovable estate, whether acquired by
himself or inherited from his father or other prede-

cessor ; since it is ordained, “Though immovables or

bi]I:)‘eds have been acquired by a man himself, a gift or
sal

b o of them should not be made without convening
' all the soms. They, who are born, and they who are

yet unbegotten, and they who are still in the womb, re- .
quire the means of support, no gift or sale should,
therefore, be made.” * i) e

. 98. An exception' to it follows : “Even & single
~ individual may conclude a donation, mortgage, or
' sale, of immovable property, during a season of dis-
tress, for the sake of the family, and especially for
pious purposes.”’t ‘ |

29, The meaning of that text is this : while the sons

and grandsons are minors, and incapable of giving
their consent to a gift and the like ; or while brothers
are so and continue unseparated ; even one person, who
is capable, may conclude a gift, hypothecation, or sale,
of immovable property, if a calamity affecting the whole
family require it, or the support of the family render it
necessary, or indispensable duties, such as the obsequies
of the father or the like, make it unavoidable. '

- 80. The following passage °° Separated kinsmen, as
those who are unseparated, are equal in respect of im-

| movables ; for one has not power over the whole, to

‘make a gift, sale or mortgage ;”’{ must be thus interpret-
ed : ‘among unseparated kinsmen, the consent of all is
indispensably requisite, because no one is fully em-
powered to make an' alienation, since the estate is in

* VyasA ag cited in other compilations,
 VRIHASPATL cited in the Retnacara &e. 't Vrinaspary, cited in the Retnacara.



- common : but, among separated kindred, the co
~ all tends to the facility of the transaction, by obviati
any future doubt, whether they be separate or unite
it is not required, on account of any want of sufficien
power, in the single owner ; and the transaction is co
sequently valid even without the consent of separated
kinsmen, i e | e
31. In the text, which expresses, that “Tand passes
by six formalities ; by consent of townsmen, of kinsmen,
of meighbours, and of heirs, and by gift of gold and
of water ;"* consent of townsmen' is required for the
publicity of the transaction, since it is provided, that .
“Acceptance of a gift, especially of land, should be pub-
lie:’t but the contract is not invalid without their con-
sent. “The approbation of neighbours serves to obviate .
any ' dispute concerning the boundary. The use of tha
consent of kinsmen and of heirs has been explained.
32. By gift of gold and of water.] Since the sale of !
- immovables is forbidden (“In regard to the immov.
able estate, sale is not allowed. ; it may be nmortgaged by
- consent, of parties interested ;”’}) and since donation is
praised (“ Both he who accepts land, and he who gives
it, are performers of a holy deed, and shall go to a re-
gion of bliss,”[) if a sale must be made, it should be
conducted, for the transfer of immoveable Pproperty, in
the formof a gift, delivering with it gold and water
| to ratify the donation. | y i
33. In respect of the right by birth, to the estate
paternal or ancestral, we shall mention a distinetion
under a subsequent text. (Section 5§ 3.)

o

. * The author of this passage is not named. +This passage also is AnoNUyImous.
1 The origin_ of this quotation likewise has not been found. || .B"’“h"f
me-vaiverta-purana. e ;




. Partition equuble or unequal.—Four periods of parti-
| tion.—Provision for wives.—Harclusion afie e

who has a_competence.

e ‘

o At What time, by whom, and how, pﬁrﬁlﬁ‘ah‘y

may bo made, will be next considered. Explaining
| those points, the author says, “When the father

¢ «mgkes g partition, let him ‘separate his sons [from

- % himself ] at his pleasure, and either [dismiss] the
« eldest with the best share, or (if he choose) all may
% be equal sharers.”* | ‘ e T
. 9. When a father wishes to make a partition, he

L may at his pleasure separate his children from him-

self, whether one, two or more sons. ,
8. No rule being suggested (for the will is nnres-

. ‘trained,) the author adds, by way of restriction, “he

may separate (for this term is again understood)
i s¢the eldest with the best share,’” the middlemost
A '“ixith a middle share, and the youngest with the worst

~ share. ,‘ G
4, This distribution of best and other portions
is propounded by Mexv. ¢The portion deducted
for the eldest is the twentieth part of the heritage,
with the best of all the chattels; for the middiemost,
half of that ; for the youngest, a quarter of it.”+

w5. The term *“either” (§1) is relative to the
subsequent alternative ““ or all may be equal sharers.”

- mﬁ

ANNOT ATION'S.

9. Separate his children.] Make them distinet and several by giving to
them shares of the inheritance, BATAM-BHATTA. ‘

ﬁYmmwum& 2,115, MeNu, 90 112, Vide infra. Sech 8/§ 3




 That is, all, namely the eldest and the res
. bemade partakers of equal portions. B
‘6. This unequal distribution supposes prope:
by himself acquired. But, if the wealth descended
~ to him from his father, an unequal partition at his
 pleasure is not proper : for equal ownership will be
«  declared. ‘ i ‘ St
7. One period of partition is when the father
_desires separation, as expressed in the text ¢ When
- the father makes a partition.” ( §1 ) Another period .
~ is while thé father lives, but is indifferent to wealth
and disinclined to pleasure, and the mother is incapa-
ble of boaring more sons ; at which time a partition
is admissible, at the option of sons, against the father’s =
‘wish ; as is shown by NAgEDA, who premises parfition
subsequent to the demise of both parents (“Let sons re-
gularly divide the wealth when the father is dead ;%)

o i ANNOTATIONS. e
1. One period of partition is when the father desiyes sa}mration.j Them
are four periods ‘of partition. One is while the father lives, if he desire
partition. Another is, when the mother ceases to be capable nf bearing issue,
and the father is not desirous of sexual intercourso and is indifferent
to wealth; if his sons then require partition, though he do not wish it
Again another period is, while the mother is yet capable of bearing issue,
and the father, though not consenting to partition, is old, or addicted e
| vicious courses, or afilicted with an ineurable disease ; if the sons then desire  ‘. ;
} ‘ partition.  The last period is, after the deccase of the father. VISWESWARA in

{ : Madana~Parijuta, St

Thete are four periods of partition in the case of wealth acquired by the
father.  ViswuswaArA in the Subodiind. o

Four periods of partition among sons have  been stated by the anthor
(VirsyANeswana,) which are compendionsly exhibited in a twofold division i
by the contemplative saint (Yasnyawarcya.) Here, three ocases may ooour :
under that of distribution during the life of the father : viz with; or without,

* Namgpa, 13. 2

AN



and a.dds SO when the mother is pas‘c ch11d~beamn
and the sisters are married, or when the father’s sensual
passions are extmgmahed % Here the words * let sons
vegularly divide the wealth” are understood, GAUTA-
MA llkemse, having said « After the demlsa of the

jather, let sons share his estate ;’t states a second

 ‘period, *“Or when the mother is past child-bearing ;'f

. and a third, #“While the father lives, if he desire separa-

tion.” || 8o, while the mother is capable of bearing

. more issue, a partition is admissible by the choice of =

~ the sons, though the father be unwilling, if he be addict-
ed to vice or afflicted with a lasting discase. That

Sanc’ma declares : ““Partition of mhentahce takcs plaee' |

without the father’s wish, if he be old, dxsturbed in in-

 tellect, or diseased.”’ §
. 8. Two sorts of p-n'tltloﬁ at the plc&sure of the '

.‘father have been stated ; namely, equal and unequal,

The author. adds a partwular rule in the case of equal
pawmn ; “If he make the allotments equal, his wives
to whom no separate property has been given by the

ANN: OTAT IONS.

his desire for separation: the case of his not desiring it being also twofold 5
viz. 1st, when.the mother has ceased to bo eapable of beariag ohildren and ‘
the father is disinclined to pleasure &e. 2d, when the mother is not ineapable:
of bearing issue, but the father'is disqualified by vieious lmba.ts or the like.
Subod hint,

The doctrine of the eastern writers [JIMUTvATANA &c] who maintain,
that two periods only are admissible, the volition of the father and his demise,
and not any third period ;4] and that the text, relative to the mother’s incapa-
b city for bermng more issue, regards the estate of the paternal gr‘mdf&ther or

other ancestor ; is refuted. BALAM-BEATTA.
. We hold that while the father survives and is worthy of retmmng aneon-
trolled power, his will alone is the eanse ‘of partition. If he be uaworthy
of such power, m consequence of degradation, or of retitement from the

* NAREDA, 13, 8. 1 Gaurama, 28, 1. 1 GAUTAMS, 28, 2. ] GAmAm, 28. 2.
§ Cited as a passage of Harita in the Fyavakara mayuchs,
T See Jrwura-vamana C. 1, 844,



h1s sons pmzbakers af equal portmns, lus wwes, ‘to whom
peculiar property had not been given by their husband
. or by their father-ir-law, must be made participant
- of shares equal to those sons. DBuf, if separate property

~ have been, given to a woman, the auther subsequently
. directs half a share to be allotted to her ; “Or it iy
had been given, let him assign the half.” + = b

10, But, if he give the superior allotment: t‘o(,":

ANNOTA&IO\IS

i "world on the hke, the son’s w111 is. Tikearvise 8 caitso of purtmon. But, in tho‘
. case of hxs demne, the snecessor’s own choice is of course the reason. By this

Wy mo&e, the peuods are three. Klse there must bo graat confusion, in ‘the ‘."
o ;uncartmnty of subJeot and aosident, if many reasons, as extinotion of worldly
; propenwmes fmd 50 forth must be established collectwely and ' altemat;vely

 Thus the mention of certain reasons in some texts, and the omission of them i
i others, are suitable : for the extinetion of the temporal aflect:ona, a.nd tha s
other absxgued reasous, indicate the single cireumstance of the iathex’s want. :

of unaontroLed power ; since it 1s easy to establish thut single fou.ndatxon ot»‘ i

the texts.  Viramitrodaya. i

When the futher’s passions are extinguished.] = JTMUTA-VARANA’S remlxng of i

the passage is different ¢ and therc are other variations of this text. See note A
on JeMuTA-vAHANA. C. 1. § 33, Vi
Partition of inheritance talkes place without the father’s wish.] A ‘text of
a contrary import is cited from the same author, by JiMuTA-vAEANA., See
note on JimurA-vamava, C.1.§ 43,
9. The author subsequently directs half a share.] This and the passage cited
may be supposed to beur reference to a passage which occurs niear the cloge of |
the head of inheritance (C. 2. Sect. 11, § 34. ): but the quotation is not exaet‘ :
and ‘the text relates to a different subjeot. ‘
10, The furniture in the house &e. ] The chairs, and the earthen and stone

KN AINYAWATOVA, 2,116,
t Vido infra. C. 2. Seet. 34.
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 the cldest  son, and distribute similar tmequal shaves

- to the rest, his wives do not take ';s;ujeh”vpox't‘iqm;‘:buty{g."f
receive equal shares of the aggregate from which the

. son’s deductions have been subtracted, besides their i

own appropriate deductions specified by ApasraMBA; I

.. *The furniture in the house and her ornaments are
Ao Tatopertyl e L s e e
11 To the alternative before stated (§ 1) the author
propounds an exception ; ¢ The separation of one,

“owho is able to support himself and is not desirous
«¢ of participation, may be completed by giving him

“some trifle.”’t

12, o one whois himself able to earn wealth, and
. whois not desirous of sharing his father’s goods, any .
. thing whatsoever, though not valuable, may be given,

and the separation or division may be thus completed
. by the father ; so that the children, or other heirs, of
that son, may have no future claim of inheritance.

13. The distribution of greater and less shargs

¥

has'been shown (§1). To forbid, in such case, an
unequal partition made in any other mode than that
which renders the distribution uneven by means of
deductions, such as are directed by the law, the author
adds. “ A legal distribution, made by the father
.among sons separated with greater or less shares,
is pronounced valid.”’§ il ; L

ANNOTATIONS.

© utensils, and the ornaments worn by her, are the wife's deducted allobment.
 THARraDATTA 9 soys the furnitare, aswell as the car, is the father's; and the
ornumonts are the wife’s. BALAM-BHATTA, ) R
18, Inany other mode.] The commentator BATAM-BHATTA prefors another
reading, ayafhasastra ‘not according to law’ instead of enya'the in any
other mode.’ i »

* Vide infra. Sect. 8 §6. + YAJNY‘AWALUYA.' : i
1 YAINYAWALCYA 4 The soholiast of GAUTAMA,



14 'When the distribution of more or less at

- sons separated by an unequal partition is legal, or
- as ordained by the law ; then that division, 'made ¥
~ the father, is completely made, and cannot be afterwarc
. set aside: asis declared by Mexv and the rest. FElse

. it fails, though made by the father. Such is the mean-
ing ; and in like manner, NArREDA declares *“ A father,
 who is afflicted with disease, or influenced by wrath,
or whose mind is engrossed by a beloved object, or =
who acts otherwise than the law permits, has no power
.in the distribution of the estate.”’* -

k.

SECTION IIL

Partition after the Father's decease!

s

1. Theauthor next propounds another period of par-
. tition, other persons as making it, and a rule respect-
ing the mode.  Let sons divide equally both the effects
_and the debts after (the demise of) their two parents.”f
2. After their two pavents.] After the demise of
the father and mother: here the period of the distri~
bution is shown. The sons.] The persons, who make
the distribution, are thus indicated. Equably.] A rule
respecting the mode is by this declared; in equal
shares only should they divide the effects and  debts,

3. But Mgpyu, having premised * partition after
the death of the father and the mother,”} and having
declared “ The eldest brother may take the patrimony
entire, and the rest may live under him as under
their father ;”’§) has exhibited a distribution with deduc-
tions, among brethren separating after the death of their

¥ Namepa, 13. 16, 1+ + Yassvawarova, 2. 118 T Mexu, 9. 104
§ Mexv, 9. 106. ;



7
2, b
8t

father and mpthe‘fi:’*“'l‘hé p{)ﬂiéﬁ"ﬂ‘fz‘d&icté& forthe eldest
is the twentieth part of the heritage with the best of all

the chattels ; for the middlemost, half of that ; for the i
youngest, 8 quarter of it*” The twenticth part of =

the whole amount of the property (to be divided,t) and
the best of all the chattels, must be given (by way of
deduction}) to the eldest; half of that, or a fortieth

part, and a middling chattel, should be allotted to the i

 'middlemost ; and a quarter of it, or the eightieth part

. with the worst chattel, to' the youngest. He hasalso

directed an unequal partition, but without idedue-

. tions, among brethren separating after their parents’
~ decease ; allotting two shares to the eldest, one and '
 a half to the next born, and one a piece to the younger =

_ brothers: * If a deduction be thus made, let equal '@

shares of the residue be allotted : but, if there be no

deduction, the shares must be distributed in this

manner ; let the eldest have double share, and the

next born a share and a half, and the younger son§
each s share : thus is the law settled.”|] The author
himself § has sanctioned an munequal distribution
when a division is made during the father’s life time
(¢ Let him either dismiss the eldest with the best
share &c.”’7) Hence an unequal partition is admis-
‘sible in every period. How then .is a restriction in-

troduced, requiring that sons should divide only equal

 shares ?

4, The question is thus answered: True, this
unequal partition is found in the sacred ordinamnces ;

ANNOTATIONS,
4. As the slaying of a cow is for the samereason disused. This is a Yery
remarkablo admission of the former prevalemce of a practice, which is now.
held in the greatest abhorrence. . '

LN IMEND, 9,112 4 BatAusaarra, 4 Tbhidio ) Mexv, 90 316117
§ Yarsyawarova., W Vide Sect, 2. § 1. ;



. -ut ;d; mus not be practlsed because it 15 ‘hhim'
~ by the world; since that is forbidden by the

. % Practise not that which isy legal, buf is ab

by the world, [for *] it secures mot celestial bliss:’¢

as the practice [of offering bulls] is shunned, on ac~
count of popular pre;udwe, notwithstanding the in-
junction ¢ Offer to a venerable priest a bull or a large
goat ;1 and as the slaying of a cow is for the same
reason disused, notwithstanding the precept ¢ Slay a
. barren cow as a vietim consecrated to Mirra and
- Varuna)!' ||

. B. Tt is expressly deolmred “As the duty of an
| appomtment [to raise up sced to another,] and as the
slaying of a cow for a victim, are disused, so is parti.
‘tmn with deductions [in favour of elder brothers] 'S LR

6  ApastAMBA also, having delivered his own =
opinion, « A father, making a partltmn in his life tlme,,
should distribute the heritage equally among his sons;”

i ‘-and havmw stated as the doctrmq O some, the eldcst’

; ' ANNOTATIONS m
5. The dufy of an appointment.] So the term (myaga—d’herma)ls lmre o
interproted by the author of the Viramitrodaye. But it is explained in the :
Subod'hin, as intending the injunction of an obscrvance, such as the oﬁ'enng b
of a bull &e. ‘
6. In some countries the gold &s.] The sense of the textis this: In

¥ Subod’ hint and BATAM-BHATTA, 2

+ A passage of YAINVAWALOVA, according to the quotation® of Mrzea
Misra in the Viramitrodaya ; bub asoribed to Mexv in BaAramsmarra’s come
metitary. It has not, however, been found either in MuNu's or in YAINYAWAL-
ova’s institutes

1 This also i8 a passage of YAINYAWALCYS, according to MiTmd Mrsm 8
quotmlon but has not been found in the institutes of that author, G

Il A passage of the Peds, as the preceding oné of the :Smnh aceording
1o 4ho remark of the Subod’hini apd BALAM-BIATIA. S

§ Smyiii-sangraha as cited in the Viramigrodaya,




successmn to tha whale estate (“ %ma hold, that the.f

eldest is heir;”) and having exhibited, as the notion

~of others, a distribution with deductwns (¢‘ In some
countries, the gold, the black kine, and the black pro-
duce of the earth, belong to the eldest son : the car apper-.

 tains to the father and the furniture in the house and
her ornaments are the wife’ 5 3% as also the property {pos

oeived by her] from kinsmen : so some maintain ;) has
exprossly forbidden it as oontrary to the law: and hag
himself explained its inconsistency with the sacred
* codes : “It is recorded in scripture, without d1st1not10n,
that Muxu distributed his heritage among his sons.”t

7. Therefore unequal partition, thoug,h notrced in

~ codes of law, should not be practised, since it is disap-
 proved by the world and is’ contrary to scripture. For

“this reason, a restriction is ovdained, that brethren
should divide only in equal shares. |

MANNOTATIONS,

cortain countries, the gold, the black kine, the black-pgpduoe of earth, as
Masha} and other dark-coloured grain, or as black iron, (for so some in-
terpret the word) appertain to the eldest son ; the car, and the furniture in
" the house, or utensils such as tools and the like;, belong to the father ;§ the
jewels worn by her are the wife’s as well as property which she has

| received from the father and other kinsmen. Such respectively are the por-

tions of the eldest som, of the father, and of his wife, Subod’hms and
Harsoarra gited by BATAM-BEATTA. ‘

- dAmong his sons] - BATAM- BHATTA reads pulrena ‘'son” in the smgular §
but all copies ‘of the Mitacshara and Subod'hini, which have been collateds
‘exhibit the term in the plural ( putrebhyah **sons ;?) and so does the
V:rumatrodaua, quotmg this passage from the Mitacshara, i

-

* Vide supra. Sect 2. § 10, :

t A pausage of the Zuittiriya Vida, cited by APASTAMBA ; as here remarked
by BATANM-BHATTA, : o . (i

+ Phaseolus radiatus. 4 : (R

§ See a different interpretation. Seot. 2§ 10,



! m.  ON INHERITANCE,

/8. Tt has been declared, that sons may part the effects
after the death of their father and mother. The ant!
states an exoception in regard to the mother’s separa
property ; “The daughters share the residue of their
mother’s property, after payment of her debts.””® =
9. Let the daughters divide their mother’s effects
remaining over and above the.debts ; that is, the rvesi-
due after the discharge of the debts contracted by the
mother. Hence, the purport of the preceding part of
the text is, that sons may divide their mother’s effects,
which are equal to her debts or less than their amount.
' 10. The meaning is this: A debt, incurred by the
mother, must be discharged by her sons, not by her
daunghters ; but her daughters shall take her properfy
. remaining ahove her debts; and this is fit; for by the
maxim “ A male child is procreated if the seed predo-

" minate, but a female if the woman contribute most to

the fotus ;’ the woman’s property goes to her daugh- -
~ ters becaus¢ portions of her abound in her female
_children ; and the father’s estafe goes to his sons,
because portions of him'abound in his male children.

. 11. On the subject [of daughterst] a special rule is
propounded by GauTaMA : * A woman’s property goes
to her 'daughters, unmarried, or unprovided.”} His '

ANNOTATIONS.

8. Soms may divide their. mother’s effects, which are equal to her delis
or less)) They may take the goods and just pay the debts.  BALAM-BHATTA,

11, Unmarried or unprovided.) 'The text is explained otherwise by
JimuTA-vAmANA (C. 4. Seet. 2. §13 and 23,

Mirvied and unmarried.; Married signifies espoused ; unmarried, maiden.
Subod’ hing. , ‘ '

Endowed and unendowed] Endowed signifies supplied with wealth ; un-
endowed, unfurnished with property. BALAM-BHATTA. '

* Y AINYAWALCYA, 2, 118, 1 BALAM-BHATTA,
T Gavrama, 28, 22. : . s



unmarried danghters, the woman’s separate property

~ belongs to such of them as are unmarried ; or, among
- the married, if there be competition of endowed an

unendowed daughters, it belongs exclusively to such as
are unendowed ; and this term signifies ° destitute
of eebal Bl f 0 e (i
| 12. 1In answer to the question, who takes the residue
of the mother’s goods,” after payment of her debts, if

‘there be no daughter ? the author adds * And the issue

. succeeds in their default.”’® G
18, On failure of daughters, that is, if there be

(% Let sons divide equally both the effects and the
debts ;’t) is here expressly declared for the sake of
greater perspicuity. v ‘ i

goods.

o

B

SECTION 1IV.

. Effects not liable to Partition.

P

1. The author explains what may ‘not be divided

« Whatever else is acquired by the coparcener himself,
¢ without detriment to the father’s estate, as a present
¢ from a friend, or a gift at nuptials, does not appertain
“ {0 the coheirs. Nor shall he, who recovers hereditary
¢ property, which had been taken away, give it up to the
« parceners : nor what has been gained by science.”’§ =
. 2, That, which had been acquired by the coparcener
bimself without any detriment to the goods of his

* Y AINYAWALCYA, 2. 118, : AVide§ o vh
¥ YAINvAWALOYA, 2. 1194129 ‘ | !

» ;heaning‘is’tllis LAf therebecompehtionof marmecland

none, the son, or other male offspring, ;\sfhall take ..

This, which was right under the ﬁrst.part of the text

¥



: ffaftﬁéf- or motbgr,or Wﬁiﬂh : li&&_i been reomv‘ed .
from a friend, or obtained by marriage, shall not aj

ertain to the coheirs or brethren. Any property, whic
1ad deseended in succession from ancestors, ‘and h
been seized by others, and remained unrecovered by th
father and the rest through inability or for any oth
cause, he, among the sons, who recovers it with the ac-
quiescence of the rest, shall mot give up to the brethren
or other coheirs: the person recovering if shall take
such property. : 1 ‘ NGNS
3. If it be land, he takes the fourth part, and the |
~ remainder is equally shared among all the brethren.
So SANC'HA ordains ‘¢ Land, [inherited] in reguler suc-
cession, but which had been forméﬂ{ lost and which a
single [heir] shall recover solely by his own lahour, B
rest may divide according to their due allotments, .
having first given him a fourth part.” 4
4. Inregular succession.] Hero the word “inberited’’

- must be understood. : i LGN

5. He need not give up to the coheirs, what has
‘been gained by him, through science, by reading the =
scriptures or by expounding their meaning: theac.
quirer shall retain such gains. iy , i
6. Here the phrase “ any thing acquired by himself,
without detriment to the father’s estate, ’ must be
everywhere understood : and it is thus connected with
each member of the sentence; what is obtained from a

1
]

ANNOTATIONS.

4. Inherited must be understood] The author supplies the deficiency in the
text oited by him. The words ¢ in succession ”” ave fn the text; ‘¢ inherited”
must be understood to complete the sense.  Subod’ hing,

8. Any thing acquired by himself.} Here, according to BALAM-BEATTA'S
vemark, cither a different reading is proposed (cinchit for anygt,) or an inter-
pretation of the words of the text, ¢ whatever else (anyat)” being explained
by ( einchit ) ¢ any thing.! SN

i i )]



iend, without detriment to the
is received in marriage, withou e of
mony ; what is redeemed, of the hereditary estate,
without expenditure of ancestral propertg 3 what is

gained by science, without use of the father’s goods.

%’ a‘teruﬂl eﬂtaf;e, what

_waste of the patris

Consequently, what is obtained from a friend, asthe

xeturn of an obligation conferred at the charge of the

patrimony ; what is received at a marriage concluded in

 the form termed Aswra orv the like; what is recoyered, of

‘ the hereditary estate, by the expenditure of the father’s

' goobds ; what is earned by science acquired at the expense
~ of ancestral wealth ; all that must be shared with the -

whole of the brethren and with the father. - o

.. Thus, since the phrase ¢ without detrlment 0

" {he father’s estate” is in every place understood ; what
is obtained by simple acceptance; without waste of the
patrimony, is liable to partition. But, if that were not
understood with every member of the text; presents .

ANNOTATIONS,

2t is oonnected with every other member of the sentence.] More is intplied : for
the same phrase is understood in every instance, stated in other codes, of
woquisitions exempt from partition.  Subod’kini. ‘ ol : ;

In the form termed Asuta] For, at such o marriage, wealth is received
from the bridegrooni by the father or kinsmen of the bride. See Mexu, 3. 81.
o T Thus since the phrase §¢.] A different reading s noticed by BATAM-

' BHATTA “Not thus ;) ne tat’ha instead of “Thus” taf'ka.. 1t is taken as a
distinet sontence; and is éxplained as intimating, that, on the other hand,

. amicable gifts and the like, acquired without, detriment to 'the patrimony, are
not liable to partition. According to this reading aud interpretation, that
short séntence belongs t0 the preceding paragraph. ‘

In the following sentence there seems to be another difference * of reading
in the phrase ¢ without waste (or with waste) of the patrimony,” But the
veading, which is countenaneed by the exposition given in the Subedhind, has
been: preferred, A

Singe the phrase “without detriment to the jather's estate.’]  Bince that
portion of the text is applieable to gifts and other acquisitions which are speei-

W



. ) ond, a dowry received at a marriage, and of
particular acquisitions, necd not have been specifie
" 8. But, it is alleged, thg enumeration of amica

‘gifts and similar acquisitions is pertinent, as showin,
that such gains are exempt from partition, thougl
obtained at the expense of the patrimony. Were it so,
this would be inconsistent with the received practice
of unerring pérsons, and would contradict a passage of
- Narupa: “He, who maintains the family of a brother
studying science, shall take, be he ever so ignorant, a
share of the wealth gained by science.”’* Moreover the
definition of wealth, not participable, which is gained
by learning, is so propounded by Carvavana: “Wealth,
gained through science which was acquired from a .

. stranger while receiving a foreign maintenance, is

. termed acquisition through learning . !« o didi

9. Thus, if the phrase ¢ without detriment to the

father’s estate,” bo 'taken as a separate sentenoce, any
thing obtained, by mere acceptance would be exempt
from partition, contrary to established practice. =

- m

ANNOTATIONS.

fied as exempt from partition, thereford, as those acquisitions m:de at the
i ché,rge of the patrimony are liable to be shaved, so dény thing obtained by
‘mere adosptanics, not being included among such aequisitions, must be sukjoct
to partition, though procured without use of the paternal g(ﬁ)da. Subod’ hint.

8. As showing thut such gains are exempt from partition] A~ difference in
the reading of this passage, bhujyatwaya (in the ablative case) instead bhayyat-
waya (in the dative), is mentioned by BAram-pmarra; but he makes no

diffevence in the interpretation.

Would contradict @ passage of Nareda.] Since the support of the family is
there stated as a reason for partaking of the property, the right of participa~
tion in the gaing of seience is founded on o specinl cause; and not a natural
comsequence of relation as a brother : and the gains of science are not fatarally
liable to partition, and are thervefore mentioned g excepted from distribution,

* Nazmepa, 13. 10,
» .




THE MITACSHARA =« ouar.X)
10, TThis [condition, that the acquisition be without
detriment to the patrimony,*] is made evident by
MeNv: “What a brother has acquired by his labour,
without using the patrimony, he need not give up to

the coheirs 3 ‘nor what has been gained by science.”’t

11, By labour] by science, war or the like.

1119, Is it not unmecessary to declare, that eﬂ"é&s‘:‘ 1o

obtained as presents from friends, and other similar
_ aoquisitions made without using the patrimony, are
exempt from partition: since there was no ground for
supposing a partition of them ? That whatis acquired,

belongs to the acquirer, and to no other person, is well
" known: but a denial implies the possible supposition of

- the contrary. |

13, Here a certain writer thus states grounds fp

supposing a partition. By interpreting the text, “After

the death of the father, if the eldest brother acquire any

wealth, a share of that belongs to the younger brothers;
provided they have duly cultivated socience ;7’1 inthis
manner, ¢ if the eldest, youngest or middlemost, acquire
property before or after the death of the father, a share

shall accrue to the rest, whether younger or elder;’ o

ounds do exist for supposing friendly presents and the
like to be liable to partition, whether or not the father
be living ; that is accordingly denied. W o
14, 'The argument is erroncous: since there is nof
here a denial of what might be supposed ; But the text
is a recital of that which was demonstragively true : for
. most texts, cited under this head, are mere recitals of
‘that which is notorious to the world.
16, Or you may be satisfied with considering if
an excoption to what is suggested by another passage,
# All the brethren shall be equal sharers of that which

* Subod’hini ‘ ’ :
L s o e ;
 Mexv, 9, 208. The close of this passage is read differently by CULLUCA~
PHATTA, JIMUTA-VASANA &0, Soo JIMUTA-vARAXA, Ch, 9. Sect, 1§3.
4 Mexv, 9, 204,



e acqﬁiiréd*-b& %hei‘n;‘in{p&neexftr:”‘?“;“and-f'it‘ii}i

“a/mere error to dednce the suggestion from an indefi-
mite import. of the word “eldest” in the text before
cited (§ 18). = That passage must be interpreted as an
exception to the general doctrine, deduced from tex

_concerning friendly gifts and the rest, that they are
exempt from partition, both before the father’s death

- and after his demise. ‘ e
16, Other things exempt from partition, have been
~ enumerated by Muxnu ; < Clothes, vehicles, ornaments,
prepared food, women, sacrifices and pious acts, as well

‘as the common way, are declared not liable to ' |
‘distribution.’’t ‘ ‘ oy
- 17. Clothes, which have been worn, must not be =
divided. = What is used by each person, belongs

L ‘exclusively to him ; and what had been worn by the

father, must be given by brethren parting after the
father’s deccase, to the person who partakes of food
at his obsequies: as directed by Vrimasparr; ©“The
‘clothes and ornaments, the bed and similar furniture,
appertaining to the father, as well as his vehicle and
the like, should be given, after perfuming them with
fragrant drugs and wreaths of flowers, to the person
who partakes of the funeral repast.” But new clothes
are subject.to distribution. ‘ R
18." Vehiclés| The carriages, as horses, litters or the
like. Herdalso, that, on which each person rides, belongs
exclusively to him. But the father’s must be disposed

P

ANNOTATIONS,

18. The number being unequal.] Inequility here: signifies insufficiency
for shares ; not imparity of number. And this is fit. - Suppose three horses,
and threo sons: since the number is adequate to the allotment of shares,
the borses may be divided. Suppose four horses and @iher thres or five.
sons : since the horses ‘do not answer to the number of coheirs, and cannot - .

* Vrrmaspart cited in the Retnacara, + Muxv, 9, 219,



A % S8 A

of as directed in regard t \
or the like be numerous, they must be distribute
among coheirs who live by the sale of them. If they
cannot be divided, the number being unequal, they
belong to the eldest brother: as ordained-~ by MeNu;
« Lot them never divide a single goat or sheep,ora
single beast with uncloven hoops: a single goat or sheep:
belongs to the first born.”* S R S
19.  The ornaments worn by each person are exolu-
. sively his.' But what has not been used, is common
* and liable to partition. ~* Such ornaments as are worn.

: by women during the life of their husband, the heirs of

o Tids olotkeg) ‘T8 the -m%j e

L the husband shall not divide among themselves: they,”

who do so, are degraded from their tribe.”’t Tt appears
from the condition here specified (“such ornaments as =
are worn,”) that those, which are not worn, may be
divided. i Gy

90. Prepared food, as boiled rice, sweet cakes and the 4
like, must be similarly exempted from partition. Such s
food is to be consumed according to circumstances.

91, Water, or a reservoir of it, as a well or the like,
being unequal [to the allotment of shares,] must not
be distributed by means of the value; but s to be used
[by the coheirs] by turns. b L

92, The women or female slaves, being unequal [in

ANNOTATIONS.

be distributed into shares in their kind, and since a distribution by means

of the value is forbidden, and the cattle is directed to be given to the eldest -

brother, the horses may be divided so far a3 they, are adeﬁuaté to the shares, ' =

and the surplas shail be given to‘the‘eldest. | Throughout this title, imparity = *

must be so understood. Subod hint. = e
91. Being unequal.] It isthus hinted, that, if the number be adequate,

partition takes place. = BATAM-BRATIA. ‘ k

. 23, Women connocted.””] Enjoyed, tr kept in concubinage. Subod hind.

* Mexv, 9, 119, 1 MuNv, 9, 200.




oN .INEERITANCE»

numher, to the shares,% must' not be dmded by the
‘yalue, but should be employed in labour [for the cohelra il
alternately. But women (adulteresses or others)
in concubinage by the father, must not be shared
the sonms, though equal in number ; for the text o
Gavranma forbids it. ¢ No partition is allowed in the
case of women connected [with the father or with one
of the coheirs].'® | i
23. The term yogacshema is a conjunctive compaund
resolvable into yoga and ecshema. By the word yoga is
mgmﬁed a cause of obtaining something not alread K
obtained : that is, a sacrificial act to be performed wit
fire consecrated according to the Vedw and the law. By
the term eshema is denoted an auspicious act which be-
comes the means of conservation of what has been ob-
tained : such as the making of a pool or a garden, or
the giving of alms elsewhere than at the altar. Both
these, though appertaining to the father, or though
~accomplished at the charge of the patrimony, are indis
~ visible ; as Laveacsur declares. ‘¢ The learned have
named a conservatory act csheema, and a sacrificial one
yoga; both are pronounced indivisible : and so are the
~ bed and the chair.”’ e
24. Some hold, that by the compound term yoga~
eshema, those, who effect sacrificial and conservatory |
acts  (yoge and cshema), are intended, as the king’y .
counsellors, the stipendiary priests, and the rest.
Others say, weapons, cowtails, parasols, shoes and |
similar things, are meant. &

ANN OTATION% W

Female slaves, being taken for .enjoyment by any ome of the hrethien
or ¢oheirs, belong exclusively to him. HARADATTA on GATTAMA.

24, Some hoid. ] The interpretation, given by MeEp'Rirr’mr fmd the
Calpataru, is stated. DALAM-BRATTA, ‘

* Gavrama, 28, 45,



LB MITACSHARA

to and from the house, garden, or the like, is also
indivisible. : ‘ ol i 8 e
 26. The exclusion of land from partition, as stated
by Usanas, (“Sacrificial gaing, land, written docu-
 ments, prepared food, water, and women, are indivisible
 among kinsmen even to the thousandth degree;”)
* beaxs reference to sons of a Brahmana by women of
_the military and other inferior tribes: for it is
ordained [by Vrimaspart:] ¢ Land, obtained by accept-

ance of donation, must not be given to the son of
a Oshalriya or other wife of inferior tribe: even
‘though his father give it to him, the son of the

Brahmani may resume it, when his father is dead.”*

. 27. Saerificial gains| acquired by officiating i g

religious ceremonies.

28. What is obtained through the father’s favour.,k

will be subsequently declared exempt from partition.t
The supposition, ‘that any thing, acquired by ftrans-
gressing restrictions regarding the mode of acquisition,
is indivisible, has been already refuted.}

29. It is settled, that wlatever is acquired at the
charge of the patrimony, is subject to partition.

But the acquirer shall, in such a case, have a double

share, by the text of Vasisnr'ma. ¢ He, among them,
who has made an acquisition, may take a double
portion of it.”§. ‘

- 80. The anthor propounds an exception to that max-
im. “ But, if the common stock be improved, an equal
division is ordained.”||

w

B NNOTATIONS.
20. e, among them.] Among the brethren,  Swubod kind.

* This is a passage of. VRIHASPALI, according to the remark of BALAM-
Brarra ; and it is cited as such by J IMUTA-VATANA, C. 9. § 19. e

% Scet. 6. § 13—16. 1 Sect 1. § 16. § Vastsar'ma, 17. 42,

|| YAsNYAWALCYA, 2. 121, :

95. “Jhe common way, or road of ingress and egress e

=
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81, Among unseparated brethren, if the common
stock be improved or augmented by any one of them,
through  agriculture, commerce or similar ' means
an equal distribution mnevertheless takes place; and
a@dou%le share is not allotted to the acquirer. .

\ W SBOTION V.

D e

i

Laual rights of Father and son in property ancestral.

v

1. The distribution of the paternal estate among
sons has been shown; the author next propounds
.a special rule concerning the division of the grand. «
father’s effects by grandsons. ‘“Among grandsons
by different fathers, the allotment of shares is
according to the fathers.”’* T ‘ ;
2. Although grandsons have by birth a right in
the grandfather’s estate, equally with sons: still the
distribution of the grandfather’s property must be
adjusted through their father, and not with reference
to themselves. The meaning here expressed is this:
if . unseparated brothers die, leaving male issue;
and the number of sons be unequal, one having two =
sons, another three, and a third four; the two receive = -

ANNOTATIONS.

1. Grandsons by different fathers.) Children of distinet fathers; meaning
gons of brothers. Another reading also ocemis: pramia-pitricanam ** whose
fathers are deceased,” instead of ancca-pitricanam -*whose fathers are
different.” Subod”hini. M

BATAM-BEATTA notices another variation of the reading, but with disap-
probation; aneca-pitryacanam, It intends the same meaning, though
inacourately expressed. §

* YAINYAWALOYA, 2. 121,



a single share in right of their father, the other three
take one share appertaining to their father, and the
remaining four similarly obtain one share dueto their
father.  No, if some of the sons be living and some
 have died leaving male issne; the same methed
. should be obhserved: the surviving sons take their

‘own allotments, and the sons of their deceased bro-
thers receive the shares of their own fathers respec-’
tively. Such is the adjustment prescribed by the text.
3. If the father be alive, and separate from the

3 grandfather, or if he have no brothers, a partition of

il ANNOTATIONS, ;
8. If he be deceased.] A variotion in the reading and ‘pungtuation of'
the passage is noticed by BALAM-BHATTA : vibhago wasti d'hriyamane : apitari
‘ pitrito Bhaga-calpanetyuctatwat,’ (instead of edbhago Wasti;  ad hriyamane
pitard pitrito ey ¢ partition would not take place, if he be living, since
it is direoted that shares shall be allotted in right of the father, if he be
deceased.” . ]
o obviate this doubl the author says.] If the father be alive, and separated . |
from his own father, or if, being an only son with po brothers to participate
with  him, he be alive and not separated  from his own father; then, -
sinoe in the first mentioned case he is separateé, no participation of \’ﬂm
grandson’s  own father, in the grandfather’s estate, ocan be eupposed“,
.ond therefore as well as @ beoause he is surviving, @ the grandson
cannot  be supposed entitled to share the grandfather's property
since the intermediate péerson obstructs his tifle: and, in  the second
ease, although the grandson’s own = father have pretensions to the pro.
. perty, since he is not separated, still tho participation of the grandson in his
grandfather's estate cannot be' supposed, for his own father is living : hence
no partition of the grandfather’s effects, with the grandson whose father is
. living, can take place in any circumstances. Or, admitting thsitxsucli partition
may be made, because he has a right by birth; still, as the father’s supe-
riority is apparent, (since a distribution by allotment to him is directed, when
he is deceased ; and thatis more assuredly requisite, if he be living ;) it
follows, that partition takes place by the father’s choice and that & double share
belongs to him. Subod’ hini. (il ;
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& gmndfaﬁhem s estate ‘with the grandfsqn; 1
taka place ; since it has been divected, that share
 be allotted in right of the father, if he be decease
admitting partition to take place, it would be made ac-
“cording to the pleasure of the father, like a distribution
of his own acquisitions; to obviate this doubt the
author says; ‘For the ownership of father and
son is the same in land, which was acquired by the
grandfather, “or in a corrody or in chattels [whmh
belonged to him.’"|* i

4. Land] a rice field or’ other ground. A corrody”l
So many leaves receivable from a plantation of betle
pepper, or so many nuts from an orchard of areca.
Chattels | gold, silver, or other movables.

5. 1In such property, which was acquired hy the ‘
paternal ' grandfather, ~through acceptance of gifts,
or by oonquest or other means [as commerce, agriculs
ture,’ or service,t | the -ownership of father and son is
notorious: and therefore _partition does take place,
For, or because, theright is equal, or alike, therefore
partition is not restricted to be made: by the fa.ther 8
choice ; nor has he a double share. :

T Hence also it is ordained by the preoedmg foxby
that “the allotment of shares shall be acoordmg 1o
the fathers,’-’ (§ 1.) although the right be equal. e

4. The first text “When the father makes a parti= |
ti&n &e " (Sect 2 § 1.) relates to property acquired by

e o
ANNOTATIONS.

For the ownership of father and son.] The Calpatary and Aranixca read
“The ownership of both' father and son” instead of *For the owner-
ship of father and son :” chobhayoh instead of ehaiva ki,

4. Betle pepper.] Piper betle, Livy. Betle leaf,

Areca.] Areca Fanfel, Gorrt. Betlenut,

FOXATNYAWALCYA; 2.122,
t BADAM-BHATTA,
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the father himself. 8o does that which ordains a
‘double share: ¢ Let the father, making a partition,

" yeserve two shares for himself.’’* The dependence of
sons, as affirmed in the following passage, * While both
parents live, the control remains, even though they
have arrived at old age;’t must relate to effects ac-
quired by the father or mother. This other passage,
“They have not power over it (the paternal estate)
while their parents live;”{ must also be reforred to the
same subject. ‘ ‘ S e
8. Thus, while the mother is capable of bearing
more sons, and the father retains his worldly affections
and does not desire partition, a distribution of the

. grandfather’s estate does nevertheless take place by
the will of the son. . i ; Gl

9. 8o likewise, the grandson has a right of prohibi-
tion. if his unseparated father is making a donation, or
a sale, of effects inherited from the grandfather: but
he has no right of interference, if the effects® were
acquired by the father. On the contrary, he must ac-
quiesce, because he is dependant.

10. Consequently the difference is this: although he
have a right by birth in his father’s and his grand-
father’s property ; still, since, he is dependant on his
father in regard to the paternal estate and since the
father has a predominant interest as it was acquired by

~ himself, the son must acquiesce in the father’s disposal

of his own acquired property : but, since both have in-
diseriminately a right in the grandfather’s estate, the
son has a power of interdiction [if the father be dis-

sipating the property.§]

* NAREDA, 13. 12, ;

+ The remainder of this pasgage has nof been fonnd ; nor is the text cited
in other compilations. BArAM-BHATIA wscribes it to MeNv; but it is not found
in his institutes. ;

1 MzNv, 9. 204, i
§ Subod hing,
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reluctant, must divide with his sons, at their pleas
. the effects acquired by the paternal grandfathers; de
claring, as he does (*“If the father recover paternal

" 11, Mexv likewise shows, that the fagher, however

wealth not recovered by his coheirs, he shall not, un-

less willing, share it with his sons; for in fact it was
acquired by him :’)* that, if the father recover pro-
perty, which had been acquired by an ancestor, and

taken away by a stranger, but not redeemed by the h

grandfather, he need not himself share it, against his
_ inclination, with his sons; any more than he neced give
up bis own acquisitions. ‘

' 8SECTION VL

 Rights of a posthumous son and of one born after the
i ‘ partition. G

1. How shall a share be allotted to a son born
subsequently to a partition of the estate P The author
replies ¢ When the sons have been separated, one who
¢ is [afterwards] born of a woman equal in class, shares
¢ the distribution.”’t e ~

9. ' The sons being separated from -their father, one,
who shall be afterwards born of a wife equal in class,
shall share the distribution. What is distributed, is
distribution, meaning the allotments of the father and

ANNOTATIONS.

2. If there be no daughter.] Buf, if there be a daughter, the son does not
take his mother’s portion, Subod'kini. L

* Mexu, 9. 209;
+ YAINYAWALCYA, 2, 123,



5

0w THEMI{TAOSHARA | cmar, ¥

his mother’s portion, however, only ,
daughter ; for it is declared that ‘‘Daughters share

_ “the residue of their mother’s property, after payment |

4 of her debts’' 4,

8 Butason by a woman of a different tribe, receives
merely his own proper share, from his father’s estate,
with the whole of his own proper shave, from his
father’s estate, with the whole of his mother’s property,

. if there be no daughter.f)

4. The same rule is prdpoﬁndéd\ bMENU L A

son, horn after a division, shall alone take the parental

wealth.”’§ The term parental (pilryam) must be here

interpreted ‘appertaining to both father and mother :’

‘mother: he shares that; in other words, he obtains i
after [the demise of®] his parents, both their portions :
if there be mo

' for it is ordained that ““A son, born before partition, has

no elaim on the wealth of his parents ; nor one, begotten

after it, on that of his brother.”’ |}

5. The meaning of the text is this: one, born. pre-

viously to the distribution of the estate, has no property
in the share allotted to his father and mother who are

Wt 5 ANNOTATIONS.
8. Hisoizn proper share.] SeeSeotion 8. j S R
From his father's esiate.] Bara-smarsa here notices a diffevent reading ;

jﬁryam‘in the acousative, for pitriyat in the ablative ; and afterwards, matrican

¢ maternal’? for matul ¢“his mothers.” The sense is not materially affected
by these variations. .

I 4. On the wealth of his parents,] This passage, being read diiferently‘by ~

Juwvra-vauANA (Ch. 7. § 6.), who writes pilrye “parental or paternal’
instead of pitroh “of Both parents,” is not less ambiguous agcording to the
reading, then the text cited from Mexv. :

B, Inthe share]] BALAM BHATTA censures another reading, vibhege ¢“in
: ghe division,” for bhage ¢ in the share.”’ ‘ S

* BALAM-BHATTA. ‘
+ YarNvawarcva, 2. 118, Vide supra, Sect. 3. § 8. t Subod'hind.
§ Msexvw, 9. 216 YT
| VRIHASPATL '
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'Sepal'&ted [from their elder children*]; nor is one, Bom Gl

of parents separated [from their children], a prupmato
of his brother’s allotment.

6. Thus, whatever has been acquired by the father i

in the period subsequent to partition, belongs entirely
to the son born after separation. For it is so ordained :
 ““All the wealth, which is acquired by the father him-

gelf, who has made a partition with his sons, goes to

the son begotten hy him after the partition : those, born

before it, are declared to have no right.”’+
e, But the son, born subsequently to the separatlon,
- must, after the death of his father, share the goods

with ‘those who reunited themselves with the father

after the partition : as directed by MrNU; “ Or he shall

participate with such of the brethren, as are reunited
"Wlth the father.”t

8. When brethren have made a partition subse-

guently to their father’s demise, how shall a share be

allotted to a son ‘born afterwards? The author replies
_ “His allotment must absolutely be made, out of the
* *yisible estate corrected for income and expenditure.”’§
9. A shareallotted for one who is born after a separa-
tion of the brethren, which took place subsequently to
the death of the father, at a time when the mother’s

pregnancy was not manifest is ¢ his allotment.”  But

whenoe shall it be taken ? The author replies, “from the

ANNOTATIONS,

8. Absolutely.] The particle va is here employed affirmatively, The
meaning is, that an allotment for them should be mwade only from the visible
estate corrected for income and expenditure, = Subod' hini.

9. His allotment.] The pronoun “his” veférs to the son born aftér
partition. Subod hini.

* BALAM-BHATTA. i
1 Vermasparr.  See JrmurA-vAmrANA, Ch. 7. § 6. 1 Munv, 9. 216,

& YATRYAWALCYA, 2. 128,




THE mxmsmm ‘cm;w,

visible estate’’ received by the brethren, il correoted_ for
income and expenditure.” Income is the daily, monthly
or annual produce. qutlxdatlon of debts contracted by
the father, is ex%endlture. Out of the amount of pro-
perty corrected by allowing for both income and ex-
enditure, a share should be taken and a.llotted to the i
fposthamons o AR
10. The meaning here expressed is thm ! Includmg: ‘
in the several sha.res the income thence arisen, and
subtracting the father’s debts a small part should be
taken from the remainder of the shares respectively, and
. an allotment, equal to their own portmns, should be thus
. formed for the [posthumous] son born after partltlon. '
11, This must be understood to be likewise appli-
cable in the case of a nephew, who is born after the

4
]

e T

 ANNOTATIONS.

Corrected for income and expenditwe.] T agriculture or the like have
been practised by the ' brethren with their several sharves after separa-
tion, the gain is “income.” 'The payment . of the father’s debts, the
support  of their own families, and similar disbursements constitute
¢ expenditure.” Counting the income in the shaves, and deducting the
expenditure from the allotments, as much as may bel in each instance
proper, should be taken from each’ portion, and an allotment be thus

adjusted for a pregnancy which existed at the moment of the father’'s

decease, as well as at the time of the partition, though mot then manifest.
Subod hini, o
10, Including in the several shares &c.] It is the patrimony though
divided, as much as when undivided. Since then the offspring, thongh
yet in the mother’s womb, is entitled to a share of the father’s goods,
as being his issue, therefore that offspring is entitled to participate in the
| gain a.rmnp; out of the patrimony. Here again, if it be a male child, he
has o right to an oqual shave [ with others of the same class . But, if
a female child, she parficipates for a quarter of the share due togbrothﬂr
of the same rank with herself. This, which will be subsequently explamed‘
should be here understood. . Subod’hint,
11, Who was yet ehildiess, ] This is according to the rea.dmg and in-



: separwtmn of tha brethren; the pregnan
ther’s widow, who was yet childless, not
manifest at the time of the partition.

12. But, if she were evidently pmgnant, the distr
bution should be made, after awaiting her delive
as Vasisar'mA directs,  “ Partition of heritage [takes
place J among brothers [having walted} until the dehm ‘

of such of the women, as are childless [but preg-
nam] % This text should be interpreted, ¢having
waited until the delivery of the women who are

' pregnant A :
(‘ :

ANNOTATIONS.

terpretation followed by Bavaw-smarea. Ho  notices, however, another
reading, (aprajasya instead of  aprajest) which conneots the epithet . of
¢ childless” with the brother,

12 Sush of the women as are childless but o eguaut.} VADKE&'PATI-MISM
conneots the word “women” (or ¢ wives’) with the term ¢ brothers.” The
Ca@atum, and other compilations, also understand the wives of broth&ta N
to be meant; but in the Smrili-chandrice the passage is mterprebed a8 re.
lating to the widows of the father. All coneur in oxplainmg it as. moant :
of pregnunt widows. :

This tewt should be interpreted.] The most. natural - coustruction of the
original text is ¢ Partition of heritage is among brothers and women ‘who
are childless ; until the birth of issue.' The authors of the Calpatary and
. Ghintamans follow that ioterpretation, and conclude that ‘a share should
- ¢be set apart for the wi')w who is likely to have issue (being supposed’

¢ pregnant) : and, when be is delivered, the share is assigned to her som,

¢if she hear male is**'; but, if a son be not born, the share goes fo the

¢ brethren, and. the woman shall have a maintenance.” The author of the

Smriti-chandiica acknowledges that to be the natural construction of the

words ; but rejects the consequent interpretation, beeause it contains a contra-

diction, and because widows are not entitled to participate as heirs. He ex-
pounds the text, nearly as it is explained in the Mitac.sham, viz. ‘Among

* The first part of this passage corresponds with a text of Vasisay’ nAg
institutes (17, 36.); but the geqtiel of it is not fo be found in that work,

G
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i . shhted, that the son, born after par-

My tition, takes the whole of his father’s goods and of his

mother’s.* But if the father, or the mother, affec-
tionately bestow ornaments or other presents on a sepa-
rated son, that gift must not be resisted by theson born
after partition; or, if actually given, must not be
resumed.  So the author declares: “ But effects, which
< have been given by the father, or by the mother, belong
‘¢fo him on whom they were bestowed.”” + /w0
. 14. What is given (whether ornaments or other
effects,) by the father and by the mother, being sepa-
rated from their children, to a son already separated,
‘belongs exclusively to him; and does not become the -
property of the son born after the partition. =~ =
15. By parity of reason, what was given to any one,
before the separation, appertains solely to him. .
'16. 8o, among brethren, dividing the allotment
of their parents who were separated from them, after
the demise of those parents, (as may be done by the
brothers, if there be no son born subsequently to the
original partition ;) what had been given by the father
and mother to each of them, belongs severally to each,
and is shared by no other. This must be understood.

ANNOTATIONS.

(brothers, who have continued to live together, until the delivery of the child-
+]ess but pregnant widow, partition. of heritage takes place after the birth of
¢the issue, when its sex is known ; and does not tuke place immediately after
«Fhie obsequics.’ VISWCSWARA-BEATTA, in the Madana-Parijate, exhibits a
sifailar interpretation ; ¢ Parfition takes place after awaiting the delivery of
Cwidows who are evidently pregnant.’ ; ] (e

* Vido supta. § 1.—8§ 7. t VAINYAWALCYA, 2, 124,
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Shares allotted to pramde ‘for widows and for Msm&p :
als of unmarried daughters.—The initiation of un-
wnatiated brothers defrayed out of the joint funds, e

"

1, When a distribution’ is made during the life of
the father, the participation of his wives equally with
his sons, has been directed. (“If he make the allot-
““ments equal, his wives must be rendered partakers of
* like portions.”*) The anthor now proceeds to declare
their equal participation, when the separation takes

- place after the demise of the father: ¢Of heirs divid-
‘€ ing after the death of the father, let the mother also
* take an equal share.”’ t D
2. Of heirs separating after the decease of the
father, the mother shall take a share equal to that of &
son ; provided no separate property had been given to
her. But, if any had been received by her, sheis
‘entitled to half a share, as will be explained. i

3. If any of the brethren be uninitiated, when the
father ' dies, ‘W‘h? is competent to complete their

ANNOTATIONS.

-2, Provided no separate property had been given.] Peculiar property
of & woman (S¢id'hana.)  Vide C. 2. Seot. 11, § 1. j
3. Initiation.] Sanscara ; a suctession of rveligious rites commencing
on the pregnancy of the mother and terminating with the investiture
of the sacerdotal thread, or with the return of the student to his tamily

and finally his marriage.

¥ Bection 2, § 8, + YAINYAWALCYA, 2. 124, 1 Vide C. 2. Sect. 11, § 84,
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nntmtmn ? The anthor i'eplm& :Ummtmted brothers
should be initiated by those, for whom the ceremomes
have been already completed.”* :
4. By the brethren, who make a part1t10n after
the decease of their father, the uninitiated brothers
should be initiated at the charge of the whole estate.
5. Inregard to unmarried sisters, the author states
" a different rule: ¢ But sisters should be disposed
. of in marriage, giving them as an allotment e
¢ fourth part of a brother’s own share.”’t . ./ ~
~ 6. The purport of the pass ge is t’hw Sisfers
also, Who are not alreudy marne \ must be dlsposed

A\NOTATIONB

4 By the brethren who make @ par tmon &c] By such, for whom
all the initiatory oceremonies, including mamage, have been eompleted

 BALAM-BEATTA.

After the deccase of  their jatlwrj In hke manner, while the father
is living but: disqualified. by degradation from his tribe or other incapacity,
if the brethren be themselves the persons who make the partition, the same
rule must be understood in regard to the initiation of brothers ab the charge
of the tommon gtock. BATAM-BHATIA,

6, The purport of the passage 15 this.] As oommemmtors dxsagree in: then-
interpretation of the text, and a subtile difficulty dovs arise, the author proceeds

. to show that his own exposition, and no other, conveys the real sense of the
passage. Taking the phrase ‘the uninitiated. should be initiated” as here

. mnderstood from the preceding sentenoe (§ 8) he: «expounds the text ¢ Bisters
also, who are not already married &e.’ , ‘

Sowe thus interpret the words “own share:” ‘After‘ asﬁigning 23 meny
¢ shares as there are brothers, a quarter part should be given foa sister,

. % omt of their several allotments: so that, if there be two or more slstem,
¢ quarter of every share must be given to each of them.

But others thus expound those terms: ¢Deducting a quarter from each
“of their shaves, the brothers should give that to a sister. If there be two

* YAINYAWALCYA, 2, /126
4 YATNYAWALCYA, 2. 125,



of, in marriage, by the brethren, contributing a fourth
it appears, =

part out of ftheir own allotments. Henece
that daughters also participate after the dea
their father. Hence, in saying ¢ of a brother’s own
share,”’ the meaning is not, that ‘a fourth part shall
be deducted out of the portions allotted to each
brother, and shall be so contributed; but that the
girl shall be allowed to participate for a quarter of
such a share as would be assignable to a brother of =
the same rank with herself. The sense expressed is
this: if the maiden be daughter of a Brahkmoani, she
has a quarter of so much as is the amount of an allot-
ment for a son by a Bralmani wife. |

ANNOTATIONS.

or more sisters, they and their brothers shall respectively take the same

¢ subtracted share [and residue:]and no separate deduction shall be made

S[for ench’] \ e

. Both interpretations arc unsuitable: for, according to the first, if there
"'be one brother and seven or eight sisters, * nothing will remain for the
brother, if o quarter must be given to each sister; or, if there bo onesister
and many brothers, the sister has a greater allotment than o brother, ifa
. quarter must be given to Her by each of her brothers ; and this is inconsistent =
with a text, which indicates, that a daughter should have less than a son. ;

- Under the second exposition, if there be one sister and numerous brothers,
the same objection arises, which was before stated: or, in the case of one
brother and seven or eight sisters, supposc the amount of brother’s share
to be a nishea, the qﬁm‘t'er of thatis very inconsiderable, and the allotment
of shares out of it is still more trifling : the terms of the. text ¢ giving them,
- a8 an allotment, the fourth purt,” (§ 5) would be impertinent ; or, admitting
that the precept is observed, still there would be an inconsistency.

But, according to our method, since each sister has exactly a quarter of a

. share, there is nothing contradictory to the terms of the text ¢ a fourth part”

(§ 5). Subodhind, e #

* If there be four sisters, nothing will remain for the brothers ; if thers he
a greater number, the allotment of a quarter to each is impossible, C.
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7. Tor example, if 4. certain person had only
a Brahmani wife, and leaves one son and one daughter;
the whole paternal estate should be divided into two
parts, and one such part be subdivided into four:
- and, the quarter being given to the girl, the remainder
~ shall be taken by the son. Or, if there be two sons
~and one daughter, the whole of the father's estate
~ should be divided into three parts; and one such part
~ be subdivided into four: and, the quarter having been
' given to the girl, the remainder shall be shared by the
 sons. But, if thek be one son and two daughters,
the father's property should he divided into thirds,
and two shares be severally subdivided into quarters:
then, having given two [quarter] shares to the girls,
the son shall take the whole of the residue. It must
be similarly understood in any case of an equal or
unequal number of brothers and sisters alike in rank.
8. But if there be one son of a Brahmani wife and
one daughter by a Cshatriya woman, the paternal
estate should be divided into seven parts; and the
three parts, which would be ‘assignable to theson of.
8 Ushatriya woman, must be subdivided by four : then,

ANNOTATIONS,

of Dfm‘:led into two parts, and one such part ... inbo fowr.] If the text
‘werenot so explicit, it might have been rather concluded, that the estate

should be divided into five parts ; one for the sister, and four for the brother:

‘which would be exaetly an allotment of a quarter of the amount of a brother's
share to a gister. But, acoording to the distribution exemplified in the text,
the sister receives oue guarter of that which she would have received, had she
been male instead of female: It is, however; in the instance first stated, a
seventh only of what her brother aotually reserves for himself, s
This is consonant to MEp’mAMTHIs interpretation of a parallel passage of
Mzxu:* where he observes, that ¢4f the maiden sisters be numerous, the
¢ portions are to be adjusted at the fourth part ‘of an allotment for a brother

* Vide infra. § 9. :



gqvmg ‘such feurth part fo the dauo'hter of the hamyw |
wife, the son of the  Brakmai bhall také the vesidue.
Or, if there be two sons of the Brafmani and one
daughter by the Cshatriya wife, the father’s estate sh
be divided into eleven parts: and three parts, which would
be assignable to a son by a Cskatrya wife, must, be
subdivided by four: having given such quarter share
to the daughter of the Cshatriya, the two sons of the
Bralmani - shall share and take the whole of the
remainder. Thus the mode of distribution may be *
_inferred in any instance of an equal or unequal num'ber[

of brothers and sisters dissimilar in rank, ;

9. Nor is it right to interpret the terms of the‘
tcxt (“giving the “fourth part” §5) as signifying
¢ giving money sufficient for her marriage,’ by consider-
- ing the word * fourth” as indefinite. For that contra-
dicts the text of Menu “To the maiden sisters, let
their brothers give portions out of their own allotments
i respectWelV to each the fourth part of the appropriate
share; and they, Who retuse to gwe it, sha be
degraded b ;

m : l pal
AN N OTATION S.

of the galls” dtdin 6 ‘s meaning is, let the sou fuke three parts an&let
¢ the damsel take the fourth.”

9. For hor marriage.] Sanscara (§3.) signifies, in this instance, marriage

 since the previous ceremonies are not perforined for females, but only for male

children. ' Subod'hini §c. i

¢ Out of their own allotments respectively.”’”] A difference in a reading of
this passago is remarked in the notes on JryuTA-VAHANA (€. 3. Sect, 2. § 36).
A further variation oceurs in the commentary by Mep'matr’amr, who reads
Swabhyah swablyak *to their own sisters;” that is, ‘sisters of their own
classes respectively.’

« To each the fourth part of the appropriate share”] This part of the text
is understood differently by JimurA-vamAwa. €, 8. Sect. 2. § 36.

* Mexu, 9. 118,
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10. The sense of this passage is as follows. Brothers,
of the sacerdotal and other tribes, should give to their
sisters belonging to the same tribes, portions out of
of their own allotments; that is, out of the shares
ordained for persons of ‘their own rank, as subse-
. quently explained.* 1 hey should give to each sister
a quarter of their own respeetive allotments. It is
not meant, that a quarter should be deducted from
. the share of each and be given to the sister. But, to

" each maiden, should be severally allotted the quarter
of a share ordained for a son of the same class. The

]

mode of adjusting the division, when the ronk ds

dissimilar and the number unequal, has been stated :
and the allotment of such a share appears to be indis-
pensably requisite, since the refusal of it is pronounced
to be a sin: “They who refuse to give 1t, shall be
degraded.”’ (§9) Gl

11. If it be alleged, that, here also, the mention of a
quarter is indeterminate, and the allotment of property
sufficient to defray the expenses of the nuptials is
all which is meant to be expressed: the answer is,
no; for there is not any proof, that the allotment of
a quarter of a shave is indefinite in both codes; and
the withholding of it is pronounced to be a sin.

. 12. As for what is objected by some, that a sister,
who has many brothers, would be greatly enriched, it
the allotment of a [fourtht] part were positively meant;
and that a brother, who has many sisters, would be
entirely deprived of wealth ; the consequence is obvia~

ANNOTATIONS, - :

11. I both codes.] Tn the text of Yasyyawarcrd and in that of MeNv.
Subod” hini. i g ;

' Pronotinced to be a sin.] In' Mexu's text. (§9.) BALAM-BHATTA.

* Sect. 8. §4.
+ BALAM-BHATTA.



o nvmmminos

t;&'*iﬁ“the _. mmerbefoxo explained :* iﬁ:ﬁ?j‘ia’”}”ﬁoﬁ-r“hem i
directed, that a quarter shall Be deducted out of the

brother’s own share and given to his sister; whence
any such consequence should arise.

13. Hence the interpretation of Mep'mAMIT’HI who
has no compeer, as well as of other writers, who concur
with him, is square and accurate ; not that of Bua-
RUGHE . | i ‘ a0 e e

12. Therefore, after the decease of the father, an
unmarried daughter participates in the inheritance.

But, before his demise, she obtains that only, what-

ever it be, which her father gives; since there is no

- special precept respecting this case. Thus all is unex-
eeptionable. . : ‘

e i M a3 s

 SBCTION VIIL

Fidk

‘ Shares of Sons belonging to different tribes.

1:» The adjustmexit of a distribution among brothers
alike in rank, whether made with cach other, or with
their father, has been propounded in preceding pas-

s

ANNOTATIONS.

18, Wha has no compeer.] Who is ihdepender;t of control, BATAM-BIATTA.

This commentator treats Asakaya as an epithet of the anthor next mamed
(Mep’satr’nr)  The word oceurs, however, as a proper name in the Fivada-
retnacara, in commepting on a passage of MeNU (9, 185,) The meaning may
be that ‘the opinion of Asamava, Mep’narit’mi, and the rest is accurate:
not, that of Branvers.

* 56




fition &o¥).

uthor mow imong  brethren
dissimilar in class: ¢The sons of a Brahmana, in the
several tribes, have four shaves or three, or two, or cme;
the children of a Cshatriys have three portions, or

two, or one; and those ofa Fuisya take two parts, |

h QI\._;ODQ.”'I’i R sh il A R R e G B
8. TUnder the sanction of the law,} instances do
occur of a Brehmona having four wives ; a Cshatriya
three; Paisya, two : but a Sudyra, one.  In sach cases,
the sons of a Brakmana, horn to him by women of the

one, in the order of these tribes. . . . '
3. Mhe several tribes (warnasas)] Women of ¢l
different classes, the sacerdotal and the rest, here
signified by the word tribe (varna.) The termination
sas, subjoined to moun in the singular number and

.

locative or other case, bears a distributive sense, con-

geveral tribes, shall have four shares, three, tw

formably with the grammatical rule.§ ; ‘

4. The meaning here expressed is this: The sons
of a Brokmana, by a Brahmani woman, take four
shares apiece : his sons by a Cshalriye wife, receive

N e nemsiel

: ANNOTATIONS, . :
Mey matTr’ns is o celebrated commentator on MExv: and his exposition
of Mext’s text (§9.) agrees with the author’s \explanei‘tian of YAINYA«
wALCEA’s (§6.) : AL
Bragvomns, an ancient author, probably maintained the opinion  and inter-
pretation which are refuted in the present Section. y
(2. Under the  sanction of the law.] The initial ‘words of a passage of
. YASN¥AWALOYA (1. 57,) ave cited in the text, for the sanction of the practice
here noticed. i
" 8. Conformadly with the grammatical rule] The author quotes. a rule

of ‘grammar. (PANING 5. 4. 43)) o
* Section 2. § 1. 1 YAINYAWALCYA, 2. 126,
+ YAINYAWALCYA, L. 67, § Paxtxy, 0. 4, 43,

o, 0m



- three shares each; by a Paisya woman,
“Mra;”l()ne:-' OGRS il LR
. b.: The sons of a Cshatriya, born to him by w
of the several tribes, (for that is here understood,) ha
- three shaves, or two, or one, in the order of the tribes:
that is, the sons of a Cshatriye man, by a’ Cshatriye
~ woman, take threo shares cach; by a Vuisye woman,
two ; 'by a Sudra wife, one. A ; Ay i
S ﬂyhe sons of a Paisya by women of the several =
#ribes,  (for here, again, the same term is understood,)
have two shares, or one, in the order of the eclasses:
that is, the sons of a Vaisye man, by a Vaisys woman,
take two shares apiece; by a Sudre woman, one. '
* 7. Since a man of the servile tribe cannot have a
son of a different class from his own, because one
. wife only is allowed to him, (for “a Sudre woman
only must be the wife of a Swudra man,”’*) partition
among his children takes place in the manner befare-

mentioned. =

8, Although no restriction jbe specified in the text -

 (§1.), it must be understood to relate to property
other than land obtained by the acceptance of a gift.
For it is declared [by Vmimasparrt] ¢“Land obtained
¢ by acceptance of donation, must not be given to the
“ son of a Oshatriye or other wife of inferior tribe:
“even though his father give it to him, the son of the
¢ Brahmani may resume it, when his father is dead.® =
9. Bince acceptance of donation is here expressly
- stated, land obtained by purchase or similar means
appertains also to the son of a. Cshatriya or other

»

ANNOTATIONS.

7. In the manner beforementioned.] As direeted by the toxts above
oited. (YAsNYAwALcyA, 2. 115, and 118. Vide Sect- 2. and 3.y Subod hin.

* Mixv, 3. 13 * f Banay-puatTA supplies the author’s name.

*
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inferior woman. For the son by a Sudre woman is

‘,‘\y;v ¢

“specially excepted (“The son, begotten on a Sudre

woman by any man of a twice-born class, is not
entitled to a share of land.”’*) Now, if land acquired
by purchase and similar means did not belong to the
sons of & Cshatriya or Faisya wife, the special exception

 of a son by a Sudre woman would be impertinent.

'10. But the following text “Ihe son of a Brahmana,
or a Vaisya, by & woman of the servile class, shall nof
‘share the inheritance: whatever his father may give

him, let that only be his property:”t relates to the

ase where something, however inconsiderable, hasbeen
~given by the father, in his lifetime, to his son by a
 Sudre woman. But, if no affectionate gift have been
- bestowed on him by his father, he participates fora
‘single share [of the movables]. Thus there is
nothing contradictory: | ‘ |

o
ANNOTATIONS, :
9. Begotten on a Sudri woman.] Sudri doos mnot here bear its regular
signification of ¢ wife of a Sudre man,’ butintends a wife of the regenerate
man, being a Sudra woman. Subod’hini and BALAM-BIATTA. :
- The special exception of o son by a Sudra woman would be impertinent.]
Since the son of the Sudra is specifically excepted, it follows, that‘tholsdns of
the Cshatriya wife and those of the Paisya do participate. Subod'hini.
10 Where something .... has been given] Where an affectionate giff
has been, bestowed. In some copies, the reading is so: (prasade-datiam
an place of pradatiam.) BALAM-BHATTA. ; ' Wl

- * This also is & passage of VRIHASPATL Se6 Jreura-vamana, Ch. 9, § 22,
| 4 Mex, 6. 155, ; - i




. ON INEERITANCE. =

SECTION IX.

¢ Dz’sm‘bution qf effects diacovereoi after pm'tition.:‘ e

. 1. Something is here added respecting the residue
after a general distribution of the estate. “REffects,
which have been withheld by one coheir from another,
and which are discovered after the separation, let them
again divide in equal shares 1 this is a settled rule.”
2. What had been withheld by coparceners from

each other, and was not known at the time of dividing =

. the aggregate estate, they shall divide in equal propor-
tions, when it is discovered after the patrimony.

4 Buch is the settled rule or maxim of the law.

- 8. Here, by saying ‘‘in equal shares” the author

forbids partition with deductions. By saying *“let i
them divide,” he shows, that the goods shall not be

taken exclusively by the person who discovers them.
4. Since the text is thus significant, it does not

imply, that no offence is committed by embezaling the

common. property. :

b. Isit not shown by Mexvu to be an offence on
the part of the eldest brotber, if he appropriate to him-
self common property; and not so, on the part of
younger brothers? ¢“An eldest brother, who from
avarice shall defraud his younger brothers, shall forfeit
the honours of his primogeniture, be deprived of lis
[additional] share, and be chastised by the king.” t

6. That inference is not correct; for, by pronounc-
ing such conduct criminal in an elder brother, who is

* YAINYAWALCYA, 2. 127,
T Menvu, 9, 218,

L4
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independent and represents the father,” it is more

Vv i

assuredly shown (by the argument exemplified in the

loaf and staff) to be criminal in ‘younger brothers,
who are subject to the ‘control of the eldest and hold
the place of sons. Accordingly it is declared [in the
Veda*11o be an offence without exception or distinc-

 tion ¢ “Him, indeed, who deprives an heir of his right
destroy ; or, if he destroy’ not

share, he does certainly |
bim, he destroys his son, or else his grandson.”’
- 7. 'Whoever debars, or excludes, from participa-

‘ tion, an heir, or person entitled to a share, and does not

yield to him his due allotment ; he, being thus debarred
of his share, destroys or annihilates that person who
80 debars him of his right: or, if he do not immedi-
ately destroy him, he destroys his son or his grandson.

8. It is thus pronounced to be criminal in any

person to withhold common property, without any .

distinetion of eldest [or youngest.] AR
9. 1Itis argued, that blame is not incurred by one
who takes the goods, thinking them his own, under the
notion, that the common property appertains also to him.
10. That is wrong. He does incur blame :' for,
though he took it thinking it his own; still he has

taken the property of another person, contrary to the

injunction which forbids his so doing.

ANNOTATIONS.

- 8. By the argument ezemplified in the loaf and staf.] 1f a staff, to which
a loaf is attached, be tuken away by thieves, it is inferred, that assuredly
 the loaf also has been stolen by them.} So in the case under consideration,
if the eldest, who is independent and reprosents the father, be eriminal
for withholding the goods, the seme may 'surely be affirmed concerning
(the rest, if they do so. Subod'hing, ‘

* BALAM-BIATTA,
+ A passage of the Veda, as observed by BALAM-BHATTA
1 See JINUTA-VANANA, 2, 25, & 3. 1. 15,

»



il prohxbﬂ:s the employment of these in sacrifices,

i aeéﬁon (pada) and Gth togiek (qd’kzqaranq ) :S"ubod’kam.

culty If an oblatm ‘ f gwen . beans
; -;procura.ble, and black kidney heanst b naed,
stead, by reason of the resemblzmce, the maxim,

applicable, because they were used by mlstake
. ‘ground partmles of green kidney bedns;’ it is on the

contrary maintained, as the right opinion, that, i
¢ although the grcmnd particles of green kidney beans
be taken as being unforbidden, still the ground partwles
of black kidney %e:ms are also actually employed : and
the prohlbltory command is consequently apphoable :
in this case,

12 Thmefore it i is estabhshed both from the letter

| ANNOTATIONS,

§ ‘;a i answer ta a proposed so!xutmga) The author here addvieesan 2
i ple‘of roasoning from the Mimansa, in ‘the 6th book (Ad’byaya,) 3d

" The black kidney beam, with certain other kinds of gra:m s deolm'ed i
. bya passage of the Veda unfit to be used at sacrifices. An oblation of greeh
kidney beans, by another passage of the same, is directed to be madé on :
certain oocasions. If then the green sort be not provurable, may the black
kind ‘he wused in its stead ? The solution first proposed is, that the black sort
may be substituted for the green kind, in like manner as wild rice is used in
placo of the enltivated sort : amd, in answer fo the argument drawn from
the special prohibition, it is pretended, that the prohibition holds against
the use of the black kiduey bean as such, and not against its use when ground
partioles of this aud other sorts are taken with particles of green kidney beans

as being unforbidden. But the correct and demonsirated opinion is, thet
the black kind is altogether unfit to be used at sacrifices, being expressly
probibited : its particles, thevefore, although intermixed with other sorts, are

to be avoided ; and for this reason they must not be used as a snbstxtuta for tha
other kind. =~ Subod’kini and BALAM-BHATTA, ‘

* Mudga: Phaseolus Mungo ; green kidney beans.
+ Mudga: Phaseolus Max, v, xadiatus: black kidney beans,

¥ ; ; *:
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of ‘the law and from masomng, t:hat an oﬂ’ence 1s |
commltted by takmg common property L

e

S:ECTION X.

' Rights of the ;I)Wjamushyayana or son of two fatkew.{\_@_ -,

1 Intending to propound a spec1al a,llotment for
- the Dwyomushyayana (or son of two fathers,) the
author previously describes that relation. ‘A son,

i ~ % begotten by one, who has no male issue, on the wife

“ of another man, under a legal appointment, is law-
“ fully heir, and giver of funeral oblatlons, to both fa-
¢ thers.”’*

2. A son procreated by the hushand’s brother or
other person (having no male issue), on the wife of
another man, with authority .from venerable persons,
in the manner before ordained, is heir of both the na-
tural father and the wife’s husband he is successor
to their estates, and giver of oblations to them, accord-
ing to la.w. . ,

ANNOTATIONS.

1. Dwyamushyayana, or son ‘of two fathers.] As here desenbed, the
Diwoyamushyayana is restricted to one description of adoptive son, the Cshetraja
or gon of the wife : but the term is applicable to any adopted son refaining his
filial relation to his patural father with his acqmred relation to his adophve
‘parent. See Sect 11, § 32.

2. In the manner before orduined.] The initial words of another passage
of YATNYAWALCYA are here cited. Tt is as follows: ¢ Let the husband's
brother, or & kinsman near or remote, having been anthorized by venerable
persons, and being anointed with butter, approach the childless ¢ wife af
proper seasons, until she become pregnant, He, who approaches her in

* YaInNYAWALOTA, 2,.128,

*
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8. The meaning of this is as ' follows. If
husband’s brother, or other person, duly authorize
being himself destitute of male issue; proceed to an i
course with the wife of a childless man, for the sake of
raising issue both for himself and for the other; the
son, whom he so begets, is the child of two fathers
~and denominated Dwyamushyayona. He is heir to =
both, and offers funeral oblations to theirmanes. . =

4. But, if one, who bas male issue, being so |,
authorized, have intercourse with the wife for the sake
of raising up issue to her husband only; the child,
80 begotten by him, is son of the husband, not of the
natural father: and, by this restriction, he is not heir
. of his natural father, nor qualified to present funeral
oblations to his manes. It is so declared by MeNU :
“The owners of the seed and of the soil may be con-
sidered as joint owners of the orop, which they agree
- by special compact, in consideration of the seed, to
divide between them.”* | : ;

b. By special compact.] When the field is delivered =
by the owner of the soil to the owner of the seed, on
- an agreement in this form, “let the crop, which will
be here produced, belong to us both ;” then the owners
both of the soil and of the seed are considered by
mighty sages as sharers or proprietors of the crop
produced in that ground.

6. Bo [the same author.] *“Unless there be a
special agreement between the owners of the land and
of the seed, the fruit belongs clearly to the land-owner;

- for the soil is more important than the seed.”t

e

ANNOTATIONS,

any cther mode, is degraded from his tribe, “A  ehild, begotten in that
mode, is the husband’s son, denominated (eshetraja) son of the wife.”{

“® Mexv, 9, 04, + Mexv, 9. 92. 1 YAINYAWALOYA; 1. 69470,
I ¥
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out stipulating for the crop, or without a special agree- |

ment that it shall belong to both, appertains tothe
owner of the ground: for the receptacle is more impor-
tant then the seed ; as is observed in the case of cows;
mares and the rest. i MR g
/8. Here, however, the commission for raising ;1'{3
issue is relative to a woman who was only betrothed,
since any other such appointment is forbidden by Mexv.
For after thus premising a commission, “On failure of
issue, the desired offspring may be procreated, either by
- his brother or some other kinsman, on the wife who has
~been duly authovized: anointed with liquid butter,
silent, in the hight, let the kinsman, thus appointed,

beget one son, but a second by no means, on the widow

[or childless wife; ]"* Muxv has himself prohibited
the practice : * By regenerate men, no. widow must be
authorized to conceive by any other: for they, who

authorize her to conceive by any other, violate the
primeval law. Such a commission is no where men-
tioned in the nuptial prayers; mor is the marriage of
widows noticed in laws concerning wedlock. This pracs =
tice, fit only for cattle, and reprehended by learned

priests, was introduced among men, while Vexa had
sovereign sway. He, possessing the whole earth, and

Y

ANNOTATIONS.
r‘(.’ 5 = f by
- 8. The commission......is relative io a woman who teas only betrothed.]
. The commentator, BALAM-BHATTA, dissents from this doctrine: and cites
passages of law  to show, that, after troth "verbally plighted, should the
- lusband die hefore the actual celebration of the marriage, the damsel is
at the disposal of her father to be given in marriage to another hushand. It
‘is unnecessary fo go into his explanation ‘of the passages cited in the text,
in another opinion. ; ik

 MENU, 9, 5960,



ercfore eminent among royal -saints, gav
confusion of tribes, when his intellect was overec
' by passion. Since his time, the virtuous censure

man, who, through delusion of mind, authorizes
widow to bave intercourse for the sake of progeny.™
9. Nor is an option to be assumed from the [con-
trast of] precept and prohibition. Since they, whe

© authorize the practice, are -expressly censured : and

disloyalty is strongly reprobated in speaking of the
duties of women; and continence is no less praised.
This, Mexu has shown: “Let the faithful wife ema-
iciate her body by living voluntarily on pure flowers,
roots, and fruit; but let her not, when her lord is
deceased, even pronounce the name of another man.
Let her continue till death forgiving all injuries,: per-
forming havsh duties, avoiding every sensual ‘pleasure,
and cheerfully practising the incomparable rules of
virtue, which have been followed hy such women, as
were devoted to one only hushand. Many thousands
of Brakmanas, having avoided sensualify from . their
carly youth, and having left no issue on their families,
have ascended. nevertheless to heaven; and, like those
abstemious men, a virtuous wife ascends to heaven,
though she have no child, if, after the decease of her
lord, she devote herself to pious austerity : but a widow,
 who, from a wish to bear children, slights her deceased
husband, brings disgrace on herself here below, and
shall be excluded from'the abode of her lord.”+ Thus
the legislator has forbidden the recourse of a widow or
wife to another man, even for the sake of progeny.
Therefore it is not right to deduce an opfion.from the
injunction contrasted with the prohibition.

ANNOTATIONS,

9. It is not right to deduce on option.] For au, option is inferred in the s
- ease of equal things : but here a cemgure is passed on those persons, who

* Mexnv, 9. 64.—068, + Mexv, 5, 157,161,



10, The authorizing of a woman sanctified by manr-
riage, [to raise up issue to her husband by another
man,] being thus prohibited, what then is a lawful
commission [to raise up issue P} The same author
explains it : ““The damsel, whose husband shall die
after troth verbally plighted, his brother shall take in
marriage according to this rule: having espoused her in
due form, she being clad in a white robe, and pure in
" her conduect, let him privately approach her once in
each proper season, until issue be had.’* ’ e
11. 1t appears from this passage, that he, whom
a damsel was verbally given, is her husband without a
formal acceptance on his part. If le die, his own
brother of the whole blood, whether elder or younger,
shall espouse or take in marriage the widow. “In due
form,” or as divected by law, * having espoused” or
" wedded her, and ‘‘according to this rule,” namely with
an inunction of clarified butter and with restraint of
voice &e. let him ¢ privately’”’ or in secret, *approach
her, clad in a white robe, and pure in her conduet,”
_that is, vestraining her mind, speech and gesture,
4 once’’ at a time, until pregnancy ensue. i
12. These espousals are nominal, and a mere part
of the form in which an authorized widow shall be
approached ; like the inunction of clarified butter and

i .

L .

ANNOTATIONS,

authorize such a practice, and none upon those who forbid it. The injunction
and the prohibition are consequently mot equal ; and therefore an option is
not inferred.  Subod’hind, &

12, These espousals are nominal,] 'The notion js this : as an inunction of
elarified butter, and other obsorvances, aré prescribed as mere forms inap-
proaching an-authorized widow; so these espousals are a mere part of that
interconrse, and not a principal and substantive act, whence the parties might
be eupposéd to become a married couple.  Subod’hint and BALAM-BHATIA.

i

* MeNv, 9. 69,~70,



course, appertains to the original husband, no

‘brother-in-law. But, By special agreement, thg.;maufe ‘

may belong to both.

"n-_‘e‘,, e ‘ ‘ , i‘ﬂ“h
| . SBCTION XI.

e o i et

Sons by birth and by adoption.

s ot
v .

1. A distribution of shares, among sons equal or
~unequal in class, has been explained. Next, intending
‘to show the rule of succession among sons principal and
. secondary, the author previously describes them. “The
legitimate son is procreated on the lawful wedded wife.

. Bqual to him is the 'son of an appointed daughter.
- The son of the wife is one begotten on a wife
by a kinsman of her husband, or by some other
relative. One, secretly produced in the house, is a

“son of hidden origin. .A damsel’s child is one born of

e
ANNOTATIONS.

Tor the woman cannot become a lawful wedded wife, being twice-married.
BALAM-BHATTA, ‘

13.  Therefare the offspring &e.] The child is not a legitimate son (aurase)
of both parents; but is (eshetraja) son of the soil or wife, and appertains to
the hnsband or owner of the soil, provided no agreement were made to this
effect ; * the offepring, here produced, shall belong to us both” But if sucha
stipulation exist, ho is son of both, Subod’hini and BALAM-BHATETA.

He is not legitimate son (awrasa) of the matural father, but similar to a
legitimate son ; as will be made evident in the sequel.*  BATAM-BHATTA,

» VideBect. 11, § 4




he, is considered as son of his
maternal grandsire. . A child, begotten on a woman
whose [ first | marriage had not been consummated,
or on one who had been deflowered [before marriage],
. is called the son. of a twice-married. woman. He,
. whom his father or his mother give for adoption,
~ shall be considered as a son given. A son bought
is one who was sold by his father and mother. A
~ son made is one adopted by the man himself. One,
" who gives himself, is self-given. A child accepted,
~while yet in the womb, is one received with a bride.
He, who is taken for adoption, having been forsaken
by his parents, is a deserted son.”® = oo b
& ’.Fhej_’issue ‘of the breast (uwras) is a legitimate

oty

G

~an unmarried woman:

 gon (aurasa). He is ome born of a legal wife. A

 woman of equal tribe, espoused in lawful wedlock, is
o legal wife; and a son, begotten [ by her husbandt |
‘on her, is a true and legitimate son; and is chiel
in rank, .

ANNOTATIONS,

1. Son of his maternal grandsire.] In the numerous quotavions of this
passage, sonie redd sutak *‘son,” others smritah * called,” and, others again
matah ¢ considered.” The sense is not materially afflected by these diffor-
ences ; as either term, being not expressed , must be understood. S

9. A son, begotten on a woman of equal tribe.] In fact itis not to be so
anderstood, For it conteadiets the anthor's own doctrine, since he includes
the Murd havasiela and others, born in thd direct order of the tribes, among
legitimate issne (§ 41.) They are not sons begotten on a woman of equal
tribe: and, if issue by women of different tribes be not deemed legitimate,
' being considered as born of wives whdm it was not lawful to marry, then it

g might follow, that other persons! would take the heritage, althongh such sons

g ei_isted. " Henes the mention of a wife equal by fribe intends only the pre-
. ferableness [of her or her offspring ] and the restriction, that she bo a lawful |
wife, exclndes the eshefraja or issue of the soil, and the rest. Viramitrodaya. .

® Y AINYAWALOYA, 2..129.--188, D ;
+ BAta-pHATTA directs this to be supplied in conformity with passages of
Visaxu (15, 2) and MExu (9, 166.)



8. The son of an appointed daughte

is equal to him; that is equal to the le
The term signifies son of a daughter. According
is equal to the legitimate son : as described by Vasis
uA : “This damsel, who has no brother, I will give
unto thee, decked with ornaments: the son, who may
be born of her, shall be my son.”* Or that term ‘may

i B t 3 »
o i s

ANNOTATIONS.

&

The son by a woman of equal tribe’ espoused in any of the irregnlar forms
of marviage (Asura &e.) is a legitimate soh ¢ and the sons of a Brahmana, by
wives espoused in the divect order of the classes ( Cshatriya &e. ), denominated *
tho Murd havasicta, the Ambasht’ha and the Parasava ot Nishada; and the sons g
of a Cshatriya by the wives of the Vaisya or Sudra tribe, named the Ma-
hishya and the Upra - and the son of a Paisya by 8 Sudre yoman, called the
Carana ; aro all legitimate sons. VIsWESWARA-BHATTA in the Madana-
Parijata. " ' ‘ : ‘ ok
By the term “lawful” is excluded a woman espoused by ome to whom such ,
marriage was not permitted : therefore the sons by women of superior tribe S
aro not legitimate ; and for this purpose, the word “lawfil” has been iatro-
duned into the text (§ 1), A lawful wife for a man of a regenerate’ tribe is a
. woman of @ regenerate tribe ; “and, for o Swdra rman, o Sudra woman,  For
want of a wite of preferable description, one analogous is allowed. Com-
soquently it is not indispensable, that the wife be of the preferable deseription, ;
Fven a Sudra woman Jx!na‘y be the wife of a regenerate man; and her issueis’
legitimate, as will be shown. BALAM-BHALTA. Saliar e
8. Bqual to the legitinate son.] The daughter appointed to be 4 som,
and the son of an appointed daughter, are either  of thom ’egual to. the: =
legitimate son, Visweswara in the Madana Parijotu. /

"Sinbe thoson of an appointed daughter is son of legitimate female issue,
therefore he is equal to a legitimate son: but heis not literally a legitimate son,
being one remove distant. VISWESWARA in the Subod’hini,

v Or that term may signify §¢.] 1t may signify a danghter who becomes by
appointment a son § thdt is, who is pat in place of a son. Although she be
legitimate, yot being female, she is merely equal to a son.  Firamitrodaya.

v

"

* Vasrsar'maA, 17. 16,




sxgmfy a daughter becammg by special appomffment
a son. Still she is only similar to a legitimate son:
 for she derives more from the mother than from the
father. Accordmgly ahe is mentmrwd by VAsmm: HA

=

ANNOTATIONS. ‘

“Fqual to him,” equal to the legitimate son, is the putr wa-gmtm or daughber‘ '
appointed to be s son: for since all the terms of the definition of 4 legitimate
son excepting sex, are applicable to her, she i3 similar to him. ApsrAncA .

The pubrica-putra is of four descriptions. The first is the daughter]'
appointed to be a son, She is o by a snpulamon to that eﬂ'eot. _The next is
‘Hherson.  He obtams of course the mame of ‘som of an uppomtefi daughter, R
without any s;pemal compact. This dmﬁnchon, howaver. oceurs: he is not
‘place of a son, but in place of a son’s son, and is a daughters son.

i

o .A;comd,ingly he ig deseribed as a daughter’s gon in the text of Sanc’ma and

Tao'mrra: “ An appointed damghter is like unto n son; as Pracmerass has :
ddelared: her offspring is termed son ¢f an appointed daughter: he offers
funeral oblations to the maternal grandfathers and to the paternal grandsires.
There is no difference between a son’s son and o daughters son in respecs of
benefits conferred.”” The third deseription of son of an appointed daughter
i the ohild born of a daughter who was given in marriage with an express

" stipulation in this form “the child, who shall be born of her, shall be mine
for the purposs of performing my obsequies.””*  He appertains to his maternal
grandfather as gn adopted son. The fowrth is a child, born'of a daughter who
wus given in marriage with a stipulation, in this form: % The child, who shall
be bom of her, shall perform the obsequies of both.” He belongs, as a son,
both to his natural grandfather and to his maternal gw.nd.father. But, in the
case where she was in thought selected for an appointed daughtfer, sheis so
with a oompact, and merely by an act of the mind. Hemipnr,

| The son of the appointed daughter belongs in general only to the m&ternal

| grandfather : but, by special compact, to the natural father also.. - Thus Yaua
- says: ‘“Let the son of an appointed daughter perform the obsequies of his

maternal ancestors exclusively : but if he succeed to the property of both, Tot

him perform the obsequies of both.” Accordingly this child also is denonu-

nated dwyanushyayana or son of two fathers. BAnsM-smaTTA, | ’ :

* Mexu, 9. 127,
+ Mgexvu, 9. 136.



asaMp, but as thlrd in rank: “The a) poin
ter is com;udereﬂ to be the third description of

4, The sou of two fathers (dwyammhywyana
inferior to the natural father’s legitimate son, bao‘ah’
‘heis produoed in another’s soil. s

5. A child, begotten by another person, namely by 0
a kinsman, or by a brother of the husband, is a wife's
son (cshetraja). :

6. The son of hidden origin (gud’ aya) is one b
secretly brought forth in the husband’s house. By g
excluding the ocase of a child begotten by a man of :
-+ inferior or supenor tnbe, this must be restricted to

ANNOTATIONS.

§ The appointed dawghter is the third description of sons.” » “ For she, who
has no brother, reverts to her male ancestors and obtains a renewed filistion.”
Vasmsar'ma. :

The adopted danghtor is counted by Vastsnr’sa as tho third: not by YarNya- :
WALCYA,  Subod hint, ,
. Mrrra-mrsna reads second instead of third : against the authority of o
institutes and of every compiler who has cited this passage. U

4. Is nferior to the lcgmmatc sons] He is similar to the son of the bedy. i
BALAM-BHATTA,

Is not the son of two fathers the offspring of his natural father? Is he
then a legitimate son ? or one”or other of the various deseriptions of adoptive
and secondary soms? Anticipating this question, the author says: “Heis
not different from him ;” he is equal to a son of the body, Subod hini.

The commentary last cited reads avis’ishta ‘not different’ instead of apacrishta
¢inferior.” Both readings are noticed by BALAM-BHATTA, ,

B. A ohild begotten by another person .. .ds a wife's son]] There are two
deseriptions of cshetraja or wife's son ; the first of them is son of hoth' fathers
(dwipitrica ;) the other is adopted son of the wife’s husband. Viramitrodaya,

A son begotten, under a formal authority, by a kinsman being of equal class,
ot by another relative, is a wife's son. VIewWESWARA in the Mudana-
Farijata, : A

* Vasmsur'oy, 17, 14, t Vide Bect. 16, 1 Vassar'ua, 17, 16.
: J



" same. trlbe. iy ‘ i

7. A damsel’s chlld (camma) 19 the; oﬁ‘spl .
: unmarned woman by a man of equal class (as restriots -
ed in the precedmg mstémoe) b cmd he 1s son. of his

v 1o,
i

oo s Y

ANN OL‘ATION 8.

, -ing whom it is not eertamly known who the mdmdual waa, iy ‘nam

ot concealed origin. The ignorance as to the pamculnr pezson must be the
4 i .v.huaband’s, ot the wife’s: and the knowledge of his equahfy in dribe may be
. obtained thrzmgh her; for surely she must know who he is. ‘But, if she

" ‘really do not know his tnbe, having been secrotly violated by a stmnggr fing
dark night,*] then the child bears the name of a son of hidden origin, but

o

is not so fit a son  as the one before described.  VISWESWARA in the Madang- '

Pargjatea,

In sueh viroumstances, the child must be abandoned, say others. BALAM'
BHATTA, ;

Bince the natural father is not known, the child belongs to the same tnbe |
with his mother. . But, if there be a suspicion, that he was begotten by a man
of inferior tribe, he is contemned. VACHEEPATI MISRA in ‘the Smddfha- ]
cbmmmam

A son, who i3 botn of the w:fe, and concerning whom it is aot cartamly
‘known who is the natural father, is adophlve son of tho mot}.\er 8 husbtmd, m.ui y

e called son of concealed origin, Being son of the adoptive father’ﬁ ownL, mfe,

and begotten on her by another man, he is similar to the son of the: w1fe, and

: therefore desoribed after him, APraARARCA, ‘ iy
7. By aman of equal cluss.] As fthe son before descmbed m\wt be one
:begotten by a man of like tribe, so must this son also be the offspring of a

+ man oftequal elass, | ¢ Damsel” does not here signify unmarried only for, v
even with that lmport, the term is frequently used in the sense.of fume
connected with man,’  But it signifies a woman with Whom a regular mars ;
wtage has not been consummated,  BATAM BIHATTA ‘

* B ALAM-BHATTA.



¢ _ frandfather, ,'prowded she
: ablde‘m her father’s house. But if she be
the child ecomes son of her husban
intimates ; A son, whom a damsel conceives ' secretl
in the house of her father, is considered as the son
‘ber husband, and denominated a damsel’s ‘son, as bem
born of an unmarried woman.”* '
8. The son of a woman twice-married is one begot-v
ten by a man of equal class, ona thce~marmed Woman,‘

AN N OTAT IONS.

The meaning of the passage of the Mitacshara is this: “ Unmarried”
" signifies ono whose nuptials have not been commenced ; ¢ married,” whoso
nuptials are begun. The affix here implies an act begun and not past.  For

< a child begotten by a paramour alike in  class, or 4 woman who.se maniage b

complete, is a son of conceuled origin. = Viramitrodaya. i

The child, born of an unmarried woman. is denominated son of a damsel; S
‘and is considered by Muxou and the rest as son of his maternal grandfather.’
Bemg produced in a soil which in some measure appertains to him, namely his k i
daughter, tho child is similar to the son of concealed origin, and i3 therefora: G L
menponed by YAINTAWALCYA next affer him. APARARCA, ) N

If the maternal grandfather have no male issué, then the damsel’s soft ;R
deemed his son; if he have issue, then the child is son of the husband, If both B
be c¢hildless, he is adoptive son of both, Pargata cited in the Retnacam a.xid
Sudd hi-viveca, |

X either of them be destitute of male issue, the child is his son; but, 1f o
“both be so, the child is son of both. BALAM-BItATTA,

8o MeNU intimates.} 'The meaning of the passage cited from Mmm is as
follows : a young woman, betrothed, but whose nuptials have not been com-
pleted ; and who is consequeatly a maiden, since she is not yet become the
wife of her iutended hushand: a son (we say) borne by such & damsel is |
denominated a damsel’s child, and is considered as son of the Lridegréom ;
that is, of, the person by whom she is espoused. ' Accordingly ‘the eondition
¢ in the house of her father” is pertinent as an explanatory .phrase: for,
after marriage, she iuhabits the house of her husband. . Viramitrodaya.

* Munvy 9 172 g . g »




. mated,
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ether the first mamaga had or had not bean Co um-‘f'f

9. He, whb is given by 1118 ;mother mf:h her ‘hu

_bands consent, wh11e her husband is a,bsent [or‘

il NOTATIONS.
i W)&ether §eil Whebher the marriage had or hmi not been oonsnmmat-vi \

. ed by the first husband, and whether she have been forsaken by her husbmd o

in his life time or be a widow. Such is the meaning. Accordingly Vst 80 b
deelares i He, whom a woman, either forsaken by her ‘hushand, or a mdow,

 and again becoming a wife by her own choice, conceived [by & second husband} A
s called the son of a woman twice-married.”* The child is son of the natu. .
ol father: for the first husband’s right to the woman is annulled by his death
Lor rehnqmshment ; and she has not been authorized fo raise up issuo to him;
i and she takes a‘se‘oond husband solely by her own choice. | BA'&.A&uBHATTA- o
There are two descriptions of twice-married women : the first is & woman

whose marriage has not been consummated, but only contracted, and who is
espoused by another man., The other is a woman who has been blemished by
intercourse with a man, before marrings. The offspring of such a woman is j
( Pauner-bhava ) son of a twice-married woman. Accordingly lt is /80 eXxpresse
ed in the toxt. . Firamdtrodaya,

¢ A woman, whose marriage had uot been consummated, and who 18 agam
espoused, is a twice-married woman. o is she, who hud previouy intercourse
with another man, though she be not actually ma.rrzed a second ﬂmeﬁ’ )
VISHNU o

A child begotten “ on a woman, whose [flest] marriage had not been consum- ;
mated ;”. on the wife of an impotent man or the like, whether she bave
become a widow or not ; or on his own wife ‘¢ who had been enjoyed by
strangers, and who iy taken back, and again espoused ; the child (we say)
begotten on such a woman, is called ‘son by a woman twice-married.’ The
twige-married woman has been deseribed in the first ook [of YAJNYA‘WALCYA’S

: msﬁmies] APARARCA,

“Whether a virgin or deflowered, she who is again espoused with solemn
rites, i a twice-married woman: but she who deserts her hu;band and

* Muxv, 9. 175, Erroneously cited as a passage of VISHNT.
1. Visany, 16, 8.9,

¥



b capable ’chaug rasent *] or [mtho‘
after her husband"s” deoease, or who 1s

ANVOTATIONS- ey

thmugh Inst cohabits with enother man of the same t:nbe, is a self—gxuded
" woman.”  YAINYAWALOYA.§

There are two descriptions of womon termed anyapurva || or previously ocm- ;

nacted Wlth another : namely the puwnerbhu ov woman. twice married, and the
swairing ov self-guided and unchaste woman. The twice-niarried woman also
is of two descriptions ; according as she has or has not been deflowered.  She,
who i pot a virgin, is blemished by the repetition of+ the.ceremony of max-
riage, But one, who deserts the husband of her youth and through desire
cohabits with another man of the same 'mbe, is a self-guided woman (swairin. )
Mitacshara.§ . #

" A woman, who, having beon married, whether she be yet a virgin or not, is
again espoused in due form by her original husband or by another, is a twice-
marvied woman. She is so deseribed by Maxv: “If she be. still a virgin, or
if she left her original husband and return to him, she may again perform the
‘marriage ceremony with her second [or, in the latter case; her original] hus-
. band:"q and by Vasisuraa : She, who having deserted the husband to whom

‘she was married in her youth, and havmg cohabited with others, rehum to lus
family, is &, twigg-married woman. ' Or she, who deserts a hughand lmpotenﬁ,
gdegxade&? or insane, and marries another hushand, or does so after the death
of the first, is a twice-married woman.”** The repetition of the nuptial

‘cercmony constitutes Jhier a twice-married woman. But she, who leaves her

" husband and through desire cohabits, without maxriage, with a man of the
same tribe, is a self-guided woman. ATARARCA,

9. He who ts given by his mother with her husband's consent, VASIm HA says
¢ Let not a woman eithee give or accept a son, unle$d with the assent of her,
husband.” 4+ He had before said ¢‘Man, produced from. virile seed and uterine
blood, progeeds from his father and his mother, as an effect from its cause.
Therefore both his father and his mother have power to give, to sell, or to
. abundon their son.t}

YBALAM-BHATTA : + BALAM-BHATTA.
1 YAINTAWALCYA, 1. 68 || Same with parapurva. See MeNvu, 5. 163.
§ On YAINYAWALOYA. 1. 68. % Mexu, 9. 176.. :

RV AsIsT HA, 17. 18.—18. 19, T 1 Vasisarma, 15, 4,
1§ Vasmsur'ss, 15, 1—2, :




| ‘ther, or by hothe bemg'  the same class wit
‘person to whom he is given, becomes his gi en son
(dattaca, ) So MENU declares i He is call d a son‘ o

\ ! L/ 4 !’I !! ==== ! i o
ANNOTA'I‘IONS |

u A i A e

Concermng the mothers authority fo give a.way her son, when sheisa
widow, see & subsequent note. Tn regard to a widow’s power of adophng L

son, there is much diversity of opinions. Vacmesrars amisna, who is followed

by the Maithila school, maintains that neither a woman, nor & Sudraﬁean
adopt a datéaca or given son ; becanse the presunbed ceremony (§. 13) ine

@ saorifice, which they are incapable of performing. | This dlﬂioulby may be iy

obviated by admitting a substitute for the performaxﬂ!e of ‘that ceremony : and
 accordingly adoption by a woman, under an’ authority from her husband, is =
allowed by writers of the othet schools of law. Naxpa PANDITA, hoWever, 0
in his treatise ont adoption, restricts this to tho case of a woman ‘whose hushand
is living, since a widow cantot; he observes, have her hushand’s ganetion to the
agceptance of a son. On the other hand, Barast-uarta contends, that a
woman's right of adopting, as well as of giving, a son, is common to the
widow and to the wife. This likewise is the opinion of the author of the
Vyavahara-mayucha, but, while he admits, that a widow may adopt a son :
without her husband’s previous authority, he requires, that she should have'
the express sanotion of his kindred, Writers of the Gawre school, on the
conirary, insist on a formal permission from the husband declared in his life
time. ( : ]

: Being of the same class with the person to whom he is given.] Or beingd\éiven,' i
to a person of the same olass, - The two readings, (savarnaya in the dative, or

| sararnoyah in the nomm&twe,) both noticed by the ‘commientator Bamm- 3
BHATEA, give the same sense,

. The adopted son must®be of the ‘same tribe with the giver or nahu'a.l parent
as wellas with the adoptive parvent, according to the remark of ArARAROA
cited with approbation by NANDA PANDITA in his treatise on adoption. |

Becomes his given son.] The son given (dattaca or dattrima) is of two

sorts: 1st simpls, 2d son of two fathers (duy /m«skyayana ) The fivst is one i
bestowed without any special compact: the last is one given under an agree- .
ment to this effect « he shall belong to us both” V/avahamt-mayuc’ha ;

 Whom his father or mothér gives’] MEn'mATIT Hr reads and inferprets
ik Whom his father and mother give;” (ing the comummva pa-rtic}e



" 'ANNOTATIONS.

cha instead of the drgunctlve va,) BATAM-BEATTA conderans “that reading ;

and infers from the disjunctive particle and ‘dual number in the text, that
| threo cases are intended ; viz. 'Ist.  [The mother may give her 'son for
' w:lophon with her husband’s consent, if he be absent or incapable ; and with-
. ontit, if he be dead or the distress be urgent 20d. The' father may, give
" awvay his son without his wife’s' consent, if she be dead, or msane, or othera
wise incapable ; but with her consent, if she reside in her owil, father’s Louse,

8d. The father and mother may conjomtly give away their souns, if they be

living together,
 “Whom Tis fatfmr or mother affectionately gives.” ] Ammably ‘not from

‘ 'avamee or intimidation. In the: Péramitrodaya the word is expressly shated
“.to ‘e nsed a.dverbmlly but BarsM-srArrA considers it as an eplthet of the |« .
son o be, adopted, and as implying, that the adoptmn is not to be made agamst iy

. his will or without his free consent.
“Bamg alike, " This is interpreted by MED‘HA’I‘IT HI as sxgmfymg' ‘al\ke, B

“not by tribe, but by qualities suitable to the family : Moordmgly o Cshatriya

“or & person of any inferior class, may be the given son | (daftaca) of &

Brahmana,” Barsm-pgarta and the author of the Mayucha censure this = ¢

dostrine : since every othier anthority occurs in restricting .adoption to the
instance of a person. of the same tribe.

10. By specifying distress, ] *Distress” is explained in the Pracass cited
by CmAxDEswARA; ‘itability [of the natural father] to maintain his off-
spring.” NANDA PANDITA, in his treatise on adoption, expounds it . as intending.
the necessity for adoption arising from the want of issue. But Bavam-pHATTA
rejects this, and supports the othier interpretation : explaining the term a3 sig~ -
nifying ‘famine or other calamity

This prokabition vegards the giver.] If he give away his son, when in 1o
. distress the blame attaches to him, not to the taker, BALAM-BEATIA.

* Mexv, 9. 168, ¥ Subod’hini and BALAM-BHATTS,




_an eldest son be given : for he chiefly fulfils the office

’ THEMITAC%HAR Ll omm:

11, Soan only son must not be given (nor accept-
ed.*) For VAsisur'sa ordains “Let no man give or

accept atonly mom. b o eRe bR g G
12, Nor, though a numerous progeny exist, should

~ of a'son ; as is shown by the following text. ‘¢ By the

eldest son, as soon as born, a man becomes the father
of male issue.”} i i I S
13. The mode of accepting a son for adoption is pro-

i pounded by Vastsar’HA : ‘A person, being about to |

adopt a son, should take an unremote kinsman or the

_ near relation of a kinsman, having convened his kindred

‘ (ANNOTATIONE. 0
11, S0 an only son should not be given..] Noi should such a son be accepted.
The blame attaches both to the giver and to the taker, if they do so. BAnan-

BuarTa. . !
4 Lot no man give or accept an only son,”” ¢ For heis [destined] to con«

| tinue the line of his ancestors. Such is the sequel of VAstsur'ma's text

BATLAM-BHATTA,

18, The mode of accepting @ son. . . . propounded by VASISHTHA] RAGHUNAN~
DANA, in the Udvahartatwa, has quoted a passage from the Calicapurana,
which, with the text of Vasrsur'ma || constitutes the groundwork of the law

‘of adoption, as received by his followers. They construe the passage as an un-

qualified prohibition of the adoption of a youth or child whose age exceods

 five years and especially one whose initiation is advanced beyond the ceremony -

of tonsure. Thig is not admitted as a right maxim by writers in other schools
of law ; and the authenticity of the passage itself is contested by some, and

particularly by the anthor of the Vyuvaharu-mayuc'ha; who observes truly,

*

that it is wanting in many copies of the Calica-purana. Others, allowing -the
text to be genuine, explain it in & sense more consonant‘t‘b the general practice,
which permits the adoption of a relation, if not of a stranger, more advanced
both in age and in progress of initiation. The following.version of the passage
conforms with the interpretation of it given by NANDA paxprrain the Dettaca.
mimansa. “‘Sons given and the rest, thongh sprung from the seed of;a,nothet,‘

* BALAM-BHATTA, ¥ Vasisr'na, 15. 3. 1 MiNg, 916000

| Vasisna’ma, 15, 1.--7. See preceding quotations.
s



A offered a burnt offering with recitation
| words, in the m;c%dle of hls dwelhng it

¥

‘ nd'announeed hl ..«intemm to the mgi”

L 'ANNOTATiONS. i W
yet being duly initiated Tby the adopter] under his own family name, become.
sons [of the adoptive parent.] A son, having been regularly initiated ‘under
the family name of his [natural] father, unto the ceremony of t.om\u-e,
does not become the som of another man. When indeed the ceremony '
of tonsure and other rites of mxmmon are performed [by the adopter] under
his own fatmly name, then only can sons given and the rest be vonsulored
as issue: else they are termed slaves, After their fifth year, O King, sons
are not to be o.dopted [But,] baving taken a boy five years old, the adopt:er ‘
should first perform the sacrifice for male issue.’t

The Putreskti or sacrifice for male issue, mentwned ab the “close of t}us

passage, is a ceremony porformed according to the instructions contained in the f

following text of the Veda : * He who is desirous of issue, should offer tqﬁ.re iy
* purent of male offspring, an oblation of kneaded rice roasted upon eight pots L
herds; s,nd to Inpea father of male offspring, a similar oblation of rice

roasted on cleven potsherds: five grants him progeny; Inora renders it o}.d‘
“_An unremote linsman or the mear relation of & kinsman.” 'This very
obseure passage, which is variously read and interpreted, is here translated

according to the elaborate gloss of Naxoa Pawprra in his treatise entitled
Dattaca mimansa, Vet the same writer in his commentary on Visunu (16,

19.), citing this passage, gives the preference to another reading (adura-band’
havam asanniorishtan eva), which he expounds ‘one whose whole kindred
dwell in a near countr y, and one not connected by affinity.’ Which of these

‘readings he has adopted ‘in his commentary on the Mitacshaxa, is not
. aseertained. From a vemark in the fext (§14.), the author himself Vwwya-

NBSWARA, appears to have reod and understood it differently : ¢ Should take,
in the presence of his kin, one whose kinsuien are not remote.”” For copies of the
Mitaeshara exhibit the reading .adura-band havam bandhu-sannicrishia evd.
But the commentator BAraAM-BHATTA scems fo have read, as the Daffaca

mimansa, bandhu-sannicrishiam. (in the accusative instead of the locative ;) ke

though he explain tho terms a little differently and trauspose them : fshonld

* VastsHT HA, 15,75,
-+ Calica-purana, o, antepenult. s




40 An unremote kinsman,] Thus the adoption of
one very distant by country and language, is forbidden.
 15. The same [ceremonial of adoption*] should
 be extended to the case of sons bought, self-given, and
made (as well as that of a son desertedf) for parity
of reasoning requiresit. fe Bl
. 16. . The son bought (crife) is one who was sold

o by his father and. mother, or by either of them:

 excepting as before ‘an only son or an eldest one, and
supposing distress and equality of tribe. As for the .
- text of MexNu, (“_He‘ is called a son bough:t“,: whom/‘ :

W ANNOTATIONS. ' ‘
take a kinsman nearly related (6and’)m-wnnicm‘shtam,), a8 a brother’s son
or the like; but, on failure of such, one whose kinsmen are mot remote
¢ (adura-band havam) ; that is, any other person, whose father and the rest of
¢his relations abide in a mear country and whose family and character are
¢ consequently known.” The authors of the Calpaturu and Fetnacara read,
«like the scholiast of Visunv, adura bandhavam asannicrishtam eva, and
¢ thus interpret the passage ‘should take ono whose kinsmen, namely his mater-
¢nal uncle and the rest, are mear, [and swhose mame and tribe, with other
¢ partioulars, can therefore bo ascertained; or, for want of such kindred,}]
¢ gven one whose good or bad qualities are not known, [or one whose kinsmen ;
¢ are ot at hand; for his name and family may be ascertained by other
¢ gufficient proof.’§] : R i
| & Announced his intention to the king"] Raja or king, usually signifying,
the sovereign, is here restricted according to the remark of NANDA PANDITA
to the chief of the town or village. dr
% In the middle of his dwelling.’] The sequel of Vasismrlina’s text is as
follows. =« But if doubt arise, let him sot apart [without initiation and with y
a_bare maintenance] like o Sudra, one whose kindred are remote. For it is
declared [in the Veda] Many are saved by one.”’|| :
15, The same ceremonial.] Excepting the sacrifice or burnt offering. How-
ever, qv’én that is to be performed at the adoption of a son self-given. Bitam-
BHATTA, . ) ;
16, As for the tert of Menu & ‘SUL.LPANI, on the other hand, ex-

* Subod hini. ; + BATAM-BHATTA, : An
t Vivada-Retnacara, § Vivada-Retnacara || Vasisar'ma, 10, 6.—7°



. aman, for the sake of having issue, pumha
- his father and mother : whether the child be equ
‘unequal to him.”*) it must be interpreted *whethe
like or unlike in qualities ; not in class ; for the author
concludes by saying “This law is propounded by me,

in regard to sons equal by class.”’t
. 17. The son made (erifrima) is one adopbed by,? SR
the person himself, who is desirous of male issue:
being enticed by the show of money and land, and
being an orphan without father or mother : for, if they
be hvmg, he is subJect to their control. :

. ANNOTATIONS,

pounds YAINYAWALOYA by Mexu, and admits the inequality of tribe. ¢A
_child, sold by his father: and mother, and received for adoption, is a son

‘bought. He may be of dissimilar tribe: for the text [of MeNU] expresses:

‘equal or unequal’t  CHANDESWARA quotes the following discordant inter-
‘protations ; ¢ Equal;” belonging to the same tribe; or, if that be. not;.

praﬂtxoable, one unequal, or not appertmmng to the same tribe. So the =
¢ Parjjata.§ But the author of the Pracasa observes, Thongh the text
« expross ¢ unequal,’”’ yet a child of a superior tribe must not be,ts;lgen asa,
“son, by a man, of inferior tribo; nor one of inferior class, by a man of a
*higher tribe.  And the words “equal or unequal,” 'as interpreted by

¢ MEpHATIT HI, are relative to similarity in respect of qualities,€[ i

17. The son made] One bereft of father and mother and belonging to

. the same tribe with the adopter, and by him adopted, being enticed to ac~
. quiesee by the show of wealth, is a son made by adoption. VISWESWARA inthe
DMadana-Parijatn.

The form, to be observed, is this. At an auspicious time, the adopter of a:
son, having bathed addressing the person to be adopted, who has also bathed
and to whom he has giwen some acceptable chattal, says ¢ Be my son.”  He
replies ¢ X am become thy son.” The giving of some chattel to him arises
merely from custom. It is not necessary to the adoption. The consent of

* Mexv, 9. 174, : ;
T Yarnvawarcya, 2. 134, Vide § 37. 1 Dipacalica .on YAINYAWALOYA, .

" § Not the H[arfa:m-par:;ata, which gives the contrary mberpretatlon. i
8 Vivadu Retnacare. . :



. 18 le son selfugwen s~fone, Wlm, mmg

father and mothex, or abandoned by them (wltha‘utf."\ o

cause,*) premnts himself saymg “Let me hecoma thy‘
L Nen !
A o e ’I‘he san, reaeived with a ’bmdea, ls a chﬂd who,,‘ L
o being in the womb, is accepted when a pregnant brlde s
“is esPoused He becomes son of the brldegroom.s e

ANNOTATIONS.

both parties is the only requisite; and a set form of speech is not essentml i
Ruprap’mans in the Sudd hiwiveca,

18, The son selfegiven.] H?v? ‘who, mzsohmted, gtves lumself saying “let i

., me becomo thy son,” is called a son self- -given (swayandatta). APARARCA.
/. Here also it is roquisite, that he belong to the ssme tribo with. hxs adomve )
 fathor. VISWESWARA in the Modana-Parijata. &,

¢ He who has lost his parents; or been abandoned by them w1thout eauae, :

vl and offers himself to a man as his son, is called o son self- rrlven 7. MENU.F

Being abandoned hy his father and mother without any sufficient canse,
such as degradation from class or tho like ; but merely from inability to main~ '
tain him during a dearth, or for a similar reason,  Viramibrodaya.

19 The son received with a bride.] 1f awoman be married while pregnant,
the child born of that pregnancy is a son received with a bride (sahod'ha:) pro-
vided the child were begotten by a man of equal class ViswuswaRa in the
Mtdanawl’aryata ‘

He is distinguished from the son of an unmarmed dangsel, because the con-~
ception preceded the betrothing of the mother; and from the son of concealed

. origin, ‘because the natwral fathor is known. Then what difference is there ?
for the son of the unmarried damsel was conceived before troth plighted.
s 'Trne: yet there is a great chﬁ'erenoc, ‘singe one’ is born before marriage, and
: the other aftor marviage. This son reeeived with a bride is son of him who
takes  the fhand of the pregnant woman in marriage;dfor the maternal grands *
 father's might is (hvested by his giving away the child with the motner i
NANDA PANDITA in the Viajayanti Visaxvy,
Since the bridegrooma is specified as the adoptive father, the chxl& does nat
belong to his natural father. Although the religious ceremony of mamage’

* BALAM-BHATTA, T MxuNv, 9. 178,



 for adoption. He is son of the taker.

. A son deserted (apoviddha) is one,
_ ing been discarded by his father and mothe

~ every other instance, he must be of the same tribe
. the adoptive father. Gt L
‘91, MHaving premised sons chief and “secondary,
the author explains the order of their succession to
the heritage: ‘“ Among these, the mext in order is
 heir, and presents funeral oblations on failure of the
,preceding.”* O b
99.  Of these twelve sons abovementioned, on
failure of the first respectively, the mext in order, as

o ANNOTATIONS.

do not take place in the case of a pregnant woman, since a text oflaw ]
_ restricts the prayers of the ‘marriage ceremony to the nuptials of virgins, and il
forbids their use in the instance of women who dre not virgins, as:a practice
. which has become obsolete among mankind ;. and it would be inconsistent
* with a passage of the Veda [used at the nuptial cerembny as a prayer] express-
ing “the virgin worships the generous sun in the form of fire ; * nevertheless
the ‘term “marry” [in the text of Muxut ] intends a  religious ceremony
different from that, but consisting of burnt offerings, and so forth, aeeor@mg to
the remark of the Retnacara and the rest. VAcmmsearr sisRA  in. the
Sradd ha chintamani. il A
90. Discarded.] Abandoned: not for any fault, but through inability
to maintain him, or because he was born under the influence of the starsof
the seorpion’s  tail,{ or for any gimilar reagon. BALAM-BHATTA., = AT
' Sicee that, of which there is no owner, is appropriated by selzure or oecu-
pation, the child becomes son of him, by whom he is taken, 'NANDA PANDIDA
in the Vayayanti Visuxu, 15, 24, :
22, OF these twelve sons.] The various modes of adoptions added to the \
legitimate son by “birth, raise the number of deseriptions of sons to twelve, o\

* YAINYAWATOYA, 2, 133,

+ Mzxv, 9. 178. i

{ The birth of a son, while the moon is near the stars of Mula (the seor- -
plon’s tail), is dangerous to_ the father’s life, according to Indian astrology 5.0 o
and, on this acconunt, 4 son horn under that influence is exposed ox abandoned,
if natural affeetion and humanity do not overcome superstition and credulity, =




funeral oblation or performer of obseqmes, and taker of
~ a share or successor to the effects.
28. If there be a legitimate son and an appomted
| daughter, MgeNU propounds an exception to the seem-

i ing right of the legitimate son to take the whole esfate;

< A daughter having been appointed, if a son be a.iter‘

~ wards born, the division of the heritage must in that

~ case be equal : since there i is no right of pumogemture
for the woman,”*
24. So the allotment of a quarter share to other

inferior sons, when a supenor one exists, has been =

Aot » ANNOTA’I‘IONS. |

 aocording to most ‘authoritiés. That number is expwssly affirmed hy MexvU,t
Nareoa,t Vassurma,§ Visuxu, &o. A passage is however * 3 quoted
from DevALA, asserting the number of fifteen (“The desoriptions of
sons are ten and five,”) and Vmrmasearr is cited as alleging the authority
of Mexvu for thirteen: %of the thirteen sons, who have been enumerated by

' Muxu in their order, the logitimate son and sppointed daughter are the cause

of lineage. As oil is declared to be a substitute for Liquid butter, so are eleven
sons by adoption substituted for the legitimate son and appointed daughter.”
NaxDA Paxorra, in his commentary on VisEnv, observes, that ‘the number
of thirteen specified by Vrrmaspart, and that of fifteen by Dmvara, intend
subdivisions of the species, not distinct kinds: consequently there isno con-
tradiction : for those subdivisions ave also included -in the enumeration of
‘twelve” It appears, however, from a comparison of texts specifying the
‘various descriptions of sons, that the exact number (as indeed is acknowledged
by numerous commentators and compilers) is thirteen : including the son bv 8
Sudra woman.  Vide § 80,
23, If there be a son and an appointed daughter,] So this passage is inter-
‘preted by the commentators Visweswara and BAnase-prarra: The original
is, however, ambiguous and might be explained ¢if there be o legitimate son
and a son of an appointed daughter” BarAM-BEATTA remarks that this can
only happen where 4 Jegitimate son is born after the appointment of a daughter.
24, 8 the ollotment of a quarter sharc'] As the appointed daughmr parti-

* Muxv, 9, 134, + Mexv, 9. 158, § Namupa, 13, 44, '§ Vasisnr'ma 11 1L
ﬂ Visunv, 15, 1.

umerated, must be cbnmdered to be the gwer of the

W



o/ xi. = ON INHERITANCE. s

~ ordained by VAstsar’gA: ¢ When a son has been adopt-
ed, if a legitimate son be afterwards born; the given
son shares a fourth part.” Here the mention of a so
given is intended for an indication of others also, as the
son bought, son made by adoption, and [son self-given
and] the rest : for they are equally adopted assons. = .
. 95, Accordingly CATYAYANA says, “If a legitimate
- son be born, the rest are pronounced sharers of a
‘fourth part, provided they helong to the same fribe,
but, if they be of a different class, they are entitled to
food and raiment only.”, i
26. “Those who belong to the same fribe,” asthe
son of the wife, the son given and the rest [namely the
‘sons bought, made, self-given and discarded,{] share
a fourth part, if there be a true legitimate son: but
those, who belong to a different class, as the damsel’s
son, the son of concealed origin, the son of a pregnant
bride, and the son by a twice-married woman, do not
take a fourth part, if there be a legitimate som: bub
they are entitled to food and raiment only, . . .
127, * Exceptionable sons, as the son of an W
married damsel, a son of concealed origin, one received

ol ‘

ANNOTATIONS. g
cipates where there is a legitimate son; so do other sons likewise partake,
Sibod hing, ‘

The mention of a son given.) This is according to the reading of the text as
here cited and in the Piramitrodaya and CAMATACARA's  Vivada-Tanduva.
Bub, in the Culpataru, Retnacara, Clintomuni &o. that restrictive term
is wanting: Sa chaturtha-bhaga-bhagi syat, instead of Chaturdha-bhaga
bhagi syad dattacah.

25.  Sharers of @ fourth part] This reading is followed in the Madana
Parijata, . Viramitrodaya &e. But the C’alpataru, Retnacara and otilex
compilations read ¢ a third part,’ Vide Jimura-vamana. C. 10. § 13

il

* Vasisar'ia, 16. 8, T BALAM-BHATTA, A )
t Subod’hini and Parijata, .



: a bride, and a son by a -twice-married woman,
share neither the funeral oblation, nor the estate.””.
This passage of Visanu* merely denies the right of
those sons. to a quarter share, if there be legitimate
issue : but, if there be no legitimate son or other prefer-
_able claimant, even the child of an unmarried woman
‘and therest of the adoptive sons may succeed to the
whole paternal estate, under the text before cited (§21.)
98,  “The legitimate son is the sole heir of his fa.
ther’s estate ; but, for the sake of innocence, he should
give a maintenance to the rest.”’+ This text of MeNU
_ must be considered as applicable to a case, where the
_adopted sons (namely the son given and the rest) are
 disobedient to the legitimate son and devoid of good
. qualities. . : b ey i )
. 929. Here a special rule [different from CaryAvANA’si]
8 propounded by the same author (Mexv) respecting
the son of the wife: Let the legitimate son, when
‘dividing the paternal heritage give a sixth part, or a
fifth, of the patrimony to the son of the wife.”§ The
cases must be thus discriminated: if disobedience and
want of good qualities be united, then a sixth part
should be ullotted. « But, if one only of those defects
exist, a fifth part.

ANNOTATIONS. .
| 98, Applicable to a case where adopted sons (namely the son given &e.) are
disobedient. Tt also relates to the damsel’s son and the rest: for they are
declared entitled to food and raiment only, if there be legitimate issue: and
that must bo supposed to be founded on the same authority with this text:
- bat MExu has himself propounded a fifth or a sixth part for the son of the wife
if there be legitimate issue.| Viramitrodaya. | o ;

* Tt is ot found in the institutes of VISENU ; but is cited from  that suthor
in the Madana:paryjate and Viramitrodaye as in this place. 1 Mexu, 9. 163,
{BATAM-BHATTA. ) it

§ Mexy, 9. 151,
|| Vibe § 28,
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NHERITANCE
aving p s of

remised two sets
; ‘}}declam t’he first six to be heirs and kinsn
. last to be not: hei@‘*s but kinsmen : “The
~ mate issue, the son of a wife, 2 son given,
made by ado twn, a son of concealed origin, a
rejected | by his parents,] are the six heirs and
men. The son of an unmarried woman, the son of a
. pregnant bride, a son bought, a son by a twice-married
‘Wwoman, a son self-given, and a son by a Suolm woman,‘. \
;are slx not heirs but kinsmen.""* =
- That must be expounded as mgmfymg, that the
ﬁrst six may take the heritage of their father’s colla-
- teral kinsmen (sapindas and sumenodacas) if there be no
mearer heir; but not so the last six. However, con-
‘sanguinity and the performanece of the duty of offering
',‘libatlons of water and so forth, on account of relat10n~
shlp near or remote, belong to both alike. ~
82, It must be so expounded ; for the mention of a
 given son in the following passage is intended for a.ny |
adopted or succedaneous son. g ‘given son must
never claim the famlly and estate of hls natural fathe

S

: ANNOTATIONS. K% e
31, The first six may take the heritage qf collateral kmsmcn...'....nw ab
the last six] 'Thé sense of the two passages is, that, if there be no nea.mrv
collateral kinsman, the first six inherit the property ; but not the six last."
Subod hini. i
. However, consangwinity &e.] Mep'matir'ar interprets the text of MENU‘
signifying that ‘the last six are neither heirs nor kinsmen.’ Bpt that inter- ;
pretation is censured by Cornvoa-Buarra; and is supposed by the aommen-‘
* tator on the Mitacshara to be here purposely confuted.
< 32, The mention of a given son is intended for any adopted son.| The mea.n-
ing, as horo gypressed, is this: the mention of a son given is in this place
intended to denote any suceedaneous son. Consequently since it appears from
the t/axt that adopted sons have a right of inheritance ; buf, aecordmg to the‘ A

i ‘v[nl 9 1‘))~ 160
L




The funeral oblatwn folloWs the famlly and estate : but 0 |

~ of him, who has g:xven away his son, the obseqmes, ”

12 iy S
A8 AN Wlthout exceptmn, have a mght of mhemt.-ﬂ

L mg their father’s estate, for want of a preferable aonu

1 . since a subsequent passage (“Not brothers, nor. ]Jaa.ren

- but sons, are heirs to the estate of the father,

1 ‘o@ponent’s opmmn, it uppears from ano‘rhm yaxsage, tha.t they lmve not a ngh‘s

't) pur-
posely affirms the sucoession of all sabsidiary sons

. other than the true legltlmate issue ; and the right: of
. the legitimate son is propounded by a separate text
i Q“The Iegltlmate son. is the sole hen* of hls father 8 es-

ANN OTATION S

of supoessmn it might be concluded from such a confradiction, that the precepts

. have no authority : therefore, lest the text become futile, the mterpretatmﬂ

proposed by us, is to be preferred. Subodhini, Y

Qf him, who has given away his son, the obsequies fail.] This must be under-
stood of the case where the givor has other male issue, Subodhini.

But, if he have not, then éven that son is competent to inherit his estate
and to perform his obsequies ; like the son of two fathers (Seet. 10 §1):
for o passage of Sararara directs *‘Let the given son present oblations to
his adopuve parent and to his natm-a.l father, on the anniversary of decease,
and at Gaya, and on other occasions; not, however, if there be other male
issue” This indeed ecan only ocour where the natural father is bereft of
jssne after giving away his son : sinee, at the time of the g1ft it is forbidden.
topart with an onlyson (§ 11.)  In this manner is to be understood  the cir-

eumstange of a given son, as son of two fathers, conferring benefits on hoth.

BALAM-BHATTA.

If either the natural parent or the adoptive father have no other male issue,

D the Dwyamushyayana or son of two fathers shall present the funeral oblation
J tohm and shall take his state: but uot so, if there be male issune, If both

have legltimate sons, he offers an oblation to neither, but takes {he quarter of
a sharo allotted to o legitimate son of his adoptive father. Vyavahara-may _/uc’hm

¥ Mzxv, 9, 142,
¥ Meyo, 9, 184,



; ; *) and the 1 rd “ heir” (dayada)
used to. slgmfy any successor other than a a,bh

' 34. The variation which occurs in the i stitu
VASISHT 1A and the rest, respecting some one in both
. sets, must be understood as founded: on the d1ffér 0
of good and bad quaht1es. 1

&

ANN OTATI ONS.

vl lee word ¢ hedr’ is. frequently used.] An instance iseited in the text :
It ispart of a passage, of which the sequel hasnot been found.  The words

‘ are ftlet him compel the heirs to pay.”

34 The rariation, wkich ocours in Vasishiha §¢.] Munv, dechxmg the up—
pomted daughter equal to the legitimato son, includes her under legitimate

: xssue,+ and progeeds to define the romaining ten succedaneous sons.f  But

 VASSHCHA statea the appointed daughter as third in rank ;§ which is a dis-

agreement in the order of enumeration. The samoe must be nnderstood of other

msﬁtutes of law ill which are heve omitted for fear of prolixity. How' then is

thesuceession of the nest in order on failure of the preceding reconcileable ? L :
‘ The author proposes this diffieulty with its solution. _His notion of the mode of e
reconoiling it is this : Mexu, dseelanng that the ‘first set of six sons by birth or

adoption is oompetenttomhemt from ' collateral kinsmen on failare of nearer
heirs, but not 56 the second set, afterwards proceeds to deliver meidentally
definitions of those various sons, It appears therefore to be a loose enmmer-
atiom, and not one arranged with precision. = Accordingly Menv, in saying
“ Lot the inferior in order take the heritage,”d[ does hot limit this very
order, but intends one different in some respects : ‘and the difference isrelative
to good and bad qualmes. The same method must be nsed with the variations
in other codes. = Moreover, what is ordeined by YAINYAWALCYA i3 consistent
with propriety. For the true legitimate gon and the son of an' appointed
daunghter are both legitimate issue and consequeni_:]y equal. The son of the wifd,

¢ a son of hidden origin, the son of an unmarried damgel, and a son bya

twviee-maarried woman, being produced from thé seed of the adoptive fathew

 or from a soil appertaining to him, have the preference before the son given

and the rest. " The son received with a bride, being produced from  soil which

*iVide § 28. t Mzxv, 9. 165, 1 Mexu, 9. 166178, L
§ Vassaraa; 17, 14. || AsY ISHNU, 10, 2-—87.  NAREDA, 18, 44, -»—45_
© Drvara &e. € Mxnu, 9. 124,




T alaseolb

85, But the assignment of the tenth place

. son of an appointéd daughter, in GAUTAMA’S text
+ ‘zelative to one differing an fribes G0 gl T
86. The following passage of Menu, «TIf, among!

. several brothers of the whole blood, one haye a son born,
- MExv pronounces them all fathers of male issue hy means

~ of that son;”* is intended to forbid the adoption of

' others, if & brother's son can possibly be adopted. Tt

| is not intended to declare him son of hisuncle: for
_that is inconsistent with the subsequent text; “bro-
thers likewise and their sons, gentiles, cognates &e.’t

87. The anthor next adds a restrictive clause by

. way of conclusion to what had been stated: This
law is propounded by me in regard to soms equal by

38, This maxim is\applicablé'to sons alike byolass, i
- mot to such as differ in rank. i A

o

ANNOTATIONS.

the adoptive father accepts for his own,is placed in the second get by the
anthority of the text [or becanse the 'mother did not appertain to the adop-
tive father at the time when the child was begotten.§] The whole is therefore
nnexceptionable.  Subod’hind, ‘ | -
186, That is inconsistent with the subsequent texdd Tt is incompatible with

2 passago of Yaswvatwarera declaratory of the mephew's right of succession
affer brothers. Tor, if he be deomed a son, becatse all the hrethren are pro-
 nourioed fathers of male issue by means of the son of a brother, he ought to
inherit before all other heirs; such as the father and the rest, [who areiu
 that passage preferred to him. ] Subod’kini. j By :
. The principle of giving a preference to the nephew, as the nearest kinsman,
in the seleotion of a person to be adopted, is carried much further by Nawpa.
paNDITA in the Datbaca-mimansa: and, according to the doctrine there Iad
" down, the choice should fall on the next nearest relation, if there heno brother’s
son ; and on a distant relation, in default of near kindred : but on a stranger,

. only upon failure of all kin, See § 13,

-

X Mexv, 9 1820 4 VAINYAWALOYA, % 136, Vide infra €. 2, o B T
b XY aoNvawaTovs, 2. 134, § BALAM-BRATTA i ey




g

- male issue of a regenerate tribe; ¢ or have nosons,”

~ haviug deseribed the origin and distinetions of the fribes and clusses; [viz.

1]

 their natural_ father, but not in their own char

d;imsél%s son, the son thld n
ived with a bride, and a son by

‘married woman, are deemed of like classy

son rec

i

hrov
Y f " 7 i G :
for they are not within the definition of tribe and el:

)

- 40. Since issue, procreated in the direct order ¢
the tribes, as the murd havasicta and the rest, are com-
prehended under legitimate issue, it'must be under-
stood, that, on failure of these also, the right of e
heritance devolves on the son of the wife and the rest.
41," But the son by Sudra wife, though legiti-
mate, does not take the whole estate, even on failure
of other issue. Thus MuNy says, * But, whether the
man have sons, or have no sons, [by his wives of other i
classes, | no more than a tenth part must be given to
the son of the Sudra.’* o . i
' 42. ¢ Whether he have sons,”” whether he have

W g o ASNOTATIONS heR
80, They are not within the definition of tribe.] For YAINYAWALCYA,

the Murd havasicta, Ambasht ha, Nishada, Makishya, Upra and. Carana:]
adds ¢ This rule concorns the children of women  lawfully married

Viramitrodaya. : ; e

Sinc those (viz. the damsel’s son and the vest) are bastards; born cither in
fornication or adultery, their exclusion frow class, tribe &c. has heen o=
dained in the first book on religious observances. Subod hind.

- 41, No iore than a tenth part.]  Is not this wrong? for it has heen de~
clared, that the Sudra’s son shall take a shave inia distribution among  sons of
various tribes (Sect. 8. § 1) ; butit i here directed, that he shall have a
tenth part.  No: for the four shares of the Brakmani's son, with three for the
Cshatriya’s ohild, make seven; and, with two for the Vaisya’s offspring,

. make nine; adding that to one for the Sudrd’s son, the sum is ten. Thus

there is no contradiction: for in that instance also, his participation for a tenth
part is ordained : and the whole is unexceptionable,  Subodhind,

* Mzeyv, 9. 154, ¢ + YAINvAwALCYA, 1,98,




B

i ,hm tlemwe, the son oi the Wlfe or dthe.

. or any other kinsman [and heir,] shall give to
' mzirws son, no more than: a tenth part 0 ,th{a fathe
eBtate 0 :

i Vaisya wife takes the whole of the property on faﬂm'e»,
0 ot issue by women of equal elass. L

v chkts of a@ son bj @ j‘emale 8l¢we, i tbe ccwe_ﬂ‘o;f o

‘ adoﬁtw ‘

43, THence it appears, that the son of a Oshwtm ©

e

Sudra'sestates L0 i

s pir e

1. The author next delivers a special fule concern-
ing the partition of a Sudra’s goods. “ Kyen a son begot-

ten by a Swudra on a female slave may take a share by

¢ the father’s choice, But,if the father be dead, the
¢ brethren should make him partaker of the moiety of

¢a share: and one, who has no brothers, may inherif
¢ the whole property, in default of daughter’s sons.”*

9. The son begotten by a Swdra on a female slave,

" obtains a share by the father’s choice, or at his plea~

sure. But after | the demise of ] the father, if there

be sons of 'a wedded w1fe, let these brothers allow the,

A\INOJ.‘ATIONS.

43, I[vnco it appears.y . 1t so appears from the text of va above elted " '
; ‘(§41) BAras-BHATTA,

1. Tadefanlt of davghter's sons. ”] Some. interpret. thls ‘on tmlure ot' U
daughters and in default of their sons.’ BALAM BHATTAL e s

F OXATNYAWALCYAY 2. 184,20035, + BAIA\IZ-BB’A,’!‘PA. i

¥

¥



'b gotten by a'man of arece
_sgn ;ﬁwe, dogs not obtain a‘.geh
. ’s choice, nor the whole estate after
s demise. But 1f he be doczle, he recmves a, sxmp
mamwmnae ; ‘




» ‘TxA'r sons, prmclpal and : seco‘ da
\ ‘herrtage, has been shown. The order o
~among all [fribes and classea*) on. faﬂure
. mext eclared. |
9. ¢ Dhe wife, and the daughters ala
’ rents, brothers hkemse, and thei

; m mll‘as thexr SOnS,

+ Subolhini, 1 YAINYAWALOYA




the \eu-, ar suceassor, is that pcrson, am_,‘
~ have been here enumerated, (viz. the wife and the
who is next inorder, on failure of the first me
it respectlvcly ‘Such is the construction of the senten
. 4. TThis rule, or order of succession, in the taking
“of an inheritance, must be understood as extending to
_all tribes, Wheth ' the Murd havasicta and others 1
the direct series of the olasses, or Sute and the rest in
_ the inverse order; and ag comprehending the several :
classes, the sacerdotal and the rest.
8 B, In  the first placc, the Wlfe shares the estate,.
G _,H“JW‘ife” (patm ) signifies a woman espoused in lawful
. wedlock ; conformably with theetymology of the tc:rm
- as mplymg a connexmn with rellglous 1'1tes. g

Ut

ANNOTATION S

&wh s tiw eonst»-uctwu qftko sentence.] The commenta.tpr Bu.m‘

e disﬂpptoveﬁ the readmg whmh is here fo]lowed.v The eufferenw is,

‘ ev&r, immaterial. )
i Uonfomnabl ly with the ety Jmolog _/] A ule of gmmnmr is mted in the
toxt: viz. PANINT, 4, 1,85,

' The author of the & Jbod’hzm remarks, tha(: the meamn,rg of tbe gmmma!noal

i rale cited from Paniny is this: Paini ¢ wife’ anomalously derived from Pafi
“hugband,” is emplovod when connexion with religions rites'is indicated : *"or -
- they are accomplished by her means, and the consequence accrues to hun
The purport is, that a woman, lawfally wedded, and no other, aoeomphaheb i
religious ceremonies : and therefore one espoused in lawful marriage is ox= 4
clusively called a wite (Patni,) Although younger wives are not competent :
to assist at sacrifices or other religious rites, if an cldest wife exist, who is not i
disqualified ; still since the rest become competent in their: turns, on fzulure \

- of her, or even during her life, if she be afflicated with a lasting malndy or be
defvz aded for rm\conduct, they possess a capaoity for-the perl‘orm:mce of
rehgtous ceremonies : and here such capacity only I3 mtended Or (al




; afp .mthorlty’ for D , :
. Whence is it inferred, that 8 widow succeeds to tl
estate, provided: she Soel permission for raising up.
 sue, but not independently of this considerati
| .From the text above cited, “Of him, who leayves
~son,  the father shall take the inheritance;”® an
. similar passagos [as NareoA’s &o.t] For here a r1
. adjustment and reason for it must be sought; bu
there is none other. Besides it is co ‘\ﬁrmed by
‘sage of GavraMA: ¢ Let kinsmen
. oblation, by family name, and by ent fr
_ same patriarch, share the heritage ; or thb widow
Johﬂdless -man, if she seek to Taise up;. ﬂ’
e ‘The meanmrr of the text is thm g peﬁsons, con~
- mneoted by a common oblation, by race, or by descent
from a patmarch, share the effects of one who leaves no
" issue or his widow takes the estate, prov1ded ‘she. smk
progeny.’ i
10. ¢ Mgenv likewise shows by the following pass&g@, i
that, when a brother dies possessed of supam‘ce property,
the wife’s claim to the effects is in right of progeny
and not in any other manner. . ¢ He, who keeps the
* estate of his brother and maintains the w1dow, must, 1f

- w
‘ ANNOTATIONS.

: . from the mterpretatmn of tha text in the next paranmph ($3)3 acoo:dmg to. |

" the remark of the commentators on the Mitacshara. But thescholiast of

i Gaopana takes it in its nsual disjunctive sense’: and the textis dzﬂ‘aﬁnﬁy
interpreted by the author of the Mitacshara himself ( §18.) )

* Meno, 9. 185, Vide §7.
F RATAM-BHATTA.
1 GaurAny, 28, 19,--20, Vide infra, § 18,

»



 to his brother, del5 e
'-m the ea;se of undlwd :

‘, ut a
* have ‘egotten a son on the wife of his
the division must then be ma.de oqua v
-.law settled’+ S
11.. ¢ Vasisar'na also, forhidding an appox‘
“ralse up issue to the husband, if sought from a co
_motive ; (* An appointment shall not be through eove
‘ousness ;"' 1) thereby intimates, that the widow’s suces
sion to the estate is in right of such an appom’oment
and not otherwise.” .
¢ But, if authonty for that purpos,c have not
) ‘been recewed the widow is entitled to a- maintenance
i oenly: by the fext of Namewa: “Let them allow ;a.;
i maantenance to his women for life.”’§
13, “Thesame (it is pretended) will be qubsequen )
ik ..‘;declared by the contemplative saint: ¢ And the
i w;ehﬂdless wives, conducting themselves am:,rht, must
) ‘supported, but such, as are unchaste, bhOUld ba 0x

. . - g

Al\ N OTA I‘IONS

. Y Must delwer the estate to the arm."] It is thus shown, th
| a separated 'broﬂler is meant; else, if therehad been no partition, he conld
have separate property. In the text subsequently cited, it appears from tho -
direction for making the division equally, that the casc of an unseparated
‘ooheir is intended. Since there could be no partition, if h(\ were %en.dy
separated.  Subod'hind,

11, The widow’s succession is in right of such an appointment.] A widow,
who has accepted authority for raising up issue to her hushand, has the right

; of‘ succession to his estate ; but no other widow has so.  Viramitrodayu. ",
 The same {it s pretended) will be declared.] Here the particle ée&a
mdmates (hsapprobatlon as in theexample ¢ Ah ! wilt thou [presume fol ﬁgh \
For this passage of YAsNyAwarovA will be expounded in a different sense. So

Ll

* Maxv, 9. 146, ¢ Mexu9.120.  t Vassmrms, 17,48
§ NAREDA, 13, 26, Vide supra. § 7. S ke



ed; and so, indeed, shmﬂd ‘those, who are peryerse.’
14, ¢ Moreover, since the. wealth of a regenera

“man is designed for religious uses, the succession of wo- e

fuen to such property is unfit; because they are. not i
 competent to the performance of religious rites. = Ac. d
. cordingly, it has been declared by some authory

 #Wealth was produced for the sake of selemn
~ saorifices : and they, who are incompetent to the cele-
 bration of those rites, do not participate in the propers
' ty, but are all entitled to food and raiment.”’ - “ Riches
. were ordained for sacrifices. Therefore they should be
" allotted to persons who are concerned with religious

L

~ people neglectful of holy obligations a e
.7 1p. Thet is wrong:*for authority to raise up issue

to the husband is neither specified in the text, (‘‘The

wife and the daughters also &e.’'t) nor is it suggested

by the premises. Besides, it may be here asked ; is the
' appointment to raise up issue a reason for the widow’s
suceession to the property ? oris theissue, borne by her,
the cause of her succession P If the appointment alone
be the reason, it follows, that she has a right to theses-
tate, without having borne a son ; and the right of the
son subsequently produced |by means of the appoint-
ment §] does not ensue. But, if the offspring be the

- ANNOTATIONS. ;
the éﬁiressien by some author’ ( § 14. ) is intended as an indication of disres-
pect. - Hence the insertion of the passage so cited, in this argument, does not
imply an acknowledgment of it as original and genuine. Subod’hins.
14. It has been declaved by some author.] The passage hore cited is not
considered as authentic ; and no authority is shown for thatvand the following
fexts  BALAM-BHATIA , ' ' )
15.  dAnd the right of the son subsequently ﬁroduced does not én.hie;]j‘
Which is inconsistent with the enunciation of his right succession, as one

* YAINYAWALOYA, 2. 148, +8 2 BArAM/BHATTA

_duties; and not be assigned to women, to fools, and to



: cession to the estate] | of one who lesves no male issue.

ON INHRRITANCE, =

_ sole cause [of her claim,*] the wife should
 cited as a successor : since, in that case, the
has a right to the goods. : i
- 16. But, it is said, women have a title to proper
either through the husband, or through the son, an
‘not otherwise. That iswrong : for it is inconsistent wit
. the following text and other similar passages, < Wha
was given before the nuptial fire, what was presented
in the bridal procession, what has been given in token q
of affection, whatwbas been received by the woman from Gl
Lier brother, her mother, or her father, are denominat-~
~ed the sixfold property of a woman.”+ ‘
17, Besides, the widow and the daughters are an-
nonnced as successors (§2), on failure of sons of all des.
oriptions. Now by here aflirming the right of a widow
who has been appointed to raise up issue, the right of
her son to succeed to the estate is virtually affirmed.
But that had been already declared ; and therefore the '
- wife ought not to be mentioned under the head [of sue-

8. But, it is alleged, the right of a widow, who is
“authorized to raise-up issue to her husband, is deduced
from the text of GAUTAMA : * Let kinsmen allied by the: .
funeral oblation, by family name, and by descent from
the same patriarch, share the heritage; or the widow
of a childless man : and she may cither [remain chaste

» ANNOTATIONS. ; .
of the twelve descriptions of sons, prei‘embly' to the widow and other heirs,
Subod hing and BATAM-BHATTA. A

16, That is wrong & for it is inconsistent with the Jollowing text.]  Admit~ |
ting the restriction, that women obtain property through their husbands or
song only, still that restriction does not hold good universally, since woren’s
right of property is declared in other instances,  Subod hine, ;

17, ' The wife ought not to be mentioned.]  She ought ' not to be here men-
tioned, lest it should be thought a vain vepetition.  Subod hine. L

* BavAm-RATIA:. + Menv, 9. 194, { Barav-pasTra,




"1}:1" may]| seek oﬂ'spﬂn%g.*"’ ‘This too is errone{;f J_for
" the sense, which is there expressed, is not <If she seek
to obtain oﬂsprm she may take the goods of one who

left no issue ;' but ¢ persons allied by the funeral obla- )

tion, by family name, and by descent from the same
i patmarr‘h share the effects of one who leaves no issue ;.
~or liis widow takes his estate : and she may elther» seek
1o obtain progeny, or may remain chaste.’ This is an

. linstruction to her, in regard to her duty. For the par-
. ticle(va) ‘or,” denoting an alternative, does not convey

_ the sense of ¢if.’ Besxdes it is fit, that a chaste woman

should succeed to the estate, rather than one appamtad

 to raise up lssue, reprobated as this praotmeo is mthew

~+ law as well asin popular opinion. The succession of a

. chaste widow is expressly declared; “The widow of
a childless man kcepmg unsulhed her ‘Thusband’s

: béd, and persevering in religious observances, shall

present  his  funeral ‘oblation and obtain his entire
'share.””t And an authority to raise up issue is ex-

prossly condemned by MeNu: ¢ By regenerate men
vnn“Wldow must be authorized to conceive by any other,

e

_ ANNOTATIONS, ;
18, She may either seelk to obtain progeny.] Thg} anthor proposes two
modes of conduct for & woman whose husbend is deceased. One is, that she
should seek offspring, or endeavour to obtain male issue under an auathority
for that purpose.  The term va (either, or,) in this place does not signify “if;’
but indicates an alternativo and that implies an opposite casc; and the opposite

" caso s the second mode of conduct, which, though not exprc.gsly atated in t.he i

i text, must, by foree of the particle va, in its usual disjunctive agoeptation,
_ b oppusite to the desire of obtaining progeny by means of an appointment to,
. vaise up issuc : and this is consequently determined to be the duty of oha.smty
The meaning therefore is this: two modes of conduct are here preseribed :
either yhe must seek male issuo by means of an appoinfment for that piirpose,
or she must remain chaste. Subod' kind, ,

* Vide §8. The text is here translated aocordmg to the commentator’s in-
terpretation. nie + Vide § 6.
G CaNE

¥
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vml&te :the pmmeval Jaw.”’*
19. But the text of Vasisar'HA “An ‘appointn
shall not be through covetousness;”’+ must be inte:
ed: f the husband die either unseparated fro
_ coparceners or reunited with them, she has not a rig
to the succession; and therefore an appomtmem (0}
raise up issue must not be accepted for the sake of
~ securing the succession to her offspring.’ :
20. Asfor the text of NAREDA, ¢ Let them allow 5
maintenance to his women for life ;”{ Since reunion of
parceners had been premised (in a former text, viz.

1< The shares of reunited brethren are considered to be
exclusively theirs ;’§) it must be meant to assign only

a maintenance to their childless widows. Nor is taus
 tology to be objected to that passage, the intermediate =

~ text being relative to reunited parceners (‘ Among bro-

thers, if any one die without issue, &ec.”’||) For women’s .

sepaxate property is exempted from partltlon by this

ANNOTATIONS.

9 .’I’herqfore an appointment . « . . must not be aceepted.] Gonaidem
that she has not herself a right to the estate, she ought not to seck ap anthority
for raising up issue, from covetousness, with the view that the wealth may
go to her progeny, as it cannot belong to herself, = Subodhind, | §

20, Nor s tautology to be objected] On the ground, that both paasa.geg
¢onvey the same import. For, in explaining what had been before said, the
two several passages convey two distinct meanings ; namely, that the woman’s
suparate property is not to be divided ; and that a maintenance only is to he

: granted to them. What had been before said, is not all which is afferwards
declared ; that it should be oharged with tautology. The text ‘¢ Among
brothers, if any ono die without issue,” is an explanation of the precedmg'
wong¢ (“The shares .of reunited  brethren are considered to be ex‘clusxv.ely‘
theirs.,”) . The close of it, ¢ except the wife's separate property,” is a

* Maxo, 9. 64, Vide C. 1, Sect. 10, § 8, + Vide § 11,
"1 NarkpA, 13,26, Vide § 12, § NAREDA, 13, 24,
| NAREDA, 13, 26, See JIMT.'TA-VAHANA, Ch, 11. Seet, 1, §. 48

N :




i ;”planatmn of what ha-d beem b@fore smd and a mer
L mmntenance for the widow is at the same time ordained.
; . The passage, which has been cited, ¢ Their chlld- ‘
‘Less wwas, conducting themselyes aright, must be sup~
~porbed ;¥ will be. subsequently shown to mt;end the
'mﬁe\nf an impotent man and so forth.t
2. Ag for the argument, that the weaith oi a:‘

mnd that a woman’s succession to such property M
nfit, because she is not competent to the Eerform—-
ﬂnca of a:ellrrwus rites ; that is wrong: for, if every
thing, whlctl is Wealth, be intended ior sacrifi
) purposes, then charitable donations, burnt @ﬁ’ermgs, ARG
milar matters, must remain unaccomplished. :
be alleged, that, the applicablencss of wealth to thos
ses is uncontradicted, since sacrifice here signifies reli-.
' gious duty in general; and charitable donations, hurnt

. other purposes of opulence and gratification, which are
' to be effected by means of wealth, must remam unaccom-
plmhad and, if that be the case, there is an inconsis-
tency in the following passages of YAINYAWALOYA,
:JGMITAMA and Menv. “ Neglect not religious duty,

ANNOIATID\ S

declaration of her property being indivisible ; and the sub'zequent pMﬁage
‘*(“ Let. them allow & maintenance to his woman for life”) contains a scparate
| ‘imunmmn BALAM BEATTAs

22, Sacrifice here signifies veligiows duty in general.] The relmqmahment
of 0 thmg, with the view'to its appertaining to a deity, is a sacrifice (yaga)
or «&oaaaemamon of the thing: The same design, terminated by casting the
4 ‘thmg ‘ingo flames, is & burnt offering (homa) or holocaust. The conferring
* of property on another by annulling a, previous right, is a gift (dana) or
| donation. ' Such is the difforerce’ between sacyifice, burnt oifenng !ﬁd
donatmn Subod’ hind. s ‘

* Vide supra. § 13. " Vide Sect. T : 1@,:

egencrate. man is designed for religions uses;

offerings and the rest are acts of religious duty; still



e fruitless, in rmpeot of vir
- and pleasure.”’t  The organs cannot so efl
 restrained by avoiding their gratification,

tant kuowledge [of the: ills incident to sens

| sure ”3%

esxdes, if Wealth' be deqigned for sacnﬁcia ‘

”the argument would be reversed, hy which it is shown,

‘that the careful preservation of go]d [inculeated. by‘ :
 passage of the Peda§] “Let gold be preserved,” is'in-
‘ ”tendcd not for religious ends, but for human purposes. *
. 24. Moreover, if the word sacrifice import religious
dﬁty in genéral, the succession of women to estates is
most proper, since they are competent to the perfor
nee of auspicious and conselvatory acts [as the makln
fa pool or a garden &c.|[]
95, The text of Narepa, which. declares the eiepem
. dence of women, (“A woman has no right, to indepen.
.~ dence,”T) is not incompatible with their aceeptance of
pmperty even adtmttmg theu' thralﬂom.

' ANN OT’A’I‘ION 8.

%iIn thew praper season, "} This ps,rt of the text was wantmg in the quo
~tion of it, as here exhibited : ‘but the passage, as it is read in its proper plm':e,, 2
- by the Mitacshara, AvaraRoA and the Dipacalica, contains the wonda swave

cale ¢in their proper season.’
98, The argument would be rev (‘rsed ] The' reagoning  here alluded to
oooursmthe Mimansa : and .is the 12th topic of the 4th seetion of the' ‘3\:«1‘
cbapﬁer The passage of the Veda, which. is there examined, and the initial
words of which are quoted in the text, emjoius the ecaxgful preseryation of
gold, lest it lose its brightness and be tornished. The ‘question, raised on if,
is whether the observance of the precept be essential to the efficacy of sabnﬁcé
. or serve only o buman purpose; and the result of the reasoning is that t.ho,‘

e YAINYAWALOYA, 1. 115 + Not found in Gmmums mst.ztutm
v MEN, 2,96, pru-mlh quoted in this place,
g BALAM- BHATTA, | BALAM-BIATEA, | q Nmﬂm\, 13. 3h |



. ' THE MITACSWARA. .

926, How thed are the passages before cited
. (*Wealth was produced for the sake of solemn sacri-
. fices &c.”’*) to be understood P, The answer is, wealth,
 which was obtained [in charityt] for the express pur~
. pose of defraying sacrifices, must be appropriated exclu-
- sively to that use even by sons and other successors.
. The text intends'that: for the following passage de-
olares it to be an offence [to act otherwise, | without
any distinction in respect of sons and successors. - “He,
‘who, having received articles for a sacrifice, disposes
not of them for that purpose, shall become a kite or a
e 'mW."’t ; ‘ R e
9%, Tt is said by Carvayana “‘Heirless property
. goes to the king, deducting however a subsistence
. for the females as well as the funeral charges: but
the goods belonging to a venerable priest, let him
- bestow on venerable priests.”” <¢Heirless property,” or
‘wealth which is without an heir fo succeed to it, “‘goes
to the king,” or becomes the property of the sovereign ;
G sdoducting however a subsistence for the females as
' well as the funeral charges :*’ that is, excluding or set-
. ting apart a sufficiency for the food and raiment of the
. women, and as much as may be requisife for the funer-

i ANNOTATIONS.

precept affocts that person, and not the sacrifice, The reasoning is considered
by the author to be incompatible with the notion, that wealth is intended
~ wolely for sacrificial nses. ; ' A

97, Lt him Destow on venerable priesis’ . . .. ¢ let him bestow on @ veney~
able priest.”] The commentator, BALam-srmarra, considers ds & variation in
The reading of the text, the subsequent interpretation of it, ‘et him bestow
on a venerable priest:’ srotriyayopapadayet in place of srotriyebhyas tad av-
poyet.  He remarks, however, that the singular number is used generally. .

* Vide § 14. 1 BALAM-BEATTA,

i This is a passage of MENU  acoording fo EarAm-pmArTA'; and a
toxt of the same import, but exprossed im other words, oceurs im his
1nstitutes, 11, 25, ; ‘



ON % ;HERITANOE

al repast, ; a.nd othar obseqmes in honour of the lafo
- owner, the residue goes to the king. Such is tho cons-
truetion.of the text. An exception is added : “but th
~ goods belonging to a venerable priest,” deducting how:

subsistence for the females as well as the oharge ;
S , ‘let him bestow on a venerable priest.”

8, This' relates to women kopt in concubinage ! for
the term employed is « females” (yo shid.) The text of
Narepa likewise relates to concubines; since the
word there used is ‘“‘women” (stri.) “Except the
. wealth of a Brakmana [property goes to the king on
 failure of heirs.] Buta king, who is attentive to the
obligations of duty, should give maintenance to the
women of such persons. The law of inheritance has
been thus declared.”*

29. - But since the term “wife” (patni) is here em-
ployed (§2.) the succession of a wedded wife, who is
chaste, is not inconsistent with those passages.

- 80.  Therefore the right interpretation is this: when
a man, who was separated from his coheirs and not re-
united with them, dies leaving no male issue, his widow
[if chastet] takes the estates in the first instance. For
partition bad l()igen premised ; and reunion will be suh- i
sequently considered. ol

31. 1t must be understood, that the explanatlon,
, proposed by SRrIcARA and othcrs, restricting [the
WldOW s succession] to the case of a small property,
is refuted by this [following argument.i| If there be
legitimate sons, it is provided, whether partition be made
in the owner’s life time or after his decease, that

ARV

: ANNOTATIONS,
28.  The text. .. .relates to concubines.] OF fo twice-married women and
others not considered as wives espoused in lawful wedlock Barsm-BHATTA.

* Nagepa, 18, 51-52,
1 BALAM-BHATTA. 1 Ihid,



the w:fe shall ta.kefa |
. he make: the ﬂllotments e ua,l,u A

~ rendered partakers of like dportmns % Andiag ‘

heirs dividing after the death of the father, let the

“mother also take an cqual share.”t Such S‘bamg ho
 ¢ase, it is a mere ervor to say, that the wife ta t o
ut a subsistence, from the wealth of hér R_
“dwd leaving no male issue.
89, But, it is argued, that,. under the terms of the
text above cited, (“ his wives must be rendered par-
. takers of like portions;” and ¢ let the'mother also take
. un equal share;”) a woman takes wealth sufficient only
~ for her maintenance. That is wrong: for the words
% ghare” or ¢ portion,” and ¢ equal” e hke " might
,,fconsequently be deemed unmeaning. =

83. Or suppose, that if the Wealth be great ‘she
ta,kes premselv enough for her subsistence ; but xf

ANNOTATIONS. ‘ | ok ¥

B0 T as amere ervor to say, that the wife takes nothing but @ subszstm‘w//] :
. Xt the wife share a portion equal to that of a son, not; an allotment mﬂiment
: ‘only for her support, both when tho husband is hvmg‘,‘aml after his decease,
; . though sons exist ; more espocm]ly should it be affirmed, that she obtams the
whole wealth of her husband, who leaves no male issue: and thus, sinoa the
! vidow's suceession to the whole estate is established by reasoning afartum,
. the assertion, that she obtains no more than food and raiment, is erroneons.
Besidos, since the wife’s participation with a son, who is entitled to tako a
. share of the estate, or, if there be no other som, the whole of it, has been
‘ie;pressly ordained, it is fit that she should, on failure of male issue, take the
ealth of her childless husband being separate from his coheirs. Subod’hini.
. B2, For the words ‘‘share” and “equal” might consequently be 'deam‘ed
vmeaning. ], These terms are commonly employed to signify ‘portion’ and .
fparity.” By abandoning their 6wn signification withont suflicient cause, they
would appear unmeaning.  Swbod b




~small, sh cenres a share equal to that{"‘
This ‘again is ‘wrong : for variableness in the precep:
must be the consequence. Thus, if the estate be con
siderable, the texts above cited, (“his wives must
' rendered partakers of like, portions;” and “let
: mcther also take an equal share ;") assisted by anothe
 passage [“Let them allow & maintenance to his wo
~ for life;” § 12*] suggest an allotment adapted for ba;r ‘
. support: But, if the estate be inconsiderable, the same
‘ ‘passages indicate the assignment of a sharb equal toa
son’s. ¢
84, Thus, in the instance of the Chaturmasya. sacri-
ﬁws, in the dlsqmmtlon [of the .meansa[ on the pas-

ANROTATIONS.

G 8. chab&e'mm {7 Ma precept st be the consequence,]  If the passages
i dee cited (§81.), assisted by another passage (§12.), ordain the widow’s
i moezpt of a sufficiency for her support, at tho time of making a partition w;t.h :
g the sons, whether her husband, who was. wealthy, be then alive or dead; but
) ‘qtdaxp ber taking. of o share equal to that of a son, if her husband possess httle S
 property; then a single sentence, once uttered, is in one case dependant [ona
. different passage;. for its interpretation,} and notiso in nnothex instance.
; oom;equenﬂy, ginee it ::'Xoes not retain an uniforn import, there 18 vurfahlengah’

in the precal;: - Subodhimi, i
s the tnstance of the Chaturmasys sqorifices,] These are four sacri-

fioes porformed on successive days, according to seme anthorities ; but in the =
months of Ashad’ha, Cartica, and Plhalguna according to others. They are
goverally denominated Vaiswedeva, Varunw-praghasa, Sacamed’ha and Sunasi-.
riga. Theo oblations sonsist of roasted cakes (Purodasa); and, at the second of
them, two ﬁgures of shoep made of ground rice, The cakes are prepared in the
wmsnal manuer, consisting of rice, kneaded with hot water, and formed info
Tumps of the shape of a tortoise : theso are roasted on a specified number of
;potsherds (capatay, placed in a circular hole, which contains one of the
$hree consscrated fires perpetnally maintained by devout Brahmands.

In ‘the disquigition on thes passage dwayoh pran ayanti.] Part of a

o Subtm"lmu and B ALAMBIATTA, %




' the opponent, that the rules for the preparation of the
sacrificial fire at the Soma,-yaga extend to these sacrifices;
in consequence of which the injunction not to construct
a uorthern altar (uétara-vediy at the Veisweda and
- Sunasiriye sacrifices, must be understood as a prohibi-

tion of such altar ; [which should else be constructed ab
those sacnhoes, as at & Soma-yaga 1) but it is answered
by an advoq ?he for the right opinion, that it is not a pro-
- hibition of that altar as suggested by extending to these

~sacrifices the rules for preparing the sacrificial fire a
 the Soma-yaga, but an exception to the express rule
“‘prepare an witara-vedi at this sacrifice [viz.at the
Choturmasye;” | it is urged in reply by the opponent,
~ that variableness in the precept must follow, since the

same precept thus authorizes the occasional construction
of the altar, with reference to a prohibition of it, at the
first and Iast of the [four] periods of sacrifice, and
commands the construction of it at the two middle
periods, independently of any other maxim : but it is
finally shown as the right doctrine; for the very pur-
pose of obviating the objection of variableness in the
precept, that the prohibition of the altar at the first
~ and last of the periods of sacrifice is a recital of a cons-
tant rule; and that the injunction, ¢ prepare the
wttara-vedi at this s&cnﬁce, ’ commads its construction

: | A
| ANNOTATIONS.
passage of the Vedu, whioh is the subject of a disquisition in the .Mzmamd

g

o andwhich gives name to it. This is the ninth (or, according to omo. mode
. of counting, the seventh) topic in the third section of .Luumx’s seventh

chapter, See Jywra-vasmawa, Ch. 11. Sect, 5. i
Stince the same precept authorised the occasional eonstruction qf tka altar]

Since one precept commmands it at & Chaturmasya sacrifice, and another forbids

it at two of the periods of that sacrifice; the injunction, contrdsted with the

* . Mimensay, 1. 3.6,

" mag e dwayoh pran aya,nﬁ-w where 1t g mamtamea by"’
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at the two middle periods namely the Varuna-praghasa
and Sacamed ho with a due regard to that explanatory
o T ‘ A A e
~ 35. As for the doctrine, that, from the text of MEN
( Of him, who leaves no son, the father shall take the
_inheritancs, or the brothers,’””*) as well as from that of
Sanc’@A (“The wealth of a man, who departs for
heaven, leaving no male issue, goes to his brothers.. If
there be none, his father and mother take it: or his
' eldest wife.”’t) the succession of brothers, to the estate
of one who leaves no male issue, is ‘deduced ; and that
‘a wife obtains a sufficiency for her support, under the
text *¢ Let them allow a maintenance to his women for
.~ life:”} this being determined, if a rich man die, leaving
no male issue, the wife takes as much as is adequate to
~ her subsistence, and the brethren take the gest; but, if
the estate be barely emough for the support of the
widow, or less than enough, this text (‘‘ The wife and
~'the daughters also ;”’§) is propounded, on' the contro-
verted question whether the widow or the brothers
inherit, to show, that the 'first claim prevails. This
opinion the reyerend teacher does, not tolerate: for he
' interprets the text, * Of him who leaves no son, the

: ANNOTATIONS.

prohibition, seems {o imply an option in ' this case: but, not being contrasted
,;With any other rule, it bhecGmes a cogent precept in the Instance of the two other
periods : and thus the rule being cogent in one case and not in the other, is
yariable in its import and effect. : i
85, On the controverted question whether the widow or the brothers inherit.]
‘Whether the widow inherits, as provided by Nanrpa ; or the brothers suceeed
conformably with the texts of MeNU and SANCHA., BALAM-BHATTA, ;
This opinion the reverend teather does not tolerate.] Meaning VISWARUPA,
. Subod’ hing and BALAM-BHATTA. .

. Vide,§ 7. 1 Ibid. { NarEDA, Vide § 7.
L §, Yarxyawarcya, Vide § 2,

0



A

father shall take the inheritance, or the brothers ;" i
‘not relating to the order of succession, since it declares =
an alternative ; but as intended meroly to show the
competency for inheriting, and as applicable when the
preferable claimants, the widow and the rest, fail. The

text of SANC'HA too relates to a reunited brother. .
186,  Besides it does not appear either from this pas-
sage [of YAINYAWALCYA ‘r]P or from the context, that
it is relative to an inconsiderable estate. If the conclud-

ing sentence, *“ On the failure of the first among these,
_ the next in order is heir ;] be restricted to the case of
a small property, by reference to another passage, in

. ~ two instances (of the widow and of the daughters, )

but relate to wealth generally in the other instances ( of
the father and the rest,) the consequent defect of
variablenessyin the precept (§83.) affects this inter-
pretation. ; ‘

37. “If a woman, becoming a widow in her youth,
be headstrong, a maintenance must in that case be given
to her for the support of life.”§ This passage of
Harrra is intended for a denial of the right of a widow
suspected of incontinency, to take the, whole estate.
From this very passage [ of Har1Ta,||] it appears that a
widow, not suspected of misconduct, has a right to take
~ the whole property.

"

ANNOTATIONS.

 The text of Sancha relates to a reunited brother.] It rolates fo the case of g
_ brother, who, after separation, becomes associated with his coheirs, from
_affection or any other motive.  Subod’hini, i
% Mexv. Vide § 7.
4 Subod hini,
T Vide.§ 2. @ . /el e ‘ s K
§ In the Vivada~Chintamani this passage is read without the conditional
particle : viz. “ A woman . ... is headstrong : but & maintenance must ever
be given to hor ;o . . .7 ‘ | ‘
il BALAN-BHATTA,




N&IERI;I‘ANCE

38 'Wxth the aume view, SANO BA has smd “‘Or“hw‘
' eidest wife.” (§7.) Being eldest by good qualities, and
‘ot supposed hkely to be guilty of incontinency,
takes the whole wealth ; and like a mother, maintains
~ any other headstrong ‘wife [ of her husband j 'l‘h* :
allis unexceptmn;able.
. 89. Therefore it is ‘a settled rule, tlmt a Wedded ;
,mfe, bemg chaste, takes the whole estate of a man, who,
being separated from his coheirs and not subsequently‘ !

reumted W1th them, dies leavmg no male issue.

)

SECTION II.

Right of the daughters and_daughter's sons.

1.000n fallure of her, the daughters inherit. They
are named in the plural number (Section I. § 2.) to
suggest the equal or unequal participation of daughters |
alike or dissimilar by class.

ANNOTATIONS,

i

1. They are named in the plural number.] Here femals issue is signified
by the original word * daughter” (duhitri:) snd that ig applicable, in-
differently, to such as belong to the same or to different tribes. = Plarality
is denoted by the termination of the plural number, (as in dwhitaras;)
which includes, without inconsistency, those who are dissimilar from the
parent. . Therefore daughters, alike or different by ecloss, are indicated by
the original word and its termination. They share equal or unequal portions
in the order before mentioned : namely four shares, three, two orome,
(C. 1, Sect, 8, § 1.) Subod hint, ’



, *‘.AGSIIARA

2 Thus CA’I‘YAYANA swys, Lot the ’mdaw sueceed
to her husband’s wealth, prowded she be chaste; and,

in default of her, let the daughter inherit, if unmar--
ried.”* « Also Vermasparr: “The wife is pronounced

successor to the wealth of her husband ; and; in’ her.‘:“‘
- default, the daughter. As a son, 8o does the daughtéry
of a man proceed from his several limbs. How then

should any other person take her father’s wealth?” =
8. 1If there be " competition between a married tmd‘

an unmarried daughter, the unmarvied one takes the.

. succession under the specific provisions of the text
_above ocited (“in default of her, let the &a,nghﬁer
inherit, if unmarried.”) |
Jd e the competition be between an unprowded and

.'ennched daughter, the unprovided one inherits; but,
on failure of c;uch, the enriched one succeeds: for the
text of Gavrama is equally 'Lpphcable to the paternal,
as to the maternal, estate, A woman’s separate pro-
perty goes to her daughters, unmarried or unpro-
vided, ”’r

5. It must not be supposed, that this relates to the
appointed daughter: for, in treating of male issue, she
and her son have been pronounced equal to the legm-,

i

ANNOTATIONS.

& The tert of Gautama is equally applicable to the paternal. ... estate.
The meaning is this: since the daughter’s right is declared with ref’erence to
& woman’s peculiar property, but it is not intended by using the word
| Ywoman’s” to rvestriot it positively to. that single object, the panty of rea-:
soning holds good. = Subod hini.

8. For, in treating of male issue, shesand her son have been pronownced .5“8 ]
Binee she has been noticed while treating of male issue, the m‘aroductxon of
her in this place would be improper. | Subod hint. i

* Vida supra, Sect 1. § 6. k
T Gavrous, 28, 22, Vide supra. C. 1, Sect 3, §11

.

\



INHERITANCE,

ual to him is the son of an appointed
» daughter appointed to be a son,t
6, By the import of the particle * also’’ (Sect.
the daughter’s son succeeds to the estate on failur
- daughters. Thus Visexv says, ¢ If a man leave neith
- som, nor son’s son, nor [wife, nor female}l] issue, the
daughter’s sons shall take his wealth. For, in regard to
the obsequiss of ancestors, daughter’s sons are consider-
ed as son’s sons. ”’§ Mexvu likewise declares, By that
male child, whom a daughter, whether formally appointe
-ed or not, shall produce from a husband of an equal
class, the maternal grandfather becomes the grandsire
. of a son's son ; let that son give the funeral oblation

and possess the inheritance.’’§ e e
SECTION III. - i
i  Right of the Parents. i

i 1 On failiire of those heirs, the two paren‘cs; means
ing the mother and the father, are successors to the
property. A By

ANNOTATIONS.

6. The daughter’s son succeéds to the estate on Jailure of daughter’s,] Accord-
ing to the commentary of BALAM-BHATTA, the danghter's daughter inherits in
default of danghtet’s sons,  He grounds this opinion, for which however there
is po authority in ViNvANBsWaRA’s text, upon the analogy, which this
author had admitbed _in another case, between fthe succession to 4 woman's
separate property and the inhex;iimnr:e of the paternal estate, (Vida § 4.)

[ %G L, Bect, 11.§ 1. 1 C, 1. Sect, 11, § 8. § BALAM-BHATTA, | \

§ Not found in Visuxu's institutes: but cited under his name in the
Smriti-Chandrica. ol o

|| Mzxv, 9, 136, : .




gy Although the order, m whmh pa'rents 81 CeEO!

of the text ; Sect. 1. § 2. | since a conJunctWe compound :
is declared to present the meaning of its several terms

to the estate, do not clearly appear [from the tenomr ‘ J‘

4t once;* and the omission of one term and retention

 of the ofher constitute an exceptiont to that feomplex
 expression; | yet, as the word ‘mother’ stands first in
 the phrase into which that is resolvable, and is ﬁrst
_in the regular compound (matapitaran) ‘mother and
father’t when not reduced [to the simpler form pitaran
¢ parents’ | by the omission of one term and reten

of the other, it follows from the order of the seﬁse

- which is thence deduced, and accordmg to the series
0 thus presented in answer to an 1nqmry conce;rmng the

¥ . ANNOTATIONS.

2 Although the order . ... do not clearly appear.] It is doclared, that
the two parents are’ successors to the property, if there he no daughter nor
danghter’s son, Since the term (pitaraw) ¢ parents’ is formed by omitting
one and retaining the other member of a complex expression ( mother and
father ; ) shall they conjointly take the estate, or severally ¥ and is the order
of 'succession optional, or fixed and regulated ? The author replies to- thoae
questions. Subod’ hini, ;

A conjunctive compound s declpred §e, ] A componnd term s fomed,-
88 divected by Paniny and his commentators, § when 4wo or more nonns
ooour with the import of, the conjunction ‘and,” in two of its senses ( viz
mmprooahon and cumulation.|) This is limited by the emendatory rule
of C'ATYAYANA to the case where the sense conveyed by each word is pre- i
 “sented at once: while the same terms, oconmeoted in a phrase by the
‘con;unotmn copulative, would present tho sense of each sucoessively. :

The omission of one term.and retention of the other constitute an exception.] e

When the word pitri ¢ father’ ooours with matri ¢ mother,’ it may be retained
and the other term be rejected. This is an exception to the general

* Vurtica, 1, on PANINT, 2,2, 20, a0 4 Pawewny 1% %00
1 Vartica, 3. on PavINT, 2. 9. 34, § Vide infra. Sect 11. § 20,
|| See Dfttionary of Amxra, Book 3. Chap. 4 Seot, 28, Verse 2.



f ‘1the, ﬁrs ‘mstance 3 ’and on fa,xlum of her,,
. 8. Besides the father is a common b
. sons, but the mother is not so; and, smce h&mw propin.

- quity is cons&quently greatest,. m is fit, that she s
take the estate in the first instance, conformably:wi_, ;

the text. “To the nearcst mpmda the mherrbance next-_

belongs et
4. Noris the elaim in virtue of pmpmqmty Tes.

trxcted to (sapmdws) kinsmen allied by funeral oblations:

s
‘ ANNOTATIONS.

. mla of composx’cmn. It is optxonal ard the regular form may be retained |
e its stead. Hx. Pctamu “two parents ; ov Matapitaraw * mother and father.’
it Pwmx, 1.2, 704 and 2. 2. 20.—34, ;
 The word mather stand Jirst in the phrase into which that i rosolvable.]'
Tha oompound term, whether reduced to the simpler expression or retaining
W m complex form, is resolyable into the phrase mata ¢ha pita cha  both the
1 m@ther and the father” This, however, is only 'the customary orde‘r of i
tews not specm'ﬂv enjoined by any rule of syntax. o
s first in the rqyula: compownd.]  Conformably with one of Cuunna’s_
eanen&atory rules on Paxie's canon for the eollocation of terms in eomposuﬁ
_ tion, (2. 2. 34:) That rule reqnires the most revered object to have precedence ;-
and the example of the rule as given in Pamaxsarurs Makabhashya und,‘,
VaMANA's C’amcawntte, ig this very compound term mafapitaraw ‘mother
and father.” The commentators, C'A] vATA and HorAnirTs, assign reasons why'
a mother is considered fo be more venerable than a father. «
It follows, from the order of the terms.] The compound terms matapitaran
¢ mother and father, as well as the abridged and simpler expression ptaran
_ *parents,’ is resolvable into the same phrase mafa cha pita clha “both the
mother and the father” Thus; in every form of expression, *mother’ st&nds Jok
firet.  Hence the author infers, that the mother's priority in regard to suoow ‘
sion to wealth is intended by the text (Bect. 1. § 2.) :
3. The father s a common parent to other sons.] The matter is, in reﬁpeot :
of sons, not a common parent to several sets of them ; and her pfomnquity is :
therefore more immedinte, compared swith the father’s. " But his patamity 19

* Mexu, 9. 187, ; . oy

W




ppaax;s from i
mqmty is effectu

‘ -‘»but on the contrary, x{, 2
. (§3.) that the rule of | propi

any exception, in the case of (swmanodao@ “’kmdred |

connected by libations of water, as well as other
 relatiyes, when they a,ppear to ha?va a claam to
‘ succesmon.

V. Therefofe, since. qthe mothev: 15 the nearest ol b
_ the two pavents, it is mo?t fit, that she should ba.ke t’he o

. estate. But, on failure o

8 her,. the father is
‘ ,‘to the property / e

oommtm, since he may ha,ve sons by woman of equul mnk wwh !nmae}f,
as well as children by wives of the Cshatriya and other inferior mb&q ; ‘and
hLis nearnéss is therefors mediate, in compar ison of the mother's, The mother
consequently is nearest to her child; and she sucoceds to the estate in the
first instance, sinoe it is ordained by a passage of Mexu, that the person, who
is neavest of kin, shall have the property. St webod hini. ;

5. On failure of her, the father is successor o the property. | The'!
commentator, BALAM-BEATTA, is of opinion, that the fathar should inherit
first and afterwards the mother ; upon the analogy of more distant kmdled
where the paternal line has invariably the preference bofore the « maternal

kindred and npon the authority of several express passages of law. Nmm ;

PANDITA, author of commentarics on the Mitacshara and on the mstitutaq

of Visunvu, had before meintained the same opinion. But the elder com-
mentator of the Mitacshara, szwn»w,\m-unum has in this instance fol-
Jowed the text of his author in his own treatise entitled Madana-£ nryala,

v et has mppomd VIINYANPSWARA'S argument both there and in his com-
mtu-y named Subod'hini, Much diversity of opinjon does indeed prevail

on f,lns questlon‘ SRICARA maintains, that the father and mother inherit
i t;ogether and the great majority of writers of eminence, (as APARAEOA and
Camaracars, and the authors of the Smridi-chandrica, ]Hadana-ratna,
Vyavahara-mayuc'ha &c.) gives the father the preference before the mother.
JIMUTA-VAHANA; and RAGHUNUNDANA have adopted this doobrme.‘ Bat
VAcHESPATY MISEA, on the confrary, conours with the Mifacshara mplaomg
the mother before the father; being guided by an erroneons madmg of the text
of VISHNC (Sect. 1, § 6., as 1s remarked 1n the Firamitrodeya. ‘The author

ANNOTATIONb L 5 b Rl .

%



estate. Acuordmgly MzeNU says, t Of }um, who laa.
~no son, the father shall take the inheritance or the

9. It has been argued by :D’ﬁARESWARA, that, und
o following text of MENU, “Of a son dying' ah;l
the mother shall take the estate; and, the mo
: , dead, the father s mother shall take th
heritage;”+ ‘even while the father is living, i
: _qther be d ad the father s mother, or in other

ANNomeNﬁ

recr.vnmla these contmdwhons y 4 s pe na
1f the Mother ‘be individually more venerable' than the faﬂl' ,
: it aha be less &0, the father takes the inheritance,
: rethrm.] The commentators, Naxpa Paxprra and Bmu( B
e sider this as mbandmg ¢ hrothers and sisters,’ in the sa,me manner in which
“ pa.rents” have been explained ¢ mother and father,” (Sect, 3. § 2.} Wd 0n- :
forma.b]y with an express rule of grammar (Pastyt, 1, 2, 68) They obsérye
that the brother inherits first : and, in his default, the sister. This oplmon,is,' )
conty ‘_,vem& by Camaracana and by the author of the Vyavahara-may o

. 2. It has beon argued by D'uanmswaka, ] Tt had been shown (Sect. 3), tha
tlm fnther inhents on fmlute of the mother. Bat that is stnted otherwise by
d]ﬂ’erent authors. To refute the opinion maintained by one of them, the au-
thar reverts to the subject by a xetrospect anulogonﬂ to the backwatd. look ;

: ‘ﬂze lion, Subod'hini and BALAM-BEATTA, :

L% Manv, 9, 185, Vide Sect, 1, § 7. Mgy, 9, 217. Vide Sect 147,



_such only as appertain to ‘the same tribe: and there~
- fore the paternal ‘grandmother takes the lestate, iy

_ even dissimilar by class has been expressly ordained by
. a passage above cited : < ¢ The sons of a Brakhmana, in
the several tribes, have four shares; or two, or onel’t

¢ing,”’ | intends the sovereign, ‘not a son [of the late
_ewner by a woman of the royal or military tribe.]

ANNOTATIONS.

Because wealth, devolving on him, may go to'sons dissimilar.] The meaning

s this: if the suceession be taken by the father, the property beecmes a paternal
 estate, and may devolye on his sons whether belonging to the Murdd havasicta
' [or another mixt§] tribe or to his own olass. But, if it bg taken by the grand-

namely her daughters ; or successively on failure of them, hetr daughter’s sons,
 her own sons, and so forth, Subod’hint and BATAM-BHATTA. i

" 4. Intends Uhe sovereign, not a son.] It does not prohibit the succession of
 'a Brahmana’s son by a Cshatriya wife, denominated king as being of his
. mother's tribe, which is the royal or military one. But it relates to an escheat

: oa&mg paragraph: and Viswazura's reasoning holds good, that, ‘D’ HAREAWARA'S
 objection would be valid, if there were,any harm in the ulfimate succession of

‘expressly pronounced by the text here cited, to be partakers of inheritance.’
Subod’hint. . 5 :

* The name is supplied by the Subod’ ki,
+ Yasxvawarcya, 2, 126. Vide supra. C. 1, Sect. 881,
i Mexv, 9, 189, Vide infra. Sect. 7.§ 6, § BAZAM-BHATTA,

: all f‘t‘a_ke-‘the sﬁ@ceiéaiéﬁ;: b‘edausé ﬁééaglt}i‘,*‘v‘idé*v?ohé;iﬁgf,
‘upon him, may go to sons dissimilar by class; but
what is inherited by the paternal grandmother, goes to - -

5. Among brothers, such, as are of the whole blood,
take the inheritance in the first instance, under the text

mother, it becomes a maternal estate and devolves on persons of the same tribe,

8. 'The holy teacher (Viswarura*) does not assjé,_nﬁf .
‘to that doctrine: because the heritable right of-sons = -

>

4.  But the passage of MeNuU, expressing that LY
property of a Brakmana shall never be taken by the '

jo the soveseign. Therefore it is notan exception to the passage cited in the pre-

" gons dissimilar by class. But that is not the case. 'On the contrary, they are



‘ cited : 'l‘q the nearest sapinda, the Amhm'itano&
next belongs % Since those of the half blood
remote through the difference of the mothers. -

6. If there be no uterine (or whole) brnthm
tho'ae by different mothers inherit the estate.

7. On failure of brothers also, their sons share i
henta.ge in the order of the rvespective fathers.
. 8. In case of competition between brothers and
nephews, the nephews Lave no title to the suceession ;
for their right of inheritance is declared to be on failure
of brothers ( ““both parents, brothers likewise, and
thelr sons,”  Seet. 1. § 2.1) *

9. However, when a hrother has died leaving no
ma.le issue ( her other nearer heir,}) and the ostate

has consequently devolfed on his brothers indifferently,
if any one of them die before a partition of their
brother’s estate takes place, his sons do in that case

.. acquire a title through' their father : and it is fit, there-

e
ANNOTATIONS.

s .{f therc %o no utorme (or whole) brothers, these by di j‘ermc mntlnri :
.| inher i, ] The author of the Pyavahara-mayuc'hy censures the preference here R
 given to the brothers of the half blood before the nephews, bem.g sons oi' bro-
thers of the whole blood. , )

M. Their sons share the heritage.] Including, say Niypa PANDITA ami ;

" BATAM-BIATTA, the daughters as well as the sons of brothers, and the sans and
danghters of sistars. This consequently will comprehend all nephews and
nieces.

In the order of the respective fathers.] In their ordex as brothers of the
whole blood, and of the half blood.. BALAM-BHATTA.

By analogy to the case of grandsons by different fathers ( Chaps 1. Sect.
8.) , the distribution of shares shall be made, through allotments to. their
respective fa hers, and nof in their own wight, whether there be one, two,
or many sons of each brother. . Subod'kini,

¥

* Mexu, 9. 187, Vide Sect. 3, § 3,
t Subod’ iy pnd BALAM-BRATTA; | BALAM-BHATTA.




fore, that a share should be allotted to them, ir
fathers’s right, at a subsequent distribution of the pr
. perty between them and the surviving brothers.

ki

et

BBOTION M

¢ A

Succession of kindred of the same_family iame.
U Gotraja, or gentiles.

term

g ! e et

1. 1f there be not even brother’s sons, gentiles share
the estate. Gentiles are the paternal grandniother
velations connected by funeral oblations of food and
libations of water. : i O e

9, In the first place the paternal grandmother
takes the inheritance.  The paternal grandmother’s

~ succession immediately after the mother, was seemingly
suggested by the text before cited, ¢ And, the mother

~ also being dead, the father’s mother shall take the
heritage :’* no place, however, is found for her in the -
compact series of heirs from the father to the nephew :

- and that text (** the father’s mother shall take the heri- .
‘tage”) is intended only to indicate her general compe-

ANNOTATIONS.

. That is wrong: for the brethren had not a vested interest'in' their brother's

- wealth bofore their decease; property was only vested in the nephews by the

" owner's demise, BATAMBIATTA, ' Sl
1. Gentiles."] Gotraja or persons belonging to the same general family
(Gotra ) distinguished by a common uame: these answer 'neaﬂyf‘"ﬁ the
Gentiles of the Roman law, g

B

® Beot, 1. § {5




Loy succeed mmedlately a.ftar the nephew LB

is no confradiction.

8. On failure of the paternal grandmothe s
‘treja) kinsmen sprung from the swue famil
deceased and (sapinda) connected hy fune'ra{ o1

‘namely the paternal grandfather and the rest, inhe
the estate. For kinsmen sprung from a thf
family, but connected by funeral oblations, are indi

‘ed by the term cognate (Bandlu Sect. 6.) Ty

4. Here, on failure of the father’s descendants, the
heirs are successively the paternal grandmother, the
paternal grandfather, the uncles and their sons. =~ .

8, On failure of the paternal grandfather’s line, the «

o patemal great grandmother, the great grandfather, his
. sons and their issue, inherit. In this manner must be
_understood the succession of kindved belonging to the
: same general family and connected by funeral oblatmn. i

,z

ANNOTATIONS. . :

Ll ;S’Iw must, Merqfvre, of course mcmd 9 Some copies of tho Mtaeaﬁam _
: read  this ‘passage. differently. The yariation is noticed in the eommentary
of BAtAM-sEATTA, viz, ‘She succeeds, after the preceding claimants,

il they be dead,’ uporitana-mritonantaram instead of utcarshe tat'sutanantar-
ans, - The commentary remarks, that the ¢ preceding (upamtana) claimants >

. are the father and the rest down to the brother’s son.

3« On failure of the paternal grandmother....the paternal grandfatker]
BavpAM-pHATTA insists, that the grandfather inherits before the grandmother,
as: the father before the mother, See Bection 3.

5. In this manner must be understood the succession of Kindred.] The Subod-
hinty commenting on .the first words of the following section, carries the enu-'
meration a little further: viz. ‘the paternal great grardfather's mother, great
grandfather’s father, great grandfather’s brothers and their sons.  The pa-
ternal great groadfather’s grandmother, great grandfather's grandfather,
great grandfather’s uncles and their sons. The same analogy holds in the suc-
'oe“iqn of kindred connceted by a common libation of water.’ i




| THRMITACSEABA. Bl

(6. If there be none such, the succession devolveson
- kindred connected by libations of water +and they
~ must be understood to reach to seven degrees beyond
the kindred connected by funeral oblations of food : or
~ else, as far as the limits of knowledge as to birth and
_name extend. Accordingly Zrihat-Mexv says “The
lation of the sapindas, or kindred connected by the
funeral oblation, ceases with the seventh person: and
hat of samanodacas, or those connectd by a common
libation of water, extend to the fourteenth degree ; or as :

L0 AR « ANNOTATIONS. o, St e
|| 'The scholinst of Vismu, who s also one of the commentators of the Mitac-
shara, states otherwise the succession of the near and distant kindred, in ex-
- ‘pounding the passage of VISENU ¢ if no brother’s son exist, it.passes to kinsmen
(bandhu ;) in their default, it devolves on relations (saculya):"* where Bavan-
BHATTA, on the authority of a reading found in'the Madana-raina, proposes o
transpose the terms band hu and saculya ; for the purpose of roconeiling Vismny
with YAINYAWATOYA, by interpreting saculys in the sense of gotraja or kinsmen
sprung from the same family, NaNDA Paxprra, preserving the common read-
ing, says ‘ kinsmen (bandhu) are sapindas : and these may belorg to the same
general family or not. First those of the same general family (sogotra) are heirs,
They are three, the father, paternal grandfather, and great grandfathier ; asalso
three descendants of each. Theorder is this: In the father's Jine, on failure of
the brother'sson, the brother’s son’s son is heir. In default of him, the paternal
* grandfather, his son and grandson. Failing these, the paternal great grand-
father, his son and grandson. In thi¢ manner the succession passes to the fourth
. degroe inclusive; and not to tho fifth: for the text expresses.  ““The fifth has
: /mo concern with the funeral oblations.”+ The daughters of the father and other
v ancestors must bo admitted, like the dauglters of the man himself, and for
‘the same reason. ¢ On failure of the father’s kindred connected by fuveral obla-
| tions, the mother’s kindred are heirs: namely the maternal grandfather, the
maternal unele and his son ; and so forth, In default of these, the sueeessors
are the mother’s sister, her son and the rest,’

TVIHNY, 17 10,511
t MEexv, 9. 186,



e amd name extends.

) relatmn Qf famlly name .

AN NOTATIONS,

The oommenta.tor ta.kes oceasion to censure an mterpretntwn, whi(.h corres-
.ponda with that of the Mitucshara as delivered in the following seotion
(‘S. 6, § 1.); and according to which the cognate kindred of the man =
himself, of his father and of his mother ave the soms of his father's sister
and so forth: because it would follow, that the father’s sister's son
* and the rest would inherit, although the man’s own sister and sister’s song
were living,  Bauan-pmazra, however, repels this objection by the remark,
 that the sister and sister’s sans have been already noticed as next in succession
. to the. brother and brother's sons: which is indeed Naxpa Pwmm’s own
doc.trme. il - ‘

i Ha adda, aft.ar the hem abovementmned, the saculya or distant kmsman i
: enm,tled to the sucvession : meanmg o relatwn m the fifth or other remoter '
degwe. K i
e s whole orderof suooemon, it may be obsamed differs matenally from o
! ‘,‘that wluch is taught in th&text of the Matacabara. On the other 'hand,‘ the |
 author of the Vi iramitrodaya has exactly followed the Mitacshara ; and 8o

 CAMALACARA ; and itisalso confirmed by MAD’HAVA. /ACHARYA, in tha Vyava-
hara M ad’hava, as well as by the Smmtz—clmndrwa. e

' But the author of the Vyavahara myuc'ha eontends for a different wma /
nf laeu‘s after the brother’s son : ¢ 1st the paternal gra.ndmother 2d the sisher 5
3d the paternal grandfather and the brother of the half blood as equally
near of kin; 4th the paternal great grandfather, the paternal uncle and
the son of a;blbtbe,r of thehalf blood, sharing together asin the same degree
of affinity.) Hehas not pursued the enumeration further; and the principle
stated by him, nearness of kin, does not oleariy mdxoute the rule of con~
tiauation of thmaerms.‘ i ; j

* The first part of this passage oocurs in me b institutes, 5. 60, The
remainder of the text differs, :




o On the sziccéssion qf cognate kindr"ed,-‘ .B_an&hm ;

o On fallure of rPen‘mlea the cogna,tes are hen's.
Cognates are of three kinds ; related to the ‘person
himself, to his father, or to his mother: as is de-
- clared by the follomng text. “The sons of hisown
 father’s sister, the sons ‘of his own mother’s sister,
_ and the sons of his own maternal uncle, must be con.
~ sidered as his own cognate kindred. The sons of his
father’s paternal aunt, the sons of his father’s maternal
aunt, and the sons of’ his father’s maternal uncle, must

be deemed his father's cognate kindred. The sons of =

his mother’s paternal aunt the sons of his mother’s
maternal aunt, and the sons of his mother’s maternal
uucle, must be reckoned mother’s cognate. ” *

AN NOTATIONS.

- The cognates are Imrs 1 Band huy, 00gnate or dxstant k.m, eon-es
pond:mg nearly to the Cognati of the Roman law.
| Cognates are of three kinds. BATAM-BHATTA notices a vanauon in
; theroaamg, btm&fmmh for band’havah, Tt produces no essontial dlﬁ'erenee

Helated to the parm ‘himself, or to his mother. ] APARARCA, 88 rémarked
- by CaMATACARA, disallows the two last oclasses of cognate kingimd, as having
1o eonoern. with inheritance ; and restriots the term “band’hu, in the text, ‘to
the kindred of the owner himself. The author of the Vyavahara-mayucha
confutes that vestriction,

* The text is seemuu’h ascribed by the commentator BAIAM-BHATTA £0

Vridd'ha Sararars,  Bul it is quoted in the 7 ‘/avahamtﬂad'kava asa text
‘of BAUDHAYANA,



~ seripture, from the same preceptor, is a fellow student.

km&m& af theydeoeﬁsed himself, are h
the first instance : on failure of them,
nate kindred : oy if there e none, his mother’s 00
kindred. This must be understood to be the br
successmn here mtended

SECTION VIL

‘ On tke SUCCESSION of strang(’r& upon fmlm'e of tke
il kmclrerl

Lo L. 1f there be no relat:om of the deceased the pre-« e
ceptor or, on failure of him, the pupil, 1nher1ts, by the "

_ text of Apastampa. ¢ If there be no male issue, the
‘nearest kinsman inherits : or, in defanlt of kmdred, the i

preceptor ; or failing him, the disciple.” o

2. If there be no pupil, the fellow student is the
Ksuccesm)r He, who received his investiture, or instruc- |
tion in reading or in the knowl' dge of the sense of

3. If there be no fellow students, some learned and
venetable priest should take the property of a Brah-
mana, under the text of Gavrama: « Venerable priests
should share the wealth of a Brehmane, who leaves no
issue.”* ‘

4. For want of such successors, any Brohmana
may be the heir. So MeNvU declares : ¢ On failure of all

ANNOTATIONS,

3. This mais! by understood to be the order of auccesswn] See a note tt GM : j
“vlose of the last :emoi. ( : AT

_),...-...._.»_.‘-“M ST AP R

¥ CavTaMa, 2b 39,

Q



THE MITACSHARA ocmar. 3
those, the lawful heirs are such Brokmanas, as have
" read the three Fedas, as are pure in body and mind, as
have subdued their passions. = Thus virtue is not lost.”’*
5. Never shall a king take the wealth of a priest :
for the text of Msxu forbids it : ¢ The property of a
*  Brahmana shall never be taken by the king: this is a
fixed law.”’t It is also declared by Narepa : ¢ If there-
‘be no heir of a Brakmana’s wealth, on his demise, it must
‘be given to a Brahmana. Otherwise the king is taint-
ed with sin.”’} ' : fisdn
6. But the king, and not a priest, may take the
 estate of a Cshalriya or other person of an inferior
_ tribe, on failure of heirs down to the fellow student. So

. Mgenv ordains ; “ But the wealth of the other classes,

_ on failure of all [heirs,] the king may take.”’||

SHOTION VIIL

e

On succession to the property of a herwit or of an ascetic.

e

1. It has been declared, that sons and grandsons
[or great grandsons§] take the heritage; or, on
failure of them, the widow or other successors.
The author now propounds an exception to both those
laws : ¢ The heirs of a hermit, of an ascetic, and of
a professed student, are, in their order, the preceptor,
the virtuous pupil, and the spiritual brother and asso-
ciate in holiness.” ¥ : ‘

ANNOTATIONS. i
i. A virtuous pupil”] The condition, that he be virtuous is intended
generally, Hence the preceptor and the fellow hermit are  successors in

* Mexv, 9. 188 % Maxv, 9. 189, t Not found in the institutes of NASEDA
§| Mrxv, 9. 189, § Barax-smarza, ¥ YArN vawarcra. 2. 138



BNl

The heirs to the property of a hermit; of an’asce:
d of a student in theology, are in . (that

‘ d order.
sy ;ﬂ“"iﬁh’ef inverse order, ) the preceptor, a virtn
gﬁpﬂ, and a spiritual brother belonging to the sax
hermitage. i SorpT ey
8. The student (brakmechari) must be a professed ox
perpetual one: for the mother and the rest of the na-
tural heirs take the property of a temporary student;
and the preceptor is declared to be heir to a professed \
student as an exception [to the claim of the mother and |
the rest.* | ‘ ; A
‘4, A virtuous puapil takes the property of a yafior |
~ ascetie.  The virtuous pupil, agnain, is one who is [
assiduous in the study of theology, in retaining the holy
. science, and in practising its ordinances. For a persoun,
" whose conduct is bad; is unworthy of the inheritance,
were he even the preceptor or |standing in] any other
- | venerable relation. | | B
' b. A spiritual brother and associate in holiness takes

~ thegoods of a hermit (vanaprost’ha.) A spiritual brother,
" is one who is engaged as a brotherly companion [having .
_consented to become s0.+] An associate in holiness W
_ one appertaining to the same hermitage. Being a spiri-

ANNOTATIONS.

their respective cases, provided their condnet be mﬁéxceptionable. - With
a view to this, YArwyawarcya has placed the words virtuous’ pupil” im
the middle of the text, fo indicate the econnexion of the epithet with
the preceding and following terms. Subod hini &e, AL

4. A yati orascetic.] The term ¢ aseetic’ is in this translation used  for the
yati ot sannyasi ; and ¢ hermit’ ¢ or anchoret’ for the vanaprast he, In former
translations, as in the version of Mexv by Siv Wittiix Jonus; the two last
terms Were applicd severally to the two orders of devotion.

* Subod hini.
1 Subod’ kine.



| 1 [
b ,. | | ese (namely the preceptor and
the rest,) any one associated in holiness takes the goods;
even though sons and other natural heirs exist. :
o Are not those, who haye entered into a religions
i 'professmn, unconcerned with hereditable propex:tv %
/singe  VaAsIsSnT'HA declares, ¢« They, who have ent;eretlf
| into another order,are debarred from shaves.’ ' How the,n‘
| ean there be a partition of their property ? 148, &
‘}»rofessed student a right to his own. aoqmred w
for the agceptance of presents, and other means of a
ition, [as officiating at aacmﬁceq and so torth,t
idden to him, And, since Gavrama ordains, that
% A wmendicant shall have no hoard; 11 The mendwa.nt
also can have no effects by himself acquired.
‘ 8. 'The answer is, a hermit may have property : fon_
the text |of Yasnvawarcya)] expresses ““The hermit
may make a hoard of things sufficient for a day, a
wonth, six months, or a year; and, in the month of
Aswina, he should abandon | the residue of | what has
been collected.”|| The ascetic too has clothes, books
and other requisite articles: for a passage [of the
Veda&] directs, that ¢ he should wear clothes to cover
his privy parts;” and a text [of law® | prescribes, that
* he should take the requisites for his austerities and
his sandals,” The professed student likewise has clothes
to cover his bo‘ﬂy s and he possesses also other effects.
9, It was therefore propee to explain the partmon i
or mherltance of such proper ty.

Gem Wasterr'ma, 17, 43, Vide infra Seet, 10, § 3. T BALAM-BHARTA,
I Gavrama. '3 6, Il Yasxyawarcya, 3. 47. See MENU, 6, ~ 13,
5 BALAM-BHATTA. T BapaM-pwaATIS,
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d ‘fQ&;,‘#hé;?e-vnioan binsmen after partition.

1. The author next propounds an exeeption to the
maxim, that the wife and cerfain other heirs suceeed to
the estate of one who dies leaving no male issue. ‘A
_re-united [brother| shall keep the share of his re-united
[eo-heir,] who is deceased ; or shall deliver it to [a son
‘subsequently | born,”’* '

2. Effects, which had been divided and which are
again mixed together, are termed re-united. He, to
whom sueh appertain, is a reunited parcener, B

. 3. That cannot take place with any person indiff-
_erently ; but only with a father, a brother, or a pater-

nal uncle : as Veinaspati declares. * He, who, being
~ ongce separated, dwells again throngh affection with his
~ father, brother, or paternal uncle, is termed re-united.”

4. The share or allotment of such a re-united parcen-
ceased, must be delivered by the surviving re-united
arcener, to a son subsequently born, in the case
where the widow’s pregnancy was unknown at the
time of the distribution. Or, on failure of male issue,
he, and not the widow, nor any other heirs, shall take
the inheritance.

ANNOTATIONS.

A Or, an fuilure of male issue, he, and not the widow §e. shall take the
“inheritupce.y  The singufz\r number is here indeterminate. Therefore, if
there be two or more re-urited parceners, they shall divide the estate. A
niaintenance must be allowed to the widow. BALAM-BHATTA.

* YasNvAwALcys, 2. 139,




| B MITAGSHARA.  omke L.

5. The author states an exception o the rule, that
a re-united brother shall keep the share of his re-united
co-heir: < But an uterine [or whole] brother shall thus
retain or deliver the allotment of his uterine relation.*
6. The words * re-unitedb rother’” and * re-united
co-heir” are understood. Hence the construction, as in
the preceding part of the text, is this : The allotment
of a re-united brother of the whole blood, who is deceas-
od, shall be delivered, by the surviving re-united bro-
ther of the whole blood, to a son born subsequently.
But, on failure of such issue, he shall retain it. Thus,
if there be brothers of the whole blood and half blood,
~ an uterine [or whole] brother, being re-united parcener,
" not a half brother who is so, takes the estate of the

_ re-united uterine brother. This is an exception to what

' had been before said (§ I.) b

7. Next, in answer to the inquiry, who shall take
the succession when a re-united parcener dies leaving
no male issue, and there exists a whole brother not
re-united, as well as a half brother who was associated
with the deceased P the author delivers a reason why
both shall take and divide the estate. ¢ A half brother
being again associated, may take the succession, not
a half brother though not re-united: but one, united
[by blood, though not by coparcenery,] may obtain
the property ; and not [exclusively] the son of a differ-
ent mother.”t ‘ | e Ry

ANNOTATIONS,

6. A son born subscquently.] The widow's pregnancy not having been
apparent at the timo of the partition, o
7. A half brother, being again associated §¢” ] The text admits’ of
different interpretations besides variations in the reading. Sec Jrmura-
VAHANA, C. 11, Sect. 5. § 18,14 ; » @

* Y AYNYAWALCYA, 2. 139,
1+ Yarnvawareya, 2. 140,




half btét;ﬁg (meaning one born of a rwal
fe,) being a reunited parcener, takes the estate ; but

/& half brother, who was not re-united, does not obtain
- the goods., Thus, by the direct provisions of the tex
. and by the exception, reunion is shown to be a re
for a half brother’s succession. i
9. The term ““ not. re-united” is connected also w ;
what follows : and hence, even one who was not again =
associated, may take the effects of a deceased reunited -
parcener. Who is*he? The author replies : ¢ one united ;”
that is, one united by the indentity of the womb [in
which he was conceived ;] in other words, an uterine
‘or whole brother. It is thus declared, that rvelation by
the whole blood is a reason for the succession of the
brother, though not re-united in coparcenery. i
10. The term “united” likewise is connected with
what follows : and bere it signifies re-united [as a co-
~ parcener. | The words “not the son of a different mother”
. must be interpreted by supplying the affirmative parti-
. tle (eva) understood. Though he be a reunited parcen-
er, yet, being issue of a different mother, he shall not
- exelusively take the estate of his associated coheir.
~.11. Thus by the occurrence of the word ¢ though’
(api) in one sentence (*‘ though not re-united” &e, § 7.)

ANNOTATIONS,

0. The term “not ve-unitsd” s connccted also with what follows.} It is
connected with both phrases, like a crow looking two ways at omce, Hence
it constitutes, with what follows, another sentence,  Subod'hinz,

One untled by the indentity of the womb.] 1In liké manner, a father,
theugh not re-nnited with the family, shall take a share of the property of
* hisson; and a son, though nof re-united, shall receive a share of the estate
of his father, from a re-united ,parcener. This, according to the author of
the Subod’ hint, is implied : the Veda deseribing the wifo as becoming & mother
'to her hushand, who is identified with his offspring.  Buf Barasm-smirra

does not allow the inference,



 and by the denial implied in the restrictive affirmation
(eva ¢ exclusively,”) understood in the other, (*‘one

 united may take the property, and not ewclusively the

son of a different mother;”) it is shown, that a whole

. brother not re-united, and a half brother being re-united,
‘shall take and share the estate ; for the reasons of both

~ rights may subsist at the same instant.

12, This is made clear by Mexu, who, afterpmm

ing parti‘tion‘amOn%' re-united parceners ( If brethren,
, iving again together as parceners,
 make u second partition;”’*) declares ¢ should the
eldest or youngest of several brothers be deprived of his

once divided and

- allotment at the distribution, or should any one of

" them die, his share shall not be lost; but his uterine
brothers and sisters, and such brothers as were re-united

after a separation, shall assemble together and divide
his share equally.’’t i ‘
13. Among re-united brothers, if the eldest, the

youngest or the middlemost, at the delivery of shares, |

(for the indeclinable termination of the word denotes
any case;) that is, at the time of making a partition,
lose, or forfeit his share by his entrance into another
order { that of a hermit or ascetic.{] or by the guilt of

sacrilege, or by any other disqualification ; or if he be

dead; his allotment does not lapse, but shall be set

§

apart. The meaning is, that the re-united parceners:

shall not exclusively take it. The author states the
appropriation of the share so reserved : * His uterine

brothers and sisters &c.”” (§12.) Brothers of the whole

S o

ANNOTATIONS.

11, The reasons of both rights may subsist at the some tnsiant.] ,‘l'fi'e 1

reunion of the halt brother in family partnership, and the whole Frother's
rvelation by blood. Birasm-BaATrA, L :

* Mzexvu, 9. 210. + Muxt, 6. 211.--212,
$ BALAM-BEATTA.

THE MITACSHARA, om@L :



ON I ;EERITANOE

the same niother, thau h not m-umte&
ha-ze, that allotment so set apart. Hven though they
- had gone toa different country, still, returning thence
‘ :and assembling ' together, they .share ift; and that
 “equally ;”” not by a distribution of greater and le
~ shares. Brothers of the half blood, who were re-united
after separation, and sisters by fhe same mother, like-

wise participate. They inherit the estate and divide 1ﬁ '

‘ m aqual shares.

KTINIRY
S

SEOTION X

»

s s

On, exclusion from z'nheritcwwe.

¥

i o s |

;”l‘he a.uthor states an exception to what has been

said by him respecting the succession of the son, the

~ widow and other heirs, as well as the re-united parcener..
it L 1mpotent person, an outeast, and his issue, one

lame, a madman, an idiot, a blind man, and a persoa
afflicted with an lncurable disease, as well as others
[similarly disqualified,} must be maintained ; excluding
them, however, from participation.”’* , ‘

ANNOTATION S.

18, They inherit the estale and divide it in equal shares.] This suppom
the brothers of the half blood to belong to the same tribe, = But, if they are of
different tribes, the shares are four, three, two or one, in the order of the
classes ; sincs there is no reason for restricting that rule of distribution.

BALAM-BHATTA.
1. SAn impotent  person, an . outeast and his dssue’] The mxtwl
 words are transposed by Jivura-vamana. C. 5. § 10, 3

* YAINYAWALCYA, 2. 141,

R



"o, A impotent persan,”? one of the third gender

. (or neuter sex.) * An outcast 7 one guilty of saeri-
lege or other heinous crime. *“His issue;” the offspring

of an outcast. ¢ Lame;” deprived of the use of his

foet. “A madman;’ affected by any of the various

sorts of insanity proceeding from air, bile, or phlegm,
from delivium, or from planetary influence. < An
idiot ;' a person deprived of the internal faculty:

‘meaning one incapable of discriminating rvight from :

wrong. “Blind:” destitute of the wvisual organ. .
¢ Afllicted with an incurable diseaso ;’ affected by an ir-
. remediable distemper, such as marasmus or the like.
. 8. Under thetefm * others’ are comprehended one
who has entered into an order of devotion, an enemy to

his father, a sinner in an inferior degree, and a person

deaf, dumb, or wanting any organ. Thus VASISHTY HA
says, “They, who have entered into another order are

debarred from Shares,”* NAREDA also declares;, “An '/

enemy to his father, an outecast, an impotent person,
and one who is addicted to vice, take mo shares of the
inheritance even though they be legitimate : much less, if
they be sons of the wife by an appointed kinsman.”t
Mzexvu likewise ordains, “ Tmpotent persons and outcasts
are excluded from a share of the heritage; and so are

persons born blind and deaf, as well as mad men, idiots,

ANNOTATIONS, 7

« dn. fmpotent person.”] Whether naturally so, or by | castration.
BAUAM-BEATPA, ‘
" The offspring of an outcast.] Of ome who has not performed the requisite
penance and expiation. BALAM-BEATTA. ‘ Ll gt
& & They, who have entered Into another order.] Into one of devotion.
"The orders of devotion are, 1st, that of the professed or perpetual student;
24, that of the hermit; 3d, the last order or that of ‘the ‘asoetic. Bazdn-
BHATTA. ‘ Gk i

* VAStsHYHA, 17, 43, + NAREDA, 18, 21,



. But one, already separated from his coheirs, is not de-

and thﬂm ‘who have lost a eé‘néé -‘ A.[‘vo‘ ‘I.

: 4. Those who “"af;veﬂylbst a sense .or,g lim‘b.“ji Any or
~ son, who is deprived of an organ [of sense or action
dm‘:leﬁw ther cause, is said to have lost that sense

. 5, These persons (the impotent man and the rest) are

excluded from participation. They do not share the
estate. They must be supported by an allowance of
food and raiment only : and the penalty of degradation
is incurred, if they be not maintained. For MEeNU says
“ But it is fit, that a wise man should give all of them
food and raiment without stint to the best of his power:
for he who gives it not, shall be deemed an outcast.’’t
“Without stint” signifies ¢ for life.’ i
6. They are debarred of their shares, if their dis-
‘gualification arose before the division of the property.

- prived of his allotment. ; ol
- If the defect be removed by medicaments or
. other means [as penance and atonement{] at a period
- subsequent to partition, the right of participation takes
‘effect, by analogy [to the case of a son born after
separation.] “ When the sons have been separated, one,

ANNOTATIONS,

B, ‘A wise man should give all of them food and raiment.’) Other
authorities (as Devara and Bamw'mavaxa) except the outeast and his
offspring. That exception not being here made, if is o be inferred, that one,
‘virhosf‘a' offence may be expiated and who is disposed to perform the enjoined
penance, should be maintained ; not one whose erime is inexpiable. Biriat
BEATTA.

6. If their disqualification arose before the division of the properiy]] The
disqualification of the ocuteast ‘and the rest who are not excluded for natupal
defects, - BALAM-BHATTA. ‘ '

[ # Mexy, 9. 201, Mexv, 9, 205 | BALAM-BHATTA. .
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“who is aft@rwards bom pf a woma,n equal m class,, Sham ’ :
“the distribibion.”® 0

. The massitline gender is not here used reatri;cv,_ 0

‘ t:welv in speaking of an outcast and the rest. It must
* be therefore understood, that the wife, the daughter,f S

the mother, or any other female, being dlsqu&hﬁed& L

. for any of the defects which have been spmﬁed s
likewise excluded from participation. = N
9. The disinherison of the persons above desenbedr,;

seeming to imply disinherison of their sons, the author i
‘adds : ““ But their sons, whether legxtmate, or the off-
- spring of the wife by a kinsman, a.re entitled to allot- :

ments, if free from similar defects.”}
10. The sons of these persons, ‘whether they be le-‘

| gltlmate offspring or issue of the wife, are entitled to e

allotments, or are rightful partakers of shares; pro-
vided they be faultless or free from defects which should
bar their participation, such as impotency and the like.

11.  Of these [two descriptions of offspringt| the i
impotent man may have that termed issue of the wife;

the rest may have legitimate progeny likewise. The
specific mention of “1eg1t1matc issue and ° offspring
of the wite” is intended to forbid the adoption of othar
sons.

12, The author delivers a special rule concermng
the daughters of disqualified persons: “Their daugh-
ters must be maintained likewise, until they are pro-
vided with husbands.”§ :

18. Their daughters, or thg: female children of such
persons, must be supported until they be disposed of
in marriage. Under the suggestion of the words “like-
wise,” the expenses of their nuptials must be a.lso

14. The author adds a distinet maxim respectmg
the wives of disqualified persons: “Their childless

* Yaonvawaroxa, 2. 123, Vide supra. (0, 1. Sect. 6, § 1. s
F YAINYAWALCYA, 2. 142, 1 BALAM-BHATTA. §Ymmw&wra, 2. 142,
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mvaa, conduetmg themselves arlght must be supporte
~ but such, as are unchaste, should be expelled :and 50
indeed should those, who are perverse.”

15,  The wives of these persons, being des
male issue, and heing correct in their conduet, or bel
ing virtuously, must be supported or maintained.
if unchaste they must be expelled ; and so may th
who are perverse. These last may indeed be expelled :
but they must be supported, provided they be not
unchaste, For a maintenance must not be refuaed
solely on account of perverseness.

SECTION XI

o e s et

On the separate propertj of @ woman.

After brxeﬂy propounding the division of wealth, o
; 'left by the husband and wife, (““ Let sons divide equally
‘both the eﬁ'ectrs and the debts, after the demise of their
two pavents,”t) the partition of a man’s goods has been
~described at large. The author, now mtemhng to ex-
lain fully the distribution of a woman’s property,
'gegms by setting forth the nature of it: ¢ What was
given to a woman by the father, the mother, thé hus-
band, or a brother, or received by her at the nuptial
fire, or presented to her on her husband’s marriage to
- another wife, as also any other separate aoqmsltlon,
is denommated a woman’s property.”}

—

ANNOTATIONS.

1, ds also any other separate acquisition.] In JIuUTA-VAHANA'S guota-
fiof of the text, (C. 4. Be¢t 1.§ 13.) 'the comunctwe and pleonaatw ;

* YAINYAWALOYA, 2. 1430 s W
4 Yainvawarcya, 2. 118,  Vide Supra. C. 1, Secu 3§ L : , ;
T YAINYAWALCYA, 2. 144, : e o
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import, with its etymology, and is not technical: for, if

"

. That, which was given by'rl'the fathef;ﬁby-xthei mod

time of the wedding, before the nuptial fire; and a gift
on a second marriage, or gratuity on account of super-
session, as will be subsequently explained, (*“ To a wo-
man whose husband marries a second wife, let him

give an equal sum as a compensation for the superses-

sion.”” § 84.) and also property which she may have
acquired by inheritance, purchase, ‘partition, seizureor
finding,t are denominated by MeNv and the rest

_ ‘woman’s property.’

8. The term (woman’s property) confbfms-,' in ’ii‘fs‘
the literal sense be admissible, a technical a.‘cceptatioﬁ
is improper, B

o

4. The enumeration of six sorts of woman’s proper-
ty by Mexu (‘‘ what was given before the nuptial fire,
what was presented in the bridal procession, what has

ANNOTATIONS.

partioles chaiva (cha-eva) are here substituted for the suppletory term adya,
That reading is consured by BATAM-BHATTA, %

2. Bafore the nuptial fire. Near it. Subod hini.

On account of supersession.]  Supersession is the contracting of a second
marriage through the influence of passion; while a fitst wife lives, who was
wriﬂd to fulfil religiqus obligations.  Subod’kini, ‘ ;

Property which she may have acquired by inkeritance.] The commentator
BaraM-sHATTA, defends his author against the writers of the eastern school
(JINDTA-VATIANA &o.) on this point. Wealth, devolving on a woman by
inheritance, is not olassed by the authorities of that school with ¢ woman's
property.’  See JIMUTA-VARANA, C. 4. 11 Sect. 1. § 8. !

8. The term * woman's property’ is not techninal.] That is contrary to the
dootrine of Jimura-vamana, C. 4. R ;

% Baram-puarra. t Vide C. 1. Sect. 1, § 8.
w

by the husband, or by a brother ; and that, which
~ wwas presented (fo the bride) by the maternal uncles
‘and rest (as paternal uncles, maternal aunts, &e.¥) at the



‘ INHERITANOE

: i ”f\at;oken of affection or resp@et @
. what bean received by her from her brother,
- mother, or her father are denominated the six-fold p
perty of a woman ;¥) is intended, not as a restricti
of a greater number, but as a denial of a less. (s
‘5. Definitions of presents given before the nup
fire and s0 forth have been delivered by CATYAYAN
“ What is given to women at the time of their mar-
riage, near the nuptial fire, is celebrated by the wise as
woman’s property bestowed before the nuphal five. That,
again, which a woman receives while she is conducted
from her father’s house (to her hushand’s dwelhng, ) is
instanced as the property of a woman, under the name of
gift presented in the bridal procession. Whatever has
been given to her through affection by her mother-in-law
or by her father-in-law, or has been offered to her as a
token of respect, is denommated an affectionate present

. ANNOTATIONS.

4, % Bestowed in token of affection or vespect.” This passage is vead
differently in the Refracara and by Jimvra-vamava (C. 4. Seot. 1. § 4)
Tt is hero translated conformably with BAAM-BmATTA’S interpretation ground-
ed on the subsequent text of Carvavaxa (§ 5.); Where two reasons of an
affectionate gift are stated : one, simplo affection ; the other, respect shown by
an obeisance at the woman's feet.

8. % From her father’s house) The Retnacara and C'bmtamam read
¢ from the parental abode.”” See JIMUTA-vARANA, C. 4, Sect 1. § 6.
o Qffered to her as a loken of respect”’”] Given to her at the time of
making an obeisance at her feet. Smriti-chandrica.
% Denominated an  affectionate  present.””]  This reading is followed in
the  Smriti-chandrica, Viramitrodaya &o., But the Retnacara, Chintamani,
and Vivada-chandra read ¢ denominated an acquisition through loveliness ;
lacanyarjitam instead of priti-dattam.

& Fyom her brother or from her parents”] The Culpataru reads “from
her husband.”  See Jimura-vamaxa, C. 4. Sect. 2. § 21.

* MuNv, 9. 194,




That which is received by a married woman or by
‘maiden, in the house of her husband or of her father,
fr%m her brother or from her parents, is termed a kind
s 6. Besides (the author says,) “That which has been
given to her by her kindred; as well as her fee or.
gratuity, or any thing bestowed after marriage.”*
What is given to a damsel by her kindred ; by the re-
lations of her mother, or:those of her father. The

~ gratuity, for the receipt of which a girl is given ‘?i-n;_‘ '
~marriage. ‘What is bestowed or given after marriage,

- ‘or subsequently to the nuptials.

7. It is said by CAryavana, '““Whaﬁ}ixé,‘é been re-

ceived by a woman from the family of her husband at
a time posterior to her marriage, is called a gift subse- .
uent ; and so is that, which is similarly rececived
rom the family of her father.’! It is celebrated as
woman’s property : for this passage is connected with
that which had gone before. (§6.) ‘ o

8. A woman’s property has been thus described.
The author next propounds the distribution of if :
“ Her kinsmen take it, if she die without issue.”t

9. If a woman die “ without issue;” that is, leaving
no progeny; in other words, having no daughter nor

ANNOTATIONS.

% Tormed a kind gift.”’] 8o the commentary of [BALAM-BEATTA. explains
saudayica, as bearing the same sense with its etymon sudaye, He censures
the interpretation which JrMuTA-vArANA has given (C. 4. Sect. 1. § 22.)

6. The graiuity, for the receipt of which a girlis given in marriage] This
~ relates to o marriage in the form termed Aswra or the like, 'Biram-pEATTA.

7. Similarly received from the family of her father.] 'The Retnacara
reads §from her own family ;' Jimura-vamaws, ‘from the family of her
kindred.” See JrMuTa-vamawa, C. 4. Sect. 1.§ 2. ; :

* YarNvawareya, 2. 145,
1+ YAINYAWALCYA, 2. 14

[T



+ nor daughter’s son,
an’s property, as ab
yy her kinsmen ; namely her
e rest, as will be (forthwith*) explained.

. 10. The kinsmen have been declared generall
~ be competent to succeed to a woman’s property.
author now distinguishes different heirs accordin
_ to the diversity of the marriage ceremonies.  “The
__property of a childless woman, married in the form
 denominated Brahma, orin any of the four (unblam-

~ ed modes of marriage,) goes to her husband: but, if
she leave progeny, it will go to her (daughter's)

~ daughters : and, in other forms of marriage (as the
. Asura &e.) it goes to her father (¢ nd mother, on failure
~ of her own issue.”’t) '

W % Of a woman dying without issue as before stated,
of marriage denominated Brakma, Daiva, drsha and

i

o had become a wife by any of the four modes

2

Praje atya, the ( wholel) property, as before described, =~
s in the first place to her husband, On failure L

_dff'ii[im;fit‘god's” to his noarest kinsmen (sapindas) allied

h funeral oblations. But, in the other forms of

age called dsura, Gand'harba, Racshaso and

Paisachn ; the property of a childless woman goes to
hor parents, that is, to her father and mother. The

suceossion devolves first (and the reason has heen,

before explained,§) on the mother, who is virtually
exhibited (first) in the elliptical pitrigami implyiog
“goos (gack’hati to both parents ( pitarau;) that is,

ANNOTATIONS.

1. Dying without issue as before stoted.]  Without 'any  of the five
descendants abovementioned (§ 9.)  BALAS-BHATTA,

* BALAM-BHATTA. ¥ YAINYAWALEYA, 2. 146,
f BATAN-BHATTA, ‘ 5 § Soot, 3. :

5




1o the mother and to the father” On fa
them, their next of kin take the succession. :
12, In all forms of marriage, if the woman “leave
" progeny;” that is, if she have issue; her property de
volves on her daughters. In this place, by the te m

s« daughters,”’ granddaunghters are signified ; for the i
g 8 g SIENIIGC :

 mediate female descendants are expressly mentioned in
 apreceding passage : © the daughters share the residue
§ e their mother’s property, after payment of her debts.™*
®  18. +Hence, if the mother be dead, daughters take
her property i the first instance: and leve, inthe
 case of competition between married and maides
- daughters the unmarried take the succession; ut
' failure of them, the married danghter : and he

fa _ _ _ gain,

" in the case of competition between such as are prowd— e

~ed and those who are endowed, the unendowed take the
succession first ; but, on failure of them, those who are
endowed. 'Thus GAvrAMA says “A woman's property
goes to her daughters unmarried, or unprovided,”t ‘or

yrovided,’ as is implied by the conjunctive particle in

the text. “Unprovided” are such as are destitute of
wealth or without issue. :

14. But this (rule, for the daughter’s succession to
the mother’s goods, 1) is exclusive of the fee or gratuity.,
For that goes to brothers of the whole blood, conform.-

* ably with the text of GaUTAMA : “The sister’s fee be-
Jongs to the uterine brothers: after (the death of) the
mother.”§ | ) T

ANNOTATIONS.

A% all forms of marviage.]  Several variations in the reading of this
passage are noticed by BaALAM-BIATA ¢ as serveshiv apl, or sarveshio eta, or |
 sarveshw,  There is only a shade of difference in the interpretation. o _
14, fter the deail of he mother] This yersion is aceording to the

” * Y auNvawareva, 2. 118 Vide supra, €. 1. Seot. 30 § 8,
+ Gaprani, 28, 220 Yade supra, O, Lo vect. 3,4 L1
1 BALAM-BHRATTA, § GAvTAMA, 28,28,



: daughters, the gr
ke the suceession under
geny, it goes to her

hould be allotted to them through th
“as divected by Gaurama: *Or the partiti
iy be according to the mothers: and a particular
distribution may be made in the respective sets.”}
7. Butif there be daughters as well as daughter’s
daughters, a trifle only is to be given to the granddaugh-
ers. So Maxu declarcs: * Even to the daughters of
‘daughters, something should be given, as may
fit, from the assets of their maternal grandmother,
he score of natural affection.”§ e
n failure also of daughter’s daughters, the
's sons are ontitled to the succession. Thus

ANNOTATIONS

tion given in the Subod'Aini ; which agrees with that of the scholi-

st of Gavrans, the Culpataru and other authorities. . But the toxt is read

 and explained difforently by Jrura-yamana, (C. 4. Seot. 8. § 27.) i

. parasprarra understands by the term  ‘mother,’ in this place, H

wmm.n herself, o in ghort the sister, after whose death her feo or ‘nupt‘ﬁi

© gratuity goes to her brothers. Sy

16, Children of different. mothers, wand unequal in number.] Whete the

- daughters were numerous, but are not living ; and their female children are

nequal in number, one having left a single daughter ; another, two; and &

jrd, three; how shall the maternal grandmother’s property be distributed

her granddaughters ? Having put this question, the alx;hor reminds t:he‘

' rentlers of the mode of distribution of a paternal grandfather’s estate among
his grandsons. (C. 1. Sect, 5.). Subod'hini. i

'}',‘\",idag'lb. 18 X BALAM-BHATTA.'
| Gavrana, 28. 15, § MeNu, 9. 193, .0



: ughters, theu: ma.le‘mme. “
Tor the pmnoun refera to  the contlg\_ﬁ : 1
¢ daughters.” .
19. If there be no grandsons n tl le lind
 sons take the property for it has been already decl&r "
. ed, ‘sthe [male] issne succeeds in their default.”
- Menu likewise shows the right of sons, as well as of
| daughters, to their mother’s offects : “When the mother
_is dead, let all the uterine brothers and’ the utq‘ ne
 sisters equally divide the maternal estate.”§
20. “All the wuterine brothers should ¢ 1
_maternal estate equally : and so should ors by
same motbers. Such is the construction:
my auing is, not that ‘brothers and sisters sham - v
~ gether;’ for reciprocation is not indicated, sinee the
abridged form of the conjunctive compound has not
been employed but the conjunctive particle (cha) is

ANNOTATIONS.

18. . *¢ Their male issue.’]  Several variations in the reading of the ldst
term are moticed in the commentary of BArAM-smaTTA ; making the term
exther singular or plural, and putting it in the fivst or in the seventh case,
“He deduces, howovex, the sume meaning from these different readings.

The provoun refers to the contiguous ter ] JIMUTA-VATANA, citing

‘ thiq passage for the succossion of sons rather than of grandsons, scems to &
' have understood the pronoun as referring to the remoter word ‘mother Sae
-Jnnm\-v‘m;m C. 4. Bect 2. §13. |

19, < Let all the uterine brothers..... v equally divide.”] 1In the
“.‘Uulpata; u the text is read “let all the sous by the same mother dumle ¥
wrve pmh ah sahodarah instead of saman sarve. sahodara,

Bince the abridged form of the conjunctive compound  has nob been
emplaycd] Nouns coalesce and form a single word tlonomxmgted dwandzga. i

Nnmm, 40 G Ui
i T Yaryvawarcya, 2. 118, Vide supra. €. 1, Sect. 3. § 12.
A i M'PNU g, 192, :



mulmre, and 80 does Yma mi

‘ s spocified ( §19.) &
luctions [to the eldest and

‘13 mentmned to exclud

But, thoug | springing from a8 dlﬂ'emnt mathe
‘the daughter of a rival wife, being superior by cla
‘shall take the property of a cluldless woman who
‘belongs to an inferior tribe. Or, on failure of the
 step-daughter, her issue shall succeed So Mexu
declares: ¢ The wealth of a woman, which has been
n any manner given to her by her father, lot the
'Brakmam damsel take; or let it belong to her oﬁ“s- bl

»

Sy

ANNOTAT ION 8.

orjwnjwoﬁve compound when the dense of the commmtzva partxq
‘denoted. mex, 2. 2. 29, Vide supra Sect. 3. §2

nport of the particle, here intended, is cither reciprocation (itaretar
wluiu@f_l to ¢ be the waion, in regard to a single mattor, of things specifi A
difforent, but mutually rvelated, and mixed or associated, though contrasted
. or it is cumulation (samahara) explained as the ¢ union of such things, in w
‘gontrast is not marked,” The other senses of the conjunctive particle are assem-
bluge (sumqwhchaya) or ¢the gathering together of two or more things indepen-
dent of each other, but assembled in idea with reference to sume common action

" or direnmstance . and superaddition (amwachaya)or ¢ the connexion of a second- -
. ey and uncssential object with a primary and principal cne, through a separate
| aetion or circumstance consequent to it In the two last senses of the con-
,, junetive particles, there it not such ¢ econnexion of the terms as authorizes their
 coalition to form a compound term. CAIvATA, Padamanjari §e. ‘
If reciprocation, as above explained, were meat “to be indicated in the text of
MEVU (§ 19. ), the word bhratry ¢ brother” woull have been nsed, inflected
however in the dual number to denote ¢ brother and sister’ (PaxinT, 1, 2. 68,3

* Mixv, 9. 198,




ags, Hence the 1da‘~‘5ht&r of a C’slmt‘
the goods of a childless Vaisya : (and the angh-
ter of ‘a Bi‘alamam, Oshatrzya or Vmsyas 7 ‘nhems f.he o
property of a Sudra.*) :
On failure of sonq, gmndsons mh&nt th i
'pa.fxemal grandmother s wealth. For GauTams ‘sa‘ys,‘ ‘
“They who share the 1nhemtance,‘ must pay the
gdebtsé 't and the grandsons are bound to dis harge
 the debts of their paternal grandmother ; for '
_ expresses “Debtb must be pmd hy Sons. and stm
‘sons. "'} ; v
25, On failare of grandsom also, the huqband ami”;
a?l l:'e atWes above-mentioned§ are suceessors to the
wealth. = ‘ :

'ANNOTATIONK. ‘ e

',“or else ‘children,” or some generic term, would have been employed in the
phiral (Panini 1, 2. 64.) But the text is not so exprossed. (‘oquuently reei-

 procation is not indicated. Subod'hini and BALAM-BHATIA,

| The éam’unctiua‘ particle 15 here very propertly used.] ¢ 1t is employed in one

' of the acceptations, as in the example which follows. ¢ D.  practises ugricul=

ture and so does Y.” ¢ Brothers share cqually ; so do sisters.’

With reference to the person making. the partition.} © Another reading of

i t!us passage is noticed in the commentary of BALAM-BHATTA : ¢ with the import

; of superaddition relatively to the person who males the partition,” eibhaga-

eartritwen anwaclmyen api instead of vibhaga-cartritw’ anwayen’api.

08y Hence the daughter of a éehutrwu wife takes the goods of a ckzldlea.v v

Vmsya.] This inforence is contested by Srrcmrsava i in his commentary o

the Dayabhaga of JIMUTA-VAHANA.

% The grandsons arve bound to discharge the debts.] ¢ Since one text

‘ lares them liable for ‘the debts; and the other provides, that the debts :

'ﬁhall e paid by those who shave the inheritances; it follows, that ‘they ahmra e
tbe heritage.  Subod hini, §ec. i :

5

. Sadmd‘kim’ and BATAM-BHATTA, + GAUTAM.;\, 12, 32,
1 YarNvawarncya, 2. 30, ; §§ 911,



n of treating of woman’s property,
something concerning a betro
s, the offender should be fined, and _should als

maiden : ¥ For detainin
‘her

~ make good the expenditure together with interest.”’*
 97. Ong, who has verbally given a damsel { in
 marriage] but retracts the gift, must be fined by the
king, in_proportion to [the amount of | the property c
_the magnitude of | the offence; and according to
 (the rank of the parties, their qualities,t and) other
circumstances. This is applicable, if there be no sufli-
cient motive for retracting the engagement. DBut if
~ there be good cause, he shall not be fined, since re-.
. tractation is authorized in such a case. *¢ The damsel,
- though betrothed, may be withheld, if a preferable
- suitor present himself.”§

28, Whatever has been expended, on account of the
. espousals, by the [intended] bridegroom, (or by his
. father or gnardian,§) for the gratification of his own or
 of the damsel’s relations, must be vepaid in full, with
~interest, by the affiancer to the bridegroom. . .~
. 29. Should a damsel, any how aflianced, die before

' the completion of the marriage, what is to be done in
‘that case ? The author veplies, < 1f she die (after troth =
plighted,) let the bridegroom take back the gifts which

he had presented ; paying however the charges on both
sides.”’ | ‘ L

- 30. ”If a betrothed damsel die, the bridegroom shall

take the rings and other presents, or the nuptial gratuity

which had been previously given by him (to the bride,)

: ANNOTATIONS.
99, Any how aﬁnmrr'({.'] By a religions rite, or by taking of hands, m

in any othier mannes. SALAMZBHATTA,

FYAINYAWALOYA; 2.

147, + BATAM-SEATEA. . T YAINYAWALCYA, 1. 68,
§ BALAM BOATTA, | CAINYAWALCYA, 2 WT. i




g however the charges on hoth sides - at
ring or discharging the expense which has been
d both by the person who gave the damsel and b;
himself, he may take the residue. But her uterine
brothers shall have the ornaments for the head, and =
other gifts, which may have been presonted to the
. maiden by her maternal grand-father, (or her paternal =
. undle,®) or other relations ; as well as the property, '
o

- which may have been regularly inherited by her. R
BAup navAvA says: “The wealth of a deceased damsel
let the uterine bhrethren themselves take.  On fuil
~ of them, it shall belong to the mother; or, if she be
FodRa@ B blE Bathier. g R O
d It has been declared, that the property of a
. woman leaving no issue, goes to her husband, The
i author now shows, that, in . certain circumstances,
a huasband is allowed to take his wife's goods in her
lifetime, and although she have issue: * A husband
is not liable to make good the property of his wife
taken by him in a famine, or for the performance
~of a duty, or during illness, or while under restraint.”’+
32, In a famine, for the preservation of the family,
orat a time when a religious duty must indispensably
be performed, or in illness, or ¢ during restraint” or

2,

et

 ANNOTATIONS.

80, Clearing or discharging.] The common reading of | the passage s

tigamye € acoounting” but BaLaM-BHATTA rejects that reading, and subs-
. litutes vig@mya * removing” or ¢ discharging.’ :
e may take the residue.] The meaning is this : ufter deducting from the .
damsel’s property, the amount which has been expendid by the giver or
aceeptor of the maid, or by their fathers or other relations on both mides.
in contemplation of the marriage, lot the residug be delivered fo the bride-
groom. | Swbod hing. ‘ i
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 oN INEERITANCE.
“‘i’oi‘ﬁﬁéméﬁﬁ : iD;f yfis‘d'n“ or under corporal Peﬁaltiéé; the

k. husband, being destitute of other funds and therefore

 taking his wife’s property, is not lable to restore it.
But, if he seize it in any other manner (or under

~ other circumstances,) he must make it good. i
33. The property of a woman must not be taken in

her lifetime by any other kinsman or heir but her hus-

band: since punishment is denounced against such
conduct ; (““The kinsmen, who take their goods in their
lifetime, a virtuous king should chastise by inflicting
the punishment of theft :”*) and it is pronounced an
offence ; ¢ Such ornaments, as are worn by women
during the life of their husband, the heirs of the hus-
band shall not divide among themselves: they, who
do so, are degraded from their tribe.”’t

34. A present made on her husband’s maxrriage fo
another wife has been mentioned as a woman’s property
(§ 1.) The author describes such a present : “To a wo=
man, whose hushand marries a second wife, let him
give an equal sum, (as a compensation) for the superses-
sion, provided no separate property have been bestowed
gnl'fh?;*:but, if any have been assigned, let him allot

alf.’ : j

85. She is said to be superseded, over whom a mar-
riage is contracted. To a wife so superseded, as much.
should be given on account of the supersession, as is
expended (in jewels and ornaments, or the like,§) for
the second marriage : provided separate property had
not been previously given to her by her husband; or

ANNOTATIONS,

32, Is not liable to restore it.] He is not positively required to make it
good.  BALAM-BHATTA.

* NaREDA, as cited by BALAM-BHATTA § bub not fonnd in his Tostitutes,
+ Muxu, 9. 200. Vide supra. C. 1.7 Beet 4. § 19,
+ YAINYAWALCYA, 2, 143, § BALAM-BHATTA,

¥



~in-la;
ed on 1 f the sum expen
mavriage should be given. Her
; (@rddhe) does not intend an exact moiet;
much therefore should he paid, as will make th
already couferred on her, equal to the
amount of eompensation. Such is the meaning.

., 8BOTION XH.
1) el

 On the Bvidence of a Pm*t ‘

& Y @

1. Having thus explained partition of heritage, the
author next propounds the evidence by which it may
be proved in a case of doubt. ¢ When partition is
denied, the fact of it may be ascertained by the evi-
dence of kinsmen, relatives and witnesses, and by writ-
ten proof, or by separate possession of house or field,”’*

ANNOTATIONS.:

86, Horethe word half does wot intend an exact moiety.] The torm, as it
atands in the original text, is not neuter, that it should signify an equal gl:lft iy
ot exact moiety : but it is masculine and signifies portion in general. (Amera =
AL, 2. 17.) Suabod’ hini, : ; L G ) e
- Barawnmarrs, citing a passage’ of the Mahabliashya to prove that arddha
in the masculine signifies half, interprets the quotation from the Amera Cosha
(11. 2. 17.) as exhibiting arddhe, maseuline and neuter, in the sense of

- moiety. He thevefore rejects the forogoing explanation, and considers the
word ‘halt’ as employed in tho text for an indefinite sonse. j :

* YAINYAWALOYA, 2. 150,



If partition be denied or disputed, the fact n
known and certainty be obtained by the testimony of
kinsmen, relatives of the father or of the mother, such
as maternal uncles and the rest, being competent wit-
nesses as before described;* or by the evidence of a
 writing, or record of the partition. It may also be
. ascertained by separate or unmixed house and field.
8. The practice of agriculfure or other business
pursued apart from the rest, and the observance of
~ the five great sacramentst and other religious duties
~ performed separately from them, are pronounced by
NAREDA to be tokens of a partition. “1If a question
_arise among co-heirs in regard to the fact of partition,
. it must be ascertained by the evidence of kinsmen, by
. the record of the distribution, or by separate transaction
of affairs. The religious duty of unseparated brethren
. is single. When partition indeed has been made, re-
ligious duties become separate for each of them.”{ ;
4. Other signs of previous separation are specified
. by the same author: ¢ Separated and unseparated
 brethren may reciprocally bear testimony, become
 sureties, bestow gifts, and accept presents.”’§

ANNOTATIONS,

‘2 By‘the testimony of kinsmen.] Or vather strangers belonging to the
same tribe with the parties, DALAM-BHATTA ‘

3. Dy the record of the distribution”] Another rveading is noticed hy,
| BALAM-BEATTA : % by octnpancy or by a writing ;" bhoga-lechhyeny instead of
bhaga-lechhyena, | See Jisura-vamana, C. 14, § 1.

* In the preceding book on Evidence. + MexNvu, 3, 69,
1 NABEDA, 13,36, 37, § Narepa, 18, 39,




‘APPENDIX

TABLE OF SUCCESSION

ACCORDING TO THE

MITACSHARA

HEIRS OF THE DECEASED PROPRIETOR. :

’

‘ SO_rder of

Be e

_*“Grandson HOEES

_‘}‘;'Grea.t grandson e 8

 Wife N v

5 Uummvrmd daughter AV
‘Mamed unprovxded daugh-

L Ter it A
Married prov1ded daughter... 7
Daughtersson, ... ... 8

 Mother i IR
Father N L
Uterine brother ... bk |
Step brother iy SRy
Uterine brother'sson ... 13
Step brother’s son ... ek
Grandmother © ... Wl

 Grandfather.., A

. Father’s uterine brother ... 17
Father'’s step brother ... 18

 Great grandfather

Tow o Buocession

‘ Wit :
Father’s uterine brother’s’
SOm

Yo dew LY

Father's step brother's son :

(ireat grandmother.

ava

Grandfather’s brother ...

 Grandfather’s step brother 8
Grandfather’s brother's son = 2¢
Grandfather’s step brother’s .+

son P
Great great grandmother..
Great great grandfather ...
Great grandfather’s brother
Great grandfather’s step
brother ... b
Great grandfather’s
ther’s son
Great grandfather’s
brether’s son

ere ew

e e

“ee

bro-

stép .
%0

29.

&




L o

Grandfathers grea.t gra.nd-

mother ... Ll 33 ]
Grandfather’s grea.t grand- e
oo datee G 34:
Gr‘ee;t‘ great ;‘g“randf‘miher's i
L0 hrother W o
Great great grandfathers 1
st,ep brother i /.86
Great grent grandfathcrs
! brobher's e R
Grea.t great grandfa.thers
~ step brother’s son Las
Grandfather's great great
grandmother .. . 39
Grandfather's great great
grandfather i 40
Grandfather's great grand-
father’s brother ... i
Grandfather's great grand-
father’s step brother ... 42
CGrandfather’s great grand-
father's brother’s son ... 43

Grandfather’s great grand-
father’s step brother’s son 44

il Mothers '

7,

; Samanodacas‘
Father's sister's gon i

MR

» ke ¥ A ¥
Maternal unclet . |
Matemal uncle’s son
Father’s
son
Fa‘gbér’s
son.
Father s maternal unclew\. i
Father’s matemal uncle i

2

p'),ternal mmt

Nes sev

ma.temal a.unt’

PR el ‘_1 W i s

RO i et R
Mother's paternal aunt's

son el v B4
Mother's maternal aunt’s

son 4y Ve Bb
Mother’s maternal uncle’s

son i Wane
Procoptor .o 0oy iy LB
Pupil' b L
Fellow Stadent oo ‘i 88
Learned Brahming Plr L e

LB G G e

it

‘ * The relation of the Swmanodacas, or those connected by a common liba-

: ' tion of water, oxtends to the fourteenth degres.—Chap. TI. Sae. 5. ol 6.

oBection 6, Art T., is mot wxhaustive.

D

Reports, Privy Council Cases, Vol, I. p.
1 This succession has been disalloweéd

t The onumeration of Bandhus, or cognate kindred, given in Mithoshiara 1’3., i

The maternal unelo and thé fuﬁwﬂ!'

maternal uncle will take as heirs in préference to tho Crown..-Bengal Law

44,
by the Privy Counml dee C‘ollec;iw

of Maslipatam versus Cavaly Vencata Narramapah.--Mome s Indian Appeals, g

vol, viti. p. 500



Daughter's son .
R

o ‘Grandson ...
dowed married daughter.. | Husband* ,,.
ghter’s ﬂaughter :

ey

PRO[’RIEI‘RESS

'Oﬂhr ,

_Father

On failu;'e of him, it goea to his nearest hnamen (mpmdm
al eblutionsr‘ But in the odwr fornm of mamage mllod




P FROM THE W
DECTSIONS OF THE meéoUN'an ;
ON INDIAN APPEALS
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SU‘ZDZDER AINTD HIGH COUMS

lJ% TBE

THREE PRESIDENCIES,

- ADOPTION.

" 1. Ax adoption by a widow after her husband’s deatl, without
8 any authonty from him, is invalid in the Zillah of Etawa, in pro~
 vinces ceded by the Nabob of Oude, in 1801, During the pen.
;, dency of a suit instituted by a person claiming as an adopted son :
¢ . against a widow, the widow dies, and proclamation is made for
. her heirs to come in and defend the suit, and the claimant is put
in possession of the property in dispute by the Collector. The
Court of Sudder Dewany Adawlut decide that the claimant has
" not made out his title, and direct the Collector to put in posses-
~ sion of the property another person who had come in under the
 proclamation, but produced no evidence of his title. - . Held, ﬁmt
. the latter partof the decree must be reversed. --»Knapp’s Prwy
: Counc:l Reports, vol. 1L, p. 208, ‘ :




= 8,/ The greatest stnctness re,qmred n evxdence to. provef .
“adoption in a Hindoo family. —-Knapp ¥ PO Rip 8y 4
‘2A. An aﬂpte& son, according to the Hindoo Law, is enmled.'
to succeed to his collateral as well as hxs direct relatxons by a.&op°
~ tion. ~—Ditto vol." TIL. p. 55.

i B A Hindoo father may, by will, direct that his son shuu Dot"
o have the power to adopt an heir to his (the testator’s) prapertyv ; i

~ until the son arrive at an age fixed by his father exceeding the
. .age of legal majority, but ‘he cannot bar his son’s right to adopt
. an heir gencral.—Fulton’s Supreme Court Reports. vol, T. p.398.

. but marriage for them, the performance of the ceremony of ton-

'bemg adopted.—Ditto p. 75.

By Hindoo Law an only son may be adopted : the adoptmn
of an only son is no doubt blameable by Hindoo Law, but when
done it is valid.—Ditlo. :

6. A childless Hindoo, by Deed, directed his wife to adopt a
child. After his death his widow brought a suit for a partition,
_and to be put in possession of her husband’s share, in the joint
undivided estate. Pending the suit, she adopted a son. By the
Hindoo Law, the act of adoption divested the property from
~ the widow and vested it in the adopted son, subject to the main-
_ tenance of the widow. Notwithstanding the. adoption, the suit
~ was prosecuted in the widow’s name, and a decrce made directing
her to be put in possession.
7 . Held in such circumstances, that she prosecuted the suit as the
. guardian of the adopted son, and was put into possession as his
trustee, and accountable to him for the profits of the property so
decreed to her.—Moore’s Indian Appeals vol. 111. p. 229.
7. V., a Zemindar, in the Northern Circars‘at Madras, of the

wife, 2 son J. At the time of this adoption, he executed a deed
with the natoral father of J., by which he undertook to make
him heir to his zemindary and wealth, V. anbsequently .marned‘
a second wife, and during the life time of his adopted som,

4. Where the parties are Sudras and there is no ceremony

_surein the house of the natural father, is no bar to the son*;j";f‘ :

Soodra caste, being childless, adopted, with the consent of his



3. when h ‘cama of age, entered into possession of hxs s!
. but B.., bemg a mmor, V. managed his share for him, and die
~ during his mxnonty At V.s death, J. claimed the right of
. cession to the wlxole of Vs estate and property, insisting, th:
V. was precluded from alienating any portion of the estate, to his,
the first adopted son’s prejudice; and that the adoption of R
’durmg his life time, was illegal and void. The Sudder Dcwany

v ‘,"_Aﬂawlut at Madras, decided that the second adoption was valid,
Held, upon appeal, by the Judicial Committee of the Privy Council,
i reversmg that decree :~—~ . ‘

- First.—That, according to the Hindoo Law, a second adoptmn ;
,“of ason, the first adopted son being alive, and retaining the
character of a son, was an illegal and void act. = Secondly. --'I‘hat‘-v
J.’s acquicscence in the division, after he came of age, did not
- preclude his right to recover the ancestral estates, as V,
* had no power to alienate any portion of the ancestral estate’
. toJ.’s prejudice.  But, thirdly that (upon the principle thata
~ party cannot affirm and disaffirm the same transaction) effect
‘must be given to the intentionsof V. so far as V, had power of
disposing of his property, by an act, infer vivos; and in which
. had acquiesced ; and that as J. took the whole of the ances-
tral property of V. he must give up for the benefit of R. that
part of V.’s other property, included in his share in the division,
and to give effect to which his consent was not necessary.

3

Among the Soodras, a childless Hindoo may adopt a son fx'om a
. Gotrum different from his own, :

= The consent of a wife to the adoption of a son, by her hua« o
e ‘band a childless Hindoo, is not cssential to the validity of the
: adoption, Adoption is the act of the husband alone ; although the e
" wxfe may join in it.—Moore’s Indian Appeals vol, IV pp-1&2.

8. Averbal power to adopt is good by the Ilmdoa Law.*—Dtllo 0
: "1. VIL b




Adoptmn by a ohxldless lindoo of . the Vaisya or third
: class of Hindoos, of his smter’gtsbg is mhd upder the Hmdony

Law—Moore's Indian Appeals vol, 1X. p, 506. i .
000 A widow s competent to adapt even thhout the :mnnc- 5o
‘f,x»,tum of her husband, the son of her husband’s brother; a.nd he o
thereupon succeeds to the property of her late busband. But
he cannot adopt any other but her husband’s brother’s son during
his existence; mor, as it appears, can she adopt any other but
‘suehson without the consent of her husband. --Morley { ngest Yol
‘1. Adoption N. 7. o
11, Where a Hindoo dxed in gao] where he had been canﬁnqd i
execution of a decree for debt, it was held that his son, adopted
by another person, was not liable for his debts, as an adopted
- son is not liablefor any debts left by his own fathet.-——l)atto

‘ Adoptxon N. 100. :

A Hindoo having adopted a boy, cannot disinherit him by
will.—Ditto N. 101.

i2. Under the Hindoo Law a daughter cannot be adopted.—
Ditto vol. 11, p. 184.

13, The Hindoo Law does not allow of the adoption of a paluk

. pulvo.—Sulherland’s Weekly Reporter, vol, 11, p. 281.
G 14. No stereotyped form is prescribed for deeds of permission to

adopt: ~=lhittevol, VL. g, 187.
15. Under the precedents of the Sudder Court, the adop-
‘tion of the cldest, though improper, is nevertheless not illegal.—
Iay's High Court Reporls vol. 1. p. 260,
16, The adoption of an only son is, when made, valid accord-
‘mg to Hindoo Law.—8fokes' Madras High Court Reparts vol T,
1Y p. B4 '

17. According to Hindoo Law an orphan cannot be adopted. =
- Ditto. vol. 11 p. 129, ~ s
18 Aswidow can adopt a son without the consent of her hus-f e
“band according to Hindoo Law. —Ditto, p. 206. i SR

- 19. Where a widow adopted a son with the assent ‘of the
majority of the surviving kindred of her husband, the adoption
weas held fo be valid. Tn sucha case if the requirement of the

"



ssent of a

-Myh GourtRepoﬁs, \vel 1p. 206, :
~ 20. An adoption by a widower is valid acccrdmg to Hint'f
. Law.—Ditto,p. 367,

21, An adopted son and heir is ot lmble for the debts of hin
- adoptive parent, unless he succeeds to and spproprmtes hw
 estates.—Weekly Reporter vol. XIL p. 41. :

. Bg According to the doctrines of the Benares .and Mahamthl |
~ schools, a Hindoo widow can adopt a son without her hushand’s ‘
_ @xpress authority, if the adoption be made with the consent of her
* husband’s kindred,— Dilto (Privy Council Decisions May 1868.)

o0

ALIENATION.

RS

Among the holders of separate shares of an hered:tary‘ g
o zammdary cach, according to the Hindoo Law, may sell his shamf: :
o whom he pleases.—Select Reports. vol, 1. p. 1. :
2. A Hindoo widow cannot, except under special circums-
”tances, alienate mori than & moiety of her deceased husbahd’ :
_moveable property. —Ditto. vol, 1. p. 23 e 4
8. A Hindoo widow cannot, under any circumstances, ahenate
the whole of his immoveable property, nor can she alienate any
part without the express consent of the heirs, except under specxal” :
. civcumstances.—Ditto p. 24,
4. By the Hindoo Law, a daughter has no power ‘to alicnate
by gift ber ancestral property, to the detriment of the other heirs
. of her father.—Ditto vol. 1V. p. 830. |
. B. Saleof joint landed property, sitnated in the District of
. Mirzapore, by one partner without the consent of the rest, set
+ aside as being contrary to the Hindoo Law.—Difto. p. 159. = |
0. Ina case which arose in the Behar Province, Pundit of the
8. D. A. explains gifts illegal under the Hindoo Law. A father
‘may give a small part of the ancestral estate, for a pious purpose
mtbont consent of sons.~=Ditto, vol, V. p, 28.




by a Tindoo father o:’f m:moveable ancestral property without !;h&‘1 o
consent of his sons, except on proof of nocessxty, is 111egal —-Select" o

 Reports vol. V1. p. 71, ,
8. According to the Mitacshara and other Hmdoo Law tmﬁs ‘

which are current in the Western Provinces, the sale by a wxdowl s

_ to her daughter’s son of joint property derived from her husband ¥
‘ ‘m invalid.—(See Note) Ditto, p. 60,
9. Under the Mitacshara, a father is not mcompetent to sell
immoveable property acquired by himself. :
. Lianded property acquired by a grand-father and dzstrxbnted by;
"hlm among his sons, does not, by such gift, become the self-acquired

L property of the sons so as to enable them to dispose of it by gift |
or sale without the consent, and to the prejudice, of the grand. iy

~sons. The sale by a father of ancestral immoveable property
without the concurrence of his sons is not necessarily void,
~ thotigh it may be avoided, unless the purchaser can show that it
‘was made, during a season of distress, for the sake of the family
or for pious purposes. In the absence of evidence to the contrary
it must be assumed that the price received by the father
became a part of the assets of the joint family; and therefore,
if the son seeks the aid of the Court to set aside the purchase, he

 mustdo equity and offer to repay the purchase money, unless he

can show that no part of such purchase money or the produce of
it has ever come to his hands.—Weekly Reporter vol. VI, p, 71.

10. 'The Mitacshara makes a distinetion between ancestral and
 self-acquired property with regard to a father’s right to dispose of
it ; but such right is not affected by the fact of his being an out-

" caste.—Ditto p. 77.

- 11, The existence of a debt, liquidation of which is provided by
lease of ancestral property, is no justification for alienation of
euch property by a Hindoo widow during her life tenancy.—Ditlo
yol. VIL. p. 450. ‘

12. The cession of her right by a Hindoo widow, during
enjoyment, to the heir of her husband is valid ; the recipient be-



~ heirs as may he alive at the time of her death.

o power of ahenation 5 aud conveyance made by her nges a g
title, liable only to the superior claim of such of her huaband
I‘ollowmg a def, :

A plslon of a Division Bench of the High Court, it was held that
_ on the death of a Hindoo widow, her deccased husband’s heirs

: . become entitled to all his immoveable property which was in her
‘hands, except only so much as might have been disposed of by

ber under circumstances which would render her alienations binding

‘ agamst them. ‘ .
The sale of a Hindoo widow’s rights and interests in her hus-

‘ . band’s estate, in execution of a money-decree against her, does
. not touch the estate.—Ditto p. 519,

4. According to the Milacshara Law, a son acquires by 'bu'th
. aright in ancestral property, and has a right during his father’s
: leet:me to compel a partition of such property. The father can-

% _ not, without the consent of the son, alienate such property except

for sufficient cause, and the son may not only prohibit the father

from so domg, but may sue to sel aside the alienation, if made,

~ The cause of action to the son accrues when possession is taken by

the purchaser. A new cause of action does mot accrue upon'the

~ subsequent birth of a younger brother, either to the elder brother
alone, or to him and his brother jointly.—Ditto p. 15, ;
15, Under the Mitacshare, when partition has actually been
_earried out, a Hindoo widowed mother can claim a share, bat not

. before. Till then she has only a right to maintenance, and has no

power to alienate, in anticipation of partition, the share which,
for the purposes of maintenance, would be assinged to her after
partition.—Wyman's Revenue and Criminal ]Zeporter vol. V.
(Civil  Rulings.) p. 55.

16. A Hindoo widow, acting as guardzan of a minor son, sold A

certain properties burdened with zurpeshgee mortgages to pay off
her husband’s debts. The purchasers were zurpeshgeedars. The
mmor, on coming of age, disputed thesc sales, Jeld that the zur-




to show t’hat the purchase mnney was snfﬂcwnt and thnt the sums ‘
i 3‘ paid to them in redemption of the mortgage debt were duly calou-
. lated. —Wyman'’s Revenie and Criminal Reporter vol. V. p.1168.
. 17. A conveyance by a Hindoo widow, for other than allow-
able camses, of property which has descended to her from her hus-
band is not an act of waste destroymg the widow’s right and vest~
4 'mg the property in the reversioners, but is binding only during the

time, sue to obtain a declaration that the conveyance is not. bind~
. ing beyond the lifetime of the widow, and also to preveut wastB.
G Sutheﬂdnd’s Pull Bench Rulings. p. 165.

W By the Hindoo Law, as applied in Madras, a member of

. on undivided family may alienate the share of the family property
to which, if a division took place, he could be individually

- widow’s lifetime. The reversioner can, during the mdow 3 Tife-

entigled.—There may be a valid sale of such share under execu- . =

tion in an action for damages for a loot.—Grady’s Hindoo chw of b

Inheritance p. 136.

19. An alienation made by a Hindoo with the consent of his
son caunnot, under the Milacshara, be questioned by the
grandson.— Weekly Reporier. vol, 1X. p. 837.

. 20. Under the Mitacshara the son’s power to prevent ahenn-
. tions by the father extends to acts of waste, and not to alienations
~ for the payment of joint family debts and for the maintenance of
the family.—Diffo. vol. 1. p. 96. il
21. Son not competent to prefer a suit for possession of ances-
tral property, in his father’s lifetime, by cancelment of a sale
_executed by the father on the ground of its illegality. -—-Selected
. Decisions, N.-W, P, for 1863, p. 519. : »
92, An alienation made by the managing member of a Jomt .
" Hindoo family cannot be questioned by another miember, if he
stands by, and sees to the application of, the purchase money for
the benefit of the whole family, without refusing to partwlpate in

1t wHay's Hiyh Court Reports, No. 5. pooer

¥
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% Allenatmn, of ‘{heredltary PI’OPe"Y bY the head ol ¥

family during the minority of ‘sons and brothers is lawful, if made :
for their support-or for the services of religion, or other pmsmg
necessity ~-Ditte vol. L. p. p. 77, 178. ‘ ;

. 25. ' The father is incompetent under the Hindoo law to gwe, :
sell or otherwise alienate immovables or bipeds when a legitimate
son’ 13 lmng, without his consent --Agm Sudder Court Reporta for
1846 p. 275, : ;

96. Held. by the majority of the Court that, in order fo
mmntmn a suit for restraint of alienation, some act of alienation

‘ either inchoate or complete must be stated as the ground of action;

a snit to restrain generally the power of alienation will not lie;
seeing that under certain circumstances a Hinddo widow has under
Hindoo law a right to alienate, a suit to declare that under 70 cir-
cumstances could alienation be valid, would be contrary to that
- law, ‘and consequently not sustainable ; moreover where no parti.
~ cular act of alienation either inchoate or complete is set forth, the
plamt would disclose no legal injury warranting the bringing of

. the action.~—Calcutle Sudder Court Decisions for 1856, p- 494.

97, The consent of nephews to the sale by the uncle of his
share of ancestral property is requisite neither accordmg to the

-Mutﬂpcshara, yior to the Hindoo Law as current in Mithila. The

consent of sons and grandsons is alone necessary to the sale, by
the father, of ,aﬁcest‘ral property. The principle of the distinetion,
as stated in the Mifaeshora, is that a son has an inchoate right in

the possessions of his father from the time of his birth, whereas o

a nephew has no right at all in the ancestral property in the pos-

‘session of his uncle until after the death of the latter.—Ditlo for

1859, p. 1814, .
198, Under the Law of Mithila as' well as of the Muacmara

. the father is ouly joint owner with his sons of ancestral estate, ‘and
~_canonly exercise the power of alienation in the case of a minor son
. existing at the time, under circumstances of legal necessity.—

W




; 29 By the Hindoo Law, a Zemmdar havmg no msda is caﬁablef ‘
'lof alienating, by deed or will, a portion of his estate, ‘whigh in

default of lineal male issue, and intestavy, would vest in his vnfe
-without Ler consent. «*Mnoi'e’a Indian Appeals vol. 1L p. 54.
- 80. A widow may give the estate to the person who, as‘hew
. of her husband, is entitled to take it at her death, as such gnft
would be merely a relinquishment of her temporary mmx:est to the
. person  entitled  to succeed her.—-Select R‘eport: vol .I g ”6‘4, :
: See Note. :
. 8l. A Hindoo widow can ahenate lands to pay et husband’s ]
aebts without consent of heirs; and such sale, even mthmzt pos~ :
b sesmcm, is valid.—Ditto vol. VII, p. 854, . v o
32, Lands ondowed for religions purposes are not heredxtahle 4
as private property, and consequently are not subject to private
alienation. The management of them alone, for religious purposes,
~ may pass by inheritance.—Ditto vol. 1. p. 180,

83.  Lands assigned by a Zemindar to his stepmother for her
maintenance cannot be alienated by her. On her death, they
mll revert to the Zemindar.—Ditto vol. 1. p. 2569.

< 34, Widow may alienate her husband’s property, or a portion
thereof to pay his dona fide debts.—Ditto vol. 1. p. 359,

85, By the Mithﬂa Shasters, o father cannot give away the
S whule ancestral estate to one son to the prejudice of the rest;, for
i the, father and sons have equal right in an('estral 1mmovaable prm.

. perty.—Ditto vol. IL. p. 74. ' :
| 36, Persons in the position of m:magmg members and guar-
' dnms may jointly sell part of the ancestral estate to provide for the
‘n ecessxtxes of the family.—Madras Sudder Dec. for 1859 p. Mﬂ. ‘

portion of the ancestral estate unless: driven thereto by pressing
‘neeessity.—Ditto for 1859: p. 270 and Ditto for 1860 p. 49. o
. 38. The sale of property by an undivided member is not valid,
<even if falling within the limits.of his mdmdual share, unless made
under emergent circumstances and with reservation of the shares

37,  An undivided member of a Hindoo family cannot !eil » :



mxmmmm Syddm Dec. for 1860 p. p.'17 and 67
aa; A father is not eqmpetenb to alienate his immoves 7
: Pﬂrtg, whother Mstml or self-acquired, to the prejudice of hi
-sons, except nnder mgept necessity.—Ditlo p. Q7.
Alignation of a share in an updayxded pxoperty toa rehjz;v
of dnmr, without consent of the coparceners, held to be oppowd,
to Hindoo Law.—4gra Sudder C. R. for 1860. p. 162. : |
‘41. In provinces where succession among Hindoos is govemed L
by the Benares Shasters, alienation of joint property, even to the !
extent of the alicnor’s own share, is invalid; but if- the proper&y :
be partitioned, the transfer is legal.— Ditto for 1864 p. 299.

42, Two cousins were joint sharers in dand, The shaxe of gne
was sold by auction and partitioned, The share of the other was
inherited by his widow in failure of move direct beirs, and held by
. her as a.separate property. Held, in conformity with Hindoo
Law Officer’s dywastha, that an alienation by gift to her daughter’s
. son by the widow was valid, and that the heirs of the party whose i
share was sold by anction, have no reversionary right to the share

- of the widow.— Ditto for 1860 p. 222.

Lag R@ld that a sale by a childless male sharer in um,hudedi o
ancestral land to another copartner though opposed to the general
Hindao Law, current in these provinces, is good and valid; if the gt o
coparcenary. brethren have, at the time of the settlement, or other:
wise entered into a compact to permit alienation provided the
‘qqn"ditious of the agreement be not infringed. The ruling in the
ﬁresent case is distinguishable from, but reconcilable with that in
the case of Runjeet Sing and others versus Mussumut Hurkomwaz
and others, in p.8 vol. I of Selected Reports North-Western
Provinces.—Ditto for 1862 p. 47. ;
44. Under the Mitacshara Law, an alienation by a son is in-
valid without the father’s cousent.—Weekly Reparter, vol. iR
P. 449, ae
45, . According to the Mitacshara Law, a son has anequal
xight with bis father in ancestral property, He can compel the
: ,fat__;her to divide it during his life-time, and will not be bound by



. ﬁnder leg'ul necedsity. If the f‘ather, durmg the mmomty °f M

gon, alienate any property in fraud of his creditors,’ such fmnd ,

A

- would not bind the son, who was neither a party nor a privy
(o such fraud.— Weekly Reporter, vol. VIIL. p. 502, s
. 46, Under the Mitacshare Law, a father can  dispose of self_ il
mqmred property, and unequally distribute it among hm heu'a. 3
. | Ditto. vol. X. p. 287.

L ther it bo moveable or immoveable, with the exception, pethnps,
- of land given to her by her husband. ~-Stokes’ Madras High Oom*t..u
Reparta, vol. 1. p. 86.

vidually entitled.—Ditto. p. 471. ; " 7
R According to the Mitacshara, a conveyance or tranafer of {8}
joint property by one member of a family is illegal without the
eonsent of the other members.— Weekly Reporier, vol. 111, D, 210
50. According to the Milacshara an estate cannot be burdened
with the debts of one of its joint owners after his decease. -——thto
i 810,
51. Undex the Mithila Law, the father of a Hindoo famﬁy
_ cannot give a mokurrari lease of land, at 4 nominal rent, as a re-
- wagd for faithful service, when his children, being infants, do no$'
- consent to such a grant.—Bengal Law Reports, vol. III. p. 21.
o ﬁ g

GUARDIAN.

e e et

1. A suit cannot be brought on behalf of a Hindoo minor to
secure his share in undivided family property, unless there is

~ evidence of such malversation as will endanger the minor’s
interest if his share be not separately secured. ——Stakea’ Madras
H, €, &, vol. L p. 105,

| 47. A Hindoo wxfe or widow - mav ahenate her amdlmn whe- -‘ by

T8 Acehrdmn- to the Hindoo Law current in Madras, the B
i member of an undivided family may alien the share of the fanm e
ly property to which, if a partition took place, he would be indiv



~ portion of her husband’s property held by him in commonalty with.

m::la, is hxs gmrdam aand she can exercise’ her pow ‘
‘aven. though the pavents: of thesaid minor should have ‘made
~over. to the paternal uncle,— Selected S, Decmam, N, W
 1847. p. 116. d
8. According to Hmdoo law a pnternal grnnd motber h&s a pre-
ferential right over a stepmother to the guardianship of a' minor,
The paternal grandmother, with the assent of the nearest male kins
~man on the father’s side, has (in preference to the stepmother) the
right to dispose of a minor in marriage.—Weekly Reporter ml.'
VIIL, p. 821 {

T MAINTENANOE .

‘ i A son, whether adopted or begotten, can claim mmntenm
~ of his father until put into possession of his share of the ancastral
estate.~Slokes’ M. H, C. R. vol. 11. p. 45, bR ;
2. Suit by a femme couverte to set apart for her maintenances

others of his family is inadmissible under the Hindoo Law.--
. Sudder Decisions, N. W, P., for 1848. p. 170.

8. Where the widow of a Hindoo is excluded by law from mherxt-
‘ing her husband’s property, the courts are authorized fo fix the
amount of maintenance receivable by her, from her husband’s htirs.
with reference to the circumstances of the family.—Select Reportc
vol. 111, p. 228.

4. A claim by a Hindoo widow for an allowance from her hnsp
band’s family dismissed with reference to her own conduct which,
in the opinion of the Court, deprived her of all claim to a maix- ~

 tenance from them.—Ditto, vol. VIL. p. 144, :

5. According to Hindoo Law, a son’s widow is catitled to main-
tenance 8o long as she leads a chaste life, whether she eclects to

live with her father-inslaw orwith her own relatxons.-——Weckty 3
Reporter, vol. I1. p. 134, : o
6. It is uot necessary that a Hindoo widow should be main-
tained in the same state gs her husband would maintain her.

Ditto, vol, IV, p. 65,




i :enmm hxm to claam perpetual mamtenanee for himaelf and his

: hems, espec,;any where A. does not shew that he has been deprived
of ordmary means of hvdﬂmad which he might otherwme hu'e '
i .cgmma,ndedm—-Weekly Reporter, vol VIL p. 137, S
8. A right to future maintenance cannot be sold in execntmm o
i ».of a decree.—Ditlo, p. 811, (See also vol, V p. 111 and vol, IIT :
i p 16, Miscellancous Rulings.) - _

& 9. Arrears of maintenance are capabla of bemg attaehe& s i, |
v debt &ue to a widow in executlon of a decree uga,mst hef -v—Ditla., i
YGI VIII p. 4l i
10. - Wheve a. husband does not ob,;ect to hzs mfe’s leu.vmg lua :
~ house to earry on an independent calling or give her notice to \

. nance.—Ditto vol. IX. p. 475. il

11. An adulterous wife not being entitled to maintenance, may
A elaim, under certain ¢ir cumstances, a bare subsistence.—Thomson’s
Hindoo Law, p. 74.

12. Held, by Peacock, C. J. and Macpherson, 1 (deciding the
case,) a danghter-in-law cannot maintain an action for maintes
 nance against her deceased hushand’s father when she refuses to
 live with him, and where he has no ancestral or aother property ;
charged with her maintenance. His obligation towards her is
purély moral. Held by Kemp and Loch J, J., that the obliga-
tion is legal, and can be enforced so long as the daughter-in- Iaw
. gontinues chaste, whether she live with the father-m—law O nof.~
. Wymansﬂ C. C. Reporter, vol. V. p. 305.

18, A. was liable to pay B, a widow, a monthly allowance for
mamtenance A. obtained a decrec against B. as heir of her
‘husband, for a debt of her husband. Held that he was not entitled
to attach the maintenance under the decme.——-Marshall’s Calcutt#
High Court Reports vol. L p. 2.

14, When the maintenance of a Hindoo widow was nof made
by her deceased husband dependent on her living with ]ns family,

 return, she is, when desirous of returning, entltled to munt&» o



o

. Regulabion X1, of 1796 for nots eoimitted by h e F ‘A:. oes

not affect the rights of A.’s widow who was entitled to maintenan
~out of the whole estate that was anceatl‘al —-Moor s *Imﬂaﬁ"
Appedle vol. VL p. 246,
16, Although the courts in India recognize the power gl
Hindoo to make a will, yet the extent of the power of &mpositmn
by a testator is to be regulated by the Hindoo law add cannot in-
terfere with the widow’s right to a proper mamtenance.«wnttto,
- wvol. VIIL p. 66, y i
17. The widow of s Hindoo, w}m dxed before h'is father, is s
entitled to food and raiment only.—Select Reports, vol. TiLip. 33.
18, A widow (Hindoo) has no claim on her step-grandson, or '
her step-son’s widow for maintenance, while she has a step-son
living, who alone is bound to maintain hér even though the others =
_are in ,;omt possession thb him of her husband’s esta.te.»«-l)zlto,
p v R
19, Allotment of mamtenance to a Hindoo widow mast he pra- '
porhonate to the returns of her hinsband’s est'ste.-mDN:to, voi IV
p 422 (See also Agra Sudder Court Raporls for 1862, p. 96

~ The mere receipt for some time by a Hindoo mdow of .

small money allowance of food and raiment, does not bar her from A

suing for a maintenance, proportionate to the returns of her hus-
baud’s estate.—Ualulta Sudder Court Decisions for 1850, p. 492,

21.‘ Under the Hmdoo Law and published precedents of the Ly

court, a widow is entitled to waintenance from the heir of the
family.— Ditto for 1852 , - 796, : :

22, A Hindoo widow does not forfeit her claim to mamtenanw_, b
unless she voluntarily leaves the house of her father-in-law.—Ditte,
23, A claim for maintenance in arrears is unsnstainable,— o
Madras Sudder Court Decisions, for 1858, p. 286,

24. Maintenance will not be awarded when the defandant’
property is inadequate to bear the charge.—Ditfo for 1857, p. 82,



9. Maintenanee mll not. bﬁu&*ﬂl‘dﬂdt unlese it be prove&‘that_; ik

t}w party is in possession’ of an income. upon wlnch 11; gmay baai i

cbarged —~Madras 8. C. Decns. for1859.p. 265, i
26. A Hiodoo leaves o/l his property to his sons, by( will, and

& partition is effected among them according to the termsof his
_ amll The Court will grant maintenance to his widow (after the =
i pamtlon, and direet each of the sharers fo contnbute.wmwﬂ’ﬂx Eid
 Caleutta Supreme Court Reports.—vol. 1. p. 189, :

‘ 27, Abrother’s widow is only entitled to separate mamte-a ¢
' mance out of ancestral property —«Madm&s 4. Decx. for 1359 §:

VR i e
aRA widow is entitled to demand an allowance in money for; :
her separate maintenance.—Difto, for 1849.p. 1. ©

29, The widow of a member of a joint family destxtute of |

 paternal property, is entitléd to be supported by the parceners so
long only as she lives in their house and under their care, -—-thto,
». 5 ‘
30. A widow afﬂlcted with blindness is disqualified from 1nher1t~
ing her husband’s estate ; but his heir is bound to maintain her
and clothe her during her life in a respectable manner.— Borro=
daile’s Bombay Sudder Court Reports, vol. 1. p. 411.
| 81. A separate maintenance will not be awarded where the
. party sued has merely a floating and uncertain income. -—-Madraa
8. A. Decs. for 1859. p. 272,

82. The support of a widow by her parents is optional. Should
they refuse, her hushand’s heirs are bound to maintain her even
though she had not arrived to maturity at the time of her hus- i

 band’s death.—Ditfo, 1858, p. 154.

2. A mother notwithstanding that she has quitted her son’s
protection without adequate cause, is entitled to look to him for
an allowance.—Madras 8. A. Decigions vol. I. p. 170. ;

83, A widow of a deceased Hindoo succeeding to his property
38 bound to maintain, according to her means, the widow of her
adopted son who died first.—Borrodaile’s Bombay Sudder Reports,

vol. 11, p. 446,

-



:to mmnteuw nly‘»Selm Reporta‘ vol. EEE v 182«, 4
~ 85. Where A. is proved to be the hatural son of his decease
Me& Bya Hindoo gentlemau, and to have been recognized by B
e such, it is not essential to AJ’s title to maintenance out of B.s
: estate that he should be shown to have been born in the house .aﬁ
* his father or of a concubine possessing a peculiar atatus thel:elm
S Waekly Reporter, vol. XI1. (Privy Council Rulings) p. 6 it
; 86. Alienations made for maintenance of cadet by head of
Hmdm fumlly, do not revert to the head, nnless the cadet die with-
‘out heirs. Provision made by cadet from saving for his illegimate
~ sons not résumable by head of famxlv.-—Wymau & R G,
Reporter, vol. 11. p. 298.
87 A wife who without her husband’s sanction leaves lnm to -
- live with her fumly, forfeits her right to maintenance. --Du‘ta,
e, 123 | ¢

o () () o

e e

: 1. Under the Mitakshara there may be a partmon thhout an
‘ uctual division of the lands amongst the sharers to be held by
them in severalty.—Weekly Reporter, vol. VI. p. 139. e
2. Under the Mitakshara Law, there may be a partition of an
| estate without a regular separation and actual division of lands,—
Ditto, vol. VI, p. 488.
8. The mother and widow of a Brahmin divided between them
his property consisting of Dewuiter land, and right of officiating in
a temple, reserving to each the power of alienating her own share
Such partition isinvalid by the Hindoo Law, in consequence of the
incompetency of the parties; and a sale, executed by the mother v
on the strength of it, set aside.—Select Reports. vol, IV, p. 337.

4. In acase which arose in Ramghur, the Sudder Dewany
‘Adawlut recogvized the doctrine obtained from two precedents
X : !



. aid of common stock ov labor,—Select Reports vol.

| 'k"ed) but dismisecd the caso against his paveeners b
| ofa Hmdoo joint famﬂywon defect of  proof tha
 claimed kad (as charged) been solely acquired by |

5. When property was acquired by several joint bmthers who
» ‘;uentnbuted unequally means and labor in the acqumtmn, S.D Ry
. without reference to its Pandit ‘adjudged ‘that by usage . and
 Hindoo Law, the brother who contributed most to the acqumtmn

. should receive a larger share.—Ditto, p. 886, ' 1

6. Anunele and nephews were in a state of gerneral mml«t;y,l
‘but held some ancestral property in common. Such tenure by the
. Hindoo Law of the Western Schools, will not establish - the right
i ,g;_vof the nephews to take their uncle’s estate before his mfe a.nd_w
: daughter’s son.—Ditto p. 349. o N
- 7. A private partition, in the absence of any reguhr butmair Wi
by the Collector, constitutes a legal severalty for all purposas under
the Hindoo Law. —Ditto, vol. V1. p. 278. ‘
‘8. " Any act or declaration showing an uuequivocal mtentwn
on the part of any shareholder to hold .or enjoy his own share
separately, and to renounce all rights upon the shares of his co-
Parceners, constitutes a complete severance or partxtlon mWeekIJ
Reporter, vol. 111 p. 41, Lol
9. A member of a Hindoo family is not barred from his
rlght of requiring a partition of the farmly property, unless his
© conduct has led the other members of the family into a reason-
“able well-grounded supposition that thers has been a separation on
b lns part, and an acceptance of a defined portion of the property
instead of his family share.—Ditto p. 61. \
10, Adeed of partition between two brothers based on acom-
 promise of suit, ratificd by a decree of the Sudder Court, and

. putting an end to litigation previously entered into by their father,

~ caunot be sot aside without strict proof of haste and precipitaucy
 of the settlement, inequality, restraint or cocrcion; or fraud.—
_ Ditto vol. 111. (Privy Council Rulings.) p.5Y. :

i i1, A person, admittiug that brothers have been' joint in-
estate, and alleging a partition at a particular place and time



Co«-par@nm may, ou partltwn, retam pomsswn s, v

. of such joint lands as they may have taken separate pme!u%" of

with the consent of all or at least of a majonty of the £0-p
pera.-*-l)iﬂo, vol V. p. 208. :

W ‘ b
/18 The onus of proof is on the party seeking to except ‘any
property from the general rule of partition accordmg to Hmdoo 4

Law ~=Ditto (P. C. Rulings) p. 67.

B

114 According to Hindoo Law, the declaration of an mtenﬁon

w become divided in estate amounts to a valid separition, though

' uot immediately perfected by an actual partition of the estate;

by metes and bounds. ~Ditto vol. VIIL p. 83.

15 An actaal partltmn by metes and botnds is not neoessary S
to render a division of undivided property complete. But when'
the members of an undivided family agree among themselves, :

with regard towparticular property, that it shall henceforth be the

sub,]ect of ownership in certain defined shares, then the character ;
. of undivided property and joint enjoyment is taken away from
! ”thz amb;ect matter so agreed to be dealt with ; and each membar-"- At

: rtheneeforhh has in the estate a definite and vertain share whrchf

he may claim the right to receive and to enjoy in severalty, al-

though the property itself has mnot been actually served and

divided.-—Ditto (P. C. Rulings,) p. 1. %

16 . According to the M:takshm‘a, the mother, or the gran&- "

mother, is entitled to a share when sona, or grandsons, divide the
family estate hetween themselves; but she cannot be vecognized
as the owner of such share until the division is aclunlly made; she
has no pre-existing right in the estate exeept a right of main-
tenance. Under the Hindoo Law two things at least are neees~

sary to coustitute partition : the shares must be defined, and thete 5

must be distinet and indepéudent enjoyment,

Whatever is acquired at the charge of the patrimony is sub- :

s

ject to partition; but if the common stock is improved, an équa

share is ordained. Where a coparcener, with comparatively small
~detriment to the joint estate, acquires any separate propérty by his



/ !abor or eapxta’l the | pmp AL

joing, although the acquirer gets a double g‘-!'mre.m
-‘ervol IXpGI ! B

17 Where certain land i in dxsputa is found tu be tlm pla&n#&ﬁ"a
i slusre. the defendant holding his. sepamtely, no, t’urthor farmal !
partition is necessaty.—Ditto p, 115. B OB i

5 18 i Afamily joint ?n messiis not nmssarﬂy Jomt in estm, :
- nor is a partition by metes and bounds necessary before a divigion
. can take place : an agreement amongst the members that the
; nwnerah;p is to be in certain defined shares, takes away the eha;r- i
‘acter of joint enjoyment. On the death without issue of one- Ofr SR
several uterine brothers undivided in estate, the aumvmg brothers |
- succeed equally to his share.~Ditio p. 87. . G

' b_y a Hindoo.—Marshall’s Caleutta High Court Reports. vol. 1.
P Boiia o
20 As a general rule, any sharer in a Jomt property is entxtled
to claim a separation of his share in course of law, but where the
division is obviously detrimental to the interests of the other sharers
in the property, the Courts would be justified in withholding a
decreg,—Selected Sudder Decisions, N. W, P, vol. I, p- A9,
21. A deed of partition excouted by an elder brother on his
~own part and on that of his minor brother and which act was recog-
~ nized by the latter, on attaining his majovity, cannot be ques-
it tioned by the Courts,—Ditlo p. 858. - : }%
oL %9 To constitute a partition of a joint undivided estate, with- il
. in the Hindoo law, so as to give to cach shareholder, a right to
Vit dmpose of his own share of ancestral property, acquired with joint
_ funds or by joint exertion; different from what he possessed while
the fammly remained undivided, there must be an actual. not.
~merely a nominal separvation. A mere agreement or express in-
tention {o divide is not sufficient to create separate properties.;-.
Ditto vol, VIL p. p. 62 and 504.
28. When partition is denied, the fact may be ascertalned by
reference to separate possession of house, or separate transaction
of affairs.==Select. Reports vol. VII. p. 87,

19, Partition of a dwelling house may be clanmad as ﬂf mg;ht‘ g



i sation. or d’anger to Ins mterest wlule the properzy isin th ha
 of amanaging member.—Madras Sudder Decs. for 1859, p.
. 26, Mo sustain a claim to a share of a deceased brother’s pro-
~:perty, it being admitted that there was no inheritance from the
father, the claimant must show that the property in question was
acquired by the joint labors and exertion of the deceased and
 himself.-—Ditto vol. L. p. 101. :
- 27.. A will showing a wish on the part of the testator that. h;s g
. sons ahould enjoy his estate jointly, is no bar to a suit for parti- ‘
tion of the estate after his death.— Ditlo p.'495. T o
28. Land granted for the maintenance of the rank and dlgmty;
of a family is exempted from partition, but if the members aub-‘
__sequently divide they wmay respectively enjoy the aunual produce
~in such proportions as they may be found legally entitled.—Ditto
 for 1851, p. 87. .
' 29, A grandson may, by Hindoo Law, mespectxve of all cir-
: cumstames, maintain o suit against his father for compulsory
~ division of ancestral famlly property.—=Siokes’ M. H. C. Rep: ;
vol. L.p 77,
- 30. Wh:le the members of a Hmdu famxly enjoy in emxmm :
undivided property, money expended in its improvement or repaiy
is cousidered as spent on behalf of all the members alike and all
have the benefit of the outlay when a division takes place,.—Ditto
p- 809.
¥ 81. Where one of four brothers sued, as a member of the uni-
ted family, for his share of the profits of a firm composed of one
brother’s son and certain Mahomedan parties, it was held that
he was entitled to such share on. the conenrrent authority of the
custom of the country and Hindoo law, that all the members of
an undivided family share all profits equally. The other parceners
however were decreed to retain their shares untouched, as they could
not be supposed to have been necessarily informed either of the




upon them — Bwodmle’s Bombay» Sudder Repom, .
II p : s
e mere executlon of 8 *deed of division does not alter o
’ {the status of an undmded family unless actual possession of v:!m' ‘
shiares has been taken by the shareholders under the terms of the"
deed.—Madras Sudder Decs. for 1858, p. 125. '
.83 'Where a division of family property had taken place
! whxch for 19 years a party had acquiesced, it was presumed that
. he consented to the share allotted to him, though undar the Hm* :
ddb law he was entitled to a larger share. —Ditlo far 1859, p- b
34, The possession of certain lands appenmmng to a joint
estate, in lica of an annual dividend of the profits of the. estate left
i 'imder the T‘K‘uanagement of one or more sharers, is sufficient, to
“mmnhain a right of *partttu‘m in the joint estate when reqmred L
'Select Reports vol. 1. p. 225.
85. A partition n faci isas binding as a partntwn by agree- i
ment.— Fulton’s Calcutta Supreme Bourt Reports, vol. 1. p. 132. ‘
36. The sole managerof the joint stock of a Hindoo family,
' supposing that joint stock to be augmented by his sole exertions,
is not entitled to a double share of the amount of the augmen-
tation for his trouble.~-Ditlo p. 165, M A )
ol 37.  The acquisition of a distinct property by a member of a
i joint family without the aid of the joint funds or joint labor gives
a aaparate right and creates separate estate.—Ditto p. 166.
88, The union with the joint fund of that which might other-
. wise have been held in severalty, gives it the character of a Jomt ‘
. and not of a separate property.—Difto. '
© 80, Held, following the recorded opinion of the Hindoo Law
~ Officer, that a father who, after dividing his property among the
 soms by first marriage, retaining a maintenance for himself, after-
~ wards remarries and acquires fresh property, exceeding his former
- property 1n value, is competent to transfer the property thus re-
maining and acquired, to his second wife, provided that it is done ‘
for the ‘benefit of the issuc hy the second marrmge.-—Ayra 8.0
&. for 1862 p. 71.




‘ ‘Appeal No. 86 of 1864«)
e AN agraemem between two helm to separate, whether pa o
W‘“JL camed into execution, or not carried into excention at all,
. may be enforced by action by the widow of a deceased parcener,— -
- Grady s Hindoo Law of Inheritance, p. 318, ‘ «
A Under the Hindoo law, as prevalent in Madxas, sous or
grandsons may compel a division against the will of the father or
' grandfather of ancestral family property, lenvmg the quemou ,
‘apen a8 to a division of a.c-qmred property.—Ditto p. 351 : :

B f‘«:' i
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Nk Some brothem hnvmg possessed property Jomtly, tha‘ f
sumpt\on is that thezr representatwes are entxtled only tothe ahw

which belonged to the brothers under whom they tespect‘wel
claim,— ¥ eekly Reporter, vol. 11. p. 123, |

2. The presumption obtains of a contmuance of the Jomt
right ‘to ancestral property of a member of a joint Hmdoo
family, unless it is shown that he has, either by his own
act or by the act of some one competent to bmd him, parted mth
‘that right.—Ditto, p. 288,

8. When one of two brothers (who were . once Jmnt) and Ius
heirs have been in exclusive possession and enjoyment of a pmu ,
chased property for a long time, the presumption is that the pur~ :
chase was made by that brother, and that the other brother lmd
no rlght title, or interest in it.—Ditlo, vol, T11. p. 153, ~ .

)
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' : ’vmfg togeﬁter a jomt
]Imdoo famlly, they mdst be ﬁmau ed to be Jjoint in prope}rty'
until the contrary is proved. This presumptwn would, to a'certain
extent, be rebutted by a clear admission or clear proof. of the nons
existence of ancestral property. --Weakly Reporter vol. V. p. 145. i
5. ‘Where the manager of a joint Hindoo family re-purchisses

bénamee, the presumption is that the property so re-purchased Mol i

~ held by him for the benefit of the joint family.—=Ditlo, P ABS )
6. The presumption that a Hindoo farmly, 1mnmgm;mg m’to
'Bengsl from the N. W, Provinces, imports its own customs and

L law s regulating the succession and the ceremonies of Hivdoo

! ng in that family, may be rebutted by showing that, ‘excep as’
. regards marriage, all other ceremonies are performed accordmg ﬂn’“ ‘
the Law of the Beugal School and by Bengal pnegg.,.... D,m,’
. wol. VL. p. 205. {

7. Where o Hindoo family lives joint in food and estate, the
prosumption of law is that all the property they are in possession
of is joint property, until it is shown by evidence that one mem-
ber of the family is possessed of separate property.

The purchase of a portion of the ‘property in the name of one
‘member of the family and the existence of rccenpts in his name
respecting it, may be perfectly consistent with the notion of its.
being joint. The criterion in such eases in India is to consider
from what source the purchase money comes. —-Ddto {R. C.
Rulings,) p. 48. ; :

8, The presumption of Hindoo Law as to Joint property eannot
apply in acase where the property is claimed through a son-in-

e . law Hiving in the house of his fathemn-hw --Dm‘o, vol. V1I.

p. 249.
9. So long as no partition is proved the presumptxon is that

the property is joint. Certain parcels being held in severalty, does
not rebut the presumption as regards the rest of the estate—-
Ditto, p. 451.
0. The common presumption of Hindoo Law in favor of
members of a joint fmunly, does not apply to a case in which 11
years aftcr separation, one of the partics sues the others alleging



Ay

gamm o}‘ exchmve ‘purchase ias acquired ' by joint a.nc:
V‘cume «-n.Duto, vol, IX. p. 558. «

;  The pmnmptmn of law i is, that the whole of the propent
- of an undinded Hindoo family is in coparcenary. The onus lies
on a maember of such family to prove that it was separately ac-
 quived.—Moore’s Indian Appeals vol. TIL. p. 229. See also Agra
Sudder C. Reports for 1863, p. 228. i

. 12. Tn cases in which a Hindoo widow, having a minor son

‘hvmg, sells or mortgages from necessity any portion of the
veal estdte of her infant son which she holds in trust for him; the
burden of proof of such necessity, if it be called in queshon by.

~ the minor after reaching his majority, as in all cases in which

© special pleas are pleaded, lies on the mortgagee or purchaser.—
Calcutta Sudder Reports for 1856 p. 980.

18. Tna Hindoo -undivided family, the mere fact that one
brother’s name was used in documents relating to property, affords

¥

" no presumtion of his being sole propritior ; especially where he is

the eldest brother, or is shown to be the managing member of the

 family.—Marshall's Caleutta High Court Reports vol L., part 1. '

See also Weckly Repaﬂer vol I. p. 38.

14 In a case where a Hindoo family migrate from one terri-
tory to anmother, if they preserve their ancient religions cere-
monies, they also preserve the law of succession. The presump-
tion is, until the contrary is proved, that the family so mxgratmg 1
have brought with them, and retain, all their religious ceremonies
and customs ; especially when the family is shown to have brought
with it its own priests, who, and their descendants after them,
continue their ministrations down to the period of conteat.—-—lrfara ‘
shall’s Caleutta High Court Reports, vol. 1. p. 2.

15. In conformity to the repeated rulings of Her Majesty’s
Council and the late Sudder Court, the properties purchased in
one brother’s name in a joint Hindoo family are joint, and not
self-acquired and separate, and the onus of rebutting such a pre-
mmption falls upon the party making the special plea.—Ditfo

b 4




: e p. 85,

v,[""' &

16 In conformzty with the decxslons of the late Sudder Court,

where properties are admittedly not ancestral, the ordinary pre-

sumption of the joint interest does not arise from the fact of the
members of the family living in commensahty wHay 8 Hiyh
. Court Reports for 1862, p. 433.

©17. The mere circumstance of messing together is in law no
‘conclusive proof of coparcenary in property. ——-Select Reparis vol I

18, When the presumption of joint property in a Jomt Hmdoo 5

iy ¥ famﬂy is rebutted by production of an exclusive and separate tx(:!e,‘-
the party against whom such a title is produced i is bound to show .

that the title is “not really exclusive and separate. -—Weelcly Re- :
porter vol. 1. p. 107. :

19. A reversionary contingent interest subject to the life estate
of a Hindoo widow may be assiguned. The assignee of such an
interest is entitled to restrain the widow from committing waste
by taking posséssion of the estate upon giving security to account
for the usufruct during the widow’s lifetime.—Marshall’s. Caleutia
High Court Reports. vol. 1. p. 622.

20. A debt incurred by the head of a Hindoo family resid-
iﬁg together is under ordinary circumstances presumed to be a
family debt.—Stokes’ M. H. C. B. vol. I. p. 378,

21. The presumption is that a Hindoo’s property 1is ancestral
' and xot self-acquired.— Diffo p. 384. "
92, The father and the son under the Mitakshara Law are in ‘
the position of a joint Hindoo family, and when ancestral estates

are *admitted to exist, the presumption of law is that all property ‘
‘ they are in possession of is joint property, until it is shown by evi-
dence that one member of the famliy is possessed of separate pro-
perty. The burden of proof, therefore, is on the member alleging
self-acquisition.— Weekly Reporter, vol. XI1. p. 436,
23. In a suit for theulivision of the property of an undxvxded
Hindoo family, the whole of thé property of each individual is
presumed to belong to the common stock, and it lies upon the



rove that it comeu mthm one ol’ the exceptmns ]

niged by the Hmdoo Law.-——-Knapp s any C'ounml Reporta,
3 6 ) p. 60, i

L2 Absanae on the part of 8 husband for nine years doea not

\ f.furmsh a presumptmn, in the eyes of the Hindoo Law, that heis

dead.— Wyman's R. C'. C. Reporter, vol. IV. p. 2562. L4
.% ‘Mere separation in mess is not sufficient to rebut the pre. -

: sumptxon of joint ownership which arises when there is a nneleus
of joint property, either admitted by the party pleading sole ac-

. quisition, or proved against him by his opponents.-—pitto, p. 182.

i G P
PROPERTY. (Ancestral.)

1. The power of a manager for an infant heir to charge an-
 cestral estate by loan or mortgage, is, by the Hindoo law, a limit-
ed and quahﬁed power, which can only be exercised nghtly Hy
 the _manager in a case of need or for the benefit of the mtate.,“ L
L But where the charge is one that a prudent owner would make in "
 order to benefit the estate, a bonafide lender is nat affected by the i
precedent mismanagement of the estate. The actual pressure on
the estate, the danger to be averted, or the benefit to be conferred,
in the particular instance, are the criteria to be regarded. If that
danger arises from any misconduct to which the lender has been a
. party, he cannot take advantage of his own wrong to support a
charge in his favor against the heir, grounded on a necessity which
his own wrong has helped to cause.—Moore's Indian Appeal: vol.
YT p. 803, L
8. According to the Mitacshara, sons have in ancestral pm. il
_ perty a vested interest which is saleable in satisfaction of claims.—
. Weekly Zeporter vol. V. p.« 5.

3. Under the Mithila law, as expounded by the Vwada Chmta- ‘
mani, and supplemented where deficient by the Mitaksiara, a son
has ownership in ancestral property even during his father’s life-
:ime; and such ownership accrues on the son’s birth, frony which




-~ period the father and son are joint owners. 'I‘he existence oé’ a

decree against the father is not sufficient evidence of the necessity

 for his selling his son’s mterest in ancestral property --Dit‘to ml
IX p. 469.

4. Under the Mitacshara law, a son is entitled to recover from

the pnrchasera from his father ancestral property, 1mproperly sold

" by the father, and in the absence of proof of circumstances which

would give the purchaser an equitable right to compel a refund

from the son, the latter would be entitled to recover without re-
~ fonding any part of the purchase.money. . But if it is proved
 that the son got the benefit of his share of the purchase-money,

_the son must refand his share of ,the property sold. And
where the purchase-money has been applied to pay off a valid
incumbrance on the estate, the right of the son to recover will be

subject to that of the purchaser to stand in the place of the in-
cumbrance. The onus in such cases to prove the application of
the purchase-money lies on the purchaser.—Ditfo p. 511.

5. Collectorate Challanus acknowledging the receipt of Go-
vernment revenue, were held to be no evidence of the necessity
for the sale of the ancestral property on account of which the re-

' venue was paid.—Weekly Reporier vol. VIIL. p. 519.

6. Property purchased by a father in possession of ancestral
property as manager for himself and his sons, from the profits of
such ancestral property, is itself ancestral property.-—Diffo vol IX.
p. 256.

7. Shares in ancestral property may be sued for, whether they
are held jointly or separately.—Ditfo vol. IIL. p. 108, '
'8, In asuit by a son to annul an alienation of ancestral pro-

perty by his father, the onus is not on the son to prove the absence

of necessity for the sale, .but on the purchaser to prove the exis- -
tence of the necessity. When the necessity is shown, it is not for
the lender to see to the application of his mouey, nor can his title
be vitiated even if the borrower wastes the loan and neglects to
appropriate it to the purpose for which it was borrowed.—Ditfo

vol. IL. p. 292.
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.79, Where anceatral property is uold by the fathet, «
i ;f-tued to cancel the sale, and oust the purchaser thenA
Ve ~ Court held the son entitled to sue for cancelment of auch
" Moonshee Honooman Persaud’s High Court R&parta N. .
L p. 86.
., 10. Whena Hindoo dles indebted, his estate does not, in whcle
L orin part sufficient to pay off the debt, vest in the creditor as sﬂ
by hypothecation; but the entire estate absolutely passes to tha.
heirs with full power to deal with the whole estate before satis-
faction of the debts.—Ditto p. 72. ;
11, Where a mokuraree lease, at a nominal rent of asmall
_ portion of ancestral property, was granted for long and faithful
service to a Dewan of the family by the father, without the con-

currence of his infant children, the grant was held to be invalid

under the Mitakshara Law.—Weekly Reporter vol. XL. p. 343.

12.  Under the Mitakshara Law, a son is equally entitled with

his father, as well to the profits of ancestral property as to the
property itself, from the moment of his blrth or adoptmn —Ditto.
 p. 486, &
18. A Hindoo father has no power to settle ancestral property
by conveyance in his lifetime or by will to take effect after his
death, without the consent of all his sons living at the time.
Where such a settlement is not assented to by the sons living at
the time, and another son is afterwards born no subsequent assent
of the former would be binding on the latter.—Ditfo p. 48,

14. Under the Hindoo law in force in these Provinces, a suit:

«may be brought by the son for the prevention or annulment of an

illegal alienation of ancestral property by his father, during the

latter’s lifetime.  Held also that under the existing law and prac-

tice, it is not improper, when a suit is brought for the annulment
of an illegal transfer, and also for possession of such property, to

decree the former, and dismiss the latter portion of the claim, the -
precedents of the 28th November last, 21st February 1853 and
3lst July 1852 and other similar precedents notwithstaning.—

Agra Law Journal vol. 1. p- 34. See also Select Agra G’ourl
Decisions. vol. 1. p.p. 206 and 286,




uxesbed in by both parhes, need not be set aside though contrary
to the ordmary rules of Hmdoo lnw.-—Selected Decisions N. L
P vol, L p. 69. ‘

6 Under the Hindoo law the sale of the rlghts and mtarests fe -

“of a father in ancestral property in payment of a debt incurred for ‘

 “the benefit of the family extinguishes the contingent interest of

~his sous in this property and gives to the auction purchasér a

nght to the possession of the entu'e property aold.-—Aym Nl

5 vol I1. p. 469.

. 17. Ancestral property is not to be Colfiied o such as the

'father had derived from his ancestors, but included paternal

_property or such as had been acquired by the father by whatever

title, and was possessed by him at the time of his decease,—
 Moore's Indian Appeals vol. VIII. p. 91.

. 18. Under the Hindoo law the sale of the rights and interests

_of a father in ancestral property in payment of a debt ineurred

for the benefit of the family extinguishes the contingent right

of his sons in this property and gives to the aunction purchaser

& right to the possession of the entire property sold.—dgra

g Sudder Reports vol. 11. p. 469.

PROPERTY. (Self- Acqmred )

1. Under the Hindoo law acquisitions, whether of real or per-~
- sonal property, by one of two hrothers with his own funds and by
unaided exertions, are his sole property, and the other brothers
_ eannot claim to share therein, although the brothers may be living™
. together ina state of union.—Selected Decisions N. W. P. vol. II
i p. 438. ‘
g Under the Hindoo Law at:qmsxtlon by the managmg partner
. is for common benefit and the money borrewed for the purpose is
- payable by each sharer in proportion.—Select Reports vol. 1. p. 76.
8. One of four Hindoo brothers, while living in family part-
nership with the rest, obtaining a considerable grant of land, is
held to be exclusively entitled to it by Hindoo law; it not being




- estate, putchaaa snndry lands and hold them for séverul years

common tenancy. Claim by the younger against the elder for

~ moiety of the lands. Tt appearing that the defendant chiefly co

 tributed the capxtal of the purchase money, both giving their
labor to the 1mprovement of it, one-third of the joint estate vraa‘

: ad;ndged to the plaintiff.—Ditio vol. 1. p. 335.

5. Lands purchased by the father in the name of his son
though ' registered in the name of the latter, bemg in the
ﬁoasesslon of the former and bona fide his property, the son has
no rlght to dispose of them.—Select charta vol. IIIL. p 368,

; REVERSIONER.

1 The revermonarv heirs to an estate of a sonless Hmdoo,‘

i ‘vacated by the widow’s death, to which she succeeded, are his
. heirs surviving at her decease;—so that of several kinsmen of

* equal degree who would have jointly succeeded, but for the
widow, if any die in the interim between the deathe of the hus.
- band and widow, their heirs are excluded.—Select Reports, val. ‘V A
p. 282, ;
2. Suit to set aside alienations made by the gmndmother
of the plaintiff. The plaintifi”’s mother, the immediate reversioner,
being in possession of a part of the property comprised in the

disputed alienations, and not being in a position to institute pro. "

ceeding,—Held that the plaintiff, as the next reversioner, was
 entitled to sue to protect his own future rights.— Weekly wartﬂr,
vol. 11 p, 255. :

3. A reversioner cgunot, during the lifetime of a Hindoo
widow, sue to set aside a sale made by her if 12 years have elapsed

since the date of sale, though he may, during her lifetime, sue. ;

to have the sale declared void and to prevent waste. Such limi-
tation does not affect the right of suit of the reversioner after
,the widow’s death when he succeeds as heir,—Ditto, p, 272.

S



The :r.ight Of revm;weg fmhﬂﬁd 470 'mmd on the d” ‘. /.4

cannot be sold in execution of & decme of Court,—Her Hy g
; vol VI p. 84 i

~ suein the lifetime of a Hmdoo widow in possesmon, 1o prevent»
i lwaa’oe Do ol VI p M0
6. A sale by a Hindoo widow is not mvalxd but is lmuted ¢
‘ _to her life-interest, and the reversioner is only entitled to a declar-
. ation, that the sale will not affect his interests beyond the vndow o
"i‘ufe.*m:o, p. 167, ,
7. A reversioner may be entitled to 3 declaratmn, whether the

'absolute heir; and if he can prove that wilful default is about

'p. 808. ‘
2 8. 'The right of a reversionary heir to succession on the death‘ '
of a widow in possession is a contingent one. Tt is only on the
death of the widow, when his rights as reversioner are converted

.'into a right to immediate possession, that he is required to sue
for po‘ssession of the estate. The mere fact of the adoption of
another party does not prejudice his rights, Those rights are
invaded only when the adopted son, on the death of the widow,
takes possession of the property as adopted son. Section 11 Act 14
of 1859 has no application to such a case.—Ditfo, p. 357.

9. On the death of a Hindoo widow, her husband’s heirs are

entitled to all his immoveable property, except so much as she

~ may have disposed of under circumstances making her ahenatxons
bmdmg —-Ditto, vol. VIL, p. 619.

- 10. The mere fact of alienations by a Hindoo widow, not
_binding on reversioner after her death, does not entitle him to a
declaratory decrce. Waste on the part of the widow must be»_ ,
proved to entitle him to such a decree.— Weekly Eeparter, vol. IX.
p. 460.

11.  When a childiess Hindoo widow is the helress aud legal
representative of her husband, the reversionary heirs are bound

of a chxldless Hmdoo widow, s he bhnll ha;rpeu to mmm har, e

g A reversioner in the pomtxon nf a 8on or step grandgon may .

Lalwnahona made by a Hindoo widow are valid and binding on the

. to take place, he will be entitled to relief from the Court mIm:to' o



when' pmperty belongmg to the husband’s estam 4
; ‘l&msely to the widow, and ‘never reaches her hauds the cause
 of action accrues to her, and a suit, whether by her or by the
revcrsmnafy beir, must be bronght within the usual period cotmt-
ing from the commencement of the adverse posxcssmu.w”’eekfy
lfmrlr, yol. IX. p. 506.
12, A pottah granted by a Hinioo wilow afées the assignee uf
the reversionary heir has been appointed manager of her estate, i
~good and valid against her, an«l therefore against hx}m..-—e-.Diﬂa,_ e
p.598. : S
e The sale by a Hmdoo widow of a larger portion of her
husband’s estate than is necessary to raise an amount authcm%ed
i by the law, is not absolutely void «s against the revcrsmners, W
"only set it aside by paymg the amount she is enmled to
o8 \mh interest. —~Dz¢£o, p. 107, :
e 4, Pfamtxﬁ' clmms as heir of her fnthor she does nut clamx ay.
Tieir of her sister, and although she and her sisters took the est
as helrs of the father, still her sisters had merely the right which’
_u female takes by inheritance, namely, a right which continnes
~ouly ducing her life. The sisters could not transmit the estute
to their heirs, but the esiate upon their death passed to the
 plaiotiff as the heir of her father. Thercfore the plaintilf s -
- not bound by the decrees which were obtained against the sisters
: d\mng their lives.—~Wyman’s R. C. C. Reporter, vol. T11. pe Mo
15.. A reversioner, if he can show that a wilful default’ ”df :
revenue is ubout to be made by lifehiolder; in order to bring the.
estate to salu, is entitled to such relief from the Court as will
prevent the apprehended occurrence of a sale for arrears. A rever-
sioner lhas a right to sue to prevent waste, ‘and such a sale wonld

‘ be wdful, and frandulent real waste of the property.--Difto, p, 206.
» : ‘




1. The word “inherited” userd in the Mitacsham in regard &
woman’s Siridhan refers to persomﬂ property alone --I'Veelrly ﬁe— e
~ porter, vol.. IIL p. 105. ) b
2 Aceordmg to the Mstao&hara and Vivade Chmtamonee, all S
 property inherited by a woman does not become Stridhan; im-

moveable pmperty, inherited from her son, descends on. her death

1o his heirs.—Ditto, p- 140. { Y

3. Anadopted son has all the rights and pmvxleves e son
born, aud is also entitled to succeed to the mother'u Stnd/mn ;
 in the absence of davghters.—Ditio, p. 49. p

4, A gift of money by a son to his mother for the purposea of i o

‘mmntenance of the mother, comes within the meaning of Stridkanf;“ il

in the Hindoo Law.—Ditlo, vol. V., p. 53.
' 5. According to the law of the Benares School, no part of her ;

hushand’s estate, whether moveable or immoveable, to which a
Hindoo widow succeeds by inheritance, forms part of her Stridhan
or peculiar property ; and the text of Katyeyana, cited, must be
taken to determine, firsf, that lier power of disposition over both
is limited to certain purposes: and secondly that on her death
both pass to the next heir of her husband.— Ditfo, (P, C. Rulmys) i

PR3

6. Where with the acquiescence of kin, mdows took by glft from

their husband an interest, which otherwise would only have been
for life or have passed to the kin, the Pandit of the 8. D. A, treats

"';‘ ! “the same as Stridhan.—Select Reports, vol. V. p.

7. Under the Hindoo Law a gift of property to a woman by

/ lxer relation is her Sawndayica or gift from affectionate kindred and i

: xs ‘at her entire disposal.—Ditto, vol. VI. p. 77.

8. Every thing acquired by a married female, by any of tha

rocOgmzed modes of acquisition, descends in the samemanner to her

daughters’ daughters, &c. There is only one point on which this

interpretation of the Mifucshara has been restricted by the several
judgments of the High Court of Bombay. It has been ruled that
* the property acquired by a woman, throngh inheritance from her



! thle) property (mherlted from s sonless husband) i'orma par
. the widow’s Stridhan, and as such goes on her death to her heir
~ mot to her hushand, was founded on a passage of Sir T. Strang
(p. 248, 4th Clause,) which was itself based on a mistaken reference
to the Mitacshara. The Mit. Chapter IT. Sec. IL Cl. 2, undoubt=
- edly classes property acquired by inheritance under the widow’s
Stridhan ; but (as pointed out in Devacooverbai’s case) Clause 4
of the same Chapter and Section conclusively shows that tho words
aequired by inheritance, as used in Clause 2, relate only to what =~
- has been received by the widow from her brother, her mother, of
ker father, i. ¢, from her only family ”’-—West and Buhler's Digest. ‘
. of Hindoo Law (Introduction) p. LXIV, ' '

B 1 B a—

SUCCESSI ON

L. Property real and personal having been given by a Hmdtm
 to his eoncubine, and descended at her death to two survivmg
daughters ; on the demise of one daughter, the sister takes her
share : the lawful wife of the father has no claim. —«S‘elect Rpporlm
sol. 1. p. 8

2. According to the Hindoo law as current in Agra, a childless
widow, after her husband’s death, will succeed to the moiety of
a village granted to him and to his brother, by the Rajah of the
country, on a rent-free tenure ; partition being presumed. She ;
has only a life-interest therein, and cannot alienate it. After ‘ .
her death it will go to her hushand’s heirs.—Ditto vol. 1L. p. 820,

8. Accordiug to the Hindoo law as carrent in the West, the
daughter of a son who died before his father, the original

_acquirer of the property at issue, has no right during the lifetime
of the widow of a grandson in the male line of such arsgmal

‘ aeqmren ~Ditto vol. Y11, p. 59,

R




i dant had forfeate& her righktothe;femwe f he
by reason of a proved act of anchastity committed aft he mw
had vested in her, Pemwok o e o) held, on uppeal, that unch
 even if accompanied by degradation and. ‘expulsion fro
. would work & forfeiture, . Taking the same view of ;
~ 1800 as Sir L. Peel had done in Sammonce Dmae; wcomm
it to abolish Hindoo law, so far as it inflicted forfm(:u(
. property. or mpawed or affected rights of inheritance by reason
of degradation from caste. ~Sreemntty Mutunginy Dabea vers
oycaﬁy Dabea.—The Englishman, 12th March 1869. .
5. "The appellant (a Hindoo woman who had om
Mohamedan faith) sued her husband to recover prope
“devolved on her at the death of her parents. A ;Pumhaw.a
that she (previous to her apostacy) had forfeited all claim to %u:
property in question by her profligate conduet. Their award was
upheld and the claim dismissed. —Select Reports vol, L. p. 257.
6. By the law current in the Madras Presidency, on the deathx‘ e
of an undivided Hindoo without male issue, his self-acquired
property, unless it has been previously disposed of, devolves on
his surviving coparceners and his widow is only entitled to main.
tenance.—Stokes’ Madras High Court Reports, vol. T, p. 412, =

7. According to the Mitacshara a step-brother inherits alter
. tbe widows if he survives them, otherwise an utérine brothers !
son succeeds.— Weekly Reporier vol, 1L p. 128, iy

8. Married danghters are not excluded from succession h;
: c\ﬂmr Dyabhaga or Mitakshara.—Ditto p. 176.

; o According to the Mitacshara Law, a_widow cannot suceced
~ when the proper ty is joint and undivided even if her hnsbaud’s o
~ brothers withdraw their claim to his sharc. She is entitled toi
 mejntenance only.—Ditto vol. V. p. 176, , | i
L Where the Mitacshare Law prevails, the mdow of .
mcmb&r of & joint Hindoo family caunot succeed to her husbay
in prcfevencc to his brother, and is no _heir to her bmthummhn
or to his widow.— Ditto vol, V11, p, 2«.)“ )




mnmmof thm names on the Collector’n rent-mll
under the Mitacshara (under which the case came) theﬁ
 would succeed, the ‘act of the nephews was hostile to har, n
~ their possession for more than 12 years was adverse poss
~ buring her clsim. Held, that if a widow without froud or
! .mﬂmmn would be barred, the reversioners claiming to nwcecd‘,
- on her death would also be barred,—Weekly Bepm'ter vol. XI
p.9,
12, The general rule of Hinddo Law, which gives a prcfer&wo
as heir to $he whole blood over the half blood, extends also toa
 raj, in the absence of evidence showing that the family custom
by which the succession to the rajdom is governed supersedes the -
general Jaw, Where' a custom is proved to exist, it supersedes
. the general law, but the gener al law still regulates all bcyond the
. custom ~—Ditto vol. XII. (Privy Council Rulings) p, 21,
18, .The sister of a Hindoo whose property has devolved ‘upon

~ his widow, is not in a position to contest the actions of the widow
Gudi o wish regard to the property she has inberited, she not. being in
' cluded among  the Bundhoos or Cognates.—-Aym Law Jourml .
vol. L, p.15.
14, Accoxdmg to the Muacsham law vndmv of the decemed &
 takes the precedence of the brother in a divided Hindoo family.— s
Hay’s High Court Reports for 1862, No. 2, p 119. : i
ib.  Property accruing to an individaal by his own Jabor de- L
valves under the Hindoo Law where tere is no son nor adopted
son upon the widow.—S. D. A, Decisions N. W, P. vol. 1. p. 28.
16, The right of inheritance to the estate of a deceased guroo
much Jess of a division of property left by him, whether hereditary
or self-acquired, amongst his chelas, does not exist, but - the right
of succession depends upon the nomination made by the decessed .
guroo, confirmed by the mohunts of the sect on the oceasion of
their asscmbling for the performance of their duty.—Ritlo, p, 300
17, The right of succession to the property of a gossain being




/ 3unnyuees
widow has no nghb to inherit: -—S Dacmr N. W P vbl H. p- 4
18. Though a female may be the disciple of a gossain, she can-
not, under the Hindoo Law, succeed to his property, the sacees- - :
~ sion being confined to male pupils. Lands bestowed by a zemin.

dar in perpetnity upon a gossain, escheatvupon the death of the :
donee without legal heirs together with any buildings or graves

standing thereon, to the ruling power and does not mvert to the"v

“ ‘dcmor.--thto p. 235. i
.~ 19. Theillegitimate children of a deceased Brahmm, Cahetryu o

e I}yaxa have no claim in his estate beyond minteuatne.,.nma S

P 491,

20, An illegitimate son of a Cahetrya, one of the three reg¢a g
_nerate castes, by a Sudra woman, cannot by the Hindoo law of

inheritance, succeed to the iuheritance of his putative father; but
is entitled to maintenance out of his deceased futher’s estate. In
the case of the Sudra class, illegitimate children are qualified to
inherit.—Moore’s Indian Appeals vol. VIL p. 18, (See Select Re-
ports, vol. I1L. p. 182.)

21.  One adopted by the Critrima form, which is in use in Be-
har, Tirhoot, &c., takes inheritance hoth in his own family and
that of his adoptive father.—Select Reports, vol. 1. p. 15. Note,

22.  According to the law currentin Behar, a widow is not en-
titled to her husband’s share of joint property, but to maintenance
. only.—Ditto, vol, 1. p. 16. Note. :
~ 23. The were act of performing the faneral rites of a decensed
R Hmdou gives no title to succession, without proof of rught.-—-»Dmo

Lk E op. 20,

24 The proprietor of a talnolc in Benares died, lea.vmg ﬂn'ee
song, ' The first son died leannw a son, the plaintiff: afterwards

- the second son died. The grandson sued defendant, the third sou,
 for a partition, and his share. There were surviving; besides the

partis, two widows of the second son. Adjudged that the plain-

il and defondant take half and half by inheritance ; and that
the widows receive maintenance.~Ditto, vol. I, p. 69,



: _,‘.a son, cannot mbcnt even though there ahould be pqq{
" heirs.—Ditto, vol. TIL p. 87.
k 27 According to the law current in Benares, if the fnmﬂy
B be. not joiat, but divided, the property of the deceased would de.
~ volve on his daughter; if joint and undivided, on his brother’s
“son, who wonld share alike. By the law current in Beugal it
~would devolve on the daughter, whether the family were united,

or separated.—Ditto, vol. I1L. p. 236. i
98, By the law current in the West, o widow does not mhertt
~ the property of her husband when held in co-pareenary, but only
when held in severalty. In the former case, she is only entitled
to maintenance out of it.~—Difto vol. TIL. p. 380. ;
99, The reversionary heirs to the estate of a sonless Hmdoo
 (vacated by the widow’s death) to which she succeeded, are the
heirs who survived at her decease ; so that-of the several kmamen
of equal degree who would have jointly succeeded, but for the
widow, if any die in the interim between the deaths of the husband

and widow, their heirs are excluded. — Ditlo vol. V. p. 282.
80, An uncle and nephews were in a state of general
severalty, but held some ancestral property in common, . Such
tenure by the Hindoo law of the Western Schools, will not estab-
lish the right of the nephews to take their uncle’s estate before his
wife and daughter’s son.~—Ditto vol. V. p. 349.

31. A Hindoo woman of Behar, who had inherited the entire
estate of her father, died, leavmg a sister’s son’s sons, and 4
danghter. Held that the former succeed, and that per capile
and not per stirpes.—Diifo vol. VL. p. 301,

39, In the event of joint succession by a Hindoo family fo
_ancestral property, joint tenancy will be presumed uniil the
contrary is proved.—Ditto vol. VIL p. 26

83, A party having become a byragee (but mixed in wo:ld&y |




her half share of the decensed husbaud’s estate. Held that i mcpn

‘ ' may inherit.—Muadrus Sudder Dec. for 1859, p. 35,

Caleutta Sudder Deens. for 1852, ’p 1089,

‘property is not to be dmposnened of if, nf he unbsequenﬂy beeb :

asto oxclude his adopted soa from kncwedfing

34. Under the Hindoo law though an insane eanwt sﬂme&‘ _
the. mhentance of property, a person. ‘who has onee succeeded t

mmue-—Dillo for 1864, p. 244, -
85. Suit by a Hindoo widow to recover from a semnd mdaw B

tinence of plaintiff is esta.bhshed and the right of success‘im

. which by the Hindoo Taw she hm therchy furfmte& is not aﬂ%ﬁteﬂ
by the provisions of Act XXI. of 1850, which refer to ﬁw rauun-{ B

ciation of the Hindoo religion and not to a case of mcommmee‘-« e
D:t!o for 1858 p. 1891, i A i
' By the Mitacshara law, the stndhan prt,perty of a wo-

‘man goes on her death to her hushand and failing him fo hls.uaar.{

est kinsman allied by funeral oblations.—=Ditéo, for 1860, p, 641.

. 87. In cases of inheritance, in order to legalise auy deviation
from the strict letter of the law, it is necessary that the usage
anthorising such deviation ‘should have heen provalent during a
long succession of ancestors m the family, when it becomes kuowu

by the name of Kulachar, and has the preseriptive fotce of law.

Select Reports vol, TL. p. 116, ; By
38. On failure of undivided members, those who are dmded,

89. Tf one who has been adopted die without issue, the pro-

i "‘ perty of the adopter goes to his nataral heirs.—Ditfo ‘p. 265,

40. The person introduced into a family as a son obtained by ;
gift being cut off from alliance, under the Hindoo law, with his na- l
tural kindred, they forfeit all claims to sncceed to his est&te
which on his demise without issue reverts to the adoptive fatmly ;
— Ditto for 1855, p. 125. :

41, Except in the case of regalities and certain ancient. zemm- A

~ davies which vest in the eldest son, to render an unequal distri-

bution of ancestral property amougst his sons by a father valid,

 the distribution must be cffected during the lifetime of the father |



an tral properey and one of those sons. dne wnhout ala iunp.;

the turﬂvmg son and not the deceased’s widow or daughter is

~ entided to the aucoeastou.«—Madrat Sudder Adawlut Decs. vol. I,

b piaBs, ;

48, The sons of a man who divided his property dnrm" his

b’ ‘lntetxme into three shares, one for each of his sons, and one for

- himself, his wife and daughter, have no claim to the reserved share
upou his death, the widow and daughter surviving Lim. »Ddto '

vol. II. p. 16. :
44, The illegitimate sons of a hushand succeed to the property,

. of their father to the total exclusion of the legitimata sons of

his brother who also was a bastard.-—Ditto for 1819, p. 80. ‘
45. The illegitimate son of a Sudra, who died leaving neither

4 . son, daughter, nor daughter’s son, is entitled to take the heritage, =

but not if he belonged to one of the superior classes.—Dilfo vol.

. L p. 546, g
| 46. The share of a member of an undivided family dying
“mthout issuz vests in his brother and not in his ‘widow.—~Ditfo fot 0

1858 p. 125. ‘ |
47. A Hindoo widow, whether childless or not, stands ne"xt Wi
in the order of succession on the failure of male issue, . Where ;
A, had two wives B. and C,, and B. predeceased A. leaving three
daunghters, and C. sarvived A.and was childless, Held that C.
sncceeds to A.’s property, in preference to the three daughters:~
Stokes' M. H. C. Rep. vol. 1. p. 228, 1
48. Under the Hindoo law, prostitute daughters living thh
their prostitute mother, succeed to the mother’s property in prre-
ference to a married daughter living with her lmsb.md —Caleuita
Sudder Decs. for 1846, p. 298, -
49, A widow is not competent to claim a share of undivided
ancestral property, nor can she be considered as a coparcener, of
the estate, 1 ancestral property of an undivided family bas
T z=1 /s

®



50 K sxater a8 among the hem talmng under t,he, Hm&oo law:

; e i m nat reoogmzed —-thto for 1859, p. 247.

R ' The moment a party becomes aﬂ‘hm:ed mth lepreay, he i
loaea lus natural rnght of mheﬁntance and the dlsquahﬁcatmn da- o
scends to his heirs thus afflicted.— Ditto for 1867, n. 00 o
B2 It is only when leprosy assumes a virulent a.nd a.ggravated
‘ type that it is regarded by Hindoo law as a dxsquahﬁcatmn entail-
__ing forfeiture of inheritance. The rights of the party are not
 affected when attacked by it in a mild and mmple form —~M. S. A,

' Dec.for 1860, p. 289.

'58. The mental incapacity which disqualifies a Hmdoo from
mhentmg on the ground of idotey is not necessanly utter:
mental darkness. A person of unsound mind, who has been 80
from birth, is in point of law an idiot. The reason for d:squahﬁy
ing a Hindoo idiot is his unfituess for the ordinary intercourse of
life.— Stokes’ Madras H. €. Rep. vol. 1. p. 214. )
54. According to Hindoo law, the widow of a party who had
until his dewise lived conjointly with a first cousin, and which ‘
‘widow subsequently to her husband’s demise had continued to Tive
on with her busband’s said first cousin until he demised, and
enjoy a community of goods with him, as in her husband’s hfetlme,

was entitled to succeed to the property acquired by the said first

cousin of her husband, in supersession of a lineal descendant of
‘the sommon ancestor, but belonging to a branch of the family
lonv dissevered from that to which the first cousins belong.—Agre
Smﬁder Decs, for 1862. p. 506.
f5. Under the Hindoo law, in conformity with the opinion. of
the Court’s Pundit, where one of two brothers took under s will.
4 jbint and equal shdre in real property bequeathed hy their father, ‘
a third brother is entitled to succeed by inheritance to half of the
‘mimety possessed by ome of the brothers predeceasmg him, ius ;
hokdmg in severalty notwithstanding.~—Ditto for 1863, P 533
562« Where the plaintiff sued as daughter to sueceed tp the
\

RN,



 had :female issue, and to a certain mcmznh in regafd to whm
 widow had been recorded as proprietor daring her father-m-l
: ‘iife -~Agm 8. Decns. for 1864, p. 171.

67, 'The devolutxon of Stridhan from a childless widow is regﬁ~ \

"'late& under the Milakshra by the nature of her marriage, and if it

was a,ccordma to the four approved forms, the Stridhan goes to t’hc i
“collateral heits of her husband.— Weekly Reporter vol. X (P R

Rulings) p. 3.
B8, According to Strange, L. H. L., adu]tery divests the
vight of a widow to inherit after it has vested.

On the other hand, the Shastri’s opinion scems 10 besup—’

"'"‘y)rt@d by the Vlramltladaya, where if is said, f 221 p. -
"% And these persons (those disabled to inherit) receive no share

fo only in case the fault was committed or contracted before ghedic: .
. vision of the estate. But after the division has been made, a :
f‘resumptmu of the divided property does not take place, because

there is no authority, (enjoining such a proceeding). Colebrooke,
"‘quoted by Strange ( App. to Chapter VIL p. 272.) lays down the
. ptnic)ple that after the estate has once vested it can be forfeited
_ only by loss of custe. A woman would in general be expelled
from caste for proved incontinence, and hence Sir T. Strange {p-

164.) has inferred that a widow holds “ dumcasta fuerit ” only; " ‘
_but the authorities quoted by Colebrooke do not support the view  °

: af."miy forfeiture of property necessarily attends expulsion from

L mm: Tt would follow as a necessary consequence in the case of

a member of an undivided family, as all the property would be
o appropriated by those members who remained in communion witl

the caste ; but this would not be so in the case of a separated per-

son.-—- West and Buhler's Digest of Hindoo Law, p 300,

59 By the law of inheritance prevailing in Madras and -

*
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Gy hmghbnt the wuthwn parts of India, aeparate wqmred estm.ﬂ jt
descends to a widow, in default of male issue of tha ﬂaeeaml_ﬂ

husband.«-—Moore’c Indian Appeals vol. IX.p. 689 .
Held, in accordance with the decision of the anyuConm

ml in thbu Gunga case (IX. Moore p. 609), t.lmt a Hindoo,
. subject to Mitakshara, may die possessed of a share in joint family
' property, and also of separately acquired property, and that the two

‘will not necessarily devolve on the same heir, but that they may
either descend to different persons, or if descending to the same
persons, may descend in a different way and with dnﬁ'erent gonse-
~ quences. In that case no presumption exists in favor. of the .
 goguate heirs in regard to the self-acquired property. It ‘may be
. generally laid down that any Hindoo within those -provinces
 whether governed by the Bengal rule of succession or cfkenme,‘
possesses a power to bequeath an estate by will, co-extensive
with his power over the estate in lis life time.—Wyman’s R. C. C,
Reporter vol. 11. p. 141,

61. Under the Mitakshra, a brother’s grandson, although not
therein enumerated as an Leir, may, on default of all heirs, sveceed
to his grand uncle’s estate. The word sons in the Mitakshara, as
a general rule, includes all descendants in the male line who can
offer oblations to the deceased.—Ditto p. 177,

62. MHeld, that under the law prevailing in these provinees, the‘
grandsons of a maternal uncle are not considered among the beirs,
entitled to succeed to a deceased mephew’s property.«-dm Lawr :
‘ Joumal 1st November, 1865. LI

e

WIDOWS.

1. The right of a Hindoo widow is not necessarily forfeited by
her owitting to apply for separate possession of her husband’s un-
divided share for morve than 12 years afier his death.—-Select ‘
Reports vol. 11L. p. 30.

2. A Hivdoo widow, the mother of two minor chaldren, gon- :
ditionally sold her husband’s estate for the purpose of puymg_oﬁ:
his debts; held that, under the circumstances, the sale was iliegal




T ! &kct Repwt:vol VLp. 244,

3. A Hindoo femals in possesamn of prqperty deﬁ d
her hasband, in which she had a life interost, aontracted deb
tively personal, and for purposes of her.own. Held that
* band’s heirs, on whom the estate devolved at her death, ave no
" responsible for her debts, which can be recovered only {rom lier

' separate property.~Diffo vol. VII. p. 114, 4 i
4. A Hindoo widow does not forfeit her right of succession by

yemoving from the family dwelling house of her deeeaned hus.
band.~—Ditto p. R70.

6. A Hindoo widow’s right to maintenance out of lands whwh
belonged to her husband and have devolved on her son, is a per-
soual right which cannot be transferred.—Weekly Reporter vol, V.,
o :

6. A childless Hindoo widow and nearest heir of - Xeceased hus-~
band has, under the Miktakshara law, an absolute right over al]
the moveable property left by him.— Ditlo p. 141, ;

. 7. A purchaser from a Hindoo widow, who is still living, is en.
tztled to possession, whether there was necessity for the aale or
not.—Ditto vol. VI. p. 36,

8. A Hindoo widow who leaves her hushand’s famx!y for n@
improper purpose, does not thereby forfeit her right to maxnte-
nance,~Ditlo p. 37. :
9. A decree against a widow for a loan to pay Govemmenb
revenue, is binding on the reversioner.—Ditfo p. 52.

10. The sale of the rights and interests of a Hindoo wxdow
in the property left by her husband, conveys an interest in the
estate only during the widow's lifetime.—Ditto p. 803,

31, Under the Mitakshara law, a childless Hindoo widow takes
- only a limited interest in her husband’s estate.~—Diffo vol. 1X. p.
480, b ‘ o

12. A widow has a life interest only in her husband’s landed =

cstate, and therefors any alienation of it by ber is invalid and

- woid.—~Madras Sudder Adawiut Decrees in Appeal Suits wl I

p. 458,




L wiﬂow ‘eaunot’ dm-iug her life @dustxtm %y "déed” any
* person other than the legal hexr nuccesbor --M S A Decrm q;v., :
vol. T. p. 468, '

14, A widow cannot alienate mmoveable pmperty, but with
 the eouseut of her heirs.-Ditto Decs. for 1856, p. 14. =
it 15, A widow, although entitled to unreserved possession of her

"‘;dﬁcmeéd husband’s moveable property and life interest in his here-

ditary landed property, eannot alicnate the latter cither by glﬁ or

* sale except with the consent of the heirs or from want of means to

j‘:’f_ pfsrform her husband’s funeral ceremonies.~~ Ditto for 1849, p. 115,
16, A widow is competent to sell her decensed husband’s land-

bﬂproperty when such alicnation is necessary to meet her hus- :

~ band’s funeral charges and debts and her own maxntenancs —
Ditto for 1860, p. 15. o

17. A widow in a divided family has no power to ahenate the
/ xmmoveabla property inherited by her from her husband, exeept
'@ small portion thereof for religious purposes alone, but she has
“absolute authority over the personal or moveable property to coti-
sume or dispose of it at her pleasure.— Ditfo for 1850, p. 74.

1 18. A lease granted by a childless Hindoo widow is valid and
stands good for the life of the widow. — Marshall’s Calcutta High
Cour! Reports vol. 1., part 2. :

/19, A Hindoo widow, entitled to a life estate only, grantéd a
‘ pumee of the lands. Held, first that this did not work a forfeiture
" enfitling the veversioners to enter. Secondly (Steer 3. dm-

 senting) that the reversioners were not entitled to have the put-
| mee set aside.  Thirdly, that the puineedar being a party to the
 suit ‘was entitled to appeal agsinst that part of the decree which
" declared thut the act of the widow has caused a forfeiture of her
~ estate, as well as against the part of it which sat a.mda his putme'
| s=Dittovol. L. p. 1.

20, Sale, by a Hindoo widow, of a property in which she had

_ merely a life interest annulled, no necessity for such a sale havmg

 heen showd, Before a decree for immediate posssssion can be
given in such cases to the plaintiffe, it must.be clearly pfwed that

_ the property has deteriorated, owing to the sale, or is wasted by




BRI mb‘a gmm by a Hmdoa AP haviu infant
not operate to destroy the. htlo of the mfants.«mm
22, Ancestral property held separately by the hushand an
descending from him to his childless widow, is under the mef o
law alienable by the widow for worthy, not for frivolous or
moral purposes.—Agra 8. C. R. vol. L. p. 119. (See also vol. I1
p- 228, of Select Reports.) '
93, The term musleen bad musleen in a deed does not pzevent i
a widow from inheriting the property covered by it.~—dgra 8. C.
R. vol. L. p. 64. (See also Caleutta Sudder Reporis for 1850 p. 245.)
. 24. A Hindoo widow is incompetent to alienate the. teal pros
perty derxved from her husband.—Diéfo p. 52, g
95. A Hindoo widow does not forfeit her right of suocessian by
remoying from the family dwelling house of her deceased )ma-
bam] -—Select Reports vol, V1L p. 27. | ‘
26. A widow cannot inherit her deceased husband’s share m
joint undivided property.— Ditto vol. 11. p. 466. :
27. According to the Hindoo law as current in Agra A
‘ohxldlean Hindoo widow after her husband’s death will sueceed to
the moiety of a village granted to him and his brother by t
ruler of the country on a reut frec tenure, partition . being pre-
mme& after her death it will go to her husband’s hexr;.~m /
‘ vol 11, p. 820. :
. 28, The husband’s property was declared not liable for hm:‘
' widow’s debts.—Caleutlo Sudder Decisions for 1856 p. 366.
99. A widow holding a power of adoption, is not thexeby, ,
divested of her life interest in ber husband’s estate.— Ditfo for =
1850, p. 422,
80. Under Hindoo Law a childless mdow, although she hws ‘
‘a right to maintenange and to live with her brother-in-law in
the family house, has no right to a defined share in the house,
even when her brother-in-law owns and oceupies the honse, still
less can she set up a claim, to continued residence when the
proprictary right of the owners of the honse have passed from




(206 )

4 handu in executnon of a decree of Court.-udyra @L

Reports for 1863, p 638.

- 81. The right of a widow who had not succeeded by inheri-
tance to the property in suit, but had acquired it by donation
during the liferime of her hushand, and had since continued in
uninterrapted possessior thereof, the property, moreover, having

: bqan relf-acquired by the husband, who was therefore compe-
i ot to dispose of it as to him might seem fit, cannot be ques-
08 txoned on the ground that the widow had no right to a share
“of the property, under the Hindoo law of inheritance.—Ditfo
iay 1859, p. 68,

82 A widow of a Hindoo coparcener in a joint undxvnded

: estate is incompeteut to alienate by sale to a third party the

. share of her deceased hushand, even on the plea of the want of

‘_*i‘undsto meet family expenses. —Difto for 1860, p. 785.
83 1In a casein which two brothers Hindoos owned a joint
nndwxded estate, and onc A, died, leaving a childless widow,
' while the second B. survived for 40 years, and then died leaving

. similarly a childless widow ; after which the widow of A. obtained
a decree in her favor, on a suit brought by her claiming half
of the whole joint undivided property; held in epecial appeal
that under Hindoo Law, the plaintiff widow’s right became li-
mited upon the death of her husband to maintenancs only, and
1o right to share in the property as heir of her deceased hus-
band could revive upon the death of her brother-in-law B.

. unless it could be proved, which it had not been, that B. had

~ volantarily - conceded to her such right.—Ditto for 1860, p.

739 ;

84, Held after consulting the Hindoo Law Officer that whea

the owner of a joint ancestral property died, leaving a bro-

ther; a minor adopted son who was his brother’s son; and a

widow: and when on the adopted son’s death the widow ob-

tained posscssion of the property with the consent of the hus-

_band’s brother, the widow posssses under Hindoo Law no right

to alienato tho property during the life of her husband’s bro-

‘ther. The decision of the Lower Court maintained iu this




‘ “undxvxded personalty the widow of a deceased joint sh:

A decision declaring a party entitled to possession of proper

' existence of a gencral clause in the sdministration paper allowing

v «Dﬂ‘to p 663,

|85, The ncindod the Lowet Court rulmg that in

i pm'fnec ‘being Hindoos) being childless, was not entitled to a
 affirmed. The decision of the Lower Court whereby bad“ b
had been included in the divisible assets, and other items had beeif

improperly admitied, modified. A maintenance also assigned
to the widow whose right was bare, was denied.-~Diffo p. 36.

86, A childless widow in an undivided Hindoo family is not

. entitled, as of right, to possession of her deceased husband’s

estate, although she may hold jointly with the other co-sharers

“if she cannot realize her maintenance otherwise.~Ditto p. 10.

7. Decision of lower Court reversed as opposed to Hindoo =
law, and the decretal order being at variance with the claim
a;dvanced. A merely ministerial order for record of names does
not constitute a judicial decision by a settlement officer. Tapse

_ of time runs against, and not in favor, of a party out of possession.

A Hindoo widow is incompetent to alienate joint ancestral pm- i

- perty, and a claim grounded on such an alleged traunsfer is :nwixd-

which she pleaded to have transferred, is null.—Ditfo p. 12.
38 ~ Suit to declare an alienation by a widow of her husband’a
share invalid, on the ground of common descent of plaintiff and“,_:
the late husband of the widow, was dismissed on special appeal,
the Judge having found that no such common descent exists.-—
Dilto p. 661,
. Where defendant resisted plaintiff’s claim to a ahare in
LN Jo,mt undivided estate in special appeal on the ground of the

' shareholders to alienaté, held that the deceased sharer being a
childless Hindoo widow incapable to alienate the share of her .
deceased husband under Hindoo Liaw, the general provision in the ‘
_administration paper was insufficient to set aside the Lamw:"m

%=
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40. Held cont-rdr.y‘to"annaojﬁiiiona-_dpiﬁvéredrbyjth;é:’rHindco Law

Officer of the Court, that where the inheritance of a deceased

_ person was contested between his widow, on the one side, and

. the widow of a son who had died during his father’s lifetime, on
the other; the latter has, under Hindoo law, no right of share

. in the inheritance but a right of suitable maintenance only and :

- right to any personal property of which her husband had posses-
- sion during his life.—dgra 8. Reports for 1862, p. 240, |
41. A Hindoo widow by Ler unchastity and desertion of ‘-he:1'
 husband’s fantily, forfeits all claim to maintenance and to partici-
 pate in the proceeds of her late husband’s share of his patrimony
© and the next of kin to her hushand are competent to exclude her
 from the enjoyment of the family property.——Ditto 0/B0B.
42, Held in conformity with former precedents that a Hindoo
 widow is ‘incompetent to alienate permanently real property
inherited by her in succession to her husband, except for pious
. and necessary purposes.— Ditlo for 1868 p. 476, See also ditto

el for 1864, p. 185.

43. A transfer of her husband’s ancestral estate by a Hindoo
widow set aside. Held that the purchaser had not been recog-
nized and accepted as such by the parties who sued for his ¢jection
having signed an agreement together with him and others, on the
subject of a supplementary partition of the waste and barren lands
of the village, their elder brother having protested against his re-
© cognition when the original partition of the village was ‘made.—
Ditto, for 1863, p. 522. : :
.~ 4. Ina suit in which the question raised was the validity of
- deed by a Hindoo widow, the sons bei ng alive | held, that the plea
of necessity for the sale of the house to defray the funeral expenses
of the deceased husband, raised by the purchaser of the house, the
. fat of the necessity being found by the Liower Courts as a valid
one, validity of sale deed by widow upheld accordingly.—Ditto,
for 1864, p. 217. e
© 43. A conveyance by a Hindoo widow, without proof of ne-
eessity to justify an alienation of ancestral property, can only
operate as a conveyance of her life interest, The purchase of a



48 A Hmdoo widow cannotbe compellod mthout proof

waste to give security for the value received by her of lands be

. longing to her husband’s estate taken by a Raxlway Company.
Du'to vol. I, p. 125. » 2

. 47, According to the Mitakshara, a Hindoo widow tnay dmpose i

W -of _movaable property inherited from her husband, a power she

oea not possess under the law of Bengal ; but by both laws she is o

i 'mtrmted from alienating any immoveable property, whether ances-

_ tral or acquired, o inherited. On her death the immoveable and

. the nndmposd of moveable property pass to the next heirs of her -

lmsbmd ~Ditto vol. X, (Privy Council Rulings) p. 3.

~ 48. A Hindoo widow may convey, tho reversioners having

‘lﬁpreviously conveyed to her in fee. = A reversioner’s heirs claim

~ through their ancestor and are bound by his act;.—-—lwton 3 Su- :

fpreme Court Reporta yol. 1. p. 78,
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