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THE LAW AS AN EXPRESSION OF COMMUNITY
IDEALS AND THE LAWMAKING

FUNCTIONS OF COURTS
JOHN E. YOUNG

Supreme Court of New Hampshire

If we are to study law intelligently, we must not only under-
stand what it is and its office in the social scheme, but also the
forces which both immediately and mediately dominate its
development. I shall assume for the purposes of this paper
that each of the autonomic groups into which the human race
is divided is an entity with a mind of its own which evolves
ideals and makes laws to effectuate them, and creates the corpora-
tion known as the state to enforce its laws. In other words, I
shall attempt to show that community ideals are emergent facts
incident to the development of every community; that laws are
the tools a community makes to effectuate its ideals, and the
state, a corporation it creates to use these tools; or that laws
and the state are the means a community employs to effectuate
its ideals.

The term community has several meanings, but is sometimes
used as synonymous with autonomic group; that is the sense
in which I shall use it. The term state also has several mean-
ings, but as I shall use it, it is synonymous with the governing
entity of an autonomic group. In other words, as I use the term
community, one of the autonomic groups into which the race
is divided is intended; and as I use the term state, the governing
entity of such a group is intended. By individual ideals, as I
shall use that term, the opinions an individual forms as to what
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he should do or omit to promote his own welfare and that of
the human race is intended; and by community ideals, the

opinions a community forms as to what it should do to promote
its welfare and that of the individuals of whom it is composed.
In other words, by community ideals, as I use that term, are

intended the concepts that go to make up public opinion.
Notwithstanding it will be necessary to consider the evolution

of the human race in order to understand how ideals are evolved,
and why laws are made to effectuate them, I shall not consider
the force which dominates its evolution, except in so far as may

be necessary to show that that force, whatever it may be, is

not the one which immediately dominates the making of laws.
There is a difference of opinion as to whether laws affect

persons and property, or persons only; but I shall assume that

they are made, and that while they affect property, they affect
it through individuals; or that all laws are commands delimiting

what those subject to them must do to avoid civil or criminal
liability.

The term law has no technical meaning; consequently it will

be necessary to define that term before I attempt to show what
law is, or its office in the social scheme.

A definition, to be of any practical value, must be broad

enough to include every feature common to all the rules of all

the laws and systems of law that have been, are, or ever will
be in force, and narrow enough to exclude all features peculiar
to particular laws and systems of law. It is common knowledge
that there are innumerable laws and systems of law, and that the
rules of no two are identical. In fact, every system commands

acts to be done that the other systems forbid. It is also com-
mon knowledge that we have the laws of grammar, of base-

ball, of billiards, etc., in addition to juridical law; also, that some
of the rules of all the various systems are continually breaking
down, and new rules being substituted for them.

The question, therefore, that naturally arises when these things
are considered, is whether there are any features common to all

the rules of all these various systems-in other words, whether
there are any earmarks by which a law may always be known;
or whether there is anything common to a rule which makes it

a felony punishable with death to teach a servant to read, and

one which makes it a misdemeanor to employ a servant who
cannot read.

Many definitions of law can be found in the books-nearly

as many, in fact, as persons who have considered the question.
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One reason for this is because the term law has no technical
meaning. We speak of the laws of nature, of juridical law, and
of the laws of grammar, etc. This discussion, however, is
limited to a consideration of juridical law; and while that
narrows its scope, it is still true that the term law has no accepted
meaning. As that term is sometimes used, its makers are
intended, as when we speak of the end, purpose or problem of
law.

If laws are made, that is, if they are not facts in the sense
in which the so-called laws of nature are facts, what must be
intended when we speak of the purpose of a law is the end its
makers had in view when it was enacted.'

By law, as that term is sometimes used, the standard of
justice, or the yardstick to determine right from wrong, is
intended; and an attempt to define it resolves itself into an
attempt to define the standard of justice.

I think that that standard is subjective, or to be found in the
mind of the lawmakers; but many, perhaps the majority, think
that it is objective, or to be found outside of the consciousness
of the lawmaker. In other words, I think the yardstick to
determine right from wrong for each of the communities into
which the race is divided is to be found in its consciousness. If
this view is sound, the time will come when the standard of
justice will be found in the consciousness of the race; for the
time is coming when all the different communities will be fused
into one community, and when that time comes, community
ideals will be the ideals of the human race. In short, in my view
of the matter, the standard that is in fact applied to determine
right from wrong is to be found in public opinion, whether the
community that evolves it is a savage tribe or the race as a
whole. While public opinion is the practical standard of justice,
the ideal standard is the concept that those acts and those only
that tend to promote the welfare of the race as distinguished from
the welfare of particular communities are right, just and
equitable.2 While this is my view of both the ideal and the
practical yardstick to determine right from wrong, the majority
believe that the standard is objective, or that it is to be found
somewhere in space rather than in the consciousness of the
individual, of the community or of the human race. If we are
to understand what law is and its office in the social scheme, it

I Professor Roscoe Pound, The End of Law (1914) 27 HA~v. L. REV. 195.
2 Small, General Sociology (i9o5) 657-683.
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will be necessary to determine which of these views is sound;
that is, whether the standard is objective or subjective;' but

in order to save repetition, I shall consider that question when

I am considering whether there are any features common either

to the source or to the content of all laws and systems of law.

When law is used in the sense of the standard of justice, it

is said that it "is the standard of conduct which in consequence

of the inner impulse that urges men toward a reasonable form

of life, emanates from the whole, and is forced upon the indi-

vidual" ;3 or that it is "the objective co-ordination of possible acts

among men, according to an ethical principle which determines

them and prevents their interference." 4

Some of those who believe the standard of justice is objective

think that it is to be found in individual liberty, or that only

those laws are just which tend to promote the liberty of the

individual at the expense of the community; in other words,

that law is intended to effectuate individualism. Others think

law is intended to hold society together; that the end of law is

to find a place for everyone and to keep him in his place, and

that those laws and those only that have that effect are just.

Others think the standard is to be found in equality, and that

those laws and those only that tend to make everyone equal

before the law are just.5  Others think the test to determine

whether an act is just is to inquire whether it will promote the

welfare of the race as distinguished from the welfare of par-

ticular individuals, or classes of individuals.0 There are those

who find the standard of justice in what the Germans know as

"Kultur," and they think that those laws only are just that

tend "to secure and increase the progress of culture by so

moulding rights and the universal cultural values which it

protects that the hampering elements are removed and the im-

proved tendencies supported and strengthened."T In short, there

are as many objective standards of justice as persons who believe

in such a standard.

'Orrin N. Carter, Introd. to Kohler, Philosophy of Law (1914)
xxxvii.

'Del Vecchio, The Formal Bases of Law (1914) 218.

'Demogue, Analysis of Fundamental Notions, Modern French Legal
Philosophy (1916) 371.

'Small, op. cit. 68o-685.
"Kohler, Philosophy of Law (914) 6o.
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As the term law is commonly used, the system of rules in
force in a particular country delimiting what its citizens must
do to avoid civil and criminal liability is intended. When used
in this sense, law is said to be the "body of rules and principles
in accordance with which justice is administered by the authority
of the state" ;8 and a definition of law usually assumes the form
of a definition of one of these rules. They are said to be rules
for the delimitation of interests ;9 of wills; and sometimes of
both interests and wills; sometimes rules for the protection of
interests; and when we come to the cases, they are said to be
rules of civil conduct that the state yvill enforce;1O or more
generally, rules the state may enforce.11 To some, these rules
are as unchangeable as the laws of the Medes and Persians.
Others recognize that they change to keep pace with the changes
in their makers' ideals. Still running through much that is
to be found in the books is the idea that there is something in
law, "a core" or "inner nerve," as it is sometimes called, that
causes it to develop in a way to promote the well-being of the
race. As will be shown more fully later, this is putting the
cart before the horse, or putting the thing that is made in the
place of its makers. There is a force either in or outside of
humanity that dominates its evolution or causes it to develop in
such a way that the number of those who share in the good things
of life is constantly increasing, while law is merely one of the
things communities employ to bring this about.

If all the definitions of law to be found in the books are
accurate from their authors' point of view, they afford but little
help in our search for earmarks common to all rules of law.
There are no features common to the definitions of law when
it is used in the sense of the standard of justice, and when it is
used in the sense of a system of rules the state will enforce;
and the only feature common to the definitions of the second
class is that a rule of law is a rule of civil conduct; intending
by that a rule delimiting what those subject to it must do to
avoid liability.

To say that a law is a rule of civil conduct is but little more
helpful to one in search for the earmarks by which a law may

' Pound, loc. cit.
'Korkunov, General Theory of Law (9o9) 79.
1*I Blackstone, Comm. *44.
1125 Cyc. 163, 18 A. & E. Ency. Law 569, 5 Words & Phrases 4o4.
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always be known, than to say iron is hard to one who is trying
to learn how iron may be known. In other words, such a
definition merely changes the question from what features are
common to all rules of law, to what- features are common to all
rules of civil conduct. While most persons will agree that law
is intended to promote justice, there is, as has already appeared,
no consensus of opinion as to the test to determine when a law
is just, or as to the yardstick to determine right from wrong.
While I think the test is to be found in the opinion of the
majority, many think it is to be found outside of human experi-
ence. I shall attempt, however, to show that this standard is
subjective, or to be found in the consciousness of the law-
makers, and that those laws and those only that tend to promote
the welfare of the community as distinguished from that of
particular individuals are just. If this view is sound, there are
as many standards and sources of justice as systems of law; for
in this view of the matter, each community evolves its own
ideals and makes laws to effectuate them. As each community
evolves its own ideals, each must have its own standard of right
and wrong; for that standard, in so far as any particular com-
munity is concerned, is equal to the sum of its ideals. If, how-
ever, the standard were objective, every community would have
the same standard of right and wrong; for if it were objective
it would be a fact, in the same way gravity is a fact, that could
be found, and the results it would produce in a given situation
could be discovered and stated in the same way the effects that
heat, light or sound will produce have been discovered and
stated. In short, if the standard of justice is objective, it can
be discovered, and the effects it will produce in any given situa-
tion can be stated with approximate accuracy, not only by judges,
but by anyone who possesses the necessary skill and will take
the trouble to make the necessary investigation. All fair-minded
men will, I think, agree that that cannot be done, for if it could,
public ideals would not change, and each generation would think
the same thoughts as all those which preceded it. And it would
be true that law is intended to find a place for everyone and to
keep him in it; or rather, that it is intended to hold society
together in the same way gravity holds the universe together.
In short, unless mind is as inert as matter, there can be no
objective standard of justice. Since this is so, a definition of
law cannot include any features peculiar to the content of all
rules of law; for if laws are nade to effectuate their makers'
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ideals, they are simply a means to an end, or. tools invented
to effectuate their makers' ideals. Since no two communities
have, or for that matter can have, the same ideals, no two can
have the same standard of justice or the same yardstick to
determine right from wrong; for as we have seen, such a yard-
stick is composed of its makers' ideals; and it necessarily
follows that no two systems of law can have the same content.
The question, therefore, of whether there are any features com-
mon to all rules of law, or any earmarks by which such rules
may always be known, resolves itself into one of whether there
are any features common to the form or to the purpose of
all rules of law. If the standard of justice is subjective, it
necessarily follows that laws are made. And if they are made,
it requires no argument to show that they are made to effectuate
their makers' purpose. This would be true if the standard of
justice were objective; but in that case, the force which
dominates the making of law would be the same as the one
which dominates the evolution of the race, and consequently the
purpose of law would be the purpose of the Creator. It is true
that laws are intended to effectuate their makers' purpose,
whether they are of divine origin, or made by a community or
an individual; for the mind of a community is so far like the
mind of an individual that the only force which can induce it
to give the command necessary to put itself in motion is a desire
to satisfy one of its needs; and as will appear more fully later,
such a desire is the only force that can induce an individual to
give the command necessary to put his muscles in motion.

In short, the standard of justice is subjective, and all laws
are not only made, but are made to effectuate their makers' ideals;
that is, they are simply a means to an end. 2

As has already appeared, all laws, in the final analysis, are
commands; and it is obvious that they must assume that form
if they are to effectuate their makers' ideals, for the only way
in which that can be done is for the lawmakers to delimit just
what those subject to the law shall do in a given situation. In
other words, the only way in which a community can effectuate
its ideals is by limiting individual freedom of action.

There are, therefore, three features common to all laws v they
are rtiles that are made; they are made to effectuate their

,Von Ihering, Law as a Means to an End (913) liv.
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makers' purpose-that is, they are the tools he invents to
effectuate his purpose; and they limit individual freedom of
action. As it seems to me, these features are common to all
rules of law, and are the only features common to all laws
and systems of law; that is, to the laws of grammar, of baseball,
of billiards, etc., to say nothing of moral and of juridical law.
You cannot think of a law that was not made; nor of one that
is not a tool; that is, of one that was not made to effectuate its
makers' ideals; nor of one that does not attempt to do that by
limiting individual freedom of action, or by delimiting what
those subject to it shall do in a given situation.

It is probably true that in the beginning these were all the
features common to the rules of juridical law, but for countless
centuries all such rules have had another common feature: that
is, they have been rules the state may enforce. If laws are made
either by individuals or by communities, it is obvious that they
cannot effectuate their makers' purpose in and of themselves;
for if they are made, they are not a force like gravity, but simply
tools, and do not differ from other tools-for example, a black-
smith's hammer-in so far as the capacity to effectuate their
makers' purpose is concerned. The hammer, in and of itself,
is an inert mass, but the smith uses it to shape iron, or to
effectuate his ideals. Force, however, is necessary to effectuate
them, and as there is no force in the hammer, the smith applies
force to it.

In the same way, there must be force behind laws if they are
to effectuate their makers' ideals. The making of laws, there-
fore, is but one step in the process of effectuating ideals. To do
that, laws must be both made and enforced. In other words,
if a community is to effectuate its ideals, it must both delimit
what its members shall do or omit in a given situation, and create
an entity that will punish those who fail to do or omit the things
the law commands; or it must compel them to compensate one
who is injured or damaged for all the loss he sustains because
of their illegal acts. By this is not intended that force enters
into the composition of a rule of law.1 3 What is intended is that
force is one of the things necessary to effectuate ideals. Since
this is so, when the entity which evolves ideals is a community,
it must both make the laws and give some individual or corpora-
tion the power to enforce them, if it is to effectuate its ideals.

' Korkunov, op. cit. 96.
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All the rules of juridical law have, therefore, four common
features: (i) they are made by a community; (2) to effectuate
their makers' ideals; that is, they are the tools it invents to
effectuate its ideals; (3) they limit individual freedom of action;
that is, they delimit what those subject to them shall do in a
given situation; and (4) they are rules that the state may enforce.
The test, therefore, to determine whether a rule is a law in a
particular community is to ask (i) if the community made it.
(2) If it did, why it made it. (3) If it was made to effectuate
one of the makers' ideals, how it attempts to accomplish that
purpose; and (4) whether it is a rule the state may enforce,
intending by that to punish those who neglect or refuse to do
or omit the things it commands, or else compel them to com-
pensate one who is injured or damaged by this failure to obey
the law for all the loss he sustains because of their illegal acts.

If, however, the standard is objective, a law is a rule limiting
individual freedom of action that the state may enforce. In
other words, if there is such a standard, Blackstone's definition
of law as a rule of civil conduct the state will enforce is both
concise and accurate; for while it is true that laws are intended
to effectuate their makers' purpose even if they are parts of
creation, no definition of law that includes a statement of that
purpose can be made that will be accepted by any considerable
number of people; for while there are many who believe there
is an objective standard of justice, there are no two who can
agree as to just what that standard is.

This brings us to the question of the force which dominates
the making of laws, and I shall attempt to show that it is the
needs of a community as distinguished from the needs of the
individuals who compose it. If the standard of justice is sub-
jective; that is, if laws are made by either individuals or com-
munities, we must begin the study of law with a study of the
evolution of the human race. While it was once thought that
the individual was the unit into which the race was originally
divided, almost everyone now concedes that the unit was the
social group. In short, it is now the orthodox view that there
never has been a time when men either could or did live inde-
pendently of their fellows,14 or when each individual either could
or did live by his own unaided efforts. In fact, there is some-
thing innate in every normal human being which compels him

" Berolzheimer, The World's Legal Philosophies (i912) 216.
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to become a member of some social group. The elements which
make up that something consist in part, at least, of sentiment,
passions, physical and psychical wants, and a desire for the
society of others, as well as for help and protection. Although
that something is composed of these elements, the combination
of them is not the same in any two individuals; still, some one
or some combination of them dominates every normal human
being and compels him to become a member of a social group.
This was as true when time began as it is to-day. In fact, there
never was and never will be a time when social groups were
not and will not be absolutely essential, not only to the mental
evolution, but to the very existence of the human race.

Since such groups are composed of individuals each with a
mind and purpose of his own, it is obvious that law is essential
to the existence of such groups. In other words, it is self-
evident that a group cannot exist without law, intending by law,
limitations on individual freedom of action; for if every one
were to do just as he pleased, if no one respected the rights of
others, we should not have groups of men associated together
for mutual help and protection, but a situation in which each
man was acting for himself, or a situation in which every man
was against every other man.

In other words, if it were not for law we should have "a war
of all against all," or a situation in which each man was con-
stantly trying to overreach all the others. Law, therefore, is
absolutely essential to the existence of a community, and com-
munities are equally essential to the existence of the race. Since
individuals cannot exist without communities, and communities
cannot exist without law, it follows that both law and the social
group are as old as the race. This shows that the needs of a
community are the forces which dominate the making of laws,
and the needs of individuals are the forces which dominate the
forming of communities. We can get a fairly accurate view of
a social group in the first throes of evolving ideals and inventing
laws to effectuate them by studying young children. Such a
study will show that when a child is born he is helpless, and
that as he develops, he looks on those who care for him in
something the same way the ordinary man looks on God. Experi-
ence, however, teaches him that his protectors can and do make
mistakes, and that he must decide for himself what he ought to
do or leave undone in a given situation; and there comes a time
in the life of all normal children when they seek the society of
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others of the same mental development, and form more or
less compact groups. When such a group is first formed, none
of the children have the slightest idea of law; but gradually
the group evolves ideals and customs to effectuate them, and

the dullest child soon learns that he must comply with these

customs if he wishes to remain a member of the group. This

shows us both how and why laws are made, as well as who makes
them. The child study is also useful when we are considering
the evolution of the state and its purpose in the social scheme.
A group of children always develops around a leader who

dominates its activities to a greater or less extent. Although
the group begins to evolve ideals and customs to effectuate them

as soon as it is formed, none of the children at that time under-

stand the purpose of customs or why they should obey them.

All they know is that they must obey them if they wish to remain

members of the group. In time, however, they realize that the

office of customs is to effectuate group ideals, and that customs
are a delusion and a snare, or that they benefit principally those

who intend to disobey them, unless the group enforces them.
When the group finally grasps that idea, the leader is usually able
to make use of it to increase his power. In other words, the

leader is able to exercise authority over the group when it is first
formed because of his real or fancied superiority; but when

group consciousness develops, the idea that he represents the

group and should be obeyed for that reason also develops and

has a tendency to put him above the law. Since the mind of a

child passes through about the same phases in the course of its

evolution that the human mind has passed through, it is prob-

able that the state developed in something the same way, or

that each of the groups into which the race was divided developed

around a leader who exercised more or less authority over it.

As group consciousness developed, the leader made use of it

to increase his power, which in time became autocratic.
It is impossible, however, to say that the analogy holds; all

that can be said is that we have no traditions-much less any

record-of a community with laws but without a state to enforce

them. It is possible, however, to form a fairly definite idea of

the predicament of such a community, for we have a complete

system of international law in so far as familiar situations are

concerned, but no machinery to enforce its rules; so, when a

state commits any serious breach of international law, the com-

munity or communities that are aggrieved fight, as they say,
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to enforce the law. In other words, in such cases, that usually
happens which happened long, long ago when one member of a
social group was injured by another's breach of a group custom.

Although we have no record of a time when there were com-
munities with laws but without a state to enforce them, there
was a time not so very long ago when the machinery for
enforcing laws was woefully inefficient in so far as the com-
munities from which we are descended are concerned. The
earliest traditions relate to a time when the family was the
autonomic group, and at that time, the head of the family exer-
cised more or less authority over its members; but after tribes
were evolved from the family, the tribe usually administered
its affairs in an assembly composed of the whole body of free
men. This is true in so far as the Germans from whom we
are descended are concerned, and is probably true of the whole
Aryan race. Each of these tribes had a chief who presided over
its assembly and exercised more or less authority over tribal
affairs. At first the office seems to have been personal; but
gradually the chief was able to increase his power, and in time
the office became hereditary and he became a king resting his
right to rule on the will of God-not on the will of his people.
When absolutism had done its work, the people tired of their
kings and put them under the law; and in that way the modern
constitutional state was evolved to do some of the things kings
had done, and such other things as the community which made
it thought would promote the community's well-being. In other
words, a modern constitutional state is a corporation created by
a community to administer its affairs. This is true notwith-
standing most European states were evolved from the original
group through the family, tribe and kingdom; for, while the
community has the right to limit individual freedom of action
in so far as that is necessary to effectuate its well-being, no
man has or can have that right, if men are equal, except in so
far as he acts for the community.

All states, therefore, no matter when or how they were formed,
are corporations with such powers and such powers only as their
creators gave them. To illustrate my meaning, the people who
created the British monarchy vested the supreme legislative
power in Parliament; but those who created the United States
of America retained that power in their own hands.

If, therefore, we are to understand what a state can and
cannot do, we must remember that while the community is
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omnipotent, the state created by it can only make such laws
as the community has authorized the state to make, and that
the state cannot enact laws to effectuate a public ideal unless the
community has authorized it to make them. The failure to
realize this fact lies at the root of most of the honest criticism
to which the courts have been subjected for holding statutes
unconstitutional. It is true that in some cases these statutes
were calculated to promote the well-being of the human race,
and to promote it in the way the community approved; but in
most cases it is also true that these statutes were in conflict with
some one or more of the provisions of the constitution. In
other words, while some one was to blame for the failure of some
of these statutes, in most cases that some one was the community.
In short, it is the community and not the state in which the
power to make laws is vested. Since this is so, the common
saying that if the state were destroyed, the law would perish,
is in no sense true. The history of Europe since the sixth century

makes this clear; for at that time the Roman Empire of the
West was overthrown, but the civil law is still the common law
in all or nearly all parts of Europe where those who evolved
the ideals it was made to effectuate resided.

The history of the United States tends to the same conclusion,
for the state perished when the thirteen colonies separated from

Great Britain; but the only noticeable effect its destruction had,
in so far as law was concerned, was that there was no machinery
to enforce it until the colonies created new corporations for that
purpose. The law and the state, therefore, are at one and the
same time the tools the community makes to effectuate its ideals,
and the things without which it cannot exist.

In short, as will appear more fully later, public ideals are
emergent facts incident to the evolution of every community,
while the law and the state are the means it employs to effectuate
them. While law is made by a community and not by individuals,
it is in a sense true that it is something a man carries with him

wherever he goes. What he carries, however, are the ideals the
law is intended to effectuate; and that explains why a colony
always adopts the laws of the fatherland as its laws; for they

are intended not only to effectuate the colony's ideals, but to

effectuate them in the way it approves. That is all that is

intended when it is said that our Anglo-Saxon aLncestors brought
their law with them to Britain, or that our British ancestors

brought their law with them to America.
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Massachusetts furnishes a good illustration of what I have
in mind. The early settlers hated English law and everything
that had to do with it with a hate that was both deep and
cordial; but they were Englishmen with English ideals, and
notwithstanding they adopted the law of Moses as their law,
the form it assumed in their hands was that of the law of
England, except in so far as religious matters were concerned.
The reason for this is obvious: English law was, and the divine
law was not, adapted to the industrial conditions that pre-
vailed in Massachusetts. In other words, English law was
adapted to their needs, and it was as natural for them to adopt
it as their law as it was for them to use the English language.

Since a law is made by a community to effectuate its ideals,
the problem for every community is, always has been and always
will be to determine just what limitations it should impose on
individual freedom of action to promote its well-being; and it
may be useful to see how our Celtic-Anglo-Saxon ancestors
solved that problem. History shows that they were accustomed
to administer all their public affairs in local assemblies in many
ways like a New England town meeting except that these
assemblies exercised judicial as well as legislative and admin-
istrative functions. 15 When such an assembly was exercising
its judicial functions, the test it employed to determine the
legality of the act complained of was to inquire whether it was
customary. That, as I shall attempt to show, was but another.
way of inquiring whether it was reasonable, or one of which
they approved; for the issue of its legality was not decided by
written rules, but by a vote of a majority of the suitors-or as
we should say, those qualified to vote in that precinct-present
and voting.

It is common knowledge that we are apt to think of the things
we approve as customary. In short, with most men, inquiring
whether an act is customary is but another way of inquiring
whether it meets with their approval, and that was more nearly
true a thousand years ago than it is to-day.

The test, therefore, that our ancestors in fact applied to
determine the legality of an act was to inquire whether it was
reasonable. In other words, about the only limitation our
Celtic-Ahglo-Saxon ancestors imposed on individual freedom of
action was that of not doing anything that would injure or

Thayer, Evidence (1898) 8.
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damage others unreasonably; or stated positively, that of doing
those things and those only of which the majority approve. The
test, therefore, that our ancestors in fact applied to determine
whether one who was injured by the acts of others could recover,
was to inquire whether the act which injured him was reasonable
or one of which they approved; and the verdict depended on
how the majority answered that question. It is clear that, if
laws are intended to effectuate public ideals, that is the test
which should be applied to determine the legality of an act, for
public ideals are the ideals of the majority. In other words,
all acts the majority approve either are or should be legal, if
the needs of the community are the forces that dominate, the
making of laws; and, that they are, is the foundation on which
government by the people rests. Any act of which a majority
approves is, therefore, customary, reasonable, right, just and
equitable regardless of the effect it may have on individuals;
and it follows that any rule the majority approves is just and
reasonable regardless of the limitations it imposes on individual
freedom of action. The law of every community, therefore,
should consist of the general rule that it is everyone's duty to
do those things, and those only, which the majority approve,
and of a more or less complete body of special rules intended
to apply the general rule to familiar situations.

The questions of how the needs of the community produce
statutes, and how the rules of the common law are evolved,
remain to be considered. I shall, however, consider them sepa-
rately; for the agency the community employs to make statutes
is not the same as the one which formulates the rules of the
common law, and the knowledge of how statutes are made is
apt to be misleading when we are studying the evolution of
the common law. Since statutes are made by communities to
effectuate their ideals, we must begin our study of how they
are made with the study of the evolution of public ideals. That
necessitates a study of the evolution of individual ideals, for
the evolution of such an ideal is the first step in the evolution
of all public ideals. In considering this question, it will be help-
ful to remember that while a community is an entity with a mind
of its own,"' it is composed of entities each of whom has a mind
separate and distinct from the general mind, and more or less
well-developed reasoning faculties; and each of these entities

14 Small, op. cit. 133.



YALE LAW JOURNAL

not only can, but is accustomed to, form opinions of his own
as to the things he should do and as to how he should do them
to promote his well-being and that of the community. It is as
natural for men to form such opinions as it is to breathe, and
all normal human beings at some time in their lives form more
or less definite opinions in respect to such matters. In fact, so
far as familiar situations are concerned, most men form very
definite opinions as to what they should do or omit if they are
to prosper. Most persons not only have their own opinions as
to such matters, but also impose such limitations on themselves
as they think are necessary to make their lives square with their
ideals. The term ideals, as commonly used, includes a part only
of the opinions a person forms as to what he should do or omit
to promote his welfare and that of the community; but as I
use that term, it includes all the opinions he forms as to such
matters; that is, the opinions he forms as to economic and
political as well as ethical questions. It follows that moral law,
as 'I use the term, includes all the limitations an individual
imposes on himself; that is, rules to determine how to vote
and what to eat, as well as ethical rules. To understand how
ideals are evolved, we must remember that the mind of an
individual is so constituted that any want, either physical or
psychical, that he may feel excites in him a desire to satisfy it;
it follows that a person's desires increase as his wants increase.
In other words, every normal human being possesses or is
possessed by a constantly changing number of wants, some
physical, others psychical; some selfish, others altruistic; each
with the power to excite a desire to satisfy it. Such a desire
is said to be a natural force, or a force that acts on mind in
something the same way gravity acts on matter. In fact, it is
said that such a desire is the only force that can produce mental
activity, or the only force that can induce a man to give the
command necessary to put his muscles in motion.

Since it is impossible for a man to satisfy all his wants at the
same time, each of them is continually struggling to control his
mind, and the opinions he forms as the net result of this struggle
are what I have called individual ideals.

It is common knowledge that a person's ideals change not only
with a change in his environment, but from various other
causes, the trend of this change, so far as any particular ideal
is concerned, depending largely on the relative strength of his
desires. As no two persons have exactly the same environment,
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or place exactly the same value on any given want, so no two
have exactly the same ideals. By that is not intended that no
two persons have any common ideals. The exact opposite is
the truth, for there are no two men but have some ideals in
common, and the great majority of the community entertain
most of the ideals that make up public opinion. Notwithstanding
everyone shares most of his ideals with a majority of the com-
munity, still every normal human being has some ideals peculiar
to himself, and others that he shares with various groups each
of which consists of less than a majority of the community.
While individual ideals are evolved in this way, no individual
evolves all his ideals for himself. In fact, the average man
absorbs most of his ideals ready-made; that is, he selects such
of the ideals of others as appeal to him, and adopts them as his
own.

As has already appeared, all public ideals are evolved from
individual ideals; but when we are studying the evolution of
public ideals it is necessary to rememiber that the community
is an entity with a mind separate and distinct from the minds
of the individuals who compose it. It is impossible for me to
say just what this entity is,17 but I think that whenever two or
more persons associate themselves together for any purpose,
their minds interpenetrate in such a way as to form a common
mind or a community mind in so far ,as the common purpose
is concerned 18

In other words, while I cannot show just what the community
mind is, or for that matter, just what the human mind is, I shall
assume for the purpose of this discussion that there is such an
entity, or that, while the individuals who compose a community
are constantly changing, the minds of the members for the time
being constitute an entity in something the same way the cells-
the living organisms of which the body is composed-constitute
the entity we know as the body; that is, each cell is at one and the
same time a separate organism and a constituent part of the
organism we know as the body; in the same way, the mind of
an individual is at one and the same time a distinct entity, and a
constituent part of the entity that I have called the community
mind.1"

'Small, op. cit. 133.
SKorkunov, op. cit. 276.

" Miraglia, Comparative Legal Philosophy (1912) 370, 428.
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The fact that this entity cannot be apprehended by our senses
has no more and no less tendency to prove that there is no
such thing, than the fact that the human mind cannot be appre-
hended in that way has to prove that it does not exist. Every-
one will, I think, agree that there is such a thing as the human
mind, and that it dominates the activities of every normal
individual; and I think that it is as certain that the community
mind, the common mind, the general mind or public opinion-
call it what you will-dominates the activities of the community
and is the final arbiter of right and wrong.

It will be enough for our purpose, however, to say that every
community has a mind of its own, and that it is capable of
evolving ideals. Although community ideals are the ideals of
a majority of its members, they do not equal the sum of the
ideals of all its members; for while the community mind does
not contain any ideals not to be found in the mind of a majority
of its members, the mind of every normal human being contains
ideals not to be found in tfe community mind.

In fact, the community mind is in some ways like a composite
photograph of the minds of all its members, for it reflects the
ideals common to a.majority, and not those peculiar to a minority
of its members.

It helps but little, however, to say that the ideals the com-
munity mind reflects are those common to a majority of the
community, for the struggle from which public ideals emerge
is more complex and more difficult to understand than the one
from which individual ideals emerge. While it is true that the
desire which the needs of a community excite is the force which
dominates the making of law, this desire is excited in indi-
viduals in many different ways. In some it is excited by selfish-
ness, in others by altruism; in some by prejudice, in others by
knowledge; in some by hate, in others by love; in some by
passion, in others by experience; in some by one thing and in
others by another. In fact, no one can say, so far as a given
public ideal is concerned, which of these things moved the
minds of the different members of the community. All that
can be said is that one of these things or some combination of
them dominated the minds of the majority. As we have seen,
both individual and community ideals emerge from a struggle;
but in one case, the struggle is carried on in the minds of a
community, and in the other, in the mind of an individual. In
one case the contestants are the wants, and in the other, the
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ideals of individuals. In one, the emergent facts are com-
munity, and in the other, individual ideals. As has already
appeared, community ideals make up the content of the com-
munity mind, or constitute the concepts that make up public
opinion; and it will help us to understand what that is to
remember that the struggle from which these concepts emerge
began at the time the first social group was formed; that only
a few of these concepts were evolved by the community as it
existed at any given time; and that while some of them are as
old as humanity, others were evolved but yesterday, and still
others will be evolved to-morrow.

In other words, it will help us to understand what public
opinion is to remember that while an individual is mortal, a
community is immortal; or that, while the opinions of an
individual begin and end with him, except in so far as he is
able to impose them on others, public opinion had no beginning
and will have no ending.20 Although the community is immortal,
its ideals change; and while this change may seem slow when
measured by the changes that take place in individual ideals,
it never ceases.

By this is not intended that the concepts of which it is com-
posed do not continue as public ideals for an appreciable length
of time; what is intended is that there is never a time when
an ideal is not breaking down and new ideals being evolved
from so much of the old ideal as is vital. The direction of this
change, so far as any particular ideal is concerned, depends in
part on the same facts that control the change in individual
ideals, and in part on the relative strength of those who entertain
the conflicting ideals.

Although this accounts in a general way for the change that
is continually taking place in public ideals, it will, perhaps, be
useful to consider this change a little more in detail. Something
either physical or psychical in a person's environment reacts on
him and causes him to re-examine the foundations on which one
of his ideals rests. The usual result of such a re-examination is
a new ideal. If this ideal appeals to others, there may at first
be as many opinions in respect to it as persons who consider it;
but in the end, the view of some individual or group of indi-
viduals prevails and transmutes what had been the ideal of

Small, op. cit. 139.
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individuals into one of the concepts that go to make up public
opinion.

It will be helpful to keep in mind what moral law is, and the
part it plays in the development of law. As has already appeared,
moral law is the law of the individual, or the means he employs
to effectuate his ideals, while juridical law is the law of the
community, or the means it employs to effectuate its ideals. It is
necessary, in order to get an accurate idea of the similarities
and the dissimilarities in the process by which the two classes
of ideals are evolved, and of the forces which immediately
dominate their evolution, together with the parts moral and
juridical laws play in the social scheme, to keep constantly in
mind the fact that a community is made up of a constantly
changing number of individuals each of whom has a mind of
his own and is constantly trying to satisfy his wants or to im-
prove his condition; while an individual's mentality is made
up of a constantly changing number of wants each of which is
continually struggling to induce him to satisfy it. The com-
munity cannot permit one of its members to act in a given way
without limiting to some extent the freedom of action of all its
other members, and an individual cannot permit one of his
wants to dominate his activities without limiting to some extent
his capacity to satisfy his other wants. The problem for both
the community and the individual is to regulate the activities
of the entities of which they are composed in such a way that
each shall have the greatest possible freedom of action consistent
with the well-being of all the entities of which it, or he is
composed.

Both attempt to solve this problem by imposing limitations on
freedom of action. The community imposes them on its mem-
bers, while the individual imposes them on his wants. To deter-
mine what limitation should be imposed, the yardstick employed
by both is composed of what I have called ideals.

In other words, the community attempts to solve this problem
by delimiting what it thinks each of its members should do or
omit in all the different situations in which they may find them-
selves in the pursuit of business or pleasure, while the individual
attempts to solve it by delimiting what he should do or omit
under all circumstances. In short, juridical law plays the same
part in the life of a community that moral law plays in the life
of an individual; that is, public opinion does for a community
what conscience does for an individual.
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With these facts in mind, there is no difficulty in understanding
how statutes are made. When a particular ideal becomes a
public ideal, it excites a desire on the part of the community to
effectuate it, and when this desire becomes strong enough, the
community elects legislators who make the necessary laws.

While this shows how and why statutes are made, it also
shows that the rules of international law are not so much laws
as customs; intending by that, rules the majority think everyone
should obey; or perhaps it is more accurate to say of these rules
that they are emergent facts incident to the evolution of the race
as a whole, for the only way in which they can be enforced is
for each community to enforce them Tor itself. These rules will
never be laws, except in the sense in which the laws of grammar,
of baseball, etc., are laws, until a majority of the race realize
that their first duty is to the race rather than to the particular
community to which they owe allegiance, as for example to
England, France, Germany or Russia; but if and when they
finally realize that fact, they will have no difficulty in finding a
way to make the laws necessary to effectuate their ideals and to
create a state to enforce them. In other words, while the rules
of international law are laws in the sense in which the rules of
grammar are laws, they are powerless to effectuate the pur-
pose for which they were made except in so far as the different
communities wish to obey them. In fact, they are laws in the
sense in which the rules of moral law are laws, but not in the
sense in which the rules of juridical law are laws; for the com-
munity which makes them has not created an entity with power
to enforce them, and such an entity cannot be created until a
majority of the race realize that they are men-not Chinamen,
Englishmen, Frenchmen, Russians, Turks or Germans; that
nothing is really for the advantage of China, etc., that is not
calculated to promote the welfare of the race as a whole; and
that those laws and those only are right, just and equitable which
are intended to promote the welfare of humanity as distinguished
from the welfare of particular communities.

While the knowledge that public ideals are emergent facts
incident to the evolution of all communities, and that law is
simply a means to effectuate them, enables us to understand how
and why statutes are made, it is of little or no help in enabling
us to understand how the rules of the common law are made.
In fact, this knowledge is positively misleading when we are
trying to solve that problem; for after all is said, but a part
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of these rules are true laws-that is, rules intended to effectuate
public ideals, and to effectuate them in the way the public
approve. In some cases the ideals they are intended to effectuate
never were, and in others they have ceased to be, public ideals.

It will help us to understand what the rules of the common law
are and how they were evolved to keep in mind the fact that the
term law has no technical meaning. As it is sometimes used,
natural law, or what was commonly supposed in the eighteenth
and nineteenth centuries to be natural law, is intended. That is the
sense in which it is used when it is said that it is an "unwritten"
law, or what the court has in mind when it says that a case "must
be decided on principle," or that it "found" the rule it applied
to determine the rights of the parties. As has already appeared,
this theory of law depends for its validity on the proposition that
the standard of justice is objective.

By the common law is sometimes intended those rules that can
be deduced from cases decided in the king's courts. While this,
as will appear more fully later, is the original meaning of that
term, its use in that sense is unusual at the present time.

As commonly used, that term includes both of these meanings
and something more; that something more comprehends all rules
that can be deduced from acts of Parliament and of the pro-
vincial legislature enacted before 1776. When used in this sense,
the common law includes not only all rules that can be deduced
from cases decided and statutes enacted before '1776, but also
the doctrine that it is the duty of the court to "find" a new rule
whenever a situation arises in which no statute and no formulated
rule of the common law is applicable.

While it is often said that the common law is an unwritten
law, by that is not intended that its rules have not been reduced
to writing; what is intended is that they were not formulated
by Parliament or by the provincial legislature. In other words,
to say that the common law is an unwritten law is literally true
only so far as new rules are concerned.

One very real difficulty to those charged with the duty of
administering it results from the fact there are more versions of
it than of the civil law-as many, in fact, as there are writers
engaged in elaborating it, and courts in administering it. The
fact that all these courts and writers are constantly limiting some
of their rules, or in some way qualifying or modifying them, or
in overruling old and substituting new rules, accentuates this
difficulty.
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It will be necessary to show what natural law is, or rather
what it was supposed to be, in order to show that whatever the
rules of the common law may be, they are not rules of natural
law. By that term, as it is ordinarily used, something that
delimits what everyone should do or omit in all places and under
all circumstances is intended.

In other words, by natural law, as that term is ordinarily used,
is intended a system of rules very like the laws of nature; or
rules that are not so much commands which everyone subject
to them should obey, as statements of the result that should follow
in a given situation from the operation of natural forces.

That must have been the theory of those who elaborated the
common law; that is, they must have thought of the rules they
formulated as facts, for they say they "found" them, and it
is obvious that neither a judge nor anyone else can "find" a
rule that does not exist.

The court, therefore, must have thought of these rules as
facts; and it is certain that if they are facts, anyone, whether a
judge or not, who has the necessary skill and exercises sufficient
diligence can "find" them and state them with approximate
accuracy.

It is also clear that if they are facts, or if they can be "found,"
they are not laws in the sense in which statutes are laws, but
rather laws in the sense in which the laws of heat, light and sound
are laws. If the rules of the common law are laws in this sense,
they control the development of the race. That seems to have
been the belief of our fathers, for law was looked on by them not
as a means to an end, but as an end that shaped the destiny of
the race in the same way gravity shapes the course of a river.
In other words, in the sixteenth, seventeenth, eighteenth and
nineteenth centuries most persons thought of law as a system of
rules of civil conduct that would work exact justice between
man and man, not only in every situation in which a person had
found himself, but in every situation in which he might find
himself while time endured.21 This would be true not only for
your experience and for my experience, but for every possible
experience. These rules were thought of not as made by man-
that is, as the result of human experience-but as something that
existed before time began and would exist after time ceased to
be. In short, these rules were thought of as parts of creation

'Korkunov, op. cit. 130.
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and as something that would endure without change as long as
the universe endured. 2 Almost every one at that time seems
to have believed in such a system, and what is more surprising,
to have believed that the court and only the court could "find"
those rules; and the court seems to have been of that opinion.23

In other words, there was a time when the court seems to have
thought it was inspired, or that the rules it formulated. were
revealed to it. At that time, therefore, the common law was
not thought of as consisting of rules that were made, and that
sometimes did and sometimes did not work justice; but as a
system as old as creation, composed of rules that not only always
had, but that always would work exact justice between man and
man; that is, as a system of specific rules as applicable to the
needs of the men of the twentieth as to those of the sixteenth
century. The fact these rules were often found to work
injustice does not appear to have shaken men's faith in this
theory of law. They seem to have thought this trouble was
rather with the court than with the theory itself. As long
as this view obtained, it did not seem quite as absurd to say
the court "found" the rules of the common law as it does
to-day,2 14 when many think that the only sense in which the
standard of justice can be said to be objective is that it is to
be found in the consciousness of the community, or that the test
to determine whether a rule is right, just and equitable is to
inquire whether it will promote the welfare of humanity as
distinguished from the welfare of particular individuals.

It is true that many, possibly a majority, either believe in
natural law, or else believe that an abstract concept of justice can
be "found" in the rules of written law by induction, and that law
can be deduced from such concepts; but whatever view they enter-
tain as to what law is, its purpose, and the force which domi-
nates its development, all concede that the rules of the common
law, in so far as they have been reduced to writing, were formu-
lated by the court Consequently, the study of the history of the
court will show how these rules were in fact formulated, and will,
as I think, demonstrate that they were made by the court in the
same way statutes are made by the legislature, or that whatever
they may be, they are not rules of natural law.

Del Vecchio, op. cit. i4-20.
' Preface 9 Coke xiv.

"Kohler, op. cil. 5.
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At the beginning of the eleventh century there was no man
or body of men either in or out of Britain that was making laws,
or even pretending to make laws, for the whole kingdom. While
it is true the Church was legislating, it was legislating for the
world and not for Britain. At that time all of the courts in
England made their own laws. Part of those courts were local
assemblies of some or all of the freemen who lived in a particular
hundred or shire, township or county, while the others were com-
posed of some or all of the men who lived on a particular estate;
but both classes of courts were alike in that they made their
own laws. In other words, at the beginning of the eleventh
century every court in England-there were hundreds of them-
made its own laws. Each court not only made its own laws,
but made them, as has already appeared, by vote of the suitors
present and voting. There were, therefore, at that time hundreds
of laws in force in Britain-so many, in fact, that it is nearly
true to say not only that every county, borough and township
had its own laws, but that all the large estates had their own
laws; and that was literally true in the twelfth century. In
fact, the test all courts applied at that time to determine the
legality of an act was to inquire whether it was customary,
and that, as has already appeared, was but another way of
inquiring whether it was one of which the suitors approved.
After the kingdoms into which Britain was originally divided
had been fused into a single kingdom, and land had become
valuable and an object of commerce, this system of local courts
was found to be ill-adapted to the needs of the people; and
William the Conqueror created a court which in time was to
make laws affecting the property rights df every freeholder in
Britain, and, for that matter, everyone who lives under the
common law.

This court, soon after it was created, aspired to universal
jurisdiction; and to bring that about, it made the same use of
the doctrine that all land is held of the king that Congress is
making of the "commerce clause" of the federal Constitution.
The public need that enabled the king's court to accomplish its
purpose was that of a uniform system of land-laws, while the
public need that is enabling Congress to accomplish its purpose
is that of unifornj laws in respect to manufacturing and trans-
portation. It is impossible to say just what part feudal ideas
played in the evolution of this court, and just what part the ideas
of the Roman jurists. It is, perhaps, enough for our purpose
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to say that it was feudal in so far as jurisdiction was concerned,
and Roman in so far as the making of laws was concerned.
In other words, it differed from all the courts in the kingdom,
except the courts of the Church, in the way it made its laws.
In all the other courts, as we have seen, the laws were made
by the suitors of the court, or as we should say, by those qualified
to vote in that precinct. In the king's court, however, the judges
made laws in much the same way the Roman emperors made
them, or in much the same way the popes were making them at
that time. In short, while the king's courts were in some ways
like the communal and feudal courts, they differed from them
in the way they made laws. They were, however, like all courts
of that day in that they were business institutions in the sense
that while they did "right and justice," they did it for a price.

Their justice, however, was better than that of most of the
local courts, and as they were stronger and better able to enforce
their decrees, they naturally attracted, and in the end monopo-
lized, the business. In fact, their business increased so fast that
by the end of the twelfth century, their law began to be known
as the common law, or as the law common to all freeholders in
Britain, to distinguish it from the laws of all the local courts
in the kingdom, as well as from the canon and the civil law.

The king's court for a century after its law began to be known
as the common law was the only temporal body making laws
affecting private rights in all parts of England; but in the last
quarter of the thirteenth century, Parliament assumed something
like its present form, and engaged in the lawmaking business.
In other words, toward the end of the thirteenth century Parlia-
ment as we know if was evolved from the king's Wittan, or
assembly of wise men, to do for the people of England what
the king's courts were doing for the king; but it did not arrogate
to itself the sole power to make laws for several centuries after
it assumed its present form, as witness the fate of several famous
statutes. In fact, that is true to-day; for while the court is
accustomed to say that it has no power to make laws, it says
in the same breath that it "finds" the rules of the common law;
but it is obvious, as it seems to me, that the judges made the
rules they formulated in the same way Parliament made statutes;
that is, whether or not the judges realized what they were doing,
they made the rules of the common law to effectuate the ideals
of their royal master in the same way the members of Parliament
made statutes to effectuate the will of the people.
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As the power of the people waxed, the power of the king
waned, and Parliament gradually took over more and more of
the lawmaking business; but it had not assumed exclusive
jurisdiction when Britain lost her American colonies. In other
words, while the court's power to make laws had been somewhat
curtailed in 1776, it had not been taken away; and at that time,
the King's Bench, the Common Pleas and the Exchequer, as
well as all the local courts in the kingdom, were making laws
as well as enforcing them.

If anyone has any doubts on this point so far as the king's
courts are concerned, he should study their history for the middle
of the eighteenth century. Such a study will show that the king's
courts,-or rather, that Lord Mansfield was elaborating the law
of contracts as applied to the transactions of merchants at 'the
time the American states ceased to be British colonies, and just
prior to that time. When the people of America separated from
Great Britain, they created states to administer their public
affairs, and courts to administer their laws. They gave these
-courts the same powers as the English courts, in so far as their
powers were not limited by the Constitution.

The English courts, as we have seen, were legislative bodies
and were making laws at that time in the same way they had
been making laws ever since they were created in the latter half
of the eleventh century; and it would be fair to assume that those
who adopted the Constitution intended for the courts they created
to legislate in the same way and to the same extent the king's
courts were legislating at that time, if it were not for the pro-
visions of the Constitution; for the king's courts had been doing
business for nearly seven hundred years, and no one up to that
time had even suggested that they should not "find" a rule when
no statute or specific rule of the common law was applicable, to
determine the rights of the parties in a case they were consider-
ing. The constitution of New 'Hampshire-and this is substan-
tially true of all the states-provides that the law shall consist
"of all the laws which have heretofore been adopted, used, and

approved in the province, colony or state,"25 together with such
laws "not repugnant or contrary to this constitution" 26 as the
legislature may from time to time enact. All rules, therefore,
that can be deduced from acts of Parliament and of the pro-

' Const., Part 2, Art. 89 (go).
Ibid., Art. 5.

3
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vincial legislature enacted before 1776, or from the reports of
cases decided before that time, are in force as laws by virtue of
this provision of the constitution. Such rules, however, con-
stitute but a very small part of the rules of the common law,
as that term is understood and applied by the courts. In other
words, most of the rules which- are applied by the courts to
determine the rights of the parties cannot be deduced from this
provision of the constitution or from the acts of the legislature,
but have either been made by or revealed to the court.

It is idle to say that the court does not legislate, that the con-
stitution forbids it; for even a casual reading of the reports
will show that it makes rules and applies them to determine the
rights of the parties in the same way, if not to the same extent,
as the courts of Henry II.

In short, such an examination will show that the court does
legislate, if making laws is legislation; and this in the face of
its declaration that the constitution forbids it to legislate. As it
seems to me, such a course is impolitic and calculated to dis-
credit the court. If it must legislate, it should change front in
so far at least as to hold that it is its duty under the constitution
to legislate in the same way and to the same extent the English
courts were legislating in 1776; but whatever it does, it should
not attempt to look in both directions at the same time. It should
either cease to legislate, or cease to declare that the constitu-
tion forbids it to legislate; for it is not true to-day, as it was
when Glanvil, Bracton, Coke and Blackstone were elaborating
the law, that most people think laws are parts of creation, or
that the court can "find" specific rules which will work exact
justice between man and man not only in the case it is consider-
ing, but in any case that may hereafter arise in which a person
is injured or damaged by a similar act. It can neither find such
rules in the literature of the common or the civil law, nor evolve
them from its inner consciousness, if laws are intended to effec-
tuate public ideals; for such ideals are emergent facts incident
to the evolution of every community, and everyone will, I think,
agree thai that is not a logical process.2 7  Although it may be
true that even fifty years ago almost everyone believed that the
court "found" the rules of the common law, that is not true
to-day. In fact, the number of those who refuse to take the

' Cavanaugh v. Boston & M. R. R. (r9rI) 76 N. H 68, 72, 79 AtI. 694,
696.
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court seriously when it speaks of "deciding a case on principle,"
or of "finding" a rule of law, is constantly increasing. In fact,
there are many who think that the rules courts formulate are
the result of reactions on the minds of the judges in the same
way statutes are the results of reactions on the minds of the
legislators. While it is true that the court makes the rules it
formulates, or that they are the result of reactions on the minds
of the judges, it is not true that the force which reacts is the
same as the one that reacts to produce statutes. The latter
force is the needs of the community as evidenced by public
opinion, while the one which reacts on the minds of the judges
to produce the rules of the common law is composed of public
opinion and various superstitions that have come down to them
from the days of Coke and Blackstone. One of these is the
theory that what the court says in a given case is not so much
the reason it gives for deciding as it does in that case, as rules
to be followed in all cases; another superstition that contributes
is the court's belief that it is powerless to change one of its
rules even when it works manifest injustice. Another is the
tradition that the rules it formulates are not products of human
experience, but exist separate and apart from experience and
are revealed to it; or that what it does when it formulates a
rule is not to make but to "find" it; in other words, the court's
belief that when it formulates a new rule it is doing what Newton
did when he formulated the law of gravity. However irrational
this theory may be, it has contributed in the past, and to a degree
continues to contribute, to the difficulty in understanding what
the rules of the common law are. It may be and probably is
true that this belief is gradually fading away, for the court will
now permit the legislature to make any reasonable changes in
the law,28 while only a few years ago it would not hesitate to
override a statute29 or even a provision of the constitution which
conflicted with its views of what the law should be.30

The court's change of heart has not, however, proceeded far
enough to remedy all the evils peculiar to judicial legislation;
for at the present time when a new question arises, it is gov-
erned more in framing a rule to decide it by what Glanvil,

'Carter v. Craig (1914) 77 N. H. 200, go AtI. 598; State v. Prince
(1915) 77 N. H. 58r, 94 AtI. 966.

"Phillips Exeter Academy v. Exeter (1878) 58 N. H. 306, 42 Am. Rep.
589.

. State v. U. S. & Canada Express Co. (i88o) 6o N. H. 219.
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Bracton, Coke, or Blackstone may have said in respect to a
somewhat similar matter, than by a consideration of the results
it will produce; that is, by a consideration of whether these
results will probably be just as the ordinary man understands
justice; while it is too plain for argument that that is the test
which should be applied to determine whether a law is just, if
laws are intended to effectuate public ideals.3 1

Just what part public opinion plays in formulating the rules
of the common law is very difficult to say. It is the final test
with many judges, or what a judge has in mind when he says
that a particular rule does not apply because of the results it
would produce. It is obvious that it dominates the minds of
all judges to a greater or less extent; for whenever the results
a rule produces are usually unjust as the ordinary man under-
stands justice, the court will find a way of distinguishing the
case it is considering from the one it was considering when the
rule was announced. In other words, the court will overrule
the rule while professing to follow it.82

It is, therefore, in a sense true that public opinion is the final
arbiter of right and wrong in so far as the rules of the com-
mon law are concerned, as well as in the case of statutes. The
practical objection to judicial legislation, therefore, is not so
much the fact the constitution forbids it, as that the public
opinion the judge-made rules reflect is that of yesterday rather
than that of to-day.

The court's failure to realize these facts not only has excited,
but must necessarily continue to excite, criticism; for public
opinion is not only constantly changing, but the changes take
place more quickly and at more different points with each suc-
ceeding century. In other words, the number of ideals that
break down, as well as the number of new ideals that are evolved
in a given time, are constantly increasing to keep pace with the
changes that take place in education, industrial conditions and
humanitarian ideals. The study of history is all that is necessary
to realize these facts. That will show that for several centuries
after our Anglo-Saxon ancestors came to Britain, their ordinary
occupations were piracy, driving their neighbors' cattle and kill-
ing those who disagreed with them or had anything they wanted.

Cavanaugh v. Boston & M. R. R. (igiI) 76 N. H. 68, 72, 79 AtI. 694,
66.

"Frye v. Hubbell (i9o7) 74 N. H. 358, 68 At. 325.
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If piracy was not recognized as a perfectly legitimate business,
it was at least tolerated until long after the middle of the sixteenth
century.

Ih fact, that was essentially true until after the middle of the
nineteenth century, for it was i856 when England and France,
and 1898 when the United States, finally refused to recognize
the right of a nation to license individuals to make war on the
commerce of its enemies. Driving their neighbors' cattle and
murder are still the ordinary occupation of those inhabiting a
large part of Mexico, and that was true but a few years ago of
the Panhandle, New Mexico, Arizona and the Indian Territory.
In fact, it is nearly true to say that in the past there was a time
when many, perhaps most, of the things we consider as right
and just, if not looked on as wrong, were not thought of as
essential, and when most of the things we think of with horror
were considered as right and just-many of them, in fact, as
absolutely essential to the salvation of the race. For example,
civilized Rome crucified Christians for nearly two centuries.
Christian Rome burned heretics for a much longer period, and
our ancestors in the sixteenth, seventeenth and eighteenth cen-
turies were accustomed to hang Catholics, Quakers, and witches.
To come down to more modern times, it was a crime in at least
one state as late as the middle of the nineteenth century to teach
a servant to read, while now it is a crime in some states to employ
one who cannot read.

Since natural law is a will-o'-the-wisp, or since there is no
objective standard of justice other than public opinion, and since
that is constantly changing, the question that must be decided
is what the court should do when a new question arises; for
history teaches, if it teaches anything, that courts are to do
justice as well when there are no specific rules applicable as
when there are such rules. In other words, history shows that
there were judgments, not before public ideals were evolved,
but long before specific rules intended to effectuate them were
formulated. The question, therefore, is not whether the court
shall do justice in all cases, but how it shall settle disputes when
no specific rule is applicable. In short, the question is whether
the court shall legislate in such cases as our Norman ancestors
were accustomed to do, or whether it shall decide them as ques-
tions of fact as our Celtic-Anglo-Saxon ancestors were accus-
tomed to do; that is, by inquiring whether the average man
would have done the act complained of. As a practical proposi-
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tion, it probably makes little if any difference which of these
courses the court pursues, if it remembers that an act which
was right and just yesterday may not be reasonable to-day, and
that if it is right to-day, it may not be to-morrow; in other words,
if the court remembers that it is not true that the law of yester-
day was, and that the law of to-morrow will be, the same as that
of to-day, except in the sense a person's body is the same to-day
that it was yesterday and will be to-morrow. The cells, the
organism of which the body is composed, are never twice the
same. When one has served its purpose another is substituted
for it, and in time nothing is left of the original body. Not-
withstanding these changes, the body, in so far as it is con-
sidered as a whole, is always the same, for the new cells perform
substantially the same office as those for which they were sub-
stituted. So with the law; the special rules intended to apply the
general rule to specific situations are constantly changing, but
notwithstanding these changes, the law as a whole always con-
sists of the general rule and a more or less complete body of
special rules intended to apply the general rule to specific situa-
tions; and in this sense, it is true that the law never has changed
and never will change; but it is equally true that the law is con-
stantly changing. The ideal of an individual gradually develops
into a public ideal, and then as gradually looses its hold on the
public; and when that happens, rules intended to effectuate it
cease to have any office to perform even though they remain
as parts of the law. Their position is like that of a dead limb.
The limb remains a part of the tree until it drops to the ground
or some one takes the trouble to remove it; so a dead rule
remains a part of the law until the legislature repeals or the
court overrules it.

The truth of the matter seems to be that the rule, it is every-
one's duty to do those things and those only the majority approve,
never has changed and never will change, but some of the special
rules intended to apply this general rule to specific situations are
continually changing. When an ideal has served its purpose,
rules made to effectuate it have no office to perform. A new
ideal is evolved from so much of the old ideal as is vital, and
new rules are made to effectuate it. This process of decomposi-
tion and recomposition of public ideals and the making of rules
to effectuate them .is always going on;33 and while the new

"Kohler, op. cit. 345.
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rules, like the old, are intended to effectuate public ideals, they
always differ from them. In other words, the rules of every
system of law are continually changing to keep pace with the
changes in public ideals, but all that can be said of this change
is that it is dominated immediately by the needs of humanity;
but who can say who or what dominates the evolution of
humanity?
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THE STATUS-TO-CONTRACT THEORY QUESTIONED

Ever since Sir Henry Maine wrote his Ancient Law (186i)
it has been a commonplace among jurists-and some who are
not jurists-that "the movement of progressive societies has
hitherto been a movement from status to contract." The formula
has generally been gratefully accepted as a very useful summary
of many phenomena encountered in legal history. Usually, its
original meaning is extended so as to embrace within the concept
of "status" the immediate or the remote results of agreement.
Now and then the formula has been modified or limited," or
exceptions to it have been noted;2 then the universality of the
doctrines began to be questioned ;3 and finally its applicability to
Anglo-American law has been categorically denied. In Dean
Roscoe Pound's latest contribution to his forthcoming Sociolog-
ical Jurisprudence we read:

"But Maine's generalization as it is commonly under-
stood shows only the course of evolution of Roman law.
It has no basis in Anglo-American legal history, and the
whole course of .English and American law to-day is
belying it unless, indeed, we are progressing backward."'

The issue framed by this flat contradiction is one of fact.
Viewed as an event in the history of Anglo-American juristic
thought, this rejection of a fundamental concept in current juris-
prudence is no mere academic quibble. The position taken by
Dean Pound seems an essential part of the groundwork of his
sociological jurisprudence. Thus, he remarks upon the sig-
nificance of

"the legislative development whereby duties and liabili-
ties are imposed on the employer in the relation of

'Thus, Edward Jenks in Law and Politics in the Middle Ages (i897)
speaks of "Caste and Contract." See Chapter VII.

'E. g. by William G. Miller, Lectures on the Philosophy of Law (1884)
73, quoted in 3o HAlv. L. REv. 219.

'Sir Frederick Pollock's Note L to Chapter V of Maine's Ancient Law
(i9o6).

'Roscoe Pound, The End of Law as Developed in Juristic Thought
(1917) 3o HARv. L. REV. 219.
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employer and employee, not because he has so willed, not
because he is at fault, but because the nature of the rela-
tion is deemed to call for it.""

It is not only "significant"; it represents "the settled ten-
dency of the present." For such statutes the new jurisprudence
bespeaks "the sympathetic judicial development which all
statutes require in order to be effective." The new school denies
the soundness of the historical views of those courts that have
been talking of freedom of contract in such matters.

THE DOCTRINE APPLICABLE UNTIL MAINE'S DAY

Now what is the fact? Is there indeed "no basis in Anglo-
American legal history" for the status-to-contract theory as gen-
erally understood? Its original application was to personal
relations derived from or colored by the powers and privileges
anciently residing in the family. Is it not true that the relation
of master and servant was originally-and still is nominally-a
domestic relation? And whether the nineteenth century was out
of line with the common law or not, is it not a fact that it has
made of this relation a contractual one? "Employer" and
"employee" (words having reference to the contract) now seem
more appropriate terms than the older "master" and "servant"
(words having reference to status). 6 What of the relation of
principal and agent? Historically, the making of this relation
has not depended on contract. Hence, persons incapable of
making contracts are still competent to become agents. But in
the living law of the last century this relation, too, has veered from
status to contract. The naive statement in many text books and
judicial opinions that "agency is a contract" is evidence of the
tendency, if not of the law.7 Perhaps even the marriage rela-
tion has been made somewhat subject to contract law, at least
on the property side; though, of course, here we should expect

5 bid. Cf. Roscoe Pound, Liberty of Contract (igog) 18 YALE LAw
JOURNAL 454.

'Thus, 26 Cyc. 968: "The relation of master and servant arises only
out of contract."

72 C. J. 432, Agency as a Contract, quotes Cullinan v. Garfinkle (igo6)
114 App. Div. 509, 512, 99 N. Y. S. iiig, 1121: "Agency is a contract, and
like other contracts, it is essential that the minds of the parties should
meet in making it." Cf. the outline and treatment of the subject in Evans.
Agency (1878) Chap. II, being entitled "The Parties to the Contract."
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more conservatism, and marriage must still be considered a
status." But when we leave the family circle and turn from
the original application of the formula to its possible applications
"as it is commonly understood," it becomes difficult to compre-
hend what is meant when we are told that the generalization has
no basis in Anglo-American legal history. Holmes has shown
the fact, whatever the reason, that the law of bailments was
originally a law of status, and that the nineteenth century has
stretched contract law so as to make a contract even of a
gratuitous bailment.9 Perhaps here the change is in the theory
of the law rather than in the law itself; but what shall we say
of the law of landlord and tenant? Beginning in status as indi-
cated by the terms still used-though "lessor" and "lessee" are
displacing them-it has progressed to the point where every
letting is an agreement of lease. A lease was formerly a con-
veyance of property, an instrument of status.'0 We can even
localize the point where assumpsit was allowed alongside of debt
in the collection of rents.1 Turn to the history of assumpsit.12

The early tradesman was there sued as tradesman and not as a
contracting party. We may lament this progress and blame all
our ills upon it,13 if we will, but the fact remains that most busi-
ness relations have become contractual relations,1 4 and-at least
until Maine's day-all business relations had shown a tendency
in that direction. In the law of negotiable instruments, the pecu-
liar rights and liabilities of the parties were connected with the
status of being a trader until Lord Holt declared that the "gen-

'A score or more of our states have statutes declaring marriage "a

civil contract," having reference rather to the inception of the relation
than to its incidents. Cf. Sheldon Amos, The Science of Law (x88o)
217: "It is obvious from this investigation, as has been already indicated,
that marriage has a tendency to glide into a mere contract." Even in
guardianship, the element of consent now plays an important part.

'0. W. Holmes, The Common Law (i88r) Lecture V.
"' The current definitions of a lease shift between the ideas of a con-

veyance and of a contract. For a collection of them see 24 Cyc. 894.
'For the Elizabethan cases showing the transition, see 2 Gray's Cases

on Property (2d ed.) 571 ff.
"Cf. James Barr Ames, The History of Assumpsit (1888) 2 HAv. L.

REv. 1, 53, reprinted in 3 Select Essays in Anglo-American Legal History
(i909) 259-303.

"Cf. Edward A. Adler, Business Jurisprudence (I914) 28 HAv. L.
REv. 135, 147 ff. See my note in 23 JouRN. POL. EcON. 553, 554.

"Ibid. 5s5.
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tleman" who signed a negotiable document became ad hoc a
trader.15  The basis thereafter was agreement. But more sig-
nificant, because deeper, than the changes in particular branches
of the law, has been the development of the general theory of
implied contract. This is illustrated in the history of possessory
liens. The presence or absence of a lien has come imperceptibly
to depend on the implied contract. Of course, the terms of the
implied contract are to be sought in usage; but there was a time
when usage merely dictated a list of bailees whose status entitled
them to liens of one kind or another without the mediation of any
theory of implied contract1 8

Maine was, of course, no prophet. He could not foresee the
twentieth century tendency of our law to go back to the Year
Books, but as a shrewd observer of the tendencies about him,
he was unsurpassed. At least, with reference to his status-to-
contract generalization, whatever limitations we shall have to
insert, whatever exceptions we shall be forced to engraft on the
rule, we must-however reluctantly-dissent from the view that
it was a mere Romanism with "no basis in Anglo-American legal
history." Here is poetic justice, indeed. Maine, who falsely
accused Bratton of foisting Roman law on his unsuspecting
countrymen, is now charged with having foisted Roman juris-
prudence on his still unsuspecting countrymen!

THE PRESENT TENDENCY A REACTION

Still, if Maine's observations of the past were correct, the
present tendency is clearly a reaction in the opposite direction.
Dean Pound enumerates, besides the instance of the workmen's

' Witherly v. Sarsfeild (1687) i Shower 127, sub nor. Sarsfield v.
Witherly, Carthew 82.

"' As Ames explains Chapman v. Allen (1632) Cro. Car. 271, the exist-
ence of the lien depended on the absence of a contract. In 1794 Lord
Kenyon said that liens were either by common law, usage, or agreement.
Naylor v. Mangles, I Esp. io9. A few years later (i8o6) in Rushforth v.
Hadfield, 7 East *224, *230, one of the judges said arguendo, "And it is
admitted that the question . . . was properly left to the jury, .
if the usage for the carriers . . . were so general as that they must
conclude that these parties contracted with the knowledge and adoption
of such usage." Usage is brought under the head of agreement. It is
only one more step to say (as is done e. g. in 25 Cyc. 663) that liens can
be created only by a contract express or implied, and to look upon the
lien given to an innkeeper by a wrongdoer as an exception based on public
policy.
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compensation acts, those of public service companies, insurance,
and surety companies. We may add many other cases, not only
those in which the statute book says "any contract to the con-
trary notwithstanding," but also those in which it prescribes the
terms of a relation only in the absence of a specific agreement
to the contrary. In fact, because of the constitutional limitations
which we inherit from the days of freedom of contract," the
second class of provisions is still the more important check on
the tendency that seemed to be making every contract a law unto
itself. In ordinary transactions, people cannot or will not stop to
make special agreements "to the contrary." Therefore, they
find themselves governed by the statute with its prescribed insur-
ance policy, its prescribed bill of lading, warehouse receipt,
stock-transfer, negotiable instrument, articles of partnership, its
prescribed type of sale. When the question arises whether title
has passed to a buyer, they will find the answer in the mechanical

T Some of the greatest legal battles of the day are being fought over

statutory collisions with the principle of freedom of contract. The issue

was clearly put by one of the more conservative judges: "In the privilege

of pursuing an ordinary calling or trade, and of acquiring, holding and

selling property must be embraced the right to make all proper contracts

in relation thereto." Yet "this right to contract in relation to persons or

property or to do business within the jurisdiction of the state may be

regulated and sometimes prohibited when the contracts or business con-

flict with the policy of the state as contained in its statutes." Peckham, J.,

in Allgeyer v. Louisiana (1897) 165 U. S. 578, 591, 17 Sup. Ct. 427, 432,
41 L. Ed. 832, 836. Just how far courts will go in their respect for such

public policy is a question of degree, depending in the final analysis on the

trend of the times towards status or contract. The recent tendency to

extend the police power in defiance of the idea of liberty of contract is

well illustrated in Professor Felix Frankfurter's paper on Hours of Labor

and Realism in Constitutional Law (1916) 29 HAv. L. REv. 353. To the

decisions there enumerated should be added, perhaps as a climax, Bunting

v. Oregon (April 9, 1917) 37 Sup. Ct 435, which he succeeded in

saving from a reversal in a divided Supreme Court. Other interesting

contributions to the literature of the "apologetics of the police power"

in this connection are: Ernst Freund, Limitation of Hours of Labor and

the Federal Supreme Court (195o) 17 GREEN BAG, 411; Constitutional

Limitations and Labor Legislation (19o) 4 IL.. L. REv. 6o9, 622; Learned

Hand, Due Process of Law and the Eight-Hour Day (igo8) 21 HAv. L.

REv. 495; Roscoe Pound, Liberty of Contract (i9o) 18 YAIE LAW

JOURNAL 454; Edward S. Corwin, Social Insurance and Constitutional

Limitations (917) 26 YALE LAW JOURNAL 431. Several interesting papers

in the recent periodicals touch on the subject in connection with the

Adamson law and the Supreme Court's decision upholding it.
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rules of the code fbr the ascertainment of their "intention," a
constructive intention. The effect is a making of contracts in
wholesale lots, just as we now make corporations in wholesale
lots. A practical check on the individuality of contracts, if not
a theoretical limitation on the freedom of contract, and a
standardization of legal relations, are the net results.

DEGREES OF STANDARDIZING OF RELATIONS

After all, the question is not so much one of status and con-
tract as it is of a broader classification that embraces these con-
cepts: standardized relations and individualized relations.'8 In
what Maine calls status, that is, the ancient family relations, or
caste, the rights, privileges, powers and immunities (and the
correlative duties, limitations, liabilities, and disabilities)' 9 were
thoroughly standardized. In ascertaining them, the peculiarities
of the individual agreement of individual members of society
were irrelevant. But so are many of the peculiarities of an
agreement ignored in later stages of society where a formal
contract of this or that type results in a more or less standardized
relation. Here, we include not only the early Roman forms of
sale and the old English conveyances of land, but marriage, the
taking up of the feudal relation at other stages in the law, and
the purchase of a standard insurance policy to-day. The point
of likeness is that a relation results in which the details of legal
rights and duties are determined not by reference to the par-
ticular intentions of the parties, but by reference to some standard
set of rules made for them. In origin, these relations are, of
course, contractual; in their workings, they recall the r~gime
of status. Maine's original statement has reference to a classi-
fication on the basis of origins. His argument applies-and is
generally applied-to a classification of relations on the basis
of their workings. In this sense, the difference between status

"* This formula includes more than status and contract relations. Rela-
tions arising ex delicto are more or less "standardized" too. In periods
of strict law, the individual fault plays a smaller part in the creation of
liability than it does in periods of equity-but this is another, though a
parallel, story.

"I am gratefully adopting Professor Wesley N. Hohfeld's eight funda-
mental legal conceptions. See Fundamental Legal Conceptions as Applied
in Judicial Reasoning (1913) 23 YALE LAW JouRNA, 16, and (1917) 26
YAL LAw JouRNAL 710. I have made but one verbal change: "limita-
tion" instead of "no-right."
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and contract is not one of kind, but one of degree; and in this
sense there has clearly been a long-enduring tendency in English
law from status to contract, and-in the last two generations-
an equally distinct veering back to status. I now quote Dean
Pound, perhaps with an unintended stressing:

"It is significant that progress in our law of public ser-
vice companies has taken the form of abandonment of
nineteenth century conceptions for doctrines which may
be found in the Year BookS."20

It is, indeed, significant, not "that the nineteenth century was
out of line with the common law"--for we cannot indict a century
to save the reputation of a theory-but that the twentieth century
is witnessing a reaction back to status. And this is not the first
time that the seismograph of history has made such a record,
nor the first time that it has been ignored as an exception. That
medieval hardening of relations known as feudalism was also, in
its beginnings, a progress from contract to status. And those
whose philosophy of history is a belief in the gradual develop-
ment of liberty through the principle of contract have been forced
to regard feudalism as a pause in human progress, an armistice
in the war between two opposite ideas, status and contract-at
best, a compromise, an exceptional, disturbing element in their
whole scheme.21 Perhaps if we were able to go back to what we
accept as standard family relations, we should find their basis,
too, in the hardening of individual practices into rules. Perhaps
even back of caste there was a progress from the individual
non-standardized conduct to the standardized. In other words,
legal history has room not merely for one single line of progress
in one direction or the other, but for a kind of pendulum move-
ment back and forth between periods of standardization and
periods of individualization.

THE CYCLES OF LEGAL HISTORY

I have elsewhere attempted to develop another of Maine's
generalizations-that of Fictions, Equity and Legislation-by
tracing not only their occurrence, but their recurrence in cycles. 22

20 3o HARv. L. REv. 219.
" Cf. Edward Jenks, Law and Politics in the Middle Ages, 310.
'"The Law" and the Law of Change (1917) 65 U. OF PA. L. Rnv. 659,
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It seems that once every millennium or so the laws of a people
tend to become hardened, its ways standardized. Between suc-
cessive crystallizations or codifications, the instrumentalities of
change enumerated by Maine are resorted to in the order named.
This order is by no means the result of chance. Each instru-
mentality is connected with a particular point of view v fictions
with word-study, the first treatment to which a code is naturally
subjected; equity with the study of principles, a kind of revolt
that comes with the realization that life has progressed too far
since the last codification to permit us to find in the words of the
code an adequate expression of the law of the times; legislation,
with a desire for conscious amendment in which the pretense
that the new rule is in the code, either explicitly or implicitly,
is given up. When the code becomes overburdened with new
material, the time is at hand for a new code, and another cycle
begins. Within historic times Roman-continental law has gone
through two cycles and part of a third ;23 Jewish law has com-
pleted four cycles and part of a fifth ;24 Anglo-American law has
gone through two cycles. A brief survey of the cycles in Anglo-
American history may help us determine the connection, if any,
existing between the recurring of the formal instrumentalities
of change and the recurring of periods of the relative emphasis
of status.

THE CYCLES OF ANGLO-AMERICAN LEGAL HISTORY

The dividing line between the two cycles in Anglo-American
legal history falls about 129o. Though no code in the modern
sense is compiled, codification is in the air.25  Edward I, the
English Justinian, has brought back from the home of his father-
in-law, Alphonso the Wise, the compiler of Las Siete Partidas,
a plan which his lawyers try hard to execute. A deluge of
revisions of Bratton is the result. Besides the books called
Britton and Fet Assever which pretend to speak in the king's
name, there are the Summae of Hengham, the Fleta, and the

'Ibid. 67o.
"4Ibid. 674.
'John Selden, Dissertatio ad Fletam, and Francis Morgan Nichols'

Introduction to Britton (1865) have not yet been superseded for their
accounts of this period. F. W. Maitland's Introduction to the Selden
Society's edition of The Mirror of Justices (1895) and Dr. George E.
Woodbine's account of Bratton MSS. throw considerable light on the
activities of the period.
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long-lost (apparently rediscovered) book that Gilbert of Thorn-
ton was ordered to make. There appeared even a parody on
such books, The Mirror of Justices. But the true crystallization
of English law was in the series of writs that was being closed.

Tracing these writs backward to their source, we find a
generation of legislators giving them their final touch in the first
part of Edward's reign. There are the two Statutes of West-
minster, the Statute of Bigamy, the Statute of Gloucester, the
Statute of Mortmain, the Statute of Merchants, the Statute of
Winchester, the Statute of Quo Warranto and the Statute of
Quia Emptores. The purpose of these statutes, to fill in the gaps
of English law, is best illustrated in that section of the second
Statute of Westminster, which urges the chancellor to make new
writs in new cases resembling the old ones. It is quite apparent
from this statute and from the fact that so little use was made of
it, that the ability of English law to develop on the basis of
magisterial application of general principles had been exhausted.
The barons had objected to new writs in 1:258, and by 1272 the
last of the important writs had been made.

The period of writ-making, the beginnings of which we see
in Glanvil and the highest point of which we find in Bratton,
though not generally called a period of equity, bears, as Jenks
has pointed out,26 a greater resemblance to the praetor's edict
of ancient Rome with its lists of formulae, than do the vague
processes of the early days of our generally recognized equity.
We can literally see law growing when we pick up a writ of
the year 1205 and find in the margin "Hoc breve de cetero erit
de cursu" scrawled in a contemporary hand.

What preceded the growth of law by the making of new writs?
It was an era of legal fictions. The great Norman kings with
all their power had to stoop to this indirect method of tampering
with the people's law. The Conqueror himself pretended to be
the King of England by virtue of that law. He promised the
people of London the advantages of all the laws that they had
enjoyed in King Edward's day. His followers in their charters
likewise promised "leges Edwardi reddere"-to give back the
laws of King Edward the Confessor, an unwritten but still a
tough code. The fictions by which the king's court extended its
jurisdiction are well known. The king's peace became all impor-
tant, and on the theory that this king's peace was involved, the

English Civil Law (1916) 30 HAzv. L. REv. 1, I6.
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king gradually took jurisdiction, not only over the criminal law,
but also over possession in civil law. It was not so easy to
extend the fiction to cases involving questions of ownership as
distinguished from possession. Consequently, possession has
always been nine points of the law, the triumphant royal law, of
England. So completely was the work of transformation done
in the comparatively short cycle between William I and Edward I
that the English lawyer of to-day who ventures beyond Domesday
Book finds himself in a strange land indeed.

From Edward's day forward, on the other hand, we have no
difficulty in discerning the continuity of English law. Beginning
at our turning point, we have the Year Books, those notes of the
happenings in court from term to term that gradually acquired
a position of dignity and authority in the eyes of the profession.
The Year Books have a crystallized law to deal with. They are,
in the main, technical expositions of the words and letters of this
law. We no longer hear "no wrong without a remedy"; we
are more apt to find "damnum absque injuri--harm inflicted
without the violation of any technical legal rule. The only
instrumentality at hand for the improvement of law is the legal
fiction. It is used to give the court jurisdiction in many cases
not Originally contemplated in writs, especially cases involving
title to property.

From the fourteenth century to the end of the eighteenth, but
particularly in the middle of this period, the second of Maine's
instrumentalities is at work-equity. The chancellor's office at
the beginning of the period is concerned rather with petitions of
grace and the bestowing of boons on loyal subjects of the king
than with the improvement of the law; and at the end of the
period, in the days of Hardwicke and Thurlow, it is collecting
precedents and formulating doctrines. The middle of the period
is the time when with "conscience" as a key-word, equity is
most potent in supplementing the law. And the spirit of equity
is not confined to the chancellor's chambers; for even in the
courts of law, the formulation and application of general prin-
ciples is going on apace, and commentators begin to work out
the principles that underlie the godless jumble. Littleton-even
if he did not write the most perfect book that mankind has ever
produced, as Coke would have us believe-did bring order out of
chaos. Coke spawned maxims, but he did it in an unconscious
endeavor to make principles out of rules. Holt and Mansfield
borrow from the general understandings of men to enlarge the
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law. Blackstone, the greatest of commentators, states the sum
total of this law so satisfactorily that even the mighty wrath of
Bentham seems impotent to awaken his countrymen to the need
of further change in the law. Then comes an end to the pos-
sibility of extensive growth by the administration of general
principles. Equity is entrusted to the keeping of the most
deliberate of conservatives, the Earl of Eldon. To him equity
is a system as rigid as the law itself.

In the i8oo's, both in England and in America, the ordinary

means for the improvement of law and for keeping it abreast
the times has been legislation. Of course, legislation had been
used sparingly throughout the equity period. But prior to the
nineteenth century it was looked upon as something exceptional,

called forth either by a great upheaval to sweep away accumu-
lated evils, as under Henry VIII and in the Commonwealth, or

by a desire to check evil practices discovered from time to time,
as in the days of the Restoration. In the last hundred years, on
the other hand, legislation has come to be a normal, continuing,
part of the government's business. To-day our legislators are
pouring it forth in greater quantities than ever before.

There are signs that we are reaching the end of this legislative
activity. Not only do we hear persistent outcries against "too
many laws," but we are already making rapid progress in the

work of codification. What has been done here and in England
in the law of partnership, negotiable instruments, sales, ware-
house receipts, bills of lading, criminal law, pleading and various
other branches suggests that we may expect more and more of
the authority of the digest to be transferred to the code.

Whether with the code before us we shall lose our habit of tam-
pering with private law at every session of the legislature and
turn again to literalism and to fictions as they have done in

Germany remains to be seen. In one branch of law which, for
political reasons, was codified a century or more before the period
of general codification into which we are passing, we have

already followed this very course. Constitutional law in this

country has heretofore been almost exclusively word-study. It
has brought with it its crop of fictions.2 7 We may to-day be

ready for equity so far as the interpretation of the Constitution
is concerned. May not the broader view of principles that Pro-
fessor Frankfurter calls "realism" and Dean Pound "sociolog-

165 U. OF PA. L. Rlv. 672.
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ical jurisprudence" be the appeal from the text to common sense,
from the letter to the spirit, from jus strictune to equity? "If,"

says Professor Frankfurter, "the point of view laid down in this
case2 " be sedulously observed in the argument and disposition
of constitutional cases, it is safe to say that no statute which has
any claim to life will be stricken down by the courts.12 9

STATUS LAW ACCOMPANIES CODIFICATION

If, now, we glance over these periods of Anglo-American legal
history with standardized and unstandardized relations in mind,
three places stand out as centers of standardizing, of status, we
may say. They are the period of Domesday Book, the period
of King Edward's Quo Warranto inquests, 0 and, so far as we
can foresee, the period we are entering upon. Our "franchises"
are not being catalogued, but our land titles are being registered,
our business relations defined, our contracts made for us, our
right to engage in ever so many kinds of business made the sub-
ject of a state license. Our partnerships, more or less contrac-
tual, are being displaced by uniform corporations organized under
general laws: and corporate powers are purely affairs of status,
though there was a time when even these looked more like mat-

ters of contract between the state and the incorporators. Our
rights are rapidly being converted into types of rights, just as in
the day of Edward I the remedies of Englishmen were types of
remedies. The remedies seemed the more important then,
though we naturally speak of the situation in terms of rights.
But rights and remedies are obverse and reverse of the same
coin; the standardizing of relations and the crystallization of
law are aspects of the same movement. There is nothing sur-
prising, then, in the fact that the periods of the codification or

'People v. Schweindler Press (i915) 214 N. Y. 395, decided under the
influence of Muller v. Oregon (i9o8) 2o8 U. S. 412.

(1916) 29 HARv. L. Rxv. 366. Cf. the conclusion of Edward S. Cor-
win's paper on Social Insurance and Constitutional Limitations (917) 26
YALE LAw JouRNAL 443: "In other words, constitutional 'rigorism' is at
an end."

'I have purposely avoided the convenient word "feudalism" here to
cover the status law of the middle ages. It is true that its typical product,
the manor, placed every man in some kind of status. But this did not
spring into existence spontaneously, nor was it uniform throughout
Europe when it did appear, save in this, that it represented a high degree
of standardizing of relations.
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crystallization of the law coincide with the extreme points
reached by the pendulum in the direction of standardizing. The
pendulum swings across the diameter of the cycle.

INDIVIDUALITY OF CONTRACTS FOSTERED BY EQUITY

Conversely, the periods of greatest individual liberty in the
shaping of contracts and of relations in general lie somewhere
between these periods of standardizing. The nineteenth century
witnessed the end of a long period of this kind. For its begin-
nings, we must go back at least to the 16oo's, to the days when
even one's relations with the government were sought to be
reduced to contract rather than status; to the creation of
indebitatus assumpsit; to the days when the chancellors invented
specific performance to take the place of cut and dried remedies,
and when they sought in the actual meeting of free minds rather
than in the form of the contract the basis of their adjudications. 3'
This ignoring of forms is the triumph of the contract principle
within the history of contracts.82  Where the few types of rela-
tions that the law can conceive of are found inadequate, equity
permits of endless variety through its creature, the trust. We
reach the end of the swing away from status when we find equity
dealing with each case on its own merits, refusing even to
recognize precedents,s" as against law dealing with cases by

' Of course, there are decrees of the chancellor that seem to prohibit
certain classes of contract, just as there is legislation that tends to estab-
lish freedom of contract. Such legislation simply formulates the spirit
of the pre-statutory period, as in the case of our constitutions. And the
attitude of the chancellors who abhorred forfeitures and penalties as well
as contracts made under undue influence is quite reconcilable with their
endeavor to get at the substance and ignore the form of the contract.
It must be remembered, for example, that in law, the mortgage was an
instrument for the creation of a status-an estate upon condition-and
that the chancellors practically resolved it into a contract.

" We may see a parallel case in the consensual contract, developed under
the Roman praetors, as contrasted with the older business with copper
and scales, which it effectually supplanted-though we can no longer say
with Savigny and Maine that the one grew out of the other. A corre-
sponding development in Jewish legal history is suggested in 65 U. op
PA. L. REv. 757.

' The beginning of precedents in equity is illustrated in a colloquy
referred to in John William Wallace, Reporters (4th ed.) 23, 303.
Vaughan, C. J., "I wonder to hear of citing precedents in matters of
Equity; for if there be Equity in a case, that Equity is an universal truth,
and there can be no precedent in it . . . Bridgman, Ld. Keeper,
"Precedents are very necessary and useful to us."
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classes. If we would seek another period of triumph for the
contract principle in English law, we must go back to the day&
when writs were forming, to the beginning of the thirteenth
century. There are found donees of land changing their status
by the use of the word "assigns".3 ' At this point, the various
forms of Jewish gages were being invented and freely intro-
duced. And here, strangely enough, even in government a sort
of precursor of the social contract theory was suggested in the
wresting of Magna Carta from King John, and poorer charters
from better kings. Thus, equity periods are connected with the
impetus from status to contract, as strict law is with a movement
in the other direction. Neither is a "progressing backward."

SOCIAL ENFRANCHISEMENT THROUGH STATUS LAW

The movement toward status law clashes, of course, with the
ideal of individual freedom in the negative sense of "absence of
restraint" or laissez faire. Yet, freedom in the positive sense
of presence of opportunity is being served by social interference
with contract. There is still much to be gained by the further
standardizing of the relations in which society has an interest,
in order to remove them frdm the control of the accident of
power in individual bargaining. The new school of jurispru-
dence has a great work before it in educating the courts. It must,
indeed, dispel the fear of status as an archaic legal institution
which we have outgrown. It will not be compelled, however, to
unteach what little the courts have learned directly or indirectly
from Sir Henry Maine, or to unmake history. It will, on the
contrary, simply be moving along with the current of legal
development in resorting to status as an instrument at this par-
ticular time for the further enfranchisement of those to whom
freedom of contract has become a mere mockery. Freedom of
contract is not synonymous with liberty, nor is status slavery.
But we must remember that the knife can cut both ways. In
the last period of jus strictum, say the 1300's, status law was
being used to drive laborers to their work; now it is looked to
to force employers to a realization of their social duties. It
then practically created a maximum wage; to-day it is the mes-
senger of a minimum wage. The law that compelled a man to
work at the trade that he had learned is not so different in prin-
ciple from one that would have a man learn the trade at which he
proposes to work. Thus, either law may create the status of

"2 Pollock and Maitland, op. cit. 13, 14 n. I, 311.
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being a plumber. Something like a trader's status may be
restored. Regrating, engrossing and forestalling may once more
become commercial crimes of the first order, and a justum
pretium may be tried in spite of all the demonstrations of the
orthodox economists to the contrary. We are indeed going back
to the principles of the Year Books in the law of public service,
and who can say where the boundaries of public service will
finally be drawn? Social legislation may not stop at supervision;
the state may take over many of our private enterprises. But
when juristic thought and practice are thoroughly socialized, will
the great end of law be accomplished, and the sociological theory
be the last word on jurisprudence? Or will a reaction set in,
whereby our new statutes will be ground to powder by legal
fictions and reconstructed by equity-until the law will seek to
serve each man according to his need once more? 8

' The causes that contribute to the predominance of one or another of
the schools of jurisprudence in different times and places are the subject
of a study by the present writer entitled "A Marshalling of the Schools
of Jurisprudence" scheduled to appear in I-wv. L. REv., January, 1918.



MATRIMONIAL DOMICILE
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Professor of Law, University of Iowa

Domicile is a term which is not easy of precise definition, but
one nevertheless with a real and well-understood legal meaning.
What of the term "matrimonial domicile"? Has it an equally
clear meaning, or an obscure one, or is it only a convenient
expression to describe the joint home of two persons joined in
wedlock? Courts and text-writers talk of "matrimonial domicile"
in two wholly different situations, and apparently it may mean a
different thing in each, for no reference is made in one connec-
tion to its use in the other. The law of the "matrimonial
domicile," it is said, determines the rights which are given the
parties to a marriage in the movable property of each other. The
phrase makes its second appearance when the question is raised
as to the validity of a divorce granted at the domicile of one of
the parties only, without personal service upon the other. The
significance of "matrimonial domicile" in marital property rights
will first be considered.

Suppose the easiest case. A of Iowa marries B of Iowa, and
after the marriage the spouses make their home there. There is;
of course, no difficulty with any question of domicile in this
situation. Both parties were domiciled in the state and remain
so afterwards. By the marriage, each is given such interest in
the movable property of the other as the law of Iowa, the domi-
cile, allows. It is, of course, immaterial where the marriage took
place. The question of "matrimonial" domicile as something
different from "actual" domicile is not brought up.

Now, let A the husband come from Illinois and B the wife be
an Iowa woman, and suppose by Illinois law the personal property
of the wife becomes the husband's upon marriage. Upon mar-
riage, B would take her husband's domicile, Illinois. She acquires
that domicile upon marriage, and the domicile's law gives A the
property. The result is not made any clearer by saying that the
law of the "matrimonial domicile" governs the property rights.
Illinois law governs because it is the husband's domicile which
becomes that of the wife. "Matrimonial domicile" might be used
here as a term of convenience to describe the place where the
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parties both have their home, but no added significance would be
given by its use.

While cases involving facts as simple as the two just put are
cited in proof of the general rule as to "matrimonial domicile,"
the real question of the existence of such a rule in this connection
is yet to be tested. The general statement of the doctrine is as
follows:

"The question as to what place is to be regarded as the
matrimonial domicile, the law of which will determine the
effect of the marriage upon personal property owned by
either party at the time, or subsequently acquired by either
or both during the existence of such domicile, is in its last
analysis one of the intention of the parties at the time of
the marriage as to where they shall establish their residence,
assuming that such intention is carried out within a reason-
able time. The various rules that have been adopted on
the subject are really rules for ascertaining that intention,
or for supplying, by presumption, the lack of any evidence
or other circumstances which will reveal it.' 1

Now, if a "matrimonial domicile" is one to be established by
the intention of the parties, it differs greatly from domicile as that
term is ordinarily understood, which is established by the law.
The law says that every person must have a domicile because
certain rights and liabilities depend upon domicile. And while
the intention of the party is important in that the intention to
make a home in a place must coincide with his physical presence
there, no one would question that both elements are necessary to
make a legal domicile. A domicile can not ordinarily be estab-
lished by an intent alone, and it seems to be granted that in the
absence of evidence of intention to the contrary, the parties are
presumed to take the husband's domicile as their matrimonial
domicile. The general rule that intent alone is not sufficient is so
firmly established, that a statement that the parties to a marriage,

157 L. R. A. 360, n. See, for a general statement of the rule, 5
R. C. L. 10O7; 85 Am. St. Rep. 557; Story, Conflict of Laws (7th ed.)
sec. 186;. Wharton, Conflict of Laws (3d ed.) sec. igo. Cf. Westlake,
Private International Law (5th ed. 1912) 40. That something different
from ordinary domicile seems to be meant, is shown by the following note
in Parmele edition of Wharton, 4o3: "The previous domicile of the
parties seems to be entirely immaterial, except for the purpose of illus-
trating their intention as to the matrimonial domicile." The authorities
are fully discussed below.
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by mere intent, can make a "matrimonial domicile" in a place
which is the domicile of neither one of them, and have the law of
this place govern ownership in property, is to be regarded with
suspicion unless it finds adequate support in the authorities. The
prefix "matrimonial" would not, a priori, seem to have the magic
effect of upsetting a reasonable and well established rule govern-
ing the acquisition of a domicile.

Assume that the newly married pair intend to make an entirely
new home, as in the second case, where A of Illinois marries a
young woman who has been a resident of Iowa up to the time
of the marriage. The parties intend to live in Texas, where
neither one has ever been up to this time. Suppose they go
abroad on a trip before going to Texas. What are the rights in
each other's property? Determined by the law of the "matri-
monial domicile," the rule would say. But their matrimonial
domicile is not in Texas yet, for the intention must be carried out
within a "reasonable time." How long a trip can they take and
still come within the reasonable time rule? And if they overstay
the limit, what law will be found to have governed? Suppose
instead of going to Texas, A finds a better position in London,
and they settle there. Is this their "matrimonial domicile"? It
was not the one they had in mind at the time of the marriage.
If the wife had died before A got the London position, of how
much of B's personal property owned by her at the time of the
marriage had he become the owner so that it would not pass by
descent? The answer to these questions without any doctrine of
"matrimonial domicile" is simple enough. When A married B,
the wife took A's Illinois domicile. His domicile remained in
Illinois after they were married, because he had never established
a new one, even though he had given up Illinois as his home. He
got by the marriage such interest in her movable property as the
law of Illinois gave. If they do go to Texas and acquire prop-
erty there, or do live in London and acquire it, the law of Texas
or of England will govern the marital rights in those acquisi-
tions-nothing is left in abeyance awaiting the fulfillment of their
intentions.

The test case, then, is the one where the intended domicile of
the parties differs from that of the husband at the time of the
marriage. Unless the authorities expressly cover such a case, is
it not fair to say that the term "matrimonial domicile" is one of
convenience only and means nothing more than the husband's
domicile which the wife takes upon marriage?
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As might be expected, the courts in their general statements on
the doctrine of "matrimonial domicile" have been greatly
influenced by Mr. Justice Story's discussion of "the rule of the
true matrimonial domicile."'2 The learned author puts the case,
"suppose a man domiciled in Massachusetts should marry a lady
domiciled in Louisiana, what is to be deemed the matrimonial
domicile?" "Foreign jurists," he says, "would answer that it is
the domicile of the husband, if the intention of the parties is to fix
their residence there; and of the wife, if the intention is to
fix their residence there; and if the residence is intended to be in
some other place, as in New York, then the matrimonial domicile
would be in New York. . . . The same doctrine," continues
judge Story, "has been repeatedly acted on by the supreme court
of Louisiana." He summarizes thus:

"Under these circumstances, when there is such a general
consent of foreign jurists to the doctrine thus recognized
in America, it is not perhaps too much to affirm that a con-
trary doctrine will scarcely hereafter be established. .. ."

The Louisiana cases cited by the author are LeBreton v.
Nouchet3 and Ford's Curator v. Ford.4 Because they are put
forth here as the only American cases on the doctrine, and
because they are frequently cited in this connection, they are
worth stating in some detail.

In the LeBreton case, the defendant and the daughter of the
plaintiff, both evidently domiciled in New Orleans, ran away and
were married in Mississippi, returning to New Orleans a few
weeks thereafter and remaining there until the wife died. The
mother of the deceased sued the defendant to recover property
owned by the daughter prior to her marriage. By Mississippi
law, all personal property of a woman went to her husband upon
marriage, and the defendant claimed that his rights were gov-
erned by the law. He was allowed to retain only the marital
portion given by the law of Louisiana. It is to be noted in this
case that the parties were originally domiciled in New Orleans.
While there was evidence that the husband had expressed an
intention to make a home in Mississippi, the court thought this
evidence was "insufficient to counterbalance the weight of the

Story, op. cit. secs. IgI-Ig9.

s (i83 La.) 3 Martin 60, 5 Am. Dec. 736.
'(1824 La.) 2 Martin N. S. 574, 14 Am. Dec. 2oi.
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facts which disclose the real intention of the parties." LeBreton
v. Notchet presents no difficulty. Both parties started with a
Louisiana domicile and kept it throughout. The husband got
such rights in the wife's property upon marriage as Louisiana
law gave him. There is not even talk in the case which supports
argument for an intended "matrimonial," as distinct from an
actual, domicile.

Ford's Curator v. Ford is just as simple. Mrs. Ford before
her marriage had lived in Mississippi with her brother. The
intended husband had a furnished house and a farm in Louisiana,
and the day after the marriage, which took place in Mississippi,
the parties left for Louisiana. The question in the case was the
ownership of certain movable property owned by the wife before
her marriage. If Mississippi law governed, the husband would
have become the owner. The court said the question was whether
the matrimonial rights of the wife were to be regulated according
to the laws of the place in which the marriage was contracted, or
those of the intended domicile of the spouses. It is held that
Louisiana law governed, and it is clear that this is correct. It
would have been equally clear even without evidence of the wife's
expressed intention of going to Louisiana to live and her carry-
ing out that intention after marriage. The wife took the hus-
band's domicile upon marriage, and this would have been equally
true even had she not gone to his home to live with him.5

The court made the following statement, which is the closest
thing there is in either case to support the suggestion of Judge
Story:

"We think, however, that it may be safely laid down as
a principle, that the matrimonial rights of a wife, who, as
in the present case, marries with the intention of an instant
removal, for residence in another state, are to be regulated
by the laws of her intended domicile."

It is not denied that there are to be found in the books state-
ments which directly or by inference recognize the rule which
Judge Story predicted would become the recognized American
doctrine, though they are fewer in number than the imposing
array of citations in some of the authorities already quoted would
lead one to expect. In most of the cases, the "matrimonial"

' See authorities cited by Professor Joseph H. Beale in his article, The
Domicile of a Married Woman (1917) 2 So. LAw QuAtR. 93, 96.
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domicile was no more than that of the husband at the time of
marriage.6 Others of the decisions do not involve any question
of "matrimonial" domicile at all but merely cite the rule given by
Story in the course of the discussion,7 or state it generally." It will
be seen from the cases cited that most of the recognition of the
doctrine has come from the Louisiana court. This is indeed the
only place where it has been enunciated repeatedly and clearly.*
The civil law writers referred to by judge Story have doubtless
had influence here.

The only case directly raising the point at issue is McIntyre v.
Chappell.10 Husband and wife, both being residents of Ten-
nessee, were married in that state. Previous to, and at the
time of, their marriage they had the intention of removing to
Texas. Two weeks after the marriage the husband went to
Texas with some negroes, improved the land, planted a crop, and
the next year moved to Texas with his wife. The dispute in the
case was over the ownership of certain slaves. They were claimed
for the child of the parties, as sole owner, by right of inheritance
from the father, and for the wife it was claimed they were com-

Jaffray v. McGough (1888) 83 Ala. 202, 3 So. 594; Mason v. Fuller
(1869) 36 Conn. 16o; Parrett v. Palmer (1893) 8 Ind. App. 356, 35 N. E.

713, 52 Am. St. Rep. 479; Townes v. Durbin (1861 Ky.) 3 Metc. 352,
77 Am. Dec. 176; Routh v. Routh (1844 La.) 9 Rob. 224, 41 Am. Dec. 326;
Fisher v. Fisher (1847) 2 La. Ann. 774; Walker v. Duverger (1849) 4
La. Ann. 569; Hayden v. Nutt (1849) 4 La. Ann. 65; Percy v. Percy
(1854) 9 La. Ann. 185; Connor v. Connor (1855) io La. Ann. 44o;
Arendell v. Arendell (1855) io La. Ann. 566; Mason v. Homer (187o)
io5 Mass. 116; Harral v. Harral (1884) 39 N. J. Eq. 279, 51 Am. Rep. 17;
Kneeland v. Ensley (1838 Tenn.) Meigs, 620, 33 Am. Dec. 168; Layne v.
Pardee (1852 Tenn.) 2 Swan, 232.

"Long v. Hess (1895) 154 Ill. 482, 40 N. E. 335, 45 Am. St. Rep. 143;
Fuss v. Fuss (1869) 24 Wis. 256, I Am. Rep. i8o.

'Re Hernandez's Succession (1894) 46 La. Ann. 962, 15 So. 461, 24
L. R. A. 831.

" Thus, in Arendell v. Arendell, supra, the following charge of the trial
court to the jury was approved by the supreme court: "It may, as it often
does, occur, that the husband has no residence, or having one, it is the
intention of the parties previous, and at the time of their marriage, to
fix the matrimonial domicile in some other state. Cases of this sort are
governed by the well recognized principle of law, that the laws of the
intended domicile of the husband are to govern the rights of the parties.
In such cases, the jury should be well satisfied, that the parties at the time
of the marriage, intended to fix their matrimonial domicile elsewhere, and
that that intention was actually carried into effect"

" (1849) 4 Tex. 187.
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munity property in which she had a half interest. The trial
court instructed (p. 93) :

"That if the jury believed that the parties intended to
remove to Texas at the time of their marriage, and imme-
diately did remove to Texas, their respective rights must
be determined according to the laws of Texas."

Of this instruction the supreme court said:

"The national domicile of these parties was, we think,
unquestionably, in the state of Tennessee; and we are
aware of no principle which, under the circumstances,
would justify the conclusion that their matrimonial domi-
cile was elsewhere . . . . We conclude that the matri-
monial domicile of the parties to this marriage was in the
state of Tennessee, and that previous to the acquisition of
a domicile, facto et animo, by the husband in this country
the laws of that state must furnish the rule of decision as
to their marital rights. . . . In its application to the facts
of this case, we therefore, conclude that the instruction in
question was erroneous."

The ruling on this point was not essential to the determination of
the case, and this the court admits."' But the question was pre-
sented by the record, was the point principally discussed in argu-
ment, and counsel concurred in expressing a desire that it be
decided. It is of a wholly different kind of authority than a broad
general statement where the exact point is not before the court.' 2

McIntyre v. Chappel was doubted in a later Texas decision.13

This case is a good one to show how the facts of many of the
cases lie close to the question which will test the correctness of
the quoted rule, but not quite touch it. The contest was over the
ownership of a slave-by the laws of Texas, movable property-
which was levied on as the property of Barrow and claimed by his
wife as her separate property. Husband and wife had resided in
Mississippi, but had decided to move to Texas. While visiting

'As the learned judge points out, the verdict was against the law and
the evidence and a new trial should have been granted, for the community
law in any event would not have applied to this property.

ISays the editor of the 3d edition of Wharton, Conflict of Laws, Vol. I,
403 n.: "It is somewhat singular that, in the only case in which it appeared
that the intention was to establish a matrimonial domicile at a place other
than the previous domicile of either party, the applicability of the rule
was denied."

"State v. Barrow (1855) i5 Tex. x79, 65 Am. Dec. iog.
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Mrs. Barrow's parents in Tennessee, evidently while on their way
to Texas, Mrs. Barrow's father gave her the slave in controversy
for her own exclusive use and benefit. The Barrows took the
slave directly to Texas. If Tennessee law governed, the slave
became the husband's property; if Texas law, or Mississippi law,
the separate property of the wife. The court said the question
was whether Tennessee or Texas law was applicable, and held
that the Texas law applied, evidently because the parties having
intended to become domiciled in Texas must be deemed to have
intended Texas law to govern future acquisitions. The Missis-
sippi law, however, was in evidence. Applying the general
principle that the former domicile was not lost until a new one
was acquired, the law of Mississippi would govern, and the result
of the case would be the same-the wife would get the slave.
The court recognized this.

Professor Dicey defines a "matrimonial" domicile14 as that of
the husband at the time of the marriage, with a query whether the
intended domicile is included under English law. As he says:

c . * . On the theory . . . of a tacit contract between
the parties about to marry, that their mutual property
rights shall be determined by the law of their matrimonial
domicile, the extension of the term so as to include the
country in which they intend to become, and do become,
domiciled immediately after their marriage seems to be
reasonable."

This tacit contract theory is discussed below. Westlake' seems
to be more sure of this point. Wharton on Conflicts-8 believes
that the "matrimonial" domicile is the" intended permanent resi-
dence, but Minor'7 very vigorously and, it is submitted, correctly,
says:

"to hold that country where the husband intends to settle
(the factumn not combining with the animus) to be his
domicile, whether 'matrimonial' or otherwise, is violative
of one of the leading principles governing the acquisition
of a domicile of choice."

judge Story gives two grounds for his "matrimonial domicile"
rule :18

14Conflict of Laws (2d ed. 19o8) 5H.
Op. cit. sec. 4o.

" (3d ed.) sec. i9o.

'Conflict of Laws, sec. 81.
' Op. cit. sec. 199.
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"Treated as a matter to be governed by the municipal
law to which the parties were or meant to be subjected by
their future domicile, the doctrine seems . . . capable of
solid vindication."

This seems pure assertion, for no explanation is given of the way
the municipal law can affect matters before the actual domicile
is fixed there; and this is the very point to be established.

The second reason suggested is that of a tacit matrimonial con-
tract. To this the author seems to incline, for stating his belief
as to what the accepted doctrine will be, he adds:

"for in England as well as in America, in the interpreta-
tion of other contracts, the law of the place where they
are to be performed has been held to govern."'91

Stating the argument a little more fully: A and B are to be
joined in wedlock. They might have contracted expressly with
reference to rights in property owned by them at the time
or thereafter to be acquired ;20 but because they enter into no
express contract, we will say that they tacitly contracted with
reference to marital rights in property by accepting the provisions
of the law in that respect. "The tacit contract is to be construed
precisely as if the laws of the place were inserted in it.' '21 And
imputing further intentions to the parties, we can say they tacitly
contracted according to the provisions of the law where they were
going to live. This would be allowed either on the theory that
the parties intended to be governed by this law in making their
contract,22 or that it was the place of performance. 23

The doctrine of tacit contract seems to have found favor with
European writers, and is not without support in the authorities
in common-law jurisdictions.2 4

'But elsewhere judge Story does not appear to approve of the doctrine

of tacit consent as regulating the rights and duties of matrimony. See
Story, op. cit. sec. 19o.

2' Note that such an agreement is not a part of the marriage contract
at all, but a wholly different one.

Castro v. Illies (1858) 22 Tex. 479, 73 Am. Dec. 277, 283.
""As the contract of marriage was entered into and solemnized with

the intention that it should be performed and fulfilled in the state of
Connecticut . . ." Mason v. Fuller (1869) 36 Conn. x6o, 162.

'Authority may be found for either or both of these views as to the
law governing the validity of contracts. See articles discussing the sub-
ject by Professor Joseph H. Beale (igog) 23 I-Av. L. REv. 79, i94, 26o.

' See Story, op. cit. sec. 147 et seq.; Wharton, Conflict of Laws (3d ed.)
i9o; Westlake, Private International Law (5th ed.), 74 et seq. In Besse
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The whole argument seems to go at the question the wrong
way. Calling a marriage a contract does not solve the legal puz-
zle of the relationships arising therefrom. It is true that people
get into the married state via the contract route. But, once in,
there is a relationship created which is much more than a matter
of contract, and which depends for its rights and duties not upon
the consent of either of the parties, but upon the authority of
the law. Would it be argued that the common-law right of a
husband to discipline his wife with a stick no bigger than his
thumb was a matter of tacit consent between the spouses? The
right of control over the wife's person seems clearly a right given
by law as an incident of the marital status, but hardly more clearly
than the right of curtesy in her reality and ownership of her
chattels, and the power to reduce her choses in action to posses-
sion. Any explanation of marital rights on the basis of a tacit
contract flies in the face of the facts. Laymen generally know
very little about the law until they get involved in a lawsuit, and
two young people anxious to wed do not sit up nights reading up
on the law of marital property. They probably know very little
about it, and what knowledge they do have is of the most general
and indefinite kind. For the common law to give the husband
all the wife's persondl property, and then say that the reason is
because the wife tacitly contracted to give it, is adding insult to
injury.

A tacit agreement, if real, ought still to apply when the parties
move from their first marital home to another jurisdiction and
there acquire property; but there is ample authority that in such
a case, the first law no longer applies, and the law of the new
domicile governs.2 5 The tacit agreement, if there were such a

v. Pellochoux (1874) 73 Ill. 285, 292, the court says: "In all marriages,
the parties may be presumed to tacitly adopt the laws of their domicile,
and to agree to be governed by them, but the obligation will be limited by
the extent of these laws."

"Saul v. His Creditors (827 La.) 5 Martin N. S. 569, 2 Beale, Cas. on
Conflict of Laws, 220 and cases cited; Wharton, op. cit. sec. 191; Story,
op. cit. sec. 178; 57 L. R A. 366, n. The contrary seems to have been
held in an English case, De Nicols v. Curlier (1899, H. Lords) [igoo] A. C.
21. The case is stated in Westlake, op. cit. 79: "The consorts, both French
by nationality and domiciled, were married in France without express
contract, and therefore under the system of community. They removed
to England, where the husband was naturalized, and where they amassed
by their industry a large fortune, of which a part was invested in English
freeholds and leaseholds and a part remained in money and securities.
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thing, ought to apply to land as well as to personalty; but rights in
land acquired by parties upon marriage are governed by the law
of the situs of the land.2 8

"Matrimonial domicile" may be used as a term of convenience
to designate the domicile of the husband which the wife assumes
upon marriage ;27 but as used to describe a place where an actual
domicile has not been established, the doctrine seems utterly
opposed to settled common-law rules of domicile, whatever may
be -said for it under any other system of law. It is not established
by conclusive authority. The repeated citation of the language
of Judge Story seems another case where the shadow of a great
name has darkened the clearness of judicial expression.

II

What is "matrimonial domicile" in a divorce suit? The term
is a recent one in this branch of law. Writers on conflict of laws
do not use it; nor do the standard writers on domestic relations;
nor is it taken over in this connection from the cases involving
rights in marital property, for no mention of these cases is made
in this connection, nor does the suggestion of "matrimonial"

The husband having died, leaving a will by which he had disposed of the
whole as though he were sole owner, the widow claimed her share as of
a community, and the House of Lords decided unanimously in her favor
as to the personal chattels, which alone were before it." Mr. Baty, in
Polarized Law, 96, explains the case by saying that it proceeded solely on
the finding that the settlement made by Fr.nch law for the parties must
be held equivalent to an express contract by them to adopt it. "As foreign
law is a matter of fact, it may in the future fail to be shown even for
France; and certainly it may fail to be shown in the case of other
countries." Cf. Dicey, Conflict of Laws (2d ed.) 511-14.

"Story, op. cit. sec. 159; Minor, op. cit. sec. 8o; 57 L. R. A. 353, n.
In De Nicols v. Curlier [goo] 2 Ch. 41o, Kekewich, 3. applied the con-
tract made for the parties by the French code to interests in land in
England. The decision seems a clear error, but Westlake, op. cit. 81,
approves the result believing "the doctrine of tacit contract on marriage
to be well founded, and that the unity of the matrimonial system of prop-
erty generally coincides best with the wishes of persons who, by not
entering into an express contract, show they do not desire complicated
or unusual arrangements."

I just why the first home of the parties is any more "matrimonial" than
one to which they subsequently remove is not clear, but the distinction
seems to be made. See Wharton, op. cit. sec. x19; Story, op. cit. sec. 178.
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domicile as an intended domicile ever appear in cases of this kind.
It is not found in the digests. Only in a very recent work does
the term appear,28 and its use therein is evidently based on the
language of the courts in late cases, without additional definition
of meaning.

A "matrimonial" domicile for the purpose of divorce, as some-
thing different from the actual domicile of husband or wife,
gained for a time some recognition in the Scotch cases. In Jack
v. Jack29 there was held to be jurisdiction to grant a divorce tQ a
husband who had formerly lived in Scotland with his wife, even
though it was admitted in his pleading that he had been for some

time a minister of the gospel in the state of New York, without
any present intention of returning. The theory the court went on
was that the "matrimonial domicile" of the pair was still in
Scotland. Lord Neaves said :0

"Perhaps, individually speaking, [the husband] may be
domiciled in America. But the question still arises,
whether, as regards the Married pair, the matrimonial
domicile, as it may be called, has been transferred from
Scotland to any other country. ... "

And the meaning of "matrimonial domicile" was explained by
the Lord Justice Clerk :" -

"It would seem, then, that the place of residence of the
married pair for the time is the place where jurisdiction
ought to be found to give redress for conjugal infidelity,
without inquiring whether the husband's domicile of suc-
cession may be in .another country. . . . The place of
residence has appropriately been called the domicile of the
marriage."

Lord Deas, however, characterizes the use of the term "matri-
monial domicile" as misleading, figurative and wanting in judicial
precision:

"Domicile belongs exclusively to persons. Having
ascertained the domicile of the husband, and the domicile
of the wife, the inquiry into domicile is exhausted."

.9 t C. L. 51o, 512.

(1862) 24 Ct. Sess. 2d Ser. 467.10 Ibid. p. 476.
' Ibid. p. 483.
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The conception of the "matrimonial domicile" as a temporary
home of husband and wife was again brought out in Pitt V. Pitt.82

The Lord Justice-Clerk said :33

"The pursuer's English domicile of origin might subsist
for many purposes, and yet he might be domiciled in this
country so as to give jurisdiction to a Scotch Consistorial
Court."

And Lord Cowan itated that

". .. it does not require to be shewn that the domicile
to found jurisdiction is the paramount and real domicile of
the parties, or, in other words, the domicile for governing
succession; but that the essential matter to be investigated
in each case is the matrimonial domicile-the residence
of the married pair-where, as their home, they live and
cohabit, or ought to live and cohabit, as man and wife."

Pitt v. Pitt was reversed in the House of Lords.8 4 The validity

of the doctrine of "matrimonial domicile" as a basis for jurisdic-
tion was not settled, as the eminent counsel for the respondent, Sir
R. Phillmore and Sir Hugh Cairns, abandoned the ground as
untenable, a concession suggested by the Lord Chancellor to
"be quite in accordance with the law of the case."135

But in Le Mesurier v. Le Mesurier6 where the question was
considered by the Judicial Committee of the Privy Council, the
conclusion on the point was that "the domicile for the time being
of the married pair affords the only true test of jurisdiction to
dissolve their marriage." Lord Watson said:

... any judicial definition of matrimonial domicile
which has hitherto been -attempted has been singularly
wanting in precision, and not in the least calculated to
produce a uniform result. . . . The introduction of so
loose a rule into the jus gentium would, in all probability,
lead to an inconvenient variety of practice, and would
occasion the very conflict which it is the object of interna-
tional jurisprudence to prevent."

(1862) I Ct. Sess. 3d Ser. io6.
"Ibid. p. 117.

(864) 4 Macqueen, App. Cas. 627.

See also, Niboyet v. Niboyet (1878 Ct App.) L. R 4 P. D. i.
(Priv. Counc.) [1895] A. C. 517, 540, 538.
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Yet, in the two famous cases -of Atherton v. Atherton"' and
Haddock v. Haddock"8 the fact that a decree of divorce was or
was not given by the court of the "matrimonial" domicile was
made the turning point as to whether a second state must, under
the "due faith and credit" clause, recognize the validity of such
a decree given in the absence of the defendant. It would be
affectation of learning to go over the ground covered by these
and similar cases, in the light of the voluminous discussion of the
subject by capable commentators. The one point we want to
find is the difference between a "matrimonial" domicile and any
other kind of domicile.89 The Atherton case was said in Had-
dock v. Haddock to have been expressly decided on the ground
that the "matrimonial" domicile of the parties was in Kentucky.
This was what, in the mind of the court, made the difference;
and that is all the help on the point given by the Supreme Court
cases, except that in a later decision the Atherton case was fol-
lowed on similar facts.4 0

(igoi) 181 U. S. '55.
(i9o6) 2oi U. S. 562.
It will be remembered that in Atherton v. Atherton the parties were

married in New York and immediately took up their residence in Ken-
tucky. Here the husband, after his wife had left him, had secured a
divorce in accordance with the regular Kentucky procedure on the ground
of desertion. Later, Atherton was made the defendant in an action for
limited divorce in New York, the state to which his wife had returned;
and it was there decided that the Kentucky decree was inoperative in
New York, and the wife was given the decree prayed for. The United
States Supreme Court held this a violation of due faith and credit to the
Kentucky divorce. Mr. Justice Gray, in delivering the opinion, cautiously
limited the holding to the facts before the court, and pointed out that
Kentucky was the "only matrimonial domicile of the husband and wife."
In Haddock v. Haddock, the parties were married in New York; Haddock
went to Connecticut and secured a divorce there on the ground of deser-
tion. The wife remained in New York, and having brought suit for
limited divorce, Haddock set up the Connecticut decree. Judgment wag
given for Mrs. Haddock, however, and this was held to be no violation
of due faith and credit.

' Thompson v. Thompson (1913) 226 U. S. 55i. The parties were
married and lived in Virginia, where the husband had secured a limited
divorce on the ground of desertion. When the wife sued in the District
of Columbia, after having made her residence there, it was held that due
faith and credit required recognition of the Virginia decree. "It is clear,
therefore, under the decision in the Atherton case, and the principles upon
which it rests, that the state of Virginia had jurisdiction, and the proper
courts- of that state could proceed to adjudicate respecting it upon
grounds recognized by the laws of that state," said the Court. The point
was not further discussed.
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It has been contended that a "matrimonial domicile" is not
simply the common domicile of husband and wife, but is "that
place where one spouse is rightfully domiciled and where the
other ought to be to fulfill the marital obligations."141 It is believed
that there would be great difficulty in making this test work.
Where ought a husband to be to fulfill his marital obligations?
Anywhere, surely. If he has treated his wife with such cruelty
that she has been compelled to leave him, his fault is not that he
is living in the wrong place, but that he did not behave properly
at home. Even if the husband deserts, his wrong is not in
going to a new place to live-that is proper enough; the miscon-
duct is in abandoning his wife. In Atherton v. Atherton, the
New York court found that the wife had left the husband through
no fault of hers, and was therefore rightfully domiciled in New
York. The same must have been found in Thompson v. Thomp-
son; yet in each of those cases the decree secured by the husband
in the state where the parties had lived together, and where the
husband still was living, was conclusive. If the test suggested is
what determines "matrimonial domicile," why was it not open to
the New York or District of Columbia court to find, as they did,
that the wife was rightfully domiciled within the jurisdiction, and
why would not that finding be material?

It has also been suggested that the "matrimonial domicile" is
something that stays with a party who is abandoned or who is not
in fAult, so long as he or she stays within the jurisdiction where
the parties had their common domicile, but that such innocent
party can move to another jurisdiction and the "matrimonial
domicile" will go along.42 If the husband and wife lived in
Mexico, for instance, as in the Montmorency case, and he aban-
doned his wife there, the matrimonial domicile stays with her, and
she could transfer it to Texas by going to that state to live. But
if this were so, why could not the wife in Atherton v. Atherton
or in Thompson v. Thompson show that she had been wronged,
and that when she took up a residence apart from her husband,
the "matrimonial domicile" went with her? That is just what
she could not do in either one of those cases.

From the language of the judges in the Supreme Court deci-
sions mentioned, it would seem that a "matrimonial domicile" is

' Robert J. Peaslee, Ex Parte Divorce (1915) 28 HAwv. L. REv. 457,

469.
' 2Montmorency v. Montmorency (igii Tex. Ct. of Civ. App.) 139 S. W.

1168. See also Parker v. Parker (igi5 C. C. A. 5 C.) 2 Fed. 186, 137
C. C. A. 626.
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regarded as nothing more than the place where husband and wife
have their common domiciles,"3 and the use of the term in several
recent decisions seems to indicate that this is the sense in which
it is used." "Where parties are married out of the state but come
to reside in the state afterwards, [they] thus establish a domicile
of matrimony therein." 45 Applying this simple definition to the
matter under discussion, namely, the use of the term in divorce
proceedings, "matrimonial domicile" would, of course, mean the
place where the parties last lived as husband and wife with the
intent of making that place their home. 8 This too, is the natural
meaning of the term. It seems neither necessary nor desirable
to make further complications in an already tangled question by
ascribing to these words a more difficult meaning.

It may well be that the introduction of this term into the law
of divorce was a judicial mistake, "that what in the Atherton
case .. .was referred to out of abundant caution .. .was later
seized upon, in the Haddock case, . ..and .. . invested with
magical qualities it did not, and does not possess.' 47  Perhaps
too, it works injustice.48 In the years since Haddock v. Haddock
was decided, it has not become any easier to "see any ground for
distinguishing between the extent of jurisdiction in the matri-
monial domicile and that .. . in a domicile later acquired;"4 but
such a distinction has been made by a court from which there is no
appeal in this world, has been taken up by lesser tribunals, an4 has
vitally affected the people whose rights have been decided under

"The headnote in the Thompson case says: "The state in which the
parties were married, and where they reside after marriage, and where
the husband resided until the action for divorce was brought, is the
matrimonial domicile. . . ." In Atherton v. Atherton the marriage took
place in New York.

"Perkins v. Perkins (1916) 225 Mass. 82, X13 N. E. 841; Callahan v.
Callahan (I9o9) 65 Misc. Rep. 172, 121 N. Y. Supp. 39; Hall v. Hall
(igio) 139 App. Div. i2o, 123 N. Y. Supp. IO56; Benham v. Benham
(I9io) 69 Misc. Rep. 442, 125 N. Y. Supp. 923; People v. Catlin (igio)
69 Misc. Rep. 191, 126 N. Y. Supp. 350; Post v. Post (i91) 71 Misc. Rep.
44, 129 N. Y. Supp. 754; State ex rel. Aldrach v. Morse (19o6) 31 Utah
213, 87 Pac. 705, 7 L. R. A. (N. S.) 1127. See also (I915) 4 CAL. L. Rxv.
59,2 BENCH AND B A 37.

"State ex rel. Aldrach v. Morse, supra.
'Callahan v. Callahan, supra.
'2 BENCH AND BAR 37, 41.

See (198) 21 HARv. L. REv. 296.
'Holmes, J., dissenting, in Haddock v. Haddock, supra. See also,

Andrews, J., in Callahan v. Callahan, supra.
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it. Civilization has not come to an end, but human happiness of
individuals has been made or marred by it. Unless the doctrine
is soon repudiated, it bids fair to become permanently fixed in the
law. The real difficulty seems to be not in the term "matrimonial
domicile," but in the erroneous rule of law which has been
supported by reliance upon it.



FAULTY ANALYSIS IN EASEMENT AND
LICENSE CASES

WESLEY NEWCOMB HOHFELD
Professor of Law, Yale University

A recent Pennsylvania case, Penman v. Jones,' involving im-
portant coal mining interests, suggests not only some brief obser-
vations on what appears to be a novel decision as to easements,
but also some critical comments on that which is of far greater
significance: the reasoning by which the result was reached.2

The unusual chaos of conceptions and inadequacy of reasoning
in easement and license cases have not infrequently been em-

phasized-without, however, any suggestion either as to the cause

of the difficulties involved or as to the remedy to be applied.
Thus, a learned New Jersey judge, Vice-Chancellor Van Fleet,

has put the matter in terms none too strong :3

"The adjudications upon this subject [easements and
licenses] are numerous and discordant. Taken in their
aggregate, they cannot be reconciled, and if an attempt
should be made to arrange them into harmonious groups,
I think some of them would be found to be so eccentric
in their application of legal principles, as well as in their
logical deductions, as to be impossible of classification."

The difficulties so justly lamented by the New Jersey court
find striking exemplification when one ponders and compares
the majority opinion and the dissenting opinion in Penman v.
Jones.5 It is believed, moreover, that a close examination of this

case and others may suggest both cause and remedy.
In 1873, A (Lackawanna Iron & Coal Co.), the owner of a

certain large tract of land, sold and conveyed a part of it to B,
excepting and reserving to the grantor, its "successors and

1 (19x7, Pa.) ioo Aft. io43.
'Similarly interesting for its reasoning and for its application of funda-

mental legal conceptions is the comparatively recent case of Graff Furnace
Co. v. Scranton Coal Co. (914) 244 Pa. 592, 598.

"East Jersey Iron Co. v. Wright (188o) 32 N. J. Eq. 248, 254. The italics
in the passage quoted from this case and also in the passages to be
hereafter quoted from other cases are those of the present writer.

"Compare Chancellor Kent's remarks on the same subject, 3 Kent, Cons.
*453.

1 (x917, Pa.) Ioo AtL 1043.
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assigns," the underlying mineral estate, in apt words creating
a fee therein, together "with the sole right and privilege to
mine and remove the same [coal and minerals] by any sub-
terranean process incident to the business of mining, without
thereby incurring, in any event whatever, any liability for injury
caused or damage done to the surface of said lot:'

Eighteen years after this, that is in 1891, A, by a single
instrument sold and conveyed to C (Lackawanna Iron & Steel
Co.) all the coal under its lands; that is, created subjaceni
estates in fee, the superjacent estates being, by exception, vested
in the grantor.6 Included in the deed of conveyance, conveying
all told about sixty-two parcels, was the subjacent mineral estate
below B's lot. While this deed conferred, comprehensively, the
"right" to "mine and remove the said coal" from the sixty-two
parcels, the right and privilege of letting down the surface were
given in specific terms only as regards a single tract not directly
connected with B's lot.

On the other hand, as regards all the parcels included, the
instrument purported to convey "all the estate, right, title,
interest, benefit, property, claim, and demand whatsoever"
together with "all and singular the . . . appurtenances . . .
belonging to the said . . . property or in any wise appertaining
to the same."

Twenty-four years later A executed a deed to D, a trust com-
pany, for "all and every the real estate or interest of any kind

or nature" in certain land including, inter alia, the lot previously
sold to B and "the coal and minerals underlying the same." Sub-

sequently D quitclaimed to E (who had derived title from B),

'The superjacent estate, though often spoken of as "remainifig," after
severance, in the grantor, is really, of course, a somewhat modified legal
interest, that is an aggregate of rights, privileges, powers and immunities
relating to the smaller corpus of land and having somewhat different ele-
ments or characteristics than the aggregate relating to the larger corpus
originally "owned."

For this reason the usual language of the books is hardly adeuate,-
e. g., Tiffany, Real Property (i9o3) sec. 383:

"The purpose and effect of an exception in a conveyance is to except or
exclude from the operation of the conveyance some part of the thing or
things covered by the general words of description therein, as when one
conveys a piece of land, excepting a certain part thereof, or the houses
thereon, it being always of a thing actually existent. A reservation, on the
contrary, as defined by the common-law writers, is a clause by which the
grantor reserves to himself some new thing 'issuing out of' the thing
granted, and not in esse before."
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with the express purpose of investing E of the right of surface
support against the owner of the subjacent estate.

In a suit by E against F for breach of a contract to purchase
the surface lot, it was held by the Supreme Court of Pennsyl-
vania, Moschzisker and Stewart, JJ., dissenting, that the "right
and privilege" of letting down the surface of B's lot did not
pass from A to C by the conveyance of 1891; that such "right
and privilege" did pass by the later conveyance to D; and that
by the latter's quitclaim deed the "right and privilege" were
released and extinguished in favor of E, so as to make E's
interest perfect as regards the right of surface support.

There are thus presented three questions: (I) Under the
conveyance of i89i, did the "right and privilege" of letting
down the surface of B's lot pass to C as an easement appurtenant
to the subjacent mineral estate? (2) Did such "right and
privilege" pass, under the language of the conveyance, inde-
pendently of its being an easement? (3) Was the court con-
sistent in holding, in spite of its negative answer to the second
question, that the language in the conveyance from A to D
was sufficient to pass the "right and privilege" to D? Each
of these points may, for the sake of clearness, be somewhat
separately considered.

(I) DID THE "RIGHT AND pRIVILEGE" PASS AS AN EASEMENT?

All legal interests concerning land or other tangible objects'
may, on adequate analysis, be seen to consist of more or less
comprehensive aggregates of rights (or claims), privileges,

'As regards the unfortunate tendency to blend and confuse non-legal
(physical) and legal conceptions, especially in the use of the term "prop-
erty" with rapid shifts to indicate both the physical object and the legal
interest relating to it, see the detailed discussion in the writer's article,
Fundamental Legal Conceptions as Applied in Judicial Reasoning (1913)
23 YAix LAW JoURNAL, 16, 20 seq.

Compare also (,9,7) 26 YALE LAW JoURNAL, 710, 721:
"A man may indeed sustain close and beneficial physical relations

to a given physical thing: he may physically control and use such
thing, and he may physically exclude others from any similar control
or enjoyment But, obviously, such purely physical relations could
as well exist quite apart from, or occasionally in spite of, the law
of organized society: physical relations are wholly distinct from
jural relations. The latter take significance from the law; and, since
the purpose of the law is to regulate the conduct of human beings,
all jural relations must, in order to be clear and direct in their mean-
ing, be predicated of such human beings. The words of able judges
may be quoted as showing their realization of the practical importance of
the point now being emphasized: Mr. Chief Justice Holmes, in Tyler v.
Court of Registration (1goo) 175 Mass. 71, 76: 'All proceedings, like all
rights, are really against persons. Whether they are proceedings or rights
in rem depends on the number of persons affected."
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powers, and immunities vested in the "owner" of the interest,
other persons indiscriminately being under the respective cor-
relative duties, no-rights, liabilities, and disabilities." The

'See Fundamental Legal Conceptions as Applied in Judicial Reasoning
(x917) 26 YALE LAW JoURNAL, 710, 746:

"Suppose, for example, that A is fee-simple owner of Blackacre. His
'legal interest' or 'property' relating to the tangible object that we call
land consists of a complex aggregate of rights (or claims), privileges,
powers, and immunities. First: A has multital legal rights, or claims, that
others, respectively, shall not enter on the land, that they shall not cause
physical harm to the land, etc., such others being under respective correla-
tive legal duties. Second: A has an indefinite number of legal privileges
of entering on the land, using the land, harming the land, etc., that is,
within limits fixed by law on grounds of social and economic policy, he
has privileges of doing on or to the land what he pleases; and correlative
to all such legal privileges are the respective legal no-rights of other
persons. Third: A has the legal power to alienate his legal interest to
another, i. e., to extinguish his complex aggregate of jural relations and
create a new and similar aggregate in the other person; also the legal
power to create a life estate in another and concurrently to create a
reversion in himself; also the legal power to create a privilege of entrance
in any other person by giving 'leave and license'; and so on indefinitely.
Correlative to all such legal powers are the legal liabilities in other per-
sons,--this meaning that the latter are subject, nolens volens, to the changes
of jural relations involved in the exercise of A's powers. Fourth: A has
an indefinite number of legal immunities, using the term immunity in the
very specific sense of non-liability or non-subjection to a power on the part
of another person. Thus he has the immunity that no ordinary person
can alienate A's legal interest or aggregate of jural relations to another
person; the immunity that no ordinary person can extinguish A's own
privileges of using the land; the immunity that no ordinary person can
extinguish A's right that another person X shall not enter on the land or,
in other words, create in X a privilege of entering on the land. Correlative
to all these immunities are the respective legal disabilities of other persons
in general.

"In short, A has vested in himself, as regards Blackacre, multital, or
in rein, 'right-duty' relations, multital, or in rem, 'privilege-no-right'
relations, multital, or in rem, 'power-liability' relations, and multital,
or in rem, 'immunity-disability' relations. It is important in order
to have an adequate analytical view of property, to see all these
various elements in the aggregate. It is equally important, for many
reasons, that the different classes of jural relations should not be loosely
confused with one another. A's privileges, e. g., are strikingly independent
of his rights or claims against any given person, and either might exist
without the other. Thus A might, for $ioo paid to him by B, agree in
writing to keep off Blackacre. A would still have his rights or claims
against B, that the latter should keep off, etc.; yet, as against B, A's own
privileges of entering on Blackacre would be gone. On the other hand,
with regard to X's land, Whiteacre, A has, as against B, the privilege of
entering thereon; but, not having possession, he has no right, or claim,
that B shall not enter on Whiteacre."

For a more detailed analysis, explanation, and discrimination of the
fundamental jural relations, see the earlier article, Fundamental Legal
Conceptions as Applied in Judicial Reasoning (1913) 23 YAIE LAW

JouRNAL, 16.
As there indicated, p. 41, the best synonym for "legal privilege," in the

very specific sense of "no-duty," is "legal liberty!"
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aggregate of the easement owner differs from that of the
ordinary complete owner of land only in being far more limited
as regards the number and the quality of the constituent jural
relations involved. For this reason it is a serious obstacle to
closte analysis and clear thinking that courts and writers habitually
deal with the easement (as they do also with all other legal
interests) as if it were a simple unity to be adequately described
by a few loose and ambiguous terms such as "property," "title,"
"ownership," "right of ownership," "right," "privilege," "incor-
poreal (!) right," etc.-terms utterly insufficient to indicate the
precise elements involved. - In none of the books has any strict
analytical method been pursued. Some typical "definitions"
disclose at a glance how hopelessly inadequate they are to indicate
the varieties of jural relations actually included in each of the
various kinds of easements. The unfortunate fallacy consists
in treating as if it were a solid, unanalyzable unity that which

'Jones, Easements (1898) sec. I:

"An easement is a privilege without profit which one has for the benefit
of his land in the land of another."

Tiffany, Real Property (19o3) 677:

"An easement is a right, in one person, created by grant or its equivalent,
to do certain acts on another's land, or to compel such other to refrain
fron doing certain acts thereon, the right generally existing as an accessory
to the ownership of neighboring land, and for its benefit."

Mr. Justice Thompson, in Big Mountain Improvement Co.s Appeal
(1867) 54 Pa. 361, 369:

"This was but the grant of an easement although described to be in fee,
which is generally defined to be 'a liberty, privilege or advantage which
one may have in the lands of another without profit:' Gale & Whately on
Easements 6."

The usual definitions and explanations of "profits" and other "incor-
poreal" hereditaments are similarly deficient and unsatisfactory. Compare,
e. g., Tiffany, Real Property (1903) 678:

"An easement is to be distinguished from a profit cl prendre, which
signifies a right in a person to take a part of the soil belonging to another
person, or something growing or subsisting on or in the soil."

The most significant and distinguishing elements in the entire aggregate
of the "profit" owner are those which the books constantly fail to point
out, viz., the legal powers of acquiring ownership of severed parts of the
"servient" land by exercising the legal privileges of making physical
severance. Of course, rights (or claims) and immunities, as well as priv-
ileges and powers, constitute elements in the profit owner's "aggregate."
See post pp. 97 seq.
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is really a complex aggregate of many distinct jural relations,
actual and potential.' 0

Consider, for example, a right of way over Y's land Whiteacre,
the "servient" tenement, X being the owner of Blackacre, the
"dominant" tenement. Without attempting an exhaustive analy-

sis of this interest, it is clear that the most significant jural rela-
tions included in X's complex aggregate are as follows: First,

X has rights, or claims, against others,-Y and third parties,-
that they shall not interfere with his crossing of Whiteacre, as
e. g., by erecting an obstruction;"1 and all such other persons

are under respective correlative duties not to interfere, etc.

Second, the most striking jural relations in X's complex aggre-
gate consist of his legal privileges of crossing Whiteacre in

various ways (as by walking, riding or driving); i. e., his

privilege in any such case is the negation of the duty to stay

off which X would be under were it not for the special easement

facts distinguishing him from other individuals. Correlative to

X's privileges are the no-rights of Y; i. e., Y has no rights

that X should stay off. Though, unfortunately, the point is

generally overlooked, and sometimes, in effect, denied,' 2 these
"privilege-no-right" relations are as true jural relations as the
"right-duty" relations already referred to.' 3  Moreover, it is

"The same tendency is manifest in the usual attempts to analyze even

the most complex and intricate kinds of jural interests, such as equitable

trust interests, corporate ownership, etc. Compare as regards trusts,

Fundamental Legal Conceptions as Applied in Judicial Reasoning (1913)
23 YAIE LAW JotRwAL, 16-i9; The Relations between Equity and Law

(1913) 1i MicH. L. REv. 537, 553; The Conflict of Equity and Law (1917)
26 YA=E LAw JouRNAL, 767-770; and, as regards the analysis of corporate

ownership, The Nature of Stockholders' Individual Liability for Corpora-
tion Debts (19o9) 9 COL. L. Rav. 285, 287 seq.; The Individual Liability

of Stockholders and the Conflict of Laws (igio) io CoL. L. Rv. 283,
296-326.

u These are, of course, multital rights (so-called rights in rein), as con-

trasted with paucital rights (so-called rights in personam).
For an extended analysis and explanation of these conceptions and

terms-so often misunderstood-see Fundamental Legal Conceptions as

Applied in Judicial Reasoning (917) 26 YALE LAW JoURNAL, 710.
For an explanation of the terms, jus in re and jus in re aliena, see Ibid.,

734 seq.
"See Pollock, Jurisprudence (2d ed., i9o4) 62; and cf. Del Vecchio,

Formal Bases of Law (tr. by Lisle, 1914) 166-182.
"See Fundamental Legal Conceptions as Applied in Judicial Reasoning

(913) 23 YALE LAw JoutRNAL, 16, 42, n. 59, criticising, inter alia, the views
expressed in Pollock, Jurisprudence (2d ed., x9o4) 62.

See also ante, p. 69, n. 8.
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the privilege elements in X's interest, involving an affirmative
activity on Y's land, Whiteacre, that cause his easement to be
classified as affirmative, in contrast to a negative easement, such
as that of light. Third, X has various legal powers: e. g., the
power, subject to certain limitations, to create in others, e. g.,
servants and guests, respective privileges of crossing Whiteacre;
the power to alienate his aggregate of relations by conveying it,
along with his main Blackacre interest, to M-such alienation
really consisting of the extinguishment of X's own relations
and the creation of new and corresponding relations in M ;14 and
the power to extinguish his aggregate of relations in favor of
Y, leaving no-rights (or no-claims), duties, liabilities and dis-
abilities in place of his previous interest, together with a cor-
responding transformation of jural relations as regards Y and
all third persons. Fourth, X has various legal immunities, the
term "immunity" being here used in the very definite sense of
non-liability or non-subjection to legal power on the part of
another person. Thus, e. g., X is free from the power of any
person, under ordinary conditions, to extinguish his easement
interest.

Passing from affirmative easements to those classified as nega-
tive, the typical case is the easement of light. In that case the
aggregate consists of rights, or claims, powers and immunities;
the significant thing being the absence of privileges to be
exercised by X through affirmative acts on Y's land.15

Coming nearer to the problem of the principal case, let us
consider two adjacent parcels, Brownacre, owned by J, and
Greenacre, owned by K. In the absence of special facts operat-
ing in favor of J or others, K has so-called "natural rights" to
lateral support; i. e., such rights, or claims, exist as ordinary
elements of K's aggregate of jural relations called "ownership

"'As regards the "alienation" of "legal interests," see the article already
cited (1913) 23 YALE, LAw JouRNAT, 16, 24, 45; also Professor Walter W.
Cook, The Alienability of Choses in Action (igi6) 29 HAgv. L. REv. 816-

.837; The Alienability of Choses in Action--A Reply to Professor Williston
(917) 30 Hav. L. REv. 449-485.

15 Compare Holmes, in 3 Kent Com. *419, note (c):
"In general it is supposed that the duty of the servient owner is the

same as that of third persons in point of law, viz., to abstain from inter-
fering with a right in rem, although it is more onerous in point of fact, by
reason of his occupation of the land. See D. 43. 19. 3, sec. 5; Saxby v.
Manchester, Sheffield, &c., R. Co., L. M. 4 C. P. I98. But see Lawrence v.
Jenkins, L. R. 8 Q. B. 274."
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of Greenacre,"--being in no way dependent on special grant or
equivalent operative facts, such as reseration or prescription.
That is to say, K's right that J shall not, by removing the lateral
support, cause K's land to collapse is exactly of the same general
character as K's ordinary right that J, having no "right of way"
easement or other basis of privilege, shall not walk across
Greenacre.

Suppose, however, that K should, by instrument of grant
under seal, purport to create in J, his heirs and assigns, the
"right and privilege," of causing, through removal of support,
the collapse of I's land. Is there any reason why the aggregate
of relations so created should not be considered an "easement,"
and thus involve the application of the usual rules as to the
alienation of easements, that is, that easements appurtenant pass
ordinarily with the dominant estate even without express men-
tion,1 and, a fortiori, under a clause as to "appurtenances?"
How, if at all, does J's aggregate of jural relations concerning
and affecting Greenacre differ from X's aggregate of jural
relations called "right of way" over Whiteacre?

In the Greenacre case, as in the Whiteacre case, we can easily
discover right (claim) elements, privilege elements, power ele-
ments and immunity elements. The privilege is that of causing
the collapse of K's land through removal of his own soil and
concomitant change in the operation of natural forces on K's
land. The privilege is limited, as indicated, to causing collapse
in a particular mode, viz., through change in the operation of
natural forces through removal of J's own soil. The power
elements and immunity elements are equally obvious. Similarly,
there seem to be rights, or claims, corresponding to those involved
in X's right of way over Whiteacre. That is, since by the very
terms of the supposed grant to J, K has given him the "right
and privilege"'17 of removing lateral support, etc., the intentions
of the parties are clear: J has rights against K (and, by
analogy to a right of way, against third parties indiscriminately)
that they shall not interfere with the "exercise" of J's privilege,
that is with the physical activity bringing about a change in
natural forces against K's land. Such an aggregate of jural

" See Jones, Easements (I898), sec. 22, collecting the authorities at large.
"'In Penman v. Jones (1917, Pa.) ioo Atl. i043, it will be remembered,

the same terms, "right and privilege," were used in the deed from A to B.
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relations in J would thus seem to constitute an easement; and
authority is not wanting for this view."'

A precisely similar analysis is applicable to the operative facts
and resulting jural relations involved in Penman v. Jones?9 the

Pennsylvania case chiefly in view. By revolving Greenacre and

Brownacre ninety degrees on an axis, the former would become
the superjacent estate of B, and the latter would become the

subjacent estate of A (Lackawanna Iron & Coal Co.)
It is well settled in Pennsylvania, in accord with the authorities

at large, that on the original creation of a subjacent mineral

estate, either by grant or by exception, the owner of the super-

jacent estate acquires an ordinary, or "natural," right of surface

support corresponding to the right of lateral support already

considered 0

Thus in one of the latest cases on the subject, Youghiogheny

River Coal Co. v. Allegheny National Bank,21 the Supreme Court
of Pennsylvania said, by Mr. Justice Mestrezat:

See Ryckman v. Gillis (1874) 57 N. Y. 68, 74. In this case Johnson, C.,
who dissented only on other grounds, said, at p. 78:

"But if the right to have support from adjoining land be not an ease-
ment, then what may be called the antagonistic right of removing your own
soil so as to diminish the support to which the adjoining owner was
entitled, is an easement affecting his land in favor of yours, and making
his land the servient tenement in that regard, and subject to the easement
of being deprived of its natural support That such an easement may be
acquired by grant or agreement of the parties is obvious, and has been
settled by repeated adjudications between surface owners and mine owners
underneath."

See also, to similar effect, Tiffany, Real Prop. (i9o3) 69o. Cf. Jones,
Easements (1898) sec. 589.

Compare also the easement of causing noises and vibrations harmful
to the owner of neighboring land. Sturges v. Bridgman (x878) ii Ch. D.
852.

19 (1917, Pa.) ioo Atl. io4.

J°fones v. Wagner (870) 66 Pa. 429, 434; Homer v. Watson (1875)
79 Pa. 242, 251; Coleman v. Chadwick (1875) 8o Pa. 8r; Williams v.
Hay (1888) 120 Pa. 485, 496; Robertson v. Youghiogheny River Coal Co.
(1896) 172 Pa. 566, 571.

The same principle is recognized and discussed in many of the later
Pennsylvania cases cited in the footnotes following.

The leading English case for the same doctrine is Humphries v. Brogden
(I85o) r2 Q. B. 739. See also the careful discussion in Howley Park Coal
& Cannel Co. v. London & N. W. Ry. Co. [I93] A. C. 11, 25, per Viscount
Haldane, L. C.

For the similar American cases at large, see Tiffany, Real Property
(z9o3) 672, n. 74.

1 (i9o5) 211 Pa. 319, 324.
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"If the owner of the whole fee conveys the coal in the
land in general terms, as in this case, retaining the residue
of the tract, the purchaser acquires the coal with the right
to mine and remove it, provided he does so without
injury to the superincumbent estate. His estate in the
coal, like that of the owner of the surface, is governed
by the maxim "sic utere tuo ut alienum non laedas." The
owner of the surface is entitled to absolute support of his
land, not as an easement or right depending on a supposed
grant, but as a proprietary right at common law: Carlin
v. Chappel, IOI Pa. 348; :2 Snyder on Mines, sec. 1020."

But it is equally well settled in Pennsylvania, as in England,
that the "right and privilege" of letting down the surface can,
by apt words, be created in the owner of the subjacent estate
either through grant or through reservation. In the leading
Pennsylvania case deciding this point, Scranton v. Phillips,2 2 the
court said, by Mr. Justice Mercur:

"We see no reason why a person shall not be bound by
his agreement to exempt another from liability for dam-
ages in working a coal mine, as well as from liability for
damages resulting in the performance of any other kind
of labor. No rule or policy of law forbids it. The
undoubted intention of the parties to the contract was,
that Fellows might mine and remove the coal without any
obligation to support the surface or liability in case it
fell. It was well said by Justice Blackburn, in Snith v.
Darby et .l., Law Rep., 7 Q. B. 716, 'the man who grants
the minerals and reserves the surface is entitled to make
any bargain he likes; both parties are just as much at
liberty to make a bargain with reference to coals and
minerals, as to make a bargain with reference to anything
else.' The same rule applies when one grants the surface
and retains the minerals. In each case the question is,
did the parties agree there should be no obligation in
regard to support ?"

In a much later case, Miles v. Pennsylvania Coal Co., 3 the

same proposition was enunciated even more dearly and definitely
by Mr. Justice Mestrezat:

"While, however, the owner of the surface is entitled
as of natural right to its support by the owner of the
subjacent mineral estate, it is equally well settled that the
common owner of both estates, or the owner of the fee
simple title to the tract of land, may by contract relieve the
owner of the mineral estate from any duty to support the

2 (188o) 94 Pa. 15, 22.
(i9o7) 217 Pa. 449, 451.
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surface and from liability for any injury or damage done
to it by mining and removing all the mineral. Being the
common owner of the whole title and, therefore, having
the jus disponendi, he may make any legal disposition of
the property he may desire. He may sell the coal and
retain the surface, or he may sell the surface and retain
the coal. In selling or leasing the coal, he may grant such
rights to the vendee or lessee as either may desire or deem
proper or necessary to remove the entire body of coal, as
well as such rights in, through or over the surface as may
be necessary for the same purpose. In other words, hav-
ing the absolute dominion over the property he may grant
such rights therein and thereto as may be agreed upon
and are stipulated for in the contract. This naturally
and logically follows from his ownership of the fee simple
title to the property."

Let us next consider the change in legal relations resulting
either from an alienation of the superjacent ("servient") estate
or from an alienation of the subjacent ("dominant") estate.

First, suppose the superjacent estate is transferred. Does the
transferee take subject to the "right and privilege" of the
subjacent owner? That is, does the transferee get an aggregate
of legal relations (rights, privileges, powers, and immunities)
equivalent only to those that his grantor had-and no greater?
Or, putting the same question in different form, does the trans-
feree take subject to the same no-rights, duties, liabilities, and
disabilities as his grantor was under? This question was, in
substance, presented in Kellert v. Rochester & Pittsburgh Coal
& Iron Co.24 In that case the original grant of the subjacent
estate ran to the grantee "his heirs and assigns." But the
language creating the privilege of letting down the surface did
not expressly purport to "bind" subsequent takers from the
grantor:

"And the said parties of the first part, do hereby release
all and every claim or claims for damages to the said land
caused by operating or working of said mines in a proper
manner."25

(1909) 226 Pa. 27, 29.
= It seems nothing short of remarkable that in instruments involving

such important interests the draftsman should employ such loose and
inexact language as appears in so many of the deeds on which the
Pennsylvania decisions are founded.

The words, "release all and every claim or claims for damages to the
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Yet the court held, in effect, that the subsequent transferee
took the superjacent estate subject to similar limitations as
regards rights, privileges, powers, and immunities:

"On the trial of the cause as well as on the argument of
the present motion to lift the nonsuit, it was contended
that the release of damages contained in this deed bound
the grantors alone, and did not extend to their grantees,
the plaintiffs, since it is not in express words made to
apply to the grantors, 'their heirs and assigns.' In my
opinion this contention can find no support either in the
law or the facts in this case. The deed from Samuel
Craft and wife to Adrian Iselin in apt words conveys a
fee in the coal, and the subsequent related stipulations
and the release of damages to the surface that might result
from the removal of the coal are germane to and an
integral part of the grant. It was not necessary to repeat
the words 'heirs and assigns' in connection therewith to
make said stipulations and release apply to subsequent
grantees of the surface land."

Second, let us assume that the subjacent estate, being already
in existence along with the "right and privilege" of letting down

the surface, is transferred to another. As conceded by the

majority judges in Penman v. Jones, such "right and privilege"

may by apt words be granted along with the existing subjacent

estate.26  The previous Pennsylvania decisions supporting this

proposition all seem, however, to be cases in which the conveyance

to the subsequent grantee purported in express and specific terms

said land," purport, so far as direct meaning is concerned, to be a

present release (extinguishment) of a secondary right (or "claim") to

damages arising from breach of a primary right. Yet such secondary
rights (or "claims") could not arise until the future. Obviously, what is

really intended, so far as the grantor's rights, privileges, etc., are con-

cerned, is an extinguishment of primary rights, privileges, etc. In cor-
relative terms, the purpose is to create in the grantee of the subjacent
estate immediate primary privileges, rights (or claims), powers, and
immunities. It is of course entirely possible to express this purpose in
unmistakably clear and precise terms. No doubt instruments more intel-
ligently and artistically drawn in cases of this character would prevent
serious controversy and save enormous waste from litigation.

Compare post, p. 79, n. 30.
"'Madden v. Lehigh Valley Coal Co. (1905) 212 Pa. 63, 64 (subsequent

grantee of the subjacent estate held to have privilege of letting down the
surface; terms of his grant do not appear in the report); Stilley v.
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to grant the "right and privilege" along with the subjacent
estate proper. Under such circumstances it was held both in
Stilley v. Buffalo Co.,2 7 and in Kirwin v. Del., L. & W. R. R.
Co."' that the "right and privilege" passed, so that the sub-
sequent grantee was privileged to let down the surface. It is
significant, however, that no emphasis was in either case placed
on the fact that specific terms had been employed for the pur-
pose of alienating the "right and privilege.' 29  Thus, in the
first case just mentioned Mr. Justice Elkin, speaking for the
court, rested the result, very justly, on a broad foundation, viz.,
the intentions of the original grantor and grantee of the subjacent
estate:

"Our cases relating to this question may very properly
be divided into three classes: i. Those relating to grants
of coal without any mention of damages to the surface
by mining and removing the same; 2. Those relating to
grants of coal coupled with mining rights and the waiver
of damages resulting by reason of the proper exercise of
the mining privileges; and, 3. Those cases in which the
grant of the coal together with mining rights is followed
either by an express waiver of damages to the surface
resulting from the removal of the coal, or by words im-
porting such a waiver. . . . In the cases last cited it was
expressly held that the rule giving to the owner of the
soil the right of surface support had no application in a
case in which the parties had otherwise covenanted. Like
any other right, the owner of the surface may waive the
right of surface support by his deed or covenant. It is
therefore just as well settled that a surface owner may
part with his right of surface support by a covenant to do
so, as it is that the servitude of support is imposed upon
the subjacent estate. The important question in cases of
this character is whether the surface owner by express
words or by necessary implication has waived the right of

Buffalo Co. (1912) 234 Pa. 492, 497 (deed to subsequent grantee of sub-
jacent estate contained express and specific terms granting the right and
privilege of letting down the surface) ; Kirwin v. Del., L. & W. R. R. Co.
(1915) 249 Pa. 98, ioo (same as in preceding case).

(1912) 234 Pa. 492, 497.
= (1915) 249 Pa.. 98, IOI.
" It is to be remembered that, as regards the Pennsylvania cases, the

"right and privilege" have generally, if not always, been granted or
reserved to the holder of the subjacent estates, "his heirs and assigns";
or else equivalent language has been used.

In Penman v. Jones, the original owner of the subjacent estate having
been a corporation, the reservation was to the grantor, "its successors and
assigns."
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surface support. The intention of the parties must and
should govern .... The mining privileges granted were
incident to the mining and removing of all the coal under-
lying the tract of land, and the covenant as to damages
was in these words, 'hereby waiving all damages aris-
ing therefrom. If this waiver referred to damages to
the land arising from the removal of all the coal, the case
at bar is squarely ruled by Kellert v. Coal & Iron Com-
pany, 226 Pa. 27....

"In that case as in this the waiver of damages related
to the land not included in the grant of the coal. . . . The
grantor conveyed all the coal and no doubt intended to
release all damages occasioned by the removal of it. As
we have hereinbefore pointed out the release of damages
in the present case related to the injuries resulting to
the land by the removal of the coal, just as the waiver in
the Kellert case above cited had reference to the land
there in question."30

In Graff Furnace Co. v. Scranton Coal Co."' there is an im-
portant dictum tending to show that the "right and privilege"
in question would ordinarily pass with the subjacent estate to a

subsequent grantee. Said Mr. Justice Mestrezat, in delivering the
opinion of the court:

"Equally true, however, is it that the owner in fee of
the entire estate may grant the mineral estate and by apt
words in the deed of conveyance may part with or release
his right to surface support, and where he does so his
grantee or those claiming through him may mine all the
coal even though it should result in the surface falling in.
The owner of the entire estate may likewise grant the
surface of the land and reserve the mineral estate with

' As to the adequacy of language of "covenant," "agreement," "waiver,"
"release," etc., to create easements, compare Mr. Justice Holmes, in Hogan
v. Barry (886) 143 Mass. 538:

"There is no doubt that an easement may be created by words sounding
in covenant. Bronson v. Coffin, io8 Mass. i75, 18o. If the seeming cove-
nant is for a present enjoyment of a nature recognized by the law as
capable of being conveyed and made an easement,--capable, that is to say,
of being treated as a jus in rem, and as not merely the subject of a
personal undertaking,-and if the deed discloses that the covenant is for
the benefit of adjoining land conveyed at the same time, the covenant must
be construed as a grant, and, as is said in Plowden, 308, 'the phrase of
speech amounts to the effect to vest a present property in you.' An ease-
ment will be created and attached to the land conveyed, and .will pass with
it to assigns, whether mentioned in the grant or not."

See also cases cited in io Am. & Eng. Ency. of Law (2d ed., 1899)
414, n. I.

'(0914) 244 Pa. 592, 596.
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the right to mine and remove it without liability for any
injury or damage done to the surface, and in such case
the grantor or those claiming through him may mine and
remove all the coal without being compelled to support the
surface."

The language of the last three quotations all imports that the
"rights, privileges," etc., as to letting down the surface con-
stitute an integral part of the subjacent owner's interest, just
like the rights and privileges of "a right of way" appurtenant
to the subjacent estate.3 2 Penman v. Jones, however, is evidently
the first case to require or involve a more careful consideration
of the exact nature of the subjacent owner's "right and privi-
lege" and a classification of that form of legal interest either as
an "easement" or as something other than an easement. As
already intimated in dealing with a similar "right and privilege"
concerning withdrawal of lateral support, 3 it would seem that
in Penman v. Jones the "right and privilege" reserved to A, its
"successors and assigns" should have been treated as an ease-
ment, especially as regards the matter of alienation.

As Mr. Justice Moschzisker says in his dissenting opinion :'-

"How shall the character of that right be defined? If
it must be classed as an 'easement appurtenant,' then it
would pass by a subsequent conveyance of the mineral
estate. (Cathcart v. Bowman, 5 Pa. 317; Horn v. Miller,
136 Pa. 64o, 654, 2o At. 7o6, 9 L. R. A. 8io; Richmond
v. Bennett, 205 Pa. 470, 472, 55 At. i7; Held v. McBride,
3 Pa. Super. Ct. 155, I58; Citizens' Elec. Co. v. Davis,
44 Pa. Super. Ct. 138, i42; Dority v. Dunning, 78 Me.
381, 384, 6 At. 6; Winston v. Johnson, 42 Minn. 396,
402, 45 N. W. 958), unless some exceptional rule applies
to an easement of this particular kind. An easement 'is
generally defined to be a "liberty, privilege or advantage
which one may have in the lands of anbther without

'Compare Mr. Justice Mestrezat in Miles v. Penn. Coal Co. (i9o7)
217 Pa. 449, 451.

In this case the learned judge's language is such as to lump together, as
of the same nature, both a right of way and a "right and privilege" of
letting down the surface:

"In selling or leasing the coal, he may grant such rights to the vendee
or lessee as either may desire or deem proper or necessary to remove the
entire body of coal, as well as such rights in, through or over the surface
as may be necessary for the same purpose."

See ante, pp. 73-74
*4Penman v. Jones (1917) oo AUt. 1o43, IO47-io48.
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profit."' Big Mountain Improvement Co.'s App., 54 Pa.
361, 369. Jones on Easements, at page 4, states their
qualification thus:

'First, they are incorporeal; second, they are imposed
on corporeal property; third, they confer no right to a
participation in the profits arising from such property;
fourth, they are imposed for the benefit of corporeal
property; fifth, there must be two distinct tenements-
the dominant, to which the right belongs, and the servient
upon which the obligation rests. .. .'

"Thus it may be seen that the right created in the
grantor by the deed from A. to B. has all the attributes of
an easement appurtenant to the mineral estate vested in
the former. It is an incorporeal right attached to cor-
poreal property, and, when brought into legal existence,
generally speaking, it would pass upon a conveyance of
the latter under the general description of 'appurten-
ances.' Id., sec. 20 et seq., and cases hereinbefore cited."

Various authorities support the conclusion here suggested as
sound.35

'Rowbotham v. Wilson (1857) 8 E. & B. 123, affd. 8 H. L. Cas. 348.

Compare Aspden. v. Seddon (I875) IO Ch. App. 394, 402; Wilms v. Jess
(I88o) 94 Ill. 464, 468 (reasoning and dicta).

In Aspden v. Seddon, supra, Mellish, L. J., said:
"Now, by the deed, all mines and seams of coal, ironstone, and other

minerals are reserved to Stott, with full liberty, power, and authority for
Stott and his lessees 'to search for, get, win, take, cart and carry away
the same, and sell or convert to his or their own use the said excepted
mines, veins and seams of coal, cannel, and ironstone and other mines
and minerals, or any of them, or any part or parts thereof, at pleasure,
and to do all things necessary for effectuating all or any of the aforesaid
purposes.' . . . If the sentence had stopped there, these words would be
consistent with the construction that the mineral owner may take away
every part of the minerals, provided he can do so without violating the
surface-owner's right to support, but not otherwise, and some further
words would be necessary to prove that the intention of the parties was
that the mineral owner should be at liberty to take away the whole or any
part of the minerals, notwithstanding he might thereby let down the surface
or any buildings thereon. Accordingly the Respondents rely on the words
which immediately follow in the deed as sufficient for this purpose.
Those words are, 'but without entering upon the surface of the said
premises, or any part thereof, so that coinpensation in money be made by
him or them for all damage that should be done to the erections on the
said plot by the exercise of any of the said excepted liberties or in con-
sequence thereof.'

"As by the express wbrds of the reservation the mine-owner in working
the mines is not to enter upon the plot of land conveyed- by the deed. the
damage to the buildings for which compensation is to be given must be
damage to the buildings caused by the removal of the minerals reserved,
and therefore it follows that a right to remove all the minerals, notwith-
standing the buildings above might be thereby damaged, was one of the
liberties reserved by the deed....

"It was argued on the part of the Appellants, that the right to com-
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The contrary opinion of the majority judges in Penman v.
Jones seems to be founded on four interesting and crucial points
which may be indicated and discussed as follows: (a) The
court's reliance on cases involving an original "severance" of
the superjacent and subjacent estates; (b) The court's confusing
of the subjacent owner's legal privilege of removing surface
support, etc., with the superjacent owner's right (in the sense
of "legal claim") that another person shall not remove the sur-
face support; (c) The court's reasons for refusing to treat the
interest as an easement; (d) The court's explanation of the
interest as an "irrevocable license." Each of these matters must
here be treated with as great brevity as may be consistent with
clearness:

(a) The court's reliance on cases involving an original "sever-
ance" of the superjacent and subjacent estates. The court begins
its argument by quoting from a series of cases running from
Jones v. Wagner 8 to Youghiogheny River Coal Company v.
Allegheny National Bank,8 7 the court's quotation from the latter
case having already been reproduced at an earlier point in the
present discussion.88 All of such cases announce merely the well
settled doctrine that the holder of the superjacent estate, at the
moment of "severance," has, apart from grant or reservation, etc.,
a so-called "natural" right of surface support; or, correlatively,
that the owner of the subjacent estate has immediately the duty
of not causing collapse through removal of support: that is, has
no privilege of causing collapse, etc. These cases, which are in
entire accord with the authorities at large, would seem very diffi-
cult of application to the situation in Penman v. Jones. In that

pensation was merely an additional remedy given to the surface-owner in
case his-buildings were damaged, but did not give the mine-owner a right
to get the minerals in such a way as to cause damage to the buildings.
It seems to us, however, clear that the compensation is given for damage
caused by rightful acts which the deed makes lawful, and not for damage
caused by wrongful acts. The exercise of any of the excepted liberties
must surely apply to rightful acts, and not to wrongful acts, because it is
absurd to suppose that a liberty is reserved to do wrongful acts. If liberty
is reserved to do the act complained of, that reservation, as between the
parties and those claiming under them, makes the act rightful."

In Rowbotham v. Wilson, supra, the judges, both of the Exchequer
Chamber and of the House of Lords deliberately and definitely character-
ized the interest in question as an easement. The important passages to
this effect are quoted post, pp. 90-91.

"$ones v. Wagner (i87o) 66 Pa. 429, 434.
1 (i905) 211 Pa. 319, 324.

' For the court's quotation from this case, see ante, pp. 74-75.
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case the subjacent estate had already been "severed" for eighteen
years; and the "right and privilege" of letting down the sur-
face, having at the moment of "severance" been created as an
integral part of the subjacent owrner's aggregate of legal relations,
had had a similar period of life. The transfer of the subjacent
estate and its accompanying "right and privilege" was, at that
moment, a matter admittedly concerning only the subjacent
owner and his transferee: the superjacent owner had no power to
prevent the alienation of the "right and privilege." Whatever we
call the "right and privilege," its transfer along with the sub-
jacent estate proper would be like the transfer of an existing
easement, not like the creation of a new easement at file moment
of severance.

Yet the majority opinion, immediately after the quotation from
Youghiogheny River Coal Co. v. Allegheny National Bank,87

continues as follows:

"In the light of the foregoing authorities, it is clear
that there is nothing in the language of the deed from the
Lackawanna Iron & Coal Company to the steel company,
which can be regarded as indicating an intention to convey
the minerals free from liability upon the part of the pur-
chaser to support the surface in their removal. No such
privilege follows from the mere conveyance of coal,
machinery, fixtures, tools, etc., with the 'hereditaments
and appurtenances' belonging thereto. The conveyance
of 'all the estate, right, title, interest, benefit, property,
claim and demand whatsoever' of the grantor, is properly
referable to the subject-matter of the grant, to wit, the
coal conveyed, and does not necessarily amount to a
waiver of the right of the grantor to insist upon support
being left for the surface."

(b) The court's confusing of the subjacent owner's legal privi-
lege of removing surface support, etc., with the superjacent
owner's right (in the sense of legal claim) that another person
shall not remove surface support, etc. Let us consider certain
passages from the court's opinion in juxtaposition:

(i) "No such privilege" [of removing surface support ("free
from liability")] "follows from the mere conveyance," etc.
(From above quotation.)

(2) "The conveyance . . . is properly referable to . . . the
coal conveyed and does not necessarily amount to a waiver of
the right of the grantor to insist upon support being left for the
surface." (From above quotation.)
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(3) "The insertion" etc. . . . "indicates an intention upon the
part of the grantor not to waive the right of support as to other
lots" [including superjacent lot in question]. (Later passage.)

(4) "In the present case, whatever right" [privilege] "the
coal company retained to interfere with the surface support was
relinquished by it to the Scranton Trust Company" [D], etc.
(Still later passage.)

This is not simply a matter of terms, as such: it is a matter
of basic legal conceptions constituting the very essence of the
court's reasoning.39 In the first and fourth passages, the court
is dealing with "privilege-no-right" relations; in the second
and third passages with "right-duty" relations. More speci-
fically, in the first and fourth passages the question is whether
the "privilege" of A, the Coal Company, (the correlative "no-
right" being in B, the superjacent owner) has been alienated
to another person-in passage "(i)" to C, the Steel Company,

in passage "(4)" to D, the Trust Company. But in the second
and third passages that question is treated as identical with the
question whether "the grantor" of the subjacent estate has made
a "waiver" of "the right" [= claim] "of support" as to B's
lot.

4 0

As, of course, the ownership of the superjacent lot in question

was in B at the time the conveyance of the subjacent estate was
made, it is clear that the grantor of the subjacent lot had no

"right of surface support" to waive or extinguish. It is clear

that he had no such right, or claim, against himself; and it is
equally clear that he had no such "naked" rights, or claims,

against C (the Steel Company) or anyone else. Such grantor

" Similar serious difficulties as regards the application of fundamental
legal conceptions are to be found in Graff Furnace Co. v. Scranton Coal
Company (914) 244 Pa. 592, 598.

" Elsewhere in the opinion, Penman v. Jones (1917) ioo Atl., at 1o46,
more baffling language is used:

"The Scranton Coal Company has no direct interest in this case; but,
considering that its rights might be affected by the conclusion herein
reached, it presented a brief, and has been represented by counsel, who
among other points raised, have contended that, if the deed from the coal
company to the steel company did not pass to it the waiver of liability
for failure to support the surface which had been retained by the coa
company, then the deed to the trust company was also insufficient to
release or reconvey that waiver to the owner of the surface. But this con-
tention overlooks the fact that the law gives to the owner of the surface
the right to subjacent support of his land in its natural condition, as a
result of, and as an incident to that ownership."
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had (apart from various powers and immunities not now neces-
sary to be considered) merely the "right and privilege" of
removing the surface support (and causing damage thereby),
i. e., the privilege of removing support, and the rights, or claims,
that all others, including B, the superjacent owner, should not
interfere with his privileged acts of removing such support, etc.

These rights, or claims, against interference are, of course,
entirely different from any supposed right, or claim, that such
surface support should not be removed. Similarly, in the "right
of way" case heretofore put, with X owning the dominant tene-
ment, Blackacre, and Y owning the servient- tenement, White-
acre, it is clear that X's privileges of crossing Whiteacre and
his rights of non-interference against Y and others are entirely

distinct from Y's rights, or claims, that others than X shall not

trespass on Whiteacre.
Very possibly, had the learned Pennsylvania court seen that,

as regards the conveyance of the subjacent estate to C (the Steel
Company) it was not dealing with "the grantor's" natural

"right of surface support," the decision of the case would have

gone the other way.41 A similar suggestion may, indeed, be

ventured as regards the earlier case of Graff Furnace Co. v.

Scranton Coal Co.,42 involving a somewhat different question of

great importance to mining interests. In any event, it seems
altogether likely that in Penman v. Jones, had there been a

more careful discrimination and application of fundamental legal

conceptions as above specified, the court would have realized

the inapplicability of the series of cases running from Jones v.

Wagner43 to Youghiogheny River Coal Co. v. Allegheny National

Bank.4 '3

(c) The court's reasons for refusing to treat the "right and

privilege," as an easement. For the proposition that the "right

and privilege" of letting down the surface was not an easement,

the majority judges cite no authorities; and their own argument

- Compare Mr. Justice Holmes, in The Path of the Law (1897) io HAv.

L. REv. 456, 474-475:

"Therefore, it is well to have an accurate notion of what you mean by
law, by a right, by a duty, by malice, intent, and negligence, by ownership,
by possession, and so forth. I have in mind cases in which the highest
courts seem to me to have floundered because they had no clear ideas on
some of these themes."

(1914) 244 Pa. 592, 598.
"See ante, p. 74, n. 20.
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is as follows, the various portions thereof being consecutively
numbered and paragraphed by the present writer so as to facili-
tate subsequent reference:

"(i) This stipulation cannot properly be regarded as
the creation of another easement appurtenant to the min-
eral estate, which would pass merely with its conveyance.
The stipulation for the right to remove the coal without
liability for injury to the surface did not have the effect
of retaining in the grantor any interest outside of the
coal, in the land which was being conveyed. It did not
authorize the grantor to do anything upon the land of
the surface owner, but its effect was merely to absolve
the owner of the coal from responsibility for injurious
consequences which might follow the removal of the coal.
The stipulation may fairly be considered as being a license
to do the desired act, that is, to let down the surface, if
necessary, in order to remove the coal. It was authority
to do an act affecting the land, without, however, confer-
ring upon the licensee any estate in the land. An easement
is always an estate in the land.

"(2) But 'a license properly passeth no interest, nor
alters or transfers property in anything, but only makes
an action lawful, which without it had been unlawful.'
Thomas v. Sorrell, Vaughan's Rep. (Eng.) 330, 351. It is
distinguished in this from an easement. Jones on Ease-
ments, 64, 65. The only effect of the stipulation in this
case would be to make lawful the letting down of the
surface, which otherwise would be unlawful. Further
than that, it could not go.

"(3) Its force would be spent with the removal of the
coal.

"(4) The license in this case, being coupled with a grant
of the coal, or rather with the reservation of the coal, was
irrevocable by the owner of the surface, and was assign-
able by the licensee.

"(5) Beyond question the coal company had power to
assign to the steel company its right to remove the coal
without liability for injury to the surface, but it did not
see fit to do so."

In this argument the first point to emerge is that "the right
and privilege" did "not authorize the grantor to do anything upon
the land of the surface owner," and that it was only "author-
ity to do an act affecting the land." The mere assembling of the
two parts of this proposition would seem sufficient to show how
attenuated is the objection urged. The privilege of causing the
surface owner's land to collapse would seem a more substantial
affirmative privilege than the privilege of walking "upon" the
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surface of the subjacent owner's land. For the living law affect-
ing practical coal miners the distinction laid hold of appears,
at best, purely arbitrary: it has no teleological basis in relation

to the general purposes intended to be achieved by the law of

easements. Still looking at the privilege elements alone, we may

profitably compare the well-recognized easement of making dis-

agreeable noises on one's own land so as to cause annoyance to

the owner of adjacent land.4 It is interesting, in the same

"See Sturges v. Bridgman (1879) ii Ch. D. 852, 857, 858, 864. In this

case the claim of easement by prescription was rejected by the court; but

it is recognized in the opinions of Jessel, M. R., and Thesiger, L. J., that

such an easement could be created by grant. Jessel, M. R., said, at

pp. 857-858:
"There are really all sorts of difficulties in the defendant's way. In

the first place the easement must be an easement 'upon, over, or from.'
Now the noise in question, in my opinion, is not properly described in that
way. No doubt the waves by which the sound is distributed pass over
the plaintiff's land; there is no question about that. But is that an ease-
ment enjoyed 'upon, over, or from any land?' Well, I think it is not.
That appears not only from the natural meaning of the words, but from
authority. . . . He claims the right of setting the air or ether in motion
by something or other that he does upon his own property."

Thesiger, L. J., said, at p. 864:

"The passage of water from his land on to yours may be physically
interrupted, or may be treated as a trespass and made the ground of action
for damages, or for an injunction, or both. Noise is similar to currents
of air and the flow of subterranean and uncertain streams in its practical
incapability of physical interruption, but it differs from them in its
capability of grounding an action."

Compare also, as regards noises and odors, Elliotson v. Feetham (1835)
2 Bing. N. C. 134, 137; Bliss v. Hall (1838) 4 Bing. N. C. 183, 186;
Ball v. Ray (1873) L. R. 8 Ch. App. 467, 471.

Such an easement is generally classified as an affirmative or positive
one. See, e. g., Leake, Uses and Profits of Land (1888) 193:

"The transmission and diffusion of noise or noxious vapours over the
servient tenement is a positive easement which cannot be effectually
opposed by physical obstruction; the only mode of resisting it is by
action, when it amounts to an actionable nuisance."

Compare also Salmond, Torts ( 4th ed., 1916) -6o-26i:

"A positive easement is a right to enter upon the servient land or to do
some other act in relation thereto which would otherwise be illegal. A
negative easement is a right that the owner of the servient land shall
refrain from doing some act which he would otherwise be entitled to do-
e. g., the erection of a building which would obstruct his neighbour's lights.
In other words, the obligation of the owner of the servient land consists
either in patiendo (i. e., in suffering the dominant owner to do an act on
or in relation to the servient land) -or in non faciendo (i. e., in refraining
from doing some act on the servient land). In the first case the servitude
is positive, and in the second negative. ...

"The chief recognized easements are . . . (6) rights to do some act
which would otherwse amount to a nuisance to the servient land."
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connection, to notice the easement (as distinguished from
"natural" right) of lateral or subjacent support for a building
leaning against or resting upon a structure belonging to the
servient land. 45 Turning from privileges to rights (claims),

Compare Lord Chancellor Selborne, in Dalton v. Angus (i88i) L. R.
6 App. Cas. 740, 793-795:

"I think it clear that any such right of support to a building, or part ofa building, is an easement; and I agree with Lindley, J., and Bowen, J.,that it is both scientifically and practically inaccurate to describe it as oneof a merely negative kind. What is support? The force of gravitycauses the superincumbent land, or building, to press downward uponwhat is below it, whether artificial or natural; and it has also a tendencyto thrust outwards, laterally, any loose or yielding substance, such asearth or clay, until it meets with adequate resistance. Using the language
of the law of easements, I say that, in the case alike of vertical and oflateral support, both to land and to buildings, the dominant tenement im-poses upon the servient a positive and a constant burden, the sustenanceof which, by the servient tenement, is necessary for the safety and stabilityof the dominant. It is true that the benefit to the dominant tenementarises, not from its own pressure upon the servient tenement, but fromthe power of the servient tenement to resist that pressure, and from itsactual sustenance of the burden so imposed. But the burden and itssustenance are reciprocal, and inseparable from each other, and it canmake no difference whether the dominant tenement is said to impose, or
the servient to sustain, the weight."Lord Campbell in Humphries v. Brogden referred to the servitude
.oneris ferendi (applied in the law of Scotland to a house divided into'flats' belonging to different owners), as apt to illustrate the general lawof vertical support. The servitude so denominated (ut vicinus oneravicini sustineat) in the Roman law was exclusively 'urban,' that is,relative to buildings, whether in town or country; and the instances ofit given in the Digest refer to rights of support acquired by one proprietorfor his building, or part of it, upon walls belonging to an adjoining pro-prietor: Inst. lib. 2, tit. 3; Dig. lib. 8, tit. 2, sects. 24, 25, 33; also tit. 5,sects. 6, 8. But, in principle, the nature of such a servitude must be thesame, whether it is claimed against a building on which another structuremay wholly or partly rest, or against land from which lateral or verticalsupport is necessary for the safety and stability of that structure. . . ."The pressure of the dominant tenement, in the case of support, is uponthe soil of another man's land, and I can see no material difference betweenthis and 'something positive done or used in the soil of another man's
land.'"

Compare to similar effect, Lord Watson, at p. 831.
The above quotation seems, for present purposes, not without signifi-

cance and interest even if one must think that there is in Lord Selborne's
opinion an unfortunate failure to discriminate between "right" and
"privilege" elements in the various easements that he discusses. The
privilege of pressure against the neighboring soil would doubtless exist
as a "natural" or ordinary privilege quite independently of any easement
proper.

See, to this effect, Mr. Justice Lindley and Mr. Justice Bowen, S. C., L. R.
6 App. Cas. 740, 764, 784. As Lord Bowen says, at p. 784:

"There is certainly no case which decides that this pressure gives riseto a right of action on the neighbour's part, and practical reasons of
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the court apparently overlooks, and certainly ignores, the fact that
the subjacent owner was, at the time of severance, granted, in
express terms, rights (claims) as well as privileges-the "right
and privilege," etc. That is, as in the case of a right of way,
the subjacent owner would have rights, or claims, that the
superjacent owner and third parties should refrain from dis-
turbance of the exercise of his privileges of doing that which
might cause the collapse of the superjacent owner's land. If it
were not for these "right (claim)" elements in the subjacent
owner's interest, very possibly the superjacent owner might,
through operations conducted partly on his own land, prevent the
subjacent owner's removal of surface support. These rights, or
claims, of the subjacent owner correspond, pro tanto, to the
negative rights constituting the chief elements in the ordinary
easement of light.

A second point urged in the Pennsylvania court's argument is
that "its force" [that is the force of the stipulation for the
"right and privilege" of letting down the surface] "would be

spent with the removal of the coal." The suggestion seems to

be that the indefinite duration of the "right and privilege" tends

to show that no "estate" and hence no "easement" was created

in favor of the subjacent owner. But it is dear that even an

easement may exist as a freehold interest of uncertain duration;'"

convenience may be adduced against such a surmise, although it might
perhaps be argued that an action ought on principle to lie against, and
an injunction be obtainable to restrain, the man who is actually availing
himself of his neighbour's soil and using it in a manner which in twenty
years will be evidence of the acquisition of a right so to do."

" See Hewlins v. Shippam (1826) 5 B. & C. 221, 228, per Bayley, B.:

"The declaration claimed the right as a license and authority granted to
the plaintiff's landlords, their heirs and assigns, to make the drain, and
have the foul water pass from their scullery through the drain across the
defendant's yard. One of the counts claimed it indefinitely, without fixing
any limits; others restricted it either to the time the defendant should
continue possessed of his yard or house, or so long as it should be
requisite for the convenient occupation of the plaintiff's house; some
stated, as part of the consideration that defendant's landlord should do
some repairs to the defendant's premises; others did not. Now, what is
the interest these counts stated? A freehold interest.'

An easement may even exist merely as an interest "for years." As said
by Strong, J., in Huff v. McCauley (1866) 53 Pa. St 2o6, 210:

"All easements and profits a prendre may be held for life, in fee, or for
years."

See, in accord, Alderson, B., in Wood v. Leadbitter (1845) 13 M. & W.
838, 843.
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so that it is difficult to see the force of the suggested objection.
As the "right and privilege" was reserved to the owner of the
subjacent estate, "its successors and assigns," there was clearly
an attempt to create an interest in fee; and the uncertainty of
possible duration would seem immaterial.

Neither of the two points directly urged in Penman v. Jones
to show that the "right and privilege" in question could not
be an easement is supported in any case cited by the Pennsylvania
court; and such authorities as have been observed by the present
writer are opposed in reasoning or in decision.

The leading English case is Rowbotham v. Wilson; 7 and the
following passages are instructive:

Bramwell, B.: "The first question is, Can there be a
right to take the mines and remove all support from the
surface? . . .I cannot see how, if there may be a grant
of mines, and of the right to enter, sink shafts, and work,
there may not be such a grant as that contended for here.
Nor can I see how, if a grant of the right of unobstructed
light and air, or of support of the soil, to an adjoining
owner, would be good, a grant of such a right as claimed
here would not be. . . . But another objection is taken.
It is said that all easements suppose a right exercised over
the servient tenement: even in the case of lights it is the
passage of the rays of light and of air; and in the support
of the neighbouring soil it is its continuance in its place;
and that the claim of the defendant here is not to do
something on the plaintiff's land, but merely not to be sued
for what he does on his own. It is no answer to this
objection to say that it is exceedingly subtle. It certainly
would be strange if such a right could not be given with
a grant of an estate in the mines, but could to a licensee;
and yet to the latter the objection would not apply. And
I think the true answer to it (assuming the defendant
claims an easement) is, that the rules which are applicable
to the owners adjoining vertically, which is the natural
order, are not applicable where there is an unusual order
of things, viz. a division of horizontal ownership. I think,
therefore, such a right may exist. .... "

Martin, B.: "In the present case, the Commissioners
and Samuel Pears, in the same instrument by which
the former executed their powers, the latter under his
hand and seal, for a valuable consideration to himself,
declared that the mines below the land allotted to him
should belong to Henry Howlette in fee simple, and his
own lands be subject to the incident or quality that the

(1857) 8 E. & B. 123; affirmed 8 H. L. Cas. 348.
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owner of the mines should not be responsible for any
injury to the surface consequent upon the working of
them. In my opinion, the incident was lawfully created,
and attached to the estate of Samuel Pears; and that he
and all persons claiming under him took the estate subject
to it."

Williams, I.: "But it cannot, I think, be doubted that,
if an owner of land with subjacent mines were to grant
away the mines together with the power of winning the
minerals, without regard to any injury done thereby to
the surface, such a grant would be good, and would bind
the inheritance, and his estate in the surface would pass
to his assigns abridged, to that extent, of the right of
support from the minerals, whatever the nature of that
right may be. Hence it seems to follow that it is com-
petent for the owner of the surface of land effectually to
curtail by grant in favour of the owner of the subjacent
mines, the right to support therefrom."

Lord Wensleydale: "And supposing this power is not
to be considered as given by the act of the. Commissioners,
but only by the contract of the parties, Pears' covenant,
he being seised in fee by virtue of the award, would
certainly operate as a grant, by him, to Howlette (who,
at the same instant, took the fee simple in the mines), of
the power to get the minerals, and to disturb the surface
of his own land for that purpose by winning the mines
below from some adjoining land or bed of coal.

"I do not feel any doubt that this was the proper subject
of a grant, as it affected the land of the grantor; it was
a grant of the right to disturb the soil from below, and
to alter the position of the surface, and is analogous to
the grant of a right to damage the surface by a way over
it; and it was admitted, at your Lordships' bar, that there
is no authority to the contrary."

In Rycknzan v. Gillis,4 a New York case concerning lateral
support, Johnson, C., who dissented only on points not now
involved, expressed views in accord with the English cases:

"But if the right to have support from adjoining land
be not an easement, then what may be called the antago-
nistic right of removing your own soil so as to diminish
the support to which the adjoining owner was entitled,
is an easement affecting his land in favor of yours, and
making his land the servient tenement in that regard, and
subject to the easement of being deprived of its natural
support. That such an easement may be acquired by
grant or agreement of the parties is obvious, and has been

(874) 57 N. Y. 68, 78.
7
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settled by repeated adjudications between surface owners
and mine owners underneath. Rowbotham v. Wilson and
Snart v. Morton are instances establishing further that
the party claiming the ordinary rule not to be applicable
must establish its renunciation by the other party."

(d) The court's explanation of the "'right and privilege" of
letting down the surface as an "irrevocable license." The limita-
tions of space forbid here any attempt to discuss comprehensively
and thoroughly the numerous and troublesome classes of cases
commonly associated with the chameleon-hued term, "license."
Like the terms "res gestae" and "estoppel," "license" may be
said to be a word of convenient and seductive obscurity; and the
task of dealing at all adequately with the intricate and confused
subject would, in and of itself, require a long article.49 In this
place, therefore, only a few suggestions may be ventured-with
particular reference, of course, to paragraphs "2" and "4" of

the above-quoted argument from Penman v. Jones.
In spite of such ambiguities as attach to the term "license,"

it would seem that the court's effort to fit that legal category to

the "right and privilege" of letting down the superjacent land
encounters not only the supposed objections to its being con-

sidered an easement,50 but also several additional ones.

" Many of the difficulties would be removed if effort were made to con-

fine the term "license" to that group of operative facts which constitute

a "mere permission" to do or cause, or not to do or cause, a given thing.
Instead of this, the term is rapidly shifted about by lawyers and courts,--
usually even by the more careful writers,--so as to cover not only more
complex groups of operative facts, but also the jural relations flowing
either from a "mere permission" or from such more complex sets of
facts. See, e. g., Salmond, Torts (4th ed., i916) sec. 76 (compare the
usage in paragraphs "z" and "2").

For more general consideration of these difficulties, see (1913) 23 Y=LE
LAw JOuRNAL, 16, 2o, 44; and compare (1917) 26 YALE LAw JoURNAL,
710, 725, n. 34; 755, n. 9o.

11 In directly negativing the contention that the "right and privilege"
constituted an easement, the court said that the "stipulation" did "not
authorize the grantor to do anything upon the land of the surface owner,"
and that it was only "authority to do an act affecting the land." If any
distinction of this kind is to be pressed, has the category of license any
greater chance?

A typical definition is to be found in Tiffany, Real Property (19o3)
678:

"A license given to a person to do something on the land of another
should be carefully distinguished from an easement. A license is a mere
permission to do something on another's land."

A so-called "license" resulting, when "executed," in the extinguishment
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Quoting the well-known dictum of Vaughan, C. J., in Thomas

v. Sorrell," ' the Pennsylvania court says, inter alia: "An ease-

ment is always an estate in the. land. But 'a license properly

passeth no interest, nor alters or transfers property in anything,'"
etc.,--the further point being that the "right and privilege" of

letting down the surface is a "license," hence not an "interest,"

and hence also not an easement. It is clear, however, that in
the passage quoted Chief Justice Vaughan was referring exclu-

sively to a simple case not at all like that of Penman v. Jones.

This is shown impressively by the examples which the learned

chief justice himself gives immediately after the words quoted
by the Pennsylvania court:

"A dispensation or licence properly passeth no interest,
nor alters or transfers property in any thing, but only
makes an action lawful which without it had been unlaw-
ful. As a licence to go beyond the seas, to hunt in a man's
park, to come into his house, are only actions, which
without licence, had been unlawful.

"But a licence to hunt in a man's park, and carry away
the deer kill'd to his own use; to cut down a tree in a
man's ground and to carry it away the next day after to
his own use, are licences as to the acts of hunting and
cutting down the tree; but as to the carrying away of
the deer kill'd, and tree cut down, they are grants.
I "So to licence a man to eat my meat, or to fire the wood
in my chimney to warm him by, as to the actions of eating,
firing my wood and warming him, they are licences; but
it is consequent necessarily to those actions that my
property be destroyed in the meat eaten, and in the wood
burnt, so as in some cases by consequent and not directly,
and as its effect, a dispensation or licence may destroy
and alter the property:'

of an existing easement is, of course, to be distinguished. Such a

"license," for example, when given by the owner of an easement of light,

extinguishes, before execution, pro tanto, and, after execution, in toto,

the rights or claims of the easement owner, so far as the particular

obstruction is concerned. But such extinguishment amounts simply to a

new creation ("restoration") of the former "natural" privilege or privi-

leges of the owner of the servient tenement See Winter v. Brockwell

(x8o7) 8 East, 3o8 (as explained by Bayley, B., in Hewlins v. Shippatn

(1826) 5 B. & C. 22y, 233); Morse v. Copeland (1854, Mass.) 2 Gray,

302.
It is obvious, moreover, that such "natural" privileges, on being thus

"restored," would pass, even without express mention, to any subsequent

grantee of the estate of which they are constituent elements.
51 (1672) Vaughan, 330, 351.
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Suppose that R says to S, "I give you permission to walk
across my land, Longacre." This language, in and of itself,
purports merely to create in S the privilege, or, more strictly,
series of privileges, of walking across R's land.52  In correlative
terms, R's rights that S stay off are extinguished, and no-rights
substituted. The important point is that the permission con-
stitutes a grant to S of privileges alone: S is not granted any
accompanying rights (or claims) that R or other persons shall
not interfere with S's entering on the land, Longacre, and walk-
ing across. If, therefore, S succeeds in entering on the land, no
rights (or claims) of R are violated; but, if, on the other hand,
R closes the gate in the high stone wall, or bars the one and
only path midway, no rights (or claims) of S are violated ;53

and so also if some third party locks the gate or bars the path
half way across Longacre.54 Further than that, it is assumed,

' Of course the creation of such privilege or privileges amounts, in other
words, to an extinguishment of S's duty or duties to stay off R's land.

'See, for a full explanation of this matter (1913) 23 YALE LAW
JOURNAL, I6, 35 seq.

" Compare Wood v. Leadbitter (1845) 13 M. & W. 837; Hill v. Tupper
(1863) 2 H. & C. 121, also cases cited in comment entitled, Right of Ticket-
holder to Recover in Tort (1917) 26 YALE LAW JoURNAL, 395. But cf.
Case v. Webber (185o) 2 nd. io8.

In Hill v. Tupper, supra, no doubt the deed of grant was intended to
create a substantial interest-an "easement in gross"; and the explanation
of the actual decision lies in the fact that, so far as pure "legal"
doctrine was concerned, such an interest in gross could not be created in
England. See Ackroyd v. Smith (185o) io C. B. 164. Compare a very
recent case, Sports & General Press Agency v. "Our Dogs" Publishing Co.
(1916) 2K. B. 880; affd. (917) 61 S. J. (C. A.) 299.

In Wood v. Leadbitter, supra, the intentions of the parties were evidently
similar,-that is the unsealed ticket to the race course was intended to
grant both "irrevocable" privileges and "irrevocable' rights; but that
purpose failed both because, even if the intended interest were permissible
though not "coupled with a grant," the common law would require a
deed for the creation of such an "incorporeal" interest (even "for years"),
and because such an interest was not deemed a permissible one when not
coupled with a grant such as that involved in a profit or such as that
exemplified by Wood v. Manley (1839) 1I A. & E. 34 (see post, p. 97, n.
58a, and p. ioo). It would seem, also, that-the plaintiff's pleading was
faulty, his replication of "leave and license" as of the time of the battery
not being sustained by the facts.

For the later English authorities concerning an unsealed .written permis-
sion given for consideration and expressed to be for a continuous period,
definite or indefinite, see the important case of Hurst v. Pictures Co., Ltd.
[1915] I K. B. 1, involving a theatre ticket and .depending on the "con-
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in accordance with the actually existing law, that R, instead of

exercising his physical power of closing the gate or barring the

path, might exercise his legal power of extinguishing S's series

of privileges: that is, R might simply say to S, "I withdraw

my permission."
What shall we say of this "uncompanioned" "privilege-no-

right" relation (or series of such relations) thus vested in S sub-

ject to the liability of being extinguished by R's exercise of his

legal power of "revocation ?" Was Chief Justice Vaughan strictly

correct in asserting, in effect, that a mere privilege of this kind

is not an "interest" or "property" in land? Very likely, as

Thomas v. Sorrell was decided in 1672, some years before the

Statute of Frauds, he put it so on the assumption that, if it were

recognized as an "interest" in land, a deed would be requisite

to create such a privilege, just as in the usual case of "incor-

poreal" interests.55 Possibly also, as is so often the case even

at the present day, he failed to see that a "privilege-no-right"

relation is as true a legal relation and advantage as is a "right-

duty" relation.5

But, whatever his reasons, it is submitted that his statement is,

strictly and analytically considered, erroneous; and that it has

had its full measure of influence in confusing the vast number

of later judicial discussions and decisions relating to the subject.

The "privilege-no-right" relation of S or, a fortiori, a series

of such relations seems indeed to be an "interest" in land,

although it be unaccompanied by rights (or claims) and even

though S be under a liability of having his privilege or privileges

divested as already indicated. If, for example, M were a judg-

ment debtor and his land, Redacre, were about to be sold by the

sheriff, M's privileges concerning Redacre would be substantial

elements in his total ownership or interest, even in spite of the

liability of their being divested by the exercise of the sheriff's

power under the writ of execution.
If all this be so, it would seem that the more accurate and

satisfactory way to meet the supposed objection as to a deed

flict" of substantive "legal" and "equitable" rules and the determining of
their "net effect" under the Judicature Acts.

For explanation of the latter, see the writer's articles. The Relations

between Equity and Law (1913) x MI CH. L. REv. 537; and The Conflict

of Equity and Law (1917) 26 YALE LAw JOuRNAL, 767, 77o.
'See Hewlins v. Shippam (1826) 5 B. & C. 221, 229; Wood v. Lead-

bitter (1845) 13 M. & W. 838. See also preceding note.
"See ante, p. 71, notes 12 and 13.
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is to recognize that the creation of a very limited interest such
as R gave to S was never within the contemplation of the rule
that an "incorporeal" interestin land must be created by deed.
Similarly, after the Statute of Frauds, the privilege or series of
privileges over Longacre, even though frankly conceded to be
an "interest," might well be held not within the intention of
Section i, requiring a writing for the creation of interests in
land."

But it is necessary to hurry along to the next step in the
Pennsylvania court's reasoning. After quoting Chief Justice
Vaughan's dictum58 concerning a mere temporary and revocable
privilege in order to show that the "right and privilege" of
letting down the surface was not an "interest" or "estate," the
learned court proceeds to assert that "the license [in Penman
v. Jones], being coupled with a grant of the coal, or rather with
the reservation of the coal, was irrevocable by the owner of the
surface, and was assignable by the licensee." That is, the
assumption is made,-erroneously, it would seem,-that Chief
Justice Vaughan's language applies not only to a temporary
and revocable privilege, but also to a permanent and irrevocable
(inextinguishable) privilege or series of privileges as to letting

"In support of these suggestions, the following utterance of an able
New York judge may be noted:

"A claim for an easement must be founded upon grant, by deed or
writing, or upon prescription which presupposes one, for it is a permanent
interest in another's land, with a right, at all times, to enter and enjoy
it; but a license is an authority to do a particular act, or a series of acts
upon another's land, without possessing any estate therein. It is founded
in personal confidence, and is not assignable. This distinction between a
privilege or easement carrying an interest in land, and requiring a writing
within the statute of frauds to support it and a licence which may be by
parol, is quite subtle, and it becomes difficult, in some of the cases, todiscern a substantial difference between them.

"I shall not undertake to reconcile these various cases. It is evident the
subject has been understood very differently by different judges. But in
this all agree, that according to the Statute of Frauds, any permanent
interest in the land itself cannot be transferred, except by writing. Much
of the discrepancy may have arisen from the different ideas attached to
the word licence." Savage, C. J., in Mumford v. Whitney (1836) i5
Wend. 380, 392.

Thi§ passage, in spite of the tendency to use language similar to that
of Vaughan, C. J., in Thomas v. Sorrell, shows that the real contrast is
that of a permanent interest as opposed to a temporary and "revocable"
one, rather than that of an interest as opposed to none at all.

Compare also Chancellor Kent, in 3 Com. 452:
"Such a parol license to enjoy a beneficial privilege is not an interest in

land within the Statute of Frauds"
"See ante, p. 93.
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down the surface land. Such an "irrevocable" continuing
privilege (or series of privileges) would seem clearly to be an
interest in land-so substantial an interest as to require a deed at
common law, and a writing under Section i of the Statute of
Frauds.sa This would seem to be true, even if the "right and
privilege" in Penman v. Jones were conceded to consist merely
of a continuing series of privileges; and, of course, it becomes
increasingly difficult to deny that the "right and privilege" is
an "interest" when we take into consideration the accompanying
legal rights (claims) against interference either by the super-
jacent owner or by third parties.

Passing this point by, however, it is interesting to notice that
the Pennsylvania court regards the "right and privilege" as
irrevocable because "coupled with a grant [reservation] of the
coal." Whatever plausibility this statement has at first glance
because apparently fitting in with certain well-known classes of
so-called "licenses coupled with grants," does it not lose its
persuasive force when we notice that the supposed license would
be coupled, in Penman v. Jones, not with the grant of a power
concerning another's land as in the case of profits, or with the

grant of a movable on another's land as in a case like Wood v.

Manley, 9 but with the grant of the whole mineral estate, as

such, to the supposed holder of the "license?" That is, it would

be a license "coupled exclusively with" the grant of the licensee's
own estate. The court cites no case either to explain or to

exemplify its conception of a "license coupled with a grant"; and
such cases as have been observed are of a very different character.

The first important class of cases consists of those relating to
profits a prendre. Thus, a profit consisting of the so-called
"right" to dig for and carry away minerals involves a "grant"

of an aggregate of jural relations including, inter alia, the legal
powers0 of vesting ownership of the severed parts of the servient

"a See Alderson, B., in Wood v. Leadbitter (1845) 13 M. & W., at 843,
852, 854.

(1839) ii A. & E. 34.
' Compare the somewhat analogous legal powers of a tenant for life

without impeachment for waste.
As said in Kekewich v. Marker (i5I) 3 McN. & G. 311, 333:
"We then find that the grantor has given the ordinary profits to the

tenant for life, with exemption from waste, or a license to appropriate
a portion of the inheritance, subject to the prior right and discretion of
the trustees for raising portions. It was further insisted that the tenant
for life is the owner of the timber, but that is quite out of the question;
he has nothing but a power, though when he has felled the timber under

97.
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land in the profit owner-legal powers, that is, to alter pro tanto
the jural relations of the servient landowner and to create aggre-
gates of jural relations concerning the (severed) movables in
the owner of the profit.61 In such grants there are also included

the power, it would become a chattel and he would be owner of it. We
are now, however, discussing the relative rights as to standing timber, and
the case cannot therefore be argued, or the claim to fell the timber sup-
ported, upon any existing property in the timber as owner."

Compare also McPherson v. Temiskaming Lumber Co., Ltd. (913) A. C.
145, 152; and (1913) 23 YALE LAW JOURNAL I6, 42, n. 6o.

*'Doe v. Wood (I819) 2 B. & Ald. 738; Muskett v. Hill (1839) 5 Bing.
N. C. 7o6; see Clement v. Youngman (1861) 40 Pa. 341, 344; Ryckman v.
Gillis (1874) 57 N. Y. 68; and cf. Chartiers Block Coal Co. v. Mellon
(1893) 152 Pa. 286, 296.

In Doe v. Wood, supra, Abbott, C. J., said:
"The purport of the granting part of this indenture, is to grant, for the

term therein mentioned, a liberty, license, power, and authority, to dig,
work, mine, and search for metals and minerals only, that should within
that term be there found, to the use of the grantee, his partners, etc.;
and it gives also further powers for the more effectual exercise of the
main liberty granted . . . its words import a grant of such parts thereof
only as should, upon the licence and power given to search and get, be
found within the described limits, which is nothing more than the grant
of a licence to search and get (irrevocable, indeed, on account of its
carrying an interest) with a grant of such of the ore only as should be
found and got . . . If so, the grantee had no estate or property in the
land itself, or of any particular portion thereof, or in any part of the
ore, metals, or minerals, ungot therein; but he had a right of property
only as to such part thereof as upon the liberties granted to him should be
dug and got. That is no more than a mere right to a personal chattel,
when obtained in pursuance of incorporeal privileges granted for the
purpose of obtaining it. . . . These expressions . . . can . . . have no
further effort than to shew that the grantor supposed that the soil or
minerals, and not a mere liberty or privilege, passed by his deed."

Profits involving wild game and fish differ in one particular. They
involve legal powers to acquire title ("qualified" or "absolute") "by
reducing the game to possession." But the exercise of these powers does
not affect the landowner in precisely the same .way; for the latter himself
does not have ordinary ownership of the game, but merely legal powers
of acquiring title by reducing the game to possession,--these powers being
accompanied, of course, by various rights, privileges and immunities.
Blades v. Higgs (1865) ii H. L. CAs. 62.

For profits of this character, compare Wickham v. Hawker (i84o)
7 M. & W. 62; Fitzgerald v. Firbank [1897] 2 Ch. 96; Bingham v. Salene
(1887) 15 Or. 2o8, 212, 14 Pac. 523.

For a novel and interesting attempt to apply the idea of "a license
coupled with a grant" to the case of a theatre ticket-a license to enter
and remain coupled with the "grant" of a privilege (not power as in the
case of a profit), see the dictum of Buckley, L. J., in Hurst v. Picture
Theaters, Ltd. [1915] I K. B. I, 7: "Let me for a moment discuss this
present case upon the footing that Wood v. Leadbitter stands as good law
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the privileges of physically severing or causing to be severed
the various mineral portions from the corpus of the land; various
rights (or claims) against interference with or disturbance of
the activities and advantages connected with the exercise of
such privileges and powers-rights (or claims) against third
parties as well as against the grantor of the profit ;62 also various
immunities similar to those that any owner of property ordinarily
has.63 As regards such profits, the aggregate of jural relations
is not, in any ordinary case, subject to a power of "revocation"
or extinguishment by the grantor. This is true of the continuing
or repetitive privileges involved as well as of the other elements.
Hence the frequent loose description of the situation as involving
an "irrevocable license" coupled with a grant. But the term
license is really used here most unfortunately,--as that term, for
the sake of clearness of thought and exactness of expression,
should be reserved for the "mere permission" under considera-
tion by Chief Justice Vaughan in Thomas v. Sorrell-that is, in

the first paragraph of the quotation above given0 4

at this date. I am going to say presently that to my mind it does not, but
suppose it does stand as good law at this date. What is the grant in this
case? .... That which was granted to him was the right [privilege] to
enjoy looking at a spectacle, to attend a performance from its beginning
to its end. That which was called the license, the right [privilege] to
go upon the premises, was only something granted to him for the purpose
of enabling him to have that which had been granted to him, namely, the
,right [privilege] to see. He could not see the performance unless he
went into the building ... So that here there was a license coupled with
a grant. If so, Wood v. Leadbitter does not stand in the way at all. A
license coupled with a grant is not revocable; Wood v. Leadbitter
affirmed as much." a

Sed qu.: was there not, in Wood v. Leadbitter an attempted grant of
the privilege of seeing the races?

Fitzgerald v. Firbank [1897] 2 Ch. 96.
, See ante, p. 69, n. 8.
To be compared with cases of profits e prendre are those referred to

in Tiffany, Real Property (i9o3) 683:

"So, in some states, an oral sale of growing trees is insufficient to pass
them as such, and is regarded as giving the vendee merely a license or
permission to cut the trees, which is revocable until the trees are cut, but,
after they are cut, the sale takes effect upon them in their chattel character,
and the vendee then, having an interest in the trees, has an irrevocable
license to enter on the land for their removal."

See, for this doctrine, Giles v. Simonds (i6o, Mass.) 15 Gray, 441;
United Soc. v. Brooks (i888) 145 Mass. 410.

Tiffany's characterization of these cases seems hardly adequate, as it
fails to bring out the "revocable" legal powers of acquiring title to the
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A second class of authorities involving so-called "licenses
coupled with a grant" consists of cases like Wood v. Manley.65

This leading case established the rule that the sale of a movable
located on the vendor's land, coupled with permission to enter on
the land for the purpose of removal, results in an "irrevocable"
privilege (frequently called "license") of entering on the land
and removing the object purchased. It would seem dear that
in this case also there are accompanying rights (or claims)

against interference. It is equally clear that the total aggregate
(rights, privileges, powers, and immunities) should be recognized
as an interest in land, even though not within the general com-
mon law requirement of a deed or the requirement of Section I
of the Statute of Frauds. Similar considerations are applicable
to cases involving permission to place movables upon another's
land and to remove them at some subsequent time.e6

In leaving this part of the discussion, the suggestion may be
ventured that an examination of the court's application of the

category of license tends only to confirm the conclusion, already
reached on independent grounds, that the "right and privilege"
in Penman v. Jones should more properly have been classified
as an easement appurtenant, with the necessary inference that

such "right and privilege" passed with the subjacent estate,

even apart from the special language about to be considered.

(2) Dm THE "RIGHT AND PRIVILEGE" PASS UNDER THE LAN-

GUAGE OF THE CONVEYANCE OF 1891, INDEPENDENTLY OF ITS

BEING AN EASEMENT?

The court concedes that the interest, whatever it may be called,

is freely alienable, along with the subjacent estate proper.

Earlier Pennsylvania cases, already noticed in detail, leave no

room for doubt as to this point. Unless, therefore, there is

something peculiar about this sort of interest so as to require
unusually specific terms of conveyance, it would seem that the

words "all the estate, right, title, interest, benefit, property,

severed trees by exercising the "revocable" legal privileges of physically
severing the trees.

The cases put by Vaughan, C. J., in the second paragraph of the quota-
tion given in the text seem to be similar to those now under consideration.
The "grant" that he refers to is, in reality, the grant of legal powers,
rather than of ownership of the severed things as such.

(1839) 1I A. & E., 34.
'"Giles v. Simonds (186o, Mass.) 15 Gray, 441; cf. the explanation given

in Browne, St. Frauds (5th ed., 1895) sec. 27; also the similar explanation
of Alderson, B., in Wood v. Leadbitter (1845) 13 M. & W., at 853.
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claim and demand whatsoever" together with "all and singular
. . . the appurtenances . . . belonging to the said property or
in anywise appertaining to the same" were ample to cover the
"right and privilege" of letting down the surface. Apart from
absolutely specific terms, it would be difficult to find more compre-
hensive language. It is true that in Stilley v. Buffalo Co. 67 and in
Kirwin v. Del., L. & W. R. R. Co.88 the terms employed were
quite specific; but, as will be remembered, no reference to this
point was made in either of these cases, and, instead, the court's
reasoning proceeded along very broad lines as to the intentions
of the original parties as indicated by their instruments of con-
veyance and the surrounding circumstances.

It would seem unnecessary, however, to resort to these earlier
cases to show the adequacy of such inclusive generic terms as
have just been quoted from the conveyance of 1891; for does
not the very case of Penman v. Jones afford all-sufficient
authority?

(3) WAS THE COURT CONSISTENT IN HOLDING, IN SPITE OF ITS

NEGATIVE ANSWER TO THE SECOND QUESTION, THAT THE LANGUAGE

IN THE CONVEYANCE FROm A TO D WAS SUFFICIENT TO PASS THE

"RIGHT AND PRIVILEGE" TO D?
This question is clearly enough suggested by the facts of

Penman v. Jones, although the limited purposes of this article
do not demand an extended discussion thereof or, much less,
any positive answer. The important words in the conveyance
from A to D were, it may be recalled, "all and every the real
estate or interest of any kind or nature in real estate, lands,
tenements or hereditaments," etc. These words, in and of them-
selves, seem less comprehensive and intensive than those in the
conveyance from A to C. The court's reasons for denying
natural force and effect to the words of the "A-C" conveyance
and attributing such force and effect to the weaker words of the
"A-D" conveyance are hardly convincing. Those reasons are
given chiefly in the language already quoted from the majority
opinion; and, as will be remembered, they seem to turn largely,
if not entirely, on an unfortunate identification of the subjacent

owner's privilege of letting down the surface with a superfacent

owner's right (or claim) that the surface should not be let down."9

" (1912) 234 Pa. 492, 497. For full consideration of this case, see ante,
p. 78.

I (x915) 249 Pa. 98, 1oi. For full consideration of this case, see ante,
p. 78.

1 See ante, p. 83, and p. 84, n. 40.
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THE BROADENED POLICY OF THE joURNAL.-One year ago the
YALE LAW JOURNAL began its second quarter century. At that
time it found itself in the midst of a rapidly broadening develop-
ment in the School of Law. It had been the long established
tradition of the school that there was a real and worthy science of
jurisprudence and that law must be studied and taught histori-

cally, analytically, and comparatively. Especially since the early
'seventies, when the graduate curriculum was definitely organ-
ized by Professor Simeon E. Baldwin, the legal systems of Rome
and of modern Europe had been continually studied, legal con-

cepts had been analyzed, and the history of legal doctrines and
institutions had been investigated. Increased emphasis on these

lines of work has, especially in recent years, had an important

influence, as regards spirit, method, and content, on the under-

graduate as well as graduate courses.
Of necessity, this progress has been reflected in the pages of

the JOURNAL. The appieciation received from the alumni of
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the school and from legal scholars and practitioners at large
encourages still further improvement and development. The
present volume will endeavor to foster the science of jurispru-
dence, to bring home to its readers something of the deeper
phases of law and the factors in its growth, to take notice of
such defects as may appear in our own system of law as it is
actually being applied, and to draw upon other legal systems-
past and present-for the means of improvement by legislation
and judicial action.

The practice of the law must be recognized as social service
and not as a mere means of livelihood. The public is already
demanding of the legal profession more than it has been receiv-
ing. Soon it will refuse longer to endure the lawyer of no
insight into social needs and of smug provincial satisfaction with
things as they are. Even the most ignorant man now knows
that he is a citizen of the world and not merely of a province.
Now is the time for leadership possessing foresight and capac-
ity for reorganization. He only can look far into the future
who has seen far into the past. He only can reorganize wisely
whose industry has mastered the organizations of others. It is
even now the duty of the legal profession-even while our
country is in the throes of a war whose end we cannot see
but whose successful end we shall achieve-to prepare for a
scientific reorganization.

No new or sudden development is contemplated; but earnest
effort will be made to publish articles relating to international and
comparative law, legislation foreign and domestic, and every
aspect of jurisprudence. Doubtless this will mean an increase in
the size of each number published; for the JOURNAL will not
abate one jot in its efforts to cover the field it has covered in the
past, to discuss topics in the traditional branches of our American
law, to give a critical review of recent decisions in the courts.
Indeed, it is hoped to increase and improve these discussions and
to bring about a larger perspective, a greater power of analysis
and a wiser criticism because of the broader undertakings
already indicated.

The JOURNAL recognizes that legal system is not an end in
itself and that jurisprudence is but a sickly plant when cultivated
only by Professor Dryasdust. Our sole interest is in the law as
it is applied by our courts, as it is made by our legislatures, and
as it is a living force among our people. But the understanding
of the law in these practical senses requires the deeper investi-
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gation and the wider outlook. This fact must be brought home
to every practicing lawyer and to every law student. It is

believed, moreover, that this can be done most effectively, not by

publishing an additional review to be devoted exclusively to the

broader lines of legal thought and development, but, by sending

forth a well-balanced periodical that participates in all lines of
legal research, publishing the results of careful investigation in

all branches of legal theory and legal practice. To this end the

JOURNAL is dedicated; and it is hoped that the present volume

may have some modest degree of success in attaining it.

THE LAW ScHoOL.-The JOURNAL records with satisfaction

the addition of four new professors to the Law School Faculty.
One of the four, Professor Edmund M. Morgan, formerly

of the University of Minnesota faculty, has not yet assumed
his duties here, having been given leave of absence to perform

war service. He has received a commission as Judge Advocate,
with the rank of Major, in the Officers Reserve Corps and has
been detailed for service in Washington. On account of Pro-
fessor Morgan's absence the course in Court Practice which he
was to inaugurate will not be given this year.

The three other new professors have taken up their work at

Yale. Professor Ernest G. Lorenzen, also called from the

University of Minnesota, is to give courses in Sales, Damages,
Roman Law and Modern Developments, and the Comparative
Conflict of Laws.

Professor Henry W. Dunn, formerly Dean of the University

of Iowa Law School, is to give courses in Property I, Property
III and Office Practice.

Professor Edwin M. Borchard, formerly Law Librarian of
Congress and an Assistant Solicitor of the Department of State,
is to give courses in Property II, Administrative Law and Inter-

national Law. He also has charge of the Law Library.
Professor Wurts is to be away during the coming year on a

sabbatical leave of absence.
The registration of students this year is almost exactly fifty

per cent. of last year's enrollment.

THE RIGHT OF ALIEN ENEMIES TO SUE IN OUR COURTS

The question of the right of "alien enemies" to sue in muni-

cipal courts, which has frequently, since the outbreak of the war,

been presented to the English courts, has recently come up for
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decision in this country. Posselt v. D'Espard (i917, N. J. Ch.)
IOO Atl. 893.* Much of the confusion in which the general ques-
tion has been left by the courts in England and in this country
is due to the loose way in which the term "alien enemy" has
been used. The connotation of the term varies with the circum-
stances to which it is applied. With reference to naturalization,
it signifies a person having the nationality of an enemy country.1

With reference to suits for the recovery of property or money
damages, it signifies, in the present state of Anglo-American law,
a person resident in the territory of the enemy country or adher-
ing to the enemy. This is made apparent by the purpose of the
rule, inaccurately expressed, that "alien enemies cannot sue in
the courts."

The rigorous disabilities imposed upon all aliens by the early
English law extended to their suits in court 2 The privileges
conferred upon alien merchants in general ameliorated the harsh-
ness of the law, and the alien friend, as distinguished from the
alien enemy (subject of an enemy state), was allowed to maintain
personal actions. That this right to sue was extended as an
incident to the right to trade is shown by Coke's commentary on
Littleton:

"For an alien may trade and traffique, buy and sell, and
therefore of necessity he must be of ability to have per-
sonall actions; but he cannot maintaine either real or
mixt actions."'

When we recall that, with the development of international
law, England adopted the rule that trading with the "enemy"
was prohibited during war,' and the further rule that "enemy"
character for purposes of trade is determined not by nationality
but by "trade domicil" or (in the case of individuals) by volun-
tary residence in the enemy country,5 the reason for the rule

* For complete statement of the facts see page 128, infra.

'In re Citnonian (I915, Ont. S. C.), 23 Dom. L. R. 363.
x Pollock & Maitland, History of English Law, 461.
Co. Litt. (ist Am. ed.), 129 b.

'2 Halleck, Int. Law (4th ed.), i43 et seq. Trotter, The Law of Contract

during War (London, 1914), Pt. I, sec. 9; British Trading with the Enemy

Act, 1914, 4 and 5 Geo. 5, ch. 87, and Proclamation No. 2, Sept. 9, 1914,

and Amendment October 8, 1914. U. S. Trading with the Enemy Act of

Oct. 6, 1917, sec. 3 (a). Horlock v. Beal [igi6] I A. C. 486.
5 The Pizarro (1817, U. S.), 2 Wheat. 227, 246; McConnell v. Hector

(i8o2, Eng. C. P.), 3 B. & P. 113; Tanson v. Driefontein Cons. Mines
[19o2] A. C. 484, 5o5- Ingle v. Mannheim Ins. Co. [19151 i K. B. 227.
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prohibiting "alien enemies" from suing becomes clearer. The
right to sue is in aid of the right to trade, and the prohibitions
are, in the main, parallel. The prohibition to trade with any
person, firm or corporation resident or doing business in the
enemy territory is founded on the principle of public policy
"which forbids the doing of any act which will be or 'may be to
the advantage of the enemy state by increasing its capacity for
prolonging hostilities in adding to the credit, money or goods or
other resources available to individuals in the enemy state."6

As a corollary to the above rules, it would seem that there
should be no prohibition against suit where there is no pro-
hibition to trade, or where the alien is permitted to continue to
reside unmolested. And so, indeed, has the law developed. The
state's power of expulsion of subjects of the enemy state has
not been frequently exercised in modem times,' and in England
and the United States, the modem practice, confirmed by treaty,8

has been to permit peaceable subjects of the enemy to remain,
either with express or implied license; a practice which has
introduced into the law an exception to the usual procedural
disability of the "alien enemy" in favor of those permitted to
remain sub protectione domini regis.9

An examination, in the light of these principles, of the leading
cases in which "alien enemies" were non-suited as plaintiffs,
discloses that in many of them the alien enemy was a non-
resident "alien enemy," generally resident in the enemy state.'"
These are "alien enemies," strictly speaking. In others, the

2 Westlake, Int. Law, 140; 2 Oppenheim, Int. Law, sec. 88, go; Laurent
(Gt. Brit.) v. United States, Feb. 8, 1853, Moore's Arb., 2671. Japan has
also adhered to this criterion of enemy character, but not the countries of
continental Europe, which, .with minor exceptions in Holland and Spain,
adhere to the test of nationality. 3 Fiore, sec. 1432 et seq.; 4 Calvo, sec.
1932 et seq.; Bonfils, sec. 1343 et seq.

' Lord Reading in Porter v. Freudenberg (C. A.) [1g95l i K. B. 857, 868.
See also Dicey, Conflict of Laws (2d ed.) 737.

TBorchard, Diplomatic Protection of Citizens Abroad, 61 et seq.
'E. g. Article 23 of Treaty between the United States and Prussia, July

II, 1799, renewed May 1, 1828, 2 Malloy's Treaties, 1494, giving the respec-
tive subjects of either state in case of outbreak of war nine months to
remove their property, collect their debts, and settle their affairs.

'I Bac. Abr. (ed. 1813) 139, where it is said that the right to sue is
consequential on the right to protection.

"Brandon v. Nesbitt (794, K. B.) 6 T. R. 23; Le Bret v. Papillon
(18o4, K. B.) 4 East. 502; Daubigny v. Davallon (1795, Ex.) 2 Anstruther
462; O'Mealey v. Wilson (18o8, N. P.) i Campb. 482 (a British subject
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decision passed off on technical points of pleading.1 1 The most

important cases involve the right of a resident subject of the

enemy state to sue, and in this matter the modern rule dates from

Wells v. Williams (1698),12 for in this case the first exception

to the disability of the alien enemy plaintiff was introduced.

Chief Justice Treby there held that an alien enemy living in

England by the King's license and under his protection may sue.

Subsequent English cases, while showing some differences of

opinion as to the party on whom rested the burden of proof of

"license" by the King18 have, nevertheless, held with practical

uniformity that a resident alien, subject of an enemy state, who

could show that he was present with the express or implied

license of the King could sue." Such a license has been im-

plied, in the cases which have arisen since the beginning of the

war, in the system of alien registration created by the Orders

in Council under the Aliens Restriction Act, I9I4,15 and has

been considered as strengthened rather than weakened by intern-

ment of the "alien enemy." 6

resident in enemy territory) ; In re Wison (1915) L. J. K. B., 1893; Porter

v. Freudenberg (C. A.) [1915] 1 K. B. 857. Bonneau v. Dinsmore (1862,

N. Y. Sup. Ct.) 23 How. Pr. 397; Sanderson v. Morgan (1868) 39 N. Y.

231; Seymour v. Bailey (1872) 66 Ill 288; Jackson v. Decker (1814, N. Y.

Sup. Ct.) ii Johns, 418; Luczycki v. Spanish River Pulp Mills (915, Ont.

Sup. Ct) 25 Dom. L. R. 198.
"Derrier v. Arnaud (1695, K. B.) 4 Mod. 4o5; Sylvester's Case (17o2,

Y. B.) 7 Mod. i5o; Casseresv. Bell (I799, K. B.) 8 T. R. 166; Society

etc. v. Wheeler (1814, U. S. C. C., N. H.) 2 Gall. iO5; Hutchinson v. Brock

(1814) 11 Mass. 1ig; Levine v. Taylor (1815) 12 Mass. 8.

2
1 Ld. Raym. 282.
1 Compare Casseres v. Bell (1799, K. B.) 8 T. P. 166 with Boultot; v.

Dobree (18o8, N. P.) 2 Camp. 163; Alciator v. Smith (1812, N. P.) 3

Camp. 245.
14 See Boulton v. Dobree, supra; Alciator v. Smith, supra; and Alcinous

v. Nigrea (1854, Q. B.) 4 E. & B. 217, where there was a failure to show

that the plaintiff was residing in the Kingdom with "the license, safe-con-

duct, or permission" of the King. See also the recent Ontario case of

Bassi v. Sullivan (1914, Ont. Sup. Ct) 18 Dom. L. R. 452.

" Princess Thurn and Taxis v. Mofit [1915], I Ch. 58; Porter v. Freuden-

berg (C. A.) [19151 1 K. B. 857. Hall, Int. Law (6th ed.) 388. Proclama-

tions in Canada, similar to those of England, have been held to remove the

procedural disability from alien enemies permitted to remain in residence.

Topay v. Crow's Nest Co. (1914, B. C. Sup. Ct.) 18 Dom. L. R. 784;

Viola v. MacKenzie, Mann & Co. (1915, Que. K B.) 24 Dom. L. P. 208.

Pescovitch v. Western Can. Flour Co. (1914, Man. K. B.) 18 Dom. L. P_

786.
zsSchaffenius v. Goldberg [1916] 1 K. B. 284.

8
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In the United States, Chief Justice, afterwards Chancellor,
Kent, in the leading case of Clarke v. Mdrey,17 extended the
doctrine of Wells v. Williams to the conclusion that an alien
enemy who comes and resides here, even without a safe conduct
or license, is entitled to sue until ordered away by the President;
and this, too, although the party is not known by the Government
to have his residence in the United States. License is implied
from his being suffered to remain. This would seem to be the
rule most consistent with enlightened practice.

The English "Trading with the Enemy" proclamation of
September 9, 1914 (sec. 3), expressly, and the recently enacted
United States "Trading with the Enemy" Act of October 6,
1917 (sec. 2), by implication, exclude from the definition "alien
enemy" a person not resident or carrying on business within the
territory of the enemy country.

Inasmuch as, in law, the declaration of war makes enemies
of all the respective subjects of the belligerents, Vice Chancellor
Lane's attempt in the principal case to translate into a legal
distinction the political distinction made by the President between
the German Government and the German people cannot be sup-
ported. It is submitted that the German stockholders, as alien
enemies resident in the enemy state, should have been non-suited.

The question as to whether the national character of the
American corporation is affected by the majority German stock
ownership is discussed in the COMMENT following.

E.M.B.

IS AN AMERICAN CORPORATION SUBSTANTIALLY OWNED BY GERMAN

STOCKHOLDERS AN ALIEN ENEMY?

This complex problem was recently submitted to an American
court in the case of Fritz Schultz Jr. Co. v. Raimes & Co. (1917,
N. Y. Sup. Ct.) 166 N. Y. Supp. 567. There is thus raised, at a
very early stage of our participation in the Great War, the ques-
tion adjudicated in England in the celebrated Daimler case
(infra).

There are no internationally accepted rules in existence with
respect to the nationality and domicil of corporate bodies. Both
concepts, nationality and domicil, can be applied to corporations

' (1813, N. Y.) io Johns 69.
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in a metaphorical sense only.' The privileges and duties inci-
dental to allegiance and the "animus" necessary to domicil can-
not be ascribed to corporate bodies. Nevertheless, the determina-
tion of questions of taxation and jurisdiction with respect to
corporations has necessitated adjudications upon the question of
their nationality and domicil. In England it has been held that
for purposes of the provisions of the income tax law the domicil
(more accurately "residence") of a company is at the place where
its center of administration, the controlling brain, is located.'
For purposes of jurisdiction, the "domicil" has been construed
to be the place where it has a registered office, 3 and there may
indeed be two such "domicils."' 4 In the United States, the
"fiction theory" of the corporate entity has served to impute to
a corporation, for jurisdictional purposes, the citizenship of the

' Foote, Private International Jurisprudence, (4th ed.) 143 et seq.

Volumes have been written, particularly on the continent, on the debatable
question of the nationality of corporations. The various theories are well
summarized in the work of E. Hilton Young, Foreign Companies and other
Corporations, Cambridge, 1912, iio-i68. See also, Mamelok, Die juris-
tische Person in internationalen Privatrecht, Zurich, 19oo, 211 et seq.
Schwandt, Die deutschen Aktiengesellschaften, Marburg, 1912, pp. 25-75;
Pillet, Des Personnes Morales en. Droit Int. Privi, Paris, 1914; Isay, Die
Staatsaugeh6rigkeit der juristischen Personen, Tilbingen, 19o7, in which
the legislative systems of the various countries are outlined (pp. 214-224) ;
Levin, M., De la nationalitg des sociitis et ses effets juridiques, Paris, I9OO,
p. 199 et seq.; Fromageot, H., De la double nationalit6 des individus et des
socigtis, Paris, 1892, pp. 114-121; Lyon-Caen in 12 Clunet (885) 265-274;
Lain6 in 20 Clunet (1893) 273 et seq.; Arminjon in 4 Rev. de droit int.
n. s. (1902) 381 et seq., translated into English by William E. Spear, Clerk,
Spanish Treaty Claims Com., Washington, 19o7, Document 53; Marais and
Barclay in 23rd Report, International Law Assn. (19o6) 36o-372; Jacobi
in 27th Rep. ibid., 368-380; Baumgarten in 28th Rep. ibid., 246-254. The
various theories relating to the nationality of corporations are summarized
in Borchard, Diplomatic Protection of Citizens Abroad, 617-618.

' Calcutta Jute Mills v. Nicholson (1876) 1 Ex. D. 428. De Beers Cons.
Mines v. Howe (C. A.) [1905] 2 K. B. 612; [19o6] A. C. 455. Goers v.
Bell r19o41 2 K. B. 136; Mitchell v. Egyptian Hotels, Ltd. [1915] A. C.
1022, 1037; San Paulo Ry. Co. v. Carter [1896] A. C. 31. See an excellent
article by E. J. Schuster in (1917) Papers read before the Grotius Society,
vol. II, p. 57.

'Keynshan, etc., Co. v. Baker (1863, Ex.) 2 H. & C. 729.

'Carron Iron Co. v. Maclaren (1855) 5 H. L. C. 416, 449 and analysis of
that case by Prof. Wesley N. Hohfeld, The Individual Liability of Stock-
holders and the Conflict of Laws (191o) 10 COLUMBIA L. Rv. 319.
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state in which it was incorporated, 5 although this conclusion was

subsequently rested upon the further fiction that there is merely
"an indisputable legal presumption that a state corporation . . .

is composed of the citizens of the state which created it."O
The persuasiveness and apparent simplicity of the "fiction

theory" of the corporation have led the English courts to hold

that the nationality of a corporation is to be deemed that of the

country in which it was incorporated, regardless of its center

of administration, 7 and, most curiously, regardless of the fact

that for belligerent purposes domicil, and not nationality, is the

test of enemy character." Consistently with this theory they

have declined to investigate the nationality of the stockholders,

as a matter which could not affect the nationality of the corpora-

tion.' Lord Macnaghten in the Janson case (arising out of the

Boer war), in which a company incorporated in the Transvaal

was largely owned by British stockholders, stated:

"If all its members had been subjects of the British
Crown, the corporation itself would have been none the
less a foreign corporation and none the less in regard
to this country an alien."'"

Louisville, Cinci., etc., R. R. v. Letson (1844, U. S.) 2 How. 497, 555.

This is the theory followed by Lehman J. in the principal case in deciding

that the New Jersey corporation had the right to sue.
6St. Louis and San Francisco Ry. v. James (1896) 161 U. S. 545, 562.

'Attorney General v. Jewish, etc., Assn. [19OO] 2 Q. 3. 556; [1901] i

Q. 3. x23.
'Amorduct Mfg. Co. v. Defries (915) 84 L. J. K. B. 586; Janson v.

Driefontein Cons. Mines, Ltd. [19o2] A. C. 484. Daimler v. Continental

Tyre Co. (C. A.) [1915] I K. B. 893. (But see notes 12-14.)

'Janson v. Driefontein Cons. Mines, Ltd. [1902] A. C. 484; Amorduct

Mfg. Co. v. Defries, supra. The Roumanian [1915] P. 26. In the

matter of ownership of British ships (under the Merchant Shipping

Act)-such ships cannot be owned by aliens-the courts until recently

adhered to the fiction theory of the corporate entity. Queen v. Arnaud

(1846) 6 L. J. Q. B. (n. s.) 5o. (Lord Denman, C. J.: "In no legal sense

are the individual members [of the corporation] the owners.") Recently,

however, they have in this matter refused to be bound by the mere incor-

poration in England as conferring British nationality upon a corporation

(and thus upon a ship) substantially owned by alien (German) stock-

holders, where the ship was under the control of the alien owners. The

Polzeath [1916] P. 117 (C. A.) 241; Dictum in The Tornmi [1914] P. 251.

Compare, in the United States, Hastings v. Anacortes Packing Co. (1902)

29 Wash. 224.
J Janson v. Driefontein Cons. Mines, Ltd. [19o2] A. C. 484, 497.

IIO
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The principle was carried to its logical, if somewhat startling,
conclusion by the Court of Appeal in the Daimler case," in which
Lord Reading held that a company incorporated in England,
only one of whose 25,000 shares was owned by a British subject,
the balance being owned in Germany, was a British company and
entitled to sue in a British court.1 2 This decision was reversed
in the House of Lords13 on another ground, so that the opinions
of the law lords on the question of the nationality of the plaintiff
company are dicta only. Nevertheless, they will carry, great
weight by reason of the authority of the judges delivering them.
Of the eight judges, two (Lord Shaw and Lord Parmoor) fol-

lowed Lord Reading's decision in the Court of Appeal, although

Lord Parmoor would, on evidence that the business of the com-

pany was carried on in an enemy country, have held otherwise.
The Earl of Halsbury took the view that the company had an

enemy character if the whole or a large part of its capital were

owned by persons residing or doing business in Germany. He

was the only one of the fourteen judges who sat in the two appel-

late courts who, it is submitted, consciously declined to be mis-

led by the fiction theory, but concluded that a corporation was

merely a form of association, analogous to a partnership, to

enable human beings to do business and enjoy their property."

"Daimler v. Continental Tyre Co. (C. A.) [19151 I K. B. 893. (Four
of the justices concurred, Buckley, L. J., now Lord Wrenbury, alone

dissenting on what would seem intuitive rather than legal grounds.)
"' The decision was substantially aided by the Trading with the Enemy

Proclamation of Sept. 9, 1914, which provides (§3) that "In the case of

incorporated bodies, enemy character attaches only to those incorporated in

an enemy country." A less restrictive but similar provision is included in

the United States Trading with the Enemy Act of October 6, 1917 (§2a).

Although the British Proclamation substitutes nationality for domicil in

determining enemy character, it is proper to recall that in Anglo-American

law the nationality and domicil of corporations are usually considered

identical. Subsequent British Orders in Council and the Trading with the

Enemy Amendment Act, 1916 (5 and 6 Geo. V, c. Io5) have extended the

prohibition of trading with the enemy very widely to include those having
"enemy association" (which has been construed by the political department

of the Government to include firms even in neutral countries having Ger-

man sympathies, connections or trade relations) and give the Board of

Trade wide powers to wind up British concerns with such association.

See Frank Evans: Trading with the Enemy Amendment Act, 1916 (1916)

32 LAW QuAR. Ray., 249.
18 [1916] 2 A. C. 307.

"An able analysis of the fiction theory of the "corporate entity" show-

ing its true relations to legal realities is to be found in an article by

II1
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The opinions of the other judges, as expressed by Lord Parker,
while purporting to uphold the legal entity theory, in fact laid
particular emphasis upon the actual control and directing center
of management as the determining factor in reaching a conclu-
sion as to enemy character; and on this point, while the nation-
ality of the shareholders could not affect the nationality of the
company, they considered the character of the stockholders
material to the question whether the control of the company's
business was in fact vested in persons adhering to or under the
control of enemies.1 5

While unwilling to modify in any way the corporate entity
theory, Lehman, J., in the principal case, nevertheless adopted
so much of Lord Parker's dictum as touched upon the question
of "control" of the corporation by persons resident in an enemy
country or adhering to the enemy, concluding that inasmuch as
three of the four directors, including the manager, were resi-
dents of this country, the company was not under the "control"
of alien enemies.16 Thus, by the organization of subsidiary com-
panies, with local directors in ostensible control, it would seem
possible for large corporations doing an international business, to
minimize the effects of an eventual taint of enemy character-a

result created by the courts through their hesitation in piercing
the corporate veil.

In conclusion, it may be observed that International Claims

Commissions have almost uniformly adopted the rule, for pur-

poses of jurisdiction, that the nationality of corporations is that

of their country of incorporation, although the Department of

Professor Wesley N. Hohfeld: Nature of Stockholders' Individual Lia-
bility for Corporation Debts (igo) 9 COLUmBIA L. REV. 285, 288 et seq.
For cases in which the "fiction theory" (under statutory construction) has
been discarded see the Australian cases of Osborne v. The Commonwealth
(iI) 12 Commonw. L. R. 321, 365; and Morgan v. Deputy Federal
Comm. (1912) 15 Commonw. L. R. 661. A leading extreme case supporting
the corporate entity theory is that of Salomon v. Salomon & Co. EI897]
A. C. 22.

15 [I916] 2 A. C. 307, 344. Story, J., in the case of Society etc. v. Wheeler
(814, U. S. C. C., N. H.) 2 Gall. xO5, a case much misunderstood,
really decided that the courts could determine the character of the British
corporation from the character, enemy or friendly, of its members.

" It should be observed that in England, one-third stock ownership in
an English company by subjects of the enemy suffices to give the Board
of Trade supervision of its affairs, and some similar rule will undoubtedly
be adopted by the Alien Property Custodian in the United States. A
recent newspaper report mentioned 52% stock membership in Germany as
the minimum.

112
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State, acting administratively, always seeks, before extending
protection to American corporations abroad, to establish the fact
that the substantial beneficial ownership of the company is vested
in American stockholders.1

CONFLICT OF LAWS IN WORKMEN'S COMPENSATION LEGISLATION.

A recent Connecticut case involves problems in the conflict
of laws that are at once of compelling theoretical interest and
of great practical importance. An employee under a Massachu-
setts contract was injured in Connecticut while at work within the
scope of his employment. Under the decision of the Supreme
Judicial Court of Massachusetts in Gould's Case', in accordance
with the court's conclusion as to legislative intent, the Work-
men's Compensation Act of Massachusetts has no application
to an injury occurring outside of that jurisdiction. In an action
brought in Connecticut recovery was allowed under the statute
of the latter state. Douthwright v. Champlin (1917) 91 Conn.
524; 100 Atl. 97.

Such a result would have been reached without difficulty under
the authority of Gould's Case, supra. This case, mainly on con-
siderations applicable to the law of torts generally, while decid-
itig that the Massachusetts act did not apply to extraterritorial
injuries, expressly stated that it did apply to all intraterritorial
injuries irrespective of the place of the contract. The court
gave full effect to the presumption that a legislative act designed
partially to supersede a particular branch of the law of torts
is coextensive in application with the law thus superseded.2 The
fact that this dominant purpose was effected by reading certain
unexpressed terms into certain contracts of employment was
deemed not to affect this presumption. The rule of conflict of
laws applicable to torts generally,3 and not that applicable to
contracts, was therefore consistently applied.

17 Borchard, op. cit., pp. 620-626.
1 (1913) 215 Mass. 480, 1o2 N. E. 693. Accord, Tomalin v. Pearson,

[1909] 2 K. B. 61; Schwartz v. India Rubber, etc. Co. [1912] 2 K. B. 299.
Applying the principle of Gould's Case to the question of waiver of com-
mon law rights are Johnson v. Nelson (1915) 128 Minn. 158, 15o N. W.
620; Piatt v. Smith (915) 188 Mo. App. 584, 176 S. W. 434; Pendar v.
H. & B. Mach. Co. (1913) 35 R. I. 321, 87 AtI. i.

'Gould's Case, supra, 487.
See cases cited in Gould's Case, 487; and compare the very important

case of Brown v. Western Union Tel. Co. (1914) 234 U. S. 542, 547, 34
Sup. Ct. 955, 956.
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Such, however, was not the reasoning of the principal case.
It had previously been decided 4 that the Compensation Act of
Connecticut was in effect an amendment of contract law, in its
dominant characteristic a rule of construction applicable to a
special class of contracts, whereby certain so-called "implied"
terms were added. Accordingly the act was held to apply to
all injuries wherever occurring, if arising under Connecticut
contracts of employment, with the further intimation5 that a
similar application would be accorded to foreign acts in case
of injuries occurring within Connecticut under foreign contracts.
This, now probably the prevailing view among the states,6 while
recognized as law by the principal case, was refused application
on the ground that the jurisdiction of the contract had, under
Gould's Case, no applicable compensation act.1

We are not now concerned as between the two opposing
theories of the workmen's compensation acts. The issue
between them is merely one of degree. All rules of contract law,
properly speaking, are ultimately concerned with the modification
of certain conditions non-contractual in character. Conversely
many rules of law, plainly within the domain of tort or quasi-
contract law, obtain their compulsory fulfillment through the
prohibition of certain terms in certain contracts. In no case is
the mere regulation of the contractual relationship as such the
sole and ultimate purpose of legislation." In any case a regulation
partaking of the nature of tort law may involve the incidental
modification of the construction of certain contracts.9 The
decisive question should be, therefore: what is the dominant
purpose of the statute,-to abolish certain unspecified evils
arising from a certain way of contracting, the latter being the

direct object of legislative attack, or to remedy certain factual
conditions directly selected as the object of remedial legislation,
with only an incidental effect upon contract law?

"Kennerson v. Thames Towboat Co. (,9,5) 89 Conn. 367, 94 At. 372.
1 Ibid., 89 Conn. 381, 94 At. 378.
'Post v. Burger (1916) 216 N. Y. 544, iir N. E. 35,; Schweitzer v.

Hamburg-Amerikanische, etc. Co. (1912, N. Y. Sup. Ct.) 78 Misc. (N. Y.)
448, 138 N. Y. Supp. 944; Grinnell v. Wilkinson (igi6, R. I.) 98 AtI. lO3;
Gooding v. Ott (1916, W. Va.) 87 S. E. 862. See also Bradbury, Work-
ingmen's Compensation (2d ed.) 56.

TSee principal case, 91 Conn. 528-529, ioo At. 98.
"E. g., statutes of frauds, and regulations of life insurance contracts.

'E. g., regulations of hours of labor.
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A graver practical question, however, is here involved. Can
a court, consistently with the principles of conflict of laws,
presume that an act combines both these characteristics simul-
taneously? Can it extend its own act to extraterritorial injuries
occurring under contracts made within its own jurisdiction, and
incorporate by reference foreign acts,10 if applicable, as a part
of the law of the contract in cases of intraterritorial injuries
under foreign contracts, on the one hand, and, on the other hand,
apply its own act to intraterritorial injuries under foreign
contracts when the lex contractus has no applicable statute pro-
viding compensation, and also give effect to the law of the
place of injury irrespective of the law of the contract in the
matter of statutory waiver of common law rights of action? No
conclusive theoretical objection to such a position exists, as the
legislative intention may be deemed to have embraced both
objects in equal degree. Such, indeed, has become the settled
doctrine of at least one state.1"

But the principles of conflict of laws are designed to provide
a method of selection of specific rules universally applicable
to specific groups of facts, without variation dependent upon the
place where the remedy is sought.1 2  The rule under present
consideration must stand or fall according as it, if consistently
followed, subserves this end; for, whatever the legislatures might
have done by express enactment, they should not be presumed
to have acted in contravention of the objects for which rules of
conflict of laws exist.1 3 We may assume any of the following

" For the logical and legal bases of the conflict of laws, more particularly
as regards "incorporation by reference," see Professor Wesley N.
Hohfeld, The Individual Liability of Stockholders and the Conflict of
Laws (x9o9) 9 COL. L. REv. 496, 520, 522, note, and 1o COL. L. REv. 526;
see also Comment entitled Moratorium Decrees and the Conflict of Laws
(1917) 26 YALE LAW JOuRllNAL, 771, 772.

"Except that the tort or quasi-contract aspect of the statute has been
carried so far as to embrace intra-territorial injuries, even though the
foreign lex contractus was an applicable statute. Am. Radiator Co. v.
Rogge (I94) 86 N. J. L. 436, 92 Atl. 85, 93 Atl. io83, 94 At. 85; Rounsa-
vile v. Central R. Co. (,9,5, Sup. Ct) 87 N. J. L. 371, 374; At. 392, 393
(applying the contract theory). Also compare Pendar v. H. & B. Mach.
Co., supra, with Grinnell v. Wilkinson, supra.
" See Pillet,. Essai d'un .ystime giniral de solution des conflicts des

lois (1894) 21 Clunet 417, 7,1; also Comment, Moratorium Decrees and
the Conflict of Laws (9,7) 26 YALE LAW JouRNA ., 771, 773.

'In re Wood (19o2) 137 Cal. 129, 69 Pac. 9oo; N. Y. Mut. Life Ins. Co.
v. Prewitt (907) 127 Ky. 399, 1o5 S. W. 463.



YALE LAW JOURNAL

alternative hypotheses, with respect to states X and Y. First,
an injury occurs in state X under a Y contract of employment,
the injury being of such a nature as to come within the terms
of the X statute and not within the terms of the Y statute.
Second, the injury comes within the terms of both statutes but
with different scales of compensation. Third, state Y has no
applicable workmen's compensation act. Fourth, under the
law of state Y there has been no waiver of common law rights
of action, while under the law of state X there has been such a
waiver. Upon the fundamental assumption that the X statute
is a branch of the contract law of state X, it necessarily follows
that the failure to enact a similar statute in state Y is equally
a characteristic of the contract law of the latter state. The
absence of an applicable statute, therefore, and the provision of
a different scale of compensation, and the rule resulting in no
waiver of common law rights are as decisive features of the
law of the contract as any positive applicable provision would be.
To refuse to give effect to them, by swinging over to the tort
theory of the local act, is in direct violation of the principles of
international reciprocity applicable to contract law.

If it should be urged that such a policy is in accord with the
well-settled rule1 ' that the lex contractus will not be incor-
porated by reference when contrary to the declared public
policy of the forum, two answers may be made. First, it has

been decided,' 5 and the result seems incontestable on principle,
that contracts made under common law rules of industrial acci-
dent liability do not fall within such a classification. Second,
the assumption of the existence of such a rule of policy estab-
lished by the local statute is precisely the position which we

contend to be incompatible with the simultaneous assumption
that the legislation falls within the category of contract law.
It is immaterial that a similar practical result is reached when,

as sometimes unavoidably happens, different rules of conflict

of laws obtain acceptance in different jurisdictions, or when
different notions of public morals require a forum to repudiate a
contract valid under the law of the contract. Our suggestions
are directed to the fact that the court has in the present instance

raised a gratuitous presumption of legislative intention intrinsic-
ally leading to this exceptional result.

"4Greenwood v. Curtis (i8io) 6 Mass. 358.
" Reynolds v. Day (914) 79 Wash. 499, 140 Pac. 681.
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We have seen that a consistent application of the doctrine of
the principal case has already produced an actual overlapping of
the positive provisions of two compensation statutes.16 Such a
result has not yet been reached under the law of the principal
case.1 7  It would, however, logically follow from a refusal to
recognize the negative features of the law of the contract on a
point assumed to be one of contract law.

We submit, therefore, that the decision in the principal case
should be reached under the reasoning of Gould's Case, supra,
or not at all, and that the courts should decisively elect between
the theory of that case and the contract theory of the workmen's
compensation acts. If the latter prevails, the place of injury
should in all cases be immaterial, whether or not the jurisdiction
of the contract happens to possess an applicable statute.

C. R. W.

EXTRATERRITORIAL RECOGNITION OF A DECREE OF

JUDICIAL SEPARATION

For the first time, apparently, a court has passed upon the
extraterritorial effect, in a subsequent action for full divorce,
of an ex parte judicial separation.1 Pettis v. Pettis (1917) 91
Conn. 6o8, lOI Atl. 13. Immediately after marriage in New
York the parties had separated; the wife remained resident
there and obtained the decree in question. When the husband,
who was domiciled throughout in Connecticut, began suit for

divorce on grounds of desertion she pleaded the decree, which
was based on cruelty, to justify her living apart. The court

held that a decree of judicial separation, as opposed to full

divorce, did not affect the marriage status, was personal in its

nature, and to be in any way effective in another State, called
for personal jurisdiction over the defendant.

If such a decree from bed and board is indeed personal merely,
it cannot of course be enforced abroad against a non-appearing,
non-resident party; nor can it be res judicata as to the grounds

16 See note ii, supra.
1TSee principal case, 91 Conn. 528, ioo Ati. 98.

'Where both parties have been before the court, the decree will bar
subsequent suit by the original defendant for divorce on grounds of
desertion; and is conclusive as to the issues of fact on which it is based.
Harding v .Harding (x9o5) I98 U. S. 317, 25 Sup. Ct. R. 679.
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on which it was based.2  Doubt may well be entertained, how-
ever, whether such a decree does not sufficiently affect the mar-
riage status to be considered, in the same way as that of divorce
proper, a decree in rem. This marriage status cannot be literally
a res, a thing physical; it is rather the condition of the parties
in society, the sum of their jural relations with each other and
with people at large: their rights, powers, disabilities," etc. Now
with judicial separation, as with divorce, the wife loses what
disabilities marriage imposed upon her4 : she may now acquire
and hold personal property in her own right5 ; she may convey
realty, sue, be sued.8 The decree may fix her property rights
and those of her husband. His control over her and his right
of cohabitation he has lost.8 Has he not then likewise lost his

rights against all men that they do not alienate his wife's

affections which are no longer his; or interfere with the con-

sortium he no longer enjoys? With the right of cohabitation

he has at least lost the duty to support his wife;"O with this

2Pennoyer v. Neff (1877) 95 U. S. 714.
'When married women's property acts cut away perhaps the major por-

tion of these relations, the in rem character of proceedings directed
"against" the status grew considerably more shadowy than it was when
established in Ditson v. Ditson (1856) 4 R. I. 87.

'To this an exception ought perhaps to be made as to the power of
either party to dispose of real estate acquired before the decree. Castle-
bury v. Maynard (1886) 95 N. C. 281. But see Marshall v. Baynes (1892)
88 Va. 1040, 14 S. E. 978.

'Meehan v. Meehan (1848 N. Y.) 2 Barb. 377.
'Delafield v. Brady (1888) io8 N. Y. 524, 15 N. E. 428; Barber v.

Barber (1858 U. S.) 21 How. 582.
See Davis v. Davis (1878) 75 N. Y. 221. In Thompson v. Thompson

(1913) 226 U. S. 551, 33 Sup. Ct R. i29, a Maryland decree from bed
and board was held to blot out the wife's claim to maintenance and her
rights in her husband's property.

SPeople v. Cullen (1897) 153 N. Y. 629, 635, 636, 47 N. E. 894; and see
American Legion v. Smith (i889) 45 N. J. Eq. 466, 17 AtI. 770. That
cohabitation in the broad sense involves a right as well as a privilege is
shown by the remedy granted in case of desertion.

'Barrere v. Barrere (3839, N. Y.) 4 Johns. Ch. 187, i96, squints in pass-
ing toward the persistence of this set of rights. The problem all through
here is whether the possibility of reconciliation would be sufficient to
found an action; ordinarily such reconciliation would appear not only
contingent, but improbable. In any case, the right to compensation for
loss of consortium is fading. Feneff v. R. R. Co. (igog) 203 Mass. 278;
89 N. E. 436.

, Unless it is expressly imposed upon him. People v. Cullen, supra.
Contra, State v. Ellis (898) 5o La. Ann. 559; 23 So. R. 445; but the
court in the principal case was considering a New York decree.
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latter it would seem as if her power to pledge his credit for
necessaries must also fall.1 Further, if no alimony has been
decreed, it is not easy to see how the husband's death by the
wrongful act of another can any longer found an action by his

wife.12 Even the power to reestablish the old status must be
exercised through a decree of the court;" it is hardly to be
distinguished from divorcees' powers to remarry each other. The

New York judicial separation, in fact, seems to leave very little

of the marriage status save a duty in each party not to commit

adultery14 and the incapacity of either to contract a valid marriage

with another person;' 5 while even this last is matched in the

case of the guilty party by like incapacity after full divorce. 6

Still, though in pure theory we concede to the decree from bed

and board an effect "quasi" in rem, there are considerations

of public policy to be urged against its being so regarded in

practice. In the case of divorce a vinculo, though constitutional

compulsion extends only to decrees obtained in the matrimonial

domicile,' 7 public policy requires an ex parte proceeding at the

,Such power in the wife is decidedly founded on the husband's duty of

support; will it stand without its foundation? Erkenbach v. Erkenbach

(1884) 96 N. Y. 456, 465, suggests that it may still continue.
"Statutes confer this right for the purpose of making up to mentioned

relatives the entire pecuniary loss resulting from the deceased's death.
Murphy v. N. Y. C. R. R. (1882) 88 N. Y. 445, basing on the N. Y. Code

sec. 19o2 ff. But unless the .wife be entitled to support, what pecuniary
loss does she sustain? It is held, Countryman v. Fonda etc. R. R. Co.

(igoi) i66 N. Y. 2o, 2o8 f., 59 N. E. 822, that the jury may consider pro-

spective damages beyond what they might at common law; would the
wife's damage in the supposed case be even prospective?

"Bliss' Ann. N. Y. Code sec. 1767.
"As shown by the fact that breach of the duty by either would ground a

bill by the other for a complete divorce. Vischer v. Vischer (i85i, N. Y.)
12 Barb. 640.

"To these should be added a joint power, legal as well as physical, to
produce legitimate children. Barrere v. Barrere, supra, indicates a pre-

sumption, prima facie only, against the legitimacy of children born under
such circumstances.

" It is worth thought in this connection that this last, this species of
"marital celibacy," although decreed by a court having jurisdiction of the
person, against one of *ts own citizens, and although surely intended to
affect status, will be given no recognition extraterritorially. Van Voorhis
v. Brintnall (1881) 86 N. Y. 18; In re Crane (912) 170 Mich. 65i, I36
N. W. 587. But cf. Hall v. Industrial Commission (1917, Wis.) 162 N. W.
312, discussed p. 131 infra.

'Haddock v. Haddock (i9o6) 201 U. S. 562, 26 Sup. Ct. R. 525, as
interpreted in Thompson v. Thompson, supra.
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domicile of either spouse to be treated as in rem.1 8  There is
need for certainty in the matters of legitimacy, bigamy, adultery.
People are best everywhere married, or everywhere not. There
seems to be no such urgent call to recognize in like manner
decrees manufacturing states of part- or almost-marriage, dis-
tinct each one according to the law of the jurisdiction where
its particular decree of limited divorce happened to be granted.
Thus in the principal case the court assimilated the parties' status
to that nearest like it known to the law of Connecticut: marriage.
On the other hand, this use of the judicial separation decree as
purely personal leads to difficulty to which the court is sensible:
because it did not affect status, recognition is denied to a decree
which the New York court could not have rendered ex parte,
had they not held it in some sort in rem, precisely because it did
affect status.' 9

But though we admit it to be so to speak in rem, it still does not
follow that the decree of judicial separation would have served
the purpose for which it was introduced. It was not pleaded
in bar; it seems to have been intended to establish against the
husband the cruelty on which it was based.20 But ex parte
divorce decrees seem to be anomalous-if they are in rem in
truth-in that they swim-free and have effect, though the neces-
sary grounds on which they base sink away; in that they need

not even bar further divorce proceedings by the original defend-

ant. So an ex parte divorce judgment has been held not to
estop the wife from showing that her husband had committed

acts entitling her to alimony and divorce, and that she committed

N w York and a few other States do not admit this. See Haddock v.
Haddock, supra, dissenting opinion of Brown, J. And elsewhere limita-
tions are imposed: as, not recognizing jurisdiction in the divorcing court
unless the defendant receive actual notice. Felt v. Felt (1899) 59 N. J. Eq.
.606, 45 Atl. io5; and cf. Perkins v. Perkins (ig6) 225 Mass. 82, 113
N. E. 841.

"'To answer that the status concerned is not the same in the two cases;
i. e., that a wife's marital status may be affected materially without chang-
ing that of her husband, leads into a metaphysical labyrinth. But cf. the
language in Haddock v. Haddock, supra; in Perkins v. Perkins, supra;
and in the principal case.

Though not included in the pleadings either to the husband's action
for desertion or in the wife's cross-action for cruelty, the record was
admitted in evidence without objection. The wife's task was to justify
leaving her husband on the very day of the wedding; the decree could
lhelp in that only so far as it concluded him on the point of cruelty.
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none to either bar alimony or ground divorce.2 And, throwing
theory to all the winds of heaven in the interests of justice,
courts have, without wishing to "impugn" the prior decree,
granted new divorce to an already divorced wife, because with-
out it the ancillary decree of alimony could not be rendered.2

Whether, therefore, the ex parte decree of judicial separation
be, as here held, in personam merely, 2 3-because it does not in
fact affect status, or because it seems more advantageous to act as
if it did not; or whether, as fully as divorce a vinculo, it finally
achieve extraterritorial recognition-in either case the finding of
fact on which it is based seems destined, unlike the prophet, to
honor only in its own country.

K. N. L.

AN EXPANSION OF THE DUE PROCESS CLAUSE: FEDERAL SUPREME

COURT REVIEW OF ERRORS IN THE APPLICATION OF STATE LAWS

Since our Federal Supreme Court, in its interpretation of the
due process clause of the fourteenth amendment,' is committed
to the policy of waiting for cases 2 rather than that of binding
itself in advance with a definite rule, each new decision on this
subject from that learned body is likely to contain points and
reasoning of more than ordinary moment. Three cases recently
decided are here to be considered together in so far as their

differences will permit.
Mississippi Railroad Commission v. Mobile & Ohio Railroad

(1917) 37 Sup. Ct. 602, is a case of attempted railroad regulation
which was defeated by the decision of the United States courts.
The state commission is an elected branch of the executive
department.3 It held the legally required hearings in this matter,
considered the evidence presented by the railroad and others and

" Thurston v. Thurston (1894) 58 Minn. 279, quoted at length and
approved, Toncray v. Toncray (igio) 123 Tenn 476, 31 S. W. 977. It is,
however, difficult to make out just which marriage relations those are,
which the court there holds to have been "seized" by the foreign ex parte
divorce.

'For proceedings in rein and in personam cf. (917) 26 YALE LAW
JouRNAL 710, 759-764.
= Turner v. Turner (87o) 44 Ala. 437; Stilohen v. Stilphen (187o)

58 Me. 5o8.
"Nor shall any State deprive any person of life, liberty, or property,

without due process of law."
"'The process of judicial inclusion and exclusion," Davidson v. New

Orleans (1877) 96 U. S. 97, 104.
" Miss. Code i9o6, see. 4826.

121
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thereafter ordered the reinstatement of numerous local passenger
trains recently taken off between Meridian and certain less im-
portant points. When the railroad filed a bill to enjoin the
enforcement of this order it appeared that under capable man-
agement the road was operating at a considerable deficit at that
time and further, that some, although not remarkably convenient,
service was still offered between the towns. The Supreme Court
declared that a fair rate of return must be allowed, otherwise
a commission's ruling would be altogether unreasonable and its
enforcement a violation of due process. And so it was here.

A second case, Saunders v. Shaw (i917) 37 Sup. Ct. 638,
probably involves a more novel state of facts. Here a landowner
in his suit to enjoin collection of a special drainage assessment
levied against him in Louisiana, offered evidence to show that
he received no benefit from the improvement. The trial court
ruled out this evidence as incompetent but permitted it, as well
as some evidence of the defendant drainage board, to be spread
upon the record for use by the Supreme Court on appeal. The
trial judge did not permit cross-examination, however; and,
in view of its ruling which rejected the landowner's evidence,
an intervenor, who held bonds payable from this tax, offered no
evidence in rebuttal. There was judgment below against the
landowner, which was first affirmed by the Supreme Court of
Louisiana but on rehearing, on account of a subsequent decision
of the United States Supreme Court,4 was reversed without
remanding, 5-- the Louisiana Court probably feeling satisfied of
the facts on inspecting those which were before it in the record
and only changing position on the point of law, namely, as to
whether benefit to the land assessed was material. On the
appeal to the United States Supreme Court, the intervenor con-
tended that he had been given no opportunity to present his
evidence (since it would have been an idle procedure to attempt
to answer that of the landowner which had been rejected by the
trial court). In this contention he was upheld; he had not been
given due process of law.

A third case also presenting a novel point is Chicago Life
Insurance Company v. Cherry (1917) 37 Sup. Ct. 492. Two
insurance companies being sued in Tennessee but not served there,

'Myles Salt Co. v. Iberia & St. M. Drainage Dist. (i915) 239 U. S.
478; 36 Sup. Ct. 2o4.

5Shaw v. Board of Comnrs. (i9r6) 138 La. 917, 7o So. 9IO.
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nevertheless contested the jurisdiction of the trial court by a
plea in abatement and lost in both the lower and the supreme
court of that state, judgment being given for the plaintiff. Suit
on the judgment was later brought in Illinois where, in the
Superior Court of Cook County, the plaintiff once more had
judgment. On appeal the Illinois Appellate Court refused to
look further into the question of jurisdiction in Tennessee than
to note that the issue had been raised, argued and considered
in the courts of that state before judgment was given there.6

Two lines of reasoning are followed by the United States
Supreme Court in affirming the Illinois Appellate Court in this
decision.

The first considers the question of jurisdiction in Tennessee
as if the case had come up from there without a trip to Illinois.
If the Tennessee court did not have personal jurisdiction of the
insurance companies it clearly could not issue a valid judgment
against them.7 On the other hand if there had been personal
service on the defendants in Tennessee, jurisdiction would of
course have been established. There seems to be no well settled
rule as to the exact point between these two extreme states of
fact at which the line is drawn. The United States Court recog-
nizes that a difference of opinion on the subject is possible and
reasonable as well and regards as not lacking in due process a
rule that the mere filing of a plea in abatement gives the court
jurisdiction.8

The second line of reasoning to uphold the Illinois court
amounts briefly to this: A decision rendered in good faith by
a state court although predicated on a mistake of fact will
ordinarily give the defeated party no ground of appeal under
the fourteenth amendment of the Federal Constitution. To Illi-
nois courts Tennessee law is a matter of fact and hence the rule

applies in this case.9

It should be recalled in considering these cases that the meaning
of the phrase, "due process of law" has in the United States

" Cherry v. Chicago Life Ins. Co. (1914) i9o Ill. App. 7o.
TPennoyer v. Neff (1877) 95 U. S. 714; Scott v. McNeal (1893) '54

U. S. 34, 46; 14 Sup. Ct. 1o8, III2 (administration upon the estate of a
supposed decedent).

'Equally unobjectionable whether provided by statute or by a court.
*Similarly held where a state court is in error on a point of conflict

of laws. Kryger v. Wilson (i916) 242 U. S. I71, 37 Sup. Ct. 34; see Com-
ment, Due Process and Full Faith and Credit clauses as applied to the
Conflict of Laws (917) 26 YALE LAw JouRNAL 405.
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been expanded so as to include not only process in the everyday
meaning, process-proper, but the result or outcome of that process,
the decision or judgment handed down.'0 It should also be
recalled that the application of the limitation has been extended
to embrace the legislative" and judicial departments of our
government, including the inferior bodies and officers of each.12

The railroad commission in Mississippi was one of these
inferior bodies. The case may be classified as one containing
a mistake of law and a resulting unreasonable regulation."
It may then serve as a background for the others.

The two remaining cases are judicial appeals. Where the act

of a court is in question it has been stated upon high authority
that an erroneous decision, simply, is not a violation of the due
process clause in the fourteenth amendment. That the rule is
not applicable to the quasi judicial acts of executive bodies is

evidenced by the railroad case just considered, there having been
no charge of bad faith on the part of the commission. The

principal importance of the Louisiana and Illinois cases would
seem to consist in showing that the rule is not always and
absolutely applicable to judicial decisions either. In other words,
they recognize that certain kinds of errors, even by a court rela-

tive to its own law, may be denials of due process. One of the

cases does this by suggestion; the other seems to decide just that.
For a number of years dicta, and to some extent decisions, have

been approaching this point from various angles. The progress

"Whether anything turns on the distinction between "process-proper"
and result it is difficult to say. A close case may some day bring the dis-
tinction into prominence but at present no statement can be made with
assurance. See Harlan, J., in Chicago, B. & Q. R. R. v. Chicago (1897)
I66 U. S. 226, 234-235, 17 Sup. Ct 581, 584, col. I.

"On the total lack of meaning of the phrase when applied to the legis-
lature without the expanded interpretation, see Cooley, Constitutional
Limitations, p. 503.

"Ex parte Virginia (1879) 1oo U. S. 339, 346. That the amendment is
intended even to cover cases where the state agents act in excess of, or
in violation of state law, see, Yick Wo v. Hopkins (1886) 118 U. S. 356,
6 Sup. Ct io64.

"Mistake of law because it appears that the Commission computed
railroad service expense on the actual "out of pocket" cost, this rule of
computation being held to be wrong.

"Chief Justice Waite in Arrowsmith v. Harmoning (i86) II8 U. S.
194, i95; 6 Sup. Ct io23, io24. See also, Patterson v. Colorado (i9o7) 2o5
U. S. 454, 460, 27 Sup. Ct. 556, 557. Cooley, Constitutional Limitations,
p. 587.
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may be set forth as a series of steps. Numerous dicta may be

found to the effect that fraudulent decisions or those rendered in

bad faith are wanting in due process and may be carried to the

United States Supreme Court for that reason. 15 Likewise it has

been stated that due process of law requires a competent and

impartial tribunal. 8 In one case whose facts were widely aired

in the press"1 the dissenting opinion 8 declared that a criminal

trial before a mob-controlled tribunal is not due process of law,

which general rule seems to have been recognized as well by

the majority. A very definite step in this general direction was

taken in the case of Scott v. McNeal,9 in which the United States

Supreme Court reversed the State Supreme Court of Wash-

ington on the question of jurisdiction in a lower court of that

state. At that time it is hardly likely that the state court would

have been reversed on a question of procedure in the lower court,

once the jurisdiction of the latter was established.0 And yet

that is the point to which the decision in Saunders v. Shaw now

carries us.
This result has been foreshadowed, not only by analogy as

outlined above, but directly in the language of the Justices. It has

been intimated that extraordinary cases might arise in which a

state would deprive a person of due process of law solely by

the decision of its courts.2 Just such an intimation is found in

the Life Insurance case now before us, but neither therein nor in

the previous cases was the required grossly erroneous decision

thought to be present. It did arrive when a court rendered a

decision which concluded a case without any evidence by one of

the parties.

'Fallbrook Irrig. Dist. v. Bradley (1896) 64 U. S. 112, 17 Sup. Ct. 56.

Chicago, M. & St. P. Ry. v. Minnesota (i8go) '34 U. S. 418, 466, xo Sup.

Ct. 462.
'Jordan v. Mass. (92) 225 U. S. 167, i76, 32 Sup. Ct. 651.
'"Frank v. Mangum (915) 237 U. S. 309, 35 Sup. Ct 582.
'That of Holmes, J.; Hughes, J., concurred in the dissent.

(893) 154 U. . 34, 4 Sup. Ct. 1o8.

"But it has been urged very forcibly on the ground of this decision and

some others, as well as on independent reasoning, that the United States

Supreme Court should review all cases in which the state courts are in

error concerning their own law. See Professor Henry Schofield, The

Supreme Court of the United States and the Enforcement of State Law by

State Courts (i9o8) 3 hi. L. Rxv. 195.
IDissenting opinion of Holmes, J., in Raymond v. Chicago, Un. Tr. Co.

(xgo7) 2o7 U. S. 2o, 28 Sup. Ct. 7, 14.



YALE LAW JOURNAL

We have no new rule from these three cases but we do have in
one of them a square decision on a disputed question and one from
which, in looking forward, we may well inquire how far the
Federal Supreme Court will go in future cases involving state
court interpretation of state law.

M. S. B.

REVIVING BARRED DEBT AS A FRAUDULENT "INCUMBRANCE" UNDER

THE BANKRUPTCY ACT

A recent federal decision holds that the revival by an insolvent
debtor just before bankruptcy of a debt barred by the statute
of limitations may be treated as an "incumbrance" of the

debtor's property, and void as such under section 67e of the
Bankruptcy Act. In re Salmon (1916, S. D. N. Y.) 239 Fed.

413.1 In its ordinary meaning, "incumbrance of property'!
denotes some charge or lien attaching to specific property. To
refer to a simple unsecured debt as an incumbrance of property
causes considerable linguistic strain. Moreover, under the
familiar ejusdem generis rule of construction, the term "incum-
brances," in conjunction with its accompanying words in section
67e--"all conveyances, transfers, assignments, or incumbrances
of his property"--would naturally be confined to the narrower
and more usual meaning above suggested. Furthermore, the

purpose of section 67e is to invalidate only such transfers as
would have been fraudulent at common law or would constitute

an act of bankruptcy under section 3 of the Act.2 The learned

judge says that the destruction by the bankrupt of a valid defense

against the claimant's debt is analogous to a voluntary convey-

ance in fraud of creditors. But at common law a transfer of

property was not fraudulent as to creditors when the debtor was

under a moral obligation to the transferee, though the obligation

was legally unenforceable because of some statutory provision."

The payment of a barred debt was not deemed a badge of fradu-

I For more complete statement of facts, see page i29, infra.

2Coder v. Arts (19o8) 213 U. S. 223, 242; 29 Sup. Ct. 436, 444.

"Bump, Fraudulent Cony. (3d ed.) 223; Del Valle v. Hyland (1894,
N. Y. Sup. Ct) 76 Hun. 493 (outlawed debt); Livermore v. Northrop

(i87o) 44 N. Y. io7 (debt within Statute of lrauds); Wilson v. Russell

(1858) 13 Md. 494 (debt discharged under insolvent laws) ; Gardner v.
Rowe (1825, Eng. V. C.) 2 Sirra & St. 346 (transfer to cestui of land held
on oral trust).
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lent intent but a satisfaction of the debtor's moral obligation to
pay a creditor, for the statute of limitations is usually considered

as merely suspending the creditor's remedy, not as destroying the

debtor's obligation.4 When the statute is waived, the old obliga-

tion again becomes effective.5 The running of the statute creates

in the debtor the power of defeating the claim, if he cares to

exercise it. This power passes to the trustee in bankruptcy, and

cannot, after bankruptcy proceedings have been instituted, be exer-

cised by the debtor.8 But apart from bankruptcy, the privilege of

exercising the power by pleading the statute is personal to the

debtor and he is under no duty to exercise it for the benefit of

other creditors. 7 Consequently it would seem to follow that

creditors cannot object to his releasing or destroying the power by

a new promise, actual or implied from part payment. If sound

policy forbids the revival of barred debts within four months

of bankruptcy, it is believed that further legislation is necessary.

The part payment of a barred debt might (as well as reviving

the debt) constitute a preference, voidable under section 6ob, if

the debtor were charged with notice;8 but it is difficult to see

how such a revival can be avoided as a fraudulent incumbrance

under sec. 67e. The only other cases found on the point are

opposed to the principal case, and would seem to represent the

sounder view.9
M. B.

'Johnson v. Albany & S. R. R. Co. (873) 54 N. Y. 416.
IIlsley v. Jewett (1841, Mass.) 3 Met. 439.
'In re Zorn & Co. (1912, E. D. Pa.) 193 Fed. 299.
TElliot v. Trahern (i89i) 35 W. Va. 634, 643, 14 S. E. 223, 226; see also

Cahill v. Bigelow (1836, Mass.) 18 Pick. 369, 372 (Statute of Frauds).
8See In re Banks (i913, N. D. N. Y.) 207 Fed. 662.
1 In re Banks, supra; In re Blankenship (i915, S. D. Cal.) 22o Fed. 395.
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ALIEN ENEMIEs-NATURALIzATIN--"API'ucATIoN."--U. S. Rev. St sec.

2171 (Comp. St. 19i6, sec. 4362), first enacted in i8o2 (Act April 14, 1802,
ch. 28, 2 Stat 153) declares that no alien who is a native citizen or subject
or a denizen of any country with which the United States is at war "at
the time of his application" shall then be admitted to citizenship in the
United States. By the Act of June 29, i9o6, c. 3592, 34 Stat 596 (Comp. St.
I916, sec. 4362) the naturalization law was changed and aliens were for the
first time required to file a petition for citizenship, and ninety days' notice
of such petition had to be given before final hearing thereon in open court.
The applicant was a German citizen. War was declared between the filing
of his petition and the date set for final hearing. Held, that the final
appearance of the applicant in open court and not the filing of the petition
should be regarded as the "application" referred to in the act of 1802, and
the applicant must be denied admission. In re Naturalization of Subjects
of Germany (1917, E. D. Wis.) 242 Fed. 97i.

See, in accord, Ex parte Borchardt (1917, E. D. S. C.) 242 Fed. ioo6;
In re Haas (1917, N. D. Tex.) 242 Fed. 739; In re Jonasson (i917, D. C.
Md.) 24i Fed. 723. But see, contra, United States v. Meyer (i917, C. C. A.
2d) 24I Fed. 3o5, Hough, J., dissenting; In re Nannanga (1917, S. D. Ga.)
242 Fed. 737; In re Kreuter (1917, S. D. Cal.) 241 Fed. 985. The principal

case would seem to represent the better view. The apparent purpose of
the statute being to protect the United States against the admission of
persons whose loyalty might be doubtful, it should be strictly construed in
favor of the Government.

ALIEN ENEmS-RIGHT To SuE.-The resident manager (erroneously
assumed by the court to be a German) of a domestic corporation, prac-
tically all of whose stock was owned by a German corporation, brought
suit on behalf of himself and with power of attorney to represent the
German majority stockholders for an injunction against the two American
directors, charging them with deliberately seeking to wreck the corpora-
tion. A motion was made to stay the prosecution of the suit on ground
that plaintiffs were alien enemies. Held, that the suit might be maintained,
since the tolerance implied in the Presidenes proclamation assuring German
residents that they would be undisturbed in the peaceful pursuit of their
occupations, and his statement that the sins of the German Government
"ought not to be visited on" the German people, were a declaration of
public policy, by which policy the courts were bound. Posselt v. D'Espard
(I917, N. J. Ch.) ioo AtI. 893. See COMMENTS, p. io4.

AL=N ENEmms-RIGHT TO Sut--DomEsric COPORATioN WITH GERMAN

STOCKHOLDEs.-The plaintiff was a New Jersey corporation. Of its capital
stock of 50 shares, 45 were owned by a German corporation, 2 by a Ger-
man subject, 2 by American citizens, and I by an Austrian subject who
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resided in the United States and acted as manager of the plaintiff corpo-

ration. The four individual stockholders constituted the board of

directors. A motion was made to stay the further prosecution of the suit

on the ground that the plaintiff was an alien enemy. Held, that the suit

might be maintained because the corporation should be regarded as an

entity separate and apart from its stockholders and because the control

of the company was vested in a board of directors, of whom the majority
(including the manager) were residents of the United States. Fritz

Schultz, Jr., Co., v. Raimes & Co. (1917, N. Y. Sup. Ct), i66 N. Y. Supp.
567. See CoMmErs, p. io8.

BANKRUPTCY-REV NG BARBD DEBT As FRAUDULENT "INcuMBRANc."--

The day before a petition in bankruptcy was filed against him, a debtor
made a payment upon a statute-barred debt, intending to revive it The
debtor was aware of his insolvent condition, the creditor was not The
creditor, offering to restore the payment, filed his claim on the revived
debt Held, that the claim should be disallowed, its revival being an
"incumbrance' of the bankrupt's property and void under section 67e of
the Bankruptcy Act In re Salmon (i9i6, S. D. N. Y.) 239 Fed. 413.
See COm m-TS, p. 126.

BILLS AND NoTEs-HoLDER IN Dun CouRsE-CoPoRATioN's CHECK UsED

iN INTEREST op FIscAL OFnE -W. was treasurer of the plaintiff corpora-
tion and also of the B. company. The defendant bank held for collection
a note of the B. company which W. had indorsed. To pay this note W.
wrongfully drew the plaintiff company's check, signed by himself as
treasurer, to the order of the defendant This check, after being certified,
was received by the defendant from a representative of the B. company
in payment of the note on its date of maturity. Held, that there was
nothing in the transaction to put the defendant bank on notice that W.
was misappropriating the funds of the plaintiff to pay his own debt
Colonial Fur Ranching Co. v. First Nat. Bank (i9x7, Mass.) i16 N. E.
731.

The fact that the corporate obligation is drawn by the official payable
to himself and used to pay his own debt is not of itself constructive notice

of lack of authority. Fillebrown v. Hayward (19o6) i9o Mass. 472, 77
N. E. 45; contra, Rochester Turnpike Road Co. v. Paviour (igoo) 164
N. Y. 281, 58 N. . 114. But even in Massachusetts, where the instru-
ment is made payable to a creditor of the officer, the creditor takes at
his peril. Johnson v. Longley Co. (IgIo) 207 Mass. 52, 56, 92 N. E.
1o35. The question before the court in the principal case was
whether or not it would carry this doctrine farther and apply it
where the officer was not absolutely liable to the payee, as a debtor, but
only contingently as an indorser. The liability of a bankrupt indorser
has been called a provable "debt" In re Philip Semmer Glass Co. (i9o5
C. C. A., 2d) 135 Fed. 77. But the purpose of the Bankruptcy Act was
to relieve insolvents from their pecuniary liabilities. Moch v. Market
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St. Nat. Bank (i9ol, C. C. A., 3d) 1o7 Fed. 897, 898. So that while the
Bankruptcy Act seems to treat an indorser as an actual debtor, it does not
do so in reality, for "debt" as used there may mean only "claim" or
"liability." Moch v. Market St. Nat. Bank, supra. In the instant case, the
court said that the debt was primarily that of the B. company, the officer
being only contingently liable. Refusal to extend the doctrine of notice to
such a case is believed to be sound.

G. L. IK

CAmuEas-CARMAcK AimqENDmE-BnL oF LADING ISSUED BY CON-
NECTING CAmu -.-The plaintiff as shipper of live stock received a bill of

'lading from the initial carrier. The connecting carrier issued a second bill
changing the liability by requiring 30 days' notice of claim in order to
hold the carrier liable. Held, that the second bill was invalid for lack of
consideration and because the enforcement of its terms would defeat the
policy of the Carmack Amendment Missouri K. & T. Ry. Co. v. Ward
(1917) 37 Sup. Ct. 617.

This holding is a natural corollary to the rule already established under
the Carmack Amendment that the bill of lading issued by the initial carrier
applies to the entire transportation and fixes the rights and duties of all
participating carriers. See Georgia, Fla. & Ala. Ry. Co. v. Blish Milling
Co. (1915) 241 U. S. i9o, 196, 36 Sup. Ct. 541, 544, and cases there cited.

CARRIERS-CARMACE: AmENDMENT--PRESUMPTION AGAINST TERmINAL
CAmEum-In an action against the terminal carrier to recover damages
for injury to goods, the plaintiff introduced evidence to show that the
goods were delivered in good condition to the initial carrier and were
received from the defendant in a damaged condition. The defendant con-
tended that since the passage of the Carmack Amendment this did not make
a prima facie case. Held, that the common law presumption against the
terminal carrier was not superseded by the Carmack Amendment, which
did not establish any presumption, but merely gave an optional remedy
against the first carrier for the entire transportation. Salinger, J.,
dissenting. Erisman v. Chicago B. & Q. R. Co. (1917, Ia.) 163 N. W. 627.

The point decided is not new, even in Iowa (see cases cited on p. 631 of
the opinion), but the case is worthy of note for its detailed reExamination
of the whole subject, with full discussion of both sides of the question
and an apparently exhaustive collection of authorities.

CARRIERS - NON-DELVERY - RESTRAINT oF PwNcEs.-The defendants
agreed with the plaintiffs to provide a steamer to proceed to Marionpol,
and there load a cargo and carry it to Japan. On September I, the defen-
dants refused to name a steamer on the untrue assertion that the British
government had prohibited steamers going to the Black Sea to load. The
Turkish government closed the Dardanelles on September 26. The
defendants pleaded "restraint of princes" as a justification of their breach
of the charter-party. The ship would not have had time to reach the
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Dardanelles before the closing. Held, that a reasonable apprehension of
the impending dosing of the Dardanelles, though justified by the event,
did not constitute a restraint of princes, and the defendant was not
excused. Watts & Co. Ltd. v. Mitsui & Co. Ltd. [1917] A. C. 227.

The question decided was similar to that involved in the case of the
Kronprinzessin Cecilie, discussed in (1917) 26 YAm.n LAw JoumNAL, 247,
791, in which the decision of the United States Circuit Court of Appeals
that the owners of the ship were not excused by reasonable apprehension
of war, was reversed by the Supreme Court. The opinion in the Supreme
Court cites as authority a dictum in the English case in the Court of
Appeal, which appears to be contradicted by the above decision of the
House of Lords.

Co ucT op LAws-Ex PArE DEcREn OF JUDIcIAL SEPARATIoN-FoREIGN
REcoGNrrIoN.-A husband and wife from the time of their marriage in
New York never lived together. The wife, "domiciled" in New York,
procured an ex parte divorce from bed and board, on grounds of cruelty.
When her husband, domiciled throughout in Connecticut, began suit there
for divorce a vinculo for desertion, she introduced the New York decree
to justify her living apart. Held, that such a decree, as opposed to full
divorce, did not affect the marriage status, was personal in its nature, and
was not in any way effective in another state unless entered by a court
having jurisdiction over the defendant Pettis v. Pettis (I917) 9i Conn.
6o8, IOI Atl. 13. See Cobmivs, p. 117.

CoNFLICT OF LAWS-FOREIGN MA=AGF--EmAIAGE PRomBrrE FOR
LImID TiimE AFTER DivoRcuTwo residents of Illinois were married in
Indiana within a year after the woman had obtained a divorce in Illinois.
By statute in Illinois, and by the terms of the divorce decree, such a
marriage was prohibited, and would not have been recognized in Illinois.
Subsequently the parties removed to Wisconsin where a similar statute
was in force. Upon the death of the "husband," the woman filed a claim
under the Wisconsin Workmen's Compensation Act. Held, that the mar-
riage was void and that the claimant was not entitled to compensation as
the wife of the deceased. Hall v. Industrial Commission (1917, Wis.)
162 N. W. 312.

It is the general American rule, based on the policy of giving legal
sanction wherever possible to what may be called a marriage in fact, that
the lex loci celebrationis determines the validity of a marriage. Wharton,
Conflict of Laws (3d ed.) see. 127 et seq. Accordingly, statutes prohibit-
ing marriage for a specified period after divorce have frequently been
construed as applying only to marriages in the same state, and a marriage
elsewhere may be held valid even in the prohibiting state. Estate of Wood
(902) I37 Cal. 129, 69 Pac. goo; Dudley v. Dudley (9HI) 151 Ia. 142,
130 N. W. 785; contra, Lanham v. Lanham (i9o8) 136 Wis. 360, 117 N. W.
787; Wilson v. Cook (I912) 256 Ill. 46o, Ioo N. E. 2. Outside the
prohibiting state, it is not believed that such a marriage, if valid where
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celebrated, has ever before been denied recognition, and this is conceded
in the principal case. The decision seems to proceed in part on the theory
originally follo.wed by the civil law, which finds some support in the
English cases, that capacity to marry is a matter of personal status, to be
determined by the law of the domicile. Cf. Sottomayor v. De Barros
(1877) 3 P. D. i; Brook v. Brook (i86i) 9 H. L. Cas. 192. But the
question is confused by the emphasis placed on the public policy of the
forum, as evidenced by the Wisconsin statutes, and its similarity to the
policy of Illinois. If the law of the domicile is the proper criterion, its
application can hardly be conditioned on such similarity. And since it
was not the public policy of Wisconsin, but the similar policy of Illinois,
which the court professedly enforced, the decision cannot be explained
on the analogy, which would be strained at best, of cases holding that the
distinctive public policy of the forum may deny recognition to certain
classes of foreign marriages. State v. Bell (1872, Tenn.) 7 Baxt. 9
(miscegenation); United States v. Rodgers (igoi, D. C. E. D. Pa.) iog
Fed. 886 (consanguinity). The decision might possibly be supported by
regarding the situation as similar to that existing before a decree nisi
has become absolute, and considering the divorce incomplete until the year
has expired. This ground also is suggested in the opinion, but no other
decided case has been found to support it. See, however, dissenting
opinion in Estate of Wood, supra; and cf. McLennan v. McLennan (I897)
3 Oreg. 480, 5o Pac. 8o2.

L. F.

CONFLICT OF LAws-WoRExEN's COmPENSATION ACT-FoREIGN CONTRACT
OF EMPLOYMENT-The plaintiff, employed under a contract made in
Massathusetts, was injured in Connecticut while working within the scope
of his employment. Suit was brought in Connecticut under the Con-
necticut Workmen's Compensation Act. Held, that the plaintiff might
recover. Donthwright v. Champlin (917) 91 Conn. 524, ioo At. 97. See
CoMMENTs, p. 113.

CoNsTITUTIONA. LAv-ADmIRALTY-STATE WORKMEN'S COMPENSATION
ACT NOT APPLICABLE TO INJURIES WITHIN ADmIRALTY JURISDICTIoN.-An
employee of a comPany operating a coastwise steamship line was accident-
ally killed while 'engaged in the work of unloading a cargo at a pier in
New York. In proceedings under the New York Workmen's Compensa-
tion Act, his widow and children received an award which was approved
by the New York Court of Appeals. The case was taken by writ of error
to the United State Supreme Court. Held, that the state compensation act,
as applied to matters within admiralty jurisdiction, was in conflict with the
grant of exclusive admiralty jurisdiction to the federal courts by the Con-
stitution, and was to that extent invalid, and the award must be set aside.
Southern Pacific Co. v. Jensen (917) 37 Sup. Ct. 524. See COMMENTS,

next month.

CONSTrrUTIONAL LAw-CoNsTiTUTIONAL CoETIoNS--LEGISLTiua'S
PowER To CAL.-The plaintiff brought suit for himself and all other
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tax-payers of the state, to enjoin the enforcement of an act of the legisla-

ture-providing for the calling of a constitutional convention without first

submitting the question to the people. The state constitution contained

no provision for the calling of such conventions. On a submission of the

question three years before, the electorate had declined to authorize a

convention. Held, that the act in question was beyond the powers of the

legislature and the injunction should issue Lairy, J., dissenting. Bennett

v. Jackson (1x17, Ind.) 116 N. E. 921.

In the absence of judicial authority the weight of opinion among text-

writers seems to be against the instant case. Jameson, Const. Conv. (6th

ed.) 211; Dodd, The Revision and Amendment of State Constitutions, 44;

6 Am. & Eng. Enc. of Law, 896; Cooley, Const. Lint. (6th ed.) 42. But

there are strong arguments in favor of the decision. Legislative power

may be divided into two classes, ordinary and fundamental. Jameson,

Const. Cony. 84-86. The grant of legislative authority to the General

Assembly confers only the power to pass ordinary legislation. McCullough

v. Brown (1893) 41 S. C. 22o, 248, ig S. E. 458, 473. The power to pass

fundamental legislation is still retained by the people. In drawing the

line between the two, extra-legal factors, such as custom, political ten-

dency, expediency, public policy, must necessarily have influence. It is

an almost universal custom in the states, in the absence of constitutional

provision, first to submit the question of calling a convention to the people.

6 R. C. L. 27. In the few contrary instances cited by the dissenting judge

the power of the legislature had not been challenged. Granting that

where the people have no machinery to institute legislation there must be

an implied power in the legislature to take the first step, this may well

be limited to what is absolutely necessary to enable the people to exercise

their reserved powers. Nor can it be said to be immaterial whether the

people act before or after the convention, in view of the large expenditure

of public money which the calling and holding of such conventions neces-

sarily involve. In view of these considerations, the decision in the instant

case may well be accepted as sound.
C. S. B.

CONSTITUTIONAL LAW-CONSTITUTIONALITY OF Szimzcz DRAFT ACT-

The defendants were indicted for conspiring to procure persons to vi6late

certain penal provisions of the "selective draft act" of May i8, 1917.
On a motion to quash the indictment they attacked the constitutionality
of the act, objecting, among other grounds indicated below, that it deprived

the courts of the United States of the power to pass on the exemptions
provided by the act, and that it called out the militia for a purpose

not authorized by the Constitution. Held, in sustaining the indict-

ment, that the act was within the power "to raise and support armies"
conferred.by Art. I, sec. 8, subdivision 12 of the Constitution; that it did

not call out the militia as such, but, in the exercise of the general power
to draft all citizens, drafted into the national army the members of the

militia organizations; that compulsory military service is not "involuntary
servitude" within the prohibition of the Thirteenth Amendment; that the
exemption boards, if courts at all, were military courts established under

the power given by Art. I, sec. 8 of the Constitution "to make rules for
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the government and regulation of the land and naval forces" and their
decisions, like those of other military tribunals, need not be reviewable by
the civil courts; and that the act involved no unconstitutional delegation
of legislative or judicial powers. United States v. Sugar (1917, F. D.
Mich.) 243 Fed. 423.

The constitutionality of the same act was upheld against certain of the
same objections in an eloquent opinion by Judge Speer in Story v. Perkins
(ziq7, S. D. Ga.) 243 Fed. 997, and the claim of "involuntary servitude"
was disposed of in a single sentence in Claudius v. Davie (1917, Cal.)
165 Pac. 689. In the Story case the further objection was made and over-
ruled that Congress had no power to compel service outside the United
States. The decisions are interesting as current history, but the questions
raised presented little novelty and less difficulty. Several cases upholding
the draft act of Civil War times are cited in the principal case.

CONSTITUTIONAL LAw-DuE PROCESS or LAw-DmsioN OF STATE
CouRT.-In a suit to collect special assessments the defendant landowner
offered evidence that he was not benefited. The evidence yas refused.
Consequently an intervenor (the owner of bonds payable from the tax)
offered no evidence to rebut that which had been rejected. When judg-
ment favorable to the intervenor was reversed by the state Supreme Court
without remanding, the intervenor claimed a violation of his constitutional
rights. Held, that since the decision of the state court on appeal amounted
to excluding the intervenor's evidence at trial, it denied him due process
of law. Saunders v. Shaw (917) 37 Sup. Ct 638.

Two insurance companies being sued in Tennessee but not served, filed
pleas in abatement in the Tennessee court, which, on the strength of these
pleas, assumed jurisdiction over the parties and rendered judgment for the
plaintiff. Suit being brought in Illinois on this judgment, the Illinois court
refused to question the jurisdiction of the Tennessee courts. Held, that
such a refusal did not amount to a denial of due process of law to the
insurance companies. Chicago Life Ins. Co. v. Cherry (917) 37 Sup. Ct.
492. See COMMENTS, p. 121.

CONSTITUTIONAL LAw-DuE PROCESS-EMPLOYMENT AGENCIES FORBIDDEN
TO TAKE FEES FROM WoRERs.-The plaintiffs, proprietors of private
employment agencies, sought to enjoin the enforcement of the Washing-
ton Employment Agency Law which forbade the collection of fees from
workers for furnishing them with employment. Held, that the statute
was an infringement of the Fourteenth Amendment Brandeis, McKenna,
Holmes, and Clarke, JJ., dissenting. Adams v. Tanner (1917) 37 Sup.
Ct 662.

Under the police power the states have the right to regulate any business,
vocation, or occupation. Schmidinger v. City of Chicago (1913) 226 U. S.
578, 33 Sup. Ct 182. They may go even farther and prohibit absolutely
the maintenance of any business, where the public welfare requires its
discontinuance. Cosmopolitan Club v. Virginia (19o8) 2o8 U. S. 378, 28
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Sup. Ct. 394. Private employment agencies are regulated by statute in at
least thirteen states and such statutes have been upheld, the purpose of
preventing fraud being a sufficient justification for the exercise of the
police power. Brazee v. Michigan (i916) 241 U. S. 340, 36 Sup. Ct 561.
The Washington statute purports to regulate private employment agencies
but it was alleged that its actual operation would practically prohibit them,
as such agencies could scarcely exist without the privilege of collecting fees
from those seeking employment. Yet, have such agencies any constitu-
tional right to exist? There seems to have been ample evidence of such
evils as would render them fit subjects for the police power; and it was
primarily for the state legislature to determine how drastic a remedy was
necessary. The statute is not arbitrary according to the test laid down in
Lindsley v. Natural Carbonic Co. (igii) 22o U. S. 61, 31 Sup. Ct. 337.
It is submitted that the dissenting opinion of Mr. Justice Brandeis, remark-
able for its modern method of approach and comprehensive marshalling
of social data, presents the better view and is more in line with the recent
progressive policy of the Supreme Court, which has affirmed with but
rare exception state statutes intended to advance "social justice."

S. J. T.

CONSTITuTIONAL LAw-Dum PRocEss OF LAw-ORDER OF RA roAD Com-

missioN.-The plaintiff railroad having cut down its local passenger
service as a war economy measure, was, after a hearing by the State Rail-
road Commission, ordered to operate additional trains. It appeared that
the traffic would not pay a reasonable profit over cost of operation. Held,
that such a regulation was a violation of the due process clause of the
Fourteenth Amendment to the Federal Constitution. Mississippi R. R.
Com. v. Mobile & Ohio R. R. (1917) 37 Sup. Ct 6o2. See Commalrs,
p. 21.

CoNsTITuTiONAL LAW-INTERSTATE ComM-ERcE - FESERAL EmPLOYERs'

Li.BniLy AcT EXcLUDING STATE LErIsLATiN.-The plaintiff, while in the
employ of a railroad company engaged in interstate commerce, suffered
personal injuries without negligence on the part of the company. The
Federal Employers' Liability Act (Comp. Stat 1916, §§8657-8665) regulated
the liability of such railroad companies to their employees in cases involv-
ing negligence, but did not impose any liability in the absence of negligence.
The New York Workmen's Compensation Act (N. Y. Laws 1913, ch. 816;
Laws x914, ch. 4i and 316) provided that employees might recover for
injuries received in the course of their employment, without regard to the
negligence of the employer. Held, that the plaintiff could not have the
benefit of the New York act since the Federal act was exclusive. Brandeis
and Clarke, JJ., dissenting. New York Cent. R. R. Co. v. Winfield (917)
37 Sup. Ct. 546.

This decision reverses the holding of the New York Court of Appeals
in Winfield v. New York Cent. R. Co. (1915) 216 N. Y. 284, iio N. E. 614,
which was adversely criticised in (1916) 25 YAME LAW JOURNAL, 497. For
a discussion of a recent Supreme Court decision still further narrowing
the field of state legislation of this character, see CoMmENs, next month.
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CONSTuTIONAL LAw-WoHMEN'S COmPENSATION ACr-CMPULSORY

ComPExNSATION.-The plaintiff sued in a common law action to recover for

injuries received in the course of employment through the negligence of

the defendant company. The Maryland Employer's Liability Act (Laws

1914, ch. 8oo) required employers to provide compensation and limited the

amount that might be recovered, giving the employer an option to secure

the compensation through state insurance, insurance with an authorized

insurance corporation, or by a deposit of securities with the state com-

mission. If he failed to secure it in any of these ways, the employee could

proceed either for compensation under the act or by common law action in

which the employer was denied the benefit of certain common law defences.

The defendant pleaded that it had complied with the provisions of the act

and was not liable to a common law action. The plaintiff demurred, on

the ground that the act contravened the Fourteenth Amendment. Held,
that the act was constitutional. Solvuca v. Reilly & Ryan Co. (1917,
Md.) ioi Atl. 710.

The act here in question was similar to the New York act upheld in

New York Cent. R. Co. v. White (1917) 37 Sup. Ct. 247. For a discussion
of the constitutionality of the Washington act, which is even more rigid

in character, in that it requires employers of certain hazardous occupations
to malke enforced contributions and denies even the alternative of self-
insurance, see (917) 26 YALE LAW JomuRAi , 618.

CONTRACTs-AsSIGNABILITY-AsSIGNMENT BY PURCHASER ON CREDI.-

The defendant undertook to transport sand and gravel for the plaintiff's
assignor, and was to be paid each month for the previous month's deliv-
eries. On being notified of the assignment to the plaintiff, the defendant
refused to perform on the ground that the contract was non-assignable.
Held, that the contract was assignable. C. H. Little Co. v. Cadwell Tran-
sit Co. (1917, Mich.) 163 N. W. 952.

The assignment in this case involved the substitution of a new party
both in respect of the right to have sand and gravel transported by the
defendant and in respect of the duty to pay the price. The power of the
possessor of a contract right to effect such a substitution has long since
been fully recognized by the common law, by equity, and by statute. See
Walter Wheeler Cook, The Alienability of Choses in Action (1916) 29
HARv. L. Rxv. 86. It has been thought, however, that an assignment is

invalid if it involves the substitution of a new party to perform a duty of
the assignor as well as to enforce his right. Arkansas V. S. Co. v. Belden

Mining Co. (888) 127 U. S. 379; Boston Ice Co. v. Potter (877) 123

Mass. 28. This depends on .whether or not the duty is one requiring per-
formance by the assignor in person, a question to be determined in the
same way as are other questions involving the doctrines of conditions
precedent. The tendency is now clearly in the direction of holding that

performance in person is not a condition precedent British Waggon Co.
v. Lea (i88o) 5 Q. B. D. 149; Northwestern L. Co. v. Byers (i9o3) 113

Mich. 534, 95 N. W. 529; Rochester Lantern Co. v. Stiles P. Co. (1892)
135 N. Y. 2o9; cf. the earlier case of Robson v. Drummond (1831, K. B.)
2 B. & Ad. 3o3. The fact that financial credit has been given to the
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assignor does not make the duty to pay the price a purely personal duty;
for the assignment does not affect the assignor's liability in case of non-
payment, and the assignment deprives the other party of no part of his
security. The English courts seem to have carried this to the extreme
of holding the assignment good, even though the duty of making payment
in the future has been turned over to the assignee and the assignor has
disabled himself from performing (as where the assignor is a corporation
and has been dissolved). Tolhurst's Case [1po3] A. C. 414. The principal
case goes to no such extreme and is easily sustainable.

C. I.

CRImINAL LAW-CONSPIRACY TO DEFRAUD UNITED STATEs-FRAuDS IN

CONGRESSIONAL ELzcTIoNs.-The defendants demurred to indictments
under section 37 of the federal Criminal Code (Comp. St. I913, sec. io,20i)

which makes it an offense to "conspire . . . . to defraud the United

States in any manner or for any purpose." The indictments were based
on alleged conspiracies to bribe voters or cause illegal voting at congres-
sional elections. Held, that the conspiracies described were not within the
statute. United States v. Gradwell (1916) 37 Sup. Ct. 407.

The question has several times arisen under this statute whether the word
"defraud" should be interpreted in an exact technical sense as meaning to
deprive, by fraudulent means, of money or property, or whether it should be
extended to cover any deceit or imposition practiced on the government or
its agents in connection with the government service. Some decisions and
dicta in early cases tend to support the narrower construction. United
States v. Thompson (1886, C. C. D. Oreg.) 29 Fed. 86; United States v.
Milner (i888, C. C. N. D. Ala.) 36 Fed. 89o. Cf. Cross v. North Carolina
(i889) 132 U S. 131, 138-139, 10 Sup. Ct. 47, 49. And the general rule is
of course well recognized that penal statutes should be strictly construed.
Baldwin v. Franks (1887) 120 U. S. 678, 691, 7 Sup. Ct. 656, 662; France v.
United States (1897) 164 U. S. 676, 682, 17 Sup. Ct. 219, 222. Nevertheless
the later cases have rejected any limitation to property frauds and have
held that the statute is broad enough to cover "any conspiracy for the pur-
pose of impairing, obstructing or defeating the lawful function of any
department of government." Haas v. Henkel (IgIo) 216 U. S. 462, 479;
30 Sup. Ct. 249, 254 (conspiracy to obtain advance information of govern-
ment cotton reports). See also Curley v. United States (i9o4, C. C. A.
Ist) 13o Fed. i (conspiracy to impersonate another in civil service exami-
nation) ; United States v. Stone (i9o5, D. C. D. N. J.) 135 Fed. 392 (con-
spiracy to deceive government inspectors of life preservers). Whether the
principal case marks a tendency to return to stricter construction may well
be doubted. The opinion proceeds chiefly on the special ground that Con-
gress, having constitutional power to regulate congressional elections, and
having at one time exercised that power by a comprehensive system of
legislation, subsequently repealed this legislation and thus elected to leave
the matter to state regulation. Perhaps the case is most noteworthy as an
exception to the current'tendency to extend the scope of the federal laws
and leave less and less to the states.

G. L. Y_
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CRamnL LAw-FALSE P-RENSES-PROFESSIONAL SERVICES AS "VALU-
ABLE THING.--The defendant by false representations obtained medical
services from a physician. Section 1166 of the Mississippi Code of i9o6
made it an offense for any person, with intent to cheat or defraud another,
designedly to "obtain from any person any money, personal property, or
valuable thing." Held, that professional services were a valuable thing,
within the meaning of this section. State v. Ball (1917, Miss.) 75 So. 373.

This decision seems rather at variance with the "noscitur a sociW' rule
of construction. Professional services were held not to be "property"
under the Oklahoma false pretenses statute. Ex parte Wheeler (1912)
7 Okla. Cr. 562, r24 Pac. 764. (See Okla. Rev. L., 1gIo, sec. 2694.) But
see United States v. Ballard (i9o2, D. C. W. D. Mo.) i8 Fed. 757
(a month's lodging held a "valuable thing"). Cf. State v. Black (I89o)

75 Wis. 49o, 44 N. W. 635 (board and lodging not "property").

CRIMINAL LAw-TREAT TO KILL THE PREsMENT.-A statute, enacted
*by Congress February 14, 1917, provided that anyone who knowingly or
wilfully threatened the life of the President should upon conviction be
liable to $i,ooo fine or five years' imprisonment, or both. The accused
declared, "President Wilson ought to be killed. It is a wonder some one
has not done it already. If I had an opportunity, I would do it myself."
Held, that a demurrer, based on the ground that the language employed by
the accused did not amount to a threat, was properly overruled. United
States v. Stickrath (1917, S. D. Oh.) 242 Fed. 151.

The statute, rather than the application of it, is noteworthy as illustrating
the unexampled stringency of our present war legislation.

FRAUDULENT CoNVEYANCES-SALES IN BULK ACT--OmIsSION OF
CREDITOR FROM VENDOR'S LIsT.-A "sales in bulk" statute provided that
the transfer of a stock of merchandise should be void against the trans-
feror's creditors "unless the transferee demands and receives from the
transferor a written list . . of the creditors of the transferor" certified
by him as complete, and unless the transferee "shall . . notify
every creditor whose name and address is stated in said list . ."' A
vendor omitted the name of one creditor from the list furnished under
this statute. The vendee had no knowledge of the omission and the
creditor was not notified. In all other respects the statute was complied
with. Held, that the vendee's title was good as against an attachment by
the omitted creditor. Glantz v. Gardiner (1917, R. I.) Ioo Adt. 913.

This case lines up another jurisdiction in favor of the proposition that
the fraud or mistake of the vendor in omitting a creditor's name is
not attributed to the bona fide vendee, so as to invalidate the sale as to
him. See, in accord, Coach v. Gage (1914) 70 Oreg. 182, 138 Pac. 847;
International Silver Co. v. Hull (1913) I4O Ga. Io, 78 S. E. 6og. In the
principal case the court decided that as the statute made the validity of the
sale dependent on the action of the vendee, not that of the vendor, and as
it did not require of the vendee that he obtain a complete list, but merely a
list certified by the vendor as complete, the omission by the vendee could
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not invalidate the sale. There is a dictum apparently contra in a Massa-
chusetts case where the seller, through misunderstanding of the statute,
included only merchandise creditors in the list, but the facts are not fully
stated and it is not clear whether or not the purchaser knew of the omis-
sion. If he did, of course, mistake of law would not excuse him. See
Rabalsky v. Levenson (1915) 221 Mass. 289, io8 N. E. o5o. The objection
to the decision in the principal case, that it does not protect the creditor,
for whose benefit the statute was passed, is met by the observation of the
court that this defect, if any, is for the legislature to remedy; and with
regard to the possibility of collusion the court points out that the creditor
still has all his previous remedies, and may show fraud in fact, if it exists,
and so avoid the sale, even if the vendee has fulfilled all the statutory
requirements. The decision seems justified as a matter of construction,
but discloses a weakness in the statute, since the vendor is under no effec-
tive compulsion to furnish a complete list.

L. F.

MONOPOLIES-SHERMAN Acr-"RUL OF REAsoN"--In a suit for triple
damages under the Sherman Act it appeared that the defendants, owners
of steamship lines operating between New York and South African ports,
in pursuance of an effective combination to restrict competition, estab-
lished by concerted action, if not by formal agreement, uniform freight
rates, including a "primage charge" which was subsequently refunded to
those shippers who shipped exclusively by the vessels of the combining
companies. Held, that the acts of the defendants amounted to a combina-
tion in restraint of trade in violation of the Sherman Act Thomsen v.
Cayser (19,7) 37 Sup. Ct. 353.

There has been much popular misapprehension of the meaning of the
"rule of reason" announced by the Supreme Court in its construction of
the Sherman Act in Standard Oil Co. v. United States (1911) 22z U. S. I,

31 Sup. Ct. 502, and United States v. American Tobacco Co. (19ii) 221

U. S. io6, 31 Sup. Ct. 632. The Circuit Court of Appeals seems to have
shared this misapprehension when it reversed its former opinion in the prin-
cipal case and held that the combination wasnot shown to be in violation of
the statute because not in "unreasonable" restraint of trade. Union Castle
Mail S. S. Co. v. Thomsen (igii, C. C. A. 2d) igo Fed. 536. In
reversing this decision the Supreme Court reasserted what should
have been clear from its former. rulings, that the "rule of reason"
is to be applied, not to determine whether the motives of the defendants
were good or bad, or whether the power of the combination was used
benevolently or oppressively, or whether the results were in the Court's
opinion beneficial or injurious, but whether the underlying policy of the
statute,-to preserve competitive conditions,--was in fact violated. Under
some of the decisions before the Standard Oil Co. case, there was at least
ground for the inference that the combination of two out of fifty com-
peting concerns must necessarily be held unlawful, merely because it
theoretically destroyed the actual or potential competition between the two.
See Northern Securities Co. v. United States (i9o4) 193 U. S. I97, 331;
24 Sup. Ct. 436, 454; United States v. American Tobacco Co. (x9o8, C. C.
S. D. N. Y.) 164 Fed. 700, 70i-7o2. This conclusion no longer follows,
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if the "rule of reason" shows that the general condition of competition
in the trade is not substantially impaired. But if, in a given case, the
purpose or result of the combination appears to be to establish, in any
substantial sense, non-competitive conditions in the trade as a whole, the
policy of the law is violated, and no room is left for the court to apply
its own theories of policy, economics or morals. Standard Sanitary Mfg.
Co. v. United States (1912) 226 U. S. 2o, 49; 33 Sup. Ct. 9, i5; Cf.
International Harvester Co. v. Missouri (1914) 234 U. S. 199, 209; 34
Sup. Ct. 859, 862. Judged by this test the combination in the principal case
was clearly illegal. H.W.D.

SALEs-SERviNG OF GAME AS "SALiE' wITHiN GAmE LAw.-Two guests
at the defendant's hotel were served native partridge. The Ne~w York
Conservation Law provides that the dead bodies of birds native to the
state, and protected by law shall not be "sold, offered for sale, or possessed
for sale for food purposes within this state, . . ." Held, that the serving
of partridges as part of the guests' table d'h6te meal constituted a sale
in violation of the statute. People v. Clair (i917, N. Y.) I6 N. E. 868.

Both at common law and under the Sales Act, general property as dis-
tinguished from special property must pass in order to effect a sale.
Jenkyns v. Brown (1849) 14 Q. B. 496. Uniform Sales Act, See. i, §76.
But a guest at a hotel or restaurant does not get general property, i. e.,
all the incidents of ownership, in the food that he orders. He is privileged
to eat as much as he desires, but, having eaten, his control over the remain-
ing food is at an end. What he buys is not a specified quantity of food,
but service and the privilege of eating. The transaction of serving and
receiving pay for a meal has, therefore, been held not to constitute a sale
under the Sales Act. Merrill v. Hodson (1914) 88 Conn. 314, 9I At. 533;
Beale, Innkeepers §i69. On the other hand it has been held in cases
relating to statutes regulating the sale of liquor, impure milk, and oleo-
margarine that serving and receiving pay therefor does constitute a sale.
State v. Lotti (9oo) 72 Vt 115, 47 Atl. 392; Commonwealth v. Warren
(1894) i6o Mass. 533, 36 N. E. 308; Commonwealth v. Miller (i8go) 131
Pa. St 1i8, 18 Atl. 938. Since a technical interpretation of the term "sale"
in the case of game laws and similar prohibitory statutes would open the
way to evasion of the law, it is submitted that the more liberal construc-
tion adopted in the principal cast, anid in the great majority of similar
cases, is both reasonable and desirable.

C. S. B.

TAXATION-INHERITANCE AND TRANSFER TAXEs-ExEMPTION OF INSTI-
TUTION S REcENG "STATE An)'--The Connecticut Inheritance Tax statute
exempted "all property passing to or in trust for the benefit of any cor-
poration or institution located in this state which receives state aid."
(Pub. Acts of 1915, ch. 332, sec. 3.) The will of Justus S. Hotchkiss, a
Connecticut testator, left bequests to five institutions, including Yale Uni-
versity, all of which enjoyed under general or special laws more or less
complete exemption from ordinary taxation. Held, that such tax exemp-
tions constituted "state aid" within the meaning of the inheritance tax
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law, and the institutions receiving them were also exempt from the inheri-
tance tax. Corbin v. Baldzuin (1917, Conn.) 1oi At. 834.

Several instances of the use of the term "state aid" in various senses
in Connecticut statutes and decisions are referred to in the opinion. The
decision seems justified from the standpoint of statutory construction and
is in line with the previous policy of the state, both legislative and judicial,
in treating educational, religious and charitable institutions as in a sense
agencies of the state, established and encouraged for the public benefit.

TAXATioN-INHMTANCE AND TRANSFER TAxEs-SuRvIVORSHIP OF JOINT
TENANT.-A husband and wife owned jointly certain bonds, which they
delivered to a trust company as trustee to pay them the income in equal
shares and, if the agreement was in force at the death of either, to deliver
the bonds to the survivor. An amendment to the Transfer Tax Act, sub-
sequently passed, provided that where property was held jointly and pay-
able to the survivor, the survivor's right should be deemed a taxable
transfer. The husband died and a transfer tax .was assessed on his interest
in the bonds. Held, that the husband and wife were joint tenants and
not tenants by the entirety, and that his interest passing to his wife by
survivorship was taxable. In re McKelway's Estate (1917, N. Y.) 1I6
N. E. 348.

Apart from any question of constitutionality, inheritance and transfer
tax statutes are commonly construed as applying to such transfers and
devolutions only, as take place after the passage of the act imposing the
tax. Ross, Inheritance Taxation, sec. 36. Matter of Seaman (1895) 147
N. Y. 69, 41 N. E. 4O. And it was held in New York, in a case involving
a vested remainder not yet come into possession, that a statute attempting
to tax past transfers was unconstitutional. Matter of Pell (1902) i71
N. Y. 48, 63 N. E. 789. It has also been held, both in New York and
elsewhere, that contingent remainders created before the passage of the
tax law are not subject to tax though the contingency occurs subsequently.
Matter of Seaman, supra; Lacey v. State Treasurer (1911) 152 Iowa 477,
i32 N. W. 843. The principal case recognizes the rule against retroactive
operation, but argues that since the husband had power to defeat the
wife's right of survivorship by conveying his interest in his life-time, her
right was not vested until his death, and therefore at his death there was
a taxable transfer. This seems to be attaching undue weight to mere
inaction on the husband's part The wife's right in the principal case
would seem to be closely analogous to a remainder subject to be defeated
by the exercise of a power of appointment. The New York court has
expressly held that in such a case, while the exercise of the power would
be a taxable transfer, its non-exercise is not, and when the instrument
creating the power was prior to the statute, property passing in default
of appoinment cannot constitutionally be taxed. Matter of Langdon
(1897) 153 N. Y. 6, 46 N. E. 1034; Matter of Lansing (I9o5) 182 N. Y.
238, 247, 74 N. E. 882. In Massachusetts, however, a statute expressly
imposing such taxation has been upheld. Minot v. Treasurer (1911)
2o7 Mass. 588, 93 N. E. 973. The decision in the principal case thus finds
support in a case from another jurisdiction but is difficult to reconcile
with the previous New York decisions.

S. J. T.
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TAXATION-INHERTANCE AND TRANSFER TAXES-TRUSTEE'S COmmiS-

SIONS-APPROXIMATING EXPENSES OF ADMINISTRATIO.-A New Jersey

testator left the residue of his estate to his executors to hold as trustees

during the life of his wife, with remainders after her death. By the New

Jersey statutes, commissions of trustees are to be fixed by the courts

with reference to the "actual pains, trouble and risk" involved. Under

the Transfer of Property Tax Act of I9o9 (N. J. Comp. St 1910, p. 5301)
a tax was assessed on the residue without allowance for trustees' com-

missions, and the executors and trustees appealed. Held, that trustees'

commissions should be deducted in determining the net taxable value of

the residue passing to the beneficiaries, but that the comptroller's office

could not lawfully estimate in advance the amount of such commissions,

and must await the final allowance of the commissions by the proper

court. In re Christie's Estate (1917, N. J. Prerog. Ct.) IOI Ad. 64.
On the first point the court follows the New York decisions, on the

ground that the New Jersey Transfer of Property Tax Act was copied
from the New York act, from which it would be presumed that the legis-

lature intended to adopt the established construction in New York. The

New Jersey act applies to all stocks in New Jersey corporations held by
foreign decedents, and its administration is therefore of practical interest

to lawyers everywhere. The practice of the comptroller's office has been

to approximate and allow in the assessment the estimated expenses of

administration, without waiting for the estate to be finally settled. This
practice is disapproved by the court as "not warranted in law." It is to
be hoped that the decision on this point may be qualified or overruled or
the act amended to permit a continuance of the former practice, at least

in the case of foreign decedents. Otherwise the settlement in other states
of estates containing New Jersey corporation securities will be subjected
to great practical inconvenience and delay.

WILLS-OLOGRAPHIC WiM-UsE OF TYPEWRrrER.-The California Civil

Code, sec. 1277, required that an olographic will should be entirely "written,
dated and signed by the hand of the testator himself." A testator wrote
his will on the typewriter himself and signed it with his own hand. Held,

that in view of the reason for dispensing with witnesses to wills, namely
the protection against forgery furnished by identification of handwriting,
the word "written" in section 1277 should not be construed to include
typewriting, and that the will-was not entitled to probate as an olographic
will. In re Dreyfus' Estate (1917, Cal.) 165 Pac. 941.

The California statutes, like those of other states, require every will,

except a nuncupative will, to be "in writing." Cal. Civil Code, see. 1276.
Yet it is hardly to be doubted that typewritten wills, when fully attested

by witnesses, are constantly admitted to probate in California, as elsewhere.
Nevertheless, the reasoning of the court would seem to justify giving a

narrower meaning to the .word "written" in section 1277, though the only

case found on the same point is contra. In re Aird (1905) 28 Quebec
Super. Ct 235.

WVORKMEN'S COMPENSATION ACT-INJURY ARISING OUT OF THE EMPLOY-

MENT--"HoRSEPLAY."-An employee sustained fatal injuries when another
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employee, as an act of sport, turned an air-compressor upon him. The
employer had known of the employees' habit of using the air-compressor
in sport, but had made no objection. The employee was working when
injured. Held, that the injury arose out of the employment within the
meaning of the Workmen's Compensation Act. In re Loper (i917, Ind.)
II6 N. E. 324.

It is generally held that the employer is exempt from liability for com-
pensation where the injury to the employee is caused by the wilfully tor-
tious act of either fellow employees or outsiders. Armitage v. Lancashire
& Y. R. R. Co. [19o2] 2 K. B. 178; Union Sanitary Mfg. Co. v. Davis
(197, Ind.) 115 N. E. 676. Such injuries are said not to arise "out of the
employment." On similar principles compensation is generally denied
where the injury is the result of "horseplay." Wilson v. Laing (i9o9)
46 Sc. L. Rep. 843; Fishering v. Pillsbury (1916) 172 Cal. 69o. The princi-
pal case appears to be the first to recognize an exception where the habit
of horseplay is knowingly allowed by the master to continue-thus, in the
court's view, making the habit an element of the conditions under which
the employee is required to work. The decision seems sound, and an
analogy to support it may be found in such cases as Rowland v. Wright
[I909] i K. B. 963 (the "stable-cat case"), and Nisbet v. Rayne, etc. [igio]
2 K. B. 689. By failing to control his recklessly playful employees the
master subjects their fellow employees to a special hazard. A further
analogy is found in the common-law doctrine that the master is not only
under a duty to a servant to make proper rules for the use of safe methods
of work by fellow servants, but may also be liable if, having made such
rules, he permits their habitual violation. See Ohio & Miss. R. R. Co. v.
Collarn (i88i) 73 Ind. 261, 273; cf. Hogle v. Franklin Mfg. Co. (igio)
199 N. Y. 388, 92 N. E. 794.

F. C. H.

WoRxMEN'S COMPENSATION AcT-INuRY "ARISING ouT op" EMPLOY-
mENT-PERIL ATTACHED TO WORKMAN'S PARTIcuLAR LOCATIoA -The fall-
ing of a wall on the adjoining premises of a neighbor carried down the
roof of the defendant's shed, in which the plaintiff was at work as a
herring packer, and injured the plaintiff. Held, that the injury was caused
by an "accident arising out of the employment." Thorn v. Sinclair [1917]
A. C. 127, ii6 L. T. 6og.

The compensation acts of many of the states are identical with the
English Act in limiting compensation to employees injured by accident
"arising out of" and "in the course of" the employment. Drawing a
distinction between the two conditions of liability indicated by the above-
quoted phrases, it has generally been held that "arising out of" includes
only risks incidental to the nature or character of the employment. Craske
v. Wigan (C. A.) [Igog] 2 K. B. 635; Hoenig v. Industrial Com. (I9,5)
159 Wis. 646, 15o N. W. 996. The accident need not be one that could have
been foreseen or expected. Larke v. Hancock Life Ins. Co. (I915) go Conn.
303, 97 AtI. 320. Nor need it be one peculiar to the employment, if the
employment accentuates a common hazard. Andrew v. Failsworth Ind. Soc.
(C. A.) [1904] 2 K. B. 32; State v. District Court (1915) 129 Minn. 5o2, 153
N. W. iIg. But the weight of judicial opinion has been opposed to the
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proposition that an injury is shown to be compensable merely by showing

that the presence of the person injured in the place where the accident

befell him was due to his employment. Klazwinski v. L. & M. S. Ry. Co.

(1915) 185 Mich. 643, 152 N. W. 213. It would seem that the principal

case marks a departure in the character of causation required to satisfy

the Act. The court refuses to go beyond the "proxima causa" i. e., the

falling of the roof, and declares that the remote cause which brings down

the roof-whether it be a neighbor's wall or a bolt of lightning-is im-

material. Such a view seems to render indistinguishable the two condi-

tions of liability imposed by the Act. It makes the employer an insurer

against accidents whether or not they are related to the nature of the

employment Cf. Trim School Bd. v. Kelly [1914] A. C. 667. One Amer-
ican case has been found in accord. Kimbol v. Industrial Acc. Corn.

(i916) 173 Cal. 351, 16o Pac. i5o. It is submitted, however, that the

dissenting opinion in that case contains the more cogent reasoning.
H. S.

WORKMEN'S COMPENSATION Acr-REcovERY FOR DisEAsE CONTRACTED IN

THE COURSE OF THE EMPLOYMENT-The plaintiff, after working for twenty-
five years rolling cigars, was disabled by "neurosis" resulting from his

working posture, which caused a certain amount of pressure on the bra-

chial plexus. Held, that this was not a personal injury within the meaning

of the statute. In re Maggelet (1917, Mass.) II6 N. E. 972.
Under Workmen's Compensation Acts limiting recovery to "personal

injury by accident," unless, as in England, special provision to the con-

trary is made, no recovery can be had for diseases not resulting from a

definite injury constituting the "accident" Adams v. Acme White Lead

Works (914) 182 Mich. 157, 148 N. W. 485. In several states, however,

the act omits the qualifying words, "by accident" Yet the majority of

the courts do not put a broader interpretation on such statutes than on

those of the former class. Industrial Commission v. Brown (I915) 92

Oh. St 304, II N. E. 744. Miller v. American Steel & Wire Co. (i916)

go Conn. 349, 97 Atl. 345. Massachusetts, however, had already construed

its statute very liberally in permitting recovery for disease. In re H-rle

(914) 217 Mass. 223, IO4 N. E. 336 (optic neuritis); In re Johnson

(1914) 217 Mass. 388, io4 N. E. 735 (lead poisoning). The test, as

explained in the principal case, seems to be whether the diseased con-

dition results from the cumulative effect of what might be regarded as

a succession of physical injuries, though each "injury" in itself may be

too slight to be perceptible; with the further requirement that these

"injuries" must be the result of some exposure, strain, or other cause

"peculiar to the employment" The final test is, therefore, one of causa-

tion, and the plaintiff failed in the principal case because it did not appear

that his posture was a necessary incident of his employment The case

is interesting chiefly for its further exposition of the exceptional Massa-

chusetts doctrine.
H. S.
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Some Legal Phases of Corporate Financing, Reorganization and
Regulation. By Francis Lynde Stetson, James Byrne, Paul
D. Cravath, George W. Wickersham, Gilbert H. Montague,
George S. Coleman and William D. Guthrie. Published by
The Macmillan Co., New York. 1917. pp. ix, 389.

The contents of this book consist of lectures delivered before
the Association of the Bar of the City of New York in 1916.
They embody the best thought and the wide experience of some
of the leading members of the New York bar whose activities
have been particularly addressed to the solution of the compli-
cated present-day problems of corporate financing, organization
and operation.

Mr. Stetson deals with corporate bonds and mortgages;
Mr. Byrne, with the foreclosure of railroad mortgages; Mr.
Cravath, with the reorganization of corporations. Many of
the great reorganizations and mergers of recent years have
been carried out under the direction of these lawyers, and
the bar is in their debt for the publication of some of their
accumulated experience. Mr. Wickersham presents in short
space a history of the Sherman Anti-Trust Law with many
weighty observations thereon. Mr. Coleman discusses the Public
Service Commission Law of New York with which he has had
a great deal to do. Mr. Guthrie's suggestion that in many
instances a Public Service Commission necessarily becomes "that
judicial monster, a judge in his own cause," and that such com-
mission should partake of the character of a body of experts
and less of that of a judicial body, will be favored by many.
Mr. Montague foresees a wider field of usefulness for the
Federal Trade Commission in the handling of anti-trust ques-
tions and troublesome questions of commerce. This series of
lectures will well repay careful study by the profession.

A. E. HowARD, JR.
HARTFORD BAR.

Business Law for Engineers. By Frank C. Allen. Published by
the McGraw-Hill Book Co., New York. 1917.
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Carnegie Endowment for International Peace, Year Book for
1917. Washington. 1917. pp. xvii, 213.

German Legislation for the Occupied Territories of Belgium.
Official Texts. Edited by Charles Henry Huberich and Alex-
ander Nicol-Speyer. 8th, 9th and ioth Series, and Index to
Vols. 1-5. Published by Martinus Nijhoff, The Hague. I917.

International Law Topics-Neutrality Proclamations and Regula-
ti'ons, with Notes. By the Naval War College, Washington.
1917. Obtainable from the Superintendent of Documents,
Government Printing Office, Washington. PP. 153.

Jurisdiction and Practice of Federal Courts-A Handbook for
Practitioners and Students. By Charles P. Williams. Pub-
lished by The F. H. Thomas Law Book Co., St. Louis. 1917.
pp..xix, 586.

Leading Cases on International Law. By Lawrence B. Evans.
Published by Callaghan & Co., Chicago. 1917. pp. xix, 477.

Legal Reasoning and Briefing. By Jesse Franklin Brumbaugh.
Published by The Bobbs-Merrill Co., Indianapolis. 1917.
pp. xvi, 775.

Modern Business Corporations. By William Allen Wood. 2d
edition. Published by The Bobbs-Merrill Co., Indianapolis.
1917. pp. xviii, 6oo.

Science and Learning in France, with a Survey of Opportunities
for American Students in French Universities. An apprecia-
tion by American scholars, John H. Wigmore, Editor and

Chairman of the Authors' Committee. Published by The

Society for American Fellowships in French Universities.

1917. pp. xxxviii, 453.

Science of Legal Method. Select Essays by Various Authors.
Modem Legal Philosophy Series, Vol. IX. Published by The
Boston Book Co., Boston. 1917. pp. lxxxvi, 593.

The National Budget System. By Charles Wallace Collins.
Published by The Macmillan Co., New York. 1917. pp. vi,
151.

United States Statutes Annotated. Editor-in-Chief, Bruce
Barnett. (To be complete in 12 volumes. Five volumes
received to date.) Published by T. H. Flood & Co., Chicago.
Beginning 1916.
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