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LECTUKE XXY.

OF ALIENS AND NATIVE!

"We are next to consider the rights and duties of citizens in

their domestic relations, as distinguished from the absolute

rights of individuals, of which we have already treated. Most

of these relations are derived from the law of nature, and

they are familiar to the institutions of every country, and

consist of husband and wife, parent and child, guardian and

ward, and master and servant. To these may be added, an

examination of certain artificial persons created by law, under

the well known name of corporations. There is a still more

general division of the inhabitants of every country, under

the comprehensive title of aliens and natives, and to the con-

sideration of them our attention will be directed in the pre-

sent lecture.

(1.) Ifatives are all persons bom within the jurisdiction

and allegiance of the United States, i^ If they were resident

citizens at the time ofthe declaration of independence, though

• This is the rale of the common law, -^ill^out any regard or reference to the

political condition or allegiance of their parents, with the exception of the children

of ambassadors, who are in theory born within the allegiance of the foreign power
they represent. Calvin's Case, 7 Co. Lynch v. Clarke, 1 SaTidford's Oh. R. 684. 6*9;

In this last case, the doctrine relative to the distinction between aliens and citizens

in the jurisprudence of the United States, was extensively and learnedly discussed,

and it was adjudged that the subject of alienage, under our national compact, was a

national subject, and that the law on this subject which prevailed in all the XTnited

States, became the common lavi of the United Slates, when the union of the states

was consummated ; and the general rule above stated is, consequently,, the govern-

ing principle or common law of the United States, and not of the indwidual states

separately considered. The right of citizenship, as distinguished faom alienage, is

a national right, character or condition, and does not pertain to the individual

states separately considered. The question is of national, and not individual

sovereignty, and is governed by the principles of the common, law which prevail in,

the United States, and became, under the constitution, to, a limited extent, a sys-

tem of national jurisprudence. It was accordingly held, in that case, that the com-

plainant, who was born in New-York, of aJien parents, during their temporaiy.

YOL. II. 1



2 OF THE RIGHTS OF PERSONS. [Part IV.

bom elsewhere, and deliberately yielded to it an express or

implied sanction, they became parties to it, and are to be cori^

sidered as natives ; their social tie being coeval with the exist-

ence of the nation. If a person was bom here before our in-

dependence, and before that period voluntarily withdrew into

other parts of the British dominions, and never returned-; yet,

it has been held that his allegiance accrued to the state in

which he was born, as the lawful successor of the king; and

that he was to be considered a subject by birth.^ It

*40 was admitted that this *claim of the state to the alle-

giance of all persons bom within its territories prior to

our revolution, might subject those personswho adhere to their

former sovereign, to great inconveniences in time of war,

when two opposing sovereigns claimed their allegiance ;
and

under the peculiar circumstances of the case, it was, undoubt-

edly, a very strong application of the common law doctrine

of natural and perpetual allegiance by birth. The inference

to be drawn from the discussion in the case of Jifllvaine v.

Coxe,'^ would seem to be in favour of the more reasonable

doctrine, that no cmtenatus ever owed any allegiance to the

United States, or to any individual state, provided he with-

drew himself from this country before the establishment of

our independent government, and settled under the king's

allegiance in another.part of his dominions, and never after-

wards, prior to the treaty of peace, returned and settled here.

The United States did not exist as an independent govern-

ment until 1T76 ; and it ma^vell be doubted whether the

doctrine of allegiance by bJWn be applicable to the case of

persons who did not reside here when the revolution took

place, and did not, therefore, either by election or tacit assent,

Bojourn there, and returned -while an infant, being the first year of her birth, -with

her parents to their native country, and always resided there afterwards, was a

citizen of the United States by birth. This was the principle of the English com-

mon law in respect to all persons born within the king's allegiance, and was the

law of the colonies, and became the law of each and all of the states, when the

Declaration of Independence -was made, and continued so until the establishment of

the Constitution of the United States, when the whole exclusive jurisdiction of this

subject of citizenship passed to the United States, and the same principle has there

remained.

• Ainslie v. Martin, 9 Mas>. Rep. 454.

k 2 Cranch, 280.* 4 Ibid. 209.
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become members of the newly created state. The ground of

the decision in the latter case was, that the party in question

was not only born in New-Jersey, but remained there as an

inhabitant until the 4th of October, 1776, when the legisla-

ture of that state asserted the right of sovereignty, and the

claim of allegiance over all persons then abiding within its

jurisdiction. By remaining there after the declaration of in-

dependence, and after that statute, the party had determined

his right of election to withdraw, and had, by his presumed

consent, become a member of the new government, and was,

consequently, entitled to protection, and bound to allegiance.

The doctrine in the case of HespublicaY. Chapman,'^

goes *also to deny the claim of allegiance, in the case *41

of a person who, though born here, was not here, and

assenting to our new governments, when they were first insti-

tuted. The language of that case was, that allegiance could

only attach upon those persons who were then inhabitants.

When an old government is dissolved, and a new one formed,

" all the writers agree," said Ch. J. M'Kean, " that none are

subjects of the adopted government who have not freely as-

sented to it." The same principle was declared by the Su-

preme Court of JSTew-Tork, in Jackson v. White,^ and it was

held, that though a British subject resided here as a free-

holder on the 4:th of July, 1776, and was abiding here on the

16th of July, 1776, when the convention of the state asserted

the right of sovereignty and the claim of allegiance over all

such persons, yet, that under 4^ cu-cumstances, the person

in question being a British officer, and a few weeks thereafter

placed on his parole, and in December, 1776, joining the

British forces, was to be deemed an alien, and as having

never changed his allegiance, or elected to become a party to

our new government. The doctrine in the case ofAmsUe v.

Ma/rtin was contrary, also, to what had been held by the

same court in the cases of Go/rdner v. Wwrd and Kilham v.

Wa/rd)" where it was decided that persons born in Massa-

chusetts before the revolution, who had withdrawn to a Bri-

tish province before our independence, and returned during

• 1 Dallas, 53. ^ 20 Johns. Rep. 313.

• 2 Mass. Rep. 236. 244, note.
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the war, retained their citizenship, while the same persons,

had they remained in the British province until after the

treaty of peace, would have been British subjects, because

they had chosen to continue their former allegiance, and there

was but one. allegiance before the revolution. This principle

was asserted by the same court in the case oiPhipps,'- and I

consider it tobe the true and sound la,w on the subject, (1)

*42 *To create allegiance by birth, the party must be bom,

not only within the tertitory, but within the allegiance

of the government. If a portion of the country be taken and

held by conquest in war, the conqueror acquires the rights of

the conquered as to its dominion and government, and children

born in the armies of a state while abroad, and occupying a

foreign country, are deemed to be born in the allegiance of

the sovereign to whom the army belongs.'' It is equally the

doctrine of the English common law, that during such hostile

occupation of a territory, if the parents be adhering to the

enemy as subjects defacto, their children, bom under such a

temporary dominion, are not bom under the allegiance of the

conquered."

It is the doctrine of the English law, that natural-bom sub-

jects owe an allegiance, which is intrinsic and perpetual, and

which cannot be divested by any act of their own.^ In the

case of Macdonald, who was tried for high treason in 1746,

• 2 Pick. Rep. 394, note. See, also, Dupont v. Pepper, State Reports, S. C. p. 6.

S. P. In Inglis v. The Trustees of tliejpSlors' Snug Harbour, 3 Peteri TT. 8. Rep.

99. 122, 123, it was adjudged, tbat tbe rights of election between the new and old

government did exist at tbe revolution, in 1776, to all tbe inhabitants ; and tbat

the only difficulty was, as to the time and as to tbe evidence of tbe election, so as

to determine tbe question of allegiance aud alienism. There was a reasonable

time allowed to elect to remain a subject of Great Britain, or to become a citizen

of the United States. Ibid. 1 60.

* Vattel, b. 1. ch. 19. sec. 217 ; b. 3. ch. 13. sec 199.

« Calvins'a Case, 7 Co. 18. a. Vangban, Ch. J, in Craw v. Ramsey, Vavgh. Rep.

281. Dyer's Rep. 224. a. pi. 29. An alien, says Lord Coke, m Calvin's Case, is a
person out of the ligeance of the king It is not extra regnutn, nor extra legem, but

extra ligeanliam. To make a subject bom, the parents must be under the actual

obedience of the king, and the place of birth be within the king's obedience as well

as within bia dominions.

' Story's Case, I'ycr'sifep. 298. b. 300. b. liZacij. <7om.870,37I. IHale'sP.

C. 68. Foster's Crown Law, 7. 69. 183.

(1) Calais v. MarsMeld, 80 Maine B. Bll.
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before Lord Ch. J. Lee, and who, thougli born in England,

had been educated in France, and spent his riper years there

;

his counsel spoke against the doctrine of natural allegiance

as slarish, and repugnant to the principles of their

*revolution. The court, however, said, thatit had never *43

been doubted that a subject born, taking a commission

from a foreign prince, and committing high treason, was

liable to be punished as a subject for that treason. They held,

that it was not in the power of any private subject to shake

off his allegiance and transfer it to a foreign prince ; nor was

it in the power of any foreign prince, by naturalizing or em-

ploying a subject of Great Britain, to dissolve the bond of

allegiance between that subject and the crown. = Entering

into foreign service, without the consent of the sovereign, or

refusing to leave such service, when required by proclama-

tion, is held to be a misdemeanor at common law."*

It has been a question, frequently and gravely argued, both

by theoretical writers and in forensic discussions, whether the

English doctrine of perpetual allegiance applies in its full

extent to this country. The writers on public law have

spoken rather loosely, but generally in favour of the right ofa

subject to emigrate and abandon his native country, unless

there be some positive restraint by law, or he is at the time

in possession of a public trust, or unless his country be in

distress or in war, and stands in need of his assistance."

Cicero regarded it as one of the firmest foundations of

Roman *liberty, that the Eoman citizen had the privi- *44

lege to stay or renounce his residence in the state at

pleasure.^ The principle which has been declared in some

• boater's Crown Law, 59.

' 1 Fates P. a 81. 1 Hawh. P. 0. b. 1. ch. 22. sec. S. On the 16th of October,

1807, the king of England declared, by proclamation, that the kingdom was

menaced and endangered, and he recalled from foreign service all seamen and sea-

faring men, who were natural born subjects, and ordered them to withdraw them-

selves, and return home, on pain of being proceeded against for contempt. It wag

further declared, that no foreign letters of naturalization could, in any manner,

divest hia natural bora subjects of their allegiance, or alter their duty to their law-

ful sovereign.

' Grotius, b. 2. ch. 6. sec. 24. Puf. Droit des Gens. liv. 8. ch. 11. sec. 2, 3.

B^nk. Q. J. Pub. ch. 22. Vattel, h. 1. ch. 19. sec. 218. 223, 224, 225. 1 Wj/cke-

fort L'Embass. 117. 119.

* Ne quia invitus civilate mutetur : neve in civitate maneat invitus. B(ec sunt
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of our State constitutions, that the citizens have a natura,! and

inherent right to emigrate, goes far towards a renunciation of

the doctrine of the English common law, as being repugnant

to the natural liberty of mankind, provided we are to consider

emigration and expatriation as words intended in those cases

to be of synonymous import. But the allegiance of our citi-

zens is due, not only to the local government under which

they reside, but primarily to the government of the United

States ; and the doctrine of final and absolute expatriation

requires to be defined with precision, and to be subjected to

certain established limitations, before it can be admitted into

our jurisprudence as a safe and practicable principle, or laid

down broadly as a wise and salutary rule of national policy.

The question has been frequently discussed in the courts of

the United States, but it remains to be definitively settled by

judicial decision. =•

A review of those discussions cannot be uninstructive.

In the case of Talhot v. Jamson^. the doctrine was brought

before the Supreme Court of the United States, in 1T95. It

was contended, on one side, that the abstract right of indi-

viduals to withdraw from the society of which they were

members, was antecedent and superior to the law of society,

enim fundamenta firmissima nosirce libertaiis, sui quemque juris et retinendi et

dimittendi esse dominum. Orat. pro L. C. Balbo, ch. 13. In th« treaty between

the United States and Saxony, in 1846, it was declared that every kind of droit

dAuhaine, droit de, retraite, and droit de detraction, or tax on emigration, was

abolished between the contracting parties and their subjects.

• In the case of The State v. Hunt, in South Carolina, in 1835, (2 Hill's S. 0.

Rep. 1,) the subject of allegiance, and to whom due under the Constitution of the

United States, was profoundly discussed, and it was declared by a majority of the

court of 'appeals, that the citizens owed allegiance to the United States, and sub-

ordinately to the state under which they lived ; that allegiance was not now used

in the feudal sense, arising out of the doctrine of tenure, and that we owed alle-

giance or obedience to both governments, to the extent of the constitutional powers

existing in each. The court held, that an oath prescribed by an act of the legisla-

ture of December, 18S3, to be taken by every militia ofiScer, that he should be

faithful, and true allegiance bear to the state of South Carolina, was unconstitu-

tional and void, as being inconsistent with the allegiance of the citizens to the

federal government. The court consequently condemned the ordinance of the con-

vention of South Carolina of November, 1832, as containing unsound and heretical

doctrine, when it declared that the allegiance of the citizens was due to the state,

and obedience only, and not allegiance, could be due to any other delegated powei-.

I" 3 Dallas, 133.
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and recognised by the bestwriters on public law, and by the

usage of nations ; that the law of allegiance was derived from

the feudal system, by which men were chained to the soil on

which they were born, and converted from free citizens, to

be the vassals of a lord or superior ; that this country

*was colonized and settled upon the doctrine of the right *45

of emigration ; and the right was incontestible if exer-

cised in due conformity with the moral and social obligations

;

that the power assumed by the government of "the United

States of naturalizing aliens, by an oath of allegiance to this

country, after a temporary residence, virtually implies that

our citizens may become subjects of a foreign power by the

same means.

The counsel on the other side conceded, that birth gave no

property in the man, and that upon the principles of the

American government, he might leave his country when he

pleased, provided it was done honafide, and with good cause,

and under the regulations prescribed by law ; and that he

actually took up his residence in another country, under an

open and avowed declaration of his intention to settle there.

This was required by the most authoritative writers on the

law of nations ; and Heineccius, in particular, required that

the emigrant should depart with the design to expatriate, and

actuallyjoin himself to another state ; that though all this be

done, it only proved that a man might be entitled to the right

of citizenship in two countries ; and proving that he had been

received by one country, did not prove that his own country

had surrendered him ; that the locomotive right finally de-

pended upon the consent of the government ; and the power

of regulating emigration was an incident to the power of

regulating naturalization, and was vested exclusively in con-

gress ; and until they had prescribed the mode and terms, the

character and the allegiance of the citizen continued.

The judges of the supreme court felt and discovered much
embarrassment in the consideration of this delicate and diffi-

cult question, and they gave no definite opinion upon it.

One of them"- observed, that admitting the intention of

expatriation had been legally declared, it was necessary.

• Patei-son, J.
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*46 *that it shonld have been carried into effect, and that

the party should have actually become a subject of the

foreign government ; that the cause of removal must be law-

ful, otherwise the emigrant acts contrary to his duty ; that

though the legislature of a particular state should, by law,

specify the lawful cause of expatriation, and prescribe the

manner in which it might be effected, the emigration could

only affect the local allegiance of the party, and not draw

after it a renunication of the higher allegiance due to the

United States ; and that an act of congress was requisite to

remove doubts, and furnish a rule of civil conduct on this

very interesting subject of expatriation. Another of the

judges" admitted the right of individual emigration to be re-

cognised by most of the nations of the world, and that it was a

right to be exercised in subordination to the public interest

and safety, and ought to be under the regulation of law

;

that it ought not to be exercised according to a man's will

and pleasure, without any restraint ; that every man is enti-

tled to claim rights and protection in society, and he is, in

his turn, under a solemn obligation to discharge his duty

;

and no man ought to be permitted to abandon society, and

leave his social and political obligations unperformed.

Though a person may become naturalized abroad, yet if he
has not been legally discharged of his allegiance at home^ it

will remain, notwithstanding the party may have placed

himself in difficulty, by double and conflicting claims of al-

legiance.

The majority of the supreme court gave no opinion upon
the question ; but the inference from the discussion would
seem to be, that a citizen could not divest himself of his alle-

giance, except under the sanction of a law of the United
States; and that imtil some legislative regulations on the

subject were prescribed, the rule of the common law must
prevail.

*47 *In 1797, the same question was brought before the
Circuit Court ofthe United States for the district of Con-

necticut, in the case oi Isaac WiUdams,^ and Ch. J, Ellsworth
ruled, that the common law of this country remained as it

Iredell, J. ' Cited in 2 Crunch, 82, note.
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was before the revolution. The compact between the com-

munity and its members was, that the community should pro-

tect its members, and that the members should at all times

be obedient to the laws of the community, and faithful to its

defence. No member could dissolve the compact without the

consent or default of the community, and there had been no

consent or default on the part of the United States. " No
visionary writer carried the principle to the extent that a citi-

zen might, at any and all times, renounce his own, and join

himself to a foreign country ; and no inference or consent

could be drawn from the act of the government in the natu-

ralization of foreigners, as we did not inquire into the previ-

ous relations of the party, and if he embarrasses himself by

contracting contradictory obligations, it was his own folly or

his fault."

This same subject was again brought before the supreme

court in the case of Murray v. The Charming Betsey, in the

year 1804.a It was insisted, upon the argument, that the

right of expatriation did exist, and was admitted by all the

writers upon general law, but that its exercise must be accom-

panied by three circumstances, viz., fitness in point of time,

fairness of intent, and publicity of the act. The court, how-

ever, in giving their opinion, avoided any decision of this

great and litigated point, by observing, that " whether a per-

son born within the United States, or becoming a citizen ac-

cording to the established laws of the country, can divest

himself absolutely of that character, otherwise than in such

manner as may be prescribed by law, is a question which it

was not necessary to decide. Afterwards, in the Cir-

cuit* Court of the United States at Philadelphia,'' Judge *4:8

"Washington observed, that he did not mean to moot the

question of expatriation, founded on the self-will of a citizen,

because it was beside the case before the court ; but that he

could not admit that a citizen of the United States could

throw off his allegiance to his country without some law au-

thorizing him to do so. This was the doctrine declared also

by the chief justice of Massachusetts." The question arose

• 2 CfancH, 64. ' United States v. Gillies, 1 Peleri 0. C. Rep. 159.

' 9 Mats. Rep. 461.
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again before the Supreme Court of-the United States, in Feb-

ruary, 1822, in the case of The Smitissima Trmidad,^ and it

was suffered to remain in the same state of uncertainty. The

counsel on the one side insisted that the party had ceased to

be a citizen of the United States, and had expatriated himself,

and become a citizen of Buenos Ayres, by the only means in

his power, an actual residence in that country, with a decla-

ration of his intention to that effect. The counsel on the

other side admitted, that men may remove from their own

country in order to better their condition, but it must be done

for good cause, and without any fraudulent intent ; and that

the slavish principle of perpetual allegiance growing out of

the feudal system, and the fanciful idea that a man was au-
.

thorized to change his country and his allegiance at his own

will and pleasure, were equally removed from the truth.

Mr. Justice Story, in delivering the opinion of the court,

waived the decision of the question, by observing that the

court gave no opinion whether a citizen, independent of any

legislative act to that effect, could throw off his own alle-

giance to his native country ; that it was perfectly clear it could

not be done without a hona fide change of domicil, under cir-

cumstances of good faith ; and that it would be sufiicient to

ascertain the precise nature and limits of this doctrine of ex-

patriation, when it should become a leading point for the

judgment of the court.

*49 *From this historical review of the principal discus-

sions in the federal courts on this interesting subject in

American jurisprudence, the better opinion would seem to

be, that a citizen cannot renounce his allegiance to the United

States without the permission of government, to be declared

by law ; and that, as there is no existing legislative regula-

tion on the case, the rule of the English common law remains

unaltered, i"

« 7 Whealon, 283.

' This rule was admitted in Inglis v. The Trustees of the Sailors' Snug Harbour,

3 Feten' U. S. Rep. 99, and expressly declared in Shanks v. Dupont, Ibid. 242,

where it was held, by ihe Supreme Court of the United States, that the marriage

of a feme sole with an alien produced no dissolution of her native allegiance ; and

that it was the general doctrine that no person could, by any act of their own, with-

out the consent of the government, put off their allegiance and become aliens. The
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There is, however, some relaxation of the old and stern rule

of the common law, required and admitted under the liberal

iniiuence of commerce. Though a natural-born subject can-

not throw off hi8.allegiance, and is always amenable for crim-

inal acts against his native country, yet for commercial pur-

poses he may acquire the rights of a citizen of another country,

and the place of domicil determines the character of a party

as to trade." Thus, in the case oi Scott v. Sohawartz,^ it was

decided, in the exchequer, 13 Geo. II., that a residence in

Russia gave the English mariners of a Russian ship the cha-

racter of Russian mariners, within the meaning of the British

navigation act. And in the case of Wilson v. Marryat," it

was decided by the court of K. B., that a natural-born British

subject might acquire the character, and be entitled to the

privileges of an American citizen, for commercial purposes.

So, an American citizen may obtain a foreign domicil,

which will impress upon him a national character *for *50

commercial purposes, in like manner as if he were a

subject of the government under which he resided ; and yet

without losing on that account his original character, or ceas-

ing to be bound by the allegiance due to the country of his

birth.d The subject who emigrates honafide, and procures a

foreign naturalization, may entangle himself in difficulties,

and in a conflict of duties, as Lord Hale observed ;« but it is

Court of Appeals of Kentucky, in Alsberry v. Hawkins, 9 Sana's Rep. 1 78, so late

as 1839, did indeed consider expatriation a practical and fundamental American

doctrine, and tliat, if there be no statute regulation on the subject^ a citizen may, in

good faith, adjure his country, and that the assent of the government was to be

presumed, and he be deemed denationalized. But from the cases already referred

to, the weight of American authority is in favour of the opposite doctrine, and which

is foubded, as I apprehend, upon the most safe and practicable principles. The

naturalization laws of the United States are, however, inconsistent with this general

doctrine, for they require the alien who is to be naturalized to adjure his former

J
allegiance, without requiring any evidence that his native sovereign has released it.

• See vol. i. pp. "74—76.

'' Gomyn's Rep. 677.

« 8 Term Rep. 31. 1 Bos. S Pull. 430. S. C.

• United States v. Gillies, 1 Peter-i' O. 0. Rep. 159. Murray v. The Schooner

Charming Betsey, 2 Crunch, 64. By the original Magna Charta, granted by king

John, art. 33, it was declared, Ut liceat unicuigue exire de regno et redire salvafide

Domini regis. Vide supra, p. 33.

• 1 Hale's 0. C. 68.
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only in very few cases that the municipal laws would affect

him. If there should be war between his parent state and the

one to which he has attached himself, he must not arm him-

self against the parent state ; and if he be recalled by his na-

tive government, he must return, or incur the pain and penal-

ties of a contempt. Under these disabilities, all the civilized

nations of Europe adopt (each according to its own laws) the

natural-born subjects of otHer countries.

The French law will not allow a natural-born subject of

France to .bear arms, in the time of war, in the service of a

foreign power, against France ; and yet, subject to that limi-

tation, every Frenchman is free to abdicate his country.*

(2.) An alien is a person born out of the jurisdiction and

allegiance of the United States. There are some exceptions,

however, to this rule, by the ancient English law, as in the

case of the children of public ministers abroad, (provided

their wives be English women,) for they owe not even a local

allegiance to any foreign power.'' So, also, it is said, that in

every case, the children born abroad, of English parents, were

capable, at common law, of inheriting as natives, if the father

went and continued abroad in the character of an Eng-
*51 lishman, *with the approbation of the sovereign." The

statute of 25 Edw. III. stat. 2, appears to have been

made to remove doubts as to the certainty of the common law

on this subject ; and it declared that children thereafter born

without the ligeance of the king, whose father and mother, at

the time of their birth, were natives, should be entitled to the

privileges of native subjects, except the children of mothers

* Pothier's TraiU du Droit de ProprietS, TSo. 94. Code Napoleon, Ifos. 17. 21.

TouUier, Droit civil Pran^ais, tome i. No. 266. By a decree of the Emperor of

Austria, of March 24th, 1832, Austrian subjects, leaving the Austrian dominions

without permission of the magistrates and release of Austrian citizenship, and with

an intention never to i-etum, become unlawful emigrants, and lose all their civil and

political rights at home. Accepting foreign citizenship, or entering into foreign

service without leave, are decisive proofs of such intention. Encyclo. Amer., tit.

Emigration. This is understood to be the consequence attached by the law in

France to Frenchmen entering foreign service without leave. They lose their

nationality, or civil and political rights as Frenchmen. In the case of the United

States V. Wyngall, 6 Hill N. Y. Rep. 16, it was held to be lawful to enlist aliens

into the army of the United States, and the contract would be valid.

>• Calvin's Case, 7 Co. 18. a.

« Hyde v. Hill, Oro. EHz. 3. Bro. tit. Descent, pi. 47. tit. Denizen, pi. 14.
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who should pass the sea without leave of their husbands.

The statute of 7 Anne, ch. 5, was to the same general effect;

but the statute of 4 Geo. II. ch. 21, required only that the

father should be a natural-bom subject at the birth of the

child, and it applied to all children then born, or thereafter to

be born. Under these statutes it has been held,* that to

entitle a child born abroad to the rights of an English natural-

born subject, the father must be an English subject ; and if

the father be an alien, the child cannot inherit to the mother,

though she was born under the king's allegiance.

The act of congress of the 14th of April, 1802, establishing

a uniform rule of naturalization, aifects the issue of two classes

of persons : (1.) By the 4th section it was declared that

" the children of persons duly naturalized under any of the

laws of the United States, or who, previous to the passing of

any law on that subject by the government of the United

States, may have become citizens of any one of the states,

under the laws thereof, being under the age of twenty-one

years at the time of their parents being so naturalized, or

admitted to the rights of citizenship, shall, if dwelling in the

United States, be considered as citizens of the United States."

This provision appears to apply only to the children of per-

sons naturalized, or specially admitted to citizenship ; and

there is colour for the construction, that it may have been

intended to be prospective, and to apply as well to the

case of *persons thereafter to be naturalized, as to those *52

who had previously been naturalized.'' It applies to all

the children of " persons duly naturalized," under the restric-

tions of residence and minority, at the time of the naturaliza-

tion of the parent. The act applies to the children ofpersons

duly naturalized, but does not explicitly state whether it

was intended to apply only to the case where both parents

were duly naturalized, or whether it would be sufficient for

• Doe V. Jones, 4 Term Rep. 300.

" The provision has been since adjudged to be prospective. West v. West, 8

Paiges Rep. 433. It was also adjudged, in Peck v. Young, 26 Wendell's Rep. 613,

that an infant child of a person who became a citizen of the United States in 1776,

and always remained such, wan a citizen, though born abroad, and continued abroad,

and an infant until after the peace of 1783, and manied abroad after 1783, and

under coverture until 1825, and though he never came to this country until 1830.
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one of them only to be naturalized, in order to confer, as of

course, the rights of citizens upon the resident children,

being under age. Perhaps it would be suflScient for the

father only to be naturalized ; for in the supplementary act

of the 26th of March, 1804, it was declared that if any alien,

who should have complied with the preliminary steps made

req^uisite by the act of 1802, dies before he is actually natu-

ralized, his widow and cMldff'en shall be considered as citizens.

This provision shows, that the naturalization of the father

was to have the efficient force of conferring the right on his

children ; and it is worthy of notice, that this last act speaks

of children at large, without any allusion to residence or

minority ; and yet, as the two acts are intimately connected,

and make but one system, the last act is to be construed with

reference to the prior one, according to the doctrine of the

case oi Exparte Overington.^ (2.) By a subsequent part of

the same 4th section, it is declared, that " the children of

persons who now are, or have been citizens of the United

States, shall, though born out of the limits and jurisdiction of

the United States, be considered as citizens of the United

States
;
provided that the right of citizenship shall not descend

to persons whose fathers have never resided within the

United States." This clause is certainly not prospective in

its operation, whatever may be the just construction of the

one preceding it. It applied only to the children of persons

who then were or had ieen citizens ; and consequently

*53 the benefit *of this provision narrows rapidly by the

lapse of time, and the period will soon arrive when
there will be no statutory regulation for the benefit of children

born abroad, of American parents, and they will be obliged

to resort for aid to the dormant and doubtful principles of the

English common law. The proviso annexed to this last pro-

vision seems to remove the doubt arising from the generality

of the preceding sentence, and which was whether the act

intended by the words, " childi-en of persons," both the father

and mother, in imitation of the statute of 25 Edw. m., or the

father only, according to the more liberal declaration of the

statute of 4 Geo. 11. The provision also differs from the

B Binney's Rep. Zl\,
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preceding one, in being without any restriction as to the age

or residence of the child ; and it appears to have been in-

tended for the case of the children of natural-born citizens, or

of citizens who were original actors in our revolution, and

therefore it was more comprehensive and more liberal in

their favour. But the whole statute provision is remarkably

loose and vague in its terms, and it is lamentably defective, in

being confined to the case of children or parents who were

citizens in 1802, or had been so previously. The former act

of 29th January, 1795, was not so ; for it declared generally,

that " the children of citizens of the TJnited States, born out

of the limits and jurisdiction of the United States, shall be

considered as citizens of the United States." And when we
consider the universal propensity to travel, the liberal inter-

course between nations, the extent of commercial enterprise,

and the genius and spirit of our municipal institutions, it is

quite surprising that the rights of the children of American
citizens born abroad, should, by the existing act of 1802, be

left so precarious, and so far inferior in the security which

has been given, under like circumstances, by the English

statutes.

We proceed next to consider the disabilities, rights and
duties of aliens.

An alien cannot acquire a title to real property by descent, or

created by other mere operation of law. The law quae nihil

frustra, never casts the freehold upon an alien heir who cannot

keep it. This is a well settled rule of the common
*law.* The right to real estate by descent is governed *54:

by the municipal law ofthe individual states.^ Nor can
an alien take as tenant by the curtsey or in dower.c Itis under-
stood to be the general rule, that even a natural-born subject

cannot take by representation from an alien, because the alien

has no inheritable blood through which a title can be deduced, i^

• Calvin's Case, 7 Oo. 25. a. 1 Vent. Rep. ill. Jackson v. Lunn, 3 Johns. Cas.

109. Hunt V. Warnicke, Hardin's Kentucky Rep. 61.

' Lynch t. Clarke, 1 Sandford's Ch. Rep. 583.

' See Infra, vol. iv. pp. 30. 36. By statute of "7 and 8 Victoria, c. 66, foreign

women married to Biitish subjects became thereby naturalized.

^ If, therefore, a person dies intestate without issue, and leaves a brother who
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If an alien purchase land, or if land be devised to him, the

general rule is, that in these cases, he may take and hold,

until an inquest of office has been had ; but upon his death,

the land would instantly and of necessity, (as the freehold

cannot be kept in abeyance,) without any inquest of office,

escheat and vest in the state, because he is incompetent to

transmit by hereditary descent.* K an alien, according to a

case put by Lord Coke,'> a^ves in England, and hath two

sons born there, they are, of course, natural-born subjects
;

and if one of them purchases land and dies without issue, his

brother cannot inherit as his heir, because he must deduce

his title by descent, through his father, who had no inherit-

able blood. But the case, as put by Coke, has been denied to

be law by the majority of the court in Oollvngwoody. Pace,''

had been naturalized, and a nephew who had been naturalized, but whose father

died an alien, the brother succeeds to the whole estate, for the nephew is not per-

mitted by the common law to trace his descent through his alien father. Levi v.

M'Cartee, 6 Peteri U. S. Rep. 102. Jackson v. Green, 7 Wendell, 333. Jackson

V. Fitzimmons, 10 Ibid. 1.

* Paige's Case, 5 Co. 52. CoUingwood t. Pace, 1 Sid. Rep. 193. 1 Lev. Rep.

59. S. C. Co. Lilt. 2 b. Plovid. Rep. 229. b. 230. a. Duplesis v. Attorney-General,

5 Bro. P. G. 91. Jackson v. Lunn, supra. Fox v. Southack, 12 Mass. Rep. 143.

8 Ibid. 445. Fairfax v. Hunter, 7 Cranch, 603. 619, 620. Orr v. Hodgson, 4

Wheaton, 452. Qoverneur v. Robertson, 11 Ibid. 332. Vaux T. Nesbit, 1 M'Cord!s

8. C. Ch. Rep. 352. 374. 2 Dana's Kentucky Rep. 40. Eouche v. 'Williamson, 3

Iredell's N. C. Rep. 196. In North Carolina, an alien may take by purchase ; but

he cannot take by devise any more than he can inherit. 2 Haywood's Rep. 37.

104. 108. By the constitution of North Carolina, alien residents may purchase,

hold and transfer real estate. 3 Iredell, 141. Nor can he take by devise, under

the statute law of New-York. The statute makes the devise void. New- Tork

Revised Statutes, vol ii. p. 67. sec. 4. In Louisiana aliens can inherit real estate,

and transmit it ab intestato. Duke of Richmond v. Miln, 17 Louia. 312. In Eng-

land, if a devise be to an alien and citizen, as joint tenants, the state can only seize

the moiety of the alien. If he dies before inquest, the other joint tenant takes

by survivorship, but the state on office found, would defeat the survivorship by re-

lation. Gould's Rep. 29, pi. 4. Co. Litt. IBO. b. Lord Harwicke, in Knight v.

Duplessis, 2 Vesey, 362, considered it to be a doubtful point whether an alien

may take real estate by devise, as well as by deed, but he takes u defeasible

estate, and cannot hold as against the estate. This is also the English law. Wil-

bar V. Tobey, 16 Pick. 179. Foss v. Crisp, 20 lb. 124. The People v. Conklin,

2 HilFs Jf. Y. R. 67. He may purchase and hold real estate until office

found, and bring an action for the i-ecovery of possession. Waugh v. Riley, 8

Metcalf, 296.

i> Co. Litt. 8. a.

• 1 Sid. Rep. 193. 1 Vent. Rep. 413. Rannister's Rep. 410.
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and it was there held that the sons of an alien could in-

herit to each other, and derive title *through the alien *55

father. The elaborate opinion of Lord Ch. B. Hale was
distinguished by his usual learning, though it was rendered

somewhat perplexing and obscure by the subtlety of his dis-

tinctions, and the very artificial texture of his argument. It

is still admitted, however, that a grandson cannot inherit to

his grandfather, though both were natural-born subjects, pro-

vided the intermediate son was an alien
; (1) for the grandson

must, in that case, represent his father, and he had no inherit-

able blood to be represented ; and the reason why the one

brother may inherit from the other is, that as to them the

descent is immediate, and they do not take by representation

from the father. The law, according to Lord Hale, respects

only the mediate relation of the brothers as brothers, and not

in respect of their father, though it be true that the founda-

tion of consanguinity is in the father ; and it does not look upon
the father as such a medium or nexus between the brothers,

as that his disability should hinder the descent between them.

This distinction in the law, which would admit one brother

to succeed as heir to the other, though their father be an
alien, and yet not admit a son to inherit from his grandfather,

because his father was an alien, is very subtle. (2) The rea-

son of it is not readily perceived, for the line of succession

and the degrees of consanguinity must equally, in both cases,

be traced through the father. The statute of 11 and 12 "Wm.
HI. ch. 6, W3,s made on purpose to cure the disability and
brush away these distinctions, by "enabling natural-born

(1) Banks T. 'Walker, 8 Barb. Olh, E. 488. It is also held in this case, that if the deceased hadj
two eons, the eldest an alien, and the younger a citizen, the alienage of the eldest son would not-

prevent the estate descending to the youngest as heir, the father having Inheritable blood. This,

is by common law.

In the construction of the Eevised Statutes of New-Tork, (vol. i. p. 764. sec. 22,) providing" no

.

person tfapable of inheriting shall be precluded by the alienism of any ancestor," it is heldj.that

this statute does not remove the disability of a person claiming as collateral heir, who mnsMrace
his pedigree through an alien, father of the person dying seised, and who was not an aac^iater

of the claimant

In a subsequent case, in the New-Tork Court of Appeals, McCarthy v. Marsh, 1 Setdon, 868,-

.

it was held that the section referred to protected the inheritance, whether the claimant derived '

title through lineal or collateral ancestors, or through both. The word " a/ncestor^ embraced i

both lineais and collaterals.

(2) It was afl&rmed, however, in McGregor v. Comstock, 8 Comai, B, 408. The rule holds '

between one of the brothers and the representatives of the other, and also between, the represen-

tatives of both of them.

Vol. H. 2
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subjects to inherit the estate of their ancestors, either lineal

or collateral, notwithstanding their father, or mother, or other

ancestor, by, from, through or under whom they might make

or derive their title, were aliens." This statute, howerer, did

not go so far as to enable a person to deduce title, as heir,

from a remote ancestor, through an alien ancestor still living.*

The provision in the statute of Wm. III. is in force

*66 in *several of the United States, as, for instance, in

Maryland, Kentucky, Ohio, Missouri, Delaware, N"ew-

Jersey, New-York and Massachusetts.'' But in those states

where there are no statute regulations on the subject, the rule

of the law will depend upon the authority of Lord Coke, or

the justice and accuracy of the distinctions taken in the

greatly contested case of Oollmgwood v. Pace, and which,

according to Sir William Blackstone, was, upon the whole,

reasonably decided. The enlarged policy of the present day

would naturally incline us to a benignant interpretation of

the law of descents, in favour of natural-born citizens who
were obliged to deduce a title to land from a pure and legiti-

mate source through an alien ancestor; and Sir Matthew
Hale admitted" that the law was very gentle in the construc-

tion of the disability of alienism, and rather contracted than

extended its severity. If a citizen dies, and his next heir be
an alien who cannot take, the alien cannot interrupt the de-

scent to others, and the inheritance descends to the next of

kin who is competent to take, in like manner as if no such

alien had ever existed."!

• M'Creeiy v. Somerville, 9 Wheaton, 854. The New-York Statute (N. Y. R.

S. vol. i. 764, sec. 22) goes no further on this point than the English statute. The
People V. Irvin, 21 Wendell, 128. The New-York statute declares, that no per-

son capable of inheriting under the statute law of descent, shall be precluded from

the inheritance by reason of the alienism of the ancestor of such person. The
statute of New-Jersey is to the same effect. R. 8. Jf. J. 1847, p. 341.

>> 9 Wheaton, 354. 2 Mass. Rep. 179, note. iV. Y. Revited Statutes, vol; i. p.

754.860 22. Statute Laws of Ohio, \%Zl. Elmer's N. J. Dig. 1S\. R. S. of
Missouri, 1835. In New-York the rule of the common law prevailed until Janu-

ary 1st, 1830, and the provision in the statute of 11 and 12 Wm. III. had not been
previously adopted.

• 1 Vent. Rep. i2l.

i Go. Litt. 8 a. Gom. Dig. tit. Alien, ch. 1. Orr v. Hodgson, 4 Wheaton, 453.

Jackson V. Lunn, % Johns. Cos. 121. Jackson v. Jackson, 7 Johns. Rep. 214.

.Donegani v. Donegani, Stuart's Lower Canada Rep. 460. In Vii-ginia, by statute.
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The distinctions between the antenati and the postnati, in

reference to our revolution, have been frequently the subject

of judicial discussion since the establishment of our inde-

pendence.

It was declared in Cal/vm's case,<^ that, " albeit the king-

doms of England and Scotland should, by descent, be divided

and governed by several kings
;
yet aU those wjio were bom

under one natural obedience, while the realms were united,

would remain natural-bom subjects, and not become aliens

by such a matter ex post facto. The postnatus in such a

case, would be ad fidem utriusque regis?'' It was

*accordingly held, in that case, that the postnati of *57

Scotland, born after the union of the two crowns, were

natural-born subjects, and could inherit lands in England.

The community of allegiance, at the time of birth and at the

time of descent, both existed. The principle of the common
law contained in that case, that the division of an empire

worked no forfeiture of previously vested rights of property,

has been frequently acknowledged in our American tribu-

nals, •> and it rests on the solid foundations of justice. The

titles of British subjects to lands in the United States, ac-

quired prior to our revolution, remained, therefore, unim-

paired. But persons born in England, or elsewhere out of the

United States, before the 4:th of July, 1776, and who con-

tinued to reside out of the United States after that event,

have been held to be aliens, and incapable of taking lands

subsequently by descent. The right to inherit depends upon

the existing state of allegiance at the time of the descent cast

;

the course of descent is not interrupted by the alienage of any lineal or collateral

ancestor ; and, therefore, if a citizen dies, leaving a brother, who ia a citizen, and a

sister who is an alien, and children of that sister, who are citizens, and the brother,

sister and children be all living, the children of the sister take by descent a

moiety of the estate, and the brother takes the other moiety. Jackson v. Sanders,

2 Ijcigh's Eep. 109. So, in North Carolina, alien heirs do not prevent other rela-

tions, being citizens, from inheriting. iV. C. Revised Statutes, 1837.

' 1 Co. 1. 2,1. The Lord Chancellor Ellesmere's opinion, delivered in the ex-

chequer chamber, in Calvin's Case, was, by the king's command, written out at

large, and published by the Chancellor in 1609, in a' neat style, worthy of the

strength and learning of the argument.

• Apthorp V. Backus, Kirbjfs Rep. 418. Kinsey, Ch. J., in Den v. Brown, 2

Halstead, 337. Kelley v. Harrison, 2 Johns. Cos. 29. Jackson v. Lunn, 3 Johnt.

Cos. 109. Story, J, 9 Graneh, 40.
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and an Englisli subject, bom and always resident abroad,

never owed allegiance to a government which did not exist at

his birth, and he never became a party to our social compact.

The British omtmati have, consequently, been held to be in-

capable of taking, by subsequent descent, lands in these

states, which are governed by the common law.* This doc-

trine was very liberally considered in respect to the period of

the American war, in th^ case of Den v. Brown ;^ and it

was there held, that the British antenati were not subject to

the disabilities of aliens, as to the acquisition of lands, hona

fide acquired, between the date ofour independence and

*58 that of *the treaty of peace, in 1783, for the contest for

our independence was then pending by an appeal to

arms, and remained undecided. But the position was not

tenable ; and in a case elaborately discussed, and greatly liti-

gated on several grounds, in the Court of Appeals in Yirginia,

and afterwards in the Supreme Court of the United States, "> it

was the acknowledged doctrine that the British cmtenati

could not acquire, either by descent or devise, any other than

a defeasible title to lands in Virginia, between the date of our

independence and that of the treaty of peace in 1783. The
line of distinction between aliens and citizens was considered

to be coeval with our existence as an independent nation.

It has been very frequently assumed, on the doctrine in

Cal/vvri's case, that the same principle might not be considered

to apply in England, in respect to the American antenati,

and that they would, on removing within the British domin-

ions, continue to take and inherit lands in England, as natu-

ral-bom subjects ; but I apprehend the assumption has been
made without just grounds. It was contrary to the doctrine

laid down by Professor "Wooddeson, in his lectures,"! pub-

lished as early as 1792; and the late case in the King's

Bench, of Doe v. AcMam,^ seems entirely to explode it. It

- Reed v. Reed, cited 1 Munf. 225, and opinion of Roane, J., Appendix to that

volume. Dawson v. Godfrey, 4 Crunch, 821. Jackson v. Buras, 8 Binney, 15.

Blight V. Rochester, 7 Wheaton, 635.

b 2 Hahtead, 805.

» Hunter V.Fairfax's Devisee, 1 Munf. 218, and 1 Cranch, 603. S. 0. Coir-

monwealth v. Bristow, 6 Ooll. 60. S. P.

i Vol. i. p. 882.

• 2 Sarnw. <k Cress. 11^. In Doe v. Mulcaster, 5 Barnw. & Crets. Ill, it was
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was decided, that children born in the United States, since

the recognition of our independence by Great Britain, of pa-

rents born here before that time, and continuing to reside

here afterwards, were aliens, and could not inherit lands in

England. To entitle a child born out of the allegiance

of *the crown of England to be deemed a iiatural-bom *69

subject, the father must be a subject at the time of the

birth of the child ; and the people of the United States ceased

to be subjects in the view of the English law, after the

recognition of our independence, on the 3d day of Sep-

tember, 1783. If the American antenati ceased to be sub-

jects in 1783, they must, of course, have lost their subsequent

capacity to take as subjects. In the case of The Providence,

decided in the court of vice-admiralty, at Halifax, in 1810,*

the learned judge met the question directly, and discussed it

in a clear and able manner. He held that an American

born in this country before the revolution, and adhering to

the United States during the war, and until after the peace

of 1783, was an alien discharged from his allegiance to the

king, and was an alien to every purpose, and not entitled to

any of the privileges of a British-bom subject.

The English rule is, to take the date of the treaty of peace

in 1783, as the era at which we ceased to be subjects ; but

our rule is, to refer back to the date of our independence.''

In the application of that rule, the cases show some difference

of opinion. In New-York it has been held, that where an

English subject, born abroad, emigrated to the United States

in 1779, and lived and died here, he was to be deemed an

alien, and the title to land, which he afterwards acquired by
purchase, was protected, not because he was a citizen, but on

the ground of the treaty of 1794.'^ In Massachusetts, on the

strength of an act passed in 1777, persons born abroad, and

coming into that state after 1776, and before 1783, and re-

held, tbat the children born in the United States after the peace of I'TSS, of

parents who were bora in New-York before 1776, but aditered to the British power

afterwards, were not aliens, but had inheritable blood under the statute of 4 Geo.

II. c. 21.

• Stewart's Vice-Adm. Rep. 186.

I" Inglis Y. Trustees of the Sailors' Snug Harbour, 3 Peters' JJ. 8. Rep. 99. '

• Jackson v. Wright, 4 Johns. Rep. 76.
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maining there voluntarily, were adjudged to be citizens.*

The Supreme Court, in Connecticut, has adopted the same

rule, -without the aid of any statute, and it was heldb

*60 that a *British soldier, who came over with the British

army in 1775, and deserted, and came and settled in

Connecticut in 1778, and remained there afterwards, became,

of course, a citizen, and ceased to be an alien ; and that the

United States were enabled to claim as their citizens all per-

sons who were here voluntarily, at either the period of our

independence or of the treaty of peace. The principle of the

case seemed to be, that the treaty of peace operated by way
of release from their allegiance of all British subjects who
were then domiciled here ; for it was admitted that the rule

would not apply to the subjects of any other nation or king-

dom who came to reside here after the declaration of inde-

pendence, for they would not be within the purview of the

treaty. The same principle seems to have been recognised

by the chiefjustice of Massachusetts, in Amslie v. Martm^
though in the case of Phipps, a pauper,^ it was declared that

if a person was not a citizen before the treaty of peace, he did

not become such by the mere force of that instrument, and by
the mere fact of his being there on the ratification of the

treaty. But if he was bom in Massachusetts, and had re-

turned during the war, though he had withdrawn himselfbe-

fore the date of independence, he was considered as retain-

ing his citizenship. That was the amount of the cases of

Gavdmer v. Ward and Kilham v. Wa/rd, to which the judges

referred ; and the sound and prevailing doctrine now is, that

by the treaty of peace of 1783, Great Britain and the United

States became respectively entitled, as against each other, to

the allegiance of all persons who were at the time adhering

to the governments respectively ; and that those persons be-

came aliens in respect to the government to which they

*61 did not *adhere.e This is the meaning of the treaty of

• Cummington v. Spriogfield, 2 Pick, Rep. 394.

^ Hebron v. Colchester, 5 Dajfa Rep. 169.

• 9 Mass. Rep. 460.

• 2 Pick. Rep. 394, note.

• Kilham v. Ward, 2 Mass. Rep. 236. Gardner v. Ward, IKd. 244, note. Doe
T. Acklam, 2 Barnw. <k Cress. *}1^. Inglis v. The Trustees of the Sailors' Snug
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1783, and it put an end to all conflicting and double alle-

giance growing out of the revolution.

Though an alien may purchase land, or take it by devise,

yet he is exposed to the danger of being divested of the fee,

and of having his lands forfeited to the state, upon an inquest

of office found. His title will be good against every person

but the state, and if he dies before any such proceeding be

had, we have seen that the inheritance cannot descend, but

escheats of course. If the alien should undertake to sell to

a citizen, yet the prerogative right of forfeiture is not barred

by the alienation, and it must be taken to be subject to the

right of the government to seize the land. His conveyance

is good as against himself, and he may, by a fine, bar persons

in reversion and remainder, but the title is still voidable by

the sovereign upon office found." In Virginia, this preroga-

tive right of seizing lands, hoKiafide sold by an alien to a citi-

zen, is abolished by statute ;'' and so it was, to a limited de-

gree, in ]^ew-Tork, by an act in 1826.e An alien may take a

lease for years of a house for the benefit of trade. According

to Lord Ooke,'' none but an alien merchant can lease land at

Harbour, 3 PeteH U. S. Rep. 99. 164. Shanks v. Dupont, Ibid. 242. In Shanks

V. Dupont it was held, that though a woman was born in South Carolina, before

the declaration of independence, and continued there until 1782, and became a citi-

zen, yet, as she was involved in the capture of Charleston in 1780, and married a

British ofiBcer in 1781, and went with him to England in 1782, and remained and

died there, after the peace of 1783, she was to be deemed an alien by the opera-

tion of the treaty ofpeace of 1783, inasmuch as she was born a British subject, and

was, at the time of the treaty of peace, adhering to the British crown, and the

treaty acted on the state of things as they then existed. So, in Orser v. ^oag, 3

mil, 79, it was held, that a person born in this country, who left New-York in

July, 1783, prior to the treaty of peace, with his family, with intent to reside in

the British dominions, and never return, was an alien, together with his children

who went with him and resided in the British province. They were held incapable

of taking from him lands in this state by descent.

• 4 Leon, 84. Sheppartts Touchstone, by Preston, 56. 232. 7 Wheaton, 645.

Ook^s Reading on Fines, leo. 22. But by statute in New-York, the escheat does

not divest the right of a bonafde purchaser. See infra, vol. iv. p. 425.

'' Griffith's Law Register, tit. Virginia.

« Laws of New-York, seas. 49. ch. 297. sec. 3. The exemption from escheat of

lands derived from or through an alien, is confined to lands actually possessed by

a citizen prior to the 22d of April, 1825. N. Y. Revised Statutes, vol. i. p. 719

sec. 9.

^ Co. Lilt. 2. b.
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all, and he is restricted to a house, and if he dies before the

termination of the lease, the remainder of the term is for-

feited to the king, for the law gave him the privilege for habi-

tation only, as necessary to trade, and not for the benefit of

his representatives. The force of this rigorous doctrine

*62 *of the common law is undoubtedly suspended with us,

in respect to the subjects of those nations with whom
we have commercial treses; and it is justly doubted*

whether the common law be really so inhospitable, for it is

inconsistent with the established maxims of sound policy, and

the social intercourse of nations. Foreigners are admitted to

the rights of citizenship with us on liberal terms ; and as the

law requires five, and only five years residence, to entitle them

omd theirfamrdlies to the benefits of naturahzation, it would

seem to imply .a right, in the mean time, to the necessary use

of real property ; and if it were otherwise, the means would

be interdicted which are requisite to render the five years resi-

dence secure and comfortable.

Aliens are under the like disabilities as to uses and trusts

arising out of real estates. An alien can be seised to the use

of another, but the use cannot be executed as against the

state, and will be defeated on office found.'' Nor can an

alien be a cestui que trust, but under the like disability, and

it is said, that the sovereign may, in chancery, compel the

execution of the trust. =

* Harg. Co, lAtt. n. 9. b. 1.

' Gilbert on Uses, by Sugden, 10. 367. 446. Preston on Conveyancing, vol. ii.

p. 247. By the JT. Y. Reniaed Statutes, vol. i. p. 718, all escheated lands, when held

by the state or its grantees, are subject to the same trusts and charges to which

they would have been subject had they descended.

• Attorney-General v. Sands, 3 Ch. Rep. 20. Hardrese, 496. S. C. Com. Dig.

tit. Alien, c. 3. Gilbert on Uses, by Sugden, 86. 404. Hubbard v. Goodwin, 3

Ligh, 492. It was held, in the last case, that upon a conveyance of land to a

citizen upon express trust, to hold for the benefit of an alien in fee, the trust estate is

acquired for the state, and a court of equity will compel the trustees to execute

the trust tor its benefit. The profits do not go to the state when acquired prior to

the decree. It is doubted whether equity could raise or imply a resulting trust in

order to forfeit it. Equity will never raise a resulting trust in fraud of the rights

of the state, or of the law of the land. Leggett v. Dubois, 6 Paige, 114. S. P. On
the other hand, a conveyance of land to a citizen, as a trustee, upon an express trust

to sell the same, and pay over the proceeds to a creditor who is an alien, is a valid

trust, and the interest of the alien creditor in the proceeds is not subject to forfeiture.
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Aliens are capable of acquiring, holding and transmitting

moveable property, in like manner as our own citizens, and

they can bring suits for the recovery and protection of that

property.* (1) They may even take a mortgage upon real

estate by way of security for a debt, and this I apprehend

they may do without any statute permission, for it has

been the *English law from the early ages.*" It is also *63

so held in the Supreme Court of the United States," and

that the alien creditor is entitled to come into a court of equi-

ty to have the mortgage foreclosed, and the lands sold for the

payment of his debt. The question whether the alien in such

a case could become a valid purchaser of the mortgaged pre-

mises sold at auction at his instance, is left untouched ; and

as such a privilege is not necessary for his security, and would

be in contra,vention of the general policy of common law, the

better opinion would seem to be, that he could not, in that

way, without special provision by statute, become the perma-

nent and absolute owner of the fee."*

Even alien enemies, resident in the country, may sue and

be sued as in time of peace ; for protection to their persons

and property is due, and implied from the permission to them

to remain, without being ordered out of the country by the

President of the United States. The lawful residence does,

]^o hoc vice, relieve the alien from the character of an enemy,

and entitles his person and property to protection.* The

The principle of public policy, prohibiting aliens from holding lands in the name of

a trustee, does not apply to such a case. Equity holds the proceeds to be personal

property, which the alien may take. Craig v. Leslie, 3 Wheaton'a Rep. 503-

Anstice v. Brown, 6 Paige, 448.

• 7 Co. \1. Dyer's Rep. 2. b.

^ Year Book, 11 Edw. IIL, cited in the marginal note to 1 Dyer's Rep. 2. b.

• Hughes V. Edwards, 9 Whealon, 439.

' If an alien be entitled to hold and dispose of real estate, he may take a mort-

gage for the purchase money, and may become a re-purchaser on a sale made to

enforce payment. New- York Revised Statutes, vol. i. p. 7 21. sec. 1 9. R. S. of New-

Jersey, 1847, tit. 1. ch. 2.

• Wells V. Williams, 1 Lord Raym. 282. Daubigny v. Davallon, 2 Anst. Rep.

462. Clark v. Morey, 10 Johns. Rep. 69. Russell v. Skipwith, 6 Binney's Rep.

241.

(1) An alien resident within a state is entitled to the benefit of the insolvent laws. Judd v.

Lawrence, 1 Omh. Mass. B 581. Aliens are entitled to the protection of the laws relative to

trade marks. See post, p. [872] note.

,
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effect of war upon the rights of aliens we need not here dis-

cuss, as it has been already considered in a former part of

this course of lectures, when treating of the law of nations.*

During the residence of aliens among us' they owe a local

allegiance, and are equally bound with natives to obey all

general laws for the maintenance of peace and the pre-

*64 servation *of order, and which do not relate specially to

our own citizens. TMs is a principle of justice and of

public safety universally adopted ; and if they are guilty of

any illegal act, or involved in disputes with our citizens, or

with each other, they are amenable to the ordinary tribunals

of the country, b In New-York, resident aliens are liable to

be enrolled in the militia, provided they are lawfully seised

of any real estate within the state, and they are, in that case,

declared to be subject to duties, assessments, taxes and bur-

dens, as if they were citizens ; but they are not capable of

voting at any election, or of being elected or appointed to

any office, or of serving on any jury."

If aliens come here with an intention of making this country

their permanent residence, they will have many inducements

to become citizens, since they are unable, as aliens, to have a

stable freehold interest in land, or to hold any civil office, or

vote at elections, or take any active share in the administra-

tion of the government. There is a convenient and easy

mode provided, by which the disabilities of alienism may be

removed, and the qualifications of natural-bom citizens ob-

tained. The terms upon which any alien, being a free white

person, can be naturalized, are prescribed by the acts of con-

gress of the 14th of April, 1802, ch. 28 ; the 3d of March,

1813, ch. 184 ; the 22d of March, 1816, ch. 32 ; the 26th of

May, 1824, ch. 186, and the 24th of May, 1828, ch. 116. It

is required that he declare, on oath, before a state court,

being a court of record with a seal and a clerk, and having

common law jurisdiction, or before a circuit or district court

• See vol. i.

>> Vatlel, b. 2 ch. 8. sec 101, 102. 108.

« New-York Revised Statutes, voL i. p. "721. sec. 20. In the province of New-

Brunswick, aliens, resident for two months in the province, are liable, by a colonial

statute, to pay annually an exemption tax of 30s. as a substitute for militia service.

Watson v. Haley, Kerr's Eep. 124.
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of the United States, or before a clerk of either of the said

courts, two years at least before his admission, his intention

to become a citizen, and to renounce his allegiance to his

own sovereign. (1) This declaration need not be previously

made, if the alien resided here before the 18th June,

1812, *and has since continued to reside here ;
provided *65

such residence be proved to the satisfaction of the court,

and provided itbe proved by the oath or affirmation of two wit-

nesses, citizens of the United States, that he has resided, for

at least five years immediately preceding the time of such

application, within the limits and under the jurisdiction of

the United States. The names of the witnesses, and the

place or places where the applicant has resided for at least the

five years, to be set forth in the record of the court.^ And if

the applicant shall have been a minor, under twenty-one years

of age, and shall have resided in the United States three

years next preceding his arrival to majority, he may also be

admitted a citizen without such previous declaration
;
pro-

vided he has arrived at the age of twenty-one years, and shall

have resided five years within the United States, including

the three years of his minority, and shall make the declara-

tion aforesaid at the time of his admission, and shall declare

on oath, and prove, to the satisfaction of the court, that for

three years next preceding it had been his honafide intention

to become a citizen, and shall in all other respects comply
with the laws in regard to naturalization.'' In all other cases

the previous declaration is requisite, and at the time of his

admission the alien's country must be at peace with the Uni-

ted States ; and he must, before one of the courts above men-
tioned, take an oath to support the Constitution of the United

States, and likewise, on oath, renounce and abjure his native

allegiance. He must, at the time of his admission, satisfy

the court, by other proof than his own oath, that is by the

oath or affirmation of at least two citizens of the United

States, that he has resided five years, at least, within the

Act of Congress, May 24, 1828, oh. 116.

^ Act of Congress, May 26, 1824, ch. 186.

(1) The reception of this oath is a ministerial and not a Judicial duty, and the clerlt of the court

is therefore competent to perform it. Butterworth's Case, 1 Wood, <& M. E, 323.
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United States, and one year, at least, within the state where

the court is held; and if he shall have arrived after the peace

of 1815, his residence must have been continued for five years

next preceding his admission, without being at any time,

during the five years, out of the territory of the United

States, a He must satisfy the court, that during that time he

has behaved as a man of good moral character, attached to

the principles of the Constitution of the United States, and

well disposed to the good order and happiness of the same.

He must, at the same time, renounce any title or order of

nobility, if any he hath. The law provides'' that children of

persons duly naturalized, being minors at that time, shall, if

dwelling in the United States, be deemed citizens. It is fur-

ther provided," that if any alien shall die after his declara-

tion, and before actual admission as a citizen, his widow and

children shall be deemed citizens.

A person thus duly naturalized, becomes entitled to all

*66 the *privileges and immunities of natural-bom subj ects,

except that a residence of seven years is requisite to

enable him to hold a seat in congress, and no person except

• This rigorous provision m in the act of March 3d, 1813, sec. 12, for the regula-

tion of seamen ; and Judge Conkling, in his Treatise, 2d ed. p. 499, makes some

useful suggestions as to the practical construction of this enactment In the matter

of an alien before the District Court of the United States for the southern district

of New-Tork, in 1845, it was held that the act of 1813 was still a part of the

naturalization laws of the United States, applicable as well to others as to seafaring

men who have emigrated since 1813 ; and that the applicant in that case being

engaged in sea voyages as a sailor in American vessels, and having no home or

residence in the United States, other than by such employment, and having no

fixed residence prior to the act of 1813, was not entitled to naturalization. If. T.

Legal Observer for March, 1846. In the case Ex parte Paul, the Superior Court

of New-Tork construed the act of Congress of March 3d, 1813, with the strictest

severity, and held that where the alien had been out of the United States, Ih/nigh

afew minutes only, and without any intention of changing his residence, he was
not entitled to be naturalized. The act says he must not at any time during the

five years have been out of the territory of the United States. 7 HUTs N. Y. R.

66.(1)

' Act of Congress, April 14, 1802, ch. 28. sec. 4.

• Act of Congress, March 26, 1804, ch. i1.

(1) By act of congress, passed June 26. 1848, the words, " without being at any time, during
the said Bve years, out of the territory of the United States," are repealed.
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a natural-bom citizen is eligible to the oflEice of governor in

some of the states, or president of the United States.

The laws of congress on the subject of naturalization have

been subject to great variations. In 1790 only two years'

previous residence was required. In 1795 the period was

enlarged to five years; in 1798 to 14 years; and in 1802 it

was reduced back to five years, where it still remains. This

period ofprobation has probably been deemed as liberal as was

consistent with a due regard to our peace and safety. A mode-

rate previous residence becomes material to enable aliens to

acquire the knowledge and habits proper to make good citi-

zens, who can combine the spirit of freedom with a love of

the laws. Strangers on their first arrival, and before they

have had time to acquire property, and form connections and

attachments, are not presumed to be acquainted with our po-

litical institutions, or to feel pride or zeal in their stability

and success. =

* If an alien dies before he has taken any steps under *67

the act of naturalization, his personal estate goes accord-

ing to his will, or if he died intestate, then according to the

• During the elevation and splendour of the Athenian power, the residence of

foreigners, and especially of merchants, was encouraged, but the privilege of a

citizen of Athens was deemed a veiy distinguished favour. It could only be ob-

tained by the consent and decree of two successive assemblies of the people, and

was granted to none but to men of the highest rank and reputation, or who had

perfoi-med some signal service to the republic. 1 Pottet's Greek Antiquities, 44,

45. 160. In the time of Demetrius Phalereus, there were resident in Attica 10,000

freemen, being foreigners, or of foreign extraction, or freed slaves, who had not the

rights of Athenian citizens. 1 Mitf. Hist. 354, 355. And yet it is said that

foreigners could not dispose of their goods by will, but that they were appropriated,

at their death, for the public use. 2 Potter, 344. In Rome, foreigners could not

make a will ; and the effects of a foreigner, at his death, went to the public, or to

bis patron, under the jut applicationis. Cic. de Orat. 1. 39. Dig. 49. 15. 52-

Ibid. lib. 35, ad legem falsidiam, Prce. Diet, du Dig. tit. Strangers. But iu the

time of the imperial code, foreigners could dispose by will, and also inherit. Code,

6. 69. 10. The Romans were noted for their peculiar jealousy of ihejus civitatis,

or rights of a citizen. It was, at first, limited to the Pomwria of Rome, and then

gradually extended to the bounds of Latium. In the time of Augustus, as we were

informed by Buetonius, De Aug. sec. 40, the same anxiety was discovered to keep

the Roman people pure and untainted of foreign blood ; and he gave the freedom

of the city with a sparing hand. But when Caracalla, for the purpose of a more

extended taxation, levelled all distinctions, and communicated the freedom of the

city to the whole Roman world, the national spirit was lost among the people, and

the pride of the countiy was no longer felt, nor its honour observed. - 1 Gib. Hist. 268.
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law of distribution of the place of his domicil, at the time of

his death.a The stationary place of residence of the party at

his death determines the rule of distribution,'' and this is a

rule of public right, as well as of natural justice. MdbiUa

personmn sequuntur, immotiUa situm." The unjust and in-

hospitable rule of the most polished states of antiquity pre-

vailed in many parts of Europe, down to the middle of the

last century ; and Yattel expressed his astonishment that there

should have remained any vestiges of so barbarous a usage

in an age so enlightened. The law, which claimed, for the

benefit of the state, the effects of deceased foreigners, who left

no native heirs, existed in France as late as the commence-

ment of their revolution.^ This rule of the French law was
founded not only on the Komau law, but it was attempted to

be justified by the narrow and absurd policy of preventing

1 Binvey'a Rep. 336. 3 Johns. Ch. Sep. 210. 1 Mason's Rep. 408. By the

treaty between the XJoited States and the Republic of Venezuela, in May, 1836,

art. 12, and the Peru-Bolivian Confederation in May, 1838, ark 8, and the republic

of Ecuador, in June, 1839, art 12, not only personal property of the resident alien

goes according to his will, or to his lawful representatives if he dies intestate, but

his alien heirs, if they cannot lawfully succeed to his real estate, shall have three

years to dispose of it The treaty with Spain of 1795, art. 11, and with Russia of

18S2, art 10, and with Hanover of 20th May, 1840, art 1, and with Portugal of

23d April, 1841, art 12, allowed a reasonaile time to the alien heir or devisee in

such cases to dispose of the estate, and abolishes the Droit d'Aubaine. See, also,

treaties to the same effect with the kingdom of Saxony, August 12th, 1846, and

the grand duchy of Hesse, March 26, 1844, and with the king of Bavaria, the 21 st

of January, 1845, and with the ting of the Two Sicilies, the Ist December, 1845.

This la.st treaty is distinguished for its liberal spirit and commercial and mutual

rights and privileges are secured to the subjects of the contracting parties.

' Pipon V. Pipon, Amb. 25. Burn v. Cole, Amb. 415.

' Hub. Prcelec. tome i. p. 278, tome ii. p. 642. De conjlictu legum, sec. 16.

Vattel, b. il ch. 8. sec. 110, 111. See, also, infra, p. 429. For greater security,

this right of succession, in case of intestacy, and of disposal by will, gift or other-

wise, of personal property belonging to aliens, is usually inserted as & formula in

treaties of navigation and commerce ; as, see art 1 1 of the treaty between the

United States and Spain of 1795 ; art 6 of the treaty with Sweden, made in 1683
;

art 1 1 of the treaty with Austria, made in 1829 ; art 3 of the treaty with Mexico,

made in 1831 ; art. 10 of the treaty of navigation and commerce between the United

States and Russia, made in December, 1832; art. 9 of the treaty between the

United States and the republic of Chili, made in May, 1832; and art. 7 of the

treaty between the United States and Hanover in 1840, and art 3 of the treaty

between the United States and Saxony in 1846.

' 1 Bomai, 26. sec. 11.
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the wealth of the kingdom from passing into the hands of the

subjects of other countries.* It was abolished by the constitU'

tion of the first constituent assembly, in 17(tl, and foreigners

were admitted upon the most liberal terms, and declared

capable *of acquiring and disposing of property equally *68

with natural-bom citizens. The treaty of commerce

between the United States and France, in 1788, provided

against the evil effects of this law, by declaring that the in-

habitants of the United States were to be exempted from the

dn'oit d'aubame, and might dispose, by will, of their property,

real and personal, (biens meubles et immeuiles,) and if they

died intestate, it was to descend to their heirs, whether residing

in France or elsewhere, and the like privilege was conferred

upon Frenchmen dying in this country. The treaties of

France with other powers usually contained the same relaxa-

tion of her ancient rule ; and though the treaty of 1778 was

abolished in 1798, yet, in the renewed treaty of 1801, the

same provision was inserted, and under it American citizens

in France, and French subjects in the United States, could

acquire, hold and transmit, real, as well as personal property,

equally as if they were natives, and without the necessity of

any act of naturalization or special permission. This last

treaty expired in 1809, and the rights of Frenchmen arising

thereafter, were left, like those of other aliens, to be governed

by the general law of the land.

The Napoleon code did not pursue the liberal policy of the

French constituent assembly of 1791, and it seems to have re-

vived the harsh doctrine of the droit (Taubaine, under the

single exception that aliens should be entitled to enjoy in

France the same civil rights secured to Frenchmen, hy treaty,

in the country to which the alien belongs.'' It is not suffi-

cient to create the exemption in favour of the alien, that civil

rights are granted to Frenchmen by the local laws of the for-

eign country, unless that concession be founded upon treaty."

The law in France, until within a recent period, was,

* 1 Domat, 555. sec. 1 3.

i" Code Napoleon, Nos. 11. 126. 912.

• il.TouUier, in hie Droit Civil Fran^aisc, tom.i.v. 265, cites for this rule a decree

of the court of cassation in 1806; and he says that this article in the Napoleon

code was taken from one in the new Prussian code.
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*69 *that a stranger could not, except by special favour,

dispose of his property by will ; and when he died the

sovereign succeeded, by right of inheritance, to his estate.*

But the droit d'mibcdne, under the articles of Nos. 726 and

912 of the code cwil, was abolished in France, by a law of

the 14th of July, 1819, and aliens can now acquire, enjoy and

transmit by will, and by descent, real and personal property,

in the same manner as the^ther inhabitants of the kingdom.

In case of succession among co-heirs, partly French and partly

aliens, the French take of the property in France, a portion

equal to the value of the property situated in a foreign coun-

try, and from which they would be excluded under the for-

eign law or custom.

British subjects, under the treaty of 1794, between the

United States and Great Britain, were confirmed in the titles

which they then held to lands in this country, so far as the

question of alienism existed ; and they were declared compe-

tent to sell, devise and transmit the same, in like manner as

if they were natives ; and that neither they, nor their heirs

or assigns, should, as to those lands, be regarded as aliens.

The treaty applied to the title, whatever it might be, but it

referred only to titles existing at the time of the treaty, and

not to titles subsequently acquired. •> It was, therefore, a pro-

vision of a temporary character, and by the lapse of time is

rapidly becoming unimportant and obsolete.

The legislature of New-York, and probably of many other

states, are in the practice of granting to particular aliens, by
name, the privilege of holding real property; and by a per-

manent provision in New-Tork, aliens are enabled to take

and hold lands in fee, and to sell, mortgage and devise, but
not demise or lease the same, equally as if they were

*70 native *citizenB : provided the party previously take an
oath that he is a resident in the state, and intends al-

ways to reside in the United States, and to become a citizen

thereof as soon as he can be naturalized, and that he has ta-

ken the incipient measures required by law for that purpose.

The power to sdl, assign, mortgage and devise real estate, is

» Repertoire de Juris, par Merlin, tit. Auhaine, and tit. Elranger, ch. 1. No. 6.

i \ Wheatmi, ZdO. i Ibid. i6S. IJbid. 635. 9 lbid.i96. 12 Mass. Hep. liS.
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to continue for six years from the time of taking the oath
;

but the alien is not capable of taking or holding any lands,

descended, devised or conveyed to him previously to his be-

coming such resident and taking the oath above mentioned

;

and if he dies within the six years, his heirs, being inhabit-

ants of the United States, take by descent, equally as if he

had been a citizen. » There are statute provisions of the same

import in favour of aliens in Maryland, South Carolina, Dela-

ware and Missouri ; and in. Louisiana, Pennsylvania, Ken-

tucky, Yirginia, Michigan, New-Jersey, Illinois, Indiana and

Ohio, the disability of aliens to take, hold and transmit real

property, seems to be essentially removed.'' In Iforth Caro-

• iV. K Revised Statutes, vol. i. p. 720. sec. 15—20. This privilege in New-York

was further enlarged in 1843, as see below, note b.

' Griffith's Law Register, passim. 1 Const. Rep. S. C. 412. Christy's Dig.iit.

Alien. A. Q. Review, No. 25. p. 115. Chase's Statutes of Ohio, vol. i. p. 404.

Philips V. Rogers, 5 Martin's L. Rep. 700. Act of South Carolina of 1799, pre-

scribing the terms of denization. Purdon's Penn. Dig. pp. 56, 57. Mhner's Big.

5. R. S. of New-Jersey, of 1847, tit. 1. ch. 1. Teiritorial act of Michigan, of March

31st, 1827. Revised Laws of Illinois, edit. 1833, p. 626. Statute of Indiana, of

January 14th, 1818. By the charter of William Penn, as proprietary of Penn-

sylvania, to the inhabitants, in 1683, it was declared, that in the case of aliens pur-

chasing lands in the province, and dying therein without being naturalized, their

estates should descend as if they were naturalized. Proud's Pennsylvania, voL

ii. App. 27. In Pennsylvania, by the act of March 22d, 1814, aliens who, on

the 18th of June, 1812, resided in the state, and continued to reside therein,

upon filing a declaration of an intention of becoming citizens, might take, hold

and convey lands not exceeding 200 acres, nor in value $20,000, as fully as,

citizens might do ; and by the act of 24th March, 1818, aliens, not subjects of any

state at war with the United States at the time of the purchase, might pur«has&-

and hold lands, not exceeding 5,000 acres, equally as native citizens. This last act

contained no condition with regard to residency. And by the act of Mardi. 21i

1837, purchasers fi-om aliens, and the titles of the heirs and devisees of aliens, were,

confirmed, subject to tlie vested rights of others. Under the construction given to

.

the above act of 1818, (Reese v. Waters, 4 Watts <& Serg. 145,) an alien, husband,

acquires no title in his wife's estate of inheritance, as tenant by the cui'tcsy initiate.

In New-York, {Laws of N. Y. sess. 66, ch. 300, and sess. 57. ch. 37,) the p-erogative

right of escheat, in the case of aliens dying seised of lands, is much, restricted, and

the alien heirs, and the persons obliged to deduce title through, an alien, are en-

titled, upon certain moderate conditions, to a release of the interest of the state

acquired by the escheat. In New-York it is considered to. be a settled rule of

construction of statutes permitting aliens to purchase andi Itold lands within the

state, to them and their heirs and assigns, that the alien h^irs, devisees and pur-

chasers of and from the alien so allowed to purchase, can take and hold in that

capacity, without prejudice to their title from alteu(sm4 See the act of April 2d,

YoL. n. 3
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lina and Yennont, there is even a provision inserted in their

constitutions, that every person of good character, who comes

into the state and settles, and takes an oath of allegiance to

the same, may thereupon purchase, and by other just means

acquire, hold and transfer land, and after one year's resi-

dence, become entitled to most of the privileges of a natural-

bom subject. In Connecticut, the Superior Court is invested

with power at large, upon petition, to grant to resident aliens

the right to take, hold, convey and transmit real estate, in like

manner as native citizens. » (1) 'These civil privileges, con-

1798, ch. l2,SLDd the proviso thereto: and the acts of March 26tb, 1802, eh. 49; and

of April 8th, 1808, ch. 175, and the decision in Jackson T. Adams, 7 Wendell, 367,

thereon. See, also, the cases of Goodell v. Jackson, 20 Johnson, 692 ; of Jackson

T. Etz, 5 Cowen, 314, and of the Commonwealth v. Heirs of Andr^, 3 Pick. Hep.

224, to the same point. Whether the heirs and purchasers of and from the heirs

and purchasers of the first alien taker, can so take, may be a question, as the privi-

lege is to the first grantee, /lix heirs and assigns, and does not necessarily extend

to the heirs of the heir, or to the purchaser from the purchaser. The decision in the

case of Aldrich v. Manton, 18 Wendell, 458, seems to limit the privilege to the

immediate heirs and purchaser from the first privileged alien. The legislature of

New-York, by various provisions, have very greatly enlarged the capacity of aliens

to take and hold real estate. (1.) Any alien who takes and files in the seci'etary of

state's office, a deposition of being a resident, and of the intention of his permanent

residence, and to become a citizen as soon as the naturalization laws permit, may

take and hold real estate iu fee, and for six years thereafter may sell, devise and

dispose of the same, except that he shall not lease or demise the same until'

naturalized. (2.) Such alien shall not, however, take or hold real estate descended,

devised or conveyed to him previously to such residence and deposition, but if he

dies within the six years, his heirs being inhabitants, may take by descent as if he

had been a citizen. (3.) If any aliens sell lands so entitled by him to be held and

sold, he may ta,ke in fee mortgages as a security for the purchase money, and repur-

chase on the mortgage sales. (4.) All such aliens, so holding real estates, are subject

to assessments, taxes and burdens as if they were citizens. (5.) All titles to lands

by conveyance, descent or devise, before the alien was qualified to take and hold,

are confiimed on his naturalization, or if not naturalized, if he shall within one year

from acquiring the title, file his deposition, he may in that case hold and convey for

the term of five years real estate. AT Y. Revised Siaiuie!:,\o\,ii. 3d edit. pp. S— 6.

The Revised Statutes from p. 3. to p. 5 were doubtless intended to give a clear and

condensed view of all the various statute provisions in favour of the rights and

capacities of aliens in respect to real propeity, but such a view has not been an-

• Statutes of Connecticut, 1888, p. 287.

(1) Eesident aliens are now vested with the same riglits as native citizens. Ren. St. 1849, tit.

49, ch. 1. SCO. 6.

Similar privileges are given to alien friends in Virginia, upon filing a declaration of an inten-

tion to remain. Jtev. iSt. 1849, tit. 83. ch. 116. sec 1.
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ferred upon aliens by state authority, are dictated by a just

and liberal policy ; but they must be taken to be strictly lo-

cal ; and until a foreigner is duly naturalized, according

to the act of congress, *he is not entitled in any other *71

state to any other privileges than those which the laws

of that state allow to aliens. No other state is bound to ad-

mit, nor would the United States admit, any alien to any pri-

vileges to which he is not entitled by treaty, or the laws of

nations, or the laws of the United States, or of the state in

which he dwells. The article in the Constitution of the Uni-

ted States,* declaringthat citizens of each state were entitled

to all the privileges and immunities of citizens in the several

states, applies only to natural-born or duly naturalized citi-

zens ; and if they remove from one state to another, they are

entitled to the privileges that persons of the same description

are entitled to in the state to which the removal is made, and

to none other. The privileges thus conferred are local and

necessarily territorial in their nature. The laws and Usages

of one state cannot be permitted to prescribe qualifications

for citizens, to be claimed and exercised in other states, in

contravention to their local policy. "^ It was declared in Gm-

ewered, and the successive enactments are so tacked together as to lead to repe-

tition and perplexity. (1)

* Art. 4. sec. 2.

It is a curious fact in ancient Grecian history, that the Greek states indulged

such a narrow and excessive jealousy of each other, that iotermariiage was forbid-

den, and none were allowed to possess lands within the territory of another state.

When the Olynthian republic introduced a more liberal and beneficial policy in

this respect, it was considered as a portentous innovation. MilforcCs History, vol.

(1) A later act in New-York {Act. ofApr. 80, Laws 1845, ch. 115, p. 94,) has conferred on.,

larked privileges upon aliens.

1. Tlie deposition, above mentioned, will avail, though filed subsequent to the acquisition of

title, and the alien holds the land in the same manner and with the same effect as a citizen of

the United States.

2. The wife ofan alien resident, dying seised, and an alien woman marrying a citizen, are

entitled to dower.

8. The grantees or devieees of resident aliens, deceased, are made capable of taking and hold-

ing in the same manner as if such alien were a citizen ; but if any of such devisees or grantees

are aliens and males of full age, they must file a deposition, as, svpra, subject to a like condition

as to filing a deposition ; the heirs at law of an alien resident may take and hold the real estate

of their ancestor.

4. On the same condition, an alien resident may grant or devise to a citizen or alien.

6. Alien women, resident in the state, may take, by devise or imder marriage settlements, and

may execute a power.

Former grants, &c., are confirmed. See Brown v. Sprague, 5 Venio's if. 545.
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field, V. Coryell,'' that the privileges and immunities con-

*72 ceded hy the Constitution of the United *States to citi-

zens in the several states, were to be confined to those

which were, in their nature, fundamental, and belonged of

right to the citizens of all free governments. Such are the

rights of protection of life and liberty, and to acquire and en-

joy property, and to pay no higher impositions than other

citizens, and to pass through»or reside in the state at pleasure,

and to enjoy the elective franchise according to the regula-

tions of the law of the state. But this immunity does not ap-

ply to every right, for some may belong exclusively to resi-

dent citizens under the laws of the state ; and it was held that

a statute of JSTew-Jersey confining the right of taking oysters

within the waters of the state, to the actual inhabitants and

residents ofthe state, was not an act infringingthe Constitution

of the United States. The power to regulate the fisheries in

the navigable waters of the states, remained in the states re-

spectively, though the United States have a concurrent power,

so far as concerns the free navigation of the waters.

The act of congress confines the description of aliens capa-

ble of naturalization, to "free white persons." I presume

this excludes the inhabitants of Africa, and their descend-

ants ; and it may become a question, to what extent persons

of mixed blood are excluded, and what shades and degrees of

mixture of colour disqualify an alien from application for the

benefits of the act of naturalization. •• Perhaps there might

V. p. 9. The AtheDians occasiooally granted the right of intermarriage, and even

the freedom of the city to the inhabitants of foreign states. Schomann's Dissertor

tions on the Assemblies of the AtJienians, ed. Cambridge, 1838, p. 319. So, the

Byzantines, to evince their deep gratitude to the Athenians for their assistance in

the war against Philip of Macedon, broke in upon their ordinal^ policy, and granted,

by law, to the Athenians, the right of inteimarriage with their citizens, and the

power of purchasing and holding lands in the Byzantine and Perinthian ten-itories.

Demost. Oral. De Corona, where the original decree is set forth at large. So, also,

the inhabitants and colonists of the Latin cities in Latium, in the 6th centui-y of

Rome, were so much regarded as foreigners, that they could not buy or inherit

land from Roman citizens, nor had they generally the right of intermarriage with

Romans. AmolcHs Hist. vol. iii. p. 14.

• 4 Wash. dr. Rep. 371.

' By a statute of Virginia, in 1785, eveij person who hath one fourth part or

more of negro blood, is deemed a mulatto, and that act is still in force. 4 Ran-

dolph, &Z\. The same rule is declared in Indiana. Revised StattUes of Indiana,
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be difficulties also as to the copper-coloured natives of Ame-
rica, or the yellow or tawny races of the Asiatics, and it may
well be doubted whether any of them are " white persons"

within the purview of the law. It is the declared law of

New-York, South Carolina and Tennessee," and probably so

understood in other states, that Indians are not citizens, but

distinct tribes, living under the protection of the go-

vernment, and *consequently they never can be made *73

citizens ilnder the act of congress. •>

18v!8. It is adjudged, m South Carolina, that mulattoes are not white citizens

within the meaning of the law, and persons tinged with negro blood are said to be

mulattoes. State y, Hayes, 1 Baile'ifs Rep. 275. The teitn is not precisely de-

fined, nor the line of distinction between whites and men of colour accurately

ascertained. It means a person of mixed white or European and negro descent,

without defining exactly the proportions of blood. A remote taint will not de-

grade a person to the class of persons of colour ; but a mere predominance of white

blood is not sufficient to rescue a person from that class. It is held to be a ques-

tion of fact for a jury, upon the evidence of features and complexion, and reputa-

tion as to parentage, and that a distinct and visible admixture of negro blood

makes one a mulatto. If the admixture of African blood does not exceed the pro-

portion of one eighth, the person is deemed white. This is the rule in Louisiana,

and in the code noir of France, for her colonies, and it is deemed in Carolina a

proper rule. State v. Davis, 2 Bailey's Rep. 658. With respect to India, it was

the policy of the Britiiih parliament, iu 1833, to effect a complete identification of

the Europeans and natives in the eye of the law, without regard to colour, birth or

religion. Ann. Reg. h^c \%ZZ. ffist. p. ISi. In Ohio it has been held, that all

persons nearer white than black, are white persons, within the constitution of the

state. Jeffries v. Ankeny, 1 1 Ohio Rep. 372. 375. So, by the case of Lane T.

Baker, 12 Ohio R. 237, youths of negro, Indian and white blood, but of more than

one half white blood, are entitled, under the school law in favour of white children,

to the benefit of the common school fund.

» Goodell V. Jackson, 20 Jnhns. Rep. 693. State v. Managers of Elections for

York, 1 Bailejfs Rep. 215. The State v. Ross, 1 Yerger, 74.

^ By an act of the legislature of New-York of the 10th of April, 1843, c. 87, 2

R. S. 3d edit. 4, any native Indian may purchase, take, hold and convey lands, in

the same manner as a citizen; and whenever he becomes a freeholder to the value

of $100, he becomes subject to taxation, and liable on contracts, and subject to the

civil jurisdiction of the courts of law and equity as a citizen. This act gives to the

Indians new and important privileges. Part of the Seneca tribe of Indians now

(1843) own and occupy reservation lands in the S. W. part of the state of New-

York. (1) So the Oneida Indians, owning lands in the counties of Oneida and

Madison, were enabled, by the act of April 18th, 1843, c. 185, to hold lands in

severalty, and to sell and convey the same, under the care of a superintendent on

(1) By a statute of Now-York, (Z«aM o/iC. Y, 1847, p. 464,) various provisions have been made

for tlie iatern-ii government and police of tlie Seneca Indians, The act may be said to contain

the rudimentary provisions of civil and republican government.
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Before the adoption of the present Constitution of the TJni-

ted States, the power of naturalization resided in the several

states ; and the constitution of New-York, as it was originally

passed," required all persons born out of the United States,

and naturalized by the legislature, to take an oath abjuring

all foreign allegiance and subjection, in all matters, ecclesias-

tical as well as civil. This was intended, and so it operated,

to exclude from the benefits of naturalization Koman Catho-

lics, who acknowledged the spiritual supremacy of the pope,

and it was the result of former fears and prejudices (still

alive and active at the commencement of our revolution) re-

specting the religion of the Komish church, which European

history had taught us to believe was incompatible with per-

fect national independence, or the freedom and good order of

civil society. So extremely strong, and so astonishingly

fierce and unrelenting was public prejudice on this subject,

in the early part of our colonial history, that we find it de-

clared by law in the beginning of the last century,'' that every

Jesuit and popish priest who should continue in the colony

after a given day, should be condemned to perpetual impri-

sonment ; and if he broke prison and escaped, and was re-

taken, he should be put to death. That law, said Mr. Smith,

the historian of the colony as late as the year 1756,'= was

worthy of perpetual duration

!

the part of the state. It is admitted that an Indian is a competent witness in a

suit between white men. Coleman v. Doe, 4 Smedes tb Marxhall, 40. So, by the

act of congiess of March 3, 184!!, ch. 101, provision is made for a just division of

the lands belonging to the Stockbridge tribe of Indians, in the territory of Wis-

consin, among them individually, and patents to be issued to such individuals, in

severalty and in fee; and such Indians are thencefnith to be deemed citizens of

the United States, with all the privileges and duties attached thereto, and the

powers and usages of those Indians as a tiibe thenceforth to cease.

• Art. 42.

•> Colony Lawn, vol. i. p. 38, Livingston <Jd Smith's edit.

« Smith's History of New-York, p. 111. In the act declaring the rights and
privileges of the people ofthecolony of New-York, in 1691, all persons "professing

faith in God, by Jesus Christ, his only son,'' were allowed the free exercise and

enjoyment of their religious profession and worship, with the exception of " persons

of the Roman religion," who were not to exercise their manner of worship contrary

to the laws of England. BradforHs edition of the Laws of New-York, 1719. As
late 03 ItSS, the legislature of Virginia passed an act extremely severe upon

popish recusants, placing them under the most oppi-essive disabilities.



LECTUEE XXVI.

OF THE LAW CONCEENING MAKEIAGE,

The primary and most important of the domestic relations

is that of husband and wife. It has its foundation in nature,

and is the only lawful relation by which Providence has per-

mitted the continuance of the human race. In every age it

has had a propitious influence on the moral improvement and

happiness of mankind. It is one of the chief foundations of

social order. We may justly place to the credit of the insti-

tution of marriage a great share of the blessings which flow

from refinement of manners, the education of children, the

sense ofjustice, and the cultivation of the liberal arts.* In

the examination of this interesting contract, I shall, in the

first place, consider how a marriage may be lawfully made

;

and, secondly, how it may be lawfully dissolved ; and, lastly^

I shall take a view of the rights and duties which belong to

that relation.

(1.) All persons who have not the regular use of the un-

derstanding, suflicient to deal with discretion in the common
affairs of life, as idiots and lunatics, (except in their lucid

intervals,) *are incapable of agreeing to any contract, *76

and of course to that of marriage. B lit though marriage

with an idiot or lunatic be absolutely void, and no sentence of

• The great philosophical poet of antiquity, who was, however, most absurd in

much of his philosophical theory, but eminently beautiful, tender and sublime in

his poetry, supposes the civilization of mankind to have been the result of marriage

and family establishments.

Oastague privalce veneris connuhia lata

Cognita sunt, prolemgue ex se videre creatam

:

Turn genus humanum primvm mollescere ccepil.

Lucret. de Rer. Nat lib. 6.
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avoidance be absolutely necessary,* yet, as well for the sake

of the good order of society, as for the peace of mind of all

persons concerned, it is expedient that the nullity of the mar-

riage should be ascertained and declared by the decree of a

court of competent jurisdiction.'' The existence and extent

of mental disease, and how far it may be suiBcient, by the

darkness and disorder which it brings upon the human facul-

ties, to make void the marriage contract, may sometimes be

a perplexing question, extremely distressing to the injured

party, and fatal to the peace and happiness of families." (1)

"Whether the relation of husband and wife lawfully exists,

never should be left uncertain. Suits to annul a marriage,

by reason of idiotcy or lunacy, have consequently been often

instituted and sustained.in the spiritual courts in England. <*

The proper tribunal for the investigation of this question,

when it is brought up directly, and for the mere purpose of

testing the validity of the contract, will depend upon the local

institutions of every state. In those states which have equity

tribunals, it belongs to them ;e and where there are no such

tribunals distinct from the supreme courts of common law

jurisdiction, for the exercise of equity powers, whatever juris-

diction is exercised over the matrimonial contract, must be in

the common law courts.

A marriage procured by force or fraud is also void, ah

• Browning v. Peane, 2 Phillimor^a Rep. 19. 69.

' Hays v. Watta, 3 Phil. Rep. 44. Sir Wm. Scott, in Pertreia v. Tondear, 1

Sagg- Cons. Rep. 138 Crump v. Morgan, 3 Iredell, N. C. Eq. Rep. 91.

• There is a very interesting judicial discussion in McEIroy's Case, 6 Watts &
Berg. 451, on the subject of lunacy, and the question is, whether the mind is de-

ranged to such an extent as to disqualify the party from conducting himself with

personal safety to himself and others, and from managing and disposing his own
affairs, and discharging his relative duties.

' Ash's Case, Free, in Ck 203. 1 Eg. Cas. Abr. 278. pi. 6. Ex parte Turing,

1 Ver. & Bea. 140. Turner v. Myers, 1 Hagg. Consist. Rep. 414. Countess of

Portsmouth v. Earl of Portsmouth, 1 Hagg. Eccl. Rep. 355. Shelford on Mar-
riage and Divorce, pp. 183—201.

• Wightman v. Wightman, 4 Johns. Ch. Rep. 343. Crump v. Morgan, 3 Iredell,

N. G. Eq. Cases, 91. In this and many other points relative to domestic rights,

the English ecclesiastical law is considered as part of the common law.

(1) The marriage is void, if one of the parties was at the time insane from deUrlum tremens.

Clement t. Malison, 8 JlicJi.. B. 93.
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initio, and may be treated as null by every court in which its

validity may be incidentally drawn in question.'' The basis of

the marriage contract is consent, and the ingredient of

*fraud or duress is as fatal in this as in any other con- *7Y

tract, for the free assent of the mind to the contract is

wanting.'' The common law allowed divorces a vinculo,

causa metus, causa impotentim, and those were cases ofa fraud-

ulent contract.'' It is equally proper in this case, as in those

of idiotcy or lunacy, that the fraud or violence should be ju-

dicially investigated, in a suit instituted for the very purpose

of annulling the marriage ; and such a jurisdiction in the

case properly belongs to the ecclesiastical courts in England,

and to the courts of equity in this country. It is declared in

ISTew-York by statute,^ that when either party to a marriage

shall be incapable of consenting to it, for want of age or un-

derstanding ; or incapable, from physical causes, of entering

into the marriage state ; or when the consent was obtained

by force or fraud, the marriage shall be void from the time

its nullity shall be declared by a court of competent author-

ity ; and the courts of equity are invested with that power.«

It is said that error will, in some cases, destroy a marriage,

and render the contract void, as if one person be substituted

for another. This, however, woiild be a case ofpalpable fraud,

going to the substance of the contract; and it would be diffi-

cult to state a case in which error simply, and without any
other ingredient, as to the parties, or one of them, in respect

to the other, would vacate the contract. It is well understood

that error, and even disingenuous representations, in respect

to the qualities of one of the contracting parties, as his con-

dition, rank, fortune, manners and character, would be insuf-

» A man-iage would be void if made while one of the parties was ia a state of

intoxication, such as would incapacitate the party from entering into any other

contract. The case of Brown v. Johnston, in 1818, is cited by Dr. Irving to this

point. (Introduction to the Study of the Civil Law, p. 102, note.)

' Voet ad Pand. lib. 24. 2. 16. Toullier'a Droit Civil Francaii, torn. i. Nos. 501.

604.506.512. Reeve's Domestic Relatioiis, 101. 201. Pothiei^sTraitS du Contrat

de Marriage, Nos. 807, 308. 2 Haggard's Consist. Rep. 104. 246.

« Bury's Case, 5 Co. 98. b. Oughton's Ord. Jud. tit. 193. sec. 17.

^ N. Y. Revised Statutes, vol. ii. p. 139. sec. 4.

• Ibid. 142, sec. 20; 168. sec. 2.
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ficient. The law makes no provision for the relief of a blind

credulity, however it may have been produced.a

*78 (2.) *N'o persons are capable of binding themselves

in marriage until they have arrived at the age of con-

sent, which, by the common law of the land, is fixed at four-

teen in males, and twelve in females. Tne law supposes that

the parties, at that age, have sufficient discretion for such a

contract, and they, can then.bind themselves irrevocably, and

cannot afterwards be permitted to plead even their egregious

indiscretion, however distressing the result of it may be.

Marriage, before that age, is voidable at the election of either

party, ou arriving at the age of consent, ifeither of the parties

be under that age when the contract is made.'' But this rule

of reciprocity, however true in its application to actual mar-

riages, does not apply to other contracts made by a compe-

tent party with an infant, nor even to a promise of marriage

per verba de futuro with an infant, under the age of discre-

tion. The person of full age is absolutely bound, and the con-

tract is only voidable at the election of the infant. This point

was ruled by the K. B. in Holt v. Ward Olarencieux," after

the question had been argued by civilians, to see what light

might be thrown upon it from the civil and canon law.

Though this be the rule of the English law, the civilians and

canonists are not agreed upon the question ; and Swinburne

was of opinion that the contract in that case was not binding

upon the one party more than upon the other.

^

The age of consent, by the English law, was no doubt bor-

rowed from the Koman law, which established the same

periods of twelve and fourteen, as the competent age of con-

sent to render the marriage contract binding." Nature has

not fixed any precise period ; and municipal laws must op-

erate by fixed and reasonable rules. The same rule was

TouUier, ut »upra,'Sos. 615. 521. Pothier, ut supra, Nos. 310.314. 1 Philli-

more, 137. 2 HaggarSs Consist. Rep. 248. Benton v. Benton, 1 Dajfs Rep. 111.

Stair's Institutions, by More, vol. i. n. b. p. 14.

I" Co. Litt. 33. a. 79. b. The Massachusetts Revised Statutes, of 1886, render

raan'iagea contracted when either of the parties ia within the age of consentt valid,

if followed by voluntary cohabitation.

• 2 Sir. 937.

J Harg. Co. Litt. lib. 2. note 45.

• Inst. 1. 10. De Naptiss. Co. Litt. 78. 6. 1 Blacks. Com. 486.
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adopted *in France, before their revolution :» but by *79

the Napoleon code, the age of consent was raised to

eighteen in males, and fifteen in females, though a dispensa-

tion from the rule may be granted for good cause. If with-

out the consent of their parents, or of the father, in case of a

difference of opinion, the son must be twenty-five years com-

plete, and the daughter twenty-one years complete, to render

them competent to contract marriage.''

(3.) No person can marry while the former husband or wife

is living. Such second marriage is, by the common law, ab-

solutely null and void;<= and it is probably an indictable

offence in most, if not all of the states in the Union. * In New-
York, it is declared by statute to be an offence punishable

by imprisonment in a state prison, in all but certain excepted

cases. Those cases are, when the husband or wife, as the

case maybe, of the party who remarries, remains continually

without the United States for five years together ; or when

one of the married parties shall have absented himself or her-

self from the other by the space of five successive years, and

-" 1 Domat. Pre!, b. 24, 25. The incapacity for marriage ceased when the parties

bad attained the respective ages of fourteen and twelve. But if the children were

under paternal authority, the son could not marry unless he was thirty years of age,

nor the daughter unless she was twenty-five, without the consent of their parents.

Ibid.

t> Oode Oivil, Noa. 144. 148. The New-York Revised Statutes, vol. ii. p. 138,

established the ages of consent at seventeen in males, and fourteen in females ; but

the provision was so disrelished, that it was repealed within four months thereafter,

by the act of 20th April, 1 830, which, of course, left the case to stand as before,

upon the rule of the common law. In Ohio, Indiana and Michigan, the age of con-

sent is raised to eighteen years in males, and fourteen in females. Statutes of Ohio,

1831. Territorial'act of Michigan, April, 1832. R. Statutes of lyidiana, 1858. In

Illinois, to seventeen in males, and fourteen in females. Illinois R. Laws, 1 833. (1)
= Cro. Eliz. 858. 1 Salk. 121.

' In North Carolina, bigamy was a crime punishable with death. Statutes 1'790

and 1800. In Alabama it is punishable by fine, imprisonment and whipping.

Alkin's Dig. 2d ed. p. 107.

(1) In 'Wisconsin, males may marry at 18, females at 15. B. S. WiieoTisin, tit. 21. oh. 78. In

Virginia, males may marry at 14, females at 12. Eev. St. 1849, tit. 81. ch. 109. sec. 3. In Ohio

it has been decided that marriages between a male under the age of 18, and a female under the

age of 14, ia invalid, unless confirmed by cohabitation subseijuently to the parties attaining the

statutory age. Shaffer t. State of Ohio, 20 OMo B, 1. While in Iowa the decision of the com't

ia directly contrary. Goodwin v. Thompson, 2 Or'een Iowa B. 829. The statutea in both

states are substantially the same in language.
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the one remarrying shall not know the other, who was thus

absent, to be living within that time ;» or when the person

remarrying was, at the time of such marriage, divorced by

the sentence of a competent court, for some other cause than

the adultery of such person ; or if the former husband or wife

of the partyremarrying had been sentenced to imprisonment

for life ; or if the former marriage had been duly declared

void, or was made witMn the age of consent. *• This is

*80 essentially a transcript of the *statute of 1 James I., ch.

11, with a reduction of the time of absence, from seVen

to five years ; and though the penal consequences of such a

second marriage do not apply in those excepted cases, yet, if

the former husband- or wife be living, though the fact be un-

known, and there be no divorce a vmculo duly pronounced,

or the first marriage has not been duly annulled, the second

marriage is absolutely void, and the party remarrying incurs

the misfortune of an unlawful connection. If there be no

statute regulation in the case, the principle of the common

law, not only of England, but generally of the Christian

world is, that no length of time or absence, and nothing but

death, or the decree of a court confessedly competent to the

case, can dissolve the marriage tie."

By the statute of James I., if one of the married parties

continually remained abroad for five years, and was living,

even within the knowledge of the other party, or the parties

were at the time only under a divorce a mensa et thoro, yet

the second marriage, though void in law, would not be within

* Id Ohio it is three years of continual and wilful absence, next before the second

marriage. Statutes of Ohio, 1831. In Massachusetts it is seveli years; and it is

further added, that the legal penalty does not apply if one of the parties had been

absent for a year or more at the time of the second maniage, and believed to be

dead. Mass. Revised Statutes, \S55.

<> Jf. Y. Revised Statutes, vol. ii. pp. 139. 681. Ibid. 688. sec. 11. The statute

has further provided on this subject, that if one of the married parties absents him-

self or herself, for five successive years, without being known to the other party to

be living during that time, and the other party marries during the life of the absent

person, the marriage is void, onlyfrom the time that its nullity shall be pronounced

by a court of competent authority. And further, that no pardon granted to any

person sentenced to imprisonment for life, shall restore to him or her the rights of a

previous marriage. M. Y. Reiised Statutes, vol. ii. p. 139. sec. 6, 1.

< 1 Roll. Abr. 340. pi. 2. 357. pi. 40. 360. F. Williamson v. Parisien, 1 Johns.

Ch. Rep. 389. Fenton v. Reed, 4 Johns. Rep. 62.
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the penalties of the act. It was still a divorce, and the act

did not distinguish between the two species of divorce, i^ The

crime of bigamy, or of polygamy, as it ought more

properly *to be termed,i> has been made a capital of- *81

fence in some, and punished very severely in other -

parts of Europe ;" but the new civil code of France"! only

renders such second marriage unlawful, without annexing

any penalty for the offence."

The direct and serious prohibition of polygamy contained

in our law, is founded on the precepts of Christianity, and

the laws of our social nature, and it is supported by the sense

and practice of the civilized nations of Europe.^ Though the

Athenians at one time permitted polygamy, yet, generally, it

was not tolerated in ancient Greece, but was regarded as the

practice of barbarians.g It was also forbidden by the Ro-

mans throughout the whole period of their history, and the

prohibition is inserted in the Institutes of Justinian. ^ Poly-

gamy may be regarded as exclusively the feature of Asiatic

manners, and of half-civilized life, and to be incompatible

with civilization, refinement and domestic felicity."

" 4 Blacks. Com. 163, 164. This point was raised and discussed in Porter's Case,

Cro. Car. 461 ; and while the court admitted the second mamage to be unlawful

and void, yet they did not decide whether the statute penalty would attach upon

such a case of bigamy. The iVfw- York Revised Statutes, vol. ii. p. 687. sec. 9, have

corrected this imperfection in the English statute, and made the exception to the

application of the penalties of bigamy, in the case of divorce, not to rest on a di-

vorce a mensa et thoro, but to apply only to the dissolution of the former marriage.

^ Harg. Co. lAtt. lib. 2. n, 48.

' Barrington on the Statutes, p. 401.

i No. 147.

» If a woman be induced, by fraudulent means, to marry a man who has a wife

living, and who represented himself as single, the children born while the deception

lasted, are entitled to the rights of legitimate children. Clendenning v. Clenden-

ning, 15 Martin's Louis. Rep. 438. This is also the statute law in New-York.

New-York Revised Statutes, vol, ii. pp. 1. 42. sec. 23.

' Paley's Moral Philosophy, b. 3. ch. 6.

E Potter's Greek Antiq. 264. Taylor's Mem. Civil Law, 340—344.

• dc. de Orat. 1. 40. Suet. Jul. 52. Jnst. 1. 10. b. ad/n. Taylor, ibid. 344—
347. Polygamy was in practice among the Jews in the early patriarchal ages.

Seldon's Uxor Ebraica, lib. 1. ch. 9. Antiquities of the Hebrew Republic, by

Lewis, vol. iii. p. 248.

' Leiber, in his Political Ethics, vol. ii. p. 9, says that polygamy leads to the

patriarchal principle, and which, when applied to large communities, fetters the
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(4.) In moat countries of Europe in which the canon law

has had authority or influence, marriages are prohibited

*82 between *near relations by blood or marriage. Prohi-

bitions similar to the canonical disabilities of the Eng-

lish ecclesiastical law were contained in the Jewish laws,

from which the canon law was, in this respect, deduced

;

and they existed also in the laws and usages of the

Greeks and Eomans, subject to considerable alterations of

opinion, and with various modifications and extent* These,

regulations, as far at least as they prohibit marriages among

near relations, by blood or marriage, (for the canon and com-

mon law made no distinction on this point between connec-

tionsby consanguinity and affinity,'') are evidently founded in

the law of nature ; and incestuous marriages have generally

(but with some strange exceptions at Athens") been regarded

with abhorrence by the soundest writers and the most polished

states of antiquity. Under the influence of Christianity, a

purer taste and stricter doctrine have ever been inculcated

;

and an incestuous connection between an uncle and niece, (it

being a marriage within the Levitical degrees,) has been ad-

judged, by a great master of public and municipal law, to be

a nuisance extremely off'ensive to the laws and manners of so-

ciety, and tending to endless confusion, and the pollution

of the sanctity of private life."*

It is very difficult to ascertain exactly the point at which

the laws of nature have ceased to discountenance the union.

It is very clearly established that marriages between rela-

people in stationary despotism, while that principle cannot exist long in connection

with monogamy. The remark is equally striking and profound,

* Seldon's Uxor Ebraica, lib. 1. ch. 1—5. 1 Potter's Greek Antig. I'JO. 2 Ibid.

261, 268, 269. Tacit. Ann. 12. sec. 4, 6, 6, 7. Zeieis Antiquities of the Jewish

Republic, vol. ill p. 252.

*> Co. Litt. 285. a. Gibson's Cod. 412. 1 PUllimore's Rep. 201. 365. Stair's

Institutions by More, vol. i. note b. p. 1 5. Affinity is the relation contracted by

marriage between a husband and his wife's kindred, and between a wife and her

husband's kindred.

" Mitfords History of Greece, vol. vii. p. 3'74.

4 Burgess v. Burgess, 1 Hagg. Consist. Rep. 386. Woods v. Woods, 2 Curteis,

616. S. P. Such a connection was held in equal abomination by Justinian's code.

Code, 6. 8. 2. Consanguinity and aflSnity are equally impediments in the case of

illegitimate relations, and within the purview of the prohibition. Horner t.

Homer, 1 Hagg. Cons. Rep. .552. 3. Blackmore v. Bride, 2 Phil. 361.



Lee. XXVI.] OF THE RIGHTS OF PERSONS. 47

tions by blood or affinity in the lineal or ascending and de-

scending lines, are unnatural and unlawful, and they lead

to a confusion of rights and duties. On this point the

ciyil, the canon *and the common law are in perfect *83

harmony. In the learned opinion which Ch. J.

Vaughan delivered on this subject, in Ha/rrison v. Burwdl,^

upon consultation with all the judges of England, he consid-

ered that such marriages were against the law of nature, and

contrary to a moral prohibition, binding upon all mankind.

But when we go to collaterals, it is not easy to fix the forbid-

den degrees by clear and established principles.''

In several of the United States, marriages within the Levi-

tical degrees, under some exceptions, are made void by stat-

ute ; but in New-York, until 1830, there was not any statute

defining the forbidden degrees ; and in England the prohibi-

tion to marry within the Levitical degrees rests on the canon

law, which, in that respect, received the sanction of several

statutes passed in the reign of Hen. VHI."^ (1) It was con-

sidered in the case of Wightman v. Wightmcm,^ that mar-

riages between brothers and sisters in the collateral line were

* Vaiighan's Rep. 206. 2 Vent. 9. S. C.

> Doctor Taylor, in his Elements of the Civil Law, pp. 314—339, has gone deeply

into the Greek and Roman learning as to the extent of the prohibition of marriage

between near relations ; and he says, the fourth degree of collateral consanguinity

is the proper point to stop at; that the marriage of cousins-german or first-cousins,

and who are collaterals in the fourth degree according to the computation of the

civilians, and in the second degree according to the canon law, is lawful, and the

civil law pr<iperly established the fourth of the first degree that could match with

decency. The territorial act of Michigan, of April, 1832, stops at the fourth

degree, by prohibiting marriages nearer than first cousins.

° By the statute of 5 and 6 \Vm. IV. u. 54, marriages between persons within

the prohibited degree of consanguinity or afiinity, are declared to be absolutely

null and void. Before that act, such marriages were voidable only by sentence of

the ecclesiastical court, pronounced in the life-time of both the parties. The

English statute has not declared what are the prohibited degrees, and we are to

look for the Levitical degrees as interpreted by the canon law, and by the statutes

of25 Hen. VIIL c. 22, and 32 Hen. VIII. c.38,and thetable of degrees established

by Archbishop Parker in 1563. See Shelford on Marriage and Divorce, cb. 3.

sec. 1.

' 4 Johns. Ch. Rep. 343.

(1) The subject of the Levitical degrees, as affecting the validity of marriages, has been much

discnssed in a late English case. Eeg. v. Chadwlok, 12 Eng. Jiiriet Bep. p. 1T4, 1348.
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equally, witli those between persons in the lineal line of con-

sanguinity, unlawful and void, as being plainly repugnant to

the first principles of society, and the moral sense of the civil-

ized world. It would be difficult to carry the prohibition far-

ther without legislative sanction ; audit was observed, in the

case last referred to, that in Ifew-York, independent of any

positive institution, the courts would not probably be author-

ized to interfere with marriages in the collateral line beyond

the first degree computed according to the canon law, es-

pecially as the Levitical degrees were not considered

*84 *to be binding as a mere municipal rule of obe-

dience.* (1) The Napoleon code"" has adopted precisely

the same extent of prohibition, as forming the impassable line

between lawful and incestuous marriages ; and though the pro-

hibition goes deeper into the collateral line, yet&egovemment
reserved to itself the power to dispense, at its pleasure, with

such further prohibitions. It is evident that the compilers of

that code considered the marriage between collaterals in the

first degree of consanguinity, prohibited, by a rule which was

of absolute, uniform and universal obligation, because, as to

the prohibition between brothers and sisters, the sovereign

had no dispensing power. In England the question was

considered by the court of delegates in the case of Butler v.

Oastrile,'^ and though the court did not agree to admit mar-

riages between brothers and sisters to be against the law of

natm-e, as marriages were so considered between parties con-

" By the New-York Revised Statutes, voLii. p. 139. sec. 3; iijii 688. sec 12, and

which went into operation in 1830, marriage between relatires in the ascending

and descending lines, and between brothers and sisters of the half as well as of the

whole blood, is now declared to be incestuous and void. Such incestuous marriages,

and also adultery and fornication, committed by such relatives with each other,

are made indictable offences, and punishable by imprisonment in a state prison for

a term not exceeding ten years. This is also the law in Massachusetts; and the

punishment by imprisonment extends to adultery and fornication committed by
other persons than such relations. Mass. Revised Slalutes, 1835, part 4. tit. 1.

ch. 130.

>> Nos. 161, 162.

« Gilberf.i Eq. Rep. 156.

(I) Marriage of a man with his mother^s sister is not void by the laws of natore. Sntton v.

Warren, 10 Met. R, 451. The marriage of a man with the daughter of his sister, has been held

to be voidable by the laws of God. ]Bonham t. Badgley, 2 Gilm. E. 622.
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nected in the lineal line
;
yet they admitted them to be

against the law of God, and against good morals and policy.

In Louisiana, marriages are prohibited among collateral re-

lations, not only between brother and sister, but between

uncle and the niece, and the aunt and the nephew." It is not

consistent with my purpose to pursue this inquiry more mi-

nutely. The books abound with curious discussions on the

Kmitations which ought to be prescribed ; and in the English

cases, in particular, to which I have referred, the

courts *bestowed immense labour, and displayed pro- *85

found learning in their investigations on the subject.'"

* Civil Code, art. 97. In Ohio, raairiages are unlawful between nearer of kin

than first cousins. Revised Statutes of Ohio, 1831. In North Carolina, marriages

between persons nearer of kin than first cousins are declared to be void. Laws of

1852, ch. 16.

'' Whether it be proper or lawful, in a religious or moral sense, for a man to

marry bis deceased wife's sister, has been discussed by American writers. Mr. N.

Webster, in his Essays published at Boston, in 1190, No. 26, held the aCBrmative.

Dr. Livingston, in his Dissertation, published in New-Brunswick, in 1816, and con-

fined exclusively to that point, maintained the negative side of the question. The

Rev. Dr. S. E. Dwight has also, in his Hebrew Wife, a treatise published in 1836,

maintained, with much biblical learning and great zeal, that the maniage of a de-

ceased wife's sister was unlawful and incestuous under the Levitical law ; and that

the biblical law of incest was of general moral obligation, and binding on the whole

gentile world. This is the adjudged law in England, and a marriage between a

man and his deceased wife's sister is held to be incestuous and void. Hill v.

Good, Vaugh. Rep, Harris v. Hicks, 2 Salk. 548. Ray >. Sherwood, 1 Curteis,

173, in the arches court, and affirmed, on appeal, in 1837, 1 Moore, Privy Council,

c. 395, 396. Shelford on Marriage and Divorce, pp. 172. 178. It is said that

marriage with the sister of a deceased wife is lawful in Prussia, Saxony, Hanover,

Baden, Mecklenburgh, Hamburgh, Denmark, "and most of the other Protestant

states of Europe. In most Catholic countries such marriages are formally pro-

hibited, but dispensations easily obtained. Haywards Remarks on the Law regard-

ing Marriage with the Sister of a Deceased Wife, London, 1 845. In that pamphlet

it is shown, upon very strong reason and authority, that the prohibitions in the

Levitical law do not reach the case. It is not my object to meddle with that

question ; but such a marriage is clearly not incestuous nor invalid by the municipal

law of New-York, though it be unlawful in England and in some of the American

states. In 1842 a proposition was made and discussed in the British House of

Commons, for a law to legalize the marriage of widowers with their deceased

wives' sisters, but it was rejected. In Virginia, in 1830, in the case of The Com-

monwealth V. E. & K. Perryman, marriage with a brothei-'s widow was held illegal

under the statute code, and it was judicially dissolved. 2 LeigKs Rep. 111. Act

of 1792, R. C. Virginia, vol. i. 274. In Massachusetts, the marriage between a

man and his deceased wife's sister was formerly lawful. (Parsons, Ch. J., 6 Mass.

Rep. 379.) And so it continues to be by the Revised Statutes, 1836, p. 475. The

Vol. n. 4
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(6.) The consent of parents and guardians to the marriage of

minors is not requisite to the validity of the marriage. (1) In

New-York there was no statute provision in the case until

1830, and marriages were left without parental restraint to

the freedom of the common law, and, consequently, with as

few checks on the formation of the marriage contract as in

any part of the civilized world.^ The matrimonial law of

Scotland and of Ireland is equally loose,'' and so was the

English law prior to the statute of 26 Geo. II., ch. 33. That

statute, among other things, declared all marriages under li-

censes, when either of the parties were under the age of twen-

ty-one years, if celebrated without publication of bans, or with-

out the consent ofthe father, or unmarried mother, or guardian,

to be absolutely null and void." Tlie English statute pursued

the policy of the civil law, and of the law of the present day

in many parts of Europe, in holding clandestine marriages to

be a grievous evil, so far as they might affect the happiness

of families and the control of property."! Though
*86 *the Eoman law greatly favoured marriages by the

famous jus trium Uberorum, allowing certain special

Rev. Doctor Mathews, of New-York, in an able argument in favour of the lawful-

ness of marrying a deceased wife's sister, delivered before the general synod of the

Reformed Dutch Church, in June, 1843, states, that in every state in the Union,

except Virginia, such mai-riages are allowed to be lawful. But marriages of this

kind, though prohibited by positive law in one state, would be regarded as valid

in that and every other state, if made in a state or country whei-e no such prohibi-

tion exists. The rule is, however, subject to this limitation, that if a foreign state

should allow marriages clearly incestuous by the law of nature, they would not be

allowed to have validity elsewhere. Greenwood v. Curtis, 6 Mass. Rep. 378.

• See infra, art 6, from p. 86 to p. 92, showing statute regulations in the seve-

ral states as to marriage, and requiring the consent of parents and guai'dians ; but

they do not make void the maniage without that consent, and only impose penal-

ties on the persons pronouncing the maniage without that consent.

b Srskin^s Inst. voL i. pp. 89—91. M'DoualVs Inst. vol. i. p. 112. 2 Adams'
Rep. 375. 1 Ibid. 64. Shelford on Marriage and Divorce, p. 91.

« (In Brealy v. Reed, 2 Curteia, 833, in the consistory court ofLondon, a marriage

was pronounced null by reason of omission of the middle christian name of the

husband in the publication of bans, wilfully and knowingly with the consent of the

parties, and for a clandestine pm-pose.)

i The statute of 4 Geo. IV. c. 76, which re-enacted most of the provisions of the

statute of Geo. 11, punishes clandestine marriages by loss of property, but does not

(t) A oondilion in a legacy or devise, reslraining maniage, ia valid in respect to tlie testator's

widow, l)Ut is not valid as to any other woman, Lloyd v. Lloyd, 10 S. L. & E. Hep. 189.
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privileges to the parent of three or more children
;
yet it held

the consent of the father to be indispensable to the validity

of the marriage of children, of whatever age, except where

that consent could not be given, as in cases of captivity, or

defect of understanding.^ Parental restraints upon marriage

existed likewise in ancient Greece,'' and they exist to a very

great extent in Germany, <= Holland') and France.® The mar-

riage of minors, under these European regulations, is abso-

lutely void, if had without the consent of the father or mother,

if she be the survivor ; and the minority in France extends to

the age of twenty-five in males and twenty-one in females,

and even after that period the parental and family check con-

tinues in a mitigated degree.

(6.) ]S"o peculiar ceremonies are requisite by the common
law to the valid celebration of the marriage. The consent of

the parties is all that is required ; and as marriage is said to

be a contract jure gentium, that consent is all that is re-

quired by natural or public law.f The Eoman lawyers

violeutly make void the contract, when some of the provisions of the statute are

broken through. See 1 Addams' Rep. 28. 94. 479. Rex v. Inhabitants of Birming-

ham, 8 Barnw. <& Cress. 29, and infra, p. 90. In Wiltshire v. Wiltshire, Haggarctt

Mcdc. Rep. vol. iii. p. 332, it was held, that a marriage by bans, where, by the con-

sent of both parties, one of the christian names of the man (a minor) was omitted

fur the purpose of concealment, was null and void under the statute. In England,

filing a bill in chancery in behalf of an infant, makes her a ward of the court, and
marrying such an infant without the consent of the courts is a contempt of the court

in all concerned, and the contempt will not be discharged until a proper settlement

be made for the wife. See this point well examined in Shelford on Marriage and
Divorce, pp. 309—322.

• /ns<. 1. 10. Pr. Taylor's Elements of the Civil Law, S\0—313. Iftheparent

unreasonably withheld his consent, he might be compelled by the governor of the

province, at the instance of the child, to give it Dig. 23. 2. 19.

' Potter's Greek Antiq. voL iL pp. 270, 271.

« Heinec. Elem. Jur. Ger. lib. 1. sec. 138. TarnbulVs Austria, vol. ii. ch. 7, says

that the necessity of certificates of education, to wairant marriage, is a great im-

pediment to the celebration of marriages.

^ Van Leeuwen's Com. on the Roman Dutch Law, p. 73.

" Fothier,Traiie Du Contrat de Mar. Nos. 321—342. Code Napoleon, Kos. 148

—

160. Touiller, Droit Civil Fiangais, tome i. pp. 453—463. But a marriage in

France, by a British subject, under the age of 25, and with a French woman, is held

valid in England, where thei'e is no such restriction. At least the court would not

allow the marriage to be impeached, when the marriage was solemnized according,

to the directions of an English statute. Lloyd v. Petitjean, 2 Ourteis, 261.

' Grotius, b. 2. ch. 5. sec. 10. Bracton, lib. 1. ch. 6. sec. 7.
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*87 *sti-ongly inculcated the doctrine, that the very founda-

tion and essence of the contract consisted in consent

freely given, by parties competent to contract. Nihilprode-

rit signasse tdbulas, si iTientem matrimonii nonfuisse consta-

nt. Wuptias non concubitus, sed consensus facit.'- This is

the language equally of the common** and canon law, and of

common reason.

If the contract be made jje^-werSa deproesenti, and remains

•without cohabitation, or if made per verba defuturo, and be

followed by consummation, it amounts to a valid marriage in

the absence of all civil regulations to the contrary, and which

the parties (being competent as to age and consent) cannot

dissolve, and it is equally binding as ifmade infacie ecclesim.'^

There is no recognition of any ecclesiastical authority in form-

ing the connection, and it is considered entirely in the light of

a civil contract. This is the doctrine of the common law, and
also of the canon law, which governed marriages in England

prior to the marriage act of 26 Geo. II. ; and the canon law

is also the general law throughout Europe as to marriages,

except where it has been altered by the local municipal law.^

* Dig. S5.1.\5. /(/. 24.1. 13. id 59. 17. 30. CbA, 5. 4. 9 and 22.

' Co. Lilt. 33. a.

• The Supreme Comt of the ITmted States, ia Jewell v. Jewell, 1 Howard!s Rep.

219, were equally divided in respect to the above paragraph or proposition in the

text, and gave no opinion. The case came up on error from the Circuit Court in

South Carolina. So, in the case of The Queen v. Millis, 10 Gtark <k Finnelly, p. 534,

on appeal from Ireland to the House of Lords, the lords were equally divided

on the same question. Lord Brougham, Lord Denman, Ch. J,, and Lord Campbell
being in favour of the validity of the marriage at common law, and Lord Ch. Lynd-
hurst, Lord Cottenham and Lord Abinger, against it. The question had been re-

ferred by the lords to thejudges, and Lord Ch. J. Tindal, in behalf of the judges, gave
their unanimous opinion against the validity of the marriage, and held, that by the

Jaw of England, as it existed at the time of the marriage act, a contract of marriage

jper verba deprcesenli was indissoluble between the parties themselves, and afforded

to either of them, by application to the spiritual court, the power of compelling the

solemnization of an actual marriage ; but that such contract never constituted a full

and complete marriage in itself, unless made in the presence and with the interven-

tion of a minister in holy orders. The civil contract and the religious ceremony

were both necessary to a perfect man-iage by the common law. The question was
most elaborately and learnedly discussed. Catherwood v. Caslon, 18 Meeson dc

Welsby, 260. S. P.

' Bunting v. Lepingwell, 4 Co. 29. S. C. Moore, 169. Jesson v. Collins, 6 Mod.
Rep. 155. 2 Salk. Rep. 437. S. C. Dalrymple ». Dalrymple, 2 Hagg. Consist.
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The only doubt entertained by the common law was, whether

cohabitation was also necessary to give validity to the con-

tract. It is not necessary that a clergyman should be present

to give validity to the marriage, though it is doubtless a very

becoming practice, and suitable to the solemnity of the occa-

sion. The consent of the parties may be declared before a

magistrate, or simply before witnesses, or subsequently con-

fessed or acknowledged, or the marriage may even be infer-

red from continual cohabitation, and reputation as husband

and wife, except in cases of civil actions for adultery, or in

public prosecutions for bigamy or adultery, when actual proof

of the marriage is required. (1) Illicit intercourse or concubin-

Rep. 54. 64. La Tour v. Teesdale, 8 Taunt. Rtp. 830. Fenton v. Reed, 4 Johns.

Rep. 52. Londonderry v. Chester, 2 N. H. Rep. 265. Rose v. Clark, •S Paige's

Rep. 574. State v. Patterson, 2 Iredell's N. C. Rep. 316. Swinburne on Espousals,

sec. 4, cited by Sir Wm. Scott, in Lindo v. Belisaro, 1 Hogg. Consist. Rep. 232 ; and

see, also, Stoinburne on Wills, part 1. ch. 10. sec. 12, and Sir Wm. Scott's opinion

in the above case ; and in Dalrymple v. Dalrynaple, supra, to the point in the text,

that by the canon law, prior to or in the absence of any civil regulations to the

contrary, a private marriage, without solemnity, duly attested, and by mutual en-

gagement or betrothment, was good and valid in law without confirmation, and

without the intervention of a priest : and by the late statute of 6 and 7 Wra. IV. c.

85. sec. 20, marriages may be solemnized in places registered for the purpose, in

the presence of some registrar and two witnesses, according to any forms and cere-

monies at the pleasure of the parties. So the English marriage act of 1653 treated

marriages as a civil contract, to be solemnized before a justice of the peace. It is

very clear that the marriage contract is valid and binding, if made by words de

prcesenti, though it be not followed by cohabitation. M'Adam v. Walker, 1 Dov/s

P. Rep. 148. Jackson v. Winns, 7 Wendell, 47. And it is equally clear that a

promise to marry, given and accepted, with subsequent cohabitation

—

subsequente

copula—and without any circumstances to disconnect the mutual promise from the

cohabitation, and where there was no previous illicit connection, and marriage was
really intended by the parties, is a valid marriage, if made between infants of the

respective ages of fourteen and twelve. Shelford on Marriage and Divorce, p. 29.

989, edit. London, 1841, and the authorities there cited. This is the rule in the

Scotch law, though Lord Chancellor Brougham, in a case on appeal to the house of

lords, exceedingly regretted it Honyman v. Campbell, 2 Dow & Clark's P. C. 265
The Scotch law on the formation of marriage is as loose as the common law on the

subject. Many decisions in Scotland are cited to the point in Surge's Comm. on
Colonial and Foreign Laws, vol. i. pp. 172, 173, 174. See, also, Bell's Principles of
tlie Law of Scotland, sec. 1506. Lord Stair's Institutions of the Law of Scotland,

edit, by More, 1832, vol. i. pp. 25, 26, and note B. pp. 13, 14. Id. vol. ii. 444. Evi-

dence of David Hume in Dalrymple v. Dalrymple, 2 Hagg. Consist. Rep. App. pp.

64, 65.

(1) Cohabitation, common reputation, &c., are received merely as evidence of marriage, and

may be rebutted by other testimony. Ciayton v. Warden, 4 Const. IS. 230.
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age will not raise any such legal presumption of mar-

*88 riage.* This facility in forming the *matrimonial con-

tract by the common and ecclesiastical law, existed in

those American states where the common law has not been al-

tered on this point, or remains in force, as in New-York, South

Carolina and Kentucky. The New-York Revised Statutes

had, indeed, introduced and prescribed regulations for the

due solemnization and proof of marriage. Marriages were

directed to be solemnized only by a minister of the gospel or

priest, or by a mayor, recorder or alderman of the cities, or

judge of the county courts, or a justice of the peace. Mar-

riage, when solemnized by a minister, was to be according to

the forms of his church ; and when by a magistrate, without

* 1 8a,lh. Rep. 119. 4 Burr. Rep. 2057. 1 Blacks. Rep. 632. Dmg. Rep. iTl.

The King v. Scotland, Burr. Belt. Cases, 609. Wilkinson t. Payne, 4 Term Rep.

468. Cunningham v. Cunningham, 2 Doni/s Rep. 482. M'Adam v. Walker, 1 Dow's

Rep. 148. Fenton v. Reed, 4 Johns. Rep. S2. Jackson v. Claw, 18 Johns. Rep.

346. Ford, J., 6 Salstead's Rep. 18, 19. Hantz v. Sealy, 6 Binney, 405. Doe v.

Fleming, 12 B. Moore's Rep. 600. Rose v. Clark, 8 Paiges Rep. 514. Lord Ken-

yon said, in Read v. Passer, 1 Ssp. Rep. 213, that a marriage might be inferred

from circumstances mentioned in the text, without a register, as well since as before

the marriage act of 26 Geo. II. Leader v. BaiTy, 1 £sp. Rep. 353. S. P. It

would seem to have been a question under the ecclesiastical law, prior to the

English statute of 26 Geo. II., whether the contract of marriage, though followed

by cohabitation, was not essentially imperfect, unless it was solemnized by the in-

tervention of a priest. There are many cases and dicta, pro and con, in the English

books, which relate to a validity of civil rights of marriage not so solemnized. They
are collected in 2 Roper on Husband and Wife, Addenda by Jacob, 445—4'75, and
in Shelford on Marriage and Divorce, 35—88. Thus it was said that a marriage

not duly solemnized would not entitle the wife to dower. {Perkins, sec. 194. 306,)

nor entitle the husband to administer on his wife's estate. Haydon v. Gould, in the

court of delegates, 1 Balk. Rep. 119. The intervention of a person in holy orders

seems to have been assumed in the cases as a material cu-cumstance. The King v.

The Inhabitants of Brampton, 10 East, 282. La Tour v. Teesdale, 8 Taunt. Rep.

830. The intervention of a priest was required by the church of Rome in a decree

of the Council of Trent. Before Pope Innocent IIL, marriage was totally a civil

contract. The intervention of a priest to solemnize the contract was merely I'ms
positivi, and these private contracts of marriage, as Blackstone observes, (1 Comm.
489,) were "valid marriages to many purposes." In North Carolina, in the case of

The State v. Samuel, 2 Dev. d Bat. 177. 181, it was held that a contract of marriage
in verbis deprasenii, though followed by cohabitation, was not a legal man-iage in

that state, unless celebrated by some person in a sacred office, or entered into before

some one in a public station and judicial trust Consequently the marriage of

slaves, as usually existing, consisting of cohabitation merely by the permission of

the owners, did not constitute the legal relation of husband and wife.
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any particular form, except that tlie parties miist solemnly

declare that they take each other as husband and wife, and

there must be at least one witness present, besides the minis-

ter or magistrate. The minister or magistrate was required

to ascertain the names and residence of the parties, and their

competency as to age, and the name and residence of the wit-

ness or witnesses, not exceeding two, if more than one be

present, and to satisfy himself of the identity of the parties.

It was made a misdemeanor knowingly to marry peraons,

when either is under the age of legal consent, or under any

legal impediment, or wants understanding. The minister or

magistrate was to furnish, on request, to either party, a cer-

tificate of the marriage, and of the above facts rendering it

lawful. The certificate was to be filed with the city or town

clerk where the marriage was had, or where either of the

parties resided, within six months, and a due entry thereof

made.'' These regulations were found to be so inconvenient

that they had scarcely gone into operation when the legal

efficacy of them was destroyed, and the loose doctrine of the

common law restored by the statute of 20th April, 1830,

declaring that the solemnization of marriage need not

*be in the manner above prescribed, and that all law- *89

ful marriages, contracted in the manner in use before

the Revised Statutes, should be as valid as if the article con-

taining those regulations had not been passed.!"

By the Scotch law, a previous publication ofthe intention of

the parties is required, though a clandestine marriage, without

such public notice, is still valid in law, and only subjects the

parties to certain penalties. « It has been the usual practice

» New-York Revised Statutes, vol. iL pp. 139, 140. sec. 8—19.

' This would appear to amount to a complete repeal of the above regulations,

as a matter of binding obligation ; and yet the same act of the 20th of Apiil, 1 830,

means to retain those prescriptions, for it makes several amendments to the original

regulations, and which are incorporated into the abstract of them given in the text.

The regulations amount, therefore, only to legislative recommendation and advice.

They are not laws, because they do not require obedience I The statutes of several

of the states, as Massachusetts, Connecticut, Ac, direct that the justice or minister,

before whom marriages shall be solemnized, shall keep a record thereof, and

return the same to the town clerk to be recorded. So the statute of New-York,

of April 28th, 1847, ch. 152, has again provided for the registry of bu-ths, mar-

riages and deaths within the state.

' Ersk. Inst. 91. 93. WDoualVs Inst. vol. i. p. 112.
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•witli nations, to prescribe certain forms and ceremonies, and

generally of a religious nature, as being requisite to accom-

pany the celebration of the marriage solemnity.'^ In the Eo-

man Catholic church, marriage is elevated to the dignity of a

sacrament, and clothed with religious solemnities. But in

Erance, under the revolutionary constitution of 1791, mar-

riage was declared to be regarded in law as a mere civil con-

tract. The same principle kWas adopted in the code Napo-

leon ; and now, says Toullier,'' the law separates the civil

contract entirely from the sacrament of marriage, and does not

attend, to the laws of the church, and the nuptial benediction,

which bind only the conscience of the faithful. The statute

of 26 George 11. required all marriages in England, without

special license to the contrary, to be solemnized with pub-

lication of bans in a parish church or public chapel.

*90 *In most cases, the observance of the positive munici-

pal regulations was made necessary to the validity of

the marriage ; but the painful consequences of such a doctrine

recommended a less severe discipline, in respect to the parties

themselves and their issue. The statute of 3 George lY. re-

laxed the rigour of the former statute in some particulars, but

that statute was repealed by the 4 Geo. lY. c. 76, which re-

stored much of the former severity, and now forms, with

some subsequent variations, the matrimonial law of England.

By that statute the bans of matrimony are to be published in

the parish church or chapel upon three preceding Sundays,

and the marriage is to be solemnized in the same place. The

marriage of a minor against the consent ofparents, is not abso-

lutely void,<= but a wiKul marriage, made knowingly by both

parties, without due publication of bans, or elsewhere than in

a parish church or chapel, unless under special license, or

celebrated by a person not in holy orders, rendera it void.^

• Selden's Uxor Ebrair.a. b. 2. ch. 1 . lib. 2. paisim. 2 Potter's Greek Antig. ^19.

283. Dr. Taylor's Elem. 215. 278. Jewish Antiquities by Th. Lewis, vol. iii. pp.

293—804.
' Droit Civil Franpais, torn. i. No. 494.

• See ante, p. 86. u. b.

• Dormer v. WilliamB, 1 Curteis, 610. Bex v. Tibshelf, 1 B. <t Ad. 196. Rex

V. Wraxton, i B. ik Ad. 640, stat. 4. Geo. IV. c. 76. sec. 22. Both parties must be

cognizant of the fraud under thia statute. Clowes v. Clowes, Arches Court of Can-

terbury, 1842.



Lee. XXVI.] OF THE RIGHTS OF PERSONS. 57

This last statute underwent some modifications by the act of

6 and 7 "Wm. IV. c. 85, relative to marriages not solemnized

according to the rites of the church of England, and for relief

as to marriage of dissenters from the established church.^-

In the states of Maine, ISTew-Hampshire and Massachu-

setts, it is requisite, by statute, to a valid marriage, that it be

made by publication of bans, and in the presence and with

the assent of a magistrate, or a stated or ordained minister of

the gospel ; and if the parties be under the age of twenty-one

years if a male, or eighteen if a female, the magistrate or

minister is not to solemnize the marriage, without the consent

of the parent or guardian, if any there be. But though a

marriage without publication ofbans, and without the consent

of the parents or guardians, will expose the ofiBcer to a penalty

for breach of the statute, yet a marriage so had would seem
to be lawful and binding, provided there was the presence

and assent of a magistrate or minister, and the marriage

be in other respects lawful, and be consummated with a belief

of its validity.!* (1) The statute law of Connecticut" requires

* The provisions alluded to in the text are more specially stated as follows

:

By the marriag-e act of 4 Geo. IV., u. 76, a marriage is absolutely null and void if

any person shall knowingly and wilfully intermarry, in any other place than a

church, or such public chapel wherein bans may be lawfully published, (unless by
special license ;) or shall knowingly or wilfully intermarry without due publication

of bans, or license from a person having authority to grant the same, first obtained
;

or shall knowingly and wilfully consent to, or acquiesce in, the solemnization of

such marriage by any person not being in holy orders. But the subsequent

statutes of 6 and 1 AVm. IV., c. 85 and c. 88, 1 Wm. IV., and 1 Vict. c. 22, and 8

and 4 Vict. c. 92, have so far modified these provisions as to allow marriages not

only by special license, by the surrogate's license, and by bans, but also by the

superintendent's registrar's certificate, without license, or by his certificate with

license. It is declared further, that the statutes do not extend to marriages by
British subjects taking place out of England, and are valid if made in the form

requisite by the law of the place where the solemnization is had, and the law is

understood to be the same, though the parties eloped from England on purpose to

evade the English law of maniage.

<> Milford V. Worcester, 1 Mass. Rep. 48. Londonderry v. Chester, 2 N. H.

* Statutes of Connecticut, 1838, p. 412.

(1) All the notice now required in Massachusetts is the registration of the intention of mar-

riage in the office of the clerk, &c., of the town. The clerk gives a certificate, which is to be de-

livered to the minister or magistrate. Act ofMast. 1850, ch. 121.
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the marriage to be celebrated by a clergyman or magistrate,

and requires the previous publication of the intention of mar-

riage, and the consent of parents, if the parties be under age,

and a certificate of the marriage to be recorded, and it inflicts

a penalty on those who disobey the regulation ; but it is the

opinion of the learned author of the Treatise on the Domestic

Eelations,^ that the marriage, if made according to the com-

mon law, without observing' any of those statute regulations,

would still be a valid marriage. This, I should infer,

*91 from the case of * WycTccffr. Boggs^ to be the rule in

New-Jersey, where the marriage contract is under simi-

lar legislative regulations. It is the doctrine judicially de-

clared in ]S"ew-Hampshire, Pennsylvania and Kentucky, and
by statute in Alabama and "Vermont ; and the marriage is

held valid as to the parties, though it be not solemnized in

form, according to the requisitions of their statute law."

There are probably statutory provisions of a similar import in

other states of the Union ; and wherever they do not exist

and specially apply, the contract is, everywhere in this coun-

try, (except in Louisiana,) under the government of the Eng-

lish common law."!

JJcp. 208. Masi. Revised Statutes, 1836, p. 476. Ligonia v. Buxton, 2 Greenlea/'a

Hep. 102. By the early laws of the colony of New-Jersey, marriage was to be

preceded by publication of bans, and the omission subjected the party in default to

a penalty. Learning and Spicer^s Collections, p. 235. lu Indiana, mai'riages ai'e

required to be solemnized by a clergyman, judge or Justice, under the authority of

a license from the clerk of the circuit court of the county ; and if the parties be

under the ages of 21 and 12, the license must not be granted, without the consent

of the parents or guardians. R. Statutes of Indiana, 1838, p. 410.

" Reeves' Domestic Relations, pp. 196. 200. 290.

'' 2 Halsteads Rep. 138. See, also, the opinion of Ford, J., 6 Ibid. 20.

« 2 New-Hampshire Rep. 268. 3 Marshatts Rep. 370. 2 Watts' Penn. Rep. 1.

Toulmins Dig. of the Law of Alabama, p. 576. Revised Statutes of Vermont,

1839, p. 318. In Pennsylvania the statute imposes a penalty on a magistrate or

minister for marrying a minor or an apprentice, without the parents' or master's

consent.

' The statutory regulation of marriage in Ohio is essentially the same. Statutes

of Ohio, 1831. The statute in that state regulating marriages, provides that

parties of the ages of 18 and 14 may marry; but if the male be under 21, and the

female under 18, the previous consent of the parent or guardian is requisite ; and

there must also be a publication of bans on two several days of public worship, in

the presence of the congregation, or else a license from the clerk of the county court

where the female resides ; and the person who marries the parties without such
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(7.) It has been a point much discussed in the English

courts, whether a clandestine marriage in Scotland, of Eng-

lish parties, who resided in England, and resorted to Scotland

with an intent to evade the operation of the English marriage

act, could be received and considered in England as valid.

Though we may not, in this country, have at present any

great concern with that question, the principle is nevertheless

extremely important in the study of the general jurispru-

dence applicable to the marriage contract.

As the law of marriage is a part of the jus gentium, the

general rule undoubtedly is, that a marriage, valid or void by

the law of the place where it is celebrated, is valid or

void everywhere. =1 An exception to this rule is stated by

Huberus,'' who maintains that if two persons, in order to

publication and license, forfeits a heavy penalty. In North Carolina, a succession

of statutes, in 1715, 1741, 1766 and 1778, regulated marriages, and Tennessee

adopted the statute law of her parent state ; and it has been adjudged, that if a

marriage be celebrated without the license prescribed by statute, or, in its absence,

without a lawful certificate of the publication of the bans of mamage, it is an ille-

gal and void marriage, at least in respect to a public prosecution for bigamy.

Bashaw v. Tennessee, 1 Yerger's Rep. 117. To marry persons without a license

from the clerks of the court of ordinary, or instead thereof, without a publication of

the bans of maniage three times in some public place of worship, subjects the

party to a penalty in Georgia. Princes Dig. 1837, pp. 231. 649. Hotchkisx's Dig.

1848, p. 329. (1)

* Scrimshire v. Scrimshire, 2 Hagg. Cons. Rep. 407. 419. Harford v. Morris,

2 Hagg. Com. Rep. 423—436. Lord Tenterden, in Lacon v. Higgins, 3 StarMe's

N. P. Cases, 178. But it is not universally true, without exception, that a mar-

riage not valid by the lex loci, is also invalid everywhere, for this, in certain cases

of insuperable difficulty, might prevent a subject from marrying abroad. Lord

Stowell, in 2 Bagg. Cons, Rep. 390, 391. Shelford on Marriage and Divorce, p.

143. An exception to the rule that a marriage valid at the place where it was

contracted is valid everywhere, is the case of a marriage involving polygamy or

incest, for no Christian country will recognise such marriages. Warrender v. War-

render, cited in a note to § 1 14 to 9 Bligh. 112. 8tory on the Conflict of Laws,

§113—114.
^ De Confliclu Zegum, sec. 8. Bouheir, Cout. de Bourg. ch. 28, p. 557, and P.

(1) In Virgiji/ia the law requires a license for marriage, to be given by tlie clerk, &c., of the

county; and in the case of minors, the consent of the parents, &c., must be given, in person orin

writing, to the clerk. The law requires the marriage to be under the license ; but no marriage

solemnized by a person professing to be authorized, shall be adjudged invalid if the marriage be

in other respects lawful, and be consummated in the belief of the parties that they are lawfully

married. Bet. Code of Yirg. tit 81, ch. 108.

A similar law has been enacted in Wiseon^m, R&v. St. ch. 86, 1849.

In Wiacorteim, the age of consent to marriage is for males, 18 years, and for females, 16 ;
while

in Virginia, the age is for males, 14, and for females, 12 years.
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evade the law of Holland, whicli requires the consent of

the guardian or curator, should go to Friezeland, or else-

where, where no such consent is necessary, and there

marry, and return to Holland, the courts of Holland would

not be bound, by the law of nations, to hold the marriage

valid, because it would be an act of ad eversionem juris

7wstri.{l) In opposition to this opinion, we have the de-

cision of the court of delegates in England, in 1768, in

*92 *Comjpton v. Bewrcroft,^ where the parties, being Eng-

Ksh subjects, and one of them a minor, ran away, with-

out the consent of the guardian, to avoid the English law, and

married in Scotland. In a suit in the spiritual court, to

annul the marriage, it was decided that the marriage was

valid. This decision of the spiritual court has been since

frequently and gravely questioned. Lord Mansfield, a few

years before that decision of the delegates, intimated pretty

stronglyi* his opinion in favour of the doctrine in Huberus,

though he admitted the case remained imdecided in England.

The settled law is now understood to be that which was de-

cided in the spiritual court. Ifrwas assumed and declared by
Sir George Hay, in 1776, in JIarford v. Morris,'^ to be the

established law. The principle is, that, in respect to mar-

riage, the lex loci contractus prevails over the lex domicilii,

Vbet, de Statutis, p. 268, are cited in Story's Cummentariea on the Conflict of

Laws, pp. 116, 116, to the same poiat. Surge, in his Comm. on Colonial and

foreign Laws, vol. i. 194, considers that the English decisions are not inconsistent

with the doctrine in Huber, because the going to Scotland to avoid the restraints of

the English marriage act, and marrying, and returning forthwith to England, is not

an evasion or in fraud of the marriage act, for that act contains no express prohibi-

tion of such marriages, or provision rendering them void. In my view of the sub-

ject those Scotch marriages, between English fugitives and transient parties, are

palpable evasions of the English statute, and completely within the complaint and

the censure of Huber, and the English courts carry the doctrine in support of such

fraudulent marriages as far as any of the Massachusetts decisions to which the

learned author refers.

• Buller's N. P. 114. 2 Hagg. Consist. Rep. 443, 444. S. C.

•> Robinson v. Bland, 2 Burr. Rep. 1011.

' 2 Hagg. Consist. Rep. 428—4SS. Doe v. Vardill, 5 Bamw. <fc Cress. 438. S. P.

(1) The same principle is established by statute in Maaaaahuaetts. But if a marriage be valid

where made, and be not contracted in fraud of an express statute, or void by the law of nature,

it will be treated as valid in another state, when it would, by its general law, be void if contracted

there. Sutton v. Warren, 10 Met. R. 451.
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as being the safer rule, and one dictated by just and enlight-

ened views of international jurisprudence. This rule was

shown, by the foreign authorities referred to by Sir Edward
Simpson, in 1762, in the case of Scrimshire v. Scrimshwe,"-

to be the law and practice in all civilized countries, by com-

mon consent and general adoption. It is a part of the jus

gentium of Christian Europe, and infinite mischief and con-

fusion would ensue with respect to legitimacy, succession

and other rights, if the validity of the marriage contract was
not to be tested by the laws of the country where it was
made. This doctrine of the English ecclesiastical courts was
recognised by the Supreme Court of Massachusetts, in Med-
way V. Needham, ;^ and though the parties, in that case, left

the state on purpose to evade its statute law, and to maiTy in

opposition to it, and being married, returned again, it

was held that the *marriage must be deemed valid, if *93

it be valid according to the laws of the place where it

was contracted, notwithstanding the parties went into the

other state with an intention to evade the laws of their own.

It was admitted that the doctrine was repugnant to the gene-

ral principles of law relating to other contracts ; but it was
adopted in the case of marriage, on grounds of policy, with

a view to prevent the public mischief and the disastrous con-

sequences which would result from holding such marriages

void. It was hinted, however, that this comity, giving eflfect

to the lex loci, might not be applied to gross cases, such as

incestuous marriages, which were repugnant to the morals and

policy of all civilized nations." This comity has been carried

so far as to admit the legitimacy of the issue of a person who
had been divorced a vinculo for adultery, and who was de-

clared incompetent to remarry, and who had gone to a neigh-

bouring state, where it was lawful for him to remarry, and

there married."*

* Hagg. Consist. Rep, i\i—416. See, also. Story's Commentaries on the Con-

fiiet of Laws, pp. 112—116, and Lord Stowel,in Dalrjmple v. Dairymple, 2 Hagg.

Cons. Rep. 59. /. Voet. ad Pand. 23 2. 4. Merlin's Rep. tit. Marriage, sec. 1.

I" 16 Mass. Rep. 157. Putnam v. Putnam, 8 Pick. Rep. 433. S. P.

" See, also, Greenwood v. Curtis, 6 Mass. Rep. 358. Huber. (fe Co7if. Leg. ]ih. 6.

tit. D. 8. Heinec. Elem. Jur. Nat. et Cent. lib. 2. c. 2. sec. 41. S. P.

^ West Cambridge v. Lexington, 1 Pick. Rep. 506. A person was disabled
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from remarrying by the laws of Kentucky, and yet his marriage in Tennessee was

held valid there, for penal laws have no ex-territorial force. Dickson v. Dickson, 1

Yerger, HO. But in Conway v. Beazley, 3 Hagg. E. Rep. 639, the Ux loci con-

tractiis as to marriage, was held not to prevail under the law of the domicil, when

either of the contracting parties were under a liegal incapacity to contract by the

law of the domicil. Huberus, De Gonfiiclu Legum, lib. 1. tit. 3. sec. 8, also admits

that an incestuous connection foiTied abroad is not to be recognised ; nor will the

English courts, while they recognise the validity of foreign marriages, admit the

legal consequences abroad of a foreign marriage, such as the legitimation of ante-

nuptial offspring. Doe v. Vardill, 5 Barnw. & Cress. 438. See infra, 209. The

Massachusetts Revised Statutes of 1833 have altered the law in this respect in

that state, by declaring that if persons resident in that state contract mai-riage con-

trary to the provisions of the statute law, and, in order to evade them, go out of the

state and marry, and return and reside there, such marriage is declared void within

the state. By the French civil code, ISo. 63, publication of bans is to precede mar-

riage ; and by the article No. 170, if a Frenchman marries in a foreign counti7,the

same regulation is still to be observed; and yet, according to TouUier, Droit Civil

Franpais, torn. i. No. 578, and note ibid., the omission to comply with the prescrib-

ed publication does not render the marriage void, whether celebrated at home or

abroad. But if the marriage of a Frenchman abroad be within the age of consent

fixed by the French code, though beyond the age of consent fixed by our law, it

would seem that the marriage would not be regarded in France as valid, though

valid by the law of the place where it was celebrated. The French code. No. 170,

requires the observance, by Frenchmen, of the ordinances of that code, though the

marriage be abroad, for personal laws follow Frenchmen wherever they go. Toul-

lier, Droit Franfais, torn. L Nos. 118 and 576. Repertoire de Jurisprudence, tit.

Loi. sec. 6. It was testified by the French consul at London, in Lacon v. Higgins,

2 Dowland & Ryland N. P. Cases, 38, that a marriage in France, contrary to the

prescribed solemnities in aits. 63, 64. 74, of the code Napoleon, would be absolutely

null and void. Mr. Justice Story, in his Com, on the Conflict of Laws, p. 117,

justly questions the wisdom of these stern and unrelenting rules of the French

code.

The incidents to marriage respecting rights and property under the operation

and collision of foreign and domestic law, have been a fruitful source of discussion

among foreign jurists. Their refinements and speculations have been examined by

Mr. Justice Story, (Com. on the Conflict of Laws, ch. 6,) and he draws the follow-

ing conclusions from a survey of the writings and cases, foreign and domestic, re-

lating to the subject: (1.) That where there is mamage in a foreign country, and

an express nuptial contract concerning personal property, it will be sustained

everywhere, unless it contravenes some positive rule of law or policy. But as to

real property, it will be made subservient to the lex rei siice. (2.) Where such a

contract applies to personal property, and there is a change afterwards of the ma-

trimonial domicil, the law ofthe actual domicil will govern as to future acquisitions.

(3.) If there be no such contract, the matrimonial domicil governs all the personal

property everywhere, but not the real property. (4.) The matrimonial domicil go-

verns as to all acquisitions, present and future, if there be no change of domicil. If

there be, then the law of the actual domicil will govern as to future acquisitions, and

the law, rei sitce as to real property. Story's Com. on the Conflict of Laws, pp. 160i

161. The English law, according to Lord Eldon, (Lashley v. Hogg, cited in Robert-

son's Appeal Cases, p. 4. Selkrig v. Davies, 2 Rose Bank Cases, p. 99,) is, that

if there be no special contract, the law of the actual domicil, at the dissolution
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of the marriage, governs as to all the property, whether acquired before or after

the change of the matrimonial domicil. But if there was no change of the matri-

monial domicil, the law of that domicil governed the personal property, wherever

acquired and wherever situated. This is also the law in Louisiana. Saul v.

His Creditors, 17 J/arWn'« iJep. 669. 603—5; and it is a principle which best

harmonizes with the analogies of the common law. Story's Com. 142, 143. The

foreign jurists do not generally agi'ee to these conclusions, but they insist that

the change of domicil after man-iage does not change the law of the matrimo-

nial domicil, as to past or future acquisitions. (Story's Cam. 144— 149.) But it

is agreed that nuptial contracts follow the parties into foreign countries, and
bind them. Murphy v. Murphy, 5 Martin's Rep. 83. Decouche v. Savatier, 3

Johns. Ch. Rep. 190. Story's Com. 165. If, however, the marriage takes plape

in a foreign country in transitu, and where the parties had no intention of fixing

their domicil, the law of the actual or intended domicil of the parties governs the

case as to the incidents ofmarriage ; and it is the general rule, that if the husband

and wife had different domicils when they married, the domicil of the husband be-

came the true and only matrimonial domicil. Le Breton v. Nouchet, 3 Martin's

Rep. 60. Ford's Curators v. Ford, 14 Ibid. 674. This is the opinion of all the

foreign jurists. Story's Com. 168—166.



LEOTUKE XXVII.

OF THE LAW CONCEENING DIVOECE.

"When a marriage is duly made, it becomes of perpetual

obligation, and cannot be renounced at the pleasure of either

or both of the parties. It continues, until dissolved by the

death of one of the parties, or by divorce.

(1.) Of Di/oorce a vinculo.

By the ecclesiastical law, a marriage may be dissolved and

declared void ab initio, for canonical causes of impediment,

existing previous to the marriage. Divorces a vinculo matri-

monii, said Lord Coke,'' are causa prmcontractus, ca/usa

metus, causa impotentios seu frigiditatis, causa affinitatis,

comsa consamguinitatis. We have seen how far a marriage

may be adjudged void, as being procured by fear or fraud, or

contracted within the forbidden degrees. The courts in Mas-

sachusetts, Delaware, Ohio, ISTorth Carolina, Alabama, Illi-

nois, and probably in other states, are authorized by statute

to grant divorces ca/asa impotentice ; and in Connecticut, im-

becility has been declared sufficient to dissolve a marriage,

on the ground of fraud.*" The canonical disabilities, such as

consanguinity, and affinity, and corporeal infirmity, existing

prior to the marriage, render it voidable only, and such mar-

riages are valid for all civil purposes, unless sentence of

nullity be declared in the lifetime of the parties ; and it can-

not be declared void for those causes after the death of

*96 either party.": *But the civil disabilities, such as a

prior marriage or idiocy, make the contract void, ab

• Co. Liit. 235. u.

•> Benton v. Benton, 1 Day's Rep. 111. Dane's Ah: of American Law, ch. 46.

art. 9. sec. 14. Revised Laws of Illinois, 1833.

• 1 Blacks. Com. 434, 435. Buiy's Case, 5 Co. 98. b. 2 PhUl. Rep. 19.
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initio, and the union meretricious.* In New-York it was

adjudged, in Burtis v. Burtis,^ that corporeal impotence was

not, under the existing laws, a cause of divorce, and that the

English law of divorce on that point had never been adopted.

Tlie new French code will not allow such an allegation by the

husband ;<= and TouUier^ condemns a decree of divorce, causa

impotentim, which was pronounced in France, in 1808, as

contrary to the spirit of the code, and leading to scandalous

inquiry.

Since the New-York decision above mentioned, the juris-

diction of the court of chancery on this subject has been en-

larged, and the New- York Revised Statutes have authorized

the chancellor, on a suit before him by bill, to declare void

the marriage contract; 1. Keither of the parties, at the time

of the marriage, had not attained the age of legal consent.

2. If the former husband or wife of the party was living, and

the marriage in force. 3. If one of the parties was an idiot

Elliott V. GuiT, 2 Phillimore's Rep. 16. Rex v. Wraxton, 4 Bar. & Adolph.

640. By the Massachusetls Revised Statutes, 1835, all marriages prohibited by

law on account of consanguinity or affinity, or when the foiiner wife or husband is

living, or when either party was at the time insane, or an idiot, or between a white

person and a negro, Indian or mulatto, are declared to be absolutely void, without

a decree of divorce, or other legal process ; though, if the case be doubtful in point

of fact, a libel for divorce may be filed and prosecuted. So, if persons marry

under the age of consent, and separate during such non-age, and do not cohabit after-

wards, the marriage is void without any decree of divorce. Divorce a vinculo

may be decreed for adultery or impotency in either party, or when either is sen-

tenced to confinement in the state prison. The issue of any marriage declared

null by decree, on account of consanguinity or affinity, or of any marriage between

a white person and a negro, Indian or mulatto, are to be deemed illegitimate. It

is otherwise upon the dissolution of a marriage on account of non-age, insanity or

idiocy. So the issue is also legitimate if the marriage be dissolved for bigamy,

provided the second marriage was contracted in good faith, and with the full be-

lief that the fonner husband or wife was dead. So, in Vermont, marriages pro-

hibited by law, on account of consanguinity or affinity, or on account of a former

wife or husband living, are absolutely void, without legal process or decree. A
libel for the purpose^ay be filed in doubtful cases. If the marriage be declared

void on account of consanguinity or affinity, the issue to be deemed illegitimate.

.

See Revised Statutes of Vermont, 1839, p. 322; and I take the occasion to observe,

that this new revised code of Vermont does credit to the learning, judgment and.

taste with which it was prepared, digested and published.

'' 1 Hopkins^ Rfp. 557.

' Oode Civil, art. 313.

^ Droit Civil Franpaise, tome i. No. 626.

You 11. 5
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or lunatic. 4. If the consent of one of the parties was ob-

tained hy force or fraud. 6. If one of the parties was physi-

cally incapable of entering into the marriage state. All

issues upon the legality of a marriage, except where it is

sought to be annulled on the ground of the physical incapacity

of one of the parties, are to be tried by a jury upon the award

of a feigned issue.* *

It is farther provided, that a marriage shall not be annulled

for the first cause above mentioned, on the application of a

party who was of legal age at the time of the marriage, or if

the parties, after they had attained the age of consent, had

for any time ireely cohabited as husband and wife. It may
be annulled for the second cause on the application of

*97 either *party during the life of the other ; but if it was

contracted in good faith, and with the full belief of the

parties that the former husband or wife was dead, the issue

thereof shall be entitled to succeed to the estate of the parent,

equally as legitimate children. It may be annulled for the

third cause, on the application of any relative of the idiot or

lunatic interested to avoid the marriage, or by his next friend.

But any free cohabitation ofhusband and wife after the lunacy

has ceased, will be a bar to the divorce ; and the children of

a marriage annulled on the ground of lunacy or idiocy are

entitled to succeed as legitimate children. A marriage may
be annulled for the fourth cause above mentioned, during the

life of flie parties, on the application of the party whose con-

sent was unduly obtained, provided there has been no subse-

quent voluntary cohabitation as husband and wife. The cus-

tody of the issue of such a marriage is to be given to the in-

nocent parent, and a provision for their education and main-

tenance may be made out of the estate of the guilty party.

A marriage is to be annulled for the fifth and last cause above

mentioned, only on the application of the injured party, and

the suit must be brought within two years from the solemni-

zation of the marriage.''

* N. T. Revised Statnten, vol. ii. 142, sec. 20. Ibid. 115, sec. 45.

•> N. Y. R. 8. vol. ii. pp. 142, 143, sec. 21—33. The Revised Statutes of Ver-

momt, 1839, pp. 322, 323, contain the same provisions as the New-York statute

relative to the above cases of divorce, and the jurisdiction is vested in the Supreme

Court
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These cases are all founded on the ground of the nullity of

the marriage contract, for causes existing at the time it was

formed ; but there is one other case in which the marriage

contract may be dissolved for a cause accruing subsequently.

During the period of our colonial government, for more than

one hundred years preceding the revolution, no divorce took

place in the colony of New-York ; and for many years after

ISTew-York became an independent state, there was not any

lawful mode of dissolving a marriage in the lifetime of the

parties, but by a special act of the legislature. This strict-

ness was productive of public inconvenience, and often forced

the parties, in cases which rendered a separation fit

*and necessary, to some other state, to avail themselves *98

of a more easy and certain remedy. At last the legis-

lature, in 1787, authorized the court of chancery to pronounce

divorces a vinculo, in the single case of adultery, upon a bill

filed by the party aggrieved. As the law in JS^ew-York now
stands, a bill for a divorce for adultery, committed by either

husband or wife, can be sustained in three cases only : (1.) If

the married parties are inhabitants of the state at the time of

the commission of the adultery : (2.) If the marriage took

place in the state, and the party injured be an actual resident

at the time of the adultery committed, and at the time of

filing the bill : (3.) If the adultery was committed in the state,

and 'the injured party, at the time of filing the bill, be an

actual inhabitant of the state.* If the defendant answers the

bill, and denies the charge, a feigned issue is to be awarded,

under the direction of the chancellor, to try the truth of the

charge before a jury, in a court of law. Upon the trial of the

issue, the fact must be sufficiently proved by testimony inde-

pendent of the confession of the party ; for, to guard against

all kinds of improper influence, collusion and fraud, it is the

* New-York Revised Statutes, toI. ii. p. 144, sec. 38, 39. It was adjudged, \a

New-Jersey, in the case of The State v. Lash, 1 Harrison's Rep. 380, that a

manied man is not guilty of adultery, in having carnal connection with an un-

married woman. In Vermont, an act of that kind, between such parties, is

punished by fine and imprisonment, as in cases of adultery. Revised Statutes

of Vermont, 1839, p. 443. So in Tennessee, and in some of the other states,

the living together by unmarried persons, in illicit connection, is an indictable

offence.
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general policy of the law on this subject, not to proceed

solely upon the ground of the confession of the party to a dis-

solution of the marriage contract. The rule that the confes-

sion of the party was not sufl&cient, unless supported by other

proof, was derived from the canon law, and arose from the

jealousy that the confession might be extorted, or made coUu-

sively, in order to furnish means to effect a divorce.^

If the defendant suffers the bill to be taken jpro con-

*99 fesso, *or admits the charge, it would be equally dan-

gerous to act upon that admission of the bill, and the

statute therefore directs that the case be referred to a master

in chancery, to take proof of the adultery, and to report the

same with his opinion thereon. If the report of the master,

or the verdict of the jury, as the case may be, shall satisfy the

chancellor of the truth of the charge of adultery, he may then

decree a dissolution of the marriage ; but this dissolution is

not, under certain circumstances, to affect the legitimacy of

the children. If the wife be the complainant, the legitimacy

of any children of the marriage, bom or begotten of her be-

fore the filing of the bill, are not to be affected by the decree

;

and if the husband be the complainant, the legitimacy of

children born or begotten before the commission of the of-

fence charged, are not affected by the decree, though the

legitimacy of other children of the wife may be determined

by the court upon the proofs in the cause."^ The defendant,

by way of punishment for the guilt, is disabled from remar-

rying during the life of the other party. «>

The statute farther provides, that if the wife be the com-
plainant, the court is to make a suitable allowance, in sound

discretion, out of the defendant's property, for the mainte-

nance of her and her children, and to compel the defendant to

Burns' Eccl. Law, tit Maniage, sec. 11. Traile de VAdultere, par Fournel,

p. 160. Poihier, Conlrat de Marriage, 1^03.511,518. Baxter v. Baxter, 1 Mass.

Rep. 346. Betts v. Betts, 1 Johns. Ch. Rep. 197. The New-Yorh Revised Statutes,

vol. ii. p. 144, sec. 36, and the Vermont Revised Statutes of 1839, p. 323, provide

that no sentence of nullity of marriage can be pronounced solely on the declarations

or confessions of the parties; but other satisfactoi-y evidence of the existence of the

facts on •which the decree is to be founded, must be requii'ed.

• N. y. Revised Statutes, vol. ii. p. 145, sec. 40, 41. 43, 44.

« lUd. sec. 49.
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abide the decree. (1) The chancellor is also to give to the wife,

being the injured party, the absolute enjoyment of any real

estate belonging to her, or of any personal property derived

by title through her, or acquired by her industry.* If, on

the other hand, the husband be the complainant, then he is

entitled to retain the same interest in his wife's real estate

which he would have had if the marriage had continued

;

and he is also entitled to her personal estate and choses in

action, which she possessed at the time of the divorce,

equally as if *the marriage had continued ; and the *100

wife loses her title to dower, and to a distributive share

in the husband's personal estate-b

* Pending a suit in chancery by the wife, or in the consistory court by the hus-

band, for a divorce, it is a general rule of ecclesiastical law that the court may, un-

der proper circumstances, and in its discretion, allow the wife, by an order ou the

husband, a sum of money for caiTying on the suit, as well as for immediate alimony.

2 Dickens, 498. 582. Oughton, 306. tit. 206—209. sec. 7. Earl of Poi-tsmouth V.

Countess of Portsmouth, 3 Addams, 63. Fournel, Traite de VAdult. 865. Burns,

tit. Marriage, ch. 11. sec. 8. 2 Haggard, 199. 201. Mix v. Mix, 1 Johnson's Gk.

Rep. 108. Denton v. Denton, ibid. S64. The New-York Revised Statutes, vol. ii.

p. 148. sec. 58, have expressly enforced this reasonable doctrine, by declaring, that

in every suit for a divorce or separation, the court, in its discretion, may require

the husband to pay any sum necessary to enable the wife to carry on the suit

duriug its pendency. But if the bill for divorce be filed by the husband, the wife

will Dot be allowed alimony, or an order for moneys to enable her to defeud the

suit, until she has, by answer, disclosed the nature of her defence. Lewis v. Lewis,

3 JohnsorCs Ch. Rep. 619. In North Carolina the courts have no power to assist

the wife in the above cases, pendente lite, and Mr. Justice Gaston questions the

policy of giving any such power. Wilson v. Wilson, 2 Dev. & Battle, Sll. I am
entirely convinced, however, from my own judicial experience, that such a discretion

is properly confided to the courts. In New-Hampshh'e, alimony is understood to be

a provision made to the wife upon a divorce a vinculo ; and it is not allowed in

any other case. Parsons v. Parsons, 9 N. H. Rep. 309.
i" N. Y. Revised Statutes, vol. ii. pp. 146, 146. sec. 45—48. The Revised Statutes

of Massachusetts of 1835, part 2. tit. 1. ch. 76. sec. 27, 28, and of Vermont, 1839,

pp. 325, 326, give the court similar discretion on divorce, touching the care and

maintenance of the minor children, and the restoration to the wife of her estate,

and of alimony, if necessary, if she be the innocent party. So, in New Jersey, the

jurisdiction in all cases of divorce is in the Court of Chancery, proceeding regularly

by bill, as in other cases. The bill may be filed if either party was an inhabitant

of the state at the time of the injury complained of; or where the marriage was in

(1) But a woman who has obtained a bill of dirorce a lykicvZo matrhnonii for the adultery

of her husbaud. has been held not entitled to dower after his death. "Wait v. "Wait, 4 Barb. S.

C. Hep. 192. In the Court of Appeals, to which this case was subsequently (1860) carried, it

was held that the wife was entitled to dower.
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These are the statute provisions in New-Tork on the sub-

ject of a divorce a mnculo Tnatrimonii; and it is requisite, if

the marriage was solemnized out of the state, distinctly and

certainly to make it appear upon the bill, that both parties

were inhabitants of the state at the time of the commission of

the adultery ; or that the offence was committed within the

state, and the injured party an actual inhabitant at the time

of exhibiting the bill. It jaust also appear, if the parties

were married within the state, that the complainant was an

actual resident at the time of the offence and of bringing the

.
suit ; and this means that the party's domicil was here, or

that he had fixed his residence cmimo manendi.'^ Though

the state, and the complainant a resident therein at the time of the injury and the

filing of the bill ; or where, the adultery Tvas committed in the state, and cither

party a resident when the bill was filed. Elmer's Digest, 139. In the case of

Oharrnaud v. Chamiaud, in Chancery, before Assistant V. C, in 1847, New-York

Legal Observer, vol. i. p. 134, it was adjudged, that upon the principles of the com-

mon law, a divorce of the wife o vinculo for adultery, annuls every provision made

for her in mamage articles or a marriage settlement, in the nature of jointure or

otherwise, as well as any provision in articles executed upon separation.

• Mix V. Mix, 1 JbA?i«. C%. iS«p. 204. Williamson v. Parisien, iMA 389. N.T.
Revised Statutes, vol. ii. p. 144. sec. 38. It was declared in Indiana, by law, in

1829—1830, that the laws concerning divorce applied only to citizens who had re-

sided a year within the state. In Ohio, no petition for a divorce is sustained, un-

less the husband or wife applying has been a bona fide resident in the state for two

years, and an actual resident at the time, of the county where the application is

made. In that case the application is to be sustained, whether the maniage
or the cause of divorce occurred within the state or elsewhere. Statutes of
Ohio, 1824, 1827. In Michigan, the petitioner in equity for a divorce must have

been a resident of three years. Act of April ilh, 1833. So, in North Carolina,

in application for a divorce, the party applying must have resided within

the state for three years immediately preceding the filing of the petition

or bill, unless it be in the case of a divorce a mensa for cruel treatment There

is this further check, that the facts forming the ground of the complaint in

every case must have existed to the knowledge of the party at least six months

prior to the suit. 1 JV. 0. Revised Statutes, 1837, p. 240. In Missouri, the peti-

tioner for a divorce must have had a permanent residence of one year, and the

cause for it must have happened within the state. R. S. of Missouri, 1S35, p 223.

In Maine, it is held not to be necessary as a foundation of jurisdiction in a suit for

divorce, unless made so by positive statute, that the fact of adultery should have

been committed within the state, in whose tribunals a decree of divorce is sought

for that cause. Harding v. Allen, 9 Greenleaf's Rep. 140. The Vermont statute

has wisely guarded against imposition and abuse of jurisdiction on this subject, by
declaring that no divorce shall be deci-ecd for any cause, if the parties had never

lived in the state as husband and wife ; nor unless the libellant had resided in the

state for one year next preceding the suit ; nor if the cause accrued out of the state,
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tlie fact of adultery be made out, it does not follow, as a mat-

ter of course, that a divorce is to be awarded, for the remedy

by divorce is purely a civil and private prosecution, under the

control and at the volition of the party aggrieved, and fie may
bar himself of the remedy, in several ways, by his own act.

(1.) Neither party can obtain a divorce for adultery, if the

other party recriminates, and can prove a correspondent infi-

delity. The delictum, in that case, must be of the same kind,

and not an offence of a different character.* The compensatio

criminis is the standard canon law of England in questions

of divorce, and it is founded on the principle that a man can-

not be permitted to complain of the breach of a contract

which he had first violated ; and the same principle, it is to

be presumed, prevails in the United States.'' (2.) So,

if the injured *party, subsequently to the adultery, co- *101

habits with the other, or is otherwise reconciled to the

other, after just grounds of belief in the fact, it is, in judgment

of law, a remission of the offence, and a bar to the divorce. (1)

This is a general principle everywhere pervading this branch

of jurisprudence. <= (3.) By active procurement or passive

unless the parties had, before it occurred, lived as husband and wife in the state,

nor unless one of them was then living in the state. Revised Statutes of Vermout,

1839, p. 324. So, in New-Hampshire, a divorce was refused. Where the parties at

the time of the divorce resided out of the state. Clark v. Clark, 8 N. Hamp. 21.

• Johnson v. Johnson, 4 Paiges Rep. 460. In Eldred v. Eldred, Gurteis, 376,

and Dillon v. Dillon, 3 lb. 86, it was held that the wife could not set up a charge

of cruelty in bar of her husbands remedy of divorce for adultery, nor will malicious

desertion be a bar, said Dr. Lushington, ubi supra.

> OughtorCs Ordo Judiciorum, vol. i. tit. 214. Forster v. Forster, 1 ffaggard's

Consist. Hep. 144. Proctor v. Proctor, 2 ibid. 292. Chambers v. Chambers, 1 ibid.

439. Astley v. Astley, 1 Hagg. Eccl. Rep. 714. Beeby v. Beeby, ibid. 789. Wood
V. Wood, 2 Paiges Rep. 108. Whittiugton v. Whittington, 2 Dev. dc Bailie, 64.

= OufflUon's Ordo, iibi supra, Burn^ Eccl. Law, tit. Marriage, sec. 11. 1 ErsJc.

Inst. 113, 114. 6 Mass. R. 147, anon. Williamson v. Williamson, 1 Johns. Oh.

Rep. 492. Condonation is a conditional forgiveness, and founded on a full know-

ledge of all antecedent guilt. Bramwell v. Brarawell,'3 Hagg. Eccl. Rep. 629.

Ibid. 351. Delliber v. Delliber, 9 Conn. Rep. 233. See, also. Code Napoleon, art

272. Civil Code of Louisiana, art. 149. Van Leeuwens Com. on the Roman-

Dutch Law, p 84, to the same point of condonation. Condonation, or the forgive-

ness of the offence, ia of two kinds : 1 . By an express forgiveness or reconciliation

;

2. A tacit remission of the offence by a return to connubial intercourse. Snow v.

Snow, Consist. Court, London, 1842. Condonation is not presumed as a bar so

(1) Morrell v. Morrell, 1 JBarb. S. O. Eep 81S.
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and conscious toleration of his wife's guilty conduct.'' It is

also well established, that though mere time is no bar in the

case of a woman,i> yet that lapse of time, or a long tacit ac-

quiescence of the husband in his wife's infidelity, even with-

out cohabitation, but without any disability on his part to

prosecute, will be deemed equivalent to a condonatio injuriw,

and bar a prosecution for a divorce, unless the delay be satis-

factorily accounted for. The husband is not to be permitted,

at any distance of time, to agitate such inquiries, and es-

pecially where his tacit acquiescence continued after his wife

had formed another matrimonial connection, and he slum-

bered, in uncom{)laining silence, until she became the mother

of a new race of children." The statute law of Ifew-York has

declared, that the court may refuse to decree a divorce,

though the fact of adultery be established. (1.) If the offence

was committed by the procurement or with the connivance of

the complainant, (2.) If it has been forgiven, and the for-

giveness proved by express proof, or by the voluntary cohabit-

ation of the parties with the knowledge of the fact. (3.)

*102 Where the suit has not been brought within five *year8

after the knowledge of the adultery. (4.) Or where the

readily against the wife as against the husband, for she has not the same control.

Condonation is accompanied with an implied condition, that the injury shall not be

repeated ; and a breach of the condition, even though committed out of the juris-

diction of the court, revives the light to remedy for the former injury. Durant v.

Dnrant, 1 Hagg. Eccl. Rep. 'ZSS. 752. 761. 786. 793. Johnson v. Johnson, 4 Paige's

Rep. 460. Bun- V. Burr, 10 Paige, 20. Condonation is accompanied with this fur-

ther condition in the English law, that the wife shall be treated with conjugal kind-

ness. Durant v. Durant, sup. Bramwell v. Bramwell, 3 Hagg. Eccl. Rep. 635.

Johnson v. Johnson, 14 Wendell, 637. A guilty connivance on the part of the wife

to her husband's adultery, is not to be established without grave and conclusive

proof 3 Hagg. Ecel. Rep. 351.

• To constitute a bar, by the ecclesiastical law, to the husband's complaint of

the adultery of the wife, arising fi-om his presumed consent, there must be corrupt

connivance on his part He must intentionally invite or encourage licentious con-

duct in the wife, or be knowingly accessory or privy to the adultery. Rogers v.

Rogers, 3 Hagg. Eecl. Rep. 67. Rix v. Rix, ibid. 74. Timmings v. Timmings, ibid.

76. Levering v. Lovering, ibid. 85. Moorsom v. Moorsom, ibid. 87. Crewe v.

Crewe, ibid. 129. 131. 133. Hoar v. Hoar, ibid. 137. Gilpin v. Gilpin, ibid. 150.

' Popkin V. Popkin, 1 Hagg. Ecel. Rep. 765, note.

• Williamson v. Williamson, ubi supra. Best v. Best, 2 Phillimore's Rep. 161.

Mortimer v. Mortimer, 3 Hagg. Consist. Rep. 313. Whittington v. Whittington, 2

Dev. Sc Bait. 64.
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complainant lias been guilty of the same oifence.'' All these

exceptions, except the positive limitation as to time, were, as

\re have already seen, settled and acknowledged pi-inciples of

general jurisprudence applicable to the subject.

The policy of New-York has been against divorces from

the marriage contract, except for adultery. We meet with a

great variety of practice and opinion on this subject, in this

country and in Europe, and among ancient and modern na-

tions ; but the stronger authority and the better policy are

in favour of the stability of the marriage union. The ancient

Athenians allowed divorces with great latitude, but they were

placed under one important check, for the party suing for a

divorce was obliged to appeal to the magistrate, state the

grounds of complaint, and submit to his judgment. It was a

regular action, analogous in substance to a bill in chancery

;

and if the wife was the prosecutor, she was obliged to appear

in person, and not by a proctor. >> The Greeks were, compara-

tively, exemplary in their domestic relations ; but the graver

Komans permitted the liberty of divorce to a most injurious

and shameful degree."^ The maxim of the civil laAV was, that

matrimonia debent esse libera. Either party might renounce

the marriage union at pleasure. It was termed di/vortium

sine causa, or sine ulla querela; and the principle is solemnly

laid down in the Pandects, that bona gratia matrimoniuny,

dissolviturA We find the Eoman lawyers discussing ques-

tions of property depending upon these voluntary divorces, or

in which Titia divortium a Seio fecit / Mc&via Titio repu-

dium nvisit.^ This facility of separation tended to destroy all

mutual confidence, and to inflame every trifling dispute.

Tlie abuse of divorce prevailed *in the most polished *103

ages of the Roman republic, and it was unknown in its

early history. Though the twelve tables gave to the husband

" N. Y. Revised Statutes, vol. ii. p. 145, sec. 42.

"> Plutarch's Life of Alcibiades. Potter's Greek Antiq. 296, 291. Taylor's Ele-

ments of the Civil Law, 352, 853.

• It is understood that Solon at Athens, as well as Augustus at Rome, made

adultery a public crime, and triable by a public prosecution.

J Dig. 24. 157. 62 and 64.

• Dig. 24. 3. 34 and 38. See, also, Heinecc. Antiq. Rom. App. lib. l.Nos. 44 to

49, where the learning on the subject is abundant
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the freedom of divorce, yet the republic had existed 500

years when the first instance of a divorce occurred.'^ The

Emperor Augustus endeavoured by law to put some re-

straint upon the fecility of divorce ;*> but the check was over-

powered by the influence and con-uption of manners. Volun-

tary divorces were abolished by one of the novels of Justi-

nian, and they were afterwards revived by another novel of

the Emperor Justin.": In the novel restoring the unlimited

freedom of divorce, the reasons for it are assigned ; and while

it was admitted that nothing ought to be held so sacred in

civil society as marriage, it was declared that the hatred,

misery and crimes, which often flowed from indissoluble con-

nections, required, as a necessary remedy, the restoration of

the old law, by which marriage was dissolved by mutual

will and consent.^ This practice of divorce is understood to

have continued in the Byzantine or Eastern empire, to the 9th

or loth century, and until it was finally subdued by the influ-

ence of Christianity.

In modem Europe, divorces are not allowed in the Koman
Catholic countries, because marriage is considered a

*104: *sacrament, and held indissoluble during the life of

the parties. This was formerly the case in France ;^

and it was the general doctrine in the Latin, though not

The iDstitutioas ofRomulus, tending to render the marriage union indissoluble,

were very much praised by Dionyims of Halicarnaiisut, Antiq. Rom. lib. 2.

^ccordingto Plutarch, Romulus instituted, that if the husband abandoned his wife

.without due cause, he forfeited one half of bis goods to the wife, and the other half

to the goddess Ceres. How beautifully Horace recommended the value and con-

tinuance of the marriage union, must be familiar to every classical scholar:

Felices ter et anplius,

Quo8 irrupta tenet copula ; nee malia

Dimilsus QuerimoniiSj

Suprema cilius tolvet amor die.

Lib. 13. car. 14.

On the other band, the Roman philosophers, poets and satirists, held up to public

scorn and indignation the wanton and extreme abuse of the liberty of divorce.

Seneca, de .B«»!«f. iiL 1 6. Martial, yi.1. /6i<ilib. 9. Epig.U. Juvenal, Saf. 6.

V. 228.

Suet, ad Aug. 34.

« Diet, du Dig. tit Divorce, Nos. 617, 618. Nov. 111. c. 8, 9.

* Nov.UO.
• 2 Domat. 651. Traite de FAdult., par Foumel, 366. 370. Traite du Control

de Marriage, par Pothier, sea 462. 466, 467.
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SO either in the Greek or Protestant churches. "• But the

French revolution, like a mighty inundation, swept away

at once the laws and usages of ages; and, at one period,

the French government seemed to have declared war against

the marriage contract, and six thousand divorces are said

to have taken place in the city of Paris in the space of

two years and three months.'' The code Napoleon regards

marriage only as a civil contract, and allows divorces not

only for several reasonable causes, such as adultery, and

grievous injuries, to be submitted to a judicial tribunal, but

also without cause, and founded merely upon mutual consent,

according to the usage of the ancient Romans. This consent

is subjected to several restraints, which do in fact create very

great and serious checks tipon the abuse of the privilege."

By the Dutch law, there are but two just causes of divorce a

vinculo, viz., adultery and malicious desertion ;^ and, by the

English law, a marriage, valid in its commencement, cannot

be dissolved for any cause, without an act of Parliament.^

This was not the case in England anciently ;'" and until the

* The canon of the Council of Trent, de Sacramento malrimonii, in 1563, recog-

nised the indissolubility of the marriage tie. The facility of divorces in Protestant

Germany is deemed by a late well-informed traveller, {Runsel's Tour in Germany,)

to be no less injurious than the absolute indissolubility of that relation in Catholic

countries. In 1817, 3,000 marriages were dissolved in Prussia! The Prussian

code of 1794, prepared and published under Frederick Wnj. III., gave great and

dangerous facility to divorce, by allowing it for many causes fatal to the stability

and sanctity of the contract. In Austria, divorces between Protestants may be

had, not only for several substantial causes, but at the request of both parties, on

the ground of unconquerable aversion. Turnbull's Austria, vol. ii. p. 509.

*> Quarterlt/ Review, No. 65, p. 509.

° Code Napoleon, Nos. 2.33. 275 to 297. TouUier, in his commentaries on the

code, cannot withhold his astonishment at the perversion of moral sentiment which

prevailed, even among the enlightened and exalted jurisconsults of ancient Rome,

on the subject of the right of divorce. Droit Civil Franfaise, torn. vi. Ifos. 294

—

298. Since the restoration of the Bourbon dynasty, the law of divorce in France

has been changed, and in 1816 it was confined to a judicial sentence of separation

from bed and board.

' Voft de Bivortiis et Repudiis, sec. 5. lib. 24. tit. 2. So, by the Scots' law,

there are two admissible causes of divorce, adultery and wilful desertion by either

party. Bell's Principles of the Law of Scotland, pp. 419, 420.

" 1 Blacks. Com. 441. I observe that in the session.of Parliament in 1844, four

different private acts of Parliament were passed in favour of divorces a vinculo in

individual cases, and allowing the husband to marry again.

' Sracion, fol. 92.
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44th Eliz., divorces a vinculo were allowed for adultery.

*105 But in FoliamFs *oase, 44 Eliz., it was held, in the

star chamber, that adultery was only a cause of di-

vorce a mensa et thoro,'^ and the archbishop of Canterbury

said in that case, it had been so settled before him, on appeal,

by many divines and civilians.

In some of the United States, ^ divorces are restrained, even

by constitutional provisions, which require to every valid

divorce the assent of two thirds of each branch of the legis-

lature, founded on a previous judicial investigation and deci-

sion. The policy of other states is exceedingly various on

this subject. In several of them" no divorce is granted, but

by a special act of the legislature, according to the English

practice ; and in others'^ the legislature itself is restrained

from granting them, but it may confer the power on the

courts of justice. So strict and scrupulous has been the poli-

cy of South Carolina, that there is no instance in that state,

since the revolution, of a divorce of any kind, either by the

sentence of a court of justice, or by act of the legislature.

«

In all the other states, divorces a vinculo may be granted by

• Maoris Rep. 683. pi. 942. 3 Balk. 138.

^ Georgia, Mississippi and Alabama. In Georgia, two concuning verdicts of

special juries are conclusive on the subject of divorce, whether absolute or only

limited. There had been, from 1800 to 1837, 291 legislative divorces. Prince's

Dig. 2d edit. p. 187.

° Virginia and South Carolina. In Virginia aud Kentucky, the legislatures

have always referred to the judicial investigation of the facts constituting a ground

for divorce a vineido, in any given case, to the courts ofjustice. 3 B. Monroe, 91.

In some of the states, divorces by special acts of the legislature are very common.

In 1836, divorces a vinculo were granted by the legislature of Illinois without any

cause assigned, and in 1837 by that of Missouri; but in the latter state the equity

side of the circuit courts has regular jurisdiction, conferred by statute over cases

of divorce. R. 8. of Missouri, 1835, p. 225. In the states generally the legisla-

tures may in their discretion grant divorces in extraordinary cases, and they occa-

sionally exercise the power. In 1846, the governor of Pennsylvania, in his message,

strongly condemned the practice of granting legislative divorces.

The congress of the United States, by an act of the 15th of May, 1826, ch. 46.

annulled several acts passed by the governor and legislative council of the Territory

of Florida, granting divorces. This is an instance ofa strong national condemnation

of the practice of granting legislative divorces.

^ Tennessee, North Carolina, Arkansas, Michigan, New-Jersey, Florida and

New- York.

» South Carolina Equity Reports, vol. L Int. p. 54. Vol ii. p. 646.
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the courts of justicei'or adultery.^ In New-York the juris-

diction of the court as to absolute divorces, for causes subse-

quent to the marriage, is confined to the single case of adul-

tery ; but in most of the other states,'' in addition to adultery.

* In Louisiana, by statute, in 1827, a divorce a nnculo for adultery may be

obtained by judicial decree. Adams v. Hurst, 9 Loui. Hep. 243. The civil code

of Luuisiana, art. 133, says tbattbe marriage may be dissolved by a divorce legally

obtamed, but it does not define tbe causes that will authorize it. If the action for

a divoice be founded on tbe abandonment of the wife by tbe husband, proof of the

abandonnieut for five years is requisite, and also a deciee of separation from bed

and board rendered two years previously. Harman v. M'Leland, 16 Loui. Rep. by

Curry, 26.

i Mnine, New-Hampshire, Massachuselts, Connecticut, Vermont, New-Jersey,

Pennstjlvania, Delaware, Ohio, Indiana, Michigan, Kentucky, Illinois, Miasissippi,

Missouri, North Carolina, Georgia, Alabama, &,c. In 1809, wilful desertion

without cause, for five years, was made tbe ground for a decree of divorce in the

state of Midne; but the divorce was not to bar the issue from inheriting; and if

the wife was the libellant, she was to be entitled to her dower. In Massachusetts,

by act of 1838, and in New-Jersey, by act of 1820, tbe like wilful desertion for

five years, without consent, was made a ground qf divorce. In Kentucky, an

abandi>nnient by the wife for one year, is good cause of divorce to the husband.

Act of March 2d, 1843. In,.North Carolina, by statute, in 1814, the superior

courts were authorized to grant divorces in two cases only. (1.) For impotency at

the time of the mariiage, and continuing. (2.) For adultery. But the act of 182'7

gave the courts an unlimited discretion to grant divorces, either a vinculo, or a
mensa et thoro, whenever the court should be satisfied that justice required it.

North Carolina Revised Statutes, 1837, vol. i. 239. This vast power and dis-

cretion were found by the Supreme Court to be exceedingly embarrassing and
painful in the exercise, and of which we have a striking instance in the case of

Scroggiu V. Scroggin, 3 Dev. Rep. 540. Adultery and fornication between parties

living together in that condition, are indictable offences in North Carolina and Ala-

bama. 1 Revised Statutes of North Carolina, 1SZ1, p. 202. Laws of Alabama,

p. 224. Griffith's Law Register, h. t. 1 New-Hampshire Rep. 198. Reeve's Do.

mestic Relations, 205. Breckenridge's Law Miscellanies, 421. Laws of Vermont,

edit. 1825, p. 363. Revised Laws of Illinois, 1833. Reavis v. Reavis, 1 Scam-

mon's III. Rep. 242. Walker's Mich. Oh. R. 63. By an act of 4th December,

1 833, in Illinois, the courts of chancery were authorized, in addition to the al-

ready assigned causes fur a divorce, upon pleadings and proofs, to decree divorces,

a vinculo, " if they should be satisfied of the expediency of making such u.

deci'ee."

In Indiana and Missouri, divorces a vinculo are granted for impotency, former

subsisting marriage, adultery, abandonment by either party for two years, con-

demnation for a felony, barbarous and inhuman treatment by the husband, or his

habitual drunkenness for two years, and also " in any other case where the court,

in their discretion, shall consider it reasonable and proper that a divorce should be

granted." 2 Blackf. Ind. Rep. iOS. Revised Statutes ofIndiana, 183S, p. ii2. R. 8.

of Miisuuri, 1835, p. 225. In Tennessee, under the act of 1 799, a divorce a vinculo

was sustained for adultery and malicious absence, though the marriage was in
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intolerable ill-usage, or wilful desertion, or unheard-of absence,

or habitual drunkenness, or some of them, will authorize a

decree for a divorce a vinculo, or from bed and board,

another state ; but the party entitled must be a citizen of the state, and resident

for one year immediately preceding the bill. Fickle v. Fickle, 5 Yerger's Rep. 203.

The constitution of Tennessee, of 1835, enables the legislature to authorize the

courts, by laws of general and uniform operation, to grant divorces for causes to

be specified ; and by statute, in 1835, adultery, malicious desertion, or wilful ab-

sence for two years, or conviction of an infamous crime, were declared to be causes

for judicial divorce. Statute Laws of Tennessee, 1836, p. 257.

In New-Hampshire, desertion by the husband for three years, without provision

for the wife's support, or joining the religious society of the Shakers, who hold co-

habitation unlawful, and continuing in that society for three years, is a, sufficient

cause for a divorce. Dyer v. Dyer, 5 New-Hampshire Rep. 271. Clark v. Clark,

10 N'. H. Rep. 388. Union with any such sect is also ground for a divorce in Ken-

tucky. In Connecticut, divorce a vinculo applies to cases of adultery and intolera-

ble cruelty, and habitual intemperance, and fraudulent contract, and wilful de-

sertion for three years, with total neglect of duty, or seven years' absence, and

being unheard of during the time. Statute Code, n02. Ibid. 1784. Ibid. IZil,

p. 178. Statutes of Connecticut, l9ia,^.\S5. Statute of Connecticut, I8i3. This

last statute requires a residence of three years after removal from another state or

nation before a petition for a divorce can be allowed, unless the cause of divorce

arose since the removal of a party to a state. The statute of 1667 has remained

the same in substance down to this day, though, during all that period, the legisla-

ture has occasionally passed special acts of divorce a vinculo. Daggett, Ch. J., in

Starr v. Pease, 8 Conn. Rep. 54,1. The power of granting divorces in Connecticut

is conferred upon the Superior Court, and it is declared that no petition or memo-

rial shall be preferred to the general assembly, but in cases where no judicial court

is, by law, competent to grant relief. Statutes of Connecticut, 1838, pp. 185. 324.

Shaw V. Shaw, 7 Conn. Rep. 189, on the question of cruelty. Divorces, in Maine

are placed under similar regulations. 16 Maine Rep. 479, App. This legislative

provision must now put an end to the former irregular practice. In Maryland, by

act of 10th of March, 1842, the chancellor and the county court, as courts of equity,

have jurisdiction in cases of divorce; and if the defendant has abandoned the com-

plainant, and has remained absent from the state for five years, a divorce a vinculo

may be had. A subsequent statute of 10th of March, 1845, has shortened the

period of abandonment to three years, provided the abandonment has continued

uninterruptedly, and is deliberate and final, without any reasonable expectation of

reconciliation. But by the statute of 9th March, 1844, no application for a divorce

is to be sustained, when the cause of the divorce occurred out of the slate, unless

the complainant has resided in the state for two years next preceding the appli'

cation.

In Ohio, the Supreme Court is authorized to grant a divorce, if either party had

a former husband or wife living at the time of the second marriage, or where either

party is wilfully absent from the other for three years; and in cases of adultery

or impotency at the time of the marriage, or in case of extreme cruelty, or where

cither party is imprisoned in the penitentiary for a crime, and application is made
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under different modifications *and restrictions. (1) The *106

question of divorce involves investigations whicli are

for the divorce pending the impiisonment : (2) Statute of Oliio, 1824 ; and also in

all classes of fraudulent contracts, and of habitual drunkenness for three years; and

for a total and gross neglect of duty.—^ci, 1834. For the Revised Statutes of

Massachusetts, 1836, on the subject, vide supra, p. 96. Note 6. In Vermont, im-

prisonment in the state prison for three years or more, and being actually confined,

is ground for a divorce. Revised Statutes of Vermont, 1839. In Massachusetts, by

the statute of 17th April, 1838, wilful and utter desertion by either party from the

other for five years consecutively, and -without consent, is a ground for divorce.

This statute of 1838 introduced a great change in the la-w of divorce, and in addi-

tion to adulteiy, confined the divorce a vinculo to this case of wilful and utter deser-

tion, leaving the cases of extreme cruelty, and gross and wilful neglect of a suitable

maintenance, to be redressed by a divorce from bed and board. Pidge v. Pidge, 3

Metcalf, 257. In Maine, by statute, 1838, a confirmed and common drunkard for

three years may be divorced. In Pennsylvania, impotency, adultery, wilful and

malicious desertion for two years, barbarous treatment by husband, Ac, are grounds

for a divoi'ce a vinculo or a mensa et thoro in the latter case. Prudon's Dig. 268.

270. The statute of New-Hampshire, 1839, ch. 457, authorizes divorce for incest,

bigamy, impotency, adultery, absence for three years unheard of, extreme cruelty

in either party, or wilful absence of either party for three years. (3)

(1) It was held, in PennsyJ/vania, after an able discussion, that the fact of the wife being in-

sane at the time of committing adultery, was not a bar to a bill of divorce by the husband. Mat-

chin V. Matchin, 6 Bfirr^s E. 832. It was the strong language of Ch. J. Gibson, that " insanit)',

so great as to efface from the mind the firiit lines of conjugal fidelity, will be no defence to an

action for adultery."

(2) The legislature of Ohio has no power to grant divorces. In a late case, the Supreme Court

ofthat state so held; and yet, in view of the incalculable evils of holding all the acts of that body,

granting divorce for a long series of years, absolutely null, the court refused to treat the divorce

of the parties before them as void: Bingham v. Miller, 17 Ohio R. 445.

(3) It is perhaps proper to notice the several additional causes of divorce declared by the re-

cent legislation of the several states. In Cort/nectAcvi, in addition to those mentioned above, the

following are causes of divorce : Imprisonment of the other party for life ; beastiality, or other in-

famous crime, involving a violation of conjugal duty, and punishment by imprisonment in the

State's Prison ; or any misconduct of the other party permanently destroying the happiness of

the petitioner, and defeating the purposes of the marriage relation.

In Massaclm^etts, {Laws 1850, ch. 100,) ifHie husband or wife unites with a religious sect, be-

lieving the marriage relation to be unlawful, and so continues united for three years, refusing to

cohabit with the other, who is not so united, such conduct is a cause of divorce a viTi-culo,

In Kentucky, ihz following are causes of divorce a vinculo, viz : where a jury finds that either

party has been guilty of, (1.) concealing any contagious or loathsome disease : (2.) that the con-

tract has been entered into under duress by force or fraud : (8.) that either party has been guilty

of such immoral conduct, or addicted to such obscene or degrading habits, as are destructive of

the happiness of the parties, or of either of them : (4.) that the parties have separated and lived

without communication for five years : (5.) that either party has unnecessarily exposed, in a pub-

lic paper, the other to public notoriety and reproach for alleged abandonment : (6.) or by other

unnecessary and cruel conduct, endeavoured to disgrace the same. Lawn, 1850, ch. 493.

In Louisiana, habitual intemperance was, in 1S48, added to the pre-existing causes of divorce.

Acts o/lSlS, No. 80.

The Hev. Stat, of IMS, of Indiana, are so amended, that the abandonment of one party by

the other, for the space of one whole year, or such circumstances as in the opinion of the court

renders the reconciliation of the parties hopeless, are made suflJcient causes of divorce. Acts of

Indiana, 1849, ch. 52.
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properly of a judicial Bature, and the jurisdiction over di-

vorces ought to be confined exclusively to the judicial tri-

bunals, under the limitations to be prescribed by law.''

It is very questionable whether the facility with which

divorces can be procured in some of the states, be not pro-

ductive of more evil than good. (1) It is doubtful whether

even divorces for adultery do not lead to much fraud and

corruption. b Some of the jurists are of opinion that the adul-

tery of the husband ought not to be noticed, or made subject

to the same animadversion as that of the wife ; because it is

not evidence of such entire depravity, nor equally injurious

in its effects upon the morals, and good order, and happiness

of domestic life. Montesquieu,<= PothierjiJ and Dr. Taylor, <=

all insist, that the case of husband and wife ought to be dis-

tinguished, and that the violation of the marriage vow, on the

part of the wife, is the most mischievous, and the prosecution

ought to be confined to the ofience on her part.*"

' The legislature of Maine, in 1838, by concurrent resolution, declared, that to

dissolve the marriage contract was rightfully a judicial and not a legislative power.

The law of Mississippi required every judicial decree of a divorce a vinculo to be

sanctioned by a law or resolution of two thirds of both branches of the legislature.

R. C. of Mississippi, 1824, p. 230. But by the constitution and statute law of

Mississippi, as they existed in 1843, jurisdiction is conferred equally upon the

chancery and circuit' courts in cases of divorce and alimony. Shotwell v. Shotwell,

1 Smedes & Marshall's Ch. Rep. 51.

' I have had occasion to believe, in the exercise of a judicial cognizance over •

numerous cases of divorce, that the sin of adultery was sometimes committed on the

part of the husband, for the very purpose of the divorce.

« Esprit des Loix, tom. iii. p. 186.

Traito du Contrat de Marriage, No. 516.

« Elem. of the Oivil Law, p. 254. The early settlers in Massachusetts made the

distinction, and male adulteiy was held not to be sufficient cause for a divorce.

Biilehinson's Hist. vol. i. p. 445.

' (In 1801 thequestioB was discussed in the houseof lords'whether a parliament-

In M-Usoiuri, in addition to tlie nsual causes of divorce, tliere arc added tlie following: liabitu-

al drunlienness for two years ; cruel or barbarous treatment, so as to endanger life ; indignities,

rendering the marriage state intolerable ; the husband being guilty of such conduct as rendera

him a vagrant; pregnancy of the wife by another man at the time of marriage, unknown to the

husband ; and conviction of the husband before marriage, unknown to the wife, in any state,

territory or country, of felony or infamous crime. Laws ofMissouri, 1849.

In Virginia, the causes of divorce a miicido are adultery, incurable impotency at the time of

marriage, and sentence of either party to the penitentiary for seven years or more. Rev. Stat.

tit 81, ch. 109, sec. 6.

(1) In South, Carolina, no court has power to grant a divorce ; and it was held, that there was
no distinction between granting a divorce and declaring a marriage null. Mattison v. Mattison,

1 mrobh. mi. B. 88T.
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(2.) Of foreign divorces.

It may become a question of some difficulty witli us, how-

far a divorce in one state is to be received as valid in another.

The first inquiry is, how far has the legislature of a state the

right, under the Constitution of the United States, to

interfere *with the marriage contract, and allow of di- *107

vorces between its own citizens, and within its own

jurisdiction. The question has never been judicially raised

and determined in the courts of the United States, and it has

generally been considered that the state governments have

complete control and discretion in the case. In the case of

Dartmouth College v. Woockoa/rd,^ the point was incidentally

alluded to ; and the chief justice observed, that the Constitu-

tion of the United States had never been understood to re-

strict the general right of the legislatures of the states to

legislate on the subject of divorces ; and the object of state laws

of divorce was to enable some tribunal, not to impair a mar-

riage contract, but to liberate one of the parties, because it

had been broken by the other. It would be in time to in-

quire into the constitutionality of their acts, when the state

legislatures should undertake to annul all marriage contracts,

or allow either party to annul it at the pleasure of the other.

Another of the judges of the Supreme Courf" spoke to the

same effect. He said that a general law, regulating divorces,

was not necessarily a law impairing the obligation of such a

contract. A law, punishing a breach of a contract, by im-

posing a forfeiture of the rights acquired under it, or dissolv-

ingit, because the mutual obligations were no longer observed,

was not a law impairing the obligation of contracts. But he

was not prepared to admit a power in the state legislatures to

dissolve a marriage contract without any cause or default,

and against the wish of the parties, and without a judicial

inquiry to ascertain the breach of the contract.

ary divorce ought to be granted on the application of the wife against the husband

who had been guilty of incest with her sister. The divorce was granted by act of

parliament, and eloquently sustained by Lord Thurlow, and the precedent has been

followed since in othei' cases of similar atrocity. {OampbeU's Lives of the Lord

Chancellors, vol v. p. 474.)

« 4 Wheaton, 618.

^ Mr. Justice Story.

YoL. II. 6
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Assuming, therefore, that in ordinary cases the constitu-

tionality of the laws of divorce in the respective states is not

to be questioned,* the embarrassing point is, to determine

how far a divorce in one state has a valid operation in an-

other. There can be no doubt that a divorce of the

*108 parties *who were married, and regularly domiciled

at the time, int he state whose courts pronounced the

divorce, would be valid everywhere. The difficulty is, when

the husband and wife were married, and reside in a state

where divorces are not permitted at all by the policy of its

law, or not permitted to the extent and for the causes allowed

to operate in other states ; and they, or one of them, remove

into another state for the sole and express purpose of pro-

curing a divorce, and, having obtained it, return into their

native state, and contract other matrimonial ties. How are

the courts" of the state where the parties had their home, to

deal with such a divorce ? When a divorce was sought in

such a case, the courts in Massachusetts very properly refused

to sustain a libel for a divorce, and sent the parties back to

seek such relief as the laws of their own domicil afforded.''

The Supreme Court of New-York has refused to assist a party

who had thus gone into another state, and obtained a divorce

on grounds not admissible inNew-York, and procured in eva-

sion of its laws. They would not sustain an action for alimo-

ny founded on such a divorce.<= Afterwards, in Borden y.

» In Starr v. Pease, 8 Oonn. Rep. 541, it ^raa adjudged that legislative divorces

a vinculo for cause, were constitutional and valid.

^ Hopkins v. Hopkins, 3 Mam. Rep. 158. Carter v. Cai-ter, 6 Mass. Rep. 263.

By tlie Massachusetts Revised Statutes, 1835, no divorce is to be granted for a cause

occurring out of the state, unless the parties, before such cause occurred, lived

together as husband and v?ife in the state ; nor unless one of the parties at the time

be living in the state. And if an inhabitant of the state goes out of it in order to

obtain a divorce for a cause occurring -within it, while the parties reside within it,

or for any cause which would not authorize a divorce by the laws of Massachusetts,

a divorce so obtained is of no force in the state. But in all other cases, a divorce

decreed in any other state or country, according to the law of the place, by a court

having jurisdiction of the cause, and of the parties, would be valid in Massachusetts.

This, as the revisers justly observed, is founded on the rule established by the

comity of all civilized nations. In Barber v. Root, 10 Mass. Rep. 260, the decision

was to that effect. A divorce in Vermont, of parties brmajide domiciled there,

from a marriage contracted in Massachusetts, and for a cause which would not have

dissolved the marriage in Massachusetts, was recognised as valid.

" Jackson v. Jackson, I Johns. Rep. 424.
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Fitch,^ the same court held a divorce in another state, ob-

tained by the husband when the wife resided out of the state,

and had no notice of the proceeding, to be null and void

;

because the court pronouncing the divorce had no lawful

j urisdiction ofthe case when they had none over the absent wife.

They considered it to be a judgment obtained upon false and

fraudulent suggestions. So, also, in Hanover v. Turner,^ the

Supreme Court in Massachusetts held a divorce 'in another

state to be null and void, as having been fraudulently procured

by one of their citizens without a change of domicil.

*There is no doubt of the rule, that the allegation that *109

a foreign judgment was obtained by fraud is admissible,

and, if true, it will destroy its effect. All judgments rendered

any where against a party who had no notice of the proceed-

ing, are rendered in violation of the first principles of justice,

and are null and void-i^ Sentences obtained by collusion are

mere nullities, and all other courts may examine into facts

upon which a judgment has been obtained by fraud. Every
party is at liberty to show that another court was imposed oil

by colhision."! The question is, whether, if such a divorce be
procured in another state, by parties submitting to the juris-

diction, and after a fair investigation of the merits of the alle-

gations upon which the decree was founded, such a decree is

entitled to be received as valid and binding upon the courts

of the native state of the parties. A graver question cannot
arise under this title in our law. (1)

The locus delicti may not be important in the jurispi-udence

of the states. It is not material in Ilew-Tork, provided the

marriage was solemnized there. The eflfect that the constitu-

tion and laws of the United States have on the question, has

• 15 Johns. Rep. 121. S. P. in Bradshaw y. Heath, 13 Wendell, 407.
b 14 Mass. Rep. 227.

» Fisher v. Lane, 3 Wilson, 297. Kilburn v. Woodworth, 5 Johns. Rep. 37.

Thurber v. Blackbourne, 1 N. H. Rep. 242. Aldiick v. Kiuney, 4 Conn. Rep. 380.

^ Duchess of Kingston's Case, Harg. St. Tri. vol. xi. p. 262. 1 liaggariSs Consul.

Rep. 290.

(1) In Vischor v. Viseher, 12 Bari. R. 040, it is Bald, if the parties appear in a suit for a

divorce in another state, and it is litigated on the merits, and there is no collusion, the divorce

will bo conclusive, without reference to lex loci contractus in the domicil of the defendant, or

the locus delicti. See Geiles y. Dickenson, 20 X Z. t& K Jiep. 1.



84: OF THE RIGHTS OF PERSONS. [Part IV.

not been judicially decided ; but it is settled that a judgment

of the state court is to have the same faith and credit in every

other court in the United States, which it has in the courts

of the state in which it was pronounced. » According to the

doctrine of the decisions in the federal courts, it may be con-

tended, that a divorce in one state, judicially conducted and

declared, and procured under circumstances which

*110 gave the court full jurisdiction of the cause *and of

the parties, and sufficient to render the divorce valid

and binding there, would be good and binding in every other

state ; and yet it is evident that the domestic policy of one

state on this very interesting subject of divorce, may in this

way be exposed to be greatly disturbed by a different policy

in another state. It may be proper in this work to leave the

question as I find it ; but if such a decree will operate and

conclude the question in every state, we are at least relieved

from that alarming and distressing collision which exists

between the judicatures of England and Scotland on this sub-

ject ; and the appeal must be made to the mutual comity,

moderation and forbearance of the legislatures of the several

states, in their respective regulations on the subject of di-

vorce. The twelve judges of England decided, in 1812, in

Lolly's case, that as by the English law a marriage was indis-

soluble, a marriage contract in England could not be dis-

solved by the judicial tribunals of any other country, or in

any way except by act of parliament.'' The party in that

* See vol. i. pp. 260, 261,

* 1 Dow's P. C. 124. 136. I Russ. tb Ryan's Or. Cases, 236, Soley's Case. See,

also, Conway V. Beazley, S Hagg. Rep. 642. But see infra, p. 117, d. a, where

the case of Lolly is shaken. A similar decision to that in Lolly's Case is stated to

have been naade by Lord Chancellor Brougham, in McCarthy v. De Caix, where it

was held that an English marriage could not be annulled by the Danish law. 3

Hagg. Eccl. Law, 642. note. 2 Russell & M 614. But in Harding v Allen, 9

fOreenleaf'a Rep. 140, it was held, by the supreme judicial court in Maine, that a

^.decree of divorce did not fall within the rule that a judgment rendered against one

iflat within the state, nor bound by its laws, nor amenable to its jurisdiction, was

„iwt entitled to credit against the defendant in another state ; and that divorces pro-

..jpounced according to the law of one jurisdiction, and the new relations thereupon

iofiued, ought to be recognised, in the absence of all fraud, as operative and bind-

jiDg.everywhere, so far as related to the dissolution of the marriage, though not as

jto.other parts of the decree, such as an order for the payment of money by the

ihusband. This is an important and valuable decision, and settles the question, so
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case was convicted of bigamy for marrying again after a

Scotch divorce ; and, consequently, all foreign divorces of

English marriages were held to be null and void. I presume

that such a decision will not be considered as law here, as

between the several states. But supposing a marriage here

is dissolved abroad, as in Scotland or France, for instance,

for causes not admissible with us, how would such a divorce

affect a marriage solemnized here ? A short examination of

some of the cases discussed in England and Scotland on this

litigious question, may be useful and instructive. The conr

flictus legum is the most perplexing and difficult title of any

in the jurisprudence of public law.

In Utterton v. Tewsh,^ the marriage was in England, and

the husband afterwards committed adultery, and aban-

doned * his wife, and went to Scotland and resided *111

there about forty days, living in adultery. The wife

sued for a divorce a vinculo, in the consistorial court of Scot-

land, in 1811, and the court dismissed the biU on the ground

that the husband had not formed a real and permanent domi-

cil in Scotland, so as to give the court jurisdiction. Here

was an English marriage by English parties, who had not

changed their original English domicil, and if they had, the

judges doubted whether, according to the jus gentium, the lex

loei contractus ought not to be preferred. There was great

danger of collusion of English parties to obtain a divorce a

vinculo in Scotland, in opposition to the English law, which

does not allow such divorces ; and if decrees might be ob-

tained in Scotland, which would be invalid in England, a dis-

tressing collision would arise, and dangerous questions touch-

ing the legitimacy of children by a second marriage, and the

rights of succession, and the crime of bigamy. But the decree

of the consistorial court was reversed on appeal, and the cause

was remanded to that court, and they accordingly proceeded

upon the bill for a divorce, and pronounced a divorce a vin-

far as the judicial authority of a single state can do it, against the English rule, and

places it upon the same principles of justice, good morals and policy, which render

a marriage valid by the law of the place where it was solemnized, valid every-

where.

» Fergusson't! Rnports of Decisions in the consistorial courts of Scotland in ac-

tions of divorce, p. 23.
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culo for the adultery charged. Lord Meadowhank, in pro-

nouncing the decree of reversal, in the supreme court of re-

view, delivered a learned and powerful opinion. He ob-

served that the relation of husband and wife was acknow-

ledged jure gentiiom, and the right to redress wrongs incident

to that relation attached on all persons living within the ter-

ritory, though the marriage was celebrated elsewhere. It was

not necessary that the foreigners should have acquired a

domicil animo remanendi; and if the law refused to apply

its rules to these domestic relations recognised by all civilized

nations, Scotland could not be deemed a civilized country ; as

thereby it would permit a numerous description of persons to

traverse it, and violate with impunity all the obligations of

domestic life. If it assumed jurisdiction, and applied not its

own rules, but the law of the foreign country where the rela-

tion had been created, the supremacy of the law of

*112 Scotland, *within its territory, would be compromised,

and powers of foreign courts, unknown to the law,

usurped and exercised. A domicil was of no consequence, if

the foreigner was to be personally cited, or his residence

sufficiently ascertained. If the wife who prosecuted was in-

nocent of any collusion, it was no bar to the remedy that the

husband came to Scotland and committed adultery, with a

calculation that it would be detected by the wife, or that he

came to Scotland with the criminal intent of instigating his

innocent wife to divorce him.

In the next case that came before the consistorial court, in

1816,* the parties married and lived in England, and the

husband deserted his wife, committed adultery, and domiciled

himself in Scotland. The judges did not concur in their

views of the subject. Two of them held that the husband

was sufficiently domiciled in Scotland to give jurisdiction, but

that the law of England, which was the locus contractus, ought

to govern upon principles of comity and international law,

and not the lex domicilii. They were, therefore, of opinion,

that the divorce for the adultery should be only a niensa et

thoro. The other two judges thought that the domicil was
not changed, and therefore a divorce a vinculo, could not be

Duutze v. Levett, Fergusson, p. 68,
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pronounced. On appeal, the court of sessions remanded the

cause for the purpose of inquiry into the fact of domicil. The

consistorial court then held, that the real English domicil of

the husband was not changed by being a weekly lodger in

Scotland for eighteen months, and that a change of the real

domicil, made hona fide et animo remanendi, at the date of

the action, was necessary, for the purpose, not indeed of ju-

risdiction, but to determine whether the rule of the lex loci,

upon principles of international law, did or did not apply.

The rule of judgment must be the lex loci, as there was no

change of the real English domicil, and, therefore, a

divorce a mensa et thoro, and none other, was *pro- *113

nounced. But on appeal, this decree was also reversed

by the court of sessions, and the court below ordered to render

a decree of divorce a vinculo.

A third case was decided in 1816.^ The marriage was in

England; but the parties lived and cohabited together in

Scotland for eight years, and the adultery was committed

there. The question was not one of domicil, for that was too

clear to be questioned, but it was the general and broad ques-

tion, whether the lex loei contractus, or the law of the domi-

cil, was to govern in pronouncing the divorce. Two of the

judges were for following the law of the domicil, and render-

ing a divorce a vvnculo, and the other two were for the lex

loci, and granting only a divorce a mensa. But the court of

review reversed this decree also, and directed the cause to pro-

ceed upon the law of Scotland.

In Butler v. Forbes, decided in 1817,'' the marriage was in

Scotland ; but the real domicil of the parties was in Ireland.

The adultery was committed in Scotland, during a transient

visit there.* The consistory court held, that the law of the

real domicil must prevail over the law of the contract. The

locus delicti was immaterial, but the law of the real domicil

was the governing principle, and they refused any other than

a divorce a mensa. The court of review reversed this decree,

also, and directed a divorce a vinculo.

In Kibblewhite v. Eowlcmd, in 1816," the parties were

Edniondstone v. Lockart, Fergusson, p. 168.

^ Fergusaon, p. 209.

' Ibid. p. 226.
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English, and married and domiciled in England ; but the de-

fendant had committed adultery on a visit to Scotland, and

his wife sued him for a divorce. The consistorial court held,

that both the law of the contract and the law of the domicil

were against a divorce a vinculo, and they refused it.

*114: This *decree was also reversed, and the usual divorce

a mnoulo directed.

I will cite but one more of these Scotch decisions, in which

the subject was discussed in a masterly manner. The case of

Gordon v. Pye was decided in the consistorial court, in

1815.'' The parties were English, and married in England,

and resided there during the whole period of cohabitation.

The husband deserted his wife, and transiently transferred

his domicil to Scotland, and committed adultery there. The

court dismissed the bill, on the principle that the lex lad con-

i/ractus must govern, as the permanent domicil was still in

England, and a divorce a vinculo could not be obtained.

The court insisted, that by \hejus gentiMm, courts in one coun-

try cannot set aside contracts valid in another country where

they were made. A temporary residence, raised for the pur-

pose of jurisdiction, would be vnfraudMTn legis. The lex loci

is the sound rule of decision in respect to marriage contracts

;

and the courts of one country ought not to be converted into

engines for either eluding the laws of another, or determining

matters foreign to their territory. The lex loci ought to pre-

vail over the lex domicilii on just principles of international

policy, as the marriage contract isjure gentium. All Christian

states favour the perpetuity of marriage, and suspicion and
alarm watch every step to dissolve it ; and the plaintiff was
entitled ex comitate, and upon principles of international law,

to the same measure of redress she would be entitled to in

England, and especially when the lex loci contractus, and the

lex domicilii, both concurred, To grant such divorces con-

trary to the lex loci, would be to invite foreigners to come to

Scotland and commit adultery for the sake of the divorce,

and this would hurt the public morals, and pollute a jurisdic-

tion constituted to act in evident hostility to the laws and the

policy of other states.

Fergusson, p. 276.
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*But the court of sessions reversed the decree, in *115

opposition to all this reasoning and doctrine ; and

they insisted that the relation of husband and wife, wherever

originally constituted, was entitled to the same protection

and redress as to wrongs committed in Scotland, that belong

of right to that relation by the law of Scotland. By marry-

ing in England, the parties do not become bound to reside for

ever in England, or to treat one another in every other coun-

try according to the provisions of the law of England. To

redress the violation of the duties and abuse of the powers of

the marriage state, belongs to the law of the country where

the parties reside, and to which they contract the duties of

obedience, whenever they enter its territories. There is no-

thing in the will of the parties that gives the lex loci any par-

ticular force over the marriage contract, or that impedes the

course of \h.& jus publicum, in relation to it ; and it would be

no objection to a divorce, at the instance of a Koman Catho-

lic, that his marriage was, as to him, a sacrament, and by its

own nature indissoluble. Other contracts are modified by
the will of the parties, and the lex loci becomes essential

;

but not so with matrimonial rights and duties. Unlike other

contracts, marriage cannot be dissolved by mutual consent

;

and it subsists in full force, though one of the parties should

be for ever rendered incapable, as in the case of incurable in-

sanity, from performing his i^art of the mutual contract. Ma-
trimonial obligations are juris gentium, and admit of no mo-
dification by the will of the parties ; and foreign courts are

not bound to inquire after that will, or after the municipal

law to which it may correspond. They are bound to look to

their own law, and to hold it paramount, especially in the

administration of that department of internal jurisprudence,

which operates directly on public morals and domestic man-
ners. The consequences would be embarrassing, and proba-

bly inextricable, if thp personal capacities of individuals, as

of majors and minors, the competency to contract marriages,

and infringe matrimonial obligations, and the rights

of domestic '"'authority and service, were to be regu- *116

lated by foreign laws and customs, with which the

mass of the population must be utterly unacquainted. The

whole order of society would be disjointed, were the po-

sitive institutions of foreign nations concerning the domestic
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relations admitted to operate universally, and form privileged

castes, leaving each under separate laws. Though marriage,

contracted according to the lex loci, be valid all the world

over, yet many of its rights and duties are regulated and en-

forced by public law, which is imperative on all who are

domiciled within its jurisdiction. The laws of divorce are

considered as of the utmost importance as public laws, affect-

ing the dearest interests of society ; and they are not to be

relaxed as to a person domiciled in Scotland, because his

marriage was contracted out of it. If two natives of Scotland

were married in France or Prussia, the marriage would be

valid in Scotland ; but would the parties be entitled to come
into court and insist on a divorce a vinculo, because their

tempers were not suitable, or for any of the great variety of

whimsical and absurd grounds for a divorce allowed by the

Prussian code of 1795 ? Certainly not ; and the conclusion

was, that the law of divorce must be governed by the law of

Scotland, whenever the party was sufficiently domiciled there

to enable the court to sustain jurisdiction of the cause.

I have thus given, for the benefit of the student, a pretty

enlarged view of the discussions in Scotland, on this great

question, touching the power of divorce in one country upon
marriage in another. The same question was brought up on

appeal from Scotland, to the House of Lords in England, in

1813, in the case of Tovey v. lAndsey ;^ and Lord Eldon

there stated the decision of the twelve judges to have been,

that no English marriage could be dissolved but by parlia-

ment. The question in the case was, whether an English

marriage could be dissolved by a Scotch court, even
*117 *if the parties were sufficiently domiciled there to found

a jurisdiction of the case. The lord chancellor admit-

ted it to be a question of the highest importance ; and Lord
Eedesdale intimated, that it could not be just, that one party

should be able, at his option, to dissolve a contract, by a law
different from that under which it was formed, and by which

the other party understood it to be governed. The case was
remitted back for review, without any final decision in the

English House of Lords ; but the opinion of Lord Eldon and

1 Dmo's Rep. 117.
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Lord Eedesdale evidently agreed with the decision of the

twelve judges at Westminster, and went to deny the compe-

tency of any court to pronounce a decree of divorce a vinculo

of English marriages, or to pronounce any other decree in

the case than such as would be warranted by the lex lod con-

tractus.'^

* In Conway v. Beazley, 3 Hagg. Eccl. Rep. 639, in the coneistory court of Lon-

don, Dr. Lushington considered it to be still an unsettled question, whether a

Scotch divorce of a marriage in England woutd be necesaarily, and under all cir-

cumstances, invalid in England, if the parties were at the time actually and bona

fide domiciled in Scotland. But he followed the decision in LoUy'H Cane, {supra, p.

110,) and held that a Scotch divorce a vinculo from an English marriage, between

parties domiciled in England at the time of such marriage, was null. Mr. Prater,

in his Treatise on the " Cases illustrative of the Conflict between the Laws of Eng-

land and Scotland, with regard to Man-iage, Divorce and Legitimacy," (London,

1835,) concludes that the laws of England and Scotland ought to be assimilated, by

enabling the English ecclesiastical courts to dissolve marriages for adultery, and to

disallow the plea of recrimination as a bar to the suit, and not to permit desertion

to be a cause of divorce iu Scotland. He further proposes to abolish the law of le-

gitimation in Scotland. The conclusion on this vexed subject to which Mr. Burge

ai'rives, after an able consideration of the question in his Cojnmentaries on Colonial

and Foreign Laws, vol. i. 680—691, is, that the lex loci contractus ought to be in-

voked, when the question is whether a marriage was in the first instance valid in

law, and that the appropriate law by which the dissolubility of the marriage is to

be determined, ought to be that of the actual domicil.

This great question has at last been settled in the English House of Lords in

conformity with the principle of the Scotch decisions. In Warrender v. Warrender,

2 Shaw (b M'Lean, 189. 9 Bligh, 89, decided in the court of session in Scotland,

the husband was a native of Scotland, where he continued to retain his domicil.

He married in England an English woman, and for adultery committed by the

wife in France, he sued in the Scotch court for a divorce, and the court held that

they had jurisdiction over the case, and dissolved the marriage, and the decisioD

was afSrmed, on appeal to the House of Lords in 1837. Lord Chancellor

Brougham, in his opinion delivered in the House of Lords in that case, observed

that Lolly's Case only settled that an English marriage could not be dissolved for

English purposes, by any proceedin": in a foreign jurisdiction, and that the divorced

party would still be entitled to the rights, and subject to the disabilities of a mar-

ried person in England. But he held that Lolly's Case was not founded on sound

principles, and that there was an irreconcilable inconsistency in the proposition that

the Scotch law was all powerful to make a valid marriage, and utterly incompe-

tent to dissolve it; and that if the courts could recognise the foreign law as to the

creation, they ought equally as to the rescission of the contract of marriage. The

decision of the lords in this case essentially overruled Lolly's Case, and settled that

Scotch courts have jurisdiction in divorce, when the domicil has been acquired^

without having regard to the native country of tlie parties, or of their marriage
_

The decision, and the order for re-argument, in the case of Birtwhistle v. Vardill,
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Upon the principles of the English law, a marriage con-

tracted in E"ew-Tork cannot be dissolved, except for adultery,

by any foreign tribunal out of the United States ; because the

lex loci contractus ought to govern ; and if a divorce by a

judicial proceeding in one of these United States be entitled

to a different consideration in others, it is owing to the force

which the national compact, and the'laws made in pursuance

of it, give to the records and judicial proceedings of other

states. If, however, a marriage in New-York should be dis-

solved, not by a regular judicial sentence, but by an act of

the legislatiire in another state, passed specially for the piir-

pose, and for such a cause not admissible here, would such a

divorce be received here as binding ? A statute, though not

in the nature of a judicial proceeding, is, however, a record

of the highest nature ; and in some of the states, all their di-

vorces are by special statutes. But if a statute, though a

matter of record, was to have the same effect in one state as

in another, then one state would be dictating laws for another,

and a fearful collision of jurisdiction would instantly follow.

That construction is utterly inadmissible. While it is con-

ceded to be a principle of public law, requisite for the safe

intercourse and commerce of mankind, that acts valid

*118 *by the law of the place where they arise, are valid

everywhere, it is, at the same time, to be understood

infra, p. 209, D. d, have gone far to disembarrass the collision between English and

foreign law from some of its most distressing results.

In Dorsey v. Dorsey, 7 Watts, 349, it was held by the Supreme Court of Penn-

sylvania, that the law of the actual domicil of the party at the time of committing

the injury, was the rule in cases of divorce for every thing but the original obliga-

tion of marriage ; and that, although the original domicil and marriage of the par-

ties were in Pennsylvania, the court had no jurisdiction of a cause of divorce alleged

to have been committed in Ohio by the husband, while his domicil was in the state

of Ohio. Ch. J. Gibson briefly but forcibly sustained the principle of the decision.

So, in Kentucky, it is held that no state or nation has power to dissolve the mar-

riage contract between citizens of any other state or nation, not resident or domi-

ciled within its limits, for no nation could preserve its social order, if any other

foreign state could, without its consent, dissolve or disturb that most important do-

mestic institution of marriage. The principle that no foreign power can control the

marriage contracts of foreigners, not domiciled within its jurisdictional limits, was

clearly illustrated in the opinion of Ch. J. Robertson, and it rests upon the soundest

basis of policy and sovereignty, and a decree of divorce was held to be void against

a husband who was never domiciled in the state. Maguire v, Maguire, 1 Datia's

Rep. 181.
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that this principle relates only to civil acts founded on the

volition of the parties, and not to such as proceed from the

sovereign power. The force of the latter cannot be permitted

to operate beyond the limits of the territory, without effecting

the necessary independence of nations. And, in the present

case, it is to be observed, that the act of congress of the 26th

of May, 1790, ch. 11, prescribing the mode of authenticating

records, only declares the faith and credit to be given to the

records and judicial proceedings of the courts in the several

states ; and the supplementary act of the 27th of March, 1804,

ch. 56, relates only to office books kept in the public offices,

and has no bearing on this point. But if, instead of a di-

vorce by statute ex diredo, the act should refer a special case

to a court of justice, with directions to inquire into the fact,

and to grant a divorce, or withhold it, as the case might re-

quire, would that be a judicial proceeding, to which full effect

ought to be given ? A number of embarrassing questions of

this kind may be raised on this subject of interfering jurisdic-

tions, and some of them may, probably, hereafter exercise

the talents, and require the application of the utmost dis-

cretion and wisdom of the courts of justice. I have done as

much as becomes the duty which I have assumed, in bring-

ing into view the most material decisions which have taken

place, and stating the principles which have been judicially

recognised. »

(3.) Effect offoreign judgments amd suits.

1. Foreign judgments.

In cases not governed by the constitution and laws of the

United States, the doctrine of the English law generally, and
with some few exceptions, is the law of this country, as to the

* In Tolen v. Tolen, 2 Blackf. Ind. Rep. 407, a di-vorce a vinculo for adultery

was sustained in Indiana, though the parties were married in another state, where

they resided, and the cause of divorce arose there, and the defendant continued to

reside there, and had constructive notice only of the suit of his wife for a divorce

by publication ; but she had for some years been a bona fide citizen of Indiana, and

acquiied a domicil animo manendi. The decision was founded upon the authority

of the statute of 1831, which allowed suits for a divorce for just cause to all per-

sons who bad resided in the state one year, and as against non-residents, on giving

constructive notice by publication.
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force and effect to be given to foreign judgments. I shall

probably take occasion, in subsequent parts of these lectures,

to consider the effect to be given here to foreign contracts,

foreign assignments, foreign official acts, and other various

transactions in the course of business, as the subjects

*119 to which *they can be applied may render easy and

pertinent the consideration of this branch of municipal

and general jurisprudence. At present it will be sufficient to

show, in connection with this inquiry, that the English law

is exceedingly, if not peculiarly liberal, in the respect whichit

pays to foreign judgments, in all other cases, except the case

of a foreign divorce of an English marriage. As early as the

reign of Charles II., Lord Chancellor Nottingham maintained,

in the House of Lords, in Cottington's pase,^ that a foreign de-

cree of divorce, in the case of a foreign marriage, was conclu-

sive, and could not be opened, or the merits re-examined. It

was against the law of nations, he observed, not to give credit

to the judgments and sentences of foreign countries, till they

be reversed by the law, and according to the forms of those

countries wherein they were given. He referred to Wier's

case, o Jas. !.,'> wherein a judgment in debt having been ren-

dered in Holland against an Englishman, he fled from execu-

tion to England, and the judgment being certified, the de-

fendant was imprisoned in the admiralty for the debt, and the

K. B., upon habeas corpus, held the imprisonment to be law-

ful, and that " it was by the law of nations that the justice of

one nation should be aiding to the justice of another nation,

and the. one to execute the judgments of the other." It has

become a settled principle in the English courts, that where

a debt has been recovered of a debtor, under the process of

foreign attachment, fairly and not collusively, the recovery is

a protection to the garnishee against his original creditor, and

he may plead it in bar." (1)

* Note to 2 Swanst. Rep. 242, from Lord Nottingham's MSS.
>> 1 Rol. Abr. 530. pi 12.

= Chevalier V. Lynch, Doug. Rep. 170. Cleve t. Mills, Oooke'sB. Z. 243. Al-

len y. Dundas, 3 7erm Rep. 125. M'Daniel v. Hughes, 3 East, 367. Hnxham v.

Smith, 2 Campb. N. P. Rep. 19. Embree & Collins v. Hanna, 5 Johns. Rep. 101.

(1) CumiDings T. Banks, 2 Bari. S. C. Rep. 602,
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A distinction lias teen taken since the time of Lord
^

Nottingham, between a suit *bronght to enforce a *120

foreign judgment, and a plea of a foreign judgment in

bar of a fresh suit for the same cause. No sovereign is

obliged to execute, within his dominion, a sentence rendered

out of it ; and if execution be sought by a suit upon the judg-

ment, or otherwise, he is at liberty, in his courts of justice, to

examine into the merits of such judgnient ; for the effect to

be given to foreign judgments is altogether a matter of comi-

ty, in cases where it is not regulated by treaty. In the former

case of a suit to enforce a foreign judgment, the rule is, that

the foreign judgment is to be received, in the first instance,

zs, ]y)^imafacie evidence of the debt, and it lies on the de-

fendant to impeach the justice of it, or to show that it was
irregularly and unduly obtained. (1) This was the principle

declared and settled by the House of Lords, in 1771, in the

case of Sinclair v. Fraser, upon an appeal from the court

of session in Scotland. » But if the foreign judgment has

Holmes v. Remsen, 4 Johns. Ch. Rep. 460. Where proceediogs are in rem, all

persons who could have asserted a right to the property become parties by the moni-

tion, and all judgments founded upon such proceedings, whether they regard real

or personal property, being within the jurisdiction of the court, are held valid and

binding, as being res judicata in every other country, in respect to all matters of

right and title, transfer and disposition of the property. Rose v. Himley, 4 Oranch,

241. 7 Mil 429. S. P. Grant v. M'Lachlin, 4 Johns. Hep. 34. Curia Philipica,

part 2, sec. 22. cited and proved on trial as containing the same and the true Span-

ish law on the point. 2 Binney's Rep. 230, note. Bauduc's Syndics v. Nicholson,

4 Miller's Louis. Rep. 81.

• Cited in the case of the Duchess of Kingston, 1 1 State Tr. by Barg. 222 ; and
also in Walker v. Witter, Doug. Rep. 1 ; and in Galbraith v. Neville, ibid. 6, note.

See, also, Lord Kenyon's opinion in this latter case, 5 East, 476, note; and also

Lord Mansfield's opinion in Walker v. Witter, and the opinion of BuUer, J., in Gal-

braith V. Neville, and the opinion of Lord Ch. J. Eyre, in Philips v. Hunter, 2. H.

Blacks. Rep. 410. Hall v. Odber, 11 East, 124. But in Martin v. Nichols, 3

Simon's Rep. 458, the vice-chancellor has undertaken to controvert the doctrine in

Sinclair v. Frazer, and he held that a foreign judgment could not be questioned,

not merely when it comes in collaterally or by way of defence, but in a suit brought

directly upon it to enforce it. It is requisite, however, in order to recognise and

give effect in any way to a foreign judgment, that the court which pronounced it

was competent to the case, and had due and lawful jurisdiction over the cause and

(1) Noves V. Butler, 6 Sari. S. O. Rep. 618. Though the judgment is on\y prima facie evi-

dence of facts, which go to cstabliBh the jurisdiction of the court rendering the judgment, yet it is

conclusive as to other facts.
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been pronounced by a court possessed of competent juris-

diction over the cause and the parties, and carried into ef-

fect, and the losing parties institute a new suit upon the

same matter, the plea of the former judgment constitutes

the parties, and that there had been regular judicial proceedings ; and this is the

case whether the proceedings which led to the judgment be in rem or inpersonam.

Sawyer v. The Maine F. & M., Ins. Co. 12 Mass. Rep. 291. Bradstrcet v. Nep-

tune Ins. Co. U. S. C. C, Boston, October, 1839, 3 Sumner, 600. Story s Com. on

the Conflict of Lama, pp. 492, 493, 494. See, also, supra, vol. i. p. 251. n. b. The

present inclination of the English courts is in confoitnity with the opinion of the

vice-chancellor. Lord EUenborough, in Tarleton v. Tarleton, 4 Maule <Sc Selw. 21.

Guinness v. Carwell, \ B. & Adolph. Hep. 429. Bequet v. M'Carthy, 2 ibid. 951.

See, also, Starkie on Evidence, vol. I p. 208. The arguments and authorities for

and against the latter doctrine of the English courts, that a foreign judgment,

regularly obtained, is conclusive ex comitate gentium, as well where it is sought to

be enforced as when it is interposed by way of plea, are fully and ably stated and

considered in Southgate v. Montgomerie, in the Scotch court at Edinburgh, in

1835. The lord ordinary (Jeffrey) decided that foreign judgments were only

prima facie evidence of the claim, and the discussions alluded to were on appeal

from that decision. It would seem from the case of Smith v. NicoUs, 5 Bingham

N. C. 208, that the English courts are returning to the old doctrine of Mansfield,

Eyre and Kenyon, that in assumpsit on a foreign judgment, the judgment is only

prima facie evidence of the debt. In Houlditch v. Donegal, (8 Bligh, 301,) the

result of the judgment of the House of Lords was, that there were cases in which it

was competent for the court to look into the ground and reasons of the foreign

judgment, and satisfy itself as to the law of the country. And in Koster v. Sapte,

(1 Curteis, 691,) in the prerogative court of Canterbury, Sir Herbert Jenner admit-

ted, that under certain circumstances, as where there was a question as to jurisdiction,

or whether the party was cited according to law, and for some other purpose, a

foreign decree might be examined, but that it could not be opened, in order to

examine by your own lights and knowledge whether a foreign judgment was

pronounced on good ground or not. See, also, on this subject, Bradstreet v. Neptune

Ins. Co., U. S. C. C, Boston, October, 1839, 3 Sumner, 600. The Law Reporter

for January, 1840. Price v. Dewhurst, 8 Simons, 279. Mr. Justice Story reasons

strongly in favour of the latter doctrine of the absolute conclusiveness of foreign

judgments
;
{Oom, on the Conflict of Laws, pp. 506, 507,) and that is certainly the

more convenient and the safest rule, and the most consistent with sound principle,

except in cases in which the court which pronounced the judgment has not due

jurisdiction of the case, or of the defendant, or the proceeding was in fraud, or

founded in palpable mistake or irregularity, or bad by the law of the rei jiidicatce

;

and in all such cases the justice of the judgment ought to be impeached. Not only

Vattel, but Huberas and other civilians cited by Henry on Foreign Law, maintain

the entire validity of foreign judgments in eveiy other country. Vattel, b. 2, ch. 7.

sec. 84, 85 . Hvierus de Conflictu Legum, lib. 1. tit. 3. sec. 3. 6. Henry on Foreign

Law, 74, 75, 76. In Boston India R. Factory v. Hoit, 14 Vermont R. 92, it was

held that assumpsit was not the proper action on a judgment of another state, but

it should be a debt on the record of the judgment. See supra, vol. L p. 260.
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an absolute bar, proyided the subject, and the parties, and

grounds of the judgment, be the same. It is a res judicata,

which is received as evidence of truth ; and the exceptio rei

judicatdB, as the plea is termed in the civil law, is final and

conclusive.^ This is a principle of general jurisprudence,

founded on public convenience, and sanctioned by the usage

and courtesy ofnations. ^ (1) The rule of the Englishlaw

has been *very generally recognised in the courts of *121

justice in this country, in cases not affected by the

Constitution and law of the United States.<= There is one ex-

ception in the jm-isprudence of some of the states, as to the

force and effect of foreign sentences in the prize courts of ad-

miralty, bearing upon neutral rights. While those sentences

are regarded in the courts of the United States as binding

and conclusive upon the same questions,'' there has been

some difference of opinion, and some collisions on this point,

in the decisions in the state courts. « The weight of judicial

• Hughes V. Cornelius, iJoym. 473. S. C. 2 SAoioer, 232. Burrows v. Jemino, Sir.

133. Hamilton v. The Dutch East India Company, 8 Bro. 0. P. by Tomlins, p. 264.

Iiothian v. Henderson, 3 Bos. & Pull. 499. Graham v. Maxwell, 2 Duw. Par. Cases,

314. Lord Ch. J. Eyre, in l^hilips v. Hunter, 2 M. Blacks. Rep. 410. Tarleton v.

Tarleton, 4 Alaule & Selw. 20. Thompson v. Tolmie, 2 Peteri^ U. S. Kep. 157.

Labanne v. Moreau, 13 Louis. Rep. 437.

'' Vattel, b. 2. ch. 7. sec. 84, 85. Marten^ Summary of the Law of Nations, b. 3.

ch. 3. sec. 20. JErslcs. Inst, of Scots' Law, vol. ii. p. 735. Kaime's Pr. of Equity,

Tol. ii. p. 366, or, b. 3. ch. 8. sec. 6. Notes to vol. i. p. 6, of More's edit, of Lord

Stair's Institutions, A judgment while it stands, cannot be impeached by the

parties or privies to the record, in a collateral action or in another court. This is a

general principle. De Medina v. Grove, 10 Ad. <k El. R. N. S. 152. This case has

been affirmed in the Exchequer Chamber, id. 172.

' Hitchcock <fe Fitch v. Aikin, 1 Cainei Rep. 460. Goix v. Low, 1 Johns. Gas.

393. Taylor v. Bryden, 8 Johns. Rep. 178. Aldrich v. Kmney, 4 Gonn. Rep. 380.

Bissel V. Briggs, 9 Mass. Rep. 463. Washington, J., 4 Granch, 442. Taylor v.

Phelps, 1 Harris & Gill, 492. Barney v. Patterson, 6 Harr. & Johns. 182.

Story's Gom. on the Conflict of Laws, 608, and the numerous cases there collected.

A judgment on a trustee process in one state, will protect the trustee in a suit in

another state for the same debt. Ocean Ins. Co. v. Portsmouth H. R. Co. 3 Metcalf,

420.

* Croudson v. Leonard, 4 Granch. 434. Rose v. Himely, ibid. 241. Hudson v.

Guestier, ibid. 281. Bradstreet v. The Neptune Ins. Co. 3 Smimer's Rep 600.

" They were declared to be conclusive, accoidiiig tu the English rule, upon the

(1) Monroe v. Douglas, 4 Scmdf. Ch. B 126. In His important case, the whole subject of

foreign judgments was discussed by the Ass. 7. C. (.Sand/ord) with rare perspicuity and

learning. i

YoL. II. 7
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authority appeal's, however, to be decidedly in favour of the

binding force and universal application of the doctrine of the

English law. a

question of neutral property, in a subsequent suit upon the policy of insurance, by
the courts of law in New-York. Ludlows v. Dale, 1 John). Cos. 1 6. Vanden-

heuval v. Utica Insurance Company, 2 ibid. 127. But the doctrine in those cases

was reversed in the Court of Errors. 2 76. 451. They were declared to be con-

clusive, by the Supreme Court of Pennsylvania, in 1 Binney's Rep. 299. note ; but

the legislature' of that state, by an act passed in March, 1809, declared that they

should not be held conclusive. They were held to be binding in South Carolina,

2 Bay, 242 ; in Connecticut, 1 Day, 142 ; in Massachusetts, 6 Mass. Rep. Vtl ; in

Maryland, Gray v. Swan, 1 Sarr. & Johns. 142 ; but an act of the legislature of

Maryland, in 1813, ch. 164, reduced the sentences of condemnation of foreign prize

courts to the character oiprimafacie proof. They were held conclusive in Cucullu

V. Louisiana Ins. Co. 17 Martin, 464.

» Admiralty courts, being courts of the law of nations, their seal is judicially

taken notice of in the courts of other countries, without positive proof of its authen-

ticity; (Teaton v. Fry, 5 Cranch, 335. 343. Thompson v. Stewart, 3 Conn. Rep.

Ill ;) though the rule is different as to the seal of other foreign courts, and it must

be proved, like any other fact. (Delafield v. Hand, 3 Johns. Rep. 310. Desobi-y

T. De Laistre, 2 Harr. tk Johns. 192. Heniy v. Adey, 3 £ast, 221.) The question

touching the effect of foreign judgments has been frequently and very extensively

and profoundly discussed, before the French tribunals ; and it is surprising to ob-

serve the very little respect or comity which has hitherto been afforded to the

judicial decisions of foreign nations, in so enlightened, so polished and so commer-

cial a countiy as France.

The French jurisprudence on this subject disclaimed any authority derived from

the_;«« gentium, and it was placed entirely upon the basis of the royal ordinance of

1 629. That ordinance declared, that foreign judgments, for whatever cause, should

not be deemed to create any lien, or have any execution in France ; and that not-

withstanding the judgments. Frenchmen, against whom they might have been ren-

dered, should not be affected by them, but be entitled to have their rights discussed

de novo, equally as if no such judgment had been rendered. Opinions to that effect,

given by several celebrated advocates of the parliament of Paris, as early as 1 664,

are published in the ^pendix to Henry's Treatise on Foreign Law, published at

London, 1823.

Mmerigon, {Traiti des Ass. ch. iv. sec. 8. ch. xii. sec. 20,) said that the rule applied

equally in favour of strangers domiciled in France, and it applied, whether the

Frenchman be the plaintiff or xJefendant; but as to foreign judgments between

strangers, they might be executed in Fiance, without any examination of the merits.

The principle in the civil and French law is, that a judgment is conclusive only

between the parties.

It has, however, been a vexed question, whether foreign judgments, as between
strangers, were entitled to any notice whatever, or were to receive a blind execu-

tion, without looking into their merits. There seems to have been much vibration

of opinion, and doubt and uncertainty on this point.

In the elaborate argument which M. Merlin delivered before the court of cassa-

tion, in the case of Spohrer v. Moe, and which he has preserved entire in his
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2. Of lis pendens.

A lis per^ns, before the tribunals of another jurisdiction,

Questions du Droit, tit. Jugement, sec. 14, he showed, by many judicial precedents,

that the French law (jurisprudence des arrets) had been uniform from the date of

the royal ordinance down to this day ; that nothing which had been judicially de-

cided under a foreign jurisdiction, had any effect in France, and did not afford

any ground or colour even for the exceptio rei judicata. He maintained that the

law did not distinguish between cases, for that all foreign judgments, whoever

might be the parties, whether in favour or against a Frenchman with a stranger, or

whether between strangers, and whether the judgment was by default, or upon

confession or trial, were of no avail in France, and the jurisprudence des arrets re-

jected every such distinction. Whenever this rule had been suspended, it had been

occasioned by the force .of special treaties, such as that between France and the

Swiss cantons, in 1777 ; or accorded by way of reciprocity to a particular power,

such as in the case of the Duke of Lorraine, in 1738. The judgment of the court

of cassation, on appeal, rendered in the year 12 of the French republic, was, that

the foreign judgment, in that case, in which a Frenchman was one of the parties

and a Norwegian the other, was of no effect whatever. ( Vide Repertoire die Juris-

prudence, tit Judgmenti sec. 6. Questions du Droit, h. t. sec 14.) Afterwards, in

the case of Holker v. Parker, decided in the court of cassation in 1819, it was set-

tled upon the authority of the new Oode Civil, Nos. 2123 and 2128, and of the

Code de Procedure, No. 546, that the ordinance of 1629 no longer applied, and that

the codes made no distinction among foreign judgments, and rendered them all

executory, or capable of execution in France, after being subject to re-examination
;

and whoever sought to enforce a foreign judgment, must show the reasons on

which it ia founded. ( Vide Questions du Droit, par M. Merlin, tit. Judgment, sec.

14.) In that very case it bad been previously decided, by the court of the first

instance, at Paiis, in 1815, that a foreign judgment was to be I'egarded as defini-

tive between strangers, and to be executed in France, without their courts being

permitted to take cognizance of the merits. The royal court of Paris, in 1816, on

appeal, decided otherwise, and declai-ed that foreign judgments had no effect ia

France, and that the principle was unqualified and absolute, and was founded oa

the sovereignty and independence of nations, and could be invoked by all persons,,

subjects and strangers, without distinction. The court of cassation, on a further

appeal, decided that they were to be regarded sub modo ; they were not to

be of any force without a new investigation of the merits; for a blind submission.

to them would be repugnant to the nature of judicial tribunals, and strike at the

right of sovereignty within every independent territory. I have said thai the rule

was settled in that case ; but it seems to be difficult to know when or how the rule

on this subject can be deemed settled in France, for the conflict of opinions be-

tween their various tribunals, and at different periods of time, is extraordinary.

This vei'y question, whether a foreign judgment between two strangers could re-

ceive execution in France without revision or discussion, was raised in January,

1824, before a tribunal at Paris, between Stackpoole v. Stackpoole and others, and

it was decided in the negative, after a discussion on each side, distinguished for

depth of learning and a lustre of eloquence not to be surpassed. M. Toullier ven-

tures to consider the French jurisprudence, or the droit public of France, as being

irrevocably established by the decree of the court of cassation, in 1819, and he
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has, in cases of proceedings in rem, been held to be a good

plea in abatement of a suit. (1) Thus, where a credit-

*123 or of A., a *bankrupt, had lona fide and by regular

process, attached in another state a debt due to A. and

in the hands of B., it has been held, that the assignees of the

bankrupt could not, by a subsequent suit, recover the debt of

B.* The pendency of the foreign attachment is a good plea

in abatement of the suit.i' Jn such a case, the equity of the

considers it as resting on sound foundations. Foreign judgments are no longer

absolute nullities, since they can be declared executory, after the French courts

have taken cognizance of the merits of them, and have acted, in respect to them, in

the nature of a court of appeal. The rule applies to aU foreign judgments -without

distinction, and the French courts will admit the proofs taken in the foreign courts

—locus regit actum. Vide Taullier's Droit Civil Franfaise, suivant Tordre du

Code, tome x. No. 76 to 86. The French and the English law have now, at last,

approached very near to each other on this interesting head of national jurispru-

dence. They agree perfectly when the foreign judgment is sought to be enforced

;

but the French courts will not permit, as they certainly ought, a plea of a foreign

judgment in bar of a new suit for the same cause, to be conclusive, if fairly pro-

nounced by a foreign court, having a jurisdiction confessedly competent for the

case. So far the French jurisprudence still wants the true spirit of international

comity. See Merlin, Repertoire, tit. Judgment, sec. 6. Fardeafu», Droit Com-

mercial, tome V. p. 1488.

• Le Chevalier v. Lynch, Doug. Sep. 170.

' ' Lord Holt, in Brook v. Smith, 1 Salk. Rep. 280. Embree & Collins v. Hanna,

5 Johns. Rep. 101. Carrol v. M'Donough, 10 Martin's Louis. Rep. 609. This is

now the recognised doctrine in the Supreme Court of the L'^nited States. Wallace

V. McConnell, 13 Petem, 136. The priority of suit will determine the right. See

Irvine v. Lumbermen's Bank, 2 Walts & Herg. 190. Lowry v. The Same, ib. 210.

But in "ft'estSyndic v. McConnell, 5 Miller's Louis. Rep. 244, it was held, that

the pendency of a suit by foreign attachment, for the same cause of action, in

another stat«, could not be pleaded in abatement of the action instituted in Louisi-

ana ; though it might tend to modify the relief, so as to stay execution until the

party credits and accounts for the proceeds of the property seized abroad, or else

dismisses the foreign attachment

The Court of Chancery of New-York will not restrain, by injunction, a defendant

fi-om prosecuting a foreign suit previously commenced. Mead v. Merrit, 2 Paigt^t

R£p. 402 ; though this has been done in the English chancery under special circum-

stances. Bnshby v. Munday, 5 Mad. Rep. 297. It has been done where the

proceeding in a foreign court was instituted by the same party as to the same

matter. 1 Simon cfc Stewart, 16.

(1) The pendency of a replevin in a state comt to eetUe a right of property in avegsel, is a bar

to a libel in admiralty to settle the same right between the same parties—though not technically

a bar a&aHs pendens, yet effectively so to prevent a conflict of Jurisdiction. Taylor t. The

Eoyal Saion, Wallace, Jr. B. V. S. C. 0. 811,
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maxim, Qui prior est tempore potior estjure, forcibly applies.

Unless the plea in abatement was allowed in sncb a case, the

defendant would be left without protection, and would be

obliged to pay the debt twice ; for the courts which had ac-

quired jurisdiction of the cause by the priority of the attach-

ment, would never permit the proceeding to be defeated by

the act of the party going abroad, and subjecting himself to a

suit and recovery against him in another state ; or by insti-

tuting proceedings, in order to avoid or arrest the course ^f

the suit first duly commenced against him.^^ But ge-

nerally, a personal arrest *and holding to bail in a *125

foreign country, cannot be pleaded in abatement ; and

it is no obstacle to a new arrest and holding to bail for the

same cause in the English courts, and they will not take ju-

dicial notice of an arrest in a foreign country, or i"n their own

plantations ;'• and the same rule of law has been declared in

this country. •= (1)

* Pavker Cb. J., in Tappan v. Poor, 15 Mass. Rep. 433. S. P. in Embree &
Collins T. Hanna, 5 Johns. Rep. 103, 104.

' Maule V. Murray, 1 Term Rep. 4'70. Imlay v. EUefsen, 2 East. 453. Bayley

V.Edwards, 3 Swauston's Rep. 103. Salmon v. Wootton, 9 Dana's Rep. 423.

Tbe Couit of Appeals in Lower Canada, in tbe case of,Eu8sell v. Field, (1833,)

followed tbe English rule, and held that the plea of a suit pending in Vermont,

between the same parties, for the same cause of action, was no bar to the new suit

in the Canadian court.

' Bowne v. Joy, 9 Johns. Rep. 221. Mitchell v. Bunch, 2 Paige's Rep. 606.

Godfrey V. Hall, i Miller's Zouis. Rep. 158. Peyroux v. Davis, 17 Louis. Rep.

479. But where there are two tribunals under the same government, of concurrent

and complete jurisdiction, the jurisdiction of that tribunal which first takes cogni-

zance, by process, of the subject matter of controversy, is conclusive. Smith v.

Mclver, 9 Wlieaton, 532. The ship Robert Fulton, 1 Paine, C. G. U. S. 620

Slyhoof V. Flitcraft, 1 AshmeacCs Rep. 171. Whether a lis pendens in another

state, between the same parties, for the same cause, was a good plea in abatement,

was left as a doubtful question, in Casey v. Harrison, 2 Dev. N'. C. Rep. iii. Ch.

J. Gibson, in Ralph v. Brown, 3 Watts & Serg. 399, assumes that such a plea in

such a case would be good. In the case of torts or joint contracts, a plea in abate-

ment of another action pending, for the same cause, against a co-trespasser or

joint contractor, is bad. There may be several recoveries, but only one satisfaction,

Henry v. Goldney, 1& M. ch W. Rep. 494.

(1) The principle of Us pendens is, that the proceedings must be of such a character as to

point out to all the world the property or rights affected by them. It can only affect rights ac-

quired subsequently to such proceedings ; and to defeat the claims of a bonafide purchaser, the

suit must be prosecuted with reasonable diligence. Lewis v. Mew, 1 Stroi. Hq. R. 180. Clarkson

T. Morgan, 6 B. Han. Bep. 441.
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(4.) Of divorce a mensa et thoro.

The statute of New-York" authorized the court of chancery

to allow qualified divorces a mensa et thoro founded on the

complaint of the wife, of cruel and inhuman treatment, or

such conduct as renders it unsafe and improper for her to

cohabit with her husband ; or for wilful desertion of her, and

refusal or neglect to provide/or her. The court may decree

a separation from bed and board for ever, or for a limited

tiAe, in its discretion, and the decree may be revoked at any

time by the same court by which it was pronounced, under

such regulations and restrictions as the court may impose,

upon the joint application of the parties, and upon their pro-

ducing satisfactory evidence of their reconciliation.''

To entitle the court to sustain such a suit, (1.) the parties

must be inhabitants of the state
; (2.) or the marriage must

have taken place in the state, and the wife must be an actual

resident at the time of exhibiting the complaint
; (3.) or the

parties must have been inhabitants of the state at least one

year, and the wife an actual resident at the time of filing the

bill."

These qualified divorces are allowed by the laws of almost

all countries, and it is assumed that they prevail generally in

the United States, in cases of extreme cruelty, though they

are unknown in some of them, as for instance in New-Hamp-

shire, Connecticut, Ohio, Indiana and South Carolina.^ In

* N. Y. Revised Statutes, vol. ii. p. 146.

^ N.Y. Revised Statutes, vol. ii. pp. 146, 147, sec. 50, 51. 56.

• Ibid. 146, sec 50.

^ In LouiaiaDa, the divorce a mensa leads to the divorce a vinculo, if the parties

be not reconciled in two years. Savoic v. Ignogoso, 1 Louis. Rep. 281 ; and in

Vu'giniain seven years; act of 1841. In Massachusetts, divorces from bed and

board are allowed for causes of extreme cruelty in either party, and in favour of

the wife when the husband shall utterly desert her, or grossly or wantonly and

cruelly refuse or neglect to provide (if able) suitable maintenance for her. Mass.

Revised Statutes, 1 85. In Vermont, New-Jersey, Kentucky, Mississippi, Tennessee,

Alabama and Michigan, divorce a mensa et thoro may be granted for extreme cru-

elty, and in some of those states for wilful desertion for two years. Act of Michi-

gan, April ith, 1833. Lockridge v. Lockridge, 3 Dana's Ken. Rep. 28. Holmes v.

Holmes, Walker's Miss. Rep. 474, Elmer's Digest, 140. Laws of Vermont, p.

364. 4 Aiken's Ala. Dig. 2d edit. 131. Statute Laws of Tennessee, 1836, p. 261.

In the Dutch law, and in Scotland, wilful abandonment of either party without due

causes for a long time, is ground for a decree of divorce. Van Leevwen's Roman-
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England, they are allowed only propter scevitiam cmt

aduUerium ; and where there is a separation *for such *126

a cause, if the parties come together again, the same

cause cannot be revived. f^

In determining what is scBvitia, by the ecclesiastical law,

we find it stated in Eoam v. Evam,^ that it is necessary

there should be a reasonable apprehension of bodily hurt. The

court keeps the rule very strict. The causes must be grave

and weighty, and show such a state of personal danger as that

the duties of the married life cannot be discharged. Mere

austerity of temper, petulance of manners, rudeness of lan-

guage, a want of civil attention, even occasional sallies of

passion, if they do not threaten bodily harm, do not amount

to that cruelty against which the law can relieve. (1) The

wife must disarm such a disposition in the husband by the

weapons of kindness. <=

This being the rule of the English courts, it would appear

that divorces a nisnsa are placed, by the statute of New-
York, on rather broader ground. They are not only for

cruelty, but generally for such conduct on the part of the

husband towards his wife as renders it unsafe and improper

for her to cohabit with him, and be under his dominion and

control. Probably the word imsafe, in our statute, may mean
the same thing as the reasonable apprehension of bodily hurt

in the English cases. <* It was considered, in the case of

Dutch Law, 85. Ersh. Inst. 6. 1. tit. 6. sec. 14. Divorces from bed and board

were uokaown to the ancient church, and were first established by the decrees of

the council of Trent.

* Lord Eldon, 11 Vesey, 632. Cohabitation is not always a condonation for

cruelty on the part of the husband under gross circumstances. Snow v. Snow, Con-

sistory Court, London, Hil. 1842.

I" 1 Haggards Consist. Rep, 35.

• 1 Ibid. 364. 409. vol. ii. p. 148. Neeld v. Neeld, 4 Haggards Eccl. Rep. 363

Pothier, Traite du Gontrat de Marriage, sec. 609. 2 Mass. Rep. 160. 3 Ibid. 321.

4 Ibid 687. Finley v. Finley, 9 Dana's Rep. 62. But it is cruelty, in judgment of

law, if the wilful conduct of the husband exposes the wife to bodily hazard and in-

tolerable hardship. D'Aguilar v. Aguilar, 1 Haggard's Eccl. Rep. 11Z.

' It has been so understood in Mason v. Mason, 1 Edw. Oh. Rep. 292.

(1) Shaw T. Shaw, IT Omn. U. 189. In this case the subject of cruelty is extensively ex-

amined. See, also, a case in the House of Lords, Paterson v. Paterson, 12 Eng. I. & E. It. 19.
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Bmrere v. Barrere,^ that tlie danger or injury must be

serious, and the slightest assault or touch in anger was not,

in ordinary cases, suflScient. It was likewise held, in that

case, that the separation need not be declared to be for any

specific time, but may be left general and indefinite,

*127 with *liberty to the parties to be reconciled when they

please, and to apply to be discharged from the decree.

The decree of divorce is always, by the canon law, sub spe

reGonciliationis .^

The statute above referi-ed to seems to have considered the

wife as the only infirm party who stands in need of such pro-

tection, for it confines the divorce a mensa for cruelty, deser-

tion, or other improper conduct, to' such conduct in the hus-

band ;<= but the English ecclesiastical law makes no such

distinction, and divorces are granted, on a bill by the hus-

band, for cruel usage by the wife.^ Upon these separations

from bed and board, the children that the wife has during the

separation, are bastards, for due obedience to the decree is to

be presumed, unless the contrary be shown.« If, however,

cohabitation between the husband and wife existed, the pre-

sumption of illegitimacy is destroyed. This is the general

law; and when the Neio-Yorh Bevised Statutes^ declared

that a child begotten and born during the separation of its

mother from her husband, pursuant to a divorce a mensa et

thoto, shall be deemed a bastard, it is to be taken, as I Appre-

hend, subject to the same qualifications which accompanied

the general rule.

« 4 Johm. Ch. Rep. ISt.

' Bums' Ecd. Law, tit. Marriage, ch 11. sec 4. Oughion's Ordo Jud. tit. 216.

sec. 3. Bynk. Q. Jur. Priv. b. 2. ch. 8.

" Vanveghten t. Vanveghten, 4 /oAms. Ch. Rep. 501. By a statute of New-York,

of April 10th, 1824, ch. 205. sec. 12, the court of chancery was authorized to decree

a divorce a mensa, on the complaint of the husband, and that provision is deemed to

be in force, notwithstanding the subsequent general provision in the revised laws,

confining that remedy to the wife. (1) Peny v. Perry, 2 Paige's Rep. 501.

^ Kirkman v. Kirkman, 1 Haggard^s Consist. Rep. 409.

• St. George v. St. Margaret, 1 Salk. 123.

' Vol. i. p. 641.

(1) A BiDgle act of violence is not sufficient. It mustappearthatthe husband vill not be able

to protect himself and family. Perry v. Perry, 1 £art. Ch. M. 516.
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These qualified divorcea are regarded as rather hazardous

to the morals of the parties. In the language of English

courts, it is throwing the parties back upon society, in

*the undefined and dangerous characters of a wife *128

without a husband, and a husband without a wife. The

ecclesiastical law has manifested great solicitude on this sub-

ject, by requiring, in every degree of separation, an express

monition to the parties " to live chastely and continently, and

not during each other's life contract matrimony with any
other person ;" and security was formerly required from the

party suing for the divorce, to obey the mandate.^ The
statute allows the husband, on such a bill by the wife, for ill-

conduct, to show, in his defence, and in bar of the suit, a just

provocation in the ill-behaviour of the wife, and this would

have been a good defence, even without the aid of the statute.''

And on these separations from bed and board, the courts in-

trusted with the jurisdiction of the subject will make suitable

provision for the support of the wife and children, out of the

husband's estate, and enforce the decree by sequestration
;

and the chancellor in New-York may exercise his discretion

in the disposition of the infant children, and vary or annul

the same from time to time, as circumstances may require."

I apprehend there is not, in the United States, any essential

difference in principle, or departure from the doctrines of the

English law on the subject of divorces a mensa et thoroA

* Burni/ Eecl. Law, tit. Marriage, ch. 11. sec. 4. Barrere v. Barrere, 4 Johns.

Gh. Rep. 196. 198. Vanveghten v. VanveghteD, ibid. 501.

*> New-York Revised Staiutes, vol. ii. p. 147. sec. 53. Waring v. Waring, 2

Haggards Consist. Rep. 154.

' New-York Revised Statutes, vol. ii. p. HI, sec. 54, 55. Ibid. 148. sec. 69, 60.

Barrere v. Barrere, 4 Johns. Ch. Rep. 197. In Shelford on Marriage and Divorce,

pp. 592—607, the cases are cullected on the exercise of the equitable and discre-

tionaiy jurisdiction of the ecclesiastical courts, in awarding permanent alimony to

the wife, on decrees of divorce a mensa et thoro. In an aggravated case a moiety

of the husband's property has been given.

' Reeves Domestic Relations, ch. 16. Thompson v. Thompson, 2 Dallas, 128.

Warren v. Warren, 3 Mass. Rep. 321. Statutes ofDelaware, 1832, ch, 144.
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OF HUSBAND AND WIFE.

The legal effects of marriage are generally deducible from

the principle of the common law, by which the husband and

wife are regarded as one person, and her legal existence and

authority in a degree lost or suspended, during the continu-

ance of the matrimonial union. » From this principle it fol-

lows, that at law no contracts can be made between the hus-

band and wife, without the intervention of trustees ; for she is

considered as being sub potestate viri, and incapable of con-

tracting with him ; and except in special cases, within the

cognizance of equity, the contracts which subsisted between

them prior to the marriage, are dissolved.'' The wife cannot

convey lands to her husband, though shemay release her dower

to his grantee ; nor can the husband convey lands by deed

directly to the wife without the intervention of a trustee." (1)

• Go. Liu. 112. a. 178. b. Liu. sec. 168. 291. 1 Blacks. Com. 441. The jus

mariti, where it is not restrained by special contract, exists with equal force and

extent in the Scotch law. The husband acquires the same power over the person

and property of the wife, and she is subjected to similar disabilities. Erskine's

Inst. b. 1. tit. 6. sec. 19. 22. Stair's Inst. b. 1. tit. 4. sec. 13. 16.

The disability of husband and wife to contract with each other is founded in

the wisest policy, and is an essential muniment to the inviolability of the nuptial

contract, and to the maintenance of the institution of marriage. The consequent

dependence of the wife upon the husband, and the continued liability of the husband

to support the wife, and the other incapacity of the parties, by their own mere will,

to absolve each other from the reciprocal rights and duties which the law of their

contract imposes upon them, furnishes powerful motives to the promotion of har-

mony and peaceful cohabitation in married life. Marshall, J., in Simpson v. Simp-

son, 4 Dana's K. Rep. 142.

• Go. Liu. 3. a. Litt. § 611. Martin v. Martin, 1 Oreenleaf's Rep. 394. Rowe

(1) Where the husband executed aa attested instmment, gvoing and granting a freehold

house to his wife: held, that the gift was incomplete, and the relationship of trustee and

cestui que trwit was not created. Price v. Price, 8 Eng. L. <Ss & B. 2T1.

To constitute a gift between husband and wife, there must be either a gift to a trustee
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The husband may devise lands, or grant a legacy to his wife,

for the instrument is to take effect after his death ; and by a

conveyance to uses, he may create a trust in favour of his

wife,a and equity will decree performance of a contract by the

husband with his wife, for her benefit.'' The general rule is,

that the husband becomes entitled, upon the marriage, to all

the goods and chattels of the wife, and to the rents

and profits *of her lands, and he becomes liable to pay *130

her debts and perform her contracts.

According to the plan of these general disquisitions, I can-

not undertake to enter minutely into the numerous distinc-

tions and complex regulations which appertain to the relation

of husband and wife. My purpose will be answered if I

shall be able to collect and illustrate the leading principles

only ; and that I may be able to do this clearly, and to the

satisfaction of the student, I shall consider the subject in the

following order

:

1. The right which the husband acquires by marriage in

the property of the wife :

2. The duties which he assumes in the character of hus-

band :

3. How far the wife is enabled by law to act during cover-

ture, as a.feme sole

:

4. Her competency, in the view of a court of equity, to

deal with her property :

v. Hamilton, 3 OreenUafa Rep. 63. Stickney v. Borman, 2 Barr. Penn. R. 61.

Sheppard v Sheppard, 7 Johns. Ch. 60. But though such a conveyance would be

void at law, equity will uphold it in a clear and satisfactory case. Wallingford v.

Alien, 10 Peter^ Sup. Court Rep. 683. See infra, ]>. 162. But a court of equity

has no jurisdiction, even with the consent of the wife, to transfer to her husband

personal property settled in trust for her, and to be hers absolutely on surviving

her husband. Richards v. Chambers, 10 F>sej/, 580.

• Co. Liu. 112. a.

b Moore v. Ellis, Bunb. Rep. 205. Livingston y- Livingston, 2 Johns. Ch. Rep.

637. Sheppard v. Sheppardj 7 Johns. Ch. Rep. 57.

for the wife, or the husband must divest himself o( the propertj", and engage lo hold it as

trustee for the separate use of the wife. Mewa v. Mews, 21 Eng. L. & E. R. 656. See Fisk

T. Cushman, 6 OmhiMg R. W.rpoet. 146. [168.]

When the husband and wife are each next of kin to an intestate, each is entitled to a distri-

butive share of the estate. The doctrine that husband and wife are one person in law, does

not apply to such a case. Knapp v. Windsor, 6 Om!dng B. 158.
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6. Other rights aud disabilities incident to the marriage

union, (1)

(1) The recent legislation of several of the states has essentially changed the relations of hus-

band and wife, in respect to the property of the latter.

In VeT'TTiont, by law passed in 1847, it has been enacted, that the rents, issnes and profits of

the real estate of any married woman, and the interest of the husband in her right to the tame,

whether acquired before or after marriage, shall be exempt from attacliroent or execution for

the sole debt of the husband; and no conveyance of the husband, during coverture of such right

or interest, shall be valid, unless the same be by deed, executed jointly by the husband and wife.

Married women may devise their real estate, or anv interest therein, descendible to their heirs.

In Connecticut, (eh, 20, Act8 of 1849,) it is provided, that personal property accruing to a

married man in right of his wife, by bequest or representation, shall be held in trust for the wife,

the husband taking the income during his life, the same being exempt from his debts, except

for those contracted for the wife and her children. The wife must join with her husband to

give validity to a transfer of this property.

By the Rev. Stat, cf Conn.^ tit. 7. ch 1. §7, 1849, the hnsband's interest in the wife's real estate

cannot be seized by execution during the lives of the wife and children. A married woman
may herself receive the wages of her own labour.

In Alabama, the change of the law is still more remarkable. By an act, passed in 1550, it is

provided

—

1. That all property, owned by a woman on her marriage, or afterwards acquired, shall be her

separate property.

2- Such property is vested in ttie husband in trust, to manage according to the general law of

trusts, and he may take the rents. &&, without liability to account to the wife ; but both the pro-

perty and its rents and profits are not liable for his debts.

8. If the husband is guilty of certain enumerated abuses of his wife, or of his trust, and be-

comes incompetent, the courts may declare the wife to be a " free dealer," having the rights and
liability of a/em€ sole.

4. The wife's property can be conveyed only by the joint conveyance of the husband and the

wife.

5. For articles of supply for the family, for which the husband would be liable at common law,

the husband is severally liable, and the husband and wife jointly liable.

6. On the death of the wife, intestate, the husband succeeds to onehalf of her personal proper-

ty absolutely, and to the use for life of one halfof her real estate. On the husband's death, if the

wife's separate estate be equal to her dower, she has no dower ; if it be less, she is eniilled to so

much of her husband's estate, as with her separate estate shall be equal to fall dower.

By the laws of Texas, it is provided ihat all the property of the husband on marriage, and all

bis future acquisitions, shall be bis separate property ; and that the proper^ of the wife, owned
at the time of marriage, or thereafter acquired, shall bi^ her separate property. The husband has

tlie maoagement of the whole property. There are other provisions similar to those of the law

ofAlabama.—JSoa/Js of Texas, ch. 79, 184S.

Id UTenB-Tork^ a law equally bold in its innovations, but less minute and comprehensive in its

provisions, has been enacted. By '-An act for the more eff ctual protec^on of the property of

married women," passed April 7, 1848, and amended April 11, 1849, it was enacted:

1. That the property of a woman thereafter marrying, should continue her sole and separate

property as if she were a single female, not liable to her husband's debts, nor subject to his disposaL

2. A similar provision was made as to the property of a woman married at the time of the act,

except so far as the same might be liable for the debts of the husband previously contracted.

3. It was declared that any married woman might inherit or take property by gift, Ac, from

any person other than her Iinsband, and hold the same to her separate use, in the same manner
as if she were unmarried.

4. Married women, then entitled to trust estates, were authorized to receive conveyances from

ttieir trustees of the trust property, for their separate use.

6. Marriage contracts were declared to be in full force after the marriage takes place.

There has been, as yet, but a slight examination of this important statute in the courts of New-
Tork. In Snyder v. Snyder, 3 Barh. S. C. Rep 621, it was decided that the act did not apply
retrospectively to the property which women then married, had at the time of their marriage,

or had acqi:ired duriog coverture. See, also, Holme* v. Holmes, 4 id. 296. Watson v, Bonney,

S Snn/if {Laac,) 405,
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I. The Tight which the hushcmd acqui/res ly ma/rriage in the

properi/y of the wife,

(1.) To her Imids i/nfee.

If the wife, at the time of marriage, be seised of an estate

of inheritance in land, the husband, npon the marriage, be-

comes seised of the freehold jure uxoris, and he takes the

rents and profits during their joint lives.^ It is a freehold

estate in the husband, since it must continue during their

joint lives, and it may, by possibility, last during his life. It

will be an estate in him for the life of the wife only, unless

he be a tenant by the courtesy. It will be an estate in him
for his own life if he dies before his wife, and in that event,

she takes the estate again in her own right. (1) If the wife

Co. lAtt. 351. ii. In Georgia, the rights of the husband upon marnage in the

real estate of the wife are vastly enlarged. That estate passes to the husband

absolutely, the same as personal property; and if the \pife dies intestate, the

husband is entitled to administer upon her estate, real and personal, and recover

and enjoy the same "without being subject to distribution. On the other hand, if

the husband dies intestate without issue, the wife inherits his whole estate, real and

personal, subject to bis debts. HotchkisSj Codification of the Statute Law of

Georgia, 1845, p. 426.

It would be premature to pronounce upon all the bearings of this startling innoTation on the

law of husband and wife. According to the plainest construction of the statute, an immense al-

teration of the law, as declared in this lectiu'e, has been effected. Kor is it easy to assign its

limits. Does the estate by the courtesy remain even after the death of the wife ? Does the

husband succeed to the wife's pereonal estate in any character whatever? Is the husband

bound fur the debts of the wife, no longer receiving property by her? Innumerable questions

suggest themselves to be decided by the courts, as well as the more important one, to be deter-

mined by time, whether true wisdom has dictated this entire destruction of a rule of law which had
stamped itselfupon national manners, and become connected with the happiness of domesiic life.

Since the preceding part of this note was written, it has been decided, that, although under

the statute of New-York the husband has no interest in the wife's land, during coverture, yet,

on her death after issue bom, he is entitled to his tenancy by the courtesy. Hurd v. Cass, &

Ba/rb, JR. 366. A similar statute has been passed in Maine. Laws, 1852, ch, 291. p. 280.

In further construction of this statute, it has been held, that the wife cannot convey to Jiisr

Jmsbo/nd her dower-right in his lands. Graham v. Tan Wyck, 14 Barbour li. 581.

By statutes of Maine, Zawa of1852^ ch. 227, a married woman, seised and possessed of property,

real or personal, may sell and convey the same in her own name.
In New-Jersey, {Laws 0/^1852, ch. 41,) the property of a woman at the time of her marriage

continues her separate property, and she is authorized to receive and hold property as if she was

unmarried.

The Statutes ofAlabama of 1849, ch. 23. p. 68, provides that the property of women, on their

marriage, shall be held by the husband in trust for the wife, without account, however, for the

rents or profits. Neither the property nor rents are liable for his debts. If the husband abandon

the wile, or waste the property, the Chancellor may empower the wife to control her property,

and act as a.feme eols. During coverture, the property must be conveyed by the joint deed of

the husband and the wife. The husband is severally, and the husband and wife jointly, liable

for the support of the family.

(1) If the real estate of the wife be converted into personalty during the life of the wife, by act
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dies before the husband, without having had issue, her

*131 heirs immediately *8ucceed to the estate. If there has

been a child of the marriage born alive, the husband

takes the estate absolutely for life, as tenant by the courtesy,

and on his death the estate goes to the wife, or her heirs

;

and in all these cases^ the emblements growing upon the

land, at the termination of the husband's estate, go to him or

his representative.

During the continuance of the life estate of the husband,

he sues in his own name for an injury to the profits of the

land ; but for an injury to the inheritance, the wife must join

in the suit, and if the husband dies before recovery, the right

of action survives to the wife.* If the husband himself com-

mits waste, the coverture is a suspension of the common law

remedy of the wife against him. The husband has an inter-

est in the freehold estate of his life, which may be seized

and sold on execution ; and if the assignee or creditor of the

husband, who takes possession of the estate on a sale on ex-

ecution of his freehold interest, commits waste, the wife has

her action against him, in which the husband must join ; for

though such assignee succeeds to the husband's right to the

rents and profits, he cannot commit waste with impunity.''

So, also, the heir of the wife may sue the husband for the

waste, and no doubt the court of chancery would stay by in-

junction the husband's waste, on behalf of the wife herself.

But it seems, that from want of privity, the heir of the wife

cannot bring an action of waste against the assignee of the

husband, though it may be brought against the husband him-

self, for waste done by his assignee, and he shall recover the

• Weller and others v. Baker, 2 Wils. Rep. 423, 424. It is there said to be diffi-

cult to reconcile the cases, as to the joinder of husband and wife, in actions relating

to the land.

^ Bab and Wife v. Perley, 1 Greenleaf's Rep. 6. Mattocks v. Steams, 9 Ver-

mont Rep. 326.

of law, it will be treated as though the wife had herselfmade the conversion. Graham v. Dict-

inson, 8 jBirS. Cli. B. ITO.

Where the husband and wife united iu a conveyance of the real estate of the wife to trustees

for the use ofthe gra/iUoraj it was held, that the transaction gave the husband absolute control

of the proceeds. Siter v. McOlanachan, 2 Oratt. B. 280. The husband, after the death of the

wife, may sue for the use and occupation of her real estate, by the permission of tbe htisband

and wife during coverture. Jones v. Patterson, 11 Bari. 572.
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land of the assignee." The subtle distinction in WaUer's

case,^ and which we have followed, was, that if the tenant

hy the courtesy assigns over his estate, the heir of the wife

can sue him for waste done after the assignment ; but

if the heir *grants over the reversion, the grantee can- *132

not sue the husband, for the privity of the action is de-

stroyed. He can only sue the assignee of the husband, for as

between them there is a privity of estate.

If an estate in land be given to the husband and wife, or a

joint purchase be made by them during coverture, they are

not properly joint tenants, nor tenants in common, for they are

but one person in law, and cannot take by moieties. They

are both seised of the entirety, and neither can sell without

the consent of the other, and the survivor takes the whole."

This species of tenancy arises from the unity of husband and

vdfe, and it applies to an estate in fee, for life, or for years.

If the grant be made to the husband and wife and B., or to

the husband and wife and B. and C, the grantees are all

joint tenants as between themselves, but the husband and

wife are tenants by entireties, as between each other ; and as

for all the purposes of ownership, the husband and wife are

but one person in law, they take only a moiety of the land in

the one case, and only a third of it in the other. "^ If they are

tenants by entireties of a term of years, the husband may
alien the entirety so as to bind the wife.« The same words

of conveyance, which would make two other persons joint

tenants, will make the husband and wife tenants of the en-

tirety. This is a nice distinction laid down in the old

books, and it continues to this day to be the law.f *The *133

* Bates V. Shraeder, 13 Johns. Rep. 260.

>• 8 Oo. 22.

' Preston on Estates, vol. i. 131.

i Liu. sec. 291. Barber v. Han-is, 15 Wendell, 6 IT. Johnson v. Hart, 6 Watts

(!;Serg.3\9.

* Gi'ute V. Locroft, Cro. Eliz. 287. When husband and wife hold the entirety,

with the right of survivorship, he cannot alien the entire estate; but the husband

may execute a mortgage of his interest, or he may make a lease in his own name,

or join with his wife. Jackson v. M'Connell, 19 Wendell, ITS. In the state of

Ohio, no joint tenancy exists, and the doctrine of survivorship is unlnown, even as

to a, devise to husband and wife, and they take as tenants in common, and not as

tenants of the entirety. Sergeant v. Steenberger, 2 Ohio Rep. 805. Wilson v.

Fleming, 13 Id. 68.

f Lilt. sec. 291. 656. Co. lAtt. 187. b. 188. a. 351. Bro. Abr. tit. Oui in vita. 8.
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husband alone may grant or charge the wife's land during

their joint lives, and if he be tenant by the courtesy during

his own life. He cannot alien or incumber it, if it be a free-

hold estate, so as to prevent the wife, or her heirs, after

his death, from enjoying it, discharged from his debts and

engagements. But from the authorities, when closely exam-

ined, says Mr. Preston,* it seems that the husband has the

power to transfer the whole estate of his wife, and the estate

will be in the alienee of the" husband, subject to the right of

entry of the wife, or her heirs, and which entry is necessary

to revest the estate after the husband discontinues it. She

was driven at common law to her writ of right, as her only

remedy ; but Lord Coke says,!* he found that in the times of

Bracton and Fleta, the writ of entry cui in vita, was given to

the wife, upon the alienation of her husband, and this was her

only remedy in the age of Littleton-i^ That writ became ob-

solete after the remedial statute of 32 Hen. YHI. c. 28, which

reserved to the wife her right of entry, notwithstanding her

husband's alienation ; and the writ of entry lay even if she

had joined with her husband in a conveyance by feoffment.

2 Blacks. Rep. 1214. Doe v. Parratt, 5 Term Hep. 652. 16 Johns. Rep. 115. 5

Johns. Ch. Rep. 431 . Barber v. HaniB, 1 5 Wendell, 615. Dean v. Hardenbergb,

5 Halsted's Rep. 42. 3 Randolph's Rep. 179. 5 Mass. Rep. 523. 1 Dana's Ken-

tucky Rep. 37. 243. Taut t. Campbell, 7 Yerger, 319. Den v. Whitemore, 2 Dev.

6 Bat. 637. Greenlaw t. Greenlaw, 13 Maine Rep. 186, Weston, Ch. J, Dickinson

V. Codwise, 1 Sandford's Ch. R. 214. 222. See infra, vol. iv. p. 362. Mr.

Preston {Abstracts of Title, vol. ii. p. 41) says, that as the law is now understood,

husband and wife may, by express words, be made tenants in common, by a gift to

them during coverture. The Assistant Vice-Chancellor, in Dias & Bum v. Glover,

1 Hoffman's Ch. Rep. 71, questions the solidity of Mr. Preston's opinion. The law
in the text does not exist in Connecticut ; but the husband and wife are joint ten-

ants in such case, and the husband may alone convey his interest. Whittlesey v.

Fuller, 11 Conn. Rep. 337.

• Essay on Abstracts of Title, vol. i. pp. 334. 435, 436. Sergeant Williams, in

his note to Waller v. Hill, 2 Saund. 180. u. 81, concludes, that as estates for life,

being freehold estates, and commencing by livei-y of seisin, could only be avoided

by entry, leases for life by the husband were voidable only, but that leases for

term of years were absolutely void on the husband's death ; and this, Chancellor

Johnson considers the better doctrine ; and this, 1 think, is the correct conclusion.

Brown V. Lindsay, 2 Hill's S. C. Ch. Rep. 544.

!> 2 Jnst. 343.

« Litt. sec 594. The extent of the remedy under this ancient writ may be seen

in Bro. Abr. tit Oui in vita, and F. N. B. 193. h. t.
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or bargain and sale, for such conveyance9 were deemed

the sole act of the husband, as the wife was not separately

examined.

»

(2.) To her life estate.

*If the wife, at the time of the marriage, hath an es- *134:

tate for her life, or for the life of another person, the

husband becomes seised of such an estate in right of his wife,

and is entitled to the profits during the marriage. On the

death of the wife, the estate for her own life is gone, and the

husband has no further interest in it. But if she have an es-

tate for the life of another person, who survives her, the hus-

band becomes a special occupant of the land during the life

of such other person. After the estate for life has ended, the

land goes'to the person entitled in reversion or remainder,

and the husband, quasi husband, has no more concern with

it. This estate the husband can only sell or charge to the

extent of his interest in it, and his representatives take as

emblements the crops growing at his death.

(3.) To her chattels real.

The husband, upon marriage, becomes possessed, also, of

the chattels real of the wife, as leases for years, and the law

* Oo. Lilt. 326. a. The statute of 32 Hen. VIII. was re-enacted in New-Toik,

in 1787, by act, 10th sees. ch. 48. But it does not appear in the revision of 1830,

and the action of ejectment was doubtless deemed commensurate with every right

to the recovery of land. New- York Revised Staluten, vol. ii. p. 303. In Massa-

chusetts, it is held, that the statute of 32 Hen. VIII., protecting the wife's inheritance

or freehold from the husband's act, is still in force in that state, "as a modification

and amendment to the common law." Bruce v. Wood, 1 Metcalf, 542. In New-
Jersey, by statute, it is declared that the husband can do no act or make any de-

fault to affect or work any prejudice to the wife's inheritance or freehold, and after

his death she may lawfully enter and huld the same, notwithstanding. Elmer's

Dig 11. This is the universal law on the subject. In Maryland, under the statute

of 1786, the husband may elect, in right of bis wife, to take her ancestor's lands at

the valuation of commissioners, and pay or give bonds to the co-heirs of the wife

for their just proportion of the estate, and that election vests in him the fee as a

purchaser, to the exclusion of the wife. Stevens v. Richardson, 6 Harr it Johnt,

Rep. 156. In Millar v. Sliackleford, 4 Dana, 278, it was held that a woman,

whose estate had been wrongfully aliened by her husband, might recover it in

ejectment after his death, without notice to the tenant to quit, and no acquiescence

in the tenant's holding, short of 20 years, would bar her.

YoL. II. 8



114 OF THE EIGHTS OF PERSONS. [Part IV.

gives him power, without her, to sell, assign, mortgage, or

otherwise dispose of the same as he pleases, by any act in his

lifetime ;» except it he such an interest as the wife hath, by

the provision or consent of her husband, by way of settle-

ment.'' Such chattels real are also liable to be sold on exe-

cution for his debts. If he makes no disposition of the same

in his lifetime, he cannot devise the chattels real by will ;"

and the wife, after his death,.will take the same in her own
right, without being executrix or administratrix to her hus-

band. If he grants a rent charge out of the same, without-

altering the estate, the rent charge becomes void at his death.

If he survives his wife, the law gives him her chattels real,

absolutely, by survivorship ; for he was in possession

*135 of the chattel *real during the coverture, by a kind of

joint tenancy with the wife.*

(4.) To her choses in action.

As to debts due to the wife, at the time of her marriage, or

afterwards by bond, note or otherwise, and which are termed

choses in action, they are not vested absolutely in the hus-

band, but the husband has power to sue for and recover, or

release or assign the same
; (1) and when recovered and re-

duced to possession, and not otherwise, it is evidence of a con-

version of the same to his own use, and the money becomes,

in most cases, absolutely his own.^ The rule is the same if a

legacy or distributive share accrues to the wife during cover-

• Oo. Liu. 46. b.

' Sir Edward Turnei-'s Case, 1 Vern. 1. ' Co. lAlt. 351. a.

i Co. Liu. S6hh. Butler'snoie,30i,to Co. Litt.lih. S.351.a. 1 Rol.Abr. 345, pi. 40.

= Little V. Marsh, 2 IredelVs N. C. Eq. Rep. 18. 2 Leigh's N. i'. 1109. The re-

duction of the wife's choses in action into possession by the husband is not in all

cases conclusive, though it is prima facie evidence of the conversion of it, for there

may be satisfactory proof that he took and held the money as her trustee, and for

•which he would be accountable. Estate of Hinds, 5 Wharton, 138.

(1) It has been held that a husband cannot deprive his creditors of the choses in action which

come to the wife during coverture, by settling them upon the wife without reducing them to

possession. Bold v. Geiger, 2 Qratt. E. 98. But see Andrews v. Jones, 10 Ala. It. 400. But

where the consideration of a note proceeds from the rights or property of the wife, and it is made
payable to her, with the husband's assent, he may refuse to reduce it to possession, and his

creditors cannot take it. Poor r. Hazleton, 16 JT. H. R. 664.

A note given to a wife during coverture is a chose in action, which the husband must reduce

to possession, and not a persona] chattel which vests absolutely in him. Gaters v. Madeley, 6 Mees,

<e W. 423. Hart v. Stephens, 6 Q. B. Rep. 93T. Scarpellini v. Atoheaon, T AS,. <& M. S. S. 875.



Lee. XXVIIL] OF THE RIGHTS OF PERSONS. US

ture.a (1) So, he lias power to release and discharge the

debts, and to change the securities, with the consent of the

debtor. •> But if he dies before he recovers' the money or

alters the security, or by some act reduces the chose in action

into possession, the wife will be entitled to the debts in her

own right, without administering on his estate, or holding the

same as assets for his debts." If his wife dies, and he sur-

vives her before he has reduced the chose in action to posses-

sion, it does not strictly survive to him; but he is entitled to

recover the same to his own use, by acting as her administra-

tor, i^

(2) By the statute of distributions of 22 and 23 Charles 11.,

and the 25th section of the statute of 29 Charles II. c. 3, in

' Garforth v. Bradley, 2 Vesey, sen. 6t6. Schuyler v. Hoyle, 5 Johns. Ch. Rep.

196. Haviland v. Bloom, 6 ibid. 178. Carr t. Taylor, 10 Vesey, 678. Wildman

T. Wildman, ibid. 174. Parsoos v. Parsons, 9 N. JH. Rep. 309.

*> The husband may release his wife's cboses in action, even those in remainder

or expectancy, which may possibly fell in during the marriage. 1 Roper on Rua-

band and Wife, 227. 237.

' Kintger's estate, 2 Ashmead, 455. Poindexter v. Blackburn, 1 Iredell's N" 0.

Eq. Rep. 286. Snowhill v. Executor of S. 1 Greeris N. J. Oh. Rep. 30. Richards

V. Richards, 2 5. <fc Adol. 447. Gaters v. Madeley, 6 Meeson i; W. 423. Scarpel-

lini V. Atcheson, 7 -^d. & El. N.S. 864. It seems to be now a settled principle in

the late English equity jurisprudence, under the sanction of the highest judicial

authority, as that of Eldon, Grant, Plumer, Leach, Lyndhurst, Cottenhain and Sug-

den, that nothing short of actual and positive reduction into possession by the

husband will bar the wife's right by survivorship to the full enjoyment of her choses

in action, and reversionai-y and contingent interests. See post, p. 138. n. b. It has

been suggested by Mr. Sugden, that it would be a good amendment of the law to

confer upon the husband the absolute power to dispose of all his wife's chattel

interests or personal estate, whether present or reversionary. But the same Lord
Chancellor decided, with the assistance of the master of the rolls, in Box v. Jackson,

1 JDrury, 42, in the chanceiy of Ireland, that the court had no power to take and

hold the wife's consent as binding to an assignment of her reversionary interest or

chose in action.

^ Garforth v. Bradley, 2 Vesey, 675. Lord Tenderden, in Richards v. Richards,

2B.(t Adol. 447.

(1) Chose y. Vaimer, 25 Mains B 341. Woelper's Appeal, 2 JJorr's 72. 71. If thehusband neg-

lects to assert any claim to the distributive share of his wife, it is an unsettled question whether

the husband's creditors may subject it to the payment of their debts. In Wheeler v. Moore, IS

Jf. Hamp. It. 378, such power was denied. Gallego v. GalleKo, 2 Brock. li. 287. Contra,

Wheeler v. Bowen, 20 Pieh. B. 563. Hayward v. Hayward, icl. 528. Strong v. Dinsmore, 1 Met.

R. 4T6.

In Penm^ylvama it has been held, that an outstanding legacy to a wife does not pass by an

assignment by her husband of all his property. Skinner's Appeal, 5 Jlarr^s B. 262. But see

Swoyer'8 Appeal, id. 377.

(2) See Drew v. Long, 21 Siig. L. <& K B. 839.
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explanation thereof, and which have in substance been re-

enacted in New-York^ and the other states of the Union,

the husbands of femes covert who die intestate have a

right to administer upon their personal estate, and to re-

cover and enjoy the same. Under the statute, it is held,

that the husband is entitled, for his own benefit,_;wre ma/riti,

to administer, and to take all her chattels real, things in

action, and every other specifes of personal property, whether

reduced to possession, or contingent, or recoverable only

by suit.'' But if the wife leaves choses in action not re-

duced to possession in the wife's life, the husband will be

liable for her debts dum sola, to that extent ; for those

*136 cTwses in action will be assets in his hands." *It is

also settled, that if the husband, who has survived his

wife, dies before he has recovered the choses i/n action, his

representatives are entitled to that species of property ; and

in New-York, it would seem, (though it would be contrary to

the English rule,) that the right of administration follows the

right of the estate, and is to be granted to the next of kin of

the husband ; and the representatives of the husband, who
administer upon the assets of the wife remaining unadminis-

tered, are liable for her debts to her creditors, in preference

to the creditors of the husband.^ (1) So, if after the husband

has administered in part on his wife's estate, and dies, and

administration de bonis non of the wife should be obtained

by a third person, or by the next of kin of the wife, he

• N. Y. Revised Statutex, vol. ii. p. 75, sec. 29. lUd. 98. sec. 79.

' Wbitaker v. Whitaker, 6 Johrm. Rep. 112. The statute of 29 Charles II. ch.

3. sec. 26, left the effects oi femes covert as at common law ; and the right of the

husband, at common law, was not only to administer, but to enjoy exclusively the

e6fect3 of his deceased wife. 2 Blacks. Com. 515, 516. Hoskiiis v. Miller, 2 Dev.

N. C. Rep. 360. It seems to be the settled rule, that if the husband is reduced to

the necessity of suing either at law or in equity in order to recover his deceased

wife's choses in action, he must first administer on her estate, and sue in the capacity

of administrator.

• Heard v. Stanford, 3 P. Wme. 409. 411. Cases temp. Talb., 173. S. 0. Don-

mngtoD v. Mitchell, 1 Green's N. J. €h. Rep. 243. He is only liable as adminis-

trator on the estate of the wife for her debts, to the extent of the assets received

by him. N. Y. Revised Statutes, vol. ii. p. 75.

^ N.Y. Revised Statutes, vol. iL p. 75, sec. 29.

(1) Lockwood V. Stockholm, 11 Paige's B. 8T.
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would be deemed a mere trustee for the representatives of the

husband.*

It has been considerably discussed in the books, by what

title the husband, surviving his wife, takes her choses in

action. It has often been said that he takes by the statute

of distributions as her next of kin. But, from the language

of the English courts, it would seem to be more proper to

say, that he takes under the statute of distribution as huslcmd,

with a right in that capacity to administer for his own bene-

fit ; for in the ordinary sense, neither the husband nor wife

can be said to be next of kin to the other.''

What will amount to a change of property in action be-

longing to the wife, so as to prevent it from going back to

the wife in case she survives her husband, was discussed in

the case of Schuyler v. Royle.'^ (1) It was there shown, that

the husband may assign, for a valuable consideration, his

wife's choses in action to a creditor, free from the

wife's contingent *right of survivorship. The doctrine *137

that the husband may assign the wife's choses in action

for a valuable consideration, and thereby bar her of her right

of survivorship in the debt, but subject, nevertheless, to the

wife's equity, has been frequently declared, and is understood

to be the rule best sustained by authority. Such an appro-

priation of the property is the exercise of an act of ownership

for a valuable purpose, and an actual appropriation of the

» Butler's note, 304. to lib. 3. Oo. Lilt. Elliott v. Collier, 3 Atk. Rep. 526.

Spencer, J., 6 Johns. Rep 118. 1 Hogg. Eccl. Rep. 341. Betts v. Klmpton, 2 B.

& Adolphus, 273. See, also, Hunter v. Hallett, 1 Edw. Ch. Rep. 388, and infra,

pp. 41 1, 412. In Ohio the law is different. The husband is not next of bin to his

wife for inheritance. He may administer on the estate of his deceased wife, but

he must account not only to the creditors of the wife, but to the heirs, and there-

fore the husband cannot, as survivor, in his own right pursue her choses in action

either in law or equity. Ourry v. Fulkingon, 14 Ohio Rep. lOU. So in Connecti-

cut, the husband on the death of his wife does not become entitled as heir or survi-

vor to her personal property. He does not take as administrator, but the property

goes to her administrator for distribution. Baldwin v. Carter, 17 Conn. Rep. 201.

> 3 Vesey, 246, 247. 14 Ibid. 381, 382. 16 Ibid. 637. 18 Ibid. 49. 65, 56.

' 5 Johns. Ch. Rep. 196.

(1) Bartlelt v. Van Zandt, i Sandf. Oh. R. 896, Latourelte v. Williams, 1 Barb. S. O. Hep. 9.

In tilts last case it was held, that tlie pledge of a note of the wife by the husband, which he after-

wards redeemed, was not such a reduction into possession as destroyed the interest of the wife.
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«

chattel which the husband had a right to make.^ But a vo-

luntary assignment by the husband of the wife's chases m
action without consideration, will not bind her, if she sur-

vives him.'' (1) The rule is, that if the husband appoints an

attorney to receive the money, and he receives it, or if he

mortgages the wife's choses in action^ oit assigns them without

reservation, for a valuable consideration, or if he recovers her

debt by a suit in his own nanSe, or ifhe releases the debt, or

novates the debt, by taking a new security in his own name
;

in all these cases, upon his death, the right of survivorship in

the wife to the property ceases. And if the husband ob-

tains a judgment or decree, as to money to which he was

entitled in right of his wife, and the suit was in his own
name alone, the property vests in him by the recovery, and

is so changed as to take away the right of survivorship in the

wife. If the suit was in their joint names, and he

*138 died *before he had reduced the property to posses-

sion, the wife, -as survivor, would take the benefit' of re-

covery." It is settled, that in a suit in chancery by the hus-

band to recover a legacy or distributive share due to the

» Carteret v. Paschal, 3 P. Wms. 197. Bates v. Dandy, 2 Atk. Hep. 206. S. 0.

3 Rumel'a Rep. 65, note. Jewson v. Moulson, 2Atlc. 417. Earl of Salisbury v.

Newton, 1 Eden's Rep. 370. Sir William Grant, in Mitford t. Mitford, 9 Vexey,

87. Johnson v. Johnson, 1 Jae. <k Walk. 4B6. Schuyler t. Hoyle, above cited.

Kenney v. Udall, 5 Johns. Ch. Rep. 464. S. 0. 6 Cowen's Rep. 697. Lowry v.

Houston, 3 Howard, 394. Siter and another, Guardians of Jordan, 4 Rawle's Rep.

468. In this last case the assignment 'was sustained, not strictly as an assignment

for a valuable consideration enuring to the husband, but on the very meritorious

ground that the assignment of the wife's chose in action to trustees was for the

benefit of her and her child. It was a reasonable anticipation by settlement, of a

provision for the wife's equity, and valid in equity, though the fund was not re-

duced to possession before the execution of the assignment. But see the note a.

infra, p. 1S8, where the power of the husband over the wife's rights in action ia

more limited.

' Burnet v. Kinnaston, 2 Vern. Rep, 401. Sir William Grant, in Mitford v.

Mitford, 9 Veaey, 87. Sir Thomas Plumer, in Johnson v. Johnson, 1 Jac. & Walk.

466. Jewson v. Moulson, 2 Atk. Rep. 420. Saddington v. Kinsman, 1 £ro. 44.

Hartman v. Dowdcl, 1 Rawle's Rep. 279.

' Hilliard v. Hambridge, Alleyn's Rep. 86. Lord Hardwicke, in Garforth v.

Bradley, 2 Vesey, 676. McDowl v. Charles, 6 JbAns. Ch. Rep. 132. Searing v.

Searing, 9 Paige's Rep. 283.

(1) See arde, p. 114, (185,) note (1.)
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wife, she must be made a party with him, and then the court

will require the husband to make a suitable provision for the

wife out of the property. The court of chancery has always

discovered an anxiety to provide for the wife out of her pro-

perty in action, which the husband may seek to recover.

K he takes possession in the character of trustee, and not of

husband, it is not such a possession as will bar the right of

the wife to the property if she survives him. The property

must come under the actual control and possession of the

husband, quasi husband, or the wife will take, as survivor, in-

stead of the personal representatives of the husband.

A general assignment in bankruptcy, or under insolvent

laws, passes the wife's property, and her chosesia action, but

subject to her right of survivorship ; and if the husband dies

before the assignees have reduced the property to possession,

it will survive to the wife, for the assignees possess the same

rights as the husband before the bankruptcy, and none other.*

It has been accordingly held, that a legacy in stock was not

reduced to possession by such an assignment, so as to bar the

wife's right of survivorship, and the wife took it by survivor-

ship as against the assignees.''

• Mitford V. Mitford, 9 Vesey, 87. Jcwson v. Moulaon, 2 Atk Rep. 420. Gayner

V. Wilkinson, Dicken's Rep. 491. Saddington v. Kinsman, 1 Bro. C. C. 44. Van
Epps T. Van Deusen, 4 Paige's Rep. 64. Pierce v. Thornely, 2 Simon's Rep. 167.

Outcall V, Van Winkle, 1 Green's N. J. Ch. Rep. 516. It is well settled, that at

law, an assignment in bankruptcy will, of itself, bar the wife's contingent right of

Burvivorsbip in a chose in action, and will bar a suit at law on a bond entered into

by the wife dum sola. Miles v. Williams, 1 P. Wms. 249, in K. B. Bosvil v.

Brander, 1 P. Wms. 458, In K. B. Mitchell v. Hughes, 6 Bing. Rep. 689. But in

the late case of Malloi-y v. Vanderheyden, before Vice-Chancellor Parker, of the 3d

circuit, New-York Legal Observer for January, 1846, it was held, that though a

discharge of the husband in bankruptcy would bar a suit at' law against husband

and wife for the debt of the wife dam sola, yet in equity, satisfaction could be had
for the debt out of her separate estate, where there had been an appointment by
her charging her separate estate with the debt Vide infra, p. 146.

'' Pierce v. Thornely, 8 Simon's Rep. 167. 180. It is difficult to reconcile the

more ancient with the recent English equity cases, on the subject of the effect to be

given to the husband's assignment of the wife's choses in action. Thus, in the cases

of Chandos v. Talbot, 2 P. Wms. 601 ; Bates v. Dandy, 2 Atk. Rep. 206, and

Hawkins v. Obyn, ibid. 549, the language is, that a contingent interest, or the

possibility of a term, or a specific possibility of the wife, may be assigned by the

husband for a valuable consideration, so as to bind his wife. But in Hornsby v.

Lee, 2 Madd. Ch. Rep. 16, Purdew v. Jackson, 1 Russell's Rep. 70, and Honner v.
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The wife's equity to a reasonable provision out of her pro-

perty for the support of herself and her children, makes a

Morton, 3 ibid. 66, it is held, tbat the husband's assignment of the wife's rever-

sionary interest will not bar her right as his survivor, provided the interest continues

reversionary to his death. So, Sir William Grant, in Mitford v. Mitford, 9 Veaey,

87, doubted the soundness of the rule, that the husband's assignment for a valuable

consideration passed the -wife's chose in action, freed from her contingent right of

survivorship, because, in that case, tie^urchaeer would take a greater right than

the husband had. He admitted, however, that a distinction was constantly taken

between assignments in bankruptcy, or by operation of law, and a particular

assignee for a specific consideration. And in Homsby v. lee. Sir Th. Plumer con-

sidered that a particular assignee was not better off in this respect than a general

assignee in bankiuptcy. Afterwards, in Purdew v. Jackson, 1 JiusaeWs Hep. 76,

the subject was discussed aud re-argued with great ability, and Sir Th. Plumer, in

an elaborate opinion, declared his adherence to his foniner opinion, and carried his

doctrine out broadly to the whole extent of it, by holding, that all assignments

made by the husband of the wife's outstanding personal chattels, not then reduced

to possession, whether the assignment be in bankruptcy, or under an insolvent act^

or to trustees for payment of debts, or to a purchaser for a valuable consideration,

pass only the interest which the husband had, subject to the wife's legal right of

survivorship; and the husband could not possibly make an assignment of the

reversionary interest of his wife, so as to bar her as survivor, provided the interest

remained reversionary. Sir William Grant, in Morley v. Wright, 11 Vesey, 12,

thought there was great weight in the proposition of Lord Alvanley, that no

assignment by the husband, even for a valuable consideration, could convey more

than the right he had to reduce the wife's outstanding interest into possession,

subject to ' the wife's equity ;" and that if the husband died before tbat fact had

occurred, the wife's right as survivor would bar the assignee. In Ellison v. Elwin,

13 Sim. 309, the doctrine in the case of Purdew v. Jackson was re-afl5rmed by the

Vice-Chancellor. Again, in Honner v. Morton, 3 Euseell's Rep. 66, Lord Chancellor

Lyndburst gave a decided support to the doctrines of the successive masters of the

rolls. Lord Alvanley, Sir William Grant and Sir Th. Plumer, so far as the rever-

sionary interest of the wife was in question ; but he took a distinction between the

case in which the husband had an immediate power at the time of the assignment,

of reducing the chose in action into possession, and where he had not In the first

case, the assignment ought, in equity, to he regarded as the actual reduction of the

property into possession, and a consequent transfer of it, for he had the power to

do it, and the assignment amounted to an agreement to do it. (1)

These latter cases were reviewed in Siter and another. Guardians of Jordan, i

Rawlc'a Rep. 468, by Ch. J. Gibson, with learning and ability, and the reasoning of

Sir Thomas Plumer, and of Lord Lyndhurst, powerfully combated. Afterwards,

in Sherman v. Beigart, 7 Watta & Serg. 1 69, the court declared their adherence to

the doctrine in Siter's case. The doctrine of the English cases, that the efficiency

of the assignment depends on the previous reduction of the chose in action to pos-

eession, is declared not to be sound, inasmuch as the husband jure mariti has do-

it) In Elliott V. Cordell, 6 Ifadd. 149. the decision was against tbe right of the wife ; end this

decision was approved b7 Lord Brougham in Stanton v. H ale, 2 Jtves. <fc My. 175 ; and by the

Vice-chancellor, in Tidd v. Lister, 11668,) IT Mff. L. <& E. E. 66T,
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distinguished figure in the modem chancery cases, which

relate to the claims of the husband upon the property of his

wife in action. If the husband wants the aid of chancery to

enable him to get possession of his wife's property, or if her

fortune be within the reach of the court, he must do what is

equitable, by making a reasonable provision out of it for the

maintenance of her and her children. Whether the suit for

the wife's debt, legacy or portion, be by the husband or by

his assignees, the result is the same, and a proper settlement

on the wife must first be made of a proportion of the proper-

ty.* The provision is to be proportioned, not merely to that

part of the equitable portion of the wife's estate which the

husband seeks, but to the whole of her personal fortune, in-

cluding what the husband had previoiisly received. And
perhaps chancery ought, on just principles, to restrain the

husband from availing himself of any means, either at law or

equity, of possessing himself of the wife's personal property

in action, unless he would make a competent provision for

her. The English rule in equity is, that where there is a suit

in the ecclesiastical courts for subtraction of a legacy, and

there is a married woman to be protected, or a trust to be

executed, the court of chancery will restrain the suit by in-

junction.''

minioD over the property, aa well as the power to reduce it to possession , and his fair

bona fide transfer of it for a valuable consideration, passes that whole dominion,

capacity and title. The husband, by marriage, succeeds to the wife's power of dis-

posal ; and the distinction between vested and coutingent, or reversionary interests

of the wife, in respect to the marital dominion and power of the transfer of it, is held

to be without foundation. The critical review in this last case of the English cases,

was intended only to show the weak grounds on which the new theoi'y rested ; and

the point really decided in Pennsylvania, and the authority of the case, extend only

to prove that the assignment of a wife's chose in action to trustees, for the benefit

of the wife and children, and to place it beyond the power ofwaste by the husband,

was meritorious and valid in equity.

» Howard v. Moflfat, 2 Johns. Oh.'Rep. 206. 1 Eden's Rep. 67. 310, Sll. 2

Atk. Rep. 420, 421, 422. Slecch v. Thorington, 2 Vesej/, sen. 562. 4 Bro. Rep.

139. 2 Coa^s (7a»(?«, 422. 11 F«««y,I7.20, 21. I Madd. Ch. Rep. S62. Clancy's

Essay, passim. Duvall T. Farmers' Bank of Maryland, 4 Gill. & Johns. Rep. 282.

Whitesides v. Dorris, 7 Dana's Rep. 106. Perryclcar v. Jacobs, Hill's S. C. Ch.

Rep. 609. Like v. Beresford, 3 Vesey, 506. In this last case the assignment of

the wife's interest in bank stock to creditors, in trust to pay debts, was held to be

subject to the wife's equity, on a bill to enforce the assignment.

i! Anon. 1 Aik. Rep. 491. Grignion v. Grignion, 1 Hagg. Eccl. Rep. 635.
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Chancery will restrain the husband from proceeding in the

ecclesiastical courts for the recovery of the wife's lega-

*140 cy, until *a provision is made for her ;* and upon that

doctrine, a suit at law for a legacy or distributive share,

ought equally to be restrained, for such rights in action are of

an equitable nature, and properly of equitable cognizance.

The principle is, that chancery will lay hold of the property

of the wife, as far as it ma/ be in its power, for the purpose

of providing a maintenance for her when she is abandoned

by her husband; and mDiimond y. Magee^ where the hus-

band had abandoned his wife for many years, and married

another woman, he was held to have forfeited all just claim

to his wife's distributive share of personal estate inherited by

her, and the same was appropriated by decree to her separate

use.

This subject was considered, and the principal authorities

reviewed, in the case oiKenney v. Udall.'^ It was there held,

that the wife's equity attached upon her personal property

whenever it was subject to the jurisdiction ofthe court, and was

the object of a suit, in any hands to which it might come, or

in whatever manner it might have been transferred. It

makes no difference whether the application to the court for

the property be by the husband, or his representatives, or

• 2 Ath. Rep. 419. Chanceiy -will interpose on a bill filed by or on behalf of

the wife, and restrain the husband or his assignees from possessing themselves of

the property at law, until a suitable provision be allowed for her support. Van

Epps V. Van Deusen, 4 Paige's Rep. 64. It has, at last, in New-Tork, become a

settled rule of the courts of equity, that they will interfere and restrain a husband

from recovering at law his wife's property, until he makes a provision for her.

But this will not be the case if the wife lives apart from her husband without cause,

or has a sufficient provision from other sources. Fiy v. Fry, 1 Paige, 462. Martin

T. Martin, \ Hoffman's Ch. Rep. 462. But equity will not, at the suit of the wife,

compel a settlement out of a chose in action bequeathed to her for life, but not

expressed to be for her sole and separate life, against a particular assignee, for a

valuable consideration. The, contract of the husband is excluded only by words,

showing clearly that the gift was intended to be for her separate use, or in the

existence of a case in which he omits duly to provide for her. Elliott v. Oordell,

B Madd. Ch. Rep. 149. Stanton v. Hall, 2 Russ. d Milne's Rep. 175. Tyler v.

Lake, ibid. 18S.

t 4 Johns. Ch.Rep.ZlS.

° 5 Johns. Ch. Rep. 464. 3 Cowen, 690. S. 0. DuiT v. Browyer, 2 M'Cord!t

S. C. Ch. Rep. 368. Duvall v. Farmers' Bank of Maryland, 1 Gill. <fc Johns. Rep.

282. S. P.
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assignees, or by the wife, or her trustee, seeking a provision

out of the property. This equity is equally binding, whether

the transfer of the property be by operation of law, under a

commission of bankruptcy, or by act of the party to general

assignees, or to an individual, or whether the particular trans-

fer was voluntary, or made upon a good and valuable con-

sideration, or in payment of a just debt." The court may,

also, in its discretion, give the whole, or part only of the

property, to the wife, according to the circumstances of the

case. So, again, in Havilcmd v. Bloom,^ the same

subject *came under consideration, and the rule in equi- *14:1

ty was considered as settled, that the wife's equity to

a suitable provision for the maintenance of herself and her

children, out of her separate estate, lying in action, was a

valid right, and extended not only to property which she

owned dum sola, but to property descended or devised to her

during coverture. A new equity arises to the wife upon pro-

perty newly acquired, and attaches upon it equally as upon

that which she brought with her upon marriagci^

The wife's equity does' not, according to the adjudged cases,

attach, except upon that part of her personal property in

action which the husband cannot acquire without the assist-

ance of a court of equity. (1) The rule in equity does not con-

trovert the legal title of the husband to his wife's personal

fortune ; and if he once acquired possession of that property

jure Tnariti, though it should have been of an equitable

nature, chancery will leave him in undisturbed possession of

it. The claim attaches on that part of the wife's personal for-

tune for which the husband seeks the aid of a court of equity,

^ Earl of Salisbury v. Newton, 1 Eden's Rep. 379. Bosvil v. Brander, 1 P.

Wms. 458. Ex parte Thompson, 1 Deacon, 90. Ex parte King, ib. 143.

• 6 Johns. Ch. Rfp. 178.

= In the case Ex parte Beresford, 1 Dessau 8. G. Rep. 203, the court, after a.

full discussion, ordered a new settlement in favour of the wife on a new accession

of fortune.

(1) A wife's equity does not extend to a reversionary interest in stock. Tlie settlement of

that fund cannot bo aslced for until it falls into possession, i. e., until the husband has a right

to receive it Osborn v. Morgan, 8 Eng. L. db E. B 192.

Where the wife is entitled to a reversionary interest in a chose In action, the husband's re-

lease or assignment. Is inoperative to bind it. Eogors v. Acaster, 11 Sng, L, tSi M Ji, 800.

Duberly v. Day, 12 Eng. L. & H. B. 263.
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or where he makes an assignment ofher equitable interests ; or

the wife seeks relief in chancery against her husband and his

assignees, in regard to her legal or equitable rights which

they are pursuing.* If the husband can acquire possession

without a suit at law, or in equity, or by a suit at law, with-

out the aid of chancery, (except, perhaps, as to legacies, and

portions by will, or inheritance, as has been already sug-

gested,) the husband will not be disturbed in the exercise of

that right.'' But it is unnecessary to pursue this subject

more minutely ; and it is a vain attempt, says Mr. Justice

Story,"' to ascertain, by general reasoning, the nature or ex-

tent of the doctrine, for it stands upon the practice of the

court. The cases in chancery to which I have referred, have

incorporated into the equity jurispnidence of New-York all

the leading provisions and principles of the English courts of

equity on this head ; and though such protection to the wife

cannot be afforded in Pennsylvania, where there is no

*142 court of *chancery,'J nor in ISTew-Hampshire, where

equity powers, to a specific extent only, are conferred

by statute upon the superior court of common law jurisdic-

tion, « yet I presume it exists in most of the other states

where courts are established with distinct equity powers, ac-

cording to the English system, or with legal and equitable

powers united, according to the more generally prevailing

practice in the TJnited States. It exists in Maryland and

Tennessee ; and in the latter state protection is even afforded

in their courts of law.^ In North Carolina, if the aid of a

• Walworth, Oh., in Van Epps v. Van Deueen, 4 Paige, 64. Fry T. Fiy, 1 id.

462. Martin V. Martin, 1 Hoffman's Ch. Rep. i62. 2 Atk. 419. i Storjfs Eq.

632. Claneifs Essay, 468.

• Howard v. Moffat, 2 Johns. Oh. Sep. 206. Thomas v. Sheppard, 2 iPCorfTi

8. C. Ch. Hep. 36. In the matter of Anne Walker, 1 Lloyd cfc Goold, 169, Cases

temp. Plunket.

• Story's Eg. vol. ii. 635, 636.

^ Tohe V. Barnet, 1 Binney, 858. The want of such a power in the Pennsyl-

vania courts is deeply regretted by a very intelligent judge. In the matter of Mil-

ler, 1 Ashmeaits Rep. 323. But the Orphan's Court has, by statute, a limited

jurisdiction over the wife's equity.

• Parsons v. Parsons, 9 iV. H. Rep. 309.

' M'Elhatten v. Howell, 4 Haywood, 19. Duvall v. Farmers' Bank of Maryland,

4 out & Johns. Rep. 282. In Tennessee it has been adjudged that the wife's

equity will be enforced: (1.) When the husband or bis assignee is asking the aid of
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court of equity be required by the husband to enable him to

take possession of his wife's property, he must make reasona-

ble provision for her ; and the rule is the same when his legal

representatives or assignees claim it. But their decisions go

no farther, and the wife cannot, by a suit in equity, stop him,

though he be insolvent, from taking possession, unless her

claim be founded upon a marriage settlement.* The Supe-

rior Court of New-Hampshire intimates that it may, perhaps,

be authorized to apply the principle of sustaining the wife's

equity, when the husband or his assignee asks the aid of the

court to obtain possession of the distributive share of his

• wife.!*

There is a difference as to choses in action belonging to the

wife, whether the husband sues in his own name exclusively,

or jointly with his wife. The principle of the distinction is,

that if he brings the action in his own name alone, (as it is

said he may for a debt due to the wife upon bond,":) it is a

disagreement to the wife's interest, and implies it to be his

intention that it should not survive her. But if he brings the

action in their joint names, the judgment is, that they shall

both recover, and the debt survives to the wife. The judg-

ment does not alter the property, or show it to be his inten-

tion that it should be altered. It is also the rule of equity,

that if before marriage the husband makes a settlement on the

wife, in consideration of her fortune, he is considered in the

light of a purchaser of her fortune, and his representatives

a court of equity to reduce her property into possession : (2.) At the suit of the

wife (ir of her trustee, praying for the provision : (3.) When the trustee designs or

is willing to pay or deliver over the property to the husband or his assignee with-

out suit. In that case, all of them will be enjoined, at the suit of the wife, from

changing the possession until provision be made. But if the husband or his as-

signee has already reduced the property into possession, a court of equity does not

interfere. Dearin v. Fitzpatriok, 1 Meigx, 551. These are the settled principles

on the subject in the EngSish equity system.

• Bryan v. Bryan, 1 Badge, ik Dev. Eg. Can, 47.

i" See Parsons v. Parsons, 9 Jf. H. Rep. 309 336. where Ch. J. Parlter has

examined the history and doctrine of the wife's equity with accurate and elaborate

learning.

» Lord Chancellor, in Oglander v. Baston, 1 Vern. 396. Howell v. Maine, 3

Lev. 403. But Mr. Preston, in his EsMy on Ahftracts of Title, vol. i. p. 348, con-

demns the doctrine in this case in Levim, and denies that the husband can sue alone

on a bond given to the wife alone.
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will be entitled, oh his dying in his wife's lifetime,

*143 *to the whole of her things in action, thongh not- re-

duced to possession in his lifetime, and though there

be no special agreement for that purpose. If the settlement

be in consideration of a particular part only of her fortune,

the right of survivorship in the wife will exist only as to the

part of her property not comprised in the settlement, and not

reduced to possession by the<iiusband.a The settlement must

state, or import, that it was in consideration of the wife's for-

tune, and it must appear to be adequate to the purchase of

her fortune, before it will bar her right of survivorship.''

(5.) As to personal property of the wife, which she had in

possession at the time of the marriage in her own right, and
not en autre droit, such as money, goods and chattels,^nd

moveables, they vest immediately and absolutely in the hus-

band,'^ and he can dispose of them as he pleases, and on

his death they go to his representatives, as being entirely his

property.''

II. The duties which the husband assumes :

(1.) Topay her debts.

The husband is answerable for the wife's debts before co-

but if they are not recovered during the coverture.

* Butler's note, 304, to lib. 3 Co. Liit. 1 Vern. 396, note 5. Garforth t. Brad-

ley, 2 Veuy, 677. Meredith v. Wjnn, 1 Eq. Cas. Ahr. 70, pi. 16. Packer v.

Windham, Prec.in Ch. 412. Druce v. Denuieon, 6 Vesey, 395.

•> Cleland v. Cleland, Free, in Ch. 63. Salway v. Salway, -i^jni. Rep. 692.

Lord Eldon, in Druce v. Dennison, 6 Vesey, 395. The Master of the Rolls, in

Carr V. Taylor, 10 ibid. 579. The cases admit that the settlement will not bar

the •wife's equity to a further settlement out of property accruing during coverture,

tmless it be made in consideration of her fortune which she then has, or may there-

after be entitled to.

' Co. Utt. 351. b.

^ By the statute law of Georgia of 1789, the real estate belonging to the wife

at the marriage, becomes vested in and passes to the husband in the same manner

as personal property. See infra, vol. iv. p. 29. There is a prevalent disposition in

many of the states to enlarge the powers of the wife, and abridge those of the

husband, over her separate property, belonging to her at marriage, or subsequently

acquired by her, and to substitute the policy of the civil law for that of the com-

mon law on the subject. Thus, by the constitution of WisconsiD, adopted in 1846,

all the real and personal property of the wife, at the time of her marriage, or

acquired by her afterwards, aie to be her separate property. So the legislature
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he is discharged, a
(1) He is answerable for her debts only in

virtue of the duty imposed on him to discharge all the obliga-

tions of the wife ; and that his responsibility should cease

after coverture ceases, is, in some cases, rather against con-

science ; but then, as a compensation for the rule, it is to

*be considered that the charging the husband in all cases *14:4:

with the debts, would be against conscience also. It is

a strict rule of law, which throws upon the husband, during

coverture, all the obligations of the wife ; and by the same

rule of law, he is discharged after the coverture ceases, by the

death of the wife. Courts of equity have' held, that they could

not vary the rule of law according to the fact, whether the

husband had, or had not, received a portion with his wife, or

charge his conscience in one c^se mor than in the other.

This is the meaning of the case of Hewrd v. Stanford,'" accord-

ing to Lord Eedesdale's explanation of the rule on this

point.

«

The rule of law on this subject may operate very injui-iously

to creditors ; for if the wife be largely indebted before mar-

riage, and the husband takes and appropriates all her person-

al property to himself, and the wife dies before the creditors

have collected their debts, the husband is no longer liable,

and the creditors of the wife are left without remedy. If the

husband himself dies before the debts are collected, his re-

presentatives are not liable; and though the wife remains

liable after her husband's death, for her former debts remain-

of Arkansas haye exempted all such property from liability for her husband's

debts.

* He is liable for a breach of trust committed by the wife before marriage.

Palmer v, Wiikefield, 3 Beman, 224.

^ Z P. Wms. 409. Cases temp. Talb. 173.

' 1 Srh. (b Lef. 26S. Witherspoon v. Dubose, in Court of Appeals, in S. C.

Zaw Journal, No. 3. p. 366. S. P.

(1) Where the wife, before marriage, held shares in a joint-stock, which remained in her name
after marriage, the husband refu-ing to have any thing to do with them : held, that he was not

liable as a member of the company. The company's deed of settlement provided that the hits-

band of a shareholder should not be a member. Dodgson v. Bell, 3 Sng. L. & M. R. 512.

In New-York, by statute passed (July 13, 1853,) Lamt of 1853, oh. 576, p. 1057, suits to recover

debts contracted by the wife before marriage, may be brought against husband and wife; but

the judgment and execution affect the separate estate of the wife only. A husband, however,

who acquires the separate property of his wife, is liable lo the extent of such property for her

debts contracted before marriage. (§ 2. iS.)
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ing unpaid, slie may have no property to pay them. The

answer to this objection is attempted by Lord Macclesfield,

in the Ewrl of Thomond v. Earl of Suffolk.^ It may be

hard, he observes, that the husband should be answerable for

the wife's debts, when he receives nothing from her ; but we
are to set off against that hardship, the rule, that if the hus-

band has received a personal estate with the wife, and hap-

pens not to be sued during the coverture, he is not liable.

He runs a hazard in being liable to the debts, much beyond
the personal estate of the wife : and in recompense for

*145 that *hazard, he is entitled to the whole ofher personal

estate, though far exceeding the debts, and is dis-

charged from the debts as soon as the coverture ceases. In

Heard v. Stamford, there was a strong effort made before Lord

Ch. J. Talbot, to charge the husband, after the wife's death,

with a debt of hers, dum sola, to the extent of what he had
received from her, for she happened to bring a large personal

estate to her husband. The injustice of the case was pressed

upon the court, for upon the rule as it stood, a feme sole

might be worth 10,000Z. and owe 1,000Z., and marry and

die, and the husband might appropriate the 10,000Z. to

his own use, and not pay one farthing of the debt. Lord

Nottingham was so provoked at the hardship of the rule,

in a case in which the wife brought a large portion to her

husband, and died, and when the husband continued in pos-

session of the goods, and refused to pay the very debt con-

tracted by the wife for the goods, that he declared he would

alter the law. But Lord Talbot said, that nothing less than

an act of parliament could alter the law ; and the rule was

fixed, that the husband was liable for the wife's debts only

during the coverture, unless the creditor recovered judgment

against him in the wife's lifetime, and that only the wife's

chases in action not reduced to possession in her lifetime,

would be assets in the husband's hands, when they come to

him, as her administrator. If relief ought to be given against

the husband, because he received sufficient property with the

wife, then by the same reason, if the wife had brought no

fortune to her husband, and judgment was recovered against

• 1 P. Wmt. 469.



Lee. XXVIIL] OF THE RIGHTS OF PERSONS. 129

him during coverture, relief ought to be afforded to the hus-

band against this judgment after his wife's death. He de-

clared that the rule coiild not be disturbed by a court of

equity; and it has continued unaltered to this day. The

husband is liable, not as the debtor, but as the husband. It is

still the debt of the wife, and if she survives her hus-

band, she continues personally liable.* *It has also *146

been held by the K. B., in Miles v. Williams,^ that

the debts of the wife dum sola, as well as the husband's debts,

are discharged by the bankruptcy of the husband. It is clear

that a certificate of bankruptcy discharges him ; and Lord

Ch. J. Parker thought that the wife was also discharged for

ever, and not merely during the husband's life, though on that

point, he said, it was not necessary to give a decided opinion. (1)

(2.) To mamtcdn her.

The husband is bound to provide his wife with necessaries

suitable to her situation and his condition in life ; and if she

contracts debts due for them during cohabitation he is obliged

to pay those debts ; but for any thing beyond necessaries he

is not chargeable. He is bound by her contracts for ordinary

purchases, from a presumed assent on his part ; but if his dis-

sent be previously made known, the presumption of his as-

sent is rebutted. He may still be liable, though the seller

would be obliged to show, at least, the absolute necessity of

the purchase for her comfort." If the tradesman furnishes

goods to the wife, and gives the credit to her, the husband

is not liable, though she was at the time living with her hus-

band.'' (2) Nor is he liable for money lent to the wife, un-

» Woodman v. Chapman, 1 Campb. N. P. 1 89.

^ \ P. IFms. 249. It was decided, ill Lockwood T. Salter and -wife, 2 J/etiiWe <fc

Manning's Rep. 256, that the wife's debts, dum tola; were extinguished by the

husband's discharge as a bankrupt or insolvent. But see contra, supra, p. 138,

Mallory v. Vanderheyden, the rule in equity, and which is the correct rule, though

the rule at law is otherwise.

" Ethcrington v. Parrot, 1 Salk. 118. 2 Lord Raym. 1006, S. 0. Montague v.

Benedict, 8. B. & Cresm. 63.

J Bentley v. Griffin, 5 Taunton's Rep. 366. Metcalf v. Shaw, 3 Oampb. 22.

(1) It is now settled in New-York, that n discharge of tlie busband under the bankrupt laws, is

DO discharge of the wife. Mallory v. Vanderheyden, 8 Sarb. Ch. 9. S. 0. 1 Comst. R. 4S8.

(2 ) Where the wife employed counsel to prosecute a petition for divorce, and a divorce was ob-

YoL. n. 9
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less his request be averred and shown.^ So, if tlie husband

makes a reasonable allowance to the wife for necessaries du-

ring his temporary absence, and a tradesman, with notice of

this, supplies her with goods, the husband is not liable, un-

less the tradesman can show that the allowance was not sup-

plied. •> If the husband abandons his wife, or they separate

by consent, without any provision for her maintenance,

or if he sends her away, he is liable for her necessa-

*147 ries, *and he sends credit with her to that extent.'' (1)

But if the wife elopes, though it be not with an adul-

terer, he is not chargeable even for necessaries. The very

fact of the elopement and separation is sufficient to put per-

sons on inquiry, and whoever gives the wife credit afterwards,

gives it at his peril. The husband is not liable unless he re-

ceives his wife back again.* The duties of the wife, while

cohabiting with her husband, form the consideration of his

liability. He is accordingly bound to provide for her in his

» stone V. Maonaiv, 1 Taunton, 432.

> Holt V. BiieD, 4 Barms, d: Aid. 252. If there be an amicable separation of

husband and wife, and he furnishes her with necessaries according to the agreement,

he is not liable for articles furnished to her by a tradesman, though he had no

notice, for the moral obligation on his part ceases. Carey v. Padon, 2 Anhniead,

140. Mr. Wallace, one of the learned editors to the American edition of Smith's

Leading Coses, in Law Library, N. S., vol. xxv., says that this case in Pennsylvania

is the ablest case on the subject to be found in the American books.

= Walker v. Simpson, 7 Watts & Serg. 83.

^ Kobinson v. Greinold, 1 Salh. Rep. 119. Morris v. Martyn, Str. Rep. 64'7.

Child T. Hardyman, Str. Rep. 616. Manby v. Scott, 1 Mod. Rep. 124. 1 Sid. Rep.

109. 1 Lev. Rep. 4. S. C. 12 Johns. Rep. 293. 3 Rick. Rep. 289. Kirkpatritk,

Ch. J., 2 SalsteSs Rep. 146.

tained, it was held tliat the counsel fees could not be considered as necessanes for the wife, but

that she only was liable to her counsel. Shelton v. Pendleton, 18 Conn, Ji. in. The husband

is not liable for goods furnished to his wife which were fitting for her station in life, if, in fact,

she was supplied by him with necessaries at the time of the purchase, lienaux v. Teakle, 20

Mig. L.<S:KB. 845.

The power ofa wife to bind her husband by her contracts depends upop the fact of agency

alone, she haying as wife no original power to bind him by any contract Bawyej v. Cutting,

28 Vermt. R. 486. This last case, of course, does not refer to the liability of thehusband to pro-

vide his wife with necessaries. It is a well-considered case as to what inferences of agency (in

the absence of positive proof) may be inferred from the marital relation. See Burk v. Howard,

18 Miss. R. 241.

But for necessaries, the wife of a lunatic, confined in an asylum, may pledge his credit, and

(he husband may be sued for debt, Eeed v. Legare, 4 Mig, L. & B. R. 528.

(1) The husband is liable for the funeral expenses of the wife, though they were, by agrec-

meiit, living separate at the time of the death, Ambrose v. Kerrison, 4 Una. L. & K R. 861.
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family ; and while he is not guilty of any cruelty, and is will-

ing to provide her a home, and all reasonable necessaries

there, he is not bound to furnish them elsewhere. All per-

sons supplying the food, lodging and raiment of a married

woman living separate from her husband, are bound to make

inquiries, and they give credit at their peril." (1) *

It has been a question whether, if the wife elopes, and re-

pents and returns again, and her husband refuses to receive

her, he is then bound for her necessaries. The opinion of

Lord Ch. J. Raymond, in Child v. Hardymcm,^ seems to be,

that he would be liable ; for he says that if the husband

should refuse to receive the wife, " from that time it may be

an answer to the elopement." (2) Lord Eldon subscribed to

that case, and the same doctrine has been declared in N'ew-

York,<= but it does not apply where the wife had committed

adultery.^ It has also been a debatable point whether, if

the husband should refuse to provide necessaries for

his wife, and *prohibit a particular person, or any per- *148

son, from trusting her, and she should, notwithstand-

ing the prohibition, be trusted with necessaries suitable to

her age, and degree, and rank in life, the law would then,

notwithstanding such prohibition, raise an assumpsit against

the husband. In the case of Manhy v. Seott, in the reign of

Charles 11.,^ which was argued many times at the bar, and

then in the exchequer, by all the judges of England, it ap-

peared to be the opinion of a large majority of the judges

» M'Cutchen v. M'Gahay, 11 Johns. Rep. 281. Mainwaring v. Leslie, 2 Carr.d;

Payne's N. P. Rep. 507. Hindley T. Mai-quia of Westmeath, 6 Barnw. & Cress.

200.

^ 2 Str. Rep. 875.

« M'Cutchen v. M'Gahay, 11 Johns. Rep. 281. M'Gahay t. Williams, 12 iUd.

293. Ewers v. Hutton, 3 Esp. Gases, 256.

^ Goviar v. Hancock, 6 Term Rep. 603.

" 1 Mod. Rep. 124. 1 Sid. Rep. 109. 1 Lev. Rep. i. S. C. ; and the case is re-

ported at large, with learned notes, in Smith's Leading Cases, in Law Library, N. S.,

vol. xxviii., in a new translation from the oiiginal French in Siderin, by J. G. Philli-

more, Esq. It is one of the most interesting cases, and in ability and learning the

discussion is equal to any in the English law.

(1) The hnsband, having a right to the wife's services, may maintain an action for slanderoua

words affecting her health and spirits. Olmstead v. Brown, 12 Barb. H. 65T.

(2) Clement v. Mattison, 8 Jlieh. B. 9a
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that the hustand could not be charged even with the neces-

saries for the wife, against his express previous prohibition to

trust her, and that her remedy would be in the spiritual court

for alimony. But the minority of the court held, that the

husband would be chargeable from the necessity of the case

;

and that the husband cannot deprive the wife of the liberty

which the law gives her of providing necessaries at his ex-

pense, for her preservation. ' This opinion of the minority

seems to be the received law at this day, and the extreme ri-

gour of the old rule is relaxed. (1) The husband is bound to

provide his wife with necessaries when she is not in fault,

from a principle of duty and justice ; and the duty will raise

an assumpsit independent of his consent, and when no con-

sent can be inferred, as in the case of a refusal on his part to

provide her with necessaries. If he turns her out of doors,

and forbids all mankind from supplying her with necessaries,

or if she receive such treatment as affords a reasonable cause

for her to depart from his house, and refuse to cohabit with

him, yet he will be bound to fulfil her contracts for necessa-

ries, suitable to her circumstances, and those of her hus-

*14:9 band.= (2) The case oiBolton v. Prentice,^ which *arose

in the K. B. as late as 18 Geo. II., goes the length of

establishing this reasonable doctrine. The wife took up ne-

cessaries on credit, after the husband had used her ill, and

abandoned her, and forbidding the plaintiff from trusting her.

But the K. B. held that the husband had no right to make

Buch a prohibition in such a case, and they distinguished the

case from that of Manly v. Soott, because, in that, the wife

was guilty of the first wrong ; and they sustained the action

of the assumpsit for the goods sold to the wife.

» Houliston V. Smytli, 3 Bingham's Hep. 127. In this cnfe the court considered

the law to be, that if a man rendered his house unfit for a modest woman to con-

tinue in it, or if the wife had reasonable ground to apprehend personal violence, she

was justified in quitting it, and the husband would be liable for necessaries furnished

for her support.

<> Sir. Rep. 1214.

(1) Clement v. Mattison 3 Bich. R. 93.

(2) The party furnishing necesBaries nrast prove that the wife led for a sufficient cause.

Blowers v. Sturtevant, 4 Benio's R. 46. Adultery by the husband is a sufficient cause, Stykei

T, Halatead, 1 Sandf. (Law) B. 483. As to what are necessaries, see ante, p. 140, note (1),



Lee. XXVIIL] OF THE RIGHTS OF PERSONS. 133

In a modern decision in the K. B.* it was held, that if

a man turned away his wife without justifiable cause, he

was bound by her contracts for necessaries suitable to her de-

gree and estate. If they lived together, he is only bound by

her contracts made with his assent, which may be presumed.

If the wife goes beyond what is reasonable and prudent, the

tradesman trusts the wife at his peril, and the husband is not

bound but by his assent, either express or reasonably im-

plied. The doctrine of the Supreme Court of New-York is to

the same eflfect.''

(3.) Liahlefor her torts.

The husband is liable for the torts and frauds of the wife

committed during coverture. (1) If committed in his com-

pany, or by his order, he alone is liable. If not, they are

jointly liable, and the wife must be joined in the suit with

her husband. "Where the remedy for the tort is only dama-

ges by suit, or a fine, the husband is liable with the wife ; but

if the remedy be sought by imprisonment, on execution, the

husband is alone liable to imprisonment." The wife, during

coverture, cannot- be taken on a ca. sa. for her debt dum sola,

or a tort dum sola, without her husband ; and if he escapes,

or is not taken, the court will not let her lie in prison alone.*

If the tort or offence be punished criminally by im-

prisonment, *or other corporal punishment, the wife *150

alone is to be punished, unless there be evidence of co-

ercion, from the fact that the offence was committed in the

presence or by command of the husband. This indulgence is

carried so far as to excuse the wife from punishment for theft

committed in the presence or by the command of her hus-

' Montague v. Benedict, 3 Barnw. <fc Cress. 631.

> M'Cutchen v. M'Gahay, 11 Johns. Sep. 281. The husband is not liable on a

negotiable note given by the wife, even in a suit by the bona Jide eadorsee, though

given for goods purchased by her to carry on her trade, unless it was given with

his authority or approbation. Reakert v. Sanford, 6 Walts & Serg. 164.
= 3 Blacha. Com. 414.

^ Jackson v. Gabree, 1 Vent. Rep. 61.

(1) A wife having no power at law to enter into the contract of agency with her husband,

it would seem to follow that she cannot be made liable for his fraud, while assuming to act for

her in that capacity. Birdseye r. Flint, 8 Barh. 3. C. Rep. SOO.
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band.a But the coercion whicli is supposed to exist in that

case is only a presumption of law, and, like other presump-

tions, may be repelled. (1)

III. Wife^s capacity at law to act as afeme sole.

(1.) Topurchase and sell land.

The disability of the wife to contract so as to bind herself,

arises not from want of discretion, but because she has en-

tered into an indissoluble connection, by which she is placed

under the power and protection of her husband, and because

she has not the administration of property, and has given up
to him all personal property in possession, and the right to

receive all such as may be reduced into possession.^ But this

general rule is subject to certain exceptions, when the prin-

ciple of the rule could not be applied, and when reason and

justice dictate a departure from it. (2)

In the first place, a wife may purchase an estate in fee

without her husband's consent, and the conveyance will be

good, if the husband does not avoid it by some act declaring

his dissent, and the wife, after her husband's death, may
waive or disagree to the purchase. <= But the conveyance of a

feme covert, except by some matter of record, was absolutely

void at law, and in England the wife used to pass her free-

hold estate by a fine, and this and a common recovery were

the only ways in which she could, at common law, convey

her real estate. She might, by a fine and a declaration of

the uses thereof, declare a use for her husband's benefit. (3)

So, if the husband and wife levied a fine, a declaration of the

uses by the husband alone would bind the wife and her

1 Hawk P. 0. b. 1. ch. 1. sec. 9.

I Vesey, 306. 1 E. Black'. Rep. 846.

Litt. sec 677. Co. Lilt. 3. a. 856. b. 2 Blacks. Com. 292.

(1) It may be well to remark, that this immunity of the "wife does not extend to the crimes

of treason, murder or robbery, nor, in general, to those crimes (except theft) which are mala,

in 86 ; even in respect to theft, if the wife was not drawn to the oflFence by the husband, she

is guilty as well as the husband. 1 Russell on Orvmes^ p. 16.

(2) In New-York, if any female being or afterwards becoming a married woman, deposits

funds in a savings bank in her own name, the ofBcers of such bank are authorized to pay the

same to ber, and her receipt will be a sufficient discharge. Imws of New-York, 1860, ch 91.

(8) The wife, even at common law, may make a conveyance to her husband through a third

person, to whom the wife first conveys, and who then conveys to the husband. Jackson v. Ste-

vens, 16 Johns. B. 110. Meriam v, Harsen, 2 Bari, Ch. M. 232.
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heirs, unless she disagreed to the uses during the covert-

ure."^ As a general rule, the husband must be a

*party with the wife to her conveyance, (1) but if she *151

levied a fine as a/emesoZe, without her husband, though

it would be good as against her and her heirs,'' the husband

may avoid it during coverture, for the benefit of the wife as

well as for himself. = Now the English law is changed as to

the mode of conveyance of the wife, by the abolition of fines

and recoveries, and the wife conveys by deed, with the hus-

band's concurrence.^ The wife may, as an attorney to an-

other, convey an estate in the same manner as her principal

could, and she may execute a power simply collateral, and,

in some cases, a power coupled with an interest, without the

concurrence of her husband. <= She may also transfer a trust

estate, by lease and release, as a,feme soleS

The conveyance of land by femes covert, under the go-

vernment of the colony of New-York, was, in point of fact,

by deed and not by fine, and upon the simple acknowledg-

ment of the wife before a competent officer, without private

* Beckwitb's Case, 2 Co. 51. Swanton v. Raven, 3 Alh. Rep. 105. In Durant

V. Ritchie, 4 Mason's Rep. 45, the husband and wife conveyed to A. in fee, to the

use of the grantors for their joint lives, and to the survivor in fee, and the uses were

held to be well raised out of the seisin of A.

Bro. Abr. tit. Fines, pi. 75. Perkins, sec. 20. Shep. T. by Preston, p. 1.

= Preston on Abstract of Tllle, vol. i. p. 336. By the Fine and Recovery Act

of 3 ife 4 W. IV. 0. "74, the court of B. may, whenever the husband's concui'rence

cannot be procured from any cause whatever, authorize the wife to convey her lands

by deed without hia concurrence This is analogous to the provision in the Civil

Code of Louisiana, art. 127, taken from the Code Napoleon, art. 218, by which, in

case the husband refuses to authorize his wife to sell her paraphernal property-,

she may apply to the judge of the place of her domicil for authority, and which he

may grant after hearing the parties.

^ By the English statute of 3 and 4 William IV. ch. 74, abolishing fines and

recoveries, married women are enabled, with the concurrence of their husbands, and

in special cases without it, to dispose by deed, or relinquish any estate they may

have, as effectually as they could do if sold, provided the deed of a married woman

be acknowledged by her before a competent officer, on » previous examination,

apart from her husband.

Sugden on Powers, 148. Co. Litt. 52. a. 112. a.

' Barnaby v. Griffin, 3 Vesey, 266.

(1) Scott V. Purcell, T BlMkf. B 66. But see, as to the law in ITem-Torh, The F. Ins. Co, v.

Bay, 4 Bdrb. S. C. Rep. 40T. Afflrmed ia Court of Appeals, 4 OomOoek B. 1. The mortgage

of the wife, without the concurrence of the husband, was held to be good.
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examination. Such loose modes of conveyance were men-

tioned in the act of the 16th 'of February, 1771, and were

confirmed ; but it was declared, that in future no estate of a

feme covert should pass by deed, without her previous private

acknowledgment before the oflBcer, apart from her husband,

that she executed the deed freely, without any fear or com-

pulsion of her husband.'' (1) The deeds oifemes covert, in the

form used in other cases, accompanied by such an examina-

tion, and which is still required by statute,'' have ever since

been held sufficient to convey their estates, or any future

contingent interest in real property, and fines and recoveries

are now abolished by statute in New-York.^ If the wife re-

sides out of the state, she may unite with her husband and

convey all her right and interest, present and contin-

*152 gent, equally *as if she were a feme sole, and with-

out any such special acknowledgment."! Nor does a

* It is worthy of Dotice, however, that io the act of the first legislature of New-

Tork, in 1 683, under the Dute of York, and which was termed " the charter of liber-

ties," it was provided, that no estate of a. feme covert should be conveyed but by

deed acknowledged by her in some court of record, and she being secretly examined,

whether she did it freely, without threats or compulsion of her husband.. In the old

colony of Plymouth, it was enacted by law, in 1 646, that the acknowledgment ofa sale

of lands by the wife before a magistrate was sufBcient. Plymoulh Colony Laws,

by Brighara, 1836, p. 86. In Massachusetts, under the province act of 9 William

III, a wife, in conjunction with her husband, might convey her real estate by deed

of bargain and sale, duly executed, acknowledged and recorded, without being

privately examined, whether she did it freely or not. Judge Troivbridge said, such

had been the practice in the province down to his time, and he held such con-

veyances, so authenticated, to be valid. See his opinion io the American Jurist,

No. 21. See, also, Fowler v. Shearer, 1 Man. Rep. 14. 19—22. The Revised

Stntittes of ifassachusettf, of 1 835, give a sanction to the joint deed of husband

and wife ; but though the deed will pass her real estate, it will not bind her by

any covenant or estoppel.

•> JV. r. Revi'ed Statiflex, vol. L p. 768. sec. 10.

" Ibid, vol ii. r'. 343. If, however, the party was an in/ant as well as a feme

covert, the disi '.y arising from infancy remains, though she execute and ac-

knowledge the deed in the form prescribed by the statute. Bool v. Mix, 17 Wen-

deUiRep. 119.

^ New-Torh Revised Statutes, vol. i. p. 758. sec. 11.

(1) The certificate of the officer mnst be complete according to the requisition of the statute

to make a married woman^s deed operative. It cannot bo amended by parol testimony of the

officer, alter his tenn of ofBce has expired. Elwood v. Klock, 18 Barb. J!. 60.

By a recent statute of Vermont, the separate acknowledgment of married women to deeds is

no longer reqaired. They execute deeds in the same manner as their husbands. Laws of

1851, p. 29.
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deed by the wife in execution of a power or trust, require a

private examination.*

This substitute of a deed for a conveyance by fine has pre-

vailed throughout the United States, as the more simple,

cheap and convenient mode of conveyancci" The reason

why the husband was required to join with his wife in the

conveyance was, that his assent might appear upon the face

of it, and to show he was present to protect her from imposi-

tion ; and the weight of authority would seem to be in favour

of the existence of a general rule of law, that the husband

must be a party to the conveyance or release of the wife.

Such a rule is founded on sound principles arising from the

relation of husband and wife. But there are exceptions

to the rule, and it is not universal in its application. In

New-Hampshire the wife, according to statute and usage,

may release her right of dower by her separate deed, executed

without her husband ;<= and in Massachusetts it has been

said, by a very high authority, that the wife, by her separate

deed executed subsequently to a sale by her husband, and in

consideration of that sale, may release her right of dower.''

In the state of Maine the same exception has been adopted
;

and it is declared to be the usage or common law of New-
England, that a wife, in consideration of her husband's con-

veyance, may, by her own separate deed, release her right of

dower to the grantee of her husband.^ Subject to this

* Piatt, J., ia Jaqaes t. Method. Epis. Church, 17 Johns. Rep, 690. Sturges v.

Corp, 13 Vesey, 190. When the wife's property settled on her is the subject of a

deed, equity looks upon her as ^feme sole, and as iDcident to the ownership in her,

is her power of disposition without the concurrence of her husband. Powell v. Mur-

ray, 2 Edw. V. Ch. Rep. 636.

• Davey v. Turner, 1 Dall. Rep. 11. Watson v. Bailey, 1 Binney's Rep. 410.

Jackson v. Gilchrist, 15 Johns. Rep. 89. Fowler v. Shearer, 7 Mass. Rep. li.

Gordon v. Haywood, 2 iV.K Rep. 402. Thatcher v. Omans, Supplement to 3 Pick.

Rep. 521. Lithgow V. Kavenaugh, 9 Mass. Rep, 172. Elmer's N, J, Dig. 83.

Acts of North Carolina, 1716. 1750. The method of conveying lands by fine and

common recovery was never in use in North Carolina, and the statutes of 1715 and

1750, required the wife's previous private examination before her conveyance by

deed was binding. The law of the island of Jamaica allows a married woman to

convey by a simple conveyance with her separate acknowledgment.

' Woodbury, J., in 2 K H. Rep. 176. 405.

• Parsons, Ch. J., in Fowler v. Shearer, 7 Mass. Rep. 14.

• Rowe v. Hamilton, 3 Oreenleaf's Rep. 63.
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*153 exception, *the general rule is explicitly recognised in

those states where the exception prevails. But in Mas-

sachusetts, even the exception is now understood not to exist,

and it is declared that the husband must be a party to the

deed of release by the wife of her dower, and the previous

conveyance by the husband is not sufficient to give the wife's

deed, executed by her alone, validity.^ In New-York this

particular question has never been judicially settled ; it is,

however, declared by statute,!" that if a married woman exe-

cute a power by grant, the concurrence of her husband, as a

party, is not requisite ; and ifshe reside out of the state, though

she may convey any real estate situated within the state,

without any other acknowledgment or proof of the execution

of it than that required of a feTne sole, she is in that case to

"join with her husband" in the conveyance."^ The substitute

in favour of a conveyance by the wife, of a deed for a fine or

common recovery, was made in Maryland, by the colony

statutes of 1715, 1752 and 1766 ; and the statute law of that

state is explicit, that the husband and wife must join in the

conveyance. "1 So, in Massachusetts, from the earliest periods

of the colony, the wife, with the concurrence of her husband,

could convey her estate in fee by deed duly acknowledjj;ed

and recorded.^ In South Carolina, Georgia and Kentucky,

the wife conveys in the same way ; and in Ehode Island,

Connecticut, Ohio, Indiana, Missouri and North Carolina,

(and this is no doubt the general rule,) the husband must

join in the conveyance by the wife, and she must be sepa-

rately examined before an officer.f In Yirginia it is laid

* Powel V. Menson and Brimfield Manufacturing Company, 3 MasorCs Rep. 347.

Hall T. Savage, 4 ibid. 273. Jackson on Real Actions, 326.

^ N. Y. Revised Statutes, vol. i. p. 1Z&. sec. 117.

' New-York Revised Statutes, vol. i. p. 758. sec. 11.

•i Lawrence v. Heister, 3 Harr. <& Johns. Rep. 371.

« 4 Mason's Rep. 45. 62.

f Manchester v. Hough, 5 MasorCs Rep. 67. Revised Statutes of Ohio, 1831.

See, also, Ter. Law of Ohio, 1795. Chase's Statutes, vol. i. p. 186. The statute

law of Ohio requires the'certifioate of the separate examination of the wife to her

deed, to state that the conteuts of the deed were made known to her. Chase's

Statutes, vol. iii. Act of North Carolina, 1761. Brown v. Starke, 3 Dana's Ken.

Rep. 320. Princes Dig. of Statutes of Georgia, 2d edit. 1837, p. 159. Revised

Statutes of Indiana, 1838, p. 313. Statutes of Connecticut, 1838, p. 892. R. S. of
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*dowii as tlie general rule, that the wife's deed, to be *154

valid, must be executed by the husband also.* In

New-Jersey, by their early colony laws, the wife might con-

vey her estate by deed, provided she was previously and pri-

vately examined by a magistrate.!" Upon the view of our

American laAV on this subject, we may conclude the general

rule to be, that the wife may convey by deed ; that she must

be privately examined ; that the husband must show his con-

currence to the wife's conveyance by becoming a party to the

deed ; and that the cases in which her deed without such con-

currence is valid, are to be considered as exceptions to the

general rule.<=

(2.) To sue and he sued.

If the husband was banished, or had abjured the realm, it

was an ancient and another necessary exception to the gene-

ral rule of the wife's disability to contract, and she was held

capable to contract, and to sue and be sued, as a feme sole.

In such a case, both she and her creditors would be remedi-

less without that exception. In the case of Belknap v. Lady

Weyland,^ it was held, 2 Hen. lY. ch. 7, that the wife of a

man exiled or banished, could sue alone, though that excep-

tion was regarded at that day almost as a prodigy ; and some

one exclaimed, ecae modomirum, quodfceminafert ireve regis,

non nominando virum conjunctum rohore legis. Lord Coke

seems to put the capacity of the wife to sue as a feme sole

Missouri, 1835. But in Maryland it has been held, that if the wife gives a mort-

gage of lands held in trust for her separate use, though it be not acknowledged as

the statute requires in respect to deeds of femes covert, the deed creates a specific

lien, to be enforced in equity. Brundage v. Poor, 2 Gill, S Johns. Rep. 1.

* Sexton V. Pickering, 3 Randolph's Rep. 468.

'' Learning dSpice/s Collections, pp. 2.35 268.

" It was adjudged in Vermont, in Sumner v. Conant, 10 Vermont Rep. 1, or

Shaw's R. S. N. vol. i. that a feme covert could not, either separately or jointly

with her husband, execute a valid power of attorney to convey lands held in her

right. The statute giving her a right to convey by deed, did not reach the case. So

in Maine, the agreement of a married woman for the sale of her real estate, though

made with her husband's assent, and for a valuable consideration, is void. Lane v.

M'Kean, 3 Shepley, 804.

i Cited in Co. Lift. 132. b. 133. a.; and sec, also, Wilraot's Case, Moore's Rep.

851, in which 18 Edw. I., 10 Edw. III. ch. 399, and 1 Hen. IV. ch. 1, are also cited

by Lord Coke and Doddridge, J., as precedents to the same point
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upon the ground tliat the adjuration or banishment of the

husband amounted to civil death. But if the husband be

banished for a limited time only, though it be no civil death,

the better opinion is, that the consequences as to the wife

are the same, and she can sue and be sued as a feme
*155 *sol6.^ Andif the husband be an alien, always living

abroad, the reason of the exception also applies ; and

it was held, in the case of De^ly v. Duchess of Mazarine,^

that in such a case, the wife was suable as afeme sole, in like

manner as if the husband had abjured the realm. Though it

was mentioned in that case that the husband was an alien

enemy, and had been divorced in France, yet, as Lord Lough-

borough said," the decision did not rest on either of those

grounds, but solely and properly on the ground that the wife

lived in England, on a fortune of her own, and separate from

her husband, who had always resided abroad as an alien.

Again, in Walford v. The Duchess of Pienne,^ Lord Ken-
yon held, that the wife was liable as a.feme sole, for goods sold,

when the husband was a foreigner, residing abroad, and that

this case came within the principle of the common law, appli-

cable to the case of the husband abjuring the realm. Ifthe wife

was not to be personally chargeable for debts contracted under

such circumstances, she would be without credit, and might

starve. And if the husband was a native, instead of an alien,

he thought the rule might be difterent, as in that case he

» Note 209 to lib. 2. Co. Litt. Sparrow v. Carruthers, decided by Yates, J., and

cited as good authority in 1 Term Rep. 6. 1 Bos. & Pull. 359. 2 Bos. & Pvll.

233. Carroll v. Blencow, 4 Eap. N. P. Rep. 27. In Robinson v. Reynolds, 1

Aiken's Ver. Rep. 1'74, the English eases are ably reviewed, and the conclusion

seemed rather to be that the wife could only sue and be sued as a,feme sole, when
the husband was an alien who had always resided abroad, or was civiliier mortuus,

as when he was exiled, banished for life, or had abjured the realm. In that case,

the husband had voluntarily withdrawn himself from the United States, and that

was held not to be sufficient ; and the question was by that case still left unsettled,

whether transportation or banishment by law, for a limited time only, would be

BuflScient. But in the English case, Ex parte Pranks, 1 Moore cfc Scott, 1, more

recently decided, the wife of a convicted felon, sentenced to transportation for 14

years, but detained in confinement in the hulks, was held liable to be made a bank-

rupt, if she traded on her own account

<< 1 Lord Raym. 147. 1 Seitk. Rep. 116.

° 1 H. Blacks. Rep. 349.

•1 2 Esp. N. P. Rep. 654. Bean v. Morgan, I HilVs S. 0. Rep. 8. S. P.
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was to be presumed to have the *€mimus revertendi.^ *156

In the case oi De Gaillon v. Z'Aigle,^ the court of C.

B. held the same doctrine, and that afeme covert was charge-

able with her contracts, where the husband, being a foreigner,

had voluntarily abandoned her, and resided abroad, and that

it was for her benefit that she should be liable, in order to

enable her to obtain a credit and secure a livelihood. It was

also said, in that case, that there was no instance in which

the wife was held personally liable on her contracts, on the

ground of her husband residing abroad, when he was an Eng-

lishman born. In corroboration of the distinction contained

in that suggestion, we may refer to the case of Boggett v.

Friar,": in which the K. B. held that the plaintiff could not sue

as afeme sole for trespass to her property, when her husband,

ieing a naturaVbovn subject, had deserted her for years be-

fore, and gone beyond sea, but without having abjured the

realm, or been exiled or banished. The case of Kay v.

Duchess De Pierme,^ introduced a qualification of the dis-

tinction in the former cases, between the wife of a foreigner

and the wife of a native ; and it held .that if a foreigner,

though a resident abroad at the time of the suit brought, had

ever resided in England, his wife was disabled to sue. The

distinctions in the English law, subject to this qualification,

have been assumed as the law in this country. >=

*This is the extent of the authorities on this subject ; *157

and it is easy to see that there might be most distressing

cases under them, for though the husband be not an alien, yet if

he deserts his wife, and resides abroad permanently, the ne-

• Franks v. Duchess of Pienne, 2 Esp. N. P. Rep. 587.

' 1 Bon. dc Pull. 357.

« 1 1 Eaxt, 301. The rejoinder in this case, among its averments, stated that

the buiibaDd had never abjured the realm. This would imply that abjuration was

known in modern practice, and yet it is admitted in the books, that abjuration or

banishment upon oath, taken by a felon on fleeing to a sanctuary, that he would,

within forty days, leave the realm for ever, has been disused since the reign of

James I., and abolished. Hawk. P. C. b. 2. c. 9. sec. 44. 4 Blacks. Com. 326.

The privilege of sanctuary was also abolished in France by Louis XIL HenauWs

Abr. Chro. tom. ii. p. 446.

"i 3 Campb.liep. 123.

« Gregory v. Paul, 15 Mass. Rep. 31. Robinson v. Reynolds, 1 Aiken'a Rep.

174, supra, p. 155, n. c.
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cessity that the wife should be competent to obtain credit,

and acquire and recover property, and act as &f&m6 sole, exists

in full force.'' It is probable that the distinction between

husbands who are aliens and who are not aliens, cannot long

be maintained in practice, because there is no solid founda-

tion in principle for the distinction.''

If the wife be divorced a mensa et thoro, it has been sug-

gested, in some of the books, that she can sue and be sued as

&fem6 sole.'' But in Lewis v. Zee,^ it was adjudged, in the

English court of K. B., upon demun-er, that though the wife

be divorced a mensa et thoro, and lived separate and apart

from her husband, with an ample allowance as and for her

separate maintenance, she should not be sued as a feme sole.

The question is notsettled in the jurisprudence of this country.

In Massachusetts, it has been held, after a full consideration

of the subject, that a wife divorced a m^nsa et thoro,

*158 might sue and be sued as a feme sole, for property *ac-

quired, or debts contracted by her subsequently to the

divorce." This is the more reasonable doctrine, and it seems

to be indispensable that the wife should have a capacity to

act for herself, and the means to protect herself, while she is

withdrawn, by a judicial decree, from the dominion and pro-

• If afeme covert be driven by cruelty from a husband's house, and she retires

to another state, and maintains herself by her labour, ivithout any provision for her

made by her husband who abandoned her, she may sue as a, feme «o/f, though her

husband be a citizen. Gregory v. Paul, 15 Mass. Rep. 31. Abbot v. Bayley, 6

Pick. Rep. 89.

•• lu Bean v. Morgan, 4 M'Cord's Rep. 148, it was held, that if the husband

departs from the state, with intent to reside abroad, and without the intention of

returning, his wife becomes competent to contract, and to sue and be sued as a

feme sole. This was breaking down the distinction mentioned in the text. So in

Gregoiy v. Pierce, 4 Melcalfs Rep. 478, it was held, that if the husband deserts

his wife, absolutely and completely, by a continued absence from the state, and

with an intent to renounce defacto the marital relation, the wife may sue and be

sued as &feme sole. This was considered to be an application of an old rule of the

common law, and equivalent to an abjuration of the realm.

" 5acon, tit. Baron and Feme, M. Lord Loughborough, in 2 Vesey, jun., 146.

In Stephens v. Tot, Moore's Rep. 665, it was intimated {il sembloit) that the wife,

on a divorce a thoro et mensa, could sue without her husband,in like manner as she

could sue if her husband was exiled.

^ 3 Barnw. d Cress. 291.

« Dean v. Richmond, 6 Pick. Rep. 461. Pierce v. Bui-nham, 4 Metcalf'a Rep.

303. S. P.
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tection of her husband. The court of Massachusetts has

inteutionally barred any inference that the same consequence

would follow if the husband was imprisoned by law for a

public offence or crime. But such a case might be equiva-

lent to an abandoment of the wife, and ground for a divorce

a mensa et thoro; and there are as much reason and neces-

sity in that case as in any other, that the wife should be com-

petent to contract, and to protect the earnings of her own
industry.^^

In Ilatchett v. Baddeley, 16 Geo. III.,b the C. B. held that

a feme covert eloping from her husband, and running in debt,

could not be sued alone, for that no act of the wife could

make her liable to be sued alone. If she could be sued, she

could sue, acquire property and release actions, and this

would overturn iirst principles. In no case, said one of the

judges, can a feme covert be sued alone, except in the known
excepted cases of abjuration or exile, where the husband is

considered as dead, and the woman as a widow. It Avas

afterwards held, by the same court, in ZecMi v. Schutz, 18 Geo.

rn.," that if the wife had even a separate maintenance, and
lived apart from her husband, she could not be sued alone.

There was no instance in the books, said the court, of an ac-

tion being sustained against the wife, when the husband was
living at home, and under no civil disability. A wife may
acquire a separate character by the civil death of her husband,

but she cannot acquire it by a voluntary separation.

*But a few years afterwards, the court of K. B., *159

under the influence of Lord Mansfield, in the celebra-

' Massachusetts Revised Statutes of ] 835, authorize a divorce from the bond

of matrimoDy if either party be senteuced to imprisonment in the state prison.

Supra, p. 96. They likewise clothe the wife with power to act in many respects as

afeme sole, if her husband absents himself from the state, and abandons his wife,

and makes no sufiBcient provision for her maintenance. She is, in such cases,

authorized to contract, and to sue and be sued as a feme sole, so long as her husband

remains absent. The same power and capacity are given to a married woman who
comes into the state without her husband, he having never lived with her in the

state. If the husband afterwards comes into the state, he assumes his marital

rights, Massachusetts Revised Statutes, part 2. tit. 7. ch. 77.

' 2 Wm. Blacks. Rep. 1079. Gilchrist v. Brown, 4 Term Rep. 766. S. P.

= 5 Wm. Blacks. Rep. 1195.
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ted case of Corbett v. Posits,"- introduced a new principle

into the English law, respecting the relation of husband and

wife ; but a principle that was familiar to the Roman law,

and to the municipal law of most of the nations of Europe.

The court, in that case, held that a feme covert living apart

from her husband, by deed of separation mutually executed,

and having a large and competent maintenance settled upon

her, beyond the control of her husband, might contract and

sue, and be sued at law as a feme sole. Lord Mansfield put

the action upon the ground of the wife having an estate

settled upon her to her separate use, and acquiring credit,

and assuming the character and competency of a feme sole.

The ancient law had no idea of a separate maintenance ; and

when that was introduced, the change of customs and manners

required, as indispensable to justice, the extension of the ex-

ceptions to the old rule of law, which disabled a married

woman from contracting. The reason of the rule ceased

when the M'ife was allowed to possess separate property, and

was disabled from charging her husband.

This decision of the K. B. was in 1785, and it gave rise to

great scrutiny and criticism. It was considered as a deep

and dangerous innovation upon the ancient law.

In Compton v. Collvnson^ Lord Loughborough held, not-

withstanding that decision, that it was an unsettled point,

whether an action could be maintained against a married

woman, separated from her husband by consent, and enjoy-

ing a separate maintenance. Again, in JEllah v. Leigh,"^ the

K. B., in 1794, indirectly assailed the decision of Corbett v.

Poelnitz, and did not agree that the court could change the

law, so as to adapt it to the fashion of the times. They de-

clared, however, without touching the authority of the

*160 decision, *that upon a voluntary separation of husband

and wife, without a permanent fund for her separate

use, she could not be sued alone as
2,
feme sole. Afterwards,

• 1 Term Rep. 6. Ringsted v. Lady Lanesborough, and Barwell t. Brooks, 3

Botig. Rep. 197. 371, were cases that preceded the one of Corbett v. Poelnitz, and

declared the same doctrine.

'' 1 H. Blackii. Rep. 350.

« 6 Term Rep. 679.
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in Clayton v. Adams,"- the court of K. B. went a step further

towards overturning the authority of Corbett v. Poelnitz, a*nd

held, that though the wife lived apart from her husband, and

carried on a separate trade, she was not suable ; for if she

could be sued as a/eme sole, she might be taken in execution,

which would operate as a divorce between husband and wife.

At last, in Marshall v. Button,^ the K. B. decided, in 1800,

after a very solemn argument, before all the judges, that a

feme covert could not contract and be sued as a ferne sole,

even though she be living apart from her husband, with, his

consent, and have a separate maintenance secured to her by
deed. The court said that the husband and wife, being but

one person in law, were unable to contract with each other,

and that such a contract, with the consequences attached to

it, of giving the wife a capacity to contract, and to sue and be

sued, would contravene the general policy of the law in

settling the relations of domestic life, and would introduce all

the confusion and inconvenience which must necessarily re-

sult from so anpmalous and mixed a character as such a mar-

ried woman would be. Tlie only way in which such a sepa-

ration can be safe and effectual, is by having recourse to trus-

tees, in whom the property, of which it is intended the wife

shall have the disposition, may vest, uncontrolled by the

rights of the husband, and it would fall within the province of

a court of equity to recognise and enforce such a trust." At
law, a woman cannot be sued as a feme sole while the rela-

tion of marriage subsists, and she and her husband are living

under the same government. i^

Lord Eldon afterwards, in the case of Lord St. John

V. Lady St. John,^ speaking of these decisions at law,

• 6 Term Rep. 604.

•> 8 Term Rep. 645.

' 2 Story's Eguiti/, 652. Clancy on the Righls of Husband and Wife, 240.

Settle V Wilson, 14 Ohio Rep. 257. Id this last case it was adjudged that articles

of separation between husband and wife through the medium of a trustee, for her

support, were valid.

^ It has been adjudged, in Benedict t. Montgomery, 1 Watts dc Serg. 238, that if

husband and wife join in a sale of her real estate, and he takes the proceeds to his

own use, there is no implied fund raised in favour of the wife.

" 11 Vesey, 539, 540.

Vol. II. 10
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*161 expressed *himself very decidedly against the policy

and the power of afeme covert becoming a feme sole

by a deed of separation. She was incompetent to contract for

the husband ; and if separated, she could not be a witness

against her husband ; she could not commit felony in his pre-

sence ; she must follow the settlement of her husband ; her

husband would be suable for her trespass. In short, the old

rule is deemed to be completely re-established, that an action

at law cannot be maintained against a married woman unless

her husband has abjured the realm.^

But if the husband and wife part by consent, and he se-

cures to her a separate maintenance, suitable to his condition

and circumstances in life, and pays it according to agreement,

he is not answerable even for necessaries, and the general

reputation of the separation will, in that case, be sufficient.

This was so ruled by Holt, Ch. J., in Todd v. Stohes,^ and

this general doctrine was conceded in the modem case of

Nurse v. Cra/ig,'^ in which it was held, that if the husband

fails to pay the allowance, according to stipulation in the deed

of separation, the pereon who supplies the wife with necessa-

ries can sue the husband upon an indebitatus assumpsit.

This rule, in all its parts, was adopted by the Supreme Court

of New-York, in Baker v. BarneyA But our courts have not

gone further, and have never adopted the rule in Corhett v.

Poelnitz /« and I apprehend that the general rule of the com-

mon law, as understood before and since that case, is to be

considered the law in this country ; though, perhaps,

*162 not *exactly under the same straitened limitation men-

tioned in the books.*"

» See the observation of the Master of the EoUs, in 3 Vesey, 443, 444, 445.

•> Salh. /Sep. 116.

« 5 Bos. cfc Pull. 148.

4 8 Johns. Rep. 72. The same rule applies where the husband and wife are

separated by a divorce o mensa et thoro, with an allowance to the wife for alimony,

and the husband omits to pay it. Hunt v. De Blaquiere, 5 JBing. Rep. 550.

« See 2 Halstects Rep. 160, where that case was expressly condemned.

' In some of the states, as Pennsylvania and South Carolina, a wife may act as

a.feme sole trader, and become liable as such, in imitation of the custom of London.

AxtoiVJW, Purdon's Dig.iii. Burke v. Winkle, 2 Ser^'. cfc /faM?«, 189. New-

biggin v. Pillans, 2 Bay's Rep. 162. State Reporisin Equity, S. C. 148, 149. But

for greater protection to the wife, no suit can be brought, in South Carolina, by or
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lY. Wifels cwpacity m equity.

(1.) Ofproperty in trustfor wife.

At common law a married woman was not allowed to pos-

sess personal property independent of her husband. But in

equity she is allowed, through the medium of a trustee, to

enjoy property as freely as a,feme sole ; and it is not unusual

to convey or bequeath property to a trustee in trust, to pay

the interest or income thereof to the wife, for her separate

use, free from the debts, control or interference of her hus-

band, and payable upon her separate order or receipt, at and

after the times that the payments respectively become due,

and after her death in trust for her issue. In such cases, the

husband has no interest in the property, though after the inter-

est is actually received by the wife, it then might be con-

sidered as part of the husband's personal estate.'' (1) It is not

necessary that the trustee should be a stranger. The husband

himself may be the trustee ; and if property be settled to a

married woman's separate use, and no trustee be appointed,

the coiirt of chancery will protect her interest therein against

the creditors of the husband, and the husband may be

considered as such trustee, notwithstanding *he was *163

not a party to the instrument under which the wife

against a. feme covert sole tradei', unless her husband be joined. 4 M'OorcCn Rep.

413; and in Pennsylvania the privilege extends only to the wives of husbands gone

to sea, and whose wives are left at shop-keeping, or to work at any trade fur a live-

lihood. In Louisiana the wife has peculiar powers and privileges, and may be a

public merchant and bind herself, yet she cannot contract a debt by note without the

authorization of her husband. Civil Code ofLouisiana, art. 128. 2412. 12 Louisi-

ana Rep. 1 3.

" Lee v. Prieaux, 3 Bro. C. C. 381. Norris v. Hemingway, 1 Hagg. Eccl. Rep.

i. Ex parte Gadsden, S. 0. Law Journal, No. 3. 343. Carroll v. Lee, 3 Gill &
Johns. 604. Beable v. Dodd, 1 Term Rep. 193. In this last case it was estab-

lished at law, that a gift or devise to the sole and separate use of a.feme sole,

independent of the control and debts of a future husband, was valid, but the feme

sole might, by a marriage settlement, in consideration of marriage, convey the estate

to her husband. Being for her benefit, she might waive it.

(1) If the real estate of a wife, aecured to her by an ante-nuptial settlement, be sold and con-

verted into furniture, intended to be hold in trust for her, such furniture cannot be reached by

the creditors of the husband. Danforth v. Woods, U Paige R. 9. Merritt v. Lyon, 8 Barh. S.

C Rep. 110. It is otherwise where the rerUfi and profits of her real estate are so invested gene-

rally, and with no intention of keeping the furniture as her separate property. Shirley v. Shir-

ley, 9 Paige B. 863.
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claims.a Where the husband stipulates, before marriage,

either that his wife shall enjoy her own property, or that she

• Bennet v. Dayis, 2 P. Wms. 316. Moore v. Freeman, Bunb. 205. Hamilton

v. Bishop, 8 Yerger, 33. Abbott, Oh. J, 2 Carr & Payne, 62. Newlaud v. Payn-

ter, 4 My. <S: Or. Rep. 408. Picquet v. Swan, 4 Mason's Rep. 465. Escheater v.

Smith, 4 M'Cord's Rep. 452. Clancy on the Rights of Married Women, pp. 15

—

SO. Carroll v. Lee, 3 Gill & Johns. 504. * Wallingsford v. Allen, 10 Peters' U. S.

Rep. 583. Harkins y. Ooalter, 2 Porter's Ala. Rep. 463. M'Kennan v. Phillips,

6 iVharion, 576. Trenton Banking Company v. Woodruff, I Green's N. J. Ch.

Rep. 117. Shirley v. Shirley, 9 Paige's Rep. 363. Griffith v. Griffith, 6 B. Monroe,

115. The intention to create a trust estate for the wife must distinctly appear.

Clancy, 262. 268. In Griffith v. Griffith it was held, that any words in giving per-

sonal estate to the wife, showing an intention to secure a use to the wife separately,

would suffice, and that no particular form of expression was necessary—/or her own

proper use is sufficient. (1) The wife may give or lend the income of her separate

estate, if at her disposal, to her husband or to any other person, and he will be

accountable for it. Towers v. Hagner, 8 Wharton's Penn. Rep. 48. Where a

testator directed a share of the proceeds of his estate to be paid into the hands of

his daughter, for her own use and benefit, and there was no intervention of trustees,

and the gift was absolute, it was held, in that case, not to be a gift to her separate

use ; and the authority of the case of Hartley v. Hurle, 5 Vesey, 590, was shaken.

Tyler v. Lake, 4 Simon's Rep. 1144. In Faulkner v. Faulkner, 3 Leigh's Rep. 255,

it was also decided that at law a marriage settlement, without the intervention of a

trustee, would not avail to sectire the property to the wife, as against the husband.

So, in Simpson v. Simpson, 4 Dana's K. Rep. 141, it was held, that though a valid

agreement for a separation between husband and wife, and for a separate allowance

for her support, might be made through the medium of a third party as a trustee

for the wife, and by whom the contract may be enforced, yet that where there

was no third party, no suit could be maintained, either at law or in equity, on such

a contract. The com't thought the judicially had no power to move one step in

advance of the legislation and uniform judicial precedents on the subject. But if

before marriage, and in contemplation of marriage, the husband conveys directly

to his intended wife, without the intervention of a trustee, personal property, and

she marries and dies without issue of the marriage, it was held that the property

descended to her heirs, and that the marital rights of the husband did not attach.

Allen V. Rumph, 2 Hill's S. 0. Ch. Rep. 1 . In Price v. Bigham, 7 Harr. & Johns.

296, where real estate was, after marriage, conveyed in trust for the separate use

of the wife, with power to her to sell by deed,- she was allowed to charge the estate

with the payment of her debts, and equity enforced the contract by decreeing a

sale of the estate. So a feme covert, having a separate estate and living apart

(1) A devise to a wife, " to be by lier freely enjoyed to every intent and purpose as tier own

in every respect," held not to create a separate estate. "Wilson v. Bailer, 8 Strobh. Eg '258.

To give effect to the contract of a third person in favour ofa wife, it is only necessary that there

should be a clear assent of the husband thereto. So as between the husband and wife, a de-

posit by him in a bank to her name and credit, and the delivery of the deposit-boot to her, will

enure to her benefit, as against the heirs and legatees of the husband. Fisk v. Cushman, 6

Oiishing B. 20.
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shall be entitled to a certain benefit out of his estate, he will

be bound in equity to perform his agreement, even though it

was entered into with the wifeherself, and became suspended

at law by his subsequent marriage.^ (1) Gifts from the husband

to the wife may be supported as her separate property, if

they be not prejudicial to creditors, even without the inter-

vention of trustees ;•> (2) and where the husband after mar-

from her husband, may charge it by her general engagements or verbal promise,

without any particular reference to that estate, aa well as by a written instrument

;

and the creditor may reach it through a suit instituted in equity against her and

her trusteea MuiTay v. Bailee, 3 Mylne & Keene, 209. 4 Simons, 82. She may
charge her separate maintenance by accepting a bill of exchange. It amounts to a

power of appointment pro tanto of her separate estate, but the vice-chancellor said

that the court could not subject her separate property to general demands. Stuart

V. Kirkwall, 3 Madd. 200, Am. ed. The cases on this point are contradictory. The

court of chancei-y never provides for the children, living the wife, out of her sepa-

rate property. She is not bound to provide for the children, or her husband, out of

the property settled to her separate use. The husband is left to maintain her and

the children. In the case of Anne Walker, Cases tem. Sugden by Lloyd & Ooold,

pp.299. 328.332.

* It is to be considered as well settled, say the court in Stilley v. Folger, 14

Ohio Rep. c. 49, that almost any bona fide and reasonable agreement, made before

marriage, to secure the wife either in the enjoyment of her own property or a

portion of that of her husband, whether during coverture or after his death, will

be carried into execution in chancery.

*> Case of the Countess Cowper, before Sir Joseph Jekyll, cited in 1 Atk. Rep.

271. 3 Md. 293. Slanning v. Style, 3 P. Wms. 334. More v. Freeman, Bunb.

Rep. 205. Lucas v. Lucas, 1 Atk. Rep. 270. 3 Ibid. 393. Brinkman v. Brink-

man, cited in 3 Atk. Rep. 394. Rich v. Cockell, 9 Vesey, 369. Walter v. Hodge,

2 Swanston, 97. S. C. 1 Wilson's Ch. Rep. 445. Neufville v. Thompson, 3 Md-

wards' N'. Y. Ch. Rep. 92. Taylor, Ch. J., in Liles v. Fleming, 1 Vev. Eq. Cases,

187. The English statute of 3 and 4 William IV. has now given sanction to

this doctrine, and the husband is allowed to make a conveyance to his wife without

the intervention of a trustee. In Malony v. Kennedy, 10 Simons, 254, it was held,

that where there are dividends on property settled to the separate use of the wife,

and she makes no disposition of them by will, they pass by law to the husband in

his marital right. The money must remain in the hands of trustees, to protect it

from the husband.

In Graham v. Londonderry, 3 Atk. 393, it was held, that a gift to a wife by a

third person, or by the husband, is construed to be a gift to her separate use, and

she is entitled to the same in her own right as her separate estate ; but mere orna-

(1) Marriage articles between the guardians of an infant and her intended husband are not

obligatory on her. Healy v. Rowan, S Gratt. 414.

(2) Though an insolvent husband cannot give property to his wife, he may give his personal

services, and her estate will not be made chargeable to his creditors. Hoot v. Sorrell, 11 Ala. H.

886. See Messenger v. Clark, Eng. Law JimrnaZ Itep. Mxlieq. p. 806, Oct. ISf0.
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riage, agreed, in writing, to settle part of the wife's property

upon her, the agreement was held to ennre to the benefit of

the children, and that the wife herself could not waive it.»

The wife being enabled in equity to act upon property in

the hands of her trustees, she is treated in that court as having

interests and obligations distinct from those of her hus-

*164 band. *She may institute a suit by her next friend,

and she may obtain an order to defend separately suits

against her ; and when compelled to sue her husband in

equity, the court may order him to make her a reasonable

allowance in money to carry on the suit.**

(2.) Herpower under settlements.

The general grounds upon which equity allows a wife to

institute a suit against her husband, are when any thing

is given to her separate use, or her husband refuses to per-

ments for her parlour are considered as parapJwrnalia, and the husband may alien

them in his lifetime ; but if he only pledges them, and on his death leaves personal

estate suflBcient to pay his debts and redeem them, the widow is entitled to that

redemption.

" Fenner v. Taylor, 1 Simons' Rep. 1 69. In South Carolina, all man'iage set-

tlements, ante-nuptial or post-nuptial, are required, by statute of 1823, to be

recorded within three months after their execution ; and any settlement of pro-

perty by the husband on the wife after marriage, is a post-nuptial settlement

within the rule. In default of such record, the marriage settlement is declared

void. Marriage settlements, strictly speaking, are those settlements ouly, whether

made before or after marriage, which are made in consideration of marriage only;

but the statute in South Carolina was intended to apply to all post-nuptial settle-

ments on the wife. Price v. White and others, Carolina Law Journal, No. 8.

See, also, in the same work, p. 852, an essay on the registry acts of South Caro-

lina, pointing out their imperfections, and suggesting amendments. The act of

South Carolina, of 1792, required all marriage contracts and settlements to specify,

either in the instrument or in a schedule annexed, the property intended to be set-

tled, and, in default thereof, the settlement is void as to creditors and' purchasers.

In Virginia, deeds of settleiuent upon marriage, wherein either lands, slaves or

personal property shall be settled, or covenanted to be left or paid at the death of

the party, or otherwise, shall be void as to creditors and subsequent purchasers

for valuable consideration without notice, unless acknowledged or proved, and re-

corded, &c. 1 Revised Code, ch. 99. sec. i. If not recorded, they are void only as

against the creditors of the wife. Laud v. Jeffries, 5 Rand. Rep. 211. Turner t.

Pierce, 6 Cranch, 154.

^ Mix v. Mix, 1 Johns. Ch. Rep. 108. Denton v. Denton, ibid. lio. Wilson v.

Wilson, 2 Haggard's Consist. Rep. 203. N. Y. Revised Statutes, vol. ii. p. 148.

sec. 68.
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form marriage articles, or articles for a separate maintenance-^

or where the wife, being deserted by her husband, hath ac-

quired by her labour a separate property, of which he has

plundered her. The acquisitions ofthe wife, in such a case, are

her separate property, and she may dispose of them by will or

otherwise. a It is the settled rule in equity, that a/eme covert,

in regard to her separate property, is considered aferm sole,

and may, by her contracts, bind such separate estate. (1)

The power of appointment is incident to the power of enjoy-

ment of her separate property. It is sufficient that there is

an intention to charge her separate estate, and the contract of

a debt by her during coverture, is a presumption of that in-

tention ; and the latter decisions held her separate estate re-

sponsible, without showing any promise. (2) Her contract

amounts to an appointment.'' Though a woman may be pro-

ceeded against in equity without her husband, and though

her separate estate be liable for her debts duTn sola, yet the

court cannot make a personal decree against her for the pay-

ment of a debt. All it can do is, to call forth her separate

» Cecil V. JuxoD, 1 Atk. Rep. 278. Starrett v. Wyon, 17 8e.rg. dk Rawle, 130.

^ 2 Story's Eq. Jurist. 628. 778. Gardner v. Gardner, 22 Wendell, 528. Mal-

lory V. Vanderbejden, by Vice-Chancellor Baker, of the 8d circuit. N. Y. Legal

Observer, January 7th, 1846. The ground on which a creditor may proceed

against the separate estate of a married woman, for a debt not charged upon

her estate, pursuant to a deed of settlement, must be by showing that the debt

was contracted for the benefit of her separate estate, or for her own benefit,

upon the credit of the separate estate. Curtis v. Engel, 2 SandforcCa Ch. Rep.

287, 288.

(1) The F. Ins. Co. v. Bay, 4 Sari. S. C. Hep. 407. Strong v. Skinner, m. 546. She may
dispose of her separate estate by an instrument purporting to be her iast wit] and testament,

though it is, in fact, an appointment, and not a will. Am. Home Miss. Society r. Wadhams, 10

Barb. R. 69T.

While the general rule of equity, as to the power of a married woman to charge her estate,

under a settlement to her separate use, remains as stated in the text, under the liemsed Statutes

of NeW'Tork, regulating trusts, such powers do not exist In Noyea v. Blalceman, (8 Sand-

for<Vs S. O. Rep. 531,) it is held, that, rinco the Kerised Statutes, where real estate is settled

to a married woman's separate use, neither the estate, nor the rents and profits, con bo

charged for any debt or liability created or imposed on it by her. It is no longer her estate.

The whole estate is in the trustees, and her interest is inalienable.

(2) Vanderheyden v. Mallory, 1 Const. R. 4152 Where the debt is contracted before marriage,

the remedy against the separate property of the wife is suspended by marriage. And a promise,

by the husband and wife, to pay such debt out of funds other than her separate property, wil

not enable the creditor to reach the separate property, nor will a discharge of her husband

under the banltrupt laws. The decision of this case, in 3 Barh. Ch 9, so far as inconsistent with

the foregoing, must be considered as reversed. But see DicliBon v. Miller, 11S.<1;M. Rep. 594.
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personal property in the hands of trustees, and to direct the

application of it." (1) When tlie wife has separate property,

,
the relief afforded is by following it in the hands of trustees

;

and, in this way, courts of equity can attain a pure and per-

fect justice, which courts of law are unable to reach.

If, by marriage settlement, the real and personal estate of

the wife be secured to her separate use, the husband is ac-

countable for that part of it which comes to his hands ; and a

feme covert, with respect to her separate property, is to be

considered &feme sole sub modo only, or to the extent

*165 of the *power clearly given her by the marriage set-

tlement. (2) Her power of disposition is to be exer-

- Hulme V. Tenant, 1 Bro. Rep. 16. Norton v. Turville, 2 P. Wms. 144.

Lillia T. Airey, 1 Vesey,jun.Vi'J. Lord Loughborough, 2 Vesey,jun.\ih. Dow-

ling V. Maguire, 1 Lloyd tk GoolSs iJep. t. Plunkett, 19. Montgomery v. Eveleigh,

1 M'Corcts Ch. R 267. Maywood & Patterson v. Johnson, 1 Hill's Ch. R 228.

Vide post, 165, 166. Prater's Law of Husband'and Wife, 109. North American

Coal Co. V. Dyett, 7 Paige, 1. Gardner v. Gardner, ib. 112. If the wife has sepa-

rate property, and lives apart from her husband, that property will be liable in

equity to her contracts, though they do not specially refer to that property. Lord

Kenyon, in Marshall v. Button, 8 Term Rep. 545. Murray v. Barlee, 4 Simons'

Rep. 82. Gardner v. Gardner, ut sup. and S. C. 22 Wendell, 526. In Bullpin t.

Clarke, 17 Vesey, 365, the master of the rolls decreed, that a debt by promissory

note, given by a wife for money loaned to her for her separate use, be paid by

her trustees out of her separate estate. So, in Stuart v. Kirkwall, 3 Madd. Ch. Rep.

887, a similar decree was made on a bill against husband and wife, on her accept-

ance of a bill of exchange, the vice-chancellor considering the act as an appointment

by her pro tanto of her separate estate. The courts of equity in South Carolina

have so far departed from the English doctrine, that the wife cannot, by her own
act merely, charge the separate estate ; but the court will look into the circum-

stauces, and see that a proper case existed, even if the appropriation was by her-

self, for the necessary support of herself and family. The husband cannot do it.

Maywood v. Johnston, 1 Hiirs Oh. Rep. 236.

(1) Rogers v. Ludlow, 8 Samdf. Ch. B. 104. A debt contracted by a married woman is

prima fade chargeable on her separate estate. GreeDough v. Wigginton, 2 Greene, (Iowa,)

485. Where the credit is given exclusively to the married woman, for goods sold to her, it

is held, in Georgia, that the promise of the husband to pay is void by the statute of frauds.

Connerat v. Goldsmith, 6 Georgia, 14.

(3) Courts of equity will not interfere to reform an instrument giving a wife a right of disposing

of her property, except upon the most overwhelming proof Bogers v. Smith, 4 Barr'a R. 93.

Where a woman by the marriage settlement was secured the control of her personal property,

for ever, and died without having made any disposition of it, it was held to have become
absolutely the properly of the husband. Brown v. Brown, 6 Emnph. B. 12T. See, also,

Wilkinson v. Wright, 6 B. Mim. B. 676.

If a wife invest the proceeds of lands, of which, under the marriage settlement, she had the

right of disposal, in other lands, it has been held that she has not a right to dispose of the sub-

sequently acquired lands. Newlin v. Freeman, 4 Trd. Hj. B. 812.
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cised according to the mode prescribed in tlie deed or will

under which she becomes entitled to the property ; and if she

has a power of appointment by will, she cannot appoint by

deed ; and if by deed, she cannot dispose of the property by

a parol gift or contract. ^^ These marriage settlements are be-

nignly intended to secure to the wife a certain support in

every event, and to guard her against being overwhelmed by

the misfortunes, or unkindness, or vices of her husband.

They usually proceed from the prudence and foresight of

friends, or the warm and anxious affection of parents ; and,

if fairly made, they ought to be supported according to the

true intent and meaning of the instrument by which they

are created. A court of equity will carry the intention of

these settlements into effect, and not permit the intention to

be defeated. These general principles pervade the numerous

and complicated cases on the subject ; though, it must be

admitted, that those cases are sometimes discordant in the

application of their doctrines, and perplexingly subtle in their

distinctions.''

" Jaques v. The Methodist Episcopal Church, 1 Johns. Ch. Rep. 450. 3 Ibid.

77. Lancaster v. Dolan, 1 liawh's Rep. 231. 248. Thomas t. Folwell, 2 Whar-

ton, 11. But ID Vizonneau v. Pegram, 2 Leigh, 183, the doctrine declared was,

that a feme covert, as to property settled to her separate use, was a feme sole,

and had a. right to dispose of her separate personal estate, and the profits of

her separate real estate in the same manner a.s if she were a feme sole, unless

her power of alienation be restrained by the instrument creating the separate

estate.

'' A gift of leasehold property was made to a daughter for her separate use,

free from the control of any future husband, and she subsequently married with-

out a settlement. She was held to be entitled, on a separation , to the leasehold

property, for her separate use, and the marital right was excluded. Anderson v.

Anderson, 2 Mylne d; Keene, ill. This was decided by Sir John Leach, and

affirmed by Lord Eldon. But a new doctrine on this subject has been recently

started in England, and it has been held that gifts to a feme sole, or to trustees in

trust for &feme sole, to her separate use, free from the control of any future husband,

and not to be subject to his debts or disposition, are, as to such restraints, illegal

and void, unless they be settlements made in immediate contemplation of marriage.

A clause against anticipation annexed to such a gift, is equally inoperative. Massy

V. Parker, 2 Mylne tk Keene, 174. It was also held, in Barton v. Briscoe, JacoM
Rep. 603, and in Benson v. Benson, 6 Simons' Rep. 126, that on a settlement in

trust for the separate use of a married woman for life, the clause against anticipa-

tion became inoperative on the death of the husband, and no longer binding. And

in Woodmeston v. Walker, 2 Russell d: Mylne, 197, though the master of the rolls

held that a gift of an annuity to a single woman, for her separate use, independent
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In the case of Jaques v. The Methodist Episcopal Church,

as reviewed in the Court of Errors of New-Torkj^ it was de-

of any future husband, and with a restraint on the disposition of the same by antici-

pation, was valid and binding, in respect to a future marriage
;
yet Lnrd Ch.

Brougham, on appeal, held, that the feme sole was entitled to the absolute disposal

of the fund at once, without any restraint. The object of these checks was only to

exclude marital claims. He held the'same doctrine in Brown v. Poeock, 5 Simonif

Rep. 663. 2 Russell & Mylne, 210. 1 Coop. Sel. Oa. 70. S. C. ; and so did Sir John

Leach, in Acton v. White, 1 Simons' & Stitari's Rep, 429. The principle declared by

these cases in equity was, that unless the female to whom the gift be made be

married at the time the interest vests, and the coverture be continuing down to the

moment when the alienation is attempted, a female of full age stands precisely on

the same footing with a male, and equally with him may exercise all the rights of

ownership, notwithstanding a clause against anticipation and against marital inter-

ference. The trust fund is at her free disposal while she is sui juris, and a court

of equity only gives effect to the restriction upon her marriage, and while remain-

ing married, against marital claims. In any other view the right of disposition is

incident to property. Smith v. Star, 3 Wharton, 62. Hammersley v. Smith, 4

W/iarton, 126. S. P. The trust estate created by will for the separate use of a

married woman, not only ceases when she becomes a widow, but does uot revive

on her subsequent marriage, ib. Knight v. Knight, 6 Simonii Rep. 121. But see

contra, post, p. 170, note. In Newton i. Reid, 4 Simons' Rep. 141, the vice-

chancellor. Sir L. Shadwell, went further, and held, that though the annuity be

given by will, in trust for a daughter for life, not subject to the debts or control of

any future husband, nor alienable by her, and intended for her support, and she

marries, the restrictions were still void, and she and her husband might sell the

annuity, and apply the proceeds to pay his debts, and for his use. This wag

carrying the new doctrine to an unreasonable extent, and it is not the law in this

country, fhe lord chancellor, in Nedby v. Nedby, (1839,) disclaimed being bound

by the decision in Massy v. Parker, and he said he had difficulties in supporting it. He
said further, that Newton v. Reid went beyond what any body had ever contended

for. He was for preserving trusts created for the separate use of married women,

and the rule seems to be established in equity that marriage does not per se merge

the rights of property to the feme sole in those of her husband. A gift or devise

to her separate use, independent of her future husband, will be sustained, but not

so far as to restrain her from conveying by gift or devise her property, in contem-

plation of marriage, to the future husband. The doctrine in this country is, that

the marital claims will be defeated, if the gift by will to the daughter be to her

for her sole and separate rise. 1 Iredell's jV. O. Eq. Cases, 307. See the N. Y.
Statute, infra, p. 170, note. The latest English rule requires negative words

excluding the marital right to render the payment of money into the proper bands

of the wife for her own proper use, a trast for her separate use. Blacklow v.

Laws, 2 Hare's Ch. R. 49. (1)

• 17 Johns. Rep. 548.

(1) In 1838, in the case of TuUett v. Armstrong, 1 Beanan fl. 1. 20, the m^tcr o f the rolls, Lord

Langdale, reviewed the conttadictory cases, and arrived at the following conclasions, viz.

:
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clared, that a feme covert, with respect to her separate pro-

perty, was to be regarded in a court of equity as a feme sole,

and might dispose of it without the assent and concurrence of

her trustee, unless she was specially restrained by the instru-

ment under which she acquired her separate estate. (1) But it

was held, (and in that consisted the difference between the

decision in chancery and the correction of it on appeal,) that

though a particular mode of disposition was speciiically

pointed out in the instrument or deed of settlement, it would

not preclude the wife from adopting any other mode

*of disposition, unless she was, by the instrument, *166

specially restrained in her power of disposition, to a

particular mode. The wife was, therefore, held at liberty, by
that case, to dispose of her property as she pleased, though

not in the mode prescribed, and to give it to her husband as

well as to any other person, if her disposition of it be free,

and not the result of flattery, force or improper treatment.

This decision of the court of errors renders the wife more

completely and absolutely &feme sole, in respect to her sepa-

rate property, than the English decisions would seem to au-

thorize ; and it unfortunately withdraws from the wife those

checks that were intended to preserve her more entirely

from that secret and insensible, but powerful marital influ-

The above casea will be found selected and reported in the Condensed Evglish

Chancery Meportu, published at Philadelphia, by Grigg & Elliot, and which were

originally edited by Mr. Peters, and are now by Mr. Ingraham. They are edited

with fkill and judgment, and contain all the English cbancei-y cases in the late

Toluminous and oppressive English reports that are applicable here, and necessary

to be known. They are, therefore, most valuable, and every way well deserving

the patronage of the American bar.

1. If the gift be made to a woman for her sole and separate use, without more, she has, during

coverture, an inalienable estate, independent of her husband.

2 If ihe gift be made to her sole and separate use wilhout power to alienate, she has, during

the coverture, the present enjoyment of an unalienable estate.

In either case she has, while discovert, the power of alienation ; the restraint is annexed to the

separate estate only, and the separate estate has its existence only during coverture.

In Baggctt V. Meux, 1 PMUipn, 627, the Lord Chancellor considered the case of Tnllett v.

Armstrong as settling the doctrine of the court.

See, also, in, re Gaffee, 19 Law Journ. (EriglUli) Chiy. before Lord Coltenham, 1850, where it

Is held, that the power to alienate exists only while the woman is discovert, and that on her

second marriage the restriction or alienvition revived,

(1) 8. P. Harris v. Harris, 7 IreMl Eq. 111. Hume v. Herd, 5 ffmtt. S74.
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ence, "vvhich might be exerted unduly, and yet in a manner

to baffle all inquiry and detection.^-

A wife may also contract with her husband, even by parol)

after marriage, for a transfer of property from him to her, or

to trustees for her, provided it be for a ionafide, and valuable

consideration ; and she may have that property limited to

her separate use.^" This was so held in the case of Livings-

ton V. Lwingston;'^ and as the wife died, in that case, after

the contract had been executed on the part of the hus-

band, and before it had been executed on the part of the wife,

the infant children of the wife were directed to convey, as in-

fant trustees, by their guardian, the lands which their mother,

by agreement with her husband, had contra,cted to sell.

A wife may, also, sell or mortgage her separate pro-

» la Morgan v. Elam, 4 Tergei's Tenn. Rep. S'lS, the points discussed in Jaquea

V. The Methodist Episcopal Church, were examined by counsel and by the court

with great research and ability, and the decision was favourable to the doctrine as

declared in the Court of Chancery in New-York, in the above case. It was held,

that the power of a married woman over her separate estate did not extend

beyond the plain meaning of the deed creating the estate, and that she was to be

considered a fenie sole in relation to the estate, only so far as the deed had ex-

pressly conferred on her the power of acting as a feme sole ; and that when a

particular mode was pointed out for the disposition of the separate estate of a

married woman, she could not dispose of it in any other way. The same principle

is recognised and established in Ewing v. Smith, 3 Dassaus' 8. O. Rep. 417, in

Lancaster v. Dolan, 1 Rawle's Rep. 231, and in Thomas v. Folwell, 2 Wliarton, IJ.

In Whitaker v. Blair, in the Court of Appeals in Kentucky, 31. 1. Marshall, 236,

the decision in the case of Jaques, in Chancery, was considered as caiTying the

greater force of reason and principle with it ; but the court held, in Johnson v. Yates,

9 Dana, 500, and in Shipp v. Bowman, 5 B. Monroe, 163, that a feme covert, to

whose separate use lands have been conveyed to trustees, might, with her husband,

and on her private examination, and by deed duly recorded, convey all her interest

therein, without any power for that purpose, though I apprehend not against

restrictive words. We may perhaps venture to consider the doctrine in Jaques v.

The Methodist Episcopal Church, declared in the Court of Chancery of New-York,

as the better doctrine. (1)

' Lady Arundell v. Phipps, 10 Vesey, 1 29. 143. Bullard v. Briggs, T Piclc. Rep.

633. Garlick v. Strong, 3 Paiges Rep. 440. But as against creditors existing at

the time, post-nuptial agi-eements will not be permitted to stand beyond the value

of the consideration. Ibid.

" 2 Johns. Ch. Rep. 5 3*7.

(1) The opinion expressed in the note is sustained by later cases. Sutton v. Baldwin, S

JUu,mph. B. 209. Doty v. Mitchell, ^S.<&M. Hep. 485. Weeks t. Sago, 9 Geo. R. 199.
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perty *for her husband's debts, and she may create *167

a valid power in the mortgage to sell in default of

payment.^ She can convey upon condition, and she may
prescribe the terms.!" It was long since held, even at law, in

the case of Wotton v. Hele,'' that the husband and wife might

grant land belonging to the wife, by fine, with covenant of

warranty, and that if the grantee should be evicted by a

paramount title, covenant would lie after the husband's death,

against the wife upon the warranty. This is a very strong case

to show that the wife may deal with her land by fine as if she

were a feme sole ; and what she can do by fine in England,

she may do here by any legal form of conveyance, provided

she execute under a due examination. (1) The case states

that the court of K. B. did not make any scruple in main-

taining that the action of covenant was good against the wife

on her warranty contained in her executed fine, though she

was a feme covert when she entered into the warranty. It is

also declared in the old books,^ that if the husband and wife

make a lease for years of the wife's land, and she accepts rent

after his death, she is liable on the covenants in the lease
;

for, by the acceptance of the rent, sheafiirms the lease, though

she was at liberty, after her husband's death, if she had so

chosen, to disaffirm it.^

(3) Protection against her covenants.

This doctrine, that the wife can be held bound to answer in

damages after her husband's death, on her covenant of

• The general rale is, tbat if the wife joins her husband in a mortgage of her

estate for his benefit, the mortgage, as between the husband and wife, will be

considered the debt of the husband, and after his death the wife, or her repre-

sentatives, will be entitled to stand in the place of the mortgagee, and have the

mortgage satisfied out of the husband's assets. Lord Thurlow, in Clinton v.

Hooper, 1 Venei/,jun. 186.

" Demarest v. Wynkoop, 3 Johns. Ch. Rep. 129. Pybus v. Smith, 1 Vesey,jim.

189. Essex v. Atkins, 14 ibid. E42.

= 2 Saund. Rep. 111. 1 Mod. Rep. 290. S. C.

• Greenwood v. Tiber, Cro. Joe. 563, 564. 1 Mod. Rep. 291.

• 2 Saund. Rep. 180, note 9. Worthington v. Young, 6 Ohio Rep. 313.

(1) Where the trustees of a marriage settlement were required to pay money to the husband,

taking hia bond as security, upon the order of the wife, it was held, that after the husband be-

came insolvent, the trustees were justified in refusing such payment. Boss v. Godsall, 1 You. <&

CoU. B. 61T.
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*168 *warranty, entered into during coverture, is not con-

sider'ed by the courts in this country to be law ; and

it is certainly contrary to the settled principle of the common

law, that the wife was incapable of binding herself by con-

tract. (1) In the Supreme Court of Massachusetts," it has been

repeatedly held, that a wife was not liable on the covenants

in her deed, further than they might operate by way of estop-

pel ; and though the questiqu in these cases arose while the

wife was still married, yet the objection M^ent to destroy alto-

gether the effect of the covenant. So, also, in Jackson v.

Vanderheyden^ it was declared, that the wife could not bind

herself personally by a covenant, and that a covenant of

warranty, inserted in her deed, would not even estop her from

asserting a subsequently acquired interest in the same lands. (2)

Though a wife may convey her estate by deed, she will not

be bound by a covenant or agreement to levy a fine or convey

her estate. The agreement by a feme covert, with the assent

of her husband, for a sale of her real estate, is absolutely void

at law, and the courts of equity never enforce such a contract

against her.<^ In the execution of a fine or other conveyance,

the wife is privately examined, whether she acts freely ; and

* Fowler v. Shearer, 7 Mass. Rep. 21. Colcord v. Swan, ibid. 291.

' 17 Johns. Rep. 167. Martin v. Dwelly, 6 Wendell's Rep. I. S. P. This last

point as to estoppel, is contrary to the cases of Hill v. West, 8 Oldo Rep 115,

Colcord V. Swan. 7 Mass. Rep. 291. Ibid. 21. 4 Bibb. Kentucky Rep. 436.

" Butler V. Buckingham, 5 Day's Rep. 492 See, also, Watrous v. Chalker, 7

Conn. Rep 224. S. P. In Baker v. Child, 1 Vern. Rep. 61, it was stated, as by

the oou t, that where a. feme covert agreed with her husband to levy a fine, and he

died before it was d"ne, the court would compel the wife to perform the ai-'ree-

meot. But this case was said, in Thayer v. Gould, 1 Alk. Rep. 617, to have been

falsely reported, and that there was no such decree; and the master of the rolls,

in Ambler, 498, spoke of it as a loose note. It is not law. Sed. Qiue. In the

case of Stead v. Nelson, 2 Beavan, 245, a wife having an estate for life, for her

separate use, in lands, with an absolute power over the reversion, joined her hus-

band in an agreement to execute a mortgage, held that such agreement was bind-

ing on the wife's surviving.

(1) Walkins v. HalEtead, 2 Satidf. iLaw) B. 811. In this case it was held, that a promise by
a woman, afler her divorce, to pay for goods furnished her during coverture, was not binding in

law, for want of consideration.

A contingent remainder cannot be conveyed, until the contingency happen, except by estop-

pel, and therefore cannot be conveyed (under the New-Jersey Statute) by a married woman.
Den V. Demarest, 1 N&i£-Je/rney Ji. 525.

(2) The rule is the same where the deed is a Joint one of herself and her husband, of properly

he holds in her right. Carpenter v. Schermerhom, 2 £arb. CK JR. 814.
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without such an examination, the act is invalid. But a cove-

nant to convey is made without any examination; and to

hold the wife bound by it, would be contrary to first princi-

ples on this subject, for the wife is deemed incompetent to

make a contract, unless it be in her character of trustee, and

when she does not possess any beneficial interest in her own

right. (1) The chancery jurisdiction is applied to the cases of

property settled to the separate use of the wife by deed

or will, with a power of appointment, and rendered

*subject to her disposition. On the other hand, the *169

husband has frequently been compelled, by decree, to

fulfil his covenant, that his wife should levy a fine of her real

estate, or else to sufi^er by imprisonment the penalty of his

default, a

But Lord Cowper once refused to compel the husband to

procure his wife to levy a fine, as being an unreasonable coer-

cion, since it was not in the power of the husband duly to

compelhis wife to alienher estate.'' (2) In other and later cases,

the courts have declined to act upon such a doctrine ;'= and

Lord Ch. B. Gilbert questioned its soundness.'' In Emery v.

TFase,8 Lord Eldon observed, that if the question was per-

fectly res integra, he should hesitate long before he undertook

to compel the husband, by decree, to procure his wife's con-

veyance ; for the policy of the law was, that the wife was

not to part with her property, unless by her own spontaneous

will. Lastly, in Martin v. Mitchell,^ where the husband and

• Griffin v. Taylor, Tuthill, 106. Bariington v. Horn, 2 Eq. Canes Abr. 17, pi.

7. Sir Joseph Jekyll, iD Hall V. Hardy, 3 P. Wins. 187. Withers v. Pinchard,

cited in 7 Vesey, 475. Morris v. Stephenson, 7 Vcsey, 474.

^ Otread v. Round, 4 Viner's Abr. 203. pi. 4.

" Prec. in Oh. 76. Amb. Rep. 495. <• Oilbert's Lex Prmtoria, 245.

» 8 Vesey, 505. 514.

' 2 Jac. & Walk- 412. Sir James Mansfield, in Davis t. Jones, 4 Bos. <k Pull.

269. Biick V, Wbelley, cited in Howel v. George, 1 Mad. Rep. 16. S. P.

(1) If the husband joins in an executory contract, though the deed is to be given to the wife,

and the payment to be made by her property, lie may be compelled to a specific performance.

Johnston v. Jones, 12 B. Monroe, 326.

As a geheral rule, the court will not compel the husband, who has agreed to sell lands, to

procure his wife's execution of the deed. Hulmes v. Thorpe, 1 Ilalstead's Ch. (Jfew-Jersey')

R. 415.

"Where an ante-nuptial contract gave the wife power to dispose of her real estate, it was held

that she could make a binding contract to convey. Van Allen v. Humphrey, 15 Barh. 655.

(2) Hulmes v. Thorpe, 1 Halstead'a Ch. R. (New-Jersey,) 416.
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wife had entered into an agreement to sell her estate, the

master of the rolls held, that the agreement was void as to

the wife, for a married woman had no disposing power, and

a court of equity could not give any relief against her on such

a contract. She could not bind herself by contract, except in

the execution of a power, and in the mode prescribed ; nor

would the court compel the husband to procure his wife to

join in the conveyance. Such, said the master of the rolls, is

not now the law.

*1T0 *The English courts of equity have, until recently,

thrown a further and very important protection over

the property settled on the wife on her marriage, for her sepa-

rate use, with a clause against a power to sell or assign by
anticipation. It was declared, in Ritchie v. Broadbent,^ that

a bill would not be sustained, to transfer to the husband pro-

perty so settled in trust, even though the wife was a party to

the bill, and ready to consent, on examination, to part with

the funds. The opinion of the Lord Ch. Baron was grounded

on the effect to be given to the clause against anticipation, and

does not apply to ordinary cases, or affect the general power
of the wife, where no such check is inserted in the settlement.

A clause in a gift or deed of settlement upon the wife, against

anticipation, is held to be an obligatory and valid mode of

preventing her from depriving herself, through marital or

other influence, of the benefit of her property. But that re-

straint on anticipation ceases on the death of the husband,

for the reason and expediency of the restraint have then also

ceased-^"

* 2 Jad Wcdh. 455.

t Barton v. Biiseoe, 1 Jacob's Rep. 603. The history of the fluctuations of the

English chancery decisions on this subject is curious. Thus, the English rule for-

merly was, that in cases ofproperty in trust for a married woman, to be paid into her

own hands, upon her own receipts, the wife might still dispose of that interest, and

her assignee would take it Hulme v. Tenant, 1 Bm. C. C. 16. Pybus v. Smith,

3 ibid. 340. 1 Veseyjun. 189. S. C. But in Miss Watson's Case, Lord Thurlow
altered his opinion, and held that a proviso in a settlement that the wife should

not dispose of her interest by any mode of anticipation, would restrain her; and

Lord Alvanley, in Sockett T. Wray, 4 Bro. Rep. 483, held it to be a valid clause;

and so it has been since considered. Lord Eldon, in Brandon v. Robinson, 18 Vesey,

434, and in Jackson v. Hobhouse, 2 Merivale's Rep. 487, Vice Oh. Shadwell said

that when he was in the habit of drawing conveyances, the prpviso that he inserted

against the power of anticipation was, that the receipts of the lady under ber own
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(4.) Power to a^pomt hy will.

A wife cannot devise her lands by will, for she is excepted

out of the statute of wills ; nor she can make a testament of

hand, to be given from time to time for accruing rents or dividends, sliould be, and

that no other receipt should be suflSoient discliarges to tlie trustees. Brown v. Bam-
ford, 11 Sim. 127. Tliis case was reversed on appeal by Lord Lyndhurst, on the

ground that a general limitation in default of appointment did not enable the wife

to anticipate, and it did not depend on the form of the receipt clause. Now, again,

such a clause against anticipation, inserted in a will in favour of an unmarried female,

and without any connection with coverture, is held to be not valid. See Wood-
meston t. Walker, 2 Russ. <k Mylne, 197. Jones v. Sadler, ibid. 208. Brown v.

Pocock, ibid. 210. Newton v. Reid, 4 Simons' Rep. 141 ; and see supra, p. 165,

note a. The Supreme Court of North Carolina, sitting in equity, has followed the

spirit of these latter decisions, and held that though real and personal property be

conveyed in trust to apply the proceeds to A. for life, with a clause against

a sale or anticipation, but without any disposition over in the case of such

sale or anticipation, yet if the cestui que trust be a male or single, the restraint

on his alienation or assignment was inoperative and void. Dick v. Pitchford, 2

Dev. & Battle Eq. Cases, 480. The disposition over would seem to be mate-
rial in the construction of the instrument. Lord Eldon, in Brandon v. Robin-
son, 18 Vesey, 429, observed, that, property might be limited to a man until

he became a bankrupt, and then over. But that if property be given to a
man for life, the donor cannot take away the incidents to a life estate, or add a
valid clause that he should not alien it. It cannot be preserved from creditors,

unless given to some one else in trust. But we have again, in the English courts

of equity, a recurrence to the old and juster doctrine ; for it was held in Tullett v.

Armstrong, 1 Beavan, 1. 21, that a devise and bequest in trust for an unmarried
woman, to her separate use, and with an inability to alien, was effectual on any
subsequent man-iage, both as to the separate use and the restraint upon anticipa-

tion, though if unaccompanied by any restraint, it was subject to her power of
alienation. And afterwards, in Dixon v. Dixon, 1 Beavan, 40, it was held, that
a settlement on the first marriage of a woman, in trust for her separate use
exclusive of any husband, the trust to her separate use attached upon a re-

marriage.

The Ntw-Tork Revised SlatiUes, vol. i. p. 728, sec. 55, (as amended in 1830,)and
730, sec. 63 and 66, have thrown an effectual protection over the interests of per-
sons not well able to protect themselves, by declaring, (1.) that an express trust

may be created to receive the rents and profits of land, and apply them to the
use of any person, during the life of such person, or for any shorter term

; (2.)

by declaring, that no person beneficially interested in a trust for the receipt and
profits of lands, can assign, or in any manner dispose of such interest ; and, (3.)

that where the trust shall be expressed in the instrument creating the estate, every
sale, conveyance or other act of the trustees, in contravention of the trust, shall be
absolutely void. Under these provisions, a father may create a trust in favour of
a daughter, and the interest would be unalienable even witb the consent of the

husband. Nothing can impair such a trust dm-ing the life of the cestui que trust ;

and the recent English decisions on this subject are wholly inapplicable, and not

law in New-York.

Vol. n. 11
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chattels, except it be of those which she holds m cmtre droit,

or which are settled on her as her separate property without

the license Of her husband. He may covenant to that effect,

before or after marriage, and the court of chancery will en-

force the performance of that covenant. It is not strictly a

will, but in the nature of an appointment, which the husband

is bound by his covenant to allow.* (1) The wife may dis-

pose by will, or by act in her lifetime, of her separate per-

sonal estate, settled upon her, or held in trust for her, or the

savings of her real estate given to her separate use ; and this

she may do without the intervention of trustees, for

*171 the *power is incident to such an ownership.'' It has

been held, even at law, in this country," that the wife

may, by the permission of her husband, make a disposition

in the nature of a will, of personal property, placed in the

hands of trustees, for her separate use, by her husband, or by

a stranger, and either before or after marriage. If a feme
sole makes a will, and afterwards marries, the subseqiient

marriage is a revocation in law of the will. The reason given

is, that it is not in the nature of a will to be absolute, and the

marriage is deemed equivalent to a countermand of the will,

and especially as it is not in the power of the wife after mar-

riage, either to revoke or continue the will, inasmuch as she

is presumed to be under the restraint of her husband."* But
it is equally clear, that where an estate is limited to uses, and

a power is given to a feme sole, before marriage, to declare

those uses, such limitation of uses may take effect ; and

though a married woman cannot be said strictly to make a

will, yet she may devise, by way of execution of a power,

which is rather an appointment than a will ; and whoever

" Pridgeon t. Pridgeon, 1 Ck. Cas. 111. Rex v. Bettesworth, Str. Rep. 391.

Wewlin v. Freeman, 1 Iredell N. C. Rep. 514.

• Peacock v. Monk, 2 Vesey, 190. Rich v. Cockell, 9 Vesey, 369. West t.

West, 3 Randolph's Rep. 873. Holman v. Perry, 4 Metcalfs Rep. 492.

" Emeiy V. Neighbour, 2 Salsted's Rep. 142.

^ Forse <fe Hambling'a Case, 4 Co. 60. b. 2 P. Wms. 624. 2 Term Rep

695. S. P.

(1) It has been held in New-Tork that statute provisions fixing the age requisite to give valid-

ity to a will, do not affect the right of afeme covert to execute a power of appointment. Strong

T. WUkins, 1 Sari. Oh. S. 9.
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takes under the will, takes by virtue of the execution of the

power.* (1) Thus, in the case of Bradish t. OiVbs,^

it was *held that afeme covert might execute by will, *172

in favour of her husband, a power, given or reserved

to her while sole, over her real estate. In that case, the wife

before marriage entered into an agreement with her intended

husband, that she should have power, during the coverture, to

dispose of her real estate by will, and she afterwards, during

coverture, devised the whole of her estate- to her husband
;

and this was considered a valid disposition of her estate in

equity, and binding on her heirs at law. The point in that

case was, whether a mere agreement entered into before m^.^*-

riage between the wife and her intended husband, that she

should have power to dispose of her real estate during cover-

ture, would enable her to do it, without previously to the

marriage vesting the real estate in trustees, in trust for such per-

sons as she should by deed or will appoint ; and it was ruled

not to be necessary ; and the doctrine has received the appro-

bation of the Supreme Court of Pennsylvania.^ Equity will

" She may, under a power of appointment over personalty in a marriage set-

tlement, appoint by deed in favour of her husband ; and if it appear that she did

it freely and understandingly, equity will enforce it. Chesslyn v. Smith, 8 Vesey,

183. Whitall v. Clark, 3 Edwards' V. C. Rep. 149.

>> 3 Johnn. Oh. Rep. 523. By the New- York Revised Statutes, vol. i. pp. '783

—

IZ*!,

sec. 80. 87, a general and beneficial power may be granted to a married woman, to

dispose during the marriage, and without the concurrence of her husband, of lands

conveyed or devised to her in fee; or a special power of the like kind, in respect

to any estate less than a fee, belonging to her, in the lands to which the power re-

lates. She may, under the power, execute a mortgage ; and, generally, she may
execute a power during coverture, by grant or devise, according to the terms of it

;

and if she executes a power by grant, the concurrence of her husband as a party is

not requisite, but she must acknowledge, on a private examination, the execution of

the power. And if a married woman be entitled to an estate in fee, she may, by
virtue of a power, create any estate which she might create if unmanied ; but she

cannot exercise any power during her infancy, nor if, by the terms of the power,

its execution by her during marriage be expressly or impliedly prohibited. Ibid.

sec.90.no. 111. 117.130.

" 10 Serg. & Ramie, 447.

(1) American Home Missionary Society v. Wadhams, 10 Barb. R. 697. In tlie matter of Stew-

art, 11 Paige's K. 898. In this case, tlie power was exercised by areeident of OMo over lands

situated in S&w-Yorb.

An ante-nnptial contract made in one country, may operate as a grant of real estate situated

in anotlier. De Barante v. Gott, 6 Barb. S. 0. Rep. 492.
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carry into effect the will of a feTtie covert, disposing of her

real estate in favour of her husband, or other persons than

her heirs at law, provided the will be in pursuance of a

power reserved to her in and by the ante-nuptial agreement

with her husband.

(6.) Marriage settlements.

With respect to ante-nuptiaragreements, equity will grant

its aid, and enforce a specific performance of them, provided

the agreement be fair and valid, and the intention of the

parties consistent with the principles and the policy of the

law. (1) A voluntary deed is made good by a subsequent

marriage.* Equity will execute covenants in marriage articles

at the instance of any person who is within the influence of

the marriage consideration, and in favour of collateral relations,

as all such persons rest their claims on the ground of

*173 valuable *consideration.'> (2) The husband and wife,

and their issue, are all of them considered as within

that influence, and at the instance of any of them, equity will

enforce a specific performance of the articles. "=

Settlements after marriage, if made in pursuance of an

agreement in writing entered into prior to the marriage, are

* See Infra, vol. iv. 463.

• Pulvertoft V. Pulvertuft. 18 Vi-sey, 92.

« Osgood T. Strode, 2 P. Wm^. 255. Bradiah v. Gibba, 3 Johns. Ch. Rep. 550.

But if the aettlement be made through the inatrumentality of a party wboae con-

currence 13 neceaaary to the validity of the settlement, such person is held not to

be a mere volunteer, but falls within the range of the consideration of the agree-

ment. Neves v. Scott, U. S. C. C. for Georgia, Law Reporter, Boston, for June,

1846. An ante-nuptial settlement, founded on a valuable consideratiiin, such, for

iostaDce, as marriage, cannot be affected by fraud in the settler, if the other party

be innocent Magniac v. Thompson, 7 Peters' U. S. Rep. 348. In North and
South Carolina and Tennessee, the registration of marriage settlements and con-

tracts is required by statute, in order to render them valid as a lien on the pro-

perty of the settler as against creditoi-s. 2 Dev. <k Battle, 391. 1 Rev. Stat.N. C.

18S7, p. 233. Statute of Tennessee, 1831.

(1) An expectation as devisee of one yet living, may be settled on marriage. In re Wilson's

Estate, 2 Barr^s B. 325.

(2) The rule, in a late case, was stated to be, that, if from the circumstances or the instrument

it appears to have been intended thai the collateral relativea, in a given event, should take the

.estate, and there be a proper limitation to that effect, a com:t of equity will enforce the trust for

."their benefit. Keves v. Scott, 9 Sow. B. 196. 210.



Leo. XXVIIL] OF THE RIGHTS OF PERSONS. 165

valid, both against creditors and purchasers. (1) The marriage

is itself a valuable consideration for the agreement, and suffi-

cient to give validity to the settlement. This was so decided

in the case oi Reads v. Limngston ;" and it was t}\ere held,

that voluntary settlements after marriage, upon the wife or

children, and without any valid agreement previous to the

marriage to support them, were void as against creditors ex-

isting when the settlement was made."" But if the person be

not indebted at the time, then it is settled that the post-nup-

tial voluntary settlement upon the wife or children, if made
without any fraudulent intent, is valid against subsequent

creditors. This was not only the doctrine in Reade v. Lm-
ingston, and deduced from the English authorities, but it has

since received the sanction of the Supreme Court of the Uni-

ted States, in the case ot Sexton v. Wheaton."

A settlement after marriage may be good, if made upon a

valuable consideration. Thus, if the husband makes a settle-

ment upon the wife, in consideration of receiving from the

' 3 Johns. Ok Rep. 481. Thompson v. Dougherty, 12 Serg. & Rawle, 448, and

Magniac v. Thompson, 1 Baldwin's 0. 0. U. S. Rep. 344. Duffy T. The Ins. Com-
pany, 8 Watts & Serg. i\Z. S. P.

'' A post-nuptial settlement, founded on a parol agreement before man'iage,

was good against creditors prior to the statute of frauds, and the marriage was the

valuable consideration which sustained it. Griffin v. Stanhope, Cro. J. 454. Ralph

Bovy 's Case, 1 Vent. ] 94. Lavender v. Blackstone, 2 Lev. 146. But though good

at law, a speciSc performance would not be enforced in equity, unless the agree-

ment was confessed by the party in his answer, or there had been a part perform-

ance. Sugden on Vendors, 107, 108. 2 Story on Eq. Jur. 62. Nor, of course,

will equity enforce it since the statute, though the marriage takes place in pursu-

ance of it, unless in cases oifraud. Montacute v. Maxwell, 1 P. Wms. 618. S. C.

Str. 236. There might be some evidence ire writing of the previous parol promise

before marriage. It is doubtful whether a recital in a post-nuptial settlement of a

previous parol agreement before marriage, be sufficient to take the case out of the

statute. It may be sufficient as against parties, and not as against creditors. See

the cases of Beaumont v. Thorp, 1 Vesey, 2*7. Dundas v. Dundas, 1 Vesey, jun.

199. 2 Cox, 235, and Reade v. Livingston, 3 Johns. Ch. 481 ; and see the Ameri-

can Law Magazine for July, 1843, art. 2, where the subject is critically and

learnedly discussed.

« 8 Wheaton, 229. Picquet v. Swan, 4 Mason's Rep. 443. S. P.

(1) A husband, having sold the wife's lands under an agreement to purchase lands of equal

value for her benedt, and having accordingly made such purchase, and caused the convey-

ance to be made to his wife : held, that these lands wore not subject to his debts contracted

subsequently to his payment for the lands. Barnett v. Goings, 8 Blackfoi'iVs B, 284,
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trustees of the wife, possession of her equitable property, that

will be a sufficient consideration to give validity to the settle-

ment, if it was a case in which a court of equity would have

directed a settlement out of the equitable estate itself, in case

the husband had sought the aid of the court, in order

*1Y4: to get ^possession of it.* The settlement made after

marriage between the husband and wife may be good,

provided the settler has received a fair and reasonable con-

sideration in value for the thing settledj so as to repel the

presumption of fraud. It is a sufficient consideration to sup-

port such a settlement, that the wife relinquishes her own

estate, or agrees to make a charge upon it for the benefit of

her husband',, or even if she agrees to part with a contingent

interest.'' But the amount of the consideration must be such

as to bear a reasonable proportion to the value of the thing

settled, and when valid, these post-nuptial settlements will

prevail against existing creditors and subsequent purchasers. <=

A settlement upon a meritorious consideration, or one not

strictly valuable, but founded on some moral consideration, as

gratitude, benevolence or charity, will be good against the

settler and his heirs ; but whether it would be good as against

creditors and purchasers, does not seem to be entirely settled,

though the weight of opinion and the policy of the law

would rather seem to be against their validity in such a case.

If the wife, previous to marriage, makes a settlement of

either her real or personal estate, it is a settlement in derogation

of the marital rights, and it will depend upon circumstances

whether it be valid.* (1) Where the wife, before marriage,

transferred her entire estate, by deed, to trustees, who were

to permit her to receive the profits during life, and no power

• Moor r. Ryoault, Prec. in Ch. 22. Brown v. Jones, 1 Atk. Rep. 190. Mid-

dlecome v. Marlow, 2 Aik. Rep. 518. Picquet v. Swan, 4 Mason's Rep. 448.

fc Ward V. Shallett, 2 Vesey, 16.

• Lady Arundell v. Pbipps, 10 Vesey, 139. Bullard t. Briggs, 7 Pick. Rep.

633.

4 St. George v.'W'ake, 1 Mylne <k Keene, 610. Bill v. Cureton, 2 ib. 60S.

(1) It is not necessarr that a husband should prove actual fraud or deception ; but his equity

to set aside her settlement may be precluded by his conduct, whereby she is deprived of the

power of retiring from the marriage, or of stipulating for a setflement. Taylor v. Pugh, 1 Mare's

Ji.l8.
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was reserved over the principal except the jus disponendi by

will, a court of equity has refused, after the marriage, to

modify the trust, or sustain a bill for that purpose against the

trustees by the husband and wife." In case the settle-

ment be *upon herself, her children, or any third per- *175

son, it will be good in equity, if made with the know-

ledge of her husband. If he be actually a party to the

settlement, a court of equity will not avoid it, though he be

an infant at the time it was made.i* But if the wife was

guilty of any fraud upon her husband, as by inducing him to

suppose he would become possessed of her property, he may
avoid the settlement, whether it be upon herself, her children

or any other person.' If the settlement be upon children by

a former husband, and there be no imposition practised upon

the husband, the settlement would be valid, without notice ;!

and it would seem, from the opinion of the lord chancellor,

in King v. Colton, that such a settlement, even in favour of a

stranger, might be equally good under the like circumstances.

It is a general rule, without any exception, that whenever

any agreement is entered into for the purpose of altering the

terms of a previous marriage agreement, by some only of the

persons who are parties to the marriage agreement, such sub-

sequent agreement is deemed fraudulent and void. The

fraud consists in disappointing the hopes and expectations

raised by the marriage treaty.

It is a material consideration respecting marriage settle-

ments, whether they are made before or after marriage ; and

if after marriage, whether upon a voluntary separation, by

mutual agreement, between the husband and wife. Lord

Eldon, in 8t. John v. St. Jolm,<^ intimated that a settlement,

Lowry v. Tiernan, 2 Harr. & Gill. 34.

i" Slocombe v. Glubb, 2. Bro. Rep. 645.

" Buller, J., and Lord Oh. Thurlow, in Strathmore v. Bowes, 2 Bro. 345. 1

Vesey, jun. 22. S. C. Goddard v. Snow, 1 RusselPs Rep. 486. Howard v. Hooker,

i Rep. in. Oh. 42. St. George v. Wake, 1 Mylne <fc Keene, 610. Secret and

voluntary conveyances by a woman, in contemplation of marriage, are a fraud

upon the marital rights, and void. Tucker v. Andrews, 13 Maine Rep. 124. 128

Jordan v. Black, 1 Meig's Tenn. Rep. 142. Ramsay v. Joyce, 1 M'MuUen's S. C.

Rep. 236. Logan v. Simmons, 3 IredelVs N. C. Eq. R. 487.

^ King V. Ciilton, 2 P. Wma. 614. Jones v. Cole, 2 Bailey's S. G. Rep. 330.

' 11 Vesey, 630. Beach v. Beach, 2 HilVs Rep. 260. S. P.
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by way of separate maintenance, on a voluntary separation

of husband and wife, was against the policy of the law, and

void ; and he made no distinction between settlements

*176 *restingon articles, and a final complete settlement by
deed; or between the cases where a trustee indemnified

the husband against the wife's debts, and where there was no

such indemnity. ' The ground ofhis opinion was, thatsuch settle-

ments, creating a separate maintenance by voluntary agree-

ment between husband and wife, were in their consequences

destructive to the indissoluble nature and the sanctity of the

marriage contract; and he considered the question to be the

gravest and most momentous to the public interest that could

fall under discussion in a court of justice. Afterwards, in

Worrall v. Jacdb,'^ Sir William Grant said he apprehended it

to be settled, that chancery would not carry into execution

articles of agreement between husband and wife. The court

did not recognise any power in the married parties to va/ry

the rights and duties growing out of the marriage contract,

or to effect at their pleasure a partial dissolution of the con-

tract. But he admitted that engagements between the hus-

band and a third person, of a trustee, for instance, though

originating out of andrelatingtoaseparation, were valid, and

might be enforced in equity.'' It was, indeed, strange that such

» 3 Merivale's Rep 256. 268.

•> This is DOW the settled law in England and in this countiy. Fitzer t. Fitzer,

2 Ath. Rep. 511. Cooke v. Wiggens, 10 Ves. 191. Lord Rodney t. Chambers, 2

East's Rep. 283. 2 Raithby's Vernon, 386. note 1. Eos. -i. Willougliby, 10 Prices

Rep. 2. Caison v. Murray, 3 Paige's Rep. 483. Reed v. Beazley, 1 Blackf. Ind.

Rep. 97. S. P. It is an interesting fact to find not only the lex mercaloria of the

English common law, but the refinements of the English equity system, adopted

and enforced in the state of Indiana, as early as 1820, when we consider how re-

cently that country had then risen from a wilderness into a cultivated and civilized

community. The reports in Indiana here refen-ed to, are replete with extensive

and accurate law learning, and the notes of the learned reporter, annexed to the

cases, are very valuable. The general principle is established, that the law does

not authorize or sanction a voluntaiy agreement for a separation between hus-

band and wife. The wife cannot make a valid agreement with the husband for

a separation, in violation of the marriage contract, except under the sanction of the

courts of equity, and except in the cases where the conduct of the husband would

have entitled her to a separation. The law merely tolerates such agreements

when capable of being enforced by or against a third person acting in behalf of

the wife. Rogers v. Rogers, 4 Paige's Ch. Rep. 616. Champlin v. Champlin, 1

Soffman's Ch. Rep. 55. So, in the ecclesiastical courts of England, on the same
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an auxiliary agreement should be enforced, while the princi-

pal agreement between the husband and wife to separate, and

settle a maintenance on her, should be deemed to be contrary

to the spirit and policy of the law. If the question

was res integra, said *Lord Eldon, untouched by die- *1T7

turn or decision, he would not have permitted such a

covenant to be the foundation of a suit in equity. But d/iota

have followed dicta, and decision has followed decision, to

the extent of settling the law on this point too firmly to be

now disturbed in chancery. =i

principle, a deed of scparatioo is no bar to a suit instituted for tbe restitution of

conjugal rights. Westmeath v. Westmeath, 2 Hagg. Eacl. Rep. App. p. 1 1 5. A
private separation is an illegal contract, a renunciation of stipulated duties, from

which the parties cannot release themselves by any private act of their own.

Mortimer V. Mortimer, 2 Hagg. Consist, fiep. S18. Lcgard v. Johnson, 3 Vesey

352. M'Kennan V. Phillips, 6 Wharton's Rep. 511. 516. Mercein v. The People,

25 Wendell, 11. Bronson, J. Nothing can be clearer or more sound than this

conjugal doctrine.

' Westmeath v. Westmeath, Jacob's Rep. 126. In Todd v. Stoaljcs, 1 Salk. Rep.

116 ; Nurse v. Oraig, 5 Bos. & Pull, 148; Hindley v. Westmeath, 6 Barnw.ds Cress.

200 ; and in Sheltbar v. Gregory, 2 Wendell's Rep. 422, the separation of husband

and wife by deed, and a stipulation on bis part with the wife's trustees to pay her

a certain allowance, were admitted to constitute a valid provision at law, suiEcient

to exempt the husband from being chargeable with her support. But if thte husband

fails to pay the stipulated allowance, he then becomes chargeable for necessaries

furnished his wife ; and if the deed providing for a separate maintenance be made
without any actual and present separation, it is void. A deed providing for the

future separation of husband and wife, is void. Durant v. Titley, 1 Price, 511.

Hindley v. Westmeath, ut supra. So, a subsequent reconciliation and return to

the husband's house, destroys tbe deed. 1 Jacob, 140. Pidgin v. Cram, 8 if.

Mamp. Rep. 350. The wife after a separation retains the character of a married

woman. The husband may recover damages for adultery committed by the wife

while living apart from him, though the adultery does not cause any forfeiture of

her provision under the deed of settlement. 2 Roper by Jacob, 301. 322. These

deeds of separation and settlement are inauspicious, for they condemn the husband

and wife to an ambiguous celibacy, and facilitate the means of breaking up families.

In Picquet v. Swan, 4 Mason's Rep. 443, the doctrine of post-nuptial settlements

was clearly and accurately discussed, and it was held, that a power of appoint-

ment therein to create new trusts and make new appointments, might be reserved

to the wife, and be exercised by her toties guoties. It was deemed a necessary

consequence of the validity of a post-nuptial settlement, that the income of profit

arising to the wife thereon, follows the nature of the principal estate, and cannot

be taken by the husband or his creditors, but is the separate property of the wife,

and subject to her disposition and appointment. In Heyer v. Burger, 1 Boffman's

Ch. Rep. 1, the husband and wife voluntarily executed articles of separation, and

the husband covenanted with a trustee, who was a party to the instrument, that the
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*178 *The law respecting marriage settlements is essen-

tially the same in Pennsylvania, Virginia, North Caro-

lina, South Carolina, Kentucky, and probably in other states,

as in England and in New-York.* But in Connecticut it has

been decided, that an agreement between husband and wife,

during coverture, was void, and could not be enforced in

chancery.'' The court of appeals in that state would not

admit the competency of the^husband and wife to contract

with each other, nor the competency of the wife to hold per-

sonal estate to her separate use. Afterwards, in Nichols v.

Palmer,'^ an agreement between the husband and a third per-

son, as trustee, thongh originating out of and relating to a sepa-

ration between husband and wife, was recognised as binding.

V. Other rights cmd disabilities incident to the ma/rriage

union.

The husband and wife cannot be witnesses for or against

wife might live separate and he would not disturb her, and he and his wife assigned

over to the trustee all her estate, real and personal, in trust, to apply it to her

future maintenance, and the wife was not to apply to the husband for assistance,

nor to cimtract debts on his account, and the articles gave her authority to dispose

of the property by will, and if not so disposed o^ to go to her heirs. The Ass.

Vice-Chancellor held, that the settlement was binding on the husband, though

subject to be annulled by a subsequent reconciliation ; and that the wife had a

valid power to make a will of the personal estate by the post-nuptial settlement.

It may be further noticed on this subject, that the equity of a married woman for

a settlement does not survive to her children. They have no independent equity,

where there is no contract for a settlement or decree. Lloyd v. Williams, 1 Madd,

Rep. 450. Story's Equity, sec. 1417. Barker v. Woods, 1 8andford!is CIi. R. 129.

In addition to the general abridgments, there ai'e several professed treatises

recently published on this head, as Atlierlei/'s TVeatise on the Law of Marriage

and other Family Settlements and Devises, published in 1813; Keating's Treatise

on Family Settlements and Devises, published in 1816 ; Bingham on the Law of

Infancy and Coverture, published in 1816 ; Roper on the Law of Property arising

from the relation between Husband and Wife, republished in New-York in 1 824
;

and the title of Baron and Feme, in Ch. J. Reeve's work on the Domestic Relations.

In those essays the subject can be studied and pursued through all its complicated

details.

» Rundle v. Murgatroyd, 4 Doll. Rep. 304. SOI. Magniac v. Thompson, 1 Said-

win's C. C. U. S. Rep. 344. Scott v. Lorraine, 6 Munf. Rep. 117. Bray v. Dud-

geon, ibid. 132. Tyson v. Tyson, 2 Hawks. Rep. 472. Crostwaight v. Hutchinson,

2 Bibb. Rep. 407. Browning v. Coppage, 3 Bibb. Rep. 37. South Carolina Eq.

Rep. passim.

•> Dibble v. Hutton, 1 Day Rep. 221.

5 Day Sep. 47.
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each other in a civil suit. This is a settled principle

of law and equity, and it is *founded as well on the *179

interest of the parties being the same, as on public

policy.a(l) The foundations of society would be shaken,

according to the strong language, in one of the cases, by per-

mitting it. Nor can either of them be permitted to give any

testimony, either in a civil or criminal case, which goes to

criminate the other ; and this rule is so inviolable, that no

consent will authorize the breach of it.*" Lord Thurlow said,

in Sedgwick v. Watlmis^'^ that for security of the peace, ex

necessitate^ the wife might make an affidavit against her hus-

band, but that he did not know one other case, either at law

or in chancery, where the wife was allowed to be a witness

against her husband.^

• Davis V. Dinwoody, 4 Term Rep. BTS. Wiosmore v. Gieenbank, Willes' Rep.

BIT. Vowles V. Young, 13 Vesey, 140. City Bank t. Banga, 3 Faige'ii Rep. 36.

Copous T. Kauffman, 8 id. 583.

•" The King 7. Cliviger, 2 Term Rep. 263. In this case the court of K. B. would

not allow any testimony that tended that way ; but afterwards the rule was, by

the same court, somewhat restricted, and confined to testimony that went directly

to criminate the husband, or could afterwards be used against him. The King v.

Inhabitants of All-Saints, 4 Petersdorff's Abr. 157. On the question of legitimacy,

neither husband nor wife can be admitted to prove non-access. This is an old and

well settled rule.

° 1 Vesey, jun. 49.

> In Bentley v. Cooke, 3 Dong. Rep. 422. Lord Mansfield said that there had

never been any instance, in a civil or criminal case, where the husband or wife had

been permitted to be a witness for or against each other, except in case of parti-

cular necessity, as where the wife would othervcise be exposed, without remedy, to

personal injmy. There are exceptions to the rule stated in the text, when the

necessity of admitting the wife as a witness against her husband is so strong as to

overbalance the principle of public policy upon which the rule of exclusion is

founded, as when the wife is the injured person, complaining of cruel treatment by

her husband. The People v. Mercein, 8 Paiges Rep. 47. The exception to the

general rule, excluding persons interested from being witnesses in civil and criminal

cases, applies in other cases, as where a statute can receive no execution, unless the

party interested (as the owner of goods stolen or robbed) be admitted as a witness.

U. States v. Murphy, 16 Peters' Rep. 203. The law will not permit any disclosure

by the wife, even after the husband's death, which implies a violation of the confi-

dence reposed in her as a wife, though she may in other cases testify to his acts or

U) The New-York Code of Procedure, which abolishes incompetency on the ground of inter-

est, except in the case of those for whose immediate benefit an action is brought, and allows par-

tics to be examined by the opposite parties, does not affect the competency of husband and wife,

as depending upon the matrimonial relation. Ervin v. Smaller, 2 Scmd/. (,Law) B. 840.



172 OF THE EIGHTS OF PERSONS. [Part IT.

But where the wife acts as her husband's agent, her decla-

rations have been admitted in evidence to charge the hus-

band ; for if he permits the wife to act for him as his agent

in any particular business, he adopts, and is bound by her

acts and admissions, and they may be given in evidence

against him.^ The wife cannot bind her husband by her

contracts, except as his agent, and this agency may be infer-

red by a jury in the cases of orders given by her in those de-

partments of her husband's household which she has under

her control.'* So, also, where the husband permitted his wife

to deal as a fejne sole, her testimony was admitted, where

she acted as agent, to charge her husband.'^ In the case,

likewise, of i^ewwer V. Zems,d where the hxisband and wife

had agreed to articles of separation, and a third person be-

came a party to the agreement as the wife's trustee, and pro-

vision was made for her maintenance and enjoyment

*180 of *separate property, it was held, that the declara-

tions of the wife relative to her acts as agent, were ad-

missible in favour of her husband in a suit against the trustee.

In such a case, the law so far regarded the separation as not

to hold the husband any longer liable for her support.^ , The
policy of the rule excluding the husband and wife from being

witnesses for or against each other, whether founded, accord-

ing to Lord Kenyon,f on the supposed bias arising from the

declarations of a public nature and not affecting his character. M'Guire v. Malony,

1 B. Monroe's Rep. 221. May v. Little, Iredell's N. C. Rep. vol. iii. 27.

The policy and force of the general rule of exclusion also applies to render the

wife incompetent, even after a divorce a vinculo, to testify against her husband, as

to matters of fact occurring during the coverture, and which affect the husband in

his peouniaiy interest and character. Monroe v. Twisleton, Peaks' Add. Cases, 219.

Doker v. Hasler, Ryan S M. 198. Ratcliff v. Wales, 1 Hill's N. Y. Rep. 63.

Babcock v. Booth, 2 Hill, 181.

* Anon. 1 Sir. Rep. 527. Emerson v. Blanden, 1 Esp, N. P. Rep. U2. Pale-

thorp V. Furnish, 2 ibid. 511. note. Clifford v. Burton, 8 Moore's Rep. 16. 1 Bin;;.

Rep. 199. S. C. Dacy v. Chemical Bank, 2 Hall's N. Y. Rep. 550. Plummer v.

Sells, 8 Neville tfc Manning, 422.

^ Freestone v. Butcher, 9 Oarr dc Payne, 6i3. Lane v. Ii-onmonger, IS Meeson

<& W. 868.

» Rutten V. Baldwin, 1 Eg. Gas. Abr. 226, 227 ; but Lord Eldoa said, in 15

Vesey, 166, that he had great difficulty in acceding to that case to that extent.

i 10 Johns. Rep. 38.

8 Baker v. Barney, 8 ibid. 72,

t i Term Rep. 678.
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marriage, or, according to Lord Hardwicke," in the necessity

of preserving the peace and happiness of families, was no

longer deemed applicable to that case. In Aveson v. Zord

Kinnawd,^ dying declarations of the wife were admitted in a

civil suit against her husband, they being made when no

confidence was violated, and nothing extracted from the

bosom of the wife which was confided there by the husband.

Lord EUenborough referred to the case of Thompson v. Tre-

vcmnion, in Shin. JRep. 402, where, in an action by husband

and wife for wounding the wife, Lord Holt allowed what the

wife said immediately upon the hurt received, and before she

had time to devise any thing to her own advantage, to be

given in evidence as part of the res gestm.

These cases may be considered as exceptions tp the general

rule of law, and which, as a general rule, ought to be steadily

and firmly adhered to, for it has a solid foundation in public

policy ."= '

Li civil suits, where the wife cannot have the property de-

manded, either solely to herself or jointly with her husband,

or where the wife cannot maintain an action for the same

cause if she survive her husband, the husband must sue

alone.i^ In all other cases in which this rule does not apply,

they must be joined in the suit ; and where the hus-

band is *sued for the debts of the wife before cover- *181

ture,the action must be joint against husband and wife,

and she may be charged in execution with her husband
; (1)

though if she be in custody on mesne process only, she will

" Baker v. Dixie, Cases temp. Hardw. 252.

' 6 East's Rep. 188.

" The policy of the rule of the English law, that husband and wife cannot be

witnesses for or against each other, is much questioned in Am. Jut. No. 30, p. 374.

I remain, however, decidedly against the abolition of the rule.

^ If a note be given to the husband and wife, on a sale of her property, and she

survive him, she, and not his administrator, must endorse it; for the interest being

joint, it went, of course to the survivor. Draper v. Jackson, 16 Mass. Rfp. 480.

Executors ofSchermerhorn v. Elmendorf, 10 Johns. Rep. 49. Richardson v. Dagget,

4 Vermont Rep. 336.

(1) If a judgment be rendered against husband and wife, the wife may be arrested for costs.

Newton v. Eowe, 9 Ad. & El. if. S. 948.
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be discharged from custody on motion." (1) The husband

may also be bound to keep the pe^ce as against his wife ; and

for any unreasonable and improper confinement by him, she

may be entitled to relief upon habeas corpus.^ But as the

husband is the guardian of the wife, and bound to protect and

maintain her, the law has given him a reasonable superiority

and control over her person, and he may even put gentle re-

straints upon her liberty, i^her conduct be such as to require

it, unless he renounces that control by articles of separation,

or it be taken from him by a qualified divorce." The hus-

band is the best judge of the wants of the family, and the

means of supplying them ; and if he shifts his dbmicil, the

wife is bound to follow him wherever he chooses to go.^ K a

woman marries, pending a suit against her, the plaintiff may
proceed to judgment and execution against her alone, with-

out joining the husband ;« but for any cause of action, either

on contract or for tort, arising during coverture, the husband

only can be taken in execution.f These provisions in favour

of the wife are becoming of less consequence with us every

year, inasmuch as imprisonment for debt is undergoing

*182 constant relaxation; and by statute in *several of the

• Anon. 3 Wils. Rep. 124. The wife will be discharged from execution in such

a case, if it appears that she has no separate property to pay the debt. Sparks v.

Bell, 8 Barnw. <b Cress. 1. The applicatioD^for her discharge has been held to rest

in the discretion of the court Chalk v. Deacon, 6 J. B.Moore's Rep. 128. The

husband and wife may be jointly guilty of a tortious conversion of a chattel, and

may be sued jointly, provided the conversion be charged to be to the use of the

husband. 2 Saund. Rep. 47. note i.

' In the matter of William P. Brown, on habeas corpus, before the circuit judge

of the first judicial cii'cuit inNew-Tork, Feb. 1843, it was ruled thatawife maybe
kidnapped by the husband within the provisions of the Revised Statutes, vol. ii.

664, and he and his accessories be held to answer for the crime.

" Bridgman, Ch. J., in Manby v. Scott, Bridg. Rep. 233. Rex v. Mead, 1 Burr.

Rep. 542. Lister's Case, 8 Mod. Rep. 22.

d Christian v. Her Husband, It Martin's Louis. Rep. 60.

« Doyley v. White, Cro. Jac. 323. Cooper v. Hunchin, 4 Hast's Rep. 521.

Anon. Oro. C. 813. 3 Blacks. Com. 414.

(1) Where a woman was sued before marriage, and Judgment taken against her after marriage

in her maiden name, and she was talcen into custody under a ca. ta., the court ref^ised to dis-

charge her, though she had no separate property. The practice of discharging married women
under similar circumstances was declared to stand on no very satisfactory foundation. Beynon
V. Jones, 15 Mees. & Wels. B. 566. See 8 Cowen's R. 889, 2 id, 581.
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states, no female can be imprisoned upon any execution for

debt, a
(1)

I trust I need not apologize for having dwelt so "long upon

the consideration of this most interesting of the domestic re-

lations. The law concerning husband and wife has always

made a very prominent and extensive article in the codes of

civilized nations. It occupies a large title in the English

equity jurisprudence. So extensive have become the trusts

growing out of marriage settlements, that a lawyer of very

great experience,^ considered that half the property of Eng-

land was vested in nominal owners, and it had become diffi-

cult to ascertain whether third persons were safe in dealing

for fiduciary property with the trustee, without the concur-

rence of the beneficial owner; There are no regulations on

any other branch of the law, which affect so many minute

interests, and interfere so deeply with the prosperity, the

honour and happiness of private life. As evidence of the

immense importance which in every age has been attached

to this subject, we may refer to the Koman law, where this

title occupies two entire books of the Pandects,'' and the bet-

ter part of the fifth book of the code. Among the modem
civilians. Dr. Taylor devotes upwards of one-sixth part of his

whole work on the Elements of the Civil Lorn, to the article

of marriage ; and Heineccius, in his voluminous works, pours

a flood of various and profound learning on the subject of the

conjugal relations.^ Pothier, who has examined, in thirty-

one volumes, the whole immense subject of the municipal law
of France, which has its foundations principally laid upon the

» See infra, p. 399, n. 6.

>> Mr. Butler.

» Lib. 23 and 24.

^ Vide Opera Seinecc. torn. ii. JDe marito Tutore et Ouratore Vxoris Ugitimo,

and torn. vii. Commentarius ad legem Juliam JPapiam et Poppceam.

(1) By a recent statute in New-York, in case of the death of a busband througb tbe negligence

of another, an action is given to hia personal representatives, and the damages are to be dis-

tributed according to the law of distribution of intestate estates. Sea note (1) p. [195,] poat.

But in Corey v. The Berkshire E. E. Co. 1 Ctmli.. Mass. B. 475, it was held that no such

action could be maintained at common law. An act of Maryland {Lawa of 1852, ch. 299)

gives a similar right of action to a surviving wife, parent, busband or child. Damages are

confined to injuries for which a pecuniary estimate can be made. The mental sufferings of

he survivors are not subjects for damages. Blake v. Midland Company, 10 Eng. L. & U. B.

43T. Canning v. 'Williamstown, 1 OuaUng'a B, 451.
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civil law, devotes six entire volumes to the law of the matri-

monial state. When we reflect on the labours of those great

masters in jurisprudence, and compare them with what is

here written, a consciousness arises of the great imperfection

of this humble view of the subject ; and I console myself with

the hope, that I may have been able to point out at least the

paths of inquiry to the student, and to stimulate his

*183 *exertions to become better acquainted with this very

comprehensive and most interesting head of domestic

polity.

There is a marked difference between the provisions of the

common law and the civil law, in respect to the rights of pro-

perty belonging to the matrimonial parties. Our law con-

cerning marriage settlements appears, to us at least, to be

quite simple and easy to be digested, when compared with

the complicated regulations of the community or partnership

system between husband and wife, which prevails in many

parts of Europe, as France, Spain and Holland, and also in

the state of Louisiana. This system was carried by the colo-

nists of those European powers into their colonies, such as

Ceylon, Mauritius, the Cape of Good Hope, Guiana, Dema-

rara, Canada and Louisiana. Many of the regulations con-

cerning the matrimonial union, though not the community

system, are founded on the Roman law, which Van Leeuwen,

in his Commentaries, terms the common law of na-

*183 tions.* I do not allude to the *earlier laws of the Ro-

man republic, by which the husband was invested

" In L<misiana, according to their new Civil Code, asamended and promulgated

in 1824, (Art. 231 2. 2369, 2370,) the partnership or community of acquets or gains

{comirmnaute des Mens) arising during coverture, exists by law in every marriage

contract in the state, where there is no stipulation to the contrary. This was a

legal consequence of marriage, under the Spanish law. The doctrine of the com-

munity of acquets and gains was unknown to the Roman law, but it is common to

the greater number of the European nations, and is supposed to have taken its rise

with the Germans, and may be founded on the presumption that the wife, by her

industry and care, contributes, equally with her husband, to the acquisition of pro-

perty. All the property left at the death of either party, is presumed to constitute

the community of acquets amd gains, and this presumption stands good until de-

stroyed by proof to the contrary. Touillier's Droit Civil Frarifaise, torn. xii. art.

12. n Martin's Louis. Rep. 258. Christy Dig. tit. Mairiage. Cole's wife T.

His Heirs, 19 Martin's Sep. 41. But the parties may modify or limit this part-

nership, or agree that it shall Dot exist. They may regulate their matrimonial
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with the plenitude of paternal power of life and death

over the *wife, but to the civil law in the more po- *185

agreements as they please, provided the regulations be not contrary to good morals,

and bec'informable to certain prescribed modifications. (Art. 2305.) Parties can,

by an express matrimonial contract, subject themselves to the communio boiiorum

as to personal property, or adopt the law of any country in respect thereof, and the

courts will give effect to it, unless prohibited by a positive law, either of the matri-

monial domicil or of the locus rei sUce, Vide infra, p. 469, and note 6. ibid. In

the case of married persons removing into the state from another state, or from

foreign countries, their subsequently acquired property is subjected to the commu-

nity of acquets. (Art. 2370.) This very point was decided ^t New-Orleans, in

Gale V. Davis, 4 Martin's Rep. 645, and in the case of Saul v. His Creditors, 17

Martirin Rep. 569. The Supreme Court of Louisiana, in the able opinion pro-*

nounced by Judge Porter, on behalf of the court in the latter case, held, that

though the marriage was contracted iu a state governed by the English common

law, yet if the parties removed into Louisiana, and there acquired property, such

property, on the dissolution of the marriage in that state, by the death of the wife,

would be regulated by the law of Loui^fiiana. Consequently, a community of

acquets and gains did exist between the married parties, from the time of their re-

moval into the state, and the property they acquired after their removal became

common, and was to be equally divided between them, on the principles of partner-

ship. The decision was founded on an ancient Spanish statute, in the Partidas,

which governed at New-Orleans when it was a, Spanish colony ; and it is also

the law of the Civil Code of Lomsiana, as already mentioned. So, property

acquired before the removal from the matrimonial domicil is governed by the

law of that domicil, and if married persons move out of the country where the

community of acquets and gains exist, into one where it does not, their future

acquisitions are governed by the law of their new domicil. Porter, J., 4 Mil-

ler's Louisiana Rep. 193. MoColum v. Smith, 1 Meig's Tenn. R. 342. Knee-

land V Ensley, ibid. 620. The principles declared in the case of Saul v. His

Creditiirs, are essentially re-declared in the case of Packwood v. Packwood, 9

Robinson's Louis. Rep. 438. lb 234. The community of acquets and gains

applies to all the property, real and personal, acquired while the parties were

domiciled in Louisiana, though not to property previously acquired during their

malrimonial domicil iu another state, nor to property subsequently acquired

after a change of domicil from Louisiaoa to another state. Saul v. His Credi-

tors, supra. This was the doctrine iu the Partidas; but it seems, according

to th« jurists in France and Holland, that the community principle prevails and fol-

lows the property even subsequently acquired after a change of domicil, on the

ground of a tacit or implied contract having the effect of an actual marriage settle-

ment. While it was admitted, in the case of Saul v His Creditors, that by the

comity of nations, contracts were to be enforced according to the principles of law

which governed the contract in the place where it was made, yet it was equally

part of the rule, that a positive law, regulating property in the place where it was

situated, and which the European continental jurists call real statutes, in contradis-

tinction to those personal statutes which follow and govern the individual wherever

he goes, must prevail when opposed to the lex loci contractus. The right of

sovereignty settles the point, wherever the rules of the place of the contract, and

Vol. II. 12
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lished ages of the Koman jurisprudence, when the wife

*186 was admitted to the *benefit of a liberal ante-nuptial

of the place of its execution conflict. The comity of nations must yield to the

authority of positive legislation ; and it was admitted, that, independent of that

authority, the weight of the opinion of civilians in France and Holland was, that

the law of the place where the marriage was contracted ought to be the guide, and

not that of the place where it was dissolved. The property of married persons is

divided into separate property, being that which either party brings in marriage, or

subsequently acquires by inheritance or gift; and common property being that

acquired in any other way by the husband and wife during marriage. (Art. 2314.)

The community of acquets and gains ceases on the death of either party, and the

survivor takes only his or her undivided moiety of the common property. Cooney 's

Heirs V. Clark, 1 Louisiana Rep. 156. Broussard v. Bernard, id. 216. Stewartv.

Pickard, 10 Robinson's Louis, Rep. 18. The surviving wife cannot renounce the

community of gains, if she takes an active part in the community of gains, but in

that case she is only responsible for one half of the debts contracted during the

marriage. Code Civil, arts. 2982. 2378. Lynch v. Benton, 12 Robinson's Louis.

Rep. 113. The separate property of the wife is divided into dotal, being that

which she brings to the husband to assist in the marriage establishment, and extra-

dotal, or paraphernal property, being that which forms no part of the dowry. ( Ai"t.

2315.) The husband is the head and master, and the proceeds of the dowiy belong

to the husband during the maniage, and he has the administration of the partner-

ship or community of profits of the matrimonial property, and he may dispose of

the revenues which they produce, and alienate them, without the consent of the

wife. But he cannot convey the common estate, or the acquets and gains, to

the injury of the wife dming coverture, and she may, at his decease, by action,

set aside the alienation. The wife has a tacit mortgage for her dotal and para-

phernal property, and also upon the community property from the time it comes

into the hands of the husband. There is a marked difference on this point between

the community law in France and in Louisiana. In the latter, taken from the

Spanish law, the wife has an interest in the community property, and not a mere

hope or expectancy, during the coverture. It is not the law in force at the time

the community is dissolved, but that in vigour when it was formed, which regulates

the rights 'of husband and wife to the property acquired during coverture. (Art.

2873.) Porter, J., Dixon v. Dickson's Executors, 4 Millers Rep. 188. 192. Hecan-

not alienate the dotal estate, though he may enjoy the fruits of it, nor can the in-

come of the dotal property be seized by the husband's creditors. Buard v. De
Russy, 6 Robinson, 111. But he is subject, in respect to that property, to all the

obligations of the usufructuary. (Art 2344.) The paraphernal property of the

wife is not bound for the debts contracted by the husband while at the head of the

community; neither are the fraits of that property liable, when administered by the

wife. (i. Code, Art 2371.) Lambert v. Franchebois, 16 Curry's Louis. Rep. 1.

If the husband and wife stipulate that there shall be no partnership between them,

the wife preserves the entire administration of her property, moveable and im-

moveable, and may sell it (Arts. 2394, 2395.) She has the right, during the

existence of the community, to the administration of her paraphernal property,

and on her death, her heirs take her separate estate, and moneys received by her

husband on her account during marriage, foim part of it. Robin v. Castille, 7 Louis.
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contract, by which her private property was secured to

her, and a more reasonable equality of condition *be- *187

Rep. 295. And if there be no agreement as to the expenses of the marriage, the

wife contributes to the amount of one half of her income, (Art, 2387;) but a married

woman cannot, under any circumstances, become a surety for her hdaban J. Hughes

V. Harrison, 19 Martin's Louis. Rep. 251. A sale by the husband to his wife, to

replace her paraphernal property, sold by him, is good. Her land, whether dotal

or not, is not affected by her husband's debts. Christy's Big. tit. Husband and

Wife. If the wife renounces the community, she in that case has a mortgage on

the property purchased by the husband during coverture, which takes precedence

of the ordinary creditors of the husband. M'Donough v. Tregre, 19 Martin's Louis.

Rep. 68. But she must, as against creditors, produce other proof of the payment

of the dot or dotal portion on marriage, than the husband's confession in the

marriage contract. Buisson v. Thompson, 19 Martin's Louis. Rep.i60; and she

has no mortgage on her husband's estate for the fruits of her paraphernal estate,

18 ibid. 103 ; but she is a privileged creditor, 15 ibid. 239, and has a tacit mort-

gage for replacing her paraphernal effects sold by the husband. 16 Iliid. 404.

Johnson v. Pilster, 4 Rob. Louis. Rep. 71. The civil law, in order to protect

the wife, would not allow her dotal property to be alienated, during the co-

verture, even with her consent ; and the Spanish laws declare void any contract

in which the wife binds herself with her husband, unless the debt be contracted for

her particular benefit. 1 Martin's Louis. Rep. 296. But I cannot go further, and

give a more detailed view of the rights of married persons in Louisiana. My ob-

ject is merely to state enough to show that its regulations on the subject are en-

tirely different from the laws of the other states ; and to a mere English lawyer

they will probably appear to be embarrassing, and rather forbidding. Our ta>te

and modes of thinking are very much under the influence of education ; and we are

naturally led to give a preference to the institutions under which we live, and with

which we are best acquainted.

The Louisiana Code appears to be a transcript in this, as well as most other

respects, of the Code Napoleon; and the very complicated regulations of the

French code on the subject of marriage property, occupy a wide space, even in

that comprehensive and summary digest of the French law. Pothier had devoted
three volumes of his works to the conjugal rights in community ; and M. Toullier,.

who had discussed extensively the law of marriage, in the former part of his-

Droit Civil Frangaise suivant I'ordre du code, devoted his last volumes to a com-
mentary upon the regulations of the Code Civil concerning the community sys-

tem; and Mr. Surge, in his Commentaries on Colonial and Foreign Laws, yoli.
332—413, and again from p. 599 to 640, has also digested, with much labour and
research, the law of the community of goods between husband and wife. I have
selected, for the information of the student, a few of the leading principles of the

Fi'cnch code on the subject.

It is declared that the husband owes protection and maintenance to the wife,

according to his means and condition. Code Civil, Nos. 213, 214. The wife owes

him obedience, and cannot do any act in law without the authority of her husband

;

and without his concurrence she cannot give, alien or acquire property. Ibid. Nos.

215. 217. But if the husband, refuses to authorize his wife to do any act in law,.
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tween the husband and wife introduced. The civil law

at first prohibited the husband and wife from making valid

she may apply to a judicial tribunal for leare to act. Ibid. Noe. 218, 219. If she

be a public trader, she may bind herself, -without the authority of her husband, in

whatever concenis that business. Ibid. No. 220. She may also make a will with-

out his authority. Ibid. No. 226. No general authority, though stipulated by the

marriage contract, is valid, except as the administration of the wife's property.

Ibid. No. 223. But the law allows the husband and wife to make any special

contract as to property which is not incompatible with good morals, and does not

derogate from the power of the husband over the person of the wife and children,

nor change the legal order of succession. Ibid. Nos. 1 387, 1388, 1389. The parties

may stipulate in writing, before marriage, that the conjugal relation, in respect to

property, shall be regulated either under the community, or under the dotal rule,

and the code prescribes their rights and powers under each of these systems, and

they may modify as they please the management and disposition of the joint pro-

perty placed in community. They may stipulate that each of the married parties

shall separately pay their own debts, and this stipulation will bind them, on the

dissolution of the community, to account to each other. Jbid. Nos. 1391. 1395.

1401, 1402. 1421. 1497. 1500. 1510. 1526. Before the French revolution, the

northern provinces of France were under the customary law, and the community

ofproperiy governed the nuptial contract ; while in the southern provinces, where

the Roman law prevailed, the contract was governed by the dotal system. The

code, by way of compromise, left the parties to elect the law by which the mar-

riage was to be governed ; and if no election was made, the community system

was to prevail. i6s(/. Nos. 1 39 1 . 1 393. These marriage contracts cannot be altered

after marriage ; and, ordinarily, the husband administers the personal property in

community, and may sell or incumber it, but he cannot take away, by will, the

rights of the wife as survivor. If they stipulate that they shall be separate in

property, the wife i-etains the entire administration of her real and personal pro-

perty and revenues, and each party contributes to the charges of the marriage

according to agreement. Ibid. Noa. 1536, 1537. In no case can the wife have a

power given to her to alienate her real estate, without the consent of her husband

;

and if they marry under the dotal rule, and not under the rule of the community,

the husband has the sole administration of tbe dotal property during the marriage.

Ibid No. 1531.

The Dutch matrimonial law in respect to property is essentially the same. See

Van Leeuwen's Commentaries on the Roman-Dutch Law, b. 4. ch. 23, 24. Voet's

Commentaries on the Pandects, under the appropriate titles. Vanderlinden's

Institute of the Laws of Holland, translated by Heniy, pp. 86—88. Burgas Com-

mentaries on Colonial and Foreign Laws, vol. i. 276—332. The Master's Report

,ou the matrimonial Dutch law, in the colony of Demarara, as given in Martin v.

Maitin, 2 Russ. <fc Mylne, 507. The Dutch and all the nations of Europe, except

;the Spaniards, have rejected that part of the Roman law which secured to the

wife all her property, and protected it against the debts of ber husb nd. In Hol-

land the goods of both parties are brought into community at marriage, and it

includes all property subsequently acquired, and is liable for the debts of both

parties, unless it be property affected by a trust ovfidei commissum. At the death

of either party, one half goes to the survivor, and the other half to the representa-
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gifts to eact other causa mortis ; yet the rigour of the law-

was afterwards done away, and donations between husband

and wife were good if they were not revoked in the life-

time of the parties ; and Justinian abolished the distinction

between donations inter vivos ante nuptias et post nuptias,

and he allowed donations propter nuptias, as well after as

before marriage." The wife could bind herself by her con-

tracts without charging her husband. She was competent to

sue and be sued without him. They could sue each other,

and, in respect to the property, were considered as distinct

persons, and the contracts of the one were not binding on the

other.''

"Whatever doubts may arise in the mind of a person edu-

cated in the school of the common law, as to the wisdom or

policy of the powers which, by the civil law and the law of

those modern nations which have adopted it, are conceded to

the wife in matters of property, yet, it cannot be denied, that

the pre-eminence of the Christian nations of Europe, and of

their descendants and colonists in every other quarter of the

globe, is most strikingly displayed in the equality and dig-

nity which their institutions confer upon the female character.

tives of the deceased. In Scotland, the community of goods between the husband

and wife is of a more limited character than that which exists iu the continental

nations, and does not extend to real property or subjects which produce an-

nual profits. The effect of marriage on the property of the husband and wife

in Scotland, is largely and learnedly considered in Barge's Com. vol. L pp. 423

—

462.

• Inst. 2. 7. 3. Bynk. Opera, tome i. p. 166. Observ. Jur. Eom. lib. B. eh. 18.

I" A summary of the rules of the civil law on the rights and powers of the hus-

band and wife, in relation to their property, is given in Surge's Com. on Colonial

and Foreign Laws, vol. i. 262—265. The law concerning the conjugal obligation*

under the Scutch law is fully stated and condensed in Lord Stair's Institutions,

by More, vol. i. note b. See, also, a learned note of John George Phillimore, Esq.,

annexed to his translation of the celebrated case of Manby v. Scott, from 1 Siderjin,

109, on the early periods of the Roman law in respect to conjugal rights and

duties.



LECTUEE XXIX.

OF PARENT AND CHILD.

The next domestic relation which we are to consider, is that

of parent and child. The duties that reciprocally result from

this connection are prescribed, as well by those feelings of

parental love and filial reverence which Providence has im-

planted in the human breast, as by the positive precepts of

religion, and of our municipal law.

I. Of the Duties of Pa/rents.

The duties of parents to their children, as being their natu-

ral guardians, consist in maintaining and educating them

during the season of infancy and youth, and in making rea-

sonable provision for their future usefulness and happiness in

life, by a situation suited to their habits, and a competent

provision for the exigencies of that situation. =^

(1.) Of ma/mtaining children.

The wants and weaknesses of children render it necessary

that some person maintains them, and the voice of nature has

pointed out the parent as the most fit and proper person.

The laws and customs of all nations have enforced this plain

precept of universal law.i^ The Athenian and- the Eoman
laws were so strict in enforcing the performance of this natu-

ral obligation of the parent, that they would not allow

*190 the father *to disinherit the child from passion or pre-

judice, but only for substantial reasons, to be approved

of in a court of justice."^

• Palejfs Moral Philosophy, p. 233. Taylor's Elements of the Civil Law, p.

383. Puffendorf's Droit de la Nature, b. 4. ch. 11. sec. 4 and 6.

' Orotius, b. 2. ch. 1. Bee. 4.

• Potter's Greek Antiq. vol. ii. p. 361. Dig. 28. 2. 80. Novel, 115, ch. 3.
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The obligation on tlie part of the parent to maintain the

child, continues until the latter is in a condition to provide

for its own maintenance, and it extends no further than to a

necessary support. The obligation of parental duty is so well

secured by the strength of natural affection, that it seldom

requires to be enforced by human laws. According to the

language of Lord Coke, it is " nature's profession to assist,

maintain and console the child." A father's house is always

open to his children. The best feelings of our nature estab-

lish and consecrate this asylum. Under the thousand pains

and perils of human life, the home of the parents is to the

children a sure refugee from evil, and a consolation in dis-

tress. In the intenseness, the lively touches and unsubdued

nature of parental affection, we discern the wisdom and
goodness of the great Author of our being, and Father of

Mercies.

All the provision that the statute law of ITew-Tork has

made on this subject, applies to the case of necessary main-

tenance ; and as the provision was borrowed from the Eng-

lish statutes of 43 Eliz. and 5 Geo. I., and is dictated by
feelings inherent in the human breast, it has probably been

followed, to the extent at least of the English statutes,

throughout this country. The father and mother beiug of

sufficient ability, of any poor, blind, lame, old or decrepit

person whomsoever, not being able to maintain himself, and

becoming chargeable to any city or town, are bound, at their

own charge and expense, to relieve and maintain every such

person, in such manner as the overseers of the poor of the

town shall approve of, and the court of general sessions shall

order and direct. If the father, or if the mother, being a

widow, shall abscond and leave their children a public

charge, their *estate is liable to be sequestered, and *191

the proceeds applied to the maintenance of the chil-

dren. » The statute imposes a similar obligation upon the

children, under like circumstances. This feeble and scanty

statute provision was intended for the indemnity of the pub-

lic against tbe maintenance of paupers, and it is all the in-

junction that the statute law pronounces in support of the

» N. Y. Revised Statutes, vol. i. p. 614.
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duty of parents to maintain their adult children. » During

the minority of the child, the case is different, and the parent

is absolutely bound to provide reasonably for his maintenance

and education, and he may be sued for necessaries furnished,

and schooling given to a child, under just and reasonable

circumstances.'' (1) The father is bound to support his minor

children, if he be of ability, even though they have property

of their own ; but this obligalion in such a case, does not ex-

tend to the mother," and the rule, as to the father, has become

relaxed."! The courts now look with great liberality to the

circumstances of each particular case, and to the respective

estates of the father and children ; and in one case, where the

father had a large income, he was allowed for the mainte-

nance of his infant children, who had a still larger income.^

» See infra, p. 208, d. /. The statute law of New-York, prior to the Revised

Statutes, which went into operation in January, 1830, extended this legal duty of

necessary maintenance to grand-parents and grand-children, reciprocally. Thia is

the provision in the statute of 43 Eliz., and it has probably been followed, gene-

rally, in the other states. See, to this purpose, 4 N. H. Rep. 162. Statute Laws

of Connecticut, 1784, p. 98, and of 1838, p. 863, act of South Carolina, 1712, 2

Bailey's Rep. 320. The Revised Statutes of Massachusetts of 1835, speak, on this

point, only of parents and children.

i" Simpson v. Robertson, 1 Esp. Cas. 17. Ford v. Fothergill, ibid. 211. Stanton

V. Wilson, 3 Oaj/s Rep. 37. Van Valkinburgh v. Watson, 13 Johns. Rep. 480.

" Hughes V. Hughes, 1 Bro. Rep. 887. Pulsford v. Hunter, 2 ibid. 416. Haley

v. Bannister, 4 Madd. Ch. Rep. 146. Whipple v. Dow, 2 Mass. Rep. 415. Dawes

V. Howard, 4 Mass. Rep. 97.

^ If the father be without means to maintain and educate his children according

to their future expectations in life, courts of equity will interpose and make an al-

lowance out of the estate of the children, and in an urgent case will even break

into the principal of a vested legacy, for the purpose of educating an infant legatee.

Newport v. Cook, 2 Ashmead, 332.

« Jervoise v. Silk, Cooper's Eq. Rep. 62. See, also, Maberly v. Turton, 14

Vese)/, 499. Massachusetts Revised Statutes, 1836, part. 2. tit. 7, ch. 78, are to the

same effect. If an infant becomes entitled to a sum of money during infancy, the

court of chancery, on the application of the father, will order a reference in respect

to the future maintenance of the child out of the fund, but it is not usual to make
such an allowance retrospectively. (2) 1 Tamlyn, 22.

(1) If the parent be of snfBcient ability to furnish his children with the necessaries of life, it

seems that a neglect to do m is an indictable offence. In the matter of Eyder, 11 Paige B. 185.

Eex V. Friend, Kuss. c6 Sy. C. C. 20.

(2) If a father is of sulBcient ability to maintain his children, a court will not order any allow-

ance to the parent from the child's separate estate ; but, in other eases, the rule with respect to

retrospeotire allowances is not so strict as formerly. In the matter of Kane, 2 Bari. Ch. S. 876.
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The legal obligation of the father to maintain his child ceases

as soon as the child is of age, however wealthy the

*father may be, unless the child becomes chargeable *192

to the public as a pauper." The construction put upon

the statute of 43 Eliz. renders it applicable only to relations

by blood, and the husband is not liable for the expenses of

the maintenance of the child of the wife by a former hus-

band,'' nor for the expense of the maintenance of the wife's

mother. <= If, however, he takes the wife's child into his own
house, he is tHen considered as standingm locoparentis, and

is responsible for the maintenance and education of the child

so long as it lives with him, for, by that act, he holds the

child out to the world as part of his family.'' (1) There was

great force of reason and justice in the extrajudicial dicta

referred to in the case in Strange, that the husband ought to

maintain the parents of his wife, if he was able, and they

were not ; because the wife was liable before marriage to

support them, and her personal property, and the use of her

real estate passed, by the marriage, to her husband. But the

statute does not reach the case ; and when the wife, by her

» Parish of St. Andrews v. Mendez de Breta, 1 Lord Raym. 699,

"> Tubb V. Haniaon, 4 Term Rep. 118. Gay t. Ballou, 4 Wendelts Rep. 403.

But now, by the English statute of 4 <fe 5 W. IV. c. 76. sec. 57, the person who
marries a woman, the mother of legitimate or illegitimate children, becomes liable

to maintain them as part of his family, until the age of sixteen years, or until the

death of the mother.

= Rex V. Munden, 1 Sir. 190. Freto v. Brown, 4 Mans. Rep. 676. Anon. 3

N. Y. Legal Observer, 354.

^ Stone V. CaiT, 3 Esp. Cases, 1. Lord Ellenborough, in Cooper v. Martin, 4

East, 82.

A third person, who supplies an infant with necessaries, cannot maintain an action against

the parent therefor, unless the latter has, expressly or impliedly, agreed to pay the amount.

Raymond v. Loyl, 10 Barb. B. 488. Chileott v. Trimble, 13 Sarb. R. 602. 8. P. Shclton v.

Springelt, 20 Mig. L. & E. R. 281. Contra, Dennis v. Clark, 2 Omhing R. 858. State v. Cook,

12 Ired. R. 6T.

The court will not, except under very special circumstances, make an allowance out of the

infants estate to his father (orpast maintenance. For a case in which such allowance was made,

see Matthews v. Pincomb, 6 Eng. L. <6 X B. 70.

(1) And the relation which in such case he sustains to the child, will defeat any presumption

which might otherwise arise, of a promise to pay the child for his services. Williams v. Uutch-

Inson, 5 Ban'b. 8. C. Bep. 122. 8. 0. 8 Comst. B. 812 And, e corwerao, the step-son is not

liable, on an express or implied promise, during minority, to pay for necessaries furnished by

his step-father. The case of Gay v. Ballou (4 Wendell R. 408) is so far overruled. Sharp v.

Cropsey, 11 Barb. B. 224.
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marriage, parts with her ability to maintain her children, she

ceases to be liable.^ If, however, the wife has separate pro-

perty, the court of chancery would, undoubtedly, in a proper

case, make an order charging that property with the neces-

sary support of her children and parents. (1)

A father is not bound by the contract or debts of his son,

even for articles suitable and necessaiy, unless an actual au-

thority be proved, or the circumstances-be sufficient to imply

one. (2) Were it otherwise, a father who had^an imprudent

son might be prejudiced to an indefinite extent. What is

necessary for the child is left to the discretion of the

*193 parent ; and where *the infant is subpotestateparentis,

there must be a clear omission of duty, as to necessa-

ries, before a third person can interfere, and furnish them,

and charge the father. It will always be a question for a

jury, whether, under the circumstances of the case, the

father's authority was to be inferred.'' If the father suifers

the children to remain abroad with their mother, or if he

.

forces them from home by severe usage, he is liable for their

necessaries." And in consequence of the obligation of the

father to provide for the maintenance, and, in some qualified

degree, for the education of his infant children, he is entitled

to the custody of their persons, and to the value of their

labour and services. (3) There can be no doubt that this right

in the father is perfect, while the child is under the age of

fourteen years. But as the father's guardianship, by nature,

» BilliDgsly V. Crichet, 1 Bro. Rep. 268. Cooper v. Martin, 4 East, 76.

^ Baker v. Keen, 2 Starkie, 601. Van Valkinburgh v. WatsoD, 13 Johns. Rep.

480. Mortimer v. Wright, 6 Meeson & W. 482.

" Lord EldoD, in Rawlins v. Van Dyke, 3 Esp. Cases, 252. Stanton t. Wilson,

3 Day's Rep. 37. Though the father be liable for necessaries supplied to his child

without his consent, because he is bound to support him, and is entitled to his

services, yet a guardian is not so liable. Call v. Ward, 4 Watts & fierg. 118.

(1) But the court will not compel a mother to tumlsh the means of educating a child, especially

when an education is not absolutely necessary to enable the child to gain a subsistence, though

she is abundantly able. It teems a Court of Chancery has no such power. In the matter of

Eyder, 11 Paige B. 185.

(2) A parent is not liable for the wilful act of his minor child; as, for setting the parents' dog

upon the hog of a third person. Tift v. Tift, 4 Benio's R, 175.

(8) By Lams of Neiw-Tork of 1850, p. 579, the parent must notify a minor's employer, within

thirty days after the commencement of service, that he claims the wages, or payment to the

minor will be good.
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continues until the child has arrived to full age, and as he is

entitled by statute to constitute a testamentarj guardian of

the person and estate of his children until the age of twenty-

one, the inference would seem to be, that he was, in contem-

plation of the law, entitled to the custody of the persons, and

to the-value of the services and labour of his children, during

their minority. This is a principle assumed by the elemen-

tary writers,^ and in several of the judicial decisions.'' In

Gale V. Parrot,'^ it was observed, that if the minor was

eloigned from the parent, he might, of necessity, be entitled

to receive the fruits of his own labour, and that it would

require only slight circumstances to enable the court to infer

the parent's consent to the son's receipt and enjoyment

of his *own wages.(l) The father, says Blackstone, has *194:

the benefit of his children's labour while they live with

him, and are maintained by him, and this is no more than he

is entitled to from his apprentices or servants. '^

The father may obtain the custody of his children by the

writ of habeas coitus, when they are improperly detained

from him;® but the courts, both of law and equity, will in-

vestigate the circumstances, and act according to sound

discretion, and will not always, and of course, interfere

* 1 Blacks. Ootn. 453. Reeve's Domestic Relations, 290.

b Day V. Everitt, 1 Mass. Rpp. 145. Bensoa v. Remington, 2 Mass. R-p. 113.

Plummer v. Webb, 4 Mason, 380. The father may maintain suita in the admiralty

for the wages of a minor son; earned in a maritime service.

« \ N.H. Rep. 28.

^ 1 Blacks. Com, 453. A father may, by agreement with his minor child,

relinquish to the child the right which he would otherwise have to his services,

and authorize those who employ him to pay him his own earnings. (1) Jenuey y.

Alden, 12 Mass. Rep. 375. Whiting v. Earl, 3 Pick. Rep. 201. Burlingame v.

Burlingame, "7 Covien's Rep. 92. Morse v. Welton, 6 Conn. Rep. 547. Vavney v.

Young, 11 Vermont Rep. 258. Tillotson v. M'Crillis, ib. ill. The father is not

entitled to the wages of a son, nor to avoid his reasonable contracts when he sepa-

rates from the mother and leaves the son under her care. Wodell v. CoggestralL

2 Metcalf's Rep. 89. The son, in such cases, may make a valid special contract

with his employer. Chilson v. Phillips, 1 Vermont Rep. 41.

» The King v. De ManneviUe, 5 East, 221.

(1) An emancipation may be inferred wliere the father leavea his child to manage and con-

tract for himself, for several years. Canover v. Cooper, 8 Sarb. S. O. Rep, 115. Clinton v.

York, 26 Maine B 167. Stiles v. Granville, 6 CmUng B 438.
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upon habeas corpus, and take a child, though under fourteen

yeara of age, from the possession of a third person, and de-

liver it over to the father against the will of the child. They

will consult the inclination of an infant, if it be of a suffi-

ciently mature age to judge for itself, and even control the

right of the father to the possession and education of his

child when the nature of the case appears to warrant it.*

*196 *The father may also maintain trespass for a tort to an

• Archer's Case, 1 Lord Raym. Rep. 673. Rex v. Smith, Sir. Rep. 982. Bex v.

Delaval, S Burr. Rep. 1434. CiimmoDwealth v. Addicks, 6 Binvty's Rep. 520.

The case of M'Dowles, 8 Johnn. Rep. 328. Commonwealth v. Nutt, 1 Brown's

Perm. Rep. 143. Ozanne T. Delile, 17 Martin's Louis. Rep. 32. Matter of Wool-

Btonecraft, 4 Johns. Ch. Rep. 80. Creuze v. Hunter, 2 Cox's Canes, 242. De

Manneville v. De Manueville, 10 Vesey, 52. In the matter of Mitchell, R. M.

Charlton's Geo. Rep. 494. In re Ann Lloyd, 3 Manning & Granger, B47, an

illegitimate child, between 11 and 12 years of age, brought up on /lajeas corpus,

being allowed to choose between her mother and putative father, elected to go to

the latter. Though the court of chancery has jurisdiction to control the father's

possession of his child, yet in England a court of common law has no such delegated

authority. Ex parte Skinner, 9 Mooris Rep. 278. McClellan's Case, 1 Dowl. P. C.

81. See, also, infra, pp. 220, 221. In the case of the King v. Greenhill, 4 Adolp.

& Ellis, 624, it was held that the father was entitled to the custody of his legiti-

mate children when they were too young to exercise a discretion as to their

custody. The father's right is superior to that of the mother, unless it appears that

the child would be exposed to cruelty or gross corruption. See the case of The

People V. Mercein, 3 Hill, 399, to the same point, infra, p. 205, note. Upon
habeas corpus the chancellor in England has the same jurisdiction as a judge, and

has nothiug to attend to but personal ill-usage to the child, as a ground for taking

it from the father. But when there is a cause in court, other circumstances may
be considered, and if the father cannot educate the child in a manner suitable to the

property given toit by another, the courtwill not permit thefather to withhold from

it that education ; and in a special case of the kind, chancery would not, on the

father's application, -withdraw a child from the custody of its aunt. Lyons v. Blen-

kin, 1 Jacob's Rep. 246. Lord Thurlow, in Powel v. Cleaver, 2 Bro. G. (7. 510.

S. P. Loi-d Cottenham, in Campbell v. Mackay, 2 Mylne & Craig, 31, expressed

himself strongly on the injurious effects of a permanent residence of English minors

abroad, and he would not allow an infant ward of the court to be removed out of

the jurisdiction of the court, except in a case of imperative necessity. The Nevi-

Tork Revised Statutes, vol. ii. ppi 148, 149. sec. 59, have authorized the Supreme

Court to award a habeas corpus on behalf of the wife, when the husband and wife

lived separate, without being divorced, and to dispose of the custody of minor

children in sound discretion ; and the chancellor or a judge may, upon habeas corpus,

recover and dispose of any child detained by the society of Shakers. (1 ) So in the

case of a suit by the wife for divorce or separation, the court may, pending the

(1) The People v. PiUon, 1 Sand/, Law Sep. 672.
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infant child, provided he can show a loss of service, for that

is the gist of the action by the father.* (1)

(2:) Of educating children.

The education of children in a manner suitable to their sta-

tion and calling, is another branch of parental duty, of imper-

fect obligation generally in the eye of the municipal law, but

of very great importance to the welfare of the state. With-

out some preparation made in youth for the sequel of life,

suit, or at or after a ^nal heaving, as occasion may require, make such order for the

custody, care and education of the children as may seem proper. The severity of

the rule in the English courts of law, that the father has an absolute control over

the custody of his infant child, however young, and in opposition to the wishes of

the mother, and in destruction of her claim to the custody of the child, has been so

strongly felt, that in 1837, Mr. Sergeant Talford introduced or proposed in parlia-

ment a bill, to empower the lord chancellor and judges to make orders relating to

the custody of infant children of tender age, in cases where the parents are living

apart, upon the application of either parent, or on the return of a writ of habeas

corpus issued at the instance of the father. In Ahrenfeldt v. Ahrenfeldt, before

the A. V. Ch. of New-York, 1 Hofman's Ch. Rep. 497, in a bill by the mother for

a separation from her husband for abandonment, and a claim for the custody of her

infant children, the court considered it to be the settled English law, that the father

had the right to the custody of his children, with the exception of very tender

infancy, unless his conduct was such as to endanger the bodily or moral welfare of

them, or any of them, and that the doctrine of the common law had been weakened,

though not overthrown, in the United States. (2) In the case of Mercein v. The
People, 25 Wendell, 64, it was decided in the Court of Errors of New-York, that

as a general rule the father was entitled to the custody of his minor children, but

that if the parents lived apart under a voluntary separation, and the father had

left the infant in custody of the motljer, that custody would not be transferred to

the father on habeas corpus when the infant was of tender age and sickly habit,

and especially if the qualifications of the mother for the case were superior. The
decision in the Supreme Court was, that the husband had the better title and

paramount right to the custody of his minor children, in the absence of any positive

disqualification on his part for the discharge of his parental duties, and the alienism

of the husband was not such a disqualification. See, also, the case of The People v.

Mercein, 3 Hill, 399, infra, p. 205, note.

* Hall V. Hallender, 4 Sarnw. & Cress. 660.

(1) A parent at common law cannot maintain an action for the loss of eervice of his child

against a corporation, by the carelessness of whose servants the child had been killed. Skinner

T. The Housatonio E. E. Co. 1 Cush. {Mass.) B. 475. But see Ford v. Monroe, 20 Wend. JR.

210. A late English statute gives damages in such a case, ,S^, 9 and 10 Viot. C. 98. There is a

similar provision in the statutes of New-Yorlc. Zaws 1817, ch. 450, p. 575. Zaica 1849, p. 388,

ch. 256.

(2) See S. C. 4 Sand/. Cli,. B. 493.
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cliildren of all conditions would probably become idle and

vicious when they grow up, either from the want of good in-

struction and habits, and the means of subsistence, or from

want of rational and useful occupation. A parent who sends

his son into the world uneducated, and without skill in any

art or science, does a great injury to mankind, as well as to

his own family, for he defrauds the community of a useful

citizen, and bequeaths to it a ,jiuisance. This parental duty is

strongly and .persuasively inculcated by the writers on natu-

ral law."! Solon was so deeply impressed with the force of

the obligation, that he even excused the children of Athens

from maintaining their parents, if they had neglected to train

them up to some art or profession.'' Several of the states of

antiquity were too solicitous to form their youth for the va-

rious duties of civil life, even to entrust their education solely

to the parent ; but this, as in Crete and Sparta, was upon the

principle, totally inadmissible in the modem civilized world,

of the absorption of the individual in the body politic, and of

his entire subjection to the despotism of the state.

Distinguished exertions have been made in several parts of

modern Europe, and with which none of the educational insti-

tutions of antiquity are to be compared, for the intro-

*196 duction of elementary *instruction accessible to the

young of all classes. This has been the case, particu-

larly in Denmark, Norway, Sweden, Prussia, some parts of

Germany and Switzerland.^ The Austrian empire is dis-

tinguished for an organized system of popular instruction,

iinder the late Emperor Francis, pervading all classes of the

people. The university, the classic gymnasium, the com-

mercial academy, and the primary village schools, with

licensed normal teachers, in a main degree, are gratuitously

open to all. The entire supervision and control of the whole

system resides in the government, which directs the course of

instruction and the books, and no person is competent to hold

any office, or exercise any calling, who has not been educated

* Pvffendorf, b. i. ch. 11. sec. 5. Foley's Moral Philosophy, pp. 224, 225.

^ Plutarch's Life of Solon:

- Norway and Sweden aje highly educated countries in elementary learning,

and their parish echools are ^universal and excellent Laivg's Norway, Hi—
Lain^t Sweden, 425.
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within the realm. Like Prussia, Austria offers education to

ail, but not like Prussia, she compels it upon none, except by

indirect influence. She combines education with religious

instruction, but allows Protestants and Jews to have their

separate religious instruction upon very tolerant principles, i^

In this branch of political economy, Scotland attained to

early and honourable pre-eminence. In 1616, the Scotch

parliament adopted incipient measures for settling and sup-

porting a common school in each parish, at the expense of the

heritors or landed proprietors. By the statute of 1633, the

assessments for the support of the parochial schools were to

be made by the heritors of the parish, and on their refusal, by

the majority of the inhabitants. The statute of 1646, ren-

dered the assessment compulsory on each parish, for the pur-

pose of building a school-house, and electing and supporting

the schoolmaster. Though this latter statiite was repealed at

the restoration of Charles II., it was re-enacted by the Scot-

tish parliament in 1696, and this excellent school establish-

ment and plan of national instruction has had a propitious

influence on the moral and enterprising character of the na-

tion.'' The establishment of common schools, and provision

for the education and supply of competent teachers, in the

Prussian dominions, by Frederick II., was surprisingly lib-

eral, and shed lustre on his reign. He began the system in

1750, and some years afterwards directed, by ordinance, that

a school should be kept in every village, and subsistence for

the school and the master raised by a school tax levied on the

lord of the village, and t^e tenants without distinction. The

boys were to be sent from their sixth to their thirteenth year,

* Mr. Turnbull, in his work on Austria, and which is one of the best English

books extant on the social and political condition of Austria, says that three fifths

of the juvenile population of the Austrian empire, with the exception of Hungary,

actually receive scholastic instruction. And as the system of education is uniform,

mild, essentially practical, free from excitement, and without the indulgence or per-

mission of any daring speculation or vagaries, political or religious, it conduces, ac-

cording to Mr. Turnbull, to form the most patient, mild, orderly, benevolent and

happy people on the face of the globe. See 2WnbuU's Austria, vol. ii. ch. 5. edit.

London, 1840.

'' Dr. Ourrie's Life of Burns, vol. i. App. No. 1. note a. This elegant writer

says, that he gave his statement of the history of the Scottish laws upon " unques-

tionable authority."
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whether the parents were able to pay the school tax or not,

and h e parent or guardian was doubly taxed who neglected,

without sufficient cause, to send his child or pupil.^

• Adams' Lectures on Silesia, 361—372. In the more recent and more general

Prussian system of common schools, and coercive popular instruction, the duty of

parents to send their children to schooK is enforced by law. Each commune or

parish is bound to maintain, at its own expense, an elementary or primary school,

by providing a suitable salary to the schoolmaster, and a good school-house properly

supplied with books and other means of instruction. Every town must support

one or more burgher schools of a somewhat higher order. This interference of

government in the institution of a system of coercive instruction in the common

schools, was in use in Germany, Scotland and New-England, in the 17th century;

and it has been found, by experience, that coercion, in some indirect way, at least,

is necessary to insure the requisite education to the lower classes. The gymnasia,

or colleges, in Prussia, are principally supported at the expense of the state.

Primary seminaries, or normal schools, for the training of schoolmasters, are pro-

vided, and supported partly at the expense of the state, and partly at the expense

of the departments.

Each commune has its superintending committee, of which the magistrates of

the commune constitute a part The law, under strong penalties, imposes upon

parents the obligation of sending their children to school; and the law of 1819 is

applied to all the ten provinces of the Prussian dominion. A large proportion of

the regulations enforced by the law of 1819, were contained in the enactments of the

date of 1718 and 1736; aud this system of public instruction has elevated the Ger-

man people to a high rank in the scale of intelligence. Many other states besides

Prussia, such as Bavaria, Saxony, Hesse-Cassel, Saxe Weimar, Nassau, Wirtembergh

and Baden, have followed the same coercive system ; and through the exertions of

J/. Cousin, the distinguished French professor, the Prussian system of popular in-

sti-uction, as digested by law in 1819, and especially the system of primary normal

schools for educating schoolmasters, has been introduced, and essentially adopted

in France, in the beginning of 1833. These normal schools have been found the

most efficient means of raising the standard of primary instruction in Prussia, Aus-

tria, Bavaria, Holland and Scotland. The former French law of 1816, on the same

subject, was wanting in means to give it effect. Rapport sur I'elat de I'instruction

publique dans guelgues pays de I'Allemagne et particuliirement en Prusse, par

M. Victor Cousin, Conseiller d'.Etat, Professeur de Philosophic, Membre d'Institu-

lion, (Sic. This report was translated into English by Sarah Austin, and published

in New-York in 1835. It was made to the minister of public instruction in 1831,

and was followed by a supplementary report in 1833, affording fresh proofs of the

prosperity of primary instruction in Prussia under the coercive system. The work,

as translated, is deemed so highly valuable, that it has been, by the order of the

legislature of some of the United States, distributed in the school districts at the

public expense. In France, every commune is obliged to have a school, and it is

stated that there are 28,196 communes which have school-houses, and only 8,991

which have not. But parents are not compelled in France, as in Germany, to send

their children to school, and the inhabitants of the rural districts very greatly neglect

it. The plan of elementaiy schools in Austrian Lombardy was introduced from



Lee. XXIX.] OF THE RIGHTS OF PERSONS. 193

Great pains have been taken, and munificent and noble

provisions made, in this country, to diffuse the means of

Austria in Germany, ia 1821. Itia compulaory, like that of Prussia. All male

children, between six and twelve years of age, must attend tbe elementary schools,

or a fine is inflicted on the parents. The teachers receive salaries, and must have

been trained in the normal schools. The elementary schools are vigorously super-

intended. In 1832 they amounted to 3,635, and of these 71 were normal schools,

and the teachers, male and female, then amounted to 3,484, and tbe pupils, male

and female, to 166,151, besides 22,112 children and youths taught in more private

establishments. The pupils in the schools amounted to 1-1 2th of the population.

If we add thereto the number of elementary schools and pupils in the Austro- Vene-

tian provinces, which are of slower advance, the whole number of pupils throughout

Austrian Italy amounted, in 1830, to 220,419, or l-19th of the gross population.

The amount has since considerably increased, for in 1837 the local or elementary

schools amounted to 4,531. Part of the expenses was defrayed by the communes,

and the residue by the government. And with respect to the educational system

in Prussia, Mr. Laing, in his remarks on the social and political state of contiuental

Europe, {N'otes of a 3Vat)e//«r, London, 1842,) observes that the intervention of the

miUtary system, and the want of free social institutions and of parental control and

influence in Prussia, counteract the goodness and value of the educational machinery,

and leaves the people without just and elevated moral influences, and without

active, rigorous, free and independent personal exertions

With respect to the condition of the common school system of education in the

neighbouring English colonies in America, I would refer the student to the valuable

work of George R. Young, E^q, of Halifax, Nova Scotia, "on Colonial Literature,

Science and Education." He has given a very instructive detail of the state of

education in Lower and Upper Canada, Nova-Scotia, New Brunswick, Newfound-

land and Prince Edward's Island In regard to Mast Canada, there has not been

any legislative provision, until recently, for popular education. Its educational en-

dowments for colleges and seminaries were owing to the liberality and zeal of

the Catholic Church, and they have been munificent, and the course of education

in them has been well conducted under accomplished teachers. Though they are

Catholic institutions. Catholics and Protestants are admitted in the best of them in-

discriminately, and no attempts made to convert the youth. They are institutions

for the teaching of the higher branches of literature and science. Eifurts have

recently been made for the endowment of a high school, as well as a Protestant

college at Montreal. In 1841 there was an act of the united legislatures of East

and West Canada for the establishment, endowment and support of common schools

throughout the Unilgd Province, for children from five to sixteen years of age.

This statute requires local assessments on the school districts in aid of the public

funds, and it is considered by Mr. Young as opening a new era in Canada, and

laying the foundatlnn of popular education. It contains no provision for the religious

instruction of the scholars, and is so far radically defective, but it enables the minority

of every parish professing a religious faith different from that of the majority, to

have separate tiustees and schools, subject to the general visitation and rules provided

by statute, and to receive their due portion of the moneys appropiiated by law or

raised by assessment. The new act has been acted upon in West, but is inoperative

in East Canada, because the French have declined to organize the districts according

Vol. II. 13
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knowledge, and to render ordinary instruction accessible to

all.^ Several of the states have made the maintenance of

public schools an article in their constitutions> In New-

to the system. The insuperable diflSculty in Lower Canada is the hostile diTision

of the two races, French and English. They are to most intents and purposes two

separate nations, with intense hatred of each other, and the French common people

are in most deplorable ignorance. Yamig on Colonial Literature, &c., Tol.i. 179

—

221. Upper, or West Canada, has highly respectable collegiate institutions, but

their district and common school system is far from flourishing.

In Nova-Scotia, the system of giammar and common schools is established and

supported by funds from the treasury and by parents, and raised from the parishes.

The system has, by several statutes in 18S2, IS.Se and 1841, been placed under the

management of a board of commissioners, but it is not sufiSciently vigorous, and a

great number of children are left without any education. The great objection to

the institution is the inadequacy of the funds, the absence of all religious instruc-

tion, the want of proper school-books, and the want of coercion, instead of the

principle of voluntary assessments. Halifax has its schools for the higher classes,

and its schflols for the common people of all degrees, and they are well conducted

and duly appreciated. New-Brunswick has the same defective system, though the

most praiseworthy efforts have been made on the part of the executive government

to improve the laws and regulations on the subject, by the introduction of the use

of the Bible, and of normal and industrial schools. One serious diflaculty in the

colonies aiises from the Catholic population being opposed to the use of the Bible

in schools, and the Protestant beingiadverse to the system without it.

» It has been uniformly a part of the land system of the United States to pro-

vide for public schools. By the ordinances of congress under the articles of con-

federation of May 20th, 1786, and of July 13th, 1787, respecting the territoiy of

the United States northwest of the river Ohio ; and by the acts of congress of

March 80lh, 1 802, ch. 40, and of March 3d, 1803, ch. 74, for the admission of Ohio
;

and the act of April 19th, 1816, ch. 57, for the admission of Indiana; and the act

of April 18th, 1818, ch. 62, for the admission of Illinois; and the act of March 6th

1820, ch. 20, for the admission of Missouri into the Union, it was made a specific

condition, among other things, that a section of each township should be perma-

nently applied for the use of public schools. So, the act of February lEth, 1811,

ch. 81, relative to the territory of Louisiana; and the act of March 3d, 1823, ch.

28, relative to the territory of Florida; and the act of June 23d, 1836, ch. 120,

relative to the admission of Arkansas into the Union, all provided for the appro-

priation of lands in each township for the use of public schools. The elevated

policy of the federal govemment, (and which applied equally to public roads and
highways,) as one of our American statesmen (Mr. Cushing) has justly observed,

was " a noble and beautiful idea of providing wise institutions for the unborn mil-

lions of the West ; of anticipating their good by a sort of parental providence ; and

of associating together the social and the territorial development of the people, by
incorporating these provisions with the land titles derived from the public domain,

and making school reservations and road reservations essential parts of that

policy."

' The states of Maine, Massachusetts/ Vermont, Connecticut, New-York, Penn-

sylvania, Indiana, Michigan, Tennessee, Arkansas and Alabama.
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England it has been a steady and governing principle, from

the very foundation of the colonies, that it was the right and

duty of government to provide, by means of fair and just

taxation, for the instruction of all the youth in the elements

of learning, morals and religion. Each town and parish was

obliged, by law, to maintain an English school a considerable

portion of the year, and the school was under the superintend-

ence of the public authority, and the poorest children in the

country had access to these schools.* Select men in each

town were to see that in every family, children and appren-

tices were taught to read, and taught a knowledge of the capi-

tal laws, and were catechised weekly. In Massachusetts, by
statute in 1647, each town, consisting of fifty householders,

was directed to maintain a school to teach their children to

read and write, and every town of one hundred families was
to maintain a grammar school to fiit youth for the college.''

The common schools in Massachusetts have been kept up to

this day, by direct tax and individual subscription, and no
where, in a population of equal extent, has common ele-

mentary education been more universally diflfused. In the

early history of Connecticut -^e meet with similar provident

provisions for the maintenance of public schools. In the

> Common schools for each town were instituted in Massachusetts ia the early

settlement of the colony, and the general instruction of children was made a pub-

lic charge and duty. The colony, as the United States have since done, incorpo-

rated public instruction and improvement with their land titles; and in assigning

townships to settlers, it was the practice to reserve one lot for schools and another

for parochial uses. The first legal provision for enforcing this duty, and sustain-

ing the system of common schools, was in 1647; and Massachusetts has the honour

of tailing the lead, in this country, in this great and wise policy. Winihrop's

History of New-England, vol. ii p. 215. This compulsory system upon parents

and masters to teach their children and servants to read, and to give them some

knowledge of the Scriptures, and of the capital laws, and to bring them up in

some lawful employment, was enforced by fine in Massachusetts, by the act of

1642, and in the Plymouth Colony Laws, 1671. Brigham's edit. 1836, p. 270. The

compulsory system of supporting common and gi'ammar schools in each town is sus-

tained to this day in Massachusetts, and enforced by indictment. In 1818, the inhabi-

tants of the town of Dedham were indicted, tried and convicted under a statute of

1789, of the offence of neglecting for a year to keep and support a grammar school

to instruct children in the Greek, Latin and English languages. 16 Mass. Rep. 141.

^ See Statutes of Massachusetts, published in 1675. The Plymouth Colony

Laws confined the necessity of the Latin school to the county towns. See Fly-

mouth Colony Laws, edit 1836, p. 300.
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colony of New-Haven, in 1656, and in tlie colony of Connecti-

cut, in the years 1650, 16T2, 1677, 1690 and 1700, laws were

enacted for the establishment and maintenance of common
schools ; and in that last year, their common schools were

placed upon a permanent foundation.*

The state of Connecticut has a very large school fund,

which was first created in 179§, and which has been economi-

cally and judiciously managed, and appropriated essentially

to the support of common schools ; and ordinary education is

BO far enforced in that state, that if parents will not teach

their children the elements of knowledge, by causing them to

read the English tongue well, and to know the laws against

capital offences, the select men of the town are enjoined to

take the children from such parents, and bind them out to

proper masters, to be taught some useful employment, and to

read and write, and the rules of arithmetic necessary to trans-

act ordinary business.''

» Trumbull's History of Connecticut, vol. i. p. 303. N. A, Review, N. S. vol. vii.

pp. 380, 881. PUMn's History of the United States, vol. i. p. 151 Revised

Statutes of Connecticut, 1 821, p 397, note. One of the early statutes of Connecti-

cut, in 1660, contained in tbe revised code of 1702, p. 16, declared, that "the edu-

cation of children was of singular behoof and benefit to any people," and it Tvaa

made a duty in the select men and grand-jurymen of the f^everal towns, to see and

enforce the law that all children and apprentices were taught to read the English

tongue, -with a knowledge of the capital laws. They were also, in each town of

lOO families, to maintain a grammar school, to instruct youths for the univeieity.

By the law of 1677, each county town was bound to keep and maintain a Latin

Bchool. These statutes were preserved in force through the subsequent history of

that colony, and by capital laws was meant the crinjinal code, so far as related to

crimes punishable with death. Every town of 70 householders was to be con-

stantly provided with a sufficient schoolmaster to teach children to read and write;

and schoolmasters were n-.aintained by a public tax. Statute Laws of Conmcticut,

1784. p. 215. The digest of the system of school societies and common schools, in

1B21, declared that all parents, and those who have the care of children, were

bound to bring them up to some honest and lawful calling or employment, and to

have Ihem taught to lead and write, and cipher as far as the first four rules of

arithmetic. Revised Statutes of Cmivecticut, 1821, pp. 107. 396. Pennsylvania

went further than the New-England colonies as to teaching the laws, for one of its

earliest provincial acta declared, that the laws of the province "should be one of

the books taught in the schools of the province.'' Such a provision, however, could

only be practicable in the (arly state of society, when thq statute laws were few and

simple. It would be idle and absurd to introduce as text-books into our common

gchools, if nor. into our academies, the bulky and complicated statute codes.

* During the twenty-seven years that Chief Justice Reeves was in extensive

practice in Connecticut as a lawyer, he informs us lie never met with but one per-
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Massachusetts liad not, until recently, any permanent

school fund, yet liberal donations were made for the support

son in that state who could not write. The Connecticut school fund is, by the

constitution of that state, deolai-ed to be inviolate and perpetual. In 1831 it

amounted to $1,902,05'?, yielding a yearly income of $78,074. The whole number

of schii^rs was 85,000 ; and as the entire population was short of 300,000 souls,

this public charitable fund for the support of the common schools, when considered

in the rdtio of tlie population, was, in point of extent, without a parallel. But a

good jndge and zealous writer on this subject, Mr. J. Orville Taylor, author of the

valuable treatise, entitled " The District School," is of opinion that the Connecticut

school fund has operated injuriously, by reason of its very magnitude. It does

too much fir the people, or it does not do enough. It damps all individual effort

for the common schools, and the establishment cannot do without individual effort.

It defrays the expense of the district schools for six months in the year, and then

for the residue of the year the common schools are sadly neglected, and the school-

houses closed. See his Preface to the American edition of M, Cousin's Report on

Public Instructiun in Prutisia. Every provision of the kind must undoubtedly be

pernicious, if it extinguishes stimulus, and leaves the inhabitants contented with the

provision, and careless and indifferent to all further exertion.

"We learn, from the report of Seth P. Beers, Esq., the commissioner of the Con-

necticut school fund, made to the legislature in May, 1839, that the capital of the

state school fund amounted in April, 1838, to $2,028,531; and the number of

children between 4 and 16 years of age, returned to the comptroller in 1838, from

211 school societies, was 83,977 ; and the dividends from the school fund, for the

year ending March, 1839, was $104,906, being $1 25 to each child. In addition

to this annual distribution, there was society and local school funds—town deposit

fund—school society tax—district tax—and the tax on parents of children attending

school. These subordinate funds are stated by other authority to amount to

another million of dollars, and of which the town deposit fund has a capital of

$764,670. But the system of common schools, so beautiful in theory, was in no

correspondent degree efficient in practice. The report of the Board of Commis-

sioners of Common Schools, instituted in 1838, and made to the legislature of

Connecticut in May, 1839, was accompanied by the report to that board of Henry

Barnard, second secretary to the board, containing a laborious and thorough exami-

nation of the condition of the common schools in every part of the state. It is a

bold and startling document, founded on the most pains-taking and critical inquiry,

and contains a minute, accurate, comprehensive and instructive exhibition of the

practical condition and operation of the common school system of education.

In pointing out the defects in the organization and administration of the school

system, his object was to have them met and removed, and to establish a higher and

more vigorous standard in the education and examination of teachers. He stated

that the school system had fallen into feeble and irregular action, and a wide-spread

apathy prevailed in regard to the condition and prospects of common^schools ; that

the reliance on the public funds had led to the almost entire abandonment of

property taxation ; that private schools, supported by men of property, had opera-

ted most injuriously to the public schools, by reducing their means, drawing away

the best teachers and the best patronage, and leading to the abandonment of all

interest in them by some of the most intelligent families ; that there were not less
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of grammar schools, ordained by law in every town of the

state of a certain size ; and common schools in each town

than 10,000 children under 16 in priyate schools, at an aggregate expense of not,

less than $200,000 for tuition alone, and more tlian was paid for teachers' wages in

all the public schools of the state. This alarming fact was conclusive evidence of

the low condition of the common schools, and tended to degrade them into the

character of charity schools—that those parents who abandon the patronage

of common schools, avoid thereby all the expense of supporting them beyond

the avails of the public money—that the distribution of the school fund divi-

dends had not been in a way to excite local exertion, as was the policy in the

states of New-York, Ohio and Pennsylvania—that there were 211 school societies,

and 1700 school districts in the state, and yet, in 10 of the largest of the school

societies, not above 1 2 persons attend to the election of school officers, though these

societies include 10,000 electors, who voted at the state election—that there was
a non-attendance of the proper children of the common schools to 17,000, and it

was a frightful fact, showing the want of general interest in those institutions—that

in the cities and populous districts, school money was drawn on nearly twice the

number of children who attended the public schools—that more than one eighth of

all the children are sent to private schools, and one sixth of all the children are in

no school, public or private—that the school districts were injuriously multiplied,

and school-houses generally badly built, badly arranged and badly located ;—that

the great defects of the system, and the inadequate compensation to teachers, and

their short time of employment in the year, and the forbidding and discouraging

circumstances against the entrance of competent teachers into common schools, and

the great inducements to enter private schools and academies, especially to female

teachers, have contributed to this degradation of common schools. He proposed

that one half of the dividends of the school fund should be proportioned to the

amount of money raised by the school societies, or to the number of children, and

their actual attendance for .any given period. He further proposed that the ex-

pense of the schools should be made to fall, not exclusively upon those who send

their children, but upon the property of the school society or town ;—he stated

that the great instrumentality to the prosperity of the common school sjstem was
good teachers, and they could be procured only by education for the very employ-

ment, and by higher wages;—he urged that a seminary fur teachers, especially for

females with a model school annexed, ought to be endowed by the state and

private contributions ; and he pressed, in an animated manner, the necessity of ihe

establishment of normal schools for the education of teachers, male and female,

qualifie I to conduct the schools ; .and he held out the example of the efforts, not

only in Prussia, Austria, Bavaria, Holland, France and Scotland, but of New-York,
Massachusetts, Ohio and Pennsylvania, as well worthy of imitation.

The above report was so impressive, that it led, in 1839, to further legislative

provisions "concerning schools," and in the annual reports of ihe commissioners of

common schools, and of the secretary of the board, in May, 1 840, it appears that

the spirit of improvement in the system of common schools, and attention to their

support, have been sensibly excited. This is encouraging information ; we cannot

rely entirely on the efficacy of compulsory legislation, respecting the education of

children, though the voluntary system, if left to ilself, will not be sufficient, and will

absolutely fail. Common school establishments and education ought to rest in
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were supported by a town tax, required by law to be raised.

In 1834, provision was made by law for a permanent school

fund, to be limited to a million of dollars.^ Further efforts

part upon local assessment, and to be sustained and enforced by law, according to

the New-England policy. That which costs nothing, is lightly esteemed, and people

generally will not tike or feel much interest in the welfare of common schools,

unless they are taxed for their support. The essential means of success are the

zealous co-operation of parents, with good teachers, well educated for the purpose,

and with good books. The object of popular education should be to improve, not

only the intellectual but the moral condition of the children, for knowledge without

practical morality, leads to evil. The teachings on this latter subject should rest

for their basis on the Bible, as containing the only solid foundation of religious

belief. Since the last edition of these commentaries, I have examined the Con-

necticui Common School Journal, published under the direction of the board of

commissioners of common schools, at Hartford, between 1839 and 1842, in 4 vol-

umes ; and also the third and fourth annual reports of the board of commissioners

of com.'Hon schools in Connecticut ; and also the several reports of Henry Barnard,

Esq., secretary of the board, the most able, efficient and best informed oiBcer that

could, perhaps, be engaged in (he service ; and the pamphlets from the same

source, on school-house architecture, and on legal provision respecting the education

and employment of children in factories, &,a. They contain a digest of the fullest

and most valuable information that is readily to be obtained on the subject of com-

mon schools, both in Europe and the United States. It would be unsuitable, in u

work of this kind, to go further into the subject than I have already, or undertake

any detail of that mass of information ; and I can only refer to those documents,

with the highest opinion of their merit and value. (1)

* The Massachusetts laws concerning common schools, were re-digested in 1826,

and incorporated in the Revised Statutes in 18.36. In 1836, there were in Massa-

chusetts, 2,517 school districts, and 4,970 male and female teachers; and 146,639

children, between four and sixteen years of age attended in that year. The comr

mon schools were supported by a lax levied by the towns and cities respectively,

amounting to $391,993, and by W««<«ry contributions, to $47,953. The towns

had also, all of them, their share of the $20,000 interest of the state school fund.

(1> By the RevUed Statutes of Con. 1849, tit. 7. ch. 4, sees. 22 and 23, it is made obligatory on

parents, &c., to cause tlieir children to be instructed " in reading, writing, English grammar,
geograpliy, and the elements of arithmetic," and to be brought up to some honest calling ; and
in case of their neglect, the select men of the town, with the advice of a justice of the peace, may
take the children from their parents, &e., and bind them to some proper master. By section 24,

" stubborn children, refusing to obey their parents or mjisters, may be committed, by justices of

the peace, on complaint and due inquiry, to the house of correction for a time not exceeding

thirty days." Section 25 provides that no children, under fifteen years, shall be employed to la-

bour in any business, unless he shall have attended a competent school during three months of

the preceding year.

There is a similar provision to the last section, in supplement to the R&s. Stat, of Massadhu-

setts, ch. 220, 1849.

In N'liw-Hj^rnp'iklre. no child, under 15 years, shall be employed in any manufacturing estab-

lishment, unless he shall have attended some competent school twelve weeks of the preceding

year ; ii under 12 years, the child must have so attended school six months. Laws ofK. Ua/mp.

1843, ch. 622.
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were made by law in Massacliiisetts, in 1837 and 1838, to

elevate the standard of common school education, by the es-

tablishment of a board of education, and the gradual forma-

tion of district school libraries.'' In 1842, pecuniary provi-

sion was made in Massachusetts by law, for three years, for

the support of normal schools, under the direction of the

board of education, and also an appropriation was made irom

the school fund, to be expended in books for the school dis-

trict libraries. Common schools are established throughout

all the New-England states, and they are supported by a town
tax, together with some auxiliary legislative provisions and per-

manent funds. It is computed, that in the six New-England
states, there are not less than half a million of children who
receive elementary instruction yearly in the common schools.

The legislature of JVew-Jersey, hj atatatea in 1816, 181Y,
1818, 1819, 1821 and 1828, made provision for the establish-

ment and gradual increase of a fund for the support of free

schools; and in 1838, they organized and reduced to practice

the system ofcommon schools. The trustees of the school fund,

(and which, in 1835, amounted to $344,000,) were directed

to appropriate annually, out of the income of that fund,

$30,000 for the support of public schools, and the same was

to be apportioned among the counties and towns in a ratio

to their tax list. The school committee in each town were to

divide the same into school districts, and trustees for the

several districts were to be chosen to carry the law into effect.

The money for each school district was to be apportioned in

the ratio of the number of children between five and sixteen

years of age, and the moneys might be appropriated for build-

ing, renting and repairing school-rooms, purchasing fuel, fur-

niture and books, and paying teachers. Each town was au-

thorized, at its annual town meeting, to raise by tax such

further sum, not exceeding twice the amount received from

And in addition to all this, the amount of tuition in private schools and acadamies

was estimated for that year at $326,642, and the number of scholars attending

those latter institutions was rated at 28,752. Bigelow's Abstract for 1836. In

1839, the Massachusetts school fund amounted to $437,592.

» The necessity of better educated teachers, and of a more thorough moral edu-

cation, and of a deeper interest being taken in the success of common schools, was

eloquently enforced in the North American Review for October, 1838, art. 1.
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the school fund, as might be deemed proper for the support

of public schools. =^

This is a feeble system, inasmuch as it leaves the annuity

to be appropriated to buildings, fuel, &c., which the school

districts or town should supply out of their own resources,

and by which the compensation to competent teachers must

greatly suffer ; and it makes no provision for the education of

teachers, and creates no compulsory duty upon the towns to

raise, by taxation; moneys in aid of the school fund, but

leaves the schools to rest upon this provision. The colony

law of East New-Jersey, in 1693, was at least as efficient,

when it authorized each town to establish and levy a rate for

the maintenance of a schoolmaster. These defects in the New-
Jersey system are noticed and urged in the annual report of

the trustees for 1839. But by the constitution of New-Jeresy,

in 1844, the funds for the support of free schools, and all

moneys received therefor shall be a perpetual fund, and the

legislature is forbidden to divert it under any pretence.

The first eminent lawgiver of Pennsylvania took care to

incorporate with the frame of government prepared for that

province in 1682, the important truth, " that men of wisdom

and virtue were requisite to preserve a good constitution, and

that these qualities did not descend with worldly inheritance,

but were to be carefully propagated by a virtuous education of

youth." A law was passed a very few years after the colonists

under William Penn first landed upon the soil, declaring

that " instruction in good and commendable learning is to be

preferred before wealth." And the law enjoined it as a duty

upon the several county courts, to see that all the children in

the province were instructed in reading and writing, so that

they might be able, at least, to read the Scriptures ; and it

imposed a penalty of £5 upon every parent, guardian or

overseer, of sufficient estate and ability, for every child not

thus educated. This compulsory provision was afterwards

departed from, but how it happened we cannot now ascer-

tain.b The present constitution of Pennsylvania enjoins it

• Elmer's Digest, 497—502.

^ Wharton's Discourse lefore the Alumni of the University of Pennsylvania,

1836.



202 OP THE RIGHTS OF PERSONS. [Part IT.

upon the legislature as a duty, to provide by law for the es-

tablishment of schools throughout the state, and in such man-
ner that the poor may be taught gratis. In 1831, the legisla-

ture established a school fund with the means of its pro-

gressive enlargement, and the interest, when amounting to

$100,000 annually, was to be applied to the support of com-

mon schools. In 1838, there were about 230,000 children in

the common schools, which were kept open about seven

months in the year. The state appropriation for schools in

1829, was $350,000, and a like sum was to be raised by taxes,

in 840 school districts.

»

The state of Ohio, in 1825, commenced the establishment

of a system of free schools, and lands to the estimated amount
of half a million of acres had been previously set apart for

that purpose."" In 1839, the Ohio school fund amounted to

$1,424,175. In Maryland a law in favour of primary schools

was passed in 1825, and the fund provided for that pur-

pose amounted, in 1831, to $142,663. In 1796, the legisla-

ture of Virginia made provision for the establishment and

support of elementary schools for all children, rich and poor,

and a similar plan was adopted by the legislature in 1816,-

and the system was enlarged in 1820, but it was not a com-

pulsory system, though it was said by a competent jiidge to

be, in 1836, in a course of experiment that promised success."

In South Ca/rolina there were, in 1829, 513 free schools, and

$37,000 appropriated to them.'* In the states of Indiana,

Illinois, Missouri, Kentucky, Tennessee, Mississippi,

*197 Louisiana, Georgia and Alabama, there are *funds

either provided, or in preparation, for common schools,

and for the organization and government of them in every

» See, in Purdon's Digest, 289—SOO, the various statute provisions in Pennsyl-

vania for the general system of common schools, and for the common school fund,

and for the education of the poor.

' Statute Laws of Ohio, 1829. 1838. Professor Stowe was employed by the

legislature of Ohio to visit Europe, and examine its educational institutions, and his

report, in 1839, of the results of his mission to England, Scotland, France, Prussia

and several states of Germany, is very instructive and excellent on the subject of

common and normal schools.

' Dr. Tucker, in his Life of Jefferson, vol. i.

^ American Jurist, No. 4. pp. 391. 393. Jefferson's Writings, vol. i. S9.

American Jurist, No. 11.
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local district. In Georgia, by statute in 1821, half a million

of dollars were appropriated as a school fund, one half for the

support of free schools, and the other half to endow county-

academies. In 1836, one third of the surplus fund derived

from the United States was added to the school fund, and a

committee was appointed by the legislature to digest and

report a plan of common school education, adapted to the

people of the state. The former system had been extremely

imperfect and miserably executed.^ In Kentucky, the sys-

tem was understood to be prosperous, and in 1830 there

were upwards of 30,000 children taught in the common
schools, and in 1839 the annual income of the school fund was

$50,000. The constitution of Tennessee, in 1835, declared that

the common school fund, and all property appropr^ted for

that object, should be a perpetual fund, never to be diverted

to any other use than the support and encouragement of

common schools. A succession of statutes have created, en-

larged and nourished the common school fund in that state. •»

So the constitution of Miohigam, of 1835, enforced the duty

which had been partly anticipated by the statute of April 18,

1833, providing for the laying out of school districts in each
town, and the assessment of taxes for the erection of school-

houses. But the act was no further compulsory, and yet we
may look for effectual support and success to the cause of

popular education in that state ; for the university of Michi-

gan is said, by the learned and elegant historian of that state,e

to be founded on a wider scale, and with a more liberal en-

dowment, than any other on this side of the Atlantic.

In Indiana, a provisional act, relative to schools in

the congressional townships, was passed in 1838, and
*the acts of 1832 and 1835, contained provisions for *198

the encouragement of common schools and county

• Prince's Dig. 2d edit, pp. 19. 26, 27. 29. For the various aod successive

statutes makiDg provision and establishing fuuds for free schools and academies,

and for literary and charitable institutions in Georgia, see the Codifioaiion of the

Statute Law of Georgia, by W. A. Hotchkiss, 1845, tit. 3. cb. 6, 7.

• Statute Laws of Teimeuee, edit. 1836, pp. 168—175. See, in the case of the

Governor, Ac. v. McEwen, 5 Humphrey's Term. R. 241, the legislative effort to

give security to the common school fund.

' History of Michigan, by James H. Lanman, 1839, p. 247.



204 OF THE RIGHTS OF PERSONS. [Part IV.

seminaries." The capital of the school fund was stated to be,

in 1839, two millions of dollars. In Mississippi, by a series

of statutes, common schools in each town of the state are di-

rected to be established by the trustees of school lands, re-

served in each township, and the trustees are chosen by the

resident heads of families in each township.''

From this brief and imperfect review of some of the most

important state institutions on the subject, it would appear

that the establishment of permanent school funds, and the

zealous and efficient support of common schools, was an in-

creasing and favourite policy throughout the United States,

and special provision for the education of common teachers

was a matter of general interest and attention."^

*199 *The laws of New-York on this subject require

a more particular consideration. They were formerly

* Revised Statutes of Indiana, 1838, pp. 509. 546, 547. 658.

' Lawx of Mississippi, edit. 1839, by Alden & Vanboesen, pp. 376—381.

' An excellent summary of the public provision made for the support of com-

mon schools in the United States, and one full in details of the existing system in

each state, as it existed in 1834, is to be found, where we should not naturally have

expected to find it, in the appendix to Mr. Crawford's Report on the Peniteutiaries

of ilw United States, published in London, by order of government, during the year

1835. His reflections upon the value and defects of the system in each state are

free and judicious. A bill for the general education of the poor, by the establish-

ment of common schools, was introduced into the British parliament, in 1820, by

Mr. Brougham, and it appeared, from the estimate made in the house of commons,

that a large proportion of the children of England requiiing common education,

were without its benefite. The bill was not acted upon, though supported with

his customaiy zeal and ability by that distinguished statesman. {Annual Rtgister

for 1820, part 1. pp. 49—56.) In 1829, it was estimated that there was not

less than a million and a half of the children of the humbler classes in England

receiving instruction from the endowed and the unendowed schools, aud the Sunday

schools. In 1 833, the business of popular education was taken up in the British

parliament, and £20,000 voted in aid of it, for the erection of school-houses ; and

no aid was to be afforded, till one half of the estimated expense was raised by private

contribution. It was found that private libei'ality outstripped that of parliament,

and 98 new school-houses were erected within the year. In May, 1835, Lord

Brougham pressed again upon parliament the necessity of fmther and more ade-

quate provision for common schools, and he considered that the means of elementary

instruction were greatly deficient. He introduced resolutions, declaring that semi-

naries, where good schoolmasters might be trained, ought to be established, and

infant schools ought to be encouraged
; yet not so as to relax the efforts of private

beneficence, or to discourage the poorer classes of the people from contributing to

the costs of educating their own children. In 1 837, Lord Brougham introduced

into the house of lords his education bill, providing for an education department
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exceedingly deficient, and there was no legal provision for

the establishment of town schools for the common education

of children, except the very unimportant authority given to

the overseers of the poor, and two justices, to bind out poor

children as apprentices, according to their degree and ability,

and the obligation imposed upon their masters to teach them
to read and write. But since the year 1795, a more liberal

and enlightened spirit has adorned its domestic annals, and
from that era we date the commencement of a great and spi-

rited effort on the part of government to encourage common
schools throughout the state. The annual sum of 50,000 dol-

lars was appropriated for five years, and distributed equally

among the several towns, for the establishment and encour-

agement of schools, for teaching children the most useful and
necessary branches of a good English education. A sum
equal to one half of the sum granted by the state to each

town, was directed to be raised by each town during the

same period, for an additional aid to the schools. =i In 1805,

a permanent fund for the support of common schools was first

provided,'' audit was enlarged by subsequent legislative ap-

propriations.'' And increasing anxiety for the growth, secu-

rity and application of the fund, and a deep sense of

its *value and importance, were constantly felt. In *200

1811, the legislature! took measures for a prepara-

tion and digest of a system for the organization and establish-

ment of common schools, and the distribution of the interest

of the state, having the general superintendence of education. England was, at

that time, in point of general education, far behind Germany. The introduction

and prosperous establishment of common schools,- by the Christian missionrivies, in

the South Sea Islands, and especially in the Sandwich Islands, within the last few

years, is a fact deeply interesting. The rapid transformation of the natives of those

islands from being savages and heathens, in 1820, to, in 1830, a civilized and

Christian people, is very remarkable, and reflects honour, not only on the mild and

teachable disposition of the natives, but also on the diligence, discretion, fidelity

and zeal with which the missionaries have devoted themselves to fulfil the purposes

of their trust.

* Act of 9th April, 1795, ch. 15, entitled ''An Act for the Encouragement of

Schools."

'' Act of April Id, 1805, ch. 66.

° Act of March \3lh, 1807, ch. 32.

' Act of April 9lh, 1811, ch. 246. sec. 54.
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of the school fund. In 1812ii the present system was esta-

blished, under the direction of an officer known as the superin-

tendent of common schools. The interest of the school fund

was directed to be annually distributed among the several towns

in a ratio to their population, provided the towns should raise

a sum equal to their proportion, by a tax upon thetnselves.

Each town was directed to be divided into school districts,

and town commissioners and'school inspectors were directed

to be chosen, and the children who had access to these

schools were to be between the ages of five and fifteen years.

This system, thus established, has prospered to a surprising

degree. In 1821 the fund distributed was $80,000, in ad-

dition to a like sum, which was raised by taxation, in the

several school districts, and applied in the same way, and the

secretary of state was declared to be ex officio superintendent

of common schools. In 1823 there were T,382 school dis-

tricts, and consequently as many common schools ; and up-

wards of 400,000 children, or more than one fourth of the en-

tire population of the state, were instructed in these common
schools. The sum of $182,000 and upwards was expended

in that year from the permanent school fund, and the moneys

raised by town taxes for that purpose in the support of com-

mon schools. The general and local fund, according to the

report of the superintendent of common schools of the 8th of

January, 1824, amounted to $1,637,000 ; and it has since

- been in a course of progressive enlargement.

According to the annual report of the superintendent of

common schools, made in January, 1831, there were in the

state 9,062 district schools, iu which were taught, during the

year 1830, 499,429 children between five and sixteen

*201 years *of age ; and the general average of instruction

was for the period of eight months, llie sum appro-

priated among the common schools, in the year 1830, was

$239,713, of which $100,000 was derived from the state

treasury, and the residue was raised from taxes upon the

towns, and from local funds.

The instruction is probably very scanty in many of the

schools, from the want of school books and good teachers

;

Aa of June 19th, 1812, cli. 242.
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but the elements of knowledge are taught, and the founda-

tions of learning are laid." The school fund is solid and du-

* On the Ist of January, 1835 there -were 10,132 school districts in the state,

and 541,401 children between the ages of five and sixteen were taught, in 1834,

in the common schools. The sum of ?7S2,069 (with the exception of a few thou-

sand dollars expended in the city of New-Tork upon school-houses) was paid, in

1834, to teachers for their wages; and, of that sum, $312,181 was distributed to

the common schools from public funds, and the residue was contributed by the in-

habitants. The surplus revenue of the literature fund is directed by law to be

distributed by the regents of the university among the incorporated academies

under their care, (of which there were, in 1833, 61, with 5,506 students,) for the

education of common school teachers. It was computed that $3,000 would be

annually applied for that object. In 1845, the capital of the school fund was

$2,646,453. The revenue distributed was $2*75,000, and with a like sum raised

by taxation, amounted to $560,000. The numberof organized schools was 11,018.

Number of children between the age of 5 and 16 was 690,914. The capital of the

literature fund was, in 1839, $268,164, yielding a revenue of $48,109, and placed

at the disposal of the regents of the university, to pay tutors in the academies, and

for instructing teachers of common schools.

It is computed that the state employs, annually, 10,000 common school teachers;

and the legislature, in 1835, made provisions to facilitate the education of common
school teachers, in the establishment of Fchool district libraries, and furnishing each

school with the report of the regents of the university, on the education of the

teachers. Zaws of Neiii-York, 1835, ch. 34 and 80.

In 1838 great improvements were made by New-Tork in the enlargement and

efficiency of the system of popular education. The governor, in his annual mes-

sage to the legislature, recommended the subject to their consideration in a forcible

and enlightened manner; and the report of a committee of the house of assembly

contained a liberal and comprehensive plan of improvement, which was carried

essentially into effect by the act of April 17th, 1838, ch. 237. It directed that the

share of the state in the surplus revenue of the United States, under the act of

congress of June 23d, 1836, should be wholly applied to the purposes of edu-

cation. $110,000 thereof were to be annually distributed to the support-uf com-

mon schools, but upon the condition that, to entitle the general school districts

to their share of the common school fund, and of the surplus fund coming from

the United States, each school district was to maintain a school taught by a

qualified teacher for four months in each year. The further sum of $55,000

was to be appi'opriated by the trustees of the school districts for three years (and

which was enlarged by the act of 1839, ch. 177, to five years) for the purpose of a

district library, and after that time, either for a library or for the payment of

teachers' wages, in the discretion of the school districts. Five thousand dollars

were also appropriated for five years, and until otherwise directed by law,

to Geneva College; and the like sum for the like period to the University in

New-Tork, for the payment of professors and teachers; and $3,000 for the like

period and purpose to Hamilton College; and the further sum of $28,000

of the like surplus to the literature fund, and which, with the $12,000 of the

then existing literature fund, was directed to be annually distributed by the regents

among the academies and incorporated schools, subject to their visitation
;
but the
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rable ; and it is placed under the guaranty of the constitu-

tion, which declares,* that "the proceeds of all lands belong-

latter grant was upon the condition that a suitable building for each academy was
erected and finished, and a suitable library and philosophical apparatus furnished,

and a proper preceptor employed, and the whole to be of the value of at least

$2,500 ; and it was further provided, that every academy so receiving a sum equal to

ItOO a year, should maintain a departmlbt for the instruction of common school

teachers. The residue of the income was to be annually added to the capital of

the common school fund, and duly invested. In 1839, further provision was made,

that whenever the supervisors of any county should omit in any year to raise by
tax a sum equal to that apportioned to the towns of the county under the common
school system, by the superintendent of common schools, the school moneys appro-

priated for such county should be withheld, or so much of that proportion as the

county should not raise. The superintendent was to appoint visitors for the com-

mon schools of the counties, and at the request of the trustees to select the library,

and provision was made for the use and preservation of the books of school district

libraries. Act of April 16th, 1839, ch. 177, and May 3d, 1839, ch. 330. These

wise and enlightened provisions do great honour to the educational policy of New-
York. A plan of local supervision, through the agency of county and town super-

intendents, has been found most efficient towards the success of the common school

system. In 1839, more than 100,000 volumes of useful books were disseminated

through the 1 0,000 school districts in New-York. In the governor's message to

the legislature of New-York, in January, 1842, it was stated that the productive

capital of the common school fund was $2,036,625 ; and that there were 10,886

school districts and libraries, with an aggregate amount of 630,000 volumes

;

and that the whole capital permanently invested for the support of education,

including the literary and common school fund, the endowments of colleges

and the value of school edifices, was ten and a half millions of dollars. But

J facts are not quite in accordance with the splendid vision, on paper, of the New-
Tork common school system. In the report of Mr. Young, the secretary of

state, in January, 1843, (and he is, ex officio, superintendent of common schools,)

he is of opinion that the school districts have been needlessly multiplied and

divided—that more than one half of the children residing in the school distiicts

were irregular and uncertain attendants—that it was bad policy to distribute the

proceeds of the school fund in proportion to the number of children residing within

e^ch district limits, instead of making the disti'ibution according to the time the

childien are in actual attendance—that of the 7,534 school-houfies under the system,

only 4,000 were in good repair, and the rest unfit for use. The legislature of New-
York, by the act of May, 1844, ch. 311, established a normal school in the county

of Albany, "for the instruction and practice of teachers of common schools in the

science of education, and in the art of teaching," and $10,000 weie to be annually

appropriated for that purpose. And in the NevhYork lievised Statutes, vol. i. 3d
edition, under the head of " public instruction," there is a well-digested code in detail

of the e>tal>lishment, organization, government, powers and funds of the colleges,

academies, select schools, normal schools, common schools, school districts and

• Art. 7. sec. 10.
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ing to this state, except such parts thereof as may be reserved

or appropriated to public use, which shall thereafter be sold

or disposed of, together with the fund denominated the' com-

mon school fund, shall be and remain a perpetual fund, the

interest, of which shall be inviolably appropriated and ap-

plied to the support of common schools throughout this

state."

Such provisions for the universal diffusion of common and

useful instruction may be contemplated with pride and

cheering anticipations. But the splendid provisions which

have been made in some of the states, and especially in Con-

necticut and New-York, for the support of common schools,

ought not to relax the efforts of parents and guardians, and

of the community at large, to encourage and sustain a more

thorough and elevated system of education. They ought not

to remain contented with the means the state fund affords, of

instruction without taxation and without expense. The true

province of a school fund is not to supersede, but to en-

courage and stimulate the proper efforts of parents and town

authorities, in sustaining and perfecting the system of com-

mon school education. Individuals ought to co-operate with

the public authorities, and a wise and patriotic legislature

cannot cease to patronize and endow academies and colleges,

and render the elements of science and the higher branches

of education accessible in every state. "Without a

large portion amongst us, of men of superior *educa- *203

tion, who can teach the teachers of common schools,

we cannot expect that the great duties appertaining to pub-

librariea, which have from time to time been wisely and liberally provided and

endowed, and for tliia system at large, I must refer to the statutes, without going

into further particulars

But the Jievised Oonstitu'ion of New-York, in 1846, art. 9, has made some

material alteration in the distribution of public moneys for education. It declares

that the capital of the common school fund, the capital of the literature fund, and

the capital of the United States deposit fund, shall be preserved inviolate, and that

the revenues of the common school fund shall be applied to the support of common

schools; the revenues of the literature fund shall be applied to the support of

academies, and the sum of $25,000 of the revenues of the United States, deposit

fund shall each year be appropriated to and make part of the capital of the com-

mon school fund. These constitutional provisions seem to have drawn unwisely all

legishitive support from colleges, normal schools and district libraries.

Vol. II. 14c
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lie trusts will continue to be discharged with the requisite

skill, ability and integrity. It is not common schools alone

;

(for they must, of necessity, be confined to very humble teach-

ing ;) it is the higher schools, academies and colleges that

must educate those accomplished men, who are fit to lead the

public councils, and be intrusted with the guardianship of om*

laws and liberties, and who can elevate the character of the

nation,a

The remaining branch of parental duty consists in making

competent provision, according to the condition and circum-

stances of the father, for the future welfare and settlement of

the child ; but this duty is not susceptible of municipal regu-

lations, and it is usually left to the dictates of reason and natu-

ral affection. Our laws have not interfered on this point, and

have left every man to dispose of his property as he pleases,

and to point out in his discretion the path his children ought

to pursue. The writers on general law allow that parents

may dispose of their property as they please, after pro-

viding for the necessary maintenance of their infant

*203 *children and those adults who are not of ability to

provide for themselves.'" A father may, at his death,

devise all his estate to strangers, and leave his children upon

the parish, and the public can have no remedy by way of in-

demnity against the executor. " I am surprised," said Lord

Alvanley,'= "that this should be the law of any country, but I

am afraid it is the law of England."

» President Humphrey justly remarks, that it was a great oversight when the

Connecticut school fund of two millions of dollars was established, that the acade-

mies were not brought in for a share of the income ; and that it were a wise provision

in the school laws of New-York, which empowers the regents of the university to

help the academies of that state. Mr. Young, of Nova Scotia, on Colonial Litera-

ture, Science and Education, vol. L p. 246, says the perfect and modem system of

education ought to consist of—1. Infant schools for the training of children ; 2.

Normal schools for the education of teachers; 3. Common Schools ; 4. Academies

;

6. Useful knowledge institutions; 6. Itinerating libraries ; 1. Colleges for the,higher

branches of learning and science. Again, he says, education ought to be conducted

under the superintendence of the government, and regulated by law, and supported

by legislative funds or local taxation, and the funds made permanent, certain and

compulsive.

^ Puff. Droit de la Nature, lib. 4. ch. 11. sec. 7.

« 6 Vefey, 444. See infra, p. 327, and vol. iv. pp. 502, 503, as to the provision
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II. Of the, rights of parents.

The rights of parents result from their duties. As they are

bound to maintain and educate their children, the law has

given them a right to such authority ; and in the support of

that authority, a right to the exercise of such discipline as

may be requisite for the discharge of their sacred trust.*

This is the true foundation of parental power ; and yet the

ancients generally carried the power of the parent to a most

atrocious extent over the person and liberty of the child.

The Persians, Egyptians, Greeks, Gauls and Eomans, tolera-

ted infanticide, and allowed to fathers a very absolute domin-

ion over their offspring ; but the Romans, according to Jus-

tinian, exceeded all other people, and the liberty and lives

of the children were placed within the power of the

father. •> It was not, however, an absolute *license of *204:

made by the laws of aDcient Athens and Rome for children, out of the estates of

their parents.

» In the case of the Commonwealth v. Armstrong, in the session of the peace for

Lycoming county, Pennsylvania, in 1842, Mr. Justice Lewis, the president judge,

decided, after a learned examination of the subject, that a minister of the gospel

had no right, contrary to the express commands of the father, to receive an infant

daughter, under the immediate guardianship of the father, from the church to

which the father belonged, and in which the child was baptized and instructed, and

initiate it, by baptism, into another church ofa different denomination. It was held

to be the light and the duty of the father, not only to maintain his infant children,

but to instruct their minds in moral and religious principles, and to regulate their

consciences by a course of education and discipline. All interference with the

parental power and duty, except by the courts of justice, when that power is

abused, is injurious to domestic subordination, and to the public peace, morals and

security. Parents, says a distinguished jurist on natural law, have the right, by

the law of nature, to direct the actions of their children, as being a power necessary

to their proper education. It is the will of God, therefore, that parents should

have and exercise that power. Nay, he observes, parents have the right to direct

their children to embrace the religion which they themselves approve. (Reinec-

ctus' Mem. Jur. Nat. et Gentium, b. 2. ch. 3. sec. 52. 65.)

'' Inst. 1. 9. De Pattia Potestate. Law of the Twelve Tables. See vol. i. p.

524, note. Taylor's Elements of the Civil Law, pp. 395. 397. 402. Voyage du

Anacharsis en Qrece, torn. iii. ch. 26. Casarde Bel. Gal. lib. 5. ch. 18. St. John's

History of the Manners and Customs of Ancient Greece, vol. i. pp. 120—125.

Infanticide was the honible and stubborn vice of almost all antiquity. Gibbon's

History, vol. viii. pp. 55—57. Noodt de Partus Expositione et Nece apud veteres

;

which is considered to be a singular work of great accuracy on this subject. Sallust

mentions the extreme exercise of the parental power at Rome, as a thing of course,

and without any observation. In his erat Fulvius Benatoris filiui, retradum. eXc

itinere parens necari Jussit. Sal. Bel. Cat. ch. 39.
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power among tte Romans, to be executed in a wanton

and arbitrary manner. It was a regular domestic jurisdic-

tion,,though in many instances this parental power was ex-

ercised without the forms of justice. The power of the father

over the life of his child was weakened greatly in public

opinion by the time of Augustus, under the silent operation

of refined manners and cultivated morals. It was looked

upon as obsolete when the Pandects were compiled. =• Bynk-

ershoeck was of opinion that the power ceased under the

Emperor Hadrian, for he banished a father for killing his

son. The Emperor Constantine made the crime capital as to

adult children. In the age of Tacitus the exposing of infanta

was unlawful, but merely holding it to be unlawful, was not

sufficient.'' When the crime of exposing and killing infants

was made capital, under Yalentinian and Valens, then the

practice was finally exterminated," and the paternal power

reduced to the standard of reason and of our own municipal

law, which admits only the jus domesticm emendationis, or

rightof inflicting moderate correction, under the exer-

*205 cise of a sound discretion.'^ In every *thing that related

to the domestic connections, the English common law

has an undoubted superiority over the Roman. Under the lat-

ter, the paternal power continued during the son's life, and did

not cease even on his arriving at the greatest honours. The

son could not sue without his father's consent, or marry with-

out his consent ; and whatever he acquired, he acquired for

the father's advantage ; and in respect to the father, the son

» Liceat eos exheredare, guns occidere licebat. Dig. 28. 2. 11.

*> Numerurn liberorum finire, aut quemquam ex agvalis necare,flagitivm habetur,

pltisque ibi boiii mores vnlent, quam alibi bonce leges. Tac. dn Mor. Ger. ch. 19.

« J)r. Taylor, in his ElemeiUs of the Civil Law, pp. 403—406, gives a concise

history of the progress of the Roman jurisprudence, in its eflforts to destroy this

monstrous power of the parent; hat Bynkemhoick has composed a regular treatise,

with infinite learning, on this subject. It is entitled, Opusculum de jure occidendi,

venderidi, et exporundi liberos opud veieres Runiaiios. Optra, torn. i. p. 346 ; and

it led him into some controversy with his predecessor, the learned Noodt, on the

doubtful points and recondite learning attached (o that discussion. Heineccius. in his

Syuagvia Antig. Jiorn. Jiir. lib. 1. tit. 9, Opera, torn, iv., has also given the

history of the Roman juiisprudence, from Romulus to Justinian, relative to this

tremendous power of the father, and which, he says, was justly termed, by the

Roman authure, patria majeslas.

* 1 Bawk. R C. b. 1. ch. 60. sec. 23.
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was considered rather in the light of property, than a rational

being. Such a code of law was barbarous and unfit for a

free and civilized people ; and Justinian himself pronounced

it inhuman, and mitigated its rigour so far as to secure to the

eon the property he acquired by any other means than by his

father ; and yet even as to all acquisitions of the son, the

father was still entitled to the use.*

The father (and on his death, the mother) is generally en-

titled to the custody of the infant children, inasmuch as they

are their natural protectors, for maintenance and education.*"

But the courts of justice may, in their sound discretion, and

when the morals, or safety, or interests of the children strong-

ly require it, withdraw the infants from the custody of the

father or mother, and place the care and custody of them else-

where.c The parent, or one in loco parentis may, under cer-

* Inst. 2, 9. 1. If an infant son maiiiea against the will of hia father, this does

not emancipate him, and the father may sue for and recover his wages, or value of

his services. White v. Henry, Law Reporter for July, 1 846.

The father is entitled to the custody of his legitimate children, to the exclusion

of their mother, though they be within the age of nurture. R. v. Greenhill, 6 Ne-

ville and Manning, 244. 4 Adolp. & Ellis, 624. S. 0. If the child be brought up

on habeas corpus, and be of an age to exercise a choice, the court will leave him

to elect where he will go. If not, he goes to the father, unless he had abused the

right to the custody of his child, or there be an apprehension of cruelty, or some

exhibition of gross profligacy, or want of ability to provide for his children. The

People ex relat. Nickerson, 19 Wendell, 16. But if the parents live io a state of

separation, without being divorced, and without the fault of the wife, the courts

may, on the application of the mother, award the custody of the child to the

mother, according to the provision of the New York R. S. vol. ii. 148. sees. 1. 2.

So in England, by the statute of 2 and 3 Vict. c. 54, if the child be within seven

years, the Lord Chancellor or master of the rolls may, upon the mother's petition>

make an order on the father or testamentary guardian to deliver it into her cus-

tody. In the case of Foster v. Alston, 6 Howards Miss, R. 406, the jurisdiction of

the courts over the disposition of minors brought before them upon habeas corpus,

was veiy elaborately discussed, and it was held that the court was not bound to

restore to a testamentary guardian a child forcibly taken from him and placed with

the mother, though the guardian had not abused his trust, and was not incompetent

to discharge it. The court, consulting the interests and inclinations of the child,

allowed it to remain with the mother. See supra, pp 194, 195.

« Matter of WoUstonecraft, 4 Johns. Ch. Rep.'SO. Commonwealth v. Addicks,

6 Binney's Rep. 520. Ex parte Grouse, 4 Wharton, 9. United States v. Green,

3 Mason's Rep. 482. Case of Wellesley v. Duke of Beaufort, 2 Russell's Rep. 1.

The State v. Smith, 6 Greenleaf's Rep. 462. See, also, infra, p. 221, note a.

Macpherson on lufimts, 142—152. In the case of the People v. Mercein, 3 Hill,

899, it was held, after au elaborate discussion, as a general rule of law, that as be-
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tain circumstances, maintain an action for the seduction of his

daughter, though if she be actually in the service or appren-

ticeship of another, he cannot maintain the action, unless the

wrong be done under colour of a contract.'' (1) So the power

tween buaband and wife, the claim of the former to the custody of their iofaot

children is paramount, and will be enforced on habeas corpus, though the child be

a daughter under five years of age. It was further declared that the husband

could not, by agreement with the wife, alienate to her his right to the custody of

their children, and the agreement was void.

• S Blacks. Com, 141. Dean v. Peel, 5 Mast, i1. Harris t. Butler, 2 Mees. &
Wels. 639. Speight v. Olivera, 2 Slarkie's N. P. C. 493. Blaymire v. Haley, 6

Meeson & Welsby, 55. (2) But the American cases bold a contraiy doctrine. A
parent may maintain the action for the seduction of his infant daughter, though she

be living apart from him, and in the service of another, for he has a right to her

services, and to claim them, and is legally bound to maintain her, and to bear her

expenses as a consequence of the seduction. The case would be different if the

parent had divested himself of all right to reclaim her services, and all his rights

and liabilities had become Extinguished. Martin v. Payne, 9 Johns. R. 387.

Hoonketh v. Ban', 8 Sergeant & B. 36. Sargent v. , 5 Cowen, 106. Clark v.

Fitch, 2 Wend. 459. Hewitt v. Prime, 21 Wend. 79.

(1) It se&ms thai a parent lias no right, resulting from that relation alone, to commence an action

for, compromise or release an assault committed upon his child. Loomis v. Cline, 4 Barb. 3.

C. R. 458. See Eades v. Booth, 8 Ad. & El. N. S 718 ; nor maintain an action for any injury

to the child, unless actual loss has accrued to the parent Stephenson v. Hall,14 Barl). R, 222.

On the other hand, the parent is not liable for the wilful acts of his children. Seeawfe, p. 193.

note (2.)

If no advantage be taken of the infant, and be pay the money of bis parent in satisfaction of

his own trespass to one ignorant that the money did not belong to the infant, the parent cannot

recover it Burnbam v. Holt, 14 N. Eamp. R. S67.

(2) Eager v. Grimwood, 1 Wela. Hurls. <& O. R. Gl. Davies v. Williams, 10 Ad. db El. JT. S.

725. The English cases preserve the rigour of the rule as slated in the text, and they are fol-

lowed in some of the states McDaniel v. Edwards. 7 Ird. R. 408.

There has been a wide departure from the English rule in New-Tork. Where the plaintitr had

taken a girl to bring up as his own, who, after she became of age, went out to work on lier

own account, and was seduced, and returned to his house and was there confined, he was

allowed to recover against the seducer Ingersnll v. Jones, 5 Sari. S. C. Rep. 661. Bartley

V. Eichtmyer, 2 Barb. S. C. Rep. 182.

In George v. Van Horn, 9 Barb. R. 528, the two last mentioned cases are doubted; and

it was decided that the parent could not maintain an action for the seduction of a daughter

over the age of twenty-one, and not residing with the parents. The courts of New-Tork seem
desirous now (1850) of returning to the English rule, and hold that the relation of master and

servant, actual or constructive, must exist as the basis of the action. Bartley v. Eichtmyer, 4

Comstock R. 88. The case in 2 Barb. R. 182, was reversed.

Jt seems that a mother cannot maintain an action for the seduction of her daughter during the

life of the father, though the child be ^ot bom until after the father's death. Vessel v. Cole, 10

Mss. R. 634

By the Code of "Virginia, tit 44, eh. 148, section 1, an action for seduction may be maintained

without any allegation of loss of service of the female.

The seduction of an unmarried woman of previous chaste character is, in Wisconsin, a mis-

demeanor. Re-o. St. 1849, ch. 139, sec. 6. It is a misdemeanor also in iVmc-For*. {Laws,

1848, ch. Ill, p. 148 ;) and also in Indiana, if the woman be under 21 years of age, and the se-

duction be under promise of marriage. Acts oflnd. ch. 95, 1847.
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allowed by law to the parent over the person of the child,

may be delegated to a tutor or instructor, the better to accom-

plish the purpose of education.* The father, and in certain

cases, the mother, had, at common law, as guardian in socage,

a right to the custody of the estate of the heir during his

minority, and to take the rents and profits thereof, as will be

more fully shown in the next lecture ; and generally in

this country, the father may, by deed or will, *dispose, *206

after his death, of the custody and tuition of his chil-

dren under age. This power was originally given by the Eng-

lish statute of 12 Charles 11. c. 24 ; and the person so invested

may take the care and management of the estate, real and

personal, belonging to the infants ; and may maintain actions

against any person who shall wrongfully take or detain them

from his custody.

This power of the father ceases on the arrival of the child

at the age of majority, which has been variously established

in different countries, but with us is fixed at the age of twenty-

one ; and this is the period of majority now fixed by the

French civil code.* In this respect, the Napoleon code was

an improvement upon the former law of France,'' which, in

imitation of the civil law, continued the minority to the end

of twenty-five years.

In case of the death of the father during the minority

of the child, his authority and duty, by the principles of

natural law, would devolve upon the mother ; and some na-

tions, and particularly the French, in their new civil code,"

have so ordained. The father is, however, under the French

law, allowed by will to appoint an adviser to the mother,

without whose advice she can do no act relating to the guar-

dianship. This is analogous to our law, which allows the

father, and the father only, to create a testamentary guardian-

* A schoolmaster, who stands in that character loco parentis, may in proper

cases inflict moderate and reasonable chastisement. The State v. Pendergrass, 2

Dev. <fc Battle, 365. The father, even with the consent of the managers of a house

of refuge, cannot commit a child to their custody, unless that child be adjudged a

proper subject for such a place by due course of law. Commonwealth v. M'Keagy,

1 Anhmead's Rep, 248.

« No. 488.

^ Inalit. Droit Franpai), par Argon, b. i. ch. 7.

» No. 390—402.
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ship of the child. But if there be no such testamentary

disposition, the mother, after the father's death, is entitled to

the guardianship of the person, and in some cases of the

estate of the infant, until it amves at the age of fourteen,

when it is of sufficient age to choose a guardian for

*207 itself.a In New-York *the mother is, in that case, by

statute, entitled to the guardianship of the estate.''

in. Of the duties of children.

The duties that are enjoined upon children to their parents

are obedience and assistance during their own minority, and

gratitude and reverence during the rest of their lives. This, as

well as the other primary duties of domestic life, have general-

ly been the object of municipal law. Disobedience to parents

was punished under the Jewish law with death •,= and with the

Hindoos it was attended with the loss of the child's inherit-

ancc^ Nor can the classical scholar be at a loss to recollect

how assiduously the ancient Greeks provided for the exercise

of filial gratitude. They considered the neglect of it to be ex-

tremely impious, and attended with the most certain effects of

divine vengeance.^ It was also an object of civil animadver-

sion. Solon ordered all persons who refused to make due

provisions for their parents to be punished with infamy ; and

the same penalty was incurred for personal violence towards

them.f When children undertook any hazardous enterprise,

it was customary to engage a friend to maintain and protetct

their parents ; and we have a beautiful allusion to this custom

in the speech which Yirgil puts into the mouth of Euryalus,

when rushing into danger.?

* Liu. sec. 123. 3 Co. 38. Co. Litt. 84. b. 2 Atk. 14. 3 Cim. Dig. tit.

Guardian, B. D. E. 7 Vesey, 348.

^ N. Y. Revised Statutes, vol. i. p. 718. sec. 6.

° Deut. c. xxi. 18.

^ Gentoo Code, by Halhed, p. 04. The first emigr.ints to Massachusetts followed

the Jewish law, and made filial disobedience a capital crime. Governor Hutchin-

son, in his History of Massachusetts, vol. i. p. 441, says, that he had met with but

one conviction under that sanguinary law, and that offender was reprieved.

» Iliad, b. 9. T. 454. Odyss. b. 2. v. 134. Hesiod's Oper. & Hie. b. 1. v.

183—186.
' Potter's Greek Antig. vol. it pp. 347—351.

E 7\t, oro, solare inopem, et succurere relictce. ./Eneid, 9. 283.
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The laws of New-Tork have, in some small degree,

taken *care to enforce this duty, not only by leaving it *208

in the power of the parent, in his discretion, totally to

disinherit, by will, his ungrateful children, but by compel-

ling the children (being of si;flacient ability) of poor, old,

lame or impotent persons, (not able to maintain themselves,)

to relieve and maintain them.*' This is the only legal

provision made (for the common law makes none) to enforce

a plain obligation of the law of nature.'' It has more than

once been held in this country, after a critical examination of

authorities, that a moral obligation, without some pre-existing

legal obligation applicable to the subject matter, was not a

sufficient consideration for a promise ; and, consequently, that

the promise of a son to pay for past expenditures in relief of

an indigent parent, or of a father to pay for the relief of a

poor and sick son, who was of age and indigent, and not a

member of his family, was not binding in law."

IV. Of illegitimate children.

I proceed next to examine the situation of illegitimate

children, or bastards, being persons who are begotten and

born out of lawful wedlock.

These unhappy fruits of illicit connection were, by the civil

and canon laws, made capable of being legitimated by the

subsequent marriage of their parents; and this doctrine of

legitimation prevails at this day, with different modifications,

in France, Germany, Holland and Scotland. ^ But

*this principle has never been introduced into the *209

English law ;« and Sir William Blackstone*" has zeal-

• N. Y. Revised Siatutcs, vol. i. p. 614.

^ Le Blanc, J., 4 East's Rep. 84. Edwards v. Davis, 16 Johns. Rep. 281. Rex
T. Mundeo, Str. Rep 190.

"= Mills V. Wymann, 3 Piclc. Rep. 207. Cook v. Bradley, 1 Conn. Rep. 57.

^ Coustoumier de Normandie, ch. 27., 2 Samat. S61. Code Civil, No. 331. 1

Mrsk. Inst. 116. Inst. 1. 10.13. Code, 5. 21. 10. Novel, 89. c. S. Butler's note,

181 to lib. 3 Co. Liu, Voet, Com. ad Pand. 25. 7, sees. 6 and 11. Dissertation

dans laquelle on discute les Principes du Droit Roinain, et du Droit Franfois,

par rapport aux Batards. Oeuvres de Chancelitr D'Agnesseau, torn. vii.

881. 470.

" Id Doe ex dem. Birtwbistle v. Vardill, 5 Barnw. <t Cress. 433, it was held, that

' Com. vol. i. p. 455.
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ously maintained, in this respect, tlie superior policy of the

common law.'' We have, in relation to this subject, a memo-
rable case in English history. When the English bishops, in

the reign of Henry III., petitioned the lords that they would

consent that persons born before matrimony should be legi-

timate, as well as those boi'n after matrimony, in respect to

hereditary succession, inasmuch as a canon of the church had

accepted all such as legitimate, so far as regarded the right of

inheritance, the earls and barons with one voice, answered,

quod nolunt leges Anglice mutare, quce hue usque usitatce sunt

et approbatm.'^

Selden, in his Dissertation upon Fleta,'' mentions, that

the children of John of Gaunt, Duke of Lancaster, born be-

fore marriage, were legitimated by an act of parliament in

the reign of Eichard II., founded on some obscure common

a cbild bora in Scotland of unmarried parents domiciled there, and who afterwards

manies, could not inherit lands in England, for the English law does not recognise

the legitimation of persons so born, by the subsequent marriage of the parents, and

follows its own rules of descent. But the case was afterwards carried up on error

to the House of Lords, and though the twelve judges gave their opinion to the lords

that the judgment was correct, yet Lord Chancellor Brougham suggested doubts,

and a further argument was ordered before the lords. Birtwhistle v. Vardill, 9

Bligh. Rep. 72—88. 6 Bvig. N. C. 385. 2 Clark & Finn. 571—600. 1 Scott,

N. R. 828. S. C, and the doctrine of the K. B. affirmed. The principle which Lord

Brougham contended for was, that the law of the country where the marriage of

the parents and the birth of the child took place, determined the legitimacy of the

child, and that if by the law of the place the mai'riage had a retrospective effect,

and by fiction of law held the child to have been born in lawful wedlock, the

English courts ought so to regard it, and that he was entitled to take, as lawful

heir, his father's inheritance in England. But on the rehearing of the case, the

opinion of the judges was not changed, and the judgment below was affirmed. By

the Scotch law, the subsequent marriage in Scotland of the parents will not

legitimiite the previous issue born in a country where such marriage does not

render legitimate such issue. Bell's Principles of the Law of Scotland, sec. 1628,

vide post, p. 430.

• It is a remarkable fact, that in many of the United States, the rule of the civil

law, that ante-nuptial children are legitimated by the father's marriage to the

mother, and recognition of the children, prevails, in opposition to the common law,

vis. : In Vermont, Maryland, Virginia, Georgia, Alabama, Mississippi, Louisiana,

Kentucky, Missouri, Indiana, Illinois and Ohio. Griffitlia Law Reg. passim.

Aikin's Dig. 2d edit. 77. See pp. 212, 213.

^ Stat, of Merlon, 20 Hen. III. c. 9. This statute is reprinted in Hotchkiss'

Codification of the Statute Law of Georgia, 1845, p. 333, as part of the existing

law of Georgia.

" Ch. 9. sec. 2.
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law custom ; and Carrington, in his Observations upon the

Statutes,'^ speaks of the Koman law on this subject as a very

humane provision in favour of the innocent. The opposition

of the English barons to the introduction of the rule of the

civil law, is supposed to have arisen, not so much from any

aversion to the principle itself, as to the sanction which

*would thereby be given to the superiority of the civil *210

over their own common law. In the new civil code of

France,'' the rule of the civil law is adopted, provided the

illegitimate children were not offsprings of incestuous or

adulterous intercourse, and were duly acknowledged by their

parents before marriage, or in the act of celebration. Voet°

presses this doctrine of legitimation by a subsequent mar-

riage to a very great extent. Thus, if A. has a natural son,

and then marries another woman, and has a son, who is at

his birth the lawful heir, and his wife dies, and he then mar-

ries the woman by whom he had the natural son, and has

sons by her ; according to the doctrine* of the Dutch law, as

stated by Voet, the bastard thus legitimated, excludes by his

right of primogeniture, not only his brothers of the full blood,

by the last marriage, but the son of the first marriage. The

latter is thus deprived of the right of inheritance, once vested

in him by his primogeniture, by an act of his father to which

he never consented. The civil law rule of retrospective legiti-

mation will sometimes lead to this rigorous consequence. '^(1)

- P. 38.

* Code Civil, No8. 331, 332, 333. 335.

" Com. ad Pand. 25. 7. sec. 11.

^ Mr. More, the learned editor of Lord Stair's Instiluiions, vol. i. note e. p. 33,

says, that the weight of authority seems to be, that an intervening marriage, and

the birth of lawful issue, would form a bar to the legitimation of the firstboi'n

children bom out of wedlock. A recent traveller, of great intelligence and of a

high moral tone, considers the legitimation of bastards by the subsequent marriage

of the parents, as of a very immoral tendency, and an encouragement to the

increase of spurious offspring. Turnbull's Austria, vol. ii. 206. edit. London,

1840.

(1) The legislature, it is held in Georgia, has the power to render bastard children legitimate

and capable of inheriting. Beall v. Beall, 8 Geo. B. 210. But an act of the 1 gisiatiire, chang-

ing the name of an illegitimate child, and declaring her capable of inheriting, inasmuch as it

did not declare her the legitimate heir of any one, was eonstrued to have no other effect than

that of changing the name. Edmonson v. Dyson, T Geo. B, 512.
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But not only children bom before marriage, but those who
are born so long after the death of the husband as to destroy

all presumption of their being his ; and also all children

born during the long and continued absence of the husband,

so that no access to the mother can be presumed, are reputed

bastards.^ The rule at common law (and which subsisted

from the time of the Tear Books down to the early part of the

last century) declared the issue of every married woman to

be legitimate, except in the two special cases of the impotency

of the husband, and his absence from the realm.'' But in

Pendrell v. Pen&rell^'^ the absurd doctrine of making
*211 legitimacy *rest entirely and conclusively upon the

fact of the husband being infra quatour maria, was

exploded, and ever since that time the question of the legiti-

macy or illegitimacy of the child of a married woman has

been regarded as a matter of fact resting on decided proof as

to the non-access of the husband, and it is a question for a

jury to determine.'' The rule is, that where it clearly ap-

• Cro. Jac. 541. Co. Litt. %ii. a. 1 Blacks. Com. 456, 457. The civil la-w-

and the Code Civil fixed tbe three hundredth day as the ullimum tempus gesta-

tionis. Dig. 38. 16. 3. 11. Code Civil, art. 312. Lord Coke considered nine

months, or forty -weeks, as the limitation in the English law ; but the more modem
doctrine is not to assign any precise limit to the period of gestation, but to leave

it to be governed by cii'cumstancea. Sarg. n. 2. to Co. Litt. b. Gardner Peerage

Case, in 1825.

' Co. Litt. 244. a. Done <!i EgertoQ v. Hinton & Starkey, 1 Roll. Abr. 358.

« Sir. Rep. 925.

* 3 P. Wms. 275, 276. Str. Rep. 925. Salh. Rep. 123. Harg. note, No. 193

to lib. 2. Co. Liu. Butlers note, No. 178, to lib. 3. Co. Litt. i Term Rep. 251.

356. 4 Bro. Rep. 90. 8 Eaat, 193. Com. Dig. tit. Bastard, A. B. Head v Head,

1 Simons & Stuart, 150. 1 Turner do Russell, 1 38, S. C, and the opinions of the

judges given to the House of Lords in the Banbury Peerage Case, in 1813, ibid.

153. Shelford^s Marriage and Divorce, 707—723. 4 Petersdorff's Abr. 170.

Cross V. Cross, 3 Paige's Rep. 139. Commonwealth v. Webtz, 1 Ashmead's Rep.

269. Bury v. Phillpot, 2 Mylne & Keene, 349. Stegall v. Stegall, 2 Brocken-

brough, 256. Commonwealth v. Shepherd, 6 Binney, 286. The decision in the

Banbury Peerage Case has been severely criticised by Sir Harris Nicholas, in his

Treatise on the Law of Adulterine Bastardy, 1836, and the old rule requiring

proof, not of the improbability only, but of the impossibility of the husband being

the father of the child, is supposed to be the better law and the better policy. It

appears to me that justice and policy are concerned in some relaxation of the old

rule of evidence. It was too stringent and violent to be endured. But we are

admonished, on the other hand, of the necessity of requiring perfectly satisfactoiy

proof of non-access of the husband, before the child ia to be doomed to lose its
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pears that the husband could not have been the father

of the child, it is a bastard, though *born, or begotten *212

and born, during marriage. » (1) It is not necessary

that I should dwell more particularly on this branch of the

law ; and the principles and reasoning upon which this doc-

trine of presumption applicable to the question of legitimacy

is founded, will be seen at large in the cases to which I have

referred.''

A bastard being, in the eye of the law, nulUus JUius," or,

legitimate rights and character. By the statute law of New-York, if the husband

continues absent, out of the state, for one whole year previous to the birth of the

child, separate from the mother, and leaves the mother during the time continuing

and residing in the state, the child is deemed a bastard. So it is a bastard if be-

gotten aud born during the separation of its mother from her husband, pursuant to

the decree of any court of competent jurisdiction. iV. Y. Revised Statutes, vol. i.

p. 631. sec. 1. The statute declares that the child, in such cases, shall be deemed a

bastard. Still, the statute may be so construed as to let in proof to rebut the pre-

sumption of non-access of the husband, and justify the inference of cohabitation in

the case of a qualified divorce. If this be not the construction, then the law, as it

stood before, resting on principles adapted to the circumstances, was wiser and safer.

The Code Napoleon is stricter than the Euglish rule, for it allows the issue to be

bastardized only on proof that, by reason of distance or accident, cohabitation of

husband and wife was impossible. Code Nupoleon, n. 312. So, in Louisiana, it is

held, in case of voluntary separation, that access is always presumed, unless co-

habitation was physically impossible. Tate v. Penne, 19 Marliiis Keji. 548. The
observaliiins of the Master of the Rolls, in Bury v. Phillpot, are almost as strong.

The civil law admitted proofof a moral impossibdity of access. See Edin. Review,

No. 97, a review of Le Merchant's Report of the Proceedings in, Hie Bouse of

Lords oil the claims to the Barony of Gardner, in which the law of legitimacy

is fully iind ably discussed. See, also, Surge's Com. on Colonial and Foreign

Laws, vol. i. 57—92, where the law of legitimacy is examined at large, and the

civil law and the continental, as well as Euglish authorities, brought to bear on the

subject.

« The King v. Luffe, 8 East, 193.

^ If the child be burn immediately after marriage, it is still a legitimate child,

unless the non-access of the husband prior to the marriage be sufficiently proved.

Co. Liu. •lU. a. 1 Blacks. Coin. 454. Lawrence, J., and Le Blanc, J., in The

King V. Liiti'e, 8 East, 210,211. Paler est quern nuplice demonstrant. Subae-

que-itli coiniubii fcedere ornnem conceptioi.is maculani tollente,

« Co. Lili. 123. a.

(1) Putlerson v. Gaines, C JImo. R 550. 689. Van Aernam v. Van Aernam, 1 Barh, Ch, li. 87S.

In tlie (Irsi of these cases Iho rule is laid down mure striclly Iban in the second, Where a child

was born of a woman living separate Irmn her husband, it was held, on tlje question of the

legitimacy of tile child, that llie husband was inadmisjible as a witness to prove access.

PatchcU V. Uolgate, 3 Eng. L. <& K li. 100.
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as the civil law, from the difficulty of ascertaining the father

equally concluded, patrem habere non intelliguntur,^ he has

no inheritable blood, and is incapable of inheriting as heir,

either to his putative father, or his mother, or to any. one else,

nor can he have heirs biit of his own body.i'(l) This rule of

the common law, so far at least as it excludes him from inhe-

riting as heir to his mother, is supposed to be founded partly

in policy, to discourage illicit commerce between the sexes.

Selden said,<= that not only the laws of England, but those of

all other civil states, excluded bastards from inheritance, un-

less there was a subsequent legitimation. Bastards are inca-

pable of taking in New-York, under the law of descents, and

under the statute of distribution of intestates' effects ; and

they are equally incapable in several of the other United

States, which follow, in this respect, the rule of the English

law. But in Vermont, Connecticut, Virginia, Kentucky,

Ohio, Indiana, Missouri, Illinois, Tennessee, North Carolina,

Alabama and Georgia, bastards can inherit from, and trans-

mit to their mothers, real and personal estate, under some

modifications, which prevail particularly in the states of Con-

necticut, Dlinois, North Carolina and Tennessee ; and in

New-York, the estate of an illegitimate intestate de-

*213 scends to the mother, *and the relatives on the part of

the mother. "J In North Carolina the legislature^ en-

abled bastards to be legitimated, on the intermarriage of the

putative father with the mother, or, if she be dead, or reside

out of the state, or married to another, on his petition, so

far as to enable the child to inherit, as if he was lawfully

• hst. 1. 10. 12.

b 1 Blacks. Com. 459.

"• Note C. to Fortesgue de lavd leg. A'ug. ch. 40.

d Qriffith's Law Register, h. t. New- York Revised Statutes, vol. i. p. 753, sec. 14.

Jbid. p. lo'i. sec. 19. See, also, vol. iv. p. 413. In Georgia, bastards dying intes-

tate without issue, the brotbers and sisters of the same mother take by descent.

Prince's Dig. 202. In Alabama, the kindred of a bastard on the part of his

mother is entitled to the distribution of his personal estate. AiMn's Dig. 2d

edition, 129.

e Revised Statutes of North Carolina, vol. i. 92.

(ll Tor the rules of construction of legacies and devisea, in respect to illegitimate children,

8663)08*, vol. iv. p. 438. n.
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born, the real and personal estate of the father. In Louisiana,

bastards, (being defined to be children whose father is un-

known,) and adulterous or incestuous children, have no right

of inheritance to the estates of their natural father or mother.

But other natural or illegitimate children succeed to the es-

tate of the mother in default of lawful children or descend-

ants, and to the estate of the father who has acknowledged

them, if he dies without lineal or collateral relations, or with-

out a surviving wife.^ (1)

This relaxation in the laws of so many of the states, of the

severity of the common law, rests upon the principle that the

relation of parent and child, which exists in this unhappy
case, in all its native and binding force, ought to produce the

ordinary legal consequences of that consanguinity. The ordi-

nance of Justinian, to a certain extent, and with exceptions,

allowed a bastard to inherit to his mother ;'^ and, in

*several cases in the English law, the obligations of *214

consangunity between the mother and her illegitimate

offspring have been recognised. The rule that a bastard is

nullius Jilius, applies only to the case of inheritances. <= It

has been held to be unlawful for him to marry within the

Levitical degrees,*' and a bastard has been considered to be
within the marriage act of 26 George II., which required the

consent of the father, guardian or mother to the validity of

the marriage of a minor.^ He also takes and follows the set-

» Civil Code of Louisiana, act. 220. 912, 913, 914. By a statute in Louisiana,

in 1831, white fathers or mothers may legitimate their natural children by an

act made before a notary and two witnesses, provided they be not coloured

children ; and free people of colour may legitimate their coloured offspring, but

the natural children must be the issue of parents who might have lawfully con-

tracted marriage, and the parents must have no ascendants or legitimate descend-

ants. A putative marriage is one contracted in good faith, on the part, at least, of

one of the parties, and in ignorance of any unlawful impediment ; and in some parts

of Europe, the children of such a connection are held to be legitimate. Surge's

Gam. on Colonial and Foreiyn Laws, vol. i. p. 152.

^ (7o(fe, lib. 6. 57.5.

•= BuUer, J., 1 Term Rep. 101. Bow v. Nottington, 1 N. H. Rep. 260.

^ Haines v. Jeffel, 1 Ijord Raym. 68.

» King V. Inhabitants of Hobnett, 1 Term Rep. 96. Horner y. Liddiard, 1

(1) By the laws of Maine, 1852, ch. 260, the mother of an illegitimate child can inherit.

Massachusetts, the illegitimate is an heir to his mother. Zafws oflB5\, ch. 211.
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tlement of his mother.* With the exception of the right of

inheritance and succession, bastards, by the English law, as

well as by the law of France, Spain and Italy, are put upon

an equal footing with their fellow-subjects ;'' and in this

country we have made very considerable advances towards

giving them also the capacity to inherit, by admitting them

to possess inheritable blood. We have, in this respect, fol-

lowed the spirit of the laws of some of the ancient nations,

who denied to bastards an eqnal share of their father's

estate, (for that would be giving too much countenance to the

indulgence of criminal desire,) but admitted them to a cer-

tain portion, and would not suiferthem to be cast naked and

destitute upon the world.<=

*215 *The mother, or reputed father, is generally in this

country chargeable by law with the maintenance of

the bastard child, and in New-York it is in such way as any

two justices of thef peace of the county shall think meet ; and

the goods, chattels and real estate of the parents are seiza-

ble for the support of such children, if the parents have ab-

sconded. (1) The reputed father is liable to arrest and im-

prisonment until he gives security to indemnify the town

chargeable with the maintenance of the child. <i These pro-

Hagg. Oonnixt. Rep. 337. But the consent of the natural paients of illegitimate

minors ia not sufficient, and there must be a guardian appointed by chancery. Ibid.

The pi'ohibition of marriage between relatives in the ascending and descending

lines, and between brothers and sisters, applies equally to illegitimate children and

relatives. N. Y. Revised Statuten, vol. ii. p. 139, sec. 3.

3 Julius. Rep, 15. 17 Johns. Hep. 41. 12 Mass. Rep. 429. 6 Conn. Rep. 584.

i" Oeuvres D'Agnesseau, torn. vii. pp. 384, 385. Butler's note, No. 176 to lib. 3.

Co. Litt. 1 Blacks. Com. 459.

" fuller's Greek Antiq. vol. il. p. 340. Genioo Code, by Ealhed, p. 73.

The protection and tenderness which the goddess Fortune is supposed to bestow

upon foundlings, is, says Air. Giffoi'd, one of the most amusing and animated pic-

tures that the keen and vigorous fancy of Juvenal ever drew :

Stat fortuna irnprvba noctu,

Arridens ii.udis infaniibus. Hos fovet omnes,

Jnvohitque, simi. Sat. 6. v. 603—605.

•• iV. K Revised Statutes, vol. i. pp. 646—656. In Ohio, the courts of common

pleas ascertain and enforce the duty of the putative father to maintain his bastard

child. Statutes of Ohio, \%Z\.
,

(13 If Ihe father ofFiTS to maintain the child, and the aulhnriliesdeoline to deliver it to the pa-

rent for that parpoBC, they cannot charge the father for its subsequent maintenance. Bownes T.

Marsh, W Ad. <Si El. N. & 78T.
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visions are intended for the public indemnity, and were bor-

rowed from the several English statutes on the subject; and

similar regulations to coerce the putative father to maintain

the child, and indemnify the town or parish, have been adopt-

ed in the several states.

The father of a bastard child is liable, upon his implied

contract, for its necessary maintenance, without any compul-

sory order being made upon him, provided he has adopted

the child as his own, and acquiesced in any particular dis-

position of it.ii The adoption must be voluntary, and with

the consent of the mother, for the putative father has no legal

right to the custody of a bastard child, in opposition to the

claim of the mother
; (1) and except the cases of the interven-

tion of the town officere, under the statute of provisions, or

under the implied contract founded on the adoption of the

child, the mother has no power to compel the putative father

to support the child.'' She has a right to the custody and

control of it as against the putative father, and is bound

to maintain it as *it8 natural guardian ;<= though per- *216

" Hesketh v. Gowing, 5 E-ip. If. P. Rep. 131. But except iasuch a special case,

the putative father is not liable except upon an express pcqinise, or upou au order

of filiation under the statute. Caaieron v. Baker, 3 Garr. <fc Payne, 36. Furil-

lio V. Crowther, 7 Dmol. dk liyl. 612. Moncrief v. Ely, 19 Wendell, 405.

'• lu England, under the statute of 4 <!c 5 Wm. XV.. c. 76, the mother of a

bastard child had no remedy iigaiust the father fur its maintenance. But by the

statute of 7 <& 8 Victch. 101, the mother has relief, aud the father may be auiu-

moued before the petty sesjiouj, and ordered to p.iy os. for each of the first six

weeks after birth, 12s. 6c!. for every subsequeot week until the child is thirteen

years of age. The money is to be paid to the mother, and may he recovered from

the father by distress and imprisonments This is a just and wise improvement in

the law.

= The King v. Soper, 5 Term Rep. 278. Ex parte Ann Knee, 5 Dos. & Pall. 148.

The feople v. Landt, 2 Johns. Rep. Ala.. Carpeuter v. Whitmau, 16 Johns. Rep.

208. Wright V. Wright, 2 J/ijs». Me/). 109. Muss. R':vised Statutes, tSSo. Acosta

V. Robiu, 19 Martin's Louis. Rep. 387. The power of the putative father over the

illegitimate child was denied in the Roman law, aud it is equally so in the Spanish

law. Ibid.

(1) The People v. Kling, 6 Bflrb. S. C. Rep. 866. The court, in such cases, is authorized to

exercise a souad discretion as to the custody of the child. The right of the mother was sus- •

tained in liubaiiaa v. Armstrong, i,15 Barb. 247,) in opposition to the cluim of the putative

father.

Vol. II. 15
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haps the putative father might assert a right to the custody

of the child as against a stranger. =i

There are cases in which the courts of equity have regarded

bastards as having strong claims to equitable protection, and

have decreed a specific performance of voluntary settlements

made by the father in favour of the mother of her natural

child.'' On the other hand, there are cases in which the

courts of equity have withheld from the illegitimate child

every favourable intendment which the lawful heir would

have been entitled to as of course. Thus, in Fursaker v.

Hdbinson,'- a natural daughter brought her bill against the

heir at law, to supply a defective conveyance from her father

to her, but the chancellor refused to assist her, on the ground

that she was a mere stranger, being imdlius fiUa, and not

taken notice of by the law as a daughter, and that the father

was not under any legal obligation to provide for her as a

child, though he might be obliged by the law of nature, and
so the conveyance was voluntary, and without any considera-

tion. This hard decision was made by Lord Cowper, in

1717 ; but the language of Lord Ch. J. King, in a subsequent

case, to which I have just alluded,'' is certainly much more
conformable to justice and humanity. " If a man,"

*217 says he, *" does mislead an innocent woman, it is both

reason and justice that he should make her reparation.

The case is stronger in respect to the innocent child, whom
the father has occasioned to be brought into the world in this

shameful manner, and for whom, in justice, he ought to pro-

vide." In Knye v. Moore,'' the vice-chancellor, in pursuance

of the doctrine of Lord King, assisted to uphold and enforce

a deed by the father, making provision for the mother and

his illegitimate children after his deatli. So, in Pratt v.

' Rex V. Cornforth, Sir. Rep. 1162. A person standing in loco parentis has been

allowed to maiotaia an action on the case per quod servitium amisit, for the abduc-

tion of his daughter's illegitimate offspring. Moritz v. Gamhart, 7 Watts, 302.

b Marchioness of Annandale v. Harris, 2 P. Wms. Rep. 432. Horton v. Gibson,

4 S, Oar. Equity Rep. 139. Bunn v. Winthrop, 1 Johns. Ok. Rep. S38.

° free, in CA. 475. l^y. (7a«. ^6r. 123. pi. 9. Gilb. Eq. Rep. Ug. Oilb. F.

R. 2B6.

4 Marchioness of Annandale v. Harris, 2 P. Wms. Rep, 432.

= 1 Simons' & Stuart's Rep. 61.
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Flamer,'^ a devise by the father to an unborn illegitimate

child, in which the mother was described, was held valid

;

and there are other cases in which bequests by will, in favour

of illegitimate children, have been liberally sustained.''

* 5 Harr. it Johns, Rep. 10.

' Beachcroft v. Beachcroft, 1 Madd. Rep. 234. PhiL ed. Gardner v. Heyer, 2

Paige's Rep. 11. But in Wilkinson v. Wilkinson, before V. Ch. Bruce, 1842, a

provision in favour of future illegitimate children was held to be clearly void".

JSf. T. legal Observer, vol. i. 191. 1 Younge d 0. Rep. 661.



LECTURE XXX.

OF GTJAEDIAJT AND WAED.

The relation of guardian and ward is nearly allied to that

of parent and child. It applies to children during their

minority, and may exist during the lives of the parents, if the

infant hecomes vested with property ; but it usually takes

place on the death of the father, and the guardian is intended

to supply his place.

There are two kinds of guardianship ; one by the common
law, and the other by statute ; and there were three kinds of

guardians at common law, viz: guardian by nature, guardian

by nurture and guardian in socage.*

(1.) Guardian iy nature is the father, and, on his death,

the mother ;(1) and this guardianship extends to the age of

twenty-one years of the child, and it extends only to the cus-

tody of his person, and it yielded to guardianship in socage.''

It was doubted for some time in the books, whether the guar-

dian by nature was entitled to the possession of the pei'sonal

estate of the infant, and could give a competent discharge to

an executor on the payment of a legacy belonging to the

child ; and it was finally understood that he could uot.<= It

would seem, therefore, that if a child becomes vested with

personal property only, in the lifetime of the father, there is

» Co. Lilt. 88. b. 3 Co. 37. b.

' Co. Lilt. 74. a. Lilt. sec. J23. Co. Lilt. 87. b. 88. Hargia%e'e note, 12.

The King v. Tboip, 6 Med. Jiep. 221. Jackeon y. Cunib8, 7 Couen's Rep. 36. 2

Wendell'K Hep. 153. S. C.

« Dayley v. Talfenj, 1 P. Wms. 285. Cunnirgbam v. Harris, cited in 3 £ro.

186. Genet v. Tallmadge, 1 Johns. Ch. Hep. 3. Miles v. Bojdcn, 3 Pick. Hep.

213.

(t) At cominon law, the roollier, as guardian by nature or for nurture, has no control over the

estate of the minor. Perkins t. Djcr, 6 Georgia li. 401.
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no person strictly entitled to take it as guardian, until a guar-

dian has been duly appointed by some public authority;

though if real estate vests in the infant, the guardian in

socage, or a substitute for such a guardian provided by

statute, will be authorized to take charge of the whole estate,

real and personal. The father has the first title to guardian-

ship by nature, and the mother the second ; and, according to

the strict language of our law, says Mr. Hargrave,* only the

heir apparent can be the subject of guardianship by nature,

and therefore it is doubted whether such a guardianship can

be of a daughter, whose heirship is presumptive, and not ap-

parent. But as all the children, male and female, equally

inherit with us, the guardianship by nature would seem to

extend to all the children, and this may be said to be a natu-

ral and inherent right in the father, as to all his children,

during their minority.'' The court of chancery, for just cause,

may interpose and control that authority and discretion

which the father has in general in the education and manage-

ment of his child. <= (1) In De Mcmneville v. De Mann&ville,^

Lord Eldon restrained a father from doing any act towards

' Note 66 to lib. 2 Go. Lilt.

' Maephemon on InfanU, p. 61.

<= 2 Fonb. Tr. of Equity, 234. note. Creuze t. Hunter, 2 Cox's Rep. 242. •

* 10 Vesey, 62. The priociple recognised and enforced by the cases of Creuze

V. Hunter, Rex v. De Manneville, 5 East, 221, and De Manneville v. De Manne-

ville, and by the case of The People, ex relat. Barry v. Mercein, decided upon

habeas corpus by the chancellor of the state of New-York, in August, 1839, 8

Paige's Rep. 47, and afterwards by Judge Inglis, in New-York, in 1840, is, that the

court of chancery will not permit an infant too young to choose for itself, and

being a natural-born citizen, to be takenfrom its mother against her consent, to be

delivered to an alien father, to be carried abroad out of the country, whatever may

be the merits of the difficulties causing a separation between husband and wife,

and notwithstanding the domicil of the wife be that of her husband. The child

born in the United States owes natural allegiance and has independent rights, and

one is to reside where he was born, when the mother, born here also, and lawfully

and actually a resident here, will not consent to his removal, and he is too young

to choose for bimsel£

(1) Such conduct on the part of a parent as shows him destitute of parental affection, has been

declared sufficient to authorize a court of chancery to place his children in the custody of a

guardian. Cowls t. Cowls, 3 GUm. B. 435. See a case " Anonymous,'" 11 Eng. L. & K
R. 2S2.

In the matter of Flyn, 12 Engllnli. Jurist (.Oliy.) Rep. 713, (1S48,) the paramount right of the

father was maintained in a strilcing case. See Begina v. Smith, 16 Eng. L. & E. R- 221.
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removal of his infant child out of the kingdom, and he said

that the jurisdiction of the court of chancery to control the

right of the ta.\h.&vprimafacie to the person of his child, was

unquestionably established. He admitted, however, that the

jurisdiction was questioned by Mr. Hargrave ;'^ but it was, on

the other hand, supported with equal ability by M. Fon-

blanque. In the case of Wellesley v. DuTce of Beaufort,'^ the

Lord Chancellor, after a vefy able and thorough investiga-

tion, refused to restore to a father the custody of his

*221 infant *children, on the ground that his character and

immoral conduct rendered him unfit to be their guar-

dian ; and the decision was, in 1828, aflSrmed by the house

of lords. The jurisdiction of chancery, and the fitness of its

exercise in that instance, were finally established.^ (1)

(2.) Guardianship lyy nurture occurs only when the infant

is without any other guardian, and it belongs exclusively to

the parents, first to the father, and then to the mother. It

extends only to the person, and determines when the infant

- Note "70 to Oo. Zitt. 89. a.

i" 2 Russell's Rep. \. Wood v. Wood, 5 Paige, 605. S. P.

• Wellesley v. Wellesley, 1 Dow. N. S. 162. 2 Bligh's Pari. R. N. S. 124. S. C.

That case was accompanied and followed by veiy profound discussion. In a

panaphlet, attributed to the pen of Mr. Beames, entitled " Observations upon the

power exercised by the court of chancery, of depriving a father of the custody of

his children," the power was deeUDed veiy questionable in point of authority as

well as policy. On the other hand, in a treatise published by Mr. Ram, a barrister,

and in an article in the Quarterly Review, No. 77, the policy and wisdom of the

jurisdiction, as asserted in the court of chanceiy and confirmed in the house of

lords, were ably vindicated, and shown to be connected with the great moral con-

siderations arising out of the nearest ties of social life. Attempts have been made

to control the father's right to the custody of his infant children, by a legacy given

by a stranger to an infant, and the appointment by him of a guardian in conse-

quence thereof. But it is settled that a legacy or gift to a child confers no right

to control the father's care of the child, and no person can defeat the father's right

of guardianship by such means. If, however, the father accedes to the conditions of

the gift, and surrenders up bis control of the child's education, the court of chan-

cery will not suSer him to retract it. Lord Thurlow, in Powell v. Cleaver, 2 Bro.

600. Colston v. Morris, 6 Madd. 89. Lyons v. Blenkin, 1 Jae. 245. See, also, the

Etna, War^s Rep. 464, and Storjfs Coin, on Eq. Jurisprudence, vol. iL 574—681,

where the jurisdiction of the court of chancery on this subject is fully examined

and sustained.

(1) Warde v. Warde, 2 FMlHps^ Ch. B. 786.
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arrives at the age of fourteen, in the case both of males and

females. As it is concurrent with guardianship by nature, it

is in effect merged in the higher and more durable title of

guardian by nature. » This guardianship is said to apply

only to the younger children, who are not heirs apparent

;

and as all the children inherit equally under our laws, it

would seem that this species of guardianship has become ob-

solete.

(3.) Guardian in socage has the custody of the

*infant's lands, as well as of his person.'' It applies *222

only to lands which the infant acquires by descent;"

and the common law gave this guardianship to the next of

blood to the child, to whom the inheritance could notpossihly

descend ; and therefore, if the land descended to the heir on

the part of the father, the mother, or other next relation on

the part of the mother, had the wardship ; and sO if the land

descended to the heir on the part of the mother, the father,

or his next of blood, had the wardship."* These guardians in

socage cease when the child arrives at the age of fourteen

years, for he is then entitled to elect his own guardian, and

oust the guardian in socage, and they are then accountable

to the heir for the rents and profits of the estate.^ If the in-

fant, at that age, does not elect a guardian, the guardian in

socage continues.^ The common law, like the law of Solon,s

was strenuous in rejecting all persons to whom the inherit-

ance might possibly arrive, and its advocates triumph in this

respect over the civil law,!* which committed the burden of

the guardianship to the person who was entitled to the emol-

ument of the succession. As we have admitted the half

blood to inherit equally with the whole blood, this jealous

* 3 Go. 38. b. ffarg. note 61 to lib. 2 Co. Litt. Com. Big. tit. Guardian, D.

' Com. Dig. to Guardian, B.

- Quadiing v. Downs, 2 Mod. Rep. 116.

> Lift. sec. 123. Quadi'ing v. Downs, 2 Mod. Rep. 116.

« Liu. iliid.

' The King v. Pearson, Andrew's Rep. 313. The guai-dian in socage has lawful

possession of the lands, and he may maintain actions of trespass or ejectment

in respect to the lands of the ward. Byrne y. Van Hoesen, 5 Johns. Rep. 65

Jackson t. De Watts, 1 ibid. 167.

e Poller's Greek Antiq. vol. i. Hi.
> Co. Liu. 88. b. 1 Blacks. Com. 462.
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rule would, still more extensively with us, prevent relations

by blood from being guardians in socage. The law of Scot-

land and the ancient law of France took a middle course,

and may be supposed, in that respect, to have been founded

in more wisdom than either the civil or the common law.

They committed the pupil's estate to the person entitled to

the legal succession, because he is most interested in preserv-

ing it from waste ; but excluded him from the custo-

*223 dy of the pupil's person, because *his interest is placed

in opposition to the life of the pupil.'' And yet, per-

haps, the English, the Scotch and the French laws, equally

proceeded on too great a distrust of the ordinary integrity of

mankind. They might, with equal propriety, have deprived

children of the custody and maintenance of their aged and

impotent parents. It is equally a mistake in politics and in

law, to consider mankind degraded to the lo'rtrest depths of

vice, or to suppose them acting under the uniform gpvern-

ment of virtue. Man has a mixed character, and practical

wisdom does not admit of such extreme conclusions. The

old rule against committing the custody of the person and

estate of a lunatic to the heir at law, has been overruled as

unreasonable.'' If a presumption must be indulged, as was

observed in one of the cases, it would be in favour of kinder

treatment, and more patient fortitude, from a daughter as

committee of the person and estate of an aged and afflicted

mother, than from the collateral kindred. The fears and pre-

cautions of the lawgiver on this subject imply, according to

Montesquieu, a melancholy consciousness of the corruption of

public morals. <=

This guardianship is a personal trust, and is not transmis-

sible by succession, nor devisable, nor assignable. It extends,

not only to the person and all the socage estate, but to he-

reditaments which do not lie in temire, and to the personal

estate. This is the opinion of Mr. Hargrave, and he supports

it by strong reasons ;* notwithstanding, it is admitted, that

» Erskine's Inst. p. 79. Hallam on the Middle Ages, vol. i. p. 106.

" Dormer's Case, 2 P. Wms. 262. In the matter of Livingston, 1 Johns. Ch.

Rep. 436. Lord Harwicke, in 2 Atk. Sep. 14.

° Esprit des Loix, liv. 19. ch. 24.

4 Note 67 to lib. 2 Co. Litt.
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the title to guardianship in socage cannot arise unless the

infant be seised of lands held in socage. This guardianship

in socage may be considered as gone into disuse, and it can

hardly be said to exist in this country, for the guardian

*must be some relation by blood, who cannot possibly *224:

inherit, and such a case can rarely exist. By the

New- York Eevised Statutes,^ where an estate in lands be-

comes vested in an infant, the guardianship of such infant,

with the rights, powers and duties of a guardian in socage,

belong to the father of the infant ; and if there be no father,

to the mother ; and if there be neither, then to the nearest

and eldest relative of full age, not being under any legal in-

capacity ; and as between relatives of the same degree of con-

sanguinity, males are preferred. But the rights and authority

of every such guardian are superseded in all cases where a

guardian is appointed by the deed or last will of the father of

the infant, or in default thereof, by the surrogate of the coun-

ty where the minor resides.'' Surrogates have the same

power to allow and appoint guardians as is possessed by the

chancellor ; and as the powers and jurisdiction of the court

of chancery are declared<= to be co-extensive with the same

powers and jurisdiction in England, with the exceptions, ad-

ditions and limitations created and imposed by the constitu-

tion and laws, it is to be inferred that the chancellor of New-
York retains the jurisdiction over infants, which belongs to

the chancellor in England, and which belonged to the chan-

cellor of New-Tork prior to the first of January, 1830, when
the Revised Statutes took eifect.

(4.) Testamentary guardianships, to which I have already

alluded, are founded on the deed or last will of the father,

and they supersede the claims of any other guardian, and

-extend to the person and real and personal estate of the

child, and continue until the child arrives at full age. This

power in the father to constitute a guardian by deed or will,

was given by the statute of 12 Charles II., and it has

been pretty extensively *adopted in this country. *225

• Vol. ii. 3d edit. p. 2.

• N. y. Revised Statutes, vol. i. p. "719. sec. 7. Vol. ii. p. 151. sec. 4, 5, 6.

> Ibid. vol. ii. p. 173. sec. 36.
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It is a personal trust, and is not assignable.* A will

merely appointing a testamentary guardian need not be
proved; and though the statute speaks of appointment iy

deed, as well as by will, yet such a disposition by deed may
be revoked by will ; and it is evident, from the language of

the English statute, and from the reason of the thing, that the

deed there mentioned is only a testamentary instrument in

the form of a deed, and to operate only in the event of the

father's death.'' Though the statute law^ in this country,

which have adopted or followed the provisions in the English

statute, may have abridged its explanatory and verbose phra-

seology, it is not to be presumed that they intended to vary

the construction of it. These parental guardians may be ap-

pointed by the father, whether he be of full age or a minor,

and to any child being a minor, and unmarried. = The better

» Eyre t. Countess of Shaftesbury, 2 P. Wms. J 21. Gilchrist, J., iu Balch v.

Smith, 12 N. H. Rep. 441.

'' Lord Shaftesbury T. Hannam, i^incA's Rep. 323. Lord Eldon, in Ex parte

the Earl of Ilchester, 7 Vesey, Se"?. The statute of Ohio, in 1831, very properly

drops the word deed, and gives the father the power of appointing by mil, a testa-

mentary guardian to his infant and unmarried child. But the stjitute in Ifortb

Carolina, Georgia and Tennessee, says expressly, that the father may by deed,

executed in his lifetime, or by his last will and testament, in writing, dispose of the

custody and tuition of his children during their minority. N. C. R. S. 1 837, p. 306.

Statute Laws of 2'enne.isee, 1836, p. 366. Hotchkiss, Code of Georgia, 1845, p. 333.

" N. T. Revised Statutes, vol. ii. p. 150. sec. 1, 2, 3. Statutes of N^w-Jersey of

1795. Elmers Digest, 598. Act of Virginia, 1792. V. R. C. vol. i. p. 240.

Statute of Pennsylvania. Purdon's Dig. 971. Chases Statutes of Ohio, vol. iii.

1788. Statute of Alabama, of 1822, all allow a father, being a minor, to appoint

a testamentary guardian, who should have the powers of a guardian in common

socage. This testamentary power was copied from the statute 12 Car. II. c. 24-

The statute of 1 Vict. c. 26, has taken away from an infant father the power to

appoint a testamentary guardian. But it is said that the power given by the

statute of 12 Car. II., to the infant father, to appoint a guardian by deed, is stilly

retained. The Massachusetts Revised Statutes of 1835, part 2. tit. 4. ch. 69. IWd.

tit. 7. ch. 79, requires security from every testamentaiy guardian or trustee,

appointed by will, for minors or others, unless the will directs otherwise, and the

trustee's powers and duties are prescribed with considerable minuteness. It was

declared by statute in Massachusetts, in 1837, that the man-iage of a female

guardian operated as an extinguishment of her authority as guardian, and that the

husband did not succeed as guardian in her right. The statute of Illinois, of 1835,

gives the power by deed or last will, to the mother as well as to the father, if she

be sole, and the father has made no such disposition. Though a testator by will

directs his executors, out of the proceeds of a specified bequest to his infant son.

to educate.Jniin, that provision does not of itself make the executors testamentaiy
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opinion is, that such a testamentary guardian will continue

till the age of twenty-one, though the infant be a female, and

marry in the mean time, if the will be explicit as to the dura-

tion of the trust ; for the statute gives that authority to the

father. It has been held, that the marriage of a daughter will

determine the guardianship as to her, though not so as to a

son until he comes of age ; and Lord Hardwicke said, in

Mendes v. Mendes,^ that it had been so adjudged in Lord
Shaftesbury's case. But, in the subsequent case of Roach v.

Ga/rvan,^ the language of the chancellor was, that the mar-

riage would not, of itself, determine a guardianship, though

the court would never appoint a guardian to a married fe-

male infant. The latter cases lead to the conclusion that the

marriage of a female infant does not absolutely determine

the guardianship, and that it would require a special

*order in chancery to do it.<= The cases are not very *226

clear and consistent on this point. It would be quite

reasonable that the marriage of a female ward should deter-

mine the guardianship, both as to her person and her estate, if

she married an adult. Itoughttobesoastoherperson,butnot

as to her estate, if she married a minor. Upon the marriage

guardians, for it is only instruction or direction as to the education of the infant,

and does not imply the custody or charge of the person. Kevan v. Walker, 1

1

Leigh's Rep. 414.

» 1 Ves. 89. 3 Ath Rep. 619.

' 1 Vesey, 160.

"= In the matter of Wbitaker, 4 Johns. Oh. Rep. 380. It was decided, in Jones

v. Ward, 10 Yerger, 160, that guardianship as to a female ward ceases upon her

marriage under age. In England, it is quite of course to appoint a new guardian

in such a case. 8 Simons, 846. The court of chancery rarely removes a testa-

mentary guardian duly appointed, though it will interfere and impose such restric-

tions as will prevent an abuse of the trust. Goodall v. Harris, 2 P- Wms. 560.

Roach V. Garvan, 1 Vesey, 1 60, and the note of Mr. Bell, ibid. There seems to be

no sufficient ground for the doubt in some of the books, that a testamentary guar-

dian cannot be removed. Story's Coni. on Eg. Jurisprudence, vol. ii. p. 572, note.

When a,feme sole, appointed guardian of her infant, married, the court directed an

inquiry whether she had not thereby deprived herself of the guardianship, as she

was no longer sui juris ; though it seems she might be re-appointed under new

sureties. (1) Gornall, Matter of. Rolls Court at Westminster, May, 1839.

(1) A married -woman may be made a guardian with the assent of her husband, but not other-

wise. Palmer v. Oalcly, 2 Doiig. Mich, B. 488.
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of a male ward, the guardianship continues as to his estate,

though it has been thought otherwise as to his person.^ (1)

(5.) The distinction of guardians by nature, and by socage,

seems now to be lost or gone into oblivion, and those several

kinds of guardian have become essentially superseded iifprac-

tice by the chancery gua/rdians, or guardians appointed by
the court of chancery, or by the surrogates in the respective

counties of New-York, and by courts of similar character,

and having jurisdiction of testamentary matters, in the other

states of the Union.'' Testamentary guardians are not very

common, and all other guardians are now appointed by the

one or the other of those jurisdictions. The power of the

chancellor to appoint guardians for infants who have no tes-

tamentary or statute guardian, is a branch of his general ju-

risdiction over minors and their estates, and that jurisdiction

has been long and unquestionably settled.^ The chancery

guardian continues until the majority of the infant, and is not

controlled by the election of the infant when he arrives

at the age of fourteen. "^ K there be no testamentary

» Reeve's DomeHic Relations, p. S28. By the civil law, marriage did not confer

on a minor tfae privileges of majority. Dig. 4.4. 2 Code, 5. 37. 12, but the laws

of modern nations are very diverse on the effect of marriage upon minors. Mar-

riage is an emancipation of the minor to full rights by the French and Dutch laws.

Code Civil, art 476. Voet ad Pand. 4. 4. 6. VanderlhiderCt Inst. b. 1. ch. 5.

sec. 7.

^ In Pennsylvania the orphan's court has plenary power to appoint and control

guardians, and regulate the maintenance of infants ; and in Ohio the courts of com-

mon pleas ; and in New-Jersey the ordinary or orphan's courtj or the surrogate, as

the case miiy be; and in Massachusetts, Connecticut and other states, the court of

probate of the county have the power. In North Carolina the superior and county

court-' and the court of chancery, seem to have concurrent jurisdiction over orphans

and their estates. N. C. R. S. 1837, pp. 307. 313

" Harg. n. 16 to Co. Litt. 88 b. 2 Fuub. Tr. Eq. 228. n. 10 Vcney, 63. Sir J.

Jekyll, in Kyre v. Countess of Shaftesbury. 2 P. Wms. 118, 119. The usual order

in the appointment of a guardian for a minor under fourteen, the father being dead,

is, (1.) to the mother, if unmarried, (2.) the paternal, and (3.) the maternal grand-

father. (4.) to one or more uncles on the father's side, (5.) to the one or more uncles

on the ni'^ther's side, (6.) to any other proper person.

^ In the matter of Nicoll, 1 Johns. Ch. Rej,. 25. N. Y. Revised Statutes, vol. ii.

p. 151, sec. 10. In Maryland it is provided by statute that infant females, at the

age of sixteen, shall be entitled to demand and receive from their guardians, pos-

(1) "Where Ihce are Iwo guardians, one of them can mainrain an action aj^ainst the other for

removing llie ward from (he custody of the former without her consent. Gilbert v. Schwenk,

14 ilees. iSi WeUl. R. 488.
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*guardiaii, the surrogate or judge of probate is au- *227

thorized to allow of guardians who shall be chosen by
infants of the age of fourteen years, and to appoint guardians

for such as shall be within that age, in as full and ample a

manner as the chancellor may appoint or allow the same,

Tipon the guardian giving adequate security for the faithful

discharge of his trust; and upon due cause shown, and due

inquiry made, the surrogate, who appointed a guardian, may
remove him from his trust, and appoint another in his stead. ^

Guardians are liable to be cited and compelled to account be-

fore the surrogate, but his powers in these respects are not ex-

clusive. The general jurisdiction over every guardian, how-

ever appointed, still resides in chancery ; and a guardian ap-

pointed by the surrogate, or by will, is as much under the

superintendence and control of the court of chancery, and of

the power of removal by it, as if he were appointed by the

court.''

session of their real and personal estate, and at tbe age of eighteen they have a

capacity to devise real estate. But these are exceptions to the general rule of the

common law, and in other respects the legal minority and disability of infancy of

females as well of as males, continues until the age of twenty-one. Davis v. Jacquin,

5 Harr. & Johns. Hep. 100. She cannot execute a release to her guardian under

the age of twenty-one. Fridge v. State, 3 Gill. & Johns. Rep, 103.

> ]Sr. Y. Revised Statulex, vol. ii. pp. 150—152, sec. 4, 5, 6. 10—19. Mass.

Revised Slatntes, 1835. The competent age of the infant for chooi;ing a guardian

is usually fixed at fourteen in males, and when a difference is made between tbe

age of the sexes in this case, it is twelve in females. This was the ancient statute

rule in Connecticut, and it was declared by statute in 1821, and in Ohio by statute

in 1824.

' In the matter of Andrews, 1 Johns. Ch. Rep. 99. Ex parte Crumb, 2 Johns.

Ch. Rep. 439. Duke of Beaufort v. Berly, 1 P. Wms. 700. N. Y. Revised Stat-

utes, vol. iL pp. 152, 153. 220. The rights and powers of the guardians over the

person and property of their wards are, like the rights and authorities of executors

and administrators, strictly local, and cannot be exercised in other states, for they

come witliin the same reas(jning and authority. Morrel v. Dickey, 1 Johns. Ch.

Rep. 15H. Sabin v. Oilman, I TV'. //. Rep. 193. Armstrong v. Lear, 12 Wheaton,

169. Stori/'.-! Com. on the Conflict of Laws, 414. Nor have they any authority

over the real property of their wards situated in other countries, for such property

is governed by the law rei sitce. Story, ibid. 414—417. But a guardian may

change the domicil of his ward, ao as to affect the right of succession to personal

property, if it be done in gooil faith. See Pottinger v. Wightman, 3 Merivale's

Rep. 67, where the question as to the power of the guardian, being aho a widow

and mother of the minor, to transfer the domicil of the minor, is dit-cussed by coun-

sel with great learning, and tbe competency of the surviving parent as a guardian
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The practice in chancery, on the appointment of a guar-

dian, is to require a master's report approving of the person

and security offered. The court may, in its discretion, ap-

point one person guardian of the person, and another guar-

dian of the estate ; in like manner as in the cases of idiots and
lunatics, there may be one committee of the person, and an-

other of the estate. The guardian or committee of the estate

always is required to give adequate security, but the guardian

or committee of the person gives none.

*228 *The guardian of the estate has no further concern

with, or control over, the real estate,than what relates

to the leasing of it, and the reception of the rents and proiits,

and it is his duty to place the ward's land upon lease.* He
has such an interest in the estate of his ward aa to enable

him to avow for damage feasant, and to bring trespass or

ejectment in his own name. These were common law rights

belonging to the guardian in socage, and they apply to the

general guardian at the present day."* He may lease during

to do it, is shown to rest not only upon principle, but upon the soundest foreign

authority ; and J. Voet, Rodenburgb, Bynkershoeck and Pothier, are cited for the

purpose. The same principle is adopted in this countiy. Holyoke v. Haskins, 6

Pick. Hep. 20. The case decided by Sir William Grant was one- in which the

guardian was also the mother of the infant, and the continental authorities referred

to, speak of the power of the surviving parent to change the domicil of the child, if

not done fraudulently, with a view to change the succession. Pothier agrees to

that, but denies that a guardian only in that character can do it. The French and

Louisiana civil codes declare that the minor has his domicil at that of his father,

mother or tutor. Code ChU of France, u. 108, of Louiniana, art 48. A contrary

decision was made in School Directors v. James, 2 Watts & Serg. 568, and it was
held, that though the domicil of the parent was the domicil of the child, it was not

necessarily so in the case of a guardian. The parent's influence in this case springs

from the institution of marriage and families, and the leanied Ch. J. Gibson fol-

lowed the doubt of Mr. Justice Stoiy, and confined the power of changing the in-

fant's domicil to the parent, qua parent. It would rather seem to me, that if there

be no competent parent living, and the guardian be duly appointed, that he may and

ought, when acting in good faith and reasonably in his character of guardian, to be

able to shift the infant's domicil with his own, and that the foreign authorities to

that point have the best reason on their side. The objection against the guardian's

power in such a case appears to me to be too refined and speculative.

• Genet v. Tallmadge, 1 Johns. Ch. Rep. 561. Jones y. Ward, 10 Yerger,

160.

• Shepland v. Royle, Cro. J. 98. Byrne v. Van Hoesen, 5 Johns. Rep. 66.

King V. Inhabitants of Oakley, 10 East, 491. But the guardian or committee of
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the minority of the ward, and no longer," but he cannot sell

without the authority of the court of chancery. Pie may sell

the personal estate for the purposes of the trust, without a pre-

vious order of the court.'' Whenever it becomes necessary to

have the real estate of an infant sold, there must be a guar-

dian specially appointed for that purpose ; and the sale is made
under the direction of the court of chancery, and the applica-

tion and disposition of the proceeds are to be under its order

;

for in respect to such proceedings, the infant is considered a

ward of the court." The only material restriction in New-
York on the power and discretion of the court of chancery in

this case is, that no estate of an infant can be sold against

the provisions of any last will, or of any conveyance by which
the estate was vested in the infant. But the provisions of the

law have been held not to apply ordinarily to the case of a

female infant who is married. The power given to the

court to order a *sale of the real estate of infants, was *229

intended for their better maintenance and education.

a lunatic caDnot make leases and bring ejectments in his own name, without

special statute authority. This was the rule at common law. Knipe v. Palmer, 2

Wilson, 130; and it is the rule in North Carolina, (3 Iredell, 389,) whose courts

follow more strictly the English law, and are less influenced by American state

decisions than perhaps any state in the Union.

' Doe V. Hodgson, 2 Wils. 129. 135. Field v. Schieffelin, "7 Johns. Oh. Rep.

164. But the guardian's lease of the infaut's lands for a term of years, extending'

beyond the infant's age of 14 years, is voidable, provided the infant be then

entitled to choose his own guardian, and it may be avoided by the subsequent

guardian chosen by the infant. Snook v. Sutton, 5 Hahtead, 133.

"> Field V. Schieffelin, 1 Johns. Gh. Rep. 150. Ellis v. Essex M. Bridge, 2 Pick.

Rep. 243. The sale of personal estate of the infant ceslui que trust, without

a previous order in chancery, if fair, would undoubtedly be good as to the pur-

chaser; but the safer course for the guardian is, to have a previous order in

chancery.

"= N. Y. Revised Statutes, vol. ii. p. 194, sec. 170—180. Act of Congress of

March 3d, 184S, ch. 87, as to the chancery sale of the real estate of infants

within the Distnct of Columbia. In Maryland, the chancellor, by a statute pro-

vision, may order the real estate descending to infants to be sold for the payment

of debts. And in Ohio, the courts of common pleas appoint guardians, and may
authorize them to .sell the real and personal estate of the ward in any county of

the state; and all guardians, whether appointed by the courts or testamentary,

must account before the court every two years ; but the ward may open the

accounts within two years after he comes of age. Act of Maryland, 1785.

Statute of Ohio, February 6, 1824. Lessee of Maxsom v. Sawyer, 12 Ohio

R. 195.
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and not that the proceeds should be placed at the disposition

of the husband.^

In addition to these general guardians, every court has the

incidental power to appoint a guardian ad litem, and in many
castes the general guardian will not be received as of course,

without a special order for the purpose.''

The guardian's trust is one of .obligation and duty, and not

one of speculation and profit^ He cannot reap any benefit

from the use of the ward's money. He cannot act for his

own benefit in any contract, or purchase, or sale, as to the

subject of the trust. (1) If he settles a debt upon beneficial

terms, or purchases it at a discount, the advantage is to ac-

crue entirely to the infant's benefit. He is liable to an action

of account at common law by the infant, after he comes of

age ; and the infant, while under age, may, by his next friend,

call the guardian to account by a bill in chancery."= Every

* Matter of Whitaker, 4 Johns. Oh. Rep. 378. The Revised Statutes of New-
York have not altered, essentially, the phraseology of the law as it stood when
the decision in the case of Whitaker was made. The language of the statute is

sufficiently comprehensive to embrace the case, and there may be instances in

which it would be necessary that the estate of a female married infant should be

sold, as where the hubband absconds and leaves her destitute. The case referred

to presumed that the power to direct a sale still resided in the court of chancery,

to be exercised in special cases. In Connecticut, the courts of probate, on due

application and for reasonable cause, may order the sale of the real estate of

any minor. Statutes of Connecticut, 1838, p. 331 ; and this power is generally

conferred by statute in the several states, in the courts of consistorial jurisdic-

tion,

^ Harg. note 70, and note 220 to lib. 2 Go. Litt. Huckle v. Wye, Oarlh. 255.

Whoever enters upon the estate of an infant, is considered in equity as entering

in the cliaracter of guardian ; and after the infant comes of age, he may, by a bill

in chancery, recover the mesne profits. Morgan v. Morgan, 1 Atk. 489. Drury v.

Conner, 1 Harris & (Jill, 220.

" By the practice in chancery, an infant is allowed one year after he arrives of

age to investigate the guardian's accounts, and to surcharge and falsify if they be

found wrong, and the guardian is not entitled to an absolute discharge until the

expiration of that time. In the matter of Van Home, 7 /'aijp, 46. The courts of

equity throw a vigilant and jealous care over the dealings of guardians with infants

on their coming of age. If there be a pecuniary transaction between guardian and

child just after the latter becomes of age, and without any benefit moving to the

(1) Dietorich v. Heft, 5 Barr's R. 67. Clowes v. Van Antwerp, 4 Barb. S. C. Rep. 416. The
guardian of an iufanl has not the power to enter into marriage articles with her intended hus-

band, which shall be oliligatory on her. llealy v. Eowan, 6 Gratl. 414
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guardian in socage, and every general guardian, whether

testamentary or appointed, is hound to keep safely the real

and personal estate of his ward, and to account for the per-

sonal estate, and the issues and profits of the real estate; and

if he makes or suffers any waste, sale or destruction of

the inheritance, *he is liable to be removed, and to *230

answer in treble damages.* If the guardian has been

guilty of negligence in the keeping or disposition of the in-

fant's money, whereby the estate has incurred loss, the guar-

dian will be obliged to sustain that loss.i" The guardian must

child, as ia the case of gifts, the presumption is, that undue influence has been

employed, and that presumption must be rebutted by adequate proof. Archer v,

Hudson, 7 Btaxan, 651. The courts set aside such transactions on the ground of

public utility and policy, though there be no actual unfairness in the case. Hylton

V. Hylton, 2 Veaeyjun. 547. See Gale v. Wells, 12 Barb. R. 8t. A settlement

out of court, between a guardian and his former ward, is a release to the guar-

dian, has been held not to be a compliance with the guardian's bond to render an

account when required by the coui-t. Kithredge v. Betton, 14 N. Hainp. R. 401.

Gregg v. Gregg, \5 N. Hamp. R. 190.

= N. T. Revised Statutes, vol. ii, p. 163. sec. 20, 21. The statute law of Tennes-

see is very strict and mbnitoiy respecting the fidelity of executors, administrators

and guardians. The act of 1837, ch. 125, 1'equires them to settle theu' accounts

with the clerk of the county court once a year ; and if they neglect to do so for

thirty days after being called upon by the clerk, they are liable to indictment, and

the attorney-general is bound ex officio to prefer the indictment. The supreme

court thinks the laws to be admirably adapted to preserve the property of cestui

ffue trusts, and the fidelity of these trustees. State v. Parrish, Nashville, Dec 1843.

Guardians are allowed for then- reasonable expenses, and the same rates of com-

pensation (iV. Y. Revised Statutes, vol. ii. p. 163. sec 22. Mass. Revised Statutes,

part 2. tit. 7. ch. 79) for their services, as provided by law for executors ; and for

that, see infra, p. 420.

Guardians and trustees of the moneyed concerns of others are answerable for

any misapplication or unauthorized dealings with the trust moneys or stock. The
rule on tliis subject is very strict. (1) All persons acting in a fiduciary character

are bound to use the same care and management that a prudent man would exer-

cise over his own affairs. What is the requisite diligence, will depend on the

attendant circumstances. Glover v. Glover, 1 M'Mullen's S. 0. Rep. 163. A
receiver in chancery is answerable fur the loss of moneys by the failure of a banker

with whom they were deposited for security, if the receiver parts with the absolute

control over the fund, and lets a stranger in to control his absolute discretion in the

case. Salway v. Salway, 2 Russell cfc Myhie, 216. (2) So, Lord Eldon, in Ware v.

Polhill, 11 Veaey, 278, and inPhilips, ex parte, 19 Vesey, 122, was very guai'ded in

(1) Stanley's Appeal, 8 Barr'a R. 481. Worrell's Appeal, 9 id. 608.

(2) The receiver of an insolvent corporatioa cannot impeach or disafflrm the lawful acts of

the company, Hyde v. Lynde, 4 Comet, R. 387.

YoL. n. .16
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not conrert the personal estate of the infant into real, or buy
land with the infant's money, without the directitm of the

court of chancery. The power resides in that court to change
the property of infants from real into personal, and from per-

sonal into real, whenever it appears to be manifestly for the

infent's benefit.* It is said that the latter power may be ex-

laying down tile power of the court in changing in&nt's property so as not to

affect the infantas power over it when he comes of age, or to change its descendible

character. Bat as a general rule, in respect to stocks held in trust, such trustees

are not to look beyond the legal title, or to take notice aliunde of trusts chargcaHc

upon the stock. Hartga v. Bank of England, 3 Vetey, 55. Bank v. Parson, 5 ibid.

654. Franklin t. The Bank of England, 1 Ruttdl, 575.

" Earl of Winchelsea y. Norcliffe, 1 Vern. Rep. 434. Inwood v. Tyne, Amh. Rep,

ill. 2 Eden's Rep. 148. 153. S. 0. Ashburton r. Ashburton, 6 Vesey, 6. Hnger

T. Huger, 3 Dett. 8. O. Eq. Rep. 18. Doreey v. Gilbert, 11 Oill it Johnton, 87.

3 'Johns. Ch. Rep. 348. 370. Hedges v. Ricker, 5 id. 163. By the English statute

of 8 i& 9 Vicl. ch. 97, trustees of stock belon^g to an infant or lonatic may give

power to receive dividends. Equity will not interfere in advereum to change real

into personal estate by a sale, without requiring it to retain throughout the

character of the ori^al fund. Foster v. Hilliard, 1 Story's Rep. 77. And it is a

well settted rule in chancery, that when land is directed to be sold and turned

into money, or money is directed to be employed in the purchase of lands, courts

of equity, in dealing with the subject, will consider it that spedes of property into

which it is directed to be converted. What is legally agreed to be done, is con-

sidered as done. Wheldale v. Partridge, 5 Vesq/, 396. Craig v. Leslie, 3

iVheaton, 563. 577—588. Peter t. Beverly, 10 Peters' U. 8. Rep. 533. Hawley

T. Jame^ 5 Paige?s R. 320. Walworth, Chancellor, in Gott v. Cook, 7 Paiges Rep.

534. Cowen, J, in Kane v. Gott, 24 Wendell, 660. Rutherford v. Green, 2

IredelTs N. C. Rep. 122. Reading v. BlackweU, 1 Saldain's C. C. U. 8. Rep. 166.

Rhinehart A Btarrison, ihii. 177. See, also, infra, p. 476, n. The English authori-

ties on this subject are collected in Fanhlanqu^s Eq. vol. i. b. 1. ch. 6. sec. 9. notes

s. t Nealandon Contracts, ch. 3. pp. 48—64. 2 Story on Equity, 99. 585—587.

Burgas Com. on Colonial and Foreign Zatcs, voL ii. 53—57. 2 Jdrman's Powell

on Devises, ch. 4. p. 60 . Leigh d Dalsell on Eq. Conversion, 48, i£c. (1 ) The con-

stitution of New-Jersey, in 1844, art 4. sec 7, prohibits the passing of any private

or special law for the sale of lands belonging to any minor, or other persons under

no legal disability to act for themselves. Before this constitutional provision, the

legislature had the authority in its discretion, and the court of chancery had that

authority in the case of in&nts and lunatics, and I presume it has it still. Snow-

hill v. Snowhill, 2 Oreene, N. J. Ch. R. 20. If; under a power to sell real estate

for certain purposes, a sale be made, and if there be a surplus undisposed of, it

goes to the heir at law as real estate. Leigh d Dalz. on Conversion, 92. Estate

of Tilghman, 5 Wharton, 44. Snowhill t. Err of S., 1 Greene's N.J. Ch. Rep.30.

The doctrine of equitable conversion, as applied to the chauge of real into personal

(1) Meaklngs v. CromweU, 1 Selden B. 136.
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ercised by a guardian or trustee, in a clear and strong case,

without the previous order of a court of equity ; but the infant,

when he arrives at full age, will be entitled, at his election,

to take the land or the money, with interest ; and if he elects

the latter, chancery will take care that justice be done, by
considering the ward as trustee for the guardian of the lands

standing in his name, and will direct the ward to convey.'^ (1)

estate, seems to rest upon the question whether the testator meant to give to the

pi'oduce of real estate, the quality of personality to all intents, or only so far as

respected the particular purpo.ses of the will. Unless the first purpose* be clearly

declared, then so much of the real estate, or the produce thereof, as is not effectually

disposed of by the will, or wanted for the purpose of it, results to the heir at

law. (2) Cruse t. Bailey, 3 P. Wms. 20, Mr. Cox's note thereto. Digby v. Legard,

cited in the note of Mr. Cox. Ackroyd v. Smithson, 1 Bro. G. O. 502, and Lord

Eldon's argument in that case. Amphlett v. Parke, 2 Russell & Mylne, 221,

Wright V. Trustees of Meth. Ep. Church, 1 Hoffman's Oh. Rep. 218—222. In this

last case the authorities are all collected and examined with ability and learning.

So, on the other baud, in Cogan v. Stephens, decided by Sir Christopher Pepys,

the master of the rolls, in November, 1836, and reported in Appendix No. 2 to

Lewin on Trusts. It seems to be equally settled by the powerful decision in that

case, that where the testator directs money to be invested in land for certain pur-

poses, some of which are lawful and take effect, and others fail and become void,

the property so given, after satisfying the lawful purposes, belongs to the next of

kin and not to the heir. This whole doctrine of constructive conversion is fully

discussed, and the cases well examined aud digested in Jarman on Wills, vol. i. ch.

19, Boston edit. 1845, edited by J. C. Perkins, Esq.

» Caplinger v. Stokes, Meig's Tenn. Rep, 115. Eckford v. De Kay, 8 Paiges

Rep. 89. That such a power might be exercised without a previous authority was
intimated in 2 Eden's Rep. 152, 143, and Amh. Rep. 419 ; and it was allowed and

sustained afterwards by the Supreme Court of Pennsylvania, in 1 Ramie's Rep. 266.

But it is an extremely perilous act in a tiiistee, and cannot be recommended. The

court of chancery itself has no inherent original jurisdiction to direct the sale of the

real estate of an infant. The power is derived entirely from statute. Taylor v.

Phillips, 2 Veset/, 23. Russell v. Russell, 1 Molly, 525. Rogers v. Dill, 6 Bill, iV.

Y. R. 415. In Virginia, the guardian cannot apply any part of the principal of the

infant's estate to his education or support, without the previous consent of the

court appointing him. Myers v. Wade, 6 Randolph's Rep. 444. A com't of chan-

cery may, in its discretion, appropriate the capital of the ward, and apply it for

maintenance ; but the guai-dian does it without such order at his peril. Long v.

Norcom, 3 Jredell's N. 0. Rep. 354. In re Lane, 17 Eng. L. & E. R. 162. Vide

supra, p. 193. n. c. If a mother has maintained her infant child without the order

(1) If a guardian advances liis own money to erect buildings on his ward's land, without tho

order of a court, he cannot recover the amount from his ward. Hassard v. Rowe, 11 BarT), B.

24. See White v. Parlier, 8 Barb. B. 43.

(2) Lands devised to executors, to be be sold at their discretion as to time, are not converted

antil sold. Christler t. Meddis, 8 B. Man. B. 35, id. 24T.
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And if the guardian puts the ward's money in trade, the

ward will be equally entitled to elect to take the profits of the

trade, or the principal with compound interest, to meet those

profits when the guardian will not disclose them.^ So, if he

neglects to put the ward's money at interest, but negU-

*231 gently, and for an unreasonable *time, suffers it to lie

idle, or mingles it with his own, the court will charge

him with simple interest, and" in cases of gross delinquency,

with compound interest. These principles are understood to

be well established in the English equity system, and they

apply to trustees of every kind ;'' and the principal authori-

ties upon which they rest were collected and reviewed in the

chancery decisions in New-York, to which it will be sufii-

cient to refer, as they have recognised the same doctrine.^

Those doctrines, with some exceptions, pervade the jurispru-

dence of the United States. *

of the court, she will be entitled only to a liberal indemnity for what she has ex-

pended, without reference to the amount of his fortune, though if the court be

applied to for a prospective allowance, regard may be had to bis fortune. Bruin

V. Knott, in Cb. by Lord Lyndhurst, 1845. It is the general statute law through-

out the United States that the lands of infants may be sold, when their interest or

that of others requires it, in the opinion of the courts having jurisdiction of the

subject. The guardian is the proper person to apply for the authority, and to

exercise it. Statute Law of Kentucky of 1813. R. L. of N. Y. vol. ii. 194.

Prince's Dig. of Laws of Georgia, 1837, pp. 243. 248. 250. Massachusetts Re-

vised Statutes of 1835, part 2. tit. 5. ch. 11, 72. Ibid. tit. cb. 79.

' Docker v. Somes, 2 Mylne & Keene, 665, and notes d and e below.

' They have been applied to a sheriffwho kept money in the hands of his banker

for years, without colour of right. The King v. Villers, 11 Price's Rep. 575.

« Green v. Winter, 1 Johns. Ch. Rep. 26. Dunscomb v. Dunscomb, ibid. 508.

Schieffeliu v. Stewart, ibid. 620. Holdridge v. Gillespie, 2 Johns. Ch. Rep. 30.

Davoue v. Fanning, ibid. 252. Smith v. Smith, 4 Johns. Ch. Rep. 281. Evertson

V. Tappan, 5 Johns. Ch. Rep. 497. Clarkson t. De Peyster, 1 Hopkins' Rep. 424.

Rogers v. Rogers, ibid. 515. The principle on which interest is charged, as against

.trustees who neglect to invest trust moneys, or unduly misapply thera, and the

E^utborities, both in England and in the Roman jurisprudence, in which the justice

and policy of the rule are explained and enforced, are referred to and discussed

by the district judge of the U. S. iu Maine, in the matter of Thorp, time, 1846,

Jf. Y. Legal Observer for October, 1846.

J Reeve's Domestic Relations, 325, 326. 2 K H. Rep. 218. 1 Mason's Rep.

345. 5 Conn. Rep. 475. 1 Peterif Rep. 364. Fox v. Wilcocks, 1 JBinney's Rep.

194. 3 8. C. Eg. Rep. 241. 4 S. C. Eg. Rep. 702—705. Ringgold v. Ringgold,

1 Sarris de Gill, M. Rep. 11. Edmonds v. Crenshaw, Slate Eg. Rep. S. C. 224.

Tumey v. Williams, 7 Yerger, 172. Karr v. Kan-, 6 Dana's Kentucky Rep. 3. In
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In the French law, when children are orphans, and have

no guardian appointed by the parents, nor by the judge with-

this last case, compound interest, by means of periodical rests biennially, was

allowed, as the guardian had suflfered interest to lie idle. A guardian settled his

account with an infant within a month after he came of age, and when the latter

had no friend or advisei- on his part. Account ordered to be opened, notwith-

etanding fte vouchers had been delivered up. Revett v. Harvey, 1 /Simons J;

Sluarf, 502. The practice, as to allowing interest, and in strong cases compound

interest against trustees, is fully discussed in Wright v. Wright, 2 ifGorda S. O.

Gh. Rep. 185. In New-Jersey, guardians who omit to put the ward's money at

interest, by reason of fault or negligence, are chargeable with ten per cent, interest.

Revised Laws, '779, sec. 11.

The doctrine laid down in the teit, that in cases of gi'oss delinquency as to trust

moneys, an executor or other trustee will be diarged with compound interest,

though just and reasonable in the cases in which it has been applied, has in some

instances been rather unsparingly condemned. (1) Let us for a moment examine

its foundations. In Raphael v, Boehm, 11 Vesey, 92. 13 ibid. 407—590, it was
applied to a case where the executor was directed, from time to time, to convert

the interest into principal, and he disregarded the direction to accumulate. In

Schieflfelin v. Stewait, 1 Johns. Ch. Rep. 620, the administrator did much worse.

He employed the trust moneys in trade for his own benefit, and refused to give an

account of the profits. In the first case, the doctrine received the sanction of Lord
Rosslyn, Lord Eldon and Lord Erskine, before all of whom the cause was succes-

sively brought. The same doctrine was afterwards recognised by Lord Eldon. in

Ex parte. Baker, 18 Veney, 246, and enforced by the House of Lords on appeal, in

the opinion delivei-ed by Lord Redesdale, in Stackpoole v. Stackpoole, 4 Dm^i P. C-

209. The only case in the English courts in which the doctrine has been directly

questioned and condemned, is that of Tebbs v. Carpenter, 1 Madd. Gh. Rep. 162.

The vice-diancellor in that case only refused to apply it to the fact of negligence

in the executor, and he admitted that a distinction ought to be taken between
negligence and misfeasance, or con-uption, In this country, I may only allude to

the case already mentioned in the New-York chancery, and I would then observe

that the rule was veiy well discussed so late as 1820, in South Carolina, by Judge
Nott, in giving the opinion of the court of appeals in Wright v. Wright, 2 M'Gord's
Ch. Rep. 185. He admitted, and Chancellor Dessaussure declared, that the gene,

ral rule in South Carolina was against allowing rests and compound interests

against trustees. He said, however, that some cases would require it, though it

might be difficult to draw with precision a line of distinction between those cases

in which the rule should and should not apply. He approved of its application as

just and proper, in the two cases of Raphael v. Boehm and Schieffelin v. Stewart;

and he thought that the eases in which compound interest was to be charged

against trustees for abuse of trust, were rather exceptions to a general rule, than

parts of one. So in Ringgold v. Ringgold, 1 Harr. S Gill, 11, and Diffenderffer v.

(1) Ker's Adm. v. Snead, (.Oirctdt C. of Virginia) Law Sporter, Sept. 184S, p. 217. In the

learaed opinion of Mr. Justice Scarburgh in this case, the authorities are very fully examined,

and he concludes that a trustee cannot be charged compound interest, merely because he has

mingled the tr^ist funds with, and used them as his own.
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in the limitations prescribed, there is to be a meeting of the

family {conseil de famille) for the nomination of a guardian.

"Wioder, Ifihid. 311. S. C. RaymonSs Digested Ohaneery Cases, 363, Rompound in-

terest was allowed in the court of appeals in Maryland, -where a trustee speculated

with the trust funds, and endeavoured to stifle inquiry ; and in another case, where

he was directed to invest funds, and reeeive dividends, and accumulate the fund,

and when he had disregarded that duty, and applied the funds to his own use. It

has also received the sanction of the court of appeals in Kentucky, of Ihe Supreme

Court of Massachusetts, and of the Supreme Court of North Carolina, sitting in

equity, as proper in certain cases. Fay v. House, 1 Pick. Rep. 527. Boynton v.

Dyer, 18 Pick. 1. Hughes v. Smith, 2 Dana's K. Rep. 253. Hodge v. Hawkins,

2 Dev. (k Bait. 566. Karr v. KaiT, 6 Dana's K. Rep. 3. The principle on which

the allowance of compound interest has been made, even in cases in which it has

been allowed, would seem to be condemned in Pennsylvania, in the recent case of

English V. Harvey, RawU's Rep, 309, and especially in the elaborate review of the

doctrine in the case of Peter M'Call, 1 Ashmead's Rep. 357. (1) Compound inter-

est, in any case of the kmd, is regarded as too severe and penal upon defaulting

trustees, and as being only impeifectly sustained by authority. It appears to me,

on the other hand, that authority, both foreign and domestic, and the reason of the

thing, preponderate alike in favour of the allowance under the limitations stated,

and that the total abandonment of the rule would operate, in many cases, most un-

justly, as respects the right of the cestui que trust, and would introduce a lax disci-

pline that would be dangerous to the vigilant and faithful administration of trust

estates. It would be tempting trustees to keep in hand, for their own speculation

and profit, the interest moneys of others without interest, contrary to their duty.

If a trustee might go and trade with trust moneys, and make no account of the

profits, and without any other penalty than the payment of simple interest, with-

out annual rests, on the capital so corruptly perverted, the temptation to abuse

would be irresistible. Such men ought to be dealt by the plain but wholesome

rules of Lord EldoD ; and the legal responsibilities of trustees, as laid down in the

text, is correctly stated. This doctrine has recently received the powerful sanction

of the Supreme Court of Pennsylvania, in the opinion delivered by the chief justice,

in the case of Harland!a Accounts, 5 Rawle's Rep. The cases, both foreign and do-

mestic, are in this opinion examined, and the argument in favour of the allowance of

annual rests, or compound interest, when the trustee, be he executor, administra-

tor, guardian or other tnistee, grossly disregards his duty, is conclusively stated,

and it applies to those cases in which such an allowance becomes necessary

to place the cestui que trust in the condition in which a conscientious discharge

of the trust would have placed him. See infra, p. 630, note. In the English

equity court it seems to be unsettled what shall be the mode and extent of the

responsibility of trustees, where they are directed to invest trust moneys in the

public stocks or in real security, and they do neither. Sir John Leach, the Vice-

Chancellor, in Marsh v. Hunter, 6 Madd. & Oel. 295, held, that they should be

answerable for the principal money only, and not for the amount of stock which

might have been purchased. But in Hockley v. Bantock, in 1 Rias. 141, Lord Gif-

(1) So in Dieterich v. Heft, 5 Barr'a B. ST. Bryant t. Craig, 12 AU. It. 854.
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The family council is composed of six relations, half from the

paternal and half from the maternal line, and the provision

is very specific in its details. This provision has been incor-

porated, with some small variations, into the civil code of

Louisiana. =

ford, the master of the rolia, held dliferently, and that the ti-ustecs were answer-

able in a way the most beneficial to the cestui que trust, and at his option, either

for the money or the stock which might have been purchased. Lord Langdale,

the master of the rolls, in Watts v. Girdlestoue, 6 Beav. 1'88, adopted the same

principle of eompensaiion. But, again, in Shepherd t. Mould, 4 ffare, 500, Sir

James Wigiam, the Vice-Chancellor, adopted the precedent established by Sir John

Leach, in Marsh y. Hunter.

* Code Chil, book I. tit 10. Cinil Cods of Louisiana, art. 2S8, iic



LECTUEE XXXI.

OF IirFANTS.

(1.) When of age.

The necessity of guardians results from the inability of in-

fants to take care of themselves ; and this inability continues,

in contemplation of law, until the infant has attained the age

of twenty-one years. The age of twenty-one is the period of

majority for both sexes, according to the English common
law, and that age is completed on the beginning of the day

preceding the anniversary of the person's birth. » The age

of twenty-one is probably the period of absolute majority

throughout the TJnited States, though female infants, in some

of them, have enlarged capacity to act at the age of eighteen.

In Vermont and Ohio, females are deemed of age at the age

of eighteen.'' Louisiana follows in this respect the com-

mon law period of limitation, though entire majority by the

civil law, as to females as well as males, was not until

the age of twenty-five ; and Spain and Holland follow, as to

males, the rule of the civil law."^ By the French civil code,

» Anon. 1 Balk. 44. 1 Ld. Raym. 480. Sir Robei-t Howard's Case, 2 Salk.

Rep. 625. Hamlin T. Stevenson, 4 Sana's Kentucky Rep. 5^1. State v. Clarke,

3 Earr. Del. R. 557.

> 9 Vermont Rep. 42. 19.

« Inst. 1. 23. 1. Partidas on Obligations, 6. 11. 5. Institutes of the Civil Law

of Spain, b. 1. tit. 1. ch. 1, sec. 3. Institutes of the Laws of Holland, by Vander-

linden, book 1. ch. 6. sec. 1. Code Civil, art. 388. 488. 1 Toullier, p. 153.

Civil Code of Louisiana, sect. 41. 93. The law of the domicil of birth governs the

state and condition of the minor, into whatever country he removes, and his

minority ceases at the period fixed by those laws for his majority. Barrera v.

Alpuente, 18 Martin's Louisiana Rep. 69. This is the rule, as understood by

many continental civilians. A person being a minor, or of majority by the law

of his Dative domicil, carries that condition with him wherever he goes. Euberut,
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tlie age of full capacity is twenty-one years, except that twen-

ty-five years is the majority for contracting marriage without

paternal consent by the male, and twenty-one by the female.

Code Giml, sec. 145. 488. Nor can infants do any act to the

injury of their property, which they may not avoid or re-

scind when they arrive at full age. The responsibility of in-

fants for crimes by them committed, depends less on

their *age than on the extent of their discretion and *234

capacity to discern right and wrong.

(2.) Acts void or voidable.

Most of the acts of infants are voidable only, and not ab-

solutely void ; and it is deemed sufficient, if the infant be

allowed, when he attains maturity, the privilege to affirm or

avoid, in his discretion, his acts done and contracts made in

infancy. But when we attempt to ascertain from the books

the precise line of distinction between void and voidable acts,

and between the cases which require some act to affirm a

contract, in order to make it good, and some act to disaffirm

it, in order to get rid of its operation, we meet with much
contradiction and confusion. A late writer, who has compiled

a professed treatise on the law of infancy, concludes, from, a

review of the cases, that the only safe criterion by which we
can ascertain whether the act of an infant be void or voida-

ble is, " that acts which are capable of being legally ratified,

lib. 1. tit 3. sec. 12. See, also, BouUenois and others, cited ia Story on the Con-

flict of Laws, pp. 52. 69, 70. But this rule is'to be taken with very important

qualifications. The state and condition of the persons, according to the law of his

domicil, will generally, though not universally, be regarded in other countries as to

acts done, or rights acquu-ed, or contracts made, in the place of his native domicil ;

but as to acts, rights and contracts done, acquired or made out of his native

domicil, the lex loci will generally govern in respect to his capacity and condition.

If, for instance, a person be a minor by the law of his domicil until the age of

twenty-five, yet, in another country, where tweuty-one is the age of majority, he

may, on attaining that age, make in such other country a valid contract. Male v.

Robei-ts, 3 Esp. Rep. 163. Thompson v. KetchuM, 8 Johns. Rep. 189. Story on

the Conflict ofLaws, pp. 96, 97. 364. Saul v. His Creditors, 17 Martin's Louisiana

Rep. 597. Burgas Com. on Colonial and Foreign Laws, vol. i. 103—184. In re-

spect to the control of real property, the law of the domicil yields to the lex rei

sitce, This is an acknowledged and universal principle. The continental authors-

ties are cited numerously and at large in the last work above mentioned, on tha

subject of minors ai;d the law of majority.
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are voidable only ; and acts wMcli are incapable of being

legally ratified, are absolutely void."* But the criterion here

given does not appear to free the question from its embar-

rassment, or afford a clear and definite test. All the books

are said to agree in one result, that whenever the act done

tnay he for the benefit of the infant, it shall not be considered

void, but he shall have his election, when he comes of age, to

affirm or avoid it ; and this, s&ys Ch. J. Parker,'' is the only

clear and definite proposition which can be extracted from

the authorities. But we are involved in difficulty, as that

learned judge admits, when we come to the application of

this principle. In Zouch v. Parsons,'^ it was held by the K.

B., after a full discussion and great consideration of the case,

that an infant's conveyance by lease and release was voida-

ble only ; and yet Mr. Preston "i condemns that deci-

*235 sion in the *most peremptory teniis, as confounding all

distinctions and authorities on the point ; and he says

that Lord Eldon repeatedly questioned its accuracy. On the

other hand, Mr. Bingham^ undertakes to show, from reason

and authority, that the decision in Burrow is well founded

;

and he insists^ that all the deeds, acts and contracts of an

infant, except an account stated, a warrant of attorney, a will

of lands, a release as executor, and a conveyance to his guar-

dian, are, in judgment of law, voidable only, and not abso-

lutely void.g But the modern as well as ancient cases are

much broader in their exception. Thus it is held, that a nego-

tiable note, given by an infant, even for necessaries, is void ;•»

» Bingham on Infancy, 33.

> Whitney v. Dutch, 14 Mass. Rep. iST.

° 3 Burr. 1794.

* Treatise on Conveyancing, Tol. ii. p. 249. Treatise on Abstracts of Title, vol.

i. p. 324.

= Law of Infancy, ch. 2.

' See his wort, p. 84 ; and also his preface.

E In Williams v. Moon, 11 Meeson <fc Welsby, 255, it was held that an account

stated by an infant was not to be distinguished in principle from goods sold, and

was voidable only. The old authorities were overruled.

> Swasey V. Administrator of Vanderheyden, 10 Johns. Rep. 33. Trueman v.

Hurst, 1 Term Rep. 40. M'Crillis v. How, 3 N. H. Rep. 348. M'Mian v. Rich-

mond, 6 Yerger, 1. Contra, Dubose v. Wheddon,4W Cord's Rep. 221. In Everson

T. Carpenter, 17 Wendell, 419, and iu Reed v. Bachellor, 1 Metcalf's Rep. 659, it

was adjudged that the promissory note of an infant was merely voidable, and
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and he is not liable for money borrowed, though applied to

necessaries ;^ and his acceptance of a bill of exchange is void ;''

and his contract as security for another is absolutely void ;«

and a bond with a penalty, though given for necessaries, is

void ;'i
(1) It must be admitted, however, that the tendency

of the modern decisions is in favour of the reasonableness and

policy of a verj liberal extension of the rule, that the acts and

contracts of infants should be deemed voidable only, and

subject to their election when they became of age, either to

affirm or disavow them.^ If their contracts were abso-

lutely void, it would follow, *as a consequence, that *236

the contract could have no effect, and the party con-

tracting with the infant would be equally discharged.^ The

doctrine of the case ofZouchv. Parsons, has been recognised

as law in this country, and it is not now to be shaken, s On

could be made available by a new promise after he was of age. See, also, to the

same point, 1 Bertons N. P. Rep. 23, and that it is now the better doctrine.

» Randall v. Sweet, 1 Denio, 460.

>> Williamson v. Watts, 1 Gamph. N. P. 552.

" Ciu'tis V. Pattin, 11 Serg. & Rawle, 305.

^ Co. LIU. 172, a. recognised as being still the law by Bayley, J., in 3 Maule cfc

Selw. 482.

« Wamsley v. Lindenberger, 2 Randolph's Rep. 478. Lord Mansfield, in Zouch

V. Parsons, 3 Burr Rep. 1804, held the law to have been truly laid down by

Perkins, sec. 1 2, that " all such gifts, grants or deeds, made by an infant, which do

not take effect by delivery of his hand, are void. But such gifts, grants or deeds,

made by an infant by matter of deed, or in writing, which takes effect by delivery

of his own hand, are voidable.'' Chancellor Jones, in Stafford v. Roof, 9 Govieris

Rep. 626, adhered to this distinction, and held, that manual dellveiy was requisite

to render the infant's deed of land or chattels voidable only. I apprehend that the

modern rule, as now understood, is not quite so precise.

< 1 Fonh. Tr. of Eq. 74. In Goodsell v. Myers, 8 WendeUs Rep. 479, and

Dubose V. Wheddon, 4 M'Gord's Rep. 221, it was held that the note of an infant

was voidable, and not void.

e Ch. J. RuflBn, in Hoyle v. Stowe, 2 Dev. & Battle, 324, 325, expresses his

disapprobation of the decision in Zouch v. Parsons, with much force of reasoning,

and he says it is not received as settled law. But in Bool v. Mix, 17 Wendell's

Rep. 119, it was adjudged that a deed of bargain and sale made by an infant, was

like a feoffment with livery of seisin, voidable only, and not absolutely void. The

(1) What mhjeata of expenditure are necessaries has been declared to be a question for the

court; but whether any, and how much, were required by the infant, are questions for the jury.

Tupper V. Cadwell, 12 Met. B. 659. Peters v. Fleming, 6 M. d: Wels. B. 46.

An infant's release of a legacy has been held void. Langford v. Frey, 8 Bvmxili. (.Term )

iJ. 443.
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the authority of that case, even the bond of an infant has been

held to be voidable only at his election.* It is an equitable

rule, and most for the infant's benefit, that his conveyances to

and from himself, and his contracts, in most cases, should be

considered to be voidable only.'' Lord Ch. J. Eyre, in Kecme

V. Boycott,'^ undertook to reconcile the doctrine of void and

voidable contracts, on the ground that when the court could

pronounce the contract to be fo the infant's prejudice, it was

void, and when to his benefit, as for necessaries, it was good

;

and when the contract was of an uncertain nature as to benefit

or prejudice, it was voidable only at the election of the in-

fant. (1) Judge Story declared these distinctions to be found-

ed in solid reason,'^ and they are considered to be so, and the

point is not susceptible of greater precision.

(3.) Acts a/ooided or conjvrmed.

If the deed or contract of an infant be voidable only, it is

nevertheless binding on the adult with whom he dealt, so

long as it remains executory, and is not rescinded by the in-

fant. •= It is also a general rule, that no one but the

*23Y infant *himself, or his legal representatives, can avoid

his voidable deed or contract ; for while living, he

ought to be the exclusive judge of the propriety of the exer-

cise of a personal privilege intended for his benefit; and when

rule was evea admitted to be uuiversal, that all deeds and iostrumeDts under seal

executed by an infant, were voidable only, with the single exception of those which

delegate a naked authority. See, also, Mr. Justice Story, in 10 Peters' Rep. 71,

and the Eagle Fire Company v. Lent, 6 Paige's Rep. 635. S. P., and this I regard

as the general American law on the subject.

• Conroe v. Birdsall, 1 Johns. Cas. 121. A deed ofbargain and sale of lands by

an infant is voidable only. Wheaton v. East, 5 Terger's Term. Rep. 41.

^ Jackson v. Carpenter, 11 Johns. Rep. 539. Oliver v. Hondlet, 18 Mass. Rep.

287. Roberts v. Wiggin, 1 N. E. Rep. 78. Wright v. Steele, 2 N. H. Rep. 55.

Kline v. Bebee, 6 Conn. Rep. 494.

° 2 H. Blacks. Rep. 511.

* 1 Mason's Rep. 82. Wheaton v. East, 5 Verger's Rep. 41. M'Minn v. Rich-

monds, 6 ibid. 1. S. P.

« Smith V. Bowen, 1 Mod. Rep. 25. Holt v. Ward, Str. Rep. 937. Warwick v.

Bruce, 2 Maule S Selw. 205. Brown v. Caldwell, 10 Serg. & Rawle, 114.

(1; JleGan v. Marshall, 7 Humph. R. 121. But see Tapper v. Cadwell, 12 Met. B. 659.
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dead, they alone should interfere who legally representhim. " (1)

The infant's privilege of avoiding acts which are matters of

record, as fines, recoveries and recognizances, is much more

limited, in point of time, than his privilege of avoiding m3,t-

ters en pods. The former must be avoided by him by writ of

error, or audita querela, during his minority, when his nonage

can be tried by the court by inspection ; but deeds, writings

and parol contracts may be avoided during infancy, or after

he is of age, by his dissent, entry, suit or plea, as the case

may require.'' If any act of confirmation be requisite after

he comes of age, to give binding force to a voidable act of his

infancy, slight acts and circumstances will be a ground from

which to infer the assent ; but the books appear to leave the

question in some obscurity, when and to what extent a positive

act of confirmation on the part of the infant is requi-

site. (2) In Holmes *v. Blogg,'' the Chief Justice ob- *238

served, that in every instance of a contract, voidable

only by an infant on coming of age, he was bound to give

notice of disaffirmance of the contract in a reasonable time.

» 8 Go. 42. b. Keane t. Boycott, 2 H. Blacks. Rep. 511. Van Bramei- v. Cooper

2 Johns. Sep. 279. Jackson v. Todd,' 6 ibid. 257. OliTer t. Houdlet, 1 3 Mass. Rep_

237. Roberts v. Wiggin, 1 N. H. Rep. 73. Privies in estate cannot avoid the

nfant's deed. Hoyle v. Stowe, 2 Bev. tb Battle, 323.

"> Oo. Litt. 380. b. Com. Dig. tit. Enfant, 0. 3. 5. 9. 11. Cro. Car. 303. 306.

In Roof V. Stafford, 7 CowerCs Rep. 175, it was held by the Supreme Court of New-

York, that a sale of chattels by an infant was not any more than a conveyance of

land, voidable till he came of age. This was settled as to conveyances of land by

the case of Zouch v. Parsons. But in the same case, on error, 9 Cowen's Rep 626,

Chancellor Jones held, that the infant might avoid a sale of chattels while an infant,

but not a sale of land. In the latter case he could enter and take the profits until

of age ; but where the possession was changed, and he had no legal means to regain

it, he might exercise the power of rescission immediately. The act of avoidance is

allowed only during infancy, when necessary, inasmuch as the infant lacks discre-

tion to exercise it. The case in 9 Cowen is an authority that an infant may avoid,

during infancy, a sale of chattels, and bring trover by his guardian to recover

them. (3) So it was aftei-wards held, in Bool v. Mix, 17 Wendell, 119, that a sale

and delivery of chattels by an infant might be avoided while under age, but that a

deed of lands executed by an infant could not, until he came of age, though he

might enter and take the profits in the mean time.

" 8 Taunt. Rep. 35.

(1) Slooum V. Hooker, 18 Mri. B. 636.

(2) Harris v. 'Wall, 1 Wds. awl. <& Gor. B. 122. 128.

(3) Shipman T. Horton, 17 Conn. B. 481.
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The inference from that doctrine is, that without some act of

dissent, all the voidable contracts of the infant would become
binding. But there are other cases which assume that a

voidable contract becomes binding upon an infant after he

comes of age, only by reason of acts or circumstances, amount-

ing to an affirmance of the contract.^ In the cases oi Jack-

son V. Carpenter and Jackson v. Burchin,^ the infant had
disaffirmed the voidable deed" of his infancy, which was by
deed of bargain and sale, by an act equally solemn, after he

became of age." This is the usual and suitable course when

" Evelyn v. Chichester, 3 Burr Rep. lt\'t. 1 Rol. Ahr. tit. Eofants, K. Co. Liit.

61. b. Hubbard v. Cummiiigs, 1 GreenUaf's Rep. 11. Aldiich T. Grimes, 10 N.

H. Rep. 194. Id Holmes v. Blogg, 8 Taunt. Rep. 508, it is remarkable that the

distinguished counsel in that case, one of whom is now (182'7) lord chancellor, and the

other chief justice of the C. B., treat this as an open and debatable point. Ser-

geant Copely insisted, that the infant's contract was binding on him when he be-

came adult, because there had been no disaffirmance of it ; and Sergeant Best con-

tended that disaffirmance was not necessary, and that infants were not bound by

any contract, unless the same was affirmed by them after arriving at full age ; and

this is the decision in 4 Pick, Rep. 48. It has been held that an infant's convey-

ance may be disaffirmed at any time, so long as an action of ejectment is not bar-

red by the statute of limitations. Lessee of Drake v. Ramsey, 5 Hammond's 0.

Rep. 251. Jackson v. Carpenter, 11 Johns. Rep. 539 to S. P. And in South

Carolina it is held that a simple declaration of the infant, on his coming of age, is

not a sufficient confirmation of his voidable contract, unless it be accompanied by

some act which recognises the validity of the obligation. Ordinary v. Wherry, 1

Bayley's Rep. 28. In Wheaton v. East, 5 Terger's Tenn. Rep. 41, the decision was,

that a deed of confirmation of the minoi-'s deed was not requisite, but that any act

of the minor from which his assent of the deed executed during bis minority might

be inferred, would operate as a confirmation, and conclude him.

^ 11 Johns. Rep. 539. 14 Ibid. 124. In Tucker v. Moreland, 10 Peters' U. 8.

Rep. 73, it was observed by Mr. Justice Story, that those two cases in Johnson

proceeded upon principles which were in prefect coincidence with the common

law. In the case in Peters, the question arising on the void and voidable acts of

infants, and when they were to be deemed confii'med or disafBrmed, are fully and

learnedly discussed in the opinion pronounced by the court.

= A conveyance by an infant of the same land to another person after he

comes of age, effectually avoids a deed of bargain and sale made in infancy. Hoyle

V. Stowe, 2 Dev. <& Battle, 320. The New-York case of Boole v. Mix, 17 Wendell,

119, seems to require from the infant some positive act of disaffirmance after he

comes of age, of a sale of lands. If it be a feoffment with livery, it may be avoided

by entry, or by writ dumfuit infra mtatem. If by deed of bargain and sale, it

might be avoided by another deed of bargain and sale made to a third person with-

out entry, if the land be vacant. And in all other cases, if there be no conveyance

to a third person, there must be an actual entry for the express pui-pose of dis-

affiiining the deed, or he must do spme other act of equal notoriety and efficiency.
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the infant does not mean to stand by his contract ; and his

confirmation of the act or deed of his infancy may be justly

inferred against him after he has been of age for a reasonable

time, either from his positive acts in favour of the contract, (1)

or from his tacit assent under circumstances not to excuse his

silence. In Curtin v. Patton,'^ the court required

some distinct *actby which the infant either received *239

a benefit from the contract after he arrive.d at full age,

or did some act of express and direct assent and ratification:

but that was the case of a contract considered to be absolute-

ly void. In the case of voidable contracts, it will depend

upon circumstances, such as the nature of the contract, and

the situation of the infant, whether any overt act of assent or

dissent on his part be requisite to determine the fact of his

future responsibility.*'

"11 Serg. & Rmole, 305. In Kline v. Beebe, 6 Conn. Rep. 494, this subject was

very fully discussed and considered, and it was beld that there were three modes

of aflSi-ming the voidable contracts of infants when they arrived at full age. 1. By
an express ratification. 2. By acts which reasonably imply an affirmance. 3.

By the omission to disaffirm within a reasonable time. (2) This is the rule also

declared in Richardson v. Boright, 9 Vermont Rep. 365, and essentially in Holt v.

Underbill, 9 N. H. Rep. 439 ; and it may here be observed generally, that to give va-

lidity to a voidable contract by the ratification of the party, the party must be fully

apprised of his rights, and do the act deliberately and upon examination. By the

English statute of May 9th, 1828, entitled "an act for rendering a written memo-
randum necessary to the validity of certain promises and engagements,'' an infant

is not chargeable upon any promise or ratification after full age, of any promise or

simple contract made during infancy, unless such promise or ratification be made

by writing, signed by the party to be charged. See Hartley v. Wharton, 1 1 Adolph.

& Ellis, p. 934, on the construction of this statute of May, 1828, (9 Geo. IV. c. 14,)

in which the energy of the statute is very much weakened.

'' In Hoyle v. Stowe, 2 Dev. & BatlU, 320, it was decided, upon a full considera-

tion of the subject, that to ratify an infant's bargain and sale, after full age, some

act must be done denoting that the estate created by the deed was subsisting, as

(1) Acts of conflrmation by an infant are required to be made "with a Icnowledge (hat he is not

liable on tlie contract. Hinely v. Margaritz, 3 £arr*s R. 428. Norris v. Vance, 8 Ilioh. li. 164.

See, ai£o, Smitli v. Selley, 13 Mei. B. 309.

(2) Moore v. Abernalliy, 7 Blaalcf. Ji. 442. Cressinger v. Welch, 15 Ohio R. 156. Dublin

and Wicklow E. Co. v. Blaolf, 16 Mng. L. c6 R R. 556. The American editors, in a learned

note to this case, have collected the authorities on this contested question. The English cases

seem to place the exemption of the infant on his repudiation of the contract within a reasonable

time after attaining majority. But the editors conclude, after reviewing the American cases,

that the infant's contract is not binding, unless there be some act on his part, after arriving at

the age of twenty-one years, showing an intention to ratify. Sec, also, Wallace v. Lewis, 4 S(n -

nig. R. lb. Harris v. Cannon, 6 Geo. B. 882. Scott v. Buchanan, 11 Snmph. R. 468.
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(4.) Acts "bindmg on the mfcmt.
Infants are capable, for their own benefit and for the safety

of the public, of doing many binding acts. Contracts for ne-

cessaries are binding upon an infant, and he may be sued

and charged in execution on such a contract, proYided the

articles were necessary for him under the circumstances and

condition in which he was placed.^ The question of neces-

saries is governed by the real circumstances of the infant,

and not by his ostensible situation ; and, therefore, the trades-

man who trusts him is bound to make due inquiry, and if the

infant has been properly supplied by his friends, the trades-

man cannot recover.'' Lord Coke considers the necessaries of

the infant to include clothing, victuals, medical aid and
" good teaching or instruction, whereby he may profit him-

self afterwards."'' (1) If the infant lives with his father or

guardian, and their care and protection are duly exercised,

the receipt of the purchase money, &c. Declaration must be very clear, and with

a view to ratification, to be sufficient.

• Ive V. Chester, Cro. /. 660. Clarke v. Leslie, E ^sp-ilT. P. 28. Coates v. Wil-

son, ibid. 162. Bardies v. Ramsey, 1 EoKs Rep. N. P. Tj. Though the nego-

tiable note which an infant gives for necessaries be void, yet he is liable for the

reasonable value of the necessaries. M'Minn v. Richmonds, 6 Yerger's Tenn. Rep.

1. What are necessaries for an infant depends on his relative situation, and ai'e

not always to be taken in the strictest sense, but with a reasonable qualification

under the circumstances. The Queen's Bench, in Wharton v. Mackenzie, and Crippa

V. Hills, 5 Adol. <k Ellis, 606, where the cases were much discussed, adopted the

rule laid down by Baron Parke, in Peters v. Flemmg, 6 M. <!: W. 46. (2)

^ Ford V. Fothergill, Feak^s N. P. 289. Story v. Perry, 4 Carr. <fc Payne, 526.

Steedman v. Rose, 1 Carr. <& Marahman, 422. It is a tradesman's duty to acquaint

himself with the infant's circumstances and necessities, and to take notice of supplies .

by other tradesmen. Johnson v. Lines, 6 Watts ik Serg. 80. But though an infant

has a sufficient income allowed him to supply him with necessaries suitable to his

condition, yet his contract for necessaries is nevertheless binding. ' Bm-ghart v. Hull,

4 Meeson & Welsby, 121.

" Co. Liu. 112. a.

(1) It has been held that an infant is not liable on his contract for repairs made upon his honae,

though such repairs were needed to prevent the immediate and serious decay of the house.

Tupper V. Cadwell, 12 Met, B. 659 See an analogous case. Mason v. Wright, 18 id. 806.

Money lent an infant for the purchase of necessaries, and applied by him for that purpose, under

the direction of the lender, may be recovered. Smith v. Oliphant, 2 Sandf. (Zow) B. 306.

(3) The rule laid down by Baron Parke is, " that articles purely ornamental are not necessa-

ries ; but if they are not strictly of this description, it is a question for the jury whether they were

bought for the necessary use of the party, in order to support himself properly in the degree,

state and station of life in which he moved."
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lie cannot bind himself even for necessaries. » It is

also understood *" that necessaries for the infant's wife *240

and children are necessaries for him;'' and all cases of

contracts for necessaries, the real consideration may be in-

quired into." The infant is not bound to pay for the articles

furnished, more than they were really worth to him as articles

of necessity, and, consequently, he may not be bound to the

extent of his contract ; nor can he be precluded, by the form of

the contract, from inquiring into the real value of the neces-

saries furnished.''

Infancy is not permitted to protect fraudulent acts ; and,

therefore, if an infant takes an estate, and agrees to pay rent,

he cannot protect himself from the rent by pretence of in-

fancy, after enjoying the estate, when of age. If he receives

rents, he cannot demand them again when of age, according

to the doctrine as now understood. If an infant pays money
on his contract, and enjoys the benefit of it, and then avoids

it when he comes of age, he cannot recover back the consi-

deration paid.e On the other hand, if he avoids an executed

contract when he comes of age, on the ground of infancy, he

must restore the consideration which he had received. The

» Bainbridge v. Pickeiiog, 2 Black. Rep.XSIS. Wailiog v. Toll, 9 Johns. Rep.

141. Hull T. Connolly, 3 M'Cord's L. R. 6. Kline v. L'Amoureux, 2 Paiges Rep.

419. Biit if the infant lives apart from his father with his assent, and labours for

his own use, he is liable for necessaries furnished him. Madox v. Miller, 1 Mottle

4e Sel. 738. Smith v. Young, 2 Dev. & Batt. 26. He is liable for interest on such

contracts. Bradley v. Pratt, 23 Vermont R. 378.

' Turner v. Trisby, Str. Rep. 168. Though the husband be an infant, there are

cases in which he has been held liable to pay the debts of his wife of full age, con-

tracted by her before marriage ; such liability being an incident to the marriage

contract, which an infant is competent to enter iuto. Paris v. Stroud, Barnes'

Notes, 95. Roach v. Quick, 9 WendeWs Rep. 238. Butler v. Breck, 1 Metcalf,

164.

° In Chappel v. Cooper, 18 Meeson tk Welsby, 252, it was held, on the maxim of

Lord Brtcon, persona conjuncla eguiparat'ir inUressepropria, that an infant widow

was liable for the expenses of the funeral of a deceased husband who died poor, as

being uq expense for her personal beuefit.

^ Makarell v. Bachelor, Cro. Eliz. 583.

« Kirton v. Elliott, 2 Balst. Rep. 69. Lord Mansfield, in Earl of Buckingham-

shire V. Drury, 2 Eden's Rep. 72. Holmes v. Blogg, 8 Taunt. Rep. 680. M'Ooy r.

Hoffman, 8 Oowen's Rep. 84. Harney v. Owen, 4 Black/, hid. Rep. 240. The

case of M'Ooy v. Hoifman was overruled in Medbury v. Watrous, 7 Hill, N. T. R.

110, on the principle that when an infant avoids hia contract on coming of age, he

YoL. n. 17
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priyi'lege of infancy is to be used as a shield, and not as a

sword. (1) He cannot hare the benefit of the contract on

one side, withoiat returning the equivalent on the other." (2)

But there are manj hard cases in which the infant cannot be

held bound by his contracts, though naade in fraud ; for in-

fants would lose all protection, if they were to be bound by

their contracts made by improper artifices, in the heed-

*241 lessness *of youth, before they had learned the value

of character, and the just obligation of moral dutiee.

When an infant had fraudulently represented himself to be of

age when he gave a bond, it was held that the bond was void

at law.*" But where he obtained goods upon his false and

fraudulent affirmation that he was of age, though he avoided

payment of the price of the goods, on the plea of infancy, the

vendor was held entitled to reclaim the goods, as having never

parted with his property in them ;" and it has been suggested,

in another casCji^ that there might be an instance of such gross

and palpable fraud, committed by an infant arrived at the

age of discretion, as would render a release of his right

to land binding upon him. Infants are liable in actions

arising ex deUoio, whether founded on positive wrongs, as

trespass or assault, or constructive torts or frauds.^ But the

fraudulent act, to charge him, must be wholly tortious, and a

may recover for work done ormooey paid id part performanee, prmided he has not

received any benefit under the contract (3)

» Badger t. PbioDey, 15 Mass, Rep. 359. Roberts T. WiggJD, 1 N. H. Rep. IS.

Eoof T. Stafford, 1 Cowen's Rep. 179. Parker, J., in Hamblett v. Hambiett, 6 JV".

H. Rep. 339. Smith v. Evans, 5 Humphreys Tenn. R. 10. Etcheu v. Lee, N. T.

Gh. 3. N. Y. Legal Observer, 160.

* Conroe v. Birdsall, 1 Johns. Oas. 12"?. Barley v. Russell, 10 K H. Rep. 184.

' Badger v. Phioney, 15 Mass. Rep. 359. Fitts v. Hall, 9 N. E. Rep. 441. Com.

Dig. Action on the case for deceit, A. 10. In this last case, Lord Ch. B. Cornyd»,

held an infant liable for deceit in obtaining a loan of money on the fraudnleot

affirmation that he ^vaa of age. Burley v. Russell, sup. S. P.

• Stoolfoos V. Jenkins, 12 Serg. iSb Rawle, 399.

• Fitts V. Hall, 9 N. H. Rep. 441. 448. They are liable for trespasses cororoit-

(1) It seems that if an infant snfFera anotlier to purchase his property without informing such

person of his ownership, he cannot recover the property of the purchaser. Hall v. Simmons, 2

Bich. Eq. R. 120. But see Norris v. Wait, 2 Rich. {Law) B. 148. If he purchase land, and gives

DOtcs or a mortgage therefor, he cannot disathrm the notes or mortgage, and claim the land.

Weed V. Beebe, 21 Vermont R. 495. Bailey v. Bamberger, H B. Mon. B. US.

(2) Kitchen v. Lee, 11 Paiffe B. lOT.

(B) Whitmarah v. Hall, 3 Denio'a B. 8T5.
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matter arising ex contractu, though infected with fraud, can-

not be changed into a tort in order to charge the infant in

trover, or case, by a change in the form of the action.* (1)

He is liable in trover for tortiously converting goods intrusted

to him, or for fraudulently obtaining goods with an intention

not to pay for them -^ and in detinue, for goods delivered

upon a special contract for a specific purpose ;" and in as-

sumpsit, for money which he has fraudulently embez-

zled."!

*An infant has a capacity to do many other acts *24:3

valid in law. He may bind himself as an apprentice,

or make a contract for service and wages, it being an act mani-

festly for his benefit ; but, when bound, he cannot dissolve

ted by them, even though acting by commaad of the father. Humphrey v. Doug-

lass, 10 Vermont Rap. 71.

* Jenuiugs v. Ruudall, 8 Term Rep. 335. Johnson t. Pie, 1 Lev. 169. Vasse v.

Smith, 6 Oranch, 226. West v. Moore, 14 Vermont R. 447. Wilt T. Welsh, 6

Watts, 1. In this last case, the decisions were elaborately considered, and it was

held, that whenever the substantive ground of an actioa against an infant is con-

tract, as well as where the contract is stated as an inducement to a supposed tort,

he is not liable ; and the case of Campbell v. Stokes, 2 Wendell, 137, was considered

as opposed equally to priuciple and authority. This last case was one of wilful and

positive fraud and tort on the part of the infant, and subsequent to the contract,

and was a wilful and distinct wrong ; and the infant was held liable in trespass,

and I think justly ; and thejudgment was afSrmed on error, and cited and approved

in Fitts V. Hall, 9 N. U. Rep. 445. See further. Price v. Hewett, 18 Eiig. L. dt E.

R. 522. Grove v. Ifeville, 1 Keble R.IIS. Green v. Greeabank, 2 Marshall, 485.

Towne v. Wiley, 23 Vermont R. 361.

> Homer v. Thwing, 3 Picl;. Rep. 492. Peigae v. SatciiSe, i Jlf'Oord,38'J^

Wallace v. Morss, 5 jSill's iV. T. Rep. 391. His property is liable for fines and
costs on conviction of a public offence. Beasley v. The State, 2 Yerger's Tetm.

Rep.4:81.

' Mills v. Graham, 4 Bos. <k Pull. 140. In New-York, the action of detinue is

abolished, and an actioa of trespass on the case may be brought to recover dama-

ges, even for a wilful injury, accompanied with force. By this innovation, all nice

questions concerning direct and consequential injuries, are avoided. But the want
of such an action as detinue to recover a favourite or necessary specific^ chattel

in specie, may be seriously felt. N. Y. Revised Statutes, vol. ii. p. 553, sec. 15, 16.

•* Bristow v. Eastman, 1 Esp. Rep. 172. By the N. Y. Revised Statutes, vol.

iL p. 341, sec. 12, no action relating to real property is to be delayed by reason

of the infancy of any defendant, and a guardian is to be appointed to defend his

rights.

(1) Infancy is a good bar to an action founded on a false and fraudnlent warranty. Morrill v^

Aden, 19 Vt. E. 606.
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the relation.a The weight of opinion is, that he may make a

testament of chattels, if a male, at the age of fourteen, and if

a female, at the age of twelve years.'' He may convey real

estate, held as a naked trustee, under an order in chancery.

The equity jurisdiction in this case is grounded on the statute

of 7 Anne, c. 19, which has been re-enacted in this country,"

and extends only to plain and express trusts. Whatever an

infant is bound to do by law, the general nile is, that the

same will bind him if he does it without suit at law.'' (1) If,

therefore, he be a tenant in common, he may make a reason-

able partition. « He may discharge a mortgage on due pay-

ment of the mortgage debt. His acts as executor, at the age

of seventeen, will bind him, unless they be acts which

would amount to devastavit^ There was no occasion,

*243 *said Lord Mansfield,? to enumerate instances. The
authorities are express, that if an infant does a right

act, which he ought to do, and which he was compellable to

do, it shall bind him. "We have already seen that an infant

of fourteen, if a male, and twelve if a female, may enter into

a valid contract of marriage ; but he is not liable to an action,

on his executory contract, to marry, though the infant may
sue an adult on such a promise.''

• Rex V. Inhabitants of Wigston, 3 Barnw. <t Cress. 484. Wood v. Fenwick,

10 Meeson (t Welsby, 195.

• Harg. n. 83 to lib. 2 Co. Ziit. Mr. Hargrave has collected all the costradictory

opinions on this point. The civil la-w giyes this power to the infant at the age of

seventeen years, and this period has been adopted by statute in Connecticut. In

Ifew-Tork, the period fixed by statute for an infant to make a vpill of chattels, is

the age of eighteen in males and sixteen ia females. M. Y. Revised Statutes, vol

.

n. p. 60.

« N. T. Revised Statutes, Tol.ii p. 194, sec. 167. The Hew-Tork statute de-

clares, that whenever the infant is seised or possessed of any lands by way of

mortgage, or in trust only for others, the court of chancery, on the petition of the

guardian of the infant, or of any person interested, may compel the infant to convey

the same.

i Co. Litt. 172. a.

• Barrington v. Clarke, 2 Penn. Rep. 115.

' In New-Tork he is declared to be incompetent, and I think very properly, to

act as an executor or administrator. N. Y. Revised Statutes, vol.ii. p. 69. Ibid. 15.

t 3 Burr Rep. 1801.

^ Hunt V. Peake, 5 Cowen's Rep, 475. In New-Tork the court of chancery is

(1) The People t. Moores, 4 Denia's R. 618,
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(5.) Their marriage settlements.

In consequence of tlie capacity of infants, at the age of con-

sent, to contract marriage, their marriage settlements, when

reasonable, have been held valid in chancery; but it .has

long been an unsettled question whether a female infant could

bind her real estate by a settlement upon marriage. In

Drury v. Drury,^ Lord Ch. N"orthington decided that the

statute of 27 Hen. VIII.. which introduced jointures, extended

to adult women only, and that notwithstanding a jointure

on an infant, she might waive the jointure, and elect to take

her dower ; and that a female infant could not, by any con-

tract previous to her marriage, bar herself of a distributive

share of her husband's personal estate, in case of his dying

intestate. This decree was reversed in the house of lords,

upon the strength of the opinions of Lord Hardwicke, Lord

Mansfield and the majority of the judges ;'' and the great

question finally settled in favour of the capacity of the fe-

male infant to bar herself, by her contract before marriage,

of her right of dower in the husband's land, and to her dis-

tributive share of her husband's personal estate. In

ISTew-York, *in a late case in chancery," the question *24i

whether an infant could bind herself by an ante-nup-

tial contract, was discussed at large, and it was held that a

legal jointm'e, settled upon an infant before marriage, was a

bar of her dower ; and that an equitable provision settled

upon an infant in bar of dower, and to take effect immediate-

ly on the death of the husband, and to continue during the

life of the widow, and being a reasonable and competent live-

lihood for the wife under the circumstances, was also a bar.

The question still remains, whether she has the capacity to

bind her own real estate by a marriage settlement. Mr. Ath-

erly,ii after reviewing the cases, concludes that the weight of

the conflicting authorities was in favour of her capacity so to

authorraed to decree and compel the specific performance of contracts by the infant

who is a representative of the party making them. N, Y. Revised Statutes, vol. ii.

p. 194. sec. 169. Aa to the sale under the direction of the court of chancery, of the

real estates of infants, see preceding lecture.

» 2 EdetCs Rep. 39.

•i 2 Ibid. 60—75. Wilmot's Opinions, p. 177.

• M'Cartee v. Teller, 2 Paige's Rep. 511.

' Treatise on Marriage Settlements, pp. 28—41.
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bind herself. But in Milner v. Lord Harewood,^ Lord Eldon

has subsequently held that a female infant was not bound

by agreement to settle her real estate upon marriage, if she

did not, when of age, choose to ratify it; and t^^at notlnng

but her own act, after the period of majority, could fetter or

aflfect it ; and in Temple v. Hawley, 1 Sandford^s Ch. B.

163, the Ass. Y. Ch., in a very elaborate and able judgment,

held that a female infant was not so bound by a marriage

settlement of her real estate, but that she might disaffirm it

when she became of age, and was sole. The Assistant Vice-

Chancellor said, the preponderance of opinion was, that the

infant could not elect after she became of age during cover-

ture to affirm it, though she might undoubtedly, in that case,

disaffirm it. The case of Slocomle v. Glulh,^ admitted that

a male infant may bar himself by agreement before marriage,

either of his estate by the courtesy, or of his right to his wife's

personal property ; and both the male and female infant can

settle their personal estate upon marriage. Tlie cases of

Strickland v. Cro'ker'^ and Warhurton v. Lytton,^ are con-

sidered by Mr. Atherly^ as favourable to the power of a male

infant to settle his real estate upon marriage, and that seems

to be decidedly his opinion. But since the decision of Lord

Eldon, in Milner v. Lord Harewood, this conclusion

*245 *becomes questionable ; for if a female infant cannot

settle her real estate without leaving with her the

option, when twenty-one, to revoke it, why should not the

male infant have the same option ?

(6.) Suits in equity against them,.

The law is so careful of the rights of infants, that if they

be made defendants at the suit of creditors, the answer of the

guardian ad litem, does not bind or conclude them/ Such

an answer in chancery, profwma, leaves the plantifF to prove

his case, and throws the infant upon the protection of the

court. It was the maxim of the Koman law, that an infant

» 18 Vesey, 259.

>• 2 Bro. 645. ' 2 Cas. in Ch. 211.

' Cited in 4 Bro. 440.

• Treathe on Marriage Setllemenis, pp. 42—45.

' Eccleston v. Petty, Carthew's Rep. 19.
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was never presumed to have done an aet to his prejudice

pupillus paii posse non, mtelligitur.'^ la decrees of fore-

closure against an infant, there is, according to the old and

settled rule of practice in chancery, a day given him when he

comes of age, usually six months, to show cause against the

decree, and make a better defence, and he is entitled to be

called in for that purpose by process oi suhpc&na.^ The de-

cree in ordinary cases would be bad <??* the face of it, and

ground for a bill of review, if it omitted to give the infant a

day to show cause after he came of age; though Lord Redes-

dale held, in Bennett v. Hamill," that such an error in the

decree would not affect a bona fide purchase at a sale under

if But in the ease of decrees for the foreclosure and sale of

mortgaged premises, or for the sale of lands under a devise to

pay debts, the infant has no day, and the sale is absolute.'' In

the case of a strict foreclosure of the mortgagor's right with-

out a sale, the infant has his day after he comes of age, but

then he is confined to showing errors in the decree, and can-

not unravel the accounts nor redeem.*"

« Dig. 50. 17. no.
> Thomas v. Gyles, 2 Vern. Rep. 232. Lord Ch., ia Caiy v. Bertie, ibid. 342.

Sir Jusepli Jekyll, in Eyre v. Countess of Shiftesbury, 2 P. Wins. 120. Napier r.

Effiagham, ibid. 401. Beonet v. Lee, 2 Atk. 529. Jaeksoo y. Turoer, 5 Leigh,

119. Miller v. Dennis, 3 Johnn. Gh. Rep. 3S7. Kelsall t. Kelsall, 2 Mylne tb Keene,

489. In England, since the demurrer of the parol has been abolished by the

statutes of 11 Geo. IV. and 1 W. IV. c. 47, an infant defendant is not entitled to

have six months given to him, after attaiuin,' the age of 21, to show cause against

a decree. Powys v. MansSeld, 6 Simons, 637. The distinction seems to be, that

if the decree directs the estate to be sold, the infant has not his siz months, but oa

a simple decree of foreclosure, he is allowed the six months. Seholefield v. Hea-

field, 7 Simois, 867. Unless statutory regulations dispense with the rule in specific

instances, as in partition and foreclosure, it is the rule in New-York, that an infant

is to have six months after coming of age, to show cause against a decree. This

must be done whenever the inheritance is bjund. The right of the parol to demur

is abolished by statute in New-York, in all cases of descent or devise. Harris Y.

Tuuman, 1 Hoffinati's Ch. Rep. 178.

"= 2 Seh. Sc Lef. 666.

* Lord Eldon, in 17 Vesey, l73. 178.

» B loth V. Rich, 1 Vern. Rep. Z'i^. Cooke v. Parsons, 2 Fern. Sc;). 429. Free,

in Ok 184. S. 0. Mills v. D.iucan. 3 .rohns. Ch. Rep. 367.

' Millaek v. Galton, 3 P. Wins. 352. Bishop of Wiuehester v. Beaver, 3 Vesey,

S17. Williamson v. GordoQ, 1 9 Vesey, 114.



LECTUKE XXXII.

or MASTEK AWB SEBVAirT.

The last relation in domestic life wtich remains to be ex-

amined, is ttat of master and servant. The several kinds of

persons who come within the description of servants may be

subdivided into (1) slaves, (2) hired servants, and (3) appren-

tices.

I. (yf slames.

Slavery, according to Mr. Paley,* may, consistently with

the law of nature, arise from three causes, viz : from crimes,

captivity and debt. In the Institutes of Justinian,'' slaves

are said to become such in three ways, viz: by birth, when
the mother was a slave , "hj captivity in war f and by the

voluntary sale of himself as a slave, "hj a freeman above the

age of twenty, for the sake of sharing the price. Sir "William;

Blackstone= examines these causes of slavery by the civil

law, and shows them all to rest on unsound foundations ; and

he insists that a state of slavery is repugnant to reason and

the principles of natural law. The civil law^ admitted it

to be contrary to natural right, though it was conformable to-

the usage of nations. The law ofEngland will not endure the

existence of slavery within the realm of England. The in-

stant the slave touches the soil, he becomes free, so as to be

entitled to be protected in the enjoyment of his person and

property, though he may still continue bound to service as a

servant.^ There has been much dispute in the English books,

whether trover would Ke for a negro slave ; and the better

* Principles ef Moral Philosophy, ff^ 158, 159.

' Imt. I. 3, 4.

o Com. vol. i. p. 42a.

i Jnst. 1. 3. 2. "1 Rlaeis. Com. 424.
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opinion is, that it will not lie, because the owner has not an

absolute property in the negro ; and by the common law, it

was said, one man could not have a property in another, for

men were not the subject of property.'' In the case of

Somersett, in 1772, who was a negro slave, carried by his

master from America to England, and there confined, in

order to be sent to the "West Indies, he was discharged by the

K. B. upon habeas corpus, after a very elaborate discussion,

and upon the ground that slavery did not and could not exist

in England, under the English law.'' The Scotch lawyers"

mention the case of Knight, a negro slave, brought from the

West Indies to Scotland by his master, in 1773 ; and as the

slave refused to continue in his service, he applied to the

courts in Scotland for assistance, to compel his slave to re-

turn. It w£s held that slavery was not recognised by the law

of Scotland, and that the claim of the master to the perpetual

service of the negro was inadmissible, for the law of Jamaica

did not apply to Scotland, and the master's claim was conse-

quently repelled by the sheriff's court, and by the court of

session.

• Smith V. Gould, 2 Salk. Rep. 666. 2 Lord Raym. 1274. Contra Butts v.

Penny, 2 Lev. Rep. 210, and Lord Haidwicke, in Peaine v. Lisle, An\h. Rep. 75.

Mr. Justice Best, in Forbes v. Cochrane, 2 Barnw. & Ores. 448, 3 Dowl. & Ryl.

'119. S. C, said that the judges were above the age in which they lived, and stood

upon the high ground of natural right, when they declared that in England human

beings could not be the subject matter of property. He insisted that the moment

a slave put his foot on board a British man-of-war, out of the waters of colonial

jurisdiction, he became free. This is the law now in France, and as soon as the

slave lands on the French soil he is free. The decision in the case last mentioned

was, that if a slave from a slaveholding state or countiy gets out of the territory,

and under the protection of British jurisdiction, without any wrongful act done by

the party giving that protection, be becomes free, and the English law protects

him from being reclaimed. The doctrine of the Supreme Court of the United

States, in Piigg v. The Commonwealth of Pennsylvania, 16 Peten^ Rep. 639, was

to the same effect, for it was declared that a state of slavery was a mere muni-

cipal regulation, and no nation was bound to recognise the state of slavery as to

foreign slaves within its territory. (1)

^ Loft's Reports, 1. Harg. State Trials, vol. xi. p. 339.

° 1 Ersh. Inst. 159. Karnes' Principles of Equity, vol. ii. p. 134.

(1) No action lies at common law for harbouring runaway slaves, or tor aiding them in ea-

caping from (heir owners, and the states have no jurisdiction under the act of Congress.

Kaufman v. Olior, 10 Barr'a (Penn.) R. 514. Van Zandt v. Jones, 2 MeLean's R. 596. The

whole subject belongs to Congress and the courts of the United States. Prigg v. The Com-

monwealth of Penn., 16 Peters' B. 539.
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But though personal slavery be unknown in England, so

that one man cannot sell, nor confine and export another, as

his property, yet the claim of imported slaves for

*249 wages, *without a special promise, does not seem to

receive the same protection and support as that of a

freeman.il Mr. Barrington, who has given a very strong pic-

ture of the degradation and oppression of the tenants, under

the English tenure of pure villenage,'' is of opinion that pre-

dial servitude really existed in England, so late as the reign

of Elizabetli : and that the observation of Lilburn, that the

air of England was, at that time, too pure for a slave to

breathe in, was not true in point of fact. Be that as it may,

there is no such thing now as the admission of slaves or

slavery, in the sense of the civil law, or of the laws and

usages in the West Indies, either in England, or in any part

of Europe ; and it is very generally agreed that the African

slave trade is unjust and cruel."

It is no less true than singular, that personal slavery pre-

vailed with uncommon rigour in the free states of antiquity

;

and it cannot but diminish very considerably our sympathy

with their spirit and our reverence for their institutions. A
vast majority of the people of ancient .Greece were in a state

of absolute and severe slavery. The disproportion between

freemen and slaves was nearly in the ratio of thirty thousand

to four hundred thousand. <i At Athens they were treated

» Alfred v. Marquis of Fitz James, 3 Exp, Oas. 3. The King t. Tlie Inhabitftnts

of Thames Dittoii, 4 Doug. Rep. 300. Where a West India slave accompanied her

master to England, and voluntarily returned back to the West Indies, it was held

that the residence in England did not finally emancipate her, and she became a

slave on her return, though no coercion could be exercised over her ^hile in

England. The Slave Grace, 2 Hagg. Adm. Rep. 94.

•> Observations on the Statutes, chiefly the more Ancient, pp. 232—241.

' See infra, p. 254. u. a.

^ 1 Mil/. Hist. 355. A small aristocracy governed Attica, -while the soil was

cultivated by a worlsing class of 400,000 slaves, and a similar disproportion existed

throughout Greece. The Island of jEgina is stated to have held, at one time,

470,000 slaves, a large proportion of whom were agricultural serfs. The slave

population of Corinth, in her greatest prosperity, was rated at 460,000 slaves.

Accoixling to a learned article on "the democracy of Athens," in the New-York

Review for July, 1840, the whole number of slaves in Attica was about 365,000

to 95,000 citizens, and 45,000 resident foreigners. Even Aristotle considered the

relation of master and slave just as indispensable, in every well-ordered state, as

that of husband and wife. Arist. Pol. b. 1. ch. 1.
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with more humanity than in Thessaly, Crete, Argos or

Sparta; for at Athens the philosophers taught and recom-

mended humanity to slaves as a sure test of virtue. They

were entitled to sue their master for excessive ill-usage, and

compel him to sell them ; and they had also the privilege of

purchasing their freedom. ^ In the Koman republic, the

practice of predial and domestic slavery was equally

*countenanced, and still more abused. There were in- *250

stances of private persons owning singly no less than

four thousand slaves ;'^ and by the Roman law, slaves were

considered in the light of goods and chattels, and could be

sold or pawned. They could be tortured, and even put to

death, at the discretion of their masters." By a succession of

edicts, which humanity, reason and policy dictated, and which

were enacted by Claudius, Hadrian and Antoninus Pius, the

jurisdiction of life and death over slaves was taken from their

masters, and referred to the magistrate ; and the Ergastula,

or dungeons of cruelty, were abolished. <i

» Potter's Antiq. of Greece, 51—61—72. 3 St. John on the Manners and Cus-

toms of Ancient Greece, 18, 19. 22.

'' 1 Gibbon's Hist. pp. 66—68. Hurae, in his Essay on the PopuJousness of

Ancient Nations, saye, that some great men among the Romans possessed to the

number of 10,000 slaves. In the Augustan age, one half of the population of the

Roman world (and the whole population was e.^tlmated at 120 millions of souls)

were slaves. 1 Gibbon's Hist 68. Mr. Blair, in his Inquiry into the State of

Slavery among the Romans, (1833,) assigns as many as three slaves to every free

person in Italy in the time of the Emperor Claudius. Almost all the agricultural,

as well as domestic labour, was performed by slaves, even from the time of Tibe-

rius Gracchus. Plutarch's Life of T. Gracchus. Honke's Roman History, b. 6.

ch. 1. Barbarian captives taken in war were considered slaves, and purchased by

slave merchants for the Italian market.

" In^'t. 1. 8. 1. Taylors Elem. of the Civil Law, p. 429. By the lex Aquilia,

passed soon after the era of the twelve tables, the killing of a slave by a third

person was put upon the same ground as tlie killing of a quadruped, and a pecu-

niary recompense was to be made to the owner. When a master was murdered

by one of his domestic slaves, all the slaves of his household at the time were to

be put to death ; and Tacitus gives a horrible instance, in the time of Nero, of the

application of (his atrocious law in the case of the murder of Pedanius Secundus,

a man of consular rank, and who possessed 400 domestic slaves, who were all put

to death, and with the approbation of the senate. I'acit. Ann. lib. 14. sec, 42—46.

For the Roman law, see ibid. 13. 32.

i 1 Gibbon, uhi supra, p. 65. Inst. 1.8. 2. Taylor's Elem. of the Civil Law,

433—435. The horrible cruelties iuflicted upon the slaves in ancient times, and

particularly by the Romans, and the barbarous manners and loss of moral taste
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The personal servitude which grew out of the abuses of the

feudal system, and to which the Germans had been accus-

tomed, even in their primitive settlements, was exceedingly

grievous ;» but it is not supposed to have equalled, in severity

or degradation, the domestic slavery of the ancients, or among
the European colonies on this side of the Atlantic. The feu-

dal villein of the lowest order was unprotected in his pro-

perty, as against seizure by his master, and was subjected to

the most ignoble services ; but his circumstances distinguished

him materially from the Greek, Roman or West Indian slave.

No person in England was a villein in the eye of the law,

except in relation to his master. As to him quicquid acqui-

ritur servo acquiritur domino. In villenage in gross, all ac-

quisitions of property, real and personal, made by the

*251 villein, belonged to his lord. To all other persons *he

was a freeman, and as against them he had rights of

property; and his master, for excessive injuries committed

upon the vassal, was answerable at the king's suit.^ So,

also, the life and chastity of the female vassal, even of the

lowest degree, were protected, (feebly, probably, in point of

and just feeling, which were the consequence, are strikingly shown and illustrated

from passages in the classics, by Mr. Hume, in his very learned Essay on the

Populmmess of Ancient Nations.

» See a picture of the degi-adation and rigours of personal servitude among the

Gothic barbarians of Gaul. Gibbon's Hist. vol. vi. pp. 359—362, 8vo. edit. Ro-

bertson's Charles V. vol. i. note 9

.

'' Co. Lift. 116, 117. 119. Villeins, says Lord Coke, 2 Inst. 45, are free against

all men, saving their lord. The lord was indictable for maintaining his villein, but

the latter was not entitled to his appeal of mayhem, for he could not hold his

damai;es if he received any ; and for a similar reason, the villein could not have an

appeal of robbery, for all his goods belonged to his lord. Litt. sec. 194. Co. Litl.

123. b. In the Anglo Saxon period, the power of lords over their slaves was not

quite absolute. If the master beat out a slave's eye or tooth, the slave recovered

his liberty. If he killed him, he paid a fine to the king. L. L. Alf. Lamb. Arch.

p. 17. At the time of the Norman conquest, the greater part of the land in Eng-

land was cultivated by slaves, and the free tenants were extremely few in com-

parison. Turner's Hist, of England during the Middle Ages, vol. i. p. 135. The

code of the Visigoths in Spain was honourably distinguished from the Salic law

and other codes of the barbarians, in the moderation of its provisions respecting

slaves. By the Visigothic code, the slave was allowed to acquire property and

purchase his freedom, and it provided for his personal security against the extreme

violence of his master. See the Fuero Jusgo, as cited by Mr. Prescott, in his

History of the Reign of Ferdinand & Isabella, vol. i. Int. p. 35, note.
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. fact, but effectually in point of law,) by the right of prosecu-

tion of the lord, through appeal by or on behalf of the in-

jured vassal. ^^

Las Casas, the Spanish bishop of Chiapa, with the view of

relieving the oppressed Indians from the most cruel and fatal

slavery, and after all other expedients had failed, proposed to

the Spanish government to substitute the hardy Africans for

the feeble Indians. This was in 1517; and the Emperor

Charles V. granted a patent to certain persons to supply the

Spanish Islands with slaves. The importation of negro

slaves into the Spanish colonies had commenced as early as

1501, and was continued under the sanction of the Spanish

monarchs.'' Las Casas is said, therefore, to have chosen be-

tween two existing evils. He wished to eradicate the greater

by resorting to the lesser." Soto, the Dominican and con-

fessor of Charles Y., and professor in the University of Sala-

manca, was a more consistent, if not a more illustrious oppo-

nent of slavery. He boldly attacked the African slave trade

from the very beginning of it, as iniquitous ; and by his in-

fluence with his master, he procured an edict, in 1543, tend-

ing to mitigate slavery in the colonies.^

*Sir John Hawkins was the first Englishman who, *252

in 1562, introduced the practice of buying or kidnap-

'^ IJttlHon's Ten. sec. 189, 190. 194. Ballam'a View of the Middle Ages, vol. i.

pp. 122. 124, vol ii. p. 199.

> Bavcnfl'ii History of the United States, vol. i. pp. 182, 183. The Spaniavda

and Portuguese dealt in the traffic of Afiican negroes, as slaves, even before the

discovery of America. Ibid, vol. i. pp. 178, 179.

« Irvinij's Life of Cohimbnf, vol. iii. App. No. 26. Our learned and ingenious

countryman endeavours to relieve the memory of this excellent man from reproach

for tills most reprehensible act, by showing the general benevolence of his motives,

Bryan Kdwards, in his History of lite British Indies, vol. ii. ch. 2, spiritedly under-

took the same task.

^ Dominic Soto's Treatise, De Justitia el Jure, and which very scarce book the

author of a learned article in the Edinburgh Review, vol. xxvii. p. 230, had seen

and read, is said to contain a strong condemnation of the African slave trade.

Slavery existed in a very mild form among the Mexicans prior to the conquest of

their country by Oortcz. The slave was allowed to have his own family, to hold

property, and even other slaves. Intermarriage was allowed between slaves and

freemen. His children were free, for no one could be born to slavery in Mexico

;

an honourable distinction, says Mr. Prescott, (Hist of the Conquest of Mexico,

vol. i. p. 37,) not known, he believes, in any civilized community where slavery

has been sanctioned.
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ping negroes in Africa, and transporting and selling them for

slaves in the West Indies. In 1620, a Dutch vessel carried a

cargo of slaves fcom Africa to Virginia ; and this, says Chal-

mers," was the sad epoch of the introduction of African slaves

into the English colonies on this continent. The Dutch re-

cords of New-Ketherlands allude to the existence of slaves in

their settlements on the Hudson as early as 1626 ;•• and

slavery is mentioned in the Massachusetts laws between 1630

and 1641.1^ Domestic slavery having thus inauspiciously

commenced, it continued and increased throughout the Uni-

ted States when they were colonies of Great Britain. It ex-

ists to this day in all the southern states of the Union ; but it

has become extinct in New-York and the eastern states, and

probably it is in the course of abatement and extinction in

some others. In Pennsylvania, by an act of March 1st, 1780,

and in New-Jersey, by acts of February 14th, 1784, and of

the 24th February, 1820, passed for the gradual extinction of

slavery, this great evil has been removed from them, and all

children born of a slave after the 4th day of July, 1804, were

declared free. In Massachusetts it was judicially declared,

soon after the revolution, that slavery was virtually abolished

by their constitution, and that the issue of a female slave,

though born prior to their constitution, and as early as 1773,

was born free."^ But though this be the case, yet the effect of

the former legal distinctions is still perceived, for by statute,

a marriage in Massachusetts between a white person and a

negro, Indian or mulatto, is absolutely void.^ In Connecti-

cut statutes were passed in 1784 and 1797, which have in

their gentle and gradual operation, nearly, if not totally,

extinguished slavery in that state.^

' Political Annals, p. 49.

> Moulton's History of New-York, vol. i. p. 373.

' Massachusetts Historical Collections, vol. iv. p. 194. The government and

people of Massachusetts, in 1645 and 1646, resented tbe first importation of

African slaves into the colony as a heinous crime. Winthrop's History, voL ii.

pp. 245. 379, 380. Bancroft's History, vol. i. p. 187.

^ See Winchendon v. Hatfield, 4 Haas. Rep. 128, and Littleton v. Tuttle, ihid-

Dote.

• ZJano's j46r. ch. 46. art. 2. sec. 3. Mass. Revised Statutes, l?iZ5. This prohibi-

tion was repealed since 1835. In Virginia it is an indictable offence. 1 R. 0. of

Virginia, 275.

' Reeve's Domestic Relations, p. 340. Statutes of Connecticut, 1821, p. 428-
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I sliall not attempt, nor have I at *liand the means *253

to collect and i-eview the laws of all the southern states

on the subject of domestic slavery. They are, doubtless, as

just and mild as is deemed, by those governments, to be com-

patible with the public safety, or with the existence and pre-

servation of that species of property ; and yet, in contempla-

tion of their laws, slaves are considered in some respects,

though not in criminal prosecutions, as things or property,

rather than persons, and are vendible as personal estate.

They cannot take property by descent or purchase, and all

they find, and all they hold, belongs to the master. They
cannot make lawful contracts, and they are deprived of civil

rights. They are assets in the hands of executors, for the

payment of debts, and cannot be emancipated by will or

otherwise, to the prejudice of creditors.^ Their condition is

There were 25 slaves remaiDing ia Conuecticut in 1830. In 1'774 the importation

of slaves into that state was prohibited. In Rhode Island no person could be born

a slave on or after the first of March, llti. In New-Hampshire and Vermont,

slavery was abolished by their respective constitutions ; and it was a fundamental,

and declared to be an unalterable provision in the ordinance of congress of July

13th, 1187. for the government of the territory of the United States northwest of
the river Ohio, that there should be neither slavery nor involuntary servitude in

the said territory, otherwise than in the punishment of crimes. This provision ef-

fectually prevented the introduction of slaveiy into any of the states north of the

Ohio, and included in what was then called the North-Western Territory of the

United States. (1)

• Executors of Walker t. Bostwick, 4 Dessau. S. C. Rep. 266. Brandon v. Hunts-

ville Bank, 1 Stewart's Ala. Rep. 320. Pleasants v. Pleasants, 2 Call's Rep. 319.

The State v. Philpot, Dndle/s Geo. Rep. 46. Nancy v. Snell, 6 Dana's K. Rep.

149. Briscoe v. Wickliife, ibid. 165. Ibid. 195. Fable v. Brown, 2 Hill's S. 0.

Ch. Rep. 396. Gregg v. Thompson, 2 Mill's Conn. Rep. 33 1 . Bland & W. v. Negro
Cowling, 9 Oill & Johnson,! 9. Revised Statutes, N. C. c. 89. sec. 24. View of

the Laws of Virginia relative to Slavery, Am.Jur. No. 13. Civil Code of Louisi-

ana, art. 35. 173. Act of Maryland, 1798, ch. 101. Laws of South Carolina,

Brevard's Digest, 229. In Louisiana slaves are considered as real estate, and

(1) By the constitution of Illinois of 18-18, tlie general assembly was required, at the first session,

to pass such laws as would effectually proMbit free persons of colour emigrating to, or settling

In the state, and to effectually prevent the owners of slaves from bringing them into the state

for the purpose of setting them free.

In Straderv. Graham, S. C. N. S. Dec. 1850. {Western Lam Journal, Feb. 1851, p. 232,) it

was held, that each sta e had the right to determine the personal status of all persons domiciled

within it, and that the ordinance of 1787 did not restrict the power of states formed out of the

North-Westera Territory, it having ceased to be in force on their becoming states. See, also,

Pollard v. Hagan, 3 Howard's S. 212.

The ordinance of 1T3T, held to be superseded by the adoption of the U. S. Constitution, in

Btrader v. Graham, 10 Eoward B, 82.
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more analogous to that of the slaves of the aBcients, than to

that of the villeins of feudal times, both in respect to the de-

gradation of the slaves and the full dominion and power of

the master. The statute regulations follow the principles of

the civil law in relation to slaves, and are extremely severe,

hut the master has no power over life or limb ; slaves are still

regarded as human beings under moral responsibilitj as to

crimes ; and the severe letter of the law is softened and cor-

rected by the humanity of the age and the spirit of Chris-

tianity.'' The laws of some of the southern states manifest,

likewise, great jealousy in respect to any external influence

or communications calculated to render the slave population

discontented with their condition. i^ These severe penal re-

descend as ''iich ; whereas in Maryland, Virginia, S. Carolina and Missouri, they

are regarded as personal property. In Kentucky the law on this subject is anom-

alous. Slaves are for most purposes regarded as personal property, and yet so

far as respects wills, they are by statute declared to be real estate, and they

descend suh modo to the heir. In Massachusetts, under the colony administration,

slaves were property, transferable like chattels, and were assets in the hands of

executors and administrators, and the issue of female slaves followed the condition of

the mother. Parsons, Ch. J., 4 Mass. Rep. 127. In Tennessee, Georgia and Ar-

kansas, property in slaves is protected specially by the constitution, which declares

that the legislature shall have no power to pass hiws for the emancipation of slaves,

without the consent of the owner. But as the Ch. Justice observed, in the case of

the Commonwealth v. Avis, 18 Pick. 216, the laws that regard slaves as property

are local, and only apply so far as such laws propria vigore. can operate. Such

local laws do not make them personal property generally ; and in Williams v. Ash,

1 Iiov;ard!s U. 8. Rep. 1, it was held that a bequest of a slave by will, with a con-

ditional limitation of freedom to the slave, if sold by the legatee, took effect on the

sale. The limitation over in favour of the slave, if sold, was valid.

• Stroud's Bkelch of the Laws relating to Slavery, Phil., 1827, pasnm. Ruffin,

J., in the case of The State v. Mann, 2 Dev. N. C. Rep. 263. The State t. Jones,

Walker's Miss. Rep. 8-3. The State v. Philput, DuiUey's Geo. Rep. 46.

• In Georgia, by an act in 1829, no person is permitted to teach a slave, a negro

or free person of colour, to read or write. So, in Virginia, by statute, in 1830,

meetings of free negroes, to learn reading or writing, is unlawful, and subjects them

to corpoial punishment; and it is unlawful for white persons to assemble with free

negroes or slaves, to teach them to read or write. The prohibitory act of the

legislature of Alabama, passed in the session of 1831—2, relative to instruction to

be given to the slave, or free coloured populalii>n, or exhortation, or preaching to

them, or any miachiev u- influence attempted to be exerted over them, is suf-

ficiently penal. Laws of similar import are presumed to exist in the other slave-

holding states; but in Louisiana the law on the subject is armed with tenfold se-

verity. It not only forbids any person teaching slaves to read or write, but it de-

clares that any person using language, in any public discourse, from the bar, bench,

stage or pulpit, or any other place, or in any private conversation, or making use
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sti-ictions must have proceeded from tlie strong and fearful

apprehension that the kind of knowledge and instruction

which were interdicted, would greatly increase the means,

capacity and tendency of slaves to combine for purposes of

mischief and insurrection. The great principle of self-preser-

vation doiibtless demands, on the part of the white popula-

tion dwelling in the midst of such combustible materials, un-

ceasing vigilance and firmness, as well as uniform kindness

and humanity. The evils of domestic slavery are inevitable,

but the responsibility does not rest upon the present genera-

tion, to whom the institution descended by inheritance, pro-

vided they have endeavoured by all reasonable means to

arrest or mitigate the eviL=i We will close this division of

the subject with a brief historical detail of the laws of New-
York concerning the origin, progress and final extinction of

domestic slavery. Our domestic annals aflford snfficient mat-

tar of alternate humiliation and pride, for painful and for ex-

ulting contemplation.

The system of domestic slavery, under the colony laws

of New-York, was as firmly and rigorously established as

in any part of the country; and, as it would seem, with

more severity than in either Massachusetts or Connecticut.

In the year 1706, it was declared by statute'' that no slave

of any signs or actions, having a tendency to produce discontent among tbe free

coloured population, or insubordination among the slaves, or who shall be knowing-

ly instrumental in bringing into the state any pap«r, book or pamphlet, having the

like tendency, shall, on conviction, be punishable with imprisonment or death, at

the discretion of the court.

* Hy &e statute of S and 4 William IV. ch. 73, slavery ceased throughout the

British colonies, in the W«st Indies aad elsewhere, on the 1st of August, 1834.

The then existing slaves were to become apprenticed labourers. The term of their

apprenticeship was to cease partly on the 1st of August, 1838, and totally on the

ist of August, 1840, when the black and coloured population would become

altogether free. The sum of twenty millions sterling was to be distributed, in cer-

tain proportions and on certain conditions, to the West India planters, as a com-

pensation for the loss of their property in the slaves, by the force and operation of

the statutes. 1 his statute will remain for ever a memorable event in the annals of

British legislation. It is entitled, an Actfor the abolition of slavery throughout the

MrilisJi colonies ; far promoting the industry of the manitmitled slams ; and for

compensating the persons hitherto entitled to the services of such slaves. The title

itself is declaratory of the boldness of the design, and the sense of justice and be-

nevolence which accompanied its latter provisions.

' Oolong Laws, Smith's edit. vol. i. p. 69.

Vol. II. IS
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shonld be a witness for or against any freeman, in any mat-

ter, civil or criminal.'^ The consequence of this was, that a

slave found alone, could be beaten with impunity by any

freeman, without cause. ' It was shortly after enacted,'' that

if any slave talked impudently to any Christian, he should

be publicly whipped, at the discretion of any justice of the

peace, not exceeding forty stripes. By successive acts of the

colonial assembly, passed in 1T02, 1712 and 1730, "^

*255 the debasement *of the civil condition of slaves was

greatly augmented. The master and mistress wer©

authorized to punish their slaves at discretion, not extending

to life or limb, and each town was authorized to appoint ^

common whipper for their slaves, to whom a salary was to be

allowed. If guilty of any of the numerous capital offences of

that day, they were to be tried by three justices of the peace,

and five freeholders, and were denied the benefit of the testi-

mony of their associates, if in their favour, though it might

be used against them ; and they were to be put to death in

such a manner as this formidable tribunal thought proper. "J'

In the year 1740, it was observed by the legislature, that

all due encouragement ought to be given to the direct impor-

tation of slaves, and all smuggling of slaves condemned a&

" an eminent discouragement to the fair trader."''

« This disability was applied to slaTes by the other colonies. la Kentucky, by

a statute as late as 1'798, no negro, mulatto or Indian can be a 'witness, except in

cases in which negroes, mulattoes or Indians alone shonld be parties. Ent this re-

itiiction is understood to apply only to testimony in suits pending between the

parties, and does not disqualify /reemen of colour to take an oath and swear to

facts in every case in which a white man may be eonecrned. 1 Dana's Ken. Rep.

467.

* Colony Laws, vol. i. p. 72.

» Ibid. Tol. i. pp. 193—199. Bradford's edit, of the Colony laws, 1719.

ii They were occasionally adjudged to the stake ; and an execution of this kind,

and probably the last of this kind, was witnessed at Ponghkeepsie, shortly before

the commencement of the revolutionary war.

« Colony Laws, vol. i. pp. 283, 284. It ought, however, to be noted, in honour

of the laws promulgated under the early administration of the colony by the Duke

of York, and known as the DukSs Laws, and which continued in force from 1665

to 1683, that it was forbidden to a " Christian to keep a slave, except persons ad-

judged thereto by authoiity,or such as have willingly sold or shall sell themselves."

See an analysis of th^ Duke's Laws in Thompson's History of Long Island, New-

York, 1839, p. 102, and which contained many wise and just provisions.
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Such were the tone and policy of the statute law of ISTew-

Tork on the subject of dotaestic slarery, during the whole

period of the colony history ; but after the era of our inde-

pendence, the principles of natural right and civil liberty

were better known and obeyed, and domestic slavery speedily

and sensibly felt the genial influence of the revolution. The

first act that went to relax the system was passed in 1781,

and it gav^ freedom to all slaves who should serve in the

American army for the term of three years, or until regular-

ly discharged, a A more liberal provision was made in 1786,

by which all slaves, becoming public property by attainder,

or confiscation of their master's estates, were immediately set

free ; and if unable to maintain themselves, they were to be

supported by the state.'' These were only partial alle-

viations *of a great public evil. In 1788, a more ex- *256

tensive and eff'ectual stroke was aimed at the practice

of domestic slavery. It put an absolute stop to all further

importation of slaves after the first of June, 1785, by pro-

hibiting future sales of such slaves. Facilities were also

given to the manumission of slaves. The penal code was

greatly meliorated in respect to slaves. In capital cases, they

were to be tried by jury, according to the course of the com-

mon law, and the testimony of slaves was made admissible

for, as well as against each other, in criminal cases." In one

single case, the punishment of slaves was made different from

that of whites. If convicted of crimes under capital, and the

court should certify transportation to be a proper punishment^

they might be transported to foreign parts by the master.^

In 1799, the legislature took a step towards the final removal,

as well as the intermediate mitigation of this evil. They

commenced a system of laws for the gradual abolition of

slavery.^ It was declared that every child born of a slave

• Act ofN. Y., March Wlh, 1781, ch. 32, sec. 6.

I" Act of May Ut, 1786, ch. 58. sec. 29, SO.

= Act of February 22d, 1788, ch. 40. This act was hostile to the importation of

slaves as an article of trade, and not to the existence of slavery itself, for it re-

enacted the rule of the civil law that the children of female slaves should follow

the state and condition of the mother.

^ Act of March 22d, 1790, ch. 28.

o Act of March 29th, 1799, ch. 62.
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•within the state, after the 4th of July, 1Y99, should be bom
free, though liable to be held as the servant of the proprietor

of the mother, until the age of twenty-eight years in a male,

and twenty-five in a female, in like manner as if such person

had been bound by the overseers of the poor to service for

that period. This law was further enlarged and improved in

1810, and it was then ordain^'' that the importation of

slaves, except by the owner, coming into the state for a resi-

dence short of nine months, should be absolutely prohibited,

and every slave imported contrary to the act was declared

free. All contracts for personal service, by any person held

or possessed as a slave out of the state, were declared to be

void ; and to entitle a person to claim the services of

*25Y a person born of a slave, *after the 4th of July, 1799, he

must have used all reasonable means to teach the child

to read, or, in default, the child would be released from servi-

tude after the age of twenty-one.

These provisions were all incorporated into the act of the

9th of April, 1813, which contained a digest of the existing

laws on the subject of slavery. Under the operation of those

provisions, slavery very rapidly diminished, and appearances

indicated, that in the. course of the present generation, it

would be totally extinguished. Those that were slaves on the

4th of July, 1799, and not manumitted, were the only persons

that were slaves for life, except those that were imported prior

to the 1st of May, 1810, and remained with their former own-

ers unsold. No slave imported since the 1st of June, 1785,

could be sold ; and no slave imported since the Ist of May,

1810, could be held as a slave ; and no person born within

the state since the 4th of July, 1799, was born a slave. At
last, by the act of 31st of March, 1817,'' which digested anew

all the former laws on the subject, provision was made for

the complete annihilation of slavery in about ten years there-

after, by the section which declared " that every negro, mu-

latto or mustee, within the state, born before the 4th of July,

1799, should, from and after the 4th day of July, 1827, be

free." After the arrival of that period, domestic slavery be-

* Jet of March SOth, 1810, ch. 115.

^ Laws of New- York, seas. 40. ch. 1S7.
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came extinguislied in the state, and unknown to the law, ex-

cept in the case of slaves brought within the state by persons

as travellers, and who do not reside or continue therein more

than nine months.'i In the language of the New-Yorh Ee-

,
» Act, supra, sec. 15, and act, sesB. 42. ch. 141. sec. 3. K T. R. S. vol. 1. 65Y.

This latter provision does not appear in the edition of tbe new R. S. ofN. Y. in 1 840.

This exception in favour of the master voluntarily bringing his slave into the state

temporarily as a traveller, prevails, also, by statute, in Rhode Island, New-Jersey,

Illinois and Pennsylvania ; and it is an act of comity on the part of the state, and

was not required by the Constitution of the United States, (art. 4. sec. 2. note 3,)

nor by the act of congress of Feb. 12, 1793, ch. 1, made in pursuance thereof, for

they only apply to persons escaping, or being fugitives from service or labour.

The law of Illinois enforces tbe comity due to travellers in passing over the state

by protecting his property, and especially bis slave whom he brings with him for

his temporary use, and the slave does not thereby constitutionally become free, and

the law makes it penal to harbour or conceal a slave so temporarily brought into

the state for his master's service. They consider the protection of the property in

such cases to be required by a liberal international comity. Willard v. The People,

4 Scammon, 461. Again, in Eells v. The People, 4 Scammon, 498, the state laws

providing for punishing persons who secrete or harbour slaves who are in the state

by the consent and in the service of the master as a traveller, is vindicated as con-

stitutional under the Constitution of the United States and of the state. The con-

stitutions of the state of Georgia of 1798, and of Florida of 1839, for the better

protection of the slave property in that state, denies to the legislature the power

to pass laws for the emancipation of slaves, without the consent of the owners, or to

prevent emigrants to that state from bringing with them such persons as are slaves

by the laws of any of the United States. On the other band, the constitution of

tbe latter state confers upon the legislature the power to pass laws to prevent free

persons of colour from emigrating to that state, or from being discharged from any

vessel in any of the ports of Florida.

The legislature of New-York has gone as far as it was doubtless deemed compe-

tent for them to do, to protect " free citizens or inhabitants of the state " from being

imprisoned or reduced to slavery in any other state. It makes it the duty of the

governor, if any such person be kidnapped or transported out of the state to be

held in slavery, or be wrongfully imprisoned or held in slaveiy, "by colour of any

usage or rule of law prevailing in such state," to procure his liberty, and to em-

ploy an agent for that purpose to take the legal measures to effect his restoration.

IJf. r. R. S. 3d edit. 172.

In Massachusetts, where no sueh state statute exists, it was held, in Auguft,

1836, in the case of the slave child Med, before the Supreme Court, that if a slave

be voluntarily brought into Massachusetts by his master, or comes there with his

consent, the slave becomes free, and cannot be coerced to return. The court, on

habeas corpus, discharged the child from the custody of its mistress. See, also, to

the same point, the case of Commonwealth v. Avis, 18 Pickering, 193. Common-

wealth T. Taylor, 3 Metcalf's Rep. 72. On the other hand, it was held, in the case

of Johnson v. Tompkins, 1 Baldiiiin's 0. 0. U. 8. 671, that the master from another

state may pursue and take his fugitive slave without warrant. He may arrest him
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vised Statutes,^ " every person born within the state is free

;

every person hereafter bom within the state shall be free

;

and every person brought into the state as a slave (with

*258 the exception in favour of travellers) *shall be free."

But though slavery be practically abolished in New-
York, the amended constitution of 1821, art. 2, placed people

of colour, who were the former victims of the slave laws, under

permanent disabilities as electors, by requiring a special

qualification as to property, peculiar to their case, to entitle

them to vote.^

any where and at any time, and no person has a right lo oppose the master in the

act, or to demand proof of property. The constitution and laws of the United

States secure this right to reclaim fugitive slaves against state legislation. In some

of the slavebolding states it is held, that if a slave from such a state goes lawfully

into a non-slaveholding state, and acquires a doraicil there with his master, or is

emancipated there by his master, he becomes emancipated, and ceases to be a slave

on his return. But if he be carried there by his master for a temporary purpose,

and returns, his state of slavery is resumed. Lunsford v. Coquillon, 14 Martin's

Zou. Eep. 405. 2 Marshall's Ken.. Rep. 467. Graham v. Strader, 5 Monroe,

113. Blackmore v. Phill. 7 Verger, 452. See, also, the case of the slave Grace, in

2 Hogg. Adm. Rep. 94. In the case of Marie Louise v. Mai'ot, 9 Lou. Rep. 473,

and of Smith v. Smith, 13 Lou. Rep. 441, the doctrine of emancipation would

seem to be carried further than in the above cases ; for where a slave was carried

by the owner to France, where slavery was not tolerated, and under the operation

of whose laws the slave became immediately free, and was brought back to

Louisiana, it was held that the slave being free for one moment in France, could

not be reduced again to slavery in Louisiana. Thomas v. Geneies, 16'io«. Rep.

483. S. P. In Connecticut, a similar decision to that in Massachusetts was made
by its Supreme Court, in June, 1837. It was the case of a female slave, brought

by her master from Georgia for a temporary residence ; and the court held that

the master having left the slave in Connecticut, on a temporary absence from the

state, she became forthwith free. Jackson v. Bullock, 12 Conn. Eep. 38.(1)

* Vol. i. p. 659. sec. 16.

' This disability was continued in the Revised Constitution of New-York of

1846, though the convention submitted to the test of popular suffrage the ques-

tion, whether coloured male citizens should have the right to vote without any

such restriction, and a large majority of the electors of the state, in November,

1846, answered the question in the negative. In most of the United States there

is a distinction, in respect to political privileges, between freevwhite persons and

free coloured persons of African blood ; and in no part of the country, except in

(1) A person residing in Kentucky, wlio takes his slave to a free state for a temporary purpose,

or sends him there for such purpose, does not, by the laws of that state, forfeit his right to him on

his return. Strader v. Graham, 5 B. Sfonroe^s B. 173. But if the owner of a slave remove into

a. free slate with his slave, with the intention of residing there, the slave is thereby emancipa-

ted. Josephine v. Ponltney, 1 La. Am. Jl. 329. Matter of Ealph, 1 Morris' {Iowa) R. 1.
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n. Of hired sememts.

The next class of servants which I mentioned are hired

servants, and this relation of master and servant rests altoge-

Maine, do tbe latter, in point of fact, participate equally -roith the -jrliitea, iu tlae ex-

ercise oif civil and political rights. Tbe mauumisMOQ of slav-es is guarded io some,

at least, of the alaveholdlBg states, from abuse and public mischief, by legislative

frovisioEs. Thus, for instaBce, in T^uaessee, a deed «• will emaucdpating a slave

as not void, but it communicates to the slave only aa imperfect right, until the

state has assented to the act. The statute of 1111, authoriaiog the county courts

ito give the assent of tbe guverDment to the manuraissioa of slaves, restricted the

assent to cases where the slave had rendered nferitorious services. The act of 1801

repealed tha;t pait of the act of 1'777, requiring the slave to have rendered merito-

aious services as a condition of the emancipation, and the county courts were to

exercise their sound discretion in giving or withholding the assent. The act of

1829 vested the same discretion in the ehaneellors of the state. The act of 1831

j-eq[uired that slaves, upon being emancipated, be removed beyond the limits of

the state ; and, in accordance with the policy of the act, the courts we bound to

make it a eonditton of the assent to the manumission, that security be givea that

the emancipated slave be fwthwith removed beyond ihe Kmits «/ the UnUed,

States, and no free negro is permitted to enter that state or retura to it. See

Fisher w Dabbs, 6 Yerger's Tenn. Rep 119, where Oh. J. Cati'on gives a sferoQg

picture of the degradation of free negroes living among whites, without motive

and without hope. In Virginia and Kentucky, it is undej-etood that slaves can be

set free by will, without the eonCBrrence of the state. The amended constitution

of Tennessee, of 1834, prohibits the legislature from passing laws for the emaoci-

patjoo of slaves, without tbe consent of the owners. So, by the constitution of the

territiu-y of Arkansas, as made by a conventioa of delegates in 1 835, there is the

like prc^ilution, and a prohibition, also, of laws preventing emigrants from bring-

ing theh' lawful slaves with them from otiier states, for their own use, and not as

iuerchaudise. In Alabama, by statute, {Aik. Dig. 452,) all negi-oes, mulattoes,

Indians, and all persons of mixed blood, descended from negro or Indian aiocestore,

to the third generatioQ inclusive, though one ancestor of each generation may
•have been a white person, whether bond or free, ai-e declared incapable in law to

he witnesses in any case whatever, except for and against each other. In Ohio,

persons having more than one half white blood ai'e entitled to the privileges of

•whites. Wright't Ohio Rep. 5*76. The rule in Virginia and Kentucky is, that a

mulatto, or one having one fourth of African blood, is presumptive evidence of be"

ing a slave, asd that an apparently white person or Indian is prima facie free, and

33 actually so, if having less than a foMrth of African bloo(}. 3 Dwaa's Ken. Rep.

385. The best test of the distinction between black and white persons is, says

this case, aidopsy, or the evidence of one's own senses, and personal inspection by

a jury is therefore the best and highest evidence as to colour. By the amended

constitution of Iforth Carolina, in 1886, no free negro, mulatto or fi'ee pej'son of

mixed blood, descended from negro ancestors to the fourth generation inclusive,

though one ancestor of each generation may have blen a white parson, shall vote

for members of the legislature. The right of voting is confined to white ii-eemea

l)y the constitutions of Delaware, Virginia, Kentucky, Louisiana, Mississippi, Illi-

Boi^ Indjana, Ohio, Missouri, South Cai'oiina and fieorgia; and by law in Con-
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ther upon contract. The one is bound to render the service,

and the other to pay the stipulated consideration. (1) But if

necticut, none but free white persons can be nataraTized. See supra, p. 72. In

South CiroliDa, a free person of eolour is not a competent witness >n the courts of

record, although both the parties to the suit are of the same class \rith bimseli.

Groning t. Derana, 2 Bayleifs Rep. 192.

The African race, eren when free, are essentially a degraded easte^ of inferior

rank and coDditioD in society. See the judicial sense of their inferior condition, as

declared in the case of The State v. Harden, and The State v. Hill, 2 Spear's S. C.

Jtep. 150. 152. Marriages between them and whites are forbidden in some of

the states where slavery does not exist, and they are prohibited in all the slave-

holding states; and when not absolutely contrary to law, they are revolting, and

regarded as an offence against public decorum. The statute of North Caroliaa,

prohibiting marriages between whites and people of eolour, includes io the latter

class all who are descended from negro ancestors, to the fourth generation iaclusiye,

though one ancestor of each generation may have bees a white person. State t

"Walters, 3 /rede?^, 465. By the ReTJsed Statutes of Illinois, published in 1829,

marriages between whites and negroes, or mulattoes, are declared Toid, and the

persons so married are liable to be whipped, fined and impiisoncd. By an old

statute of Massachusetts, in 1705, such maniages were declared void, and they

were so under the statute of I'TSfr. And the prohibition was continued under

the Mass. ^. S. of 1 835, which declared that no white person shall mtermany with

a negro, Indian or mulatto. This prohibition, however, has since been repealed-

A similar statute provision exists in Virginia and North Carolina. Marriages of

whites and blacks were forbidden in Virginia, from the first introduction of blacka,

under ignominious penalties. Senvntfs Statutes, vol i. p. 146. Such connectiosA.

in France and Germany, constitute the degraded state of concubinage, which was

known in the civil law as licita eonsueiudo semimatrimonivm, but they are not

legal marriages, because the parties want that equality of stains or conditioQ

which is essential to the contract. Ohio and Indiana are not slaveholding states

;

and yet, by statute, a negro, mulatto or Indian, is not a competent witness io civil

cases, except where negroes, mulattoes or Indians alone are parties, nor ia pleas of

the state, except against negroes, mulattoes or Indians. In the act of Ohio of 1 829,

for the support and better regulation of common schools, the instruction in them is

declared to be for the " white youth of eveiy class and grade, without distinction."

And in the act of Ohio of 1 807, to regulate black and mulatto persons, it is declared

that no black or mulatto person shall be permitted to settle or reside in the state,

unless he first produce a fair certificate from some court within the United States,

under the seal of the court, of his actual freedom. Nor is a negro or mulatto

person permitted to cmigi'ate into, and settle within that state, unless within twenty

days thereafter he enter into a bond, with two or more freeliolders, in §500, con-

ditioned for his good behaviour, and to pay for his support, if found unable to

support himself This act ia still in force. See R. S. of Ohio, 1831, and of InHi-

ana, 1838. These provisions have pretty effectually protected the people of Ohio

(1) The hirer of a person of full age, by the year, can maintaiu an action for a loss of serruje

against one who imprisons Ihe servant "Woodward v. Washbnm, S Denio'a S. 809. So aa

aoUon lies for enticing away a servant. Haigbt v. Badgdy, KSarlinir S. 4Sa.
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the servant hired for a definite term, leaves the service before

the end of it, without reasonable cause, or is dismissed for

and Indiana from the presence of any coloured population. A statute provision of

the same import was passed iu Michigan, April 13th, 182T, and in Illinois a like

policy appears in several statutes between 1819 and 1833, prescribing the means

requisite for a black or mulatto person to acquire a lawful residence. So, also, in

Indiana, a similar policy prevails by act of 1831 ; but that state liberally secures

to the master the right to pass through the state to any other state with his negro,

ormulatto or other servants. (1) In Connecticut, by statute, in 1833, any coloured

person, not an inhabitant of the state, who shall come to reside there for the pur-

pose of being instructed, may be removed, under the act for the admission and

settlement of inhabitants ; and it was made penal to set up or establish any school

or literary institution in that state, for the instruction of coloured persons not

inhabitants of the state, or to instruct or teach in any such school or institution, or

to board or harbour, for that pui'pose, any such persons, without the previous

consent, in writing, of the civil authority of the town in which such school or

institution might be. In an information under that provision against Prudence

Crandall, filed by the public prosecutor, it was held, by Oh. J. Daggett, at the trial

in 1833, that free blacks were not citizens within the meaning of the term, as used

in the Constitution of the United States. And in " An inquiry into the political

grade of the free coloured population under the Constitution of the United States,"

and of which John F. Denney, Esq., of Pennsylvania, is the author, this same
doctrine is elaborately sustained. The decision in Connecticut was brought up for

review before the supreme court of errors, and the great point fully and ably

discussed; but the cause was decided on other ground, and the question touching

the citizenship of free persons of colour was left unsettled. Since that decision,

William Jay, Esq., in " An inquiiy into the character and tendency of the Ameri-
can Colonization and Amencan Anti-Slavery Societies," (pp. 38—i5,) has ably

enforced the other side of the question, that free coloured people, or black persons,

born within the United States, are citizens, though under many disabilities.

Perhaps, after all, the question depends more on » verbal than on an essential

distinction. It is certain that the constitution and statute law of New-York,
{^Const. art. 2. N. T. Revised Statutes, vol. i. p. 126. sec. 2,) speaks of men of colour

as being citizens, and capable of being freeholders, and entitled to vote. And if,

at common law, all human beings born within the legiance of the king, and under
the king's obedience, were natural-born subjects, and not aliens, I do not perceive

why this doctrine does not apply to the United States, in all cases in which there

is DO express constitutional or statute declaration to the contrary. Blacks, whether
horn free or in bondage, if bora under the juiisdiction and allegiance of the United
States, are natives, and not aliens. They are what the common law terms natural-

born subjects. Subjects and citizens are, in a degree, convertible terms as applied

to natives; and though the term citizen seems to be appropriate to republican free-

men, yet we are equally, with the inhabitants of all other countries, sm6;cc<s, for we
are equally bound by allegiance and subjection to the government and law of the

land. The privilege of voting, and the legal capacity for oflice, are not essential to

(1) By the constitution of Indiana, of 1851, (art. 13. sec. 1,) it is provided that " no negro or

mulatto shall come into or settle in the state after the adoption of this constitution."
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such misconduct as justifies it, he loses his right to wages

for the period he has served. =i A servant so hired

*259 *may be dismissed by the master before the expira-

tion of the term, either for immoral conduct, wilful

disobedience or habitual neglect.^ (1)

the character of a citizen, for women are citizens without either ; and free people of

colour may enjoy the one, and may acquire, and hold, and devise, and transmit, by

hereditaiy descent, real and personal estates. The better opinion, I should think,

waa, that negroes or other slaves, boi-n within and under the allegiance of the United

States, are natural-born subjects, but not citizens. Citizens, under our constitution

and laws, mean free inhabitants, bom within the United States, or naturalized under

the law of congress. If a slave born in the United States be manumitted, or other-

wise lawfully discharged from bondage, or if a black man be born within the United

States, and born free, he becomes thenceforward a citizen, but under such disabili-

ties as the laws of the states respectively may deem it expedient to prescribe to

free persons of colour. It was adjudged by the Supreme Court of Pennsylvania,

in 1837, that a negro or mulatto was not entitled to exercise the right of suffrage.

Hobbs V. Fogg, 6 Walts, 663. And it has been adjudged in Tennessee, in 1838,

in the case of The State v. Claiborne, 1 Meigs, 331, that free blacks are not citizens

within the provision of the Constitution of U. S. art. 4. sec. 2 ; for free negroes are

not in any of the states entitled to all the privileges and immunities of citizens, and

a state may constitutionally prohibit free persons of colour from removing into the

state to reside therein. See, also, the official opinion of the Attorney-General of

the United States, that free persons of colour in Virginia were not citizens within

the intent and meaning of the act of congress regulating the foreign and coasting

trade. Opinions oftlie Attorneys-General, vol. i. 382, Washington, 1841.

'» Huffman v. Boulnois, 2 Carr. <k Payne's N. P. Rep. 510. Turner v. Robinson,

6 ibid. 15. Libhart v. Wood, 1 Watts ds Serg. 265. If the servant, according to

this last cause, commits a criminal oflFence, though not immediately injurious to his

master, he cannot recover his wages, A person hired by the year cannot quit the

service without forfeiting his salary, nor can he be dismissed at pleasure, or without

just cause, and thereby be deprived of it. Beekman v. N. 0. Cotton Press Co. 1

2

Louis. Rep. 67. See, also, infra, 509. Covenants for personal service cannot be

specifically enforced; but the excepted cases of apprentices depend upon parental

authority, and of soldiers and sailors on national policy. Mary Clarke's Case, 1

BlackforcHs Ind. Rep. 122.

> Callo V. Brouncker, 4 Carr. & Payne's N. P. Rep. 518. Domestic or menial ser-

vants, though hired for a year, may, by the custom respecting them, be dismissed

on a month's notice, or on the payment of a month's wages. 12 B.Moore's Rep.

556. If there be an entire and express contract that certain wages or compensa-

tion are to be paid, on condition of a service performed, the service is a condition

precedent, and must be performed before suit brought Cutter v. Powell, 6 Term

Rep. 820. But if a servant be hired in the common way, with a reference to a

(1) The rule on the subject of wilful disobedience is very stem. See the case of Turner v.

Mason, 14 Meet. <& Wets. B. 112. No case in this country, it is believed, goes so far in uphold-

ing the authority of the master.
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There are many important legal consequences wliicli flow

from this relation of master and servant.

The master is bound by the act of his servant, either in re-

spect to contracts or injuries, when the act is done by autho-

rity of the master. If the servant does an injury fraudulently,

while in the immediate employment of his master, the master,

as well as the servant, has been held liable in damages; and

he is also said to be liable if the injury proceeds from the ne-

gligence or want of skill in the servant, for it is the duty of

the master to employ servants who were honest, skilful and

careful.* The master is only answerable for the fraud of his

servant while he is acting in his business, and not for fraudu-

general understanding, he is, said Lawrence, J., in that case, entitled to wages for

the time he serves, though it be not for the whole year. If hired to labour for a

specific time, and he serves part of the time, and is disabled by sickness from com-

pleting the service, he is entitled to be paid pro rata. Fenton v. Clark, 1 1 Vermont

Hep. 557. If the hired servant for a year leaves the service within the year with-

out cause, it seems to have been conceded, in Hartwell v. Jewett, 9 N. H. Rep.

259, that after the expiration of the year the servant might maintain a suit on

a quantum meruit for the time be served. Nolan v. Danks, 1 Rob. Lou. Rep.

332, it was held, under the Louisiana Code, that if a labourer, without just cause,

before the expiration ofhis term of service, leaves his employer, he forfeits his wages.

If his employer sends him away without just cause, before the end of the term, he is

entitled to his full wages for the full term ; and if he be discharged, for good

cause, before the end of his term of service, he is entitled to his wages up to the

time of his discharge. This last point is contrary to the rule as stated in the text,

and seems to be not quite consistent with the first point in the decision, though it

is supported by the court with some strong considerations. The rule in New-York

is, that if a person hired for a certain time, at a specified compensation, be dis-

charged without cause within the time, he is entitled to his full wages for the whole

time, but the question of compensation seems to be subject to reasonable qualifi-

cations. (1) Costigan V. Mohawk R. R. Co. 2 Senio, 609. Mr. Sedgwick, in his

Treaiue on the Measure of Damages, p. 219, says, that it is a delicate and vexed

question whether the party has any redress who fails to perform an agreement

which is entire, and only performs part of it, though the doing of the thing is a

condition precedent. See infra, p. 509, where the subject is further considered.

' 1 Blacks. Oom. iZl. J9j/. 161. pi. 45. iiio!. 238. b.pl. 38. Grammer v.Kixon,

Btr. 653. Sly v. Edgely, 6 &p. iV. P. Cas. 6. Penn. D. and M. Steam N. Co. v.

HuDgerford, 6 Gill ck Johnson, 291. Cowen, J., in Wright v. Wilcox, 19 Wendell,

346. Pothier on Obligations, Nos. 453—456. JDomat. 1. 16. 3. No. 1. Harris v.

Mabry, 1 Iredell, N. 0. Rep. 240.

(1) But where a person who agreed to work for a given time, and had the privilege of leaving

If diesatisHed, left without alleging any dissatisfaction, but merely to attend to other businees, it

was held he could not recover for what he had done. MoncU v. Burns, 4 Demo's li. 121. Lan-

try v. Parks, 8 Cowan's J?. 63.
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lent or tortious acts, or misconduct in those things which do

not concern his duty to his master, and which, when he com-
mits, he steps out of the course of the service.* (1) But it was
considered, in M'Manus v. Crickett,^ to be a question of great

concern, and of much doubt and uncertainty, whether the

master was answerable in damages for an injury wilfully

committed by his servant, while in the performance of his

master's business, without the direction or assent of the mas-

ter. The court of K. B. went into an examination of all the

authorities, and, after much discussion and great considera-

tion, with a view to put the question at rest, it was decided

that the master was not liable in trespass for the wilful act of

his servant, in driving his master's carriage against

*260 another, without his master's direction or *assent.

The court considered that when the servant quitted

sight of the object for which he was employed, and without

having in view his master's orders, pursued the object which

his own malice suggested, he no longer acjed in pursuance of

the authority given him, and it was deemed, so far, a wilful

abandonment of his master's business. This case has received

the sanction of the supreme courts of Massachusetts and

iJ^ew-York," on tlie ground that there was no authority from

the master, express or implied, and the servant, in that act,

was not in the employment of his master. "^
(2)

' Lord KenyoD, in Ellis v. Turner, 8 Term Rep. 533. Parlter, Ch. J., in Foster

V. TLe Essex Bank, It Mass. Rep. 508—510. Richmond Turnpike Co. v, Vander-

bUt, 1 mWs i\r. Y. Rep. 480.

t 1 East, 106.

° 11 Mass. Rep. 508—510. Wright v. Wilcox, 19 Wendell, 348. Croftv. Ali-

son, 4 Barnw. & Aid. 690. S. P.

^ In Brady v. Giles, 1 Moody & Robinson, 494, Lord Abinger held it to be a ques-

tion of fact for a jury, whether the servant was acting as the servant of the party

hiring or of the owner. But in Chandler v. Broughton, 1 Crompton dt Meeson, 29,

it was held that if the owner of a carriage is sitting aside of his servant who drives,

and the horse runs away and injures others, trespass lies against the master as being

his act. The master is liable as a co-trespasser, if he is perfectly passive without

(1) Mitchell V. Crasweller, 16 Xng. L. S E. E. 448. Armstrong v. Cooley, 5 Oilman It. 509.

(2) The same principle was applied in Vanderbilt v. The Richmond T. Co. 2 Comst. S. 479.

In this case the president of the company, who was also its general agent, approved of the

trespass complained of, (and even encouraged its commission,) yet it was held that the company

was not liable, for its agents had no authority to authorize the doing of an unlawflil act.



Lee. XXXII.] OF THE RIGHTS OF PERSONS. 285

If a servant employs another servant to do his business, and

in doing it, the servant so employed is guilty of an injury,

the master is liable. Thus, in Bush v. Steinm'an,^ A. con-

tracted with B. to repair a house, and B. contracted with C.

to do the wort, and C. contracted with D. to furnish the ma-

terials ; and the servant of D. brought a quantity of lime to

the house, and placed it in the road, by which the plaintiff's

carriage was overturned ; it was held that A. was answerable

for the damage, on the ground that all the sub-contracting

parties were in the employment of A. But to render this

principle applicable, the nature of the business must be such

any ioterposition when the driver was doing the wrong. A passive acquiescence

is inferrible. McLaughlin v. Pi'yor, 1 Oarr. <& Marshmeii, 354. 'By ihe New- York B,

Statutes, 3 edit. vol. i. 874, the owners of every carriage running or travelling upon

any turnpike road or public highway, for the conveyance of passengers, aie made

liable, jointly and severally, for all injuries and damages done by any person in their

employment as a driver, while driving such carriage, whether the act occasioning

such injury or d.amage be wilful or negligent, or otherwise, in the same manner as

such driver would be liable. This stringent provision has a salutary tendency to

secure the selection of competent and careful drivers. The dividing line, said

Judge Oowen, between an act of the servant in the employment of his master, for

which the master is or is not liable, is the wilfulness of the act. But though the

master be liable for the servant's negligence to the injury of another, when doing a

lawful act in his service, he is not liable if the act be wilfully unlawful, unless

shown to be done by the master's authority. Lyon v. Martin, 8 Adolp. cfc Ellis, 5 1 2.

Nor is the master who uses due diligence in the selection of bis servants, answer-

able to one of them for an injury received by him in consequence of another's

carelessness while both were engaged in the same service. There is no express or

implied contract or principle of policy applicable to the case as between two ser-

vants in tlje same service, and giving an action against the master for an injury by

one to the other. Farwell v. B. <fe W. Rail-Road, 4 Melcalf, 49 (1)

* 1 BoK. ik Pull. 404. Randlcston v. Murray, 8 Adolp. <b MUs, 109. S. P.

See, also, Burgess v. Gray, 1 Manniiig, Granger & Scott, 578. A., the owner and

occupier of premises adjoining the road, employed B. to make a, drain, and the

workmen under him placed gravel on the highway, Ijy which C. was injured, and

A. was held liable for it. The possessor of fixed property must be responsible for

(1) See the following cases confirmatory of this doclrine. Priestly v. Fowler, S W. S ^.1
Brown V, Maxwell, 6 -ffi/^, 594. Uutchinson v. Yorke, &c,, Railway Co Law Journal /iep 296,

Sept 1660. Wigmore v. Jay, id. 800. Murray v. S. 0. R. Road, 1 McJUuUen R. 8SS. (Joon t.

S. & U. R. E. Com. 6 Barb. S. 0. R. 231. Affirmed on appeal, 1 Selden B. 492. Albro v. Aga-

wam, 6 Cushing B. 75. Sherman v. Rochester & Sy. li. Co. 15 Barb. B. 674. Lloj d v. The
Mayor,,! &W«i if. 869. I'eachey v. Eowiand, 16 Eri,g. L. <& E. B.U2. Mearsv. Com. of Wil-

mington, 9 Ired. B. 78. In Ohio, this doctrine seems to be qualified, and a ra 1-road company

was held liable where Ihe injury was caused by the negligence of a superior servant. Litllo

Miami K, Co, v. Stevens, 20 Ohio B. 415.
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as to require the agency of subordinate persons, and then

there is an implied authority to employ such persons.* (1)

the acts of those he employs. But the principal is not liable to one agent or em-

ployee for damages occasioned by the negligence or misconduct of another agent

or employee, for the relation of master and servant, or principal and agent, creates

no contract of duty, that the servant or agent shall suffer no injmy from the negli-

gence of others employed by him in the same business or service. Story on

Agency, sec. 453, and the S. Court in Georgia, in Scudder v. Woodbridge, 1 Kelly,

195, limit this rule to free white agents, and it is not applicable to slaves. The

principal is in that case liable from necessity, resulting from interest to the owner

and humanity to the slave.

' In Laugher v. Pointer, 5 Barnw. & Cress. 547, the K. B. were equally divided

in opinion on the nice and difficult question, whether the owner of a can'iage was

liable for an injuiy to the horse of a third person, by the negligent driving of the

carriage, when the owner had hired the pair of horses of a stable-keeper to draw it

for a day, and the owner of the horses had provided the driver. In Quarman v.

Burnett, 6 M. & W. 499, in the Exchequer, 1840, the same question arose, and it

was decided that the owner of the carriage was not liable. Mr. Baron Parke

observed, in this case, that he concurred with the view of the subject taken by

Lord Tenterden and Mr. Justice Littledale, in the case of Laugher v. Pointer, and

which case, as Judge Story observed, in his Treatise on Agency, p. 406, had ex-

hausted the whole learning on the subject. (2)

(1) On the subject of injuries arising from negligence, it is said, in Beers v. Housatonic R. E.

Co. 19 Corm. E. 566, that the plaintiff is not prevented from recovering, unless he might, by the

use of ordinary care, have avoided the consequences of the defendant's negligence. If by ordi-

nary care he might have avoided injury, he is the author of his own injury. See, also, Davies

V. Man, 10 Meea. S Wele. S. 645.

(3) The difficulty in deciding this class of cases consists in determining who is to be regarded

as the master of the wrong-doer ; whether he is the master who directs the work to be done, or

he who, having engaged to do the worlc, sends his own servant to fulfil the engagement In the

language of Parke, B., (Quarman v. Burnett,)" that person is undoubtedly liable, who stands in

the relation of master to the wrong-doer." The later cases have adhered to the opinion of Mr.

Justice Littledale, in Laugher v. Pointer, and hold that he is the responsible party who directs

his servant to fulfil his engagement, and not he who only engages a person exercisvtig a distinct

caMinff,hythe misconduct of whose servant the injury is caused. MiUigan v. Wedge, 12 Ad.db

B. 737. Eapson v. Cabett, 9 M.i& W, 710. Allen v. Ilayward, 7 Ad. <& El. N. S. 960. Eich V,

Basterfleld, 4 Mam. G. & Scott, 801. Eeedie v. N. W. Eailway Co. (JExcheq'r) 13 Jurist Bep.

659. 1849. 8. 0. Lmo Reporter, Apr. 1850, p. 626.

An exception to the general rule was suggested in some of the earlier English cases, in respect

to injuries caused by the negligent management of real property; and it was declared that the

owner must take care that his property was so used that others are not injured, whether his

properly was managed by his own servants, or by contractors, or their servants. (Per Little-

dale, Justice, in Laugher v. Pointer, citing Bush v. Steinman, supra. Sly v. Edgley, 6 Mp.
Ji. 6. Leslie v. Pounds, 4 Taunt. B. 649.)

But tills distinction, after having been questioned in Milligan v. 'Wedge, and Allen v. Hay-

ward has been expressly overruled in the case of Eeedie v. N. W. Eailway Co. It was there

held, that the case of Bush v. Steinman was only sustainable, if at all, on the ground of

nuisance.

On the point whether the owner of real property is responsible for injuries occasioned by

others not standing in the relation of servants to him, see Eich v. Basterfleld, supra. King v.

Pedley, 1 Ad. <Sb M. 822. S. 0. 8 Nm. * M. 627. King v. Moore, 8 Ad. <& El. 184. Barnes

v. "Ward, Lmo Journal Bep. 0. P. 195, July, 1850. Fish v. Dodge, 4 Denio, 311. Mayor
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It is said that the master may give moderate corporal cor-

rection to his servant, while employed in his service, for

negligence or misbehaviour. " But this power doea not

grow out *of the contract of hiring ; and Doctor Tay- *26l

lor*" justly questions its lawfulness, for it is not agree-

able to the genius and spirit of the contract. And without

alluding to seamen in the merchants' service, it may safely

be confined to apprentices and menial servants while under

age, for then the master is to be considered as standing in loco

parentis. It is likewise understood that a servant may jus-

tify a battery in the necessary defence of his master. The
books do not admit of a doubt on this point ; but it is ques-

tioned whether the master can in like manner justify a battery

in defence ofhis servant. In the case oi Leward v. Basely,"

it was adjudged that he could not, because he had his remedy
for his part ofthe injuryby the action^erquodservitium amisit.

It is, however, hesitatingly admitted in Hawkins, and expli-

citly by other authorities, that he may ; and the weight of

argument is on that side.'^ In England there seems to be a

' 1 Blacks. Com. 428.* 1 Hawk. P. C. b. 1. ch. 29. sec. 5 ; b. 1. ch. 60. sec. 23.

^ Elements of Oivil Law, p. 413. The right is denied in Pennsylviinia. Com-
monwealth y. Baird, 1 Ashmeaifs Hep. 266.

" 1 Lord Raym. 62. 1 8alk. Rep. 407.

1 2 Roll. Abr. 546. D. 1 Blacks. Com. 429. 1 Hawk P. C. b. I. ch. 60. sec 23,

24. Reeve's Domestic Relations, p. 378. In Ijouisiana it is expressly declared by

law, that a master may justify an assault in defence of his servant, as well as a

servant in defence of his master. The right is made to rest, in the one case, upon

interest, and in the other upon duty. Civil Code of Louisiana, art. 169.

of N. T. V. Bailey, 2 Denio, 433, per "Walworth, Ch. Overton v. Freeman, 8 Mng. L. <&

& B. 479.

How far the doctrine of Bush v. Steinman will be adopted in this country is doubtful. It

has been questioned, by Bronson, Ch. J., in Fish v. Dodge, 4 Denio's R. 811. It has been

recognised in Mass. in the case of the Inhabitants ofLowell v. The Boston & Lowell Eail-road

Co. 23 Pick. 24. Earle v. Hall, 2 Met. B. 353. See, also, Mayor of N. T. v. Bailey, 3 Denio's B.

433. Gardner v. Heartf, 2 Bari. S. C. Bep. 165. The Court of Appeals of New- York, in 1851,

rejected the doctrine of Bush v. Steinman, and followed the decision of the Court of Exchequer,

In Eeedie v. N. W. EailWay. See Blake v. Ferris, 1 Selden R. 48.

For further illustration of the question who is the responsible master, see Sproul v. Hemming-
way, 14 Piclc. B. 1. Stone v. Codman, 15 id. 297. Boss v. The Mayor of Madison, 1 SmitlCs

(Ind:) Bep. 93.

An owner of land made an excavation therein, within two feet of a public street, and used no

precaution against the danger of falling into it A person in the night-time fell into the excava-

tion, and was injured, and it was held that the owner was not liable, llowland v. Vincent, 10

Met. B. 371.

This case can hardly be reconciled with the case of Barnes v. Ward, cited, supra.
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distinction 'b^etween menial and some other servants, but I

know of no legal distinction between menial, or domestic and

other hired servants ; and the better opinion is, that the mas-

tenis not bound to provide even a menial servant with medi-

cal attendance and medicines during sickness.*
-ft

ni. Of apprentices.

Another class of servants sire apprentices, who are bound to

service for a term of years, to learn some art or trade. The

temptations to imposition and abuse to which this contract is

liable, have rendered legislative regulations particularly ne-

cessary. (1)

*262 *It is declared, by the statute law of New-York, •>

(and which may be taken for a sample, in all essen-

tial respects, of the general law in the several states on the

subject,") that infants, if males, under twenty-one, and if un-

married females, under eighteen years of age, may be bound

by indenture of their own free will, and by their own act,

with the consent of their father, or mother, or guardian, or

testamentary executors ; or by the overseers ofthe poor, ortwo

justices, or a judge, as the case may be, to a term of service,

as clerk, apprentice or servant, in any profession, trade or

" Sellen v. Ifoi'maD, i Carr. c& Payne's N. P. Rep. 80.

' N. Y. Revised Statutes, vol. ii. p. 164. sec 1, 2. 4.

« Statute of Illinois of 1st of June, 182'7 ; of Indiana of Feb. 15th, 1818, though

it would seem, by the words of the last act, that the infant might bind himself an

apprentice of his own free will, without any other consent. Elmer's Neio-Jersey

Digest, 12. 410. R. 8. N. J. 184Y, p. 370. Purdon's Perm. Dig. 58. Virginia

Revised Code, edit. 1814, vol.i. p. 240. Statutes of Ohio. Chase's edit vol. iii. 1816.

Massachusetts Revised Statutes, 1836. Revised Code of Mississippi, edit. 1822. p,

393. Revised Statutes of Missouri, 1835, p. 66. Revised Statutes of Vermont,

1839, p. 344. Dorsey's Statutory Testamentary Law of Maryland, 1838, p. 30.

Some of the statutes are much more provisional than others, and they generally

require the apprentice to be taught to read, write and cipher. In some of the

states there seems to be no provision, except for binding out poor children and

orphans. lu Vu-ginia, orphan boys, bound apprentices, are to be taught common
aritlimetic ; but by the act of 1804, ch. 60, black or mulatto orphans were not to

be taught reading, writing or arithmetic.

(1) By a recent act In Maine, 10 hours' labour, in the absence of any special agreement, is

made a legal day's -work; but the act does not extend to monthly labour, or to agricultural em-
ploymei'ts. Acts ofMaine, 1S49, ch. 83. There is a similar provision in N. Hampshire. Zawe
o/N. n. 184T, ch. 488.
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employment, until the age of twenty-one years if a male, or

until eighteen years of age if a female, or for a shorter time.

In all indentures, by the officers of the city or town, binding

poor children as apprentices or servants, a covenant must be

inserted to teach the apprentice to read and write, and if a

male, the general rules of arithmetic ; and the overseers of

the poor are constituted the guardians of every such indented

servant.* (1) The age of the infant must be inserted in the

indenture, and the consent of the father or guardian must be

signified by a certificate at the end of, or endorsed upon, the

indenture.'" For refusal to serve and work, infants are liable

to be imprisoned in jail until they shall be willing to serve

as such apprentices or servants; and also to serve double

the time they had wrongfully withdrawn themselves from

service
;
provided the same does not extend beyond three years

next after the end of the original term of service. They are also

liable to be imprisoned in some house of correction, not ex-

ceeding a month, for ill-behaviour or any misdemeanor."

Infants coming from beyond sea may bind themselves to

service until the age of twenty one, and even beyond it, pro-

vided it be to raise money for the payment of their passage,

and the term of such service does not exceed one year.<i Griev-

ances of the apprentice or servant, arising from ill-

usage on the part of *the master, or grievances of the *263

master arising from a bad apprentice, are to be re-

dressed in the general sessions of the peace, or by any two

* This clause, relative to insti-uctiou, was first directed in New-York, by the

statute of 1788, to be inserted in the indenture, and it was not required by the

English statutes. In Connecticut the officers or proprietors of factories, aud all

manufacturing establishments, are required to have all the children employed

therein, whether bound by indenture or otherwise, taught to read and write, and

cipher, and made to attend public worship, and to take due care of their morals

;

and they are made subject to the visitation of the civil authorities in these respects,

and are liable to fine, an I to have the apprentices discharged, if found in default.

Statutes of Connecticut, 1838, p. 415.

' New-York flevued Statutes, vol. ii. pp. 154, 155. sec. 3. 8. 10
; p. 158. sec 27.

' Ibid. pp. 158, 159. sec. 28, 29, 30, 31.

^ N. Y. Revised Statutes, vol. iL p. 156, sec. 12.

(1) It has been declared that an apprenticOBhip cannot be created except by writing. Peters

T. Lord, 18 Conm. It 337. As to the effect of the father's contract in the indentures, see Van

Dorn V. Toung, IS Barb. R. 886.

Vol. n. 19
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justices of the peace, wlio have power to annnl the contract,

and discharge the apprentice, or imprison him, if he should

he in the wrong.* It is further specially and jnstly provided,

that no person shall take from any jonrneyman or apprentice

any contract or agreement, that after his term of service ex-

pired he shall not set np his trade, profession or employment

in any particular place ; nor shall any money or other thing

be exacted from any journeyman or apprentice, in restraint

of the place of exercising his trade.''

The statute of New-York (of which I have given the ma-

terial provisions) contains the substance of the English statute

law on the subject, and the English decisions are mostly ap-

plicable. The infant himself must be a party to the inden-

ture, except in the special case of an apprentice who is

chargeable as a pauper. The father has no authority under

the statute (and the latter cases say he has no authority

even at common law) to bind his infant son an appren-

tice, without his assent; and the infant cannot be bound

by an act merely in pais, and if he be not a party to the deed,

he is not bound." It is a settled principle of the English and

American law, that the relation of master and apprentice

cannot be created, and the corresponding rights and duties

of the parent transferred to a master, except by deed.^ (1)

The English statute law as to binding out minors as

*264: apprentices, to learn some useful art, trade *or calling,

has probably been very generally adopted in this

• lUd. p. 169. see 32.

^ Ibid. p. 160. aec. 39, 40.

« The King v. InhabitaDta of Cromford, 8 Easts Rep. 25. The King t. lEhabit-

ants of Arnesby, 8 Barnw, <fe AW 684. In the matter ofM'Do-wles, 8 Johns, llep.

828. Stringficld v. Heiskill, 2 Yerger's Tenn. Sep. 646. Pierce v. Messenbnrg, 4

ZeigJt's Rep. 498. Harvey v. Owen, 4 Black/. Ind. Rep. 837. Baleh t. Smith, 12

N. H. Rep. 438. In Mainland the father appears to have the discretion to bind ont

his child as an apprentice, on reasonable terms, without any consent on the part of

the child. Dorsei/s Statutory TeatamentaTy Law of Maryland, 1 838, p. 80.

* Castor T. Aides, 1 Salk. Rep. 68. King v. Inhabitants of Bow, 4 MavJe i
Selw. 383. Squire v. Whipple, 1 Vermont Rep. 69. Commonwealth v. Wilbanlts,

10 Serg, & Ravile, 416. The statute of 6 Elia. required the binding to be by

indenture.

(1) Though the indenture! be void for infbrmality, yet if the parties hare lived together as min-

er and servant, neither party can have a claim against the other beyond the condition of the in-

dentures. Maltby v. Harwood, 12 Bavl. B. 472.



Lee. XXXII.] OF THE BIGHTS OF PERSONS. £91

country, with some local variations, and with the settled

limitation that both parent or guardian and infant (except

the case of paupers) must signify their assent by being

parties to the deed.'' The general rule is, that male in-

fants may be , bound till their arrival at the age of twen-

ty-one, but females only till their arrival at the age

of eighteen.'' In Pennsylvania, though infants may be

bound to apprenticeship under the usual checks," yet it

has been held^ that an infant could not be bound by his

father or guardian, as a servant to another ; while in Massa-

chusetts their statute law concerning apprentices does not

make void a,ll contracts binding the minor to service that are

not made in conformity to the statute. It has been held^

* Statutes of Connecticut, 1838, p. 413. In North Carolina, under the acts of

1762, ] 796 and 1800, and revised and amended in Rmsed Statutes of N. G. 1837,

vol. i. the county court may bind out poor orphan children and illegitimate children

until 21 years of age in males, and 18 in females, as apprentices, and the master is

to teach tbem to read and write, and, at the expiration of the apprenticeship, to

make them an allowance. The binding must be by indenture ; and the statute bad
in view the English regulations in the statutes of 6 and 43 Eliz. Though all the

regulations be not precisely followed, the deed is only voidable by the parties.

This is the general rule. Petersdorff's Ahr. tit. Apprentice, B. ch. 3. 13 Johns.

Rep. 245 ; nor does a mere abandonment of service by the apprentice avoid it.

Down V. Davis, 4 Dev. Rep. 64. This is also the English rule. 6 Mod. Rep. 69.

& Term Rep. %h2. 16 Easts Rep. U. 11. S MatUe <& Selw. 1&9.

"• 4 Greenleaf's Rep.Z6. 40. Revised Laws of Illinois, edit. 1833, p. 68. This

is the rule in Ohio, and the indenture of service is to be executed by the father, or

in case of his death or incapacity, by the mother, or by guardians appointed for

infants under 12 or 14, or by the trustees of the town, as the case may be ; and
it does not seem to require that the infant should join the execution of the in-

denture. Statutes of Ohio, 1824. In Connecticut, the statute requires that the

minor's assent should be expressed in the indenture,, by subscribing the same, when
bound by the parent or guardian, as an apprentice, to learn some trade or profession.

Males may be bound till 21, and females till 18. Revised Statutes of Connecticut,

1821. If the guardian, in Ohio, binds out the infant until 18 or 21, the court of

common pleas most approve of the terms. Chases Statutes of Ohio. vol. ii. p. 1 3 1 8

.

Under the English statute of 5 Eliz., an indenture of apprenticeship, for a less

period than seven years, is voidable at the election of the parties, and not othei-wise.

Rex V. Inhabitants of St. Nicholas, Burr. S. C. 91. Gray v. Cookson, 16 East's

Rep. 13.

• Commonwealth v. Van Lear, 1 Serg. d Rawle, 248. Commonwealth v. Moore,

1 AshmeacCs Rep. 123. Guthrie v. Murphy, 4 Watts, 80. Purdon's Dig. 68. 60.

" Respublica v. Keppell, 2 Dall. Rep. 197. But see contra, 1 S. ib R. 262. 1

Browne, 276.

" Day V. Everett, 1 Mass. Rep. 145.
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that the father may, at common law, bind his infant son to

service, and the contract will be good, independent of the

statute. The doctrine is contrary to the English law, and to

the construction of the statute of New-Tork, and to the rule

in Pennsylyania ; and it has been questioned, in the case of

the United States v. Bainbridge.^ It was decided in that

last case that the father could not bind his infant son, with-

out his consent, to military service, and that where his enlist-

ment has been held valid, it was by force of the statute au-

thority of the United States. In Louisiana, a minor may be
bound to serve as an apprentice to learn some art or trade,

with the consent of the parent, or tutor, or parish judge ; and
the time expires at the age of eighteen in males, and fifteen

in females. The contract is made before a notary, and read

to, and signed by the parties.*' The master may correct hia

apprentice, with moderation, for negligence or misbehaviour.^

"Whether an indented apprentice can be assigned by
*265 one master to another, is a *question which does not

seem to 4iave been definitely settled-iJ It was con-

• 1 Mason's Rep. 71.

' Civil Code of Louisiana, art. IBS—167.

« lUd. Commonwealth v. B^id, 1 AshmeaSs Penn. Rep. 267. S. P.

^ The better doctrine is, that an apprentice cannot, without his con.«ent, be

transferred or assigned by his master. Halej v. Taylor, 3 Danels Ken. Rep. 222.

But in Pennsylvania, by statute, executors ao.d administrators, and even the master,

may, under certain circumstances, assign over the apprentice. Purdon's Dig. 60.

The New-York statute allows the contract made-by an infant coming from a foreign

country, and binding himself to service, to be assigned to the master, under certain

diecks ; and generally, the contracts for service as clerk, apprentice or otherwise,

nay be assigned upon the death of the master, by his executors or administrators,

'wilii the assent of the apprentice, and without it, under tie orders of the general

rsesfflons of the peace. N. Y. Revised Statutes, V()l. ii. p. .1S6, sec. 14, p. 160, sec

-41 42. The Massachusetts Revised Statutes of 1835, (and wbich appear to me to

'be an.e«!ellent sample of clear, brief, temperate and judicious codification,) declare

tiiat minors may be bound as apprentices or servants, females until 18, or marriage,

and males until 21, by the father ; or if he be dead or incompetent, by the mother

or lawful guardian, and if illegitimate, by the mother. If they have no competent

parent or guardian, they may bind themselves, with the approbation of the select-

men of the itown. Minors above 14 are to testify their assent by signing the in-

denture. The overseers of the poor may bind the children of paupers. The court

may discharge the apprentice from his service, or the master from his contract, for

good cause. The death of the master discharges the apprenticeship, and the right

of the fether to assign or contiact for the services of his children during their mi-

nority is saved.
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eluded, in the case of Nioherson v. Howa/rd,'^ that such an

assignment might be good, by way of covenant between the

mastera, though not as an assignment to pass an interest in

the apprentice. As was observed by Lord Mansfield,'' though

an apprentice be not strictly assignable nor transmissible, yet

if he continue with his new master, with the consent of all

parties, and his own, it is a continuation of the apprentice-

ship. The master is entitled to the wages and fruit of the

personal labour of the apprentice, while the relationship con-

tinues and the apprentice is in his service ; and there are

cases which give the master a right to the wages or earnings

of the apprentice while in another's service, and with or with-

out his master's license, and even though the trade or service

be different from that to which the apprentice is bound.e

But Lord Hardwieke declared, in the case before him, that

if the master had not done his duty with the apprentice, and

had been the unjustifiable cause of his pursuing a dif-

ferent course of life, he would grant relief in *equity *266

against the master's legal claim to his earnings. (1)

Upon the death of the master, the apprenticeship is essen-

tially dissolved, for the end and design of it, as a personal

* 19 Johns. Rep. 113. See, also, Caister v. Eccles, 1 Lord Raym. 683. In the

case of the Commonnrealth v. Van Leai-, 1 Serg. & Rawle, 248, the assent of both

father and apprentice was held to be requisite under the statute law of Pennsyl-

vaala, to a valid assignment of the articles of apprenticeship.

^ The Kin? r. The Inhabitants of Stoekland, Doug. Rep. 70.

• Hill T. Allen, 1 Vesey, 83. Barber v. Dennis, 6 Mod. Rep. 69. Lightly v.

Clouson, ] Taunt, Rep. 112. Harg. Go. Lilt. 117, note a. If an apprentice runs

away, and enters into another's service, his gains belong to the master from whom
be deserted, though prize money earned in a ship of war forms, in England, an

exception. Carson v. Watts, 3 Doug. Rep. 350. The master of an apprentice is

bound to pay for medical attendance on the apprentice, from the nature of the

relation between them. It is not so in the case of hired servants, and even the

father is only bound when the services have been rendered at his instance. Early

V. Oraddoek, 4 Randolph's Rep. 423. By the English cases, the better opinion

would seem to be, that the master is not liable for medical assistance to his hired

servants. Newby v. Wiltshire, 4 Doug. Rep. 284. Wennall v. Adney, 3 Bos. <fc

Pall. 247. Contra, Lord Kenyon, in Scarman v. Castell, 1 Esp. S. P. Gas. 270.

(1) If lie master neglects to take charge of the apprentice for the whole term, the authority

of the parent or guardian will supervene. Commonwealth v. Oonrow, 2 Barr. B, 403.

A master taking an apprentice in any particular art or trade, has no right to employ his ap-

prentice in menial serrioes unconnected with the trade. Commonwealth v. Hemperly, (Penn.)

Law Reporter^ Ja]y, 1849, p 129.
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trust, cease ; but the assets in the hands of the representa-

tives of the master are chargeable with the necessary main-

tenance of the infant apprentice.* (1)

* The King v. Peck, 1 Sdlk. Rep. 66. Baxter t. Burfield, Str. Rep. 1266. It

has been held, in Versailles v. Hall, S Miller'a Louis. Rep. 266, that the contract

of apprenticeship was personal, and not susceptible of alienation without the

consent of all parties concerned, and consequently, that it ceased on the insolvency,

as well as death of the master, inasmuch as his character and disposition entered

into the consideration of the contract

This relation of master and apprentice was, in its original spirit and policy, an

intimate and interesting connection, calculated to give the apprentice a tharongh

trade education, and to advance the mechanic arts in skill, neatness and fidelity of

workmanship, as well as in the facility and utility of their application. The re-

lationship, if duly cultivated under a just sense of the responsibility attached to it,

and with the moral teachings which belong to it, will produce parental care, vigi-

lance and kindness on the -part of the master, and a steady, diligent, faithfu] and

reverential disposition and conduct on the part of the apprentice.

In taking leave of the extensive subject of the domestic relation*, I cannot refrain

from acknowledging the assistance I have received from the work of the late Chief

Justice Reeve, on that title. That excellent lawyer and venerable man has dis-

cussed every branch of the subject in a copious manner ; and though there is some

want of precision and accuracy in his reference to authority, and sometimes in bis

deductions, yet he everywhere displays the vigour, freedom and acuteness of a

sound and liberal mind.

(1) In the le^lation of England and of the states of the American Union, humane efforts

have been made to protect children from laborioua toil unsuitable to their yeara.

In Connecticut, children under 14 yeara of age are not to be employed in cotton and mwllen

manufactoring establishments more than 10 hours a day. S&v. St. 1849, tit 7. ch. 4. seo. 27.

There is a similar law in Pennsylvania. Act of Fenn. 1349, No. 415. There is also a similar

provision in Ifaine, ch. 83, 1&49. And also in N. Hamp. ch. 488, 1847. By an English statute,

(10 & 11 Vict. ch. 29,) the hotu^ of labour ofyoung persons and femaleswere restricted, after the

first of May, 1848, to ten hours in any ofie day, and to Jf/ty hours in any on€ week. This law,

though opposed in England on grounds of political economy, will be regarded by the hnanane

as reflecting honour upon Lord Ashley, to whose energetic exertions it is to be mainly attributed.

By the laws of New-Jersey of 1851, p. 821, no minor under ten years of age is permitted to

work In any factory ; and no minor whatever can be required to work more than ten hours a

day.



LECTUEE XXXIIL

OF OOEPOEATIONS.

A OoEPOEATioN is a franeliise possessed by one or more

iadividaals, who subsist as a body politic, under a special

denomination, and are vested, by the policy of the law, with

the capacity of perpetual succession, and of acting in several

respects, however numerous the association may be, as a

single individual.

The object of the institution is to enable the members to

act by one united will, and to continue their joint powers and

property in the same body, undisturbed by the change of

members, and without the necessity of perpetual conveyances,

as the rights of members pass from one individual to another.

All the individuals composing a corporation, and their suc-

cessors, are considered in law as but one person, capable,

under an artificial form, of taking and conveying property,

contracting debts and duties, and of enjoying a variety of

civil and political rights. One of the peculiar properties of a

corporation is the power of perpetual succession ; for, in

judgment of law, it is capable of indefinite duration. The

rights and privileges of the corporation do not determine, or

vary, upon the death or change of any of the individual mem-
bers. They continue as long as the corporation endures.

It is sometimes said that a corporation is an immortal as

well as an invisible and intangible being. But the immor-

tality of a corporation means only its capacity to take in per-

petual succession so long as the corporation exists. It is so

far from being immortal, that it is well known that most of

the private corporations recently created by statute are limit-

ed in duration to a few years. There are many corporate

bodies that are without limitation, and consequently, capable
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of continuing so long as a succession of individual members

of the corporation remains and can be kept up.

It was chiefly for the purpose of clothing bodies of men in

succession with the qualities and capacities of one single,

artificial and fictitious being, that corporations were original-

ly invented, and, for the same convenient purpose, they have

been brought largely into use. By means of the corporation,

many individuals are capable of acting in perpetual succession

like one single individual, without incurring any personal

hazard or responsibility, or exposing any other property than

what belongs to the corporation in its legal capacity.

1. Of the, history of corporations.

Corporations, private as well as public or municipal, were
well known to the Roman law, and they existed from the

earliest periods of the Roman republic* It would appear,

from a passage in the Pandects,'' that the provisions on this

subject were copied from the laws of Solon, who permitted

private companies to institrite themselves at pleasure, pro-

vided they did nothing contrary to the public law. But the

Romans were not so indulgent as the Greeks. They were

They were tnown toi the Twelve Tables, for that early code allowed private

companiea to make their own by-laws, provided they were not inconsistent with

the public law. Vide supra, vol. i. p. 524, Table 8th.

> Dig. 47. 22. 4. See, also, S St. John on the Manners of Ancient Greece, 76,

77. The free states of Greece, subsequently to the period of the heroic age, were

merely cities with their districts, and with interoal constitutions of their own, and

possessing the exclusive management of their own conceras. The confederation of

cities was for mutual defence. Heeren on the Political History of Ancient Greece,

edit. Oxford, 1834. The people of Attica, under the division of tribes, were in a

degree distinct and independent corporations. They had each their respective

heads or presidents, and enjoyed the right of deliberating and deciding in common
upon matters connected with their own interests, and of framing any rules and

regulations for themselves, provided they were not at variance with the laws of

the whole state. See Schoman's Dissertation on the Assemblies of the Athenians,

p. 346, where he refers to Gains De CoUegiis, lib. 4. D. The Demi were subdi-

visions of the tribes, and they had each their respective magistrates, their own in-

dependent property, their common treasury, and general meetings or assemblies

for deliberation and decision on their own affairs. It was necessary for every citi-

zen of Attica, whether genuine or adopted, to belong to some one Dcmus, and to

have his name enrolled in its register. Id. 353. 356. These civil and political

institutions bear some analogy to the counties, cities and towns in our Americaa

Btates.
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very jealous of such combinations of individuals, and they

restrained those that were not specially authorized ; and every

corporation was illicit that was not ordained by a decree of

the senate or of the emperor." Collegia licita, in the Roman
law, were like our incorporated companies, societies of men
united for some useful business or purpose, with power to act

like a single individual ; and if they abused their right, or

assembled for any other purpose than that expressed

in their charter, *they were deemed illioita, and many *269

laws, from the time of the twelve tables down to the

times of the emperors, were passed against all illicit or unau-

thorized companies.'' In the age of Augustus, as we are in-

formed by Suetonius," certain corporations had become nurse-

ries of faction and disorder, and that emperor interposed, as

Julius Caesar had done before him,"* and dissolved all but,the

ancient and legal corporations

—

cuncta collegia, prceter an-

tiquitus constituta distraxit. "We find, also, in the younger

Pliny,« a singular instance of extreme jealousy indulged by
the Homan government of these corporations. A destructive

fire in Nicomedia induced Pliny to recommend to the Em-
peror Trajan, the institution, for that city, of a fire company
of 150 men, {collegiitm fabrorum,) with an assurance that

none but those of that business should be admitted into it,

and that the privileges granted them should not be extended

to any other purpose. But the emperor refused to grant,

and observed that societies of that sort had greatly disturbed

the peace of the cities ; and he observed, that whatever name
he gave them, and for whatever purpose they might be insti-

tuted, they would not fail to be mischievous.

The powers, capacities and incapacities of corporations,

under the English law, very much resemble those under the

civil law ; and it is evident that the principles of law appli-

cable to corporations under the former, were borrowed chiefly

from the Roman law, and from the policy of the municipal

corporations established in Britain and the other Roman co-

• Dig. i1. 22. 3. 1.

I" Taylor's Mlements of the Civil Law, pp. 561—510.

° Ad. Aug. 32.

^ Suet. J. CcBsar, 42.

" Epist. b. 10. Letters, 42, 43.
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lonies, after the countries had been conquered by the Eoman
arms. Under the latter system, corporations were divided

into ecclesiastical and lay, civil and eleemosynary. They

could not purchase or receive donations of land without a

license, nor could they alienate without just cause.

*270 These restraints *bear a striking resemblance to the

mortmain and disabling statutes in the English law.

They could only act by attorney ; and the act of the majority

bound the whole ; and they were dissolved by death, surren-

der or forfeiture, as with us.» Corporations or colleges for the

advancement of learning were entirely unknown to the an-

cients, and they are the fruits of modern invention. But in

the time of the latter emperors the professors in the different

sciences began to be allowed regular salaries from the govern-

ment, and to become objects of public regulation and disci-

pline. By the close of the third century these literary es •

tablishments, and particularly the schools at Borne, Constan-

tinople, Alexandria and Berytus, assumed the appearance

of public institutions. Privileges and honours were bestowed

upon the professors and students, and they were subjected

to visitation and inspection by the civil and ecclesiastical

powers.*" It was not, however, until after the revival of let-

ters, or at least, not until the 13th century, that colleges and

universities began to confer degrees, and to attain some por-

tion of the authority, influence and solidity which they enjoy

at the present day." The erection of civil or municipal cor-

porations, for political and commercial purposes, took place

in the early periods of the history of modern Europe. Nor
were they unlcnown to the ancient Eomans, for their domin-

ion was composed of numerous cities or municipal corpora

-

tions."* Cities, towns and fraternities were invested with

* 1 Brown's Civil and Adm, Law, 142, 143. Wood's Inst, of the Civil Law,

p. 134.

•> 1 Bro. Civil Law, 161. 162, 163, 164.

« Ibid. 151, 162, note.

* The hiatoiy of the conquest of the world by Rome, says M. Guizot, in his

History of the Civilization of Europe, edit. Oxford, p. 42, is the history of the con-

quest and foundation of a vast number of cities. In the Roman world there was,

as to Europe, an almost exclusive preponderance of cities, and an absence of

countiy populations and dwellings. It was a great coalition of municipalities,

once free and independent, (for cities were states,) and whose powers, upon their
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corporate powers and privileges, and witli a large civil and

criminal jurisdiction. These immunities were sought after

from a spirit of liberty as well as of monopoly, and created

as barriers against feudal tyranny. They afforded protection

to commerce and the mechanic arts, and formed some coun-

terpoise to the exorbitant powers and unchecked rapacity of

the feudal barons. » By this means, order and securi-

ty, industry, *trade and the arts, revived in Italy, *271

France, Spain, Germany, Flanders and England;

and to the institution of civil or political corporations, with

large charter privileges, may be attributed, in some consider-

able degree, the introduction of regular government and

stable protection, after Europe had, for many ages, been de-

prived, by the inundation of the barbarians, of all the civili-

zation and science which had accompanied the Eomaa
power.''

conquest, were transfeiTed to the central government and municipal sovereignty

of Rome.
• Hallamon the Middle Ages, vol.i. pp, 165^1 "71. 303, 304. The corporation

of the city of London had its privileges and the rights of its freemen secured by a>

provision in magna charta. It is stated in Glenville, b. 6. ch. 6, that if a villein re-

mained for a year and a day in any privileged town, which had franchises by pre-

scription or charter, he became thenceforward a free member of the corporation.

See, also, Bracton, lib. 1. ch. 10, sec. S. fol. 6. b. One of the laws of William the

Conqueror was to the same effect, and this custom prevailed equally in France

and Scotland, and boroughs everywhere became the cradles of freedom. Lord

Coke (Go, Liu. 137. b.) says, that manumission, among other significations, meant

the incorporating of a man to be free of a company or body politic, as a freeman

of a city, or burgess of a borough. Messrs. Merewether and Stephens, in their

History of Boroughs and Municipal Corporations in the United Kingdom, yo\.i.

Introduction, London, 1835, contend that there were no municipal incorporations

until the reign of Henry I V^., though boroughs existed in England from the earliest

period ; and the burgesses wei'e the permanent, free and privileged inhabitants and

householders sworn and enrolled at the court leet. The terms corporation and

bodg corporate first appear in the reign of Henry IV., in any public document.

The first charter of incorporation to a municipal body was granted under Henry

TI. Afterwards, under Edward IV., the doctrine was first advanced in the com-

mon pleas, that the existence of corporations might be infeiTed from the nature of

the grant, without words of incorporation. Ibid. Int. 34.

^ Smith's Inquiry into the Wealth of Nations, vol. i. pp. 395—401. Robert-

ton's Charles V. vol. i. pp. 31. 34. Hallam on the Middle Ages, vol. i. pp. 78—80.

Prescott's History of Ferdinand and Isabella, vol. i. Int. pp. 14—18. 53—56. The

Castilian cities in Spain anticipated the cities of Italy, France, England and Ger-

many, in the acquisition of valuable privileges and jurisdictions.
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But althongh corporations were found to be very beneficial

inthe earlier periods of modem European history, in keeping

alive the spirit of liberty, and in sustaining and encouraging

the efforts for social and intellectual improvement, their ex-

clusive privileges have too frequently served as monopolies,

checking the free circulation of labour, and enhancing the

price of the fruits of industry. Dr. Smith* does not scruple

to consider them, throughout Europe, as generally injurious to

the freedom oftrade and the progress of improvement.'' The

propensity, in modem times, has, however, been to multiply

civil corporations, especially in the United States, where they

have increased in a rapid manner and to a most astonishing

extent. The demand for charters of incorporation is not

merely for municipal purposes, but usually for the more pri-

vate and special object of assisting individuals in their joint

stock operations and enterprising efforts, directed to the busi-

ness of commerce, manufactures and the various details of

internal improvement. This branch of jurisprudence be-

comes, therefore, an object of curious as well as of deeply

interesting research. The multiplication of corporations, and

the avidity with which they are sought, have arisen in conse-

quence of the power which a large and consolidated capital

gives them over business of every kind ; and the facility

which the incorporation gives to the management of that

capital, and the security which it affords to the persons of the

members, and to their property not vested in the corpo-

» Inquiry, voL i. pp. 62. 121. 130. 132. 139. 462.

> The monopoly or restrictive system which protected the indostry of privi-

leged individuals, by confining the exercise of business as traders, manufacturers

and mechanics, to persons licensed, or who bad undergone apprenticeships and ex-

aminations, destroyed free competition and perfection in the mechanic arts. The

policy still prevails in many parts of continental Europe, and in considerable

vigour in Sweden. Laing's Travels in Siteden, 1838. In England the Statute

Coiicemii^g Monopolies of 21 James L c. 3, which was a magna charta for British

industry, was a declaratory act, and declared that all monopolies, and all licenses,

charters, grants, letters-patent, <iHX, " to any persons or bodies politic, for the sole

buying, selling, making, working or using any thing witliin the realm," were

unlawful and void, with the exception of patents for 21 years for inventions, itc.,

and of vested corporate rights relative to trade. This statute, says Mr. Hume, con-

tained a noble principle, and secured to every subject unlimited freedom of action,

provided he did no injury to others, nor violated statute law.
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rate *stock. The convention of the people of New- *272

York, when they amended their constitution in 1821,

endeavoured to check the improvident increase of corpora-

tions, by requiring the assent of two thirds of the members
elected to each branch of the legislature, to every bill for

creating, continuing, altering or renewing any body politic

or corporate.'' Even this provision seems to have failed in

* This provision, it has been said, only applied to piiTate, and did not apply to

public or municipal corporations. Nelson, Ch. J., in the case of the People v. Morris,

13 Wendell, 325. Walworth, Ch., in Warner t. Beers, 23 lF«n(Z.iJ«p. 126. Purdy

V. The People, 4 Sill's Rep. 391. But it -was decided by the Supreme Court of

New-York, in De Bow t. The People, 1 Denio, 1, and by the court of errors in the

case of Purdy v. The People, that the constitutional check exteuded to all corpora-

tions, whether public or private; and that to ascertain whether a bill requiring a

vote of two thirds of each house was properly passed, the courts may look beyond

the printed statute-book, to the original certificates endorsed on the bill, and even

to the journals kept by the two houses. The constitution of Michigan requires the

assent of two thirds of the members of each house of the legislature to evei-y act of

incorporation. The constitution of New-Jersey also requires three fifths of the

members elected to each house to pass any charter for banks or moneyed corpo-

rations, and all such charters to be limited to a term not exceeding 20 years. The

Revised Oonstilution of New-York, m 1846, imposed further restraints upon the

creation, and further responsibilities upon the duties of corporations. It declared

that corporations might be foimed under general laws, but should not be created

by special act, except for municipal purposes, and in cases where, in the judg-

ment of the legislature, general laws would not enable them to attain their

object, (1) The term corporation in the article was to be construed to include

all associations and joint stock companies, having any of the powers and privi-

leges of coi-porations not possessed by individuals or partnerships. No act

was to be passed granting any special charter for banking purposes, but cor-

porations may be formed for such purposes under general laws. The legis-

lature may provide for the registry of all bills and notes issued as money, and

require ample security for the redemption of them in specie. The stockholders in

every coi'poration and joint stock association for banking purposes, issuing notes of

any kind to circulate as money, after the 1 st of January, 1 850, are to be individually

responsible to the amount of their respective shares therein, for all its debts and

liabilities contracted after that day. In case of insolvency of any bank or banking

association, the bill-holders to have preference over all other creditors. (2) Consti-

(1) The discretion exercised by the legislature, in an act of special incorporation, cannot he

questioned by the courts. Hosier v. Hilton, 15 Ba/rh. R. 655.

(2) And the assignee ofa stockholder in an insolvent corporation, succeeds to the same rights

and liabilities as attached to his assignor. James v. Woodruflf, 2 Denio's B. 574. And the same

rule applies to an assignee before insolvency. 2 Barb. S. C. Rep. 294.

In Illinois, no bank can be incorporated unless the law has been submitted to the people, and

approved by them. ConMtuUon o/1848. So, also, in "Wisconsin Constitution of 1848.

Where a charter allowed the members to divide the capital stock into as many shares as they
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its purpose, for in the session of 1823, being the first session

of the legislature under operation of this check, there were

tution of N. Y. of 1846, art. 8. The constitution makes it the duty of the legis-

lature to provide fd- the organization of cities and incorporated villages, and to

restrict their power of taxation, assessment, borrowing money, contracting debts and

loaning their credit ; so as to prevent abuses thereof. So the legislature itself is

prohibited from giving or loaning jn any manner the credit of the state to, or in aid

of, any individual,association or corporation. Const, art 7. sec. 9. There has been

a constantly increasing prejudice in this country against civil, and especially moneyed

corporations, ever dnoe President Jackson, during bis administration, commenced

and carried on an unrelenting hostility to the Bank of the United States, and which

terminated in the final extinction of that bank. The constitution of Wisconsin,

established in 1846, went to the utmost extreme in its hostility to all banking

institutions. It declares that there shall be no bank of issue within that state ; that

the legislature shall not have power to authorize or incorporate any institution

having any banking power or privilege, or confer any banking power or privi-

lege on any institution or person; that no corporation or person within that

state, under any pretence, shall make or issue any paper money, note, bill, certifi-

cate or other evidence of debt, intended to circulate as money ; that no corporation

within that state, under any pretence, shall exercise the business of receiving the

deposits of money, making discounts, or buying or selling bills of exchange, or do

any other banking business whatever ; that no bank, or any agency of any bank or

banking institution in or without the United States, shall be esta,bli8hed or main-

tained in that state ; that it shall not be lawful to circulate within the state after

1847, any paper money, note, bill, certificate or other evidence of debt, less than

the denomination of $10, and after 1849, less than $20 ; and the legislature is re-

quired forthwith to enact adequate penalties for the punbhipent of all violations

and evasions of the provisions.

The construction of the restrictive clause in the constitution of New-York, of

1821, received a learned discussion and gi'eat consideration in the cases of Wafner

V. Beers, President of the North American Trust and Banking Company, and of

Bolander v. Stevens, President of the Bank of Commerce in New-York, 23 Wen-

delCs Rep. 103. Those institutions were voluntary associations of individuals,

formed under the pr(ivisions of the act of New-York of April 18th, 1838, entitled,

" an act to authorize the business of banking," and which act allowed the volun-

tary creation of an indefinite number of such associations, at the plea£Ure of any

persons who might associate for the purpose, upon the terms prescribed by the

statute. The great question raised in those cases was, whether those institutions

were corporations within the purview of the constitution, requiring* the assent of

two thirds of the members elected to each branch of the legi-ilature, to every bill

creating any body politic or corporate ; and the statute in that case did not appear

to have been passed, and did not in fact pass by such an enlarged majority. The

decision of the court of errors, on a writ of error from the supreme court, on the

should think proper, and they accordingly divided it into five hundred shares, but of these, one

hundred and thirty-eiglit only were subscribed for: held, that no assessments for the general

purposes of the corporation could be made until all the shares were taken. Littleton M. Co. v,

Faiker, 14 2r. Bamp. B. 643.
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thirty-nine new private companies incorporated, besides nn-

merous other acts, amending or altering charters. The vari-

7th of April, 1840, -was, that the banking act was constitutionally passed, though it

did not receive the assent of two thirds of the members elected to each brnpch of

the legislature, and that the associations formed under the act were not bodies poli-

tic or corporate, within the meaning of the constitution. It seemed to be admitted,

in the opinion given, that the restrictive clause had not answered the policy which

dictated it. (1) It was considered that the spirit and meaning of the restrictive

clause was to guard against the increase of joint stock corporations, for hanking

and other purposes of trade and profit to the corporators, with exclusive privileges,

not enjoyed by the, citizens at large ; that although those banking associations had

many of the distinguishing characteristics of corporations, they did nol come within

the true legal interpretations, and still less within the spirit and design of the re-

strictive clause. The statute conferred the power of free banking, and did not

create any monopoly, nor secure to any association privileges which might not be

enjoyed in the same manner by all others, nor place them beyond the entire control

of the legislature. The decision of the court of errors was received and confirmed

on the principle of stare decises, in a subsequent writ of error from the supreme

court to that court, in December, 1845, in the case of Gifford v. Livingston, 2 Senio

H. 880. But thpugh these associations are not corporations within the spirit and

meaning of the restrictive clause in the constitution, requiring the assent of two

thirds of the members of each branch of the legislature to pass a corporation, yet it

is held that they are, to all other intents and purposes, corporations, and as such,

liable to taxation on theii' capital, if deriving any income or profit from it, like

other corporations. The People v. Assessors of Watertown, 1 Bill's N. Y. Rep.

616. The People v. The Supervisors of Niagara, 4 Hilfs N. T. Rep. 20. See,

also, infra, vol. iii. p. 26, for a British statute founded on similar principles in the

creation of joint stock companies. The above decision, in 4 Bill, was afiirmed On

eiTor in the same case in 7 Hill, 504. (2)

(1) The constitutional provision requiring two thirds, Ac, no longer exists, and the new con-

stitmion of 1S46, art. 8, sec. 1, provides that all general laws and special acts (creating corpora-

tions) may be altered from time to time, or repealed.

(2) The powers ofjoint stock banking companies, formed under the statute of New-Tork, en-

titled " an act to authorize the business of banking," passed April 1 8, 1886, have been considered

la numerous cases, some of which are not mentioned in the preceding note.

1. The constitutionalty of the banking law must be considered as Anally settled, by the de-

cisions cited in the note. It must also be remembered, that the question of the constitutionality

of this law arose under the constitution of 1821. The new constitution of 1846 has not retained

the provision which requires the assent of two thirds of the members elected to each branch

of the legislature, to every bill erecting a corporation ; and, moreover, it expressly declares that

" Gorporatitma ma/j/ beformed under general la/ws." Art. 8. sec. 1.

2. On the question whether these associations are subject to the provisions of the Eevised

Statutes as to moneyed corporations, (1 R. S. 589, art 1,) and as to the dissolution of insolvent

corporations, (2 B. & 463, sees. 89. 42,) see Leavitt v. Tylee, 1 Sand/. Oh. Rep. 207. Gillett v.

Moodie, (.Court ofAppeals, July, 1S50.) Boisgerard v. The New-Tork Bank. Co. 2 Sandf. Ch.

B. 23. Sagory v. Dubois, 3 Sandf. Cli. B. 485.

8. It has been held that the supreme court had not summary Jurisdiction in relation to the

election of du-ectors of those associations. In matter of Bank of Dansville, 6 BW, 870 ;
nor

are they subject to the restriction of Bev. Stat. (vol. i. 691. 658) as to the assignment of assets

over $1,000, without a resolution of the directors. Gillett v. Campbell, 1 I>enio B 620.

4. As to the effect on these associations of the law of May 14, 1840, prohibiting the issuing of
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ous acts of incorporation of private companies for banking,

manufacturing, literary, charitable and insurance purposes

;

for turnpike, and rail-roads, and toll-bridges ; and for many
other objects upon which private industry, skill and specula-

tion can be freely and advantageously employed, constitute

a mighty mass of charters, which occupy a large part of the

volumes of the statute law in almost every state.'' All these

incorporations are contracts between the government and the

company, which cannot ordinarily be affected by legislative

interference ; and it has accordingly been attempted to retain

a control over these private corporations, by a clause, now
usually inserted in the acts of incorporation, that " it shall be

lawful for the legislature, at any time hereafter, to alter,

modify or repeal the act."'" With this general view of the

' The laws of Massachusetts give the greatest facility to the creation of bodies

politic and corporate. " When any Isjnds, -wharves or other real estate, are held

in common by five or more proprietors, they may form themselves into a corpora-

tion." Revised Statutes of 1835, part 1. tit. 13. ch. 43. sec. 1. So, in New-York,

by statute in 1811, (and which is still in force,) manufacturing corporations may be

created by the mere association of five or more persons filing a certificate designa-

ting their name, capital, object and location. A similar law was passed in Michi-

gan and Connecticut, in 1887. The increase of corporations, in aid of private

industry and enterprise, has kept pace in every part of our country with the in-

crease of wealth and improvement. The Massachusetts legislature, for instance,

in the session of 1831, incorporated upwards of seventy manufacturing associations,

and made perhaps forty other corporations relating to insurance, roads, bridges,

academies and religious objects. And in 1838, the legislature of Indiana authorized

any twenty or more citizens of any county, on three weeks previous public notice,

to organize themselves, and become an agricultural society, with corporate and

politic powers ; and the inhabitants of any and every town or village may incorpo-

rate themselves for the institution and management of a public libi-ary. In Penn-

sylvania, the courts of quarter sessions, with the concurrence of the grand jury of

llie county, may incorporate towns and villages; Purdon's Dig, 130 ; and literary,

charitable or religious associations and fiie companies, may be incorporated under

the sanction of the supreme court. lb. 168. 172.

i> In Massachusetts there is a standing statute provision, that every act of

bills or note8,\not payable on demand, and without interest, see Smith v. Strong, 2 niU R,

241 Swift v. Beers, 8 Z>«MO fl. 70. Hayden v. Davis, 3 Jl/bXean B. 276. Tylee v. Tates,

8 Barb. S. C. Kep. 10. Leayitt v. Blatchford, 5 Barh. S. O. Rep. 10. S. 0. S Comst. R. 19.

Ontario Bank v. Schermerhorn, 10 Paige R. 110.

6. Suits may bo brought by or against these associations, In the name of their presidents,

or in the name of the asaocialion. DelaHeld v. Kinney, 24 Wend. R. 845. Case v. The
Mec Bk'g Association, 1 Sandf. Sup. Ct. Rep. 693.

See, on the general sulject of these banking companies. Palmer v. Lawrence, 8 Sandf.

S. a R. 161. Palmer v. Tales, 8 Sandf. S. C. R. 133.
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rise and progress of corporations, I shall proceed to a more

particular detail of the general principles of law applicable to

the subject.

»

incorporation which should be thweafter passed, shall «t all times be subject to

amendmeDt, alteration or repeal, at the pleasure of the legislature, unless there

should be in the same act an express piovision to the contrary. Act of 1830.

Remsed Stattttes of 1836,(1) In North Carolina all bodies corporate are limited

to thirty years, unless otherwise specially declared. Revised Statutes of North

Carolina, 1837.(2) In New-York it is held, and vei-y correctly, that though a

"Charter of incorporation cannot pass withoutthe assent of two thirds of the members

of each house, it cannot be altered without the like assent, notwithstanding the

charter contains the reservation of a power in the legislature to alter, modify or

repeal the charter at pleasure ; for that reservation conferred no new power, but

was only to retain the power which the legislature then had over the subject.

Com. Bank of Buffalo v. Sparren, 2 Denio R. 97.

' There has been a disposition iu some of the states to change, in an essential

degiee, the character of private incorporated companies, by making the members
personally responsible io certain events, and to a qualified extent, for the debts of

the company. This is intended as a check to improvident conduct and abuse, and

to add to the general security of creditors ; and the policy has been pursued to a

moderate and reasonable degree only, in Rhode-Island, New-York, Maryland and

South Carolina. (S) But in Massachusetts, by a series of statutes, passed in 1808,

1818, 3821 and 1827, an unlimited personal responsibility was imposed upon the

members of maQufiicturiDg corporations, equally as in the case of commercial part-

nerships. The wisdom of the policy has been strongly questioned ; i^Amer. Jurist,

vol. ii. p. 92. art. 6. lUd. vol. iv. p. 307 ;) and, on the other hand, it has been sup-

ported by high authority; (Parker, Ch. J., 17 Mass. Rep. 334;) and whether it bo

well or ill founded, it is admirably well calculated to cure all undue avidity for

charters of incorporations. I'his unlimited personal responsibility was restrained by

statute in 1828 and 1830, and the responsibility applied only in the case of banks, to

the stockholders at the time of loss, by mismanagement of the directors, or for out-

standing bills at the time the chai-ter expires. They are made liable in their

individual capacities only to the extent of the stock they may hold in the bank at

the time of the abuse, or at the time of the expiration of the charter. (4) This

provision was continued by the Massachusetts Revised Statutes of 1836, p. 812.

sec. 30, 31, and has been essentially adopted by statute in New-Hampshire, iu 1837,

in respect to maBufacturiog corporations. Persons holding stock iu curpuratious as

trustees for others, are especially exempted from personal responsibility. Act of
Mass. 1838, The personal liability of the stockholders does not enable the

(1) There is a similar provision in llie Eev. StaU of ComrK tit. 8. cli. 13. flee. 164. (1849.)

(2) In Loaisiana, tlie duration of corporations is iimited to Vwenty-Jive years. Tticre was

a geueral law for the lormation of corporatiuus, passed in this state ia 1348, and it is coa-

fipicuuus for ciear and comprchnosive provisions. X(/w«, 1848, Act 100.

(8) B) llie laws of R. Island of 1847, members of manufacturing corporations are liable for the

corporate debts until the capital stock be paid ; and the note or obligatiun of the stockholder ia

not payment. There is a similar law in Georgia. Acts q/'lS4T.

(4) As to the liability of direot^irs in New-York, see Tallmadge v. Fishkill Iron Co. 4 Barb. 3.

O. Rep. »32.

Vol. II. 20
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*273 II. '^Of the various hinds of corporations^ and how
created.

Corporations are divided into aggregate and sole.^ A cor-

poration sole consists of a single person, who is made a body

creditors to sue them. It is the business and duty of the corporation, enforced by
bill in equity in its name, to compel payments from individual stockholders. (1)

Baker v. Atlas Bank, 3 Metcalf, 182. In Percy v. Millauder, 20 Martin's Rep, 68,

directors of a bank were held personally responsible to the stockholders for gross

negligence or wanton disregard of duty. The statutes of Michigan, in 1837, 1S38,

go further, and make the directors liable for the amount of indebtedness of an

insolvent bank, and stockholders are made liable secondarily in proportion to the

amount of their stocks. See Angell & Ames on Corporalimis, pp. 546—564. 3d

edit, relative to the personal responsibility of corporations under state statutes.

In England, the statute of 4 and 5 William IV. ch. 94, reciting 6 Geo. IV. ch. 91,

by which the king was enabled to render the members of any coi-poration, there-

after created, individually liable for its contracts, enacted that the king, after three

months' notice in the gazette of his intention, might, by letters patent, grant to any

company or association, for any trading, charitable, literary or other purpose, corpo-

rate powers, subject to such conditions for the prevention of abuses in the manage-

ment of their affairs, the security of creditors and the protection of the public, as the

king may see fit to impose ; but no execution upon any judgmenfror decree to issue

without special leave of the court, after notice of the persons to be charged, nor after

the expiration of three years after such person shall have ceased to have been a

member of the company. See, also, infra, vol. iii. p. 21. note. By the statutes of 8 and

9 Vict., for consolidating in one act the provisions respecting the constitution of in-

corporated companies, ch. 16, 17, 18, shareholders are liable individually to the

amount of their shares, and no further. In New-York, not only in manufacturing

'

incorporations under the general act of March 22d, 1811, ch. 67, but in several of

the charters of fire insurance companies, there is a provkion, that in respect to the

debts of the company contracted before the corporation expires, the persons com-

posing the corporation at the time of its dissolution shall be individually responsible

to the extent of their respective shares in the funds of the company. By this means

a stockholder, according to some recent decisions, incurs the risk not only of losing

the amount of stock subscribed, but of being liable for an equal sum, provided the

debts due at the time of the dissolution require it. See Briggs v. Penniman, 1

HopHna' Rep. 300. S. G. 8 Cowen's Rep. 387 ; and see infra, p. 312. The ten-

dency of legislation and of judicial decisions in the several states is to increase the

personal responsibility of stockholders in the various private corporate institutions,

and to give them more and more the character of partnerships, with some of the

powers and privileges of corporations. In Angell d: Ames on Corporations, ch. 17)

3d edit, the extent of the personal liability of the members of a private corporation

for the debts of the company is fully examined. (2)

» Co. Lilt. 8. b. 230. a.

(1) The officers of a bank cannot consolidate the stock of a stockholder to the injury of other

stockholders. Mann v. Currie, 2 Sarh. S. C. It. 294.

(3) Stockholders, It has been held, who are "jointly and severally liable" for the corporations'
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corporate and politic, in order to give him some legal capaci-

ties and advantages, and especially that of perpetuity, which,

as a natural person, he cannot have. A bishop, dean, parson

and vicar, are given in the English books as instances of sole

corporations ; and they and their successors in perpetuity take

the corporate property and privileges ; and the word succes-

sors is generally as necessary for the succession of property in

a corporation sole, as the word heirs is to create an estate of

inheritance in a private individual.* A fee will pass to a

corporation aggregate, without the word successors in the

grant, because it is a, body, which, in its nature, is perpetual

;

but, as a general rule, a fee will not pass to a corporation

sole, without the word successors, and it will continue for the

life only of the individual clothed with the corporate charac-

ter. ^ There are very few points of corporation law applica-

ble to a corporation sole. They cannot, according to the Eng-

lish law, take personal property in succession, and their cor-

porate capacity, in that respect, is confined to real pro-

perty. <= The corporations generally in *use with us are *274

aggregate, or the union of two or more individuals in

one body politic, with a capacity of succession and perpetuity.

Besides the proper aggregate corporations, the inhabitants of

* Ibid. 8. b. 9. a. There are instances in this country of ministers of a parish

seised of parsonage lands in the right of his parish, being sole corporations, and of

county and town officers created sole corporations by statute. Angell <k Ames on
Corporations, 3d edit. 25.

* Oo. Liu. 94. b. and notes 46 and i1 to Co. Litt. lib. 1. Viiier, tit. Estate, L.

' 1 Kyd on Corp. 76, 77. Co. Litt. 46. b. But, by statute, a corporation sole may
be enabled to take personal as well as i-eal property by succession

; and a treasurer

or collector, for instance, is sometimes created a corporation sole, or quasi corpora-

tion, for the purpose of taking bonds and other personal property to him in his

official character, and of transmitting the same to his successor.

debts, are principal debtors, and not sureties ; and therefore not discharged, by time having

been given to the corporation by the creditor. Harger v. M<jCalIough, 2 Denio'a B. 119.

A creditor of a corporation, of which the charter renders the stoelihnlders personally liable for

its debts, is not affected in his rights against the stockholders, by an arrangement between the

corporation and the stocltholder, reducing and relinquishing the number of shares subscribed.

Mann v. Penlz, 2 Sand Cli. Eep.iS!. Mann v. Ourrie, 2 Barb. S. O. Sep. 294.

Where a corporation incurred debts exceeding three times the amount of its capital, contrary

to Rev. Stat, (vol. i. 604, sec. 8,) it was decided that the directors, under whose administra-

tion this amount of debt was incurred, were personally liable, not only to creditors whose

debts were contracted during the existence of their excess of corporate debts, but to any creditor

after any lapse of time. Tallmadge v. FishkiU Iron Co. 4 Barb. S. C. Bep. 882.
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any district, as counties, towns and school districts, incorpo-

rated by statute, with only particular powers, are sometimes

called quasi corporations. No private action for neglect of

corporate duty, unless giren by statute, lies against them, as

such a corporation. Having no corporate fund, each inhabit-

ant is said to be liable to satisfy the judgment, if the statute

gives a suit against such a community."

Another division of coi-porations, by the English law, ia

into ecclesiastical and lay. The former are those of which

the members are spiritual persons, and the object of the in-

stitution is also spiritual. With us they are called religious

corporations. This is the description given to them in the

statutes of New-York, Ohio and other states, providing gene-

rally/"w the incorporation of religious societies,^ in an easy

and popular manner, and for the purpose of managing, with

more facility and advantage, the tenlporalities belonging to

the church or congregation. (1). Lay corporations are again

divided into eleemosyna/ry and ci/oil. An eleemosynary cor-

poration is a private charity, constituted for the perpetual

distribution of the alms and bounty of the founder. In this

class are ranked hospitals for the relief of poor, sick and im-

potent persons, and colleges and academies established for

the promotion of learning and piety, and endowed with pro-

perty, by public and private donations. = Civil corpo-

*2T5 rations are established *for a variety of purposes, and

* Russel T. The Men of DevoD, 2 Term Rep. 667. Riddle v. Proprietors of Locks,

Ac, on Merrimack River, 7 ilasn. Hep. 187. Parsons, Cb. J., MercliaDts' Bank v.

Cook, 4 Pick. Rep. 414. Adams v. Wiscasset Bank, 1 Greenleaf's Rep. 361.

Chase v. Merrimack Bank, 19 Pick. 569. In the case of the Attoroey-General t.

Corporation of Exeter, (2 Ruxsel'n Rep. 63,) Lord Eldon held, that if a fee-farm

rent was chargeable on the whole of the city, it might be demanded of any one

who holds property in it, and he would be left to obtain contribution from the other

inhabitants.

•> Act of New-York, April U!i, 1813, ch. 60 ; of Ohio, February 5th, 1819.

' 1 Blacks. Oom. ill. I Kyd on Corp. 10—11. 1 Lord Raym. 6. S. 1 Ve».

537. 9 Ves.jr. 405. 1 Brirr Rep. 200. Lord Holt, in Phillips v. Bury, cited in 2

Term Rep. 363. Dartmouth v. Woodwai-d, 4 Wheaton, 681.

(1) A right as a corporator in a reiiginus society is obtained by stated attendance on divino

vorsliip, and contributing to its support, in a mode usual in the congregation. Cammcycr v.

United German L. Churches, Ac, 2 Saruif. C!i. It. 186. For the power of religious cnrpurations

to hold land, nnder the New-Yorli acts, see Tucker t, St Clement's Church, 3 Sandf. S. C.

Sep. 242.
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they are either publie or private. Public corporations

are such as are created by the government for political pur-

poses, as counties, cities, towns and villages; they are in-

vested with subordinate legislative powers, to be exercised

for local purposes connected with the public good, and such

powers are subject to the control of the legislature of the

state.* (1) They may also be empowered to take or hold pri-

vate property for municipal uses, and such property is in-

vested with the security of other private rights.'' So corpo-

* The People v. Morris, 13 Wendell, 325. Tbey are common ia every state.

One of the first acts of the general atsembly of Connecticut, 1639, was the incorpo-

ration of all towns ia the colony, with town privileges for local purposes, such as

choosing officers and magistrates for holding local courts, and to provide for dura-

bly keeping a registry of deeds and mortgages, and for the maintenance of schools

and public worship. The establishment of towns with corporate powers, as local

republics, was the original policy throughout New-England, and it had a durable

and benign effect upon the institutions and moral and social character of the people.

M. De Tocqueville, in his De la Democratie en Ameriqtie, tome i. pp. 64. 96, ap-

pears to have been very much struck with the institutions of New-England towns.

He considered them as small independent republics, in all matters of local con-

cern, and as forming the piinciple of the life of American liberty existing at

this day.

* Angell & Ames on Corporations, 3d edit. SO. These local corporations as

cities and towns, can sae aud be sued, and the judicial report? in this country, and

(I) Where (he city autiiorities had united with a committee of citizens to call a meeting for

the eonsideratioQ of national affairs, and by the firing of cannon, not authorized by the city au-

thorities, a person was injured, it was held that the city was not liable. Boyland v. The
Mayor, «fcc, of New-York, 1 Sivndford^s (Law) Rep. 2T. A municipal corporation cannot

toe made liable for an injury arising from a defect in the execution of the corporation ordi-

nances ; as for an injury inflicted by a swine in the streets, where swine were prohibited running

at large. Levy v. The Mayor, &c. of N. Y. id. 465. The ordinary powers of a municipal cor-

poration does not authorize the common council to furnish a dinner for the citizens and guests at

the public ejcpense. Hodges v. The City of Buffalo, 2 Denio^a R. 110.

The powers of municipal corporations are discussed in the case of City Council v. Ahrens, 4

Etrohh. R. 241, and Same v. Baptist Church, 4 Strolh. 806. Ordinances prohibiting the sale of

intoxicating liquors, and restraining inter-mural interments, were held to be constitutional and

valid.

Municipal corporations are not liable for consequential damages resulting from their opening

and grading, with proper care and sitill, public streets, in pursuance of their chartered powers.

Eadcliff, Exr. v. The Mayor, 4 Com^ch R. 195. Plant v. Long Island Eail-Koad, 10 Bmt. B.

26. Adams v. Saratoga & W. Co. 11 Barb. R. 454. Nor are towns, in New-York, liable for

not repairing roads. Mnrey v. New Cane, 8 Ba/rb, R. 645.

Though the judicial tribunals have no authority to interfere with the police regulations of a

mnnicipal corporation, yet such corporations have no more right than a private individual to

«rect a nuisance upon their lands, and an injunction will be granted to restrain such act. Brower

V. The Mayor, &c. of N. Y. 3 Barb. S. O. Rep. 2&4. They are liable for the negligence and un-

skilfulness of their agents. Lloyd v. The Mayor, 1 Selden R. 869. Hears r. Com. of Wllming-

«n, 9 Ired. R. 73. See mpra, p. 281. n. (2.) Mayor of Memphis v. Lossor, 9 Ewmph. R. 757.

Airon v. Macomb, 18 OMo R. 229. See further, post, 834-5. [291.]



310 OF THE EIGHTS OF PERSONS. [Part IV.

rate franchises attached to public coi-porations are legal es-

tates coupled with an interest, and are protected as private

property. If the foundation be private, the corporation is

private, however extensive the uses may be to which it is de-

voted by the founder, or by the nature of the institution. A
bank, created by the government, for its own uses, and where

the stock is exclusively owned by the government, is a public

corporation. (1) So a hospital created and endowed by the

government, for general purposes, is a public and nut a pri-

vate charity. But a bank whose stock is owned by private

persons is a private corporation, though its object and opera-

tions partake of a public nature, and though the government

may have become a partner in the association by sharing

with the corporators in the stock. =^ The same thing may be

said of insurance, canal, bridge, turnpike and railroad com-

panies. The uses may, in a certain sense, be called public,

but the corporations are private, equally as if the franchises

were vested in a single person.'' A hospital founded by a

private benefactor is, in point of law, a private corporation,

though dedicated by its charter to general charity. A col-

lege, founded and endowed in the same manner, is a private

charity, though from its general and beneficent objects, it

may acquire the character of a public institution.<= If the

uses of an eleemosynary corporation be for general charity,

yet such purposes will not of themselves constitute it a pub-

lic corporation. Every charity which is extensive in its ob-

ject may, in a certain sense, be called a public charity. Xor

especially in the New-England states, abound with cases of suits against towns, in

their corporate capacity, for debts and breaches of duty for which they were

responsible.

» Marshall, Ch. J., United States Bank v. Planters' Bank, 9 Whmtvn, 907. It

has even been held that a state bank may be considered a pri rate corporation,

though owned entirely by the state. Bank of South Carolina v. Gibbs, 3 M'CoriTs

Rep. 377.

k Bailey v. Mayor of New-York, 3 Eiirs Rep. 631.

' Dartmouth College v. Woodward, 4 Wheaton, 518. Story, J., ibid. 668, 669.

897—900. The case of St Mary's Church, 7 Serg. ct Rawle, 569.

(1) A corporation is private as distinguished from apnblic corporatioD, unless the whole interest

belongs to the government, or it is vested with political or municipal power. Bundle v. DeL in

E. Canal, 1 Wallace O. C. Sep. 275.
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will a mere, act of incorporation change a charity from a pri-

vate to be a public one. The charter of the crown, said

Lord Hardwicke/ cannot make a charity *more or *276

less public, but only more permanent. It is the exten-

siveness of the object that constitutes it a public charity. A
charity may be public, though administered by a private cor-

poration. A devise to the poor of a parish is a public charity.

The charity of almost every hospital and college is public,

Avhile the corporations are private. To hold a corporation to

be public, because the charity was public, would be to con-

found the popular with the strictly legal sense of terms, and

to jar with the whole current of decisions since the time of

Lord Coke.''

In England, corporations are created and exist by pre-

scription, by royal charter and by act of parliament. With

us they are created by authority of the legislature, and not

otherwise. There are, however, several of the corporations

now existing in this country, civil, religious and eleemosy-

nary, which owed their origin to the crown under the colony

administration. Those charters granted prior to the revolu-

tion were upheld, either by express provision in the consti-

tutions of the states, or by general principles of public and

common law of universal reception ; and they were pre-

served from forfeiture by reason of any nonuser or misuser of

their powers, during the disorders which necessarily attended

the revolution. There is no particular form of words requi-

site to create a corporation. A grant to a body of men to

hold mercantile meetings, has been held to confer a corporate

capacity. = A grant of lands to a county or hundred, render-

' 2 Atk. Rep. 88.

>> Sutton's Hospital, 19 Co. 23. Lord Hardwicke, 2 Atk Rep. 87. Loid Holt,

in Phillips v. Bury, reported at large in 2 Term Rep. 352. The opinions of the

judges in Dartmouth College v. Woodward, 4 Wheaton, 518. All the essential

principles laid down by the court, in the case of Dartmouth College v. Woodward,

were asserted and applied with great force by Mr. Justice Story, in the case of

Allen V. M"Kean, 1 Sumner, 276, to Bowdoin College, in the state of Maine.

That college is a private corporation, of which the state of Massachusetts is

founder, and the visitatorial and all other powers and franchises are vested in a

board of trustees, under the charter, and they have a permanent right and title to

their offices.

« The case of Sutton's Hospital, 10 Co. 27,28. 30. 1 Rol. ^6r.tit. Corporation,

P. Denton v. Jackson, 2 Johns. Ch. Rep. 325.
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ing rent, would create tiem a corporation for that single in-

tent, without saying, to them and their successors.*

There is no douht that corporations as well as other pri-

vate rights and franchises, may also exist in this coun-

*27T try *l)y prescription ; which presupposes, and is evi-

dence of a grant, when the acts and proceedings oi*

which the presumption is founded could not have lawfully

proceeded from any other source.'' It requires the acceptance

of the charter to create a corporate body ; for the govern-

ment cannot compel persons to become an incorporated body

without their consent, or the consent of at least the major

part of them.<= (1) The acceptance may in many cases, be
inferred from the acts of the majority of the corporators

;

and a written instrument, or vote of acceptance, is not indis-

pensable.'^

III. Of thepowers wnd carpaeities ef eorporedions.

"When a corporation is duly created, many powers, rights

and capacities are attached to it. Some of them are deemed

* Dyer's Rep. 100. a. pi. '70, eited as good law by Lord Kenyon, in 2 Term Rep.

672. 1 Rol. Abr. tit. CorporalioD, F. 3, 4. Angell & Ames on Cerpontions, 3d

edit. 64. There is do doubt that the grant or statute ereating a eorporatioD, to

give it operation, may be accepted by the graotees or a majoiity of the corporatioD

for a grant of a corporation is in the nature of a contract^ and requires a matual

concinrenee of wills. Angell <fc Ames on Corporations, 3d edit. 67

—

1% Their

acceptance or eonsent may be implied from eireumstanses. Sank of the Ufiited

States V. Dandiidge) 12 Wheaton,10.

* Dillirigham v. Snow, S Mats. Rep. 278. Stoekbridge T. West StoeSbrMge,

12 ibid. 400. Hagerstown Turnpike Co. v. Creeger, 6 Harr. db Johns. 122,

Green t. Cennis, 6 Conn. Rep, 302. Angell & Ames on. Corporations, 67—69,

3d edit.

« Yates, J., 4 Burr Rep. 2200. Lord Kenyon, 3 Term JJep.248. Ellis v. Mar-

shall, 2 Mass. Rep. 269. Lineoln and Ken. Bank t. Richardson, 1 Oreenleafit

Hep. 79.

* Charles River Bridee y. WaiTen Bridge, 7 Pici. Rep. 344, Parker, Ch. J., and

Wilde, J. Bank of V. S. v. Dandridge, 12 Wheaton, 70, 71.

(1) Hasletl T. Wotherspoon, 1 StroiJi. Eq. R, 209. Goddard v. Pratt, 16 Pick. R. 412. A
corporation can derive no advantage A*o]n an act which it does not accept. Green t. Seymonr.

8 Sandf. Ch. B. 285. It is heJd, in England, by the Exchequer Chamber, reversing the judg-

mentof the Queeu^s Bench, that a Eailway Company, incorporated by act of Parliamenf, and

authorized lo fnrm a line of railway, were not obliged to make the railway ; nor did tlie Com-

pany, by making part of the line, oblige themselves to make the remainder. York &Co. t.

Eegina, 18 Una. i. <fc X 7!. 199. S. C. 16 id. 29X
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to be necessarily and inseparably incident to a corporation

by tacit operation, without an express provision ; though it is

now very generally the practice to specify, in the act or

charter of inpoi'poration, the powers and capacities with

which it is intended to endow the corppration.

(1.) Of their ordinary powers.

The ordinary incidents to a corporation are, 1. To have

perpetual succession, and of course, the power of electing

members in the room of those removed by death or other-

wise ; 2. To sue and be sued, and to grant and to receive by
their corporate name ; 3. To purchase and hold lands

and chattels ; 4. To have a common seal
; (1) *6. To *278

make by-laws for the government of the corporation

;

6. The power of amotion, or removal of members. Some of

these powers are to be taken, in many instances, with much
modification and restriction ; and the essence of a corpora-

tion, according to Mr. Kyd, consists only of a capacity to have

perpetual succession, under a special denomination, and an

artificial form, and to take and grant property, contract obli-

gations, and sue and be sued, by its corporate name, and to

receive and enjoy, in common, grants of privileges and im-

munities.a According to the doctrine of Lord Holt,'> neither

the actual possession of property, nor the actual enjoyment of

franchises, are of the essence of a corporation. <=

* Kyd on Corp. 13. 69, 10. Blackstone says that the first five incidents men-

tioned in the text are inseparably incident to every corporation aggregate. The
New-York statute also declares, that there ai"e powers which vest in every corpo-

ration without being specified. 1 Blacks. Com. 475. N. Y. Revised Statutes, vol.

i. p. 599. But in the case of Sutton's Hospital, 10 Co. 30. b. 31. a, it was held that

to make ordinances or by-laws, was not of the essence of a corporation, and no

doubt a valid corporation may be created by law, without any other essential at-

tributes than those mentioned by Kyd.
'' The King v. The City of London, Skinner's Hep. 310. A gift of personal pro-

perty, or of the proceeds, rents and profits of real estate in trust to be paid over to

a corporation, is good. Wright v. Trustees of Meth. Epia. Church, 1 Hoffman's Ch.

Rep. 217.

" The general rule is, that every corporation has a capacity to take and grant

property and to contract obligations. But these general powers incident at com-

(1) By an act of New-Tork, (Lomis of 1848,) p. 805, the impression of the seal of an incorpo-

ration on paper, is valid as if made on wax.
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(2.) Of quasi corporations.

There are some persons and associations who have a cor-

porate capacity only for particular, specified ends, but who

can in that capacity sue and be sued as an artificial person.^

Thus, in I^ew-Tork, by statute, each county, and the super-

visors of a county, the loan oflicers and commissioners of

loans, each town, and the supervisors of towns, the overseers

of the poor, and superintendents of the poor, the commission-

ers of common schools, the commissioners of highways, and

trustees of school districts, are all invested, for the purpose of

holding and transmitting public property, with corporate at-

tributes suh modo. The supervisors of the county can take

and hold lands for the use of the county ; and all these

several bodies of men are liable to be sued, and are enabled

to sue in their corporate capacity.'' Every county and town

is a body politic for certain purposes, and this is no doubt

the general provision in this country, and especially in the

northern states, in respect to towns.'' 80, at common law,

moD Uw. are restricted by the nature and object of the institution, and io pur-

suance thereiif it miiy nsake all contracts necessary and useful in the course of the

business it transacts, as nieaTis to enable it to effect such object, unless prohibited

hj liiw or its charter. To attain its legitimate object it may deal predsely as ao

individual a-lm sfc-ke to aiccomplish the same end. It may coutract for labour

and njatei-sals, aud make purehas^es, and borrow money for such objects, and give

Eutts. bun Is aur] m .rtgages towards payment. The decisions are numerous on this

subject. Haa I C.K>-7,\ li. b\Z. 3 WeudeU'nJi.9B.5.id.590. i HilFi N.Y. B.lbo.

9 Paii/n R. 4tO. 1 Wnlt'x li. 38.5, and especially the case of Barry v. Merchants'

Exch-mi^-e Otnupany. 1 Sandford's Ck. R. 280, where these general corporate

powiTs are lil)e]ally considered and established in the able and learned judgment

of tbi' A-si-t^iit Vice-Chaueellor, It is fui'ther established that the capitalstock of

the c irporatioii iijcutii>ijed m its charter, is not per se a limitation of the amount of

pnip.-jty, eirlirrri-al or pej'sonal, which it may own. It may divide its pi'ofits among

the ^t' <;lili. ill lers, at niich times and to such amount as the directors inay deem expe-

dient. lii--tead of dividing' the profits, they may, in their discretion, suffer the sur-

plus of profits to accumulate beyond their original capital, as the interest of the

tnstltuti m shall ajipear to dioiate. Tliere is no restriction by law, except by

special rttarute.s m s[iecific ca-es, in the amount of credit which moneyed corporations

may cit:i'e by the use of corporate capital BaiTj v. Merchants' Exchange Com-

pany, "bi -^npra.

» (;i1i<(iii. Oh. J., the Commonwealth v. Green, 4 Wharton's 7Jcp.'531.

!• y y. li. L. vol ii. p. 473 See, also, the statute taws of the several states, ia

fari jaiit.fi-ia. Jf. Y. R. S 3d edit vol. i. 384, 385. 416.

« ,V: Y. R. L. vol. i. pp. 337. 364. SiaUite Lawe of Ohio, 1831. Revised



Lee. XXXIII] OF THE RIGHTS OF PERSONS. 315

every parish or town was a corporation for local necessities,

and the inhabitants of a county or hundred might equally be

incorporated for special ends." In short, the English

law *affords many, and our American law more nu- *279

merous examples, of persons and collective bodies of

men endowed with a corporate capacity, in some particulara

declared, and without having in any other respect tlie capa-

cities incident to a corporation. •>

Staizdes of Massachusetts, 1835. Revised Statutes of Indiana, ISSS. R. S. of
New-Jersey, 1847, tit. 6. ch. 20.

* Hohert, 242. 5 Go. 63. Ohambeilain of London's Case, 1 Mod. Rep. 194.

Rogers v. Davenant, Dyer's Rep. 100. Lord Kenyon, % Term Rep. 672, In

Massachusetts, by immemorial usage, the inhabitants of towns charged by law

with the performance of duties, are held to be individually liable iu their pro-

perty, though sued by a collective name as a corporation. The same rule applies

to parishes and school districts. Gaskill v. Dudley, 6 Metcalf, 548. lo the case

of Beardsley v. Smith, 1 6 Conn. R.36S, it was adjudged, after a thorough discussion,

that the individual property of the catizens of the city of Bridgeport, and the citizens

individually, were liable, on execution, for the debts of the coi-poratiori. It was
shown, in that case, to be the immemorial usage, and uuifurmly supported' by
judicial decisions throughout New-England, that the inhabitants of towns and othesr

municipal communities of corporations and guaai corporations, were liable in theiy

persons and property for the debts of the towns or corporations, by taxation or

exeoution ; and numerous cases were referred to by the court in confirmation of

the doctrine, as in 7th and 14th Mass. 19 Pickering, 1 Greenlenf, Sth, 6th and 10th

Conn. Reports, and by analogous cases and practice in 2 Term, 66.0. 2 Russ. 43. 1 0.

East, 390. 11 Id. 77. See supra, p. 274. n. to S. P. But this personal responsi-

bility does not extend to the members of voluntary associations of ecclesiastical

societies, unless so subjected by the provisions of its charter. They are piivate

and not a municipal or quasi corporation, compelled by law, like towns, cities ancj

school districts, to assume duties and contract debts. Jewetl v. Tlte Thames Bank,

16 Conn. 7?. 511. In Georgia, the county courts are invested with power to incor-

porate the associations for special purposes, not extending to banking or insuraoee

business, and the members are to be bound for contracts, as in case of partnerships.

Hotchkiss, Statute Code of Georgia, 1846, p. 872. But 8e« svtpTa, p. 272. a. as to

the regulation of corporations in New-Torfc.

* Jackson v. Hartwell, 8 Johns. Rep. 330. 18 Id. 422. Denton v. Jaekson, 2
Johns. Ch. Rep. 325. Todd v. Birdsalt, 1 Gamris Rep. 260. Grant v. Fancher, 5

ibid. SO<i. North Hempstead v. Hempstead, 2 Wendell's Rep. W^. School Dis-

trict in Rnmford v. Wood, 13 Mass. Rep. 193. Overseers of N. W. v. Overseers of

,

S. W. 3 Serg. tfc Rawle, 117. Angell Jb Ames on Oorpomtion-f, 17. 2d ed. See,

also, stipra, p. 274. In the case of Purdy t. Tha People, 4 Hill's Rep. 384. 395,

one of the senators (Paige, Senator) held, that towns and counties in New-York

were not coi-porations even s>ib modo, at the time of the adoption of the constitu-

tion, nor are they now in the proper sense of the term. See, also, to that point,

Jackson t. Covy, 8 Johns Rep. 385. Hornbeck v. Westbrook, 9 id. 73. They

were made gtmsi corporations by the Revised Statutes,
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(3.) Of corporations as trustees.

A corporation being merely a political institution, it has no

other capacities or powers than those which are necessary to

carry into effect the purposes for which it was established. A
corporation is incapable of a personal act in its collective ca-

pacity.' It cannot be considered as a moral agent, and,

therefore, it cannot commit a crime, or become the subject of

punishment, or take any oath, or appear in person, or be ar-

rested or outlawed.'' It was formerly understood that a cor-

poration could not be seised of lands to the use of another,

and that it was incapable of any use or trust, and consequent-

ly that it could not convey lands by bargain and sale.^ But

the objection that a corporation could not convey by bargain

and sale was utterly rejected by the C. B., in the case of

Sir Thomas Holland v. Bonis,^ as a dangerous exception to

the capacity to convey ; and at this day the only

*280 reasonable limitation is, that a corporation *cannot be

seised of land in trust, for purposes foreign to its insti-

tution. « Equity will now compel corporations to execute

any lawful trust which may be reposed in them ; and in the

case of the Trustees of Philips^ Academy v. King,^ it was

held, that a corporation was capable of taking and holding

property as a trustee. Many corporations are made trustees

for charitable purposes, and are compelled, in equity, to per-

form their trusts.g Corporations appear to be deemed compe-

* 1 Kyd on Corp. 225.

^ 1 Md.1l,l2. \ Blacis. Com. ill. From the current of modern decisions

there can be no doubt, however, that a corporation, equally with an individual,

may gain a freehold by a disseisin committed by its agent, whether authorized by

deed or vote. See Angell d Ames on Corporations, 162, 3d edit.

« Bro. tit. Uxes, pi. 10. Bacon on Uses, 57. Gilbert on Uses, by Sugden, 6, 7.

i 3 Leon. Rep. 175.

• Jackson v. Hartwell, 8 Johns. Rep. 422.

f 12 Mass. Rep. 546.

e Green v. Rutherford, 1 Fes. 462. 468.470 475. Gilbert on Uses, by Sugden,

7. note. 1 Kyd on Corp. 72. 2 Johns. Ch. Rep. 384. 389. City of Coventry v.

Attorney-General, 7 Bro. P. C. 235. Attorney-General v. City of London, 3 Bro.

Gil. R. 171. Dummer v. Corporation of Chippenham, 14 Vesey, 245. See Angell

tie Ames on Corporations, 3d edit. pp. 124—130, on the powers of a corporation to

be seised in trust for the use of another, where the cases are well collected, and the

reason of them illustrated. Mr. Preston, in his Treatise on Conveyancing, vol. ii.

pp. 247. 254. 257. 263, insists, that the more approved authority and better opia-
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tent to perform the duties of trustees, and to be proper and

safe depositories of trusts ; and among the almost infinite va-

riety of purposes for which corporations are created at the

present day, we find them^^ authorized to receive and take by

deed or devise, in their corporate capacity, any property, real

and personal, in trust, and to assume and execute any trust so

created and declared. The court of chancery is vested with

the same jurisdiction over these corporate trusts which it or-

dinarily possesses and exercises over other trust estates. The
directors of corporations, as trustees, are liable personally for

a fraudulent misapplication of funds, and that trust moneys
may be pursued in the hands of any person receiving them
without consideration, or with notice of the trust. One di-

rector or trustee may be sued alone for a breach of trust, with-

out bringing the others before the court. Corporations are

also created with trust powers of another kind ; as for the

purpose of loaning money on a deposit of goods and

chattels, by way of pledge or security.'' It will *soon *281

become difiicult to trace the numerous and complica-

ted modifications which corporations are made to assume, and

the much greater diversity of objects for which they are crea-

ted. "We are multiplying, in this country, to an unparalleled

extent, the institution of corporations, and giving them a

ion ia, that a corporation cannot stand seised to a use on a conyeyance to them,

tliough a corporation may be a cextui que use. In one case it has been admitted

that a corporation inijjht give a use ; and therefore a bargain and sale in fee by a

corporation would be good. But if a corporation can gife a use, it can, upon the

same principle, equally stand seised to a iise ; and the rule ought to be cousistent

and unifonu, either that a corporation can give and stand seised to a use, or that

they can do neither. The New-York statute of May II th, 1840, ch. 318, with just

and politic liberality, authorized any incorporated college, or other literary iucor-

porated institution, to take a grant or conveyance of real or personal estate, to be

held in trust; (L) For an observatory; (2.) To found and maintain professorships

and scholarships
; (3.) To provide and keep in repair a place of burial for the dead i

(4.) For any specific purpose within the authorized objects of their charter. Real

and personal estate may also be conveyed to any city or village corporation in

trust for education, for the diffusion of knowledge, for the relief of distress, and for

ornamental grounds, upon such conditions as the grantor or donor, and the corpo-

ration may agree to. It may also be conveyed to commissioners of common

schools, and trustees of school districts, for the benefit of common schools therein.

* See Farmers' Fire Insurance and Loan Company, Laws of N. Y., April l7th,

1822, ch. 240.

' The New-York Lombard Association, Laws of N. Y. April 8th, 1824, ch. 187.
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flexibility and variety of purpose unknown to the Eoman or

the English law. The study of this title is becoming every

year more and more interesting and important.

(4.) Of their ewpaoity to hold lands, and to sue and he

sued.

1. To hold lands.

It was incident at common law, to every corporation, to

have a capacity to purchase and alien lands and chattels,

unless they were specially restrained by their charters, or by

statute. =• Independent of positive law, all corporations have

the absoliitey^s disponendi of land and chattels, neither lim-

ited as to objects nor circumscribed as to quantity. They

may execute a mortgage to secure a debt. This was so under-

stood by the bar and court, in the modern case of The Mayor
and Commonalty of Colchester v. Lowten;^ and this common
law right of disposition continued in England until it was

taken away, as to religious corporations, by several restrain-

ing statutes, in the reign of Elizabeth.'' We have not re-

enacted in New-York those disabling acts ; but the better

opinion, upon the construction of the statute/or the incorpo-

ration of religious societies'^ is, that no religious corporation

can sell in fee any real estate without the chancellor's order.

The powers given to the trustees of religious societies incor-

porated under that act are limited to purchase and hold real

estate, and then to demise, lease and improve the same for

the use of the congregation. This limitation of the corporate

power to sell is confined to religious corporations

;

*282 *and all others can buy and sell at pleasure, except

so far as they may be specially restricted by their

» Co. Litt. 44. a. 300. b. 1 Sid. 161, note at the end of the case. 10 Co. 30. b.

1 Kydon Corp. 76. "iS. 108. 115. Com. Dig. tit FianchUe, 11. 15, 16, 17, 18.

Parker, Ch. J., in First Parish in Sutton ¥. Cole, 3 Pick. Rep. 239.

i>
1 Ves. & Bea. 226. 237. 240. 244, and it was so adjudged in the case of Barry

V. The Merchants' Exchange Company, 1 Sandford's Ch. Rep. 260.

"= By the statute of 4 and 5 Wm. IV. c. 76, all lay civil corporations in England

ai-e restrained from selling or mortgaging any real estate, except under a govern-

ment license, in the mode prescribed.

^ Laws of Kew-Tork, seas. 36. ch. 60. sec. 11. This act has not been either re-

vised or repealed. See N. Y. Revised Statutes, vol. iii. p. 298.
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charters or by statute." (1) Coi-porations have a fee simple

for the purpose of alienation, (2) but they have only a deter-

minable fee for the purposes of enjoyment. On the disso-

lution of the corporation, the reverter is to the original grantor

or his heirs
; (3) but the grantor will be excluded by the

alienation in fee, and in that vray the corporation may defeat

the possibility of a revei-ter.''

In England, corporations are rendered incapable of pur-

chasing lands without the king's license ; and this restriction

extends equally to ecclesiastical and lay corporations, and is

founded upon a succession of statutes from magna cha/rta^ 9

Hen. III. to 9 Geo. 11., which took away entirely the capacity

which was vested in corporations by the common law. These

statutes are known by the name of the statutes of mortmain,

and they applied only to real property ; and were introduced

during the establishment and grandeur of the Koman church,

to check the ecclesiastics from absorbing in perpetuity, in

hands that never die, all the lands of the kingdom, and there-

by withdrawing them from public and feudal charges." The

earlier statutes of mortmain were originally levelled at the

religious houses ; but the statute of 15 E. II. c. 6, declared

that civil or lay corporations were equally within the mischief

and within the prohibition ; and this statute made lands con-

veyed to any third person, for the use of a corporation, liable

to forfeiture, in like manner as if conveyed directly in mort-

main.'' We have not in this country re-enacted the statutes

• Oorpoiations holding for charitable purposes, says Lord Eldon, 1 Ves. & Bea,

246, Clin alienate at law, but the alienee will be a trustee.

•> Prrsiini on Estates, vol. ii. p. 50.

= Lorii Oh. Brougham observed, that the object of the mortmain act was to pre-

vent land from being placed extra, cmnmcrcium upon the feudal principle of pro-

tecting rlie lords against having tenants who never died, but that there was no

intenliun of preventing by will the investment of moneys in improvements upon

land alrnady in mortmain. Giblett v. Hobson, 3 Mylne & Keeve, ii\1.

i C". !.i't. 2. b. 2 Blacks. Coin. 268—274, and 1 Blacks. Com. 49Y. The

mortmain nets apply to corporations exclusively ; and trusts made by feoffment,

grantor ill' vb-e to unincorporated bodies, for charitable uses and purposes, »(o/ deemtd

(1) Sit- liie prDvisions of the JV. Y. U.S. as to tlie right of corporations to hold lands. 1 B. S.

p. 699. sec. 1.

'

(2) Thi- People v. Mauran, 5 Benin's B. 8S9.

•

(3) Bee Bingham v. Wciderwax. 1 Comst. R. 509.
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of mortmain, or generally assumed them to be in force ; and

the only legal check to the acquisition of lands by corpora-

tions, consists in those special restrictions contained in the

acts by which they are incorporated, and which usually con-

fine the capacity to purchase real estate to specified and ne-

cessary objects
; (1) and in the force to be given to the

*283 exception of corporations out of the statute of *wills,*

which declares that alt persons, other than bodies po-

litic and corporate, may be devisees of real estate.''

The statutes of mortmain are in force in the state of Penn-

sylvania. It has been there held and declared, by the judges

tiiperslitious, have Dot been held to be invalid, under the mortmain act of 23 Hen.

VIII. c. 10, and that of 1 Ed VI. c. 14. Porter's Case, 1 Co. 24. ». Montraple v.

Martin, Cro. E. 288. Case 5 Ed. VI. cited by the A. V. Chancellor, in Wright v.

Trustees of Meth. Epis. Church, 1 Hoffman's Cli, Rep 248. Adams and Lambert's

Case, 4 Co. 104. b. J. C. Moore's Rep. 648. The prohibition to alienate a mortmain

was qualified. The right to seize the lands as a forfeiture belonged to the mesne

lords and the king, and if they renjitted the forfeiture, the alienation was good.

The interests of the heir were not considered ; he was bound by the alienation.

Wilmot's Opivions, p. 9. Attorney-General v. Flcjod, 1 Hat/e's Irhh Exch. Rep.

130. The Assist. V. Ch. in Wright v. M. E. Church, in 1 Bnffman's Rep. 254.

In 1843, an attempt was made in the English house of commons to repeal the

statutes of mortmain, and allow of the establishment of schools, hospitals, churches

and religious and monastic institutions for the relief of the poor, the encourage-

ment of charity and religion, at the pleasure and with the bounty of individuals;

but the motion met with no encouragement, and was withdrawn. The statute of 9

Geo, II. c. 36, is now the leading Engli?li statute of mortmains. It declares that no

lauds or moneys to be laid out thereon, shall be given or charged for any cliarila-

bic uses, unless by deed executed in the presence of two witnesses, twelve mouths

before the death of the donor, and enrolled in chancery withiu six mouths after its

execution, and be made to take effect immediately, without power of revocation.

The two universities, and the scholars, upon the foundation of the colleges of Eton,

Winchester and Westminster, were excepted out of the act.

• 32 Hen VIII. c 1. N. Y. Revised Stnlules, vol. ii. p. 57. sec. 3.

'If corporations are limited in the purchase of lands to lands of a specific yearly

value, say 200/., and the value be within the sum prescribed when purchased, and

the lands afterwards rise in value by good husbandry, or extraneous causes, the

title of the corporation is nut tliereby affected, and the yearly value at the time of

the purchase is all that the limitation requires. This is the just and equitable

rule. (2) 2 Inst. 722.

(1 ) Sec The Warden, &o. v. Souibeastern Co. 13 Eng. L. cfc, E. R 240.

<2) The law was so declared in the f^reatcaae of Bogardiia v. Triniry Church, 4 Sandf, CJi, R.

6-34. If, at the time of the grant, the income exceed the prescribed limit, it is a question

between the corporation and the Bovereign power, of which third persons cannot aval!

themselves.
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of tlie supreme court of that state,^ that the English statutes

of mortmain have been received, and considered the law of

that state, so far as they were applicable to their political

condition ; and that they were so far applicable " that all

conveyances by deed or will, of lands, tenements or here-

ditaments, made to a body corporate, or for the use of

a body corporate, were void, unless sanctioned by charter

or act of assembly."'' In the other states it is under-

stood that the statutes of mortmain have not been re-enacted

or practised upon ; and the inference from the statutes crea-

ting corporations and authorizing them to hold real estate to

a certain limited extent is, that our statute corporations can-

not take and hold real estate for purposes foreign to their in-

stitution. = As we have no general statutes of mortmain, per-

haps a legally constituted corporation in another state can

> 3 Binney's Rep. App. 626. The statutes of mortmain apply in PennsylvaDia,

only so far as they prohibit dedications of property to superstitious uses, or grants

to corporations without a statutory license. Methodist Church v. Remington, 1

WaM Rep. 218.

t By the statute in Pennsylvania of 6th of April, 1833, passed since the declara-

tion of the judges mentioned in the text; all purchases of land by any corporation, or

by any person in trust for one, Tvithout the license of the commonwealth, are made

subject to forfeiture, and the same penalty extends to all lands held by corporations

existing in other states, either directly or through the medium of trustees or feoffees.

Purdon's Dig. 360. But in Runyan v. Lessee of Coster, 14 Peters, 122, it was
adjudged, that a corporation of another state authoiized to purchase and iold lands

in Pennsylvania or elsewhere, is competent to purchase and hold lands in that state,

subject, nevertheless, to be divested of the estate, and to a forfeiture of it to the state

of Pennsylvania, whenever that state thinks proper to institute process for that

pui-pose. The corporation holds a defeasible estate if held without a license pro-

cured from Pennsylvania:

• Parker, Ch. J., in First Parish in Sutton v. Cole, 3 Pick. Rep. 232. The pro-

vincial statute of Massachusetts of 28 Geo. II. was commonly called a statute of

mortmain. It was virtually repealed by the statute of 1785, which was a substitute

for it ; and it has been held, that a bequest in trast for pious and charitable uses

was not void. Bartlet v. King, 12 Mass. Rep. 531. The Revised Statutes of Massa-

chusetts of 1835, continue the same provision, and deacons and church-wardens of

Protestant churches are made bodies politic, competent to take donations for their

churches, and for the poor thereof. Revised Statutes, part 1. tit. 12. sec. 41. The

British mortmain acts were never recognised as the law of Virginia or Kentucky.

Robertson, Ch. J., 4 Dana, 366. Lathrop v. Commercial Bank of Scioto, 8 Dana,

114. In Louisiana substitutions and _^&j commtsso are abolished. Civil Code, at.

leOT. The object was to prevent property from being placed out of commerce,

but it does not apply to naked trusts to be executed immediately.

Vol. n. 21
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purchase and hold lands ad Ubitum in New-York, provided

their charter gave them the competent power. » A corpora-

tion may take a mortgage upon land by way of security for

loans made in the course and according to the usage of its

lawful operations ; or in satisfaction of debts previously con-

tracted in the course of its dealing. Such acts are generally

provided for in the charters of incorporation ; and without

such a special authority, it would seem to be implied in the

reason and spirit of the grant, if the debt was ionafide created

in the regular course of business.''

2. To sue cmd he sued.

Corporations have a capacity to sue and be sued by their

corporate name." (1) Private moneyed corporations are

*284 not *only liable to be sued like private individuals in

assumpsit for breaches of contract, but theymaybe sued

by a special action on the case for neglect and malfea-

sance and breaches of duty, and in actions of trespass and

trover for damages resulting from trespasses and torts com-

mitted by their agents under their authority, and the authority

of such agents need not be under seal."i From their inability

» This is declared to be the law in Kentucky, Lathrop v. Commercial Bank of

Scioto, 8 Dana, 114. The decision in that case goes to establish the doctrine that

a corporation of another state or nation can contract and sue on contracts made by
its agent in Kentucky, provided they be such as its charter authorizes, and con-

sistent with the local law and policy of the state ; and a corporation of another state

can take and hold lands by purchase, mortgage or devise, when consistent with its

charter, and not denied by positive law. This liberal and enlightened decision was
fully considered and ably sustained.

>> Silver Lake Bank v. North, 4 Johns. Ck. Rep. 370. Baird v. Bank of Wash-
ington, 11 Serg. <fc Ramie, 411.

• But individual members of a corporation cannot, by a bill in equity, sue for

corporate claims without the consent of the corporation ; and if the corooration

neglect their rights and duties, and individual corporators wish for redress, they

must at least make the corporation a party defendant. Hervey v. Veazie 24
Maine Rep. 1.

^
,
Yarborough v. The Bank of England, 16 Easts Rep. 6. Smith v. B. & S. Gas

(1) One state, as a corporation, may institute a suit in another. Hines v. The State ofNorth
Carolina, 10 Smedee <Sb Marth. R. 629.

A right to sue includes a right to refer. Alexandria Canal Co. t. Swann, 6 Bow. B. 88. Brady
v. The Mayor, &o. of Brooklyn, 1 Barb. S. C. Bep. 684 A suit will not lie against a corporation

for a dividend, without a previous demand. State v. Baltimore & 0. E. Co. 6 Gill. R. 803.
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to be arrested, corporations are to be sued by original writ or

summons ; and at common law, they might be compelled to

appear by distress or seizui-e of tbeir property. »• A foreign

Light Co. 1 Adolph. <b Ellis, 626. Maund T. Monmouth Canal Co. 1 Gar. (fc

Marshman, 330. Phil. ed. Townsend v. Susquehannah Turnpike, 6 Johns. Rep.

90. Gray v. Portland Bank, 6 Mass. Rep. 364. Chestnut Hill Turnpike v. Rutter,

4 Serg. & Rawle, 6. Fowle v. Common Council of Alexandria, 3 Peters' U. S. Rep.

398. Rabassa v. Orleans Navigation Co. Miller's Iiouis. Rep. 461. Shaw, Ch. J., 19

Jfich Rep, 516. Rector of the Ascension v. Buckhart, 3 Hill, 193. Angell & Ames

on Corporations, pp.385—391. 8d edit. MayorofNew-Torkv. Bailey, 2 iJemo, 433.

In Ohio it has been adjudged that corporations are liable like individuals, for in-

juries done, as by cutting ditches and water-coui'ses, in such a manner as to cause

the water to overflow and injure the plaintiflf's land, although the act done was not

beyond their lawful powers. (1) Rhodes v. Cleveland, 10 Ohio Rep. 159. Indi-

viduals are liable, if in the commission of a lawful act, damage thereby accrues to

another, provided he could have avoided it with due care. Lambert v. Bessey, T.

Raym. 421. A rail-road company is not responsible for a building set on fire and

destroyed by a spark from a rail-road engine, provided there was no negligence on

the part of the company, and there was the exercise of due care and skill. The

damage was the unavoidable and casual result of the performance of a lawful act. (2)

Burroughs v. Housatonic R. R. Co. 15 Conn. Rep. 124. S. P. Infra, vol. iii. 436.

" The process, pleadings and other proceedings at law and equity, in suits by

and against coi-porations, and the competency of corporators as witnesses in suits

in which the corporation is a party, are fully discussed, and with a reference, in

the most ample manner, to English and American authorities, in Angell <h Ames'

Treatise on Corporations, ch. 18. See infra, p. 290. Upon judgment and execu-

tion against a corporation for a debt, its property, real and personal, may be

attached or seized and sold, as in the case of individual defendants. It is the

ordinaiy practice. Buchanan, Ch. J., in State of Maiyland v. Bank of Maryland, 6

G-ill. & Johnson, 219. Slee v. Bloom, 5 Johnson's Chancery, 366. S. C. 19 John-

son's R. 456. Pierce v. Partridge, 3 Metcalf, 44. Periy v. Adams, id. 51. Tha
Queen v. The Victoiia Paik Company, 1 Adolph. & Ellis, N. S. 288. If a rail-

(1) The same doctrine is established in New-Tork. Hay T. The Oohoes Co. 2 Comst. R: 1S9.

(S. C.SBarh.S. C. Hep. 42.) Tremalne v. Same, id. 168. As to the liability of corporations Ibr

the acts of their agents, see note (,i,)post, p. [291.] And Delmonioo v. The Mayor, Ac of-N. Y.
1 Sandf. {Lam) R. 111. McOombs v. The Town Council of Akron, 15 Ohio R. 4T4.. WAtaon t.

Bennett, 12 Barb. R. 196.

(2) Eail-Eoad T. Teiser, 8 Bart's B. 866. McCready v. South Carolina E. E. Co. .2- Slrdbh. R.
856. Under a statute in Massachueelts, making rail-roads liable for injuries done to baildings

by fire communicated by their engines, it was held that the corporation was liable fop-iujuries

done to a house which had been set on Are by sparks from ashop, which was destroyed by tire

communicated by the engine. Hart v. Western K. E. Corporation, 13 Met. R. 99. In Piggottv.

Eastern County E. Co. 8 Man. G. <& ScotVi R. 229, it was held that the o-nus was on the com-

pany to show due care. Where cattle are trespassers on a rail-road, their owners oannot main-

tain an action against the rail-road company for injuries to the cattle by the passage of the trains.

Vandegri/t v. Eediker, 2 New-Jersey R. 185. Clark v. Syr, & 0. Co. 11 Barb. R. 112. Seo

further as to liability for negligence by rail-roads. Marsh v. New-York & E. E. Co. 14 Barb. R.

364. Willetts V. Buffalo E. Co. 14 Barb. B. 636. MuDger v. Tonawanda E. Co. 4 Cmmt. B. 849.

Brand v. Schenectady & T. Co. 8 Barb. B. 868. Phil. & Bead. E. v. Derby, 14 Bow. R. 468.
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corporation, in the character of its members as aliens, (unless

they be alien enemies,) may sue in the federal courts. ^^ They

road company,contracts debts which it is unable to pay, the better opinion would

seem to be, that the wood and iron on the railway may be taken on execution and

sold, and the purchaser acquires thereby a right of property in the articles, and

may take possession of them and cany them away, though the company be there-

by rendered unable to execute its corporate purpose, and may in consequence

forfeit its charter. See this question'very ably discussed in the American Law
Magazine, No. 8, for Januaiy, 1845. This very point has since b^en decided in

The State of North Carolina v. Rives, 5 Iredell's K G. Rep. 297. It was held that

the R. R. company's interest in land might be sold with the fixtures and materials,

and the purchaser takes and holds them until the chaiter expires, and then the

land reverts to the original proprietor. The corporate franchise cannot be sold,

nor does the sale dissolve the corporation. See, also, the right to sell the fixtures,

in Ranney v. Orleans N. Company, 6 Robinson's Louis. Rep. 381. But on the

other hand, in Winchester and L. Turnpike Road Company v. Vimont, 6 B. Monroe,

1, it was adjudged that a turnpike road was not the subject of sale, even under a

decree in chanceiy, to pay debts. The stoch belonged to individuals, and not to

the company. The mere road belonged to the company as a right of way only for

particular uses, and when it ceases to be thus used, the land reverts to the grantors.

The purchaser at such a sale would not acquire any valuable right, for corporate

powers would not follow the purchase. A sale of the road would not carry a

right to the tolls, for that would be the sale of a chose in action, which cannot be

thus effected. The only proper remedy for the creditor under this decision, if not

under that in the preceding case, is by decree, applying by a receiver the net tolls

to the payment of the creditor. In Pennsylvania, corporation franchises cannot be

sold on execution, but under their sequestration act of 16th of June, 1836, though

turnpike roads, rail-roads and canals, may be the subject of sequestration for debt,

yet where the public have an interest in them, the court may order that the

revenues be applied in the first place to keep the works in repair. The Susque-

hannah Canal Company v. Borham, Watts dt Serg. voLix. p. 27. At common law

the first process or summons against a corporation was to be served on the mayor,

president or other head officer. The statute law of New-York (N^. Y. Revised

Statutes, vol. ii. p. 467) has simplified the common law proceeding, by dhecting

that the writ, or first process, against a body corporate, be served on the president,

presiding ofiicer, cashier, secretaiy or treasurer ; and if the process be returned

served, that the plaintifi^, instead of being driven to compulsory and vexatious

steps to compel an appearance by distringas, may enter an appearance for the

defendants, of course, and proceed as in cases of personal actions against natural

persons. The Revised Codes of Virginia (1 R. G. 1819,) and of North Carolina,

(1 R. S. 1837) have a similar provision for the seiTice of process on corporations.

1 Robinson's Pr. 134. In Connecticut, coiporations are liable to the process of

foreign attachment, and the ofBcers can be made parties, and held to answer on

oath. Knox v. Protection Ins. Co. 9 Conn. Rep. 430. See Bromley v. "Westchester

• Society for Propagating the Gospel v. Wheeler, 2 Oall. Rep. 105. Dutch W.
India Co. v. Henriques, 2 L. Raym. 1635.
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may sue upon a mortgage taken upon lands as security for a

debt."- The same rule, aUowing corporations of one

state *to contract and sue in their corporate name in *285

another, hasbeen declared in several ofthe other states,

and may be now considered as the general law of the land.i>

M. 0. 1 Johns. Oh. Sep. 366. S. P. So in the province of New-Brunswick, by

statute of 6 Wm. IV., c. 3S, a writ of Bummons is substituted for the original writ,

and a corporation may be proceeded against in a summary way. Kerr's iV. B.

Sep. 276. Corporations show by proof, on tbe-trial, that they are a corporation.

Cai-michael t. Trustees of School Fund, 8 Soward's Rep. 84. Williams v. Bank of

M. 7 Wendell, 539. But corporations are not liable to be sued out of the state,

except upon foreign attachment in rem, under local statutes. Clarke v. N. J.

Steam N. Co. 1 Storifs Rep. 531. Bushel v. Commonwealth Ins. Co. 15 Serg. (fc

Rawle, 176. A public municipal corporation cannot be sued out of the county in

which it is situated. Lehigh County v. Kleckner, 6 Watts <h Serg. 181. Nor can

a foreign corporation be sued in New-York under their attachment act, which only

contemplated the case of a liability to airest. McQuin v. M. M. Co. 16 Johnson, 6.

But its property may be attached by a process in rem. Clark v. New-Jersey Co.

1 Story G. G. R. 531. A foreign corporation cannot be sued as trustee for effects

in their hands, under the attachment act in Massachusetts. Union T. Road v.

N. E. M. Ins. Co. 2 Mass. Rep. 37. Peckham v. N. Parish in H. 16 Fieh. 286.

But they may in rem under the attachment act of Pennsylvania. Bushel v. Com-

monwealth Ins. Co. 15 Serg. & Rawle, 176. Angell & Ames on Gorporations,

834—342. 2d edit., and in New-Hampshire and other states under their foreign

attachment law, or whenever effective service can be made upon it or its property.

Libbey v. Hogdon, 9 N. H. Rep. 394. Maitins v. Bank of Alabama, 14 Ijouis. R.

415. XT. S. Bank v. Merchants' Bank, 1 Rol. Ver. R. 573.

• Silver Lake Bank v. North, 4 Johns. Oh. Rep. 370. It is now settled by

statute, {N'. Y. Revised Statutes, vol ii. p. 457,) that a foreign corporation may,

upon giving security for the payment of the costs of suit, prosecute in the courts of

the state, in the same manner and under the same checks as domestic corporations.

A state is a corporation, and may sue in another state. Delafield v. The State of

Elinois, 2 Sill's N. Y. Rep. 169. Angell & Ames on Corporations, 3d. edit. 376.

^ Williamson v. Smoot, 7 Martin's Louis. Rep. 31. N. T. Fire Ins. Co. v. Ely,

6 Conn. Rep, 560. Portsmouth Liveiy Company v. Watson, 10 Mass. Rep. 91.

Taylor v. Bank of Alexandria, 6 Leigh, 471. Bank of Edwardsville v. Simpson, 1

Missouri Rep. 184. Lathrop v. Commercial Bank of Scioto, 8 Dana, 114. Stew-

art V. U. S. Insi Co. 9 Watts' Rep. 126. Bank of Washtenaw v. Montgomeiy, 2

Seammon's Rep. 422. Bank of Augusta v. Earle, 13 Peters' Rep. 519—591.

Guaga Iron Co. v. Dawson, 4 Black. Indiana Rep. 202. Bank of Marietta v. Pin-

dall, 2 Randolph's Rep. 465 ; but in this last case it was held, that the bank of

aoother state could not enforce a primary contract made in Vii'ginia. A foreign

corporation is permitted to sue in the English courts. Henriques v. Dutch W.

India Co. 2 Lord Raym. 1532. S. C. 1 Str. 612. 2 Ibid. 807. National Bank of

St Charies v. De Barnales, 1 G. & Payne, 669. Angell & Ames on Corporations,

314, 315, 2d ed. So, a sovereign may sue in England, in equity as well as at law.

HuUett V. Kingof Spain, 1 Dow's Rep. 169. S. C. ^ Simons, 338. Brown v. Minis,
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(5.) Of thevr right to hold to charitahU uses.

It has been a question of grave import and difficult solu-

tion, whether a corporation, instituted as a charity, conld be

permitted to become the cestui que trust of lands devised for

charitable uses. Corporations are excepted out of the statute

of wills in England and in ISTew-Tork, and most of the other

states ; and it has been decided that they cannot be directly

1 M'CorHs S. C. Rep. 80. In this caae a shade of doubt was thro-wn over tbe

question, but there was no decision. In the case aboTe mentioned, from 2 Ran-

dolph, the court held, that as it was the policy of Virginia to restrain all banking

operations by corporations not established by their own laws, a bank in Ohio could

not be permitted to establish an agency in Virginia for discounting notes, or cariy-

ing on other banking operations, nor conld an action be sustained in Virginia by

the bank on a note thus acquired. This limitation to the general rule that a foreign

corporation may sue, is the same in effect as that prescribed by the New-York

statute, and which will not allow the corporation of any other state or country to do

any act, or maintain a suit on any contract arising therein, which is not allowed to be

done by any domestic corporation. It was in this view that the court, in the case

of Randolph, held that the Ohio bank could not make a primary contract in Vir-

ginia, in relation to banking business, as by discounting notes, though if the same

be done iq Ohio, tbe bank could sustain a suit thereon in Virginia. Tbe court in

Virginia raised, but did not decide the question, whether the bank in Ohio might not

make a secondary contract in VirginiS, for caiTying into effect the contract origi-

nally made in Ohio. A point bearing on this was decided in the English case of

Eenriques, where a suit by a Dutch corporation, on a recognizance of bail taken in

England, was sustained ; and in the case of the Silver Lake Banh v. North, where

a mortgage taken in New-Tork on lands in that state, to secure a bank loan made
in Pennsylvania, was enforced.

It may now be considered as a settled principle of law, that a corporation in one

state or countiy may not only sue, but may make valid contracts in another, pro-

vided their charter waiTanta such contracts, and there is no positive disability by
statute for a corporation to make such contracts in the state where they are made.

As a general rale, personal rights and contracts have no locality, and the laws of

comity apply in their fullest extent, between the several states of the Union. This

whole doctrine was definitely established in the Supreme Court of the United

States, in the case of the Bank of Augusta v. Earle, 13 Peters, 519, where it was
held, in a clear and able opinion, delivered by the Ch. J., that the purchase by a

competent agent in Alabama, of a bill of exchange, by an incorporated bank of an-

other state, was a valid contract. (1) A foreign corporation may contract according

to the laws in another state, and according to the rate of interest in such other state,

though that rate be higher than in its own state, when neither the charter nor the

laws of such other state prohibit it. Frazie»v. Wilcox, 4 Rob. Loui. R.Sll.

In several of the states banking corporations, incorporated out of the state, are

prohibited by statute from exercising banking powers within it.

(1) Day V. Newark Man. Co. 1 Slatchford 11. 628. Mumford v. Am. Life Co. i Oomat. B,

463. City Bank of Colnmbus v. BeaoJ^ 1 Blatch, Jt. 424.
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devisees at law." But in England, by the statute of 43 Eliz.

ch. 4, commonly called the statute of charitable uses, lands

may be devised to a corporation for a charitable use, and the

court of chancery will support and enforce the charitable do-

nation. The various charitable purposes which will be sus-

tained are enumerated in the statute ; and the administration

of justice, in this or any other country, would be extremely

defective, if there was no power to uphold such dispositions.

The statute ofElizabeth has not been re-enacted in New-York,

New-Jersey, Pennsylvania or Maryland, and probably not in

any of the United States, though it may not have been abro-

gated in some of them ;•> and the inquiry then is, whether a

court of equity has power to execute and enforce such trusts

as charities, independent of any statute, and when no statute

declares them unlawful. The statute of wills merely

*excepts corporations from the description of compe- *286

tent devisees ; and there is nothing in the act declar-

* Jackson v. Hammond, 2 Gained Oases in Error, SST.

' The statute of Eliz. is in foi'ce in North Carolina, (1 Hawhs, 96 ;) and in Ken-

tucky, the statute of charitable uses of 43 Eliz. is held to be in force, and was

never repealed, and consequently, though there be a defect or want of cestui que

use to take the use, or if the use be too indefinite and uncertain to be enforced in-

dependent of the statute, yet the court of chancery will obviate the diflSculty, and

give it effect as near the general intent as may be, under the cy pres doctrine.

Gas and Bonta v. Wilhite, 2 Dana's Ken. Rep. 170. In that case it was held

that the objects and purposes of the articles of association of the people called

Shakers, were charitable and pious, and valid in law ; that the statute of 43 Eliz.

was pro tanto a revocation of the prior statutes of mortmain ; and, though a corpo-

ration, according to the principles of the common law, could not be seised to a

use, yet, since the statute of Elizabeth, the courts have maintained devises to

corporations, in trust for charitable uses ; that where a trust was for a charitable

)ise, its being a perpetuity was no objection to it ; that as there was no restraint in

Kentucky similar to the mortmain act of 9 George II., religious societies might

acquire and hold property for religious purposes in other modes than that pointed

out in the act of 1814. The exception in the English statute of wills, prohibiting

devises to corporate bodies, is omitted in the Kentucky statute of wills. 4 Dana,

356. In Massachusetts, the statute of 43 Eliz. u. 4, is in force so far as to de-

termine what are gifts to charitable uses. Sanderson v. White, 18 Pickering, 328.

It is adopted in principle and substance in Massachusetts. Going v. Emery, 1

6

Pich. 101 Burbank v. Whitney, 24 Pick. 153. And in Connecticut the statute

of Elizabeth was virtually re-enacted as early as 1702. (1)

(1) In Indiana, the principles of llie statute of 43 Eliz. c. 4, have been adopted, and ore in

force witli one or two exceptions. M'Cord v. Ochiltree, 8 Slackfard B, 16.
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ing it unlawful for a corporation to take for a charitable use.

They are left in the same state as if the statute of wills had
not been passed; and the question is, whether a court of

equity may sustain and enforce a devise to or for the use of a

corf)oration, provided the object be a charity in itself lawful

and commendable.^

The case of The Ba^ptist Association v. Mart^ was one in

which a bequest of personal property to the plaintiffs as trus-

tees failed for want of an incorporation
; (1) but the reasoning

in the case has thrown embarrassment over this question. It

was there said that the statute of Elizabeth did give validity

to some devises to charitable uses, which were not valid with-

out the aid of the statute ; and the opinion of the chiefjustice

seemed rather to be (for there was no authoritative decision

of the court on the point) that the original interference of

chancery on the subject of charities, where the cestui que

trust had not a vested equitable interest, was founded on the

statute of Elizabeth ; and that, independent of the statute, a

court of equity would not sustain a charitable bequest, where

no legal interest was vested. The accuracy of this conclusion

remains yet to be established by judicial sanction ; and there

is a recent and direct authority against it in the case of The
Orphwn, Asylum Society v. M'^Cartee,'^ in which it was deci-

ded, in New-York, by Chancellor Jones, after a very elabo-

rate discussion and consideration, that a devise of lands to

executors, in trust for a charitable corporation, for charitable

purposes, was a legal and valid trust, to be enforced in equi-

ty. Lord Northington, in the case of The Attorney-General

V. Ta/rvcred,^ aflSrmed, that devises to corporations, though

void under the statute of wills, were always considered as

good in equity if given to charitable uses ; and that the

» In the case of the Trustees of PhDlips Academy v. Bang, 12 Mass. Rep. 546,

it was adjudged, that an aggregate coi-poration was capable, from its nature, unless

epecially disqualified, of taking and holding property as a trustee.

" 4 Wheaton, 1.

« See p. 288. note.

« 1 Eden's Rep. 10. 1 Wm. Blacks. Rep. 91.

(1) Beqaeslfl to nnlncorporated societies are sastained, where the object is competent and the

designation snfflciently clear. 2 Bcmilf. Ch. S. 188. Potter v. Chapin, 6 Paige B. 689. 649.
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uniform rule of the court of chancery ^hefore, as well *287

as at and after the statute of Elizabeth, was, that where

the uses were charitable, and the grantor competent to con-

vey, the court would aid even a defective conveyance to uses.

This same principle has been advanced in other cases, and by

very high authority. ^^ The weight of English opinion and

argument would seem to be in favour of an original and ne-

cessary jurisdiction in chancery, in respect to bequests and

devises in trust, to persons competent to take for charitable

purposes, when the general object of the charity was specific

and certain, and not contrary to any positive rule of law.

The elements of the doctrine of the English chancery rela-

ting to charitable uses, are to be found in the civil law ;'' and

» Sir Joseph Jekyll, in Eyre T. Countess of Shaftesbury, 2 P. Wms. 119. See,

also, 2 Vern. Rep. 342. Lord Oh. J. Wilmot, in Attorney-General v. Lady Down-

ing. M/mot's Opinions, pp. 24. 33. \Bro.Rep.l5. 1 Vesey,&9. LordEldon,

in Attorney-General v. The Skinners' Company, 2 Russ. E. 40T. Sir John Leach,

in Attorney-General v. The Master of Brentwood School, 1 Mylne & Keen, 376.

In the case of the Attorney-General v. Mayor of Dublin, 1 Bligh's Rep. 34*7, Lord

Redesdale declared, that the statute of Elizabeth created no new law on the sub-

ject of charitable uses, but only a new machinery and ancillaiy jurisdictioa It is

stated, in Duke on Uses, p. 163, that Symons sold lands, by bargain and sale, to

Fleming, upon confidence to perfoi-m a charitable use, which he declared by will.

The bargain was never enrolled, and yet the lord chancellor decreed a sale of the

lands by the heirs, to be applied according to the limitation of the use. This was
the 24 Eliz., and before the statute of charitable uses. Chancellor Walworth, in

1 Paige, 80, places reliance on this case as evidence of the common law juris-

diction of chanceiy over charitable uses. Lord Harkwicke, in Attorney-General v.

Middleton, 2 Veaey, 327, held, that before and independent of the statute of Eliza-

beth, the court of chanceiy did exercise original jurisdiction in cases of charities at

large, and not regulated by charter. It was in the cases of charities afterwards

provided for by the statute of Elizabeth. Lord Chancellor Sugden, in the case in

Ireland of the Incorporated Society v. Richards, 1 Conner & Lawson, 58. S. C. 1

Drury & Warren R. 258, reviews and analyzes all the cases, and concludes that

there was an inherent jurisdiction in chanceiy existing before, after and at the

time of the statute of 43 Eliz., sustaining devises to charitable uses, though void

at law.

^ Code, lib. 1. tit. 2. sec. 19. 26. tit. 3. sec. 38. Dig. 80. tit. 1. lb. 33. 2. 16.

Strahan's note to Domat, b. 1. tit. 1. sec. 16. Swinburne, part 6. sec. 1. 2 Domat,

b. 3. tit. 1. sec. 6.—b. 4. tit. 2. sec. 2. 6.—b. 3. tit. 1. sec. 6. Lord Thurlow, in

White V. White, 1 Bro. Rep. 12. By a rescript of the Emperor Diocletian, corpo-

rations could not take real estate without special license, and Gibbon, who refers

to the rescript of Diocletian, says, that there were several laws under the Roman

emperors enacted with the same design as the English statutes of mortmain.

Gibbon's Hist. vol. ii. 346. He alludes, however, to several instances in which
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it is questionable whether the English system of charities

is to be referred exclusively to the statute of Elizabeth.

The statute has been resorted to as a guide, because it

contained the largest enumeration of just and meritori-

ous charitable uses ; and it may, perhaps, be considered

rather as a declaratory law, or specification of previously

recognised charities, than as creating, as some cases have

intimated,!' the objects of chancery jurisdiction over chari-

ties. If the whole jurisdiction of equity over charitable

uses and devises was grounded on the statute of Eliza-

beth, then we are driven to the conclusion that, as the

statute has never been re-enacted, our courts of equity in this

country are cut off from a large field of jurisdiction, over

some of the most interesting and meritorious trusts that can

possibly be created and confided to the integrity of

*288 men. It would appear from the preamble *to the

statute of Elizabeth, that it did not intend to give any
new validity to charitable donations, but rather to provide a

new and more effectual remedy for the breaches of those

trusts. "J

those laws had been Buspended in favour of Christian charities. The edict of Con-

etantiae (as cited from the Theodosian code by the Assistant Vice-ChaDcellor, in

his able and learned opinion on the subject^ in Wright v. The Trustees of the

Methodist Episcopal Church, 1 Hoffman's Rep, 246) gave legality to legacies to

the Christian church, and broke down the Roman statutes of mortmain. Legacies

to pious uses became afterwards privileged in the Roman law, and their un-

certainty was no objection to their validity. Charities have their foundation in

Christianity. A religious purpose is a charitable purpose. Lord Langdale, 1

Keen, 223. Their element is Christian benevolence, or an enlarged love of human
kind, without regard to selfish considerations, or even the relations of blood, or

affinity, or friendship

' 1 Ch. Cos. 134. 267. 6 i)ow'j Rep. 136.

" The statute defined the charities which chancery would protect, and which

were to be enforced ; but the better opinion is, that it left the jurisdiction aa it ex-

isted prior to the statute, untouched. In Dashiell v. Attorney-General, 5 Harr. 6c

Johns. 392, it was decided, after an able discussion, that independent of the statute

of 43 Eliz., (and which had not been adopted in Maryland,) a court of chancery

cannot sustain and enforce a devise to charitable uses, which would, without the

statute, have been void at law, as vague and indefinite. The same decision was

made in Virginia, in Gallego v. The Attorney-General, where the statute of 43

Eliz. was repealed. 3 Leigh't Rep. 450. {I) Taney's Executors v. Lataoe, 4 tifi

(1) Wheeler v. Smith, 9 Eoward's Jl. 65.
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(6.) Theirpowers to make contracts.

It was an ancient and technical rule of the common law,

that a corporation could not manifest its intentions by any

32T. See, also, Story, J., in 3 Peten' U. S. Rep. 494. S. P. But in Whitman v.

Lex, 17 Serg. & Rawle, 88, it was held, that a bequest to St. Michael and Zion

churches in Philadelphia, the interest to be laid out in bread annually for ten years,

for the poor of the Lutheran congregation, was a valid bequest. That case es-

tablished that a trust in favour of an incorporated, religious or charitable society

was an available one ; and the same principle was declared in the case of the

Mayor and Corporation of Philadelphia v. Elliott, 3 Ramie's Rep._110, and by Mr.

Justice Baldwin, in the case of Sarah Jane's will, decided in the circuit court for

Pennsylvania, 1833, and cited in 2 Howard's R. 195. 1 9*7. Though the statute

for charitable uses of 43 Eliz. was not extended to Pennsylvania, yet the princi-

ples adopted in chancery, in the application of that statute, applied as part of the

common law. The Supreme Court of Pennsylvania, in Zimmerman v. Anders, 6

Watts ct Serg. 218, declared that a devise of real estate to an unincorporated asso-

ciation for religious purposes, but incorporated after the testator's death, was good,

and that the conservative provisions of the statute of Elizabeth, and charitable

uses supported before that statute and beyond it, are in force there. So in the

American B. Society v. Wetmore, 17 Conn. R. 181, it was admitted as a rule of

equity to recognise and protect charities not incorporated, in their interests in be-

quests and devises, though not incorporated, but remaining in abeyance. See Inglis

v. Sailors' S. H. 3 Peler^ R. 99. Where the object was defined, and the instrument

not inadequate, they give relief to the extent of the English chancery. The be-

quest, in the case in 9 Vesey, 399, would be good there. It is immaterial whether

the person to take be in esse or not, or how uncertain the objects may be, provided

there be a discretionary power vested anywhere over the application of the testa-

tor's bounty to these objects. If the intention suflSciently appears on the bequest,

it would be held valid. But where the particular charitable object is not specified,

or the charitable purpose in the channel of the testator's intention cannot be effected,

there is no case in Pennsylvania in which the courts have undertaken to make new

channels for the trust on the doctrine of cy pres, though there might be trustees

willing and competent to act Report of the Pennsylvania Oommissioners on the

Civil Code, Jan. 1835. Uncertainty of individual object would seem to be a cha-

racteristic of charity, for personal or individual certainty has often been held fatal

to it. (1) The cases to this point are cited by Mr. Binney, in his argument in the

great will case refeiTed to in a subsequent page. The decree in the case of the

Orphan Asylum Society v. M'Cartee,was reversed, on appeal to the court of errors

of New-York; (9 Cowen's Rep. 437 ;) but it was on the ground that the devise to

the corporation was direct, and not a trust for the corporation ; and the opinion of

Chancellor Jones, on that point, remains undisturbed. The question relative to the

jui-isdiction of chancery over devises to charitable uses, remains to be deiinitively

settled in this country. See infra, vol. iv, p. 503. In Moore v. Moore, 4 Dana's

(1) As to bequests void for uncertainty, see First Congregationalist Society, &c. v. Second

CoDgregationalist Society, &c. 14 JT. Samp.Ii . 815. Wade v. Tlie American Colonization So-

ciety, T Smedea & Marsh. B. 668 Bridges v. Pleasants, 4 Ird. Eq. S. 26. White v. Attorney-

General, id. 19. Pickering v. Sliotwell, 10 Sarr's B. 28.
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personal act or oral discourse, and that it spoke and acted

only by its common seal.* Afterwards the rule was relaxed,

K. Hep. 367, it was held, that a court of equity, without the aid of any statute,

may eaforce a trust, whenever it is so defined or described by the donor as to enable

the court, consistently with the rules of law, to ascertain and apply it to the ob-

jects intended ; and where, in such case, there is no trustee appointed by the will,

the court will act as trustee and appoint one. The chancery jurisdiction, whether

a trust was deemed a chaiity or not, had been established in England prior to the

statute of 43 Eliz. It was further considered that the statute of Elizabeth, so

far as it gave validity to numerous charitable gifts and bequests which would

otherwise be void, was in force in Kentucky, but so far as it related to the

remedy, when no specific application existed or had failed, by authorizing the

appropriation upon the civil law doctrine of cy pres, of the charity to some

suitable and congenial purpose of charity, it was not applicable to our institu-

tions, or in force. In this last case, the equity jurisdiction over charitable be

quests and trusts was ably and learnedly discussed by Oh. J. Robertson, in

delivering the opinion of the court; and in the case of Potter v. Chapin, 6

Paiges Rep. 689, it was held, that the court of chancery would sustain a

gift or bequest, or dedication of personal property to public or charitable uses,

if the same be not inconsistent with local law or public policy, and where the

object of such gift or dedication is specific and capable of being carried into effect

according to the intention of the donor. Chancellor Walworth said, that the deci-

sion in the case of The Baptist Association v. Hart's Executors, 4 WheatorCs Rep.

1, was generally admitted to be wi"ong. That decision was that the Baptist Asso-

ciation was not incorporated ; that the individual associates could not take as trus-

tees, they being a body vague and uncertain, and that no legal interest vested, and

that legacies to charities were sustained in England under the statute of Elizabeth

only. Again, in the case of the Dutch Church in Garden-sti'eet v. Mott, 7 Paige,

77, it was decreed, that the court of chancery had an original jmisdiction to enforce

and compel the performance of trusts for pious and charitable uses, when the devise

or conveyance in trust was made to a trustee capable of taking the legal estate.

In the case of Milne v. Milne, 17 Louis. Gh. Rep. 46, under the will of Alexander

Milne, in which legacies were left to two public charitable asylums, to be, after the

death of the testator, inooiporated and established at Milneburgh, it was held that

the courts were bound to aid in carrying out the intention of the will. The

legacies were conditional, and took effect when the corporations were created, by

way of executory devisfi. Also, in the case of Executors of Burr v. Smith, 7 Ver-

mont Rep. 241, a bequest of money to certain unincorporated societies was held

good, and that there was a jurisdiction in equity independent of the statute of

Elizabeth ; and so again, in Saunderson v. White, 18 Pickering, 328, it was held

that if trustees in a charity cage, and having visitatorial powers, are guilty of a

violation of law, they may be proceeded against either at law or in equity, and

that equity has a general jurisdiction over abuses of all trusts. It was admitted,

in the case of Inglis v. The Sailors' Snug Harbour, 3 Peters' XT. S. Rep. 99, that a

bequest to an association to be thereafter incorporated, will vest when the corpora-

tion is created. So, again, in Bartlett v. Nye, 4 Metcalf'a R. S78, a devise of real

» Daviei Rep. 121, the case of the Dean and Chapter of Femes.
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and, for the sake of convenience, corporations were permit-

ted to act, in ordinary matters, without deed, as to retain

estate to an uniocorporated society, for charitable uses, was held valid, and equity

would enforce the tmst as against the heirs.

In the case already alluded to, in 1 Hoffman's Ch. Rep. 202, the whole subject

of the jui'isdiction of chancery over gifts and devises to charitable uses is examined

with great industiy and learning, and the numerous cases before and since the

statute of Elizabeth analyzed ; and the A. V. Chancellor {Hoffman) concludes that

there was a juiisdiction in chanceiy anterior to the statute uses of 43 Eliz., over

charitable uses upon the ground of trust, and that the courts of equity in New-York

possess that jurisdiction. He cites several ancient cases from the precedents of

bills and pleadings, printed under the direction of the English record commission in

1821, and he held it demonstrable that the statute of Eliz. did not establish a single

new principle in the law of chaiities, and that where that statute does not exist,

feoffments and gi°ants to trustees for charitable uses were valid. Id. 244 to 265.

The statute of Eliz. specified the objects which were to be deemed charities, and

the English chancery enforces none other. The power to enforce such charities

was in the court, by virtue of its original constitution, independent of the statute.

Under the English'statute of mortmain, of 9 Geo. II., c. 36, a corporation cannot

take the proceeds of lands devised or directed to be sold, nor moneys arising from

the sale of land given to charitable uses by will. Id. pp. 223. 227. But in New-
York, a devise to trustees for the use of a corporation is valid, though a direct de-

vise of land to a corporation for charitable uses is void. The English statute of

Geo. II. avoids any gift or appointmetit to any person of any interest or estate in

lands, or of any money or benefit derived from the sale oflands, if it be for the bene-

fit of any charitable use. (^m6. 20. 15k 307. 635. liVesey,5iO. 2Keen,l'!2.

Seaton on Decrees, 130. 1 Hoffman's. Ch. Rep. 234.) But under the JV. Y. R. S.

vol. ii. p. 57, sec. 3, a devise in trust to lease or sell lands and pay the proceeds to a

corporation, is valid, and, as the A. V. Chancellor observed, " the great law of chari-

ties has been saved." Mr. Binney, in a learned and able argument in the case of Vi-

dal V. The City of Philadelphia, in the Supreme Court of the United States, in Feb-

ruary, 1 844, 2 Howard!! R. 1 27, selected from the volumes of the British record

commission, published in 1827, above 50 cases of bills and answers in chancery rela-

ting to charitable uses, from the reign of Richard II. to that of Elizabeth ; and which

went to show the fact of the exercise of chanceiy jurisdiction in cases of charitable

uses before the 43d of Elizabeth, and that charitable uses, for general and indefinite

purposes, as well as for specific charities, were assisted at that period precisely as they

are now. The fact, I think, may be considered indisputable, that chancery uses are

lawful uses by the common law, and that the statute of Elizabeth was only an ancil-

lary remedy, now supplied by chancery as the rightful original tribunal for such trusts.

The cases were considered in this light in the opinion of the supreme court as de-

livered by Mr. Justice Stoi-y, in the great case of Vidal v. Girard's Executors above

mentioned. The decision in this last case may be said to close all fm'ther discus-

sion and controversy on the subject, and it establishes that a corporation has a legal

capacity to take real or personal estate in trust for charitable, eleemosynary and be-

neficial uses and purposes, in the same manner and to the same extent as a private

person may do, and the trusts may be enforced in equity. It was declared that equity

had an inherent jurisdiction before the statute of Eliz., upon the gi'ound of the com -
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*289 a servant, cook or butler. » The case in 12 Hen. *VII.

25, t' was, that a bailiff, as a servant to a corporation.

mon law, to enforce charitable uses. Mr. A. V. Chancellor Sandford, in his very

learned and able judgment in the case of Kriskern v. The Lutheran Churches, 1

Sandford!s Ch. R. 439, recognises the same doctrine ; and I refer to that case for the

elucidation and establishment of the great principle, that courts of equity will give

effect to charities directed to religious purposes, on the ground of a trust, and will

see that the intent of the founder of them, for civil as well as religious purposes,

be earned into effect. If a charity be created for a religious purpose, in a Christian

congregation designated by the name of a sect, -without any specification of the par-

ticular worship or tenets intended, the intent of the founder will be deduced from

the tenets, and doctrine, and discipline of the congi-egation avowed and prac-

ticed by its professors and worshippers at the time of the donation, and the

charity will be held appropriated to such church, and to none other. (1) This case

is distinguished by an exuberant display of theological learning on the subject of

Lutheran creeds and faith, and for the intelligence, discretion and logical acuteness

of the A. V. Chancellor. The same principles and conclusions of equity were

stated and declared in the analogous cases on Lady Hewley's charity, before the

English courts, in the Attoi-ney-General v. Pearson, 2 Simon R. 290. Attorney-

General v. Shore, id. note. S. C: 9 CI. S Fin. 390. 553. 11 Simons, 615. 626. n.

See, also, Angell and Ames on Corporations, 3d edit. 137—160, for a full digest of

the cases on this litigated question of the power of a corporation to take as devises

for charitable uses. In Shotwell v. Mott, 2 Sandford Ch. R. 46, the learned Vice-

Chancellor renews the discussion of the jurisdiction of the court of chancery over

charitable uses, and he considers it as having existed at common law long prior to

the time of the Tudors ; that the point is now settled by judicial decisions, whether

the trustees were a corporation or individuals, or the gift was to trustees by name,

or merely for an object sufiBciently definite and specific to be earned into effect.

Id. p. 50. Until the statute of 9 Geo. 11, charitable uses were protected by the

common law. We inherited them from England, and our land is filled with be-

nevolent institutions, endowed and upheld by that law ; and it is clear that our

statutes of uses and trusts never intended to cut off gifts and devises to charitable

uses, but only private uses and trusts which had pei-plexed real property by their

» Plowd. Rep. 91. b. 2 Saund. Rep. 305. 3 P. Wms. 433. arg., and 1 Kyd on
Corporations, 260.

Bro. tit. Corporations, 51.

(1 ) The rights and authorities of ecclesiastical corporations, both in the administration of cha-

rities and te/mporalities, and in enforcing chorch government, have heen much discussed in

later cases in New-Tcrlc. The People v. Steele, 3 Barb. S. C. Rep. 89T. Miller v. Gable, 2 De-
nio'sR.iii. Bee, also, Smith v. Nelson, 18 Vermont B. 611. In this last case the relation of

the ecclCBiastical to the civil power is examined at large ; and the opinion of Ch. J. Williams is

marked by extraordinary perspicuity, precision and strength. See, also, Cammeyer v. The
Corporation, &c., 2 Sandf. Ch. R. 186. Kobertson v. Bullions, 9 Barl. R. 64.

The following decisions will appear remarkable to the American readers : Vice Chancellor

Enight Bruce has decided, that a legacy for the best essay on Natural Tlieology, demonstrating

its evidence and its adequacy as a system of unirersal religion, was void, as inconsistent with
Christianity ; and that a legacy for the best essay upon Emigration to America, was void for

uncertainty. Briggs v. Hartley, Mng. Law Journal Rep. Dec. 1880, p. 416. In Chancery.
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could justify without being authorized by deed ; but that no

interest could depart from a corporation, as a lease for years,

a license to take fees, and a power of attorney to make livery,

without deed. So, in Mcmby v. Long,^ it was held, that a

bailiff to a corporation, for the purpose of distress, did not re-

quire an appointment in writing. In Rex v. Bigg,^ the old

rule was still further relaxed ; and it seems to have been es-

tablished, that though a corporation could not contract di-

rectly, except under their corporate seal, yet they might, by

intricacies and refinements, and public trusts and charitable uses were not within

the purview of the Revised Statutes ; the statute of uses of 11 Henry VIII. ch. 10

never had any application to public charities. Id. pp. 60—53. The legal restric-

tions against perpetuities were never directed against gifts for charitable uses, or

for any eleemosynary purposes. It is the policy of the law to encourage their ex-

tent and duration. Thelusson's will was not a charity, and chaiities are not in-

alienable by trustees. Attorney-General v. HuDgerford, 2 Clarh & Fin. 357. 374.

Attorney-General v. Wan-en, 2 Swanston, 291. 302. Shelford on Mortmain and

Charitable Uses, Dutch Church v. Mott, 7 Pai^e, 17. Id. p. 56. Griffin v. Gra-

ham, 1 Hawle N. 0. R. 96. This decision of the Vice-Chancellor of New-York re-

specting charities, is spirited, luminous and sound, and places the validity of public

charities on solid foundations, and draws the just and intelligent distinction between

public and private trusts and perpetuities. (1)

In England, if there be no trustees, and the object is wholly undefined, the king

administers the charity as parens pairice ; but with us the information of the at.

torney-general may be the appropriate remedy, or the executors or trustees may

apply directly to the court for direction, as in the case of Wright v. The Trustees

of the Methodist Episcopal Church, 1 Hoffman's Ch. Rep. 202. And it seems to

be understood that the rents of the land accruing between the death of the testator

and the sale of the lands, go to the heir and not to the charity. Ibid. 266.

In North Carolina, on the other hand, it was held, that a bequest to a number of

persons in their aggi'egate capacity, but not incorporated, and when the object of

the bequest was wholly indefinite, was void. The English doctrine of cl;arities, by

which such bequests were to be executed cy pres, was deemed unsound, and not

the equity law in that state. Holland v. Peck, 2 Iredell's Eq. Cases, 255.

= 3 Lev. Rep. 107. Smith v. B. & S. Gas Light Company, 3 Neville & Manniiig,

111. 1 Adolp. & Ellis, 626. S. P.

^ 3 P. ITms. 419.

(1) There have been, since this note was written, several variant decisions in the courts ofNew-

York, on the question whether the principles of the English law as to charitable uses have been

abrogated, or essentially modified by the Eevieed Statutes, particularly by the statutes of uses

and trusts. The decision of the Court of Appeals seema to be in accordance with the views

expressed in the author's note. Williams v. Williams, (December, 1868.)

The Supreme Court and the Superior Court of New-Tork considered the Eevised Statutes as

applying to and governing charitable uses, as well as private trusts. Ayrei v. Method. Church,

i^SoMlf. 8. 0. Jtt/p. 8S1. Tates v. Tales, 9 Bm-T). B. 824. Andrew v. New-York Bible and

Prayer-Book Society, 4 Sandford's S. 0. R. 156.
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mere vote, or other corporate act, not under their corporate

seal, appoint an agent, whose acts and contracts, within the

limit of his authority, would be binding on the corporation.

In a case as late as 1783,=- it was held, that the agreement

of the major part of a corporation, entered in the corporation

books, though not under the corporate seal, would be decreed

in equity. In Ya/rborough t. The Bank of Englamd^ it was
admitted that a corporation might be bound by the acts of

their servants, though not authorized under their seal, if done

within the scope of their employment. At last, after a full

review of all the authorities, the old technical rule was con-

demned in this country as impolitic, and essentially dis-

carded ; for it was decided by the Supreme Court of the Uni-

ted States, in the case of The Bank of ColuTnMa v. Patter-

son,'^ that whenever a corporation aggregate was acting with-

in the range of the legitimate purpose of its institution, all

parol contracts, made by its authorized agents, were express

and binding promises of the corporation ; and all duties im-

posed upon them by law, and all benefits conferred at

*290 their request, raised vmplAed *promises, for the enforce-

ment of which an action lay.* (1) The adjudged cases

Maxwell v. Dulwich College, cited in 1 Fonh. Tr. 296. note. But in Carter v.

Bean and Chapter of Ely, 7 Simons, 211, the authority of that case as a precedent

was Teiy much questioned, and the vice-chancellor considered it as resting on its

particular and singular circumstances, and that it did not in the least disturb the

settled rule of law, that eleemosynary and ecclesiastical corporations were not

bound by any thing in the shape of an agreement regarding their lands, unless it

was evidenced by a deed or writing under their corporate seal.

i> 16 East's Rep. 6.

« 1 Granch, 299. Many v. Beekman Iron Co, 3 Faige, 188. S. P.

<• It was held by Lord Mansfield, in the case of The King v. The Bank of Eng-

land, Doug. 623, that assumpsit would lie against ii corporation for refusal to

transfer stock, and the same point was ruled by the Supreme Court of New-York,

in the case of Kortright v. Bufifalo Commercial Bank, 20 Wendell, 91, and aflBrmed

on error, 22 ibid. 348. It may now be considered as settled law, that an action of

assumpsit .will lie against a corporation on an implied promise. See the numerous

cases referred to in Angell <t Ames on Corporations, 868. 382—6. Sd edit. So a

special action on the case will lie against a corporation for neglect or breaches ofduty.

Trover and trespass will also lie against a corporation in certain cases. (2) Jbid.

(1) See Gassett T. Andover, 21 Vemwnt B. 848. Sheldon v. Fairfax, id. 102. Haynes y.

CoTington, 18 S- <fc if. 408. Eoss. v. City of Madison, 1 Smiih, 98. Butts y. Cuthbertoon, 6 &eo,

JJ.166. .
,

(2) In Maund v. The Monmouthshire Canal Co. 4 Man. tfe Grang. B. 452, it was held that

trespass might be maintained against a corporation.
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in England and in Massacliusetts were considered as fully-

supporting this reasonable doctrine ; and that the technical

rule that k corporation could not make a promise except

under its seal, would be productive of great mischiefs. As
soon as it wa^ estabhshed that the regularly appointed agent

of the corporation could contract in their name without seal,

it was impossible to support the other position. Afterwards,

in Fleckner v. United States Bcmk,^ it was decided, by the

same court, that a bank, and other commercial corporations,

might bind themselves by the acts of their authorized officers

and agents, without the corporate seal. Whatever might be

the original correctness of the ancient doctrine, that a corpo-

ration could only act through the instrumentality of its com-

mon seal, when that doctrine was applied to corporations ex-

330—333. So, all corporations, whether public or private, may issue negotiable

paper for a debt contracted in the course of its proper business. Kelley v. Mayor,

&c. of Brooklyn, 4 HilVs N. Y. Rep. 263. N. Y. Legal Observer, Nov. 1846. (1) In

the case of Regina v. A Railroad Company, Q. B., June, 1846, it was adjudged in

the Q. B., after a learned discussion, that an indictment would lie against a corpora-

tion aggregate for a misfeasance. (2) The proper punishment is the assessment of

a fine. It seemed to be assumed in that case as undeniable, that a corporation

was indictable for a wrongful omission of duty. In this country it is the well-

settled and familiar practice, that quasi corporations, created by law for purposes

of public policy, are subject to indictment for breach or neglect of duty. Mower v.

Leicester, 9 Mass. R. 247. Riddle v. Looks and Canals, 1 Mass. R. 169. See,

also, Angell SAmes on Corporations, 3d edit. pp. 391-4.

It may properly be observed, while on the responsibility of corporations, that it

is a settled principle that corporations are subject to taxes and assessments as

owners and occupiers of land and other property as individuals, when their chai-ters

contain no stipulation of exemption. Spencer, Ch. J., in the matter of Queen v.

Middletown M. C. 16 Johnson, 7. Chnton Wool & C. M. Co. v. Morse & Bennet,

cited by Ch. J. Thompson, in 15 Johnson, 382. Ontario Bank v. Bunnel, 10 Wen-
dell, 185. Bank of Watertown v. Assessors, &e. 25 Wendell, 686. Providence

Bank v. Billings, 4 Peters, 514. People v. Supervisors of If. Y. 18 Wendell, 606.

People V. Supervisors of Niagara, 4 Hill N. Y. R. 20. See, also, supra, vol. i. pp.

424. 428 ; and see, also, Angell <k Ames, 3d edit. pp. 427,428, 429. 431, and ch. 13,

where the cases are digested, and the subject discussed fully and ably.

> 8 Wheaton, 338.

(1) "When it has power to take a note, and hold and convey real and personal estate, it has

necessarily the power to negotiate the note in its ordinary business. Mclntire v. Preston, 6

Gilman R. 48. For the liability of a corporation on an implied promise, see Beers v. The

Phoenix Co. 14 Barl. B. 85S. Clark v. Cuckfleld Union, 11 Wng. L. & K M. Ui. Lyons v.

London Co. 14 Eng. L. & K U. 18.

(2) Queen v. The G. N. E. Co. 9 Ad. & M. (N. S.) Bep. 815.

YoL. II. 23
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isting by the common law, it had no application to corpora-

tions created by statute, whose charters contemplate the busi-

ness of the corporation to be transacted exclusively by a board

of directors. The rule has even been broken in upon in modem
times, in respect to common law corporations. The acts of

the board of directors, evidenced by a written vote, are as

completely binding upon the corporation, and as complete

authority to their agents, as the most solemn acts done under

the corporate seal. With respect to banks, from the very

nature of their operations in discounting notes, receiving de-

posits, paying checks, and other ordinary contracts, it would

be impracticable to affix the corporate seal as a confirmation

of each individual act. "Where corporations have no specific

mode of acting prescribed, the common law mode of acting

may be properly inferred. But every corporation created by
statute must act as the statute prescribes ; and it is a settled

doctrine that a corporation may be bound by contracts not

under its corporate seal, and by contracts made in the

*291 ordinary discharge *of the official duty of its agents

and officers. Lastly, in the case of Oshorn v. United

States Banh,^ it was declared, that though a corporation

could only appear by attorney, the authority of that attorney

need not be under seal ; and the actual production of any

warrant of attorney to appear in court, is not necessary in

the case of a corporation more than in the case of an indi-

vidual.''

That corporations can now be bound by contracts made by
their agents, though not under seal, and also on implied con-

tracts to be deduced by inference from corporate acts, with-

out either a vote, or deed, or writing, is a doctrine generally

established in the courts of the several states, with great

clearness and solidity of argument ;« and the technical rule

• 9 Wheaton, 738.

' Nor need the appointment of the agent in the common transactions of the

corporation be evidenced by the records of the corporation. Commercial Bank of

Buffalo V. Kortright, 22 Wendell, 348. The board of directors of a corporation,

for all business purposes, are the corporation, and they may authorize a committee

to sell or mortgage real estate, and that power implies an authority to affix the

corporate seal. Burrill t. Nabant Bank, 2 Metcalf's R. 163.

• Eastmau v. Coos Bank, 1 N. H. Rep. 26. Maine Stage Company v. longley,

U Maine Rep. 444. Warren v. Ocean Ins. Co. 16 ibid. 439. Hayden v. Mid.
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of the common law may now be considered as being, in a

very great degree, done away in the jurisprudence of the

Turnpike Company, 10 Mass. Rep. ^<i'^. The Proprietors of the Canal Bridge T.

Gordon, 1 Pick. Rep. 297. Bulkley v. The Derby Fishing Company, 2 Conn. Rep.

252. Danforth v. Schoharie Turnpilie Company, 12 Johns. Rep. 227. Dun v.

Rector of St. Andrew's Churcli, 14 ibid. 118. Mott v. Hiclss, 1 Oowm's Rep. 513.

The Baptist Church v. Mulford, 3 Hahte<Is Rep. 182. The Chestnut Hill Turn-

pike V. Ruttev, 4 Serg. & Rawle, 16. Duncan, J., in Bank of Northern Liberties v.

Creson, 12 ibid. 312. La Grand 7. Hampden Sydney College, 5 Munf. Rep. 324.

Colcock V. Garvey, 1 Nott. & M'Gord, 231. Bank of United States v, Dandridge,

12 Wliealon,&i. Bank of the Metropolis v. Guttchlick, 14 Peters, 19. Union

Bank of Maryland v. Ridgley, 1 Harr. & Gill. 324. Poultney v. Wells, 1 Aiken's

Rep. 180. Comm. Bank Orleans v. Newport Manufacturing Company, 1 B. Mon-

roe's K. Rep. 14. Bates & Hines v. The Bank of Alabama, 2 AU. Rep. N. 8. 451.

See, also, Angell & Ames on Corporations, 218, 219. 222. 2d edit, and the numer-

ous authorities there refeiTed to. The English law is more strict on this subject

;

for the general rule is still understood to be, that a corporation, though created by

statute, cannot express its will, except by writing, under the corporate seal. The

excepted cases are : 1. Where the acts done are of daily necessity, or too insignifi-

cant for the trouble of the seal; 2. Where the corporation has a head, as a mayor,

who may give commands; 3. Where the acts to be done must be done imme-

diately, and cannot wait for the formalities of a seal ; 4. Where it is essential to a

moneyed institution that they should have the power to issue notes and accept

bills. London Waterworks v. Bailey, 4 Bingham's Rep. 283. 12 5. Moore's Rep.

532. S.C. Tindall, Ch. J., in Fishmongers' Co. v. Robertson, 5 Manning d: Granger,

131. If the contract be «xecM<e(f, the general rule does not apply; and therefore

assumpsit for use and occupation may be maintained by a corporation aggregate

against a tenant who has occupied premises under them, and paid rent. The
Mayor of Stafford v. Till, 4 Bing. 75. 12 B. Moore's Rep. 260. In Smith v.

B. li; S. Gas Light Company, 3 Neville & Manning, 111, it was held that a corpo-

ration might authorize an agent to distrain, by parol ; but that in cases of extra-

ordinary acta to be done, or where an estate is to be vested or divested, there

must be a deed. In Beverley v. Lincoln Gas Light & C. Co. 6 Adolph. J: Ellis,

829, it was adjudged that a corporation aggregate might be sued in assumpsit, on

a contract by parol, and whether expressed or implied, for goods sold and de-

livered. This was a relaxation of the ancient rule of the common law to the same

extent as had already been made by the courts of the United States, to which the

learned judge, (Patterson,) who delivered the opinion of the K. B. in that case,

alluded. Tlie English court took care, however, " to disclaim entirely the right or

the Avish to innovate on the law upon any ground of inconvenience, however

strongly made out," but admitted that if the old rule had been treated by previous

decisions with some degree of strictness, and if " the principle, in fair reasoning, leads

to a relaxation of the rule for which no prior decisions can be found expressly in

point, the mere circumstances of novelty ought not to deter us." The liberal and

sound reasoning contained in this decision, with the qualified reserve accompanying

it, are both to be commended. It was further declared, in Church v. Imperial G.

L, Co. 5 Ad'ilph, & Ellis, 846, that it made no difference as to the right of a corpo-



340 OF THE RIGHTS OF PERSONS. [Part IV.

United States. But it is equally well settled that though pa-

rol evidence be admissible to prove the agency and contracts

of the agent of a corporation, (for the appointment of the

agent need not be by seal in the case of ordinary contracts,)

corporations, like natural persons, are bound only by the acts

and contracts of their agents, done and made within the

scope of their authority. » (1)

ration to sue on a contract entered into by them without seal, whether the contract

be executed or executory. In the case of the Mayor of Ludlow v. Charlton, 6 Meet.

& Wels. 820, in the exchequer, in 1840, Baron Rolf gave an elaborate discussion

and judgment on the question how far a corporation could be bound by a contract

without their corporate seaL It was held that the late English cases did not go so

far as to explode the old rule, or to hold a corporation bound in the same manner
as individuals by executed contracts. The general rule of the necessity of a seal to

render a corporate contract valid still existed. The exception was limited to small

matters, or those not admitting of delay, or where the rule would greatly obstruct

the every day ordinary convenience of the body corporate without an ad equate

object, or where the conveyance almost amounted to necessity. The power of

accepting bills of exchange and issuing promissory notes came within the piinciple

of the exceptioa The decisions in Beverley v. The Lincoln G. L. <4: C. Co. and

in Church v. Imperial Gas Light Co., were founded on the principle governing the

exceptions. The decision in this exchequer case was followed by the Supreme

Court of New-Brunswick, in Seelye v. Lancaster Mill Company, Kerr's Rep. 311,

and these decisions tend to narrow the doctrine maintained in our American courts.

Homersham v. Wolverhampton Co. 4 Mig. L. & E. R. 426. Governor, <tc., of

Copper Miners t. Fox, 3 Eng. L. & E. R. 420. But as dealing in contracts with

corporate bodies has become so common, and the agency of corporations of some

description or other is present in the infinite business concerns of the country, it

becomes very difficult to ascertain, and dangerous to mistake, any certain test by

which to determine whether the transaction in the given case comes within the

principle of the exception to the general rule.

» Essex Turnpike Corporation v. Collins, 8 Mass. Rep. 299. Clark v. Corpora-

(1) A corporation cannot be made liable for the acts of its agents, not within its corporate

powers, even though snch acts be ratified by the directors. McCnllongh v. Moss, 5 Benio's B.

66T. Boom v. The City of TJtica, 2 Bari. 8. C. Bep. 104. See, also, Hodges v. The City of

Bolfalo, 2 Denufi B. 110.

And where a municipal corporation constructed, through their agents, a bridge so negligently

that it fell, and the plaintiff was injured, it was held that the corporation was not liable, the act

under the authority of which the construction of the bridge was ordered, being imconstitntionaL

The Mayor, &c, of Albany t. Crenlifi^ 2 Camat. B. 165.

But generally a corporation is liable for the negligence and unskilfiilness of its agents, espe-

cially if there has been any want of due care in the selection of such agents. Grote v. The Ches-

ter, Ac. E. Co. 2 Welsiy, E. & Gar. Btjj. 25L Mayor of N. T. t. Bailey, 2 DenWs B. 433.

Bee ante, p. [283,] and notes ; ace, also, The Eochester, <fec Co. v. The City of Bochester, 3

Conut. B. 462. Loyd v. The Mayor, &c 1 Selden B. 309. Mears v. Com. of Wilmington, 9

Ired. B, 73. Mayor ofMemphis v. Lasser, 9 Swmph. B. 757. Akron t. Macomb, 18 Ohio B.

229. Bee ante, 304, [275,] n. Hickok v. Flatlsbnrgh, 15 Bart. E. 428. E053 v. City of Madison,

Sniifh, B. 98. Huteon v. The Mayor, &c 5 Sandf. S. C. B. 259.
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(T.) Of the corporate na/me.

It is a general rule that corporations must take and grant

\)j their corporate name. (1) Without a name they could not

perform their corporate functions ; and a name is so indis-

pensable a part of the constitution of a corporation, that if

none be expressly given, one may be assumed by implica-

tion.* A misnomer in a grant by statute, or by devise, to a

corporation, does not avoid the grant, though the right name

of the corporation be not used, [provided the corporation

really intended it to be made apparent.'' So an immaterial va-

riation in the name of the corporation does not avoid its

grant ; though it is not settled, vrith the requisite precision,

what variations in the name are or are not deemed substan-

tial. The general rule to be collected from the cases is,<=

that a variation from the precise name of the corporation,

when the true name is necessarily to be collected from the

instrument, or is shown by proper averments, will not invali-

date a grant by or to a corporation, or a contract with it

;

tionof Washington, 12 Whealon,iO. Bank of U. S. v. Dandridge, j5id 64. Legget

V. Wew-Jersey Manufacturing and Banking Company, New-Jersey Gh. April term,

1832. Bank of the Metropolis v. Guttchlick, 14 Peters, 19. As corporations act

by agents, they are responsible in damages for injuries inflicted through their

means. Goodloe t. City of Cincinnati, 4 Ohio Rep. 500. A special action on the

case will lie for neglect of coi-porate duty by which the plaintiff suffers. Riddle v.

Proprietors, die. 1 Mass. Rep. 169. The powers and responsibilities resulting from

corporate agents are very fully considered, and the substance of all the decisions is

given in Angell d Ames on Corporations, ch. 9.

« Anon. 1 Leon. Rep. 163. 1 Salic. Rep. 191. 1 Blades. Com. Hi, 116. 1

Kyd on Corporations, 234. 23"?. 250. 253. 10 Co. 28. b. 29. b.

i" Case of the Chancellor of Oxford, 10 Co. 57. b. Inhabitants v. String, 5 Sal-

sled's Rep. 323.

« 1 Kyd on Corp. 236. 252. 6 Co. 64. b. 10 Co. 126. a. Road Company v.

Creeger, 5 ffarr. <k Johns. Rep. 122. African Society v. Varick, 13 Johns. Rep.

38. The Turnpike Company v. Myers, 6 Serg. <Ss Rawle, 12. Woolwich v. Forrest,

Pennington's Rep. 115. Inhabitants v. String, 5 Halsted!s Rep, 323. First

Parish in Sutton v. Cole, 3 Pick. Rep. 232. Angell & Ames on Corporations,

60, 61.

(1) A corporation has no power to change its name. 10 Ad. & El. N. S. 839. 844. A railway

company has no power to give up the management of its line to another company. Beman v.

Eufford, 6 Eng. L. <S> E. B. 106. Great Northern Co. v. Eastern Counties K. Co.. 12 Eng. L. &

B. R.m. Winch v. Birlcenhead Co. 13 Eng. L. & E. B. 506. South Yorkshire Co. v. Great

STorihem Oo. 19 Eng. L.&E. B. 515. Johnson v. Shrewsbury Co. 19 Eng. L. S E. B. BS5.

Shrewsbury Co. v. London Co. 21 Eng.L. & E. B. 319.
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and the modern cases sliow an increased liberality

*293 *on this subject. For a corporation to attempt to set

aside its own grant by reason of misnomer in its own
name, was severely censured, and in a great measure re-

pressed, as early as the time of Lord Coke.''

(8.) Of thepower to elect merribers and malie hy-laws.

The same principle prevails in these incorporated socie-

ties as in the community at large, that the acts of the majo-

rity, in cases within the charter powers, bind the whole. The

majority here means the major part of those who are present

at a regular corporate meeting. There is a distinction taken

between a corporate act to be done by a select and definite body,

as by a board of directors, and one to be performed by the

constituent members. In the latter case, a majority of those

who appear may act; but in the former, a majority of the

definite body must be present, and then a majority of the

quorum may decide. This is the general rule on the subject;

and if any corporation has a different modification of the ex-

pression of the binding will of the corporation, it arises from

the special provisions of the act or charter of incorporation.

^

The power of election, or the supplying of members in the

room of such as are removed by death or otherwise, is said

to be a power incident to and necessarily implied in every ag-

» Jenk. Cent. 238. case 6. 2'70. case 88. 10 Co. 126. a.

' Rex V. Vai-lo, Cowp. Rep. 248. 1 Kyd on Corp. 308. 400. 424. 1 Blacks.

Com. US. The King v. Bellringer, 4 Term Hep. 810. The King v. Miller, 6

Term Rep. 268. The King v. Bower, 1 Barnw. & Cress. 492. Rex v. Whittaker,

'i B. & Cress. 648. Ex parte Wilcocks, 1 Cowen's Rep. 402. Field v. Field, 9

Wendell's Rep. 894. 408. Gibson, Ch. J., in St. Mary's Church, "7 Serg. & Rawle,

517. See the subject of the legality and organization of corporate meetings, and

all cases relating thereto, examined in Angell <k Ames on Corporations, ch 14.

432. 3d edit. The New-York Revised Statutes,\o\.ii.Tp. 555, sec. 27, have declared,

that when any power, authoiity or duty is confided by law to three or more

persons, or whenever thi-ee or more persons or officers are authorized or required

to perform any act, the power may be exercised by a majority, upon a meeting of

all the persons so entrusted or empowered, unless special provision be otherwise

made. It is also a general principle of law, of which this statute provision is partly

declaratory, that in a case of mere private authority and confideTice, unless provi-

sion be made to the contraiy, the whole body must meet and agree in the decision

;

but that in matters of public concern, or in some respects of a general nature, and

all meet, the act of the majority will bind. Commonwealth v. Canal Com. 9
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gregate corporation, from tlie principle of self-preservation.*

But it seldom happens that an opportunity is afforded for the

application of this principle, because the power of elec-

tion must be exercised *under the modifications of the *294

charter or statute, ofwhich the corporation is the mere

creature, and which usually prescribes the time and manner

of corporate elections, and defines the qualifications of the

electors. If this be not done to the requisite extent in the

act or charter creating the corporation, it is in the power of

the corporation itself, by its by-laws, to regulate the manner

of election, and the requisite proof of the qualifications of the

electors, in conformity with the principles of the charter. i^

It was decided, in the case of Newling v. Francis,'^ that

when the mode of electing corporate ofScers was not regni-

lated by charter or prescription, the corporation might make
by-laws to regulate the elections, provided they did not infringe

the charter. <i And in the case of the Commonwealth, of Penn-

sylvania V. Woelper,^ it was held, that a corporation might,

by a by-law, give to the president the power of appointing

inspectors of the corporate elections, and also define by by-

laws the nature of the tickets to be used, and the manner of

Watts' Rep. 466. Green v. Miller, 9 Johns. Jtep. 38. Vide infra, p. 633. On a

reference to three arbiters, if all meet, the award of two is valid. Meiklejohn v.

Young, Stuart's Lower Canada Rep. 43. But this is contraiy to the general rule. (1)

' Hicks V. Town of Launceston, 1 Rol. Abf. 613, 514. 8 East's Rep. 272. n.

S. C.

' 2 Kyd on Corp. 20. 30. Though the charter gives to a select body the power
to make by-laws, it does not divest the body of corporations at large of the same

right. King v. Westwood, 4 Barnw. & Cress. 781. Lovell v. Westwood, 2 Dow d
Clarke's P. C. Rep. 21. There is this distinction on the subject, that if the power

of making by-laws be committed to the corporate body at large, they may dele-

gate that power to a select body representing them ; but if the power be given to

a select body, they cannot delegate that power. (2)

= Term Rep. 189.

^ See, also. Rex v. Spencer, 3 Burr Rep. 1827. 2 Kyd on Corp. 26. 31. King

V. Westwood, 7 Bingham's Rep. 1.

» 3 Serg. <& Rawle, 29.

(1) Kirk V. Bell, 13 Eng. L. <& E. B. 885. See the general responsibility and powers of direct-

ors discussed in York Co, t. Hudson, 19 End. I" * El. Ji. 861.

(2) See note (1) p. [296]. But where the power is vested in a select body, an act done by the

persons composing that body, in a mass meeting of all the corporators, is not a valid corporate

act. Cammeyer v. United German L. Churches, 2 San/lf. CJi. E. 187.
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voting. AJl such regulations rest in tlie discretion of the cor-

poration, provided no chartered right or privilege be in-

fringed, or the law of the land violated. It is settled that a

by-law cannot exclude an integral part of the electors, nor im-

pose upon them a qualification inconsistent with the char-

ter, or unconnected with their corporate character.* Though
in the case of elections in public and municipal corporations,

and in all other elections of a public nature, every vote must
be personally given ;•> yet, in the case of moneyed corpora-

tions, instituted for private purposes, it has been held

*29o *that the right of voting by proxy might be delegated

by the by-laws of the institution when the charter

was silent."

It is a question not definitely settled, whether the officers

of a corporation, who are directed to be annually elected, can
continue in office after the year, and until others are duly

elected, in cases where the time of election under the charter

has elapsed, either through mistake, accident or misfortune,

and there is no provision in the charter for the case. In the

* Rex V. Spencer, 3 Burr Rep. 182Y. The general law on the subject of valid

by-laws is well digested in 1 Woodd. Lee. 495—300. No director can be excluded

by the board of directors of a banking institution from inspecting the books of the

bank, and the com-t will, in a proper case, enforce the right by mandamus. It

must, however, be in a case of a clear right, and for some just or useful purpose.

The People v. Throop, 12 WendeWs Rep. 183. Hatch v. City Bank of New-Or-

leans, 1 Robinson's Louis. Rep. 4'70. (1) The right in this last case was considered

as belonging to the individual stockholders.

^ Case of the Dean and Chapter of Femes, i)a«)jcs'iJep. 129. Attorney-General

T.Scott, 1 Vetey, ilZ.

» The State v. Tudor, 5 Lay's Rep. 329. In New-York, (iJ. S. vol. i. 604,) at

the election of coi"porate officers in corporations of a private nature, except library,

religious and moneyed corporations, stockholders may vote by proxy. In Phillips

v. Wickham, 1 Paige's Rep. 598, the chancellor doubta the validity of the right of

voting by proxy, when the power is not given, either expressly or impliedly, in the

act creating the institution. And in Taylor v. Griswold, 2 Green's N, J, Rep. 223,

in the Supreme Court of New-Jersey, after a full and learned discussion, it was
held to be a principle of the common law, that where an election depended upon

the exercise of judgment, the right could not be deputed ; and that it required

legislative sanction, before any corporate body could make a valid by-law author-

izing members to vote by proxy. The authority of the case of The State v. Tudor,

may, therefore, be considered as essentially shaken.

(1) See infra^ p. 296, note a.
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case of public officers, who are sucli de facto acting under

colour of office by an election or appointment not strictly legal,

or without having (Qualified themselves by the requisite tests,

or by holding over after the period prescribed for a new ap-

pointment, as in the case of sheriffs, constables, &c. ;
their acts

are held valid as respects the rights of third persons who have

an interest in them, and as concerns the public, in order to

prevent a failure of justice.*

This general principle has been applied to the officers of a

private moneyed corporation, so far as concerns the rights of

others,'' and the sounder and better doctrine, I apprehend to

be, that where the members of a corporation are directed to

be annually elected, the words are only directory, and do not

take away the power incident to the corporation to elect after-

wards, when the annual day has, by some means, free from

design or fraud, been passed by.° (1)

» The King v. Lisle, Andrews' Rep. 163. The People v. Collins, 7 Johns. Rep. 549.

Jones V. Gibson, 1 N. H. Rep. 266. Johnston v. Wilson, 2 ibid. 202. Anon. 12

Mod. Rep. 256. In the matter of The M. &, H. Rail-Road Co. 19 Wendell, 135.

145. Plymouth v. Painter, 17 Conn. Rep. 585. The State t. Allen, 2 Iredell's N.

O. Rep. 1 83. Sprague t. Bailey, 1 9 Pick. Rep. 436. In this last case it -was held

that a collector of taxes was not responsible for the regularity of the town meeting,

or the validity of the votes at the meeting at which the tax was granted. It is a

usual and wise provision in public charters, that the oflScers directed to be annually

appointed, shall continue in office until other fit persons shall be appointed and

sworn in their places. This was the case in the charter granted to the city of

New-York, in 1686, and again in 1730. By the English statute of 1 Victoria, ch.

78,y'or the regulation of municipal corporations, it was declared that the election

of persons to corporate offices should not be questioned for want of title in the per-

sons presiding at such elections, provided such persons were in actual possession of,

and had taken upon themselves the execution of the duties of such office.

'' Baird v. Bank of Washington, 11 Berg. & Rawle, 411. Bank of the United

States V. Dandridge, 12 Wheaton, 64. Lehigh Bridge Co. v. Lehigh Canal Com-

pany, 4 Rawle, 1.

" Hicks V. Town of Launceston, 1 Rol. Abr. 513. Foot v. Prowse, Mayor of

Truro, Sir. Rep. 625. 3 Bra. P. C. 167. S. 0. The Queen v. Corporation of Durham,

10 Mod. Rep. 146. The People v. Runkel, 9 Johns. Rep. 147. Trustees of

Vernon Society v. Hill, 6 Coicen's Rep. 23. M'Call v. Byram Manufacturing Co.

6 Oonn. Rep. 428. Nashville Bank v. Petway, 3 Hump. Tenn. Rep. 622. But see

Rex v.Poole, 7 Mod. Rep. 195. Cases temp. Hardw. 20. 2 Barnard's Rep. K. B.

(1) CahiU T. Kalamazoo Mutual Ins. Co. 2 Dmig. Mioh. B. 124. An election wiU not bo

annulled for prior irregularities in the election of ofaoers cte faeto, who have acted. Smith v.

Erb, 4 ffj;i. B. 43T. Every reasonable intendment is in favour of the regularity of the proceedings

of a private corporation. M'Daniels v. Flower Broolt M. Co. 82 Yermmit B. 2T4
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*296 *The statute of 11 Oeo. I. c. 4., was made expressly

to prevent the hazard and evils of a dissolution of the

corporation, from the omission to elect on the day ; and it

seems to admit of a question whether the statute was not

rather declaratory, (for so it has been called,) and introduced-

to remove doubts and difficulty.^ The election, when it does

take place, must be had, and the assent of a majority of the

corporation to any transaction,concerning the corporation must

be given, when the members of the corporation are duly as-

sembled coUegialiter; and they must act simul et semel, and

not scatteringly, and at several times and places. ••

The power to make by-laws is either expressly given or

tacitly annexed, as being necessarily incident to corporate

HI. S. 0. contra; and tlie opinion of the chancellor, in Phillips v. Wicliham^

1 Paige's Rep. 690, seems also to be contra. In the case of Rex v. Poole,
(
Canes

temp. Bardw. 20,) Lord Hardwicke speaks doubtfully of the common law on this

point; though he refers to the case of Lansdown, in Roll's Abridgment, where an

election eight days after the charter day was held good, for that the day was

only directory. But he admitted that the mention of hours on the election days

'was merely directory, and not restrictive. In the case Ex parte Heath and others,

3 Hill, 42, it was held, that where a statute required an official act to be done by

given day, for a public purpose, it was merely directory as to time, and the act

done on a succeeding day was held valid.

» The King v. Pasmore, 3 Term Rep. 238. 245, 246. By the N. Y. Revised

Statutes, if any corporation shall not organize and commence the transaction of its

business within one year from the date of its incorporation, its corporate powers

shall cease.

> The Dean and Chapter of Femes, Davies' Rep. 130—132. Pierce v. New-
Orleans Building Co. 9 Louis. Rep. 397. In like manner, the acts of joint arbitra-

tors, as well as all other judicial acts, must take place in the presence of each other.

Stalworth v. Inns,(l) 13 Meeson & Welshy, 466. Moore v. Exrs. of Moore, Cox^s

N. J. R. 144. When a corporation election has been irregularly or Jillegally con-

ducted, the regular and established common law remedy is by motion for leave to

file a quo warranto information. Ex parte Murphy, 7 Cowen, 153. Regina v.

Alderson, 11 Adolph. S Ellis, 1. In New-York, by statute, (sess. 48. ch. 325. sec.

9, and which provision was afterwards incorporated in the JV. T. R. S. vol. i. 603.

sec. 5,) a more summary and easy remedy was provided. Any person aggrieved

by any such corporate elections, may, on giving reasonable notice, apply to the

Supreme Court, who are to proceed forthwith, and in a summary way, to hear the

affidavits, proofs and allegations of the parties, and to establish the election,

or order a new election, or make such order and give such 'relief as right and

justice may require. See the case Ex parte Holmes, 6 Cowen, 426, to that

effect.

(1) The decision is not so strong as is said above. The court rather declined to make a deci-

sion.
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bodies to enable tbem to fulfil the purposes of tlieir institu-

tion ; and when the objects of the power and the persons who
are to exercise it, are not specially defined in the charter, it is

necessarily limited in its exercise to those purposes, and re-

sides in the body politic at large. (1) It is usual, however, in

the charter creating the corporation, to vest the power of

making by-laws in a select body, as for instance in a board of

trustees or directors.* These corporate powers of legislation

must be exercised reasonably, and in sound discretion, and

strictly within the limits of the charter, and in perfect subor-

dination to the constitution and general law of the land, and

the rights dependent thereon. Subject to these limitations,

the power to make by-laws may be sustained and enforced

by just and competent pecuniary penalties.*"

" Angell & Ames on Corporations, 3d edit. ch. 10.

' See the opinions of the judges in the ease of the King v. Westwood, 7 Bing.

Rep. 1, and the very elaborate opinion of the Assistant Vice-Chancellor of New-
York, in Westervelt v. Corporation of the City of New-York, 2 Hoffman's Ch.

Rep. ; and see Angell db Ames on Corporations, ch. 10. 3d edit, where this branch

of the subject is treated, and with great and exhausting research. Every corporate

body has a right at common law, and without statute, to make by-laws needful

for the management of the business and property of the corporation, and to regu-

late the duties and conduct of its officers and agents. Savage, Ch. J., in The

People V. Throop, 12 Wendell's R. 183. Child v. Hudson Bay Company, 2 P.

Wins. 209. In the case of the State of Louisiana, ex relat. Hatch v. The City

Bank of New-Orleans, decided on appeal to the Supreme Court of Louisiana, March,

1842, it was adjudged that a stockholder and director, without a resolution of the

board, had no right to inspect the stock leger or transfer-book containing the

list of the stockholders. (2) See Rex v. Bank of England, 2 B. & Aid. 620. Rex
V. Merchant Tailors' Company, 2. B. tb Adolphus, 1 1 5, cited in support of the de-

cision, and the case of The People v. Throop, in 1 2 Wend,, was cited in support of

the decision of the court below. But a corporation cannot, by a by-law, subject to

forfeiture shares of stockholders for non-payment of instalments, unless the power

be expressly gi'anted by the charter. (3) Corporations cannot impose penalties,

and take redress into their own hands. Kirk v. Norvill, 1 Term Rep. 117. In

the matter of the Long Island R. R. 19 Wendell, 3*7. How far and when it is in

the power of the corporation to enforce by suit the payment of subscriptions for

corporate stock, and make and recover assessments for the same, is fully con-

(1) Power to suppress a house, &c., wUl not authorize its demolition. "Welsh v. Btowell, 2

Doug. (Midi.) B. 832. But a power given to directors to pass by-laws, will authorize a majority

of them to pass by-laws. Cahill v. Kalamazoo Mut. Ins. Co. 2 Doug. {Mich.) B. Hi, ante, p.

[258,] note (1).

(2) But see contra, ante, p. [253,] note d.

(8) Nor impose upon them a personal liability. Trustees of Free Schools, &o. v. Flint, 13

Met. a. 689.
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*297 *(9.) Of thepower of removal.

The power of amotion or disfranchisement of a mem-
ber for a reasonable cause, is a power necessarily incident to

every corporation. It was, however, the doctrine formerly,

that no freeman of a corporation could be disfranchised by

the act of the corporation itself, unless the charter expressly

conferred the power, or it existed by prescription. ^ But Lord

Ch. B. Hale heldb that every corporation might remove a

member for good cause ; and in Lord Bruc^s case,'' the K.

B. declared the modern opinion to be that a power of amo-

tion was incident to a corporation. At last, in the case of

The King v. Riaha/rdson,^ the question was fully and at

large discussed in the K. B. ; and the court decided that the

power of amotion was incident and necessary for the good

order and government of corporate bodies, as much as the

power of making by-laws. But this power of amotion, as the

court held in that case, must be exercised for good cause ; and

it must be for some offence that has an immediate relation to

the duties of the party as a corporator; for as to offences which

have no immediate relation to his corporate trust, but which

render a party infamous and unfit for any office, they must

be established by indictment and trial at law before the cor-

poration can expel for such a cause. In the case of The Oomr

monwealth v. St. Patricks Society,"^ while it was admitted to

eidered, and the cases critically examined in Angell & Ames on Corporations, 3d

edit. ch. 16. In Tuttle v. Walton, 1 Kelly's Geo. R. 43, a by-law of a corporation

creating a lien on the stock of the members for their coi'porate debts, is valid and

binding between the coi-porators, and even as against a purchaser at execution of

the stock, with notice of the lien, and when the lien was prior in time to the lien

acquiied under the judgment.

A certificate of corporate stock is transferable by a blank endorsement, which

may be filled up by the holdei', by writing an assignment and power of at-

torney over the signature endorsed. Kortright v. Buflfalo Commercial Bank, 20

Wendell, 91.(1)

• Bagg's Case, 11 Co. 99. a. 2d resolution. See, also, Sty. Rep. ill. 480. 1

Lord Raym. 392. 2 Ibid. 1566.

k Tidderlj's Case, 1 Sid. Rep. U.
» 2 Str. Rep. 891.

1 1 Burr Rep. SIT.

« 2 Binney's Rep. 441. See, also, to S. P. Willcock on Mun. Corporations,

271.

(1) See Dunn T. Com. Bank of Buffalo, 11 Barl. B. 580. /
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be a tacit condition annexed to the corporate francliise that

the members would not oppose or injure the interests of the

corporate body ; and that exptdsion might follow a breach of

the condition
;
yet it was adjudged, that without an express

power in the charter, no member could be disfran-

chised unless he *had been guilty of some offence *298

which either affected the interests or good gqvemment
of the corporation, or was indictable by the law of the land,

and of which he had been convicted. If there be no special

provision on the subject in the charter, the power of removal

of a member for just cause resides in the whole body.^ But

a select body of the corporation may possess the power, not

only when given by charter, but in consequence of a by-law

made by the body at large ; for the body at large may dele-

gate their powers to a select body as the representative of the

whole community.''

The cases do not distinguish clearly between disfra/nchise-

ment and amotion. The former applies to members, and the

latter only to officers ; and if an officer be removed for good

cause he may still continue to be a member of the corpora-

tion. = Disfranchisement is the greater power, and more

formidable in its application ; and in joint stock or moneyed
corporations no stockholder can be disfranchised, and there-

by deprived of his property or interest in the general fund

by any act of the corporators, without at least an express au-

thority for that purpose ;^ and unless an officer be elected

and declared to hold during pleasure, the power of amotion

as well as of disfranchisement ought to be exercised in a just

and reasonable manner, and upon due notice and opportunity

to be heard.

«

» The King v. Lyme Kegie, Doug. Rep. 149. Willcock on M. C. 246.

"> Ibid, and 3 Burr Rep. IBS'/.

^ Angell do Ames on Corporations, 404. 3d edit.

^ Angell & Ames on Corporations, 405. Bagg's Case, 11 Co. 99.

° The Commonwealth v. Penn. Beneficial Society, 2 Serg. & Rawle, 141. But

the power of disfranchisement .and amotion is to be exercised by the corporation at

large, unless it be by charter expressly confided to a particular person or select

body. Angell td Ames on Corporations, 423. 3d edit. In this last edition of

Messrs. Angell & Ames, the cases in which the power of amotion or disfranchise-

ment may be or be not exercised, are collected and reviewed
; pp. 408. 424. ch. 12.

The acceptance of another incompatible ofBce does not operate as an absolute
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(10.) Corpm^atepowers strictly construed.

The modern doctrine is to consider corporations as having

such powers as are specifically granted by the act of in-

corporation, or as are necessary for the purpose of carry-

ing into effect the powers expressly granted, and as

*299 not *having any other. (1) The Supreme Court of the

United States declared this obvious doctrine,^ and it

has been repeated in the decisions of the state courts.'' 'Eo

rule of law comes with a more reasonable application, con-

sidering how lavishly charter privileges have been granted.

As corporations are the mere creatures of law, established for

special purposes, and derive all their powers from the acts

creating them, itis perfectly just and proper that they should

be obliged strictly to show their authority for the business

avoidance of the former, iu any case ivbere the party could not divest himself of

that office by his own act, without the concurrence of another. King v. Patterson,

4 Barnw. & Aid. 1.

• Head & Amory v. The Providence Insurance pompany, 2 Oranch, 167. Mar-

shall, Gh. J., 4 Whmton, 686. Beatty v. Lessee of Knowler, 4 Peters' U. S. Rep.

163. Taney, Ch. J., in the case of the Bank of Augusta v. Earle, 13 Peters, 587.

Runyon v. Coster, 14 ib. 122. Story, J., in the case of the Bank of the X7. S. v.

Dandridge, 12 Wheaton, 68.

•> The People v. Utica Insurance Company, 15 Johns. Rep. 858, 383. 19 Jd. I.

S. P. The N. Y. Fire Insurance Company v. Ely, 5 Conn. Rep. 660. The N. T.

Fii'emen's Insurance Company v. Sturges, 2 Cowen's Rep. 664. 676. The N. B.

Ins. Co. V. Lawrence, 3 Wendell, 482. Savage, Ch. J., N. R. F. Ins. Co. v. Ely, 2

Cmsen, 709. Life and Fire Ins Co. v. Mechanics' Fire Ins. Co. 7 Wendell, 31.

First Parish in Sutton v. Cole, 3 Pick. Rep. 232. The State v. Stebbins, 1 Stewart's

Ala. Rep. 299. Berlin v. New-Britain, 9 Conn. Sep. 180. Angell & Ames on

Corporations, 239. 2d edit. The New-Yorh Revised Statutes, vol. i. p. 600. sec. 3,

have declared that no corporation shall possess or exercise any corporate powers

not expressly given by statute, or by its charter, except such as shall be necessary

to the exercise of the powers so enumerated and given. The case of Sharp v.

Speir, and Sharp v. Johnson, 4 Bill's N. Y. Rep. 76. 92, are samples of the very

strict and eveu stringent construction of the powers and proceedings of municipal

corporations in respect to assessments, taxation and sales of private property. (2)

(1) And the powers of a corporation are Btrictly confined to tlie junisdiction creating it ; and

therefore, if one elate authorize the erection of a bridge, one end of which extends into another

state, the corporation cannot collect toll of those who pass only the part of the bridge situated in

the other state. Middle Bridge Corporation v. Marks, 26 Maine B. 826 ; see, also. Miller v.

Ewer, 27 Maine It. 609. In the last ease it was held, that all the proceedings of a meeting of

the corporators held out of the state were void.

. (2) If the (ifflcers have unreasonably neglected to compel an assessment, the general funds of

the corporation will be liable, otherwise not. Cummings v. The Mayor of Brooklyn, 11 Paige

JJ. 596. Lake v. The Trustees of Williamsburgh, 4 Denio's It. 620.
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they assume, and be confined in their operations to the mode,

and manner, and subjectmatter prescribed." (1) The modern

language of the English courts is to the same elfect ;'' and in a

recent case= it was observed, that a corporation could not bind

themselves for purposes foreign to those for which they were

established. Where a corporation was created for purposes

of trade, it resulted necessarily that they must have power to

accept bills and issue notes. But if a company be formed,

not for the purposes of trade, but for other purposes, as, for

instance, to supply water, the nature of their business does

not raise a necessary implication that they should have power

to make notes and issue bills ; and it seemed to be doubted

whether there must not be an express authority to enable them

to do it. (2) The acts of corporation agents are construed with

equal strictness ; and it is the doctrine, that though a deed

be signed by the president and cashier of a corporation, and

be sealed with its corporate seal, yet the courts may
look beyond the seal, *and if it be affixed without the *302

By the New-York Revised Statutes, 3d edit. vol. i. pp. 893, 894, all associations for

banking purposes, and all banldng operations unauthorized by law, are prohibited

under a penalty. The prohibition extends equally to foreign corporations exercis-

ing business of banking in this state. (3)

» Corporate acts must not only be authorized by the charter, but those acts raust

be done by such officers or agents, and in such manner as the charter authorizes.

Taney, Ch J., in the Bank of Augusta v. Earlc, 13 Peters, 587.

> Dublin Corporation v. Attorney-General, 9 Bligh, N. S. 395.

° Broughton v. The Manchester Water Works Company, 3 Barnw. dt Aid. 1.

(1) In the matter of Plalbush Avenue, &e. 1 Barb. S. 0. Hep. 2S6. 3 Id. 275.

A power to erect a bridge, will authorize the purchase of one already erected. Thompson v.

The N. T. & II. E. Co. 3 Sandf. Ch. It. 625 ; see, also, Halstead v. Mayor of N. T. 5 Barb. 3 C.

Bep. 218. In this case, a draft drawn by the Corporation of N. T., was held void in the hands

of a bonafide holder ; the power to draw being conditional, and the charter a public act. S. C.

3 Cmnsl. B. 480.

(2) Mining companies have no implied authority to borrow money. Hawtayne v. Bourne, 7

M. & TT. 295. Eicketts v. Bennett, 4 Com. B. B. 4S6. 17. Law J. B. {N. S.) C, P. 17., Aliler as to

banking companies. Bank of Australasia v. Bank of Australia, 12 JiiWfi^ 7?. 189. Burmeatre v.

Norris, Hug. L,.<& E. i?.487. But the manager of a mine has authority to incur debts for wages

and goods necessary to carry on the mine; and shareholders making Jona^de advances of

money, necessary to carry on the mine, will be allowed such advances. German Mining Com-

pany, in, re. 19 Eng. L. S E. B. 691.

(3) As to what will amount to keeping an olHce for banking purposes by a foreign corporation,

see Taylor v. Bruen, 2 Barb. Cli. B. 301. tt seems that the negotiable securities of foreign cor-

porations, valid on their face, will be upheld in the hands of bmia fide holders, without notice,

though put in circulation in violation of the charter of the corporation, and of the laws of the

state where issued. Stoney v. American L. Ins. Co. 11 Paige B. 685.
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authority of the directors, and that £act be made affinna-

tively to appear, the instniment is null and Toid.* (1)

lY. Of the, visitati&ns of corporations.

I proceed next to consider the power and discipline of visi-

tations to which corporations ,are snbj ect. It is a power appli-

cable only to ecclesiastical and eleemosynary corporations ;•>

and it is understood that no other corporations go nnder the

name of eleemosynary but colleges, schools and hospitals. <=

The Tisitation of civil corporations is by the government it-

self, through the medium of the courts of justice. And in the

case of the failure or want of a visitor over a private eleemo-

synary foundation, the duties of a visitation devolve, in Eng-

land, upon the crown, and is exercised at the present day not

by the K. B., but by the lord chancellor in his visitorial ca-

pacity.d As it has been determined in Xew-Tork,^ that the

chancellor cannot act in a yisitorial character, the jurisdic-

tion in such a casewould revert to the courts of law, according

* The Mayor and Commonalty of Colchester v. Lo-wton, 1 Ves. <fc Beames' Rep.

245. "nighman, Cb. J, in the case of St. Mary's Church, 1 Seeg. d Rawle, 530.

LeggettT. S. J. Man. and Banking Co, in Neus-Jeraey Chancery, April term, 1832.

Every act of a public body acting xmder statute authority, -n-hich is to divest an

owner of his property for any public purpose, without his consent, is to be strictly

and rigidly pnrsned. Van Winkle RaU-Road Company, 2 GreerCt N. J. Rep. 162.

The King T. Bagshaw, 1 Term Rep. 363. The King v. ilavor of Lirerpool, 4 Burr,

244. Rex T. Cooke, Coirp. 26. Westervelt v. Corporation of Xew-Tork, 2 Hoff-

man's Ch. Rep. See, also, supra, n. c the cases of Sharp r. Spier, and of Sharp t.

Jobnsoa There is a very valuable discussion on the nature, power and re striction

of the transfer of corporate stock in ch. 16 of Angdl <fc Ames on Corporaiiom, 3d

edit p. 499, and the numerous American cases are there cited and ezamined. The

subject is rather of too practical a nature to admit, in a work of this character, ofa
digest of the many and nice distinctions, and I must refer the student to the treatise

itself.

b 1 Blacks. Com. 480. 2 Kyd on Corp. 11i.

= 1 Woodd. Lee. ili.

i The Attorney-General r. Dixie, 13 Ves. 519. The Same T. Clarendon, IT ilrid.

491.-

e Auburn Academy v. Strong, 1 Eopkini Ch. Rep. 278.

(1) It is held, in 1 Sdden B. 320, Hojt t. Tlioinpsoil, (revetsing the decision of the conrt below,

3 Saitdf. S. C. B. 416.) that where the charter entrusts the management of a corporation to a

hoard of directois, the preadent and cashier, luless special!; aolhorized, have no power to

assign the choees in action ofthe company as secority for a precedent debt. Hor can the stock-

holders act, the power being by the charter placed in the directors. Conro v. Port Henry Ins,

Co. 13 Barb. B. 27.
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to the ancient English practice, to be exercised under common
law process.^'

To eleemosynary corporations, a visitatorial power is at-

tached as a necessary incident. The nature and extent of

this power were well explained by Lord Holt, in his cele-

brated judgment in the case of Philips v. Bui'y!° If the

corporation be public, in the strict sense, the govern-

ment *has the sole right, as trustee of the public in- *301

terest, to inspect, regulate, control and direct the cor-

poration, and its funds and franchises, because the whole

interest and franchises are given for the public use and ad-

vantage. Such corporations are to be governed according to

the laws of the land. The validity and justice of their private

laws are examinable in the courts of justice ; and if there be

no provision in the charter how the succession shall continue,

the law supplies the omission, and says it shall be by elec-

tion. But private and particular corporations, founded and

endowed by individuals for charitable purposes, are subject

to the private government of those who are the efficient pa-

trons and founders. If there be no visitor appointed by the

founder, the law appoints the founder himself, and his heirs,

to be the visitors. This visitatorial power arises from the pro-

perty which the founder assigned to support the charity ; and

as he is the author of the charity, the laws give him and his

heirs a visitatorial power ; that is, an authority to inspect the

actions and regulate the behaviour of the members that par-

take of the charity. This power is judicial and supreme, but

not legislative. He is to judge according to the statutes and

rules of the college or hospital ; and it was settled, by the

opinion of Lord Holt, in the case of Philips v. Bury, (and

which opinion was sustained and affirmed in the house of

lords,) that the decision of the visitor (whoever he might be)

was final, and without appeal, because the doctrine is, that

the founder reposes in him entire confidence that he will act

justly. <= In most cases of eleemosynary establishments, the

' Bex V. Bishop of Chester, Str. Rep. "(97.

> Skinner's Rep. 447. 1 Lord Raym. 6. S. 0. 2 Term Rep. 346.

" la Shipley's Case, who was expelled from his college in Oxford university for

publishing a libel and beiug guilty of general immorality, he appealed to the king

as visitor, and the apneal was heard before Lord Chancellor Camden. The judg-

YoL. 11. ' 23
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founders do not retain this visitatorial power in themselves, but

assign or vest it in favour of some certain specified trustees

or governors of the institution. It may even be inferred, from

the nature of the duties to be performed by the corporation or

trustees for the persons interested in the bounty, that the

founders or dqnors of the charity meant to vest the power of

visitation in such trustees. This was the case with Dartmouth

College, according to the opinion of the Supreme

*302 Court *of the United States, in the case of Da/rtmouth

College v. Woodwa/rd.^ Where governors or trus-

tees are appointed by a charter, according to the will of the

founder, to manage a charity, (as is usually the case in col-

leges and hospitals,) the visitatorial power is deemed to be-

long to the trustees in their corporate character.''

The visitors of an incorporated institution are a domestic

tribunal, possessing an exclusive jurisdiction, from which there

is no appeal. It is an ancient and immemorial right given

by the common law to the private founders of charitable cor-

porations, or to those whom they have nominated and ap-

pointed to visit the charities they called into existence. The
jurisdiction is to be exercised within the bosom of the corpo-

ration, and at the place of its existence.'' Assuming, then, (as

is almost universally the fact in this country,) that the

power of visitation of all our public charitable corporations is

vested by the founders and donors of the charity, and by the

act of incoi;poration in the governors or trustees who are the

assignees of the rights of the founders, and stand in their

places, it follows that the trustees of the college may exercise

their visitatorial power in sound discretion, and without being

liable to any supervision or control so far as respects the go-

vernment and discipline of the institution, and so far as they

ment of the chancellor was most masterly, and the decree of the dean and chapter

was reversed, as most arbitraiy and unjust, and contrary to the " first principles of

common justice." Campbell's Lives of the Lord Chancellors, vol. t. 364.

« 4 Wheaton, 518.

^ Story, J., in 4 Wlieaton, &1i, 675. 1 Blacks. Com. 482. Case of Sutton's

Hospital, 10 Co. 33. a. b. Philips v. Bury, supra. Green v. Rutherforth, 1 Ves.

462. Attorney-General v. Middleton, 2 Ves. 327.

o The visitor is to proceed, whether upon a general visitation or a particular

appeal summarie, simpliciter, et de piano sine strepitu aut figura judicii, per Lord

Mansfield in The King v. The Bishop of Ely, 1 Blades. Rep. 82.
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exercise tlieir powei-s in good faith, and within the limits of

the charter. They may amend and repeal the by-laws and

ordinances of the corporation, remove its officers, correct

abuses, and generally superintend the management of the

trust, a

This power of visitation Lord Hardwicke admits to be a

power salutary to literary institutions ; and it arose from the

right which every donor has to dispose, direct and regulate

his own property as he pleases ; cujus est da/re e^us

est disponere. *Though the king or the state be the *303

incipient founder, {fundator mcipiens,) by means of

the charter or act of incorporation, yet the donor or endower

of the institution with funds is justly termed the perficient

founder, {fundator perficiens ;) and it was deemed equitable

and just at common law that he should exercise a private

jurisdiction as founder in his forum domestioum over the fu-

ture management of the trust. ^ (1) But as this visitatorial

" The TJsitatorial power is applied to control and correct abuses, and to enforce

a due observance of the statutes of the charity, and it is not a power to revoke the

gift, or change its uses, or to divest the rights of the parties to the bounty. Where
the power is vested in trustees, it is an hereditament founded in property, and
there can be no amotion of them from theii- corporate capacity, or interference

with the just exercise of then- power, unless it be reserved by the statutes of the

foundation or charter, except in chancery for abuse of trust. Allen v. McKeon, 1

Sumner, 276.

> The case of Sutton's Hospital, 10 Go. 33 a. Green v. Rutherfortb, 1 Ves. itlt.

The Jnstitution of Sutton's Hospital Lord Coke extolled as a work of charity

sui'passing any foundation " that ever was in the Christian world, or that was ever

seen by the eye of time." (Pre/, to lOCo.) The founder was Thomas Sutton,

and his object was to establish a hospital for the relief of such poor, aged, maimed,

needy and impotent militaiy men, and captives in war, and other persons as should

be deemed fit objects; and to establish a, free school for the maintenance and

ediication of poor children in good literatm-e ; and provision was likewise to be

made for the maintenance of religious instruction in the hospital, under the super-

intendence of a grave and learned divine. His real estate appropriated consisted

of the charter house in the county of Middlesex, and twenty acres of land, yielding,

when Lord Coke reported the case, an annual income of £3,500 sterling, and which

he said would shortly be $5,000. This charitable purpose was aided and carried

into effect by a liberal charter from King James : and the most illustrious names

in England were nominated by the founder, and inserted in the charter, as gover-

nors; and the charter received, on discussion, the sanction of all the judges in the

(1) If the property is given absolviely, and unless the donors are actuaWif the founders, they

will have no right of visitation. Kemper v. Truateea of Lane Seminary, IT OMo U, 298.
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power was in its nature summary and final, and therefore

liable to abuse, Lord Hardwicke was not disposed to extend it

in equity. It is now settled that the trustees or governors of

a literary or charitable institution, to whom the visitatorial

power is deemed to vest by the incoi-poration, are not placed

beyond the reach of the law. As managers of the revenues

of the corporation, they are subject to the general superin-

tending power of the court of chancery, not as itself possess-

ing a visitatorial power or right to control the chari-

*304- ty, *but as possessing a general jurisdiction in all

cases of an abuse of trust, to redress grievances, and

suppress frauds. Where a corporation is a mere trustee of a

charity, a court of equity will yet go further ; and though it

cannot appoint or remove a corporator, it will, in a case of

gross fraud, or abuse of trust, take away the trust from the

corporation, and vest it in other hands. =•

There is a marked and very essential difference between

civil and eleemosynary corporations on this point of visita-

tion. The power of visitors, strictly speaking, extends only

to the latter; for though in England it is said that ecclesi-

astical corporations are under the jurisdiction of the bishop

as visiter, yet this is not that visitatorial power of which we

have been speaking, and which is discretionary, final and

conclusive. It is a part of the ecclesiastical polity of Eng-

land, and does not apply to our religious corporations. Tlie

visitatorial power, therefore, with us, applies only to eleemo-

synary corporations. Civil corporations, whether public, as

the corporations of towns and cities, or private, as bank, in-

surance, manufacturing and other companies of the like na-

ture, are not subject to this species of visitation. They are

subject to the general law of the land, and amenable to the

exchequer chamber. Such a case reflected lustre on that age ; and, considering it

under all its circumstances, it was pre-eminent for the benevolence of its object, as

well as for the munificence of the donation.

» Attorney-General V. Governors of the Foundling Hospital, 2 Vesey.jr.il. Ex

parte Greenhouse, 1 MaM. Oh. Rep. 92. Story, J., 4 Wheaton, 076. The strict

principles and watchful care of chancery in respect to corporations acting as trustees

of charities and charitable funds, aud in respect to free schools and all other

charitable foundations, are announced with much force in the late English cases, as.

Bee Attorney-General v. Atherstone Free School, 3 Mylne cfc Keene, 644. Attor-

,ney-General v. Mayor of Newbury, ibid. 647.
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judicial tribunals for the exercise and the abuse of their pow-
ers.^ The way in which the courts exercise common law ju-

risdiction over all civil corporations, whether public or pri-

vate, is by writ of mandamus, and by information in the

nature of quo warranto.^ It is also well understood that the

court of chancery has a jurisdiction over charitable corpora-

tions for breaches of trust. It has been much questioned

whether it had any such jm-isdiction over any other corpora-

tions than such as were held to charitable uses. The better

opinion seems, however, to be, that any coi-poration

*chargeable with trusts, may be inspected, controlled *305

and held accountable, in chancery, for an abuse of such

trusts. With that exception, the rule is understood to be,

that all corporations are amenable to the courts of law, and

there only, according to the course of the common law, for

nonuser or misuser of their franchises. "=

V. Of the dissolution of corporations.

A corporation may be dissolved, it is said, by statute ; by
the natural death or loss of all the members, or of an integral

part ; by surrender of its franchises ; and by forfeiture of its

charter, through negligence or abuse of its franchises. "^

* 1 Slacks. Com. 480, 481.

^ 2 Xyil on Corporation^ 1*74. The remedies against private corporatioDS ag-

gregate for neglect or breach of duty, by the writ of mandamus, and by informa-

tion in the nature of a quo warranto, are treated at large, and with the most full

and satisfactory reference to authorities, ancient and modern, English and American,

iu Angell ik Ames an Corporations, ch. 20 and 21. 3d edit.

« Attoi-ney -General v. Utica Insurance Company, 2 Johns. Ch. Rep. 384— 390.

1 Ves. 468. 2 Ath Rep. 406, 407. 3 Merival^s Rep. 375. 4 Wheaton, App.

20, 21. Attorney-General v. Mayor of Dublin, 1 Bligh's Rep. 312. Sanderson v.

White, 18 Pickering, 328. Angell d; Ames on Corporations, 3d edit. ch. 19.

The New-York Revised Statutes, vol. iL p. 462, have given to the chancellor juris-

diction over the directors and other trustees of corporations, to compel them to ac-

count, and to suspend their powers when abused, and to remove any trustee or

officer for gross misconduct, and to restrain and set aside alienations of property

made by them contrary to law or the purposes of their trust. The power may be

exercised as in ordinary cases, on bill or petition, at the instance of the attorney-

general, or a creditor, director or trustee of the corporation ; and these equity

powers exist in the court of chancery, notwithstanding the like visitatorial powers

may reside elsewhere. Ibid. sec. 34.

^ 1 Blacks. Com- 485. Atigell cfc Ames on Corporations, ch. 22. 3d edit. In

this country, to dissolve a private corporation by statute, there must be a power
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This branch of the subject affords matter for various and

very interesting inquiries.

In respect to public or municipal corporations, which exist

only for public purposes, as counties, cities and towns, the

legislature, under proper limitations, have a right to change,

modity, enlarge, restrain or destroy them ; securing, however,

the property for the uses of those for whom it was purchased.

»

A public corporation, instituted for purposes connected with

the administration of the government, may be controlled by

the legislature, because such a corporation is not a contract

within the purview of the Constitution of the United States.

In those public corporations, there is, in reality, but

*306 one *party, and the trustees or governors of the corpo-

ration are merely trustees for the public. A private

corporation, whether civil or eleemosynary, is a contract be-

tween the government and the corporators ; and the legisla-

ture cannot repeal, impair or alter the rights and privileges

conferred by the charter, against the consent, and without the

default of the corporation, judicially ascertained and declared.

This great principle of constitutional law was settled in the

case of Dartmwuth College v. Woodwa/rd ;^ and it had been

asserted and declared by the Supreme Court of the United

States, in several other cases, antecedent to that decision."^

for that purpose reserved in the statute or charter creating it; (2.) If by surrender,

there must be an acceptance
; (3.) A loss of an integral part of the corporation, bo

that the exercise of corporate power cannot be restored, will work a dissolution

;

(4.) A forfeiture for nonuser or misuser must be by the judgment of a court of law.

Penobscot Boom Corporation v. Lawson, 16 Maine Rep. 224. Hodsdon v. Cope-

land, ibid. 314
* Story, X, 9 CrancKs Rep, 52. GreenUaf't Evidente, sec. 331. The People

V. Wren, 4 Scammon, 269.

b 4 WJieaton, 318.

= Fletcher v. Peck, 6 Cranch's Rep. 88. The State of New-Jersey v. Wilson, 1

ibid. 164. Terret v. Taylor, 9 ibid. 43. The town of Pawlet v. Clark, ibid. 292.

Grants of property and of franchises, coupled with an interest, to public or political

corporations, are beyond legislative control, equally as in the case of the property

of private corporations. Story, J., in Dartmouth College v. Woodward, 4 Wheaton,

697—700. Town of Pawlet v. Clark, 9 Oranch's Rep. 292. See, also, supra, p.

276. If a charter or act of incorporation be procured from the legislature, upon

Bome fraudulent suggestion or concealment of a material fact, maife by or with the

consent or knowledge of the persons incorporated, it may be vacated or annulled

upon scire facias, upon the relation of the attorney-general. N. Y. Revved

Statutes, vol. ii. p. 679. sec. 13.
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But it lias become quite tlie practice, in all tlie recent acts of

incorporations for private purposes, for the legislature to re-

serve to themselves a power to alter, modify or repeal the

charter at pleasure ; and though the validity of the alteration

or repeal of a charter, in consequence of such a reservation,

may not be legally questionable,^ (1) yet it may become a mat-

ter of serious consideration in many cases, how far the exer-

cise of such a power could be consistent with justice or policy.

If the charter be considered as a compact between the gov-

ernment and the individual corporators, such a reservation is

of no force, unless it be made part and parcel of the contract.

If a charter be granted, and accepted, with that reservation,

there seems to be no ground to question the validity and effi-

ciency of the reservation ; and yet it is easy to per-

ceive, that if such a clause, inserted as a ^formula in *307

every charter and grant of the government, be suffi-

cient to give the state an unlimited control, at its mere plea-

sure, of all its grants, however valuable the consideration up-

on which they may be founded, the great and salutary provi-

sion in the Constitution of the United States, so far as concerns

all grants from state governments, will become of no moment.

These legislative reservations of a right of appeal ought to be

under the guidance of extreme moderation and discretion.

An absolute and unqualified repeal, at once, of a charter of

incorporation of a money or trading institution, would be at-

tended with most injurious and distressing consequences.

According to the old settled law of the land, where there is

no special statute provision to the contrary, upon the civil

death of a corporation, all its real estate, remaining unsold,

reverts back to the original grantor and his heirs.'' The

• Parsons, Ch. J., 2 Mass. Rep. 146. Story, J., 4 Whealon, 708—712. M'Laren

T. Pennington, 1 Paige's Rep. 102.

^ Co. Litt. 13. b. 1 Blacks. Com. 484. So, where title to land is vested in an

incorporated turnpilse company, for the purpose of a road, and the road is aban-

doned, the land, said Ch, J. Nelson, reverts to the original owner. Hooker v.

Utica Turnpike Company, 12 Wendell, 371. The decision in the case of State v.

(1) It is no defence to an action by the corporation against a subscriber for liis subscription to

the stools;, that an act of the legislature, passed since the subscription, has increased the respon-

sibility of the stooilhoiders. South Bay M. D. Co. v. Gray, 80 Mame B. (IT Shep ) 847. See

Palmer v. Lawrence, 3 SanOf. 8. 0. B. 161. Northern Eail-Eoad t. Miller, 10 Bart. B. 260.
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detts due to and from the corporation are all extinguished.

.Neither the stockholders, nor the directors or trustees of the

corporation, can recover those debts, or be charged with

them, in their natural capacity. All the personal estate of

the corporation vests in the people, as succeeding to this right

and prerogative of the crown at common law.^ A very

New-Boston, 11 If. E. Rep. 407, is to the eame effect, and a turnpike road under a

charter only gives an easement or right of way, subject to the toll. The right of

soil docs not pass, except as an casement. Shaw, Ch. J., S. P. in 8 Metcalf, 266.

The statute law of Massachusetts is to the same effect. Act of 1804, and Revised

Statutes of 1835, But in New-York, by statute of April 18th, 1838, ch. 262,

whenever a turnpike corporation becomes dissolved, or the road discontinued by
the company, the road becomes a public highway. By the N. Y. Revised Statutes^

vol. i. 3d edit. 712, it would seem, that only upon the dissolution of a turnpike

corporation by the legislatwe, the rights and property of the corporation vest in the

people. Though trustees of a charity under a will, and afterwards incorporated,

are guilty of breaches of trust, it is held that the heirs of the donor have no result-

ing trust or beneficial interest accruing therefrom, and that they could not sustain

an application in chancery to compel the trustees to execute the trust. Sanderson

v. White, 18 Pickering, 328.

• Edmunds v. Brown & Sillard, 1 Zev. Rep. 237. Co. lAlt. 13. b. 3 Surr Rep.

1868, arg. 1 Blacks. Com. 484. 2 Kyd on Corp. 616. State Bank v. The State,

1 Blackford's Ind. Rep. 267. Fox v. Horah, 1 IredeWs Eg. Rep. 368. President

of Port Gibson v. Moore, IS S. d: M. 157. In this case in N. C. the rigorous rule

of the common law was declared by Mr. Justice Gaston in behalf of the Supreme

Court, but he observed that by the Revised Statutes of iV. Carolina of 1831, the

law received very important alterations, and on the forfeiture or dissolution of a

corporation, a receiver is to be appointed to take possession of the corporate property,

and collect the debts for the benefit of creditors and stockholders. The rule of the

common law has in fact become obsolete and odious. It never has been applied to

insolvent or dissolved moneyed corporations in England. The sound doctrine now

is, as shown by statutes and judicial decisions, that the capital and debts of bank-

ing and other moneyed corporations constitute a trustfund and pledge for the pay-

ment of creditors and stockholders, and a court of equity will lay hold of the fund

and see that it be duly collected and applied. The death of a corporation no more

impairs the obligation of contracts than the death of a private person. Stoiy, J., in

Wood V. Dummei', 3 Mason R. 309. Lord Redesdale, in Adair v. Shaw, 1 Scho. d:

Lef. 261, 2 Mumna v. The Potomac County, 8 Feters' R. 281. Buckner, Ch., in

Wright V. Petrie, 1 Smedes cfc Marshall Ch. R. 319. Read v. The Frankfort Bank.

23 Maine R. 318. The act of the legislature of Mississippi of July 26, 1843, making

provision for proceeding against incorporated banks for violation of their franchises,

declares that upon a judgment of forfeiture the debtors shall not thereby be released,

but the court is to appoint trustees to take charge of the books and assets of the

bank, and to sue and collect the debts, and sell the property of the bank, and apply

the proceeds to the payment of the debts of the bank. This just and reasonable

provision was sustained in a constitutional provision, by the court of eiTors and

appeals in Mississippi, in the case of Nevill v. Bank of Port Gibson, (6 Smedes d
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guarded and moderate example of these legislative reserva-

tions annexed to a charter, is that contained in the act of the

legislature of New-York of February 25th, 1823, c. 50, where

it is declared, by way of express proviso, that the legislature

may, after the expiration of five years, alter and modify, and

expunge the act, upon condition, nevertheless, that no altera-

tion or modification shall annul or invalidate the contracts

made by or with the corporation, and that the corpo-

ration may still continue a *corporation, so far as to *308

collect and recover, and dispose of their estate, real

and personal, and pay their debts, and divide the surplus.''

A corporation may also be dissolved when an integral part

of the corporation is gone, without whose existence

*the functions of the corporation cannot be exercised, *309

and when the corporation has no means of supplying

that integral part, and has become incapable of acting. The

incorporation becomes then virtually dead or extinguished. >>

But in the case of The King v. Passmore," in which this sub-

ject was most extensively and learnedly discussed, the K. B.

seemed to consider such a dissolution not entirely absolute,

MarshalFs R. 513,) after a masterly coDsideration of the case. In the state

of Louisiana, by statute of 1842, the legislature provided for the distribution

among the creditors of the property of insolvent corporations whose charters had

hecome forfeited, and this was held to be a constitutional exercise of legislative

power. Mudge v. Commissioners, Ac. 10 Robinson, 460. The statute law of

Georgia makes a permanent provision for the appropriation of the assets of insol-

vent banks, who shall thereby foj'feit their charters to the payment of their debts.

Botchkiss' Codification of the Statute Law of Oeorgin, pp. 362-3. The statute law

of New-Jersey, R. S. 1847, p. 138, recognises a distribution of the stock on the

dissolution of a corporation after payment of its debts. White v. Campbell, 5

Humphret/s Tcnn. R. 38.

' By the New-York Revised Statutes, vol. i. p. 600. sec. 9, upon the dissolution of

a corporation, the directors or managers existing at the time (when no other peisons

are specially appointed for the purpose) are declared to be trustees for the ciedit-

ors and stockholders, with power to settle the concerns of the corporation, pay the

debts, and divide the surplus property among the stockholders. This is a just and

wise provision, and gets rid altogether of the inequitable consequences of the rule

of the common law. And in Indiana, also, whenever a corporation is dissolved, all

its property vests in the state in trust to pay its debts and discharge its contracts,

and the residue, if any, is to be paid over to the stockholders. Revised Statutes of

Indiana, 1838, p. 149. In North Carolina, a similar provision is made as to the

payment of debts and the distribution of the surplus when a corporation is dis-

solved. Revised Statutes of North Carolina, 1837, p. 120.

i- Rol. Abr. 514. 1. 1. '3 Term Rep. 199.
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but only a dissolution to certwm ^pwrposes.^ The king could

interfere and grant a new charter, and he could renovate the

corporation either with the old or with new corporators. If

renovated in the sense of that case, all the former rights

would revive and attach on the new corporation, and, among
others, a right to sue on a bond given to the old corporation.

But if not renovated, then the dissolution becomes absolute,

because the corporation has become incapable of acting. In

the case of a new incorporation, upon the dissolution of an

old one, the title to the lands belonging to the old corporation

does not revive in the new corporation, except as against the

state. In England it would require an act of parliament to

revive the title as against the original grantor, or his heirs ;*>

but it would be at least questionable whether any statute

with us could work such an entire renovation, because vested

rights cannot be divested by statute^ "When a corporation

has completely ceased to exist, there is no ground for the

theory of a continuance of the former corporation under a new
name or capacity. It becomes altogether a new institution,

with newly created rights and privileges.

It is said that a corporation may be dissolved by a volun-

tary surrender of its franchises into the hands of government,

as well as by involuntary forfeiture of them, through a

total neglect of using them, or using them illegally and

*310 *unjustly.<= But in the case of The King v. The City

of London, Sir George Treby (afterwards Lord Ch. J.)

very forcibly contended, that a corporation could not be dis-

solved by a voluntary surrender of its property, because a cor-

poration might exist without property ; and upon that argu-

ment he shook, if not destroyed, the authenticity of the note

at the end of the case in Dyer, of The Archhishap of Dublin

V. Bruerton,^ in which it was stated that a religious corpora-

* So, iQ the case of the Lehigh Bridge Company v. The Lehigh Coal Company

4 Rawle's Rep. 1, the loss of an integral part of a corporation was held to work a

dissolution for certain purposes only, and that an entire dissolution was the result

of a permanent incapacity to restore its deficient part, and did not happen when

the legitimate existence of the part was not indispensable to a valid election.

• 1 Preston on Abstract of Titles, 273.

• 1 Woodd. Lee. 500. Salt Rep. 191.

^ 3 Dyer's Rep. 382. b.
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tion might be legally dissolved and determined by a sm-ren-

der of the dean and chapter, even without the consent of the

archbishop. So, also, in the case of Tli& Corporation of Col-

chester V. Seaher,^ the corporation consisted of a mayor,

eleven aldermen, eighteen assistants, and eighteen com-

mon council; and though the mayor and aldermen were

judicially ousted in 1740, and those ofiBces continued vacant

until 1763, when a new charter was granted and accepted, it

was held by the K. B. that the corporation was not dissolved

by all these proceedings, including the natural death of the

mayor and aldermen, subsequent to their ouster. This case

shows that a corporation possesses a strong and tenacious

principle of vitality, and that a judgment of ouster against

the mayor and aldermen, notwithstanding they were integral

parts of the corporation, was not an ouster, though a judg-

ment against the corporation itself might be. It was held in

argument in that case, that a corporation could not be dis-

solved but in three ways : 1. By abuse or misuser, and a con-

sequent judicial forfeiture; 2. By surrender accepted on

record ; 3. By the death of all the members. It was admit-

ted, on the other side, that the corporation in that case was

not dissolved, though it had become incapable of enjoying

and exercising its franchises ; and the court held, that the

loss of the magistracy did not dissolve the corporation. The
better opinion would seem to be, that a! corporation

aggregate may *surrender, and in that way dissolve *311

itself: but then the surrender must be accepted by
government, and be made by some solemn act to render it

complete. (1) This is the general doctrine,'' but in respect to

* 3 Burr Rep. 1866.

•> Boston Glass Manufactory v. Langdon, 24 Pick. 49. Angell & Ames on Cor-

porations, p. 656. 2d ed. In the case of the charter of Connecticut, where there

had been for some time an involuntaiy nonuser of its privileges, by submission to

the authority of Sir Edmund Andross, the ablest counsel in England, consisting of

Mr. Ward, John (afterwards Lord Chancellor) Somers, and George (afterwards Lord

Ch. J.) Treby, were of opinion, that the charter remained good and valid in law,

inasmuch as there was no surrender duly made and enrolled, nor any judgment of

record aginst it. See the opinion at large, in 1 Trumbull's Hist, of Connecticut,

40'?. Hutchinson's Hist, of Massachusetts, vol. i. p. 406.

(1) Town T. Bank of E. Eaisin, 2 Doug. Mich. R. 530.
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the private corporations, whicli contain a provision rendering

the individual members liable for corporate debts due at the

time of dissolution, a more lax rule has been indulged. It

was held, in the court of errors of New-Tork, in Slee v.

Bhom,^ that the trustees of a private corporation may do

what would be equivalent to a surrender of their trust, by an

intentional abandonment of their franchises, so as to warrant

a court of justice to consider the corporation as in fact dis-

solved. But that case is not to be carried beyond the precise

facts on which it rested. It ought only to be applied to a

case where the debts due at the time of the dissolution are

chargeable on the individual members, and then it becomes

a safe precedent. It amounts only to this, that if a private cor-

poration suffer all their property to be sacrificed, and the

trustees actually relinquish their trust, and omit the annual

election, and do no one act manifesting an intention to re-

sume their corporate functions, the courts of justice may, for

the sake of the remedy and in famour of creditors, who, in

such case, have their remedy against the individual members,

presume a virtual surrender of the corporate rights, and a dis-

solution of the corporation. This is the utmost extent

*312 to which the doctrine was ^carried, and in such a case

it is a safe and reasonable doctrine. So, in Briggs v.

Penniman^ where a manufacturing corporation, established

under the general act of 22d March, 1811,<= for twenty years,

became insolvent within the time, and incompetent to act by
the loss of all its funds, and under the provision, that " for all

debts which shall be due and owing by the company at the

time of its dissolution, the persons then composing the com-

pany should be individually responsible to the extent of their

respective shares of stock in the company, and no further," it

was decided that the corporation was to be deemed dissolved

for the purpose of the remedy by the creditors against the

stockholders individually, and that the statute contemplated

» 19 Johns. Rep. 456. It was decided, in that case, that a by-law of a corpora-

tion, allowing the stockholders, on paying 30 per cent, on their shares, to forfeit

tbem, was void as to creditors. See, to the same point, Hume v. Wynyaw, Caro-

lina Law Journal, No. 2. p. 217.

!> 1 Hopkins, 300. S. C. 8 Cowen, 387.

' Laics of N. Y. sess. 34. ch. 67.
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a dissolution as an event which might happen in this way
at any time within the twenty years, and any mode of disso-

lution, infact, was sufficient to afford this special remedy to

the creditor.* But the old and well established principle of

law remains good as a general rule, that a corporation is not

to be deemed dissolved by reason of any misuser or nonuser

of its franchises, until the default has been judiciously ascer-

tained and declared.'' (1) It was adjudged, in South Caroli-

' The right of forfeiture of a stockholder's share to the company does not take

away the common law remedy by suit for non-payment of instalments due on his

subscription. (2) D. & S. Canal Com. v. Lawson, 1 Binney, 10. Worcester T.

Corporation t. Willard, 5 Mass. R. 80. Goshen T. Company v. Hustin, 9 Johnson

R. 217. Graty v. Redd, 4 B. Monroe, 193. Hightower v. Thornton, 8 Oeo. R.

486. Northern Rail-Road v. Miller, 10 Barb. R. 260.

' Peter v. Kendell, 6 Barnw. <& Cress. 10S. Slee t. Bloom, 5 Johns. Ch. Rep.

379. 6 Cowen, 26. S. P. Story, J., 9 Cranch, 51. 4 Whealon, 698. The Atcha-

falaya Bank t. Dawson, 13 Lou. Rep. 497. 606. It was declared in this last case,

that a cause of forfeiture ofa corporation charter could not be taken advantage of or

enforced, except by a direct proceeding for that purpose by the government, not-

withstanding the charter was to be ipso facto forfeited in the case alleged. In

Wilde v. Jenkins, 4 Paige's Ch. Rep. 481, it was held that an incorporated manu-

facturing society was not dissolved, though all its property and effects, together

with its charter, were sold by the trustees and stockholders, and purchased by three

partners with partnership funds, and who elected themselves trustees of the coi-po-

ration. The stock of the corporation became partnership property, and the legal

title in the corporate property was still in the corporation for the benefit of the co-

partners. And in Russell t. M'Lelland, 14 Fick. 63, it was held, that though a

corporation had been without officers for more than two years, and had done no

corporate act in that time, it was not thereby dissolved. So again in the case of

the State v. The Bank of South Carolina, it was adjudged, in the court of general

sessions at Charleston, in the summer of 1841, by Judge Butler, after an elaborate

argument, and upon full consideration, that a suspension of specie payment by the

bank was not per ae such a nonuser or misuser of the franchises as to work a for-

feiture of its charter. But in Planters' Bank of Mississippi v. The State, 1 Smedet

<k Marshall Miss. R. 163, it was adjudged that the failure of a bank to redeem its

(1) Therefore, a breach of a corporation's charter, in making a contract, cannot be set np as a

defence by an individual in an action on such contract. Grand Gulf Banli v. Archer, S Smedes

db Marsh. R. 151. But it hai been beld that acorporatioD cannot enforce a mortgage -which it

has obtained by a transfer, talcen contrary to the express provisions of ita charter. Green v. Sey-

mour, 8 Sandf. Ch. It. 236.

(2) In New-York the court of appeals has recently decided that where a corporation baa for-

feited a subscriber's stock for tlie non-payment of an instalment due, it cannot maintain an action

for the recovery of any part of such subscription. Small v. The Herkimer M. <fc H. Co. 2 Const.

S. 830. By this decision, the previous decisions of the supreme court, in the same case, were

overruled. 21 Wend. 2T8, 2 Mil, 127 ; so, also, Allen v. Montgomery Rail-Eoad Co. 11 Ala. R.

487 j but see Freeman V. Winchester, V^&& M. Rep. 577. See further, on the liability of a sub-

scriber for his subscription. Banet v. Alton & S. E. Co. 18 Ills. R. 504. Klein v. Alton & 8.

E. Co. «. 614. Ryder v. Alton & S. E. Co. id. SIG. A call for subscription payable by instal-

ments is valid. London* N. W. E. Co. v. MoMichael, 4 ISng. L. & E. R. 469.
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na,=- that the oflScers of a corporation could not dissolve it

without the assent of the great body of the society.''

The subject of the forfeiture of corporate franchises by non-

user or misuser, was fully discussed in the case of The Kmg
V. Amery ;<= and it was held, that though a corporation may
be dissolved, and its franchises lost, by nonuser or neglect,

yet it was assumed as an undeniable proposition, that the de-

fault was to be judicially determined in a suit instituted for

the purpose. The ancient doubt was, whether a corporation

could be dissolved at all for a breach of trust. It is now well

settled that it may, but then it must be first called upon to

answer. "i No advantage can be taken of any nonuser or mis-

user on the part of a corporation, by any defendant, in any

collateral action.^ In the great case of The quo warrcmto

notes in specie ia a cause of forfeiture of its cbarter. It ceases to answer the ends

of its institution, and the state may resume its grant.

» Smith V. Smith, 3 Eq. Rep. 557.

'' In the case of Ward v. Sea Insurance Company, 1 Paige, 294, it was declared

that the du'ectors of a corporation, even with the consent of the stockholders, were

not authorized to discontinue the corporate business, and distribute the stock, unless

specially authoiized by statute or a decree in chanceiy. (1) By the N. Y. Revised

Staluies, vol. ii. 466, the majority of the directors or trustees of a coi-poration may,

at any time, voluntarily apply by petition to the court of chanceiy for a decree

dissolving the corporation ; and the court, upon investigation, may decree a disso-

lution of it, if it appears that the coiporation is insolvent, or that, under the circum-

stances, a dissolution would be beneficial to the stockholders, and not injurious to

the public. Ibid. sec. 58—66. One or more I'eceivers of the estate and effects of

the corporation are to be appointed, with large and specific powers and duties, in

respect to the settlement and distribution of the estate and effects. Ibid. 468

—

VlS.

"= 2 Term Rep. 615. Canal Company v. Rail-Road Company, 4 Gill & Johnson,

1. S. P.

^ Slee V. Bloom, 5 Johns. Ch. Rep. 380. Story, J., in 9 Cranch, 51. All fran-

chises, said Lord Holt, in the case of The City of London v. Vanacre, 12 Mod. Rep.

27 1 , are granted on condition that they shall be duly executed according to the grant,

and if they neglected to perfoim the terms, they may be repealed by scire

facias. (2)

o Trustees of Vernon Society v. Hills, 6 Coioen's Rep. 23. All Saints' Church v.

Lovett, 1 ITalPs JV. Y. Rep. 191. Canal Company v. Ilail-Road Company, 4 Cfill

& Johnson., 1. Pearce v. Olney, 30 Maine R. 488.

(1) And a corporation has no right to take a surrender of its capital stock, unless upon the re-

issue of an equal amount with like security. Johnson v. Bush, 3 Barh. Ch R. 207.

(2) See, In the matter of the Jackson Marine Ins. Co. 4 Sandf. Ch. R. 559. Mason v. Fear-

Bon, 9 JJoicard^s R. 249. In this last case, the veri/ tmqualified proportion is laid down, " that

what a public corporation or officer is empowered to do for others, and it is beneficial to them to

have done, the law holds he ought to do." Id. 259.
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against the city of London, in the 34 Charles 11.,'' it

was *a point incidentally mooted, whether a corpora- *313

tion could surrender and dissolve itself hy deed; and
it was conceded that it might be dissolved Tyy refusal to act,

so as not to have any members requisite to preserve its being.

There are two modes of proceedingjudicially to ascertain and

enforce the forfeiture of a charter for default or abuse of

power. The one is by scirefacias; and that process is proper

where there is a legal existing body, capable of acting, but

who have abused their power. The other mode is by infor-

mation in the nature of a quo warranto, which is in form a

criminal, and in its nature a civil remedy ; and that proceed-

ing applies where there is a body coi-porate defacto only, but

who take upon themselves to act, though, from some defect

in their constitution, they cannot legally exercise their pow-

ers.i" Both these modes of proceeding against corporations

are at the instance and on behalf of the government. The

state must be a party to the prosecution, for the judgment is

that the parties be ousted, and the franchises seized into the

hands of the government.^ This remedy must be pursued at

law, and there onlyf and by the statutes of New-York, the

mode of prosecution by information is directed, where there

has been a misuser of the charter, or the franchises of the

company are forfeited.^ A court of chancery never deals

» Howell's State Trials, vol. viii.

* Lord Keiiyon and Ashhurst, J., in Rex v. Passmore, 3 Term Rep. 199. The

case against the city of London was by infoi-mation in the nature of a quo war-

ranto, charging the city with usurpation of its franchises, and requiring it to show

by what warrant it claimed to exercise and enjoy its liberties, (fee. So, also, in

the greatly contested and elaborately discussed case of Thompson v. The People,

23 Wendell, 637. 591—594.

' Rex V. Stevenson, Yelv. Rep. 190. King v. Ogden, 10 Barnw. & Oress. 240.

Bayley, J., Commonwealth v. Union Insurance Company, 5 Mass, Rep. 230. Cen-

tre and K. T. Road v. M'Conaby, 16 Serg. & Rawle, 140. The judgment in such

cases, according to the New-York Revised Statutes, vol. ii. p. 585. sec. 49, is that

the corporation be ousted, and altogether excluded from its corporate rights and

franchises, and be dissolved. In Indiana it is held, that a judgment against a cor-

poration, in the case of a forfeiture of its charter, is, that the franchises be seized

into the hands of the state, and that when its franchises are seized by execution on

the judgment, then, and not till then, the corporation is dissolved. State Bank v.

The State, 1 Blaekford;s Ind. Rep. 267.

' The New- York Revised Statutes, vol. iii. pp. 581 . 583, provide, that an informa-
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*314: with the *question of forfeiture. It may hold trus-

tees of a corporation accountable for abuse of trust,

but the court cannot, without special statute authority, divest

corporations of their corporate character and capacity. It has

no ordinary jurisdiction in regard to the legality or regularity

of the election or amotion of corporators. These are subjects

exclusively of common law jurisdiction.*

The mode of redress in ISTew-Tork, when incorporated com-

panies abuse their powers, or become insolvent, has been the

subject of several statute regulations, which have committed

the cognizance of such cases to the court of chancery.'' The

acts of 1817 and ISSl" provided for the dissolution of incor-

porated insurance companies, byorder of the chancellor, upon

application of the dii'ectors, and for good cause shown ; and

tion in the nature of a quo warranto, be filed by the attorney-general, upon his

own relation, or upon the relation of others, when any person or association usurps

or unlawfully holds any public ofiBce or franchise, or against any corporate body

for misuser or nonuser of its franchises, or which does or omits acts which amount

to a surrender thereof, or whenever they shall ezercis^ny privilege not conferred

by law. So the chancellor, on a bill filed by the attorney-general, may restrain

by injunction any corporation from assuming powers not allowed by its charter, as

well as restrain any individuals from exercising corporate rights or privileges not

conferred by law. Ibid. 402. The neglect or refusal of a corporation to peiform

the duties enjoined by the statute creating it, is a cause of forfeiture, though the

neglect or refusal should not proceed from a bad or corrupt motive. (1) The

People V. Kingston and Middletown T. R. Co. 23 Wendell's Rep. 193. And the

information lies for any cause of forfeiture, and the remedy is not limited to scire

facias. The People t. Bristol A R. T. Co. ibid. 222. Thompson v. The People, 23

Wendell, 537. If only a single act of nonfeasance be relied on as a cause of

forfeiture, it must be averred and proved to be a wilful neglect, but not so if there

be a general state of neglect or default. The People v. Hillsdale & C. T. Co.

ibid. 254.

» Van Ness, J., 3 Johns. Rep. 134. Slee v. Bloom, 5 Johns. Ch. Rep. 380.

Attorney-General V, Earl of Clarendon, lY Vesey,491. Attorney-General v. Rey-

nolds, 1 £g. Cas.Abr. 131. pi. 10. Attorney General v. Utica Insurance Company,

2 Johns. Ch. Rep. 376. 378. 388. The King v. Whitwell, 5 Term Rep. 86.

^ The provisions in the M. Y. Revised Statutes, relative to proceedings in equity

against corporations, received a minute analysis and judicial construction by the

Vice-Chancellor of New-York, in the case of Mann^ Receiver, <tc. v. Pentz, 2 Sand-

ford's Ch. Rep. 257, and again at p. 301, but such local regulations can only be

referred to in a work of so general a nature as the present one.

• X. iV. Y. scss. 40. ch. 146, and scss. 44. ch. 148.

(1) See ante, p. [812,] notes d and (2).
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the court of chancery, when it decreed a dissolution of the

corporation, was to direct a due distribution of the funds, and

to appoint trustees for that purpose. The act of April 21st,

1825," was much broader in its provisions. It contained

many directions calculated to check abuses in the manage-

ment of all moneyed incorporations, and to facilitate the re-

covery of debts against them. All transfers, by incorporated

companies, in contemplation of bankruptcy, were declared

void ; and if any incorporated bank should become in-

solvent, or violate its charter, the *chancellor was au- *315

thorized, by process of injunction, to restrain the ex-

ercise of its powers, and to appoint a receiver, and cause the

effects of the company to be distributed among the creditors.

This was a state of bankruptcy, in relation to incorporated

banks, and it was an unusual provision, for the English bank-

rupt laws or the general insolvent laws of the several states

never extended to corporations.'' The New-York Rmised
Statutes'^ have continued and enlarged the provision. When
any incorporated company shall have remained insolvent for

a year, or for that period of time neglected or refused to pay

its debts, or suspended its ordinary business, it shall be

deemed to have surrendered its franchises, and to be dis-

solved. "^ (1) And whenever any corporation, having banking

powers, or power to make loans on pledges, or to make in-

surances, shall become insolvent, or violate any of the provi-

» Sess. 48. ch. 325. See, also, to S. P. 1 if. V. B. S. 603.

^ Theve is a statute of bankruptcy in Nevr-Jersey, passed as early as 1810, in

relation to insolvent banks and other corporations, with similar powers conferred

upon the chancellor in respect to them, timer's Digest, p. 31. So, also, in Michi-

gan, by act of 1837, and by R. S. of New-Jersey, 184'?, p. 129.

' Vol. i. p. 603. sec. 4. Vol. iL p. 462. sec. 21 ; p. 463. sec. 38.

^ N. Y. Revised Statutes, vol. ii. p. 463. sec. 38. So, by a general law in North

Carolina, (see their Revised Statutes, tit Corporations,) when any corporation shall,

for two years together, cease to act as a body corporate, such disuse of their corpo-

rate powers and privileges shall be considered and taken as a forfeiture of the

charter. The statutes of Louisiana of 1842 and 1843 have provided for the

facilities of the liquidation of banks solvent or insolvent, and whether their liqui-

dation be forced or voluntary.

(1) Such acts or neglect do not work a dissolution ipso facto, but entitle any stockholder

or creditor to take proceedings to have its dissolution judicially declared. A judgment recovered

against the corporation, at any time before the institution of such proceedings, and a sale of the

corporate property, will be valid. Mickles v, Eochester City Bank, 11 Paiges R. 118,

Vol. n. 24
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sions of its charter, the court of chancery may restrain the ex-

ercise of its powers by injunction, and appoint a receiver.*

If the corporation proves on investigation to be insolvent,

its effects are to be distributed among the creditors ratably,

subject to the legal priority of the United States, and to

judgments.'' And whenever any incorporated company shall

become insolvent, or it shall appear to the trustees or di-

rectors thereof that a dissolution of the corporation would be

beneficial, apphcation may be made voluntarily to the chan-

cellor by petition, for a dissolution ; and all sales, assign-

ments, transfers, mortgages and conveyances of any part of

their corporate estate, real or personal, made after filing such

petition, or any judgments confessed after that time, are de-

clared to be void, as against the receivers to be appointed,

and as against the creditors." This last provision is to be

taken as a qualification and limitation of the generality of a

similar provision already mentioned in the act of 1825. "^

» New-York Revised Statutes, vol. ii, pp. 463, 464. sec. 39. 41.

^ Ibid. vol. ii. p. 465. sec. 48.

« Ibid. vol. ii. p. 469. sec. 71. In Missouri, by statute, upon the dissolution of

any corporation, the president and directors, or managers thereof^ at the time of its

dissolution, aie made ex officio trustees to settle its concerns. R. S. of Missouri,

1835.

^ Under the English bankrupt system, a voluntary payment to acredilor, under

ciicumstances which must reasonably lead the debtor to believe bankruptcy

probable, is deemed a fraud upon the other creditors, within the meaning of the

bankrupt law, and the money can be recovered back by the assignees. Poland v.

Glyn, 2 Bowling & Ryland, SIO. The New-York provision falls far short of the

English rule in the check given to partial payments, but it has the merit of giving

a clear and certain test of an act of insolvency. In Indiana it has been held that

a bank forfeited its charter: 1. When it contracts debts to a greater amount than

double that of the deposits ; 2. For the issuing of more paper, with a fraudulent

intention, than the bank could redeem ; 3. When it made large dividends of profits,

while the bank refused to pay specie for its notes ; 4. Embezzling large sums of

money deposited in bank for safe keeping. State Bank v. The State, 1 Blackford's

Ind. R. 267.

A corporate body as well as a private individual, when in failing curcumstances,

and unable to redeem its paper, may, without any statute provision, and upon general

principles of equity, assign its property to a trustee, in trust, to collect its debts

and pay debts, and distribute as directed. It has unlimited power over its property

to pay its debts. (1) A corporation may also, like an individual, give preferences

(1) De Euyter v. St Peter's Cliarch, 8 Com«t. B. 238. 8. 0. 8 Ba/rb. Ch. B. 119. Bui it seems

VaaX tlie franchise itself cannot be passed by assignment It was so held in Arthor v. Commer-
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among creditors, -when honestly and fairly intended and done. The doctrine is

well established in equity. Union Bank of Tennessee v. ElUoott, 6 Gill <b John-

son's Rep. 363. The State of Maryland v. Bank of Maryland, id. 205. Revere v.

Boston Copper Company, 15 Pick. Rep. 851. Catlin r. Eagle Bank of New-
Haven, 6 Conn. Rep. 233. See, also, infra, p. 532. Conway, ex parte, 4 Arkansas

Rep. 302. Flint v. Clinton Company, 12 iV. ff. Rep. 430. Dana v. The Bank of

the United States, 5 Watts & Serg. 223. Bank of U. S. r. Huth, 4 B. Monroe,

423. In Robins v. Embry, 1 Smedes <b Marshall, Miss. Oh. R. 201, the chancellor

admits that a corporate body may make an assignment of the corporate property

in trust, equally and ratably, to pay its debts ; but as their assets are a trust fund

for all the creditors, he ably examined and opposed the doctrine that corporations,

like individuals, may give preference among creditors. lb. pp. 259—266.

I have, in this lecture, gone as far into the law of corporations aa was consistent

with the plan and nature of the present work ; and for a more full view of the

subject, I would refer to the Treatise on Private Corporations Aggregate, by Messrs.

Angell & Ames, as containing an able and thorough examination of every part of

the learning appertaining to this head, and as being a performance which deserves

and will receive the respect and patronage of the profession. A new and enlarged

3d edition of that Treatise appeared in 1846, and the work is vastly improved and

admirably digested.

cial, &c. Bank, 9 Smedes & Marsluitl, 394. The assignment of a bank is not, under the statutes

of Mississippi, a dissolution of the corporation; yet if it prevents the bank from fulfilling the

purposes of its charter, it may work a forfeiture for nonuser. State v. Commercial Bank, 13

S. & M. 669. Cooper v. Curtis, 80 Mai-M B. 4S8.





PART V.

OP THE LAW CONCEENING PEESONAL PROPERTY.

LECTUEE XXXIY.

OF THE HISTOBT, PEOGEESS AND ABSOLUTE EIGHTS OF PEOFEETY.

Hating concluded a series of lectures on the various rights

of persons, I proceed next to the examination of the law of

property, which has always occupied a pre-eminent place in

the municipal codes of every civilized people. I purpose to

begin with the law of personal property, as it appears to be

the most natural and easy transition from the subjects which

we have already discussed. This is the species of property

which fii-st arises, and is cultivated in the rudest ages

;

and when commerce and the arts have ascended to distin-

guished heights, it maintains its level, if it does not rise even

superior to property in land itself, in the influence which it

exercises over the talents, the passions and the destiny of

mankind.

To suppose a state of man prior to the existence of any no-

tions of separate property, when all things were common, and

when men throughout the world lived withoiit law or go-

vernment, in innocence and simplicity, is a mere dream of the

imagination. It is the golden age of the poets which forms

such a delightful picture in the fictions, adorned by the muse

of Hesiod, Lucretius, Ovid and Virgil. It has been

truly observed, that the first *man who was born into *318

the world killed the second ; and when did the times

of simplicity begin? And yet we find the Roman historians
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and philosopliers,^ riYalling the language of poetry in their

descriptions of some imaginary state of nature, which it was
impossible to know and idle to conjecture. 'So such state

was intended for man in the benevolent dispensation of Pro-

vidence ; and in following the migrations of nations, apart

from the book of Genesis, human curiosity is unable to pene-

trate beyond the pages of genuine history ; and Homer, Hero-

dotus and Livy, carry us back to the confines of the fabulous

ages. The sense of property is inherent in the human breast,

and the gradual enlargement and cultivation of that sense,

from its feeble force in the savage state, to its full vigour and
maturity among polished nations, forms a very instructive

portion of the history of civil society. Man was fitted and

intended by the author of his being for society and govern-

ment, and for the acquisition and enjoyment of property. It

is, to speak correctly, the law ofhis nature ; and by obedience

to this law, he brings all his faculties into exercise, and is en-

abled to display the various and exalted powers of the human
mind.b

Occupancy, doubtless, gave the first title to property, in

lands and movables. It is the natural and original method

of acquiring it; and upon the principles of universal

* Sallust Oat. sec. 6. Jugur. sec. IS. Tacit.Ann.Mh. 3. aec. 26. Gic. Orat.pro

P. Sextio, see. 42. Justin, lib. 43. ch. 1.

•i Selden, ia his TTxorJEbraieailih.l.ch. 1, gives the following definition of the law

of nature: NaturaUjus appellamtts, quod ab ipso naturce auctore seu nomine

sanctissimo in ipsisrerum primordiis eordi humano inditum prcescripiumgue est

;

adeogue posteritati universes regularitur perpetuo erat sempergue est observandum

ac immutabile. Lord Kaimes considers the sense of property to be a natural appe-

tite, and, in its nature, a great blessing. Hketclies of the History of Man, b. 1. st.

2. The institution of marriage and the institution of private property, and of

government and law, have been considered by the wisest statesmen and philoso-

phers of every age, as the foundation of all civilization among mankind.

" The voice of ljw," said Hooker, in his Hcclesiastical Polity, b. 1, " is the harmony

of the world ; all things in heaven and eaith do her homage ; the very least as feel-

ing her care, and the greatest as not exempted from her power." The greatest of

the ancient sages, ^Aristotle, Plato and Cicero, expressed the same idea. The

essence of freedom, said Plato, (He Leg.,) consisted in the supremacy of law over

personal will, whether it be the will of the one, the few or the many. So, Aristotle

{Politics, b. 1,) declared that government pertained to man in his most perfect

state, and entered into the very constitution of human nature. Man could not

strictly be man without it. Existence in the state was requisite to the completion

of his humanity, and essential to his protection against his own wants and vices.
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*la-w, that the title continues so long as occupancy *319

continues.'' There is no person, even in his rudest

state, who does not feel and acknowledge, in a greater or less

degree, the justice of this title. The right of property, found-

ed on occupancy, is suggested to the human mind by feeling

and reason prior to the influence of positive institutions.''

There have been modern theorists who have considered sepa-

rate and exclusive property, and ineq^ualities of property, as

the cause of injustice, and the unhappy result of government

and artificial institutions. But human society would be in a

most unnatural and miserable condition if it were possible to

be instituted or reorganized upon the basis of such specula-

tions. The sense of property is graciously bestowed on man-
kind for the purpose of rousing them from sloth, and stimu-

lating them to action ; and so long as the right of acquisition

is exercised in conformity to the social relations, and the

moral obligations which spring from them, it ought to be sa-

credly protected. The natural and active sense of property

pervades the foundations of social improvement. It leads to

the cultivation of the earth, the institution of government, the

establishment of justice, the acquisition of the comforts of

life, the growth of the useful arts, the spirit of commerce, the

productions of taste, the erections of charity, and the display

of the benevolent afiections."

*The exclusive right of using and transferring pro- *320

perty follows as a natural consequence, from the per-

" Grotius, Jure B. J: P. b. 2. ch. 3. sec. 4. Mare liberum, ch. 5. All the -writers

on international law concur in the doctrine that occapancy is essential to the title

to land newly discovered and vacant. P«^. Droit de la Nat. liv. 4. ch. 4. Vatlel,

Droit des Gens, liv. 1. eh. 15.

'' Qiiod enim. nullius est id ratione naturali occupanti conceditur. Dig. 41. 1. 3.

" M. TouUier, in his account of the origin and progress of property, in his Droit

Civil Franpais, tome iii. 40, insists that a primitive state of man existed before the

establishment of civil society, when all things were commftn, and temporary occu-

pancy the only title ; but he gives no sufficient proof of the fact. The book of

Genesis, which he justly regards as the most ancient and venerable of histories,

does not show any such state of the human race. The first man born was a tiller

of the ground, and the second a keeper of sheep. The earliest accounts of Noah

and his descendants, after the flood, in Genesis ix. x. xiii
,
prove that they were

husbandmen, and planted vineyards, built cities, established kingdoms, and

abounded in flocks and herds, and gold and silver. I observe, however, with

pleasure, that M. TouUier has freely and liberally followed Sir William Blackstone
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ception and admission ofthe right itself.'' But in the infancy

and earlier stages of society, the right of property depended

almost entirely upon actual occupancy ; and it is a general

law of property in all systems of jurisprudence, that actual

delivery or possession is necessary to consummate the title>

Property, without possession, is said to be too abstract an idea

for savage life ; and society had made some considerable ad-

vances towards civilization, and the improvements resulting

from order and subordination must have existed to some cer-

tain extent before the temporary right of occupancy was

changed into a permanent and solid title under the sanction

of positive law. Property in land was first in the nation or

tribe, and the right of the individual occupant was merely

usufructuary and temporary." It then went by allotment,

partition or grant from the chiefs or prince of the tribe to in-

dividuals ; and, whatever may have been the case in the

earliest and rudest state of mankind beyond the records of

history, or whatever may be the theory on the subject, yet, in

point of fact, as far as we know, property has always been the

creature of civil institutions. By the ancient law of all the

nations of Europe, the iona fids possessor of goods had a

good title as against the real owner in whatever way, whether

by force, fraud or accident, the owner may have been di-

vested of the possession. It was the law in several parts of

Germany, so late as the middle of the last century, according

to Heineccius,"* that if one person should lend, or hire, or

deposit his goods with another, and they should come to the

possession of a third person, he would be entitled to hold

them as against the original owner. By the Boman law, in

its early state, property stolen and sold was lost to the real

owner, and the only remedy was by an action {conductio

in his elegant dissertation on the rise and progress of property. President Goguet,

in his most learned wdk, De I'origine des lois, des arts, des sciences, et de leurs

progres chcz les anciens Peuples, b. 2. ch. 1. art. 1, considers agiiculture as flourish-

ing before the dispersion at Babel, though after that event mankind relapsed into

the most deplorable barbarity.

* Grotius, b. 2. ch. 6. sec. 1.

^ Ibid. b. 2. ch. 6. sec. 1. Puff. b. 4. ch. 9. sec. 8. Barbeyrac's note, ibid. Sir

Willliam Scott, case of the Fama, 5 Rob. Adm. Rep. 114.

« Ccesar de Bel. Gal. lib. 4. ch. 2. Jb. lib. 6. ch. 20.

4 Opera, tome v. part 2. 180, 181.
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furtiva) against the thief. But when the Eoman law ad-

vanced to maturity, it was held that theft did not deprive a

man of his title to property ; and the action of re* vin-

dicatio was, in effect, given against the ^lonafide pur- *321

chaser.a The law of the twelve tahles, by which the

possession of one year was a good title by prescription to

movables, shows that a feeble and precarious right was at-

ta,ched to personal property out of possession.

The ancient laws of Europe, confiscating stolen goods on

conviction of the thief, without paying any regard to the

right of the real owner, is another instance to prove the pre-

valence of a very blunt sense of the right of property dis-

tinct from the possession. The English doctrine of wrecks was
founded on this imperfect notion of the right of property,

when it had lost the evidence of possession. By the common
law, as it was laid down by Sir William Blackstone,!" goods

wrecked were adjudged to belong to the king, and the pro-

perty was lost to the owner. This, he admits, was not conso-

nant to reason and humanity ; and the rigour of the common
law was softened by the statute of West. I. 3 Edw. I. ch. 4,

which declared, that if any thing alive escaped the shipwreck,

be it man or animal, it was not a legal wreck, and the owner

was entitled to reclaim his property within a year and a day.

Upon this statute the legal doctrine of wrecks has stood to

this day. St. Germain, the wx'Ca.oTQiiliiQDoctm^ and Student,

did not seem to think that even the law under this statute

stood with conscience, <= for why should the owner forfeit the

shipwrecked goods, though it should happen that no man,
dog or cat, (to use the words of the statute,) shoidd come alive

unto the land out of the ship ? The only rational ground of

the claim on the part of the crown is, that the true owner can-

not be ascertained. The imperial edict of the Emperor Con-

stantine was more just than the English statute, for it gave

the wrecked goods, in every event, to the owner;'' and

" This was by the perpetual edict extending the actio metus, which differed in

nothing but in name from the rei vindicatio. Inst. 2. 6. 2. Zord Kaimes' Histori-

cal Law Tracts, tit. Property.

'• Oom. vol. i. p. 290, 291.

" Dr. and Stu. 267, 268.

> Code, 11. 5. 1.



378 OF PERSONAL PROPERTY. [Part V.

*322 *Bracton, who wrote before the statute of 3 Edw. I.,

and who was acquainted with the edict of Constantine,

lays down the doctrine of wreck upon perfectly just princi-

ples.'' He mates it to depend, not upon the casual escape of

an animal, but upon the absence of all evidence of the owner.

The statutes of IsTew-Tork, Massachusetts and other Ameri-

can states, are like the edict of Constantine and the declara-

tion of Bracton ; for they declare that nothing that shall be

cast by the sea upon the land shall be adjudged a wreck, but

the goods shall be kept safely for the space of a year for the

true owner, to whom the same is to be delivered on his pay-

ing reasonable salvage ; and if the goods be not reclaimed

within that time, they shall be sold, and the proceeds ac-

counted for to the state.^ In the case of Hamilton & Smith

V. Dcmis,'^ the very question arose in the K. B., whether the

real owner was entitled to reclaim his shipwrecked goods,

though no living creature had come alive from the ship to the

shore. The grantee under the crown claimed the goods as a

wreck, because the ship was totally lost, and no living animal

was saved ; and his very distinguished counsel, consisting of

Mr. Dunning, (afterwards Lord Ashburton,) and Mr. Kenyon,

(afterwards Lord Chief Justice of the K. B.,) insisted, that ac-

cording to all the writers, from the Mirror to Blackstone in-

clusive, it was a lawful wreck, as no Jiving creature had come

to the shore, and that Bracton stood unsupported by any

other writer. But Lord Mansfield, with a sagacity and spirit

that did him infinite honour, reprobated the doctrine urged on

the part of the defendant, and declared that there was no case

adjudging that the goods were forfeited, because no

*323 *dog or cat, or other animal, came alive to the shore
;

that any such determination would be contrary to the

principles of law and justice ; that the very idea was shock-

« Lib. 3. 120. sec. 5.

^ N. T. Revised Statutes, vol. i. p. 690. Mass. Revised Statutes, 1835, part 1.

tit. 14. ch. 67. sec. 12. The colony laws of Massachusetts also preserved all -wrecks

for the owner, and did not follow the English law. Dana's Abr. vol. iii. 144.

Probably the statute law of other states is equally just. The acts of North Caro-

lina of 1801, 1805, 1817, 1818, on this subject, are founded, said Mr. Justice Story,

in 5 Mason's Rep. 477, on the principles of justice and humanity.

« 6 Burr Rep. 2732.
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in^ ; and that the coming ashore of a dog or a cat, alive, was
no better proof of ownership than if they should come ashore

dead ; that the whole inquiry was a question of ownership

;

and that if no owner could be discovered, the goods belonged

to the king, and not otherwise; and that the statute of 3

Edw. I. was not to receive any construction contrary to the

plain principles of justice and humanity.

After reading this interesting case, it appears rather sur-

prising that any contrary opinion should have been seriously

entertained in Westminster Hall, at so late a period as the

year 1771 ; and especially that Sir Wm. Blackstone should

have acquiesced, without any difficulty, in a different con-

struction of the statute of Westm. I.

But to return to the history of the law of property. The

title to it was gradually strengthened, and acquired great

solidity and energy, when it came to be understood that no

man could be deprived of his property without his consent,

and that even the honest purchaser was not safe under a de-

fective title.

The exceptions to this rule grew out of the necessities and
the p6licy of commerce ; and it was established as a general

rule, that sales of personal property in market overt, would

bind the property even against the real owner. The markets

overt, in England, depend upon special custom, which pre-

scribes the place, except that in the city of London, every

shop in which goods are exposed publicly to sale, is market

overt for those things in which the owner professes to trade.

If goods be stolen, and sold openly in such a shop, the sale

changes the property. But if the goods be not sold strictly

in market overt, or if there be not good faith in the buyer, or

there be any thing unusual or irregular in the sale, it

will not affect the validity of it as *against the title of *324

the real owner. ^ The common law, according to Lord

Coke,'' held it to be a point of great policy, that fairs and

markets overt should be well furnished ; and to encourage

* 5 Co. 83. 12 Mod. Rep. 521. Beacon's Use of the Law, ISY. Gam. Diff.tit

Market, K Shelley v. Ford, 5 Carr. d: Payne, ZIS. Markets overt were derived

from the Saxon laws, which would not allow a transfer of goods to be valid unless

made before witnesses.

^ 2 Inst. 713.
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them did ordain that all sales and contracts of any thing

vendible in markets overt, should bind those who had a

right ; but, he adds, that the rule had many exceptions, and

he proceeds to state the several exceptions, which show the

precision and caution with which the sale was to be conducted

so as to bind the property. It is the settled English law that

a sale out of the market overt, or not according to the usage

and regulations of the market overt, will not change the pro-

perty as against the real owner.* Thus we find, in the case

of Wilkinson v. King,^ that where the owner of goods had

sent them to a wharf in the borough of Southwark, where

goods of that sort are usually sold, and the wharfinger, without

any authority, sold the goods to a Txma fide purchaser, this

was considered not to be a sale in market overt so as to

change the property, but a wrongful conversion, for the wharf

was not a market overt ; and the purchaser was held liable

in trover to the true owner. So it is said to be a general rule

that goods obtained by a tort or criminal fraud, under colour

of a contract, may be taken by the vendor out of the hands

of the purchaser, or even of a purchaser from the tortious

vendee.''

It is understood that the English custom of markets overt

does not apply to this country
; (1) and the general principle

applicable to the law of personal property throughout civil-

ized Europe is, that neTnopl/iis juris in alium trcmsferre po-

test gucum ipse hahet. This is a maxim of the common and of

» 2 Blacks. Com. 449. Foxley's Case, 5 Co. 109. a. Peer v. Humphrey, 4

Neville & Manning, 430. S. C. I Harv. <fc Wall. Rep. 28. Bat a sale in market

overt will not bar the original owner of stolen goods, if he prosecute the thief

to conviction, and sue the person in whose possession they were at the time of the

convictioa This is by the statute of 21 Henry VHI. c. 11, and which was adopted

in Virginia, in 1792. Harwood v. Smith, 2 Term Rep. 750. Peer v. Humphrey,

uh. sub. Coke, 2 Jnst. 714. Burgess v. Coney, Trem. P. C. 315. But trover

will lie against the innocent purchaser of stolen goods, although no steps have

been taken to prosecute the thief to conviction. White v. Spettigue, 13 Meeson <t

Wehby, 603. S. 0. 1 Carr <fc Kirwan, 673.

> 2 Camph. N. P. 335.

"= Long on Sales by Rand, pp. 167, 168.

(1) It has been decided that there are no market everts in Vermont. The subject -was foDy

discussed, and the reasoning is strong against their existence in any of the states in the Union.

Griffllh T. Fowler, 18 Vemumi B. 390.
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the civil law;» and a sale ex vi termini, imports nothing

more than that the hona fide purchaser succeeds to the rights

of the vendor. It hasbeen frequently held in this coun-

try,'' that the English law of the market overt *had *325

not been adopted ; and consequently, as a general rule,

the title of the true owner cannot be lost without his own
free act and consent. How far that consent, or a due authori-

ty to sell is to be inferred, in many cases, for the encourage-

ment and safety of commerce, may be discussed in our future

inquiries." A radical defect of title in the possessor is, by

» Co. Liu. 309. Dig. 41. 1. 20. Pothier Traite du Contrat de Vente, 1. n. 7.

Ersk. Inst. 418. 1 Bell's Com. 281.

> Dame V. Baldwin, 8 Mass. Rep. 518. Wheelright v. De Peyster, 1 Johns.

Rep. 480. Hosack v. Weaver, 1 Yates' Rep. 4'78. Eaaton v. WorthiDgton, 6

Serg. tfc Rawle, 130. BiowniDg v. Magill, 2 Harr. & Johns. 308. M'Giew v.

Browder, 14 Martin's Louis. Rep. 11. Roland v. Gundy, 6 Hammond's 0. Rep.

202. Lance v. Cowen, 1 Dana's Ken. Rep. 195. Ventress v. Smith, 10 Peters'

XT. 8. Rep. 161. Hoffman v. Carow, 22 Wendell's Rep. 285. In that case it was

adjudged in the couit of errors, that an auctioneer who sold stolen goods was liable

to the owner in trover, though the goods were sold by him, and the proceeds paid

over to the thief, without notice of the felony. It was declared by statute in Penn-

sylvania, in 1780, that no sale of a stolen horse should operate to change the pro-

perty. This was before it was settled that we had no markets overt in this coun-

try in the sense of the English common law. In Scotland, the true owner may
reclaim his property, even from the bona fide purchaser in market overt. BelVs

Princip. sec. 627.

" The doctrine that possession carries with it the evidence of property, so as to

protect a person acquiring property in the usual coui'se of trade, is said to be limit-

ed to cash, bank bills, and bills and checks payable to bearer. Saltus v. Everett,

20 Wendell, 267. (1) By statute 6 Geo. IV. i;. 94, the consignee of goods from the

shipper is entitled to a lien in respect to money or negotiable securities advanced

for the shipper, without notice that the shipper was not the bona fide owner. And
any person intrusted with a bill of lading, or order for the delivery of the goods,

was to be deemed the true owner of the goods, so far as to give validity to any

sale or disposition thereof by deposit or pledge, if the buyer or pawnee had not

notice that such person was not the true owner. So, any person taking goods on de-

posit or pledge for a pre-existing debt from the party in possession, without notice

that he .was not the owner, acquires the right that was in the person making the

deposit or pledge. Any person may accept goods on any such document, on de-

posit or pledge from any factor or agent, with knowledge that he was a factor or

agent, and he will acquire the title or interest of the factor or agent. And any

person may contract for the purchase of goods from any factor, agent or consignee

in possession thereof, and make payment thereof with knowledge of such

(1) See, on this subject, Kingsbury v. Smith, 13 m Mzmp. B. 109. Eobinson t. Dauchy,

S Baa-Ti. S. C. Beip. 20.
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the general jurisprudence of Europe, available to the true

owner against creditors and purchasers; and there is such

a defect, when the person from whom the property' was ac-

quired was incapable of consent, or when the thing had been

stolen, or obtained by violence. The true owner, in those

cases, ' may vindicate his title. If goods be stolen, no title

passes from the felon to the hona fide purchaser. =• But this

is not the place to pursue further this inquiry. My object, at

present, is only to show how the right of the true owner to

property kept increasing in consideration and vigour, with

the progress of law from rudeness to refinement.

Title to property, resting originally in occupancy, ceased,

of course, upon the death of the occupant. Sir William

Blackstone considers the descent, devise and transfer of pro-

perty, political institutions, and creatures of the municipal

agency, provided the contract be made in the usual course of business, and -without

notice of any want of authority in the agent to sell and receive payment. The

true owner, prior to the sale or pledge, may recover from the factor or agent, or

his assignees, and from the buyer, the price of the goods, subject to his right of set-

off against the agent, and may recover the goods deposited or pledged on re-pay-

ment of the money or restoration of the negotiable paper advanced on security

thereof, and on payment of the money or restoration of the negotiable paper ad-

vanced by the factor or agent. So, he may recover from any person any balance in

hand, being the produce of the sale of the goods, after deducting the money or ne-

gotiable paper advanced on the security thereof.

' Fraud and breaches of trust are said not to be among the radical defects -which

-will absolutely annul the title of the subsequent bona fide purchaser; and Mr.

Bro-wn has, though I think mistakingly, contended, that cases of force and fear

stand on the same footing, for I apprehend that force and fear -will destroy the con-

tract entirely. Brown on Sales, Z^5. 1 BcH's Com. 281. 286, 287. 289. Mr. Bell

sho-ws, from the cases -which he cites, that it is not clearly settled in -what cases a

sale by a person in lawful possession will bind the real owner, if the sale be founded

on a breach of tr,ust. Vide infra, p. 514, note. If a bailee of property for a

special purpose sells it, the iona fide purchaser does not acquire a valid title.

Wilkinson v. King, 2 Campb. Rep. 335. Hartop v. Hoare, 3 Atk. 44. Hardman

T. Wilcock, 9 Bingham, 382, note. Galvin v. Bacon, 2 Fairfield, 28. Story on

Bailments, p. 79, 2d edit. But if the vendor delivers goods with the intention that

the property as well as the possession shall pass, a bonafide purchaser from a frau-

dulent vendee will hold the goods. Andrew v. Dietrich, 14 Wendell, 31. It is

sufficient for the purpose of protecting a bona fide purchaser, that the owner of

personal property confers an apparent rig!u ofproperty upon the vendor, as when

he sells goods and delivers possession, although the goods were obtained from him

fraudulently ; and he confers an apparent right of disposal, when he furnishes the

vendor with the external indicia of such light, or where a bill of lading is sent to a

coneignee with a power of transfer. Saltua v. Everett, 20 Wendell, 267.
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law, and not natural rights ; and tliat the law of nature sug-

gests, that on the death of the possessor, the estate should

become common, and be open to the next occupant. He ad-

mits, however, that for the sake of peace and order, the uni-

versal law of almost every nation gives to the possessor the

power to continue his property by will ; and if it be not dis-

posed of in that way, that the municipal law steps

*in and declares who shall be heir of the deceased.* As *326

a mere speculative question, it may be doubted whether

this be a perfectly correct view of the law of nature on this

subject. The right to transmit property by descent, to one's

own offspring, is dictated by the voice of nature.'' The uni-

versality of the sense of a rule or obligation, is pretty good

evidence that it has its foundation in natural law.<= It is in

accordance with the sympathies and reason of all mankind,

that the children of the owner of property, which he acquired

and improved by his skill and industry, and by their associa-

tion and-labour, should have a better title to it at his death

than tlie passing stranger. It is a continuation of the former

occupancy in the members of the same family. This better

title of the children has been recognised in every age and na-

tion, and it is founded in the natural affections, which are the

growth of the domestic ties, and the order of Providence. "^

But the particular distribution among the heirs of the blood,

and the regulation and extent of the degrees of consanguinity,

to which the right of succession should be attached, do un-

doubtedly depend upon positive institution ; and it seems to

be the general doctrine, founded on the history of all nations

and ages, that property in land, when such property began to

exist and to be recognised, was originally vested in the state

or sovereign, and derived by grant to individuals. <"

The power of alienation of property is a necessary incident

to the right of property, and was dictated by mutual conve-

nience and mutual wants. It was first applied to movables

;

' Cmn. vol. ii. eh. 1. 10—13.

^ Grotius, b. 2. eh. "7. sec. 5.

" Omni in re consensio omnium gentium lex natures putanda est. Sic. Tuscul.

Quasi, lib. 1. ch. 13.

'' Christian's notes to 2 Blades. Com. 1. Taylor's Elements of the Civil Law,

519. Toullier, Droit Civil Fran;aise, tome iii. pp. 121— 128.

« Grotius, b. 2. ch. 2. sec. 4. Ibid. ch. 3. sec. 4.



384 OF PERSONAL PROPERTY. [Part T.

and a notion of separate and permanent property in land

could not have arisen until men had advanced beyond the

hunter and shepherd states, and become husbandmen and

farmers. Property in land would naturally take a faster hold

of the affections ; and, from the very nature of the sub-

*327 ject, it would *not be susceptible of easy transfer, nor

so soon as movable property be called into action as

an article of commerce.

Delivery of possession was, anciently, necessary to the

valid transfer of land. "When actual delivery became incon-

venient, symbolical delivery supplied its place ; and as socie-

tygrew in cultivation and refinement, writing was introduced,

and the alienation of land was by deed.

The gratuitous disposition of land by will was of much
slower growth than alienations, in the way of commerce, for

a valuable consideration ; because the children were supposed

to have a right to the succession on the death of the parent;

though G-rotius considers disposition by will to be one of the

natural rights of alienation. =• In the early periods of the

English law, a man was never permitted totally to disinherit

his children, or leave his widow without provision.'' Testa-

ments were introduced by Solon into the Athenian common-

wealth, in the case in which the testator had no issue ; and

the Roman law would not allow a man to disinherit his own
issue, sui et necessarii hmredes, his natural and domestic

heirs or children, and their descendants, without assigning

some just cause in his will. The reason of the rule in the

civil law was, that the children were considered as having a

property in the effects of the father, and entitled to the man-

agement of the estate. The querela inojficiosi testamenti was

an action introduced in favour of the children, to rescind wills

made to their prejudice, without just cause. But the father

could charge his estate with his debt, and so render the

succession unprofitable ; and the children could, in that case,

abandon the succession, and so escape the obligation of the

debts. "^

In England, the right of alienation of land was long checked

> De Jure Belli, b. 2. ch. 6. sec. 14.

>> 1 Reeve's Hist, of the English Law, 11. Vide infra, vol. iv. p. 503.

" Dig. 29. 2. 12. Vide infra, vol. iv. p. 603.
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by tlie oppressive restraints of the feudal system, and the doc-

trine of entailments. All those embarrassments have befen

effectually removed in this country ; and the right to

acquire, to hold, to enjoy, to alien, to devise and to *trans- *328

mit property by inheritance, to one's descendants, in

regular order and succession, is enjoyed in the fullness and

perfection of the absolute right. Every individual has as

much freedom in the acquisition, use and disposition of his

property, as is consistent with good order and the reciprocal

rights of others. The state has set bounds to the acquisition

of property by corporate bodies ; for the creation of those ar-

tificial persons is a matter resting in the discretion of the go-

vernment, who have a right to impose such restrictions upon

a gratuitous privilege or franchise, as the sense of the public

interest or convenience may dictate. With the admission of

this exception, the legislature has no right to limit the extent

of the acquisition of property, as was suggested by some of

the regulations in ancient Crete, Lacedeemon and Athens ;*

and has also been recommended in some modern Utopian

speculations. A state of equality as to property is impossible

to be maintained, for it is against the laws of our nature ; and

if it could be reduced to practice, it would place the human
race in a state of tasteless enjoyment and stupid inactivity,

which would degrade the mind and destroy the hap-

piness of social life.'' *When the laws allow a free *329

circulation to_property by the abolition of perpetuities,

* Arist. Politics, by Gillies, b. 2. c. 8. Potter's Antiq. of Greece, vol. i. p. IST.

• Han-ington, in his Oceana, declared an Agrarian law to be the foundation of a

commonwealth ; and he undoubtedly alluded to the common interpretation and

popular view of the Agrarian laws in ancient Rome, and not to the new and just

idea of M. De Niebuhi', that those laws related only to leases of the public lands

belonging to the state. History of Rome, vol. ii. 116—131. The public lands be-

longing to the state in ancient Rome, and which kept enlarging with every con-

quest, were, in the early periods of its history, leased out, and mostly for pasturage,

to occupiers who were tenants at will to the state. And as large accessions of new
citizens accrued, there would be new allotments, which necessarily involved the

saciifice of many existing interests. The burghers or patricians had the exclusive

use of these lands while unallotted, not exceeding 500 jugera to each individual;

but when they were divided by Agrarian laws into small lots for cultivation, the

plebeian commoners took them, and this gave the Agrarian law such great and

just popularity. Dr. Arnold {History of Rome, vol. i. 160)''conclude8 that "if

amongst Ifiebuhi-'s countless services to Roman history any single one may claim

YoL. IL 25
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entailments, the claims of primogeniture, and all inequalities

of descent, the operation of the steady laws of nature will, of

themselves, preserve a proper equilibrium, and dissipate the

mounds of property as fast as they accumulate.

Civil government is not entitled, in ordinary cases, and as

a general rule, to regulate the use of property in the hands of

the owners, by sumptuary laws, or any other visionary

schemes of frugality and equality. The notion that plain,

coarse and abstemious habits of living are requisite to the

preservation of heroism and patriotism, has been derived from

the Roman and classical writers. They praised sumptuary

laws, and declaimed vehemently against the degeneracy of

their countrymen, which they imputed to the corrupting in-

fluence of the arts of Greece, and of the riches and luxury ofthe

world, upon the freedom and spirit of those " lords of human
Mnd," who had attained imiversal empire by means of

*330 the hardy virtues of the primitive ages.'' But *we
need only look to the free institutions of Britain and

our gratitude beyond the rest, it is his explanation of the true nature and character

of the Agrarian laws." Montesquieu, in his Spirit of Laws, b. 5. e. 3, 4, 5, 6, fre-

quently suggests the necessity of laws in a democracy establishing equality and

frugality. All schemes of that^ind are essentially yisionary, though they may
not be quite as extravagant as some of the reveries of Rousseau, Condorcet or

Godwin. In the code of laws compiled by Eng James, in 1606, for the new
colonies in America, a community of property and labour, for five years from the

settlement of each colony, was established. This was a temporary expedient ; but

the experiment upon this theory, in the colony of Virginia, proved it to be an in-

tolerable restriction, leading to idleness and immorality, and to be destructive of

all the ordinary motives to human industry. [Slith't History of Virginia, Jiobert-

son's America, b. 9. Bancroft's Eittory, voL i. p. 161.) The experiment of a com-

munity of lands, goods and labour at New-Plymouth, made in the first years of

tiie colony, was found to be injurious even with that small, simple and pious band

of emigrants; and the institution of separate property, in 1623, had a sudden and

very beneficial effect in exciting a spirit of industry. {Morton's New-England

Memorial, 93. Baylies Historical Memoir, voL i, pp. 120. 158.) The state of

equality docs not suit the present condition of man, and whenever it has been

attempted, it has checked civilization and led to immorality, and destroyed freedom

of action and enjoyment Mr. Young, the learned editor of the " Chronicles of the

Pilgrim Fathers," Boston, 1841, says, (p. 84,) that the joint stock association of the

Pilgrims was a partnership, forced upon them by necessity, and dissolved as soon

as possible, and that there never was any community of goods among them, as that

phrase is commonly imderstood.

» No author was more distinguished than Sallust for his eloquent invectives against

.riches, luxury and the arts, which he considered as having corrupted and destroyed
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her descendants, and the prosperity and freedom which they

cherish and protect, to be satisfied that the abundant returns

of industry, the fruits of genius-, the boundless extent of com-

merce, the exuberance of wealth, and the cultivation of the

liberal arts, with the unfettered use of all these blessings, are

by no means incompatible with the full and perfect enjoy-

ment of enlightened civil liberty. No such fatal union neces-

sarily exists between prosperity and tyranny, or between
wealth and national corruption, in the harmonious arrange-

ments of Providence. Though Britain, like ancient Tyre, has

her " mercfiants who are princes, and her traffickers the hon-

ourable of the earth," she still sits "very glorious in the midst

of the seas, and enriches the kings of the earth with the mul-

titude of her riches and of her merchandise." Nor have the

polished manners and refined taste for which France has been
renowned in modern ages, or even the effeminate luxury of

her higher classes and of her capital, been found to damp her

heroism, or enervate her national spirit. Liberty depends es-

sentially upon the structure of the government, the adminis-

tration of justice, and the intelligence of the people, and it has

very little concern with equality of property and frugality of

living, or the varieties of soil and climate.^

the Roman republic. Among other acquired vices, he says, the Romans had

learned to admire statues, pictures, and fine wrought plate. Sal. Cat. c. 11.

Juvenal painted the mighty evils of luxury with the hand of a master. In a satire

devoted to the delineation of extreme profligacy, he relieves himself for a moment
by a brief but lively sketch of the pure and rustic virtues of the old Romans. He
recurs again to the desolations of wealth and luxury, and rises to the loftiest strains

of patriot indignation

:

Seevior armis

Zuxuria incubuit, victumgue ulcissilur orbem.

Sat. 6.V. 291, 292.

» The sumptuary laws of ancient Rome had their origin in the twelve tables,

which controlled the wastefulness of prodigals, and unnecessary expenditure at

funerals. The appetite for luxury increased with dominion and riches, and sumptu-

ary laws were from time to time enacted, from the 666th year of the city down to

the time of the emperors, restraining, by severe checks, luxury and extravagance

in dress, furniture and food. They were absurdly and idly renewed by the most

extravagant and dissipated rulers ; by such conquerors as Sylla, Julius Csesar and

Augustus. The history of those sujnptuary laws is given in Aulius Gellius, b. 2.

ch. 24. See, also. Suet. J. Ccesar, sec. 43. And T. Arnold's History of the later

Roman Omnmonwealth, ch. 4.

During the middle ages, the English, French and other governments were
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*331 *ETery person is entitled to be protected in the en-

joyment of liis property, not only from invasions of

it by individuals, bnt from all unequal and undue assessments

on the part of government. It is not sufficient that no tax or

imposition can be imposed upon the citizens, but by their

representatives in the legislature. The citizens are en-

*332 titled *to require that the legislature itself shall cause

aU public taxation to be fair and equal in proportion to

the value of property, so that no one class of individuals, and

no one species of property, may be unequally or unduly as-

sessed. = (1) •

equally with the aocient RomaDS, accustomed to limit, by positive laws, the exteut

of private ezpeuses, entertaiDments and dress. Some traces of these sumptuary

laws existed in France as late as the beginning of the last century, and in Sweden

in the latter part of it Hallam. on the Middle Aget, vol. iLp. 287. CatteaiCi

View of Sweden. Sodsley's Annual Register, 176Y. The statute of 10 Edw. ILL,

entitled statutum de cibariis utendis, was the most absurd that ever was enacted.

It prescribed the number of dishes for dinner and supper, and the quality of the

dishes. Dr. Adam Smith, in his Wealth of Nation*, justly considers it to be an

act of the highest impertinence and presumption for kings and rulers to pretend to

watch over the economy and expenditure of private persons. The wages of labour,

and the prices of commodities and economy in dress, were regulated by law in the

earliest settlement of Massachusetts. Winthrop't Hist, of New-England, by

Savage, voL i p. 31, note. lbid.Yo\. L pp. 116. 140. 143. Laws of Massachusetts,

1641, 1647, and published in the digest of colony statutes, 1675. Such "good

orders," says Hubbard, " expired with the first golden age in this world." But he

was mistaken, for in 1777 there was a report made by a committee in congress,

recommending to the several atates to regulate, by law, the price of labour, manu-

&ctures and internal produce, and the charges of inn-holders. Journals of Con-

gress, November 22d, 1777. In pursuance of the su^estion, it appears that, in

1778, there were acts of the legislature of Connecticut and New-York, (and

probably of other states,) limiting the price of labour, and the products of labour

and tavern charges. The statute of New-York was suspended within three

months after it was passed, and repealed within the same yean Corporation

ordinances, in some of our cities, have frequently regulated the price of meat in the

market. Such laws, if of any efiScacy, are calculated to destroy the stimulus to

exertion ; but in fact they are only made to be eluded, despised and broken. And
yet the regulation of prices in inns and taverns are still the practice in New-Jersey

and Alabama, and perhaps in other states ; and the rates of charges are, or were

until recently, established in those states by the county court, and a£Bxed up at

inns, in like manner as the rates of toll at toll-gates and bridges.

» Property taken and appropriated to public uses or easements, as highways.

(1) "DomicU" and " resvlence" are not synonymons. A person can have two places of

residence, bnt lie can have but one domicU. Where a person resides part of the year in the
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A just and perfect system of taxation is still a desideratum

in civil government ; and there are constantly existing well-

founded complaints, that one species of property is made to

sustain an unequal,' and consequently, an unjust pressure of

the public burthens. The strongest instapce in JS^ew-York,

and probably in other states, of this inequality, was in the as-

sessments of taxes upon waste and unproductive lands ; and

the oppression upon this description of real property has been

so great as to diminish exceedingly its value. This property is

assessed in each town, by assessors residing in each town, and

whose interest it is to exaggerate the value of such property,

in order to throw as great a share as possible of the taxes to

be raised within the town upon the non-resident proprietor.

The unreclaimed lands, which the owner finds it impossible

to cultivate or even to sell, without great sacrifice, and which

produce no revenue, are assessed, not only for such charges

as may be deemed directly beneficial to the land, such as

making and repairing roads and bridges, but for all the wants

and purposes of the inhabitants. The lands are made aux-

iliary to the maintenance of the poor, and the destruction of

wild animals ; and the inhabitants of each town have been

left to judge, in their discretion, of the extent of their wants.

Such apower vested in the inhabitants of each town, of raising

money for their own use, on the property of others, has pro-

duced, in many instances, very great abuses and injustice. It

bridges, tm-npikes, rail-roads, and the erections necessary or incident thereto, and

buildings for public uses, as court houses, churches, school houses, Ac, are not a

proper subject for taxation, and are generally exempt as being works for public

ase and benefit. Inhabitants of W. v. "W. R. R. Com. 4 Metcalf B. 554. The

constitution of Arkansas declares a sound principle, in saying that all property

subject to taxation shall be taxed according to its value, and the value to be

ascertained by laws making the same equal and uniform, and that no one species

of property should be taxed higher than another species of property of equal value,

art. 9. In New-Hampshire, the law gives a very efficient power to the collector of

taxes. The collector is not bound to search for property on which to distrain, but

if the party does not pay the tax on due notice, the collector may arrest his person,

unless he produces property sufficient, and with an indemnity as to title, if required.

Kiusley v. Hall, 9 N. H. Rep. 190.

conntry, and part of the year in the city of New-York, and has his place of business in the city,

he was properly assessed as a resident of the city, under the act of 2Sth March, 1850. Bartlett

T. The Mayor, 5 SanOf. 3. C. R. ii.
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has corrupted the morals of the people, and led to the jplunder

of the property of non-resident landholders. This was carried

to such an enormous extent in the county of Franklin as to

awaken the attention of the legislature, and to induce them

to institute a special commission to inquire into the frauds

and abuses committed under this power, and also to with-

draw entirely from the inhabitants of new towns the power

of raising money by assessments upon property for

*333 *the destruction of noxious animals.'^ The ordinance

of congress of July 13th, 1787,'' passed for the go-wern-

ment of the north-western territory, anticipated this propen-

sity to abuse of power, and undertook to guard against it by

the provision, that in no case should any legislature within

that territory tax the lands of non-resident proprietors higher

than those of residents. There is a similar provision in the

constitution of Missouri, and one still broader in that of the

state of Illinois. It is declared, generally, in that of the lat-

ter state, that the mode of levying a tax shall be by valuation,

so that every person should pay a tax in proportion to the

value of his property in possession.

The duty of protecting every man's property, by means of

just laws, promptly, uniformly and impartially administered,

is one of the strongest and most interesting of obligations on

the part of government, and frequently it is found to be

the most diflScult in the performance. Mr. Hume<= looked

upon the whole apparatus of government as having ultimately

no other object or purpose but the distribution of justice.

The appetite for property is so keen, and the blessings of it are

so palpable and so impressive, that the passion to acquire is

incessantly busy of active. Every man is striving to better

his condition ; and in the constant struggles and jealous col-

lisions between men of property and men of no property,

the one to acquire and the other to preserve ; and between

debtor and creditor, the one to exact and the other to evade

or postpone payment; it is to be expected, especially in popu-

lar governments, and under the influence of the sympathy

"L.N.Y. 8688. 4S. ch. 26. sec. 9, 10. ch. 126.

Journals of the Confederation Congress, voL xii. p. 58.

• Essays, Tol. i. p. 35.
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whicli the poor and unfortunate naturally excite, that the im-

partial course of justice, and the severe duties of the lawgiver,

should, in some degree, be disturbed. One of the objects of

the Constitution of the United States was to establishjustice ;

and this it has done by the admirable distribution of

its powers, and the *check8 which it has placed on the *334:

local legislation of the states. These checks have

already, in their operation, essentially contributed to the pro-

tection of the rights of property.

Government is bound to assist the rightful owner of pro-

perty, in recovery of the possession of it, when it has been

unjustly lost. Of this duty there is no question. But if the

possessor of land took possession in good faith, and in the

mistaken belief that he had acquired a title from the rightful

owner, and makes beneficial improvements upon the land, it

has been a point of much discussion, whether the rightful

owner, on recovery, was bound to refund to him the value of

the improvements. This was the question in the case of

Green v. Biddle^^ which was largely discussed in the Su-

preme Court of the United States, and which had excited a

good deal of interest in the state of Kentucky. The decision

in that case was founded upon the compact between the

states of Yirginia and ,Kentucky, made in 1789, relative to

lands in Kentucky, and therefore it does not touch the ques-

tion 1 have suggested. The inquiry becomes interesting, how
far a general statute provision of that kind is consistent with

a due regard to the rights of property. The Kentucky act

of January 31st, 1812, declared, that the hona fide possessor

of land should be paid, by the successful claimant, for his

improvements, and that the claimant must pay them, or elect

to relinquish the land to the occupant on being paid its es-

timated value in its unimproved state.

^

• 8 Whealon, \.

^ This act or occupant law was held by the Supreme Court of the United States

to be unconstitutional. The legislature of Kentucky then passed the act of Janu-

ary 7th, 1824, with a view to counteract the decision in Green v. Biddle; and it

subjected to forfeiture, without office found, or judgment, all patented lands of

more than one hundred acres, unless the owner, by the 1st of August, 1825, caused

a ratable portion of the land to be culttTated, and, on forfeiture, the title was to

vest in the occupant. This act was held by the Kentucky courts to impose an

arbitrary, unjust, oppressive and illegal condition upon tlie patentees, and was m
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By tlie English law and the common law of this country,

the owner recovers his land by ejectment, without being sub-

jected to the condition of paying for the improvements which

may have been made upon the land. The improvements are

considered as annexed to the freehold, and pass with the re-

covery. Every possessor makes such improvements at his

peril.* But if the owner be obliged to resort to chan-

*335 eery for assistance in the recovery of the rents and '^pro-

fits. Lord Hardwicke once intimated, in Burner v.

Fortescue^ that the rule of the civil law, which is more equi-

table on that point than the English law, would be adopted;

and consequently the honafids possessor would be entitled to

deduct the amount of his expense for lasting and valuable

improvements, from the amount to be paid, by way of dama-

ges, for the rents and profits. The same intimation was given

in the court of errors in ITew-Tork, in Mun^ay v. Ooverneur •,'^

and that in the equitable action at law for the mesne profits,

the defendant might have the value of his improvements de-

ducted by way of set-ofi". These were extra judicial dicta /

and there is no adjudged case, professing to be grounded up-

on common law principles, and declaring that the occupant

of land was, without any special contract, entitled to payment

for his improvements, as against the true owner, when the

latter was not chargeable with having intentionally laid

by and concealed his title. "^ "We have a statute in Ifew-

violation of {heir grants, and unconstitutional and void. Gaines v. Buford, 1 Danela

Ken. Rep. 481.

* Frear v. Hardenbergh, 5 Johns. Rep. 272. This is the rule in the Scotch law,

as to improvements made by a tenant for his accommodation. Lord Stair's Insti-

tutions, vol. I 137. edit. 1832.

l 3 Atk. Rep. 134.

• 2 Johns. Cases, 441.

^ The suggestion in the cases referred to in the text, have been considered as

forming just ground for mitigation of damages in an action for the mesne profits

;

and the value of permanent improvements, made in good faith, has been allowed,

to the extent of the rents and profits claimed by the plaintiff Hylton v. Brown,

C. C, April, 180S. Wharton's Dig. tit. Ejectment, pL 74. Jackson v. Loomis, 4

Cewen's Rep. 168. RuAmi, Ch. J., in Dowd v. Fawcett, 4 Dev. N. C. Rep. 95. A
court of equity, on a bill for rents and profits, after a recovery at law against a

bona Jide possessor, for valuable consideration, will allow for beneficial improve-

ments. (1) Greenr.'Biddle, 8 Wheaton's Rep. in—SI. Bright v. Boyd, 1 S<OTy«

(1) See Lamar v. Minter, 13 Ala. E. 81.
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York relative to lands, in what was formerly called the mili-

tary tract, which declares that the settler on those lands, un-

der colour of a ionafide purchase, should not be divested of

his possession or recovery by the real owner, until the former

had been paid the value of his improvements made on the

land, after deducting thereout a r^sonable compensation to

the owner for the use and occupation of the land.=- This act

is as broad, and liable to the same objections that have been

made against the Kentucky statute. There are similar

statute provisions in Maine, Massachusetts, *New- *336

Hampshire, Vermont, Virginia, Alabama, Ohio and

Elinois.'' So far as the statute in New-Hampshire was retro-

Rep. 418. 495. Matthews v. Davis, 6 Humphrey's Te?tn. R. 324. Judge Green,

in tbis last case, said, that the case of Bright v. Boyd was the first case in which

the bona fide purchaser was allowed compensation against the true owner for his

beneficial improvements.

» X. N. T. April 8th, 1813, ch. 80.

^ Jones V. Carter, 12 Mass. Rep. 314. Stat, ofMass. 1807, ch. 1f>. Withington

V. Corey, 2 N. H. Rep. 116. Brown v. Storm, 4 Vermont Rep. 37. Gaige v.

Ladd, 5 ibid. 266. Statutes of Ohio, 1831, p. 261. Bank of Hamilton v. Dudley's

Lessee, 2 Peters' U. S. Rep. 492. The statute law in Massachusetts, New-Hamp-

shire and Vermont, (1) is called the Betterment Law, and it is admitted in 2 Pick.

Rep. SOT, to have altered the common law in this respect. In the Massachusetts

Revised Statutes of 1833, part 3. tit. 3. ch. 101, it is provided generally in the writ

of entry upon disseisin for the recovery of any estate or freehold, that the tenant

shall be entitled, incase ofjudgment against him, to compensation for the value of

buildings or improvements made by him, or those under whom he claims, provided

he, or those under whom he claims, had been in possession for six years before suit

brought, or for a less time, if he held them under » title which he had reason to

beheve good. The amount is to be assessed by the jury on suggestion on re-

cord of the claim. The amount allowed may be set off against the rents and

profits. The demandant may also require to have the value of the land without

the improvements ascertained, and he may relinquish the land on being paid the

price, and which the tenant must pay, or lose the value of his improvements. In

Maine it is held that Betterments are not an interest in land, within the statute of

frauds, and they pass by a parol assignment. Lombard v. Ruggles, 9 Cheen R. 62.

The statute law of the several states, allowing the bona fide occupants entering

under the idea that they had purchased a title in fee, confines the claim to the

value of the increase of the land by reason of the improvements made. The

statutes of Ohio, under the occupying claimant law, allow a defendant pasaessing

lands under claim of title, as well for his improvements made before his title com-

menced as for those made after. Lessee of Davis v. Powell, 13 Ohio R. 308.

The statute of Virginia of 1832, is confined to the case of lands lying west of the

(1) See Strong v. Hunt, 20 Yt. B. 614.
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spective, and extended to past improvements made before it

was passed, it has been adjudged, in the circuit court of the

United States for the district ofNew-Hampshire, to be uncon-

stitutional, inasmuch as it divested the real owner of a vested

title to the possession, and vested a new right in the occupant,

upon considerations altogSther past and gone.* The statute

in ISTew-Hampshire applied only to cases of a lona fide pos-

session of more than six years' standing, and only to the in-

Alleghary mountaiDB, and it is confined to the bona fide occupants of land under

government grants. So, tlie claim on the part of the defendant to have the im-

provements assessed, and paid before execution issues, on recovery in ejectment, is

confined, in Alabama, to defendants deriving title under the United States or a

Spanish grant. TovXmin's Dig. 1823, p. 470. In Tennessee they continue to

adhere to the sterner English rule ; and, in the case of Nelson v. Allen and Harris,

(1 Terger, 360,) it was held that a statute of 1813, giving to the defendant in

ejectment as against the rightful owner, the value of improvements made upon the

land, was unconstitutional and void. But it was admitted, that upon a bill in

equity fur mesne profits, after a judgment in ejectment, the defendant might avail

himself of a bona fide possession, and limit the account to the commencement of

the suit, provided he was ignorant of all the facts and circumstances relating to his

adversaiy's title. See the provisions of the act of 1813, Statute Law of Tennessee,

1836, pp. 267. 381 ; and see the acts of 1797 and 1805, giving to the bonafide pos-

sessor, under colour of title, and duly evicted by better title, a right to recover the

value of his improvements. Statute Laws of Tennessee, p 380. On the other

band, the Commissioners appointed to revise the Civil Code of Pennsylvania, in

their Report in January, 1835, proposed, that on a recoveiy in ejectment of lands

against a defendant, who entered and held and improved the same under colour of

title and with good faith, he might suggest upon record, in the nature of a bill in

equity, his claim to allowance for his improvements ; and if the court should deem

the facts alleged sufficient in equity to entitle him to the relief sought, they should

have power to afford and enforce it, and provision is made for the case. The Re-

vised Statules of Illinois, edit. 1833, p. 416, and of Indiana, 1838, p. 261, exempt

the person evicted from land, to which his record title appeared plain from any

action for mesne profits prior to notice of adverse claims, and they allow him, on

eviction, for lasting and valuable improvements made before due notice, first de-

ducting damages (if any) for waste, &c See Jones v. Jones, 4 Gill R. 87. Held,

in Ohio, that where an agent, without sufficient power, sold land, his vendee can-

not claim compensation for improvements. Reynolds v. Cordery, 4 McLean, 159.

In Georgia, a vendee legally evicted may recover in equity the value of his im-

provements. Bryant v. Hambrick, 9 Oeo. R. 133. The claim of a sub-vendee for

the value of his improvements is superior to that of the vendee for repayment of

the purchase money. Madeira v. Hopkins, 12 .B. Monroe R. 595.

To constitute a person occupant of lands so as to entitle him to the notice pre-

scribed by law, on sales for taxes, he must hold the land with intention to enjoy it.

Smith V. Sanger, 4 Gomst. R.516.

» Society for the Propagation of the Gospel v. Wheeler, 2 Gall. Rep. 105.



Lee. XXXIV.] OF PERSONAL PROPERTY. 395

creased value of the land by means of the improvements

;

and the real owner is allowed the mesne profits. The justice

of that statute has been ably vindicated in the case of With-

ington v. Corey^'^ in cases not within the reach of the decision

in the circuit court of the United States.

The rule of the civil law was, that the hona fide possessor

was entitled to be reimbursed, by way of indemnity, the ex-

penses of beneficial improvements, so far as they augmented

the property in value ; and the rule was founded on the prin-

ciple of equity, that nemo debet locupletari aliena jactura.^

It is not the amount of the expenses, strictly so considered, but

only the amount so far as they augmented the property in

value, that the claimant ought, in equity, to refund. But

there are difficulties in the execution of this rule. The ex-

penses may have been very costly, and beyond the abili-

ty of the claimant to refund, and he may have a *just *337

affection for the property, and it might have answered

all his wants and means in its original state without the im-

provements. The Roman law allowed the judge to modify

the rule, according to circumstances, and permitted the occu-

pant to withdraw from the land the materials by which it

was improved." In many, and indeed in most cases, that

mode of relief would be impracticable ; and Pothier^ pro-

poses to reconcile the interests of the several parties by al-

lowing the owner to take possession, upon condition that the

repayment of those expenditures, by instalments, should re-

main a charge upon the land.e There are embarrassments

and difficulties in every view of this subject ; and the several

state laws to which I have alluded, do not indulge in any of

these refinements. They require the value of the improve-

ments to be assessed, and, at all events, to be paid ; and they

are strictly encroachments upon the rights of property, as

» 2 iV. Hamp. Rep, 115.

•> Dig. 6. 1. 48. 65. Inst. 2. 1. 30. 32. Dig. 50. 1*1. 206. Gh-otius, b. 2. ch. 10.

sec. 1, 2, 3. Piiff. 6. 4. c. 7. 8ec. 61. Bell's Com. p. 139. sec. 538.

<= Dig. 6. 1. 38.

^ Traite du Droit de Propriete, TSo. SiT.

1 The rule in the Roman law, allowing to the bona fide possessor of land com-

pensation for his beneficial repairs and meliorations expended upon his estate, as

against the rightful claimant, is very fully and learnedly discussed in the American

Jurist and Law Magazine, No. 4. art. 9.
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known and recognised by the common law of the land. There

were, however, peculiar and pressing circumstances which

were addressed to the equity of the lawgiver, and led to the

passage of those statutes in reference to waste and unculti-

vated lands in a new country, and where the occupant was

not liable to any imputation of negligence or -dishonesty.

The titles to such lands had, in many cases, become exceed-

ingly obscure and difficult to be ascertained, by reason of

conflicting locations, and a course of fraudulent and despe-

rate speculation ; and it is impossible not to perceive and feel

the strong equity of those provisions. But in the ordinary

state of things, and in a cultivated country, such indulgences

are imnecessary and pernicious, and invite to careless

*338 intrusions upon the *property of others. There arebut

very few cases in which a person may not, with rea-

sonable diligence and cautious inquiry, discover whether a

title be clear or clouded ; and caveat emptor is a maxim of

the common law which is exceedingly conducive to the secu-

rity of right and title. Ifo man ought to be entitled to these

extraordinary benefits of a iona fide possession of land, unless

he entered and improved, in a case which appeared to him,

after diligent and faithful inquiry, to be free from suspicion.

There is no moral obKgation which should compel a man to

pay for improvements upon his own land, which he never

authorized, and which originated in a tort.^^ The provisions

of the Napoleon, Code on this subject have been adopted in

Louisiana ; but it has been decided, by the supreme court of

that state, that a hona fide possessor ceases to be one, as soon

as the defects in his title are ifnade hnown to Mm. He is not

necessarily in bad faith from the time a suit be commenced,

for he still may have a confidence in the goodness of his title.''

» 4 Peteri U. S. Eep. 101. S. P.

•> In Louisiana the principle of compensation, according to the doctrine of the Ro-

man law, has been adopted ; and if the owner evicts a, bona fide possessor, he has bis

election to pay the person evicted the valne of the materials and workmanship em-

ployed in putting improvements on the property, or to reimburse him the enhanced

value which they confer on it. Civil Code, art. 495 ; and until they are reimbursed, he

has a right to retain the property. Id. 3416. Porter, J., in Daquin v. Coiron, 20

Martins Louis. Rep. 609. 615—620. Packwood v. Richardson, 1 ibid. 405. It is

stated in Pearce v. Frantum, 16 Louis. Rep. 423, that by the Spanish law of the

Partida, the party evicted, whetlier he possessed in good or bad faith, was not
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But there are many cases in which the rights of property

must be made subservient to the public welfare. The maxim
of law is, that a private mischief is to be endured rather

than a public inconvenience. On this ground rest the rights

of public necessity. If a common highway be out of repair,

a passenger may lawfully go through an adjoining private

enclosure. » So, it is lawful to raze houses to the

*ground to prevent the spreading of a conflagration.'' *339

These are cases of urgent necessity, in which no action

lay at common law by the individual who sustained the in-

jury; but private property must, in many other instances,

yield to the general interest." The right of eminent domain,

or inherent sovereign power, gives to the legislature the con-

trol of private property for public uses, and for public uses

bound to deliver up the premises to the owner until he was reimbursed for neces-

sary repaii'8 ; and Merlin (1 Repertoire du Jurisprudence verba amelioration,) lays

down the same as a settled rule. The Code Napoleon, art. 1663, declares, that if

at the time of the eviction the property sold has risen in value, even without the

buyer having contributed thereto, the seller is bound to pay him, not only the original

price and the profits, but the amount of the value above the price of the sale, even

though the event which had quadrupled the value was not and could not be fore-

seen. Touillier, title 3 des contrats. No. 285. This was also the law of Louisiana,

under the code of 1808. Succession of Dunford, 11 Hob. Louis. Rep. 183.

» Absor V. French, 2 Show. Rep. 28. Young's Case, 1 Lord Raym. 125. This

principle does not apply to the case of a private way. The right is confined to

public highways out of repair. Taylor v. Whitehead, Doug. Rep. 745. So, an

entry upon another's land may be justified in cases of overruling necessity, or to

recover property carried on another's ground by the force of the elements, without

the owner's fault or power to prevent it. Choke, J., 6 Ed. 4. 1. Domat's Civil

Law,h. 2. tit 9, sec. 2. art. 3, 4. See infra, p. 568.

>> Dyer's Rep. 36. b. 2 Bulst. 61 Arg., and several cases from the Year Books,

there cited. Case of the King's Prerogative v. Saltpetre, 12 Co. 13. Mouse's Case,

12 Coke, 63. 1 Dallas' Rep. 363, M'Kean, Ch. J. Buller, J., in Governor, &a. v.

Meredith, 4 Term Rep. 191.

" In the city of New-York, by statute, (2 R. L. 368,) in case a building be de-

stroyed by order of the city magistracy, to stop a conflagration, the city must in-

deninify the owner, unless it be a case in which the building would have been

inevitably destroyed by the fire if it had not been pulled down or blown up.

Mayor of New-Yoi-k v. Lord, 11 Wendell, 285. But the remedy of the owner is

said to be limited to the amount of the assessment made according to the statute,

and the corporation of New-York is not liable to an action at common law for

compensation for the loss of property so destroyed by order of the magistracy.

Russell V. the Mayor of New-York, 2 Denio, 461. The remedy under the act does

not extend to allow a recovery in damages for merchandise in the building when
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only, a Eoads may be cut througli the cultivated lands of

individuals without their consent; but in New-York, and

generally in the other states, it must be done by town ofiScers

of their own appointment, upon the previous application of

twelve freeholders ; and the value of the lands and amount

of the damages must be assessed by a jury, and paid to the>

owner. •> So lands adjoining the New-Tork canals were made
liable to be assumed for the public use, so far as was neces-

sary for the great object of the canals ; and provision was

made for compensation to the individuals injured, by the

assessment and payment of the damages."= (1) In these and

destroyed, and being the property of a third person. Stone v. The Mayor, &c. of

New-Yorlc, 25 Wendell, 167. (2)

» Grotius, b. 1. ch. 1. sec. 6. Ibid. b. 2. ch. 14. sec. 1. Hid. b. 3. ch. 19. sec. 1.—
ch. 20. sec. 1. Puff. b. 8. ch. 5. sec. 7. Bynlc. Quasi. Jur. Pub. b. 2. 16. Vattel,

b. 1. ch. 20. sec. 244. Esprit des Loix, torn. iii. 203. Gardner T. Village of New-

burgb, 2 Johns. Ch. Rep. 162. Louisville C. & C. Rail-Road v. Chappel, 1 Pice's

S. G. Pep. 383. Ce Domain Eminent, n'a lieu que dans une n6cessit6 de I'^tat.

Puff, par Barbeyrac, ibid.—Biens publics qui appartiennent i. I'fitat, qui doivent

servir pour la conservation de i'etat, s'appellant le Pomain de VJEtat, Puff, ibid,

sec. 8. Here the distinction is clearly marked between the eminent domain and

the public domain, or domain of the state ; and for the rights of the latter, as vested

in the United States, see vol. i. 257. But M. Proudhon, in bis IVaite du Domaine

Public, makes a material subdivision of this second branch of domain, and applies

the public domain to that kind of property which the government holds as mere

trustees for the use of the public, such aa public highways, navigable rivers, salt

springs, Ac, and which are not as of course, alienable, and the domain of the state,

which applies only to things in which the state has the same absolute property aa

an individual would have in like cases. See the American Jurist, 'So. 37. p. 121.

^ N.Y. Revised Statutes, vol. i. pp. 514, 515.

« The damages may be assessed in any equitable and fair mode, to be provided

by law, without the intervention of a jury, inasmuch as trial by jury is only re-

quired on issues in fact, in civil and criminal cases in courts of justice. Beekman

V. Saratoga and Schenectady Rail-Road Co. 3 Paige, 45. Bonaparte v. C. & A,

(1) Where land talieu and used for the canal was afterwards abandoned by the state, and the

canal diverted : held, that the land reverted to the original owner. People v. White, 11 Barh. R. 26.

(2) The right to destroy property in cases of extreme emergency, as to prevent the spread of a

conflagration, is not the exercise of the right of eminent domain, nor the taking of it for public

use ; but is a right existing at common law, founded on the plea of necessity, and may be exer-

cised by individuals. The American Print Worlis v. Laurens, 1 Zabriskie^s {2f. J.) B. 248.

But a municipal corporation has not the right to tear down a dam, lawfully erected, under pre-

tence that it was a nuisance, endangering the health of the city. Clark v. Mayor of Syracuse,

13 Buirb. R. 82. Parkham v. The Justices, &c. 9 Georgia B. 841. On taking land, in the ex-

ercise of the right of eminent domain, payment to a husband of the full value of his land, vests

the title in the public, discharged from the wife's inchoate right of dower. Moore v. Mayor,

i Sana/. S. 0. B. 466.

,
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other instances "which might be enumerated, the interest of

the pubhc is deemed paramount to that of any private indi-

vidual ; and yet, even here, the Constitution of the United

States, and of most of the states of the Union, have imposed

a great and valuable check upon the exercise of legislative

power, by declaring that private property should not be taken

for public use without just compensation. A provision for

compensation is a necessary attendant on the due and consti-

tutional exercise of the power of the lawgiver to deprive an
individual of his property without his consent ; and this prin-

ciple in American constitutional jurisprudence is founded on

natural equity, and is laid down by jurists as an acknow-
ledged principle of universal law."-

Rail-Road Co. 1 Baldwin's C. G. XI. S. Rep. 205. Rail Road Company v. Davis, 2

Bev.&Batt.N. 0. Sup. a iJ«p. 451.464. Willyaid v. Hamilton, 7 Ohio Rep. 115.

Louisville C. & 0. Rail-Road v. Chappel, 1 Rice's S. 0. Rep. 383.

» Grotius, Be Jure B. Jt P. b. 3. u. 19. sec. 1.—ch. 20. sec. 1, Puff. Be Jure,

Nat. et Qent. b. 8. ch. 5. sec. 3. 1. Bynk. Quaist. Jur. Pub. b. 2. ch. 15. Vattel,

b. 1. ch. 20. sec. 244. Heinec. Mem. Jur. et Nat. b. 2. ch. 8. sec. 170. The better

opinion is, that the compensation, or offer of it, must precede or be concurrent with

the seizure and entry upon private property under the authority of the state. The
government is bound, in such cases, to provide some tribunal for the assessment of

the compensation or indemnity, before which each party may meet and discuss

their claims on equal terms ; and if the government proceed without taking these

steps, theii' officers and agents may and ought to be restrained by injunction. The
process of injunction was granted by the court of chanceiy in Gardner v. Village

of Newburgh, and it was also sustained by the Supreme Court of Louisiana in a

like case. 2 Johns. Ch. Rep. 162. Henderson v. Mayor, &c. of New-Orleans, 5

Miller's Louis. Rep. 41 6. The Civil Code of Louisiana, art. 489, had declared that

there must be the previous indemnity, and so did the Code Napoleon, art. 545, and
the coastitational charier of Louis JlVIII. The provision in our American con-

stitutions is essentially the same, though not in the same words precisely, and it

would seem to require the same construction. Several of them declares that private

property shall not be taken for public use wiihoict full compensation being made.

The settled and fundamental doctrine is, that government has no right to take

private property for public purposes without giving a. just compensation; and

it seems to be necessarily implied, that the indemnity should, in cases which will

admit of it, be previously and equitably ascertained, and be ready for reception

concurrently in point of time with the actual exercise of the right of eminent domain.

This point was ably discussed in Thompson v. Grand Gulf R. R. and Banking Com-

pany, 3 Howard, 240, and the decision was, that the compensation must precede

the seizure of private property for public uses. This was also the opinion of

Chancellor Walworth, of New-York, in Lyon v. Jerome, 26 Wendell, 497. But it

is not to be understood that a statute assuming private property for public

purposes, without compensation, is absolutely void, so as to render all persons
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*S4cQ *It undoubtedly must rest, as a general rule, in the

wisdom of tlie legislature, to determine when public

acting in execution of it trespassers. Some of the judicial dicta seem to go that

length, but others do not. 12 Serg. <i Rawle, 366. 21% 20 Johns. Rep. 745. In

Core V. Thompson, 6 Wendell, 634, it was held that neither the payment nor the

asseesment need precede the opening of a road over the land of an individual.

The compensation may have been prorided for without constituting part and

parcel of the act itself, and I think the more reasonable and practical construction

to be, that the statute would be prima facie, good and binding, and suflBcient to

justify acts done under it, until a party was restrained by judicial process, founded

on the paramount authority of the constitution.

In Bonaparte v. C. <t A. Rail-Road Co. 1 Baldmn's G. C. U. S. Rep. 205, it

was held that a law taking private property for public use, without providing

for compensation, was not void, for it may be done by a subsequent law. But the

execution of the law will be enjoined until the provision be made, and the payment

ought to be simultaneous with the actual appropriation of the property. It is ad-

mitted that even a statute franchise, as a toll-bridge or road, must yield to the

sovereign right of eminent domain, and may be impaired or taken away, and ap-

propriated to public uses whenever the public exigencies require it, for a fran-

chise is fixed and determined property ; but it must be on the condition of making

just compensation to the proprietors. Even if the damage be merely consequen-

tial or indirect, as by the creation of a new and rival franchise in a case required

by public necessities, the same compensation is due, and the cases of Thurston v.

Hancock, 12 Mass. Rep. 220, and Callender v. Marsh, 1 Pick. Rep. 418, are erro-

neous, so far as they contravene such a palpably clear and just doctrine. IfA be

the owner of a mill, and the legislatm-e authorize a diversion of the water-course

which supplies it, whereby the mill is injured or ruined, is not that a consequential

' damage to be paid for ! The solid principle is too deeply rooted in law and justice

to be shaken. Gardner v. Village of Newburgh, 2 Johns. Ch. Rep. 1.39. Story,

J, in Charles River Bridge v. WaiTcn Bridge, 11 Peters' Rep. 638. 641. The just

compensation to the owner for taking his property for public uses without his

consent, means the actual value of the property in money, without any deduction

for estimated profit or advantages accruing to the owner from the public use of his

property. Speculative advantages or disadvantages, independent of the intrinsic

value of the property from the improvement, are a matter of set-off against each

other, and do not affect the dry claim for the intrinsic value of the property

taken. (1) Jacob v. City of Louisville, 9 i)ana'«iJep. 114. In Symonds v. City of

Cincinnati, 14 Ohio R. 147, it was adjudged that it was a competent matter of

defence in a suit for compensation for the value of private property taken for

public use, to show the increased benefit conferred on the owner by the appropria-

tion, as a set-off against the value of the property taken. The case was ably dis-

cussed, and Mr. Justice Read, who dissented from the decision, contended that the

owner was entitled to the value of his property taken without the deduction of any

reflecting advantage. In Rail-Road Company v. Davis, 2 Dev. & Bolt. N. O. Rep.

(1) It was 60 decided in the case of Tlie People v The Mayor, .tc. of Brooklyn, G Bari. 8. C.

B. 209. Bat this decision has been rerersed by the conrt of appeals, in March, ISol. i Comst.

419.
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uses require the assumption of private property ; but if they

should take it for a purpose not of a public nature, as if the

451, it wa3 held that payment of the compensation and the assessment of the

quantum might be made subsequently, and need not necessarily precede the entry

and possession under the statute authority ; and that the legislature was not re-

stricted to a mere easement in the property, but might take the entire interest of

the individual, if it deemed the public exigency to require it ; and that though a

rail-road company be a private corporation, and its outlays and emoluments private

property, yet the road is a public highway and for public uses, and the absolute

property may be vested in the compauy. The questions in that case were ably

discussed in the opinion delivered by Oh. J. Ruffin ; and if the doctrine of the court

should be deemed rather latitudiuary in respect to the legislative right of eminent

domain, it is to be observed that the constitution of North Carolioa has no express

provision declaring that "private property shall not be taken for public uses with-

out just compensation." But though it be not a constitutional principle, yet the

principle exists with stringent force, independent of any positive provision.

There is no such provision in the constitution of South Carolina ; and it was
accordingly held, after an able discussion, that the legislature had a right to cause

,

roads to be opened, and materials taken for keeping them in repair, without the

consent of the owner of the private property, and without making compensation.

Several of the judges were not satisfied with the decision, as respected the absence

of compensation, and especially in the delegation of such power to the commis-

sioners of roads. The opinion of Mr. Justice Richardson, in support of the duty

of making compensation, was very elaborate and powerful. The State v. Dawson,

3 Hill's Rep. 100.

In ancient Rome, such respect was paid to the rights of private property, that a

scheme of the censors, B. C. 179, to supply the city with water by means of an

aqueduct, was defeated by the refusal of a proprietor to let it be carried through

his lands ; and at a subsequent period, the senate decreed that it should be lawful

to take from the adjoining lands of individuals the materials requisite for the re-

pairs of aqueducts, upon an estimate of the value or damages to be made by good

men, and doing at the same time the least possible injury to the owners. When a

private house was injured by a public road or aqueduct, the Emperor Tiberius paid

the damage on petition by the party to the senate. Tacit. Ann. b. 1. § 75. So,

in London, by an act of parliament as early as 1 544, the corporation of the city

was invested with the power to enter upon and appropriate private property re-

quisite for the purpose of supplying the city with wat# ; but the ground needed

was to be appiaised by three or four different persons appointed by the Lord

Chancellor, and to be paid for within one month after possession taken. See

King's Memoir on the Croton Aqueduct, with a learned and very interesting Pre-

liminary Essay, pp. 25. 27. 51.

The exercise of the legislative power of eminent domain was learnedly discussed

in the case of Bloodgood v. M. & H. Rail-Road Company, 14 Wendell, 51. S. C.

18 76. 1.59; and it was held by the court, in the last resort on en'or, that the legis-

lature might authorize rail-road companies to enter upon and appropriate private

property in land for the use of the road, so far as it became indispensably necessary

for the purpose of the road
;
provided, provision be made in the act for the assess-

ment and payment to the owner of the damages incurred. If the provision was

YoL. n. 26
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legislature should take the property of A. and give it to B.,

or if they should vacate a grant of property, or of a franchise,

made, it was held to be sufficient, and that the damafes need not be actually

ascertained and paid previous to the entry and appropriation of the property. See,

also, Fletcher v. The Auburn & Sy. R. Road, 26 Wendell, 462. 464. (1) This is the

construction given to English statutes in like cases, and frequently, as Lord Den-

man observed, the amount of compensation cannot be ascertained until the work is

done. Lister v. Lobley, 1 Adol. tb Ellis, 124. But in Doe v. Georgia R. R. & B.

Com. 1 Kelly, 524, it was held that the title to the property assumed for the

road did not pass from the original owner until the prescribed compensation was

actually made. And in some of the railway acts in England, the company is pro-

hibited from entering ou the land, without consent, until the ascei'taincd compensa-

tion is paid or tendered. So in Mississippi, the damages for land taken for a rail-

road must first be paid before the right to the use of it becomes vested. Stewart v.

R. R. Company, 1 Smedea & M. 668. It rests with the legislature to judge of the

cases which requii-e the operation of the right of eminent domain, and it may be

applied to the case of roads, turnpikes, railways, canals, ferries, bridges, (fee., pro-

vided there be, in the assumption of the property, evident utility and reasonable

accommodation as respects the public. Cotrill v. Myrick, 3 Fairfield, 222. Dyer

V. The Tuscaloosa Bridge Company, 2 Fortei's Rep. 296. Harding v. Goodlett, 3

Yerger, 41. Chancellor Walworth, in 18 Wendell, 14, 16. The Supreme Court of

Massachusetts, in Boston Water Power Co. v. Boston and Worcester Rail-Road Co.,

January, 1840, 23 Pick. Bep. 360, held that the right of eminent domain might be

exercised in the cases of franchise as well as of personal property, in proper cases,

and on making due compensation. There is no doubt of it. Pi'operly in a fran-

chise is not more sacred than private property in land under a patent, and the

principle was declared in the case of Bonaparte above mentioned. The doctrine of

the cases in 14 and 18 Wendell appears to settle the principle of constitutional

law upon a reasonable and practicable foundation. See, also, the strong and clear

case of the Louisville 0. &, C. Rail-Road Co. v. Chappel, 1 Ric^s S. C. Rep. 383,

and of Backus v. Lebanon, \l N. H. Rep. 19, to the same point. But a statute in-

corporating a company to take private property without consent of the owner, for

the construction of a bridge, and maMng no provisionfor his indemnity, is uncon-

stitutional and void. Thatcher v. Dartmouth Bridge Co. 18 Pickering, 501, and

in the case of Sinnickson v. Jackson, 4 Sarrison's N. J. Rep. 1 29, the creation of a

dam across a navigable water by an individual, under the authority of a statute

providing no remedy toiftbe owner of a meadow overflowed by means of the dam,

was held to be an injury, for which the owner had his remedy by action for

damages. (2) And in Taylor v. Porter, 4 Bill's Rep. 140, it was held that pri-

vate propei-ty could not be taken, nor a private road established for private use,

not even by a legislative act, without the consent of the owner, and that any statute

doing it was unconstitutional. It can only be taken by statute for public uses, and

not even then without just compensation to the owner. Ch. J. Nelson dissented on

(1) Smith V. Holman, T Bari. S. C. Sep. 416.

(2) The legislature cannot, by declaring a river navigable -which is not so, deprive the ripa-

an proprietors ofthe use of the water for hydraulic purposes, without rendering them compen-

alion. Wallier v. The Board of Public Works, 16 Ohio B. 640.
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under the pretext of some public use or service, such cases

would be gross abuses of their discretion, and fraudulent

attacks on private right, and the law would be clearly uncon-

stitutional and void, a Heal property, and the rights and

the ground that the laying out private roads over the lands of others, to accommo-

date one or more individuals, and without the consent of the owner, was within the

right of eminent domain, and justified by that principle and by immemorial usage.

I apprehend that the decision of the court was founded on just principles, and that

taking private property for private uses, without the consent of the owner, is an

abuse of the right of eminent domain, and contrary to fundamental and constitu-

tional doctrine in the English and American law. (1) See ante, p. 13, and note 6.

ibid, and the cases supra in this note, and see the subsequent note a. The revised

constitution of New-York, of 1846, has settled this question differently, for it de-

clares that private roads may be opened in the manner to be prescribed by law,

but the person to be benefited must first pay the damages to be assessed. Ai't. 1.

§7.(2)

The principle of not taking private property for public uses, without due com-
pensation to the owner, has become an acknowledged one in the Scotch law, and is

to be found in the British statute of 1 A 2 William IV. c. 43, relative to roads and
highways. BelVs Principles of the Law of Scotland, pp. 173, 114.

» Wilkinson v. Leland, 2 Peters' U. S. Rep. 653. Hardin v. Goodlett, 3 Yerger's

Rep. 41. Case of Albany-street, 11 Wendell, 149. In the matter of John and
Cherry-street, in New-York, 19 ibid. 659. Ch. J. Parker, in Rice v. Partman, 16

Mass. Rep. 330. Norman v. Heist, 5 Watts <& Serg. 171. Varick v. Smith, 6

Paiffe, 146, HI. 159, 160. S. P. The opinion of the vice-chancellor in the last case

contained a spirited vindication of the constitutional sanctity of private property,

against the abuses of the right of eminent domain. See, also, the able and
elaborate opinion of Chancellor Bibb, of the Louisville chancery court in Kentucky,

in the case of Applegate and others v. Lexington and Ohio Rail-Road Company,

decided in November, 1838, in which case an injunction was granted after

argument, enjoining the defendants from running cars and carriages, by steam

or otherwise, upon their rail-road along the main street in the city of Louisville.

It was adjudged to be a common nuisance, with special damage, a pui'prestui'e

amounting to a nuisance, and a disturbance of easements annexed by grant to pri-

vate estates, of privileges secured by statute; and that the right of eminent

domain did not authorize the legislature to delegate to any private person or

company the lawful power of disturbing private right and property for their own

(1) So declared in Embury v. Conner, 8 Comst. JR. 611. But the party -whose property is talten,

may, even by parol acts and declarations, renounce the consfitutional provisions in his favour,

and the property will pass, notwithstanding the statute of frauds.

(2) If in grading a public highway a hill be cut down, or an embankment raised adjacent to

the premises of a citizen, whereby he suffers inconvenience, it is dwrnmAmi absque i/n^ii/ria; and

the same rule applies where a corporation succeeds to the rights of the public. Benedict v. Goit,

8 Boj-l. S. C. It. 459. Graves v. Otis, 2 mWs N. T. Rep. 466. 1 Pick. B. 418. Eadcliff v. The
Mayor, 4 C&mst. 195. The law authorizing a municipal corporation to grade and improve streets,

at the expense of the owners of lands benefited by the improvement, is valid and within the

legitimate exercise of the power of taxation. People v. The Mayor, 4 Comst, li. 419.
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privileges of private corporate bodies, are all held by grant

or charter from government, and it would be a violation of

contract, and repugnant to the Constitution of the United

States, to interfere with private property, except under the

limitations which have been mentioned.

But though property be thus protected, it is stUl to be un-

derstood that the lawgiver has a right to prescribe the mode

use and emolumcDt. But this decree was afterwards reviewed in the Kentucky

court of appeals, and modified, and the injuDction against the ranning of cars on

the railway on Main-street, in the city of Louisville, by the Lexington and Ohio

Rail-Road Company, dissolved. The court of appeals, in the strong opinion de-

livered by Chief Justice Robertson, declared, that upon the facts in the case, the

running of rail-road cars, by horses or steam, through the street, was not a nuisance,

but conducive to the public interest and prosperity of Louisville—that the legisla-

ture could constitutionally exert her eminent domain, in taking private property

for public use, through the instramentality of a rail-road company—that private

corporations, establishing turnpikes and rail-roads, may, in this respect, be deemed

public agents, and may take private property for public uses, on making just com-

pensation—that no compensation was requisite in this case, as the street was

dedicated to public uses, and the rail-road, with locomotive steam cars, was no

nuisance or purpreaiure, nor inconsistent with the object of the street, which was

otherwise in full use as a public highway—that though the grant from the corpo-

ration, of the privilege of making a railway through the street, might be productive

of some inconvenience, it was greatly overbalanced by the public benefit, resulting

from the use of the rail-cars. Lexington and Ohio Rail-Road v. Applegate, 8

Dana's Rep. 289. Case of Philadelphia and Trenton Rail-Road Company, 6

Wharlim's Rep. 25. S. P. But in Cooper v. Alden, Harrington's Mich. Ch. Rep.

'12, an injunction to stop a rail-road through a street in the city of Detroit was

granted. The rule for or against such a right may be governed by the circum-

stances and sound discretion of the case. In the case of the Hudson and Delaware

Canal Co. v. N. T. and Erie R. R. Co. 9 Paiges Rep. 323, the remedy in chancery

by injunction was admitted, if the constraction of a rail-road would work imminent

danger to the works of a canal company previously and lawfully constructed, and

to the use of them.(l)

(1) In the case of The First Baptist Chnreh, &c. T. Sch. & Troy E. E. Co. 5 Barl). S. C. Rep.

79, it was held, that an action would lie against a rail- road company for a nuisance, ic running

cars, ringing bells, blowing off steam, &c., in the neighbourhood of a church, on the Sabbath, to

the disturbance of a congregation there engaged in worship. The action was brought in the

name of the church in its corporate capacity. But a contrary decision was made in The First

Baptist Church, cfec. v. The Utica, &o. E. E. Co. 6 Barb. S. C. Rep. 313. The law on the subject

must therefore be considered as unsettled in New-York.

The construction of a rail-road through the streets of a city does not amount to an infringe-

ment of private rights, provided the passage is left free and unobstructed to the public at large.

The owners of property bounded on the streets have no private or exclusive right to, or property

in, the use or enjoyment of them. It belongs to the corporation, the ouners of the legal title to

the eoil, to manage and regulate the use of the streets. Drake v. Hudson Kiver E. E. Co. 7

^rb. 8. C. Rep. 508. 8 Id. 459.
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and manner of using it, so far as may be necessary to pre-

vent tlie abuse of the right, to the injury or annoyance of

others, or of the public. The government may, by general

regulations, interdict such uses of property as would create

nuisances, and become dangerous to the lives, or health, or

peace, or comfort of the citizens. Unwholesome trades,

slaughter-houses, operations offensive to the senses, the de-

posit of powder, the application of steam-power to propel

cars, the building with combustible materials, and the burial

of the dead, may all be interdicted by law, in the midst of

dense masses of population, on the general and rational prin-

ciple, that every person ought so to use his property as not to

injure his neighbours, and that private interests must be

made subservient to the general interests of the community.*

» Puff. b. 8. ch. 5. sec. 3. Vattel, b. 1. ch. 20. sec. 246. 255. Cowp. Rep. 269.

Com. Dig. tit. By-Laws, C. Willes' Rep. 388. The Corporation of New-York v.

Coates, 1 Cowen's Rep. 585. Tlie State t. Tupper, Dudley's S. 0. Law and Eq.

Rep. 135. In the case of Tanner v. The Trustees of the Village of Albion, 5 HilVs

N. Y. R. 121, it was held, that a bowling alley kept for gain or hire in the village,

was a nuisance at common law, and erections of cveiy kind, adapted to sports or

amusements, having no useful end, and notoriously fitted up and continued in order

to make a profit for the owner, were nuisances. They were temptations to idle-

ness and dissipation, and apt to draw together great numbers of disorderly persons.

The observations of the court were exceedingly stringent but wholesome, and the

doctrine and cases of 1 Hawk. P. 0. Oh. 32. H. 6. Hall's Case, 1 Mod. 76. 2 Keb.

546. Rex v. Dixon, 10 Mod. 335. Rex v. Higginson, 2 Burr, 1232. Rex v. Moore,

^ B. & Adol. 184. Nolin v. Mayor and Aid. of Franklin, 4 Yerger, 163, were

referred to with approbation. So if a mill-dam be a nuisance, it may be restrained

by injunction. 3 IredelFs N. G. Rep. in Eq. 301. But a person may not enter

upon anothei''s land to abate a nuisance, without =• previous notice or req^uest to

the owner of the land, except under special circumstances. Jones v. Williams, 11

Meeson <fc Welahy, 176. (1) Aa the Constitution of the United States, and the con-

stitution of several of the states, in terms more or less comprehensive, declare the

right of the people to keep and bear arms, it has been a subject of grave discussion,

(!) Persons who commit nuisances in the lands of strangers, are liable for their continuance,

even though they cannot enter and remove them without making themselves liable to an action

Smith V. Elliott, 9 Barr^e E, 845. See, also, Waggoner v. Jermaine, 3 Denials B. 806. In this

case it was held that the vendor, who had erected a nuisance on his own land, prior to a sale

with warranty, was liable for damage occurring subsequently.

To maintain an action on the case for nuisance, the plaintiff must show injury to himself

distinct from that which he suffers with the rest of the community. Seelly v. Bishop, 19 ComaU

B. 128. Smith v. Lockwood, 13 Barb. B. 209. A bowling alley kept for gain is a nuisance at

common law. State v. Haines, 30 Maine B. 65.

The principle on which equity interferes by injunction to restrain a nuisance. Is the inadequacy

of the remedy at commou law ; and it is on the groundof injury to property that the jurisdiction

of equity rests. Attorney-General v. Sheffield Gas Co. 19 JEn-g. L. S K B. 639.
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in some of the state courts, whether a statute prohibiting persons, when not on a

journey, or as travellers, from wearing or carrying concealed weapons, be constitu-

tioDaL There has been a great diflference of opinion on the question. In Kentucky,

Tennessee and Mississippi, the decisions are understood to be against the validity

of the prohibition, whereas in Indiana, Alabama and Arkansas, they are in favour

of it. (Bliss V. The Commonwealth, 2 LittaU's Hep. 90. The State v. Reid, 1

Alabama Rep. If. S. 612. The State v. Mitchell, 3 Black/. Hep. 229. The State

V. Buzzard, 4 Arkansas Rep. 18.) In Tennessee there is a statute law of a penal

character against wearing the bowie-knife, but none against caiTying fire-arms.

The statute in Georgia is broader and more extensive. Hotchkiss' Code of Laws,

p. 739. But in Georgia the statute prohibition has been adjudged to be valid so

far as it goes to suppress the wearing of ai-ms secretly, but unconstitutional so far as

it prohibits the bearing or carrying arms openly. Wuna v. State of Georgia, 1

Kelly, 243. As the practice of carrying concealed weapons has been often so

atrociously abused, it would be very desirable, on principles of public policy, that

the respective legislatures should have the competent power to secure the public

peace, and guai-d against personal violence by such a precautionaiy provision.



LECTUEE XXXY.

OF THE NATTJEE AND VAEIOUS KINDS OF PEBSONAL PEOPEETY.

Peesonal- property usually consists of things temporary

and movable, but includes all subjects of property not of a

freehold nature, nor descendible to the heirs at law.''

The division of property into real and personal, or mo-

vable and immovable, is too obvious not to have existed in

every system of municipal law. Except, however, in the term

* It includeis not only every thing movable and tansrible which can be the subject

of property, but may include thlDga quasi-movable, as tenants' fixtures, and quasi-

tangible, as choses in action. Spontaneous productions aud fruits of the earth

•while ungathered, are considered as belongiug to the freehold, and descend to the

heir. Oom. Dig. tit. Biens, H. 3 ; but they are liable to distress for rent and on

execution as chattels. See infra, vol. iii. pp. ill. 479. The products of annual

planting and cultivation, or the fructus industricB, as, for instance, a growing crop,

are also so far deemed personal property that they may be distrained or sold by

the owner, or taken on execution as such. Craddock v. Riddlesbarger, 2 Dana's

Ken. Rep, 206, 207. Vide infra, vol. iv. pp. 467, 468, as to the rule on that subject

between vendor and vendee. Shares in bank and other corporations, with a capital

apportioned in shares assignable for public accommodation, but holding real estate,

are, nevertheless, personal property, and this is the general doctrine of Ameiican

law. Hilliard's Abr. vol. i. 18, and cases in Massachusetts, Rhode-Island,

North Carolina and Ohio, are cited to show it. They were so made by statute in

Connecticut, in 1818, though in Kentucky they have been adjudged to be real

estate, as, see infra, vol. iii 459. n. And so they were in Connecticut, prior to the

statute of that state, as, see Welles v. Cowles, 2 Conn. Rep. 567. In England,

shares in companies acting on land exclusively, as rail-road, canal and turnpike

companies, are held to be real estate. Drybutter v. Bartholomew, 2 P. Wms. 127.

Buckeridge v. Ingram, 2 Veaey,jr. 653. In this last case the vexed question was

elaborately discussed, whether such an interest was real or personal estate.

Shares in canals and rail-roads are said to be generally, though not always, per-

sonal property, and they are in England made personal by several acts of parlia-

ment. Williams on the Principles of real Property, int. ch. The American doc-

trine is the most convenient ; and corporations of the nature alluded to are gene-

rally created with a declaration in the charter, that the shares are to be regarded

as personal estate.
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of prescription, the civil law scarcely made any difference in

the regulation of real and pei-sonal property. But the juris-

prudence of the middle ages was almost entirely occupied

with the government of real estates, which were the great

source of political power, and the foundation of feudal gran-

deur. . In consequence of this policy, a technical and

*34:1 very artificial *system was erected, upon which the

several gradations of title to land depended. Chattels

were rarely an object of notice, either in the treatises or re-

ports of the times, prior to the reign of Henry VI.^ They
continued in a state of insignificance until the revival of trade

and manufactures, the decline of the feudal tenures, and the

increase of industry, wealth and refinement, had contributed

to fix the affections upon personal property, and to render the

acquisition of it an object of growing solicitude. It became,

of course, a subject of interesting discussion in the

*34:2 courts of justice ; and being less complicated in *its

tenure, and rising under the influence of a liberal com-

merce and more enlightened maxims, it was regulated by

principles of greater simplicity and more accurate justice.

By a singular revolution in the history of property and man-

ners, the law of chattels, once so unimportant, has grown into

a system which, by its magnitude, overshadows, in a very

considerable degree, the learning of real estates.

I. Chattel is a very comprehensive term in our law, and

includes every species of property which is not real estate or

a freehold. The most leading division of personal property

is into chattels real and chattels personal. Chattels real are

interests annexed to or concerning the realty, as a lease for

years of land ; and the duration of the term of the lease is

immaterial, provided it be fixed and determinate, and there

be a reversion or remainder in fee in some other person.*" It

is only personal estate if it be for a thousand years. <= Falling

below the character and dignity of a freehold, it is regarded

as a chattel interest, and is governed and descendible in the

» Reeves Hitlory of the EtiglUh Law, vol. iiL pp. 15. 369.

•> Co. Utt. 118. b. 2 Blacks. Com. 386.

' Co. Liu. 46. a. Case of Gay, 5 Mass. Rep. 419. Brewster v. Hill, 1 N. H.

Rep. 350.
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same manner. It does not attend the inheritance, for, in that

case, it would partake of the quality of an estate in fee.

There are, also, many chattels, which, though they be even

of a movable nature, yet being necessarily attached to the

freehold, and contributing to its value and enjoyment, go

along with it in the same path of descent or alienation. This

is the case with the deeds and other papers which constitute

the muniments of title to the inheritance ;^ and also with

shelves and family pictures in a house, and the posts and

rails of inclosures.'' So, also, itis understood that pigeons in

a pigeon-house, deer in a park, and fish in an artificial

pond, go with *the inheritance as heir looms to the *343

heir." But heir looms are a class of property distinct

ixovafixtures ; and in modern times, for the encouragement of

trade and manufactures, and as between landlord and tenant,

many things are now treated as personal property which

seem, in a very considerable degree, to be attached to the

freehold. The law of fixtures is in derogation of the original

rule of the common law, which subjected every thing affixed

to the freehold to the law governing the freehold ; and it has

grown up into a system of judicial legislation, so as almost to

render the right of removal of fixtures a general rule, instead

of being an exception. The general rule, which appears to be

the result of the cases, is, that things which the tenant has

affixed to the freehold for the purpose of trade or manufac-

tures, may be removed, when the removal is not contrary to

any prevailing usage, or does not cause any material injury

to the estate, and which can be removed without losing their

essential character or value as personal chattels.'^ The cha-

racter of the property, whether personal or real, in respect to

fixtures, is governed very much by the intention of the owner.

» Lord Coke said that charters, or muDiments of title, might be entailed. Go.

lAlt. 20. a. In the Scotch law, a jewel or a picture may be entailed. 2 BelVs

Com. 2. Heritable bonds and ground rents follow the freehold. 2 Ihid. 3. The

tenant for life is prima facie entitled to retain the custody of the title-deeds, and

the remainder-man is not entitled to call them out, except for some specific purpose.

Shaw V. Shaw, 12 Price's Exch. Rep. 163

'' Herlakenden's Case, 4 Oo. 61. Cooke's Case, Maoris Rep. 111. pi. 316.

Liford's Case, 1 1 Co. 60. b.

' Co. lAtt. 8. a.

^ Trappes v. Harter, 3 Tyrwhites Rep. 603. Cook v. Ch. T. Comp. 1 Denio, 92.
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and the purposes to whicli the erection was to be applied.

,

Thus, things set up by a lessee, in relation to his trade, as

fats, coppers, tables and partitions, belonging to a soap-boiler,'

may be removed during the term. The tenant may take

away chimney-pieces, and even wainscot, if put up by him-

self;'' or a cider-miU and press erected by him on the land,*

or a pump erected by him, if removable without material in-

jury to the freehold.'! So, a building resting upon blocks,

and not let into the soil, has been held a mere chattel.^ A
post wind-mill, erected by the tenant,^ and machinery for

spinning and carding, though nailed to the floor,? and cop-

per-stills, and distillery apparatus, and potash kettles,

*344 though *fixed or set on arches,'" are held to be per-

sonal property. On the other hand,' iron stoves, fixed

to the brickwork of the chimneys of a house, have been ad-

judged to pass with the house, as part of the freehold, in a

' Poole's Case, 1 Salk. Rep. 368. Kettles and boilers in a tannery, and stills in

a distillery, are not fixtures, but personal property. 1 Missouri Rep. 508. 3 Ibid,

207. On the other hand, iron salt-pans in salt-works erected by the tenant, and the

pans resting on brick-work, not allowed to be removed, as being parcel of the works

to be left in good repair. Mansfield v. Blackbume, 6 Binff. N. 0. 426.

i' Ex parte Quincy, 1 Atk. Rep. ill.

' Holmes v. Tremper, 20 Johns. Rep. 29.

^ Giymes v. Boweren, i Moore d; Payne, 143. 6 Bing. Rep. 43T.

' Naylor v. Collinge, 1 Taunt. Rep. 21.

' The King v. Londonthorpe, 6 I'erm Rep. 377. See, also. The King v. Inhabit-

ants of Otley, 1 B. d: Adolph. 161. In Maine, this notion of movable fixtures

was can-led so far as to allow an action of trover for a saw-mill built by A. on the

land of B., with his consent, when occupation was refused. Russell v. Richards, 1

Fairfield's Rep.i29. Tapley v. Smith, 18 Maine Rep. 12. S. P. So, in England,

a wooden barn, erected on a foundation of brick and stone, is not a fixture, and

may be removed by the tenantj and trover will lie for it. (1) Wansbrough v. Mo-

ton, 4 Adolp. & Ellis, 884.

s Cieson v. Stout, 17 Johns. Rep. 116. Tobias v. Frances, 3 Vermont JJcp.425.

Tafife V. Warnick, 3 Blackf. Ind. Rep. 111.

Reynolds v. Shutter, 5 Comen's Rep. 323. Raymond v. White, 7 ibid. 318.

Wetherbee v. Foster, 5 Vermont Rep. 136.

(1) But sheds on pouts mast be removed within the term, or they will vest iD the landlord,

Beckwith v. Boyce, 9 Mins. R. 560. A tenant was allowed in Mississippi to remove an hy-

draulic press, fixed in the ground, walled up with solid masonry, and nailed to the building,

it being necessary to the business for which he occupied the building. Finney v. Watkins,

18 MUs R. 291. See Vanderpoel v. Van Allen, 10 Barb. R. 157, in which articles attached by

leathern belts were held to be chattels and not fixtures. Dubois v. Kelly, 10 Barb. R. 496.

Wiltshear v. Oottrell, 18 Sng. L. & E. R. 143.
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case where the house was set off on execution to a creditor, a

But in another case in the same court, between mortgagor

and mortgagee, the possessor, on the termination of that rela-

tion, was allowed to take down and carry away buildings

,

erected by him on the land, and standing on posts, and not

so connected with the soil but that -they could be removed

without prejudice to it.'' The tenant may also remove articles

put up at his own expense for ornament or domestic conve-

nience, unless they be permanent additions to the estate, and so

united to the house as materially to impair it, if removed,

and when the removal would amount to a waste. The right

of removal wiU depend upon the mode of annexation of the

article, and the eflfect which the removal would have upon

the premises."

Questions respecting the right to what are ordinarily called

fixtures, or articles of a personal nature affixed to

*the freehold,'^ principally arise between three classes *34:5

» Goddard v. Chase, 1 Mass. Rep. 432.

' Taylor T. TowDsend, 8 Mass. Kep.ill. But fixtures erected by the mortgagor

are annexed to the freehold, and cannot be removed until the debt be paid. Butler

V. Page, 1 Metcalf, 40.

' Buskland v. Butterfield, 2 Brod. & Bing. 54. In Burgas Com, on Colonial and

Foreign Laws, vol. ii. pp. 6—31, the rules respecting fixtures, not only in the English

law but in the civil law and the codes of other nations, are collected. See, also,

Treatise on Fixtures, by Amos & Ferard, ch. 2. sees. 3, 4. This valuable treatise

has collected the numerous cases on the subject of fixtures, and traced and stated

the subtle distinctions arising therein, with clearness and accuracy. Under the

head of ornamental fixtures, hangings, tapestry and pier-glasses, marble or other

ornamental chimney-pieces, marble slabs, window-blinds, and wainscots fastened

with screws, have been included ; and, under the head of articles put up by the

tenant for domestic use and convenience, and allowed to be removed during the

term, are enumerated grates, stoves, iron backs to chimueys, fixed tables, furnaces,

coppers, cofifee-millB, malt-mills, jacks, cupboards, iron ovens, <tc. Ibid. In the

case of Blood v. Richardson, in the New-York superior court of common pleas, in

1831, the tenant was held to be entitled to remove a grate and other fixtures put

up by him for his own accommodation ; and in Gaffield v. Hapgood, 17 Pick. Rep.

192, a fire-frame fixed in the fire-place was held to be a fixture removable by the

tenant during the term. The law of fixtures, in its application to the relation

of landlord and tenant, partakes of the liberal and commercial spirit of the times.

^ It was said by the barons, in Sheen v. Rickie, Bests Exeh. Rep. East. Term,

1839, that fixtures do not necessarily mean things affixed to the freehold. It only

means something fixed to another, and which the tenant has the power of remov-

ing. But I apprehend that the ordinary meaning is the appropriate and legal

meaning, and which is, thingsfixed in a greater or less degree to tlie really. It is
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of persons : 1. Between heir and executor ; and there

the rule obtains with the most rigour in favour of the inherit-

ance, and against the right to consider as a personal chattel

anything which has been affixed to the freehold. » (1) 2. Be-

tween the executor of the tenant for life, and the remainder-

man or reversioner ; and here the right to fixtures is consi-

dered more favourably for the executors. 3. Between land-

lord and tenant ; and here the* claim to have articles consi-

dered as personal property is received with the greatest lati-

tude and indulgence. 4. There is an exception of a broader

extent in respect to fixtures erected for the purposes of trade,

and the origin of it may be traced back to the drawings of

modern art and science.'' Lord Ellenborough, in Elwes v.

Maw,'' went through aU the cases from the time of the Tear
Books, and the court concluded that there was a distinction

between annexations to the freehold for the purposes of trade

or manufacture, and those made for the purposes of agricul-

ture ; and the right of the tenant to remove was strong in the

one case and not in the other. It was held that an agricul-

clearly settled, said Baron Parke, in Mixsball v. Lloyd, 2 Meeson & W. 459, that

every thing substantially and permanently affixed to the soil, is in law a fixture.

The principal thing must not be destroyed by the accessary, nor a serious injury

inflicted to some important building, unless the building itself be only an accessary

' to the fixture, as an engine-house, to coyer it. The principle seems to be, that the

fixture must be adapted to the enjoyment of the realty, and more or less annexed

to it.

» The New-York Revised Statutes, vol. iL p. 83. sec. 6, 1, 8, declare that things

annexed to the freehold, or to any building for the purpose of trade or manu-

facture, and not fixed into the wall of the house, so as to be essential to its sup-

port, go to the executor as assets ; and that all other things annexed to the free-

hold descend to the heir or devisee. The chancellor, in House v. House, 10 Paige,

163, supposed the legislatm'e here intended to put the executor or administrator

upon the same footing with a tenant as to the right to fixtures.

' 20 Hen. VII. 13. a. and b. pi. 24. The exception, in that case, was allowed

in favour of a baker and a dyer affixing furnaces or vats, or vessels pur occupier

son occupations. But the exception in favom- of such trades was almost too

liberal for the age; and we find, in the following year, 21 Hen. VIL 27, it was

narrowed to things fixed to the gi'ound, and not to the walls of the principal

building.

' S East's Rep. 38. The notes attached to this case, in Smith's leading cases, in

Law Library, N. S. voL xxviiL are valuable.

(1) Buckley v. Buckley, 11 Bari. B. 48.
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tural tenant who had erected, for the convenient occupation of

his farm, several buildings, was not entitled to remove them.

Had the erections been made for the benefit of trade or ma-

nufactures, there would seem to have been no doubt of the

right of removal. The strict rule as to fixtures that

applies between heir and executor, *applie8 equally *346

as between vendor and vendee, and mortgagor and

mortgagee ; and growing crops, manure lying upon the land,

and fixtures erected by the vendor for the purpose of trade

and manufactures, as potash kettles for manufacturing ashes,

pass to the vendee of the land.'' (1) Fixtures go along with

the premises to a lessee, if no reservation be made at the time

of the contract;'' and the tenant must remove fixtures put up

• Spencer, Ch. J., in Holmes v. Tvemper, 20 Johns. Rep. 30. Hare v. Horton, 2

Neville & Manning, 428. Miller v. Plumb, 6 Cowen'a Rep. 665. Kirwan v. Latour,

1 Harr. cfc Johns. 289. Kittiidge v. Woods, 3 N. H. Rep. 603. Despatch 1. ine of

Packets v. Bellamy, 12 N. H. Rep. 205. Oves v. Oglesby, 7 Waits, 106. TjDion

Bank v. Emei'son, 16 Mass. Rep. 159. Though fructus industriales pass from the

intestate to his personal representatiTea, yet under a devise or conveyance of land,

they pass to the devisee or vendee. The main mill-wheel and gearing of a factory,

and necessary to its operation, are held to be fixtures and real estate, in favour of

the right of dower as against the heir. Powell v. Monson and Biimfield Manu-

facturing Company, 3 Mason's Rep. 459. Such machinery will also pass to the

vendee as against the vendor. Farrar v. Stackpole, 6 Greenleaf's Rep. 154. So,

manufacturing machinery and fixtures will pass to a mortgagee, as part and parcel

of the inheritance, in like manner as they pass to a vendee. (2) Lord Haidwicke,

in Ryall v. RoUe, 1 Atk. Sep. 115. Union Bank t. Emerson, 15 Mass. Rep. 159.

Amos & Ferard on Fixtures, 189. 191. Voorhis v. Freeman, 2 Watts cfc Serg. 116.

Despatch Line of Packets v. Bellamy, li N. H. Rep. 206. They are parcel of the

inheritance. Ferrant v, Thompson, 5 S. <& Aid. 826. But in Swift v. Thompson,

9 Co7in. Rep. 63, machinery in a cotton factory attached to the building, so far as

to keep the machinery steady, and which could be removed without injury to the

building or the machinery, was held to be personal property, as respects creditors

and purchasers. The case of Gale v. Ward, 14 Mass. Rep. 352, went also to the

saime point. Fixtures made by a mortgagor after the mortgage, become part of

the realty, as between him and the mortgagee, and cannot be removed. It might

be otherwise in the case of landlord and tenant. The mortgagor makes such im-

provements as owner, for the permanent benefit of the estate. Winslow v. Mer-

chants' Ins. Co. 4 Metcal/'s R. 306.

'' Colegrave v. Dios Santos, 2 Barnw. & Cress. 76.

(1) Bratton v. Clawson, 2 StroNi. B. 478. In this case it was held that a cotton-gin fixed in its

place, passed to the purchaser. If put so as to be removed easily, and -without damage, ma-
chinery does not pass. Farrer v. Chauffetate, 5 Dendo^e B. 527.

(2) As an engine used in a liuildiDg and attached to it. Sparks t. State Bank, 7 Blackf.
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by liim before lie quits the possession on the expiration of his

lease.= If not removed during the term, they become the

property of the landlord.''

It has been strongly questioned by high authority, "= whether

erections for agricultural purposes ought not, in this country,

to receive the same protection in favour of the tenant as those

fixtures made for the purposes of trade, manufactures or do-

mestic convenience. They may be necessary for the bene-

ficial enjoyment of the estate, and the protection of its pro-

duce ; and public policy and the interests of the owner of

the soil are equally promoted by encouragement given to the

tenant to cultivate and improve the estate. In Whit-

"34c1 ing v. Braston,'^ the agricultural tenant received *a

liberal application of the exception in favour of the re-

moval of fixtures. (1) He was allowed to remove from the

freehold all such improvements as were made by him, the

removal of which would not injure the premises or put them

in a worse plight than they were in when he took possession.

The case of IloT/mes v. Tremper^ may also be referred to as

containing a just and enlarged view of the subject ; and the

tenant was allowed to remove a cider-mill and press erected

for his own use. But the same policy of encouraging and

protecting agricultural improvements will not permit the out-

going tenant to remove the manure which has accumulated

upon a fann during the course of his term.f

' Gibbs, Ch. J, in Lee v. Eisdon, 7 Taunt. Rep. 183. Ex parte Quincy, 1 Alk.

Rep. ill. 2 Barnw. (& Cress, supra. Poole's Case, 1 Salh Rep. 368. PeDton v.

Robait, 2 East's Rep. 88. White v. Amdt, 1 Wharton, 91. Meeson & W.

460. S. P.

•> Lyde v. Russel, 1 iJ. cfc Adolphus, 394. The French law coincides with the

English in respect to fixtures made for embellishment. The tenant may re-

move them, provided they can be removed without being destroyed, and without

deteriorating the premises. Lois des Batimens, par Le Page, tome ii. pp. 190.

205.

« Van Ness v. Pacard, 2 Peters' U. S Rep. 137.

i 4 Pick. Rep. 310.

e 20 Johns. Rep. 29.

f Lassell v. Reed, 5 Greenleaf's Rep. 222. Middlebrook v. Corwin, 1 5 Wen-

Mi 169. Daniels v. Pond, 21 Pick. 367. It would seem to be the law in Eng-

(1) Rails made into fence are fixtures, and pass to a vendee. Mott v. Palmer, 1 Comst.

Hep. 5«.
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The civil law was mucli more natural and nnich less com-

plicated in the discrimination of things, than the common
law. It divided them into the obvious and universal distinc-

tion of things movable and immovable, or things tangible

and intangible. The movable goods of the civil law were,

sti'ictly speaking, the chattels personal of the common law.

"Whatever was fixed to the freehold j>erpetui usus ccmsa, was

justly deemed a part of the res immobiUs of the civil law.^^

II. Property in chattels personal is either absolute or

qualified.

Absolute property denotes a full and complete title and

dominion over it ; but qualified property in chattels is an ex-

ception to the general right, and means a temporary or

special interest, liable to be totally divested on the happening

of some particular event.

A qualified property in chattels may subsist by reason of

the nature of the thing or chattel possessed. The elements

of air, light and water, are the subjects of qualified property

by occupancy ; and Justinian, in his Institutes,'' says, they are

land for the outgoing tenant to sell or take away the manure. Roberts v. Barker,

1 Crompt. cfc Meeson, 809. Gibbons on Dilapidations, 76 ; but a special usage

sometimes obliges the o%oing tenant to leave the manure upon the land. In

North Carolina, the outgoing tenant, when there is no custom or covenant to the

contrary, has a right to the manure made by him on the farm, provided he takes

it away before he removes. Smithwick v. Ellison, 2 Iredell's Hep. 326.

In the case of Walker v. Sherman, 20 Wendell, 636, Mr. Justice Cowen gave an

elaborate examination of the English and American authorities on the subject of

fixtures, and the decision in the case was, that the machinery in a woollen factory,

being movable, and not in any manner affixed or fastened to the bjiilding or land,

and yet material to the performance of the factory in certain departments of its

work, was personal propeity, as between tenants in common and owners of the fee.

The question was decided on the same principle as if it had arisen between grantor

and grantee. The learned judge considered that the ancient distinction between

actual annexation and total disconnection, was the most certain and practical, and

he collected from the cases, as far as their subtlety and inconsistency would admit

of any general conclusion, that nothing of a nature personal in itself would pass as

a fixture, unless it be in some way habitually or permanently attached or fixed to

the freehold. There are likewise constructive fixtuies which, in ordinary under-

standing, make part and parcel of the land or building ; such as rails on a fence,

stones in a wall-fence, and Venetian blinds, and locks and keys to a house, &o.

' Taylor's Elem. of the Civil Law, 475.

^ Inst. 2. 1. 1.
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common by the law of nature. He who first places

*348 *him8elf in the advantageous enjoyment of a com-

petent portion of either of them, cannot lawfully be

deprived of that enjoyment ; and whoever attempts to do it,

creates a nuisance for which he is responsible.* Animals

fer(K natures, so long as they are reclaimed by the art and

power of man, are also the subject of a qualified property

;

but when they are abandoned, or escape, and return to their

natural liberty and ferocity, without the animus revertendi,

the property in them ceases. While this qualified property

continues, it is as much under protection of law as any other

property, and every invasion of it is redressed in the same
manner.i^ (1) The difficulty in ascertaining with precision the

application of the law, arises from the want of some certain

determinate standard or rule, by which to determine when
an animal isfercB vel domitw naturm. If an animal belongs

to the class of tame animals, as, for instance, to the class of

horses, sheep or cattle, he is then clearly a subject of absolute

property ; but if he belongs to the class of animals which are

wild by nature, and owe all their temporary docility to the

discipline of man, such as deer, fish, and severalkindof fowl,'=

then the animal is the subject of qualified property, and which

continues so long only as the tameness and dominion remain.

It is a theory of some naturalists that all animals were origi-

nally wild, and that such as are domestic owe all their do-

cility and all their degeneracy to the hand of man. This

seems to have been the opinion of Count Buffon ; and he

says that the dog, the sheep and the camel, have degenerated

» Aldred's Case, 9 Co. 58. b.

•> 7 Oo. 16—18. Finch's Law, 176.

« Doves are held to be animals _/i?r(E naturae. Commonwealth v. Chace, 3 Pick.

Rep. 15. If kept in a dove-cote, Avith liberty of egress, they may be subjects of

larceny. Begina t. Cheafor, 8 Eng. L. <t E. B. 698.

(1) Thougli not strictly within the scope of the text, it may be well to mention, that the owner

of a domestic animal is not, in general, liable for an injury committed by such animal, unless

it be shown that he had notice of its vicious propensity. Van Leuven v. Lyke, 1 Comst. 7?.515.

S. C. 4 Denid's E. 12T. If he has such knowledge, it is held that no negligence in the keeping

of the animal need be proved. May v. Bnrdett, 9 Ad. & El. N. S. 101. Card v. Case, 6 Man.,

Oran. & ScoWs B, 622. Buckley v. Leonard, 4 D&tiio's R. 500. The owner of bees is not

prima fade liable for injuries committed by them. Earle v. Van Alstyne, 8 Bari. B. 630.

Brinkerholfv. Starkins, 11 Barh. B. 248. The owner of a dangerous animal keeps him at his

own risk, without reference to care or negligence. McCaskill v. Elliott, 5 Strdbh. B. 191.
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from the strength, spirit and beauty of their natural state, and

that one principal cause of their degeneracy was the perni-

cious influence of human power. =i Grotius, on the other

hand, has suggested that savage animals owe all their un-

tamed ferocity, not to their own natures, but to the vio-

lence *of man.b But the comm^on law has wisely *349

avoided all perplexing questions and refinements of

this kind, and has adopted the test laid down by Puffendorf,^

by referring the question, whether the animal be wild or tame,

to our knowledge of his habits, derived from fact and expe-

rience. It was held by the Supreme Court of New-York, in

Pierson v. Post,^ that pursuit alone gave no property in ani-

vaahfercB naturae. Almost all the jurists on general jurispru-

dence agree that the animal musthavebeenbroiTghtwithin the

power of the pursuer before the property in the animal vests-

Actual taking may not in all cases be requisite ; but all agree

that mere pursuit, without bringing the animal within the

power of the party, is not sufficient. The possession must be

so far established, by the aid of nets, snares or other means,

that the animal cannot escape. It was accordinglj'- held, in

the case just mentioned, that an action would not lie against

a person for killing and taking a fox which had been pursued

by another, and was then actually in the view of the person

who had originally found, started and chased it. The mere
pursuit, and being within view of the animal, did not create

a property, because no possession had been acquired; and the

same doctrine was afterwards declared in the case of Buster

V. Newkirk.^

The civil law contained the same principle as that which

the supreme court adopted. It was a question in the Roman
law, whether a wild beast belonged to himwho had wounded

• BnfforCs Natural History, vol. vii. Smellie's ed.

^ Grotius, Hist, de Belg. lib. 5, cited in Puff. Droit, de la Nat. 1. 4. ck 6. sec. 5.

" Liy. 4. ch. 6. sec. 6.

^ 3 Caines' Rep. 175.

' 20 Johns. Rep. 75. The legislature of New-York have enlarged the right of

acquisition of game by pursuit, in the case of deer, in the counties of Suffolk and

Queens, by declaring that any person who starts and pursues such game, shall be

deemed in possession of the same, so long as he continues in fresh pursiiit thereof.

Laws ofN. Y. April 1, 1844, ch. 109. N. Y. R. S. 3d edit, vol. i. 883.

YoL. n. 2T
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it SO that it might easily be taken. The civilians differed on

the question; but Justinian adopted the opinion that the

property in the wounded wild beast did not attach until the

beast was actually taken.^ So if a swarm of bees had flown

from the hive oi A., theywere reputed his so long as the

*350 swarm remained in sight, and might easily be *pur-

sued ; otherwise they became the property of the first

occupant.'' Merely finding a tree on the land of another, con-

taining a swarm of bees, and marking it, does not vest the

property of the bees in the finder. <= Bees which swarm upon

a tree do not become private property until actually hived.''

A qualified property in chattels may also subsist, when
goods are bailed, or pledged, or distrained. In those cases,

the right of property and the possession are separated ; and

the owner has only a property of a temporary or qualified

nature, which is to continue until the trust be performed or

the goods redeemed ; and he is entitled to protect this pro-

perty while it continues, by action, in like manner as if he
was absolute owner. ^

III. Personal property may be held by two or more per-

sons in joint tenancy or in common ; and in the former case,

the same principle of survivorship applies which exists in the

case of a joint tenancy in lands.^ But by reason of this very

effect of survivorship, joint tenancy in chattels is very much
restricted. It does not apply to stock used in any joint under-

taking, either in trade or agriculture ; for the forbidding doc-

trine of survivorship would tend to damp the spirit and enter-

prise requisite to conduct the business with success. When
one joint partner in trade or in agriculture dies, his interest

or share in the concern does not survive, but goes to his per-

» Inst. 2. 1.13. Dig.il. 1.5. 2.

>• Inst. 2. 1. 14.

" Gillet T. Mason, 1 Johns. Rep. 16.

^ Inst. 2. 1. 14. Wallis v. Mease, 3 Binney's Rep. 546. Bees which take up

their abode in a tree, belong to the owner of the soil, if unreclaimed, but if re-

claimed and identified, they belong to their former possessor. Goflf v. Kilts, 15

Wendell, 550.

» Vide infra, pp. 568. 585.

f Co. Litt. 182. a.
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sonal representatives. » Subject to Khese exceptions, a gift or

grant of a chattel interest to two or more persons creates a

joint tenancy ; and a joint tenant, it is said, may lawfully

dispose of the whole property. i> In legacies of

*chattels the courts at one time leaned against any *351

construction tending to support a joint tenancy in them,

and testators were presumed to have intended to confer lega-

cies in the most advantageous manner." But in Campbell v.

• Oo. Lift. 182. a. Noy's Rep. 55. Jeflfereys t. Small, 1 Vern. Rep. 111.

Elliott T. Brown, cited in Rathby's note to 1 Vern. Rep. 217.

Best, J., in Bai'ton v. Williams, 5 Barnw. <S: Aid. 395. If this dictum be not

confined to joint tenancy in merchandise, where it undoubtedly applies, it must, at

least, be restricted to chattel interests. A sale in market overt of a chattel by one

joint tenant, changes the property at once as against the other joint tenant. A
joint tenant of an estate can only convey his part ; and if he should levy a fine of

the whole estate, or convey it by bargain and sale, it would only reach his interest,

and amount to a severance of the joint tenancy. Co. lAtt. 186. a. Com. Dig. tit.

Estates, K. 6. Ford v. Lord Grey, 6 Mod. Rep. 44. 1 Salk. Rep. 286. 2 Ohio

Rep.Wi. See, also, i»/ra, vol. iv. pp. 359, 360, note. If one tenant in common

of a chattel sells the share of his co-tenant, as well as his own, he is answerable in

trover. Wilson v. Reed, 3 Johns. Rep. 1*75. Hyde v. Stone, Y Wenddl, 354.

White V. Osborn, 21 ibid. "72. It is a conversion as to the share of the other.

Parke, B.1M.& Welsby, 685. But one tenant in common of a chattel cannot

bring trover against his co-tenant for dispossessing him, for each has an equal right

to the possession; though for the loss or destruction, or sale of the whole chattel,

by one of the co tenants, an action of trover will Ue against him by the other.

Litt. sec. 323. Co. Lilt. 200. a. Wilson v. Reed, ub sup. Fennings v. Grenville,

1 Taunton, 241. Barton v. Williams, 5 Barnw. & Aid. 395. Farr v. Smith, 9

Wendell, 338. Lucas v. Wasson, 3 Dev. Rep. 398. Cole v. Ferry, 2 Dev. & Battle,

252. Herrin v. Eaton, 13 Maine Rep. 192. Mersereau v. Norton, 15 Johns. Rep,

179.(1) In Waddell v. Cook, 2 Hill's Rep. 47, it was held that trover (but not

trespass) would lie by one co-tenant of goods against another who sells the whole

interest in the chattels. One tenant in common of personal property can sell his

own share only. Bradley v. Boynton, 22 Maine R. 287. If he sells the whole

interest in the common property, the vendee of the original co-tenant cannot be

sued while in possession. The person in possession under such a sale is a co-tenant

with the rightful owner. The remedy is in trover against the co-tenant, whoever

he may be, who sells the whole subject as for a convei-sion of the share of the other

owner. Lain v. Cowing, ib. 347. A joint owner of a chattel is bound to bestow

upon its preservation that care which a prudent man ordinarily bestows upon his

property. Guillett v. Doesat, 4 Martin's Zouis. Rep. 2.

"= Perkins v. Baynton, 1 Bro. Rep. 118.

(1) Lowe V. Miller, 3 Gratt. R. 205. Trespass cannot be maintained by one tenant in comraon

of goods against a vendee ofthe goods to whom an ofQcerliad delivered them as the sole property

of the other; nor, it seemfi, can trover be maintained. Fiers v. Hoiia, 2 Barb. S. O. JSep. 038.

Bat see White v. Morton, 22 Vermt. B. 15. Blevins v. Baiter, 11 Ired. fl. 29 1.
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Campbell,^ tlie master of the rolls reviewed the cases, and
concluded, that where a legacy was given to two or more per-

sons, they would take a joint tenancy, unless the will con-

tained words to show that the testator intended a severance of

the interest, and to take away the right of survivorship. This

same rule of construction has been declared and followed in

the subsequent cases. "J

TV. Another very leading distinction in respect to goods

and chattels, is the distribution of them into things in pos-

session and things in action. The latter are personal rights

not reduced to possession, but recoverable by suit at law.

Money due on bond, note or other contract, damages due for

breach of covenant, for the detention of chattels or for torts,

are included under this general head or title of things in ac-

tion. It embraces the most diffusive, and in this commercial

age, the most useful learning in the law. (1) By far the great-

est part of the questions arising in the intercourse of social

life, or which are litigated in the courts of justice, are to be

referred to this head of personal rights in action.

*352 *V. Chattels may be limited over by way of remain-

der, after a life interest in them is created, though not

after a gift of the absolute property. The law was very early

settled, that chattels real might be so limited by will.« A
chattel personal may also be given by will (and it is said that

» 4 Bro. Rep. 15.

' Motley T. Bird, 3 Fes. 628. Crooke v. De Vandes, ^ ibid. 187. Jackson v.

Jackson, ibid. 591.

« Manning's Case, 8 Co. 95. Lampett's Case, 10 Co. 46. Child v. Bailey, Cro.

J. 459.

^1) The terms "chose in action" and "thing in action," embrace demands arising ont of a

tort, as well as causes of action originating in a breach of contract GiUett v. Fairchild, 4

Denio's B. 80. In Hall v. Eobinson, 2 Comtt. B. 293, it was held, that though a right of action

for a tort is not assignable, yet after the conversion of a chattel, the owner may sell it, so as to

give the purchaser a right to claim it from the wrong-doer

The assignee of a chose in action stands exactly as the assignor as to equities arising on it.

Ab a general rule, the creator of the security is not bound, on receiving notice of the assignment,

to Tolimteer information. But if the notice disclose that the assignee has been deceived, the

creator of the security is bound to inform the assignee of the real circumstances, or he may be

debarred from the advantage of the equities. Mangles v. Dixon, 18 Eng.L.& JE. M. 82.
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tlie limitation may also be equally by deed)!i to A. for life,

with the remainder over to B., and the limitation over, after

the life interest in the chattel has expired, is good. At common
law there could be no limitation over of a chattel, but a gift

for life carried the absolute interest. Then a distinction was

taken between the use and the property, and it was held that

the use might be given to one for life, and the property after-

wards to another, though the devise over of the chattel itself

would be void-b It was finally settled that there was no-

thing in that distinction, and that a gift for life of a chattel

was a gift of the use only, and the remainder over was good

as an executory devise.'= This limitation over in remainder

is good as to every species of chattels of a durable nature

;

and there is no difference in that respect between money and

any other chattel interest. The general doctrine is established

by numerous English equity decisions,"* and it has been very

» 2 Blacks. Com. S98. Langworthy v. Chadwick, 1 3 Conn. iJ«/). 42. The cases

are generally upon wills; but in Child v. Bailey, Oro. J. 459, the court speaks of

such a remainder as being created equally by grant or devise. In Powell T. Brown,

S. C. Law Journal, No. 3. 442, it was held that a limitation over of a personal

chattel by deed was good, though it was not by way of executory trust or a con-

veyance to uses. See, also, Powell v. Brown, 1 Bailey's 8. 0. Rep. 100. But if

the limitation in remainder, after a life estate in personalty, be not by executory

devise, it can only be by conveyance in trust. Betty v. Moore, 1 Bands Ken. Rep.

23'7. So, in Morrow v. Williams, 3 Dev. N. C. Rep. 263, it was said to be a settled

rule in North Carolina, that a remainder in chattels, after a life estate, could not be
created by deed. In Rathbone v. Dyckman, 3 Paige's Rep. 1, it was held, that a

limitation over of personal estate to A. in case of the death of B. without lawful

issue, was valid ; for the N. Y. Rev. Stats, vol. i. p. "724. sec; 22.—p. I^Z. sec. 2,

have declared that the words dying without issue, mean issue living at the death

of the first taker. See infra, vol. iv. p. 283. In the English chancery, in bequests

of chattel interests, the words living at the time of the testator's death, are often

supplied by intendment, to avoid uncertainty. Thus, a bequest to the children of

A., or a legacy to A. for life, and then to the children ofB., the law, in the case of

real estates, restricts the bounty to the children living at the death of A. or B., as

the case may be. Equity will not presume that a party who is not in esse is

intended, unless such intention be manifest. Bartleman v. Murchausen, 3 Russ. &
Mylne, 136.

^ 37 Hen. VI. abridged in Bro. tit. Devise, pi. 13. Hastings v. Douglass, Gro.

a 343.

" Hyde v. Pan-alt, 1 P. Wms. 1. It has been frequently held, Mr. J. Buller

observed, in Doe v. Perryn, 3 Term, 484, that the words dying without issue, mean

without issue at the time of the death of the party, in oases of personal property,

though it be not so in the limitation of freehold estates.

^ Smith V. Clever, 2 Vern. Rep. 59. Hyde v. Parralt, 1 P. Wms. 1. Tissen v.
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extensively recognised and adopted as the existing rule of

law in this country ; but not until the questions had

*353 been very ably *and thoroughly discussed, particular-

ly in the supreme court of errors of the state of Con-

necticuts'

Tissen, ibid. 500. Pleydell v. Pleydell, ibid. "748. Porter v. Tourney, 3 Ves. 311.

Randall v. Rusaell, 3 Merivale's Rep. 190.

* Moffat V. Strong, 10 Johns. Rep. 12. Westcott v. Cady, 5 Johns. Ch. Rep. 334.

Gnggs v. Dodge, 2 Day's Rep. 28. Taber v. Packwood, ibid. 52. Scott v. Price,

2 Serg. & Rawle, 59. Deihl v. King, 6 ibid. 29. Reyall v. Eppes, 2 Munf. Rep.

il9. Mortimer v. Moffat, 4 Hen. & Munf. 603. Logan v. Ladson, 1 S. G. Eq. Rep.

271. Geiger v. Brown, 4 M'Cord:s Rep. 427. Brummet t. Barber, 2 HilVs S. O.

Rep. 443. By the N. T. Revised Statutes, vol. i. p. 773. sec. 1—6, the absolute

ownership of personal property cannot be suspended by any limitation or condition

for a longer period than two lives in being at the date of the instrument creating

it, or if by will, in being at the death of the testator. The accumulation of the

interest or profits of personal property may be made as aforesaid, to commence

from the date of the instrument, or from the death of the person executing the

same, for the benefit of one or more minors then in being, and to terminate at the

expiration of their minority ; and if directed to commence at a period subsequent

to the date of the instrument or death of the person executing it, the period must

be during the minority of the persons to be benefited, and terminate at the expira-

tion of their minority. AH direction for accumulation contrary hereto are void,

and for a longer term than such minority, are void as to the excess of time. But if a

minor for whose benefit a valid accumulation of interests or profits is directed, be

destitute, the chancellor may apply a suitable sum from the accumulated moneys

for his relief, as to support or education. See infra, vol. iv. p. 286, the regulation

'of the accumulation of the income of real estates ; and see Vail v. Vail, 4 Paige's

Rep. 317, where it was held that if the trust of accumulation of income of personal

estate be void under the statute, such income goes as unbequeathed property.

Whenever the proceeds of personal property are not validly disposed of by the

testator, they are to be distributed, as of course, to the widow and next of kin.

The N. Y. Revised Statutes have not defined the objects for which express trusts

ofpersonal estate may be created, as has been the case in relation to trusts of real

estate. (Infra, vol. iv. 310.) They may therefore be created for any purposes

which are not illegal, and except as to the mere vesting of the legal title to the

property in the trustee, instead of the cestui que trust, the conveyance or bequest

of personal property is governed by the same rules applicable to a grant or devise

of a similar interest in real property. The Revised Statutes, vol. i. 773. tit. 4, re-

strict, as above stated, the power of suspending the right of alienation of personal

property, and the right of accumulation within similar limits. Gott v. Cook, 1

Paige, 534-5. In all other respects limitations of future or contingent personal

estates are the same as if the subject was real estate. Hone v. Van Schaick, 7

Paige, 222. Kane v. Gott, 24 Wendell, 641. The N. Y. R. Statutes, concerning

uses and trusts, are confined to real property. They do not interfere with the mere

appropriation of the fund as to personal property, and only as to limitations of

future or contingent interest therein, for if the limitation be on a contingency, it
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There is an exception to the rule in the case of a bequest of

specific things, as, for instance, corn, hay and fruits, of which

the use consists in the consumption. The gift of such articles

for life is, in most cases, of necessity, a gift of the absolute

property ; for the use and the property cannot exist separate-

ly. ^^ If not specifically given, but generally as goods and

chattels with remainder over, the tenant for life is bound to

convert them into money, and save the principal for the re-

mainder-man.'' It is a general principle, that where any in-

terest short of absolute ownership is given in the general resi-

due of personal estate, terms for years and other perishable

must be confined within certain boundaries of time, othei-wise you run into an

objectionable perpetuity. The rules of real property are not impressed upon per-

sonal property, except as to future contingent limitations. See the remarks of Mr.

Justice Cowen on this subject in Kane v. Gott, ut sup. pp. 662, 663. 666. If per-

sonal estate be vested in trustees upon various trusts, some being valid and others

void, the court will sustain the valid ones if they can be separated from those which

are illegal. Van Vechten v. Van Vechten, 8 Paiges Rep. 105.

The testator may direct the payment of legacies out of the income of the estate

by anticipation. He may bequeath the same as a future estate undiminished in

amount, subject to the rules against perpetuities. He may carve such interme-

diate interests, estates and portions out of the income, in the mean time, as he

pleases, if it can be done without any actual accumulation of the rents and profits

for that purpose. But an accumulation of rents and profits for the purpose of

raising a legacy or portion at afuture day, is not permitted in New-York, except

such legacy or portion be for the sole benefit of a minor in existence when the

accumulation commences. N. Y. R. S. vol. i. p. 726. sec. 37, 38. Ibid. 773.

sec. 3, 4.

» Randall v. Russell, 3 Merivale's Rep. 1 94. Evans v. Eglehart, 6 Gill & Johns.

171. Henderson v. Vaulx, 10 Yerger, 30. If the specific personal property be-

queathed for life, with remainder over, be capable of increase, as cattle, Ac, the

tenant for life taking the increase to himself, is bound to keep up the number of

the original stock. 1 Domat, b. 1. tit. 11. sec. 5. But if the animals do not pro-

duce young ones, the tenant for life, called the usufructuary in the civil law, is not

bound to supply the place of those that die without his fault. Ibid. sec. 6. In the

southern states slaves may be bequeathed for life and remainder over, and the tenant

for life is bound in equity to account for them. Hoiry v. Glover, 2 Hill's S. C. Oh.

Rep. 520. Though property be of a perishable nature, it may, when the case will

admit of it, be bequeathed to A. for life, with remainder over ; but as such pro-

perty becomes less valuable, from year to year, it may, under the direction of

chancery, be converted into government stock, for the protection of the remainder-

man. 4 Russell's Rep. 200.
i" Patterson v. Devlin, 1 M'Mullan, S. G. R. 459. The rights of the tenant for

life and of the remainder man, in perishable articles, and in other things which de-

teriorate or wear out by use and time, are discussed at large in that case, and

many illustrations given and distinctions stated.
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funds of property which may be consumed in the use, are to

he converted or invested, so as to produce a permanent capi-

tal, and the income thereof only is to go to the residuary le-

gatee.^ (1) There cannotbe any estate tailin a chattel interest,

unless in very special cases, for that would lead to a perpetui-

ty, and no remainder over can be pennitted on such a limita-

tion.i> It is a settled rule that the same words which

*354 under the English lawwould create *an estate tail as

to freeholds, give the absolute interest as to chattels."

The interest of the party in remainder in chattels is preca-

rious, because another has an interest in possession ; and
chattels, by their very nature, are exposed to abuse, loss and

destruction. "J It was understood to be the old rule in chance-

ry, « that the person entitled in remainder could call for secu-

rity from the tenant for life, that the property should be forth-

coming at his decease, for equity regards the tenant for life

as a trustee for the remainder-man ; but that practice has

been overruled. f Lord Thurlow said that the party entitled

in remainder could call for the exhibition of an inventory of

the property, and which must be signed by the legatee for

life, and deposited in court, and that is all he is ordinarily

entitled to.? But it is admitted that security may still be re-

» Howe T. Earl of Dartmouth, 7 Vesey, ISt. Fearns v. Young, 9 ibid. 649.

•> Dyer'ii Rep. 1. pi. 8. 2 Blacks. Oom. 898.

« Seale v. Seale, 1 P. Wms. 290. Chandles v. Price, 3 Vesey, 99. Brouncker

T. Bagot, 1 Merivale's Rep. 271. Tothill v. Pitt, 1 MaddocVs Ch. Rep. 488.

Garth T. Baldwin, 2 Vesey, 64.6. Jackaon v. Bull, 10 /oA«s. JJe^. 19. Paterson t.

Ellis, 11 Wendell's Rep. 259. Moody v. "Walker, 3 Arkansas Rep. 147.

' The interest in remainder in a chattel was held, in Allen v. Scui-ry, 1 Terger's

Tenn. Rep. 36, not to be the subject of sale on Ji. fa., for no delivery could be

made by the sheriff. The remainder of a term in a live chattel was a contingent

interest.

» 2 Freeman's Rep. 206, case 280. Bracken v. Bentley, 1 Rep. in Cli. 69.

' Foley V. Burnell, 1 Bro. Rep. 279. Sutton v. Craddock, 1 IredelFs N. 0. Eq.

Rep. 184

« The rule in Ifew-Tork, as declared in De Peyster v. Clendining, 8 Paige's

Rep. 295, is in the case of a specific bequest for the legatee to give to the per-

sonal representative of the testator an inventory ofthe articles bequeathed, stating

his possession of them, and that when his interest expires they are to be de-

livered up.

(1) The rnle gives way before an expressed intention of testator, that the property shall be

enjoyed in speeie. Morgan v. Morgan, 7 Ung. X. <fc U. B. 210.
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quired in a case of real danger, that the property may be

wasted, secreted or removed. » And where there is a general

bequest of a residue for life, with remainder over, the practice

now is, to have the property sold and converted into money
by the executor, and the proceeds safely invested, and the

interest thereof paid to the legatee for life.''

• Fearne on Executory DemMS, vol. ii. p. 53. 4th edit, by Powell. Moi-tiiner v.

Moffat, 3 Hen. dc Munf. 503. Gardner v. Harden, 2 M' Cord's Oh. Rep. 32. Smith

V. Daniel, ibid. 173. Merrit v. Johnson, 1 Yerger's Tenn. Rep. 71. 1 Hill's S. 0.

Oh. Rep. 44. 74. 137. 157. Henderson v. Vaulx, 10 Yerger, 30. Hudson v.

Wadswortb, 8 Conn. Rep. 348. Langworthy v, Chadwick, 13 ibid. 42. Homer v.

Shelton, 2 MeUalfs Rep. 194. In Georgia, the person entitled in remainder or

reversion of personal property may have a writ of ne exeat in such eases. Princes

Dig. 1837, p. 469.

^ Howe V. Earl of Dartmouth, 7 Vesey, 137. But in the case of a bequest of

specific chattels to A. for life, with remainder over, the legatee for life is entitled

to the possession and enjoyment oi the chattel, and not to have it sold by the execu-

tors, and the proceeds invested for his use, unless the will directs it. He is entitled

to the increase and income of it from the testator's death. If, however, the

property bequeathed would be of no use unless converted into cash, in that case

a safe investment ought to be made by the executor, for the benefit of the

parties in interest respectively. Evans v. Eglehart, 6 Oill (fc Johnson, 171. De
Peyster v. Cleudining, 8 Paige's Rep. 295. But in the case of a female slave be-

queathed to A. for life, and then to B., her issue born during the life estate goes

to the ultimate legatee. Covington v. M'Entire, 3 Iredell, 316. In Pennsylvania,

by act of 24th February, 1834, security is to be given in all cases, under the

direction of the orphan's court, where personal property is bequeathed for lifa

only.



LECTUEE XXXVI.

OF TITLE TO PEESONAl PEOPEETY BY OEIGINAL ACQUISITION.

Title to peraonal property may accrue in three different

ways

:

I. By original acquisition.

II. By transfer, by act of the law.

III. By transfer, hy act of the parties.

The right of original acquisition may be comprehended

under the heads of occupancy, accession and intellectual la-

bour.

I. Of original acquisition Tyy occuj)anoy.

The means of acquiring personal property by occupancy

are very limited. Though priority of occupancy was the

foundation of the right of property, in the primitive ages, and

though some of the ancient institutions contemplated the

right of occupancy as standing on broad ground, =i

*356 *yet, in the progress of society, this original right was

made to yield to the stronger claims of order and tran-

quillity. Title by occupancy is become almost extinct, under

civilized governments, and it is permitted to exist only in

those few special cases in which it may be consistent with

the public welfare.

(1.) Goods taken by capture in war were, by the common
law, adjudged to belong to the captor. •> But now, by the ac-

• Quod ante nullius, est id naturali ratione oeeupanti conceditur. Inst. 2. 1. 12.

Mi\ Sheldon has shown that among the ancient Hebrews, fruits, fish, animals and

everything found in desert or vacant places, belonged to the first occupant. De Jur.

Nat. et Oent.juxta disciplinam Mbrmorum, cited by Fuff. b. 4. ch. 6. sec. 6.

b Finch's Law, 28. 1Y8. Bro. tit. Property, pi. 18. 38. Wright, J., in Morrough

V. Cornyns, 1 Wils. Rep. 211.
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knowledged law of nations, and the admiralty jurisprudence

of the United States, as has been already shown,-! goods taken

from enemies, in time of war, vest primarily in the sove-

reign ; and they belong to the individual captors only to the

extent and under such regulations as positive laws may pre-

scribe.

(2.) Another instance of acquisition by occupancy, which

still exists under certain limitations, is that of goods casually

lost by the owner, and unreclaimed, or designedly abandoned

by him ; and in both these cases they belong to the fortunate

finder.!' B^t it is requisite that the former owner should

have completely relinquished the chattel, before a perfect title

will accrue to the finder ; though he has, in the mean time, a

special property sufficient to maintain trover against every

person but the true owner." (1) He is not even entitled to re-

ward from the owner for finding a lost article, if none had

been promised. He has no lien on the article found for his

trouble and expense, and he is only entitled to indemnity

against his necessary and reasonable expenses incurred on ac-

count of the chattel.'^ The Eoman law equally denied to the

• See vol. L p. 100.

^ 1 Blacks. Com. 296. 2 Ibid. 402. In Massachusetts, the finder of lost money

or goods must give notice as prescribed, and if no owner appears within one year,

one-half goes to the finder, and the other half to the town. Act, 1788, ch. 65.

Revised Statutes, 1835. In Illinois, {Revihed Laws of Illinois, 1833,) the finder of

lost goods, money or choses in action, takes them if not above $15 in value, and

no claimant within one year after due public notice. If above that value, they are

to be sold in six months for public use. (2)

» Armory v. Delamirie, Sir. Rep. 505. Brandon v. Huntsville Bank, 1 Stewart's

Ala. Rep. 320.

^ Armory v. Flynn, 10 Johns. Rep. 102. Binstead v. Buck, 2 Win. Blackstone,

1117. Nicholson v. Chapman, 2 H. Blacks. 254. Etter v. Edwards, 4 IVaiis'

Penn. Rep. 63. It is considered in the two last cases to be still an unsettled point,

whether the finder of lost property can recover a compensation for the labour and

expense voluntarily bestowed upon lost property found. In Eeeder v. Anderson,

i Dana's Ken. Rep. 193, it was held that the finder was entitled, under an implied

assumpsit, for his indemnity at least, against his expenditure of time and money in

(1) Bee a learned and interesting discussion of tliia subject in Bridges t. Hawkeswortb,

7 Ung. L. & E. B. i'ii. The decision was in accordance witli tlie doctrine of llie text. The

place wlicre tlie lost article is found does not constitute an exception to the rule that the finder

is entitled against all persons except the owner.

(2) In Wisconsin, there is a provision similar to the law of Massachusetts, relating to property

found. B. S. of Wise. 1849, ch. 36.
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finder of lost property a reward for finding it ; and according

to the stern doctrine of Ulpian,^ it was even consid-

*357 ered *to be theft to convert to one's own use, cmimo

lucrandi, property found, when the finder had no rea-

son to believe it had been abandoned.''

This right of acquisition by finding is confined to goods

found upon the surface of the earth ; and it does not now ex-

tend to goods found derelict at sea, though abandoned with-

out hope of recovery.^ Nor does this right of acquisition

the successful recoveiy of lost property. Mr. Justice Story, (Bailment, p. 391, 2d

edit.) gives a, strong opinion in favour of compensation (or what he in admiralty

law language terms salvage) to the " mere finder of lost property on land ," beyond

a full indemnity for their reasonable and necessary expenses. I beg leave to say,

that it appears to me that such findings have no analogy in principle to the cases

of hazardous and meritorious sea or coast salvage under the admiralty law, and

that the rule of the common law, as illustrated by Ch. Justice Eyre, in Nicholson

V. Chapman, as to these mere land findings, is the better policy.

» Big. 47. 2. 44. sec. 4—10. The English law requires that the animusfurandi

must have existed when the property was first received or taken, to constitute

larceny. Rex v. Mucklow, 1 Hyan d Moody, 160. Butler's Case, 3 Inst. 107.

Lord Coke, ibid. 2 East's P. G. 663. The People v. Anderson, 14 Johns. Rep. 294.

It is not larceny if there be no evidence to show that the finder at the time knew

who the owner was, though he afterwards fraudulently concealed the fact of finding

the property. The People v. Cogdell, 1 Hill's If. Y. Rep. 94. But on the other

band, the doctrine of U)pian is not without approbation in some of the modern

decisions, and it has been held, that if the person who finds property lost, knows

the owner, and notwithstanding conceals and converts the property to his own use,

it is larceny. The State v. Weston, 9 Conn. Rep. 527. Lawrence, J., and Gibbsi

J., cited in 2 Russell on Crimes, 100. 103 ; and these cases are directly sanctioned

in the case of People v. McGarren, 17 Wendell's Rep. 460.

• But the finder of a chose in action, as a check or lottery ticket, is not entitled

to payment of the money due upon it, if the party paying has notice that the holder

came to the possession of it by finding. Payment under such circumstances, to the

fielder, would be no bar to an action by the owner. M'Laughlinv. Waite, 5 Wen-

dell's Rep. 404. Picking up a purse of money in the highway and appropriating it,

is not larceny, if it had not any mark by which the owner might be known. Re-

gina V. Mole, 1 Carr. & Kirw. 417. But it seems from the modern cases, that if a

person finds lost property, knows the owner, or there are circumstances to ascer-

tain the owner, a conversion of it animo furandi is larceny. Merry v. Green, 7

Meeson <k W. 623. Regina v. Peters, 1 Carr. & Kirwan, 245. If a chattel be

dropped in a field or highway , or left in a stage-coach, the owner does not lose the

property ; and if another finds it he is only justified in appropriating it to his own

use where the owner cannot be found, or where it may be fairly said he had

abandoned it.

<= The ancient rule, giving to the finder a moiety of the proceeds of goods found

derelict at sea, (if any such rule ever existed,) has become obsolete ; and derelicts
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extend to goods found hidden in the earth, and which go

Tinder the denomination of treasure-trove. Such goods, in

England, belong to the king ; and in New-York, they formerly

belonged to the public treasury ; for the statute of 4 Edw. I.

was re-enacted by the act concerning coroners,^ which directed

the coroner to inquire, by jury, of treasure said to be found,

and who were the finders, and to bind the finders in recogni-

zance to appear in court. I presume that this direction had

never been put in practice, and that the finder of property

has never been legally questioned as to his right, except on

behalf of the real owner ; and the whole provision has been

omitted in the New-Yorlc Revised Statutes of 1829.

The common law originally, according to *Lord Coke,'> *358

left treasure-trove to the person who deposited it ; or,

upon his omission to claim it, to the finder. The idea of de-

riving any revenue from such a source has become wholly

delusive and idle. Such treasures, according to Grotius,<=

naturally belong to the finder ; but the laws and jurispru-

dence of the middle ages ordained otherwise. The Hebrews

gave it to the owner of the ground wherein it was found
;

and it is now the custom in Germany, France, Spain, Den-

mark and England, to give lost treasure to the prince, or his

grantee ; and such a rule, says Grotius, may now pass for the

are held to be perquisites or droits of the admiralty, subject to be reclaimed by

the owner, but without any other claim on the part of the finder than to his rea-

sonable salvage remuneration. This is now the general rule of civilized countries.

The Aquilla, 1 Rob. Adm. Rep. 32. The King v. Property derelict, 1 Ilagg. Adm.

Rep. 383. Peabody v. Proceeds of twenty-eight bags of Cotton, Amer, Jurist, No.

3. 119 decided in the district court of Massachusetts, 1829. A vessel at sea is not

deemed derelict, unless she was absolutely abandoned as hopeless, and the animus

reverlendi did not exist. The Emulous, 1 Sumner, 207. Mesner and others v.

Suffolk Bank, District Court of U. S. Mass. November, 1838. In Wyraan v. Hurl-

burt, 12 Ohio R. 81, a vessel was found by special verdict to have been abandoned

by the owners and derelict at the bottom of the lake in Lake Erie, after being for

ten months sunk in sixty feet water ; and it was held on those facts that the origi-

nal owner was not entitled to his action' of trover against the finder who recovered

the vessel. The right of property in goods abandoned from necessity at sea as

derelict is not lost to the owners, and the finder is bound to consult the interest of

the owners as well as his own as a salver. Case of the Amethyst, district court of

Maine, Davies, R. 20.

• Z. iV. Y. sess. 24. ch. 43.

3 Inst. 132.

"= J)e Jure B. & P. b. 2. cb. 8. sec. 7.
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law of nations, a The rule of the Emperor Hadrian, as adopt-

ed by Justinian,'' was more equitable, for it gave the property

of treasure-trove to the finder, if it was found in his own
lands ; but if it was fortuitously found in the ground of an-

other, the half of the treasure went to the proprietor of the

soil, and the other half to the finder ; and the French and
Louisianian codes have adopted the same rule."

Goods waived or scattered by a thief in his flight, belong,

likewise, at common law, to the king ; for there was supposed

to be a default in the party robbed, in not making fresh pur-

suit of the thief, and reclaiming the stolen goods before the

public ofiicer seized them."! But this prerogative of the crown
was placed by the common law under so many checks,^ and

it is so unjust in itself, that it may perhaps be con-

*359 sidered as never adopted here as against the *real own-

er, and never put in practice as against the finder

;

though, as against him, I apprehend the title of the state

would be deemed paramount. "We must also exclude from

the title by occupancy estrays, being cattle whose owner is

unknown; for they are disposed of, in ISTew-Yorkjf and, I

presume, generally in this country, when unreclaimed, by the

officers of the town where the estray is taken up, for the use

of the poor, or other public purposes.? All vyrecks are like-

' Accoi-ding to the Grand Ooustumier of the Duchy of Normandy, ch. 18,

treasure-trove belonged to the duke. It belonged, says the text, a la Dignite au
Due.

•" Inst. 2. 1. 39.

» Code Civil, No. 716. Civil Code of Louisiana, art. 3386. But the French

code limits this right of the finder to that particular case. The general rule is,

that all property vacant and without a master belongs to the state. Code, Nos.

539. 713, 714. 717 ;
and Toullier,in the Droit Civil Franrais, torn. iv. pp. 37—i2,

complains much of the contradictions, confusion and uncertainty of the French

regulations on this subject of goods without an owner.

* Foxley's Case, 5 Co. 109, Cro. Eliz. 694.

e Finch's Law, 212.

' N. Y. Revised Statutes, vol. i. pp. 351, 362.

e In Indiana, by statute of 1830, the person who finds and takes property adrift,

or animals estrayed, is entitled to retain the property, on paying twenty per cent,

of the appraised value, for the support of seminaries. But he is subject, neverthe-

less, to have the property, or its value, reclaimed at any time by the owner, on

payment of reasonable costs and charges. But by statute of 1838, estray animals,

not exceeding $10 in value, after a year's notice and unreclaimed, vest in the taker.

The same as to water-craft, after sixty days' notice, and none but freeholders and
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wise excluded from this right of acquisition by occupancy

;

for if they be unreclaimed for a year, they are liable to be
sold, and the net proceeds, after deductions for salvage, paid

into the public treasury.

»

By the colony laws of Massachusetts and Connecticut,

wrecks were preserved for the owner ; and if found at sea,

they are supposed to belong now to the United States, as suc-

ceeding, in this respect, to the prerogative of the English

crown.'' But if discovered on the coasts, or in the waters

within the jurisdiction of a state, they are by statutes in the

several states, to be kept for the owner, if redeemed within a

year, and if not, they are to be sold, and the net proceeds,

deducting costs and salvage, appropriated to public uses."

The statute law of Massachusetts, since the revolution, pur-

sued the policy of the colony law, and disposed of estrays,

householders are allowed to take up. Jievised Statutes of Indiana, 1838, p. 266.

In Ohio, the estray goes to the finder, if no owner appears, and the estray be

appraised a,t five dollars or under ; but if it exceeds that sum, the net proceeds go

to the treasurer of the town. Statute of Ohio, 1831. The statute applies equally

to boats, rafts, water-craft, &a., found adrift. In Michigan, under the teriitorial act

of April 16th, 1838, boats found adrift were to be sold, unless claimed within three

months, and the claimant, on proving property, is to pay what three disinterested

freeholders shall deem reasonable. In Illinois, the boat or vessel goes to the taker

if not claimed in six months, if the value does not exceed $20 ; and if it does,

and the owner does not appear in ninety days after due public notice, the boat is

sold at auction, and the net proceeds are appropriated to public use. Jievised

Zaws of Illinois, 1833.

* 2i. T. Revised Statutes, vol. i. pp. 690—694. A wreck is understood to be

goods cast or left upon land by the sea. Constable's Case, 5 Co. 105. In England,

wrecks of the sea are generally manorial rights, founded on grant or prescription,

while goods found afloat on the high seas belong to the crown, as " droits of

admiralty."

' Dana's Abr. of American Law, ch. 76. art. V. sec. 12. 21. 23. 38. Connecticut

Code of 1'702. Colony Laws of Massachusetts, 1641, 1647, published in the Code

of 1676. It is the general law of continental Europe that wrecks belong to the

nation, when the owner does not appear. Heinec. Elem. Jur. Ord. Inst. sec. 352,

353. Toullier Droit Civil Franfais, tom. iv. Nos. 42—46. In England, by the

ancient common law, all property stranded, or of the description of wreck, belonged

to the king absolutely, after a year and a day ; and during that time it was vested

in him for protection, until the owner could be found, and it was placed in the

custody of the admiralty. Lord Stowell, 1 ffagg. Adm. Rep. 18. 20.

" K Y. Revised Statutes, vol. i. p. 690. Revised Statutes of Connecticut, 1821,

p. 482. Massachusetts Statutes, 1814, ch. 170. Revised Statutes of Mass. 1835.

Elmei^s K J. Digest, 615.
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lost money and goads, if unreclaimed for a year, by giving

one half of the proceeds to the finder, and the other half to

the poor of the town.^ Shipwrecked goods, if unreclaimed

for a year, are to be sold, and the proceeds paid into the pub-

lic treasury, i" The statutes have been extended in

*360 practice to *all goods and moneys lost, hidden, waived

or designedly abandoned, when no owner appears."

This is, upon the whole, as wise and equitable a regulation

as any that has ever been made upon the subject at any pe-

riod of time. By an act in New-Hampshire, in 1791, chattels

found, waifs, treasure-trove and estrays, are given wholly to

the town, after deducting the expenses of the finder ;^ and

the learned and laborious author of the General Abridgment

of the ATnerican Law, not unreasonably concludes," that in

those states where there are no statute regulations on the

subject, estrays, treasure-trove and waifs belong to the finder,

in the absence of the owner. ^

II. Of the origmal acquisition hy accession.

Property in goods and chattels may be acquired by acces-

sion ; and under that head is also included the acquisition of

property proceeding from the admixture or confusion of

goods.

The right of accession is defined in the French andLouisia-

nian codes? to be the right to all which one's own property

produces, whether that property be movable or immovable,

and the right to that which is united to it by accession, either

naturally or artificially. The fruits of the earth, produced

naturally or by human industry, the increase of animals, and

the new species of articles made by one person out of the ma-

terials of another, are all embraced by this definition.^ I

• Acts of 1788, 1827. Revised Statutes of 1S35, part 1. tit 14. ch. 56.

' ActofX'JXi. Revised Statutes of Massachusetts of \&Z5.

' Dane's Abr. ubi supra, see. 15, 16.

i Ibid. sec. 22.

' Ibid. sec. 21.

' In East New-Jersey, in the infancy of tbe colony, waifs, estrays, treasure-trove

and -wrecks, were forfeited to the lords proprietors of the province. Learning dt

Spicer's Collections, 590.

B Code Civil, Nos. 546, 647. Civil Code of Louisiana, art 490, 491.

* Codes, ibid.
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purpose only to allude to those general rules which were

formed, digested and refined by the sagacity and discus-

sions of the Eoman lawyers, and transferred from the ciril

law into the municipal institutions of the principal

*nations of Europe. By means of Bractona they were *361

introduced into the common law of England, and,

doubtless, they now equally pervade the jurisprudence of

these United States. The subject has received the most am-

ple consideration of the French civilians ; and all the distinc-

tions of which it was susceptible are easily perceived and

clearly understood, by means of the pertinency and fulness of

their illustrations.''

If a person hires, for a limited period, a flock of sheep or

cattle, of the owner, the increase of the flock during the term

belongs to the usufructuary, who is regarded as the temporary

proprietor. This general principle of law was admitted in

Wood V. j1sA,= and recognised in Putnam, v. WyleyA The
Eoman law made a distinction in respect to the ofispring of

slaves,^ and so does the civil code of Louisiana.^ Though the

children were born during the temporary use or hiring of the

female slave, they belonged not to the hirer, but to the per-

manent owner of the slave. Another rule is, that if the ma-
terials of one person are united to the materials belonging to

another, by the labour of the latter, who furnishes the princi-

pal materials, the property in the joint produce is in the

latter by right of accession. This rule of the Roman and Eng-
lish law was acknowledged in Merritt t. Johnson^t and it

has been applied by MoUoyi" to the case of building a vessel.

According to the doctrine in the Pandects,' if one repairs

his vessel with another's materials, the property of the ves-

sel remains in him ; but if he builds the vessel from the

* De acqui, rerum Dom. b. 2. ch. 2, 3.

'' Fotliier, Traile du Droit au Propriete, Nos. 150. 193. Toullier, Droit Civil

Frangais, torn. iii. Nos. 106—150.

' Owen's Rep. 139.

^ 8 Johns. Rep. 432.

• Inst. 2. 1. 37.

' Art. 539.

E 7 Johns. Rep. 473.

•> De Jure Maritimo, b. 2. ch. 1. sec. 7.

i Dig. 6. 1. 61.

Vol. II. 28
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*362 very keel with the materials of *aiiother, the vessel

b.eiongs to the owner of the materials. The property

is supposed to follow the keel, ^(yprietas totius na/vis, carincB

causwm sequitur. This title exercised to a gi-eat degree the

talents and criticism of the civilians. If A. builds a house

with his own materials upon the land of E., the land, said

Pothier, is the principal subject, and the other is but ac-

cessary ; for the land can subsist without the building, but the

building cannot subsist without the land on which it stands

;

and, therefore, the owner of the land acquired, by right of ac-

cession, the property in the building. It is the same thing if

A. builds a house on his own land with the materials of an-

other ; for the property in the land vests the property in the

building by right of accession, and the owner of the land

would only be obliged (if bound to answer at all) to answer

to the owner of the materials for the value of them." The

same distinctions apply to trees or vines planted, or seed

sowed by A. in the land of B. When they take root and

grow, they belong to the owner of the soil, and the other can

only claim, upon equitable principles, a recompense in dama-

ges for the loss of his materials. But the Eoman law held,

that if A. painted a fine picture on the cloth or canvass of B.,

in that case the rule would be reversed ; for though the paint-

ing could not subsist without the canvass, and the canvass could

subsist without the painting, yet, jrrtypter excellentiam artis,

the canvass was deemed the accessary, and went as the pro-

perty of the painter by right of accession : for it would be

ridiculous, say the Institutes of Justinian,'' that a picture of

Apelles, or Parrhasius, should be deemed a mere accessary

to a worthless tablet. The Eoman law was quite inconsistent

on this subject; for if a fine poem or history was written by

A. on the paper or parchment of B., the paper or parchment

• By the French civil code, the general principle is, that the property of the

Boil caixies with it the property of all that -which is directly above and under it,

(art. 497.) This covers all erections and works made on or within the soil ; and if

made by a third person with bis own materials, the owner has a right to keep

them by the right ofacccssionorreimbursing to the owner the value of the materials

and price of workmanship, without any regard to the value which the soil may

have acquired thereby. Miller v. Michored, 11 Rob. Zoui. 225.

•> He rer div. 2. 1. sec. 34.
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was deemed the principal, and drew to the owner of it, by
right of accession, the ownership of the poem oj history,

however excellent the composition, and however

*splendid the embellishments of the work. The *363

French law, according to Pothier and Toullier, does

not follow this absurd decision of the Roman law ; for it

holds, that the paper is a thing of no consideration in com-

parison with the composition, and that the author has a

higher, and consequently, the principal interest in the written

manuscript, and the whole shall belong to him on paying B.

for the value of his paper. =1

The English law will not allow one man to gain a title to

the property of another upon the principle of accession, if he

took the other's property wilfully as a trespasser. It was a

principle settled as early as the time of the Tear Books,

that whatever alteration of form any property had under-

gone, the owner might seize it in its new shape, and be en-

titled to the ownership of it in its state of improvement, if he

could prove the identity of the original materials ; as if leather

be made into shoes, or cloth into a coat, or a tree be squared

into timber.b So, the civil law, in order to avoid giving en-

couragement to trespassers, would not allow a party to ac-

quire a title by accession, founded on his own act, unless he

had taken the materials in ignorance of the true owner, and

the materials were incapable of being restored to their origi-

nal form.i^ The Supreme Court of IsTew-York, in Betts da

Church, V. Lee,^ admitted these principles, and held that

where A. had entered upon the land of B. and cut down
trees, and sawed and split them into shingles, and carried

them away, the conversion of the timber into shingles did not

change the right of property. But if grain be taken and

made into malt, or money taken and made into a cup, or tim-

ber taken and made into a house, it is held, in the old English

• Vide Pothier, Droit de Propriele, d. 1 69—192, and Tvullicr, torn. iii. pp. 73

—

79, for tbe distinctions on tbis subject.

^ Men. VJ116. 12 i/en. VJJl }0. Fiiz. Abr. BarAii. Bro. tit. Property,

23.
*

» The Oivil Code of Louisiana, aits. 494, 495, has explicitly recognised the same

principle.

1 5 Johns. Hep. 348. See, also, Worth v. Northam, 4 Jredcll, N. G. R. 102.



436 OF PERSONAL PROPERTY. [Part V.

law, that the property is so altered as to change the title.^

In the qivil law there was much discussion and contro-

versy on the question, how far a change of the form

*364 *and character of the materials would change the title

to the property, and transfer it from the original owner

of the materials to the person who had effected the change.

If A. should make wine out of the grapes, or meal out of the

com of B., or mate cloth out of the wool of B., or a bench, or

a chest, or a ship, out of the timber of B., the most satisfac-

tory decision, according to the Institutes of Justinian, is,!" that

if the species can be reduced to its former rude materials, the

owner of the materials is to be deemed the owner of the new
species ; but if the species cannot be so reduced, as neither

wine nor flour can be reduced back to grapes or corn, then

the manufacturer is deemed to be the owner, and he is only

to make satisfaction to the former proprietor for the mate-

rials which he had so converted. <= (1)

With respect to the case of a confusion of goods, where

those of two persons are so intermixed thattheycanno longer

be distinguished, each of them has an equal interest in the

subject as tenants in common, if the intermixture was by con-

sent. But if it was wilfully made without mutual consent,

then the civil law gave the whole to him who made the inter-

mixture, and compelled him to make satisfaction in damages

to the other party for what he had lost.<i The common law

» Bto. tit. Property, pi. 23.

>> Inst. 2. 1. 25.

° The commentators have been much divided in opinion concerning the solidity

of these distinctions taken by Justinian. Vinnius and Pothier have approved of the

rule established in the Institutes ; while Yalin and Basuage lay do-wn the doctrine,

that the thing must be restored, if there be clear evidence of its identity, even though

the form be changed, as corn into flour, or skins into leather. Mr. Bell has referred

to the several -writers by whom this subject is discussed ; and though he condemns

the rule of Justinian as too subtle, he gives us no distinct principle as a substitute.

1 Belti Com. 216. n. See the Civil Code of Louisiana, art 512 to 624, which has

incorporated the principle or most material distinctions in the Erench law.

i /nsi. 2. 1. 26. 28.

(1) See pott, p. 765, (590,) note (1.) The right of property by accession may occur when ma-

terials, beloDging to several persons, are nnited by labour into one article. The ownership of

the article is in the party to whom the principal part of the materials belonged. Pulcifer v.

Page, 82 Mame, 404
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gave the entire property, without any account, to him whose
property was originally invaded, and its distinct character

destroyed, ii
(1) If A. will wilfully intermix his corn

*or hay with that of B., or casts his gold into another's *365

crucible, so that it becomes impossible to distinguish

what belonged to A. from what belonged to B., the whole be-

longs to B.b But this rule is carried no farther than necessity

requires ; and if the goods can be easily distinguished and

separated, as articles of furniture, for instance, then no change

o£ property takes place. = So, if the corn or flour mixed to-

gether were of equal value, then the injured party takes his

given quantity, and not the whole. This is Lord Eldon's con-

struction of the cases in the old law."^ But if the articles were

of different value or quality, and the original value not to be

distinguished, the party injured takes the whole. It is for the

guilty party of the fraud to distinguish his own property

satisfactorily, or lose it. No court of justice is bound to make
the discrimination for him.« (2)

III. Of original acquisition ty intellectual labour.

Another instance of property acquired by one's own act

and power is that of literary property, consisting of maps,

charts, writings and books*; and of mechanical inventions,

consisting of useful machines or discoveries, produced by the

joint result of intellectual and manual labour. As long as

these are kept within the possession of the author, he has the

same right to the exclusive enjoyment of them as of any

other species of personal property ; for they have proprietary

» Poplmm's Rep. 38. pi. 2.

' Popham's Rep. ub. sup. Ward v. Eyre, 2 Bulst. 32.3.

" Colwill V. Reeves, 2 Campbell's N. P. Rep, 675. Holbrook v. Hyde, 1

Vermont Rep. 286.

< 15 Fes. 442.

« Hart V. Ten Eyck, 2 Johns. Ch. Rep. 108. Sir William Scott, in the case of

the Odin, 1 Rob. Rep. 208. Brackenbridge t. Holland, 2 Blaclcford^s Ind. Rep.

37Y.

(1) 'WiUard v. Eice, It Mel. R. 493. See, also, Pratt v. Bryant, 20 Vermont R. 833. It is said,

in this last case, that if the intermingling is a consequence of negligence only, the goods are

not lost.

(2) See Hesseltine v. Slockwell, 80 Maine R. 1X1. Bryant v. 'Ware, id. 295. Dillingham v.

Smith, id. 370.
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marks, and are a distinguishable property. Eut when they

are circulated abroad, and published with the author's con-

sent, they become common property, and subject to the free

use of the community. It has been found necessary, how-

ever, for the promotion of the useful arts, and the en-

couragement of learning, that ingenious men should

*be stimulated to the most active exertion of the pow- *366

era of genius, in the production of works useful to the

country and instructive to mankind, by the hope of profit,

as well as by the love of fame or a sense of duty. It is juet

that they should enjoy the pecuniary profits resulting from

mental as well as bodily labour. We have, accordinglj^, in

imitation of the English and foreign jurisprudence, secured

by law to authors and inventors, for a limited time, the right

to the exclusive use and profit of their productions and dis-

coveries. The jurisdiction of this subject is vested in the go-

vernment of the United States, by that part of the constitu-

tion which declares"^ that congress shall have power " to

promote the progress of science and useful arts, by securing,

for limited times, to authors and inventors, the exclusive right

to their respective writings and discoveries." This power was

very properly confided to congress, for the states could not

separately make effectual provision for the case.

(1.) As topatent rightsfor inventions.

A patent, according to the definition of Mr. Philps,'' is a

grant by the state of the exclusive privilege of making, using

and vending, and authorizing others to make, use and vend,

an invention.

The first act of congress on this subject was passed April

loth, 1790, and it authorized the secretary of state, the seci'e-

tary of war, and the attorney-general, or any two of them, to

grant patents for such new inventions and discoveries as they

should deem sufiQciently useful and important. That act ex-

tended equally to aliens, and the board exercised the power

of refusing patents for want of novelty or utility. This act

» Art. 1. sec. 8.

•> The Law of Patents for Inventions, p. 2. In 1 847 was published, at London,

Hindmareh's " Treatise on the Law relating to Patent Privileges for the sole use of

Inventions."
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was repealed, and a new act passed on the 21st Febrnarj,

1793. It confined patents to the citizens of the United States,

and they were to be granted by the secretary of state, subject

to the revision ofthe attorney-general. The act gave no power

to the secretary of state to refuse a patent for want of no-

velty or usefulness, and the granting of the patent became a

mere ministerial duty. The privilege of saing out a patent

was, by the act of 17th April, 1800, extended to aliens, of

two years' residence in the United States. The act of July

13th, 1832, only required the alien to be a resident at the

time of the application, and to have declared his intention,

according to law, to become a citizen.

But as every person was entitled to take out a patent, on

complying with the prescribed terms, without any material

injury, at least at the patent office, respecting the usefulness

and importance of the invention or improvement, a great

many worthless and fraudulent patents were issued, and the

value of the privilege was degraded, and in a great degree

destroyed, ii It became necessary to give a new organization

to the patent office, and to elevate its character, and confer

upon it more efficient power. This was done by the act of

congress of July 4th, 1836, ch. 357, which repealed all former

laws on the subject, and re-enacted the patent system with

essential improvements.

A patent office is now attached to the department of state,

and a commissioner of patents appointed. Applications for

patents are to be made in writing to the commissioner, by any

person having discovered or invented any new and useful art,

machine, manufacture,'' or composition of matter, or any new

" It was stated, in an able report made by a committee of the Senate of the U. S.,

on the 28th April, 1836, (and who introduced a new bill on the subject,) that the

whole number of patents issued at the patent office, under the laws of the United

States, up to March Slst, 1836, amounted to 9,731, being more than double the

number issued either in England or France during that period.

•> The English statute of James I was confined to the word manufacture, and

that, said Lord Ch. J. Abbott, in the case of the King v. Wheeler, (2 B. tfc Aid.

349,) has been generally understood to denote, either a thing made which is useful

for its own sake, and vendible as such, as a medicine, a stove, a telescope; or to

mean an engine or instrument, or some part thereof to be employed either in the

making of some previously known article, or in pome other useful purpose, as a

stocking-frame, or a steam-engine for raising waters from mines. The French law
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and Tiseful improvement on any art, macliine, manufac);ure or

composition of matter, not known or used by others before

his discovery or invention thereof, and not at the time of his

application for a patent in public use or on sale, with his

consent or allowance, as the inventor or discoverer.* The ap-

plicant must deliver a written description of his invention or

discovery, and of the manner and process of making, con-

structing, using and compounding the same, in full, clear

and exact terms, avoiding unnecessary prolixity, so as to en-

able any person skilled in the art or science to which it ap-

pertains, or is most nearly connected, to make, construct,

compound and use the same ; and he must, in the case of a

machine, fully explain the principle and the application of it,

by which it may be distinguished from other inventions ; and

he must particularly specify the part, improvement or com-

bination, which he claims as his own invention or dis-

*367 covery.b He must accompany *the same with draw-

extends to eveiy invention or diecoveiy, and in any kind of industiy ; and yet the

practical construction of the English, French and American law, in regard- to

the kinds of inventions that are patentable, is substantially the same.

' By the English law, if the invention had been already made public in England

by a description contained in a work, whether written or printed, which had been

publicly circulated, the patentee is not the first and true inventor, whether he

borrowed his invention from such publication or not. The question will be, whether,

upon the whole evidence, there has been such a publication as to make the description

a part of the public stock of information. If a single copy of a work had been kept

in a depository in a state of obscurity, the inference would be different. Stead v.

Williams, 7 Mann. & Granger, 818. S. C. 8 Scott N. C. 681. Househill Co. v.

Neilson, 1 Wels. 718. The public use of an invention, so as to prevent it from being

new, means a use in public, so as to come to the knowledge of others than the in-

ventor. Carpenter v. Smith, 9 Meeson (h Wehby, 299, and in making a machine

for a patent, if a workman hints improvements which are adopted, it will not destroy

the patent in the hands of the employer. Allen v. Rawson, 1 Oomm. Bench R. 551.

' The principle of a machine, in reference to the patent law, means the modus

operandi, or that which applies, modifies or combines mechanical powers to pro-

duce a certain result, and so far a principle, if new in its application to a useful

pui-pose, may be patentable. Story, J., in Barrett v. Hall, 1 Mason, 470. Wood-
cock V. Parker, 1 Oallison, 438. Whittemore v. Cutter, ib. 478. Earl v. Sayer,

4 Mason, 1. Lowell v. Lewis, 1 Mason, 187. Buller, J., in Boulton v. Bull, 2 H.
Blacks. 486. 495. Smith v. Pearce, 2 McLean's Rep. 176. A new composition of

known materials, or a new combination of existing maehineiy producing a new and

useful result, may be patentable. Boville v. Moore, Dav. Pat. Cases, 861. Stoiy,

J., in Moody v. Fiske, 2 Mason, 11 2. Lord Eldon, in Hill v. Thompson, 3 Merivale,

629, 630. Thompson, J., in ReynoHs v. Sheldon, G. C. U. S. for Connecticut,

September, 1838.
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ings and written references, where the nature of the case

admits of drawings or specimens of ingredients, and of the

composition of matter sufficient in quantity for the purpose

of experiment, wliere the invention or discovery is of a

composition of matter. He must likewise furnish a model of

his invention, in cases which admit of representation by

model. The applicant also must make oath or affirmation

that he believes he is the original and first inventor or dis-

coverer of the art, machine, composition or improvement for

which he solicits a patent, and that he does not know or be-

lieve that the same was ever before known or used, and he

must further state of what country he is a citizen.

On filing the application, description and specification, the

commissioner of patents is to examine the alleged new inven-

tion or discovery, and if it appears to him that the applicant

was not the original and first inventor or discoverer thereof;

or that any part of what he claims as such, had before been

invented or discovered, or patented, or described in any

printed publication in this or any foreign country ; or that

the description is defective and insufficient, he is to notify the

same to the applicant, so as to'' enable him to remove the ob-

jections, if he be able. But if the same does not so appear to

the secretary, and it had not been previously in public use,

or on sale with the applicant's consent, and he shall deem the

same to be sufficiently useful and important, he is then to

issue a patent in the name of the United States to the appli-

cant, his heirs, executors, administrators or assigns, for the

exclusive right of making, using and vending the same for a

term not exceeding fourteen years. The patent may, in spe-

cial cases, and in the discretion of the board of commission-

ers, be renewed and extended to the further term of seven

years. If the application be rejected, and the applicant per-

sists in his claim, he is to make his oath or affirmation anew;
and if the specification and claim be not so modified as to

remove the objection, the applicant may appeal to a board of

three examiners, to be appointed by the secretary of state,

and the commissioner of patents is to be governed by their

decision.

If the applicant be a citizen, or an alien of one year's resi-

dence, he is to pay to the treasury of the United States $30;

and if a British subject, $500 ; and all other applicants, $300.
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The original and true inventor is not tobe deprived of the right

to a patent for his invention, by reason of his having previ-

ously taken out letters patent therefor in a foreign country,

and the same having been published at any time within six

months next preceding the filing of his specification and

drawing.^ The executors and administrators ofpersons dying

before a patent is taken out, may apply and take it out in

trust for the heirs or devisees, 'on due compliance with the

terms of the statute. Patents are assignable, and may be

granted in whole or in part by writing, to be recorded in the

patent oflS.ce. (1) If invalid by reason of defective specifica-

tions, or by claiming too much, the patent may be surren-

dered, and a new patent taken oiit for the unexpired period,

provided the error did not arise from any fraudulent inten-

tion. If the patentee be an alien, he forfeits his exclusive

right, if he fails for eighteen months from the date of the pa-

tent, to continue on sale to the public on reasonable terms,

the invention or discovery covered by the patent. The pa-

tentee does not lose his patent if it satisfactorily appears to

the court, that at the time of his application he believed

himself to be the first inventor or discoverer of the thing

patented, though the invention or discovery, or any part

thereof, had been before known or used in a foreign country
;

provided it does not appear that the same, or any substantial

» By act of congress of March 3d, 1 839, cb. 88. sec. 6, this restriction was re-

moved, and it was declared that no person is to be debarred from receiving a pa-

tent for any invention or discovery, by reason that the same was patented in a

foreign country more than six months before, if the same has not been introduced

into pubUc and common use in the United States prior to the application. By the

act of congress of August 29th, 1842, eh. 263, any citizen or alien, of one yeai-'s

residence in the United States, and who has taken the oath of his intention to be-

come a citizen, and having invented or produced auy new and original design for a

manufacture, &c., may apply for a patent, and if granted, the duration of the patent

is to be for seven years, and the fee in such cases shall be reduced one half of the

sum heretofore required. A penalty of not less than $100 given for each infringe-

ment of the patent right.

(1) The recording of the assignment is not a constituent part of the transfer of the title, and ia

required only to give notice. Peclt v. Bacon, 18 Conn. R. 37T. An assignment recorded in

patent office, conveying all inchoate righte, vests the property in the assignee, though a patent

ia afterwards issued to assignor. Gayler v. Wilder, 10 Howard R. 4T8. Where one of two as-

signees of a patent dies, an action for infringement, in his lifetime, descends to the survivor,

who may recover whole damages. Smith v. London E. Co. 20 Wng. L. <& E. R. 94.
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part thereof, had before been patented or described in any-

printed publication.'"

These are the principal existing statute provision? on the

subjeet, and though the act of congress of 1836, has made
considerable alterations in the pre-existing laws, respecting

the organization of the patent office, and the limitations on

the granting of patents, yet the essential and established doc-

trines concerning patents, heretofore declared in the decisions

of the courts remain unaffected. The act of 1793 declared,

that simply changing the form or fhe proportions of any ma-
chine or composition of matter in any degree was not a dis-

covery. And also, that the person -who had discovered an

improvement in the principle of any machine, or in the pro-

cess of any composition of matter, might obtain a patent for

such improvement, but that he could not thereby make, use

or vend the original discevery, nor could the first inventor

use the improvement. These declaratory provisions are

omitted in the law of 1836, and I presume the construction

was considered to be necessarily the same without the pro-

vision.^

• Act of Congress, July 4, 1836, cb. 357.

• The act of Congress of July 4, 1836, authorized the extension of a patent

for seven years, on the application of the executor or administrator of the de-

ceased patentee ; and such extension, according to the decision in the case of Wilson

V. Rousseau, 4 Howards TJ. 8. R. 646, enures to the benefit of the administrator,

<tc., as such, and is good, though the original patentee had in his life time disposed

of all his interest in the patent, inasmuch as such sales do not carry any thing

beyond the term of the original patent. But it is held that the assignees who were

in use of the patent at the lime of the renewal have still a right to use it during the

new term, though not to sell it. (1) This subject is full of difficulty, and the confi-

dence in the decision is much impaired by the conflicting discussions and decisions

on the bench, some of the judges contending that unless the assignment gave to the

assignee the right in the extended or renewed patent, his interest would expire

with the limitation of the original patent. It is held, in Woodworth v. Sherman, 3

Story's Rep. 171, that the assignee or grantee under the original patent does cot

acquire any right under the extended patent, uuless such a right be expressly con-

(1) The assignee has a light to make "bonajide and reasonable repairs upon his machine, ac-

cording to the usual and eBtablished course of business, or to supply a particular or effective part

;

but he has no right to recoTistruct it, or to build a substantially new machine on the old frame.

Wilson T. Simson, 9 Sow. li. 109. See, also, Woodworth v. Curtis, 2 Wood. S M. Rep. 524.

A special act, extending a patent, is considered as engrafted on the general law. A party, pur-

chasing a right under the general law, is entitled to use it during the extension authorized by

the special act. Bloomer v. McQuehan, 14 Eow. JR. 538,
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In an age distinguished for an active and ardent spirit of

improvement in the arts of agriculture and manufac-

*368 tures, and in the machinery of every kind applied *to

their use, the doctrine of patent rights has attracted

much discussion, and become a subject of deep interest, both

here and in Europe.''

The circuit courts of the United States have original juris-

diction over the question of damages for the infringement of

patent rights, and exclusive authority to declare a patent

void.*" (1) It has been adjudged in the federal courts that the

veyed to liim by the patentee. But tbe extension of a patent may be granted to

an ad[nini^trator. Washburn v. Gould, ib. 122. An assignee of a patent right

takes only such rights as the inventor had, and if tbe inventor be an alien, and not

within the specified qualifications required of an alien, his assignee takes no title. (2)

Tatham v. Loving, C. C. Massachusetts District, May Term, 1846.

' Patents are no doubt procured in many cases for frivolous and useless altera-

tions in articles, implements and machines in common use, under the name of im-

provements; and the abuses arising from the facility in suing out patents and

provoking litigation, were painted in silowing colours by the district judge at New-
York, in Thompson v. Haight,

{
l/. S. Law Journal, vol. i. p. 563,) and yet the

collection of models and machines in the patent oflfice relating to every possible

subject, constitutes a singularly curinus museum of the arts, and one strongly illus-

trative of the inventive and enterprising genius of our countrymen. The act of

congress of July 4th, 1836, ch. 357. sec. 20, gave authority and facility to the clas-

sification and arrangement in rooms and galleries, for a beneficial and favourable

display of the unpatented models and specimens of compositions, and of fabrics

and other manufactures and works of art^ and machines and implements relating

to agriculture deposited in the office.

On the morning of the 15th of December, 1836, the building at the city of Wash-

ington, containing the general post-office, tbe city post-office and tbe patent office,

was destroyed by fire, and all the machines and other materials and matter in the

patent office were consumed. The loss o,f the patent office and all its contents

was a national calamity ; and to repair it as far as possible, the act of 3d March,

1837, ch. 45, provided for the recording anew of patents and assignments of patents

recorded prior to the 15th December, 1836, and for issuing new patents for those

destroyed. Duplicates of the most interesting models destroyed were to be pro-

cured by the officers of the patent office, at an expense not exceeding $1 00,000.

^ Act of Congress of July ith, 1836. See theformer acts of Congress of 2\st

(2) But a contract may be made to convey future inventiong or improvements. Nesmith v.

Calverl, 1 Wood, <& M. Rep. 84.

(1) A bill in equity, to enforce a specific performance nf a contract to convey a patent, it seems

is not *' a case arising under the laws of the United States." Nesmith v. Calvert, 1 Wood, <& M.

Bep.H
The right of patent will be enforced against foreigners coming to England with machinery

constructed in their own country, if the machinery be within the English patent. Caldwell v.

Van Vlissengen, 9 Eng. L. & E. B. 51.
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first inventor who has reduced his invention first to practice,

and put it to some real and beneficial use, however limited in

extent, is entitled to a priority of the patent right ; and a

subsequent inventor cannot sustain his claim, although he be

an original inventor, and has obtained the first patent. The
law, in such case, cannot give the whole patent right to

each inventor, even if each be equally entitled to the merit of

being an original and independent inventor ; and it there-

fore, adopts the maxim, qiii prior est in tempore, potior est in

jure. If the patentee be not the first or original inventor, in

reference to all the world, he is not entitled to a patent, even

though he had no knowledge of the previous use or

previous description of the *invention, in any printed *369

publication, for the law presumes he may have known
it.^ If the first inventor has suffered his invention to go into

public use, or to be publicly sold for use, before taking out a

patent, the better opinion and the weight of authority is, that

he cannot afterwards resume the invention, and hold the pa-

tent. This voluntary act or acquiescence in the public sale

February, 1793, eh. 11. sees. 6. 10. \1ih April, 1800, eh. 25. see. 3. Uth February,

1819, eh. 19. Parsons v. Barnard, 7 Johns. Rep. 144. Supra, vol. i. p. 303. But

in Burrall v. Jewett, 2 Paige's Rep. 134, the court of ehaneery in New-York sus-

tained jurisdiction in the case of a patent, by investigating the merits of a patent

claim, and by ordering a contract in relation to the sale of a patent-right to be re-

scinded, as being founded in mistake. It was considered in the last case, that the

jurisdiction of the cii'cuit courts of the United States, in respect to patents, under

the act of congress, 15th February, 1819, was not exclusive, except to the extent

mentioned in the text. But since the actof Congress of July, 1836, it has been held

in the New-York court of chancery that the courts of the United States have ex-

clusive cognizance of suits in equity, relative to interfering patents, in cases where

the court may declare a patent void in whole or in part. (1) Gibson v. Wood-

worth, 8 Paige, 132. Butwhere the validity of patent rights comesin collaterally,

they are necessarily the subject of inquu-y in the state courts. Rich v. Atwater,

16 Oonn. R. 409. By the revised patent act of 1836, the former statute provisions

ai'e essentially superseded.

* "Woodcock V. Barker, 1 Qall. Rep. 438. Bedford v. Hunt, 1 Mason's Rep.

302. Evans v. Eaton, 3 Wheaton, 454. 1 Peters' Cir. Rep. 322. S. 0. Keutgen

V. Kanowrs, 1 Wash. Cir. Rep. 168. Dawson v. Follen, 2 ibid. 311. Shaw v.

Cooper, 1 Peters' U. S. Rep. 292. Whitney v. Emmet, 1 Baldwin's 0. O. IT. S.

Rep. 303.

(1) So, also, in Dudley T. Mayhen, 3 Comst. B. S. The consent of the parties cannot give tlie

court jurisdiction.
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or use, is an abandonment of his riglit, for it creates a disa-

bility to comply with the terms and conditions of the patent

law. It would be unreasonable and injurious for a person to

be permitted to lie by, and suffer his invention or improve-

ment to go into use, and expensive undertakings to be as-

sumed, and machinery constructed for the application of that

invention, and then sue out a patent and arrest all such pro-

ceedings. The just inference ftom such delay is, that he has

made an abandonment or surrender of his discovery to the

public
; (1) and a similar construction has been put upon the

English statute of monopolies of 21 James I. c. 3.* The use or

knowledge of the invention, prior to the application^for a

patent, will not affect the right of the inventor, provided that

knowledge was siuTeptitiously obtained and communicated

» Wliittemore v. Cutter, 1 Gall. Rep. 478. Thompson t. Haight, U. S. Law
Journal, vol. i. p. 583. Morris v. Huntington, 1 Paints Rep. 348. Melius v.

Silsbee, 4 Masons Rep. 108. Pennock and Sellers v. Dialogue, 2 Peler^ Sup. C.

Rep. 1. Gray t. James, 1 Peters^ Cir. Rep. 394. Wyeth v. Stone, 1 Story's Rep,

273. Rundell v. Murray, Jacob's Rep. 311. 316. Saunders v. Smith, 3 Mylne &
Craig, 711. 735. Wood v. Zimmer, 1 Holt's N. P. Rep. 58. If the first inventor

keeps his invention a secret, or does not put it in practice until another person

makes the same invention and obtains a patent for it, the patent is valid and will

prevail. DoUand's Case, cited by Buller, J., in 2 H. Blacks. 487. It is the first in-

ventor who has put the invention in practice, a«(Z li£ only, that is entitled to

a patent. Story, J., in Bedford v. Hunt, 1 Mason, 304. The doctrine in Dolland's

Case is not law in the United States. The first, as well as the original inventor,

who first perfects and adapts his patent to use, is entitled to a patent, though he

had kept his invention in secret Reed v. Cutter, 1 Story's Rep. 690. And again

it is said, that whoever finally perfects a machine, and renders it capable of useful

operation, is entitled to a patent, although others may have had the idea, and made

experiments towards putting it in practice. Washburn v. Gould, 3 Story's Rep.

122. The English statute of monopolies, and the French law, according to M.

Renouard, confine the patent to inventions not in use at the time of the patent.

The act of Congiess of 1836 is more large and liberal, and it only requires the in-

vention to be new at the time of the invention, and not in use at tJie time ofthe appli-

cation for the patent. The French doctrine on this point is unreasonable, for, ac-

cording to that doctrine, even if there be a confidential disclosure of the invention

prior to a patent, or if the public have acquired the knowledge of it by other

means, they are not bound afterwards to buy the secret, though a subsequent

patent be obtained, for it is no longer a novelty. Ranouard's Traite des Brevet

([Invention, p. 170. edit. Paris, 1825.

(1) Bat a special permission to an indiridaa! to use llie invention is not an abandonment.

McCay v. Burr, 6 Barr's li. 147. The owner of a secret medicine can restrain his operatives

from setting it up against their employer. Morrison v. Mont, 9 jEVi^. L. d E. B.\i2,
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to the public, and there is no acquiescence in the piiblic use

by the inventor, and he immediately asserts his right.'' (1)

But after the patent has been obtained, any disuse of it by
the patentee, unless he be an alien, within the fourteen years,

is not, of itself, an abandonment of his right.'' It has been a

point of some discussion and difficulty to determine to what
extent an invention must be useful, to render it the subject of

a patent. This will, as a matter of fact, depend upon the

circumstances of each case. It must be to a certain degree

beneficial to the community, and not injurious, or frivolous,

or insignificant." (2)

The act of congress has described in substance the

requisite *parts of a valid specification of the disco- *370

very; and yet the defects of the specification is one

great source of a vexatious and perplexing litigation in our

own, as well as in the English courts. The act of congress

requires drawings, with written references, to be annexed to

the specification, when the nature of the case admits of them
;

and when so annexed, they become part of the specification,

and give certainty to the description, and may help and make
good a specification which would otherwise be defective. "^ In

the present improved state of the arts, it is often a question

of intrinsic difficulty, especially in cases of the invention of

minute additions to complicated machinery, to decide whether

one machine operates upon the same pi'inciple as another,

and whether that which is stated to be an improvement

be really new and useful.^ The material point of inquiry

* Sh.aw T. Cooper, 1 Peters' U. S. Rep. 292.

'' Gray and Osgood v. James, 1 Peters' 0. 0. Rep. 403.

' Lowell V. Lewis, 1 Mason's Rep. 1 82. Bedford v. Hunt, ib, S02. Langdoo v.

De Groot, 1 Paine s Rep. 203. Evans v. Eaton, 1 Peters' Cir. Rep. 322.

^ Earle v. Sawyer, 4 Mason's Rep. 1.

^ The cases of Hill v. Thompson, 8 Taunt. Rep. 375, and Evans v. Eaton, "7

Whealon, 356, may be selected as examples of the intricacy and subtlety of such

investigations. Mr. Phillips teims the patent law branch of our jurisprudence the

metaphysics of the law. The heavy tax imposed in England on taking out a

patent, and the difBculty of protecting and enforcing patent rights, and the distress-

ing litigations which so frequently attend them, have contributed very much to

(1) Hovoy V. Slevens, 1 Wood. & M. Itep. 291.

(2) Bee Dunbar y. Harden, 13 iK Ham.j). B. 8U.
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generally is, not whether the same elements of motion, and

in some particulars, the same manner of operation, and the

same component parts are used, but whether the given effect

be produced substantially by the same mode of operation, and

the same combination of powers, in both machines. Mere
colourable differences, or slight improvements, cannot shake

the right of the original inventor." If a machine produces

several different effects by a particular constraction of ma-

chinery, and those effects are produced the same way in an-

other machine, and a new effect is added, the inventor of the

latter cannot entitle himself to a patent for the whole ma-

chine. He is entitled to a patent for no more than his im-

provement. And if the inventor of an improvement

obtain a patent for the whole *machine, or mix up the *371

new and the old discoveries together, or incorporate

in his specification inventions neither novel nor his own
;

the patent being broader and more extensive than the inven-

tion, and claiming thereby things which are the property or

the invention of others, is absolutely and totally void.'' The

lessen their value, and to repress the stimulus which patent privileges were in-

tended to give to the cause of science.

» It is laid down as a general rule, that where two machines are substantially

the same, and operate in the same manner, to produce the same result, they must

be in principle the same, though there be a formal vai'iation. Washington, J., in

Gray v. James, 1 Peters' 0. C. Jiep. 396, and see the late English cases of the King

V. Fussel, The King v. Lister, The King v. Daniell, and Brunton v. Hawtes, cited

in Phillips on the Law of Patents, 128—133.

Brunton v. Hawkes, i B.d Aid. 540. Stanley v. Hewitt, Circuit Court U. S.

for the Southern District of New-Yorh, November, 1835. Lowell v. Lewis, 1

Mason, 189. Moody v. Fiske, 2 ib. 112. The King v. Ellice, Dav. Pat. Cas. Hi.

Wyeth V. Stone, 1 Story's Sep. 273. The American decisions upheld the patent

in many cases in which it would be void under the English law, because in the

American patents the specification can be resorted to for a construction of the title,

and relieves the difficulty arising from the defective descriptioi* An the patent. The

specification is part of the patent. Stoiy, J, in 1 Mason, ill. Phillips on the

Law of Patents, pp. 223—231. Nor is the French law as strict and severe on this

point as the English, for if the specifications be too broad or def£'"ive, it does not

'itiate the whole patent. It is only void pro tanto. Nor if the process claimed

Dy the patentee fails in one point, does it fail in toto. M. Pei-pigna, in his treatise

on the French patent law, boasts in these respects of the superiority of the French

law. See his treatise at large, pp. 67—73, in vol iv. of the Law Library, edited

by Sergent &, Lowber, at Philadelphia, 1834. It is a clear and copious work, and

well written in the English language, by the author, who is a " Barrister in the

royal court of Paris." He says he was induced to undertake the work in English
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invention must be substantially new in its structure and mode
of operation, and tbe specification must point out the new
improvement of the patentee, so as to show in what the im-

provement consists, a
(1) If the patentee has made a comhina-

tion which is new and useful, though the parts of the machine,
when separate, and not in combination, were in common use

before, he is entitled to his patent. The law has no regard to

the process of mind by which the invention was accomplished,

whether the discovery be by accident, or by sudden or by
long and laborious thought, ti

(2)

The English decisions under their patent law are essentially

the same. The statute of monopolies of 21 James I. ch. 3,

contains the provision under which patents for the term of

fourteen years for new and useful inventions are granted. It

does not confine the privilege to British subjects. It applies

to " the true and first inventor of any manner of new manu-
factures within the realm, which others at the time of grant-

ing the patent did not use ;" it has been decided that an im-

at tbe solicitation of his English and American clients. Though a patent be too

bioad in its general terms, it may be limited by a disclaimer to any thing before

known or used, and by showing the thing intended to be patented. Whitney v.

Emmett, 1 Baldwin's C. 0. U. S. Rep. 303. The English act of 5 and 6 Wm. IV.

ch. 83, allows the patentee to enter a disclaimer of any part of the title or specifi-

cation, so as to save the loss of his patent. But the American act of 1836 makes

a mure effectual provision, by allowing a surrender of the defective patent, and

taking out a new one for the unexpired part of the tei-m. So the act of 3d March,

1837, ch. 34. sees. 7 and 9, declares that if the specification be too broad, and the

patentee claims beyond his original invention, he may disclaim, by writing, duly

attested and recorded, the excess in the specification, and such disclaimer shall be
considered as part of the specification to the extent of his interest in the patent.

And if the excessive specification did not arise from wilful default or fraud, the

claim shall be good to the extent of the invention, if it be of a material and sub-

stantial part of the thing.

» Wcjodcock v. Pajker, 1 Gall. Rep. 438. Whittemore v. Cutter, ibid. 478.

Odiorue v. Winkley, 2 ibid. 51. Lowell v. Lewis, 1 Masoiis Rep. 182. Evans v.

Eaton, 7 Wheatov, 356. Dixon v. Moyer,.4 Wash. dr. Rep. 08.

> Earle v. Sawyer, 4 Mason's Rep. 1. Walker v. Congreve, cited in Phillips on

the Law of Patents, p. 127, from the Rep. of Arts, 2d series, vol. xxi.\. p. 311.

(1) Hovey v. Stevens, 1 Wood. & M. Rep. 290. Buck v. Ilermance, 1 Blatchf. E. 893. Le
Eoy V. Tatham, 14 How. It. 166. Silsby v. Foote, 14 nma. B. 218.

(2) The use of the elements of a composite substance is the use of tlie composite so as to be an

infringement of a patent Heath v. Unwin, 14 Eng. L. & E. R. 202. Newton v. Grand Junction

E. Co. 6 Eng. L. & E. R. 657. See Electric Tel. Co. v. Brett, 4 Eng. L. <Ss E. R. 34T.

YoL. II. 29
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porter is within the clause ; and it has been deemed sufficient

to entitle the partj to a patent, that his invention was nevj in

England, and that it was immaterial whether the patentee

acquired the discovery by study or travel, or only introduced

what was invented abroad. The policy of the law was

equally answered in either case.^ It is allowed in

*3Y2 England, *as it is with us, to take out a patent for an

addition or improvement in any former invention or

machine.'' But the invention must be new and useful, and

the specification intelligible, and it must accurately describe

the invention ; and if it covers more than is actually new and

useful, it destroys the patent, even to the extent to which it

might otherwise have been supported. (1) A patent was de-

clared void because it extended to a whole watch, when the

invention was of a particular movement only.^ The holder

» Edgebury v. Stephens, 2 Salk. Rep. 447. Darcy v. Allen, Noy, 182, 183.

Lewis V. Marling, 1 Lloyd & Wehby's Rep. 28. 4 Carr. d Payne, 52. 10 Barnw.

(t Oresx. 22. S. C. If we were to judge from the language of the statute of James,

and from the construction given to it by Lord Coke himself, 3 Irntt. 184, (and he

was chairman of the committee in the House of Commons which reported the bill,)

the patentee himself must have been the true and first inventor ; and there would

seem to be no foundation for the opinion of Lord Holt, in Edgebury v. Stephens.

But the modern received doctrine is in conformity with the decision of Lord Holt.

Sturz V. De la Rue, 5 RiisnelFs Rep. 32'2. And this is the sense of the English

law, as understood by Mr. Justice Stoiy, in Earle v. Sawyer, 4 Afasonn Rep. 8
;

though it was admitted that the law in the United States was different, and re-

quired the patentee to be abiolulely the first inventor of the machine, in its simple

or in its combined character. But the act of congress of 1836, (as see supra,)

does not make the patent void in all cases, though the thing patented, or some

part thereof, had been before known or used in some foreign country. The severity

of the former statute is somewhat mitigated by the last act, which only requires

the belief of the patentee that he was the first inventor or discoverer, and that no

substantial part of the invention had before been patented or described in any

printed publication.

^ Morris v. Branson, cited in 2 IT. Blades. Rep. 489. Boulton v. Bull, ibid. 463.

Horablower v. Boulton, 8 Term. Rep. 95.

" Bin V.Thompson, S Taunt. Rep. SI 5. Z JJerival^s Rep. 629. Jessup's Case,

cited in 2 //. Blacks. Rep. 489. Bruuton v. Hawkes, i B. d: AIJ. 540. iiinter v.

Mewer, 1 Neville tfr Perry, 595.

(1) If there be no fraud, and the title be not inconsistent with the specification, it is not a fatal

objection that the title is so general as to be capable of comprising a different invention. Coot

T. Pearee, 9 Aa. & El. (X. &) J!. lOU.

As to what degree of nncertainty or generality will render a patent void, see Hogg v. Emer-

son, 6 One. R. 437. Stevens t. Keating, 2 Velt., Ilurl. <£ Gord. B. T72,
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of a defective patent may surrender it to the department of

state, and obtain a new one, which, being a continuation ofthe

first, shall have relation to the emanation of the first, and the

rights of the patentee shall be ascertained by the law under

which the original application was made.=i (1) In no case can

a patentee, by taking out a new patent for the same invention,

or by any other means, prolong his exclusive right beyond the

limitation annexed to the first patent.''

A patent right is personal property, and is assignable ; and

the patented article may be seized and sold on execution.^

In addition to the ordinary remedies by action for violation

of a patent right, (3) the jsarty in possession will be protected in

the enjoyment of his right by injunction, provided he has

had exclusive possession of some duration. "i
(3) If the right

be doubtful, and the patent be recent, the courts of equity

will not interfere by injunction until the patentee has first

established the validity of his patent in a court at law.« The

* Grant v. Raymond, 6 Peters' U. S. E. 220. Shaw v. Cooper, "7 ibid. 292.

^ Odiorne t. The Amesbury Nail Factory, 2 Mason, 28.

>= Hease v. Stevenson, Z B. & Puller, 565. Sawin v. Guild, 1 Gallison, 495.

i Washburn v. Gould, 3 Story's Rep. 122.

o Sullivan v. Redfield, 1 Paine's Rep. 441. Hill v. Thompson, S Merivale's R.

622. Livingston v. Van Ingen, 9 Johns. R. 507. 585. Washburn v. Gould, 3

Story's R.li'l. The measure of damages is, in each case, a matter of fact for the

discretion of the jury under the circumstances; and the better opinion is, that it is

not the legal operation of the verdict, in a case of piracy for making and using a

patented machine, (whatever measure of damages may be given,) to transfer to the

defendant the future right to the use of the machine. A verdict and judgment

against a trespasser, for using the machine for one period, is no bar to a like action

for the use in another and subsequent period. Whittemore v. Cutter, 1 Gall. Rep.

478. Earle ^. Sawyer, 4 Masons Rep. 12—14. The law of patents in France

is founded on decrees of the constituent assembly of December 31st, 1790, and

January 7th and ilay 25th, 1791 ; and it assures to inventors of discoveries in the

arts, for a certain period, the exclusive right to make and sell their discoveries;

(1) The decision of tlie commissioner of patents, in respect to accepting the surrender of old

patents and the granting of new ones, is not examinable by the U. 8. courts.

Tlie patentee will not be permitted to make a surrender to the prejudice of the rights of his

assignees. "Woodworth v. Stone, 8 Stonfs It. 749.

(2) The sale of the product ofa patented machine is not an infringement of the patent. Boyd

v. McAlpin, 3 Mi:Lean R. 42T. If the vendor is in any way connected with the use of the machine,

it would be otherwise. The sale of the thing patented is not, par se, an infringement ; but,

accompanied by other circumstances, it may be evidence of an infringement. Byam v. Ballard,

1 Ourtis, 100.

(3) "Woodworth v. Stone, 3 Story's Sep. 749.
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courts having cognizance of the subject may award to the

amount of treble the actual damages found by the jury, for

and it makes no distioction between Frenchmen and foreigners, or between resi-

dents and non-residents. The French law admits of three distinct kinds of patents,

viz. ; Patents for inventions, patents for improvements, and patents for importations

of foreign inventions unknown in France. JPerpigna on the French Law of Patents,

pp. 23. 36. 4'7. 84. A decree, of Napoleon, of the 13th of' August, 1810, placed

patents for importations on the same footing with patents for inventions ; but

that law is not now in force, and therefore patents for imported inventions cannot

extend beyond the term fixed for the expiration of the privilege in the foreign

country. Ibid. pp. 84, 85. The patent may be taken out for five, ten or fifteen

years, at the option of the patentee, under the charge of a tax proportioned to the

time ; and whoever first imports a foreign discovery or improvement, is entitled to

the privilege of an inventor. The patentee must exhibit a true and accurate spe-

cification of the principles, plans and models of his discovery or importation. If

he obtains a patent for the same object in a foreign country, he forfeits his French

patent The French jurisprudence, on this poiot, is veiy fully considered by A. C.

Kenouard, in his Traite des Brevets d'Invention, de Perfectionnement et d^Importa-

tion, Paris, 1825. The conditions necessaiy to the validity of a French patent,

says M. Perpigna, are, 1. The invention must be lawful. 2. It must be new.

3. The inventor, improver or importer, must disclose at once, in the specification,

his whole secret. 4. Whatever improvements he makes, be must declare tbem, and

obtain additional patents for^hem. 5. After having taken a patent in France, the

patentee must not take a patent for the same thing in a foreign country. 6. He
must put his invention into practice within two years. See the French law and

practice of patentsfor inventions, hnpruvcments and importations, by M. Pei'pigna,

p. 62. The same questions concerning the priority of invention and the requisite

proofs, have disturbed the French tribunals, which have so long been agitated in

ours. {Repertoire de Jurisprudence, iiL, Brevet dlnvenlion. Questions de iJroit

tom. V. 187.) The law as to patents fur new inventions and discoveries, in the do-

minions of the Emperor of Austria, rests upon an imperial decree of December 6th,

1820. By that decree, foreigners, residents and non-residents, may obtain patents

on the same terms as the native subjects. The objects of the patents aie new dis-

coveries; but those are considered as new, which, although known in other coun-

tries, are not at the time of the application in practical use in the Austrian

dominions, nor specifically described in any printed work. The patents may be

taken out for fifteen years, and the application for them must describe accurately

and minutely the invention, discovery or improvement, and be accompanied with

models, if the nature of the case requires them. The patentee must put his inven-

tion into practice within one year from the date of the patent, or he forfeits it

Sec the substance of the Austrian decree, inserted in the Appendix to Mr. Phillips'

Treatise on Patents. In the same appendix is also given the patent law of the

Netherlands, made in 1817. It is very analogous in its chief provisions to the act of

congress of 1836. It allows patents not exceeding fifteen yeai-sto the persons who
have made any invention or essential improvement (not already used in the king-

dom by another person, or described in any work printed or published) in any

branch of arts or manufactures, and also to those who shall first introduce or

practice in the kmgdom, any invention or improvements made in foreign countriesi
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making, using or selling the thing secured to another by
patent ; and all cases arising under the patent laws are made
originally cognizable, as well in equity as at law in the Circuit

Patents for foreign iayentions or improyemente, and under foreign patent, may be

granted for the unexpired term, but the thing must be manufactured in the king-

dom. A subsequent patent in a foreign country vacates the patent, and the thing

patented must be put in practice within two years. The Spanish patent law is

founded on a decree of the king and cortes, of October 14th, 1820. It grants a

monopoly of any art or manufacture, to the inventor, for ten years ; to him

who improves it, for six years ; and to him who imports it, for five years. The law

is well drawn and guarded, and is anne.xed to the treatise of M. Renouard.

The valuable work of Mr. Phillips, of Boston, on The law of Patentsfor Inven-

tions^ is an elaborate production, and contains a critical examination of all the

English and American cases applicable to the subject; and they are well digested.

He has likewise incorporated in his treatise much interesting information on the

French law of patents, drawn from the excellent treatise of M. Renouard ; so that

the work gives us an enlarged and accurate survey of the English and French as

well as American law of patents.

It may be here observed, that although a merchant or trader has no patent right

relative to the disposition of his goods and manufactured articles, yet the law will

throw a protection over the particular marks or signs he may habitually affix to

his-goods, to distinguish them from similar articles belonging to others ; and if an-

other person fraudulently uses those marks and signs, with inteut to injure him in

his trade, he will be entitled to a special action on the case at law for damages,

and to a much more prompt and effectual remedy in equity by injunction to restrain

such a fraudulent invasion of his private right. By statute of New York, of May
14, 1845, and of New-Jersey, 1847, to counterfeit or forge any private stamp or

label with fraudulent intent, is made penal. Popham's Rep. 144, where Dodd-

ridge, J., stated a case of a successful action in 22 Eliz., against a clothier, by an-

other clothier/who used his marks to ill-made cloth. Sykes v. Sykes, Z B. &
Cressw. 541. Blofield v. Payne, i B. & Adolp. 410. Knott v. Morgan, 2 Keen's

Rep. 213. Motley v. Downman, Z M. & Or. 1. Taylor v. Carpenter, 11 Paige

Rep 292. S. C. 2 Wood. & M. Rep. 1. Coates v. Holbrook, before Ass. V. Oh.

Sandford, i N.Y. Legal Observer, 404. 2 Sandford's Oh. R. 586. S. C. 603. (1)

(1) The following principles seem to be established by the recent decisions on this subject

:

1. As to the right to trade marks.

Every manufacturer, and every merchant for whom goods are manufactured, has the right to

distinguish the goods he manufactures or sells, by a peculiar marlc or device, which no other

person may assume. See oases cited above, and Amoskeag Manufacturing Co. v. Spear, 2 Sand/.

Law Hep. 599. 60S.

Aliens may assert this right in our courts equally with citizens. Coates v. Ilolbroofc, 2 Sand/.

Oh. Rep. 536. Taylor v. Carpenter, id. 603. S. C. 8 Story B. 453. S. O. 3 Wood. & Min. B.

1. 11 Paige, 292.

2. Wlmt is a violation o/ this right ?

Though the owner of the trade mark is to be protected in the use of marks designating the

origin or ownership of his articles, he has no right to the exclusive use of marks which have no
relation to the origin or ownership, but only indicate their name or quality. Amoakeag Man.
Co. Y. Spear, 2 Sand/. Load Rep. 606. Burgess v. Burgess, 17 Eng. L. <& E. R. 25T.

A colourable imitation will be restrained ; and an imitation is colourable which requires a
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Court of the TJnited States, and in the district courts, having

the jurisdiction of circuit courts, with the right to a writ of

error or appeal as in other cases, to the Supreme Court of the

United States.

»

*373 *(2.) As to copy-rights of authors.^

The authors of books, maps, charts and musical

compositions, and the inventors and designers of prints, cuts

and engravings, being citizens of the TJnited States, or resi-

dents therein, <= are entitled to the exclusive right of printing.

° Act of Congrens, July 4, 1836, ch. SST. sees. 14. V\.

^ Since tbe last edition of this -wovk, George Ticknor Curtis, Esq., already fa-

Tour.ibly known to the profession by his "work on Merchant Seamen, has published

an essay " on the law of copyright in books, dramatical and musical compositions,

letters, and other manuscript engravings and sculpture, as enacted and administered

in Jliiglmid and America^ It is an admirable work, and worthy of the attentive

perusal tff the profes.'-ional reader.

" A bill was introduced into the Senate of the United States, in February, 1837,

by Mr. Clay, extending the privilege of tbe act to the non-resident subjects of

Great Britain and France in respect to future publications. It was stated that as

American authors could be protected abroad in their productions, imder the copy-

right laws of those two kingdoms, such an extension of the privilege was called for

on a principle of reciprocity as well as of justice. The bill, we regiet to say, did

not pass into a law. Mr. Lieber, in a letter to Mi-. Preston on international copy-

carefiJl inspection to distingaisli its marks from those imitated. Partridge v. Menck, 2 SanOf. Ch.

It. 622. 8. C. 3 Denio, 610. S. C. 2 Bari. Ch. Eep. 101.

If the violation he donbtfal, the plaintiif must establish his right by an action at law before

equity will grant an injunction. Cases, supra. And Spottiswoode t. Clarke, 2 <Sijnc?/C Ch. JR.

628. 10 Ltmd. Jvr. R. 1043. Acquiescence in the violation will prevent an injunction.

Eogera v. Norvill, 17 Eng. L. <fc E. B. 83. 145.

3. LinMlity of those infringing the rigid.

An injunction is granted if the liolalion be clear. An action at law lies for damages, which

are measured by the loss of sales to the owner, and injury done to the reputation of his business

or merchandise. Taylor v. Carpenter, 2 Wood <£• Mir\. 1. 20, 21. It would seem that to entitle

the plaintiff to damages for past sales, the defendant must have intended to deceive, or have

known he was using plaintiff's marks. Eogers v. Norvill, 5 Man.. Gran. & S. Bep. 109. Taylor

V. Carpenter, 11 Paige Bep. 292.

It i^ no excuse that one using the trade marks of another, informs his dealers of the imitation

for succeeding sellers may not make similar disclosures. Coates v. Holbrook, 2 Sandf. Ch.

Bep. 5S6.

By a Stattde of Jfew-Yorh, passed April 1, 18S0, ch. 123, Oieforging of trade marks, with in-

tent to deceive or defraud the purchaser or manufacturer, is made a misdemeanor; and the

vending of goods, with forged stamps, scienter, without disclosing the fact to the purchaser, is

likewise made penal.

See an elaborate article on this subject in the WesternLaw Jomrtial, voL vL p. 337, taken from

Hunt's Merchants' Magazine.

A public conveyance has a similar good will attached to it, and may be distinguished by a de-

vice or sign which will be protected. Stone v. Carlow, iK York Superior Ct Law Beportert

Nov. 1860, p. 860. Knott v. Morgan, 2 Xeen's R. 213.



Lee. XXXVL] OF PERSONAL PROPERTY. 455

reprinting, publishing and vending them, for the term of

twenty-eight years from the time of recording the title there-

of ; and if the author, inventor or designer, or any of them,

where the woi'k was originally composed and made
*by more than one person, be living and a citizen of ^Sli
the United States, or resident therein, at the end of the

term, or being dead, shall have left a widow, or child, or chil-

dren, either or all of them living, she or they are entitled to

the same exclusive right for the further term of fourteen

years, on complying with the terms prescribed by the act of

congress. Those terms are, that the author or proprietor, be-

fore publication, deposit a printed copy of the title of the

book, map, chart, musical composition, print, cut or engra-

ving, in the clerk's office in the district in which he resides,

and which copy is to be recorded ; and that he cause to be in-

serted on the title-page, or the page next following, of each

and every edition of the book, and cause to be impressed on

the face of the map, chart, musical composition, print, cut or

engraving, or upon the title or frontispiece of a volume of

the same, the following words : " Entered, according to the

act of congress, in the year , by A. B., in the clerk's office

of the District Court of ," (as the case may be.) He is

then, within three months after publishing the book or other

work as aforesaid, to cause to be delivered a copy of the

same to the clerk of the said district court, who is once in

every year to ti-ansmit a certified list of all such records of

copy-right, and the several books or other works deposited as

aforesaid, to the secretary of state, to be preserved in his

office. The violation of the copy-right thus duly secured is

guarded against by adequate penalties and forfeitures.

right, (1840,) has urged the justice of such a law with his usual ability and force.

In Bentley r. Foster, 10 Simon, 329, the vice-chancellor of England held, that an

alien, resident abroad, who composes a work abroad and publishes it first in Eng-

land, was entitled to the protection of copy-right. By the statute of 7 and 8 Vict,

o. 69, the Queen in council may grant a copy-right in any book, print or works of

art, which at the time of such order shall be first published in any foreign country,

to the authors, (fee, and their representatives and assigns, for a term not exceeding

that of the author's copy-right therein in England.

The earliest instance of a protected copy-right for printing books was granted

by the Senate of Venice in 1469 ; and as early as 1486, a censorship of the press,

or restraint on the sale of printed books, was introduced in Germany. Ballam's

Introduction to the Literature of Europe, vol. i. 344. 348.
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On the renewal of the copy-right, the title of the -work

must be again recorded, and a copy of the work delivered to

the clerk of the district, and the entry of the record noticed

as aforesaid at the beginning of the work ; and all these regu-

lations must be complied with within six months before the

expiration of the first term. And in addition to these regula-

tions, the author or proprietor must, within two months from

the date of the renewal, cause a copy of the record thereof to

be published in one or more of the public newspapers printed

in the United States for the space of four weeks.*

*375 *It was for some time the prevailing and better

opinion in England, that authors had an exclusive copy-

right at common law, as permanent as the property of an es-

tate ; and that the statute of 8 Anne, c. 19, protecting by
penalties that right for fourteen years, was only an additional

sanction, and made in affirmance of the common law. This

point came at last to be questioned ; and it became the sub-

ject of a very serious litigation in the court of K. B. It was

debated at the bar and upon the bench, with great exertion

of talent, and a very extensive erudition and skill in juris-

prudence. It was decided that every author had a common
law right in perpetuity, independent of statute, to the exclu-

sive printing and publishing his original compositions.'' The

court were not unanimous ; and a subsequent decision of the

House of Lords, in Donaldson v. JBeclcet, in February, 1774,

settled this very litigated question against the opinion of the

K. B., by establishing that the common law right of action

(if any existed) could not be exercised beyond the time limit-

ed by the statute of Anne.<=

The act of congress is declared not to extend to prohibit the

importation or vending, printing or publishing, within the

United States, any map, chart or book, musical composition.

» Act of Congress, Februaiy 3d, 1831, ch. 16. The rights of author:* in the

printing, publishing, profits and sale of their works, published prior to the date of

this statute, depended upon the acts of Congress of 1790 and 1802; and for the

protection of copy-right under those statutes, see poi-t, p. 376, note a. the case of

Wheaton v. Peters. See Dwight v. Appleton, N. Y. Legal Observer, vol. i. 195,

on the valid security of a copy-right.

•> Miller v. Taylor, 4 Burr. Rep. 2303.

« Donaldson v. Becket, i Burr. Rep. 240S. 7 Bro. P. C. 83. S. C. Beckford v.

Hood, 7 Term Rep. 620.
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jmnt or engraving, written, composed or made hj any per-

son not a citizen of the United States, nor resident within the

jurisdiction thereof. (1)

The statute of Anne had a provision against the scarcity of

editions and exorbitancy of price. The act of congress has

no such provision ; and it leaves authors to regulate, in their

discretion, the number and price of their books, calculating

(and probably very correctly) that the interest an author has

in a rapid and extensive sale of his work, will be sufficient to

keep the price reasonable, and the market well supplied.^

The act of congress, though taken generally from the provi-

sions in the statutes of 3 Anne, ch. 19, varies from

*it in several respects. The statute of Anne did not *376

discriminate, as the act of congress does, between na-

tives and foreigners, or require any previous residence of the

latter, but granted the privilege of copy-right to every author

of any book.^ The statute of Anne renewed the copy-right

at the expiration of the fourteen years, if the author was then

living, for another term of fourteen years, without any re-entry

and republication, as is required with us. In one respect,

authors with us are exempted from an exceedingly onerous

burden imposed upon them by the statute of Anne.'= That

statute required not only the title of the book to be entered at

» Wben the copy-right, or the exclusive privilege of printiDg and selling booba

for a limited period was introduced in Spain, under Isabella, it was granted, says

Mr. Prescott, (Hint, of Fcfdinand and hobella, vol. ii. p. 207,) in consideration of

the grantee selling at a reasonable rate ; and foreign books of every description

were allowed to be imported into the kingdom free of all duty whatever.

" See D'Almaine v. Boosy, 1 Ymmge. tfc Collyer, 288.

' The exemption of American authoi-s, mentioned in the text, no longer exists.

By an act of Congress, passed August lOtb, 1846, ch. 178. sec. 10, it is provided

that " the author or proprietor of any book, Ac, for which a copy-right shall be

secured, Ac, shall within three months from the publication of said books, etc.,

deliver, or cause to be delivered, one copy of the same to the librarian of the

Smithsonian Institution, and one copy to the librarian of Congress Library, for the

use of said libraries." (2)

(1) It lias been decided that a purchaser at a slieriifs sale of a copperi^late, on which a map

was engraved, acquires the right to tal<e impressions therefrom and sell them. Stevens v. Glad-

ding, a O. U. S. Jor a. I., New-York Legal Observer, Oct. 1850, p. 29T. The district judge

dissented. Wood engravings, printed or illustrations of a book, are protected. Boyne v.

Houlston, 10 Brq. L & E. R. 213.

(2) In Jollie V. Jacques, (/S. Dia. of IT. York,) it was held that the delivery of copies to the

two librarians was not a pre-requisite to the title to a copy-right. 1 Elatahf. R. 618.
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Stationers' Hall, but nine copies to be deposited there for the

use of the libraries of the two universities and other libraries
;

and the statute of 54 Geo. III. enlarged the number to eleven

copies, by requiring two copies for libraries in the city of

Dublin.^ In the case of splendid and expensive publications,

supporting only a few copies, this requisition is a very heavy
tax upon the author. The statute of 8 Geo. II. ch. 13, se-

curing the privilege of copy-right for twenty-eight years to the

inventors of prints and engravings, did not require the de-

posit of any copies for public uses ; whereas the act of con-

gress requires the like entry, publication and deposit in the

case of historical and other prints, as in the case of books.

The statute of 54 Geo. III. c. 156, greatly improved upon
the statute of Anne, and gave to the author at once the full

term of twenty-eight years; and if he be living at the end
of that period, then for the residue of his life. The statute of

5 and 6 Vict. c. 45, provided still more amply in favour of

authors, by declaring that every book published in the life-

time of its author shall endure for his natural life, and seven

years longer ; and if the seven years shall expire before

the end of forty-two years from the first publication, the

copy-right shall endure for such period of forty-two years, t*

" A statute of Wm. IV. repealed this part of the former act, and reduced the

Dumber of deposited copies to five. The law of copy-right was again amended by

the act of 5 and 6 Vict. c. 4.5 ; and by a clause in the acts of 8 and 9 Vict. ch. 93,

the absolute prohibition of foreign reprints of copy-right books is extended to the

British colonial possessions.
'

•> Under the English statute of 54 Geo. III., the omission to enter the work at

Stationers' Hall depiived the author of the penalties given to him fur breach of the

copy-right, and subjected him to certain small forfeitures ; and his exclusive copy-

right still existed, and he might sue for damages on the violation of it. Beckford

V. Hood, 1 Term Rep. 620. Stat 5 and 6 Vict. c. 45. S. P. The act of congress is

not susceptible of that construction, though the omission to deposit a copy of the book

in the clerk's ofBce, under the act of congress of 1831, does not deprive the author

of his vested copy-right, nor of his remedies under the statute. That provision is

merely directory. It has been decided in a case of copy-right, under the act of

congress of 1790, that after depositing the title of the book m the clerk's office, the

exclusive right was Te.«ted, and that the publication of the title, and the deposit of

a copy of the book in the secretaiy's office, were acts merely directory, and consti-

tuted no part of the essential requisites for securing the copy-right. Nichols v.

Ruggles, 3 Day's Conn. Rep. 145. But under the act of 1802, the publication was

held to be essential. Ewer v. Coxe, 4 WasK, C. 0. Rep. 487. And in Wheatonv.

Peter.-*, 8 Peters' U. S. Rep. 591, the question of copy-right was discussed by coun-

sel with great learning and ability, and a majority of the supreme court held that
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*The cognizance of cases arising under the act of *377

congress securing to authors the copy-right of their pro-

an author had no common law copy-right in his publislied works; that if such a

common jaw right ever existed in England, yet there was no common law of the

United States on the subject, and there was no evidence or presumption that any

such common law right had ever been introduced or adopted in Pennsylvania,

where the controversy iu that case arose ; and that, as in England, since the statute

of 8 Anne, an author's exclusive right of literary property in his published works

was confined to the period limited by the statute, so in that case the author's right

depended upon the acts of congress of 1790 and 1802. It was fuither held that

the requirements in the act of 1790, as explained and amended by the act of 1802,

to deposit a copy of the title in the clerk's office, and to insert a copy of that record

in the title-page of the work, or in the succeeding page, and to publish the same

for four weeks in a newspaper, and to deposit a copy of the work, within six

months, iu the ofiice of the secretary of state, were all acts essential to the title,

and necessary to be performed, to enable the author to claim the protection and

benefit of those statutes. The court likewise declared that no reporter had or could

have any copy-right in the written opinions delivered by the judges of that court.

The minority of the court held that authors had a common law right in their works,

which existed independent of the acts of congress, and under the common law of

the several states; and that the statute right and remedy vested upon recording

the title-page of the book, and inserting a copy of the act in the page next to the

title-page ; and that the subsequent notice and deposit were merely directory,

according to the decision in Nichols v. Ruggles.

M. Renonard, the author of a treatise on patents, as mentioned in a preceding

note, has published a dissertation on the rights of authors, in which he contends

that authors have not, upon just principles, any perpetual copy-right, and are only

entitled to the protection and remuneration which statute law affords. The sub-

stance of that dissertation is given in the A7iierican Jurist, No. 4.3, for October.

1839 ; and if the reason and policy upon which the opinion of M. Renonard is

founded be not eufiicient, we are nevertheless satisfied that the protection of copy-

right in perpetuity, independent of statute provision, as was once contended for in

the great case of Miller v. Taylor, is visionary and impracticable.

The French law of copy-right is founded on the republican decree of July 19th,

1793, which gave to authors of writings of all kinds, composers of music, painters

and engravers, a right for life in their works, and to their heirs for ten years after

their deaths, with strong provisions against the invasion of such literary property.

One copy was to be deposited in the national library. The impeiial decree of the

5th Februaiy, 1810, made some modifications of that law, and gave the right to

the author for life, and to his wife, if she survived, for life, and to their children for

twenty years ; and the right was secured by adequate civil penalties. A number
of interesting questions have been discussed and decided in the French tribunals

under the above law, and they are reported in the Repertoire de Jurixjjrudence,

par Merlin, tit. Contrefagon, sec. 1—16 ; and in big Questionsde Droit, tit. Propriete

Zitteraire, sees. 1. 2. In the case of Masson & Besson v. Moutardier & Leclei'c, in

the latter work, sec. 1, a new edition of the Dictionary of the French Academy,

with colourable additions only, was adjudged to be a fraudulent violation of the

copy-right; and Merlin has preserved his elaborate and eloquent argument in
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•ductions, belongs to the courts of the United States
;

*378 but there *are no decisions in print on the subject,

support of literaiy property. In the case of Lahante & Bonnemaisen t. Sieber, the

question was concerning the rights of foreign authors ; and it was decided and

settled on appeal, in March, 1810, that the French assignee of a literary or musical

work, not published abroad, acquired in France, after confoi-ming to the usual

terms of the French law, before any publication abroad, the exclusiye copy-right

under the law of 1793. See Questions de Droit, tit Propriete Lilleraire, sec. 2.

It is understood to be lawful to publish in France, without the permission of the

author, a work already published in a foreign country. Repertoire ub. mp. sec. 10.

The French law is much more liberal in the protection of intellectual productions

to authors and their heirs, than either the English or our American law ; and it is

a curious fact in the history of mankind, that the French national convention, in

July, 1793, should have busied themselves with the project of a law of that kind,

when the whole republic was at that time in the most violent convulsions, and the

combined armies were invading France and besieging Valenciennes ; when Palis

was one scene of sedition, terror, proscription, imprisonment and judicial massacre,

under the forms of the revolutionary tribunal ; when the convention had just been

mutilated by its own denunciation and imprisonment of the deputies of the Gironde

party, and the whole nation was preparing to rise in a mass to expel the invaders.

If the production of such a law, at such a crisis, be not resolvable into mere vanity

and affectation, then indeed we may well say, with Mr. Hume, so inconsistent is

human nature with itself, and so easy do gentle, pacific and generous sentiments

^lly both with the most heroic courage and the fiercest barbarity !

There is a disposition in France to enlarge still further the term of an author's

property in his works ; and the commissioners appointed by the king to frame a

new law on the subject, reported, in the summer of 1826, the draft of a law, in

which they proposed to give to authors and artists of works of all kinds, property in

their works for life, and to their legal representatives for fifty years from their

deaths ; and copy-right in a work to be protected from piracy by representation, as

well as piracy by publication. But it is understood that the French copy-right still

rests upon the provisions of 1810, and that the proposed modifications of 1826 did

not pass into a law In Prussia, by an ordinance of the king, in June, 1837, copy-

right endures for the life of the author, and to his heirs for thirty years after his death.

The rapid and puatical reprint in Belgium of French books, as soon as they are

out, and the consequent diffusion of them all over France, ruins the value of copy-

right in France. There is the same evil as respects French Switzerland. Copy-right

has a fair claim to international protection. In Germany, copy-right is perpetual

;

but it cannot be of much value, for there is no one uniform Germanic legislation on

the subject, to protect CDpy-right among so many independent states, using a com-

mon language. It is said, however, that there is a reciprocal security of copy-right

by treaty between Prussia and Austria ; and by the act of union of the Germanic

confederacy of 1815, the diet was directed to make uniform decrees for the pro-

tection of copy-right. By the Prussian ordinance of June, 1 8B7, the copy-right law

of that kingdom applies generally to works published in foreign states, provided

the copy-right law of such state applies to and protects works published in the

Prussi:m dominions. So, also, the English statute of 1 and 2 Victoria, ch. 59,

secures to authors, in certain cases, the international copy-right, by allowing the

queen in council to grant to authors of books, which shall thereafter be published
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and we must recur for instruction to principles settled by
the English decisions under the statute of Anne, and which

are, no doubt, essentially applicable to the rights of authors

under the act of congress.

It was decided, in Colman v. Wathen,^ that the acting of

a dramatic composition on the stage, was not a publication with-

in the statute. The plaintiff had purchased from O'Keefe the

copy-right of an entertainment called the Agreeable Surprise,

and the defeudant represented this piece upon the stage. The

mere act of repeating such a performance from memory was

held to be no publication. On the other hand, to take down
from the mouths of the actors the words of a dramatic com-

position, which the author had occasionally suffered to be

acted, but never printed or published, and to publish it from

the notes so taken down, was deemed a breach of right ; and

the publication of the copy so taken down (being the farce

entitled Love a la Mode) was restrained by injunction.''

Since the case above mentioned, injunctions have been

granted in chancery even *against the acting of a *379

io any foreign country to be specified in the order, the privilege of copy-right m
the British dominions, for a term not exceeding that granted to British authors,

upon entry and deposit of the "work "with the "warehouse keeper of the company of

stationers in London ; the grant to be upon the condition that British authors

have the like protection in the foreign country. The case of Germany shows how
important it "was in this country, that the law of copy-right should re^t on the

broad basis of federal jurisdiction. By the law in Russia, as established in 1828,

copy-right in books and translations is secured to an author for life, and to his

heirs, after his death, for twenty-five years, and no such right can be sold for debt.

In May, 1840, a treaty was entered into by the Sardinian and Austrian Lcjuibardy

governments, providing for the security of literary property within their re.-<pective

dominions; and the king of the Two Sicilies, the Grand Duke of Tuscany, and the

Dukes of Lucca and Modena, have acceded to the treaty. This is justly deemed a

rery auspicious event in the history of copy-right. The copy-nght, or light of

property in works of science, literature and art, including pictures, statues, draw-

ings, copperplates and lithographs, appearing within their respective Italiiin states,

is secured to the author and his assigns for his life, and for thiity years after his death.

If published after his death, it is protected for forty years from the time of publi-

cation. Every article of an encyclopedia or periodical work, exceeding three

printed sheets, is to be held a separate work, and all allowable extracts are to be

confined to three printed pages of the original. In Holland and Belgium, the author

is protected in his copy-right during bis life, and to his legal representatives during

twenty years after bis death.

« 5 Term Rep. 245.

•" Macklin v. Richardson, Amh. Rep. 694.
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dramatic work, without tlie consent of tlie proprietor;*

and tlie narrow and unreasonable construction given to the

claims of an author by the K. B., seems to have been very

properly enlarged by the court of chancery. But as the lord

chancellor, as late as 1822, took the opinion of the court of

K. B. whether an action would lie for publicly acting, and

representing for profit, a tragedy altered for the stage, with-

out the consent of the owner of the copy-right,—and as that

opinion was against the action, it is probable that the rule in

chancery will conform to that at law.'' In England there

may be relief granted against the piratical publication for

profit, of lectures delivered orally, and taken down in short

hand by the pupils."' But relief for such an injury does not

seem to come within any of the provisions of the act of con-

gress on the subject of copy-rights; and if it can be afi^orded

at all, it must be upon the principles of the common law,

under the state jurisdictions.<i

If an author first publishes abroad, and does not use due

diligence to publish in England, and another fairly publishes

his work in England, it is held that he cannot sue for a

breach of copy-right. Whether the act of printing and pub-

lishing abroad makes the -work j)uiUci juris, is not decided.

It becomes so if the author does not promptly print and pub-

lish in England ; and the statute of Anne had a reference to

publications in England, and it was them only that it intended

to protect. <=

* Morris v. Harris and Morris v Kelly, cited ia JSden on liijunc. 198.

'' Murray v. EllistoD, 5 Baruw. d; Aid. 657.

« Aberuelbey v. Hutcbinson, reported in ATaugham on Literary Properly, 147

—

154. The stiitute of 6 and 6 Wm. IV. c. 65, bas since secured to oral lecturers the

sole liberty of printing and publishing their own compositions.

^ In Clayton v. Stone, decitled in the Circuit Court of the United States, at New-

York, December, 1828, it was held, that a price current, published in a semi-week-

ly newspaper, was not a book, within the act. of congress, because not a work of

science or learning, but of mere industry.

e Clement! v. Walker, 2 Uarnw. ds Cress. 861. In the case of Chappell v. Pur-

day, 1845, 14 ilceson & W. 319,tbe Lord Cb. Baron, upon a review of the English

authorities, declared the result to be, that if a foreign author, not having published

abroad, first publishes in England, he may have the benefit of English statutes of

2lJ. I. and 54 G. III. ; but that no case had decided that if the author first published

abroad, he can afterwards have the benefit of it by publishing in England. The

decision in the case was, that a foreign author residing abroad, or the assignee of a
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An injunction to restrain the publication of unpub-

lished ^manuscripts has been frequently granted in ^'380

England ;^ and on the ground that the author had a

property in an unpublished work independent of the stat-

ute.^ (1) Literary property is the ownership to which an au-

thor is entitled in the original manuscript of his literary work

;

and the identity of the work consists in the sentiment and

language.*^ It is clearly the author's exclusive right, inas-

foreign author, "who composes and publishes hia work abroad, had not at comraoD

law, nor under the English statutes above mentioned, any copy-right in England.

The British statutes, said Oh. B. Pollock, meant only to protect British subjects,

and to foster and encourage British industry and talent. (2)

* Eden on IiijuTtctiona, 199, 200.

^ Duke of Queensbury v. Shebbeare, 2 EdenJa Rep. 329. Southey v. Sherwood,

2 Merivale's Rep. 435. Macklin v. Richardson, Amb. A<?p. 694. White v. Gerock,

2 Barnw. & ^/(/. 298.

•^ The identity of a hterary composition, says Sir Wni. Blackstone, consists en-

tirely in the sentiment and the language. The same conceptions, clothed in the

same words, must necessarily be the same composition. 2 Blacka. Com. 406.

The copy-right applies to the peculiar expression of ideas which the author has

used, and a work may be the subject of copy-right, although the materials which

compose it may be found in the works of other authors antecedently printed, pro-

(1) The author of works of literalure, art or science, has such exclusive right of property in

such works, wliile they remaia unpublished, that the court will restrain any person not having

title, from publiehiug any list or descriptive catalogue of such works. Prince Albert v. Strange,

iEiig, Ch.) Law Repot-Ur, July, 1849. p. :I33.

A writer in the London Jurist^ (Feb'y, 1S49,) intimates doubts, and with apparent justice, of

the correctness of this position. It is certainly carrying the riglil of aulhors to a great extent to

restrain by injunction the communication, not only of the works themselves, but the fact of their

existence, and the designation of the mode of their existence.

(2) In BooEcy v. Purday, 13 JuHst Rep. part 1, p 91S, it ^ as decided, that a foreign author

residing abroad, or his assign, was not entitled to the benefit of the statutes. S Anne, ch. 19, and
54 Geo. IIL ch. 156. These acts have, however, since been repealed.

In the case of Boosey v. Davidson, 13 Jurist, part 1, C7S, it would seem that the decision was
directly contrary, as it was also in the previous case of Cocks v. Purday, 5 Jfan., Gran. t& Seotfy

8G0. The last case was under the existing statute of 5 & 6 Victoria, ch. 45; but the case of

Boosey v, Purday is the latest. The law on this point is considered as unsettled in England. See

an elaborate article on this subject, taken from the London Jurist, in the U. S. La/w Magazine
for Dec. 1850, p 524.

Since the preceding note was written, a decision has been made in the exchequer chamber,

that the .assignee of a work, written by an alien in a foreign country, but never before publishc',

is entitled to the protection of the English copy-right laws, upon taking out a copy-right in Enj:-

land. Boosey y. Jeffreys, 1851, 4 Eng. L. S E. R. 479. It is understood that this case will be

carried to the House of Lords for a final decision of the question. The case was finally

decided in the House of Lords, August 1, 1854.

The decision of the exchequer chamber was reversed. It was held that a foreigner could

not obtain an English copy-right by first publishing, while a rei^ident abroad, a work in En^--

land ; and that his assignment conferred no right to a resident of England. It was said tiiat if

a foreigner was in England at the time of the first publication, and thus owed a local allegiance

to the crown, he could obtain a copy-right for his works.
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much as it is created by his own labour and invention ; and

the reason and moral sense of mankind acquiesce in the so-

lidity of the title. The act of congress says that no person

shall be entitled to the benefit of the act, linless he shall, be-

fore publication, record the book in the clerk's office of the

district court, by depositing a printed copy of the title with

the clerk ; but there is another section of the act which de-

clares, that if any person should print or publish any manu-

script, without the consent of the author or proprietor, (he

being a citizen or resident of the United States,) he shall be

responsible in damages by a special action on the case. The

courts of the United States are authorized to grant injunctions

to protect the violation of the rights of authors and inventors,

and to protect manuscripts from piratical publication.* No
length of time will authorize the publication of an author's

original manuscript without his consent. In England, the

publication of private letters, forming a literary composition,

has been restrained, on the ground of a joint property existing

in the writer, as well as in the person to whom the letters

were addressed. The letters of Pope, Swift and others, and

the letters of Lord Chesterfield, were prevented from a sur-

reptitious and unauthorized publication by the process of in-

junction. Lord Gh. Hardwicke declared that the receiver of

a private letter only acquires a qualified interest in it. The
paper on which it is written may belong to him, but the

composition does not; and he cannot publish it without

the consent of the writer.'' In the case of Peroival v.

*381 ^Pliipps^'^ the vice-chancellor held that private let-

vided the plan, the arrangement and the combination of those materials be original,

and -which must necessarily be the result of intellectual exertion and skill. It is of

no consequence whether the invasion of the copj-iight be a. simple reprint, or by

incorporating the -ffbole, or a large portion thereof, in some larger work. The form

in which the piracy is effected is not material. Gray v. Russell, C. C. U. S. for

Massachusetts, October, 1839. \ Story's Rep. 11. Emerson v. Davies, 3 Story's

Rep. 7(iS. Au equitable right to a copy-right is equally within the protection of

the law. Shadwell, V. Chancellor, in Bohn v. Bogue, Feb. 1846.

" Art of Congress, February Zd, 1831, sec. 9.

•> Pope V. Curl, 2 Alk. Rep. 342. Thompson t. Stanhope, Amh. Rep. ISl. lu

1804, the court of sessions in Scotland interdicted, at the instance of the children,

the publication of the manuscript letters of the poet Burns. Cadell & Davie v.

Stewart, cited in 1 Bell's Com. 116. n.

= 2 Ves. & Bea. 19.
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ters, having the character of literary composition, were

within the spirit of the act protecting literary property ; and

that by sending a letter the writer did not give the receiver

the right to publish it. But the court would not interfere to

restrain the publication of commercial or friendly letters, ex-

cept under circumstances.* The publication or production of

business letters might often be necessary in one's own de-

fence. K the publication of private letters would be a breach

of trust, the publication has been, and may be restrained.'"

It is easy to perceive the delicacy and importance of this

branch of equity jurisdiction relative to the publication of

manuscripts and private correspondence. The publication of

private letters ought to be restrained, when it would be a

breach of confidence and trust, as letters of courtship ; or

when injurious to the character and happiness of others. (1)

On the other hand, the courts will not lend their protection to

works which are evidently injurious to the public morals or

peace, or are an oifence against decency, or are libels upon

individuals."

* In Wetmore v. Scoville, 3 Edwards N. Y. Oh. Rep. 515, the yice-ohaDcellor

refused to exercise the power to prevent the publication of private letters of busi-

ness, when they possessed no attribute of literary composition.

i" Percival v. Phipps, 2 Ves. d- Bea. 27. Earl of Granard v. Dunbin, 1 Ball <fc B.

209. Gee v. Pritchard, 2 Swanst. Rep. 418. Mr. Justice Story asserts strongly the

propriety of the jurisdiction, by injunction, to restrain the publication of private

letters, though not strictly literary compositions, except when called for in the ad-

ministration of public justice. Com. on Eq. Jurisprudence, vol. ii. 220—223.

Denis v. Leclerc, 1 Martin's Louis. Rep 29Y. This doctrine is sound and just,

that a court of equity ought to intfrpose where a letter from its very nature, as in

the cases of matters of business, or friendship, or advice, or- family or private confi-

dence, imports the implied or necessary intention and duty of privacy and secrecy,

or where the publication would be a violation of trust or confidence, founded in con-

tract or implied from circumstances ; or when made for the purpose of indulging a

gross and diseased public curiosity by the circulation of private anecdotes, or family

secrets, or personal concerns. Story, ubi supra, sees. 947, 948, 949.

" Fores v. .Johnes, 4 Esp. N. P. Rep. 97. Hime v. Dale, 2 Campb. Rep. 27. n.

Southey v. Sherwood, ZMerivale's Rep. 435. Walcot v. Walker, 7 Ves. 1. Law-

(1) The authority of chancery to restrain the pablication of private letters, upon petition of the

author or owner, has been held to rest exclusively upon the ground of their value to the com-

plainant, as \hQra.ry property. Where letters were published under circumstances calculated to

greatly wound the feelings of the author, and whichfce would never have consented to publish,

an injunction restraining such publication was dissolved, on the ground that " the complainant

never could have considered them as of any value whatever, as literary productions." Hoyt t.

Mackenzie, 3 Sarb, Oh. B. 820.

Vol. II. 30
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A copy-right may exist in a translation as much as in an

original composition, and whether it be producedby personal

application and expense, or by gift.* A copy-right may ex-

ist in part of a work,, without having an exclusive right,

to the whole. Gray's poems were collected and published,

with additional pieces, by Mason ; and Lord Bathurst

*382 ^prohibited by injunction the unauthorized publica-

tion of the additions.'' *So Lord Hardwicke restrained

a defendant from printing Milton's Paradise Lost, with Dr.

Newton's notes. "= A mere colourable abridgment of a book

is an evasion of the statute, and will be restrained; but, as

Lord Hardwicke observed, this will not apply to a real and

fair abridgment; for an abridgment may, with great proprie-

ty, be called a new book. It is often very extremely useful,

and displays equally the invention, learning and judgment of

the author.^ A iona fide abridgment of Hawkesworth's

Yoyages has been held no violation of the original copy-

right So, an abridgment of Johnson's Kasselas, given as

an abstract in the Annual Register, was held not to be a

piratical invasion of the copy-right, but innocent, and not

injurious to the original work.f

rence v. Smith, 1 JacoVs Rep. 471. Murray t. Benbow and lawrence t. Smith,

decided in 1822, and cited in Maugham on Literary Properly, 90, 91.

» Wyatt V. Barnard, 3 Ves. & Bea. 11.

*> Mason v. Murray, cited in 1 East's Rep. 369.

" Lord Kenyou, in 1 Hast's Rep. 361. Tonson v. Wallcer, 1'762. 3 Swanst.

Rep. 671. Though there was nothing new in MiltorCs Paradise Lost, with New-

tons notes, except the notes. Lord Hardwicke granted an injunction against the

whole book; but the rule seems now to be, that chancery cannot grant an injunc-

tion against the whole booh, on account of the piratical quality of a part, unless the

part pirated is such, that granting an injunction against that part necessarily de-

stroys the whole. An action at law may be brought for pirating a part. Lord

Eldon, in Mawman v. Tegg, 2 Russell's Rep. 398. An editor may have a copy-

right in his own marginal notes. Wheaton v. Peters, 8 Peters' Rep. 591.

4 Gyles v. Wilcox, 2 AtTc. Rep. 141.

e Anon. Loft's Rep. 115.

' Dodsley v. Kinnersley, Amb. Rep. 403. . This latitudinary right of abridgment

is liable to abuse, and to trench upon the copy-right of the author. The question

as to a bona fide abridgment may turn, not so much upon the quantity as the value

of the selected materials. All the vital part of another's book, said Lord Cgtten-

ham, might be taken, though it might be of a small proportion of the book in

quantity. The slightest circumstances in these cases, as Lord Eldon well observed,

make the most important distinction. Wilkins v. Aikin, 17 Vesey, 425. Bramwell
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A person cannot, under the pretence of quotation, publisli

either the whole, or any material part of another's work ; but

T. Holcomb, S Mylne & Craig, 737. Saunders v. Smith, ib. 728, 729. Mr. Justice

Story makes some very just and pertioent observations on this point in the case of

Gray v. Russell, C. C. U. S. for Massachusetts, October term, 1839, 1 Story k ft. 11.

And as evidence of the sensibility as well as good sense and sound morality of au-

thors on this subject, we may refer to Dr. Lieber, who condemns this abuse of

copy-right under the shape of abridgments, and holds that it is as if a man had a

right to cut the ears of my corn, provided he leaves the stalks untouched. Politi-

cal Ethics, vol. i. 133. Lord Campbell, in his veiy interesting and learned "Lives

of the Lord Chancellors," vol. v. 56, questions the extent of the rule laid down by

Lord Hardwicke, which may extend to an abridgment tending to injure the repu-

tation and lessen the profits of the author. In Curtis' Treatise on copy-right, the

author reviews critically the English and American cases on this point, and arrives

at the following conclusion :
" The results to which English and American jurispru-

dence ought to come upon this question is, that an abridgment, in which the text,

the plan, the ideas, arguments, narrative and discussion of an original author are

reproduced, in a condensed form, is a violation of his right of property." Curtis on

Copy-right, p. 280. He cites Renouard's Droits dAutmrs, tome i. pp. 249. 269,

and tome ii. pp. 29—34, by which it seems that in France, by the law of 1793,

and in Belgium, by a law of the 25th January, 1817, aqd by the Prussian law

of the 11th June, 1837, abridgments, without license, are violations of the author's

rights.

There would seem to be little doubt that the case supposed by Mr. Curtis, and

indeed much less than the case supposed, would be a violation of copy-right ; and,

at the same time, it may be admitted that no monopoly can or ought to exist in

ideas. In the appendix to Maugham's treatise on the laws of literary property,

pp. 21 6—228, various opinions are collected on the nature of literary property,

which, if allowed to be correct, may have decisive effect in resolving the present

inquiry. A writer in the Monthly Review for 1774, (Maugham, appendix, p. 221,)

observes :
" Every man's ideas are doubtless his own, and not the less so because an-

other person may have happened to fall into the same train of thinking with himself.

But this is not the property an author claims; it is a property in literary com-

position, the identity of which consists in the same thoughts, ranged in the same

order, and expressed in the same words." Mr. Hargrave's opinion is to the same

effect, (Maugham, p. 2 1 6) :
" The subject of the property is a written composition

;

and that one written composition may be distinguished from another, is a truth too

evident to be much argued upon. Every man has a mode of combining and ex-

pressing his ideas peculiar to himself The same doctrines, the same opinions

never came from two persons, or even from the same person at different times,

clothed wholly in the same language. A strong resemblance of style, of senti-

ments, of plans and dispositions, will frequently be found; but there is such an in-

finite variety in the mode of thinking and writing, as well in the extent and con-

nection of ideas, as in the use and arrangement of words, that a literary work,

wholly original like the human face, will always have some singularities, some

lines, some features to characterize it, and to fix and establish its indentity."

These opinions seem to accord in the principle, that the proper object of the

copy right is the peculiar expression of the author's ideas, meaning by this, the
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he may use, what is in all cases very diflBcult to define, fair

quotation.^ (1) A man may adopt part of the work of another.

The quo a/nimo is the inquiry in these cases. The question is,

whether it be a legitimate use of another's publication, in the

exercise of a mental operation, deserving the character of an

original work.'' If an encyclopaedia or review should

*383 copy so much of a book as to serve as a ^substitute for

it, it becomes an actionable violation of literary pro-

perty, even without the cmimusftirandi. If so much be ex-

tracted as to communicate the same knowledge as the origi-

nal work, it is a violation of copy-right. (2) It must not be

in substance a copy. An encyclopsedia must not be allowed,

by its transcripts, to sweep up all modern works. It would

be a recipe for completely breaking down literary property.<=

structure of his work, tlie sequence of his remarks, and, aboTe all, his language

;

and that this peculiarity is always distinguishable, as, by a law of nature, every

human production is stamped with the idiosyncrasy of the author's mind.

If these views are correct, it will follow that any abridgment of the work, in the

original author's language, is an infringement of his right; and, indeed, every quo-

tation will be, pro tanto, a. violation, unlet-s excused on the ground of its incon-

siderable extent, or on the presumed assent of the author, which, in works of fair

criticism, might be justly implied.

' Mr. Curtis, after an examination of the authorities on the question, how far

the quotation of passages may be allowed, even when there is a fair' acknow-

ledgment of the source from which they are taken, observes :
" There is no more

definite and consistent limits than the point where ait injury may be perceived^

which varies, of course, in each case, and is not by our law supposed to be

capable of a distinct announcement by a positive rule." Curtis on Copy-Right,

p. 252.

b Wilkins v. Aikin, 17 Ves. 422.

« Roworth v. Wilkes, 1 Campb. N. P. Rep. 94. In IBohn v. Bogue, before the

Vice-Ohancellor of England, in February, 1846, (New- York Legal Observer for

August, 1846,) it was held that the word substitute was not correctly used by

Lord EUenborough, in the case in Campbell ; for a work may be a pij-acy though

the passages copied are stated to be quotations, and are not so extensive as to

render the piratical work a substitute for the original work. If the pii-acy take,

though as quotation, a materially valuable pait of a work, it is a breach of copy-

right, and chancery will interfere and diiect a trial on that point. If the matter

(1) A charge of piracy ofan EDglishbookis not rebutted by showing that the part complained

of was copied from a foreign book, Tvhich appeared to be copied from the English book, Mur-

ray v. Bogue, IT En-g. L. & E. E. 165.

'

(2) See Webb v. Powers, 2 Wood. <& M. Rep. 497. If the original work has been so closely

imitated as to demonstrate a case of mere evasion, or if it has been enbstantially copied, it is a

piracy. Emerson v. Davies, 8 Tory's R. 768.
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The act of congress of 1831, (1) (and of which the substance

has been given in the preceding pages,) has greatly enlarged

the privilege of copy-right beyond that which existed under

the acts of congress of 1790 and 1802. Under those acts, the

exclusive right of printing, publishing and vending, was con-

fined to the term of fourteen years, if the author should be

living when the first term expired. The act of 1831 extends

and continues to the proprietors of copy-rights then existing,

and not expired when the act passed, the benefit of all its

provisions for the enlarged term given by the act, to be com-

puted from the time of the first entry of the copy-right under

the former statutes, and with the like privilege of renewal, as

is provided in relation to copy-rights originally secured under

the act of 1831. All the provisions and remedies intended

for the protection and security of copy-rights, are declared to

extend to the benefit of the proprietors of copy-rights already

obtained according to law, during the extended term thereof,

in the same manner as if the copy-right had been entered

and secured under the new act.*

extracted from a publication be merely for the purpose of criticism, or if the mat-

ter extracted be too minute as a matter of property or value, it will not be pro-

tected under an injunction. Bell v. Whitehead, in the English Chancery, 1839.

In the case of the Publishers of Sparks' Life of Washington v. The Publishers of

Upham's Life of Washington, in U. S. 0. C. for Massachusetts, 1841, it appeared

that 363 pages out of 886 pages, of which the two volumes of the work of the

defendant was composed, were copied verbatim from the foi'mer work, being let-

ters of Washington. Judge Story granted a perpetual injunction, and held that

the letters of Washington were the subject of copy-right under the circumstances

in which they were placed. He laid down the general proposition, that if so much

of a work be taken in form and substance, that the value of the original work is

sensibly diminished, or the labours of the original author are substantially, to an

injurious extent, appropriated by another, it constitutes, in point of law, piracy pro

tanlo.

' Act of Oongres\ February 3d, 1831, ch. 16. sec. 15, 16. The act of congress

of February 15th, 1819, ch. 19, gave to the circuit courts original cognizance, as

well in equity as at law, of all suits and controversies arising under any law of the

United States, granting or confirming to authors or inventors the exclusive right to

their writings or discoveries ; and with authority on bills in equity to grant injunc-

tions, according to the course and principles of courts of equity, to prevent the

violation of the rights of authors or inventors.

(1) TMs act imposes a penalty of fifty cents for each sheet pirated ; but it is only upon tlie

sheets found in the possession of the piratical publisher, and not upon all those which he has

published. Backus v. Gould, T How. R. 798.
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Under the EDgUsh law it was understood that if the author

assigned away his right generally, and outlived the period of

28 years, his assignee, by the general assignment, would have

the benefit of the resulting term of fourteen years more. Such

a contingent right in the author himself will pass by the

general assignment of all his interest in the copy-right.^

*384: *But if the author died before the expiration of the pe-

riod entitling him to a renewal, his personal represen-

tatives, and not the assignee, were entitled to the renewal.''

The language of the act of congress, giving the right of re-

newal, in the case of the author's death, to his widow and

children, would seem to require the same construction, and

to have intended a personal benefit to the widow and children.

The statute speaks of the widow and children in a restrictive

sense as a descriptio personarum ; and it says that they shall

be entitled to the renewal of the copy-right, on complying

with certain terms.^

The justice and policy of securing to ingenious and learned

men the profit of their discoveries and intellectual labour,

were very ably stated by the court of K. B. in the great case

oi Miller Y. Taylor. The Constitution and laws of the United

States contain the declared sense of this country in favour of

some reasonable provision for the security of their produc-

tions. The former law of congress afforded only a scanty and

* Carnan t. Bowles, 2 Bro. C. C. 80. By act of coDgress of June 30th, 1834, in-

stnimeDts in writing for the transfer or assignment of copy-rights, are to be proved

or acknowledged, as deeds for the conTeyance of land are, and are to be recorded

in the office where the original copy-right is deposited and recorded. If not so re-

corded within sixty days after execution, they are to be deemed fraudulent and

void against any subsequent purchaser or mortgagee, for valuable consideration,

without notice. (1)

• Petersdorff's Ahr. vol. vi. p. 565.

" In the case of Pierpoint v. Fowle, 2 Wood. & Minots R. 23, the plaintiff having

assigned his copy-right to his book. The Reader, renewed the copy-right at the ex-

piration of the fourteen years, and the assignee continuing to publish the book as

bis-own, the coui't {Judge Woodbury) held, that the author, by selling the copy-

right, sold only the right then existing, and that the subsequent copy-right so re-

newed, belonged to the original author, and the assignee was decreed to account

for his subsequent salea

(1) They are valid between'the parlies, tbough not recorded. Webb v. Powers, 2 Wood. <6

M. Bep. 496.
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inadequate protection, and did not rise to a level with the

liberal spirit of the age. Bat the recent statute has made
liberal amends, and redeemed the government of our country

from the reproach to which it had been exposed. Lord Cam-
den once declaimed against literary property. " Glory," said

he, " is the reward of science, and those who deserve it, scorn

all meaner views. It was not for gain that Bacon, Newton,

Milton and Locke instructed and delighted the world." In

answer to this it may be said, that the most illustrious writers

in every branch of science, within the last half century, have

reaped a comfortable support as well as immortal fame, from

the fruits of their pen. The experiment in Great Britain has

poTed the utility, as well as the justice, of securing a liberal

recompense to intellectual labour ; and the prospect of gain

has not been found, in the case 0/ such men as Robertson, or

Gibbon, or Sir "Walter Scott, either to extinguish the ardour

of genius or abate the love of true glory.



LECTUEE XXXYII.

OF TITLE TO PEESONAL PEOPEETT BY TEAJS^SFEE BT ACT OF 'LAW.

Goods and chattels may change owners by act of law, in

the cases of forfeiture, succession, marriage, judgment, in-

solvency and intestacy. Those of succession and marriage

have already been considered, and I shall now confine myself

to the other means of acquiring title to chattels by act oflaw.

I. Byforfeiture.

The title of government to goods by forfeiture, as a punish-

ment for crimes, is confined, in New-York, to the case of

treason. The right, so far as it exists in this country, de-

pends, probably, upon local statute law ; and the tendency of

public opinion has been to condemn forfeiture of property, at

least in cases of felony, as being an unnecessary and hard

punishment of the felon's posterity. Every person convicted

of any manner of treason, under the laws of Ifew-Tork, for-

feits his goods and chattels, and also his lands and tenements,

during his life-time ; but the rights of all third persons, ex-

isting at the time of the commission of the treason, are saved.

»

Forfeiture of property for crimes in any other case is

^386 expressly *abolished.'' And even the attainder of

treason does not extend to corrupt the blood of the of-

fender, or to forfeit the dower of his wife.<= The forfeiture in

» iV. K /Jmsed SiaiMto, vol. i. p. 284. sec. l; 2 ; vol.ii.p. 656,sec.3. Itismade

the duty of the attoiney-geDeral to recover, by ejectmeot, real estate Escheated to

the people of the state of New-York, or forfeited upon any conviction or outlawry

for treason. Ihid. vol. i. pp. 283, 284. There is a similar statute provision in some

of the other states.

t N. T. Revised Statutes, vol. ii. p. 701. sec 22.

= Ibid, vol i. p. 742. sec. 16. Ibi'd. vol. i. p. 282. Ibid. vol. ii. p. 701. sec. 22.

Ibid. vol. ii. p. 98. sec. 81.
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treason as to real estate related at common law back to the

time of the treason committed ; and, therefore, all alienations

and incumbrances by the traitor, between the time of the

offence and the conviction, were avoided ; but the forfeiture

of his goods and chattels related only to the time of the con-

viction, and all sales made in good faith and withont fraud

before conviction, were good."

Forfeiture of estate and corruption of blood, under the laws

of the United States, and including cases of treason, are

abolished.'' Forfeiture of property, in cases of treason and

felony, was a part of the common law, and must exist at this

day in the jurisprudence of those states where it has not been

abolished by their constitutions or by statute. <= Several of the

state constitutions have provided thatno attainder of treason or

felony shall work corruption of blood or forfeiture of estate,

except during the life of the offender, "^ and some of them have

taken away the power of forfeiture absolutely, without any

such exception. < There are other state constitutions which

impliedly admit the existence or propriety of the power of

forfeiture, by taking away the right of forfeiture expressly in

cases of suicide, and in the case of deodand, and preserving

silence as to other cases ; and in one instance*" forfeiture of

property is limited to the cases of treason and murder.

The English law has felt the beneficial influence of the

progress of public opinion on this subject. The statute of 7
Anne, ch. 22, abolished, after the death of the Pretender, for-

feiture for treason beyond the life of the offender ; and

*though the statute of 17 Geo. II. ch. 29, postponed *387

the operation of that provision, it was only until the

death of the Pretender and his sons. And, by a bill intro-

* 2 Hawk. P. C. b. 2. ch. 49. sec. 30. 4 Blacks. Com. 380. In the case of cus-

tom-house seizures for forfeiture of goods, the title of the government relates back

to the time of the forfeiture. Ocean Ins. Co. v. PoUeys, 13 Peters' Rep. 157.

• Laws of U. S. April 20th, 1790. ch. 9, sec. 24.

" In Massachusetts, as lands under their charter were held as of the manor of

East-Greenwich, the customs of gavel-kind were so far applied to the tenure as

not to subject the lands to forfeiture for treason or felony. Hutch. Hist. vol. i. p.

447.

^ Constitutions of Pennsylvania, Delaware and Kentucky.

• Constitutions of Connecticut, Ohio, Tennessee, Indiana, Illinois and Missouri.

' Constitution of Maryland.
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duced into parliament by Sir Samuel Eomilly, in 1814, aijd

afterwards, under the modifications, passed into a law, cor-

ruption of blood, in cases of felony, except murder, was

abolished.* The ingenious and spirited defence of the law of

forfeiture, which was made by Sir Charles Torke in the mid-

dle of the last century,!' and in which he insisted that it

stood on "just, social and comprehensive principles, and was

a necessary safeguard to the state, whether built on maxims

of monarchy or freedom," has failed to convince the judgment

or satisfy the humanity of the present age.

Government succeeds, as of course, to the personal and real

estate of the intestate, when he has no heirs or next of kin to

appear and claim it ; but this is for the sake of order and good

policy ; and the succession in such cases is usually regulated

by statute."

II. By judgment. (1)

On a recovery by law in an action of trespass or trover of

the value of a specific chattel, of which the possession has

been acquired by tort, the title of the goods is altered by the

recovery, and is transferred to the defendant; and the damages

recovered are the price of the chattel so transferred by ope-

ration of law

—

solutio pretii emptionis loco habetur. The

books either do not agree, or do not speak with precision on

the point, whether the transfer takes place in contemplation

of law upon the final judgment merely, or whether the

amount of the judgment must first be actually paid or

*388 recovered by execution. In Brown v. * Wotton,^ Fen-

ner, J., said, that iu case of trespass, after the judg-

» This was the statute of 54 Geo. III. ch. 145, which declared that no attainder

for felony, murder excepted, should extend to disinherit the heirs or affect the

right and title to the lands beyond the life of the offender. The statute of 3 and 4

Wm. IV. c. 106, went further, and declared, that after the death of any person

attainted, Ms descendants may inherit.

ii Considerations on the Law of Forfeiturefor High Treason.

" Dane's Abr. vol.iv. pp. 537, 538. Statutes of Connecticut, 1821, p. 198.

J Gro.J.IS.

(1) By th& common law, a decree of the court of chancery did not transfer the legal title to

land ; but the court compelled the holder to convey the title pursuant to the decree. Such is

still the eflFect of decrees, unless express statute has made the decree a legal transfer. In the

ma tter of Van Wyok, 1 Sort. Ch. B. 566.
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ment given, the property of the goods is changed, so that the

former proprietor may not seize them again : and in Adams
V. Broughton,^ the K. B. declared that the property in the

goods -was entirely altered by the judgment obtained in tro-

ver, and the damages recovered were the price thereof. On
the other hand, the rule is stated in Jenkins'' to be, that if one

person recovers damages in trespass against another for taking

his chattel, " by the recovery and execution done thereon,"

the property of the chattel is vested in the trespasser ; and in

the Touchstone" it is said, that if one recovers damages of a

trespasser for taking his goods, the law gives him the pro-

perty of the goods, " because he hath ^add for them." The

rule in the civil law was, that when the wrongful possessor of

movable property, who was not in a condition to restore it,

had been condemned in damages, and had paid the same to

the original proprietor, he became possessed of the title. The

Koman and the French law speak of the change of rights as

depending upon the payment of the estimated value. <^ So,

also, in the modern case oi Drake v. MitGheU,''JjOvd'E\leriho-

rough observed, that he always understood the principle of

transit in remjudicatam to relate onlyto the particular cause

of action in which the judgment was recovered, operating as

a change of remedy, from its being of a higher nature than

before ; and that a judgment recovered in any form of action

was still but a security for the original cause of action,

until it was made productive in satisfaction to the party ; and

until then it would not operate to change any other col-

lateral concurrent remedy which the party might*have. *389

This is the more reasonable, if not the more authorative

conclusion on the question/

• Andrew's Rep. 18. S. C. Str. 1078.

•> Jenk. Cent. Case 88. p. 189.

"= Shep. Touch, tit. Gift.

^ Dig. 6. 1. 35. 63. Pothier, Traite Droit de Propriete, No. 364. Merlin, Re-

pertoire, vol. xiii. p. 34. Verbo. Pret.

' 3 East's Rep. 251.

' It remains a vexed question, by reason of loose or contradictory decisions in

the books, whether a recovery by judgment in trespass or trover of the value of a

chattel, does, by implication of law, joer se, amount to a transfer of title to the de-

fendant, or those who held under bim, without payment or satisfaction of the judg-

ment. In Smith v. Gibson, Cas. temp. Hard. 303, Lord Hardwicke said, that if the



4Y6 OF PERSONAL PROPERTY. [Part V.

III. By insolvency.

It has been found necessary, in governments whicL, author-

ize personal arrest and imprisonment for debt, to interpose

plaintiff recover damages for a thing, it is as a sale of a thing to the defendant

which vests the property in him, and it is a bar to another action for the same

thing. The plea in that case, to whioh the remark applied, was that the damages
given were recorded in full salisfaction of the damages sustained. In Mooi- v.

Watts, 1 Lord Raym. 614, Lord Holt is made to say, that in replevin for cattle

with adhuHc detinet, damages given for the cattle will change the property. In

the same case, as reported in 12 Mod. Hep. 428, he says, that in replevin for cattle

with an adhimc detinet, and judgment for damages against the defendant, by pay-

ment thereof, the property of the distress vests in him. The American cases leave

the law in equal uncertainty. In Curtis v. Groat, 6 Johns. Rep. 168, Osterhout v.

Roberts, 8 Cijwen's Rep. 43, Prentiss, J., in Sanderson v. Caldwell, 2 Aik. Rep. 203,

Jones v. M'Neil, 2 Bailey's S. 0. Hep. 466, and Walker v. Farnesworth, Sup. Court

of Tennessee, September, 1844, the doctrine is, that a recovery in damages of the

value of a specific chattel does not, of itself, work a change of title, and transfer it

to the defendant or his vendee, withouti satisfaction of the value found. This is the

better doctrine
;
property does not pass by the judgment, but only by satisfaction

of the judgment; so it is adjudged in Sharp v. Gray 5 B. Monroe, 4, that a judg-

ment in detinue without satisfaction does not change the right of property. On
the other hand, it is declared in Morrell v. Johnson, 1 ffen. & Munf. 499, Floyd v.

Brown, 1 Rawle's Rep. 121, Marsh v. Pier, 4 ibid. 273, Fox v. The Northern Liber-

ties, 3 Watts & Serg. 107, Rogers, J., in Merrick Estate, 5 Watts & Serg. 17,

Rogers V. Moore, 1 Rice's S. 0. Rep. 60, and Carlisle v. Burley, 3 GreenUafs Rep.

250, that a recovery of the value of a chattel by judgment divests the plaintiff of

his title, and transfers it to the defendant, though the judgment be not satisfied,

and bars him from asserting his title in any other action. In the Am. Law. Mag.

for April, 1844, there is an able discussion of the authorities and of the legal prin-

ciples applicable to the question of the " transfer of personal property by judg-

ment;" and in King v. Hoare, 11 Mees. & W. 494, it was adjudged, after a full dis-

cussion, that a judgment against one of two joint debtors is a bar against the other

.

It is otherwise where the debt is joint and several. The right given by the judg-

ment without satisfaction merges the inferior remedy by action for the same debt,

and the same result follows in tort. The same principle of law was declared in

Ward V. Johnson, 13 Mass. R. 148, Smith v. Black, 9 Serg. & Rawle, R. 142, and

Robertson v. Smith, 18 Johnson, 454. If one defendant in a joint contract and

action can plead a sufficient bar as it respects himself, it will avail the other de-

fendant; whereas,in the case oi a joint an(is«weraZ contract, an unsatisfied judgment

against one of the debtors is no bar to a subsequent action against the other. The

case in the Supreme Court of the United States, in Sheeby v. Mandeville, 6 Crunch

R. "itiZ, may be considered as having been completely overruled by our American

authorities,long before the same decisions against it were made in the English Court

of Exchequer. See Trafton v. United States, 3 Story's R. 646, confirmation of the

case of King v. Hoare. (1)

(1) Payment of interest by one of two joint makera of a note, before the statute of limita-
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and provide relief for the debtor in cases of inevitable mis-

fortune
; and this has been particularly the case in respect to

insolvent merchants, who are obliged, by the habits, the pur-

suits and the enterprising nature of trade, to give and re-

ceive credit, and encounter extraordinary hazards. Bankrupt

and insolvent laws are intended to secure the application of

the effects of the debtor to the payment of his debts, and

then to relieve him from the weight of them."^

(1.) The Constitution of the United States gave to congress

the powef to establish uniform laws on the subject of bank-

ruptcies throughout the United States. Bankruptcy in the

English law has, by long and settled usage, received an ap-

propriate meaning, and has been considered to.be applicable

only to unfortunate traders, or persons who get their liveli-

hood by buying and selling for gain, and who do certain acts

which afford evidence of an intention to avoid payment of

their debts.!"

» Insolvency means the condition of a person unable to pay his debts as they fall

due, or in the usual course of trade and business. Deeds of compositions with

creditors frequently avoid the necessity of a resort to discharges under bankrupt and

insolvent laws. By these contracts, the creditors agree to accept a composition

for their debts, on a part of the whole, and discharge the debtor. They have been

termed private bankruptcies, without the advantages attending a regular commis-

sion ; but if they are made fairly, and in good faith, and strictly conducted, they

are valid in equity and beneficial to all parties. See the case of Ex parte Vere,

and note ibid. 19 Vesei/, 93. A creditor who does not agree with other creditors

to a composition is not bound ; but if he does consent, an agreement in derogation

of the composition is fraudulent in respect to the other creditors, and void. The

composition binds him to good faith. Greenwood v. Ledbetter, 1 2 Price's Exch.

iJep. 183. Acker V. Phoenix, 4 Poipre's 7?ep. 305. Jackman v. Mitchell, 13 Vtsey,

581. ffa; parte Sadler & Jackson, 15 ibid. 52. Leicester v. Rose, 4 .£'as('s iJty.

872. Browne & Stackpole, 9 N. H. Rep. 488. See a collection of all the modern

cases on the subject, Petersdorff's Abr. vol. vi. tit. Comp. with Creditors, and to the

notes added to the case of Cumber v. Wane, 1 Str. 425, in Smith's Selections of

Leading Cases, in the Law Library, N. S. vol. xxvii. (1)

• 2 Blacks. Com. 285. i'Zl. The bankrupt act of 6 Geo. IT. enlarged the

tions has attached, contiuues the liability of each maker for six years from the payment.

Keid V. M'Nanghten, 15 Sarb. E. 168. Contra, Dunham v. Dodge, 10 Barb. B. 566.

The acceptance by a creditor of the Bcparate liability of one of several joint debtors is a

suflBcient consideration for a discharge of the others. Lyth t. Ault, 11 Eng. L. & E. R. 580.

Caldwell v. Sigoumey, 19 Conn. R. 37.

(1) Every composition deed, it is said, in Breck v. Cole, 4 Sandf. S. C. It. 79, is, in its spirit, an

agreement between the creditor as well as with the debtor. Any agreement giving advantage

secretly to one creditor, is void as to the other creditors, and void as to the debtor himself, as ob-

tained by moral duress and fraud. Hall v. Dyson, 10 Eng, Z. & E. It. 424.
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*390 *Tlie general principle that pervades tlie English

bankrupt system is equality among creditors who

have not previously and duly procured some legal lien upon

the estate of the bankrupt ; and in order to attain and pre-

serve that equality, the bankrupt's estate, as soon as an act of

bankruptcy is committed, becomes a common fund for the

payment of his debts, and he loses the character and power

of a proprietor over it> He can no longer give any prefer-

ences among his creditors, (1) and the race of diligence be-

tween them to gain advantages is wholly interrupted ; and if

the bankrupt acts fairly and candidly, he will ultimately be

relieved from imprisonment, and even from the obligation of

his debts. In this respect there is a marked difference in ge-

neral between the bankrupt and insolvent laws, for while the

bankrupt may be discharged from his debts, the insolvent

debtor is usually only discharged from imprisonment. But

the line of partition between bankrupt and insolvent laws is

not so distinctly marked as to enable any person to say, with

positive precision, what belongs exclusively to the one, and

not to the other class of laws. It is difficult to discriminate

with accuracy between banln-upt and insolvent laws ; and

therefore a bankrupt law may contain those regulations which

description of persona subject to the bankrupt lawsf and extended it to persons

folio-wing the vocation of " victuallers, keepers of inns, taverns, hotels or coffee-

houses." A bankrupt means a broken up and ruined trader, according to the

original signification of the term; a, person whose table or counter of business is

broken up. Bancus ruptus, Story, J., in Everett v. Stone, 3 Story's Rep. 453.

» The English law carries the lien of the assignees of the bankrupt back to the

time of the act of bankruptcy committed, so that the sheriff who on/, fa. seizes

and sells the goods of the bankrupt before the commission issued, but after the act

of bankruptcy committed, and without notice of the act of bankruptcy, becomes

liable in trover to the assignees, inasmuch as the assignment has relation back to

the act of bankruptcy, and vests the title to the property in the assignees from

that time. Cooper v. Ohitty, 1 Burr Rep. 36. Balme v. Hutton, 1 Crompton &
Mceson, 262. S. C. 9 Bingham's Rep. 471. This last decision was made in the

exchequer chamber, after a very able and learned discussion, and the rule was

considered as settled, as it had been uniformly recognised and acted upon ever

since the decision under Lord Mansfield.

(1) As to what will constitute a giving of preference, and wbeu an act is considered as done

"in contemplation of bankruptcy," see McLean v. Lafayette Bank, 3 MoLean^s 7?. 537. Eve-

rett v. Stone, ,8 Ston/s B: 446. Wlnsor v. Kendall, id. SOT. Aahby v. Steere, 2 Wood. & If.

Sep. 34T.
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are generally found in insolvent laws, and an insolvent law
may contain those which are common to a bankrupt law.'' (1)

The legislature of the Union possesses the power of enacting

bankrupt laws ; and those of the states the power of enacting

insolvent laws ; and a state has likewise authority to pass a

bankrupt law.*" But no state banki'upt or insolvent law can

be permitted to impair the obligation of contracts : and there

must likewise be no act of congress in existence on the sub-

ject, conflicting with such law." There is this further limita-

tion, also, on the power of the separate states to pass bankrupt

or insolvent laws, that they cannot, in the exercise of that

power, act upon the rights of citizens of other states. <•

At present, there is not any bankrupt *8ystem in ex- *391

istence under the government of the United States,

and the several states are left free to institute their own bank-

rupt systems, subject to the limitations which have been men-

- Marshall, Ch. J., in Sturges t. CrowDinshield, 4 Wheaton. 195.

Insolvent laws, quite co-extensive with the English bankrupt system in their

operations and objects, have not been unfrequent in our colonial and state legisla-

tion, and no distinction "was ever attempted to l»e made in the same, between

bankruptcies and insolvencies. Story's Com. on Const. U. S. vol. iii. p. 11.

" Sturges T. Crowninshield, 4 Wheaton, 122. See, also. Gibbons v. Ogden, 9

ibid. 197. 227. 235. 238. Houston v. Moore, 5 ibid. 34. 49. 52. 54. These cases

have settled the doctrine that the power in congress to pass bankrupt laws is not

exclusive, but the same power may be exercised by the states respectively, under

the restrictions which ai-e mentioned in the text. Judge Story says that Judge

Washington maintained at all times an opposite opinion in favour of the power

being exclusive in congi-ess ; and he says that his opinion was known to have been

adopted by at least one other of the judges. Story's Com. on the Const, vol. i. p.

428, note. Since the passage of the bankrupt act of the United States, in 1841, it

has been decided, that a state insolvent act may exist in full vigour, so far as it does

not impede the operation of the bankrupt law. They'do not come in conflict until

the bankrupt law attaches upon the person and property of the bankrupt, and that

is not until it is judicially ascertained that the petitioner is a person entitled to the

benefits of the act by being declared a bankrupt by a decree of the court. JUx

parte Ziegenfuss, 2 IredelVs N. C. Rep. 463. This case has been overruled, and I

think very justly, in Griswold v. Pratt, 9 Metcalf's Rep 1 6, where it was adjudged,

•that while a bankrupt law of the U. S. is in force, it destroys the validity of the

operation of a state insolvent law, even though no proceedings be had under it at

the time. The one system supersedes the other, for they would in their proceed-

ings be repugnant to each other.

^ Ogden V. Saunders, 12 Wheaton, 213.

(1) See Towne v. Smith, 1 Wood. <& M. E. 115.
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tioned.* The objection to a national bankrupt system con-

sists in the difficulty of defining, to the satisfaction of every

• Congi'ess passed an act April 4th, 1800, establishing a nniform system of

bankruptcy thi'oughout the United States. The act was limited to five years, and

from thence to the end of the next session of congress ; but the act was repealed

within that period, by the act of December 19th, 1803, and the system was not

renewed until 1841.

An effort was made in congi'ess, in the spiing of 1 840, to re-establish a uniform

system of bankruptcy, and the subject received an able and thorough investigation

and discussion, but congress could not agree on the principles of the system, and

the effort failed. The bill which was reported and debated, enabled debtors of

every description and class to take advantage of it at their option, and to be there-

by completely discharged from their debts without the co-operation or assent of

any creditor. Some of the members of congiess were opposed to any bankrupt

system on the part of the United States, as it would enlarge the powers of the

federal comets to a great extent, and lead to the creation of a crowd of officers and

agents to administer it, and probably to much abuse and corruption. They pre-

ferred that the administration of bankrupt and insolvent laws should remain with

the state goveraments. The compulsory process of bankruptcy, at the instance of

the creditor, was urged by others as essential to the system, and that the provision

should even be extended so as to include corporations instituted under state

authority for banking, manufacturing, commercial, insurance and trading purposes.

But this last provision was objected to as most inexpedient, if not absolutely

beyond the purview of the constitution. It was apprehended that such a power

would lead to infinite abuse, and become expensive and extremely oppressive, and

would tend to break up all the moneyed and business institutions created under

state laws, or render the power of control of them most formidable aud dangerous.

The advocates for the 'bill contended that bankruptcy was a general term, and

meant failure, and was equally applicable to all persons of broken fortunes; that

the constitution was not intended to be bound to the English system of bankruptcy,

and that congi-ess had the same power as the British parliament to extend the

application of itj and that it might and ought to extend to all classes of debtors

who had become disabled and overwhelmed in the peculiar and severe calamity of

the times ; that though the assent of at least a majority of the creditors to the

debtor's discharge was deemed by the New-York board of trade to be essential

to the stability of credit, the rights of creditors, the claims of justice and the

reputation of the countiy , it was insisted upon, as a compensation for this omission,

that the operation of the act would be useful to creditors, though the debtor should

be enabled to obtain the benefit of a discharge without their consent or action, for

it would put an end to the pemicious practice ofgiving preference among creditors,

and enable the assets of insolvents to be distributed equally among the creditors.

The bill was strongly opposed by other members of congress on constitutional

grounds reaching to the fundamental principles of the bill. It was contended that

the power given to congress to establish uniform laws on the subject of bank-

ruptcy, was one incidental to the regulation of commerce, and applicable only t«

merchants and traders, or persons essentially engaged, in various ways and modes,

in trade and commerce. That the term bankiiiptcy was adopted in the constitu-

tion as it stood defined and settled m the English law, where it had a clear and
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part of the country, the precise class of debtors who can, con-

sistently with the constitutional jurisdiction of congress over

definite meaning ; that it was universally taken and understood in that sense, con-

temporaneously with the adoption of the constitution, and it received that practical

construction, and none other, in the bankrupt act of 1 800 ; that the English bank-

rupt laws discharge the bankrupt from his debts and contracts, and were coercive

on the debtor, and put in action at the instance of creditors, and at their instance

only ; that the proceeding was for the equal benefit of all the creditors, and ita

justice and policy, as applicable to that class of debtors, were founded on the pe-

culiarly hazardous business of trade and commerce, and the necessity of large

credits to sustain an extensive foreign and domestic trade ; that there was a marked

difference between bankrupt and insolvent laws, in the jurisprudence of England

and of America, and which had been recognised by the Supreme Court ofthe United

States; (vide supra, p. 390) ; that insolvent laws were left to the cognizance of the

individual states, each of which had its own system of insolvent laws, and which

the bill before the house would entirely supersede, for it was in fact a general and

sweeping insolvent law, and it was apprehended that its operation on credit,

and the popular sense of the legal and moral obligations of contracts, would be

disastrous.

The effort to establish a national banki'upt law was renewed at the next session

of congi-ess, and was successful. An act of congress " to establish a uniform system

ofbankruptcy throughout the United States," was passed the 19th of August, 1841.

It was declared to apply to all persons whatsoever residing within the United

States, who owed debts, not created in consequence of a defalcation as a public

officer, or as executor, administrator, guardian or trustee, or while acting in any

other fiduciary character, (1) and who should by petition on oath, setting forth

a list of their creditors and an inventory of their property, apply to the district

court for the benefit of the act, and declare themselves unable to meet theii' debts

and engagements. The act was further declared to apply to all persons being mer-

chants, or using the trade of merchandise, and all retailers of merchandise, and all

bankers, factors, brokers, underwriters or marine insurers, owing debts to the

amount of J2,000, who should be liable to become bankrupts, upon petition of one

or more of their creditors to the amount of $500, provided they had absconded, or

fraudulently procured themselves or their property to be attached or taken in exe-

cution, or had fraudulently removed, or concealed, or assigned, or sold their property.

The bankrupt, when duly discharged, was declared to be free from all his debts. (2)

The first provision is a sweeping insolvent law, and applies to all debtors, and upon

their own voluntary application ; the second is confined to merchants and traders,

and the act is put in operation only at the instance of the creditors. The numerous

(1) As tn what constitutes thejlduciary character qontemplated by the act, see Panke? v.

Nolan, 6 Ewmpli. B. 154. Bissell v. Couchaine, 15 Oliio B. 58.

(2) The discharge of one surety does not discharge him from a liabiiity to. contribute for mo-

neys subsequently paid for the principal by the other. Goss v. Gibson, 8 ffwmph. (Term.) B. 19T.

Wallis T. Swinburn, 1 Wels. H. & Gor. B. 204 See further, as to the rights of a surety. Mace

V. Wells, 7 Eaw. B. 112.

A discharge in bankruptcy is no defence to an action for rent accruing after the decree, ihough

before the discharge. Prentiss v. Kingsley, 10 Barr^i B. 120. See, also, Stinemets t. Aiuslie,

4 Denio'siJ. 578.

YoL. n. 31
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the subject, be made the objects of it ; and in the great ex-

pense, del^ and litigation which have been found to attend

proceedings in bankruptcy ; and in the still more grievous

abuses and fraud which the system leads to, notwithstanding

the vigilance and integrity of those to whom the administra-

tion of the law may be committed. To show the subtlety of

the English distinctions on this subject, it- may be here ob-

served, that a farmer, a grazier or drover, cannot, from their

occupations, be bankrupts, for the statute of 5 Geo. II. ch. 30,

exempted them ; and yet, if a farmer buys and sells apples,

or potatoes, or other produce of a farm, for gain, or manufac-

tures brick for sale, and becomes a dealer in such articles, he

becomes, like any other trader, subject to the English bank-

rupt laws.'' So a farmer who becomes a dealer in horses, for

the sake of gain, or an inn-keeper, who sells liquor out of his

house to all customers who apply for it, will become an object

to the bankrupt laws. The question turns upon the person's

common or ordinary mode of dealing in the case, and whether

there be any trading carried on ultra his particular calling, as

details of the statute, and the many questions which were raised, discussed and

decided in the district and circuit courts of the United States, in the execution of

the act, cannot be noticed in the limited space allowed to this note, nor would they

be any longer interesting, since the entire statute was repealed by congress on the

3d March, 1843. The provision in the bankrupt act which rendered it a general

insolvent act, and was the one almost exclusively in operation, gave occasion to se-

rious doubts whether it was within the true construction and purview of the con-

stitution, and it was that branch' of the statute that brought the system, and I think

justly, into general discredit and condemnation, and led to the repeal of the law.

In the case of Kunzler v. Kobaus, and of Sackett v. Andross, 5 Hill's N, Y. Hep.

ill. 327, the constitutionality and construction of the banki-upt act of congress of

1841 were largely discussed, and it was held that the voluntary as well as the other

branch of the act was constitutional, and applied as well to debts created before as

after its passage. (1) Mr. Justice Eronsou, in a veiy elaborate opinion, dissented

from both of those propositions. And Judge "Wells, of the TJ. S. District Court of

Missouri, in the case ofEdward Kleen, 2N. ¥. Legal Observer, 184, after a very full

consideration of the subject, also decided that the provision in the act of congi-ess

of 1841, for the discharge of a voluntary debtor from his debts and future acquisi-

tions without payment or assent of his creditors, was unconstitutional.

» Mayo V. Archer,. Sr. Sep. 513. Wells v. Parker, 1 Term Rep. 34.

(1) The following cases are to a similar effect : Morse t. Hovey, 1 Sari. Ch. R. 404. Thomp-

son T. Alger, 12 Mel. B. «8. State Bank y. Wilbom, 1 Eng. (J.rk.) R. 85. Loud v. Pierce, 25

Mofime B. 2SS. Lalorv. Wattles, S Gilman's B. 225.
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farmer, grazier or drover. =^ If a man exercises a manufac-

ture from the produce of his own land, as a necessary or usual

mode of enjoying that produce, he is not a trader; but if the

produce of his farm be merely the raw material of a manufac-

ture, and that manufacture not the necessary mode of enjoy-

ing his land, he is a trader. i" And if a person use the profes-

sion of a scriyener, receiving other men's money or estates

into his trust or custody, he is a trader. Liable to the bank-

rupt act of 6 Geo. IV. c. 16. And with respect to the

*infirmities of the English bankrupt system, which *392

has been the growth of upwards of two centuries, and

been constantly under the review of parliament, and matured

by the talents and experience of a succession of distinguished

men in chancery, we may refer to the observations of Lord

Eldon, when he succeeded to the great seal, in 1801, who
took the earliest opportunity to express his strong indignation

at the frauds committed under cover of that system. He re-

marked, <= that the "abuse of the bankrupt law was a disgrace

to the country, and that it would be better at once to repeal all

the statutes, than to suffer them to be applied to such pur-

poses. There was no mercy to the estate. Nothing was less

thought of than the object of the commission. As they were

frequently conducted in the country, they were little more

than stock in trade for the commissioners, the assignee and

the solicitor."^

» Patman v. Vaughan, 1 Term Rep. 5'72. Bartholomew v. Shei-wood, ibid.

note. Bolton V. Sowerby, 11 Easts Rep. 274. Wright v. Bird, 1 Prices Exch.

Rep. 20.

i' Wells v. Parker, 1 Term Rep. 34. A planter who gains by the raising of

crops by slave labour, and who has a saw-mill and brick-yard as an appendage to

a sugar plantation, in which he makes for sale planks and bricks, is not a trader

within the bankrupt law of Louisiana of 1826. Foucher t. His Creditors, 1 Louis.

Rep. 425. In Patten v. Browne, 1 Taunt. Rep. 409, this distinction was taken,

that if a farmer buys an article, with the direct object of making a profit upon the

re-sale of it, he is a trader within the bankrupt laws ; but if purchase be made
as ancillary to the more profitable occupation of the farm, and expenditure of

the procedure of it, and mixing it with the pi'oduce for that pm'pose, he is not a

trader.

' 6 Vesey, 1.

* The English bankrupt system has been much improved by the statute of Geo.

rV. ch. 16, which was the consolidation of all the previous statutes of bankruptcy,

and by the act of 1 and 2 William IV. ch. 56. The improvements have, of course.
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The respective states, as we have abeady seen, may pass

bankrupt and insolvent laws. The power given to the Uni-

ted States to pass bankrupt laws is not exclusive. This is now
established by judicial decisions ;» and the exercise of the

power residing in the states to pass bankrupt and insolvent

laws does not impair, in the sense of the constitution, the ob-

ligation of contracts made posterior to the law.*" The dis-

charge under a state law is no bar to a suit on a contract ex-

isting when the law was passed, nor to an action by a citizen

of another state, in the courts of the United States,

*393 *or of any other state than that where the discharge

was obtained. The discharge under a state law will

not discharge a debt due to a citizen of another state who
does not make himself a party to a proceeding under the

law.o It will only operate upon contracts made within the

state between its own citizens or suitors, subject to state

power. (1) The doctrine of the Supreme Court of the United

given more simplicity and uniformity to the code, and rendered it, in several re-

spects, more remedial. The system has been thoroughly illustrated by the treatises

of Eden, Archbold and Warrand. On the other hand, the bankrupt law of Scot-

laud is said to have attained great excellence, by a slow and gradual coarse of im-

provement, suggested in the course of practice, and with the aid of combined

wisdom of lawyers of profound knowledge, and merchants of large views and great

cxpei'ienoe. Bell's Com. vol. i. p. IT. The French law of bankruptcy, in the com-

mercial code, is said, by M. Dupin, to be complained of equally by bankrupts and

by their creditors.

* See twpra, p. 390. note.

' The paities to a contract are supposed to make the contract in reference to

the existing laws in relation to the subject matter, and the law itself becomes a

part of the contract. Belcher ads. Cominissioners of the Orphan House, 2 Al'OorcCs

8. G. Sep. 23.

" Sturges V. Orowninshield, 4 Wheaton, 122. Ogden v. Saunders, 12 ibid. 213.

Braynard v. Marshall, 8 Pick. Bep. 194. Clay v. Smith, 3 Peters' S. 0. Rep. 411.

3 Story's Com. Const. U. S. pp. 252—256. Norton v. Cook, 9 Conn. Rep. 314.

Pugh V. Bussel, 2 Black/. Ind. Rep. 394. WoodhuU v. Wagner, 1 RaMw. G. C. JJ.

8. Rep. 296. Browue v. Stackpole, 9 N. H. Rep. 478. See, also, supra, vol. i.

p. 422.

(1) Oook v. Moffatt, 5 Sow. B. 295. W-oodbridge t. Allen, 12 Met. S. 470. Stone v. Tibbets,

36 Maine B. 110. Towns v. Smith, 1 Wood. & M. B. 115.

In tliis last case, the effects of discharges under insolvent laws are largely discussed by

Mr. Justice Woodbv/ry, and with great discrimination ; and he comes to the conclusion, that in

the absence of fraud, a negotiable note, not restricted upon its face to be paid within the state,

may be considered as payable wherever the endorsee may live. Uhi s-wpra, p. 128, where

the conflicting authorities are cited and.commented upon.

If a bill be drawn in one state 'by a 'Citizen, and in favour of a resident of the same, upon a
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States, in Ogden r. Scmnders, is, that a discharge under the

bankrupt law of one country does not affect contracts made
or to be executed in another. The municipal law of the

state is the law of the contract made and to be executed

within the state, and travels with it wherever the parties to it

may be foimd, unless it refers to the law of some other coun-

try, or be immoral, or contrary to the policy of the country

where it is sought to be enforced. This was deemed to be a

principle of universal law ; and therefore the discharge of the

contract, or of the party, by the bankrupt law of the country

where the contract was made, is a discharge everywhere.*

* Ogden V. Saunders, 12 Wheaton, 213. See, also, Sturges t. Crowninshield, 4

ihid. 122. M'Millan v. M'Neill, ibid. 209. Le Roy v. Crowninshield, 2 Mason'

t

Rep. 161, 162. Pugh v. Bussel, 2 Blackf. Ind. Rep. 394. And see Comm. vol. i.

pp. 41 9—i22. Zord Stair's Insiitulions, vol. i. note a. p. 4, by 1. S. More, the

editor of the edition of 1832. This edition of that authoritative work of Lord

Stair is rendered veiy valuable by the notes and illustrations of the learned editor.

It is equally well established that the dischai-ge of a contract by the law of a

place where the contract was not made, or to be performed, will not be a dis-

charge in any other countiy. In Phillips v. Allen, 8 Barnw, & Cress. 4'7'7, the dis-

charge of an insolvent debtor by a Scotch court was held to be no defence to an

action brought in England, by an English subject, for a debt contracted in Eng-

land ; but the rule would have been different if the creditor had come in for his

dividend under the Scotch law, or the debt had been contracted in Scotland. The

same rule was declared in Tan Raugh v. Tan Arsdale, 3 Caines' Rep. 154, and it

has repeatedly been recognised in England and Scotland, as well as in this coun-

try. See Doug. Rep. 170. 1 H. Blacks. Rep. 693. 2 Ibid. 653. 1 Easfs Rep.

6. 11. 6 Ibid. 124. Lewis v. Owen, 4 Barnw. & Aid. 654. 2 Bell's Gomm.

person residing in another state; or if a note be made in one state, and endorsed to a citizen of

another state, a discharge of the acceptor in the former case, or of the maker and indorser in

the latter, under the insolvent laws of their own states, Tvill be no bar to an action by the payee

of the bill, or by the indorser of the note. Fiske v. Foster, 10 Met. Ji. 697. Savoye t. Marsh,

id. 694. Larrabu v. Talbot, 5 (HWs M. 487.

If the contract be made between citizens of the same state, where, also, it was intended to be

executed, neither party, by removing into another state, can avoid the effects of a discharge of

the other, under the insolvent l^ws of the state where the contract was made. Brigham v. Hen-

derson, 1 Oush. {Mass.) JR. 480. Id. p. 434, note. The mere intention of such removal before

making the contract is of no importance.

Where a claim has been allowed, and debtor discharged, the creditor cannot afterwards im-

peach the discharge for fraud. Humphrey v. Scott, 81 Mame B. 192. When A. and B. were

co-sureties, and B. was discharged in bankruptcy, and A. afterwards paid the amount of the

bond, and sued for contribution, the discharge was no defence. Dole v. Warren, 82 Maine E.

94. A judgment reversed, after bankrupt's apphcation, on a note, which might have been

proved, is not barred. Pike v. Macdonald, 82 Mame Ji. 418. Fisher v. Eoss, 30 Maine B. 469.

There is no distinction between judgments ex contractu, and judgments esi delicto, both are

alike provable, and affected by the bankrupt law. In re Comstock, 22 Yermoni B. 642.

An assignment, undei; the Massachusetts insolvent laws, is a transfer of moneys in the hands

of the insolvent's attorney in New-Hampshire. Hall v. Boardman, 14 2^, S. 88.
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There is not any bankrupt law, technically so called, existing

in New-York ; but there is a permanent insolvent law, en-

abling every debtor to be discharged from all his debts upon

the terms and in the mode prescribed. The first general in-

solvent law of New-York was passed in the year 1784, and

alterations and amendments have from time to time been

made, until the system attained all the consistency,

*394 provision *and impr6vement that the nature of the

subject easily admits.

"

Insolvent laws prevail throughout the Union, and consti-

tute a system of an important and interesting character, and

subject to diversified modifications, for the relief of the

debtor. In the states of Maine, New-Hampshire, Yirginia

and Kentucky, they are confined to the relief of debtors

charged in execution. In New-Jersey, Delaware, Maryland,

Tennessee, North and South Carolina, Georgia, Alabama,

Mississippi and Illinois, the insolvent laws extend to

*395 debtors in prison on mesne or final *process. In Mas-
sachusetts, New-York, Connecticut, Rhode-Island,

689—691. Woodhull t. Wagner, 1 Baldwin's G. C. U. S. Jtep. 296. Van Hook

V. Whitlock, 26 Wendell, 43.

* With respect to the operation, value and policy of the general system of in-

solvent law, it is observed, by the chancellor and judges of the Supreme Court of

IfeTV-Tork, in a report made by them to the legislature, January 22d, 1819, in pur-

suance of a concurrent resolution of the two houses, that, "judging from their

former cxpeiience, and from observation in the course of their judicial duties, they

were of opinion that the insolvent law was the source of a great deal of fraud and

perjury. They were apprehensive that the evil was incurable, and arose princi-

pally from the infiimity inherent in every such system. A pennanent insolvent

act, made expressly for the relief of the debtor, and held up daily to his view and

temptation, had a powerful tendency to render him heedless in the creation of

debt, and careless as to payment It induced him to place his hopes of relief

rather in contrivances for his discharge, than in increased and severe exertion to

perform his duty. It held out an easy and tempting mode of procuring an abso-

lute release to the debtor from his debts ; and the system had been, and still was,

and probably ever must be, from the very nature of it, productive of incalculable

abuse, fl'aud and perjury, and greatly injurious to the public morals." See, on this

subject, supra, vol, i. pp. 419—422. It was stated by the chief justice, in giving

the opinion of the Supreme Court of the United States, in Sturges v. Crowninshield,

4 Wheaton, 122, that the insolvent laws of most of the states only discharge the

person of the debtor, and leave his obligation to pay, out of his future acquisitions,

in full force. The insolvent act of Maiyland, of 11'74, subjected to the former

debts of the insolvent, his future acquisitions by descent, gift, devise, bequest, or

in a course of distribution. See 3 Earr. & Johns. 61.
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Pennsylvania, Ohio, Indiana, Missouri and Louisiana, they

are still more extensive, and reach the debtor whether in or

out of prison.'' The insolvent laws of Ifew-York enable the

debtor, with the assent of two-thirds in value of his creditors,

and on the due disclosure and surrender of his property, to be

discharged from all his debts contracted within the state, sub-

sequently to the passing of the insolvent act, and due at the

time of the assignment of his property, or contracted before

that time, though payable afterwards.'' The creditorwho raises

objections to the insolvent's discharge is entitled to have his

allegations heard and determined by a jury. The insolvent

is deprived of the benefit of a discharge, if, knowing of his in-

* The statutes of Connecticut, Ohio, New-Jersey, Penaaylvania, Illinois, North

Cai-olina, Tennessee, Georgia and Missouri, for the relief of insolvent debtors, go

only to discharge and exempt the person of the debtor from imprisonment.

Statutes of Connecticut, 1838, p. 270. Statutes of Ohio, 1831. Statutes of Illi-

nois, 1833. R. L. of Missouri, 1835. Princess Dig. of Statutes of Georgia, 2d

edit. 1837, pp. 287. 293. Purden's Dig.of Penn. Laws, 514. Elmer's Dig. 255.

R. S. of New-Jersey, 1847, tit. 9. ch. 1, 2, 3, 4, contains the whole system of pro-

Tisions for the I'elief of debtors. North Carolina R. S. vol. i. 320. Statute Laws

of 2'ennessee, p. 390. This is understood to be the limitation of insolvent laws in

the gi'eater number of the states. See supra, vol. i. p. 420. The new insolvent

law of Massachusetts was passed in 1838, granting a complete discharge to debtors

whether in or out of prison, who comply with its provisions. The application for

relief may be made by the debtor, or by certain of his creditors. It applies, of

course, only to contracts made subsequent to its passage, and it resembles, in seve-

ral of its features, the United States bankrupt act of 1800, and appears to be cau-

tiously and wisely digested. See infra, p. 522. note. In Vermont, it is even a

constitutional provision that the debtor shall not be continued in prison where there

is not a strong presumption of fraud, after delivering up and assigning, bona fide,

all his estate for the use of his creditors.

'' Laws ofN. Y., April 12th, 1813 ; February 28th, 1817; February 20th, 1823

;

and April 9th, 1833. Under the English insolvent debtor's act, the discharged

insolvent becomes liable to a surety, who pays for him, after his discharge, an an-

nuity due before. Abbot v. Bruere, 5 Bingham, N. C. 598. The insolvent laws

of New-Tork have been re-digested and amended, by the N. Y. Revised Statutes,

vol. ii. pp. 15—23 ; but the insolvent act of April 12th, 1813, is declared to be

in force, although consolidated in the Revised Statutes, vol. ii. pp. 15—23. See

N. Y. R. S. vol. iii. p. 647. It appears, notwithstanding that dictum of the re-

visers, that the general insolvent act of 1813, and all the acts amending the same,

are in force only in a very modified, if in any degree; for under the general

repealing act, N. Y. R. S. vol. iii. p. 133. sec. 115, and ibid. p. 164. sec. 549, so

much of the insolvent act of 1813, and the acts amending it, as are not, and also

that are, consolidated and re-enacted in the Revised Statutes, are repealed I

The system has been improved by more effectual provisions against fraud and

abuse.
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solvency, or in contemplation of it, lie has made any assign-

ment, sale or transfer, either absolute or conditional, of any

part of his estate, or has confessed judgment, or given any

security with a view to give a preference for an antecedent

debt to any creditor.^(1) The discharge applies to all debts

founded upon contracts made within the state, or to be exe-

cuted within it ; and from debts due to persons resident with-

in the state at the time of the J)ublication of notice of the ap-

plication for a discharge ; or to persons not residing within

the state, but who united in the petition for his discharge, or

who accept a dividend from his estate. The discharge like-

wise applies to all liabilities incurred on contracts made after

January 1st, 1830, by making or endorsing any promissory

note or bill of exchange prior to his assignment, or in-

*396 curred by reason of payments by any other party *to

the paper, made prior or subsequent to the assign-

ment. The discharge likewise exonerates the insolvent from

arrest and imprisonment thereafter, upon all debts existing

prior to the assignment. Any fraud whatever, in relation to

any proceedings under this statute, or its requisitions, renders

the discharge null and void.^)

* N. Y. Revised Statutes, vol. ii. p. 20. eeo. 24. By the laws of Louisiana, an

insolvent debtor cannot give preference. Hodge v. Morgan, 14 Martin's Louis.

Rep. 61. By the insolvent act of Pennsylvania, of 16th June, 1836, the insolvent

debtor is deprived of the benefit of the act, if it appears that the insolvency arose

from losses by gambling, or by the purchase of lottery tickets.

^ N. Y. Revised Statutes, vol. ii. pp. 16—23. The fraud that goes to defeat the

relief under the insolvent laws of Pennsylvania, is the fraudulent concealment or

conveyance of the estate, and not the fraudulent means by which the insolvent

acquired possession of property, nor his unprincipled and extravagant waste of it.

(1) The following decisions are under the "bamihrupt law of 1S41 ; they may also have a bear-

ing upon the eflFect of assignments under the insoVoemi laws. An assignment by a debtor in

contemplation of bankruptcy, and to give preferences, is not absolutely void, but only so as to

the assignee appointed under the bankrupt act. Seaman v. Stoughton, 3 Bwrb. Ch. R. 344.

In Eeavis v. Garner, 12 Ala. R. 661, it was held, that the assignee of the bankrupt acquired

no right to property of which the latter had made a fraudulent assignment, as the legal and

equitable rights of the bankrupt, and those rights only, passed to the assignee.

If the assignment be made by the debtor, in consequence of the act of the creditor, it is

not inqhi/ntary and invalid under the bankrupt laws. Van Casteel v. Booker, 2 Wels. H, & Qor,

B. 691.

To show a payment by the debtor to be in contemplation of bankruptcy, something more

than insolvency must be shown ; and to be voluntary, the payment must originate with the

debtor, the first step being taken by him, and not the creditor. In re Eowell, 21 Vemumt
B. 620.
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*(2.) There are other provisions belonging to the in- *397

solvent system which are exclusively applicable to im-

prisoTied debtors, who may, in all cases free from fraud, be

Case of Benney, 1 Ashmead's Rep. 261. In England, by the statutes of 1 Geo. IV.,

3 Geo. IV. and 5 Geo. IV., the system of their insolvent^ laws was new modelled

aad greatly improved, and placed under the jurisdiction of the insolvent's court.

The insolvent acts in England were consolidated by statute 1 Geo. IV. c. 57, and

greatly amended by statute of 1 and 2 Vict. o. 110. They apply to persons in

actual custody for debt, and the estate is vested in assignees, and the prisoner or

his creditors may petition for an order to vest his estate in assignees. The main

object of the last statute was to abolish imprisonment for debt on mesne process,

except where fraud can be shown. It is, in many of its provisions, analogous to

theii- bankrupt system. Voluntary preferences, by the insolvent, before or after

imprisonment, ai-e declared fraudulent. For debts fraudulently, improvidently or

maliciously contracted, and for damages arising upon torts, or acts ex delicto, the

insolvent is liable to close imprisonment, and to be deprived of his discharge for a

period not exceeding two years. The discharge only protects the person from im-

prisonment, and does not protect the future acquisitions and property of the debtor

;

and the act enables the creditor to reach such property, whether in the funds, or

existing in choses in action, or held in trust. In 1844, by 7 and 8 Vict. ch. 96, the

English insolvent law was further meliorated and improved. Imprisonment in

execution was by statute abolished as to aU debts not exceeding £20, and every

debtor may be released from his debts^upon sun-ender of his property, and without

any imprisonment, be his debts of whatsover amount, if he applies for the benefit

of the act while at liberty, and before execution. The assignment of the debtor's

property includes all his estate, real and personal, at home and abroad,which is vested,

or which may in future revert, descend or come to him, by purchase, will or other-

wise, before he shall have obtained the final order of discharge, and also all debts

due to him before such order, (wearing apparel, bedding and implements not ex-

ceeding £20, excepted.) It was further declared, that after the final order to be

given on the fair surrender of his property, the future acquired property of the

debtor was not to be taken. But much complaint is made in England, by mei'chants

and traders, against the operation of thek banki'upt and insolvent laws, as being a

fruitful source of fraud and abuse ; and the true cause of the evil is said to be the

abolition of arrest on mesne process. It is proposed to restore arrest on mesne

process, guarding it carefully against abuse. A bill for that purpose.was intro-

duced into parliament in 1846. It is likewise proposed in the English discus-

sions, and with much plausibility, if not reason, to abolish all process against

goods and chattels, except in bankruptcy, and, as a substitute, to extend the bank-

rupt laws to all classes of debtors. See the London Lam Review for Nov. 1846, pp.

87—99, where the subject is considered at large. See vol. i. p. 422, as to the effect

of the cessio bonorum in the civil law, and to which our insolvent laws are analo-

gous. The learned commentator on the Partidas, {Greg. Lop. Gl. 3,) as cited in a

note to the Institutes of the Oivil Law of Spain, by Aso <!s Manuel, (b. 2. tit. 1 1.

ch. 3. sec. 2. n. 49,) says that the future acquu-ements of the debtor would not be

liable under the cessio bonorum, in the case of a compulsory cession, and m any

case sufficient must be left for the debtor to live upon, ne egeat.

The laws of the individual states on the subject of bankrupt and insolvent



490 OF PERSONAL PROPERTT. [Part T.

discharged from pi-ison, and exempted from future arrest,

without the hazard of any constitutional objection. Impri-

sonment is no part of the contract, and simply to release the

prisoner does not impair the c^bligation, but leaves it

*398 in full force against his property.* *The English pro-

cess of execution against the body, (and which we have

generally followed in this country,) is intended to confine the

debtor until he satisfies the debt. It is not a satisfaction

strictly, but a means to procure it ; though the language of

the writ directs the defendant to be imprisoned to satisfy the

plaintiff for his debt.'' In Scotland, the imprisonment on ex-

debtora, have hithei-to been unstable and fluctuating ; but they will probably be re-

digeated, and become more stable, since the decisions of the Supreme Court of the

United States have at last defined and fixed the line around the narrow enclosure

of state jurisdiction. The commiesionera appointed to revise the civil code of Penn-

sylvania, in their Report, in January, 18S5, pp. 52, 63, complain, in strong tenns,

of the existing state of things. Congress will not exert their constitutional power,

and pass a bankrupt law, and no state can pass a banki-upt or iuaolvent law, except

so far as-regards their own citizens ; and even then, only in relation to contracts

made after the passage of the law. Foreign creditors, and creditors in other

states, cannot be barred, while state creditors may be. The former preserve a

perpetual lien on after acquired property, except so far as the statutes of limita-

tiona interpose. State bankrupt and insolvent laws cannot be cherished under such

inequalities. A difficulty exists in Massachusetts in respect to their attachment

and insolvent laws. The process of attachment of the goods of the debtor on

mesne process in that state has existed since 1*789, but their insolvent law dissolves

the attachment, on the debtor being placed under the operation of that system,

either by his voluntaiy act or by the act of his creditors, and which system aima

at equal distribution among the creditors. Creditors suing in the federal courts are

said to hold their attachments without having them dissolved, as they are in the

state courts by the force of the provision in their insolvent system. The Law
Reporter for March, 1846, p. 524.

" Mason v. Haile, 12 Wlieaton, SYO. Marshall, Ch. J., 4 Wheaton, 201. Beers

T. Houghton, 9 Peters' V. S. Rep. 329. The insolvent law of New-York, in its

application to imprisoned debtors, and as it existed prior to April, 1831, and April,

1840, may be seen in the JV. Y. Revised Statutes, vol. ii. pp. 24. 39. But since im-

prisonment for debt in New-Tork is now essentially abolished, a detail of the pro-

visions of that system is no longer i-equisite.

'' Ihipriaonment on ca. sa, is no extinguishment of a lien by mortgage for the

same debt. Davis v. Battine, 2 Russ. & Mylne, 15. It was said by the court, in

Sir William Herbert's Case, (3 Co. 11,) that at common law, and prior to the

statutes of Hen. IH., Ed. I. and III, the body of the debtor was not liable to

execution for debt, except in cases of injuries accompanied with force, and for the

king's debts. Sir William Blackstone, vol. iii. p. 281, has followed that opinion,

and Sir Francis Palgrave, who has examined with great research the Anglo-Saxon
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ecution is avowedly to enforce payment and the discovery of

funds ; and it does not, like the English imprisonment, pre-

clude an execution concurrently against the property. The

Scottish law of imprisonment for debt is slow, cautious and

tolerant in its operation. = In this country, the progress of

public opinion is rapidly tending to enlarge the remedies

against property, and to abolish imprisonment for debt, ex-

cept where the judgment is foimded upon tort, misfeasance

or fraud.''

institutions, says that no arrest of the person TTas allowed at common law, except

when justified by a breach of the peace, or a contempt of the king's authority.

The Anglo-Saxon or Teutonic law gave a distringas on neglect to obey a summons,

by which the defendant's goods and chattels were seized as pledges to compel his

submission to the judgment of the court. Sise and Progress of the English Com-

monwealth, Tol. L 181. But this position appears from Bracton, and from the his-

tory of legal process as detailed by Mr. Reeves, to be unfounded, if we consider

the common law as it existed as early as the reign of Henry III. Sir F. Palgrave

refers to the Anglo-Saxon common law. Bracton, 440, 441. 2 Reeves Hist. Eng.

Law, 439, 440.

' 1 Bell's Com. 1. 2 Ibid. 537.

' Id Ifew-Tork, by the act of April 26, 1831, ch. 300, and which went into

operation on March 1st, 1832, an-est and imprisonment on civil process at law, and

on execution in equity founded upon contract, were abolished. The provision

imder that act was not to apply to any person who should have been a non-resident

of the state for a month preceding
;
(and even this exception was abolished by the

act of April 25th, 1840 ;) nor to proceedings as for contempt to enforce civil reme-

dies ; nor to actions for fines and penalties ; nor to suits founded in torts, 1 Hill's

Bep. 5*78 ; nor on promises to marry ; nor for moneys collected by any public ofiicer;

nor for misconduct or neglect in^ofiice, or in any professional employment. The

plaintiff, however, in any suit, or upon any judgment or decree, may apply to a

judge for a warrant to arrest the defendant, upon affidavit stating a debt or demand

due, to more than $50 ; and that the defendant is about to remove property out of

the jurisdiction of the court, with intent to defraud his creditors ; or that he has

property or rights in action which he fraudulently conceals ; or public or corporate

stock, money or evidences of debt, which he unjustly refuses to apply to the pay-

ment of the judgment or decree in favour of the plaintiff; or that he has assigned,

or is about to assign or dispose of bis property, with intent to defraud his creditors

;

or has fraudulently contracted the debt, or incurred the obligation respecting which

the suit is brought. If the judge shall be satisfied, on due examination of the truth

of the charge, he is to commit the debtor to jail, unless he complies with certain

prescribed conditions, or some one of them, and which are calculated for the

security of the plaintiff's claim. Nor is any execution against the body to be

issued on justices' judgments, except in cases essentially the same with those above

stated. To be a resident of the state within the meaning of the act of 1831, it was

held that the person must have a fixed abode, and an intention to remain and settle,

and not to be a transient visitor. Frost v. Brisbin, 19 Wendell, 11. But this de-
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*399 *The assignment of the insolvent passes all his in-

terest, legal and equitable, existing at the time of exe-

cision ceases now to be of any application, inasmuch as the exception itself ia

repealed. By the New-York act of 1846, ch. 150, the defendant is liable for im-

prisonment as in actions for wrong, if he be sued and judgment pass against him

in actions on contracts for moneys received by him, (and it applies to all male per-

.sons,) in a,fiduciary character. (1) ,

The legislature of Massachusetts, in 1834 and 1842, essentially abolished arrest

and imprisonment for debt, unless on proof that the debtor was about to abscond.

As early as, 1790, the constitution of Pennsylvania established, as a fundamental

-principle, that debtors should not be continued in prison after surrender of their

estates, in the mode to be prescribed by law, unless in cases of a strong presump-

tion of fraud. In Februaiy, 1819, the legislature of that state exempted women
from arrest and imprisonment for debt; and this provision as to women was
afterwards applied- in New-York to all civil actions founded upon contract. {N. Y.

Revised Statutes, voL ii. pp. 249. 428.) A provision to that effect had been recom-

mended to the legislature by the chancellor and judges, in January, 1819.

Females were first exempted from imprisonment for debt in Louisiana and Mis-

sissippi ; and imprisonment for debt, in all cases free from frand, is now abolished

in each of those states. The commissioners in Pennsylvania, in their Report on the

Civil Code, in Januaiy, 1835, recommended that there be no arrest of the body of

the debtor, on mesne process, without an affidavit of the debt, and that the de-

fendant was a non-resident, or about to depart without leaving sufficient property,

except in cases of force, fraud or deceit, verified by affidavit. This suggestion was

earned into effect by the act of the legislature of Pennsylvania of July 12th, 1842,

entitled " An act to abolish imprisonment for debt, and to punish fraudulent debtors."

In New-Hampshire, imprisonment on mesne process and execution fur debt existed

under certain qualifications, until December 23d, 1840, when it was abolished by

statute, in cases of contract and debts accruing after the first of March, 1841. In

Vermont, imprisonment for debt, on contracts made after 1st January, 1839, is

abolished, as to resident citizens, unless there be evidence that they are about to

abscond with their property ; so, also, the exception in Mississippi applies to cases

of torts, frauds and meditated concealment, or fraudulent disposition of property.

Laws of Mississippi, by Alden & Van Hoesen, 1839, pp. 511, 512. 915, 916. In

Connecticut, imprisonment for debt on contract is abolished, except in the usually

excepted cases of fraud, &c., by statute of June 10, 1842. In Indiana, (fi. S. 1838,)

prison bounds for debtors are declared to be co-extensive with the county. This

is reducing imprisonment to the mere vox et prceterea nil. In Alabama, by statute

of 1st February, 1839, imprisonment for debt is abolished, except in cases of fraud.

In Tennessee, by statute of 1831, ch. 40, and of January, 1840, no ca. sa. can

issue to imprison for debt, without an affidavit that the defendant is about to re-

move, or has removed his property beyond the jmisdiction of the court, or that

he has fraudulently conveyed or concealed it. A similar law was passed in Ohio

and in Michigan, in 1838 and 1839. The power of imprisonment for debt, in cases

fi-ee fi'om fraud, seems to be fast going into annihilation in this country, and it is

(1) The non-imprisonment acts do not extend to process by admiralty courts. Gardner v.

Isaacson, Southern Diet. ofN. York, JT. T. Legal Observer, March, 1850.
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CTiting the *assigninent, in any estate, real or personal ; *400

but no contingent interest passes, unless it shall be-

considered as repugnant to hnmanity, policy and justice. In addition to the states

of Massachusetts, New-Hampshire, Vermont, Connecticut, New- York, New-Jersey,

Pennsylvania, Michigan, Ohio, Tennessee, Mississippi, Louisiana and Alabama,

already mentioned, imprisonment for debt is abolished in Delaware, Florida, Wis-

consin and Iowa, -with the usual exception of all or most of the cases of contempts,

fines and penalties, promises to marry, moneys collected by public officers, miscon-

duct in office, and frauds. By the new constitution of New-Jersey, in 1 844, im-

prisonment is abolished in actions for debt, or on any judgment upon contracts,

unless in cases of fraud. But imprisonment for debt is still retained under mitigated

modifications in Maine, Rhode Island, Maryland, Virginia, North and South

Carolina, Georgia, Arkansas, Kentucky, Missouri, Illinois, Indiana and the

District of Columbia. See Kimie on Imprisonment for Debt, New-York, 1842.

Act of Congress, March 3d, 1843, ch. 98. The constitution of Rhode Island of 1842,

and which went into operation in May, 1 843, declares that the person of a debtor,

where there is not strong presumption of fraud, ought not to be continued in prison

after he has delivered up his property for the benefit of his creditors. An act of

congi-ess of 14th January, 1841, abolished imprisonment for debt under process in

the federal courts, in all cases in which by the laws of the state in which the court

is held, such imprisonment has been abolished. In 1 838, an act was passed by the

British parliament, 1 and 2 Vict. c. 110, abolishing imprisonment for debt on mesne

process, except under special order, when the debtor is about to abscond, and

requiring the remedies against property to be exhausted before it can be permitted

on final process. The execution against the debtor's property reaches the whole

profits of the real estate, instead of a moiety as before ; and money or bank notes,

checks, bills of exchange, promissory notes, specialties and other securities for

money, may be taken on fieri facias. So stocks, funds or annuities, or any stock

or shares in any public company, may be attached for the payment of the judg-

ment creditor. The creditor has full power over all the debtor's property, and the

latter is also liable, as before, to eventual imprisonment on execution.

But it is understood that the English commissioners appointed to inquire into

the laws affecting bankrupts and insolvents, have recently (1840) made an interest-

ing report on the subject, in which they condemn as unjust and impolitic the

existing law, holding the future acquired property of insolvent debtors who are

discharged, liable for their pre-existing debts ; and they recommend that this dis-

tinction between the operation of bankrupt and insolvent laws be abolished ; and also,

that imprisonment for debt, on final process by ca. sa., except in special cases, be

also abolished. In 1842 the cessio bonorum act was introduced into the British

parliament by Lord Brougham, abolishing virtually the practice of imprisonment for

debt. In April, 1 844, Lord Cottenham introduced a bill into the House of Lords

for abolishing entirely imprisonment for debt on mesne process and on execution,

in cases free from fraud or violence ; and that the discharge of insolvents, as well as

bankrupts, should protect all after-acquired property. It was during the Samnite

war that the Roman law was passed prohibiting personal slavery for debt, and

confining the creditor's remedy to the property of the debtor, but the insolvent

debtor nevertheless forfeited all his political rights. Dr. Arnold's Hist, of Rome,

vol. ii. 2'7'7.
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come vested within tbfee years after makiiig the assignment,

and then it passes. =1 This I apprehend to be the general

effect of the assignment, in every state, and under the Eng-

lish law. Possibilities, coupled with an interest, are assigna-

ble, but not bare possibilities, such as the expectancy of an

heir.'' The assignment does not affect property held by the

debtor in trust, <= nor does the assignment by the insolvent hus-

band affect the property settled to the separate use of the

wife, free and clear of her husband.* It has been repeatedly

held, that the insolvent's discharge applied only to debts ex-

isting when the petition, inventory and schedule of debts

were presented, and not so as to cover debts contracted be-

tween that time and the time of the discharge. The distinc-

tion is founded on obvious principles of justice ; for the com-

putation of the amount of the debts and creditors is founded

upon the inventory and schedule accompanying the petition,

and the assignment and discharge relate to them.^ It

*401 is likewise the general policy of all insolvent *laws to

distribute the property assigned ratably among aU

the creditors, subject, nevertheless, to existing legal Uens, and

priorities existing before the assignment ;f and under the

New-York insolvent laws, a creditor cannot become a peti-

tioning creditor in respect to any debt secured by a legal lien,

• JK y. Revised Statutes, vol. ii. p. 21. The English bankrupt laws have a more

extensive and strict operation upon the bankrapt's property ; for the assignment,

whenever made by the commissioner, operates by relation so far as to carry to

the assignees all the property which the bankrupt had at the time of the commis-

sion of an act of banki'uptcy. Vide supra, p. 390, n. The bankrupt is incapable

of affecting his estate by any act of his, after an act of bankruptcy, though

before the issuing of the commission. Combe v. Bruges, 13 Prices Mxch. Rep. 1 37.

•• Carlton v. Leighton, 3 MerivaUs Rep. CB'Z. Comegys v. Vasse, 1 Peteri TJ.

S. Rep. 193. 220.

« Kip V. Bank of New-York, 10 JoJins. Rep. 63. Dext«r v. Stewart, 1 Johns.

Ch. Rep. 52. Yates it M'Intyre v. Curtis, 5 Mason's Rep. 80.

^ Adamson v. Armitage, Cooper's Eq. Rep. 283. Wagstaif v. Smith, 9 Vesey,

520. See Mr. Ingraham's View of the Insolvent Laws of Pennsylvania, 2d edit.

223—227.

« Ernest v. Sciaccaluga, Cowp. Rep. 527. Pease v. Folger, 14 Mass. Rep. 264.

M'Neilly v. Richardson, 4 Coaen's Rep. 607. Ingraham on Insolvency, 168, 169.

f This is the case in most, and perhaps now in all the states, though equality of

disti'ibution was understood not to exist some few years past in Maine, New-

Hampshue and Vennont, and that the race of diligence among creditors was

kept up.
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unless he previously relinquishes that lien for the general
benefit of the creditors. ^

(3.) The case of absconding and absent debtors may be re-

ferred to this head of insolvency. The attachment law of

New-York, (like insolvent acts and the acts for the relief of

debtors from imprisonment,) is a legal mode by which a title

to property may be acquired by operation of law.^ When
the debtor, who is an inhabitant of New-Tork, absconds, or is

concealed, a creditor resident within or out of the state, to

whom he owes one hundred dollars, or any two, to whom he
owes one hundred and fifty dollars, or any three, to whom he
owes two hundred dollars, may, on application to a judge or

commissioner, and on due proof of the debt and of the de-

parture or concealment, procure his real and personal estate

to be attached ; and on due public notice of the proceeding,

if the debtor does not, within three months, return and satis-

fy the creditor, or appear and offer to contest the fact of

having absconded, or offer to appear and contest the validity

of the demand, and give the requisite security, then trustees

are to be appointed, who become vested with the debtor's es-

tate ; and they are to coUect and sell it, and settle controver-

sies, and make dividends among all his creditors in the mode
prescribed. From the tune of the notice, all sales and assign-

ments by the debtor are declared to be void.<= If the debtor

resides out of the state, and is indebted on a contract made
within the state, or to a creditor residing within the state,

although upon a contract made elsewhere, his property

is liable to be attached and *sold in like manner : but *402

the trustees are not to be appointed until nine months
after public notice of the proceeding.'' Perishable goods,

other than vessels, when attached under the abscondine:

' N. T. Revised Statutes, vol iL pp. 36. 46. Harth t. Gibbes, 4 M'Cord's

Rep. 8.

iV. Y. Revised Statutes, vol. ii. pp. 3—14. The provisions of the statute are

minute and full of details, and a general outline only is given in the text. See,

also, JX". T. Statute of Maj 8th, 1845, ch. 153, amending the same.

« The colony act of New-Brunswick transfers to the trustees all rights to action

of the debtor existing at the time of their appointment, Ritchie t. Boyd, Kerr's

K B. Rep. 264.

* The personal representatives of a deceased debtor are not liable to be pro-

ceeded against under the attachment laws in New-Yorlr. Jackson v. Walworth, 1
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debtor act, may be immediately sold and converted into

money ; and if the sheriff, under the attachment, seizes pro-

perty claimed by third persons, he is to summon a jury, and

to take their inquisition as to the title to the property

claimied. If any American vessel belonging to the debtor be

attached under these proceedings, it may be released on the

claimant of the vessel giving security to pay the amount of

the valuation of the vessel toihe trustees or to the debtor, as

the case may be ; and if it be a foreign vessel, claimed by a

third person, the attaching creditor must give security to

prosecute the attachment, and pay the damages, if it should

appear that the vessel belonged to the claimant.

It has been decided that a creditor, having an unliquidated

demand resting in contract, is a creditor within the abscond-

ing debtor act, and competent to apply for the attachment.^

It was formerly held that the creditor who instituted pro-

ceedings against an absconding debtor must be a resident

within the state ;•> but the statute declares, that any creditor

residing in or out of the state, shall be deemed a creditor,

within the act, and he may proceed by attorney. Under the

former statute laws of jSTew-Tork, the process by attachment

did not apply in case of a foreign creditor against a debtor

residing abroad, and whose debt was not contracted within the

state. "^ The same provision stiU exists under the new revised

statutes. Any creditor may proceed against an absconding

or concealed debtor, being an inhabitant ofthe state, or against

any non-resident debtor, if the contract was made in

*403 Kew-Tork ; but if *the contract was made elsewhere,

then the creditor must be a resident of the state. "^ (1)

Johns. Oas. 372. In the matter of Hurd, 9 Wendell, 465. Bat the proceedinga

by attachment may be instituted by assignees of the debt in their own names.

Beasley v. Palmer, 1 EilVs Rep. 482.

" Lenox t. Howland, 3 Caines' Hep. 323. Thia was under the act of 1801, and

the JK Y. Heidsed Act of 1830 covers the very case.

>> Case of Fitzgerald, 2 Caines' Rep. 318.

' Ex parte Schroeder, 6 CowerCt Rep. 603.

* N. T. Revised Statutes, vol. ii. p. 3. sees. 1, 2. 6, 1. Laws of X. 7. May 8th,

(1) A non-resident creditor, who is only temporarily in yew-Tork, may sue ont an attach-

ment against Iiis debtor, thongh never within the United States, npon a debt contracted abroad.

In the matter of Marty, 2 Sarb. S. C. Sep. 436. The case of Fitzgerald, cited gapra, is de-

clared to hare been overmled.
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Debtors imprisoned in New-York in a state prison for a

term less than their natural lives, or imprisoned in any peni-

1845, ch. 158. Fitch's Case, 2 Wendell, 219. In the matter of Brown, 21 ib. 316.

The attachment process for reaching the property of absconding and absent and

non-resident debtors was a favourite measure of justice with the colonial legisla-

tures ; but in respect to non-resident debtors, it was strongly opposed by the go-

vernor and council in some of the states, as being different from the mode of re-

covery allowed in like cases in England. Royal instructions were communicated

to the colonial governors, to refuse assent to such attachment laws, and the subject

was for some time a matter of discussion and warmth between the governor and

house of assembly of North Carolina. The great objection on the part of the ex-

ecutive power was, that the attachment laws, as contended for by the colony, did

not place the English and American creditors on an equal footing, but allowed

the American creditor the preference, in like manner as if he had obtained for his

own benefit a judgment and execution. 2 Martin's HUt. N. G. 302. Attachment

laws against the property, real and personal, of absconding and non-resident debtors,

prevailed throughout the several United States; but the statute laws are not

uniform on this point.
*

In England the proceeding by foreign attachment is used in London, Bristol,

Liverpool and Chester, but it has fallen into disuse in Oxford, Exeter and other

places.

In the New-England states the trustee process has in many respects the opera-

tion of the domestic as well as foreign attachment, and it operates in a greater or

less degree upon persons as well as property. The strict trustee process extends

to the goods, effects and credits of the principal debtor, in the hands of his agent,

trustee or debtor, and who, as trustee, is summoned to appear and answer. The
first process in civil actions against the debtor is not only to compel appearance,

but to attach the goods and estate of the debtor, and hold them in pledge to pay
the debt or damages recovered. The strict trustee process does not extend to the

real estate in the hands of the trustee. {Gushing's Treatise on the Trustee Process,

1833, pp. 4—16.)

The Massachusetts Revised Statutes of 1835, part 3. tit. 4. ch. 109, contain very

specific, minute and remedial provisions relative to the process of foreign attachment

or trustee process. All personal actions, except detinue and replevin, and actions

sounding in tort, may be commenced by this process, which authorizes the attachment

of the goods and estate of the principal defendant in his own hands, and also in

the hands of trustees or garnishees. Every person having goods, effects or credits

of the defendants intrusted or deposited in his possession, may be summoned as a

trustee, and the property in his hands attached and held to lespond the final judg-

ment in the suit. But there are limitations to the demands attachable by the

trustee process : (1.) No person is to be adjudged a trustee, by reason of having

drawn, accepted, made, or endorsed any negotiable bill, draft, note or other secu-

rity
; (2.) nor by reason of any money or other thing received or collected by him

as sheriff, or other ofiicer, by execution or other process in favour of the principal

defendant
; (3.) nor by reason of any money in his hands, and for which he is ac-

countable, as a public ofiicer, to the principal defendant
; (4.) nor by reason of any

money or other thing due from him to the principal defendant, unless due abso-

lutely, and without depending on any contingency; (5.) nor by reason of any debt

YoL. II. 32



OF PERSONAL PEOPEIITT. [Part V.

tentiary or county jail for a criminal offence, for a term
more than one year, are- liable to the like proceedings against

due from him ou a judgment, 8o long as-he is liable to an execution on that judg-

ment
; (6.) nor as guardian for the debts of his waid. If a legacy accrue to the

wife during coverture, it is, like her choses in action, liable to be attached by the

trustee process, at the suit of a creditor of the husband, though not reduced to pos-

session by him. Holbrook v. Waters, 19 Piclc. Rep. 354. Gassett v. Grout, 4

Metcalf's Rep. 486. By the act of 1838, ch. 163, authorizing proceedings against

insolvent debtors, upon their voluntaiy application, or upon the application of a

creditor, the proceedings are confined to resident debtors. Claffin v. Beach, 4

Metcalf'a Rep. 392.

In Maine the law conceraing foreign attachment b essentially the same under the

act of February 28th, 1821, ch. 61, and the several subsequent acts in addition there-

to. The statute of 1835, ch. 188, gave the trastee process against third persons

holding the debtor's property by way of mortgage or pledge. The proceedings

against trustees of debtors are of the same import in New-Hampshii-e, by the act of

July 3d, 1829. The process reaches debts, choees in action, stocks, <fec., in the hands

of third persons. So, also, in Vermont, by the several statutes of October Ist, 1 797,

November 10th, 1807, November 6th, 1817, and November 10th, 1830, the tnistee

process is given to creditors against persons possessed of money, goods, chattels,

rights or credits of concealed or absconding debtors, or of debtors residing out of

the state, or removed out of the state, leaving effects within it The Revised

Statutes of Vermont, 1839, p. 188. It has, however, been held, and veiy justly,

that a pei'son residing out of the state, and coming within it for a temporary pur-

pose, is not liable to be summoned as a trustee of an absconding, concealed or

absent debtor. Baxter v. Vincent, 6 Vermmit Rep. 614. The same principle ap-

plies to the trustee process in Massachusetts. Bay v. Underwood, 3 Pick. Rep.

302. From the time of service of process on the trustee, it fixes the property or

debt in his hands, as a stakeholder for the party ultimately entitled. But it will

not hold choses in action previously assigned with notice. The attaching creditor

acquires priority according to the order of time. The Massachusetts practice in

respect to the tnistee process goes further than that of Connecticut or Vermont,

and gives it against any person as the trustee of his resident neighbour. Leach v.

Cook, 1 Shaw's Vermont Rep. N. S. 239. Neither in Vennont or Ohio can the

foreign attachment be sustained, unless all the debtors are non-residents or have

absconded. Leach v. Cook, supra. Taylor v. M'Donald, 4 Ohio Rep. 149.

In Connecticut the effects and debts of absconding, or absent or non-resident

debtors, in the hands of any agent, factor, trustee or debtor, may be attached by

any creditor by the process of foreign attachment Statutes of Connecticut, 1838,

p. 287. But choses in action, as notes not negotiable, are not goods and chattels

liable to the process of foreign attachment, or liable to be sold on execution. Fitch

V. Waite, 5 Conn. Rep. 117. Grosvenor v. F. & M. Bank, 13 ib. 104, It lies, also,

against debtors imprisoned for debt, who shall not, within three months, be admit-

ted to take the poor man's oath ; and debtors discharged from imprisonment are to

be deemed absconding debtors, so as to allow the creditor to proceed against their

goods and effects in the hands of their attorney, agent, trustee or debtor. Statutes

of Connecticut, 1838, pp. 293, 294.

In Rhode Island, under the statute of January, 1822, the trustee process lies
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their estates as in the case of absconding debtors. ^ The court

in which proceedings under the absconding debtor act are

against the attorney, agent, factor, trustee or debtor, of absent or non-resident, or

concealed debtors ; and also against the personal estate of any incorporated com-

pany established without the state, and being indebted, and having personal estate

in the possession of any person or corporate body within the state. Seamen's

wages ai-e exempted from the attachment process, prior to the termination of the

voyage.

In New-Jersey the attachment issues by any creditor, foreign or domestic,

against absconding or non-resident debtors, and the statute is very provisional, and

is construed liberally for the benefit of creditors. The attachment becomes a lien

from the time of executing the same. It reaches all the debtor's property and

effects in the possession of the garnishee or debtoi-'s debtor. The property attached

is distributed, ratably, among all the creditors who come in on due notice ; and in

this respect it resembles the New-York attachment law. Elmer's Digest, 20—31

.

R. S. New-Jersey, 1847, p. 48.

In Pennsylvania the process of domestic attachment is provided by statute

against absconding and concealed debtors, and resident debtors who are absent.

Trustees are appointed, and the proceeds ratably distributed among all the credit-

ors who come in and prove their demands. Furdon's Digest, 'ill. 282. The pro-

cess of foreign attachment is for the exclusive benefit of the attaching creditor,

and it may issue at the suit of any creditor, resident or non-resident. Mullikin v.

Aughinbaugh, 1 Penn. Rep. 117. It issues against the estate, real and personal,

of non-resident debtors, and of debtors confined for crimes. Process may be

awarded against any person who has property or effects, or money of the debtor

in possession, and the attachment binds all the estate, real and personal, of the

debtor in his own hands, or in those of his trustee, debtor or garnishee. Pur-

don's Dig. 45, 46. 435. The foreign attachment can only be sued out against a

debt presently demandable, but a domestic attachment, like a commission of bank-

ruptcy under 6 George IV., can be sued out for a debt not due, for it is a process

of distribution among creditors. 4 Watts dk Serg. 201. But under the attachment

laws of Pennsylvania, stock of the United States, standing in the name of the

debtor on the books of the treasuiy, cannot be attached. Neither the United

States, nor the officers of the treasury, in their official capacity, are amenable to

the process of law or equity. Opinions of the Attorneys-General,yol,i. 657—665.

The very clear and able argument of Mr. Wirt, the Attorney-General, would seem

to be equally applicable to the laws of every state ; and the only limitation to the

principle is, where the United States held the stock as stakeholders, ready to pay

to the rightful claimant ; and a voluntary submission, on tei-ms, to the process, is

recommended, to have the rightful claim judicially ascertained.

In Ohio the process of attachment lies at the instance of any creditor, resident

or non-resident, and whether the debtor has absconded or is a non-resident ; and

the statute regulates proceedings against the garnishee, in whose possession the

property may be, or who owes money to the original debtor. Chase's Statutes of

Ohio, voi. ii. p. 1321; and in Indiana and Illinois the foreign attachment lies

* N. Y. Revised Statutes, vol. ii. p. 15.
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pending, has an'eqnita'ble jurisdiction over all claims between
the trustees and the creditors. The trustees are liable to be

agaiDst the estate of non-resideDt debtors, and against their effects and property

in the bands of a garnishee, and the proceeding is for the benefit of the plaintiff;

bnt in Illinois, if the process be against the estate of a non-resident debtor, the

creditor must be a resident Revised Zawa of Indiana, edit 1838, pp. 73

—

19.

Mnised Lawt of Illinois, edit 1833, pp. 82, 83. So in Maryland, under the act of

1825, the creditor must be a resident of the tTnited States. Wever t. Baltzell, 6

GUI. <t Johns. 336. Baldwin v. Neale, 10 id. 2'74. The laws of several of Uie

states are restrictiTe as to the character of the plaintiff In North Carolina and

Tennessee the creditor, in the case of an absconding debtor, need not be a resident;

but in the case of an attachment against a non-resident debtor, he must be. 1

Minor's Ala. Sep. 14. 69. A^orth Carolina Stat. 17'7'7, ch. 115. X. C. Stviied

Statutes, Tol. L 71. Tennessee act of 1794, 1 Tergers Eep. 101. 6 Ibid. 473. By
the old attachment law ot Alabama, only resident citizens could commence suits by

attachment but a subsequent statute gave the power equally to non-resident plain-

tifis. 2 Ala. B. N. S. i26. In JVnnessfc no attachment will lie against property,

when both creditor and debtor are non-residents, unless judgment had been first

obtained, and execution issued in the courts of the jurisdiction where the defendant

was a resident ; nor in cases in which personal service of process cannot be made,

nor an attachment at law he. In those special cases, the non-resident creditor may,

by a bill in chancery, cause stocks and choses in action, and other property belong-

ing to the non-resident defendant, or held in trust for him, to be applied to his debt.

Stat. 1801, cb. 6. Stat. 1832, ch. 11. Garget t. Scott 9 Terger, 244, where the

reason of their statute law is clearly and justly Tindicated. /S/at 1836, ch. 43. In

Virginia, Missouri and Louisiana, the foreign attachment lies, though both the

creditor and debtor reside out of the state. Williamson t. Bowie, 6 Mmif. Rep.

176. Poesy t. Buckner, 3 Missouri Rep. 604. Flower v. Griffith, 12 Ixru. Rep.

345. 5 Miller, 300. The statute of Missouri seems to apply to all creditors, and

the attachment and proceeding, in rem, and against property in the hands of gar-

nishees apply when the debtor is a non-resident or has absconded, or concealed, or

absented himself, or is about to remove his property out of the state, orfiraudnlent-

ly to convert it. Revised Statutes of Missouri, 1835, p. 75.

In Virginia the domestic attachment lies against the absconding debtor, and also

against non-resident debtors for debts not exceeding §20, and against a garnishee,

though tile debt be not due. The foreign attachment lies against absent debtors,

and resident debtois ofthe foreign debtor may be prosecuted as garnishees. 1 Rev.

Code, edit 1814, p. 160. 2 Ibid. 98. It is grounded upon two facts : non-residence

of the debtor, and his having effects in Virginia ; and the proceeding is conclusive

against parties and privies. Martinv.Chandler, 2 jSrocienioH^A, 125. In the case

of non-resident debtors, it is a general principle that all the proceedings arc con-

strued strictly, for the greater safety of the absentee, to whom notice may not have

reached. State Bank v. Hinton, 1 Dev. N. Carolina Eep. 397. In Kentucky the

lands of a non-resident debtor may be appropriated by attachment by the creditor,

if the debtor has no personal property. 9 Dana's Rep.9S. 266. So a biU in equify

will lie to sequester the effects of absent debtors in the hands of persons resident

in the state. Statutes, 1796, 1827, 1837. These statutes give the remedy against
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called to account at the instance of either the debtor or credit-

or. So the assignees, under the insolvent act, are

*declared to be trustees ; and where there are two trus- *404:

tees, either of them may collect the debts ; and where

there are more than two, the powers appertaining to the trust

may be exercised by any two of them. But no suits in equity

are to be brought by the assignees of insolvent debtors, with-

out the consent of the majority of the creditors in interest,

unless the sum in controversy exceeds $500. They are to

sell the assets at auction, and may allow a reasonable credit

on good security. They are to redeem mortgages and

the lands and goods of non-resident and of absent debtors. 9 Dana's Bep. 30t,

308. 3 B. Monroe, 119.

In South Carolina their foreign attachment law is founded on, and has received

construction from the custom of London. Smith v. Posey, 2 Hill's Rep. ill. See

Rice's valuable Digest on the Cases Decided in that State, and in which the decisions,

under the title of " attachment (foreign,)" are fully and clearly stated.

In Georgia the same process of domestic attachment lies when the debtor is

absconding ; and if he is about to remove, it lies, though the debt be not due. The

foreign attachment lies when the debtor is a non-resident, and also in favour of a

non-resident creditor. It reaches debt and credits in the hands of the garnishee,

and is for the benefit of the plaintiff in the attachment. Prince's Digest, 2d edit.

1837, pp. 30—4-2. The same statute provisions m Alabama, Aikin's Dig. 2d edit

pp. 37—iO.

In Louisiana they have the like pi-ocess of attachment as in the other states

when the debtor absconds, oris about to remove, or is non-resident. Third persons,

who have funds and effects of the debtor in hand, may be cited to answer upon in-

terrogatories, and if the garnishee has funds of the debtor, the creditor, after judg-

ment against the debtor, may pursue them by judgment and execution against the

garnishee. Proseus v. Mason, 12 Louis. Rep. 16. The debtor about to remove

may be arrested and held to bail, though the debt be not due. Desha v. Solomons,

12 Louis. Rep. 272. lb. 479. If the garnishee be a consignee of goods, and has

made advances on them, he may claim a preference as a creditor of consignor, if

the attachment be levied while the goods are in transitu, and before delivery

to the consignee. Wilson v. Smith, 12 Louis. Rep. 376. Gardiner v. Smith,

ib. 370.

In Mississippi there is the like process of foreign and domestic attachment

against non-resident and absconding debtors, and debtors preparing to remove,

though the debt be not due. Debts and credits of the debtor in the bands of third

persons may be attached by process of summons or garnishment. The party

suing out a foreign attachment must be a resident. R. Code of Mississippi, 1824,

pp. 157—168. The process of attachment in most of the states is for the exclusive

benefit of the attaching debtoi'. But a court of equity has a jurisdiction of a bill

filed by a non-resident plaintiff against a non-resident debtor, if there be also a

resident defendant. Comstock v. Rayford, 1 Smedes & Marshall Miss. R. 423.

Ib. 684. S. P
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pledges, and conditional contracts, and settle accounts, and
compound witli debtors under the authority of the officer ap-

pointing them. They are to call a general meeting of the

creditors ; and the mode of distribution is specially declared.

They are to declare dividends; and dividends unclaimed for

a year are to be deemed relinquished. They are to account

upon oath, and are allowed a commission of five per cent, on

all moneys received ; and they may be discharged from their

trust by the proper authority on their own application, and

new assignees appointed in their stead.^ These trustees, in

many respects, resemble commissioners under the English

bankrupt laws ; and the proper remedy against them is,

either by a bill in chancery, or an application to the equita-

ble powers of the court in which the proceedings are pend-

ing, to compel an account and an adjustment. It was held,

in Peck v. Randall^ that the creditor could not maintain a

suit at law against the trustees of an absconding debtor

before the demand had been adjusted and a dividend de-

clared. In England it is well settled in the analogous case of

a claim for dividends on the bankrupt's estate, that a suit at

law cannot be sustained for a dividend, and that the creditor

applies to the court of chancery for assistance to obtain it.^

A grave and difficult question has been frequently dis-

cussed in our American courts, respecting the con-

*405 flicting *claims arising under our attachment laws,

and under a foreign bankrupt assignment. If a debtor

in England, owning a house in New-Tork, as well as creditors

in England, be regularly declared a bankrupt in England,

and his estate duly assigned, and if the house in JSTew-Tork

afterwards sues out process of attachment against the estate

of the same debtor, and trustees are appointed accordingly,

the question is, which class of trustees is entitled to dis-

tribute the fund, and to whom can the debtors of the absent

or bankrupt debtor safely pay. In such a case, there are as-

signees in England claiming a right to all the estate and

debts of the bankrupt, and there are trustees in New-York

• N. Y. Revised Stafutei, vol. ii. pp. 39—51.

' 1 Johns. Hep. 165.

"= Ex parte White, and Ex parte Wbitchurcli, 1 AtJc. Rep. 90. Assignees of

Gai-diner v. Shannon, 2 Sch. & Lef. 229.
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claiming the same right. This question was considered in

Holmes v. Itemsen^^ and the English and Scotch, and other

foreign authorities examined ; and the conclusion was, that

hy the English law, and by the general international law of

Europe, the proceeding which is prior in point of time . is

prior in point of right, and attaches to itself the right to

take and distribute the estate. It was considered, that as

the English assignees in that case were first appointed, and
the assignment of the bankrupt's estate first made to them,

tJmt assignment carried the bankrupt's property, wherever
situated ; and it consequently passed the debt due by a citi-

zen of this state to the English bankrupt ; so that a pay-
ment of such a debt to the English assignees was a good
payment in bar of a claim for that same debt, by the

trustees, under our absconding act. This *rule ap- *406

peared to be well settled,b and to be founded in jus-

tice and policy, and the comity of nations. It rested on the

principle of general jurisprudence that personal property was
deemed by fiction of law to be situated in the country in

which the bankrupt had his domicil, and to follow the person

of the owner ; and it was to be administered in banki-uptcy

» 4 Johns. Oh. Rep. 460.

' The authorities cited in Holmes v. Remsen, to show that the rule contended

for in that case was incontrovertibly established in the jurisprudence of the United

Kingdoms of Great Britain and Ireland, are Pipon t. Pipon, Amb. Rep, 26. Case

of Wilson, before Lord Hardwicke, cited by Lord Loughborough, in 1 H. Blacks.

Rep. 691. Solomons v. Ross, 131, ibid. note. Jollett v. Deponthieu & Baril, ibid.

132, note. Neal v. Cottingham & Houghton, ibid. Philips v. Hunter, 2 ibid, 402.

Sills V. Worswick, 1 ibid. 665. Lord Thurlow, in the case Ex parte Blakes, 1

Cox's Rep. 398. Lord Kenyon, in Hunter v. Potts, 4 Term Rep. 182. Lord Ellen-

borough, 5 East's Rep. 131. Stein's Case, 1 Rose on Bankruptcy, App. 462.

Selkrig v. Davis & Salt, 2 Dow's Rep. 230. 2 Rose on Bankruptcy, 291. By the

Scotch law, the foreign assignment will not prevent a subsequent attachment in

Scotland by a Scotch creditor, unless notice of the assignment be given to, or had

by the creditor. No such notice is requisite to the operation of the assignment

under the English law. The English doctrine applies equally to voluntary and

bona fide assignments of personal property by the owner domiciled abroad, to

assignments under bankrupt and insolvent statutes, and to the distribution of the

movable property of testators and intestates by will, and under the law of distribu-

tion. The cases all I'est on the same general principle giving a universal operation

to transfer, or the disposition of personal property, made or existing at the owner's

domicil, wherever that property may be situated, and when not bound by any

local lien at the time.
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according to the rule of the law of that country, as if it was
locally placed within it. ISTo doubt was entertained, that if

the appointment of trustees, under the New-Tork act, had
been the first in point of time, the title of the trustees would
have been recognised in the English courts as controlling the

personal property in England. By the same rule, the Eng-

lish assignees, being first in time, were held entitled to con-

trol the personal property of the debtor existing in New-Tork.

But whatever consideration might otherwise have been

due to the opinion in that case, and to the reasons and deci-

sions on which it rested, the weight of American authority is

decidedly the other way ; and it may now be considered as

part of the settled jurisprudence of this country, that personal

property, as against creditors, has locality, and the lex loci rei

sitcB prevails over the law of the domicil with regard to the

rule of preferences in the case of insolvent's estates. The laws

of other governments have no force beyond their territorial

limits ; and if permitted to operate in other states, it is upon

a principle of comity, and only when neither the state nor

its citizens would suffer any inconvenience from the applica-

tion of the foreign law. ^ A prior assignment in bankruptcy,

under a foreign law, will not be permitted to prevail against

a subsequent attachment by an American creditor of the

bankrupt's efi'ects found here ; and our courts will not subject

our citizens to the inconvenience of seeking their dividends

abroad when they have the means to satisfy them
*407 under their own control. *This was the rule in Mary-

land prior to our revolution, according to the opinion

of Mr. Dulany, reported in Burk v. M^Lecm;^ and after-

wards, in 1790, it was decided, in Wallace v. Patterson,'^ that

property of the bankrupt could be attached here, notwith-

standing a prior assignment in bankruptcy in England. The
same doctrine was declared in Pennsylvania, "^ after an elabo-

• Parsons, Ch. J., in Greenwood v. Curtis, 6 Mass. Rep. S'TS. Porter, J., in

Olivier v. Townes, 14 Martin's Louis. Rep. 99—101.

t 1 Harr. & M'Eenry, 236.

« 2i6iA463.

* Milne v. Moreton, 6 Binney's Rep. 353. See Mullikin v. Aughinbaugh, 1 Penn.

Rep. Wl, to the same point. See, also, Ogden v. Gillingham, 1 BaJdw. Rep. 0. C.

U. S. 38. Lo-wry v. Hall, 2 Watts & Serg. 32.
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rate discussion of the question. The coui't in that state con-

sidered that an assignment abroad, hj act of law, had no

legal operation extra territormm, as against the claims of their

own citizens. But the foreign assignee in bankruptcy may
sue in Pennsylvania in the name of the bankrupt, for the

assets of the estate, and recover them, except as against the

rights of the American creditor.^ The same doctrine was

declared in North Carolina as early as 1797.'' In South

Carolina the question arose in the case of the Assignees of

Topham v. Chapman, in 1817 ;= and the court in that case

followed some prior decisions of their own, and the case of

Taylor v. Geary, decided in Connecticut as early as 1787 ;'i

and they held that law, justice and public policy all com-

bined to give a preference to their own attaching creditors.

So, in Virginia and Kentucky, under their statute laws, all

real and personal property within the state, even debts and

choses in action, are held to be bound by the attachment laws

of the state, though the owner should execute an instrument

in control of it at his domicil abroad. The rule of courtesy is

held to be overruled by positive law. The law of the locus

rei sitce overrules the law of the domicil in this case, and

debts due to absentees have so far locality, and are subject to

attachment by the creditors of such absentees. But the rule

is not carried so far as to apply to absolute sales, iona fide for

a valuable consideration, of choses in action, accompanied

with assignment and delivery of the evidences of the debt.«

The point arose in the Supreme Court of Massachusetts, in

Ingraham v. Oeyer, in 1816 ;f and they would not allow

even a voluntary assignment by an insolvent debtor in an-

• Merrick's Estate, 2 Ashmead, 485. S. C. 5 Watts & Berg. 20. This is the

scope of the American cases ; and the New-Tork case of Abraham v. Plestoro, 3

Wendell, 638, went further "when it ruled the foreign assignment in bankruptcy

void, even as against a British creditor, not domiciled here. They do not go so

far in Pennsylvania. Lowry v. Hall, supra, Mullikin v. Aughinbaugh, 1 Perm.

Rep. 1 11.

^ M'Neil V. Colquhoon, 2 S'aywood's Rep. 24.

° Const. Rep. S. 0. 283. See, also, Robinson v. Crowder, 4 M' Cordis Rep. 519,

to the same point.

* Kirby's Rep. 313.

« Huth T. Bank of United States in Chan., Louisville, Kentucky, August, 1843.

' 13 Mass. Rep. 146.
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other state, to control an attachment in that state, of the pro-

perty of the insolvent, made subsequently to the assignment,

and before payment to the assignees ; and the court denied

that any such indulgence was required by the practice or

comity of nations.'' The opinion in the case of Holmes v.

Semsen was also questioned by one of the judges of the

*408 *Snpreme Court of !N"ew-Tork, in a suit at law be-

tween the same parties,'' And still more recently, in

the Supreme Court of the United Statesj° the English doc-

trine (for it is there admitted to be the established English

doctrine) was peremptorily disclaimed, in the opinion de-

livered on behalf of the majority of the court. "^ (1)

» See, also, to the same point, Borden v. Sumner, 4 FieTc. 265. Blake v. Wil-

liams, 6 id. 286. Fall River Iron Works v. Croade, 16 id. 11. Fox v. Adams, 5

Oreenleaf's Sep. 246. Olivier v. Townes, 14 Martin's Lmtis. Rep. 93. ITorria v.

Mumford, 4 id. 20. The Brig Watchman, in the district court of Maine, War^s
Rep. 232. Saunders v. Williams, 6 N. H. Rep. 213. Mitchell v. McMillan, 3

Martiiis Louis. Rep. 616, to the same point. But in Goodwin v. Jones, 3 Mass.

Rep. eiY, Oh. J. Parsons held to the English doctrine ; and in Bohlen v. Cleveland,

5 Mason's Rep. 1T4, an assignment was held to prevail over a trustee or attach-

ment process, as against creditors living in the same state with the debtor. It is

likewise held, in Rogers v. Allen, 3 Ohio Rep. 488, that an assignment by an insol-

vent debtor in one state will not affect the title to lands in another state in deroga-

tion of the lex rei sites. In South Carolina, a bona fide foreign assignment in trust

for creditors, takes precedence of a subsequent attachment levied within the state,

but not if executed under the operation of a statute of bankruptcy. Green v.

Mowry, 2 Bailey's Rep. 163. (2)
t Piatt, J., in 20 Johns. Rep. 264.

• Ogden V. Saunders, 12 Wheaton, 213. In Harrison v. Sterry, 6 Oranch's Rep.

289, the Supreme Court of the United States had long previously held that the

bankrupt law of a foreign country could not operate a legal transfer of property in

this country. The doctrine rests on the same footing between one state and another.

An assignment in invitum under the law of one state or nation, has no operation in

another, even with respect to its own citizens. Abraham v. Plestoro, 3 Wendell,

538. Johnson v. Hunt, 23 id. 90, 91.

^ It was the received doctrine in England, according to the opinion of counsel, as

early as 1715, that the English creditors of an insolvent debtor residing in Holland,

could attach and recover by execution levied on his effects in England, without

being responsible to the curator in Holland, who had entered upon his trust prior

to the attachment in England. See opinions of R. Raymond, J. Jekyll and others,

in the Appendix, 254—266, of Mr. Henry's Treatise on Foreign Law. In Blake v.

(1) As the effect of foreign bankrupt laws is admitted only from a principle of comity, they

can be allowed no operation with us, where theywere intended to be local, or where they secure

privileges to local over foreign creditors. Very v. McHenry, 29 Maine M. 206.

(2) See Larrahee v. Talbot, 5 6HU. Ji. 426. MoCarty v. Gibson, 5 Graft. SOT.
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lY. By intestacy.

The last instance which was mentioned of acquiring title

to goods and chattels by act of law, was the case of intesta-

cy. This is when a person dies, (1) leaving personal property

undisposed of by will ; and in such case, the personal estate,

after the debts are paid, is distributed to the widow, and

among the next of kin. To avoid repetition and confusion, I

shall be obliged to confine myself essentially to the dis-

cussion of the *leading principles of the English law, *4:09

and assume them to be the law of the several states, in

all those cases in which some material departure from them

in essential points cannot be clearly ascertained.

This title will be best explained by examining—^1. To whom
the administration of such property belongs, and to whom
granted ; 2. The power and duty of the administration ; and

3. The persons who succeed to the personal estate by right of

succession.

Williams, 6 Pick. Rep. 286, Lord v. The Brig Watchman, in the district court of

Maine, Ware's Rep. p. 232, Abraham v. Plestoro, S Wendell, 538, and Johnson v.

Hunt, 23 ibid. 87, the question was again discussed, and the decisions inade in en-

tii'e conformity with the general doctrine now prevalent in the United States. The

authorities for the contrary and more liberal doctrine in the English, Scottish and

Lish courts, are collected in Bell's Commentaries, toI. ii. pp. 681—eSY, as well as

in the case of Holmes v. Remsen, supra, 405. Mr. Bell saya that the rule giving

effect to conveyances, made for the purpose of collecting and distributing among

creditors the funds and estate of the debtor, according to the law of his residence

and seat of trade, does not rest in any legislative enactment, but upon those prin-

ciples of international law which guide the connection between states, and prescribe

the authority which is to be allowed by each to the institution and laws of another.

The whole doctrine of the international effect of banki'uptcy is a consequence of

the general principle of universal jurisprudence, that personal property, wherever

situated, is regulated by the law of the bankrupt's domicil ; while, on the other

hand, real property is governed by the law of the territory in which it is situated.

The law on this vexed subject of the effect to be given to foreign assignments is

examined, and all the authorities and arguments pro and con. collected and re-

viewed in StoT'jfs Oommentaries on the Oonfiict of Laws, pp. 336—SST.

In Canada, an English commission of bankruptcy operates as a voluntary assign-

ment by the bankrupt, but rights and privileges acquired by the provincial credit-

ors are not affected by the commission or assignment. Bruce v. Anderson, Stuarts

Lower Canada Rep. 12*7.

(1) A person sentenced to imprisonment for life is declared civilly dead in New-Tork. 2 B, S.

(3d ed.) sec. 23. In Ohio it has been held that letters of administration cannot be granted on the

estate ofsnoh a person. Frazer v. Fulcher, 17 Oldo B. 360.
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(1) Of gromtmg admmistration.

When a person died intestate, in the early periods of the

English history, his goods went to the king as the general

trustee or guardian of the state. This right was afterwards

transferred by the crown to the popish clergy ; and, we are

told, it was so flagrantly abused that parliament was obliged

to interfere and take the power of administration entirely

from the church, and confer' it upon those who were more

disposed to a faithful execution of the trust. This produced

the statutes of 31 Edw. III. ch. 11, and 21 Hen. YIII. ch. 5,

from which we have copied the law of granting administra-

tions in this country. =• The power of granting administra-

tion, and of superintending the conduct of the administration,

was still left in the hands of the bishop or ordinary, in each

diocese. In our American law we have assigned this, as

well as other secular matters, to the courts and magistrates of

civil jurisdiction.b Before the revolution, the power of grant-

» Hensloe's Case, 9 Co. 38. b. 2 Blacks. Com. 494—496.
* In some of the states the jurisdiction concerning the probate of wills and the

administration of testators' and intestates' estates is vested in the county courts.

In others it is confided to courts of special jurisdiction, under the various names

of the court of probates, the registers' court, the orphans' court, the court of the

ordinary, and the surrogates' court. The county courts of Alabama, when sitting

as courts of probates, are denominated Orphans' Courts, and they have a very

extensive jurisdiction over the estates of deceased persons. In Indiana, by act of

February l7th, 1838, the court of probates in each county consists of one judge,

elected by the people septennially, and the court has exclusive jurisdiction in

matters of probate of wills, and administration, and guardianship, and the settle-

ment of decedent's estates, and concurrent jurisdiction in all suits at law and in

equity in favour of and against heirs, executors, administrators and guai'dians,

where the amount in controversy exceeds $50, and in partition and dower, and

it may authorize guardians to sell real estate to pay debts, and support infants,

lunatics, &c. It may command jury trials in proper cases. The probate juris-

diction is plenary and highly important, and the statute conferring the powers

18 very provisional, and seems to be well digested. Revised Statutes of Indiana,

1838, pp. 11'2. 459. A court of probates in Mississippi is established in each

county, and bas the like enlarged and discretionary jurisdiction, in all matters of

wills and of administration, and of sales and distribution of the estates of decedents

;

and, as far as the jurisdiction extends, it is exclusive, and has powers as ample as

a com-t of chancery. 2 Smedes & Marshall, 326. 330. 333. Farve v. Graves, 4

id. 707. The act in Missouri, concerning executors and administrators, is compre-

hensive, and their powers and duties are well defined. The jurisdiction resides in

the county courts. Revised Statutes of Missouri, 1835, p. 40. So in Kentucky

and North Carolina, the county courts have exclusive jurisdiction to establish



Lee. XXXVII.] OF PERSONAL PROPERTY. 509

ing letters testamentary and letters of administration resided

in New-Tork, in the colonial governor, as judge of the pre-

rogative court, or court of probates of the colony. It was
afterwards vested in the court ofprobates, consisting of a single

judge, and so continued until 1181, when surrogates were au-

thorized to grant letters testamentary and letters of adminis-

tration of the estates of persons dying within their respective

counties. If the person died out of the state, or within

*the state, not being an inhabitant thereof, the grant- *410

ing of administration was still reserved to the court of

probates.!^ This practice continued until the act of March
21st, 1823,'' when the court of probates was abolished, and
all the original powers of that court were transferred to the

surrogates ; and each suiTogate has now jurisdiction, exclu-

sive of every other surrogate, within his county, when the

testator or intestate was at his death an inhabitant of the

county, in whatever place he may have died ; or not being

an inhabitant of the state, died in the county, leaving assets

therein ; or, not being an inhabitant of the state, died abroad,

leaving assets in the county of the surrogate ; or not being an
inhabitant of the state, and dying out of it, assets of such tes-

tator or intestate should thereafter come into the county ; or

when no jurisdiction is gained in either of the above cases,

real estate, devised by the testator, is situated in the county.*

wills of real and personal estates. Hunt v. Hamilton, 9 Dana's Rep. 91. \ N.G.
Revised Statutes, 1837, pp. 620, 621. The revised statutes of each state, and

especially where the revisions have been recent, contain a special detail of the

jurisdiction and power of probate courts. We can only allude occasionally and by
way of illustration, t-o the local statutes. The law of Maryland on Statutory

Testamentary Law is collected by Judge Dorsey, and the volume is eariched by a

reference to the decisions of the courts on the subject. In New Jersey, the gover-

nor, by the constitution, until 1844, was ex officio the ordinary as well as the

chancellor of the state, and he consequently had jurisdiction to take proof of wills

and to grant letters testamentary, and letters of administration. But by the con-

stitution of 1844, the chancellor is declared to be the ordinary or surrogate-general

and judge of the prerogative court.

' Z. If. T. sess. 1. ch. 12, and sess. 10. ch. 38. Goodrich v. Pendleton, 4 Johns.

Ch. Rep. 652.

•i Sess. 46. ch. 10.

" N. Y. Revised Statutes, vol. ii. p. 1Z. sec. 23. N. Y. Act, 60lh sess. ch. 460.

sec. 1. In England, generally speaking, all ecclesiastical testamentary jurisdictions

are limited in their authority to property locally situated within their district.

Crosley v. Archdeacon of Sudbury, 3 Hagg. E. R. 199. In Tennessee, letters of
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The first judge of the county acts in cases in which the sur-

rogate is disqualified to act ; and the county treasurer in each

county acts as a public administrator in special cases. There

is likewise a public administrator in the city of New-Tork,

with enlarged jurisdiction in special cases of intestates' es-

tates. He is authorized to act as public administrator in

cases where there are effecte in the city, of persons dying in-

testate, and leaving no widow or next of Mn competent and

willing to administer.^ (1)

Administration is directed, by the New-Y(yrk Revised

Statutes, to be granted to the husband on the wife's personal

estate, and in other cases to the widow and next of kin, or to

some one of them, if they, or any of them, wUl accept, in the

following order : first, to the widow ; second, to the children;

third, to the father ; fourth, to the brothers ; fifth, to the sis-

ters ; sixth, to the grandchildren ; seventh, to any other of

the next of kin who would be entitled to a share in

*4:11 *the distribution of the estate.^" Under the English

law, (and the law of New-York, and it is presumed

the law of the other states is the same,)= the surrogate has

the discretion to elect among the next of Mn, any one in

equal degree, in exclusion of the rest, and to grant to such

person sole administration. So, under the English law, he

adminiBtralioD granted not in the county of the decedent's residence and domicil

are void. Wilson t. Frazier, 2 Humphreys, 30.

» N. Y. R. S. ToL iL p. 19. Ibid. vol. iL pp. 117—138. By the act of April

20th, 1830, in amendment of the Revised Statutes, further provision is made for

the case in which the first judge of the connty cannot act as surrogate. The trust

devolves on the district-attorney of the county, and eventually on the chancellor.

In New-Jersey, if the intestate leaves no relations to administer, the ordinaiy

grants administration on due security to any proper applicant R. S. N. J. 1847,

p. 345.

^ N. T. Revised Statutes, vol ij. p. li. sec. 27. 29. The rule in England is to

grant administration to the husband on the wife's estate, and in other cases to the

widow or next of Mn, or both, at discretion. The nearness of bin to the intestate

has preference ; and of persons in equal degree, the ordinary may take which he

pleases. The nearness of kin is computed according to the civil law. 2 Blacks,

Com. 504.

<= N. Y. Revised Statutes, vol. ii. p. 1i. sec 28.

(1) Tbe city is directly liable for a detastavifbj the public adminiatrator, and for the costs in

a suit wantonly brought by him. Matthews v. The Mayor, &c of New-Tork, 1 Samdf. (Zow)

B.132.
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may grant administration to the widow or next of kin, or to

botli jointly, at his discretion. * To guard against imposition

or mistake in issuing letters of administration prematurely,

the surrogate is required to have satisfactory proof that the

person of whose estate administration is claimed is dead, and

died intestate ; and when application is made to administer,

by any person not first entitled, there must he a written re-

nunciation of the party having the prior right to administer,

or a citation to show cause is to be first issued to all such per-

sons, and duly served or otherwise published.''

According to the provision in the New- York Bevised Stat-

utes, if none of the relatives, or guardians of infant relatives,

(for the guardians of minors who are entitled may administer

for them,) will accept the administration, then it is to be given

to the creditors of the deceased ; and the creditor first apply-

ing, if otherwise competent, is to be preferred." If no credit-

or applies, then to any other person legally competent. ^ In

the city of ITew-Tork, the public administrator has preference

after the next of kin ; and in the other counties, the county
treasurer has preference next after creditors.^ In the case of

a married woman dying intestate, the husband is entitled to

administration in preference to any other person ; and he is

liable, as administrator, for the debts of his wife, only to the

' 1 Balk. Eep. 3Y. Fawtiy v. Fawtry, Str. Rep. 552. Anon. Case of Williams,

3 Eagg. E. R. 217. The N. Y. Revised Stahttes, vol. ii, p. 74. sec. 27, seems to

bave destroyed this discretion. But the Massachuseits Revised Statutes, 1835 and
the KTew-Jersey statute of 1795, Elmer's Dig. 165, leave it as in the English law.

^ N.T. Revised Laws, vol ii. p. 74. sec. 26. Ibid. p. 76. sec. 36, 36. In England
an executor who has renounced, may retract before administration is actually

granted to another. (1) M'Donnell v. Pendergast, 3 Hagg. E. R. 212. And in

New-York the sun-ogate may, with the consent of the person entitled, join one or

more competent persons with him in the administration. When administration is

granted to two or more persons, it being an entire thing, if one dies, the entire

authority remains with the survivors, the same as in the case of executors. Lewis
V. Brooks, 6 Yerger's Ttnn. Rep. 167.

" In North Carolina the greatest creditor is, in such case, entitled to the prefer-

ence. Act, 1792.

^ The same general rules are prescribed in the Massachusetts Revised Statutes

of 1835, and exist throughout this country.

" iV. Y, Revised Statutes, vol. ii, p, 74. sec. 27. Where persons not inhabitants

(1) So in New-Tork. Bobertsoa v. McGoeoh, 11 Paige's B. 640:
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extent of the assets received Ly Mm. If he does not admin-

ister on her estate, he is presumed to have assets, and is liable

for the debts.a TJnder the English law, at least, until lately,

if the husband dies leaving the goods of the former

*412 wife unadministered, the right of *administration de

ionis non belongs to the next of kin of the wife ; though

the right of property belongs to the representatives of the hus-

band. The principle of the English statute of 21 Hen. YIII.

was to vest the administration de lonis non in the person who
was next of kin at the time of the intestate's death, and who
was possessed of the beneficial interest in the personal estate.

The case of Hale v. Doleman, in 1736, was an anomalous

case, and established an exception to the general rule ; for

the original administration to a feme covert was granted to

her next of kin, in preference to the representative of the de-

ceased husband, who survived her, and in whom the interest

was vested.

b

When there are several persons of the same degree of

kindred to the intestate entitled to administration, they are

preferred in the following order : first, males, to females ; se-

cond, relatives of the whole blood to those of the half blood

;

third, unmarried, to married women ; and when there are

several persons equally entitled, the surrogate, in his discre-

tion, may grant letters to one or more of them.<= No person

of the state of Ifew-Tork die, leaving assets in the state, if no application for

letters of administration be made by a relative entitled thereto, and legally com-

petent, and letters testamentary or of adminiitration have been granted by

competent authority in any other state, the person so appointed, on producing

such letters, is entitled to letters of administration in preference to creditors, or any

other person, except the public administrator in the city of New-York. Ibid. p.

'75, sec. 31.

» N. Y. Revised Statutes, vol. ii. p. 7 1. sec. 27. Ibid. p. *75. sec. 29. 33 ; and vide

supra) pp. 135, 136. 31.

» 1 Hagg. E. R. 341. 2 Ibid. 631. App. 150. 165. The recent doctrine in

Betts V. Kimpton, i B. & Adolphus, 273, is also that administration de bonis non

of the -wife's choses in action left unadministered by the husband, goes to the next

of Mn of the wife, to be administered, however, for the benefit of the husband's

representatives. See supra, 136. But in the still later case of Fielder v. Hanger,

3 Bagg. K R. 769, the more reasonable rnleis at last adopted, that the administra-

tion on the estate of a deceased wife follows the interest, and on the husband's death

goes to his representatives.

<= N. Y. Revised Statutes, vol. ii. p. 74. sec. 28. The statute law of New-Jersey
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conTicted of an infamous crime, or incapable by law of

making a contract, nor a non-resident alien, or minor orfeme

covert, or person deemed incompetent by the surrogate by

reason of drunkenness, inprovidence or want of understand-

ing, is entitled to administer
; (1) but the husband is entitled

to administer in the right and behalf of his wife ; and with

the consent, in writing, of the party entitled, one or more

competent persons may be associated by the surrogate with

an administrator, a The husband wh'o adm^inisters on his wife's

estate is now bound (though contrary to the English law and

the former law of ISTew-Tork) to give a bond, in the same

manner as other administrators
;
yet he is not bound, in con-

sequence of it, to distribute the estate after the debts are paid

;

but he continues to enjoy it according to the rules of the com-

mon law.*"

*If letters of administration should happen to have *4:13

been unduly granted, they may be revoked ; and ad-

ministration may be granted upon condition, or for a limited

time, or for a special purpose ; as for the collection and pre-

servation of the goods of the deceased ; and it is the received

doctrine, that all sales made in good faith, and all lawful acts

done either by administrators before notice of a will, or by

executors or administrators, who may be removed or super-

seded, or become incapable, shall remain valid, and not be

impeached on any will appearing, or by any subsequent re-

vocation or superseding of the authority of such executors or

administrators.'^

The nearness of kin, under the English law, is computed

of 1795, follows closely the English law on the subject of administration. Elmei'a

Digest, 165.

» Ibid. vol. ii. p. 15. sec. 32. 34. Act of N. Y. April 20th, 1830.

' Neui-York Revised Statutes, vol. ii. sec. 29. Ibid. vol. ii. p. 98. sec. 79. See

supra, p. 135.

" Shep. Touch, by Preston, 464. N. Y. Revised Statutes, vol. ii. p. 76. eec. 38,

Ibid. vol. ii. p. 79. sec. 46, 47. It is a general rule in the English law, that the

grant of letters of administration relates back to the death of the intestate, so as to

authorize the administrator to bring trover or trespass for goods of the intestate

Year Book, 36 Hen. VI fo. 7. Long v. Hebb, Sty. 341. Sharpe v. Stallwood, 0.

B. 7 Jurist, 492.

(1) See Ooope v. Lowerre, 1 Ba/rb. Ch, It. 46.

Vol. n. 33
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according to the civil law, -whicli makes the intestate himself

the terminus a quo, or point from whence the degrees are

numbered ; and, therefore, the children and parents of the in-

testate are equally near, being all related to him in the first

degree ; but in this instance the surrogate has not his option

between them, but must prefer the children.* And from the

children and parents the next degree embraces the brothers

and grandparents, and so on in tjie same order. The law and

course in those states which follow the English law must be

to grant administration, first, to the husband or wife ; second,

to the children, sons or daughters ; third, to the parents,

father or mother ; fourth, to the brothers or sisters of the

whole blood ; fifth, to the brothers or sisters of the half blood

;

sixth, to the gi'andparents ; seventh, to the uncles, aimts,

nephews and nieces, who stand in equal degree ; eighth, to

cousins.^ Grandmothers are preferred to aunts, as nearer of

Mn ; for the grandmother stands in the second degree to the

intestate, and the aunt in the third.<^ K none of the

*4:14: next of kin will accept, *the surrogate may exercise

his discretion whom to appoiat ; and he usually de-

crees it to the claimant who has the greatest interest in the

efiFects of the intestate. "^ If no one offers, he must then ap-

point a mere trustee ad colligendum,, to collect and keep

safe the effects of the intestate ; and this last special appoint-

ment gives no power to sell any part of the goods, not even

perishable articles ; nor can the surrogate confer upon him
that power.e This veiy inconvenient want of power is sup-

plied by the New- YorTc Revised Statutes ;^ and an adminis-

trator, ad colligendum, (who is called in the statute a collec-

tor,) may, under the direction of the surrogate, sell perishable

goods, after they shall have been appraised.

(2.) Of the power and duty of the administrator.

The administrator must enter into a bond before the judge

> • 2 Vern. Rep. 125. arg. 2 Blacks. Com. 504.

> Shep. Touch, by PrestoD, voL ii. p. 453. Darant v. Prestwood, 1 Atk.

Rep. 464.

• Blackborongh v. Davis, 1 P. Wms. 41.

' Tucker v. Weatgarth, 2 Addam's Rep. 352.

• 1 Rol. Ahr. tit Executor, ch. 1. Shep. Tonsil, by Preston, voL iL p. 488.

f Vol. ii. p. 76. sec. 39.
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of probate, (under whatever name tlie competent court may
be known,) with, sureties for the faithful execution of his

trust ; and being thus duly appointed, it is his duty to pro-

ceed forthwith to the execution of his trust.* His powers

and duties under the common law of the land may be sum-

marily comprehended in the following particulars : 1. He is

to make an inventory of the goods and chattels of the intes-

tate, in the presence and with the discretion of appraisers,

who, in New-York, Massachusetts, and probably in other

states, are to be appointed by the probate court, and sworn

;

and under the English law they are selected by the executor

or administrator, from the creditors, or next of Mn, or dis-

creet neighbours.^ Two copies of this inventory are to be

made and indented, and one copy is to be lodged with the

surrogate, under the attestation of the administrator's

oath, andthe otheristoberetained." This *inventory *415

' N. Y. Revised Statutes, vol. ii. p. 11. sec. 42. Under the iV. T. Revised

Statutes, vol. ii. p. 70. sec. 6. 76, the sun-ogate, it he deem the ciroumstances of the

case to require it, may require an executor to give security. If he be about to

remove out of the state, he may, in that case, also require it. See Wood v. Wood,

4 Paige's Rep. 299. In Tennessee, executors must give security equally with ad-

ministrators, before they can lawfully act. Act 0/1813. 4 Yerger's Rep. 20. By

the Massachusetts Revised Statutes of 1835, and the Revised Statutes of Vermont,

1839, p. 260, the executor as well as the administrator, before he enters on his

trust, must in all cases give bond, with sufficient surety, to the judge of probate,

for the faithful execution of his trust, and, as a consequence, the executor of an

executor has no authority to administer on the estate of the first testator. The

English role in equity is, that if an executrix who has infant children marries a

second husband in necessitous circumstances, and there is danger of waste, a re-

ceiver will be appointed. Dillon v. Lady Mount Cashell, 4 Bro. 341. Middleton

V. Dodswell, 18 Vesey, 268. And this is the rule of equity in South Carolina.

Stairley v. Rabe, 1 M'Mullen, 22, and would probably be followed if the case

ai'ose in the equity courts in the other states.

^ The administration bond only binds the administrator to administer the assets

within the state, and not goods in another jurisdiction. Governor v. Williams, 3

Iredell's N. O. Rep. 162.

" N. y. Revised Statutes, vol. ii. p. 82. sec. 1. Ibid. vol. ii p. 84. see, 15, 16.

The New-York statute specifies the nature of the assets which shall go to the ex-

ecutor or administrator; and it has followed, in this respect, the rule of the common

law. They are the interest of the deceased in leases for years ; things annexed to

the freehold, for the purpose of trade or manufacture
;
growing crops raised annu-

ally by labour and cultivation, excepting grass and fruit not gathered ; rent ac-

crued, debts and things in action, though secured by mortgage, and movable

property and effects. N. Y. Revised Statutes, vol. ii. p. 82, sec, 6. Evans v. Egle-
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is intended for. the benefit of the creditors and next of

Mn ; and the administrator will be obliged to account for the

property mentioned in it
; (1) and he will also be obliged to

show good cause for not collecting the debts that are men-
tioned to be due, unless he had the precaution to note them
in the inventory as desperate. He is liable also to have
the letters of administration revoked, (and it is the same
with the letters testamentary «f an executor,) if an inven-.

hart, 6 Gill. & Johnson, I'll. 189, 190. S. P. In Massachusetts mortgage debts,

before foreclosure, are personal assets in the hands of the executors and adminis-

trators of the mortgagee. Masmchuselis Revised Statutes, 1835. Certain neces-

sary domestic articles for family use, as looms, stoves, pictures, school-books,

wearing apparel, bedding, table furniture, and a small number of necessary do-

mestic animals, are not to be appraised, but to remain for the use of the widow
and childi'en. (2) New-York Revised Statutes, vol. ii. p. 83. sec. 9, 10. There is a

similar exception in Massachusetts, Connecticut, Ohio, and probably in other states,

in favom' of the widow and family ; and it extends to such small necessaiy family

articles as ai'e exempt from execution. The widow and children in Ohio, if any under

fifteen years of age, or the children only, if no widow, are entitled to sufficient pro-

visions or other property for their support for twelve months from the intestate's

death, without having the same accounted for as part of the inventory. Statutes

of Ohio, 1831. The Ohio statutes as to emblements, declare that those sowed

after March 1st, and before December 31st, shall go to the executor or administra-

toi', if the decedent died within that period ; but that those growing on the land on

March 1st, or between December 31st and March 1st, shall go to the heir, devisee

or remainder-man, or reversioner, if the decedent died within that period.

In Massachusetts, Connecticut, (Revised Statutes of Massachusetts, 1835, and of

Connecticut, 1821,) and probably in those other states where the distribution of

real and personal property is the same, the inventory is to include equally the real

and personal estate.

(1) An executor (fa son tort (i. e., a sU*aBger who takes upon himself to act as executor without

any just authority, 2 Bla, Com. 50T,) is only liable for assets which comes to his hands, and is not

chargeable for not reducing assets to possession. Einard v. Touug, 2 Jiieh. Eq. 24T. Such ex-

ecutor is liable to account only to the executor or administrator, and not to the next of kin.

Muir V. Trustees of L. & W. Orphan House, 3 Bari. Ch. B. 477. His sale of goods will not

change the title, though he afterwards administer. Wilson v. Hudson, i Barring. Ii. 163. A
ftaudulent donee, in possession after testator's death, is liable as executor de son tort. Sturdi-

vant T. Davis, 9 Ired. R. 865. He cannot sue (when there is a rightful executor) nor be sued,

except for fraud. Francis v. Welsh, 11 Ired, H. 215. For his powers as to persons dealing

with him lonafide, see Thompson v. Harding, 20 Mig. L. & K B. 146.

An administrator may compound with the creditor, and receive a leas sum than is due the

estate if such a course vasjtidicums and beneficial, or not prejudicial to the estate. Wyman's

Appeal, 13 if. Samp. B. 18. Kee t. Kee, 2 Gratt. B. 116. One of several executors may enter

into an amicable action, and submit to arbih-ation, so as to bind the estate. Lank v. Kinder,

4 Sarrmg. B. 457.

(2) The widow of the decedent is entitled to her reasonable support out of the estate during

her quarantine ; but there is no statute provision in New-Torfc for the support of the children of

an insolvent decedent Johnson v. Corbett, 11 Taige's B. 265.
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tory be not duly made and returned. And if any one or

more of the executors or administrators returns the inventory,

those who neglect to do it cannot afterwards interfere with

the administration until they redeem their default.^

After completing the inyentory, the duty of the adminis-

trator is, to collect the outstanding debts, and convert the

property into money, and pay the debts due from the intes-

tate. (1) He must sell the personal property, so far as it may
be necessary for the payment of debts and legacies, beginning

with articles not required for immediate family use,

nor specifically bequeathed.'' (2) Inpaying *the debts, *4:16

the order prescribed by the rules of the common law

' N. Y. Revised Statutes, vol. ii. p. 85. sec. \1—23.

' The English rule is to convert the assets into cash by a public sale, and this

was the rule declared in Covenhoven v. Shuler, 2 Paige, 122. But in Maryland,

unless the sale of the assets be necessary to pay debts and legacies, or to make a

satisfactory distribution, the rule is for the executors and administrators to divide

the property specifically in kind between legatees and distributees. Evans v.

Eglehart, 6 Gill. & Johnson, 171. By the N. Y. Revised Statutes, vol.ii. p. 87. sec.

25, 26, the executor is allowed, except in the city of New-York, to sell on credit

not exceeding one year, with approved security ; and he will be exempted from

responsibility for losses, if he acts in good faith and with ordinary prudence. The

statute has not defined what was intended by approved security. The English

rule in equity is, ttat the executor must not rest on personal security ; and if he

does, it is at his own peril. But there are exceptions to the severity of that rule

;

and it will depend upon circumstances whether, under the New-York statute, an

executor or administrator acting in good faith, be bound to answer for the eventual

failure of personal security. See a discussion of the subject in Smith v. Smith, 4

Johns. Oh. Rep. 284. 629. The weight of the modern English authority is, that in-

vesting trust moneys in personal security is a breach of trust. Lord Hardwicke, in

Rider v. Bickerton, 3 Swanst. Rep. 80. note. Lord Kenyon, in Holmes v. Dring,

2 Cox's Cases, 1. Lord Loughborough, in Adye v. Fauilletau, \ Swanst. Rep. 84,

note. Lord Eldon, in "Walker v. Symonds, 3 ibid. 63. Where the will directed

the executors to put on interest to be well secured, £500, and they invested it in

stock of the Bank of the United States, and it was lost by the bankruptcy of the

bank, it was held to mean security by moi-tgage or judgment on realty, and that

the bank security was no better, than personal security, and the executors were

held responsible for the money. Nyce's estate', 5 Watts S Serg. R.\1ai. An exec-

utor is responsible if he invests trust moneys otherwise than upon real security or

in government stock. Bank stock will not do. Ackerman v. Emett, by Parker, V.

(1) He has no right to take land in payment of debts due the testator ; and if he takes bills, it

will be at his peril, if he neglects to convert them into some property less perishable. "Wier v.

Tate, 4 Ired. Eq. B. 264. Bailey v. Dilworth, 10 S. <& M. B. 404.

(2) In New-York, the administrator of a person who made a sale of property fraudulent as to

creditors, may maintain an action against the vendee, as his possession is made wrongful by

statute. MpKnight v. Morgan, 8 Barti. S. 0. Bep. 171.
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is, to pay, first, funeral charges," and tlie expense at the pro-

bate office ; next, debts due to the state ; then debts of re-

cord, as judgments, recognizances'' and final decrees ; next,

debts due for rent, and debt by specialty, as bonds and sealed

notes ; and lastly, debts by simple contract. Causes of ac-

tion arising ex delicto for wrongs for personal injuries, die

with the person, and do not surviye against his representa-

tives. Executors and administrators are the representatives

of the personal property of the deceased, and not of his

wrongs, except so far as the tortious act complained of was

beneficial to his estate." The civil law gave no preference to

Ch., in 4 Barb. S. 0. Rep. 626. But the executor may place money where the testator

had been accustomed to place it, and without being responsible, if he acts with

good faith. I Tamlyn's Rep. 2'79. In Gray v. Fox, Saxton's N. J. Ch. Rep. 259,

the question what is due security in respect to trustees loaning money was learn-

edly discussed ; and it was declared to be a well settled rule in the English chan-

cery, and was adopted in New-Jersey, that the loaning of trust moneys, and espe-

cially where infants were concerned, on private or personal security, was not due

security, and such loans were at the risk of the trustees. The trustee must take

adequate real security, or an investment in public stocks or funds. This was the

opinion of the chancellor of New-Tork, in Smith v. Smith, above cited. In Stick-

ney v. Sewell, 1 Mylne & Craig, 1, executors were empowered to lend money on

real or personal security, and it was held that money should be advanced to the

amount only of two thirds of the value of freehold land, of a permanent value, and

not upon houses or buildings, which are fluctuating, and the executor was held an-

swerable for the deficiency.

" As against creditors, the rule of law is, that no more shall be allowed for fune-

ral expenses than is absolutely necessary, regard being had to the degree and con-

dition in life of the deceased person. Hancock v. Podmore, \ B. & Adol. 260.

Palmes v. Stephens, R, M. Charlton's Geo. Rep. 66. In Louisiana, the privileged

claim of the lessor, as against the estate of the deceased lessee, comes in immedi-

ately after the funeral charges. Divine v. Tecquet, 4 Roh. Rep. 366.

i A recognizance, as of special bail, is of higher dignity than a debt by specialty,

and has preference. Moon v. Pasteur, 4 Leigh's Rep. 35.

= Hambly v. Trott, Cowp. 371. The People v. Gibbs, 9 Wendell, 29. Hench v.

Metzer, 6 Berg, ofc Rawle, 2*72. But for devastavits, or wrongs to property, the

personal representatives of the deceased, who committed the tort, were made an-

swerable by the statute of 30 Car. II. ch. Y, and 4 and 5 W. <Se M. ch. 24 ; and

doubtless the same law exists in this country. Executors and administrators are

also made liable to answer for injuries to real property, in the character of torts or

trespasses. iV. Y. Revised Statutes, vol. ii. p. 114. sec. 4. Respecting the liabili-

ties of co-executors, it is understood that one executor ia not chargeable for a devas-

tavit of his co-executor, and is chargeable only for the assets which have come

to his own hands. Cro. E. 318. Str. 20. 4 Dessaure S. C. Rep. 65. 92. 199.

5 Conn. Rep. 19, 20. 11 Johns. Rep. 16. 21. 5 Johns. Ch. Rep. 296. 6 Pick.

Rep. 104. 2 Mollo^s Ch. Rep. 186. But he is answerable for the acts of his co-
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creditors, except as to debts incurred for funeral expenses,

and the expenses of tlie administration, and debts by mort-

gage. The heir paid himself first, and he might pay the first

creditor who came. All the assets were considered as equi-

table.^i- When debts are in equal degree, the administrator

may pay which he pleases first, and he may always prefer

himself to other creditors in an equal degree. If a creditor

commences a suit at law or in equity,, he obtains priority

over other creditors in equal degree, but an administrator

may go and confess judgment to another creditor in equal de-

executor when there has been connivance or negligence, or when he delivers over

assets, or makes payment directly to his co-executor. 1 East's Rep. 246. 2 Mai-

lay's Rep. 1S6. So one executor may dispose of the assets and bind the estate by

sale or discharge. 9 Gmaen, 34 4 Wendell, 491. (I) Preston on Abstracts of Title,

vol. ii. 22, 23. 11 Johns. Rep. 21. 9 Paige's Rep. 52. 4 Hill's iV. T. Rep. 492.

The better opinion would seem also to be, that administrators stand on the same

ground in these respects as to their powers and responsibilities. 2 Vesey, 26*7. 1

Wendell, 383. 4 Wash. 0. 0. U. S. 186. 11 Johns. Rep. 21. Gayden v. Gayden,

I HTMullen's S. 0. Rep. 435. But where a note or other security is given to two

or more executors jointly after testator's death, the title is in all of them equally aa

if given to them as trustees, and the concurrence of all is necessaiy to transfer the

title to the same. Smith v. Whiting, 9 Mass. Rep. 334. Hertell v. Bogert, 9 Paige's

Rep. 62. In the case of Jones' Appeal, 8 Watts & Serg. 143, it was forcibly illus-

trated by the chancellor, that joint trustees are not answerable for the defaults of

each other in cases of ordinary prudence and diligence in the trustee sought to be

charged for his co-trustee. (2)

It was held by Lord Hardwicke, in 1 AtTc. 526, that an executor was not bound

in law or equity to plead the statute of limitations, to a demand otherwise well

founded. But that dictum was shaken by a contrary dielurn of Bailey, J., in

M'CuUoch V. Dawes, 9 Dowl. ti Ryl. 40. It is therefore left as an unsettled point,

and the executor must at least exercise a very sound discretion in the case. But

more recently it is held, in Hodgdon v. White, \\ N.H. Rep. 205, that the admin-

istrator is not bound to plead the statute of limitations to a demand otherwise well

founded. (3) This is the sound doctrine.

' Dig. 11. 7. 45. Ibid. 35. 2. 72. Code, 6. 30. 32. sec. 4, 5. 9. Wood!s Institutes

oftlie Oivil Law, 186, 18*7. Brown's View of the Civil Law, vol. i. p. SOI.

(1) Or release mortgaged premises from the lien of a mortgage. Stuyvesant v. Hall, 2 Bari.

Cli. Ii. 151. Hoke T. Fleming, 10 Ired. B. 268. Money collected by an attorney for an admin-

istrator, it is said, in Sloan v. Johnson, 14 S. & M. R, 47,-are not assets for the administrator d6

bOTiis nan. It must be accounted for by the prior administrator.

(2) Banks v. "Wilkes, 3 SoMdf. Ch. R. 99. But if an administrator bo guilty of a want of due

care in preventing the default of his co-administrator, the rule is otherwise. Johnson v. Corbett,

II Paige R. 265.

(8) So held in Kennedy's Appeal, 4 Barr'a B. 149.

The contrary was held in Brown v. Porter, T Humph. (Tenn.) B. 3T8. See, also, "West v.

Smith, 8 Eow.B. 402. 412.

In Missouri a qualified doctrine prevails. "Wiggins v. Lovering, 9 Mis. R. 262.
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gree, and thereby defeat the creditor who first sued by plead-

ing the judgment, and nil ultra, &c.a

The Wew- YorkRevised Statutes'^ have.made some es-

*417 sential alterations in the English law, and in the *form-

er law of New-York, as to the order of payment of the

debts of the deceased. The order now established is as fol-

lows : 1. Debts under the law of the United States ; 2.

Taxes assessed ; 3. Judgments and decrees according to pri-

ority; 4. Recognizances, bonds, sealed instruments, notes,

bills and unliquidated demands and accounts, without any

preference between debts of this fourth class. Nor is a debt

due and payabler entitled to preference over debts not due

;

nor does the commencement of a suit for the recovery of any

debt, or the obtaining judgment thereon against the execu-

tor or administrator, entitle such debt to any preference over

others of the same class. Debts not due may be paid, ac-

cording to the class to which they belong, after deducting a

rebate of legal interest upon the sum paid, for the unexpired

time. The surrogate is authorized to give a preference to

rents due and accruing upon leases held by the testator or in-

testate at his death, over debts of the fourth class, whenever

he, shall deem the preference beneficial to the estate. In suits

against executors and administrators, the judgment, if there

be a proper plea in the case, is to be entered only for such

part of the assets as shall be a just proportion to other debts

of the same class ; and the execution is to issue only for a just

proportion of the assets applicable to the judgment; and no
execution is to issue until an account has been rendered

and settled, or the surrogate shall otherwise order." No

• Williams' Executors, 61^. 1213, 1214. See Shep. Touch, by Preston, yol. ii.

pp. 475—480. Bac. Abr. tit. Executors and Administrators, L. 2, for a succinct

view of the rules of the common law, touching the order of paying debts by execu-

tors and administrators.

>> Vol. ii. p. ST. sec. 27, 28, 29, 30.

' N.Y. Revised Statutes, vol! ii. p. 88. sec. SI, 32. The surrogate may decree

the payment of debts, upon the application of a creditor, at any time after six

months from the granting of the letters testamentary or of administration, and the

payment of any legacy or distributive share, on the application of the party en-

titled, after the expiration of a year ; and he may enforce payment by causing the

bond of the executor or administrator to be prosecuted. On judgments obtained

at law, against any executor or administrator, application may be made to the sur-
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executor *or administrator can retain for his own *418

debt, until it has been proved to and allowed by the

surrogate, and it is not entitled to any preference over debts

of the same class.* The executor or administrator may, by

public notice, call upon the creditors to exhibit, within six

months, their accounts and vouchers, verified by affidavit.

The executor or administrator may go on and close the trust

as to claims not exhibited within the time ; and he will not

be chargeable for any due disposition of the assets prior to a

suit on such claims, though the next of Mn or legatees may
be liable to refund to such creditors. If claims be exhibited

and disputed, they may be referred to referees by consent

;

and if not, the creditor must sue thereon within six months,

or be barred for ever.^

rogate, who is to cite the defendant, and having ascertained the sufficiency of the

assets, to order execution. iV. Y. Revised Statutes, vol. ii. p. 116. sec. 18—22.

Ibid. Tol. ii. p. 220. In Connecticut, the statute of limitations is suspended in

personal actions for one year from the creditoi-'s death, in favour of his executors

and administrators. Acts of 1S33, ch. 13. In England, it is a rule in chancery

that the personal representatives have one year to pay legacies, except where ex-

plicit directions are given by the testator. (1) Lord Eldon, 6 Vesey, 539. The

statute law in this countiy, in several of the states, is the same. N. Y. Revised

Statutes, vol ii. p. 90. sec. 43. In New-Jersey, the statute of June 12th, 1820, pro-

hibits suits against executors and administrators of insolvents, for debts due from

the deceased, until six months from the death of the deceased, unless in oases of

fraud, or for the physicians bill, funeral charges, and judgments against the dece-

dent. By the Massachusetts Revised Statutes, in 1835, the creditor is not to sue

the executor or administrator until the expiration of one year, except in special

cases. It is a well settled rule, that the time allowed by statute to executors and

administrators, before suit brought, is excluded from the computation of time in

the statute of limitations. Moses v. Jones, 2 Nott & M'Cord, 259. Dowell v.

Webber, 2 Smedes & Marshall, 452. In England it was decided in the prerogative

court of Canterbury, in 1754, that a creditor had a right tj) call for an inventoiy,

but that the court had no jurisdiction at his suit to examine the particulars of an

account. Brown v. Atkins, 2 Lee, by Phillimore, p. 1.

» N. Y. Revised Statutes, yoL ii. p. 88. sec. 33.

' N, Y. Revised Statutes, vol. ii. p. 88. sec. 34—42. An executor or administra-

tor may plead the statute of limitations, and will not be precluded from the benefit

of the plea, though he may have previously ackoowledged the debt, for he may
have made it without due consideration, and in ignorance of the true state of the

case. Nor is he bound to plead the statute, for he may know the debt to be just.

(1) An executor cannot relieve himself of responsibility by paying over a legacy to the guar-

dian of the legatee before it is due. Swope v. OhamlierB, 2 Gratt. B. 819.
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These alterations in New-York in tlie rules at common law
are generally dictated by justice and policy ; and those re-

specting equality of payment have long been the prevailing

doctrine in the distribution of assets in chancery. The surro-

gates are clothed with new and enlarged powers, whieb are

very convenient to the public in the settlement of these ordi-

nary and popular trusts. To guard against the undue as-

sumption of power, suiTogates are restrained from exercising

any power or jurisdiction whatever, not expressly given by

The plea rests in his discretion. (1) Fritz v. Thomas, 1 Wharton, 66. Nor is he

liable to creditors, if he exercises a reasonable discretion in compromisiDg a debt.

Pennington v. Healy, 1 Crompton & Meeson, 402. In New-York the surrogate is

authorized by statute, "ZOth sess. ch. 81, to permit executors and administrators to

compromise and compound debts due to theii- testator or intestate. (2) The juris-

diction of the courts of equity to superintend the administration of assets, and decree

a distribution of the residue, after payment of the debts and charges, has been long

established. Mathews v. Newby, 1 Vern. Rep. 133. Howard v. Howard, ibid.

134. And when relief is sought in chancery by a creditor on a creditor's bill, it

has been the settled doctrine of the court ever since the great case of Morris v. The

Bank of England, I^Gases Temp. Talb. 217,) that upon a decree being obtained, it

was in the nature of a judgment for all the creditors, and the court will not permit

any particular creditor, by proceeding at law, to disturb that administration of the

assets. (3) All the creditors are entitled, and should have notice for that purpose,

to come in and prove their debts before the master ; and on motion of either party,

an injunction will be granted to stay all proceedings of any of the creditors at law.

This subject was largely discussed, and the authorities and precedents examined,

and the principle adopted, (and I believe for the first time in this country,) in

Thompson v. Brown, 4 Johns. Oh. Rep. 619 ; and the decree in that case, which is

given in the report of it, was drawn by the chancellor as explanatory of the relief

to be afforded. The English i-ule and practice in chancery is still the same, with

progi'essive enlargement. Drewry v. Thacker, 3 Swanst. Rep. 544. Clarke v.

Earl of Ormond,°l Jacob's Rep. 108. But in ordinary cases, the plain, prompt and

cheap decretal administration of the assets in the probate courts is much to be pre-

ferred. The principal English cases and doctrine on the subject of the distribution

and marshalling of assej? in equity, are collected and digested in Mi-. Justice Story's

Com. ml Eq. Jurisprudence, 513—552. See, also, Mr. Ram's "Practical Treatise

of assets, debts and incumbrances," which is the most ample view of any we hare

on the administration and distribution of assets in law and equity, supported by an

overwhelming mass of cases on the subject.

(1) See ariie, p. 416, note (3.)

(2) See a/nte, p. 415, note (1,) as to the right ofan administrator to eomponnd debts.

(8^ It must be a very uncommon case \xt induce a court to open the account of an administra-

tor after the lapse of 20 years. Taylor t. Benham, 5 Row. B. 233. Where an administrator

has settled an estate, and paid over the money in piu-suance of the order of a court, and a will

is subsequently discovered and proved, the executor cannot compel the administrator to an

account Relief may behadin equity against the distributees for the money received. Barkaloo

V. Emerlck, 18 OMo B. 268.
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statute."- But I forbear to enlarge further on the subject. My
principal object, in this part of the present lecture, was rather

to notice the descent and distribution of personal property

than to discuss the general powers and duties of executors and

administrators ; and it may here be generally observed, that

what has been said concerning the rules of law as to the in-

ventory, the collection of the property, and the payment of

debts, applies equally to executors and administrators.

In the jurisprudence of the other states, the administration

of the assets is likewise subject to various local modifi-

cations. *In a few of the states the English order of *419

preference is preserved.'' In most of them that order

is entirely disturbed, and a more just and equitable rule of

distribution adopted. Expenses of the last sickness, includ-

ing the physician's bill, and funeral and probate charges,

have everywhere the preference ; and generally debts due

to the United States and the state are next preferred, and

then all other debts are placed on an equality, and paid rata-

bly in the case of a deficiency of assets ; but with the excep-

tion, no doubt, of legal liens, if there be any such recognised

by law."^ In Louisiana there is a particular detail of the

» iK K Revised Statutes, vol. ii. p. 221. The Statute ofNew-Yorle, 1837, ch. 460,

gave new and specific directions to eun-ogates relative to the proving of wills, and

taking new security from administrators and guardians, and revoking the trust of

administrators and guardians, and relative to their accounting, &c.

• In Virginia, North Carolina, South Carolina, Kentucky, Delaware, Georgia and

Indiana, the English order of preference is preserved, with the exception of a few

slight variations. Thus, in South Carolina, no preference is given among debts in

equal degree, except that mortgages, judgments and executions are paid as legal

liens, according to seniority. In Virginia and Kentucky, debts due on protested

foreign bills are placed on a footing with judgments. By act of Virginia of March,

1831, debts due by specialty, and promissory notes, an^ other writings of decedent

are taken to be of equal dignity. In North Carolina specialty and simple contract

debts are placed on an equality. See Oriffith's Law Register, h. t. 12 Wheaton,

594. Cbappell v. Brown, 1 Bailey's S. 0. Rep. 527. Braxton v. Winslow, 4 Gall's

Rep, 308. Mayo v. Bentley, iiirf. 528. Liddesdale v. Robinson, 2 BrocTeenbrough,

165. Bomgaux v. Bevan, Dudley's Oeo. Rep. 110. Palmes v. Stephens, R. M.

Charlton's Geo. Rep. 56.

" This is the case in the states of Maine, New-Hampshii-e, Vermont, Massachu-

setts, Rhode Island, Connecticut, New-Jersey, Ohio, Indiana, Illinois, Tennessee,

Mississippi and Alabama, with some small variations. Thus, in Alabama, debts

due to sureties are preferred; and in New-Jersey, debts due to the United States

have preference, and rents due and judgments entered during the life of the dece-
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order of priority, whicli is special and peculiar, and minute
even beyond the rule of the common law.* In Maryland
judgments and decrees have preference, and all other debts

are equal ; and in Missouri, expenses of the last sickness,

debts due to the state, and judgments, have preference, and
all other debts are placed on an equaKty.'' In Pennsylvania,

the order of administration is, to pay, 1. Physicians, funeral

expenses and servants' waggs ; 2. Eents not exceeding one

year ; 3. Judgments ; 4. Eecognizances ; 5. Bonds and spe-

cialties
; 6. All other debts equally, except debts due to the

state, which are to be last paid."

dent, have preference. In Ohio, after funeral expenses and the expenses of the

last sickness, a sum is allowed for the support of the widow and children for one

year, and then liens on the land, by mortgage and judgment, are preferred. The
residue of the assets are "distributed ratably among the creditoi-s. Id Georgia,

after debts due to the public, ai'e payable judgments, mortgages and executions

;

the eldest first ; next rents ; then bonds and other obligations, and, lastly, open

accounts. Act of Georgia, December, 1192. Act of New-Jersey, liW. Revised

Laws of New-Jersey, 766. Griffith's Reg. passim. Dana's Air. of American Law,

vol. i. p. 560. Public Acts of Connecticut, 1821. 5 Hammond's Rep. 48S.

Statutes of Ohio, 1831. Massachusetts Revised Statutes, 1835. Revised Laws

of Indiana, 1838, pp. 181. 186, and of Illinois, edit. 1833, p. 648. In Tennessee,

by act of 18th October, 1833, ch. 36, the assets of persons dying insolvent are

directed to be distributed ratably among all the creditors.

• Civil Code of Louisiana, art. 1061—1061.

^ Griffith's Law Register, h. t.

" Frazer v. Tunis, 1 Binnetfs Rep. 254. The physician's bill first to be paid is

not confined to medicine and attendance in the last sickness. House v. Monis, 17

Serg. & Rawle, 328. But by statute of 24th February, 1838, in Pennsylvania, no

preference is now given to judgment over bond and simple contract creditors in

the distribution of the assets of decedents. Foreign judgments rank as simple con-

tracts only. Judgments of other states rank in the same grade as judgments in the

state. 4 Watts & Serg. 314. The preference given by the laws of almost all

countries, in the payment of debts to the expenses of the last sickness, and funeral,

and the wages of servants, is founded on considerations of humanity and decorum.

The last item of privileged debts is usually confined to menial servants, and to

the cuiTent wages of the last term of the contract. This is the nJe in Scotland.

2 Bell's Com. ISY, 168. The Massachusetts Revised Statutes, in 1835, go into a

minute and very specific detail of the duties of executors and administrators, in

collecting, settling and disposing of the estate of the deceased. Considering the

burden and the incessant calls for the assumption of those trasts, such details are

judicious, veiy useful, and even benevolent. The established rule in the administra-

tion of the assets of the deceased persons, in regard to creditors, is to be drawn from

the laws of the countiy where the assets are, and where the executor or adminis-

trator acts, and from which he derives his authority, and not by that of the domicil

of the deceased. The residue of the assets is distributed according to the law of the
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*(3.) Of the distribution of tlie personal estate. *4:20

1. When the debts are paid, the administi'ator (the

husband as administrator excepted) is bound, under the

English statute of distribxitions, of 22 and 23 Charles II. ch.

10, after the expiration of a year from the granting of admin-

istration, to distribute the surplus property among the next of

Mn.a He is first to account to the ordinary court of probates,

surrogate or other proper jurisdiction, and which, in several

of the United States, is appropriately termed the orphans'

court. It is held, that he is not boimd to distribute without

a previous order for that purpose ;'' and the statute of distri-

butions makes it the duty of the court of probates to decree

distribution. o The statute declares, that after the debts,

domicU. Marshall, Ch. J., in Havriaon v. Steny, 5 CrancKs Rep. 299. Tilghman,

Ch. J., in Milne v. Moreton, 6 Binney's Rep. 361. Chase, Ch. J., in Desobry v.

De Laistre, 2 Harr. & Johnson, 224 Smith v. Union Bank of G. 5 Peters' XT. S.

Rep. 523, 524. Yarnum t. Camp, 1 Green's JV. J. Rep. 332. Story's Com. on

the Confiict of Laws, 439 to 442. See, also, infra, pp. 454, 455. But many of

the foreign jurists, to whom Judge Story refers, maintained that the law of the

domicil of the debtor, even in a conflict of the rights and privileges of creditors,

ought to overrule the jurisprudence of the situs of the effects.

» Mr. Robertson, in his Treatise on Personal Succession, Edinburgh, 1836, ch. 1

to 6, has gone fully, and with great research and learning, into the history of the

law of successions in England, Scotland and Ireland, and has traced the gradual

relaxation of the restrictions on the power of bequests, and the alterations and im-

provements in the administration and distribution of intestates' estates, down to

the present time. This interesting treatise is republished in the Law Library, vol.

xii. edited by Thomas J. Wharton, Esq., of Philadelphia, and which is an extremely

useful and valuable compilation to the American bar, for they have, by means of

it, a ready access to a selection of the best English treatises on the various branches

of the law.

' Archbishop of Canterbury v. Tappen, 8 Barnw. & Cress. 151.

° By the ifew- York Revised Statutes, the executor or administrator is bound, after

the expiration of eighteen months, to account before the surrogate, under the pen-

alty of attachment and a revocation of his power. JV. Y. Revised Statutes, vol. ii.

p. 92, sec. 52. In accounting he must verify by vouchers, and may be examined

upon oath ; and his oath will, if uncontradicted, supply the place of vouchers as to

items, each of which does not exceed $20, and not exceeding in the whole, in be-

half of any one estate, $500. Ibid. sec. 64, 55. This was adopting the rule in

chanceiy, which had established that a defendant, on accounting before a master,

might verify, on his own oath, items not exceeding in each case $20, and not ex-

ceeding in the whole £100 sterling. Remsen v. Remsen, 2 Johns. Oh. Rep. 501.

The executor or administrator may be allowed for property perished or lost

without his fault ; and he is not to gain by the increase, nor lose by the decrease of

the property, without his fault. He is also entitled, besides his necessary expenses,
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*4:21 *funeral charges, and just expenses are deducted, a

just and equal distribution of what remaineth clear of

the goods and personal estate of the intestate shall be made

to the same rate of commission of five, two and a half, and one per cent., •which

had been adopted by the chancellor in ISIY ; though if a compensation be provided

by the will, it is to be taken as a full satisfaction, unless the executor elect to take

the allowance provided by law. N. Y^evised Statutes, vol. ii. p. S3, sec. 58. 59.

3 Johns. CIi. Rep, 44. The commissioners who revised the statutes of Massachu-

setts in 1835, 1'eported a similar allowance to be made. By statute of I'Zth April,

1838, the Revised Statutes of Massachusetts on this point were repealed ; and the

court in which the accounts of executors and administrators are settled, are to

allow their reasonable expenses, and a just and reasonable compensation for their

services. Assignees in trust are allowed an equitable compensation for their ser-

vices, according to circumstances. Jewett v. Woodward, 1 Mdw. Gh. Mep. 195. In

Maryland, the commission is from five to ten per cent., in the discretion of the court.

1 Peters' If. 8. Rep. 562. 1 Earr. d; GiU,lS. In Pennsylvania the ordinary com-

mission is five per cent., but it may exceed, or be less than that, in the discretion

of the court, and under the circumstances. For receiving and paying out money

it is two and a half per cent, and sometimes an additional half per cent, is held to

be a'sufficient compensation for trouble. In the Estate of Miller, 1 Ashmead's Rep.

323. Pusey v. Clemsen, 9 Serg. & Ravile, 204. Stevenson's Estate, 4 Wharton,

98. In Louisiana, the commission to syndics cannot exceed five per cent., by act of

181'/. That to executors is two and a half per cent, on the whole amount received,

and is shared among them all. Civil (7o&, art. 1676. In South Carolina the es-

tablished commission is five per cent,, with a further allowance to be assessed by a

jury, in a case of extraordinary care and trouble. Logan v. Logan, 1 WCorcts Oh.

Rep. 1. In England it is a principle in equity, that if the testator, by will, gives

a compensation, the exerfutor is not entitled to any other which may be allowed by

law, unless he promptly elects to prefer it. 3 Merivale's Rep. 24.' The mode of

contesting the accounts before the surrogate, by the creditors, legatees and next of

kin, is specially detailed in the New-York statutes. N. Y. Revised Statutes, vol. ii.

p. 93. sec. 60—70. And the mannSr of accounting before the surrogate by execu-

tors and administrators is also detailed in the case of Gardner v. Gardner, 7 Paige,

112. The decree of the surrogate on the final settlement of the executor's accounts

is final, (subject to an appeal to the chancellor,) as to payments to creditors, lega-

tees, next of kin, and concludes all parties. Wright v. Trustees of Methodist Epis-

copal Church, 1 Hoffman's Ch. Rep. 214, 2^5.

In Pennsylvania the registers' courts have a similar jurisdiction over intestates

of testators and intestates ; and the orphans' court has a species of equity jurisdic-

tion over executors and administrators, guardians and minors. Case of Paterson's

Estate, 1 Watts <Ss Serg. 293. But the practice and rules in the orphaus' tribunals

were represented to be in a state of deplorable confusion
;
(Duncan, J., 11 Serg. &

iJoMi/c, 432;) and in January, 1831, the commissioners appointed to revise the

statute code of Pennsylvania, reported new revised statutes, containing a consolida-

tion of all the statutes, with the suggestion of improvements in relation to the

registers' and orphans' courts. In Ohio, testamentary jurisdiction, or probate

powers, and the appointment and control of guardians, are annexed to the courts

of common pleas in their respective counties. Acts 0/1831.
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amoBg the wife and children, or children's children, if any

such there be ; or otherwise the next of kin to the intestate,

in equal degree, or legally representing their stocks ; that is

to say, one third part of the surplusage to the wife of the in-

testate, and all the residue, by equal portions, to and amongst

the children of the intestate and their representatives, if any

of the children be dead, other than such child or children

who shall have any estate by settlement, or shall be advanced

by the "intestate in his lifetime, by portion equal to the share

which shall, by such distribution, be allotted to the other chil-

dren to whom such distribution is to be made. And if the

portion of any child who hath had such settlement or

portion, be not equal to *the share due to the other *4:22

children by the distribution, the child so advanced is

to be made equal with the rest.'^ If there be no children, or

their representatives, one moiety of the personal estate of the

intestate goes to the widow, and the residue is to be distri-

buted equally among the next of Idn, who are in equal degree,

and those who represent them ; but no representation is ad-

mitted among collaterals, after brothers' and sisters' children ;•>

and in case there be no wife, then the estate is to be distri-

buted equally among the children ; and if no child, then to the

next of kin, in equal degree, and their lawful representatives,

in the same manner already mentioned. It is further pro-

vided, that if any child shall die intestate after the death of

the father, and without wife or children, and in the lifetime

of the mother, every brother and sister, and their representa-

tives, shall have an equal share with her.

This is the substance of the English statute of 22 and 23

Charles 11., which was bon-owed from the 118th novel of Justi-

• Under this statute the widow cannot come into hotchpot and claim collation

of advancements to the children. She only takes her share of what remains after

deducting the advancements. Ward v. Lant, Prec. in Chancery, 182. 184. Kis-

cudbiight V. KiscudbiTght, 8 Vesey, 51. This is also the law in Tennessee, under

the North Carolina statute of 1'784, adopted in that state. Brunson v. Brunson, 1

Meig's Rep. 630.

^ The construction of the statute which declares that there shall be no represen-

tation among collaterals, after brothers' and sisters' children, is, that it means the

children of the brothers and sisters of the intestate. If, therefore, the intestate dies

without issue, and leaves an aunt, and children of uncles and aunts, the aunt suc-

ceeds to the whole estate. Bowers v. Littlewood, 1 P. Wms. 593.
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nian ; and exceptin some few instancesmentionedin tlie statute,

it is governed and construed by the rules of the civil law.^

(2.) The next of kin is determined by the rule of the civil

law ; and under that rule the father stands in the first degree,

the grandfather and the grandson in the second ; and in the

collateral line, the computation is from the intestate up to the

common ancestor of the intestate, and the person whose rela-

tionship is soiight after, and ^ben down to that person. Ac-

cording to that rule, the intestate and his brother are related

in the second degree, the intestate and his uncle in the third

degree . ^ The half blood are admitted equally with the whole

blood, for they are equally as near of kin ; and the fa-

*423 ther succeeds to the whole personal estate of a *child,

who dies intestate, and withoxit wife or issue, in exclu-

sion of the brothers and sistei's ; and the mother would have

equally so succeeded as against the collaterals, had it not

been for a saving clause in the act, which excludes her from

all but a ratable share. She is excluded, lest, by remarrying,

she would carry all the personal estate to another husband,

in entire exclusion, for ever, of the brothers and sisters ; but

she still takes the whole personal estate, as against more

remote relations of the intestate.^ The K. B. declared, in

* See voL i. p. 542, note ; aud also, Carter v. Crawley, T. Raym. Rep. 496.

Palmer v. AUicock, 3 Mod. Rep. 58. Edwards v. Freeman, 2 P. Wms. 436.

b Sir John Strange, in Lloyd v. Tench, 2 Ves. 213.

" It has been decided in Maryland, in Grifiith v. Griffith, 4 Uarr. & M'Benry,

101, and Coomes v. Clements, 4 Harr. & Johns. 480, that by the common law of

England, as it existed at the time of the colonization of Maryland, and by the com-

mon law of Maryland, the widow is entitled to a reasonable share of her husband's

personal estate, after payment of his debts ; and which reasonable part was one

third, or one half, according to circumstances ; and it was a right paramount to the

power of the husband, and he could not deprive her of it by will. In Pennsylva-

nia, under the act of ISC'?, a widow is entitled to a distributive share of the residue

of her husband's estate undisposed of by his will, in common with the next of kin

;

and if there be no widow or next of kin, the state will take in preference to the

executor, who holds such a residuum as a mere trustee. Darrah v. M'Sair, 1

Ashmead, 236. At common law, such residuum went to the executor. The courts

of equity then interfered, and gave it to the next of kin, if they could, even by a

strained construction of the will, make out such an intention. The widow in such

cases came in, of course, for her share with the next of kin. The Pennsylvania law

wisely puts an end to all matter of construction, and equitably gives at once, and

in all cases, the undisposed surplus to the next of kin. In Vii-ginia, the execu-
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BlaoMorough v. Da/ois,^ that the father and mother had al-

ways the preference before the brothers and^ sisters, in the

inheritance of the personal estate, as being_esteemed nearer

of kin ; and for the same reason, the grandmother is preferred

to the aunt. The grandmother is preferred, not because she

is simply in the ascending line, for, under the statute of dis-

tributions, a nearer collateral will be preferred to a more re-

mote lineal, but because she is nearer of kin, according to the

computation of the civilians, by one degree. And in Moor
T. Barham, decided by Sir Joseph Jekyll,'' the grandfather on

the father's side, and the grandmother on the mother's side,

take in equal moieties by the statute of distribution, as being

the next of kin in equal degree ; and the half blood take

equally with the whole blood. A brother and grandfather of

the intestate are equally near of kin, and each related in the

second degree, and therefore it would seem, from the direc-

tions in the statute, that they would take equally ; but

it has been *decided in England, and it is also said to *424:

be the better construction of the novel of Justinian,

that the brother of the intestate will exclude the grandmother

of the intestate. This was^ so decided in Pool v. Wilskmo,

in 1T08 ; and Lord Hardwicke, in Evelyn v. Evelyn,'^ fol-

lowed that determination as being correct, though it may
be considered an excepti'on to the general rule. He said it

would be a very great public inconvenience to carry the por-

tions of children to a grandfather, and contrary to the very

nature of provisions among children, as every child may pro-

perly be said to have spes accrescen&l. This question was

very much debated among the civilians in their construction

of the 118th novel of Justinian ; and the generality of them,

tor is not, in any case, entitled to the residuum of personal property undisposed of

by •will. It goes to the next of kin. Paup v. Mingo, 4 Leigh's R. 163.(1)

• 1 P. Wms. 41. 2 Ves. 215.

>> Cited in 1 P. Wms. 53.

« 3 Ath. Rep. 762. Amb. Rep. 191. Burns' Eccl. Law, vol. iv. p. 416.

(1) The rule as to the undisposed reTenuc is thus expressed in Elcock v. Mapp, 16 Eng. L.

& M, R. 27; " "Where there appears a plain implication or strong presumption that the testator,

by naming an executor, meant only to give the oflice of executor, and not the heneficial

interest, the person named is considered as trustee for the next of kin."

YoL. n. 34
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of whom Ferriere and Domat are of the number, were of

opinion that the grandfather and the brother took equally

;

but Yoet was of a different opinion ; and his opinion, though

without any strong foundation in reason, is the one prevailing

in the English courts.*

The question whether the half blood took equally with the

whole blood, under the statute of distributions, was debated

in the case of Watts v. CrOvJce;^ and it was determined in

chancery that they were of equal kin, and took equally with

the whole blood ; and the decree was affirmed upon appeal to

the house of lords." So posthumous children, whether of the

whole or half blood, take equally as other children, under the

statute."!

As the statute of distribution says that no representation

shall be admitted among collaterals after brothers' and
*425 sisters' *children, it was held, in Pett v. Pett,^ that a

brother's grandchildren could not share with another

brother's children. And, therefore, if the intestate's brother

A. be dead, leaving only grandchildren, and his brother B.

be dead, leaving children, and his brother C. be living, the

grandchildren of A. will have no share, and cannot take.

One half of the personal estate will go to the children of B.,

and the other half to 0. But if all the brothers and sisters

and their children be dead, leaving children, those children

cannot take iy representation, for it does not extend so far

;

but they are all next of kin, and in that character they would

take per cajnta. Representation in the descending lineal line

proceeds on ad infinitum, restrained by no limits. It has

also been decided, that if the intestate leaves no wife or child,

brother or sister, but his next of kin are an uncle by his

• Voet, Com. ad. Pand. lib. 38. tit. IT. ch. 13. Dr. Irving, in his Introduction to

the Study of the Civil Law, 4 edit. London, 99—101, contends that the reasoning

of Voet and the decision in England were fallacious and enoneous, and not founded

on a true construction of the noveL

^ Shower's Cases in Parliament, 108. 2 Vern. 124. S. C.

• In Maryland, so late as 1827, in the case of Seekamp v. Hammer, it was

decided that under the act of 1798, the half blood took equally with the whole

blood in the distribution of the personal estate of an intestate. Harr. <& Gill, 9.

• Burnet v. Mann, 1 Ves. 156.

a 1 Salk. Rep. 250. 1 P. Wms. 26. S. C. Duvall v. Harwood, 1 Earr. & Gill,

474. S. P.
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mother's side, and son of a deceased aunt, the uncle takes the

whole, and the representation is not carried down to the re-

presentatives of the annt.*

It is the doctrine under the statute of distributions, that the

claimants take^er stirpes only when they stand in unequal

degrees, or claim by representation, and then the doctrine of

representation is necessary. But when they all stand in equal

degree, as three brothers, three grandchildren, three nephews,

&c., they take^er owpita, or each an equal share ; because, in

this case, representation, or takingper stirpes, is not necessary

to prevent the exclusion of those in a remoter degree ; and it

would be contrary to the spirit and policy of the statute,

which aimed at a just and equal distribution.'' Uncles and

aunts and nephews and nieces, stand in the same third

*degree, and take equally j?er capita.'' If a person *426

dies without children, leaving a widow and mother,

brother and sister, and two nieces by a deceased brother, then,

according to the established doctrine, the widow would take

a moiety, and the mother, brother and sister would each take

one fourth, and the two nieces the other one fourth of the re-

maining moiety. This point was ruled in Keylway v. Keyl-

way /<! and the doctrine was declared to be correct by Lord

Hardwicke, in Stanley v. Stanley.^

» Bowers v. Littlewood, 1 P. Wms. 593. Pai-kei' t. IHims, 1 N.S. Rep. 460.

Porter v. Askew, 1 1 Gill d Johnson, 346.

'' Walsh V. Walsh, Free, in Gh. 64. Davers v. Dewes, 3 P. Wms. 50. Stent v.

M'Leod, 2 M'Cord's 8. 0. Gh. Rep. 354. Hallett v. Hare, 5 Paige, 316. Nephews

and nieces, under the statute of descents in South Carolina, of February, l^ge,

which abolished primogeniture, and distributed real and personal property in the

same manner, would, in the case stated, take per stirpes, contrary to the rule in

the English law.

' Durant v. Prestwood, 3 Atk. Rep. 454. Lloyd v. Tench, 2 Ves. 213. Buis-

sieres v. Albert, 2 Lee, 51. {Eng. Socle. Rep. vol. yi. p. 30. edit. Philadelphia,

1841.)

^ 2 P. Wms. 344.

» 1 Atk. Rep. 457. The English doctrme of distribution of personal property,

according to the statutes of 22 and 23 Charles II., and 29 Charles II. and 1 James

II., is fully and clearly explained by Oh. J. Reeve, in his Treatise on the Law of

Descents, under the head of Introductory Explanation. It is the most comprehen-

sive, neat and accurate view of the English law on the subject that I have anywhere

met with.

Mr. Robertson, in his learned Treatise on the Law of Personal Succession, p. 3 86,

thinks that the Scottish rules of succession in regard to personal estate requii-e
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(3.) The distribution of personal property of intestates in
the United States has undergone considerable modification.

In many ofthem the English statute of distributions as

*427 tp personal property is pretty closely followed. »• *In
a majority of the states the descent of real and per-

revision, and are not just or expedient, as they (1.) limit the power of a husband or

father to make a will
; (2.) allow brothers and sisters and their descendants to

exclude the father from the succession, though he be the nearest in blood, and allow

uncles and aunts and their descendants to exclude the grandfather
; (3.) exclude the

mother entirely from any share in the succession of her child; (4.) totally exclude

maternal relations from the succession
; (6.) totally cxdude representations in every

case in regard to the succession of personal estate
; (6.) disable bastards from dis-

posing of then- personal estate by will.

» This is the case in Tennessee, North Carolina, Maryland, Delaware, New-
Jersey and Vei-mont. The English statute of distributions was adopted in New-
Jersey, by an act of assembly, as early as 1681. (Smith's Hist, of New-Jersey,

ISO,) and is re-enacted in 1847. N. J. B. S. p. 355. The New-York Revised

Statutes, which went into operation on the 1st January, 1830, have essentially re-

enacted the English statute of distributions, which had been adopted, and continued

the law of the state down to that period ; and, for greater precision, they have par-

ticularly specified the course of distribution. After the account is rendered and

finally settled, the surrogate decrees distribution of the surplus of personal estate,

and decides all questions arising thereon. The distributions are, 1. One third

thereof to the widow ; and the residue, by equal portions, among the children, and

such persons as legally represent them, if dead. 2. If no children, or their repre-

sentatives, one moiety to the widow, and the residue to the next of kin. 3. If no

descendant, parent, brother or sister, nephew or niece, the widow takes the whole

surplus. If there be a brother or sister, nephew or niece, and no descendant or

parent, the widow takes the whole surplus, if it does not exceed two thousand dol-

lars. If it does, she takes her moiety, and two thousand dollars only. 4. If no

widow, the surplus goes equally to the children, and those that represent them.

6. If no widow or childi'en, or their representatives, the surplus goes to the next

of kin, in equal degree, and their representatives. 6. If no children, or their repre-

sentatives, or father, a moiety of the surplus goes to the widow, and the other

moiety in equal shai'es, to the mother and brothers and sisters of their representa-

tives. 1. If there be a father, and no child or descendant, he takes a moiety if

there be a widow, and the whole if there be none. 8. If there be a mother, and

no child, or descendant, or father, brother, sister, or representative of a brother or

sister, the mother takes a moiety if there be a widow, and the whole if there be

none. And if the intestate was an illegitimate and left no child, descendant or

widow, the mother takes the whole, and shall be entitled to administration. If,

Y.Act of May 13th, 1845, ch. 236. 9. When descendants or next of kin are in

equal degree, they take per capita. 10. When they stand in unequal degrees, they

take per stirpes. 11. No representation is admitted among collaterals, after

brothers' and sisters' childi'en. 12. Relatives of the half blood take equally and in

the same manner as those of the whole blood. 13. Posthumous children take

equally as if born in the lifetime of the person they represent. (N, Y. Revised
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sonal property is to the same persons and in the same

proportions, and the regulation is the same in substance

Statutes, vol. ii. p. 96. sec. 75.) Any advancement to a child, by settlement or por-

tion of real or personal estate, equal or superior to his share, will exclude him and

his deiscendants from the distribution ; and if the same waa not equal, he will be

entitled only to so much as will supply the deficiency. The maintaining or educat-

ing, or giving money to a child, without a view to a portion or settlement in life,

is not to be deemed an advancement ; nor does the provision as to advancement

apply, if there be any real estate of the intestate to descend to his heirs. {N. T.

Revised Stattttes, vol. ii. p. 91. sec. 76, 11, 18.) The most striking feature in the

new provisions introduced into th& H^ew- York Revised Statutes on the subject of

intestate estates, and of testamentary matters, is the enlarged and equitable juris-

diction conferred upon the smi-ogates in their respective counties. This branch of

our jurisprudence will apply more frequently than any other, and with great force

and interest, to family concerns ; and it will rise into coiTespondent importance,

and awaken much public solicitude. It is in analogy to the powers vested in the

ordinary in England, and in the orphans' courts or testamentary jurisdictions in the,

other tJnited States. The sm-rogate, under the New-Tork statutes, has concurrent

jurisdiction with chancery, to call executors and administrators to account. But a

prior suit pending in chancery by the complainant, is a bar to the proceeding before

the surrogate. So a decree in chancery for the benefit of claimant upon the estate

of the decedent is a bar to a proceeding before the surrogate for an account. Rogers

v. King, 8 Paige's Rep. 210. It was further held, in Heyer v. Burger, 1 Hoffman's

Oh. Rep. 1, that the surrogate had the sole jurisdiction to try the validity of a will of

personal estate, and that chancery had no original jurisdiction in the case. The sur-

rogate in New-Tork has the like power touching the payment and distribution of the

proceeds of real estate, when the will is proved in his office, as in the case of the

personal estate. N. Y.R. S. vol. ii. p. 109, sec. 5"?. Decrees of surrogates for the

payment of money by an executor, administrator or guardian, as well as decrees in

chancery, are liens on real estate in any county, on the transcripts or certificates of

the same being filed with the clerk thereof, and entered and docketed on the books

for docketing judgments therein. Laws N. K April 1st, 1844, ch. 104. In Missis-

sippi, the probate courts in each county have exclusive jurisdiction in all testamen-

tai-y and administration matters, in dower, and in lunacy, &,a. Carmichael v.

Browder, 3 Howard, 255 ; but not against the sureties in an administration bond.

Green v, Tunstall, 5 id. 638. The surrogate's courts in KTew-Tork, with all their

enlarged powers, are courts of inferior jurisdiction, and a party seeking to make the

title to real estate under their proceedings, must show affirmatively that they had

jmisdiction. Bloom v. Burdick, 1 HilVs N. Y. Rep. 130.

In New-Jersey, by the constitution of 1844, the chancellor is declared to be the

ordinary or surrogate-general, and judge of the prerogative court, and has ample

jurisdiction in granting letters testamentary, of administration, and of guardianship

;

in compelUng executors, administrators and guardians, to account in his preroga-

tive court, and to control them, and to decree distribution, and the payment of

legacies, and to try contested facts by a jury and before a master, and to decree the

sale of real estate to pay debts. The orphans' court consists of the judges of the

court of common pleas in each county, and seems to be clothed with similar and

concun-ent jurisdiction, and with power to award partition of land among heii'sand
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*4r28 *as the English statute of distributions, with . the ex-

ception of the widow, as to the real estate, who takes

one third for life only, as dower. In Georgia, the real

and personal estate of the intestate is considered as alto-

gether of the same nature and upon the same footing, both

in respect to their statute of distributions and the descent

of property. Prin. Dig. 229, 1 Kelly B. 640. The half

blood take equally with the whole blood, as they do under

the English statute of distributions. =• Such a uniform rule in

devisees. It is the moi-e ordinaTy and proper tribunal for the settlement of the

accounts of executors and administrators. 1 Green's N. J. Oh. Rep. 480. R. 8. of

New-Jersey of 1 847, tit. 1. ch. 5. The surrogate of each county is the register of

the orphans' court, and an essential member of it, and has also power concurrent

with the orphans' com-t to grant letters testamentaiy, of administration and of

guardianship, in cases arising within his county, and to hold courts in matters

cognizable before him, with appeal to the orphans' court. The oi-phans' court

seems to be the most eflBcient of the consistorial jurisdictions. The prerogative

court or ordinary, the orphtas' courts and the surrogates, all have jurisdiction in

testamentary and administration cases. Acts of 2d March, I'TOS, ISth June, 1820,

and the acts supplementaiy thereto. See Elmer's Digest, pp. 165. 359

—

Z10. 382.

444. New-Jersey seems to have doubled and trebled her consistorial courts. See

N. J. R. 8. of 1847, tit. 7. oh. 5.

» This is essentially the case in Maine, New-Hampshii-e, Vermont, Rhode-Island,

Connecticut, (but there the whole blood are, in certain cases, prefen-ed to the half

blood, and even when in equal degree,) New-Jersey, Pennsylvania, Virginia, (but

there the half blood inherit only half as much as the whole blood,) Indiana, Illinois,

Michigan, Kentucky, (by the Kentucky statutes, if part of the collateral kindred be

of the whole blood, and part of the half blood, the latter inherit only half so much

as those of the whole blood, and the ratio of apportionment has reference to the

individuals of the two classes, and not the classes collectively. Nixon v. Nixon, 8

Dana, 7,) Missouri, (but there brothers and sisters, and parents, take equally, (Mis-

sissippi, (but there brothers and sisters, and their descendants, take before parents,)

South Carolina, (but there pai'ents, and brothers and sisters, take equally : and a

brother of the half blood does not share with a mother. First cousins of the whole

and half blood are, however, next of kin in equal degree, and take equally of the

estate of the intestate,) Georgia and Alabama. (In Alabama, brothers and sisters

take before parents, and when in equal degree, the whole blood is prefeiTed to the

half blood. See Oriffith's Law Register, h. t. 1 Oreenleafs Rep. 151. 2 N. H.

Rep. 461. Dane's Abridgment, vol.iv.pp. 538, 539. 8tatutes of Connecticut, 1784,

p.51. 76Jd 1821, p. 207. /6«U1838,p. 235. 5 Co»«.iJ«p. 233. IM'OorcCsR.

161. 456. Edwards v. Barksdale, 2 Hill's 8. 0. Ch. Rep. ill. Reeve's Law of

Descents, passim. 8tatutes of Georgia, December 23d, 1789, and December 12th,

1804. Territorial act of Michigan, April 12th, 1827. PurdorCs Penn. Dig. 650,

651. Aikin's Alabama Dig. 2d edit. pp. 151. 128.) In Louisiana the legal heirs

of the intestate are, 1. Children and their descendants, without distinction of sex or

prunogeniture. They inherit per capita, When in the same degree, and perMirpes



Lee. XXXVIL] OF PERSONAL PROPERTY. 535

the descent of real and personal property gives simplicity

and symmetry to the whole doctrine of descent. The English

when in different. If no descendants, then the parents take equally one half of the

estate, and the brothers and sisters, and their descendants, the other half. If the

father or mother only survive, the survivor takes only one fourth ; and if no parents,

brothers and sisters, and their descendants, take the whole. Civil Code, 898. 901,

908. In Ohio, by the act of 1831, the widow is entitled to the whole personal

estate, after the debts are paid, if there be no children ; and if there be any, she

takes one half, if the estate amounts only to $400, and if it exceeds that sum, she

takes only one third of such sui-plus. Statutes of Ohio, 1831. In other respects

the personal estate goes (1.) to the issue and theu- representatives
; (2.) to brothers

and sisters and their representatives of the whole blood
; (3.) to brothers and sisters

and their representatives of the half blood
; (4.) to the father

; (6.) to the mother

;

(6.) to the next of kin of the blood of the intestate. When in equal degree they

take per capita, otherwise per stirpes. Ibid.

In Georgia, widow and children take equal shares, unless she elects to take her

common law dower, and then she takes no further of the real estate, and a child's

portion of the personal estate. If no issue, widow takes a moiety of the estate,

and the other moiety goes to the next of kin. If neither, the estate, real and personal,

goes to the next of kin in equal degree, but no representation among collaterals be-

yond brothers' and sisters' children. A father, and if dead, the mother, while unmar-

ried, takes on the same footing as a brother or sister. So that, by the statute law of

Georgia, the widow and children stand in the first degree of consanguinity
;
parents

and brothers and sisters in the second degree. Act of Georgia, December

12, 1804, and December 23, 1826. Prince's Dig. 2d edit. 183'7, pp. 233, 234. In

South Carolina their statute of distributions of 1791 gives to the husband only a

ratable share, being one-third, as one of the heirs at law, or distributees of his

wife's personal estate, though in England the husband takes the wife's enthe choses

in action as her administrator. la Massachusetts the distribution of the personal

estate of intestates is somewhat special. After the allowance of her apparel, <fec.,

to the widow, and funeral charges and debts paid, the residue goes, (1.) to the hus-

band, if the intestate was a married woman. (2.) To the widow one thii-d part,

and residue to his issue. (3.) If no issue or lineal descendants, then one half to the

widow, and residue to the father. (4.) If no father, then to the mother and bro-

thers and sisters equally, and to their issue per stirpes, if any one of them be dead,

leaving a brother or sister surviving. (5.) If all the brothers and sisters be dead,

then to the mother in exclusion of their issue. (6.) To the next of kin. (7.) If no

. kindi'ed, the whole to the widow. (8.) If no husband, widow or kindred, the per-

sonal estate escheats. Mass. Revised Statutes, 1835, part 2, tit. 4, ch. 64, sec. 1. I

do not undertake to mark minutely, or in detail, the many smaller variations from

the English law of distributions, which have been made by the statute law of the

different states. Such a detail would be inconsistent with the plan of these lec-

tures, which were intended as an elementary sketch of the general principles and

outlines of the law. To descend to minutiiB on eveiy subject, would render the

work too extensive and too uninteresting for the study of those persons for whom
it is prepared. The law concerning wills, and the rights and duties of executors,

administrators and guardians, and of the orphans' courts, and the law of distribu-

tion of intestates' estates, are detailed minutely and distinctly in the Mississippi
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statute of distributions, being founded in justice and on the

wisdom of ages, and fully and profoundly illustrated by
a series of judicial decisions, was well selected, as the most

suitable and judicious basis on whicb to establish our Ameri-

can law of descent and distribution.

(4.) There has been much discussion as to the rule of dis-

tribution of personal property, when the place of the domicil

of the intestate, and the place of the situation of the pro-

perty were not the same. But it has become a set- -

*4r29 tied *principle of international jurisprudence, and one

founded on a comprehensive and enlightened sense of

public policy and convenience, that the disposition, succession

to and distribution of personal property, wherever situated,

is governed by the law of the couutrv of the owner's or in-

testate's domicil at the time of his death, and not by the con-

flicting laws of the various places where the goods happened

to be situated. The principle applies equally to cases of vo-

luntary transfer, of intestacy and of testaments.* (1) On the

Revised Code of 1824, pp. 27—70, and which ^n'as made and reported by George

Poindexler, Esq., and adopted in 1822, and it equals in this respect any of the old

statute codes on the subject But the whole subject has been remodelled, and ex-

pressed with more precision, and with the introduction of the late improvements in

some of the American states, by P. Rutilius S. Pray, Esq, who, by authority,

digested and reported, in 1836, the statute law of Mississippi, under the title of

" Revised Statutes of the State of llississippL" It appeai-s to be a work of much

labour, rescai'ch and judgment, and does credit to the abilities and discretion of the

author. I am, however, infoimed, that so late as January, 1839, this revised code

had not been ratified or enacted, and whenever I have had occasion, in these vol-

umes, to refer to the statute law of ilississippi, I have recurred to the revised

code of 1824, or to the new edition of the Ijaws of MhsUsippi, published in 1839,

by Alden it Van Hoesen, and wliich is in effect a republication of the code of 1824,

with the subsequent statutory additions and amendments. The doctrine of descent,

and consequently, in a great degree, of distribution, in the different states, has been

minutely illustrated and ably discussed, by the late Ch. J. Reeve, of Connecticut,

in his laborious Treatue on the Law of Descent in the several Vnited States of

America. This work does honour to his memory ; but it is not calculated to suit

the taste of those general readers who have not mathematical heads, by reason of

the numerous algebraical statements of hypothetical cases with which the work

abounds, and by which it is perplexed.

« Stanley v. Barnes, 3 Eagg. 273. Ferraiis v. Hertford, 3 Curteis, 468. De-

sesbats v. Berquier, 1 Binney, 336. The construction of wills as to real property

is to be given according to the lex rei sitce, and as to personal property according

CI) Qratton T. Appleton, 3 Tory's R. 755.
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other hand, it is equally settled in the law of all civilized coun-

tries, that real property, as to its tenure, mode of enjoyment,

transfer and descent, is to be regulated by the lex loci rei

sitm.^ Personal property is subject to that law which goT-

erns the person of the owner. Debts and personal contracts

have no locality

—

dehita sequunturpersonam debitoris . Hu-

berus lays down this to be the common and correct opinion,

though the question had been frequently agitated in the

courts in his day;*" and Bynkershoeck says the principle

had become so well established that no one dared to

question it ; adeo recepta hodie sententia est, ut nemo ausit

contra Mscere.'^ The same principle would seem to be the

acknowledged law in Grennany and France, "^ and Yat-

to tbe hx domicilii, unless it te manifest that the testator had th"e law of some

other countiy in view. Story on the Conjlict of Laws, p. 409. Harrison v. Nixon,

9 Peters, 503. See, also, 1 Jarman on Wills, edit. Boston, 1845, eh. 1. pp. 1—10,

where the numerous authorities are referred to. It is also a declared principle that

although personal property is, as to the succession, controlled by the laws of the

domicil, yet each state is competent to regulate within its own ten-itory that suc-

cession in personal and real property at its pleasure. Story's Conflict of Laws,

23. 447. Jones v. Marable, 6 Humphrey, 116.

" Communis et recta sententia est in rebus immobilibus servandum esse jus loci

in quo bona sunt sita. Hub. torn. i. lib. 3. tit. 13, Be success, a. p. 278. In Story's

Com. on the Conflict of Laws, pp. 359—390, the authorities, foreign and domestic,

are numerously collected in favour of the proposition that real or immovable

property is exclusively governed by the territorial law of the situs. The point is

too clear for discussion. But by the Revised Statutes of the state of Michigan,

1840, lands lying in Michigan may be conveyed by the owner residing in another

state or territory, or in a foreign countiy, according to the laws of such state or

countiy.

' Prcelec. part 1. lib. 3. J)e success, ab inst. collat. torn, i p. 278. sec. 20. Ibid.

part 2. lib. 1. tit. 8. De Confl^ctu Legvm, tom. ii. p. 542. sec. 15.

" Qimst. Jur. Priv. lib. 1. ch. 16. See, also, the opinion of Grotius on the point,

given at Rotterdam, October 31st, 1613, on consultation, and cited at large in

Henry on Foreign Law, App. 196.

* Vf>et, lib. 38. tit. 17. sec. 34. Heinecc. Opera, tom. ii. p. 972. De Testamenti

Factione Jure Qerm. sec. 30. Opinion of M. Target on the Duchess of Kingston's

Will, 1 Coll. Jurid. 240. Toullier, Droit Civil Franfais, tom. i. No. 366. Merlin,

Repertoire de Jurisprudence, tit. Loi. sec. 6. 3. See, also, supra, p. 67, and infra,

vol. iv. pp. 441. 513, as to the rule when applied to personal and when applied to

real property. The general utility of this doctrine, that personal property has no

situs in contemplation of law, and is attached to the person of the owner wherever

he is, and governed by the law of the owner's domicil, does not fail, as Mr. Justice

Stoiy has obseiwed, to recommend itself to all nations by its simplicity, its con-

venience and its enlarged policy. But the doctrine is sometimes controlled by
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tela considers the rule to be one that is dictated by the law
of nations.

This principle "was understood to be settled in England,

in the time of Lord Hardwicke, in the cases of Pipon v.

Pijpon, and of Thome v. Watkms /•> and Lord Thur-

*430 low observed in the house of *lords in the case of

Bruce v. Bruce,'' that to hold that the lex loci rei sitm

was to govern as to personal property, when the domicilium

of the intestate was in a different country, would be a gross

misapplication of the^ws gentium. And yet, notwithstanding

all this weight of authority in favour of the solidity and uni-

versality of the principle, the point was permitted to be very

extensively and learnedly debated before Lord Loughborough,

in the case of Bermpde v. Johnstone ;^ and he. said that the

question had been decided and settled, and the law clearly

fixed in England, by repeated decisions in the house of lords;

local law, and the case of foreign assignments in bankniptcy is an instance. Vide

tupra, pp. 404—408. So, in Louisiana, deliveiy has been held necessary to the

complete transfer of personal property, as against creditors and purchasers, though

the transfer be made by the owner in his foreign domicil, where the transfer would

be good without delivery. Iforris t. Mumford, 4 Martin's Sep. 20. Ramsey v.

Stevenson, 5 ibid. 23. Fiske v. Chandler, 1 ibid. 24. Oliver v. Townes, 14 ibid,

93. 97—103. These decisions have not met the approbation of some of our most

- distinguished civilians. lAvermore's Dissertation, pp. 13*7—140. Story's Com. on

the Conflict of Laws, pp. 318—327.

• Droit des Gens, b. 2. ch. 7. sec 85 ; ch. 8. sec. 103. 110.

> 2 Vesey, 35. Amb. Rep. 25. See, also, the decision of Lord Mansfield before

the privy council in 1762, on appeal, in the case of Bm-n v. Cole, ibid. 415.

" 2 Bos. & Pull. 229, note. The decision in the house of lords, in the great

case of Bruce v. Bruce, is considered as settling the law, both in England and Scot-

land, in favour of the law of the domicil in the distribution of the personal estate

of intestates, and that the actual silxis of the goods was of no moment. The decree

of the court of sessions in Scotland was affirmed. So, the very important and very

litigated case of Hoy v. Lashley, which arose in the court of sessions in 1791, and

was carried by appeal to the house of lords, and which led to collateral issues and

subsequent appeals, and to the most leai'ned and able discussions, settled, among

other things, the points, that the succession in personal estates of every description,

wherever situated, was regulated by the law of the domicil ; and that parties

marrying and having their domicil in England, and then changmg their domicil to

Scotland, changed their rights and those of theii- children, and subjected them to

the succession of the law of Scotland. Robertson on Personal Succession, ch. 8.

sec. 1. pp. 118 to 150. Brown v. Brown, on appeal, ib. p. 193. 4 Wilson <k Shaufs

Appeal Cases, 28.

i 3 r«seJ/, 198.
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and that by those decisions the law of the intestate's domicil

at the time of his death carried the distribution of his personal

property wherever it was situated. The law of Scotland was

once different ; but the court of session has now conformed to

the English decisions.^ He admitted, however, that if the

point had been quite new and open, it would be susceptible

of a great deal of argument, whether, in the case of a person

dying intestate, having property in different places, and sub-

ject to different laws, the law of each place should not obtain,

in the distribution of the property situated there ; and many
foreign lawyers, he said, had held that proposition. After-

wards, in Somerville v. Lord Smnermlle^ the rule as above

settled was declared, by the master of the rolls, to apply to

all cases where the fact of the domicil was not in dispute.

But in the case of Curling v. Thornton,'^ Sir John Nicholls

doubted whether a British natural-born subject could shift

hiaforum originis for a foreign domicil, in complete deroga-

tion of his rights under the British law ; and he said it must

be at least complete and total, to make his property in Eng-

land liable to distribution according to the foreign law, and

the party must have declared and carried his intention into

full effect.^

* The rule, as stated in the text, may lead, and has led, to the anomalous result,

that the same person may be legitimate as to the real estate of his father, and

illegitimate as to the personal. Thus, by the Scotch law, the marriage in Scotland

of Scotch parents, legitimates their previously born bastard issue, but it is not as

yet so by the English law. And if the father of such issue removes and dies

domiciled in England, leaving real and personal estate in Scotland as well as in .

England, the issue being legitimate by the Scotch law and illegitimate by the

English, cannot take the real or personal estate of his father by the English law,

either as heir or next of kin, but he would take the real estate of his father in

Scotland, according to the lex rei sitce, and would not take the personal, because

the Scotch courts would, by the comity of nations, be bound to recognise, in the

distribution of the personal estate, the lex domicilii. And thus, as an English

lawyer humorously observes, the same person would, by the same court, and by
this paradox in the law, be deemed legitimate as to the real estate, and illegiti-

mate as to the personal—"legitimate as to the mill, illegitimate as to the

machinery—born in lawful wedlock as to the barn, but a bastard as to the grain

within it."

' 5 Vesey, 750.

" 2 Addam^ Rep. 14.

* The inference from the case is, that the English property of British subjects,

resident abroad, and dying there intestate, follows the course of distribution di-
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*431 *5. The rule, as settled in England, and by tlie

general usage of nations, as to tlie succession and dis-

rected by the English laws. As to the general rule, that the disposition and dis-

tribution of personal property are governed by the law of the owner's domicil at

the time, see SiU v. Worswick, 1 B. Blacks. Rep. 690. Potter v. Brown, 5 East's

Rep. 130. Stanley V. Barnes, 3 Eagg. Eecl. Rep. 373. Story's Com. on the Conflict

of Laws, pp. 299. 391—398. In Gdltland v. Rowan, 2 Smedes & Marshall's Miss. R.

617.(1) The general rule of the distribution of the personal estate of intestates,

according to the law of the domicil of the intestate, was held to apply equally to

the widow's share of the personal estate. In the case of Sill v. Worswick, Lord

Loughborough observed, that it was a clear proposition of eveiy country in the

world, where law held the semblance of science, that personal property had

no locality, and was subject to the law of the country where the owner had his

domicil But the general inile is subject to some qualification as to stocks and

other property which may be requii-ed to be transferred in the mode prescribed by

local regulations. Story, ibid. 315, 316. Erskine, in his Institutes, b. 3. tit. 9. sec. 4.

And Pothier, in his Court ^Orleans, c. 1. sec. 2.n. 28, considered that interests in

public stocks, or local companies, Ac, were governed by the lex loci rei sitce. But

they are now clearly subject, like other personal property, to the law of the domicil.

Robertson on Personal Succession, pp. 84, 85. Jarman on Wills, vol. i. p. 2.

What facts constitute a domicil of the person has been a question frequently dis-

cussed. There is no fixed or definite period of time requisite to create it. The

residence, to create it, may be short or long, according to circumstances. It de-

pends on the actual or presumed intention of the party. (2) It is said, in Moore v.

DarraU, 4 Bagg. Mccl. Rep. 346, that domicil does not depend on residence alone,

but on a consideration of all the circumafcancea of each case. The domicil may be

in one state, and the actual residence in another. 19 Wendell, 11. But a man

can have but one domicil for the purpose of succession. He cannot have more

than one domicil at the same time, for one and the same purpose, and every

person has a domicil somewhere. A person being at a place, is prima facie

evidence that he is domiciled there ; but it may be explained, and the presumption

rebutted. (3) The place where a man carries on his established business or pro-

fessional occupation, and has a home and permanent residence, is his domicil ; and

he has all the privileges, and is bound by all the duties, flowing therefrom. Code

Civil, art. 103. Tanner v. King, 11 Lou. Rep. 175. Opinion of the judges in 5

Metealf R. 587. It is the home of the party, the place of his principal es-

tablishment, which constitutes the domicil. The definition of a domicil, in the

writings of the jurists generally, is taken from the civil law. In eodem loco

singulos habere domicilium non ambigitur, ubi guis larem rerumque ac fortunartim

suarum summam constituit, unde \rursMs'\ non sit discessurus si nihil avocet;

unde cum profectus est, peregrinari videtur ; quod si rediit, peregrinarijam desli-

tit. Code, lib. 10. tit. 39. 1. 7. See, also, Dig. 50. 1. 27. 1. lb. lib. 50. tit. 16. 1.

203. Though his family reside part of the year at another place, such place is re-

(1) Sherwood v. 'Wooster, 11 Paige Bep. 441.

(2) See High Appellant, 2 Doug. (Midi.) B. 61B. In this case the subject of domicil is

largely disoussed.

(3) Ennia T. Smith, 14 Moward B. 401.
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tribution of personal property lias repeatedly been declared

to constitute a part of the municipal jurisprudence of this

garded only as a temporary residence, and the home doraicil for business takes

away the character of domicil from the other. The original domicil of the party

always continues until he has fairly changed it for another, even though he has in-

tentionally forsaken it. There must be intention and act united, to effect a change

of domicil. (1) A new domicil is not acquired by residence, unless taken up with

an intention of abandoning the former domicil. Bradley v. Lowry, 1 Speer's 8. 0.

Sep. 1. Attorney-General v. Dunn, 6 Meeson & TF. 511. Hallowell v. Saco, 6

Greenleaf, 143. Putnam t. Johnson, 10 Mass. R. 488. And it was held, in De
Bonneval v. De Bonneval, 1 Curteis, 856, that where A. quitted France, in 1'792,

and resided in England until 1814, and then returned to France, and from that

time resided occasionally in both countries, he had not, thereby, abandoned his

original domicil. A dwelling-place or home means some permanent abode or

residence, with intention to remain, and has a more restricted meaning than domi-

cil, as used in international law. 19 Maine Rep. 293^ The forum originis, or

domicil of nativity, remains until a subsequent domicil is acquired animo et facto.

Somerville v. Somerville, 5 Vesey, 750. Balfour v. Scott, cited ibid. p. "JSY. In

this last case, the domicil of bii'th had been shifted, by election and residence, to a

domicil in England, which controlled the personal estate. Case of Dr. Munroe, 5

Madd. Oh. Rep. 319. Harvard College v. Gore, 5 Pich. Rep. 370. Case of James
Casey, 1 AshmeaSs Rep. 126. A woman on maiTiage takes the domicil of her

husband. The husband's change of domicil changes that of his wife, and the

parent also possesses the power of changing the domicil of his infant child by
changing his own. (2) Under the English settlement law, minor children take the

domicil of the father; and if the mother also, being a widow, changes her domicH,

her mmor children change theirs also, but not if she acquires a new domicil by re-

marriage. Cumner v. Milton, 2 Salk. Rep. 628. "Woodend v. Paulspury, 2 Lord
Rayin. 1473. Freetown v. Taunton, 16 Mass. Rep. 52. See, also, supra, p. 227.

note, on the right of the surviving parent, whether father or mother, to transfer the

domicil of the minor children, if done in good faith. If a party has two contempo-
rary domicils, and a residence in each alternately, of equal portions of time, the
rule which Lord Alvanley was inclined to adopt was, that the place where the
party's business lay should be considered his domicil. Lord Thurlow, in Bruce v.

Bruce, 2 Bos. & Pull. 229. note. 3 Vesey, 201, 202. 5 Ibid. 786—789. See 1

Johns. Oas. 366. note, and 4 Oowen's Rep. 516. note, for a collection of authorities
on this question of domicil. See, also, supra, vol. i. pp. 74—81, as to the domicil
for commercial purposes, and in the purview of the law of nations. Domicil is

distinguished by the various situations to which it is applied. There is a political,

a civil and a. forensic domicil. There is a domicil arising from birth, and from the
domestic relations, and from election. Bynk. Qiuest. Jur. Priv. lib. 1. ch. 16.

(1) State v. HaUett, 8 Ala. B. 159. White v. Brown, Wallace, Jr. B. 217. Horn v Horn 9
InHjeU, 99.

(2) If the liusband and wife are living, separated by tlie decree of a competent court, llie

cliange of the husband's domicil does not change that of the wife. Tiseher t. Vischcr, 12
Sariour R. 640.

As to domicil of minors, see Heistand v. Knn.s, 8 MaclcforO, B. 845.
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country, a The difficulty liaa been not in the rule itself, but
in the application and execution of it. In Tophwm v. Ghcup-

mcm,^ it was said, that though the distribution was to be ac-

cording to the laws of the country of the domicil of the intes-

tate, yet that his debts in a foreign country must be collected

and paid according to the law of that country. Administra-

tion must be granted where the debts were ; for an adminis-

trator has no power beyond the jurisdiction in which he re-

ceived his letters of administration ; and the home creditors

must first be paid before the administrator could send the

surplus fund to the country of the proper domicil of the

intestate.<= Much discussion took place on this part of the

Henry on Foreign Law, App. 181—208. Oode N'apoleon, Nos. 102—111. Re-

pertoire de Jurisprudence, art. Domicile. Toullier, Droit Civil Franpais, tome i.

p. 318. Story's Com, on the Conflict of Laws, ch. 3. Surge's Com. on Colonial

and Foreign Laws, vol. i. ch. 2. tit. Domicile. A resident aniinhabitant mean the

same thing. But inhabitancy and residence do not mean the same thing as domicil,

when the latter is applied to successions to personal estates ; but they mean a

fixed and permanent abode, a dwelling-house for the time being, as contradis-

tinguished from a mere temporary locality of existence. Roosevelt v. Kellogg, 20

Johns. Rep. 208. Ch. Walworth, 8 We7idell's Rep. 140. See, also, 4 Wendell,

603. Residence, combined with intention, constitutes a domicil. Whether the

residence be long or short is immaterial, provided the intention of I'esidence is

wanting in the one case and exists in the other. (1) Code Napoleon, art. 103.

Toullier, vol. i. 323. art. 872. Hennen T. Hennen, 12 Lou. Rep. 190. Guier v.

O'Daniel, 1 Binney, 349. note.

» Dixon V. Ramsay, 3 Cranch's Rep. 319. United States v. Crosby, 7 ibid.

116. Plane v. Drummond, 1 Brockenbrough's Rep. 62. Kerr v.Moon, 9 'Wlieaton,

565. Desesbatsv. Berquier, 1 BinneifsRep. 336. Decouche v. Savatier, 3 Johns.

Ch. Rep. 210. Holmes v. Remsen, 4 ibid. 469, 4'?0. Dawes v. Boyleston, 9 Mass.

Rep. 337. Harvey v.-Richards, 1 Mason's Rep. 408. Crofton v. Ilsley, 4 Green-

leaf's Rep. 134. Stent v. M'Leod, 2 M'Cord^s S. C. Ch. Rep. 354. Story's Com.

on the Conflict of Laws, pp. 391—S93.402—411. Leake v. Gilchrist, 2 Dev. iV. G.

Rep. 73.

b 1 Const. Rep. S. C. 292.

" The general rule in ^ng'^id and in this country is, that letters testamentary,

or of administration, granted abroad, give no authority to sue or be sued in another

iurisdiction, though they may be sufficient ground for new probate authority.

Tourton v. Flower, 3 P. Wms. 369. Lee v. Bank of England, 8 Vesey, 44. Dixon

V. Ramsay, 3 Cranch's Rep. 319. Doe v. McFarland, 9 ibid. 151. Pond v. Make-

(1) The subject of domicil ia mucli discussed by Mr. Justice Paige, iu Crawford v. Wilson, 4

Bart). S. 0. Rep. 604, and the general eoDclusiona of the author's note, supra, affirmed. See,

also Shelton v. Tiffin, 6 JIbw. M. 163. A man may obtain a new domicil in a country where he

is only a lodger, and not a housekeeper, and without repudiating his nationality. Whicker v.

Hume, 6B:.L.& K B. 52.
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*subject in Harvey v. Richards.'^ It was held, upon *4:32

a masterly consideration of the case, that whether a

peace, 2 Metca!f's Hep. 114. Sabin v. Gilman, 1 N. H. Rep. 193. Goodwin v.

Jones, 3 Mass. Rep. 514. Riley v. Riley, 3 Day's Rep. 74. Morrell v. Dickey, 1

Johns. Oh. Rep. 153. Dangevfield v. Thurston, 20 i/flrtin'sioTOS. iJcp. 232. Kerr

V. Moon, 9 Wheaton, 565. Armstrong v. Lear, 12 ibid. 169. Story's Com. on the

Conflict of Laws, p. 422. Vaughan v. Iforthrop, 15 Peters' XJ. 8. Rep. 1. In If.

Carolina it is now held that probate of a will in another state and duly authenti-

cated, supersedes the necessity of a new probate in that state. Lancaster v.

M'Siyde, 5 Iredell, 421. The administration on a foreignei''s estate must be taken

out where he died, though the assets there are distributable according to the law of

the country of his domicil. Aspinwall v. The Queen's Proctors, 2 Curteis, 241.

In Oarmichael T. Ray, 1 Richardson's S. C. Rep. 116, administration was granted

in S- Cai-olina on the estate of an intestate domiciled there ; but it was held, after

an able and learned discussion, that a suit could not lie in that state in trover for

chattels held by the intestate in N. Carolina, as the title of the administrator did

not extend to personal property in a foreign state. The case of executor is different.

His title is good jure gentium, and operative when confirmed by the authority of

the jurisdiction in which it is to operate. (1) But the administrator's title under

grant from the authorities of the intestate's domicil does not de jure extend or attach

to the property in another's jurisdiction. A new title or a recognition of the

authority must be derived from the foreign government, and then it is merely

ancillai'y to the original power as to the collection and distribution of effects, and

is made subservient to domestic claims, and the residunm is transmitted to the

foreign country after the final account is settled in the domestic forum. On this

difficult subject of confiicting claims under probate powers from different states, it

was held, after a full and learned discussion in Connecticut, in the case of Holcomb

v. Phelps, 16 Conn. Rep. 127, that where admiuistration was granted in New-York

on the estate of A., who was domiciled in New-York, and the assets were removed

to Connecticut by the administrator, -and a new administration was granted thereto

another person, that the first administration was not answerable there by suit for

the assets, and that the authority from New-York was his protection. See infra,

p. 434. u. a. S. P. In McNamara v. Dwyer, 7 Paige, 239, the chancellor was of

opinion that the creditors and next of kin were not confined in their remedies

against an executor or administrator to the courta ofthe country in which the letters

testamentary or of administration were granted. It was adjudged that the court

of chancery had jurisdiction to compel a foreign executor or administrator to ac-

count for the trust funds which be received abroad and brought with him into the

state, and without taking out letters of administration in New-York on the estate

of the deceased. So it has been adjudged in the court of appeals in Virginia, after

an elaborate discussion, that if an executor takes out letters testamentary in Eng-

land, and removes to Virginia, and brings the assets with him, he may be sued there

* 1 Mason's Rep. 403.

(1) No letters testamentary in another state are required to enable an executor to sue on con-

tracla made in such state, withhim as executor. Lawrence v. Lawrence, 8 JBart>. Gh, K. 71. See

Smith V. Webb, 1 Barb. S. C. Mep. 280. *
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court of equity would proceed to decree an account and dis-

tribution according to the lex loci rei sitoe, or direct the

for an account of his administration, and for debts and legacies. Tunstall v. Pol-

lard, 11 Leigh's Rep. 1. 36. But the assets -will be applied and distributed accord-

ing to the laws of the state or country from -whom he derived his authority to ad-

minister. It is held in other cases, that a foreign administrator may receive pay-

ment anywhere, and give acquittance! Doolittle v. Lewis, 1 Johns. Ch. Rep. 45.

Stevens v. Gaylord, H Mass. Rep. 266. Trecothick v. Austin, 4 Mason's Rep.

16. 18. Atliins v. Smith, 2 Ath. Rep. 63. Nisbet v. Stewart, 2 Dev. & Battle's

Rep. 24. Mr. Justice Story, in his Conjlict of Laws, is of opinion that upon prin-

ciples of international law, a payment to an original administrator as against a

foreign administrator subsequently appointed in the domicil of the debtor would not

be good, and that the latter administrator would be entitled to recover the debt,

inasmuch as the prior and original administrator had no right to demand it. But

in Vaughn v. Barrel, 5 Vermont Rep. 333, a contraiy doctrine is declared ; and it

was adjudged, upon full discussion, that an administrator appointed in another state,

had no authority to settle and diechai-ge a debt due from a citizen of Vermont, to

bis intestate, and that such discharge would be no bar to an action for the debt by

the administrator appointed in Vermont. Under the local law of Pennsylvania,

letters of administration granted in another state are a sufficient authority to main-

tain an action in that state. M'Culloch v. Toung, 1 Binney's Rep. 63. This is the

case in Ohio. Statutes of OMo,W%l, -p. lil. 8 Ohio Rep. %28. And in Tennessee,

by the statute of 1809, and the provision is commended in Smith v. Man-y, 1 Yer-

ger, 26, as just and liberal. But foreign executors and administrators cannot be

sued in Tennessee, as such, in virtue of their foreign letters testamentary or of ad-

ministration. AUsup V. AUsup, 10 Yerger, 283. And to entitle the executor or

administrator to sue in Tennessee, on the fact of the foreign probate or letters, he

must produce a duly authenticated copy of the same. Statute Laws of Tennessee,

1836, p. 78. In the Revised Statutes of Pennsylvania, relating to orphans' com-ts,

as reported in January, 1831, the law of Pennsylvania was recommended to be

made to agree, in this particular, with the law of most of the other states. In Mas-

sachusetts and Ohio, no will is effectual to pass either real or personal estate, unless

duly proved and allowed in the probate court ; and the probate of a will devising

real estate is conclusive as to the due execution of the will, equally as it is of a will

of personal estate. Mass. Revised Statutes, 1836, part 2. tit. 3. ch. 62. sec. 20.

Swazey v. Blackman, 8 Ohio Rep. 1. So the probate is equally conclusive on trials

at law in Maine, Connecticut and Virginia
;
{i Oreenleafiib. 5 Ibid. i9i. \Day,

llO. 1 Leigh, 293 ;) whereas, in Pennsylvania, the probate of a will is conclusive

as to chattels, and only prima facie evidence of title under it as to lands. In Eng-

land the probate is evidence of the will as to chattels, but none at all as to lands, for

the ordinary has no jurisdiction over wills as to lands. The confirmation of foreign

letters testamentary, of administration and of guardianship, is made very simple

and easy in Alabama and Indiana by their statute codes. It is by filing with the

clerk of the court where suit is brought the same authorities or authenticated

copies thereof. The guardian is to give new security, as well as to file a copy of

the appointment, in order to have the privilege of a resident guardian. So, in Vir-

ginia, a will duly authenticated and proved in another state, or in a fofeign coun-

try, will be admitted to probate, if the proof abroad be such, that if made in Vir-
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assets to be *distrib.uted by the foreign tribunal of the *4:33

domicil of the party, would depend upon circum-

stances. The situs rei, as well as the presence of the parties,

conferred a competent jurisdiction to decree distribution, ac-

cording to the rule of the lex domicilii : and such a jurisdic-

tion was sustained by principles of public law, and was con-

sistent with international policy. The court was not bound,

at all events, to have the assets remitted to the foreign ad-

ministrator, and to send the parties entitled to the estate

abroad, at great expense and delay, to seek their rights in a

foreign tribimal. Though the property was to be distributed

according to the lex domicilii, national comity did not require

that the distribution should be made abroad. Whether the

court here ought to decree distribution, or remit the property

abroad, was matter of judicial discretion, and there was no

universal or uniform rule on the subject.

The manner and extent of the execution of the rule were

well discussed and considered in the Supreme Court of Mas-

sachusetts.'^ A person was domiciled at Calcutta, and died

there insolvent, and his will was proved, and acted upon

there. Administration was taken out in Massachusetts, on

the probate of the will in the East Indies ; and assets came to

the hands of the administrator at Boston sufficient to pay a

claim due citizens of the United States, and a judgment debt

due a British subject in England; but all the assets were

wanted to be applied, in the course of administration, by the

executor at Calcutta. It was held, that the administrator

here was only ancillary to the executor in India ; and the as-

sets ought to be remitted, unless he was compelled by law

ginia, it would have been admitted to proof, as a will of chattds or of lauds, as the

case may be. Ex parte Poval), 3 Leigh's Rep. 816. lu Massachusetts and Maine,

a will proved and allowed in any other state, or in a foreign countiy, according to

the laws of such state or country, may be iiled and recorded, on producing an au-

thenticated copy to the judge of probate o^ any county in which there is any es-

tate, real or personal, on which the will may operate ; and the judge is to hear the

case on the probate of the will on giving the prescribed notice of the time and

place. If allowed, it is to be filed and recorded, and to have the same force and

effect as if proved in the usual way ; and letters testamentary or of administration,

with the will annexed,,are to be granted. Mass. Revised Statutes of 1835, part 2.

tit. 4. ch. 3. Act of Maine, 1821. See, also, State v. Judge of Probates, 17 Louis.

Rep. 486, as to a similar rule and practice in Louisiana.

» Dawes v. Head, 3 Pick. Rep. 128.

YoL. n. 35
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to appropriate them here to pay debts. It was not decided

whether he was compelled to pay here ; but if it were the

case, it would only be the American creditors ; and the Brit-

ish creditor was not entitled to come here and disturb the le-

gal course of settlement of the estate in his own coun-

*434 try. If there were no legal claimants with us in *the

character of creditors, legatees or next of kin, the ad-

ministrator would be bound to remit the assets to the foreign

executor, to be by him administered according to the law of

the testator's domicil
; (1) and if any part of the assets were

to be retained, it would form an exception to the general

rule, growing out of the duty of every government to protect

its own citizens in the recovery of their debts. The intima-.

tion has been strong, that such an auxiliary administrator, in

the case of a solvent estate, was bound to apply the assets

found here to pay debts due here ; and that it would be a

useless and unreasonable courtesy to send the assets abroad,

and the resident claimant after them. But if the estate was

insolvent, the question became more difficult. The assets

ought not to be sequestered for the exclusive benefit of our

own citizens. In all civilized countries, foreigners, in such a

case, are entitled to prove their debts, and share in the distri-

bution. The court concluded that the proper course in such a

case would be, to retain the funds, cause them to be distri-

buted ^0 rata, according to our own laws, among our own

citizens, ha/ving regard to all the assets, a/iid the whole aggre-

gate a/mount of debt here and abroad, and then to remit the

surplus abroad to the principal administi-ator. Such a course

was admitted to be attended with delay and difficulty in the

adjustment; but it was thought to be less objectionable than

either to send o.ur citizens abroad upon a forlorn hope, to

seek for fragments of an insolvent's estate, or to pay them the

whole of their debts, without regard to the claims of foreign

creditors.*

i

» In the case Ex parte Ryan, {Newfoundland Rep. 118,) it -svas held, that in the

i

(1) Where a person died leaving personal property in several sovereignties, it was held that

all the foreign administrations were subsidiary to that of the decedent's domicil, and that any

property in the foreign jurisdiction at the time of death of the decedent, coming into the juris-

diction of his domicil, immediately vested in the administrator there. Collins v. Bankhead, 1

St/rdbh. B. 25. As to the subsidiary character of such administrations, see, also, Suarcz v. Mayor,

to. of New-Tork, 2 Sand. Ch. B. 1T3. State v. Campbell, 10 Mis. S. 724.
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A difficult question on the subject of the distribution of

the property of intestates arose in the K. B. in England, in

case of tlie insolvency of two branches of the same firm, one in England and the

other in Newfoundland, the property in each country was exclusively divisible

among the creditors who trusted the branch where property was situated. The

Supreme Court of Louisiana, in Gravillon v. Richards, 13 Louis. Rep. 293, followed

the Massacliusetts doctrine, and declared that it was competent for the courts of

probates in Louisiana to order the remission of funds belonging to a foreigner

domiciled in Fi-ance, but dying at New-Orleans, to the representatives in France

authorized to receive them, and that policy and justice required such a transmission,

inasmuch as the creditors were in France and none in Louisiana. In Davis v. Estey,

8 Pick. Rep. 475, it was held, that where the original administration was in another

state, and that in Massachusetts only ancillary, and the estate was insolvent, the

creditor in Massachusetts was only entitled to a, pro rata dividend, though the

assets in Massachusetts were sufiScient to meet his demand. In the case of these

diifercnt administrations, each is deemed so fai- independent of the others, that

property received under one cannot be sued for under another, though it may

at any time be within the jurisdiction of the latter. Cunie v. Bircham, 1 Dnwl.

<fc Ryl. Rep. 35. Holcomb v. Phelps, mpra, p. 431. u. u. Nor can a judgment

against one furnish a right of action against the other ; for in contemplation of law,

there is no priority between them. Lightfoot v. Bickley, 2 RawUt Rep. 431.

Story on the Conflict of Laws, pp. 434. 436, 43*7. In Mothland v. "Wiseman, 3

Penn. Rep. 185, the subject was well discussed. It was held that the liability of

the administrator to account, and his title to the assets, was commensurate only

with the jurisdiction of the authority that appointed him, and the trust was in ex-

clusion of foreign interference, and was regulated by the law of the loci rei sitm.

This principle was indispensable to the protection of the resident or domestic

creditors, who were not to be sent abroad to assert their claims in foreign courts,

so long as there were assets within the control of the domestic administration.

The foreign courts might impair the priorities allowed by the domestic law, or bar

claims by shorter statutes of hmitation. The intestate's effects were to be collected

and administered under the authority of the local juiisdiction in which they were

at his death, and with the permission to foreign creditors to participate in propor-

tion to their debts, respect being had to the aggi'egate of the estate and debts,

whether foreign or domestic. If there be no domestic claimants, or they be satis-

fied, then the local auxihaiy administrator is to remit the assets, when collected, to

tlie primary administrator at the place of the intestate's domicil, and to whom they

iTghtfuUy belonged, for administration. This is not the case as to executors, whose

title, flowing from the will, extends to the assets wherever found. The opinions of

the Ch. J. in this case, and in the case of Miller's Estate, 3 Rawle, 312, are drawn

with much precision and force ; and the general American rule from these Penn-

sylvania cases, and from decisions in Massachusetts and South Carolina, seems to

be, (and Mr. Justice Story, in his Commentaries on the Conflict of Laws, p. 423,

comes to the same conclusion, and see, also, supra, p. 420,) that the new administra-

tion is made subservient to the rights of creditors, legatees and distributees, resident

within the country ; and that the residuum was transmissible to the foreign country

only when the final account had been settled in the proper domestic tribunal, upon

the equitable principles adopted in its laws. Some of the authorities above re-
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1767, in the case of The King v. Hay.^ A father and
*435 his *only daughter perished at sea, in the same vessel

ferred to, speak of the domestic legatees and distributees as being entitled, after

creditors, to have their claims satisfied out of the assets aiisiog withiu the authority

of the ancillary administrator ; but other cases, as Richards v. Dutch, 8 Mass. Rep.

BOO, Dawes v. Boyleston, 9 ibid. S8Y, and Stevens v. Gaylord, 11 ibid. 257, held

that they are to resort to the primaiy administration abroad, where the residuary

assets are to be transmitted. The case of the Heirs of Porter v. Heydock, 6 Ver-

mont Rep. 374, followed the principles declared in the cases of Dawes v. Head, and

Harvey v. Richards, and decided that it appertained to the courts in Veimont,

when the ancillary administration was granted there, to settle and adjust the ac-

counts of the administrator touching assets received in Vermont ; and that it was

discretionary in them to order distribution in Vermont, or remit the eflfects to the

place of the principal administration for that purpose. It rested on courtesy and

expediency alone, and it is the usual course to remit them ; but it will not be

adopted when the rights of those entitled to the estate would be endangered by it.

So in Slatter v. Carroll, 2 Sand/ord's Oh. Rep. 573, a foreign resident owned lands

in Ifew-Tork, and conveyed them to a trustee there to sell and distribute the pro-

ceeds, and I'emit the balance for distribution at the domiciU It was held that the

court would direct the fund to be remitted, or retain and distribute it in New-York,

according to the circumstances of the case, in reference to the convenience of credit-

ors and of the accounting parties. In the case of Fay v. Haven, 3 Metcalf, 109,

being the latest case in Massachusetts, it was held that the assets received by a

foreign executor or administrator in the foreign state where the testator resided,

were to be administered in such state ; and that under the ancillary administration

in Massachusetts, he was not held to pay debts due to creditors in that state out

of assets received abroad, though he had paid all the creditors elsewhere, and

had the requisite balance in hand received from the assets in the state where the

principal administration was granted. The creditors must resort to the tribunals

of the foreign state. See the just criticisms of Mr. Justice Story on some of the

American cases on this point, in his treatise on the Cotiflict ofLaws, 2d edit. 429

—

432. In the case of the Earl of Winchelsea v. Garetty, 2 Keeji, 293, A. was domi-

ciled in England and died intestate, leaving real estate in Scotland, and the bond-

debts were paid by the heir out of the real estate, and it was held that the heir was

entitled to relief out of the personal estate in England, as being by the law of the

domicil the primary fund for the payment of debts. This vexed subject of the

distribution of assets being in different states, was discussed in Goodall v. Marshall,

in 11 -K J?. Rep. 88, by Mr. Oh. J. Parker, with his usual ability, and the result of

the decision of the court was, that the laws of the place under which an ancillary

or auxiliary administration was taken, governs the distribution of the assets in the

payment of debts there, but that the distribution of the estate among the heirs and

legatees is to be made according to the law of the domicil of the testator or intes-

tate at his death. (1) And if a person domiciledin another goveniment dies, leav-

ing personal property in New-Hampshire, and an ancillary administration is taken

» 1 Blacks. Rep. 640.

(1) Ordonaux v. Helie, 8 itanS/. C7i. B. 512.
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and in one catastrophe, and a question suggested by the

case was, who took under the statute of distributions. If

out there, and the estate be insolvent, all the creditors of the deceased are entitled

to prove their claims, and have the real as well as personal estate duly applied in

satisfaction thereof, and they are entitled to pursue their claims in every govern-

ment where administration is taken, and to avail themselves of all the estate of the

debtor until fully paid. ,

The question of the payment of debts and distribution of the assets of testators

and intestates, being in different jurisdictions, by trustees acting under the authori-

ty of different probate powers, primary and ancillary, has been frequently ex-

amined and discussed in our American courts with great learning and ability, and

while the general principles are acknowledged in all of them, the difference seems

to consist in the local application of some of them on minor points. The spirit of

justice pervades them all, though it may be obtained diverse intuitiu, and with

more or less inconvenience. The most important cases may be perused with much
profit and pleasure. Such are the cases referred to, supra, pp. 431—434, and more

especially those of Harvey v. Richards, Dawes v. Head, Goodall v. Marshall, Heirs

of Porter v. Heydock, Holcomb v. Phelps, Mothland v. Wiseman, Carmichael v.

Pay and Gravillon v. Richards. Mr. More, the learned editor of Lord Blair's In-

stitutions, vol. i. note a. 8, states that great confusion would prevail unless the law

of the domicil be held to be the rule of the distribution, both in succession and in

bankruptcy. The Supreme Court of the United States, in Aspden v. Nixon, 4

Howard, 46Y, has very much narrowed the doctrine and application of comity in

the case of concurrent administrators in different governments, over the assets of

the same testator or intestate. A. was domiciled in England and died there, leav-

ing assets both in England and America, and letters testamentary were taken out

in both countries ; and the claim under each power was restricted to the limits of

the country to which the letters extended, and it was considered that the Pennsyl-

vania executor could not rightfully transmit his assets to be distributed by the

foreign jurisdiction, for the suits were to be regarded as suits between different

parties, and that the property in controversy was different, and the local laws

different, and that the exercise of comity among different states was little more

than a barren theory. This decision, however, it is to be observed, met the dissent

of the Ch. Justice and of Mr. McLean, and it cannot be received without much
misgiving.

The Massachusetts Revised Statutes of 1835, part 2. tit. 4. ch. 'JO. sec. 21—26,

have finally settled this question in that state. They direct that if administration

be taken out on the estate of a person who was of another state, or a foreigner,

the estate, after payment of debts, should be disposed of according to his will, if

validly made according to the law of ' Massachusetts. If no will, the real estate

descends according to the law of that state, and his personal estate is to be distribu-

ted according to the law of his domicil, after the payment of all debts for which he

was liable in that state. The residue may be thus distributed by the probate

court in which the estate is settled, or it may be transmitted to the executor or

administrator, if any, in the place of the deceased's domicil, to be there disposed of

as the court, under the circumstances of the case, shall think best. If the deceased

died insolvent, his estate in Massachusetts is to be disposed of, as far as practicable,

equally among his creditors there and elsewhere. His estate is not to be trans-
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the father died first, the personal estate would have vested in

the daughter, and, by her death, in her next of kin, who, on

the part of the mother, was a diflferent person from the next

of kin on the part of the father. The right to succeed de-

pended upon the fact which person died first, and that fact

could not possibly be known, as the vessel perished at the

same time. It was said to be the rule of the civil law, to

found its presumptions on the relative strength, arising from

the difference of age and sex of two persons ; but these pre-

sumptions were shifting and unstable. The court did not de-

cide the question. The arguments on each side were equally

ingenious and inconclusive. Lord Mansfield recommended a

compromise, as he said there was no legal principle on which

he could decide it. The same question arose again in the

prerogative court, in 1793, in Wright v. Sarmitda.^ The

husband, wife and children all perished together in a vessel

which foundered at sea ; and Sir William "Wynne, after a

long and learned discussion, held it to be the most rational

presumption that all died together, and that none could trans-

mit rights to another. So, again, in Taylor v. Diplock, in-

1816,^ in a like case. Sir John NichoU assumed that the

parties (who were husband and wife) perished at the same

moment ; and he could not decide on any survivorship in the

case, and consequently granted administration to the repre-

mitted to the foreign executor or administrator iintil the domestic creditors have

received their just proportion of all the estate, wherever found, applicable to the

payment of common creditors ; and the domestic creditors are to receive their jast

proportion before any other creditor shall be paid out of the assets. After the do-

mestic creditors have so received their just proportion, other creditors, who prove

their debts, may then receive their proportion ; but no one is to receive more than

would be due to him if the whole was to be divided ratably among all the credit-

ors. (1) The balance, if any, to be transmitted as aforesaid.

In Kentucky, the law of the domicil of the intestate is not regarded as to the

succession to movable property, so far as his creditors in that state are concenied.

The administration for the benefit of creditors is regulated by the lex loci rei silce.

Warren v. Hall, 6 Dana, 452.

» 2 Phillimore, 266. n. Afterwards, in Calvin v. Procurator-General, 1 Sagg.

Eccl. Rep. 350, Sir John NichoU held the presumption of law in such a case to be,

that the husband survived.

t 2 Phillimore, 261.

(1) Perkins v. Smith, 18 Conn. S. 270. Lawrence v. Elmendorf, 6 Sari. S. C. Sep, 73.
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sentatives of the Irasband.!! The English law has hitherto

waived the question, and, perhaps, prudently abandoned as

delusive all. those ingenious and refined distinctions which

have been raised on this vexed subject by the civilians. The

latter draw their conclusions from a tremulous pre-

sumption resting -on the dubious point which *of the f436

parties, at th^ime, iinder the difference of age or sex,

or of vigour and maturity of body, and quickness and pre-

sence of mind, was the most competent to baffle and retard

the approaches of death.'' ,

» So, also, ia the case of Murray, in the English prerogative court, 1 Ourteis,

596, the husband, wife and child perished together by shipwreck, and administra-

tion was granted on the husband's effects, as of a widower. And in Satterthwaite

V. Powell, ibid. 705, where husband and wife were drowned at the same time, the

property passed to the next of kin of the party in whom it was vested, and

neither party could claim, as survivor. The wife's effects passed to her next of

kin, to whom administration was granted. See, also, the case of Coys v. Leach, 8

Melcalf, 371.

' This curious question was much discussed in the civil law, and the presump-

tion as to which was the longest hver, vibrated between parent and child, ac-

cording to circumstances. {Dig. lib. .S4. tit. 5. ch. 10. sec. 1 and 4, and 23, 24, de

Commorientibus.) It was also very ingeniously and elaborately handled ia

Causes Oelebres, tome iii. pp. 412—432, and a number of cases cited. The de-

cisions had not been steady or consistent. M. Talon, the eloquent avocat-g^n&al,

took a distinguished lead in the discussions. The ancient French jurisprudence

had nothing fixed on the subject, and continued floating and uncertain, with a very

shifting presumption in favour of one or another person, according to age and sex,

and manner of the death, until the law was reduced to certainty by the Code

Napoleon. (Toullier, Droit Civil Franfais, tome iv. No. 76.) By the Code Na-

poleon, 'Sos. 120, 721, 722, and by the Civil Code of Zouisiana, Nos. 930—933,

which has adopted the same provision, when two of the next of kin perish together,

without it being possible to be known which died first, the presumption of sur-

vivorship is determined by circumstances. If the parties were both under fifteen

years of age, the eldest shall be presumed to have survived. If above sixty, the

youngest shall be presumed to have survived. If they were between the age of fif-

teen and sixty, and of different sexes, the male shall be presumed to have been the

survivor, provided the ages were within a year of each other. If of the same sex,

then the youngest of the two is presumed to have survived.

The cases on this difficolt subject in the jurisprudence of the civil law of the

continental nations of Europe and of England, are collected and stated in Surge's

Com. on Colonial and Foreign Latvs, vol. iv. pp. 1 1—29. The case of Pell v. Ball,

on the same subject, occurred in the court of chancery in South Carolina, and was

decided in January, 1840. (1 Cheve's Eq. Rep. 99.) The husband and wife both

perished, with many others, in the dreadful destruction of the steamer Pulaski by

explosion of a boiler in the night of June 14th, 1838, on her passage from Charles-

ton to New-York. The wife (Mrs. Ball) was seen alive on the wreck for a shi-t-
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time after the explosion, but the husband was not seen after the explosion. Chan-

cellor Johnston decided upon that fact in favour of the surrivorship of the wife.

There was a gi'ound of probability founded upon positive proof of that fact, superior

to any thing founded on arbitrary presumptions, and the decision was no doubt

logical and correct. (1)

(1) Upon this subject. Bee i)2V. lib. 84. tit, 5. chap. 10. arts. 22,28^ (?e7'667« dmbUa; ToulMer,

Droit Oivil Francaia, torn. iv. No. 76; Causes c6l6bres, torn. iii. p. 412, et seq. The 720tli

article of the Code Civil is as follows: "Si plusieurs personnes respec^ement appelfieadla

succession I'une de I'autre p6rissent dans un m^me 6v^nement sans qu'on puisse reconnaitre

laquelle est d6c6d6e la premiere, la presumption de survie est d6termin6e par les circonstances

du fait, et, k leur defaut, par la force de I'age et du sexe." Upon this a learned commentator,

H. Bogron, remarks as follows

:

Firieeent dans un Tn&me Sv^nement.—n devient alors indispensable de fixer laquelle de ces

personnes a surv^cre aux autres, et par consequent leur a succ6d6. Si on ne pent pas le fau-e

pas des preuves certaines, on sera forc6 de s'arrdter A des presumptions plus ou moins forts, car

il fant bien n^cessairement que ces successions soient donn^es k Pune de ces personnes.

I^ar lea drconetances defait.—Par example, dans I'incendie d'une maison qui a commene6

par le premier Stage ceux qui Phabitaient out p6ri probablement avant ceux qui habitaient les

Stages superieurs ; dans un naufrage ceux qui savaient nager ont surv6cu probablement k ceux

qui ne le savaient paa.

A leur d-efaut^C& n*est que dans les cas ou les circonstances manquent entiSrement, que Pen

a recours aux presumptions fondSes sur I'age, et sur la force, parceque elles ont toujours quelque

chose de tr&s incertain.

The foregoing extracts are taken from the reporter's note to Billick t. Booth, 1 Younge dh

CoUyer B. 126.



LECTUEE XXXVIII.

OF TITLE TO PEESONAl, PEOPEETT BY GIFT.

Title to personal property arising from transfer by act of

the party, may be acquired by gift and by contract.

There has been much discussion among the writers on the

civil law, whether a gift was not properly a contract, inas-

much as it is not perfect without delivery and acceptance,

which imply a convention between the parties. In the opin-

ion of Toullier,=^ every gift is a contract, for it is founded on

agreement ; while, on the other hand, Puffendorfhad excluded

it from the class of contracts, out of deference to the Roman
lawyers, who restrained the definition of a contract to engage-

ments resulting from negotiation. Barbeyrac, in his notes to

Puffendorf, •> insists that, upon principles of natural law, a gift

inter vivos, and which ordinarily is expressed by the simple

term gift, is a true contract ; for the donor irrevocably divests

himself of a right to a thing, and transfers it gratuitously to

another, who accepts it ; and which acceptance, he rationally

contends to be necessary to the validity of the transfer. The

Enghsh law does not consider a gift, strictly speaking, in the

light of a contract, because it is voluntary, and without

consideration ; whereas a contract is defined *to be an *4:38

agreement upon sufficient consideration to do or not to

do, a particular thing. = And yet every gift which is made
perfect by delivery, and every grant, are executed contracts

;

for they are founded on the mutual consent of the parties, in

reference to a right or interest passing between them.

There are two kinds of gifts ; 1. Gifts simply so called, or

» Droit Civil Franpais, torn. t. Ses Donations Entre Vif's, sec. 4, 5, and n. 1.

^ Droit Des Oens, \n. v. cb. 3. sec, 10. n. 6.

« 2 Blachs. Camm. 442.
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gifts mter vivos, as they were distinguished in the civil law

;

2. Gifts coMsa mortis, or those made in apprehension of death.

The rules by which they are governed are diiferent and quite

distinct, and they were taken from the Eoman law.

1. Gifts vnt&r vivos have no reference to the future, and go

into immediate and absolute effect. Delivery is essential,

both at law and in equity, to the validity of a parol gift of a

chattel or chose in action ; and it is the same whether it be a

gift inter vi/oos or causa mortis.^ (1) "Without actual delivery,

the title does not pass. A mere intention, or naked promise

to give, without some act to pass the property, is not a gift.

There exists the locus pmnitentim, so long as the gift is incom-

plete, and left imperfect in the mode of making it ; and a

coiirt of equity will not interfere and give effect to a gift left

inchoate and imperfect.'' The necessity of delivery has been

maintained in every period of the English law. Donatioper-

fiaiturpossessione aocipientis, was one of its ancient maxims. <=

The subject of the gift must be certain, and there must be the

mutual consent and concurrent will of both parties. It is, ne-

vertheless, hinted or assumed, in ancient and modern cases,"!

that a gift of a chattel, by deed or writing, might do without

• Irons V. Smallpiece, 2 Barnw. & Aid. 551. Bunn v. Markham, •? Taunt. Hep.

221. Bryson T. Brownrigg, 9 Veset/, 1. Antrobus v. Smith, 12 ibid. 39. Hoopei-

r. Goodwia, 1 Swcmst. Hep. 485. Sima y. Sima, 2 Alab. Rep. 'S.S. 111. Noble

V. Smith, 2 Johnson, 52. Adams v. Hayes, 2 Iredell's If. O. Rep. 366. But though

the two cases first mentioned do not advert to any distinction between gifts inter

vivos and gifts causa mortis, there are cases which do make it, and consider a gift

inter vivos, by parol, accompanied by acceptance, good to pass the property, 'with-

out actual delivery of the chattel. Com. Dig. tit. Biens, D. 2. 2 Manning &
Granger, 691. note c.

i" Antrobus v. Smith, 12 Vesey, 39. Pennington v. Gittings, 2 Oill. <& Johns.

208.

' Jenk. Cent. 109, case 9. Bracton, de acquirendo rerum Bominio, lib. 2. 15, 16.

The delivery must be, if not actual, yet, under the circumstances, constnictive or

symbolical. Carradine v. Collins, "7 Smedes & Marshall R. 428. In South Carolina

it is declared by statute, in 1830, that no parol gift of any chattel shall be valid

against subsequent creditors, purchasers or mortgagees, except where the donee is

separate and apart from the donor, and actual possession delivered at the time, and

continued in the donee and hia representatives.

* Flower's Case, Noy's Rep. 67. Irons v. Smallpiece, 2 Barnw. & Aid. 551.

Game v. Marley, 2 Yerger's Tenn. Rep. 582.

(1) Carpenter v. Dodge, 20 Vermont B. 595. Withers v. Weaver, 10 jSarr'* B. 391.
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delivery ; for an assignment in writing would be tant-

amount *to delivery. But in Cotteen v. Missing,'' a *439

letter to executors, expressing a consent that a specific

sum of money be given to a donee, was not a sufScient act in

writing ; and it was held not to be a gift of so much money

in their hands, because the consent was not executed and car-

ried into effect, and a further act was wanting in that case to

pass the money. The vice-chancellor held, that money paid

into the hands of B., for the benefit of a third person, was

countermandable, so long as it remained in the hands ofB.^ A
parol promise to pay money as a gift is not binding, and the

party may revoke his promise ;° and a parol gift of a note

from a father to a son was held not to be recoverable from

the executors of the father.*

Delivery, in this, as in every other case, must be according

to the nature of a thing. (1) It must be an actual delivery, so

far as the subject is capable of delivery. It must be secun-

dum suijeotam materiam, and be the true and effectual way

of obtaining the command and dominion of the subject. If

the thing be not capable of actual delivery, there must be

some act eq[uivalent to it. The donor must part not only

with the possession, but with the dominion of the property. ^

K the thing given be a chose in action, the law requires an

assignment, or some equivalent instrument, and the transfer

must be actually executed. Therefore, where a donor ex-

pressed by letter his intention of relinquishing his share of an

estate, and directed the preparation of a release of the personal

estate, and he died before it was executed, it was held that

his intention, not being perfected, did not amount to a

g^t.f(2)

• 1 MaddocKs Gh. Rep. 176.

>> 1 Dyer. 49, a. S. P.

* Pearson T. PearsoD, 7 Johns. Rep. 26.

s Fink T. Cox, 18 Johns. Rep. 145. Pitts v. Mangum, 2 Bailey's 8. 0. Rep. 688.

S. P.

» Hawkins v. Blewitt, 2 Enp. Rep. 663. Noble v. Smith, 2 Johns. Rep. 52.

' Hooper v. Goodwin, 1 Suianst. Rep. 486. Picot v. Sanderson, 1 Devereauz's If.

<1) It may be constructive. Pope t. Eandolph, 18 Ala. B. Hi. Oarradine v. Collins, 7 S. <&

M. Rep, 42S. Blakey t. Blakey, 9 Ala. R. 891. Anderson t. Baker, 1 Kelly's li. 695.

(i2) So a direction by a creditor to deliver notes to hia debtor, not complied with, ia no re-
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*M0 *Wlien the gift is perfect, by delivery and accept-

ance, it i8 then irrevocable, unless it be prejudicial to

creditors, or the donor was under a legal incapacity, or was
circumvented by fraud. A pure and perfect gift vnter vivos

was also held by the Eoman law to be in its nature irrevoca-

ble ; and yet in that law it was nevertheless revocable for

special reason, such as extreme ingratitude in the donee, or

the unexpected birth of a child to the donor, or when suffi-

cient property was not left Avith the donor to satisfy prior

legal demands.^ The English law does not indulge in these

refinements, though it controls gifts when made to the pre-

judice of existing creditors.

By the statutes of 50 Ed. m. ch. 6, and 3 Hen. VII. ch. 4,

all fraudulent gifts of goods and chattels in trust for the donor,

and to defraud creditors, were declared void ; and by the

statute of 13 Eliz. ch. 5, gifts of goods and chattels, as well as

of lands, by writing or otherwise, made with intent to delay,

hinder and defraud creditors, were rendered void, as against

the person to whom such fraud would be prejudicial. But the

statute excepted from its operation estates or interests in lands

or chattels conveyed or assured honafide and upon good con-

sideration, without notice of any fraud or collusion. (1) The

statute of 27 Eliz. ch. 4, was made against fraudulent convey-

ances of lands to defeat subsequent hona fide purchasers, and

it applies in favour of subsequent purchasers for a valuable

consideration, even in cases of fair voluntary conveyances,

C. Rep. 309. S. P. By the civil code of Louisiana, edited by Upton &. Jennings,

art. 1523, a donation inter vivos, of immovables and choses in action, must be

veiified before a notary and two witnesses, unless it be manual gifts, accompanied

with actual delivery.

* Code, lib. 8. tit 56. De Revocandis Donalionihus, 1. 10. Ibid. 1. 8. Code,

lib. 3. tit. 29. De inoffidosis Donationihts. Puff. Droit des Gens, par Barbeyrac,

torn. ii. 53. n. So, by the civil code of Louisiana, art. 1484, 1485, the donation

would be void if the donor divested himself of all his property, and did not reserve

enough for his own subsistence ; and he cannot deprive his descendants of a certain

portion. Lagrange v. Baire, 1 1 Roh. Lou. R. 302.

lease to the debtor, and tlie notes remain as assets of the estate. Campbell's Estate, T Barr^s

Rep. 100.

(1) In Mebane v. Mebane, the doctrine "was declared, that property cannot be given to a man,

or to another for him, in such manner as to permit him to take the benefit of it, and at the same

time resist the claims of his creditors npon it. 4 Ired. Eq. B. 181.



Lee. XXXVIII.] OF PERSONAL PROPERTY. 55Y

provided they "were purchasers without notice of the Yoluntary

conveyance.'^ These statutes have been re-enacted in New-
York, and with increased checks ;•* and doubtless the prin-

ciple in them, though they may not have been formally or sub-

stantially re-enacted, prevails throughout the United States.<=

All the doctrines of the courts of law and equity, concerning

voluntary settlements of real estates, and the presump-

tions of fraud arising from them, *are applicable to *441

chattels ; and a gift of them is equally fraudulent

and void against existing creditors."^ "Voluntary settlements,

" Vide infra, vol. iv. p. 463.

i" N. y. Revised StaliUes, vol. ii. p. 135. sec. 1. Ibid. vol. ii. p. 137. see. 1. 3. The

provision applies equally to_every species of transfer, and to tilings in action, and

to every cbarge upon lands, goods or things in action ; and not only in favour of

creditors and purchasers, but in favour of the heirs, successors, personal representa-

tives and assignees who represent them. It is even made a misdemeanor to be a

party, or privy to any conveyance or assignment of any interest in goods or things

in action, as well as in lands, with intent to defraud prior or subsequent purchasers,

or to delay, hinder or defraud creditors or other persons. Ibid. vol. ii. p. 690. sec.

3. In Louisiana it is held that the right of a creditor to attack a sale as fraudulent,

made by his debtor to a third person, depends on bis showing he was a creditor

before the date of the act. Lopez v. Bergel, 12 Louis. Rej}. 197. This rule, 1 should

think, was rather too strict for all cases.

The statute in Connecticut agahistfraudident conveyances is distinguished for its

simplicity, precision and brevity. It declares that all fraudulent conveyances of

lands or chattels, and all bonds, suits, judgments, executions and contracts made
with intent to avoid any debt or duty, are utterly void, as against the persons

whose debtor duty is endeavoured to be avoided. Revised Statutes of Contieeticui,

1821, p. 247. The Ohio statute of 1810, and the statute of Illinois of 1827, and of

North Carolina,,by the Revised Statutes of 1837, p. 287, make all such conveyances

equally void as against creditors and purchasers. The statutes of Kentucky of

13th December, 1820, and of February 1st, 1839, render all mortgages and deeds

of trust, real or personal property, unless recorded, void against creditors and

purchasers.

' See infra, vol. iv. p. 462. In Cadogan v. Kennet, Cou<p. 434, Lord Mansfield

observed, that the principles and rules of the common law were as strong against

fraud in every shape, as the statutes of 13 and 27 Eliz. ; and those statutes are

considered as only declaratory of the principles of the common law. Marshall,

Ch. J., in Hamilton v. Russell, 1 Cranch, 316, to the same point. Lord Coke

considered the statute of 13 Eliz. as declaratory of the common law. Oo. Litt. 76.

a. 290. b. It professes to be so. In North Carolina, by act of 1806, all gifts of

slaves are void, unless in writing, signed by the donor, and attested by one sub-

scribing witness, and proved or acknowledged, and registered within one year.

^ Bayard v. Hoflinan, 4 Johns. Ch. Rep. 450. An immoral and corrupt motive

is not essential to render the act fraudulent as to creditors. It is constructively so,
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whether of lands or chattels, even upon the wife and children,

are void in these cases, and the claims of justice precede

those of affection.* The English cases were extensively re-

viewed and considered, in the case of Reade v. Livingston ;^

. nd the doctrine of that case was, that a voluntary settlement

by a person indebted at the time, was fraudulent and void,

as to existing creditors. The conclusion in that case was, that

if the party be indebted at the time of the voluntary settle-

ment, it is presumed to be fraudulent iu respect to such ante-

cedent debts, and that the presumption did not depend upon

the amount of the debts, nor the extent of the property in

settlement, nor the circumstances of the party. There is no

such line of distinction set up or traced in any of the cases.

The attempt would be embarrassing, if not dangerous to the

rights of creditors, and prove an inlet to fraud. The princi-

ple had not only been previously established in the state of

ISTew-Jersey,<= but it has since been recognised by the Supreme
Court of New-York,<* and by the Supreme Court of the

if it necessarily leads to the injury of the creditor. Montgomery v. Tilley, 1 B.

Mojiroe, 157. Huth v. Bank of TJ. S,, in Ch. Louisville, Kentucky, August, 1843.

» This sentiment is strongly inculcated and sententiously expressed by Cicero.

(Z^c Off. 1. 14.) Videndum est igitur, lit ea liberalitate utamur, guce prosit amicis,

noceat nemini. Nihil est enim liberale, quod non idem justuni. But settlements of

personal estates are held in England not be within 27 Eliz. ch. 4 ; and a voluntary

settlement of them by persons not indebted at the time, is good against a subsequent

purchaser for a valuable consideration. 1 Sim. & Stu. 315. And in Bohn v.

Headley, 7 Harr. ct Johns. 257, it was held that a gift of chattels by a father, not

indebted at the time, to his child, by deed, with a provision that the donor was to

retain possession and use for life, was valid under 13 Eliz., and also at common

law, and good against a subsequent purchaser. A gift of a particular chattel,

though the giver be at the time indebted more than he is worth, has been held to

be only presumptive evidence of fi'aud, and not necessarily void. Toulniin v.

Buchanan, 1 Stewards Ala. Rep. 67.

k 3 Johns. Ch. Rep. 481.

« Den V. De Hart, 1 Halsted's Rep. 450.

* Jackson v. Sew-ird, 5 Cowen's Rep. 67. The doctrine of the case of Jackson v.

Seward, as settled in the court of errors, in 8 Cowen's Rep. 406, is not pressed to

the severe extent of holding a voluntary conveyance absolutely void, though there

be a small indebtedness at the time. It is only so under certain circumstances.

The question is one of fraud, in fact, for a jury. See, also, to the same point,

Jackson v. Peck, 4 WendelVs Rep. 300. Hopkirk v. Randolph, 2 Brockenbrough,

132. Van Wyck v. Seward, 6 Paige, 62. The nile in Vermont and Pennsylvania

is to the same effect; and indebtedness, at the time of the voluntary settlement, is

only presumptive evidence of fraud, and the conclusion will depend upon the
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United States ; and it prevails equally in several of the

other states.* A voluntary conveyance, if *niade with *4:42

amount of the debt, and the estate of the settler and other circumstanceg. Bracket

V. Waite, 4 Vermont Rep. 389. Chambers v. Spencer, 5 Watts, 404. Posten v.

Posten, 4 Wharton, i1. In Van Wyck v. Seward, Chancellor Walworth held,

that if a parent makes an advancement to his child, and honestly and fairly retains

in his hands sufficient property to pay all his existing debts, the child -will not be

bound to refund, even though the parent does not pay his debts existing at the

time of the advancement. A voluntary conveyance is not per se fraudulent, even

as against creditors to -whom the grantor was indebted at the date thereof. Bank

of U. S. V. Housman, 6 Paige's Rep. 526.

" Sexton V. Wheaton, 8 Wheaton, 229. Hinde v. Longworth, 11 ibid. 199.

Thompson v. Dougherty, 12 Serg. & Rawle, 448. Parker v. Procter, 9 Mass.

Rep. 390. Bennet v. Bedford, 11 ibid. 421. Meaerve v. Dyer, 4 Oreenleaf's Rep.

52. Hudnall v. Teasdall, 1 M'Cord's Rep. 227. O'Daniel v. Crawford, 4 Dev. N.

G. Rep. 197. Hanson v. Buckner, 4 Dana's K. Rep. 254. Mills v. Morris, 1 Hoff-

man's Oh. Rep. 419. In Hudnal v. Wilder, (4 M'Cord's Rep. 294,) it was held,

that a voluntary deed in favour of a wife or children, was valid against subsequent

purchasers, with notice ; but it was void as to existing creditors, if the donor was

at the same time largely indebted. To the same purpose it was decided in the

court of appeals in South Carolina, in 1830, in Howard v. Williams, that a volun-

tary gift to a child was not necessarily void as to existing creditors, but it would

depend upon cirnimstances ; and that a voluntary gift to a child, if made bona

fide, would be good against subsequent creditors, even without notice of it ; and

that the possession by the donor, if the donee be a child residing with the parent,

was not to be deemed a badge of fraud. Carolina Law Journal, Ko. 2. p. 231.

1 Bailey's Rep. 575. S. C. A very inconsiderable amount of debt existing at the

time would not affect the gift as to existing creditors. Ibid. 585. note. M'Elwee v.

Sutton, 2 ibid. 128. Such a gift is good even against subsequent creditors, with

notice, though the donor retains possession. Madden v. Day, 1 Bailey's Rep. 587.

Cordery v. Zealy, 2 ibid. 205. The English courts seem now inclined to be as in-

dulgent as any of the courts in this country, for, from the language of the judges of

the K. B., in the case of Shears v. Rogers, 3 B. & Adolpli. 362, we are led to infer

that the party must be indebted at the lime to the extent of the insolvency, to ren-

der his conveyance fraudulent within the statute of 13 Eliz. ch. 5. (1) In Massa-

chusetts he need only to be deeply indebted, and not to the extent of insolvency.

Parkman v. Welch, 19 Pick. Rep. 231. The N. T. Revised Statutes, (vol. ii. p. 137.

see. 4,) have relaxed the strictness of the doctrine in the text as to voluntary gifts

and conveyances, by declaring that no conveyance or charge (and the provision ap-

plies equally to lands and chattels) should be adjudged fraudulent as against credit-

ors or pui'chasers, solely on the ground that it was not founded on a valuable con-

sideration. In Louisiana a deed cannot be set aside as fraudulent by a creditor,

who becomes such after the date of the alienation, unless it be proved to have

been made with an intention to defraud future creditors. Hesser v. Black, 17

Mart. Lou. Rep. 96. In Parkman v. Welch, 19 Pick. R. 231, it was held that a

conveyance under the 13th Eliz. c. §, made upon a secret trust and with fraudulent

intent, may be av«ided by suhsequeiit as well as by previous creditors.

(1) Smith V. TeU, 8 Eng. B. 4T0.
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fraudulent views, would seem to be void even as to sub-

sequent creditors ; but not to be so, if there was no fraud in

fact, a

» Reade v. Livingston, 3 Johns. Ch. Rep. 501, 502. Bennet v. Bedford Bank,

11 Mass. Rep. 421. Damon v. Biyant, 2 Piclc. Rep. ill. Howe v. Ward, i

Greenleaf's Rep. 195. Sexton t. Wheaton, 8 Wheat(m,i29. Hinde v. LoDgworth,

11 ibid. 199. Benton v. Jones, 8 Cofln. Rep. 186. Validity is never given in

England to a settlement where the party was largely indebted at the time, and

subsequent creditors have applied for relief. If the deed be set aside as fraudu-

lent against creditors, subsequent creditors are let in. Richardson v. Smallwood, 1

Jacob's Rep. 552. Mr. justice Stoiy, in his Commentaries on Equity Jurispru-

dence, p. 351, draws the conclusion as to the opinion of the master of the rolls in

the case last cited, that indebtedness at the lime was a circumstance presumptive

of a fraudulent? intent. This learned commentator has examined the authorities

on the question {Oom. pp. 343—360) veiy critically, and he comes to the conclu-

sion that the doctrine in the case of Reade v. Livingston is striclissima juris ; and

he evidently settles down upon the conclusion under the statute of 13 Eliz., that

mere indebtedness at the time would not per se establish that a voluntary con-

veyance was void, even as to existing creditors, unless the other circumstances of

the case justly created a presumption offraud, actual or constructive,from th£ con-

dition, state and rank of the parties, and the direct tendency of the conveyance to

impair the rights of creditors. I have no doubt that this is the tendency of the

decisions both in England and America, and that the conclusions of fraud are to be

left as matters of fact to a common jury. The doctrine in Reade v. Livingston,

and of those English chancellors on whom it rested, is, as I greatly fear, too stern

for the present times. If the creditor's claim, at the time of the voluntary convey-

ance, rested in unliquidated damages for a tort, which had not been then ascer-

tained and made certain by a judgment, yet he is entitled to the benefit of his

character as a creditor, as against the conveyance. Fox v. Hills, 1 Conn. Rep. 295.

Jackson v. Myers, 18 Johns. Rep. 425. In Van Wyck v. Seward, in the Court of

Errors of New-York, in 1837,(18 Wendell, 392. 405,) the free, sound and elevated

reflections of Mr. Justice Bronson, on the doctrine in Reade v. Livingston, and in

Jackson v. Seward, 5 Cowen, 67, which followed it, are delivered with elegance

and strength. He thinks that the presumption of a fraudulent intent may be and

ought to be, in cases of that kind, an inference of law ; and he does not construe

the case in 8 Gowen, 406, as contradicting that principle, but concludes that the

court had not advanced a single step towards denying the doctrme of legal fraud,

as laid down in Reade v. Livingston.

In noting the vacillating and contradictory decisions on the point of the validity

of voluntary gifts and conveyances of property by persons indebted at the time, it

is painful to perceive, in so many instances, the tendency to a lax doctrine on the

subiect. The relaxation goes to destroy conservative principles, and to commit

sound wholesome and stern rules of law to the popular disposal and unstable

iudsment of jurors. The very able decision of the Supreme Court of North Caro-

lina in December, 1833, in O'Daniel v. Crawford, iJ)ev. If. C. Rep. 197, stands out

firmly opposed to this enervating infirmity. It has established by argument and

authority, resting on the soundest foundations, the rule that no voluntary convey-

ance of property, even to a child, will be upheld to defeat any creditor existing at
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It has been said by the elementary writers,'' that the sta-

tute of 13 Eliz. does not extend to voluntary settlements of

property which a creditor could not reach by legal process in

case no settlement had been made, such as ohoses in action,

money in the funds, &c. ; and, therefore, that a vo-

luntary *settlement of that species of property must *433

be good against creditors, even if made by an insolvent

debtor. The difficulty of reaching that species of personal

property was discussed and considered in the case of Bayard

V. Hoffman.^ The cases were found to be contradictory, and

the question unsettled : but there appeared to be much good

authority and much strong reason for the opinion that per-

sonal property, not tangible by execution at law, could be

reached by the assistance of a court of equity. Without such

assistance there would be great temptations to fraudulent

alienations ; and a debtor under the shelter of it might con-

vert all his property into stock, and settle it upon his family,

in defiance of his creditors and to theutter subversion of jus-

tice. In Spader v. Davis,'' the court of chancery assisted a

creditor at law to reach personal property which the debtor

had previously conveyed away in trust. That case was af-

firmed upon appeal ;"! and the language of the court of errors

was, that the court of equity would assist a judgment creditor

at law in discovering and reaching personal property which

had been placed in other hands ; and that it made no differ-

the time, however small the amount of the demand It was well observed that

there is not an English case in chanceiy to sustain the gift in such a case ; and this,

I think,was fully shown in the review of the cases in Eeade v. Livingston, mentioned

in the text.

* Atherley on Marriage Seltlements, 220. 1 Roberts on Fraudulent Convey-

ances, i^\, Hi. Ml'. Justice Story, in his Gom. on Equity Jurisprudence, 361,

says that the English doctrine has at length settled down in favour of the proposi-

tion, that in order to make a voluntary conveyance void as to creditors, either ex-

isting or subsequent, it is indispensable that it should transfer property which would

be liable to be taken in execution for the payment of debts.

'' 4 Johns. Ch. Rep. 450.

" 5 Ibid. 280. This decision in Spader v. Davis had important influences on the

jurisprudence of New-York, and may be considered as the origin and foundation in

this countiy of the creditor's bill, to supply the ineflBcacy of the execution at law,

which has made such a conspicuous figure in the subsequent business and practice

in chancery.

* 20 Johns. Rep. 5B4.

Vol. n. 36
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ence whether that property consisted of choses m action, or

money or stock. This disposition of the courts of equity to

lend assistance in such cases, was afterwards checked by the

argument and opinion in DonovcmY. Finn,^ where the chan-

cellor held that the doctrine of equitable assistance to a

judgment creditor at law, to enable him to reach choses in

action of his debtor, was to be restricted to special cases of

fraud or trust ; and that without some such specific ingre-

dient, the case was not of equitable jurisdiction.''

* 1 EopMns' Rep. 59.

' The English equity jurisdiction would seem not to be carried beyond the

doctrine in the case of Donovan v. Finn
;
(Otley v. Lines, 1 Price's Exch. Rep.

274;) but the i\A. Y, Revised Statutes, vol. ii. p. 173. sec, 38, have fortunately

carried to the full extent the principle declared in Spader v. Davis, and given

jurisdiction to the court of chancery to satisfy debts at law out of debts due to the

defendant, or things in action, or property held in trustfor him, after & fierifacias

at law has been returned nulla Jona.and the remedy at law bona fide exhausted.

In Tappan v. Evans, 11 N. H. Rep. 311, the power of the court of chancery to

reach choses in action, in aid and satisfaction of ajudgment at law after the remedy

at law has been exhausted, is discussed and established in the clearest manner

;

and the Assistant Vice-Chancellor, in Storm v. Waddell, 2 Sandf. Ch. R. 494,

showed also veiy satisfactorily, that long before the case of Spader v. Davis, it

was settled law that an unsatisfied execution creditor had a right to resort to

chancery, to compel payment of his judgment debt out of equitable interests and

things in action of the judgment debtor. A creditor's bill will lie in chancery

to collect a public tax assessed out of the equitable interests and choses in

action of a defendant, on the collector's return of no visible property on which

to levy. Supervisors of Albany Co. v. Durant, 9 Paige's Rep. 182. So, in

Ohio, Kentucky, Michigan, Georgia, Pennsylvania, Tennessee, Mississippi, and

probably in other states, a judgment creditor is authorized by statute to seize

and sell on execution, or apply for the aid of chancery powers, to reach choses in

action, stock, property or money in the hands of third persons, or voluntary as-

signees, when the debtor has not property sufficient to satisfy the judgment, which

can.be reached by execution, and the remedy at law has been exhausted. Under

that assistance, equitable interests and choses in action, and interest in joint stock

companies, may be made subject to the payment of judgments at law. Statutes of

Ohio, 1831. Act of Tennessee, 1833. Act of Kentucky, February, 1828. Act of

Georgia, 1822. Purdon's Dig. 368. Sll, 372. Statutes of Connecticut, 1838, p.

65. Hubbard, id. 28. Wright v. Petrie, 1 Smedes <k M. Miss. Ch. R. 252. 895. C.

0. TJ. S. for Michigan, October, 1841, where the court sustained on demurrer a

creditor's bill in chancery against choses in action, Ac. Freeman v. Michigan State

Bank, 1 Walker's Mich. Ch. R. 62. Williams. In Wew-Hampshhe bank notes

may be attached on mesne process, and sold on execution. Spence v. Blaisdell, 1

N. H. Cases, 198. Money may be levied on fieri facias. 1 Bayley'sS. C. Rep. 39.

12 Johns. Rep. 220. So, in Kew-York, bank bills and other evidences of debt,

issued by any moneyed corporation, or by the government of the United States,
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*II. Gifts, casud mortis, hsLYeheenaavibjectot very *444

frequent and extensive discussion in the English

coiu'ts of equity. Such gifts are conditional like legacies

;

and it is essential to them that the donor make them in his

last illness, or in contemplation and expectation of death
; (1)

and with reference to their effect after his death, they are

good, notwithstanding a previous will ; and if he recovers, the

gift becomes void.^ The apprehension of death may arise

and circulated as money ; and in Connecticut all corporate stock may be levied

upon and sold under execution at law without recourse to chancery. iV. Y. Re-

vised Statutes, Yol. ii. p. 366. Revised Statutes of Connecticut, 1821. The New-

York provision in chancery extends to property and things in action held in trust

for the debtor, with the exception of such trusts as have been createdby, andoffunds

so held in trust proceeding from some other person than the defendant himself.

Ibid. p. 174. sec. 38, 39. Vide infra, vol. iv. p. 430. In Kentucky, by statutes of

1821 and 1828, equities of redemption were made subject to sale on execution.

In Maryland, equitable estates are liable to sale under afi.fa.ia the same manner

that legal estates are. M'Mechen v. Marman, 8 Gill cfi Johnson, 58. Butin North

Carolina choses in action cannot be reached by afi.fa. at law, nor by a court of

equity. Pool v. Glover, 2 Iredell, 129. Doak v. Bank of the State, Iredell's Rep.

for June term, 1846, 337. Nor in New-Jersey can trust estates be sold on execu-

tion. The statute of 29 Charles II. ch. 3, on that point, has not been adopted in

New-Jersey. No equitable interest can be levied on and sold on execution at law.

Disborough v. Outcalt, Saxton's If. J. Ch. Rep. 298. In England an equitable in-

terest is not saleable under &fl.fa. Scott v. Scholey, 8 East, 467 ; nor does a court

of equity consider a judgment or execution at law as binding a mere equitable in-

terest. See Bryant v. Perry, 1 Johns. Ch. Rep. 66. Hendricks v.Robinson, 2 ib. 312.

Disborough v. Outcalt, ub. sup. In Mercer v. Beale, 4 Leigh's Rep. 207 . President

Tucker was inclined to the doctrine, in Bayard v. Hoffman, 4 Johns. Ch. Rep. 450,

that where a creditor was in pursuit of his demand, and the debtor transfers his

choses in action, stocks, Ac, to trustees for his benefit, the creditor would be en-

titled to be assisted in equity. In Georgia an equitable interest or a distributive

share is not subject to a sale on execution. Colvard v. Coxe, Dudley's R. 99.

» Swinb. 18. Drury V. Smith, 1 P. Wms.idi. Blount v. Burrow, 1 Vesey,jun.

546. Sir L. Shadwell, in Edwards v. Jones, 7 Simons, 325. S. C. 1 Mylned Craig,

226. "Wells V. Tucker, 3 Bimiey's Rep. 366. In Nichlar v. Adams, 2 Wliarton,

17, it was held not to be indispensable to a valid donatio causd mortis, that it

should be made in extremis like a nuncupative will. The Ch. J. defined it to be a

conditional gift depending on the contingency of expected death, and that it was
defeasible by revocation, or deliverance from the peril. To constitute a donatio mor-

tis causa the circumstances must be such as to show that the donor intended the

gift to take effect if he should die shortly afterwards, but that if be should recover,

the thing should be restored to him. (2)

(1) Barker t. Barker, 2 (fratt. R. 344. Grattan v. Appleton, 8 Story's R. T55.

(2) HeDb V. Hebb, 5 GUVs R, SOT. Chevalier v. Wilson, 1 Texas B. 161.
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from infirmity or old age, or from external and anticipated

danger.*

The English law on the subject of this species of gift is de-

rived wholly from the civil law. Justinian was justly appre-

hensive of fraud in these gifts, and jealous of the abuse of

them, and he required them to be executed in the presence of

five witnesses. We have not adopted such precautions;

though it has been truly declared that such donations amount

to a revocation jpro tcmto of written wills ; and, not being sub-

ject to the forms prescribed for nuncupative wills, they were

of a dangerous nature. By the civil law, they were reduced

to the similitude of legacies, and made liable to debts, and to

pass for nothing, and to be returned if the donor recovered

orrevoked the gift, or if the donee died first.'' It was a disputed

point with the Koman civilians, whether donations ccmsd

mortis resembled a proper gift or a legacy. The final and

correct opinion was established, that a gift inter vivos was ir-

revocable ; but that a gift causa mortis was conditional

*M5 and revocable, (1) and ofa *testamentary character, and

made in apprehension of death. <= The first case in the

English law on the subject of gifts causa, mortis, was that of

Jbnes'r. Shelby,m 1710,d in which the lord chancellor ruled

that a donatio causa mortis was substantially a will, with a

like revocable character during the life of the donor. After-

wards, in Drury v. SmitJi,^ a pei-son, in his last sickness, gave

a one hundred pound biU to a third person, to be delivered

to the donee if he died ; and this was held to be a good gift,

and Lord Hardwicke subsequently^ approved of that deci-

» Dig. 39. 6. sec. 8, 4, 6, 6.

' Inst. 2. 7. 1. Code, 8. 58. 4.

« Dig. 39. 6. 2 and 27. Inst. 2. 7. 1. Vide Dig. lib. 39. tit. 5. De Donationi-

hus and tit. 6. De mortis causa Donationibus, for the Roman law at large on the

subject By the Lex Cincia, A. XT. 0. 550, a donation above 200 solidi was not

valid, unless accompanied with delivery.

^ Free, in Gh. 300. In Hambrooke v. Simmons, 4 RusselVs Rep. 26, it was left

as a doubtful point whether a donatio mortis causd be avoided by the making of

a subsequent will.

e 1 P. Wms. 404.

' 8 Ath. Rep. 214.

(1) Parker t. Marston, S7 ilame E. 196.
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sion. In Lcmson y. Lawson,^ and in Miller v. Mill&r^ a de-

livery to tlie wife as donee was held good ; but in the last

case it was held, that a note of hand not payable to bearer,

and being a mere chose in action, to be sued in the name of

the executor, did not pass by delivery, or take effect as a gift

coMsa Tnortis." The delivery of bank notes, which circulated

as cash, was held at the same time to be a valid donation

;

and the same point has been since established.^

But the case of Wwrd v. Turner,^ was that in which the

whole doctrine was, for the first time, fully and profoundly

examined in the English court of chancery ; and Lord Hard-

wieke gave to the subject one of his most elaborate and

learned investigations. He held, that actual delivery was in-

dispensable to the validity of a gift ccmsd mortis, and that a

delivery to the donee ofreceiptsfor South Sea annuities

*wa8 not sufficient to pass the property, though it was *4A6

strong evidence of the intent. The delivery of the re-

ceipt was not the delivery of the thing. He examined very

accurately the leading texts of the civil law, and the commen-
tators on the point, and concluded, that though the civil law

did not require absolute delivery of possession in every kind

of donation causa mortis, that law had notbeen received and

adopted in England in respect to those donations, only so far

as the donations were accompanied with actual delivery. The
English law required delivery throughout, and in every case.

In all the chancery cases, delivery of the thing was required,

and not a delivery in the name of the thing. In Jones v.

Shelby, a symbol was held good ; but that was in substance

the same as delivery of the article, and it was the only case

in which such a symbol had been admitted. Delivery of a
symbol in the name of the article was not sufficient. The
delivery of the receipts was merely legatory, and amounted

• 1 P. Wms. 440.

' 3 Md. 356.

" The same point as that in Miller v. Miller was decided the same way, in

Bradley v. Hunt, 5 Gill & Johnson, B4, in the case of a promissory note payable

to the husband's order. It would have been otherwise if the note had been payable

to the bearer.

^ Hill V. Chapman, 2 Bro. Oh. Rep. 612.

« 2 Ves. 431.
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to a minctipatiTe will, and was a breach of the statute of

frauds.

Symbolical delivery is very much disclaimed by Lord

Hardwicke in this case, and yet he admits it to be good when
it is tantamount to actual delivery ; and in Smith v. Srmth,^

it was ruled that the delivery of the key of a room contain-

ing furniture, was such a delivery ofpossession of the furniture

as to render the gift causa mortis valid. Ch. J. Gibbs said

that was a confused case ; but the efficacy of delivery, by
means of the key, was not a questionable fact.

The doctrine of this species of gift was afterwards discussed

with ability and learning in Tate v. Milbert.^ Lord Lough-

borough pressed the necessity of actual delivery to the efficacy

of such gift, except in the case of a transfer by deed or writ-

ing. He held, that where a person, in his last sickness, gave

the donee his check on his banker for a sum of money, pay-

able to bearer, and he died before it was realized,

*44:7 *it was not good as a donatio causa mortis ; for it was

to take effect presently, and the authority was revoked

by his death. He likewise held, that where the same person,

at the same time, gave to another donee his promissory note

for a sum of money, that was not good as such a gift, for it

was no transfer of property. So, where a person, supposing

himself to be in his last sickness, caused India bonds, bank

notes and guineas, to be sealed up and marked with the name

of the donee, with directions to have them delivered after his

death, and still retained possession of them, it was held<= that

there was no delivery ; and the act was void as a gift ca/usd

mortis / for there must be a continuing right of possession in

the donee until the death of the donor, and he may revoke

the donation at any time before his death.'' (1)

* Btr. Rep. 955.

k 2 Ves.jun. 111. 4 Bro. Ch. Rep. 286.

» Bunn V. Markham, 7 Taunt. Rep. 224.

' Hawkins v. Blewitt, 2 Esp. N. P. Rep. 663. S. P. In the case of the Roman

(1) It is said, in Miller v. Jeffress, 4 Gratt. B. 472, that delivery is indispensable—delivery of

the thing, or of the means of getting possession, or, if it be a choae in action, of the instrument

by which it may be reduced to possession. An after-acquired possession, or a previous and con-

tinuing possession, though by authority of the donor, is insuilicient. Dole t. Lincoln, 81 Maiiie

S, 43i. Huntington y. Gilmore, 14 Sari. E. 243. Gongh v. Tindon, S Eng. L. & H. B. 50T.

Contra, Moore t. Darton, 7 Mg. L. & E. B. 134.
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The cases do not seem to be entirely reconcilable on the

subject of donations of choses in action. A delivery of a note,

as we have seen, was not good, because it was a mere chose

in action ; and yet, in Snellgrove v. BaMey,^ the gift of a

bond causa mortis was held good, and passed at equitable in-

terest ; and Lord Hardwicke afterwards, in the great case of

Ward V. Turner, said he adhered to that decision ;
and the

same kind of gift, as well as the gift of a promissory note

causa mortis, has been held in this country to be valid. The

distinction made by Lord Hardwicke between bonds and biUs

of exchange, promissory notes and other choses in action,

seems now to be exploded in this country, and they are all

considered proper subjects of a valid donation causa mortis

as well as inter vivos. ^ (1)

Catholic Church v. Miller, lY Martin's Zouis. Rep. 101, it was held that a legacy

of 80 much money in a drawer, was only good for the sum found there at the death

of the testator.

' S Atk. Rep. 214.

' "Wells V. Tucker, 3 Binney's Rep. 366. Borneman v. Sidlinger, 15 Maine Rep.

429. Wright T. Wright, 1 Oowen's Rep. 598. Constant v. Schuyler, 1 Paige's

Rep. 318. Parker v. Emerson, Sup. Court, N. Y. 1846. 7'he Law Reporter for

June, 1846. Brunson v. Brunson, 1 Meig's Tenn. Rep. 630. Parish v. Stone, 14

Pick. 20Y. This last case overrules the one from Gowen, so far as it applies to the

donor's own promissory note payable to the donee, and which cannot be the sub-

ject of a donatio causd mortis. It has been a debatable question whether a bond

and mortgage could pass by delivery as a donatio causd mortis. In Duffield v.

Elwes, 1 Sim. & Stu. 239, it was held that a mortgage could not be so given, and

that the bond did not also pass. The reason assigned was, that it was not a gift

completed, inasmuch as the moi'tgagor had a right to resist the payment of the

bond without the reconveyance of the estate ; and the donor of the bond was not

to be compelled to complete his gift by such conveyance. But this case was after-

wards reversed ; and the delivery of the mortgage, as creating a trust by operation

of law, was good as a doiiatio causd mortis, 1 Bligh's Rep. 49'7. This principle

(1) In ^euo-Yorh, after a most complete and elaborate discussion, it has been held that the

executory promise of a donor, i. e., his own draft upon a third party, not accepted, in favour of

the donee, and intended as a donatio causd mortis, is not valid as such, and no action can be

maintained upon it against the representatives of the donor.

If the instrument executed by the donor would operate as an assignment or transfer of his

funds in the hands of a third person, it migU be good as a donatio acmsd Tnortis. Harris v.

Clarke, 2 Bari. S. C. B. 94 S. 0. 8 Ooimt. B. 98. "Wright v. "Wright, cited in the note, m^ra,
is overruled.

It has been held in Con/necHout that the promissory note of a tJiird person, though not pay-

able to bearer, nor so indorsed as to transfer the legal title by delivery merely, may be the sub-

ject of a donatio oa/usd mortis. Brown v. Brown, 18 Conn. B. 410 ; and see Craig v. Craig, 1

Bari. Oh,. B. T8. IIT, 118. See, also. Smith v. Kittridge, 21 Vermont B. 288. Bouts v. EUis, 21

Eng. L. & E. B. 33T.



568 OF PERSONAL PEOPERTT. [Part V.

*M8 *By the admirable equity of tlie civil law, donations

coMsa mortis was not allowed to defeat the just claims

of creditors ; and they were void as against them even with-

out a fraudulent intent. * It is equally the language of the

modem civilians and of the English law, that donations can-

not be sustained to the prejudice of existing creditors.''

was also admitted in Hurst v. Beach, 5 Madd. Ch. Rep. 361, and a delivery of a

bond and moi-tgage, as a donation mortis causd, held valid. So, also, in Duffield

V. Hicks, 1 Donc's N. 8. 1, bond and mortgage securities were held to be capable

of a good delivery as a donatio causd mortis. They raise a trust by operation

of law, and the heir or executor is bound to give efifect to the intent of the

donor.(l) These decisions are subject to the objection, that they go veiy much

to impair the provision in the statute of frauds, which avoids parol grants and

assignments in trust. The requisites of a valid donatio mortis causd are well col-

lected in a learned note to the case of Walter v. Hodge, 2 Swanston, 106, where it

is stated and proved that it reqnii'es delivery of the pi'operly or the documentary

evidence of it—that it is revocable by the donor—that it is revoked by the death

of the donee during his life—that it is subject to the claims of creditors, and that,

on the death of the donor, the property vests absolutely in the donee, and no pro-

bate is required, and the wife may be that donee.

* Dig. 39. 6. 17.

•> Voet, Com. ad Pand. 39. 5. sec. 20. Pothier, Traitl des Donations entre Vifs,

sec. 3. art. 1. sec. 2. Toullier, Droit Civil Franpais, tom. v. p. 733. Smith v.

Casen, cited in 1 P. Wms. 406, note.

(1) Erinkerlioffv. Lavrrence, 2 Sang/. Ch. B. 400.



LECTUEE XXXIX.

OF CONTEAOTS.

In entering upon so extensive and so complicated a field of

inquiry as that concerning contracts, we must necessarily

confine our attention to a general outline of the subject; and

endeavour to collect and arrange, in simple and perspicuous

order, those great fundamental principles which govern the

doctrine of contracts, and pervade them under all their modi-

fications and variety.*

I. Of theparties thereto.

An executory contract is an agreement of two or more per-

sons, upon sufficient consideration, to do or not to do

a particular thing. i>
' *The agreement is either under *450

seal or not under seal. If under seal, it is denominated

» The latest and best Practical Treatise in the English law on the Law of Con-

tracts not under Seal, is the ooe under that title by Mr. Chitty; and the Philadel-

phia edition of 1 834 ia much improved by notes and references to American cases,

by Francis I. Troubat, Esq., of the Pennsylvania bar. A Treatise on the Law of
Contracts, and Rights and Liabilities of Contracts, by G. G. Addison, of the Inner

Temple, in two volumes, has since appeared, and is full and very comprehensive,
'• 2 Blacks. Com. 442. Flowd. Rep. IT. a. Com. Dig. tit. Agreement, l.A.

The definition of a contract in the English law is distinguished for neatness and

precision. The definition in the Code Napoleon,'So. 1101, is more diiiuse. "A
contract," says that code, "is an agreement by which one or more persons bind

themselves to one or more others, to give, to do, or not to do some thing." This

definition is essentially the same with that in Pothier, Traite des Oblig. Ho. 3. A
contract, says Ch. J. Marshall, 4 Wheaton, 197, is an agi-eement in which a party

undertakes to do, or not to do, a particular thing. An able writer on contracts, in

the American Jurist for October, 18S8, prefers this definition, which drops the

word " consideration," to that of Blackstone. But as an agreement, valid in law,

necessarily requires parties, a sufficient consideration and an object, all these

essential members of the definition ought to be stated, or the definition is imperfect.

A sufficient consideration is in the purview of the English law essential to the
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a specialty, and if not under a seal, an agreement by parol

;

and the latter includes equally verbal and wiitten contracts

not under seal.=- The agreement conveys an interest either

in possession or in action. If, for instance, one person sells

and delivers goods to another for a price paid, the agreement

is executed, and becomes complete and absolute ; but if the

vendor agrees to sell and deliver at a future time, and for a

stipulated price, and the other party agrees to accept and pay,

the contract is executory, and rests in action merely. There

are also express and implied contracts. The former exists

when the parties contract in express words, or by writing ;'

and the latter are those conti-acts which the law raises or pre-

sumes, by reason of some value or service rendered, and be-

cause common justice requires it.

Every contract, valid in law, is made 'beiyr&QVi pwrties hav-

ing sufficient understanding, and age, and freedom of will,

and of the exercise of it, for the given case. (1) "We have al-

ready considered how far infants and married women are

competent to contract. The contracts of lunatics are gene-

rally void from the period at which the inquisition finds the

legal obligation of a contract ; and the only difference between simple contracts

and specialties is, that in the latter the consideration is presumed, and so strongly

that the obligor is estopped, by the solemnity of the instrument, from averring a

want of consideration. See infra, p. 464, note. In the Partidas, part 5. tit. 11,

law 1, a promise is defined to be "a verbal agi-eement, mutually entered into be-

tween men, with an intention to obligate themselves, the one to the other, to give

or to do a certain thiug agreed upon." (2) See the translation of the Partidas on

Contracts and Sales, by Messrs. Moreau & Carlton, H"ew-Orleans, 1820. The Par-

tidas is the principal code of the Spanish laws, compiled in Spain, under the reign

of Alphonso the Wise, in the middle of the 13th century; and it is declared by

the translators to excel every other body of law in simplicity of style and clearness

of expression. It is essentially an abridgment of the civil law ; and it appears to

be a code of legal principles, which is at once plain, simple, concise, just and

unostentatious to an eminent degree.

' Eann v. Hughes, Term Rep. 350, note. Ballard v. Walker, 3 Johns. Oas. 60.

(1) A leaa degree of intellect will suffice to make a will than to make a contract, yet something

more is required than mere passive memory. Converse v. Converse, 21 Vermont M. liS. See

Warring v. Warring, 12 Jurist Sep. 1848, p. 947, for an interesting discussion of the nature and

degrees of insanity. Lord Brougham thinks that it is erroneous to suppose that a mind estab-

lished to be partially insane, can be really sound on any subject.

(2) No action will lie on a covenant by C. to pay a ^um of money to A., B. and C, or the sur-

vivors or survivor of them, on their joint account Faulkner v. Lowe, 2 Wela. E. & Oor. Hep.

595,
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lunacy to have commenced. =>• But the inquisition is not con-

clusive evidence of the fact; and the party affected by the al-

legation of lunacy may gainsay it by proof, without first tra-

versing the inquisition. •> In the case oi Baxter v. The Earl

ofPortsmouth, the K. B. went quite far towards anni-

hilating the plea of lunacy in the case of fair *deal- *451

ing ; for they held that the inquisition of lunacy was

not admitted to form any defence, on the ground that the

goods furnished by the tradesman were suitable to the condi-

tion of the defendant, and that he had no reason to suppose

that the defendant was a lunatic." So, in Niell v. Iforley,'^

the master of the roUs held, that a court of equity would not

interfere to set aside a contract overreached by an inquisition

of lunacy, if it was fair, and made without notice of the de-

rangement. « (1)

The general rule is, that sanity is to be prestimed until the

contrary be proved ; and, therefore, by the common law, a deed

made by a person non -compos is voidable only, and not void

;

and when an act is sought to be avoided, on the ground of

mental imbecility, the proof of the fact lies upon the person

who alleges it. On the other hand, if a general mental de-

rangement be once established or conceded, the presumption

is shifted to the other side, and sanity is then to be shown, f

* Attorney-General v. Parkhurst, 1 Oh. Oas. 112.

i" Sei-gason v. Sealey, 2 Atk. Rep. 412. Faulder v. Silk, 3 Camph. K P. Rep.

126. Baxter t. Earl of Portsmouth, 5 Barnw. & Cress. lYO. S. C. Y Dow. &
Ryland, 614. 2 Oarr. & Payrw, 178. Den v. Clark, 6 Halsted's Rep. 217.

' See, also, to S. P., Brown v. Jodrell, 3 Oarr. & Payne, 30.

i 9 Tes. 478.

" The fenglieh act of August 4, 1845, contains judicious and humane provisions,

relative to the care and treatment of lunatics.

f Swinb. part 2. ch. 3. sec. 4. 7. Attorney-General v. Parnther, 3 Bro. 441.

Lord Erskine, in White v. Wilson, 13 Ves. 88. Jackson v. Vandusen, 5 Johns.

Rep. 144. Ballew v. Clarke, 2 Iredell's N. 0. Rep. 23. AUis v. Billings, 6

Metcalf, 415.

(1) A fair and tonajide executed contract, made with a lunatic apparently of sound mind,
and not known to be otherwise, and of which he has taken the benefit, if the parties cannot be
placed in statu quo, cannot be set aside by him or his representatives. Molten v. Camrons, 12

Jurist Hep. p. 800, ed. 184S. The wife of a lunatic may pledge his credit for necessaries. Eead
V. Legard, 4 Ihg. L. & E. B. 523. A lunatic might be arrested, at common law, in a civil suit.

Bush T. Pettibone, 4 Cormt. It. 300, Person v. Warren, 14 Barb. B. 488. After inquest and the

appointment of a committee, all contracts by the lunatic are absolutely void. Fitzhugh v. Wil-
cox, 12 .BarJ.iJ. 235.
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The party himself may set up as a defence, and in ayoidance

of the contract, that he was non compos mentis when it was
alleged to hare been made. The principle advanced by Lit-

tleton and Coke,a that a man shall not be heard to stultify

himself has been properly exploded, as being manifestly ab-

surd and against natural justice.''

The rule formerly was, that intoxicationwas no excuse, and

created no privilege or plea in avoidance of a contract ;"= but

it is now settled, according to the dictate of good sense and

common justice, that a contract made by a person so desti-

tute of reason as not to know the consequences of his con-

tract, though his incompetency be produced by intox-

*452 ication, *is void-ii This question was fully and ably

considered in Barratt v. Buxton ^^ and it was de-

cided that an obligation, executed by a man when deprived

of the exercise of his understanding by intoxication, was
voidable by himself, though the intoxication was voluntary,

' lAttUlon, sec. 405. Beverley's Case, 4 Co. 123. Co. Litt. 247. a.

•> F.N.B. 202. D. Yates v. Boen, Sir. Rep. 1104. Lord Holt, in Cole v.

EflbiDs, JBuUer's N. P. 172. Webster v. Woodford, 3 Day's Rep. 90. Grant v.

Thompson, 4 Conn. Rep. 203. Mitchell v. Kingman, 5 Pick. Rep. 431. Rice v.

Peet, 15 Johns. Rep. 503. Ballew v. Clarke, 2 IredelVs N. C. Rep. 23. In Baxter

V. Earl of Portsmouth, supra, p. 460. n. c, Littledale, J. said that a specialty

might be avoided by plea of lunacy, if, at the time it was executed, the defendant

was non compos mentis; but that the rule did not apply to the case of necessaries

supplied to a person insane on some particular subject and sound on others, though

found by inquisition to have been of unsound mind when the contract was made.

And in Brown v. Jodrell, 3 Carr. d; Payne, 30. S. C. 1 Moody <So Malkin, 105,

Lord Tenterden would not allow a defendant to stultify himself in an action of

assumpsit for work and labour, unless he could show imposition in consequence of

mental imbecility. The point, whether unsound mind could be a defeflce in the

case of an unexectfted contract, was expressly waived in the case of Baxter v.

Earl of Portsmouth. The rule allowing defendant to stultify himself by plea,

seems now to be confined to specialties.

' Co. lAtt. 247. a. Johnson v. Medlicott, cited in 3 P. Wms. 130.

4 Lord Holt, in Cole v. Robins, BuUer's N. P. Rep. 172. Lord Ellenborough,

in Pitt V. Smith, 3 Campb. Rep. 33. 1 Starkie's N. P. Rep. 126. Sir William

Grant, in Cooke v. Clayworth, 18 Ves. 12. Wade & Massay v. Colvert, 2 Mill's

Conn. Rep. 27. Ring v. Huntington, 1 ib. 162. Foot v. Tewksbury, 2 Vermont

Rep. 97. Prentice v. Achorn, 2 Paige's Rep. 30. Burroughs v. Richman, 1 (freen's

N. J. Rep. 233. Hari'ison v. Lemon, 3 Blachf. Ind. Rep. 51. Hotchkiss v. Fort-

son, 7 Yerger, 67. Gore v. Gibson, 13 Meeson & Welsby, 623.

= 2 Aiken's Vermont Rep. 167. Hutchinson v. Tindall, 1 Green's N. J. Ch,

Rep. 357. S. P.
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and not procured through the circumvention of the other

party.!' (1)

Imbecility of mind is not sufficient to set aside a contract

when there is not an essential privation of the reasoning fa-

culties, or an incwpacity of understanding, and acting with

discretion in the ordina/ry affairs of life. This incapacity is

now the test of that unsoundness of mind which will avoid a

deed at law. The law cannot undertake to measure the vali-

dity of contracts by the greater or less strength of the under-

standing ; and if the party be convpos mentis, the mere weak-

ness of his mental powers does not incapacitate him.'' Weak-
ness of understanding may, however, be a material circum-

stance in establishing an inference of unfair practice of impo-
sition ; and it will naturally awaken the attention of a court

ofjustice to every unfavourable appearance in the case.<= Nor
is a person bom deaf and dumb to be deemed absolutely non
compos mentis, though by some of the ancient authorities he
was deemed incompetent to contract. i^ The proposition would
seem to be a reasonable one, that every such person

was *primafacie incompetent, inasmuch as the want *453

of hearing and speech must exceedingly cramp the

powers, and limit the range of the human mind. But it is

* DiTinkenness rendered a contract void by the civil law. Fothier, Traite des

Ohlig. 49. ffeinecc. Mm. Juris. Nat. 1. 14. sec. 329. The rule in equity is, that

the court will not interfere to assist a person on the ground merely of intoxica-

tion ; but if any unfair advantage has been taken of the person's intoxication it

will render all proper aid. Cooke v. Clayworth, 18 Vesey, 12. Hutchinson v.

Tindall, 1 Green's N.J. Rep. 35T. Crane v. Conklin, Saxton's N.J. Oh. Rep.
346. Cooke v. Clayworth, 18 Vesey, 12. Dealing with person-s non compos is evi-

dence of fraud
;
but if the evidence of good faith is full, and the contract beneficial

to the infii-m person, the court of chancery will not interfere. Jones v. Perkins 5
B. Monroe, 22Y.

'' Osmond v. Fitzroy, 3 P. Wms. 129. Lord Hardwicke, in Bennett v. Vade 2

Atk. Rep. 324. Ball v. Mannin, 1 Bovfs N. S. Rep. 380.

' Blachford v. Christian, Knapp's Rep. on Appeals, vol. i. p. 73.

^ Brower v. Fisher, 4 Johns. Ch. Rep. 441. Braclon, de Exceptionihun, lib. 5.

ch. 20. Fleta, lib. 6. ch. 40. Bro. tit. Escheat, pi. 4. The civil law also held such
afflicted persons to be fit subjects for a curator or guardian. Inst. 1. 23 24. Ibid.

2. 13. 3. Vinnius & Ferriere, h. t

(1) In Gore v. Gibson, cited supra, n distinction is taken between an express and implied
contract. In the latter, as for money had and received, necessaries flirnished, &C) drunkenness
may be no defence.
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well known, by numerous and affecting examples, that per-

sons deprived of the faculty of speech and the sense of hear-

ing, possess sharp and strong intellects, susceptible of exten-

sive acquirements in morals and science.^

If the contract be entered into by means of violence offered

to the will, or under the influence of undue constraint, the

party may avoid it by the plea of duress ; and it is requisite

to the validity of every agreement, that it be the result of a

free and hona fide exercise of the will.*" If a person be under

an arrest for improper purposes, without a just cause, or

where there is an arrest for a just cause, but without lawful

authority, he may be considered as under duress. The gene-

ral rule is, that either the imprisonment or the duress must
be tortious and without lawful authority, or by an abuse of

the lawful authority to arrest, to constitute duress by impri-

sonments. <= Kor will a contract be valid if obtained by mis-

representation or concealment, or if it be founded in mistake

as to the subject matter of the contract. But the distinctions

under this head will be considered at large in a subsequent

part of the lecture.

» Mr. Justice Stoiy, in his Cmnmenlaries on Equity Jurisprudence, pp. 227—245,

, has fully discussed the question, and examined the authorities both in the English

and the civil law, which bear on it, respecting the relief afforded in equity against

contracts and other acts of persons wholly or partially non compos mentis.

^ By the Scots law, force and fear annul engagements, when they are such as to

ehake a mind of ordinary firmness. BdVs Principles of the Law of Scotland, p. 5.

Fear of unlawful imprisonment will constitute a case of duress per minas, and

avoid a contract. Co. Litt. 253. 6. 2 Inst. 483. Forshay v. Ferguson, 5 HilVs

N. r. Rep. 154.

« NichoUs V. Nicholls, 1 Atk. 409. Thompson v. Lockwood, 15 Johns. Rep. 259.

Watkins v. Baird, 6 Mass. Rep. 511. Stouffer v. Latshaw, 2 Watts' Perm. Rep.

165. Richardson v. Duncan, 3 N. H. Rep. 508. This last case states, that even an

an-est for a just cause and under lawful authority, may amount to duress, if done

for unlawful purposes. 5 Hill's N. H. Rep. 167. S. P. There is a material dis-

tinction between duress of the person and duress of goods, and the latter will not

render an agi'eement void. Skeate v. Beale, 11 Adolp. & Ellis, 983. Powell, J.,

in 11 Mod. 201. But though a man may not avoid his bond procured by an ille-

gal distress of his goods, Mr. Justice Bronson had no doubt that a contract procured

by threats and the fear of batteiy, or the destruction ofproperty, might be avoided

on the ground of duress. Forshay v. Ferguson, sup.{\)

(1) Payments made in case of duress of personal property may be recovered back. Fleetwood

V. City of New-York, 2 Sandf. S. C. B. 475. Harmony v. Bingham, 1 Ihier R. 229. See, also.

Gates V. Hudson, 6 Eng. L. & E. JR. 469. Mayor of Baltimore v. I.efferman, 4 GiU. B. 428,
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II. The lex loci as to contracts.

Questions have frequently arisen on the effect to be given

to foreign laws, when brought into view in discussions con-

cerning personal rights and contracts. The inquiry is, how
are contracts made abroad to be construed, and in what man-

ner and to what extent are they to be enforced and dis-

charged, when the law of the country in which they were

made, and the law of the country in which performance is

sought, are in collision ? The subject forms a second-

ary branch of the *law of nations ; and the rules by *454

which such questions are governed are founded on

the principles of general jurisprudence, and are incorporated

into the code of national law in all civilized countries. It is

sometimes called private international law, and it exists not

strictly ex jure gentium, but rests on the eomitas gentium.

But if one independent state allows commercial intercourse

and contracts between its citizens and those of another, the

rights of the parties and the relation between them would

seem to have a higher claim than that of mere comity ,^—

a

claim of justice, though perhaps of imperfect obligation under
the laws of independent states within their own territories.

The principal events which produce a conflict in respect to

personal rights and the distribution of property between the

laws of the country where the judicial discussions arise and
the laws of the place of the party's domicil, ar6 marriage,

death, bankruptcy and the application of remedies. We
have already adverted to the subject, (though necessarily in

the brief manner which the nature of the present undertaking

required,) in respect to the effect of foreign suits and judg-

ments;^ and in respect to marriage, i" divorce, = infancy, <i as-

signments in bankruptcy, •= the discharge of insolvent debtors^

and the distribution of intestates' estates, ff A further view of

* Supra, p. 118.

> Supra, pp. 91. 183, 184.

= Supra, pp. 106—118.
' Supra, p. 233.

« Supra, pp. 404—408.

f Supra, pp. 392, 393.

s Supra, pp. 61. 428—434. Those universal personal qualities which tie laws

of all civilized nations consider as essentially affecting the capacity to contract, as
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the doctrine will be useful, and cannot fail to be interesting

to the student, in its application to contracts at large ; for

questions arising on the ex-territorial operation of statutes,

usages and judicial decisions, are becoming frequent and de-

licate topics of discussion in our American law.

A contract, valid by the law of the place where it is made,

is, generally speaking, valid everywhere jure gentium^ and

by tacit assent. The lex lod coni/ractus controls the nature,

construction and validity of the contract ; and on this broad

foundation the law of contracts, founded on necessity and

commercial convenience, is said to have been originally es-

tablished, s^ If the rule were otherwise, the citizens of one

country could not safely contract, or carry on commerce, in

the territories of another. The necessary intercourse of

*455 mankind requires *that the acts of parties, valid where

made, should be recognised in other countries, pro-

vided they be not contrary to good morals, nor repugnant to

the policy and positive institutions of the state.''

The doctriae of the lex lod is replete with subtle distinc-

tions and embarrassing questions which have exercised the

skill and learning of the earlier and most distinguished civil-

ians of the Italian, French, Dutch and German schools, in

their discussions on highly important topics of international

law.'= These topics were almost unknown in the English

majority and minority, maniage or celibacy, sanity or lunacy, &.C., ai-e regulated by

the lex domicilii, and travel with parties wherever they go, as see post, p. 456.

» Ex hoc jure gentium omnes pene contractus, introducti sunt—msm exigente et

humanis necessitatibus. hut. 1, 2. 2. Pardessws, Droit commercial, torn. v. p. 1482.

Trasher v. Everhart, 3 Oill & Johns. 234. Pickei-ing v. Fisk, 6 Vermont Rep. 102.

Story's Com. on the Conflict of Laws, pp. 201, 202. Rectores imperiorum id comiter

agunt ut jura eujusgue populi intra terminos ejus exercita, teneant vhique suam

vim, quatenus nihil potestati autjuri alterius imperantis ejusgue dvium pri^udica-

iur, Suber, de Conflictu Legum, tit. 3. see. 2.

•> This principle of public law, says TouUier, {Droit Civil, torn. x. art. 80. n.) is

well explained and enforced by M. Bayard, in the Nouvelle Collection de Jurispru-

dence, torn. ix. "759, and which he undertook in conjunction with M. Camus.

« Among a host of jurists who have displayed the^- research and acuteness on

these subjects, the most pre-eminent are, Dumoulin, d'Argentre, Burgundus, Roden-

burgh, P. & J. Voet, Boullenois, Bouhier and Huberus ; and their respective doc-

trines, preteDsions and merits were critically and ably examined by Mr. Livermore,

of New-Orleans, in his Dissertation on Personal and Real Statutes, published in

1829 a work which is very creditable to his learning and vigorous spirit of in-
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courts, prior to the time of Lord Hardwicke and Lord Mans-

field ; and tlie English lawyers seem generally to have been

strangers to the discussions on foreign law by the celebrated

jurists in continental Europe. "When the subject was intro-

duced in Westminster Hall, the only work which attracted

attention was the tract in Huber, entitled De Conjlictu Legum,

and which formed only a brief chapter in his voluminous

Prelections ontheRomanLaw ; andyetit appears thatthe very

great diversity of laws and usages in the cities, provinces and

states of Germany, Holland and France, had produced far

more laborious investigations on the subject.* Li the

works of the civilians on *the continent of Europe, the *456

application of the law of domicil or the lex loci on the

one hand, and the lexfori or rei sitm on the other, is made to

depend on the distinction between real and personal statutes.

According to the understanding of an American lawyer, a

statute means an express act of the legislature of the country

;

but the jurists, educated in the schools of the civil law, apply

the term statute to any particular municipal law or usage,

though resting for its authority on judicial decisions or the

practice of nations. A personal statute is a law, ordinance,

regulation or custom, the disposition of which affects the per-

son, and clothes him with a capacity or incapacity, which he

does not change with every change ofabode : but which, upon

qniiy. A curious fact is mentioned by Mi-. Robertson, in his !n-eatise on the Law
of Personal Succession. He says, that of the ninety-one continental writers on the

subject of the Conflict of Laws, quoted or referred to by the American jurists,

Livermore and Story, a large proportion of them was not to be found in the public

law libraries in London, but all of them, except six, were to be met with in that

admirable repertory of books of law, the library of the faculty of advocates in

Edinburgh. Mr. Livermore, while a practising lawyer in New-Orleans, had col-

lected from continental Europe most of those rare worlis as part of his valuable

law libraiy, and which libraiy he bequeathed by will to Harvard University, in

Massachusetts.

- The foreign treatises of most interest on the doctrine of the lex loci, in addition

to that of Huber, are understood to be Rodenburgh's Tractalus de Jure quod Ori-

tur ex Statutorum Diversitate, P, Voet's De Statutis Eorumque concursu, Hertius'

De Collissione Legum, and G. G.Titius'-De Oonfiiclu Lcgutn. Mr. Henry published

at London, 1823, a Treatise on Foreign Law, and particularly on the difference be-

tween personal and real statutes, and its effects on foreign judgments and contracts,

marriages and wills. In that treatise he shows himself to be a master of many of

the foreign works on this subject ; and he bestows particular commendation on the

treatise of Rodenburgh.

Vol. IL 37
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principles of justice and policy, lie is assumed to cany witli

him wherever he goes. A real statute affects things as used

in contradistinction to persons ; and their operation is neces-

sarily confined within territorial limits, or ad locum rei sitce.^

According to this distinction, laws regulating the marriage

and nuptial contracts, divorce, the period of infancy, and the

disposition of personal property, are personal statutes ; Avhile

laws regulating the descent,*transmission and disposition of

real property, and the nature, extent and limitation of

*45T civil remedies, are real statutes. But the *difficulty

with the civilians has been to draw a clear, precise and

practical line of distinction, and one worthy of insertion in

the code of international jurisprudence, between the real and

personal statutes ; and many of their discussions are involved

in perplexity and confusion. Merlin arrives at the most defi-

nite and intelligible result. In his view of the subject, the

laws which regulate the condition, capacity or incapacity of

persons, are personal statutes ; and those which regulate the

quality, transmission and disposition of property, are real

statutes. The test by which they may be distinguished con-

sists in the circumstance, that if the principal, direct and im-

mediate object of the law be to regulate the condition of the

person, the statute is personal, whatever may be the remote

consequences of that condition upon property. But if the

principal, direct and immediate object of the law be to regu-

late the quality, nature and disposition of property, the sta-

tute is real, whatever may be its ulterior effects in respect to

the person. >>

The doctrine in question may be considered, 1. In its ap-

» Mr. Hemy and Mr. Livermore have become so completely initiated in the

learning of the Roman civil law, as to use the terms real and personal statutes as

familiarly as an English lawyer would the words real and personal property. I

beg leave, however, to protest against the introduction into our American jurispru-

dence of such a perversion of the word statute, so long as we can find other and

more appropriate terms to distinguish foreign from domestic law, or the law of the

domicil from the law of the territory.

"• Jiepertoire de Jurisprudence, tit Autorisation Marilale, sec. 10. The writers

on the civil law frequently speak of the status of the person, by which they mean

onlv his civil condition, quality or capacity. Status est gualitas, cujus ratione

homines diverso jure utuntur. So, again, Persona est homo, cum statu quodam

consideratus. Eeinecc. Elm. Jur. G. torn. v. 1. 3. 16.
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plication to the obligation and construction of contracts ; 2. In

its application to the remedy.

(1.) There is no doubt of the truth of the general proposi-

tion, that the laws of a country have no binding force beyond

its territorial limits ; and their authority is admitted in other

states, not ex^oprio vigore, but ex comitate; or, in the lan-

guage of Huberus, quatenus sine prmjudicio indulgentium

fieri potest. Every independent community will judge for

itself how far the oomitas inter communitates is to be per-

mitted to interfere with its domestic interests and policy.

The general and most beneficial rule of international law,

contributing to the safety and convenience of mankind, is

Statuta suis clauduntur territoriis neo ultra territorium d/is-

peranter. There are, however, certain general rules in respect

to the admission of the lex looi contractus, which have been

illustrated by jurists, and recognised injudicial decisions, and

to which we may confidently appeal, as being of command-

ing influence in the consideration of the subject. Thus it may
be laid down as the settled doctrine of public law, that

personal *contracts are to have the same validity, in- *4:58

terpretation and obligatory force in every other coun-

try which they have in the coxmtiy where they were made.^

The admission of this principle is requisite to the safe inter-

» Bank of the United States v. Donnally, 8 Peters' V. S. Rep. 361. Watson v.

On-, 3 Dev. N. G. Rep. 161. See, also, infra, note b. If, therefore, under a foreign

marriage contract, the husband would be entitled to property accrued to the wife

during coverture, the English courts will enforce it, without raising an equity for a

settlement in favour of the wife. Anstruther t. Adair, 2 Mylne cfc Keene, 6Y3.

Dues V. Smith, Jacob's Rep. 544. S. P. Matrimonial rights as between husband

and wife, are determined by the law of their domicil. Garnier v. Poydras, 13

Louis. Rep. 111. And as a general rule, personal property follows the law of the

domicil of the owner, and the real property the law of the locus rei sitce. Vide

supra, p. 429. But every state may impress upon all property within its territoiy

any character which it may deem expedient. Story's Conflict of Laws, sec. 447.

Thus, in Louiaiana, slaves were declared to be immovable property, or real estate

in contemplation of the law. Louis. Dig. 1808, b. 2. c. 2. art. 19. Local stocks,

such as bank, insurance, turnpike and canal stock, and other incorporeal property,

owing its existence or regulated by local laws, must be transferred according to

local laws or regulations. But debts due from corporations are not of a local

character, and may be assigned or transfeiTed according to the law of the place

where the assignment is made. A debt has no situs or locality. Erskine's Inst.

b. 3. tit. 9. sec. 4. Story's Conflict of Laws, sec. 362. 383. 399. Atwood v. Pro-

tection Ins. Co. 14 Conn. iS«p. 556. The general principle is, that personal pro-
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course of the commercial world, and to tlie due presei-vation

of public and private confidence ; and it is of very general re-

ception among nations. Parties are presumed to contract in

reference to the laws of the country in which the contract is

made, and where it is to be paid, unless otherwise expressed

;

the maxim is, that locus contractus regit actum, unless the in-

tention of the parties to the contrary be clearly shown.* The
rule stated in Huber relative to contracts made in one coun-

try and put in suit in the courts of another, is the true rule,

and one which the courts follow, viz.: the interpretation of

the contract is to be governed by the law of the countiy

where the contract was made
; (1) but the mode of suing and

the time of suing, must be governed by the law of the coun-

try where the action is brought.'' It is, however, a necessary

exception to the universality of the rule, that no people are

bound or ought to enforce, or hold valid in their courts of jus-

tice, any contract which is injurious to their public rights, or

offends their morals, or contravenes their policy, (2) or vio-

lates a public law." It is a consequence of the admission of

perty has no locality or situs, but follows the peiaou of the owner, and his aliena-

tion of it is governed by the law of his domicil, or where it was made, and this rule

is generally recognised by the comity of nations. Van Buskirk v. Hartford F. Ins.

Co. 14 Conn. Rep. 583.

* Allshouse T. Ramsey, 6 Wharton, 331. Burge's Conflict of Laws, vol. ii. 851.

ToL iii. 758. In the matter of Roberts' Will, 8 Paiges R. 446. 525. Sessions v.

IdtUe, 9 N. H. Rep. 271. Dunscomb v. Bunker, 2 Metcalfs Rep. 8. Thomas v.

"R^e^m&n,! B. Monroe's Ken. Rep. Z% Story's Conflict of Laws, iQ\. 2%% Story

on Bills, pp. 184—188. Anington v. Gee, 5 Iredell'sK G. Rep. 590. If no place

be designated in a note as a place of payment, the law of the place where it is made

determines its construction, obligation and place of payment ; and if the law of that

place gives three days of grace, the maker is entitled to thatgiace, if he resides else-

where, before demand can be made and the endorser fixed. Storjfs Conflict of

Laws, 264. Biyant v. Edson, 8 Vermont Rep. 325. Bank of Orange v. Colby, 12

N. H. Rep. 520.

I" Huh. de Conflietu Legum, sec. 1. De la Vega v. Vianna, 1 B. <£ Adolph. 284.

Trimbey v. Vignier, 1 Bing. N. C. Rep. 151. Dunscomb v. Bunker, 2 Metcalfs

Rep. 8.

« Hvi. Prcdee. Jur. Civ. tom. ii. b. 1. tit 3. De Conflietu Legum, Toet, ad Pand.

IX) The courts of Kentucky have declared, that in an action on a note bronght in that state,

they will not enforce the set-off laws of the state where the note was made. Bank of 6 aUiopolis

T. Trimble, 6 B. Mon. 599.

(3) In Virginia, slavei may be emancipated by will ; but this is prohibited by statute in Mis-

sissippi. The courts of the latter state held that the will of a person whose domicil was in Vir-
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the lex loci that contracts void by the law of the land where

they are made, are void in every other country. = (1) So, also,

the personal incompetency of individuals to contract, as in

the case of infancy, and the general capacity of parties to

contract, depend, as a general rule, upon the law of the place

of the contract.!' The incompetency of a married woman to

contract is considered by the civihans to depend upon the

Ub. 5. tit. 1. sec. 51. Emerig. des. Ass. ch. 4. sec. 8. vol. i. p. 122. Kaime's Prinei

pies of Equity, b. 3. ch. 8. sec. 4. Van Reimsdyke v. Kane, 1 Gall. Rep. S11

Harvey v. Richards, 1 Mason's Rep. 381. Le Roy v. Crowninshield, 2 ibid. 151

Greenwood v. Curtis, 6 Mass. Rep. 358. Brown v. Richardson, 13 Martin's Louis.

Rep. 202. Blanchard v. Russell, 13 Mass. Rep. 1. Prentiss v. Savage, ibid. 26.

Lodge V. Phelps, 1 Johns. Cas. 139. Saul v. His Creditors, l"? Martin's Louis.

Rep. 569. Stori/s Com. on the Conflict of Laws,^p.20Z—U5. In this work of Mr

Justice Story, the exceptions in the text are stated and discussed, and the authori-

ties in support of them collected. In New-Jersey it was held, in Varnum v. Camp,

1 Green's Rep. 326, that an assignment of personal property by an insolvent debtor,

made at New-York, in trust to pay creditors, and giving preferences, though good

in New-York, was void as to personal property in New-Jersey, because their sta-

tute law prohibited preferences in that case. The lex rei sitce, even as to personal

property, prevailed by force of the statute over the lex loci. The exercise of comity

in admitting or restraining the application of the lex loci, must unavoidably rest in

sound judicial discretion, dictated by the circumstances of the case. Parker, Oh. J.,

in Blanchard v. Russell, 1 3 Mass. Rep. 6. Story's Conflict of Laws, 29. Shaw, Ch.

J., in Commonwealth V. Aves, 18 Pick. 193. 225.

» Boullenois, tom. i. tit. 2. c. 3. p. 491. Alves v. Hodgson, 1 Term Rep. 241.

Desesbats v. Berquier, 1 Binney's Rep. 336. Houghton v. Page, 2 K H. Rep. 42.

/Story's Com. on the Conflict of Laws, 203. Story on Bills, pp. 184—188.

•> Malev. Roberts, 3 ^sp.iV^. P. /E«p. 163. Ex parte hevfis,! Vesey,291. Henry

on Foreign Law, 96. Saul v. His Creditors, 17 Martin's Louis. Rep. 596. 598.

Story on the Conflict of Laws, p. 97. Pickering v. Fisk, 6 Vermont Rep. 102. In

the case of Polydore v. Prince, Ware's Rep. 402, it was held, after a full considera-

tion of the law, both at home and abroad, and of the principles of general jurispru-

dence which belong to the question, that civil incapacities and disqualifications by

which a person is affected by the law of his domicil, are regarded in other coun-

tries as to acts 4one or rights acquired in the place of his domicil, but not as to

acts done or rights acquired within another jurisdiction, where no such disqualifi-

cations are acknowledged. On this doctrine it was held that the libellant, who

was a slave by the law of his domicil, might sue in his own name in Maine, where

slavery was not allowed, for a personal tort committed in an American vessel, on

the high seas, and within the cognizance of the district court.

glnia, providing for the emancipation of his slaves in Mississippi, was inoperative for that pur-

pose. Mahomer v. Hooe, 9 S.iS>M. 247.

(1) Perhaps there may be an exception to this rule in the case of contracts growing out of the

violation of the revenue laws of foreign countries. Sharp v. Taylor, 2 Phillip (32 EngUsh Oh.)

B. 801.
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law of the place of the mamage.=- Upon the doctrine
*459 ofthe lex loci, nuptial contracts, *valid by the law of the

place where made, will be recognised and enforced by
the courts of other countries, in proper cases ;•' and as personal

qualities and civil relations of a universal nature, such as in-

fancy and coverture, are fixed by the law of the domieil, it

becomes the interest of all nations mutually to respect and
sustain that law.<=

* Henry on Foreign Law, 37. 60, cites the opinion of Grotius, in a case submit-

ted to him to that effect.

>> Feaubett v. Turst, Free, in Oh. 207. 1 Bro. P. O. 38. 1 Rob. App. Ca. 4. S. C.

Freemoult v. Dedire, 1 P. Wma. 429. Decouche v. Savetier, 3 Johns. Ch. Rep.

190. Crosby v. Berger, S Edwards' N. Y. Ch. Rep. 638. Sub. de Covfiiciu Legum,

lib. 3. sec. 9. Story's Com. on the Conflict of Laws, 132. 134. Anstruther v.

Adair, 2 Myl. <k K. 513. Schrimshire v. Schvimshire, 2 Hagg. Cons. Rep. 407.

Lord Eldon's opinion, in Lashley t. Hoy, cited in Robertson on Personal Succession,

App. pp. 427, 428. But if A. and B., domiciled in Louisiana, elope to the state of

Mississippi, and marry, and shortly thereafter return, the conjugal rights under the

man'iage are held to be according to the law of domieil, as the law of the land

would otherwise be fraudulently evaded ; and it was not in such a case the inten-

tion of the parties to shift their domieil. Le Breton v. Nouchet, 3 Martin's Louis.

Rep. 60. See, also, H^ib. de Conjlictu Legum, sec. 10. M"or can a contract of mar-

riage, entered into in Louisiana, provide that the rights of the parties shall be ac-

cording to the provisions of any foreign specified law. Bourcier v. Lanuse, 3

Martin's Louis. Rep. 681. If, however, the parties agree, previously to their mar-

riage, upon a place of residence after it, and actually settle there, it becomes the

place of their matrimonial domieil, and the marital rights of the husband to the

wife's property are determined by the law of that domieil. Kneeland v. Ensley, 1

Mei^s Tenn. Rep. 620. Le Breton v. Miles, 8 Paige's Rep. 261.

' Mr. Justice Story, in treating of the capacity of persons, in his Commentaries

on the Conflict of Laws, ch. 4, has thoroughly examined the conflicting opinions and

infinite distinctions with which the host of civilians of continental Europe have

overwhelmed and perplexed the subject ; and he has deduced the following rules

as best established in the jurisprudence of England and America, viz. : (1.) The

capacity, state and condition of persons, according to the law. of their domieil, will

generally be regarded as to acts done, rights acquired and contracts made in the

place of their domieil. (2.) That as to acts done, and rights acquired, and contracts

made in other countries, the law of the country where they are done, acquired or

made, will generally govern, in respect to the capacity, state and condition of

persons. And, therefore, in regard to questions concerning infancy, competency

to many, incapacities incident to coverture, guardianship and other personal

qualities and disabilities, the law of the domieil of birth, or other fixed domieil, is

not generally to govern, but the lex loci contractus out actus. (3.) Personal dis-

qualifications, arising from customary or positive law, and of a penal nature, are

territorial and not generally regarded in other countries, where the like disqualifi-

cations do not exist. Story's Com. pp. 96, 97, 98. On this subject of the capacity
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The lex loci operates not only in respect to the nature, ob-

ligation and construction of contracts, and the formalities and

authentications requisite to the valid execution of them, but

also as to their discharge. It is a general rule, that what-

ever constitutes a good defence, by the law of the place where

the contract is made or is to be performed, is equally good

in eTery other place where the question may be litigated.

Upon this principle, the discharge of a debtor under the bank-

rupt or insolvent laws of the country where the contract was

made, and in cases free from partiality and injustice, is a good

discharge in every other country, and pleadable in bar. The
same law which creates the charge, is to be regarded when
it operates in discharge of the contract. '"(1)

of persons to contract, the continental jurists generally adopt the law of the domicil,

and the English common law the lex loci conlrachis. Purge, in his Com. on

Colonial and Foreign Lawn, vol. i. pp. 244—260, cites largely from the continental

civilians, to show that the wife's rights, capacities and disabilities, under the con-

tract of marriage, are determined by the law of the husband's domicil, when the

marriage took place. This is the law in this country, if the parties had not in view,

at the time, another place of residence. If the husband and wife have different

domicils at the time of the marriage, the law of the husband's domicil governs the

marital rights ; and if neither party have any determinate domicil at the time, the

lex loci contractus governs. Kneeland v. Ensley, 1 Meigs, 620. Prima facie, at

least, the husband's domicil is that of the wife. Whitcomb v. Whitcomb, 2

Curieis, Sol.

» Ballantine v. Goulding, 1 Coolers B. L. 34T. 1st edit. Potter v. Brown, 5

East's Rep. 124. Van Raugh v. Van Arsdale, 3 Oaines' Rep. 154. Smith v.

Smith, 2 Johns. Rep. 225. Hicks v. Brown, 12 Johns. Rep. 142. Blanchard v.

Russell, 13 Mass. Rep. 1. Bradford v. Farrand, ibid. 18. Prentiss v. Savage,

ibid. 20. Van Reimsdyke v. Ki«le, 1 Gall. Rep. 311. Le Roy v. Crowninshield, 2

Mason's Rep. 151. Green v. Sarmeinfco, 1 Peters' IT. S. Rep. li. Harrison v.

Edwards, 12 Vermont Rep. 648. Story on the Conflict of Laws, 272. 289. See,

also, supra, p. 393. All the foreign jurists agree that every contract must conform
to the formalities and solemnities required by the lex loci, in respect to their valid

execution ; and the like doctrine is recognised in Alves v. Hodgson, 7 Term Rep.

241. Clegg V. Levy, 3 Campb. Rep. 166. Vidal v. Thompson, 11 Martin's Louis.

Rep. 23. Depau v. Humphreys, 20 ibid. 1. 22; but a contrary rule was declared

(1) And, on the other hand, a discharge of a contract by the law of a place where the contract
was not made, or to be performed, will not be a discharge in any other country. Very v.

McHenry, -29 Madne It. 206.

It is held, in Leroux v. Brown, 14 Mng. L. &K E. 247, Ihat the 4th sec. of statute of frauds does
not make the agreements void, but only prevents their being enforced by action ; and, therefore,

(the court concludes) a parol agreement, not to be performed in a year, though made in France
and valid there, cannot be enforced in England.

Is this argument satisfactory 1
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But if a contract he made under one government, and is to

be performed under another, and the parties had in view the

laws of such other country in reference to the execution of the

contract, the general rule is, that the contract, in respect to its

construction and force, is to be governed by the law of the

country or state in which it is to be executed, the foreign law

is in such cases adopted and effect given to it.^ This excep-

tion to the application of the lex loci is more embarrassed

than any other branch of the subject, by distinctions and jar-

ring decisions ; and the notice of a few of them may be in-

structive, and serve to give some precision to the doctrine.

Thus, the days of grace allowed upon bills of exchange,

*460 are to be computed *according to the usage of the

place in which they are to be paid, and not of the

place in which they were drawn, for that is presumed to have

been the intention of the parties ;•> whereas, by the general

understanding and course of decisions and practice, the draw-

er or endorser, upon the return of a foreign bill under pro-

test, pays the damages allowed by the law of the placewhere

the bill was drawn or endorsed." If interest be not stipulated

in Wynne v. Jackson, 2 Russell's Rep. 351, and James v. Catherwood, 3 Dowl. &
Ry. 190. Mr. Justice Story adds the weight of his opinion to the rule first men-

tioned. Com. on the Oonfiict of Laws, 215—219.

» Hub. de Gonflictu Legum, sec. 10. Voet, ad Pand. 4. 1. 29. Lord Mansfield,

in Robinson v. Bland, 2 Burr. Rep. 1011. Dig. 42. 5. Ibid. 44. 1. 21. Story's

Gam. on the Conflict of Lams, 233, 234. Baldwin, J., in Strother v. Lucas, 12

Peters, 436, 437. Andrews v. Pond, 13 Peters, 65. Bell v. Bruen, 1 Howard's

U. S. Rep. 182. Le Breton v. Miles, N. T. Cour||pf Chancery, 8 Paige, 261. The

principle was applied in this last case to an antenuptial contract, made in reference

to another country, as the future domicil of the parties, and it was laid down as a

rule of law, that when parties many in reference to the laws of another country as

their intended domicil, the law of the intended domicil governs the construction of

their marriage contract as to the rights of personal property. See, also, Prentiss

V. Savage, 13 Mass. Rep. 23. Thompson v. Ketcham, 8 Johnson, 189. Cox <fe

Dick v. United States, 6 Peters, 172. Fanning v. Consequa, 17 Johnson, 511. If

A. in America orders goods from England, and the English merchant executes the

order, the contract is governed by the law of England, for the contract is there con-

summated. Casaregii Sis. 179. Wbiston v. Stodder, 8 Martin's Lo^iis. Rep. 98.

I" Videl V. Thompson, 11 Martin's Louis. Rep. 23. Bank of Washington v.

Triplett, 1 Peter^ U. 8. Rep. 25.

" Hendricks v. Franklin, 4 Johns. Rep. 119. Graves v. Dash, 12 ibid. 17. Slo-

cum V. Pomeroy, 6 Cranch's Rep. 221. Hazlehurst v. Kean, 4 Yates' Rep. 19.

Pothiet'a Oblig. n. 171.
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in the contract, and the money be payable at a given time,

in a "different territory, and there be default in payment, the

law of the place of payment regulates the allowance of in-

terest, for the default arises there.* The drawer may, conse-

quently, be liable to one rate of damages, and the endorser to

another, if he endorses at a different place ; for every en-

dorsement is a new contract. i" If, however, the rate of in-

terest be specified in the contract, and it be according to the

law of the place where the contract was made, though the

rate be higher than is lawful by the law of the place where

payment was to be made, the specified rate of interest at the

place of the contract has been allowed by the courts of justice

in that place, for that is a part of the substance of the con-

tract. >= The general doctrine is, that the law of the place

* Cooper V. The Earl of Waldegi-ave, 2 Beavan, 282.

I" Champant v. Lord Ranelagh, Free, in Oh. 128. Fanning v. Consequa, IT

Johns. Sep. 611. Henry on Foreign Law, 53. Story on the Oonfiict of Laws, pp.

261, 262. It may be laid down as a general ' rale, that negotiable paper of eveiy

kind is construed and governed, as to the obligation of the di-awer or maker, by .

the law of the countiy where it was drawn or made ; and as to that of the ac-

ceptor, by the law of the country where he accepts ; and as to that of the endorsers,

by the law of the countiy in which the paper was endorsed. Potter v. Brown, 5

East's Rep. 124. De la Chaumette v. Bank of E., 9 B. (b Oress. 208. 2 Bell's

Com. 692, 693. Slocum v. Pomeroy, 6 Oranch's Rep. 221. Cry t. Winter, 16

Martin's Louis. Rep. 211. Blanchard v. Russell, 13 Mass. Rep. 1. Fardessus,

Conrs de Droit, tome T. sec. 1497—1499. Notice of the dishonour of a foreign

bill and protest is to be given according to the law of the place where the accept-

ance is dishonoured, though the other parties resided in England ; for the bill being

made payable in France, was a foreign bill, and as between the drawer and payee,

is to be taken as made there. Rothschild v. Currie, 1 Adolph. <b Ellis, N. S. 43.

Sheriill v. Hopkins, 1 Cowen's Rep. 103. Story's Oom. 237. 284—289. 298.

Boyce T. Edwards, i Feteri^ U.S. Rep. 111. Ayman v. Sheldon, 12 WendelVs

Rep. 439. Gaston, J., in Hatcher v. Moiine, 4 Dev. N. C. Rep. 124. If the

drawee who accepts a bill in New- York, when it was drawn in another state by the

drawer, who resides in that other state, the contract of acceptance, as to present-

ment, (fee, is governed by the law of New-Tork. Worcester Bank v. Wells, 8

Metealf, 1 07.(1)

" Depau V. Humphreys, 20 Martin's Louis. Rep. 1. The decision in this case

is accompanied with a full discussion of the authorities in the English and Ameri-

(1) The principle ofthis rule has been applied to a case where a bill was drawn in New-Tort
on London, and was paid by the acceptor. The contract between the acceptor and drawer was
to be interpreted by the laws in force in London. Lizardi v. Cohen, 8 GiU, 430.

As an endorsement is not binding until the bill is transferred, the place of effectual transfer
is the place of contract. Cook v. Litchfield, 5 Samdf. S. C. R. 330.
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Where the contract is made is to determine the rate of inter-

est when the contract specifically gives interest ; and thi?will
be the case, though the loan be secured by a mortgage on
land in another state, unless there be circumstances to show
that the parties had in view the laws of the latter place in re-

spect to interest." When that is the case, the rate

*461 of interest of *the place of payment is to govern. ^

can law, and of the opinions of the European continental civilians. The law of
this case has been critically examined by Mr. Justice Story, {Oom. on the Conflict

of Laws, 248. 254,) and he does not think that the foreign jurists bear out the case.

See below, note a, the result of the authorities there referred to.

• De Wolf V. Johnson, 10 Wheaton, 361. Story's Com. on ike Conflict of Laws,

pp. 239. 242. 244. The place or country in which a bill of exchange is accepted is

considered the locus contractus, as regards the acceptor. P. Vbet, de stat. sec. 9. 1.

2. sec. 14. De la Chaumette v. Bank of England, % B. & Cress. 208. S. C. 2 i?. cfc

Adolph. 385.

> De Wolf v. Johnson, 10 Wheaton, 367. Scofield v. Day, 20 Johns. Rep. 102.

Quince v. Callender, 1 Bessaus. S. C. Rep. 160. The authorities are numerous to

show the general rule to be, that interest is to be paid according to the law of the

place where the contract is made, unless the payment was to be made elsewhere,

• and then it is to be according to the law of the place where the contractwas to be

performed. Fanning v. Consequa, It Johns. Rep. 611. Boyce v. Edwards, 4
Peters' U. S. Rep. 111. Scofield v. Day, 20 Johns. Rep. 102. Robinson v. Bland,

2 Burr. Rep. 1078. Quince v. Callender, 1 Dessaus. S. C. Rep.l&O. Story's Corn-

on the Conflict of Laws, 241. 243. 246. Cooper v. The Earl of Waldegrave, 2

Beavan, 282. Archer v. Dunn, 2 Watts & Serg. 328. 364. Thomas v. Beckman,

1 B. Monroe's Rep. 34. In Pecks v. Mayo, 14 Vermont Rep. 33, a promissoiy note

was made in Canada and endorsed in Vermont, in both of which countries the rate

of interest is six per cent., and was payable in New-York at a day certain, where

the rate of interest is seven per cent. Ifwas held, after a thorough discussion of

the authorities, that both the maker and endorsers were liable to pay the New-
York interest. The rules were declared to be, (1.) If a contract be entered into in

one place, to be performed in another, the parties may stipulate for the rate of

interest of either countiy. (2.) If the contract stipulate generally for interest,

without fixing the rate, it shall be the rate of interest at the place of payment.

(3.) If no interest be stipulated, and payment be not made at the day, interest, by

way of damages, is according to the law of the place of payment. In Chapman v.

Roberson, 6 Paige's Rep. 62Y, the debtor borrowed money in England upon a

bond and mortgage, executed in New-York, on lands in New-York, at the New-

York rate of interest, and it was held that the mortgage was a valid security for

the bond, and that the usury law of England was no defence. Chancellor Wal-

worth fully concurred in the decision of Depau v. Humphreys, in Louisiana, and

held, that if the contract was made in New-York, upon a mortgage here, it was

not a violation of the English usury law, though the money was made payable to a

creditor in England. The contract was made in New-York, in reference to the

laws of New-York, and must be governed by them. New-York was the domicil

of the debtor. The mortgage gave locality to the contract, within the intent and
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According to the case of Thompson v. Powles,^ it is now
the received doctrine at "Westminster Hall, that the rate

of interest on loans is to be governed by the law of the place

where the money is to be used or paid, or to which the loan

has reference ; and that a contract made in London to pay in

America, at a rate of interest exceeding the lawful interest

in England, was not a usurious contract, for the stipulated in-

terest was parcel of the contract. This is also the law in this

country,'' and it appears to be a liberal relaxation of the

rigour of the former rule. But if the bond, or other security,

be taken in England, no higher rate of interest than English

interest can be allowed, though the debt be secured by a

mortgage executed abroad, upon real property abroad, and

the bond and mortgage specify the foreign rate of interest.

The courts considered that if the rule was otherwise it would

contravene the policy of the law, and sap the foundations of

the statute of usury. <= But on this subject of conflicting laws

it may be generally observed that there is a stubborn princi-

ple of jurisprudence that will often intervene and act with

meaning of the parties, and it must be governed by the lex loci rei sitce. Had it

been a mere personal contract, without any mortgage, the conclusion might pos-

sibly have been otherwise, though I think the conclusion in the case is, that the

English law of usuiy would not have been a defence ; for in the Louisiana case

there was no mortgage. The principle now established in Louisiana and New-
York is, that the place where the contract was made determines its validity as to

interest, though made payable in another state or country, where the rate of in-

terest is lower. This principle has much to recommend it for reasonableness, con-

venience and certainty, except in cases where the whole arrangement was evidently

and fraudulently intended as a mere cover for usury.

• 2 Simons' Hep. 194. See, also, Harvey v. Archbold, 1 Ryan & Mood.

184. Hosford v. Nichols, 1 Paiges Rep. 220. Pecks v. Mavo, 14 Vermont Rep.

33. S. P.

' Andrews v. Pond, 13 Peters, 65. See supra, N. C. The general principle is,

that as to contracts merely personal, their construction is governed by the law of

the place where they were made ; the consequences of their breach, by that of the

countrp where they ai'e enforced. Cooper v. The Earl of Waldegrave, 2 Beavan,

282.

= The rule turns upon the question of fact, where was payment of the money
under the contract to be made ? Stapleton v. Conway, 1 Vesey, 428. 3 Atk. Rep.

727. S. C. Connor v. Earl Bellamont, 2 Atk. Rep. 382. Dewar v. Span, 3 Term

Rep. 425. De Wolf v. Johnson, 10 Wfieaton, 383. The statute of 14 Geo. IIL

allowed securities on lands abroad to reserve foreign interest, though executed in

England : but that statute was taken stiictly, and held not to extend to personal

contracts.
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controlling efficacy. This principle is, that when the lex lod
contractus and the lexfori, as to conflicting rights acquired
in each, come in direct collision, the comity of nations must
yield to the positive law of the land. In tali conflictu magis

est utjus nostrum quamjus aUenum servenvus.'^

*4:62 *(2.) Eemedies upon contracts and their incidents

are regulated and pursued according to the law of the

place where the action is Instituted, and the lex loci has no
application. (1) Actor sequiturforum rei. The lex loci acts

upon the right ; the lexfori on the remedy. This is the rule

in all civilized countries ; and it has become part of the jus
gentium.^ The comity of nations is sufficiently satisfied in

allowing to foreigners the use of the same remedies and to

the same extent that are afforded to the citizens of the state.

Though the person of the debtor should therefore be exempted
from redress by the lex loci, yet personal arrest will be per-

mitted, if it be the practice according to the lexfori. If a

party be discharged from imprisonment only, he remains

liable to arrest for the same debt in another state ; for impri-

sonment relates only to the remedy, which forms no part of the

contract." In his qum respiciunt litis decisionem, servanda

• ffuberus, 1. 3. 11. Lord Ellenborough, in Potter v. BrowD, 6 East's Rep. 131.

Saul V. His Creditor8, 17 Martin's Ltmis. Rep. 569. If a contract to be performed

in a foreign country, be invalid or void by the law of the countiy where it was

made, then the rule of international law cannot pi'evail, that the law of the place

where the contract is to be performed, is to govern. Story, J., in 3 Story's Rep,

484.

> Story on the Conflict of Laws, p. 811, and sec. 556. Bank of United States

V. Donnally, 8 Peters' U. 8. Rep. 861. Trasher v. Everhart, 3 Gill & Johns. 234.

The authorities, both foreign and domestic, for this clearly established doctrine, are

collected in Story's Oom. on the Conflict of Laws, pp. 468—473. The doctrines in

the text are ably stated and illustrated in the case of Pickering v. Pisk, 6 Vermont

Rep. 102, where it was truly observed by Mr. Justice Phelps, in giving the opinion

of the court, that what appropriately belongs to the contract, and what to the

remedy, is not always a question of easy solution.

' Lodge V. Phelps, 1 Johns. Oas. 139. Smith v. SpinoUa, 2 Johns. Rep. 198.

White V. Canfield, 7 ibid. 117. Sicard v. Whale, 11 ibid. 194. Whittemore v.

(1) This rlile has been discussed with ability and learning, in a late case in Connecticut,

Wood V. 'Watklnson, 17 Corm. B. 500.

If an action be brought in any state upon a contract not under seal, but which, in the state

where made, has the force and effect of a sealed instrument, the maxim, actor aegmMr fomyifl,

rei applies, and the form of the action must be appropriate to an unsealed instrument Le Koy

V. Beard, 8 How, It. 451.



Lee. XXXIX.] OF PERSONAL PROPERTY. 589

est consuetudo loci contractus. At in his quce respioiunt Utis

ordinationem attenditur consuetudo loci ubi causa agitur.^

Upon the principle that the time of limitation of actions is

governed by the lexfori, a plea of the statute of limitations

of the state where the contract is made, is no bar to a suit

brought in a foreign court to enforce the contract ; though a

plea of the statute of the state where the suit is brought is a

valid bar, even though brought upon a foreign judgment, pro-

vided the time of the residence of the party brings him with-

in the time prescribed by the statute.'' (1) The period

*sufficient to constitute a bar to the litigation of stale *4,63

demands, is a question of municipal policy and regu-

lation, and one which belongs to the discretion of every gov-

ernment, consulting its own interest and convenience. Though
the foreign statute of limitations may have closed iipon the

demand before the removal of the party to the new jurisdic-

tion, yet it will be unavailing. The statute of limitations of

the state in whose courts a suit is prosecuted, must prevail in

all actions.'' To guard, however, against the inconvenience

Adams, 2 Cowen'sRep. 626. Hinkley v. Marean, 3 -Maso«'«iJ«p. 88. Titusv. Hobert,

5 ibid. STS. Woodbridge t. Wright, 3 Conn. Rep. 523, Atwater v. Townsend,4

ibid. 4T. Wood v. Malin, 5 IlaUted's Rep. 208. Morris v. Eades, 11 Martin's

Louis. Rep. ISO. Webster v. Massey, 2 Wash. Cir. Rep. 15Y. British Linen Co. v.

Drummond, 10 Barnw. & Cress. 903. De ]a Vega t. Vianna, 1 B.dt Adolph. 284.

Stori/ on the Conflict of Laws, pp. 478, 479, 480. Timby y. Vigier, 1 Bing. N. G.

Rep. 151.

' Ranchin sur Guipape, Qumst. 192, cited in Emerig. Des. Ass. ch. 4. sec. 8, •who

sanctions the distinction, and collects the opinions of the foi-eign jurists under this

branch of the law with his usual variety and immensity of erudition. Mr. Lausset,

in a note to his edition of Fonblanque's Treatise of Squity, Phil., 1831, pp. 668

—

671, has also digested and classified the leading English and American authorities on

the subject of the lex loci, with accuracy and ability. As to the extent in which the

modes of proof and the law of evidence of the lex loci or of the lex fori are carried,

the foreign jurists hold different doctrines; and questions under this head are

deemed by Mr. Justice Story to be unsettled and embarrassing. Some maintain

that the lex fori, and others that the lex loci contractus must regulate the authen-

ticity and admission of the instrument and modes of proof. Story's Com. on the

Conflict of Laws, pp. 523—527.

• M'Elmoyle v. Cohen, 13 Feters, 312.

" Estes V. Kyle, 1 Meig's Tenn, Rep. 34. If the time of prescription in the coun-

(1) This subject has again come before tbe Supreme Court of the United States, and the doc-

trine of the case cited in the text, (13 Fet. 312,) was affirmed in a learned and elaborate opinion.

Townsend v. Jamison, 9 How, B, 40T.
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of sustaining and enforcing stale demands, not yet barred by
a residence under the change of domicil, a presumption of

payment will be indulged, and may attach to and destroy

the right of recovery. ^

In respect to remedies, there are, properly speaking, three

places of jurisdiction: (1.) Tlie place of domicil of the de-

fendant, commonly called \}iiQforum domicilii; (2.) The place

where the thing in contrc^ersy is situate, commonly called

the forum rei sitm ; (3.) The place where the contract is

made, or the act done, commonly called theforum rei gestcB, or

forum contractus. Not only real but mixed actions, (1) such

as trespasses upon real property, are properly referable to the

forum rei sitw.^ But the court of chancery, having authority

to act in personam, will act indirectly, and under qualifica-

try where the parties reside, goes not only to bar the remedy, but to render the

contract absolutely void, the better opinion is, that the debt itself will also be held

to be extinguished by the lexfori as well as by the lex loci contractus. Story on

the Confiict of Laws, 487. Huber v. Steiner, 2 Bing. N". S. 211.

^ Hub.de Gon/iictuLegum,sec.'l. Voet, adPandii. 3.15. Lord Kaimes' Equity,

h. 3. ch. 8. sec. 4. Duplein v. De RoTen, 2 Ver7t. Hep. 540. Nash t. Tupper, 1

Gained Rep. 402. Ruggles v. Keeler, 3 Johns. Hep. 263. Pearaall v. Dwight, 2

Mass. Rep. 84. Hall v. Little, 14 ibid. 203. Williams v. Jones, 13 Bast's Rep.

439. The British Linen Company v. Drummond, 10 B.d; Cressw. 903. Decouche

T. Savetier, 3 Johns. Ch. Rep. 218. Medbury v. Hopkins, 3 Conn. Rep. ill.

Graves v. Graves, 2 Bibb. Rep. 207. Le Roy v. Crowninshield, 3, Mason's Rep.

151. Union Cotton Manufactory v. Lobdell, 19 Martin's Louis. Rep. 108. Jirsk.

Institutes, vol. ii. p. 581. sec. 48. Pothier, in his Traile de la Prescription, n. 251,

and other foreign jurists, think that the lex loci, and not the lex fori, ought to

govern in this case ; but the contrary conclusion is too well settled to be now ques-

tioned. Story's Com. on the Conflict of Laws, pp. 482—487. In Harrison v.

Stacy, 6 Robinson Rep. 15, a resident of Mississippi sued in Louisiana on a note

barred by the limitation laws of Mississippi, and it was held that the claim barred

there by the laws of Mississippi was barred in Louisiana also.

>> Skinner V. East India Company, cited in Cowp. Rep. l&S . Doulson v. Matthews

4 Term Rep. 503. Livingston v. Jefferson, 4 HalVsL. J.18. Story on the Confiict

of Laws, 448, 449. 466, 467. An injury to real property is local as to jurisdiction.

Watts V. Kinney, 6 HillN'. Y- Rep. 82. Trespass on real property situated in one

state cannot be sued for in another state.

(1) It has beea lately decided in J^euc-JTa/mpshire, that the courts of that state have jurisdic-

tion of an action for damages brought against the selectmen of a town in Vermunt, who had

assessed an illegal tax upon the plaintiff's property in that town, in consequence of which he

had been imprisoned. The form of the remedy in such cases was declared to be regulated by

the laws of the state where the action is brought. Henry v. Sargcant, 13 N. H. Sep. 821. Bee

Martin v. Hill, 12 Sarb. B. 681.
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tions, aipon real estate situated in a foreign country by reason

of this autliority over the person, and it will compel him to

give effect to its decrees, by a conveyance, release or other-

wise, respecting such property. =•

- Lord Hardwicke, in Foster v. Vassall, 3 Alk. Rep. 589. 1 Eq. Cas. Abr. 133.

0. Earl of Athol, 1 Ch. Ca. 221. Archer v.Preston, 1 Eq. Ca. Abr. 133. 1 Vern.

'77.8.0. Arglass T. Murchamp, 1 Vein.Rtp.'Afi. 135. Earl of Kildare v. Eustace,

ibid. 419. Penn. t. Lord Baltimore, 1 Vesey, 444. Lord Cransto-wn v. Johnston, 3

Vesey, 182, 183. White T. Hall, 12 Vesey, 323. Lord Portarlington v. Soulby, 3

Mylne ds Keene, 104. Bunbury Y. Bunbury, in chancery, 1839. Massie t. Watts,

6 CVanc/t, 148. 160. Briggs v. French, 1 /SMmner's iff^. 504. Church of J^Iacon v.

Wiley, 2 Hill's S. 0. Oh. Rep. 586. The court will sustain a jurisdiction in equity

in cases of fraud, trust and contract, when the person is duly within their process

and jurisdiction, although lands not within the jurisdiction of the court might be

affected by the decree. Story on the Conflict of Laws, pp. 454—4o'J. lb. on

Equity Jurisprudence, vol.ii.48, 49. 185. The court of chanceiy in New-York,in

Ward V. Arredondo, 1 Hopkins' Rep. 213. Mead v. Merritt, 2 Paige's Rep. 402.

Mitchell T. Bunch, 2 ib. 606. Shattuck t. Cassidy, 3 Edwards' N. Y. Ch. Rep. 152,

and Sutphen v. Fowler, 9 Paige's Rep. 280, and of Virginia, in Farley t. Shippen,

Wyth^s Rep. 135, and Humphrey v. M'ClenachaB, 1 Munf. Rep. 501, have de-

clared and enforced the same doctrine. If the court had acquired jurisdiction of

the person by his being within the state, they will compel him, by attachment, to

to do his duty under his contract or trust, and enforce the degree in rem, by his ex-

ecuting and conveyance or otherwise, as justice may require, in respect to lands

abroad. White v. White, 7 Gill cfc Johnson, 208. Vaughan v. Barclay, 6 Whar-

ton, S92. Watkins V. Holman, 16 Peters' Rep. 25. If the convt has jurisdiction in

case of a proceeding in rem over the property, it exercises it, though the owner be

a non-vesideut, or a foreign corporation, or sovereign. Clarke v. S". J.SteamNavig.

Co. 1 Story's Rep. 531. To give jurisdiction, either the defendant or the -property

attached must be within the state when process is served. A corporation has no

legal existence out of the state creating it, and the service of summons on any

member of it out of that state is null. Middlebrooks v. Springfield F. Ins. Co. 14

Conn. Rep. 301. Chancery may likewise, in the exercise of its jurisdiction in per-

sonam, and when the ends of justice require it, enjoin a party from proceeding in a

suit in any court ia any other country, bee supra, p. J 24. But this exercise of

power has been declared, as we have already seen, (see vol. i. 409. 411,) not to ex-

tend to the federal courts in respect to the state courts, nor to the state courts in

respect to the federal court.?. This is founded on the nature of our federal govern-

ment, and on indispensable principles of policy.

Mr. Justice Story, in his Commeiitaries on the Conflict of Laws, (and the 2d
edition of which, in 1841, was corrected and greatly enlarged,) has reviewed and
discussed the extensive and complicated subject of the lex loci in all its relations

and incidents, with his usual exhausting research and sound critical sagacity. He
has brought to bear upon the subject, and to enlighten it, an immense fund of

foreign learning, and there is no treatise extant on the subject of the conflict of laws

so accurate, full and complete. There was no one head of the law that stood so

greatly in need of such an effort. The doctrines under that head are more
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m. Of the consideration.

It is essential to the validity of a contract that it be founded
on a sufficient consideration. It was an early principle of the

common, law that a mere voluntary act of courtesy would not

uphold an assimipsit, but a courtesy showed by a previous

request would support it.* There must be something given

in exchange, something that is mutual, or something which

is the inducement to the*contract, and it must be a thing

which is lawful and competent in value to sustain the assump-

tion. A contract without a consideration is a,nudumj>actum,

and not binding in law, though it may be in point of con-

science ; and this maxim of the common law was taken from

the civil law, in which the doctrine of consideration is

*46-i treated with an air of scholastic subtlety.'' *Whether
the agreement be verbal or in writing, it is still a nude

interesting than any other, \rith the exception, always, of the conetitutional doc-

trines of the government of the United States ; and they are more constant in their

application, considering that the Union is composed of twenty-six state jurisdic-

tions, dictating and administering independently their own municipal laws. It was

impossible, in this brief section, to do more than state the leading prindples of the

doctrine, and the aathorities which sustain them ; and this I have endeavoured to

do with the lights afforded me by a thorough examination of the treatise alluded

to, and of all the authorities, foreign and domestic, appUcable to the subject, and

within my power to examine.

* Lampleigh v. Brathwait, Sob. 105.' But it is understood to be now settled,

that in a case of simple contract, if one person makes a promise to another for the

benefit of a third party, the third party may maintain an action upon it, though

the consideration does not move from him. Dutton v. Poole, 2 Lev. 210. S. C. 1

Vent. 318. 3 Bos. d Pvl. 149, notes to Piggett v. Thompson, Schermerhom v. Van-

derheyden, 1 Johnsoria R. 140. Starkey v. Mill, Sty. 296. Cumberland v. Cod-

rington, 3 Johns. Ch. R. 254. Parker, Ch. J., in 17 Mass. R. 400. 3 Pick. 91.

Hormer, Ch. J., in 1 Conn. R. 347. Barker v. Buckler, 2 Denio R. 45. Walworth,

Chancellor, 2 Denio, 417. (1)

^ Dig. lib. 2. tit 14. ch. 7. sec 4. Id. 19. 5. S. Though a sale without a price

was not binding as such by the Roman law, yet it might, under certain circum-

stances, operate as a donation, if accompanied with delivery. Voet, Com. ad Pand.

18. 1. 1. D'Orgenoy v. Droz, 13 Louisiana Rep. 382. 389. Su- William Black-

stone, in his Commentaries, vol. ii p. 444, has borrowed and explained the distinc-

tions in the Pandects upon the four species of contracts, of do ut des, do ulfaciat,

facio iU des and/fl«o ut facias. This classification of contracts embraces all those

engagements which relate to the interchange of commodities, money or labour, as,

1. Stipulations mutually to give ; 2. Stipulation on the one part to give, in con-

(1) Delaware & H. B. Co. v. The Winchester C. Bank, 4 Denio't E. 97. Beers v. Eobinson,

9 BaiYs S. 229.
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^act, and will not support an action, if a consideration be

wanting. (1) This was iinally settled in England, in the house

of lords, in Rarm v. Hughes,'^ and the rule has been adopted,

and prevails extensively in this country.^ The rule, that a

consideration is necessary to the validity of a contract, applies

to all contracts and agreements not under seal, with the ex-

ception of bills of exchange and negotiable notes, after they

have been negotiated and passed into the hands of an inno-

cent endorsee. (2) The immediate parties to a bill or note,

equally with parties to other contracts, are affected by the

want of consideration ; and it is only as to third persons, who
come to the possession of the paper in the usual course of

trade, without notice of the original defect, that the want of

a consideration cannot be alleged. <= The rule, with this attend-

ing qualification, is well settled in English and American

law, and pervades the numerous cases with which the books

abound. In contracts under seal, a consideration is necessa-

rily implied in the solemnity of the instrument ; and fraud in

sideration of something to be done or forborne on the other part ; S. Stipulation on

the one part to do or forbear, in consideration of something to be given on the

other part ; 4. Stipulations mutually to do or forbear to do. Each of them implies

a reciprocity of benefit. A unilateral engagement, gratuitously made, binds the

offerer until rejected, or the acceptance be unduly delayed, according to the French,

Dutch and Scotch law. Toullier, Droit Civil Frangais, t. vi. n. 30. Code de Com-

merce de Hollande, art. 1. p. 65. Bell on the Contract of Sale, Edin. 1844, p. 34.

In England it is a nude pact, and no contract. See infra, p. 4'Z'7

.

• 7 Term Rep. 350, note. 1 Bro. P. P. 550. S. C.

' Burnett v. Bisco, 4 Johns. Rep. 235. Thatcher y. Dinsmore, 6 Mass. Rep. 301,

302. Homer v. HoUenback, 2 Dai/s Rep. 22. Cook v. Bradley, 7 Conn. Rep. 57.

Brown v. Adams, 1 Stewart's Ala. Rep. 61. Beverleys v. Holmes, 4 Munf. Rep.

95. Parker t. Cai'ter, ibid. 273.

Bay V. Coddington, 5 Johns. Ch. Rep. 64.

(1) The EiigUah Law Review, vol. x. No. 19, May, 1S49, p. 56, contains a learped article upon
the doctrine of rmtdMrn pactwn, as administered in the civil and common law. The writer ad-
duces very strong arguments against the policy of the rule of the English law; and he shows
that Blacketone and other writers who cite the civil law for the maxim, were mistaken. The
rule as administered in the common law was not known to the civil law of Justinian. A stipu-

lation was nudrnnpactum, and not enforceable in the civil l^w ; not because it wanted a con-
Bderation, (in the sense we use that term,) but because it wanted the regular and solemn form of
a stipulation which was necessary to give it validity. See, also, iSmith^s Greek and jRoman An-
tiquities, (Obligationcs,) pp. 820, 821. Mouton v. Noble, 1 Lomaiana Ann. Rep. 192.

(2) A. was indebted to B. and B. to the plaintiff; B. gave the plaintiff an order on A. for a
quantity of wood, which, upon presentment to him by plaintiff, he accepted, and promised to de-

liver the wood, but when it was due, refused. Held, there was no consideration for the promise.

Lord V. Adams, 2 Barti. S. 0. Rep. 849.

Vol. n. 38
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relation to part of the consideration is held to be no defence

at law : though fi-and in respect to the execntion of the spe-

cialty, and going to render it void, is a good defence.*

*465 *A valuable consideration is one that is either a benefit

to the party promising, or some tronble or prejudice to

the party to whom the promise is made.'' (1) Any damage,

or suspension, or forbeai-ance of a right, will be sufficient to

sustain a promise." A mutual promise amounts to a suffi-

cient consideration, provided the mutual promises be con-

current In point of time ; and in that case the one promise

is a good consideration for the other.* But if two concur-

- Dale V. RooseTelt, 9 CowerCa Rep. 307. The N. Y. Revised Statutes, toL ii. p.

406. sec. 11, 78, declare that a seal is only presumptive evidence of a sofficient con-

sideration, and liable to be rebutted equally as if the instrument was not sealed, pro-

vided such a defence be made by plea or by notice, under the general issue. This

statute provision was an innovation upon the common law rule. Case v. Brough-

ton, 11 WendeWs Rep. 106. It is not to be understood that a voluntary bond

would be enforced, it it be admitted by the obligee, by pleading or otherwise, that

it was executed without any consideration. The principle is, that a bond, from the

Bolemnity of the instmment, implies a consideration, and the defendant is estopped

by the seal, from averring a want of it. Wright t. Moor, 1 CK Rep. 84. Turner

V. Sir George Binton, Eardress, 200. 2 Blacks. Com. 446. Sedgwick, J., and

Parsons, Ch. J, 2 Mass. Rep. 162. In Indiana, by statute, (R. Statutes, 1838, p.

451,) consideration of sped.'Jties and other contracts (conveyances of real estate

and negotiable paper excepted) may be inquired into imder special plea, or if

given in evidence, on a trial at law.

i" Jones V. Ashbumham, 4 Easts Rep. 455. Lent v. Padelford, 10 Mass. Rep.

236. Patterson, J, 2 Adolpfi. cfc Ellis, n. 5. 869.

« Seaman v. Seaman, 12 WendeWs Rep. 381. Morton v. Bum, 2 Neville ct

Perty, 297.

* Where several persons subscribe to raise money for an object in which all feel

an interest) the mutual promises of the subscribers form a valid consideration for

the promise of each. But the agreement of a single person to make a donation to

a public institution, without any undertaking on the part of the donee to do any

Uiing, is without consideration and void. Walworth, Chancellor, Stewart v.

Hamilton College, 2 Denio R. 416, 417. (2) Wilson v. Baptist Society, 10 Barb.

R. 308. If an agreement be optional as to one of the parties, and obligatory as to

(1) See post, p. 6T1, note (a.)

(2) This decision has been affirmed in the court of appeals. S. C. 1 Comet. SSL Barnes v.

First Presby. Cliureh, 15 £art. S. 249. A consideration may be proved by parol, where none

appears in the -writing, the case not coming within the statute of frauds.

In Kentucky, it wonld seem that such a promise would be valid ; the dnty of the trustees to

appropriate the money according to the charter, being regarded as a sufficient consideration.

Collier T. B.E. Society, 8 .B.Jftm. J?ep. 6S. So it would Ire valid in Zowisiana. Mouton v. No-

ble, 1 Za. Ann. JS. 192. This latter case gives a perspicuous explanation of the nature of the

consideration or causa required by the civil law. See, also, Bronwer v. Hill, 1 Sandf. Late

Sep. 629.
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rent acts are stipulated, as delivery by the one party and

payment by tbe otber, no action can be maintained by eitber,

without showing a performance, or what is eq^uivalent to a

performance, of his part of the agreement.^ If the considera-

tion be wholly past and executed before the promise be

made, it is not sufficient, unless the consideration arose at

the instance or request of the party promising ; and that

request must have been expressly made, or be necessarily

implied, from the moral obhgation under which the party

was placed ; and the consideration must have been beneficial

to the one party, or onerous to the other.'' A subsisting legal

obhgation to do a thing, is a sufficient consideration for a pro-

mise to do it ; but it has been an unsettled point, whether a

mere moral obligation be, of itself, a sufficient consideration

for a promise, except in those cases in which a prior legal ob-

ligation or consideration had once existed. The weight of

authority is that it is not sufficient. = (1) Though the consid-

the other, it does not destroy its mutuality, if there be a sufficient consideration on

both sides ; as if one party stipulates that he will deliver salt when called on, and

the other that he will pay for the salt so delivered. This is mutuality, and one

promise is in consideration of the other. Cleriy v. Smith, 3 Hump. Tenn. R. 19.

Lester v. Jewitt, 12 Barbour R. 503.

• If the act or duty to be perfonned by A., and in consideration of which B.

promises to pay, be such that it cannot, or from its nature may not be performed

before the time fixed for payment by B., then A. may sue for the money without

averring performance. But if the time be fixed for the payment to be made in

consideration of the act, and the act be of such a nature that it may be done pre-

sently, and before the time of payment, then the act becomes a precedent condi-

tion to the payment. Thorpe v. Thorpe, 1 SalJi, 171. 1 Lord Raym. 665. S. C.

Colonel V. Briggs, 1 Salh. 1 13. Pardage v. Cole, 1 Saund. 319. Trimble v. Green,

3 Dana's Ken. Rep. 356, 357. In this last case, the distinctions to be drawn fi-om

the authorities are justly and skilfully taken.

' Jenkins v. Tucker, 1 H. Blacks. Rep. 90. Livingston v. Rogers, 1 Oainea' Rep.
584. Comstock v. Smith, 7 Jolms. Rep. 87. Hicks v. Burhans, 10 Johns. Rep.

243. Garrett v. Stewai't, 1 M'Ooris S. C. Rep. 514. Wing v. Mill, 1 Barnw. &
Aid 104.

= Smith V. Ware, 13 Johnson, 257. Edwards v. Davis, 16 ib. 281. Mills v.

Wyman, 3 Pick. Rep. 207. Cook v. Bradley, 7 Conn. Rep. 57. Dodge v. Adams,
19 Pick. Rep. 429. Eastwood v. Kenyon, 3 Ferry & Damson, 276. S. C. 11

(1) It is finally settled in England, that a promise made in consideration of past illicit inter-

course, is void for want of consideration. Beaumont t. Eeeve, 8 Ad. & El. N. S. 4S8. This
case, as well as several others, approves the rule as laid down in the note to 8 A tfe P. 249 ; see
Geer v. Archer, 2 Biwl>. S. 0. Rep. 420, 8 Ad. & M. supra ; and see, also, Watkins v. Halstead,
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eration of natural love and affection te sufficient in a deed,

yet sncli a consideration is not sufficient to support an execu-

Adolph. & Ellis, 348. Ehle v. JudsoD, 24 Wendell, 97. The question how far a

mere moral obligation was sufficient to raise and support an assumpsit, is learnedly

and clearly stated and discussed in the note to 3 Bos. & Pull. 249, and the note to 16

Johns. Rep. 233 ; and the conclusion to which the learned editors arrived, seems to

have been adopted in the cases referred to. And yet, in one of the eases, (Lee v.

Muggeridge, 5 Tauni. Rep. 36,) Gibbs, J., observed, that it could not now be dis-

puted, that wherever there is a moral obh'gation to pay a debt or perform a duty,

a promise to pay that debt or perform that duty, would be supported by the

previous moral obligation. There is a strong instance, in Fairchild v. Bel), Brevard's

M. S. Rep. cited in 1 Ric^s S. C. Dig. p. 60, in support of the implied contract to

pay for a meritorious sei-vice, founded on a moral obligation. The same doctrine ia

laid down by Baillies, J., in Barlow v. Smith, 4 Vermont Rep. 144, and in Glass v.

Beach, 5 ibid. 193 ; but the promise must be express, and not implied. Lord Ten-

terden, in Littlefield v. Shee, 2 Barn, d; Ad. 811, admitted the doctrine, that a

moral obligation was a sufficient consideration for an express promise, though he

said that it must be received with some limitation. It is difficult to surmount the

case stated by Lord Holt, in 1 Lord Raym. 389, that a promise to pay a debt con-

tracted in infancy is valid. In the case of Eastwood v. Kenyon, Lord Denman

observed, that the case of Lee v. Muggeridge was decidedly at variance with the

doctiine in the note to 8 .B. tfc Puller, 249, and so was the decision in Littlefield v.

Shee ; and Lord Denman concluded that a past benefit, not conferred at the request

of the defendant, would not support a subsequent promise to pay, and that this

conclusion was justified by the old common law, and that the principle of moral

obligation did not make its appeaiance till the days of Lord Mansfield. The

decision in Lee v. Muggeridge was laid down in too unqualified teiins, and the

doctrine in the note to B. & P. may now be considered as the better doctrine in

England and America. But there is a distinction between promises which are void

or only voidable, and the fonner are held not a sufficient consideration to support

subsequent promise. Cockshot v. Bennett, 2 Term, 163. In Eatchell v. Odom, 2

Dev. & Battle, 302, it was observed that it was not every moral obligation that

was sufficient in law to raise an implied promise or to support an express one

;

and that such only were available considerations, which would originally have been

good but for the intervention of some rule of policy. A promise to pay after the

interdict is removed, will be valid, and may be enforced. The case of a promise

to pay a debt baiTed by the statute of limitations, or a promise by a widow or an

adult, to refund a loan of money made during coverture or infancy, are given as

instances by Judge Gaston, in his clear and able opinion in the last case cited. So,

2 Sand/. {Law) B. 811, where it was held, that a pTomise by a wife, after a divorce, to pay for

goods fiimished dnrins coverture, was void. S,ee, also, Gecr v. Archer, 2 Barl. S. C. Rep. 420.

By a statute in Maine, no premise will leTive a debt discharged by the bankrupt or insolvent

laws, unless it be in writing and signed by the party. Ads of Maine, eh. 52, 184S. Eice v.

Maywell, 18 S. & M. R. 289.

The same rule of law has been adopted in New-Tork, as to promises to pay, where the origi-

nal cause of action has been barred by the statute of limitations. Code of Procedure, § 90, ch.

4 tit 2, part 2. A new promise to pay a debt made after a decree in bankruptcy, held valid,

Corliss V. Shepherd, 28 Maine B. B60. ,
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tory contract and give it validity, either at law or

*in eqnity.a A promise to do a thing may be merely *4:66

gratuitous, and not binding ;
yet, if the person promis-

ing enters upon the execution of the business, and does it ne-

gligently or amiss, so as to produce injury to the other party,

an action will lie for this misfeasance.!' The consideration

must not only be valuable, but it must be a lawful considera-

tion, and not repugnant to law, or sound policy, or good

morals. (1) Ma turpi contractu actio non oritur ; and no per-

son, even so farback as the feudal ages, was permitted by law

to stipulate for iniquity. <= The reports, in every period of the

English jurisprudence, and our American reports, equally

abound with cases of contracts held illegal on account of the

illegality of the consideration; and they contain striking

a promise by an insolvent debtor to pay a debt existing before his discharge,

creates a valid contract, the previous indebtedness being a sufficient consideration,

and the promise is a revival of the old debt. Earnest v. Parke, 4 Jtawle, 452.

Parke, B., in Smith v. Winter, 1 Home d: HurUtone, 389. Rogers v. Stephens, 2

Term, "713. Gibbon v. Coggen, 2 Campb. 168. Hawkes v. Saunders, Oowp. 290.

Cook V. Bradley, 7 Conn. Rep. 57.(2) The plaintiff may declare on the original

promise, and insist on the new promise, by way of replication. Fitzgerald T.

Alexander, 19 Wheaton, 402. If a debtor compromises a debt by paying part,

and afterwards promises to pay the balance when able, the promise is binding

without any new consideration. Stafford v. Bacon, 25 Wendell, 384.

• Tate V. Hilberfc, 2 Vesey, jun. 111. Pennington v. Gittings, 2 Gill & Johm.

208. A court of equity will not specifically enforce or execute a voluntary con-

tract, nor lend its assistance to a mere volunteer, who is not within the influence of

the consideration of an executory agreement. Jeffreys v. Jeffreys, Or. & Ph. 141.

HoUoway v. Headington, 8 Sim. 325. Oolyear v. Countess of M. 2 Keen, 81. 1

Maddock'a Oh. Rep. 564. Mathews v. L—e Nevers, Scott, U. S. 0. 0. for Georgia,

Law Reporter, Boston, June, 1846. But if it be an executed trust, though without

consideration, the court will give it effect. CoUingson v. Pattrick, 2 Keen, 123.

Ellison V. Ellison, 6 Vesey, 662. Bunu v. Winthrop, 1 Johnson's Oh. Rep. 337.

Minturn v. Seymour, 4 id. 500. Acker v. Phenix, 4 Paic/e's Rep. 305. Hayes v.

Kershow, 1 Sandford's Gh. Rep. 261.

t Ooggs V. Barnard, 2 Lord Raym. 909.

" -Kte. Ahr. tit. Obligation, pi. 13. See, also, the same language in the civil

law. Dig. 2. 14, 27. 4. Oode, 6. 3. 6.

(1) A promi3e to an officer in consideration of forbearance to prosecute, is void as against pub-

lic policy. Keir v. Leeman , 9 Ad. i& El. 871. So an agreement to use one's influence witli the

Common Council of New-York, to procure a lease, was held void as against public policy.

Wall T. Charlick, mw-York S.O.N.T. Leg. Obs'r, Juhj, 1850, p. 230.

(2) See, also, Brown v. Collier, 8 Uumph. B. 510. Penett v. Oaruthers, S S. (& M, Bep. 491.

Walbridge v. Harroon, 18 Vermont M. 448.
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illustrations of the general rule, that contracts are illegal when
founded on a consideration, contra lonos mores, or against the

principles of sound policy, or founded in fraud, or in contra-

vention of the positive provisions of some statute law.* (1) If

the contract grows immediately out of, or is connected with
an illegal or immoral act, a court of justice wiU not enforce

it. But if it be unconnected with the illegal act, and founded

on a new consideration, it m^ be enforced, although the ille-

gal act was known to the party to whom the promise was
made, and he was the contriver of the illegal act.^ (2)

» In the American Jurist for January, 1840, the law concerning unlawful con-

tracts, which violate either the common or statute law, ia discussed with much
learning, order and perspicuity, and the numerous adjudged cases bearing on the

subject referred to, and the leading ones sufficiently examined.
•• Hodgson V. Temple, 6 Taunt. Rep. 181. Toler v. Armstrong, 4 Wash. Cir.

Rep. 297. 11 Wheaton, 258. S. 0. Story's Com. on the Conflict of Laws, pp.

205—209. That a contract of sale, not prohibited by any positive law, nor against

good morals, may still be void as being against principles of sound policy, see

Jones V. Randall, Cowp. 39. Bryan v. Lewis, Ry. <k Moo. 386. In Richardson v.

Mellish, 2 Biiig. Rep. 229, Ch. J. Best thought that the courts had gone too far in

setting aside contracts, on the ground that they were in contravention of public

policy, and that the objection in such cases ought to be founded on some clear and

unquestionable principle, and never applied to doubtful questions of policy. These

should be left to be settled by legislative discretion. In the Scots law, contracts

are deemed inconsistent with public policy ^nd void : 1. When made against the

policy of the domestic relations. 2. In resti-aint of personal liberty. 3. Tending to

impede the course of justice. 4, Defeating the revenue laws. 5. Inconsistent with

national war policy. Bell's Principles of the Law of Scotland, p^. 16— 18. Mr.

Justice Stoiy.in his Commentaries on Equity Jurisprudence, vol. i. pp. 262—304,

has clearly and fully stated the cases in which contracts have been set aside as

against public policy. Such, for instance, are (1.) Marriage brokerage contracts,

by which a party engages to give another compensation if he will negotiate an

advantageous match for him. (2.) A reward promised for using influence and

(1) Courts will not sustain an action for the recovery of property whicli the owner had pre-

pared to use in violation of the law ; as for pieces of German silver, of the dimension of Mex-

ican doUais, which were seized in tra/nsitfii to a place to be milled. Spaulding v. Preston, 21 Yt.

Bep.l.

The court declared this to be the first case of the kind to be found on the records of any court.

The law, as settled by the English cases, as to provisions in wills restraining marriage, is ad-

mitted by the English judges to be contradictory and unreasonable. "If (aays L. J. Knight

Bruce) a man give a single woman an annuity 'wtitil she be married, and the legatee marry,

the annuity will thereupon cease. But when a man gave an annuity to a single woman, and

declared that if she should marry, the annuity should be forfeited , the proviso was void, and she

might marry and retain her annuity." This absurd verbal distinction turns on the difference

between a limitation and a condition. Heath v. Lewis, IT Mug. L. & M. R. 41. Lloyd v. Lloyd'

10 Bug. L.&X.B. 139.

(2) Jack V. Nichols, 5 JorS. S. 0. Sep. 83.
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The *court3 of justice will allow the objection, that the *4:67

consideration of the contract was immoral or illegal,

power over another person, to induce him to make a will in his favour. (8.) Secret

conveyances and settlements in contemplation of marriage. (4.) Contracts in gene-

ral restraint of marriage. (5.) Contracts in general restraint of trade. (6.) Agree-

ments founded upon violation of public trust or confidence, or duty, or for the

violation of public law. These and other less striking cases are all enforced and

illustrated by numerous authorities, in the masterly treatise to which I have re-

ferred. The cases are uniform in declaring the principle, that if n note or other

contract be made in consideration of an act forbidden by law, it is absolutely void.

14 Mass. Rep. 822. 5 Johns. Rep. S2l. S Wheaton, 204. 4 Peter^ XI. 8. Rep.

410. W Easts Rep. 60%. 1 Binney's Rep. 110. 2 Gallison's Rep. 560. Vide,

also, ante, vol. i. p. 468. If the consideration of a bond or covenant be illegal, that

illegality will constitute a good defence at law, as well as in equity. Smith v.

Aykewall, 8 Atk. 566. Collins v. Blantern, 2 Wilson, 84Y. Paxton v. Popham,

9 East, 408. Greville v. Atkins, 9 B. dt Cress. 462. Fytche v. Bishop of London,

1 East, 487. Tauxhall Bridge Company v. Spencer, 1 Jaeob, 64. Weastmeath v.

Westmeath, 1 Dow's TS. S. 519. First Cong. Church v. Henderson, 4 Rob. Louis.

Rep. 209. Overman v. Clemmons, 2 Sev. & Battle, 185. In this last case all the

authorities are reviewed, and the doctrine clearly established. Though the result

of many of the decisions is, that the mere knowledge of the illegal purpose for

which goods are purchased will not affect the validity of the contract, if there be

no participation or interest in the act itself, as selling goods by a foreign merchant,

he knowing that they were intended to be smuggled into England. Holman v.

Johnson, Gowper, 341. Maxwell v. Reid, 5 Term, 699.(1) Hodgson v. Temple, 5

Taunton, 181. Bell on the Contract of Sale, Edin. 1844, p. 22. Cheney v. Duke,

10 Gill <k Johns. Rep. 11. Lord Abinger, in Pellecat v. Angell, 2 Or. & M. Rep.

311 ;
yet Ch. J. Eyre, in Lightfoot v. Tenant, 1 Bos. & Pull. 351. 356, held other-

wise, and that the consideration must be meritorious. A sale of arsenic, knowing

it to be intended to commit murder, would not support an action. And Mr. Jus-

tice Story, (^Conflict of Laws, pp. 209, 210,) considers that this doctrine contains such

wholesome morality and enlarged policy as to be almost irresistible to the judg-

ment. This has now become the prevailing law in the English courts. Langton

V. Hughes, 1 Maule <k Selw. 593. Cannan v. Bryce, 3 Barnw. & Aid. 179. In

Steele v. Curie, 4 Dands K. Rep. 385, Ch. J. Robertson, after an examination of

the authorities on this vexed question, and without giving any definite opinion

thereon, suggested that the validity of the contract in the given case might depend

(1) Where a person from New-Tork made a contract in Vermont for the sale of liquor, to be

retailed in the latter state, in violation of its statute laws, it was held, the vendor could maintain

no action for the price in the courts of Vermont. The court will give no man a remedy on a

contract made in contemplation of a violation of its laws. Terrett v. Bartlett, 31 Vt. R. 184.

The same rule was applied in Wooster v. Miller, T Smedes <& it. 330. But a bare knowledge

by the vendor that the vendee intends to put the goods sold to an illegal use will not vitiate the

sale. Kreisa v. Seligman, 3 Barb. li. 439. In this case, Mr. Justice Selden delivered an able

opinion, in which he denies the correctness ofthe decision in Langton v. Hughes, supra. See Ken-

nett V. Chambers, 14 Hcnoard R. 88, which was the case of a contract, before the recognition of

Texas by the Qnited States, to assist a Texan ofScer in the war with Mexico, and therefore the

contract was illegal.
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to be made even by the guilty party to the contract ; for the

allowance is not for the sake of the party who raises the ob-

jection, but is grounded on general principles of policy.^ A
particeps criminis has been held to be entitled, in equity, on

his own application, to relief against his own contract, when
the contract was illegal, or against the policy of the law, and

relief became necessary to prevent injury to pthers. It was

no objection that the plaintiff himself was a party to the ille-

gal transaction.'' But if a party, who may be entitled to

resist a claim on account of its illegality, waives that privilege,

and fulfils the contract, he cannot be permitted to recover the

money back ; and the rule that potior est conditio defendentis

will apply.<= (1) If, however, the money be not paid over,

but remains, in its transit, in the hands of the intermediate

Ufon the degree of inrpitude CTmccd by the contemplated tranegression of the

law.
,

With respect to contracts in restraint of trade, if they totally prohibit the caiTy-

ing on of a particular business at any place -within the state, they are void, for such

a general restraint is injurious to the public. (2) But contracts for a limited re-

straint, as that a man •will not exercise his trade, or carry on his business in a par-

ticular place, or within certain limits, are valid, provided they were entered into for

some good reasons, independent of the pecuniary consideration. (3) Mitchel v.

Reynolds, 1 P. Wms. 181. Horner t. Graves, 1 Bing. 'JSS. Proctor v. Sargent, 2

Manning & Granger, 20. Mallan v. May, 11 Meeson & Wehly, 663. Chappell

V. Brockway, 21 Wendell, 157. Ross v. Sadgbeer, ih. 166. The opinion of Ch. J.

Parker", in the case of Mitchel v. Reynolds, is very elaborate, and contains the prin-

ciples of law on the subject, with just discrimination and great precision and ac-

curacy. The opinion of Mr. Justice Bronson, in the New-Tork cases, contains, also,

well reasoned conclusions of law.

* Holman v. Johnson, Cowp. Rep. 343. Mackey v. Browniield, 1 3 Serg. &
Bawle, 241, 242. Griswold v. Waddington, 16 Johns. Rep. 486. Langton v.

Hughes, 1 Maule & Selw. 593. Josephs v. Pebrer, 3 Barnw. cfc Cress. 639. See

infra, p. 487. u. d.

' Eastabrook v. Scott, 3 Vesey, 456. St. John v. St. John, 11 ihid. 626. 686.

Jackman v. Mitchell, 13 ibid. 581.

» HowBon V. Hancock, 8 Term Rep. 675. Burt v. Place, 6 Cowen's Rep. 431.

(1) The rule of law, tliat parliea in pari delicto will be denied all relief bolh in la^w and

equity, was discussed with uncommon ability by Nesbit, J., and approved by the court, in

Adams v. Barrett, 5 Georgia B. 404.

(S) Agreements between the proprietors of boats running on the interior lakes of New-Tork,

regulating the price of freight and fare, and prohibiting the parties engaging in similar business

out of the association, have been declared void, as conspiracies in reBlraintoftrade;aiid to coerce

the public, under the 2 Bet. St. 691, § S, and at common law. Stanton v. Allen, 5 Denio'a B. 434.

Hooker v. Vandewatcr, 4 Demo's B. 849.

(8) Hartly v. Cummings, 6 M. G. S S. Hep. 246.
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stakeholders, the law will not permit a third person, who is

thus incidentally connected with the transaction, to set up

the claim of illegality in the contract between the principal

parties. (1) An agent cannot shelter himself from paying

over the money by such a plea, and the money advanced

may be reclaimed.* "When the transaction is of such a nature

that the good part of the consideration can be separated from

that which is bad, the courts will make the distinction ; for

" the common law doth divide according to common
reason ; and having made that void that is *against *468

law, lets the rest stand."'' The general and more lib-

eral principle now is, that where any matter, void even by
statute, be mixed up with good matter, which is entirely in-

dependent of it, the good part shall stand, and the rest be
held void ;" though if the part which is good depends upon
that which is bad, the whole instrument is void ;<' (2) and so

I take the rule to be if any part of the consideration be
malum in se, or the good and the void consideration be so

mixed, or the contract so entire, that there can be no appor-

tionment. « (3)

* Cotton V. Thurland, 5 Term Rep. 405. Smith v. Bicbmore, 4 Taunt. Rep. ili.

Vischer v. Yates, 11 Johns. Rep. 23. M'Alister v. Hoffman, 16 Serg. & Rawle, 147.

Hax-tleton v. Jackson, 8 Barnw. <Ss Cress. 221.

*• Uffen. rill. ch. 15. Bob.Rep.U. Piggot's Case, 11 Co. 27. b. Greenwood

V. Bishop of London, 5 Taunt. Rep. 727. Lord Stowell said, that the admiralty

courts adopt this rational rule of the common law, in respect to maritime contracts.

The Nelson, 1 Hcyg. Adm. Rep. 176.

' Mouysv. Leake, 8 Term Rep. 411. Kemson v. Cole, % East's Rep. 231.

Howe V. Synge, 15 Eas(s Rep. 440. Doe v. Pitcher, 6 Taunt. Rep. 3B9. Wigg v.

Shuttleworth, 13 Easfs Rep. 87.

* Best, J., in Biddle v. Leeder, \ B. db Oress. 327.

' Scott T. Qilmore, 3 Taunt. Rep. 226. Lord Kenyon, in Mouys v. Leake, 8

Term Rep. 411. Hinde v. Chamberlain, 6 iV. II. Rep. 226. Frazier v. Thompson,

2 Watts & Serg. 235.

(1) But the losing party in a wager may recover from tlie stateliolder the money he had de-

posited with him, though the latter, after the determination of the wager, had, by the order of

the depositor, paid over the money to the winner. Buckman v. Pitcher, 1 Comat, B. 392. See,

also, Morgan v. GrofT, 4 BarT>. S. C. B. 524

(2) Tilson V. Hlnees, 5 Barr^s B. 462. Morris v. Way, 16 Ohio B. 469.

(3) It has been repeatedly held, that a contract for doing an act, in violation of a statute im-

posing a penalty^ though containing no express prohibition of the act, but enacted as a security

against/rottc? or inwwraUt]/, and not merely for the purpose of revenue, is void. The courts

will not uphold a transaction which disregards such statute provisions. Cundell v. Dawson, 4

U.G.& Saottfs B, 3T6. Eitchie T. Smith, 6 id. 462. Griffith v. Wells, 3 Dmio's M. S26. Fer-
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IV. Of the contract of sale.

A sale is a contract for the transfer of property from one
person to another, for a Taluable consideration ;* and three

things are requisite to its validity, viz. : the thing sold, which
is the object of the contract, the price, and the consent of the

contracting parties. •>
(1)

(1.) The thing sold must have an actual or potential exist-

ence," and be specific or idientified, and capable of delivery,

' Sir 'William Blackstone defines a sale to be " a transmutation of property from
one man to another, in consideration of some price or recompense in value." 2

Com. 446. Ross, in his Treatise on the Law of Purchasers and Vendors, adopts

the same definition, and I take this occasion to recommend that work of Mr. Ross
as a learned and faithful performance. It is republished in this country as part of

the 12th volume of the Law Library, edited by Thomas J. Wharton, Esq., a moat

valuable series of publications to the profession.

t Pothier, Traite du Contrat de Vente, n. 8. BelTs Prin. L. S. sec. 85. 90—92.

"= It is sufficient that the thing contracted for has a potential existence ; and a

single hope or expectation of means founded on a right in esse, may be the object

of sale, as the next cast of a fisherman's net, or fruits or animals not yet in existence,

or the good-will of a trade. But a mere possibility or contingency, not coupled

with any interest in, or growing out of property, as a grant of the wool of the

sheep the grantor may thereafter buy, or the expentancy of an heir apparent, is

void as a sale. Big. 18. 1. 8. Pothier, Cont. de Vente, u. 6, 6. Plowd. Hep. 13. a.

Grantham v. Hawley, Sob. Sep. 132. Barg. Oo. Litt. lib. 1. u. 363. S. C. Robin-

son V. MacDonnell, 5 Maule 6e Selw. 228. Com. Dig. tit. Grant, D. Careton v.

Leighton, 3 Ji?m«. 667. See in/ra, vol. iii. 64. See, also, in/rd, p. 504. A cove-

nant to pay out of future profits of an existing office is good. Clapham v. Moyle,

1 Lev. Rep. 155. Mr. Bell, in his Principles of the Lawpf Scotland, p. SO, (a work

very comprehensive but admirably condensed,) states that the hope of succession

may be the subject of sale ; but in the case from Merivale, Lord Eldou held, that

such an expectancy could not be the subject of assignment or contract. Rever-

sionary intei-est and expectancies, founded on settlements and entailments, are the

subject of sale, as, see post, 475 ; but a mere hope, where there is no existing right

sustaining the expectation, as where the ancestor is seised in fee simple, with a

power of alienation and devise, is not the subject of a valid sale. But see post, 475,

n. c. A bill or note, or inland bill of exchange, is not the subject of sale, unless it

be such a security in the hands of the seller that he could sue on it at maturity. (2)

ritt T. Bartlett, il Vt. B.1U. But see HiU T. SmUh, 1 Morris B. TO. Lewis v. Welch, 14 IT. E.

B. 294.

A contract in violation of a merely local or municipal law is equally void as if in violation of a

statute of universal application. Beman v. Tugnot, 5 SanSf. S. O. B. 158. Harris v. Bunnels,

12 Bow. B. 80.

(1) Mr. JusHoe Wayne lias deflned a sale " to mean at all times a contract between parties,
'

to give and to pass rights of property for money ; which the buyer pays, or promises to pay, to

the seller, for the thing bought or sold." Williamson v. Berrey, 8 Bern. TT. S. Bep. 644. Jfoy's

Maa. ch. 42. Sfiep. Touch. 244.

(2) It was held, in Holford v. Blatchford, iSandf. Ch. B. 149, tbeXforeign exchange is a com-
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otherwise it is not strictly a contract of sale, but a special or

executory agreement.^ If tlie subject matter of the sale be in

existence, and only constructiyely in the possession of the

seller, as by being in the possession of his agent or carrier

abroad, it is nevertheless a sale, though a conditional or im-

perfect one, depending on the future actual delivery.'' (1)

Powell Y. "Waters, 8 Cowen, 689. Cram v. Hendrick, 7 Wend. 689. Munn v.

Commn. Company, 15 Johnson, 44. But foreign exchange in the hands of the

drawer is a subject of traffic and sale—a commodity bought and sold like mer-

chandise. Bankers' drafts are also existing things in action,'and subject to the like

traffic. The drawer sells his foreign bill as money or funds abroad. His 'credit

abroad is to the payee equivalent to cash, and the bill of exchange is the instrument

of transfer. The commission charge on the transfer is part of the price of the sale,

and not usurious. Holford v. Blatchford, 2 Sandford's Ch. Rep. 149.

» Rondeau v. TVyatt, 2 H. Blacks. 63. Mucklow v. Mangles, 1 Taunt. Rep. 318.

Groves v. Buck, 3 Maule & Selw. 178.

•> Boyd v. Siffkin, 2 Oampb. Rep. 326. "Withers v. Lyss, 4 ibid. 237. In the

civil law, ownership in the seller at the time of the contract was not essential to

its validity. Dig. 16. 1. 1. 57. Heinecc. Mlem. Jur. Secund. Ord. Inst. lib. 3. tit.

24. sec. 905. Pothier, Contrat de Vente, u. 7. In Bryan v. Lewis, 1 Ryan &
Moody, 386, Lord Tenterden ruled, that if goods be sold to be delivered at a future

day, and the seller has not the goods, nor any contract for them, nor any reasona-

ble expectation of receiving them by consignment, but intends to go into the

market and buy them, it was not a valid contract. It was a mere wager on the

price of the commodity. This is contrary to the rule at law, as suggested by Lord

Chancellor Parker, in Cud v. Rutter, 1 P. Wms. 570. The observation of Lord

Tenterden, in this case, is said to be a mere dictum, and unsupported by any other

case. Wells v. Porter, 3 Scott, 141. In this last case in the C. B., it was held,

that time bargains in foreign funds were not illegal or Toid at common law ; and in

Hibblewhite v. McMorine, 5 Meeson & W. 462, the decision of Lord Tenterden, in

Bryan v. Lewis, was completely overruled. Mr. Bell says, that where the dis-

tinction exists between sale as a transfer of property and sale as a contract, as in

the civil law, Holland, Scotland, (tc, a thing which belongs to another may be the

subject of sale, and the seller must make good the contract, or answer in damages.

But that in England and America, as a sale is a transfer of property, it cannot ex-

ist as to property not belonging to the seller at the time. Bell on the Contract of

Sale, Edm. 1844, pp. 26, 27. In France, by the Ood£ Civil, 'So. 1617, on a contract

of sale of goods which can be purchased in the market, the seller is bound to fulfil

the contract. By the N. T. Revised Statutes, 3d edit. vol. L 892, in order to pre-

vent stock-jobbing, it is declared that all contracts, written or verbal, for the sale

modity -which may be bought and sold like merchandise. An aasignment of a ship, and all oil

and cargo which might be caught or brought home in said ship, is a valid assignment in equity,

as well of the future cargo to be taken during the voyage, as of the cargo, if any, existing at the

time. Langton v, Horton, 1 Hojre^s R. 549.

(1) There is no implied contract that the vendee shall pay the vendor for any thing done to

the arUole previous to delivery. Cole v. Kerr, 20 Vt. Hep. 21.



604 OF PERSONAL PROPERTY. [Part V.

But if the article intended to be sold lias no existence, ttere
can be no contract of sale. Thus, if A. sells bis horse to B.,

and it turns out that the horse was dead at the time, though
the fact was unknown to the parties, the contract is necessa-

rily void. So if A., at New-York, sells to B. his house and
lot in Albany, and the house should happen to hare

been destroyed by fire at the time, and the parties are

*469 *equally ignorant *of the fact, the foundation of the

contract fails, provided the house, and not the ground
on which it stood, was the essential inducement to the pur-

chase.=- The civil law came to the same conclusion on this

point. b But if the house was only destroyed in part, then if

it was destroyed to the value of only half or less, the opinion

stated in the civil law is, that the sale would remain good,

and the seller would be obliged to allow a ratable diminu-

tion of the price. Pothier thinks, however, <= that in equity

the buyer ought not to be bound to any part or modification

of the contract, when the inducement to the contract had thus

failed ; and this would seem to be the reasoning of Papinian,

from another passage in the Pandects,* and itis certainly the

more just and reasonable doctrine. The Code Wwpoleon^ has

or transfer of stocks, are void, unless the party contracting to sell be, at the time,

in the actual possession of the evidence of the debt or interest, or otherwise entitled

in his own light or with due authority to sell the same
; (1) and all wagers upon the

price of stock are void. The English statute of 7 Geo. II. c. 8, was made to prevent

stock-jobbing, and which the statute tenned an infamous practice. The discus-

sions in the English com'ts on this statute have been many and interesting, and the

operation of the statute made subject to important distinctions. An agreement

to transfer stocks for a valuable consideration to be paid, though the seller was

not at the time actually possessed of or entitled to the stock, in his own right,

has been held not to be within the statute, which only applied to fictitious sales

of stocks. Mortimer v. McOallan, 6 Meeson & Wehby, 58. S. C. 1 Id. 20. 9

Id. 636.

* Dig. 18. 1. 1. 57. Pothier, Cont. de Vente, n. 4. Hitchcock v. Giddings, 4

Price's Rep. 135. S. C. Daniel's Exch. Rep. 1. Story's Com. on Eq. Jurispru-

dence, 15'7. Allen v. Hammond, 11 Peters' U. 8. Sep. 63.

>> Dig. 18. 1. 61.

' Traile du Contrat de Vente, n. 4.

i Dig. 18. 1. 58.

« No. 1601.

(1) It lias been decided, in Massacliusetta, that a sale, by a pledgor, of stocks, of whicb the

pledgee holds the certificates, but which the pledgor is authorized to sell, is not within the N. T.

Statute, cited in the note, swpra. Thompson T. Alger, 12 Met. B. 428.
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settled the French law in favour of the opinion of Pothier,

by declaring, that if part of the thing sold be destroyed at

the time, it is at the option of the buyer to abandon the sale,

or to take the part preserved, on a reasonable abatement of

price ; and, I presume, the principles contained in the Eng-

lish and American cases tend to the same conclusion, pro-

vided the inducement to the purchase be thereby materially

aifected.

Where the parties had entered into an agreement for the

sale and purchase of an interest in a public house, which was

stated tohave had eight years and a half to come, and it turned

out on examination that the vendor had an interest of only

six years in the house. Lord Kenyon ruled,^ that the buyer

had a right to consider the contract at an end, and recover

back any money which he had paid in part performance of

the agreement for the sale. The buyer had a right to say it

was not the interest he had agreed to purchase. So,

in another case, and upon the same principle, *Lord *4'r0

Eldon held,!' that if A. purchased a horse of B., which

was warranted soimd, if it turned out that he was unsound,

the buyer might keep the horse, and bring an action on his

warranty for the difference of the value ; or he might return

the horse, and recover back the money paid ; though if he

elected to pursue that course, he must be prompt in rescind-

ing the contract. = There are other cases, however, in which

it has been held,"! that it was no defence at law to a suit on a

note or bill, that the consideration partially failed, by reason

that the goods sold were of an inferior quality, unless clear

fraud in the sale be made out ; and the courts refer the ag-

grieved party to a distinct and independent remedy. But if

a title to a part of the chattels sold had totally failed, so as to

defeat the object of the purchase, as if A. should sell to B. a

pair of horses for carriage use, and the title to one of them
should fail, it is evident, from analogous cases, that the whole

purchase might be held void even in a court of law. In

' Farrer v. Nightingale, 2 Esp. Rep. 639.

^ Curtis T. Hannay, 3 Esp. Rep. 82.

" Buller, J., 1 Term Rep. 136; and in Compton v. Burn, Esp. Dig. 13.

* Morgan v. Richardson, 1 Campb. N. P. Rep. 40. n. Fleming v. Simpson, iUd.

Tye V. Gwynne, 2 ihid. 34.6.
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case of a sale of several lots of real property at auction, the

purchaser purchased three lots, and paid the deposit money,

but the title to two of the lots failed ; and Lord Kenyon
ruled, =1 that it was one entire contract ; and if the seller failed

in making title to any one of the lots, the purchaser might re-

scind the contract and refuse to take the other lots. The same

principle was advanced inJ;he case of Judson v. Wass,''^ which

was the purchase of several lots of land ; and the purchaser

was held to be entitled to have a perfect title according to con-

tract, without any incumbrance, or he might disafiirm the sale,

and recover back his deposit.^

(2.) On the subject of the claim to a completion of the pur-

chase, or to the payment or return of the consideration

*471 money, *in a case where the title or,the essential quali-

ties of part of the subject fail, and there is no charge

of fraud, the law does not seem to be clearly and precisely

settled ; and it is difficult to reconcile the cases, or make the

law harmonize on this vexatious question. The rules on this

branch of the law of sales are in constant discussion, and of

great practical utility, and they ought to be distinctly under-

stood. It would seem to be sound doctrine, that a substan-

tial error between the parties concerning the subject matter

of the contract, either as to the nature of the article, or as to

• Chambers v. Griffiths, 1 Esp. Rep. 150.

' 11 Johns. Rep. 525. There are coDflicting cases on this point; but in the

English law the better opinion seems to be, that if a pm-chaser contracts for the

entirety of an estate, and a good title can only be made to a part of it, the purchaser

will not be compelled to take it. This was the decision in Roffey v. Shallcross, 4

Madd. Oh. Rep. 122, Phil, ed., and in Dalby v. PuUen, 3 Simon's Rep. 29. Id

Cassamajor T. Strode, (1 Cooper's Sel. Oa. 510, 8 Oonden. Ch. Rep. 516. S. C.)

Lord Chancellor Brougham said, that the decision of Lord Kenyon, in Chambers v.

Griffiths, was not sound doctrine, and was contradicted by the cases of James v.

Shore, 1 Starkie, 426, and Roots v. Dormer, 4 Barnw. & Adol. Tl. He further

said that Lord Eldon, in the note to Roffey v. Shallcross, carried the rule too far

the other way. The principle laid down by Lord Brougham as the medium one

was, that the purchaser was not to be let off from his contract for one lot, on

the ground that the title to the other was bad, unless it appeared from the circum-

stances that the two lots were so connected that the purchaser would not have

bought, except in the expectation of possessing both lots.

» If a party has entered into a contract by the fraud of the other party, he may,

on discovering the fraud, and on the earliest notice, rescind the contract and recover

whatever he has advanced, on offering to do whatever be in his power to restore

the other party to his former condition. Masson v. Bovet, 1 Denio, 69.
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the consideration, or as to the security intended, would de-

stroy the consent requisite to its validity. = The principles

which govern the subject, as to defects in the quality or quan-

ity of the thing sold, require a more extended examination

;

and they are the same in their application to sales of lands

and chattels.

In the case of a purchase of land, where the title in part

fails, the court of chancery will decree a return of the pur-

chase money, even after the purchase has been carried com-

pletely into execution, by the delivery of the deed and pay-

ment of the money, provided there had been a fraudulent

misrepresentation as to the title.'' But if there be no ingre-

dient of fraud, and the purchaser is not evicted, the insuffi-

ciency of the title is no ground for relief against a security

given for the purchase money, or for rescinding the pur-

chase, and claiming restitution of the money. The party

is remitted to his remedies at law on his covenants to

*insure the title. <= In Frisiie v. Hoffnagle,^ the pur- '"'472

chaser, in a suit at law upon his note given to the

vendor for the purchase money, was allowed to show in his

defence, in avoidance of the note, a total failure of title, not-

withstanding he had taken a deed with full covenants, and

' Thornton v. Kempster, 5 Tamit. Rep. 786. Several cases on the same subject,

and in support of the doctrine in the text, are referred to iu 1 Bell's Oom. 242. 295,

in notis, as having been decided in the Scotch courts. By the Civil Code of Lou-

isiana, art. 2496—2519, a redhibitory action is provided for the avoidance of a

sale, on account of some vice or defect in the thing sold, which renders it either

absolutely useless, or its use so inconvenient and imperfect that it must be sup-

posed that the buyer would not have purchased it had he known of the vice.

Where a fact in the sale of land is equally unknown to both parties, or each has

equal information, or the act is doubtful from its own nature, and the parties have
acted in good faith, equity will not interpose. McCobb v. Eichardson, 24 Maine
fi. 82.

^ Edwards v. M'Leary, Cooper's Eq. Rep. 308. Fentou v. Browne, 14 Ves. 144.

" Abbott V. Allen, 2 Johns. Ch. Rep. 519. Barkhamsted v. Case, 5 Conn. Rep.
528. Banks v. Walker, before Ass. V. Oh., 2 Sandford's Ch. R. 344. In Brown v.

Eeeves, 19 Martin's Louis. Rep. 235, it was held, that so long as the buyer is in

the peaceable and undisturbed possession of the thing sold, he cannot withhold

payment, on the plea of a want of title in the vendor. By the civil law, also, a pur-

chaser m possession could not rescind the contract, nor prosecute the vendor, on the

ground of no title. Code, lib. 8. tit. 46. 1 . 3. Fothier, Traiie du Conlrat de Vente,

art. Prelim.

* 11 Johns. Rep. BO.
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had not been evicted. But the authority of that case and
the doctrine of it were much impaired by the Supreme
Court in Maine, in a subsequent case, founded on like cir-

cumstances ;^ and they were afterwards in a degree restored,

by the doubts thrown over the last decision by the Supreme
Court of Massachusetts, in Knapp v. Zee.^ The same defence

was made to a promissory note in the case of Greenleaf v.

Cfco^,<= and it was overruled on the ground that the title to

the land, for the consideration of which the note was given,

had only partially failed ; and it was said, that to make it a

good defence in any case, the failure of title must be total.

This case at Washington is contrary to the defence set up and

allowed, and to the principle established, in the case of Gray

V. lEandkinson ;<* but it seems to be supported by the case of

DoRj V. Nix^'^ where it was decided, by the English com-t of

C. B., that a partial failure of the consideration of a note was

no defence, provided the quantum of damages arising upon

the failure was not susceptible of definite computa-

*4:'r3 tion.f *The cases are in opposition to each other, and

they leave the question, how far and to what extent a

• Lloyd V. Jewell, 1 Oreenleaf's Rep. 352. See, also, Wrinkle v. Tyler, 15

Martin's Louis. Rep. 111. In Tallmadge v. Wallis, 25 Wendell, 117, the chancel-

lor supposed that the Supreme Court of New-York, in Frisbie v. Hoffnagle, erred

in the application of a correct principle to the case, because it did not appear that

there was >i total failure of consideration, as there was no eviction. It was con-

ceded by him, that on a total failure of title in a conyeyance of land, and when no

interest or possession passed, that fact was a good plea in bar of a suit on the bond

given for the puixhase money.

i> 3 Pick. Rep. 452. But the case of Frisbie v. Hoffnagle has been virtually

overruled in Tibbard v. Johnson, 19 Johnson, 11, and is not now regarded as

authority. See Whitney v. Lewis, 21 Wendell, 132. 134.

« 2 Whealon, 13.

J 1 Bay's Rep. 278.

8 9 Moore's Rep. 159.

' It seems to be now settled in the New-York decisions, that on a partial failure

of a consideration on a sale, the defendant may recoupe his damages, on a breach

of the plaintiff 's contract of warranty. Reab v. McAllister, 8 Wendell, 109. Still

v. Hall 20 id, 51. Batterman v. Pierce, 3 Hill, 111. The recoupment is not as a

set-off but allowed to avoid circuity of action, and it is founded on the plainest

principles of justice. Goodwin v. Morse, 9 Metcalf, 279. Under the N. T. R. 8.

vol. ii. 406, sec. 77, the defendant may recoupe in an action upon a sealed as well

as upon an unsealed instrument. He may avail himself, by way of recoupment, in

case of fraud by misrepresentation on the part of the vendor. Van Eppes v. Har-

rison 5 Bill i^- ^- R- 83. The equitable doctrine of recoupment is of recent origm,
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failure of title will be a good defence, and between the original

parties to an action for the consideration money on a contract

of sale, in a state of painful uncertainty. ^^ I apprehend that

in sales of land, the technical rule remits the party back to his

covenants in his deed ; and if there be no ingredient of fraud

in the case, and the party has not had the precaution to se-

cure himself by covenants, he has no remedy for his money
even on a failure of title. This is the strict English rule, both

at law and in equity ; and it applies equally to chattels, when
the vendor sells without any averment of title, and without

possession.'' In sales of chattels, the purchaser cannot resist

payment in cases free from fraud, while the contract con-

tinues open, and he has possession. But in this country the

rule has received very considerable relaxation. In respect to

lands, the same rule has been considered to be the law in

New-York ;= while, on the other hand, in South Carolina,

and is well calculated to give litigation. It is a question whether evidence by way
of recoupment can be received under the general issue without notice with the plea.

The majority of the court held that it could not in Barber v. Rose, 5 Bill's N. Y.
Rep. 16. In Sedgwick on the Measure of Damages, ch. \1, the more modern and

liberal doctrine of set-off or recoupment of damages in reduction of the plaintiff's

claim, is considered quite at large, and the numerous cases are ably reviewed and
criticised. The doctrine of set-off, or the compensation of one debt for another,

came fi-om the courts of equity, who were in possession of the doctrine long before

the courts of law interfered, and it was first introduced with the statute of 5 Geo.

II. The doctrine was borrowed from the doctrine of compensation of the civil law.

Dig. 16. 2, de Compensationibus. The set-off was confined at law to mutual debts,

but the statutes of bankrupts embraced mutual credits, and which, ex vi termini, im-

ported unliquidated damages, and this more liberal practice was adopted in chan-

cery. Grove v. Dubois, 1 I'erm., 112. Mx parte Deeze, 1 Atk. 228. James v.

Kynnier, 6 Vesey, 108. Duncan v. Lyon, 3 Johnson's Ch. Rep. 351. T. 0. & D.
Rail-Road Co. v. Rhodes, Alabama R. N. 8. vol. viii. 206. In the case of Whit-
beck V. Skinner, 1 Hill N. Y. R. 53, the defendant was admitted to set up by way
of recoupment an adverse claim under the same agreement, to save needless suits.

* The general rule in the English law is, that the partial failure of performance

by one party to a contract, for which there may be a compensation in damages,
does not authorize the other party to put an end to it. Franklin v. Miller, 4 Adolph.
& Ellis, 599.

'' Tanfield, Ch. Baron, in Eoswell v. Vaughan, Oro. Jac. 196. Medina v. Stough-
ton, 1 Balk. Rep. 211. Bree v. Holbech, Dov^. Rep. 654 Lord Alvanley, in

Johnson v. Johnson, 3 Bos. & Pull. 170. Urmston v. Pate, cited in Sugden's Law
of Vendors, 3d edit. 346, 347, and in 4 Cruise's Dig. 90, and in Cooper's Eq. Rep.
311. 1 Fonb. 366. n.

' Frost v. Raymond, 2 Caines' Rep. 188. Abbot v. Allen, 2 Johns. Ch. Rep.
523. Gouverneur v. Elmendorf, 5 Johns. Ch. Rep. 84.

Vol. n. 39
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their courts of equity will allow a party suffering by the

failure of tide, in a case without warranty, to recover back

the purchase money, in the sale of real as well as of personal

estates. »•

In cases where the consideration had totally failed, the

English courts have admitted that fact to constitute a good

defence between the original parties to a bill of exchange

;

though a partial failure of the consideration is no defence.''

But with us, a partial as well as total failure of the

*474: *consideration, may be given in evidence by the

maker of a note, to defeat or mitigate, as the case may
be, a recovery.^ (1) In Indiana, by statute, 1831, in actions

upon specialty or other contract, excepting conveyances of

real estate and paper, negotiable by the law merchant, the

defendant may allege the want or failure of consideration, in

whole or in part. He may allege fraud or breach of war-

ranty ; and if he shows thatthe article was of no value, or had
been returned or tendered, he destroys the action. "i In North

Carolina, a total failure of consideration may be given in evi-

dence in a suit on a promissory note, though a partial failure

cannot, and the relief is by a distinct suit.« In equity, as well

as at law, the defendant, for the purpose of preventing cir-

cuity of action, may show, by way of defence, in order to

» Tucker v. Gordon, 4 Eq. Rep. S. C. 53. 58.

" Morgan t. Richardson, 1 Campb. N. P. Rep. 40. a Tye v. Gwynne, 2 ibid.

346. Mann v. Lent, 10 Barnw. cS; Cress. 877.

' Hills V. Bannister, 8 Coiwn's iJep. 31. Sill v. Rood, 15 /o/mso«, 230. Payne

\. Cutler, IS Wendell, 605. Cock t. Mix, 11 Conn. .Sep. 432. Revised Statutes of

Jlliiwis, edit. 1833, p. 484. See sup. pp. 472-3. n. The cases from 8 and 20

Wendell and 3 Hill. In Johnson t. Titus, 2 Hiirs Rep. 606, mere inadequacy of

consideration, without warranty or fraud, is no defence to a promissory note ; but

entire want of consideration is a defence to any executory contract But again, in

Scudder v. Andrews, 2 McLean's C. C. Rep. 464, it was held, upon what was

deemed the weight of authority, that a total failure of consideration was a good

defence to a promissory note between the original parties, though a partial failure

would not be a defence.

•1 Wynn V. Hiday, 2 Slack/. Ind. Rep. 123. In Georgia, by statute of 1836,

partial failure of consideration in any contract, may be given in evidence.

e Washburn v. Pioot, 3 Dev. Rep. 390. See supra, pp. 472-3, note.

(1) In Vermont, the maker caonot avail himself of such partial failure, unless he has offered

to rescind the contract. Barton v. Schermerhom, 21 Ti. B. 289.

11
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lessen or defeat tlie recovery, a total or partial failure of con-

sideration, as the case may be, wlien sued for tlie^ consider-

ation of a sale, or upon tlie security given for tlie purchase

money. =• In Illinois, by statute, a want of title in the vendor of

lands may be set up by the vendee on the note given for the

purchase money, as a failure of the consideration.'' So, the

true value of articles sold may be shown in reduction of the

price, even on a note given, as between the original parties,

in cases of sales with warranty, or fraudulent representation,

though the article has not been returned ; and this is allowed

to avoid circuity of action. ^ In Louisiana, the failure of con-

sideration, either in whole or in part, in a contract of sale,

has been held to be a defence as far as it goes, on the princi-

ple that matters which diminish, as well as those which de-

» Lewis V. Wilson, 1 Edw. N. Y. Oh. Rep. 305.

' Mason v. Wait, 4 Scammon, 121. The law allows a total or partial failure of

consideration in every note or instrument for the payment of money or property, to

be set up as a defence. The object of the act is to prevent a multiplicity of actions.

Duncan v. Charles, id. 561.

" M'AUister v. Read, 4 Wendell's Rep. 483. S. 0. 8. Ibid. 109. Miller v. Smith,

1 Mason's Rep. 437. Steigleman v. Jeffries, 1 S.d: Rawle, 477. Beeckeh v. Vroo-

man, 13 Johnson, 302. See, also, to the same point, Street v. Blay, 2 -B. cfc Adolph.

456. Poulton v, Lattimore, 9 B. S Cress. 259. Pearson v. Wheeler, 1 Ryan, &
Moody, 303. Hanington v. Shatton, 22 Pick. Rep. 510. In this last case the

authorities, pro and con., were extensively examined. In the two cases of Street v.

Blay, and of Poulton v. Lattimore, it is settled that where an article is warranted,

and the warranty not complied with, the vendee may refuse to receive the article

at all, or he may receive it, and bring a cross action for the breach of the waiTanty,

or without bringing a cross action, he may use the breach of the waiTanty in

i-eduction of the damages, in an action by the vendor for the price. There is a

very learned discussion and citation of authorities under the case of Cotter v..

Powell, 6 Term, 320, in Smith's Leading Cases, Law Library, N. S. vol. xxviiL on

the vexed question as to the remedy on special contracts, remaining in part unper-

formed. To the accumulation of English cases, the learned American editors of

the Law Library have given also a view of the American cases on the same subject.

In Ferguson v. Huston, 6 Missouri Rep. 407, it was held, after an elaborate ex-

amination of the authorities, that defect or unsoundness in a chattel sold, cannot be ^

set up in bar of a recovery on a note given for such chattel, unless the vendee, on

the discovery of such defect or unsoundness, returns, or offers to return the chattel,

or shows it to be valueless. In the learned opinion of the dissenting judge it was

held, that the retention of the chattel, in a case of fraud or breach of wareanty, was

no waiver of the purchaser's right of defence on these grounds by way of mitiga-

tion of damages, and to prevent circuity of action. If, however, he meant to

rescind the contract for the fraud or defect, there must then have been shown a

reton, or tender of a return of the article.
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stroj the demand may be pleaded in defence of the suit.a

The discorery by the vendee, before payment of incum-

brances, is also held, in Pennsylvania, to be a valid defence

in a suit for the purchase money to the amoimt of the incum-

brance, whether there existed a general or special warranty. •>

The defendant may, by way of defence, show a breach of

warranty as to the article sold, without either returning them,

or giving notice to the vendor to take them away.'= In Yir-

ginia it was provided by statute, in 1830, that a defendant

might allege, by way of plea, not only fraud in the considera-

tion or procurement of any contract, but any such failure in

the consideration thereof, or any such breach of warranty of

the title or soundness of personal property, as would entitle

the defendant, in any form of action, to recover damages at

law, or to relief in equity. The rule in Ohio is, that the fraud

must go to the whole consideration, or the payment of a note

cannot be avoided at law, upon the ground of fraud. i^ This is

also the law in Kentucky ; and a plea going only to a part of

the consideration is bad.^

» Evans v. Gray, 12 Martin's Louis. Rep. i15. 6i1. But in Fulton v. Griswould,

1 Martin's Louis. Rep. 223, it was held that the vendee of land could not refuse

payment of the price, nor could he require surety from the vendor until suit

brought to evict him. And it seems now to be settled in South Carolina, that on a

sale of land, a defect of title in the vendor is no defence at law to a suit on the

note given for the consideration money, so long as the purchaser remains in posses-

sion under an equitable title. Carter v. Carter, 1 Bailey's Rep. 217. Bordeaux v.

Cave, ibid. 250. Westbrook v. M'Millan, ibid. 259.

t Christy v. Reynolds and Todd v. Gallagher, 16 Berg. & Ravile, 258. 261.

° Steigleman v. Jeffiies, 1 ibid, ill-

a Harlan v. Read, 3 Ohio R. 285.

Delany v. Vaughan, 2 Bibb's Rep. 379. Wallace v. Barlow, ibid. 168. The

rule in South Carolina in respect to warranty of title, both as to real and personal

property, is thoroughly discussed and stated by Mr. Justice Earle, in Moore v. Nes-

bit, 3 Hill's S. C. Rep. 299. In regard to the construction of the warranty of title,

there is no difference between real and personal property. Every covenant of

general warranty of title is held to be a covenant of seisin, and the vendee may

bring covenant on the warranty, or resist an action for the price, without actual

eviction and whether there has been a partial or a total failure of consideration.

A total or partial failure in regard to title, as well as a total or partial failure in

regard to soundness, will avail a purchaser of personal property as a valid defence

when sued for the purchase money, to the same extent, in the same form, and upon

the same principles, as the like failure would avail a purchaser of real estate. The

iui'isprudence of South Carolina is thus rendered free from emban-assing distinctions

on this subject, by the comprehensiveness, simplicity and certainty of the rule.
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*There lias been much discussion and diversity of *4:T5

opinion on tlie subject of rescinding and of enforcing

the specific performance of contracts, in the cases of partial

failure of the consideration. In one case=^ Lord Kenyon ob-

served, when sitting in chancery, that the court had gone

great lengths in compelling parties to go on with purchases,

contrary to their original agreement and intention ; but he

said a case might be made out sufficient to put an end to the

whole contract, when the seller could not make a good title

to part of the subject sold. In the case of the Cambridge

wharf, the seller made title to all the estate but the wharf,

and that part of the land was the principal object of the

buyer in making the purchase, and the buyer who had con-

tracted for the house and wharf was compelled to complete

the purchase without the wharf. But, as Lord Kenyon truly

observed, that was a determination contrary to all justice and

reason. There have been a number of hard cases in chan-

cery,b and in which performance has been enforced, though

there was a material variance between the actual and sup-

posed circumstances of the subject, and when those circum-

stances were wanting which were the strong inducement to

the contract. These cases had gone to such extravagant

lengths, that Lord Erskine declared^ he would not follow

them, nor decree specific performance, when the main in-

ducement to the purchase had failed. In many cases, how-

ever, where the title proves defective in part, or to an extent

not very essential, specific performance will be decreed, with

a ratable reduction of the purchase money, by way of com-

pensation for the deficiency. "1

• Pool V. Shergold, 1 Cox's Cas. 273.

' Several cases of that kind are alluded to by Lord Eldon, iq 6 Ves. 678 ; and

see, also, Oldfield v. Round, 5 ibid. 608.

= Halsey v. Grant, 13 Ves. 78. Stapylton v. Scott, ibid. 426.

^ Milligan t. Cooke, 16 Ves. 1. King v. Bardeau, 6 Johns. Oh. Rep. 38. Smith

V. Tolcher, 4 RusseWs Rep. 305. Soule v. Heerman, 5 Miller's Louis. Rep. 368.

See a statement of the diflScultiea on this subject by the master of the roUs, in

Thomas v. Dering, 1 Keene, 729. Sales by an heir apparent, of expectancies or re-

versionary interests, will be set aside when the consideration is inadequate, and

advantage was taken of his necessities. Earl of Portmore v. Taylor, 4 Simon's

Rep. 182. Gibson v. Jeyes, 6 Vesey, 266. Peacock v. Evans, 16 Vesey, 612.

Gowland v. De Faria, 17 ibid. 20. Addis v. Campbell, 4 Beavan, 401. S. P. See,
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The good sense and equity of the law on this subject is,

that if the defect of title, whether of lands or chattels,

*476 be so *great as to render the thing sold unfit for the

use intended, and not within the inducement to the

purchase, the purchaser ought not to be held to the contract,

but be left at Kberty to rescind it altogether. This is the

principle aUuded to by Pothier, and repeated by Lord Ers-

kine and Lord Kenyon.a In South Carolina it has been held,

that if the deficiency in the quantity of land be so great as to

defeat the object of the purchase, the vendee may rescind the
bargain ; and if the defects were not so great as to rescind
the contract entirely, there might be a just abatement of
price ; and this doctrine • applies equally to defects in the

quantity and quality of land, and for unsoundness and de-

fects in personal property.'' The same principle was declared
in Pennsylvania, in the case oi Stoddart v. Smith," on a con-

tract for the purchase of land. If there be a failure of title

to part, and that part appears to be so essential to the residue

that it cannot reasonably be supposed the purchase would
have been made without it, as in the case of the loss of a

mine, or of water necessary to a mill, or of a valuable fishery

attached to a parcel of poor land, and by the loss of which
the residue of the land was of little value, the contract may
be dissolved in toto. But the court in the last case limited

in Lord Alborough v. Prye, 7 Qlar. <& Fim. 436, the obseiTations of Lord Cotten-

ham, on the case of Gowland v. De Faria, relative to the value of expectancies.

The sale of the expectation of an heir of an inheritance in real as well as personal

estate, will be supported in chanceiy, if made honafide and for a valuable considera-

tion. This was so declared by the A. V. Chancellor, in Tarick v. Edwards, 1 Hoff-

marCs Gh. Rep. 383. 395—406, after an elaborate examination of authorities. Post,

voL iv. 261. S. P. So, the release by an heir apparent of his estate in expectancy,

with the consent of the ancestor, on a valid consideration, with a covenant of warranty

running with the land, is good and effectual at law. Coburn v. Hollis, 8 Metcalf's

Rep. 125. In Scotland an agi-eement for the sale of a future or expected inherit-

ance is lawfuL Stair's Institutions, by More, vol. i. note 1. p. 63.

* This principle was expressly recognised, after a full and elaborate discussion

of the subject, by the court of eiTors and appeals in Mississippi, in Parkham v.

Randolph, 4 Romard's Rep. 4S5.

Pringle v. Witten, 1 Bay's Rep. 256. Gray v. Handkinson, ibid. 278. Glover

V. Smith, 1 Eg. Rep. 8. C. 433. Wainwright v. Read, ibid. 613. Tunno v. Flood,

1 M' Cord's Rep. 121. Marvin v. Bennett, 8 Faige, 312.

" 6 Bvmey'i Rep. 355. 368.
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very muci. the right of rescinding a contract for a partial

failure of title ; for if the sale was of lots in different parts of

a city, it was not dissolved by the failure of title to some of

the lots, not adjoining or particularly connected with the

others, nor essential to their use or enjoyment."- It is to be

regretted that the embarrassment and contradiction which

accompany the English and American cases on this subject

cannot be relieved by the establishment of some clear and

definite rule, like that declared in France, which shall be of

controlling influence and universal reception.''

*(3.) The price is an essential ingredient in the con- *47T

tract of sale ; and it must be real and not merely nom-

inal and fixed, or be susceptible of being ascertained in the

mode prescribed by the contract, without further negotiation

betweei the parties. Pretium constitui o;portet, nami nulla

emptio sine pretio esse potest.<^

• Where a farm was sold in grass or by its boundaries, and neither party knew

the precise quantity conveyed, and the deed contained the words more or less, and

the quantity was afterwards ascertained to be less than the parties supposed, the

court of chancery refused to interfere for the relief of the purchaser, the transaction

being fair and honest, and the deficiency small, Marvin v. Bennett, 8 Paige's

Rep.Zn.
^ The rule in chancery, upon the principle of equitable conversion, is to consider

that which was agreed to be done as done, if the execution of the agreement

would be lawful and just. In pursuance of this doctrine, the purchase money of

lands, contracted to be sold during the life of the testator, is treated as personal

estate. Baden v. Countess of Pembroke, 2 Vern. Rep. 212. Lawes v. Bennett, 1

Coa^s Gas. 1 67. Vide smpra, p. 230. u. a.

"= Inst. 3. 24. Dig. 18. 1. 2. Pothier, du Oont. de Vente, part 1. art. 2. n. 18.

Brown V. Bellows, 4 Pick. 189. Bell on the Contract of Sale, Edia. 1844, p. 18.

But if the price be not fixed, yet after delivery of the goods the contract of sale is

deemed valid, and the purchaser must pay for their reasonable value. Acebal v.

Levy, 10 Bingham, 382. Hoadly v. McLaine, ib. 482. Bell, uh. supra, 20. In-

adequacy of price, independent of other circumstances, is no ground for relief in

equity, against a bargain, unless it be so gross or excessive as to afford a necessary

presumption of fraud, imposition, undue influence, or want of a reasonable judg-

ment. Osgood V. Franklin, 2 Johns. Gh. Bep. 28, 24. The opinions of Sir Thomas

Olarke, Lord Thurlow, Lord Oh. B. Eyre, Lord Eldon and Sir William Grant, were

all referred to in the case cited in support of that position. See, also, to the same

effect, Copis v. Middleton, 2 Madd. Ch. Rep. 410. Butler v. Haskell, 4 Dess. S. G-

Eq. Rep. 651. Glenn v. Clapp, 11 QUI & Johnson, 1. By the civil law, a sale for

one half the value might be set aside for inadequacy ; and Lord Nottingham, in

Nott V. Hill, 2 Oh. Gas. 120, observed, that he wished it were so in England. If

the price of the purchase was less than one half the value, the inequality was
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(4.) Mutual consent is requisite to the creation of tlie con-
tract

; and it becomes binding when a proposition is made
on one side and accepted on the other ;(1) and on the other
hand, it is no contract if there be an error or mistake of a
fact, or in circumstances going to the essence of it. This is a
clear principle of universal j ustice. Non mdentur qui mromt
consentwe.^ In creating the contract the negotiation may be
conducted by letter, as is Vi&ry common in mercantile trans-

actions
; and the contract is complete when the answer con-

taining the acceptance of a distinct proposition is despatched
by mail or otherwise, provided it be done with due diligence,

after the receipt of the letter containing the proposal, and be-
fore any intimation is received that the offer is withdrawn.
Putting the answer by letter in the mail containing the ac-

ceptance, and thus placing it beyond the control of the party,

is valid as a constructive notice of acceptance. An offer by
letter, or by a special agent, is an authority revocable in it-

self, but not to be revoked without notice to the party receiv-

ing it, and never after it has been executed by an acceptance.

There would be no certainty in making contracts through the

medium of the mail, if the rule was otherwise.'' (2) On the

deemed in the civil law enormis Icedo, and relief was afforded. This is the rule

also in Louisiana. Copley v. Flint, 1 Rob. Louis. Rep. 125. At law the rule is

more stern, and a promise or obligation cannot be defeated, in whole or in part, on

the ground of the inadequacy of the consideration. The slightest consideration is

sufficient to support the most onerous obligation. The consideration may be im-

peached only by showing fraud, mistake or illegality in its concoction, ornon-per-

formance of the stipulations on the part of the promisee. Oakley v. Boorman, 21

Wendell, 688. See, also, Story's Com. on Eq. Jurisprudence, 248—254.

' Pothier on Oblig. p. 1. c. 1. sec. 11, 18. Thornton v. Kempster, 5 Taunion,

786. Hammond v. Allen, 2 Sumner, S95. 399.

'' Adams v. Linsdell, 1 Barnw. cfc Aid. 681. Chiles v. Nelson, t Dana, 281.

The distinctions on this subject are refined and subtle. In Mactier t. Frith, 6

(1) "Whether want of mntuality in a contract may he taken advantage of hy third persons,

see Hartly v. Oummings, BM. G.db S.B. 246.

If a contract contains a stipulation for the henefit of a third person, though he he an entire

stranger to the contract, it is not at the option of either party to object to it, without the consent

of the other. Davenport v. Bishop, 2 y. <4 CoU. B. 451.

A contract for sale of lands, executed by vendor only, but delivered to and accepted by the

purchaser, and acted upon by him, can be enforced against vendor, and want of mutuality is

no defence. Worrell v. Munn, 1 Selden B. 229.

(2) The doctrine of the text is fully sustained by a late case in the Biipreme Court of the U. S,,

and Mactier v. Frith, and Adams v. Linsdell, supra, in notis, approved. Taylor v. The Mercli.

Fire Ins. Co. 9 Sim. B. S90. The Palo Alto, Ware, J., Dames' Dint. Bep. 857. Hamilton v.
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Other hand, it has been held, that if A. makes an offer to B.

and gires him a specified time for an answer, A. may retract

Wendell's Rep. 108, an offer to sell made by letter, was standing and held open

for acceptance at the time it was accepted, and the contract was then consum-

mated, though the knowledge of the concurrence of wills, when the acceptance was

made, was not known to the party who wrote the letter, and though he died be/ore

notice of the acceptance, by answer to the letter, was received, but after the time

of acceptance. The oifer may be deemed to stand open for acceptance until it is

expressly, or by presumption, withdrawn. So, also, in Brisban v. Boyd, 4 Paige's

Rep. 11, where A. wrote to his factor, proposing to ship to him cotton on joint

account; the agent, on receipt of the letter, gives notice of his assent, and it was

held, that as soon as the agent so replied, and the letter was transmitted, the con-

tract was complete, and mutually binding. Merlin states this case in the French

courts. A. writes to B. and offers to buy articles on certain conditions. B. writes

an answer in the morning, and accepts the offer. He writes a second letter in the

evening of that day, that he cannot accede to the offer exactly, according to all the

conditions. Both answers are received by A. at the same instant, and it was held

that A. was not bound by the offer, as the second letter did away the force of the

first. Repertoire, tit. Vente, sec. 1. art 3. note 11. But in the case of M'CuUoch v.

The Eagle Insurance Co. 1 PicTc. Rep. 278, A. wi'ote by mail to B. to inquire on

what terms he would insure a vessel ; B'. wrote an answer on 1st Januaiy, that he

would insure at a certain rate ; on 2d January he wrote another letter, retracting

;

A., before he received the last letter, wrote by mail an answer to B.'s first letter,

acceding to the teims, and it was held there was no contract, and that the treaty

was open until B. had received the letter of A. If A., who makes the proposal,

should die or become non compos before his letter is received and assented to, the

assent is void, because there is no concurrence of wills at the time. Pothier, Traite

du Cont. de Vente, 'So. 32. Vide infra, p. 646. The better opinion of the French

jurists seems to be, that as soon as an offer by letter is accepted, the consent is

given, and the contract complete, although the acceptance had not been communi-

cated to the party by whom the offer was made, provided the party making the

offer was alive when the offer was accepted. Pothier, Tr. de Vente, n. 32. Du-

vergier, Tr. de la Vente, 6. 1. 60 ; and though Merlin & Toullier are of a contrary

opinion, yet against them may be cited Wolf, part 8, sec. 715, and the decisions

supra. The case of- M'CuUoch v. The Eagle Ins. Co. 1 Pick. 283, has been ques-

tioned as a valid authority by Mr. Duer, the learned author on Marine Insurance,

vol. i. pp. 67. 116—131. His criticisms appear to be just, and his reasoning con-

clusive. He vindicates the decision of the K. B. in Adams v. Linsdell with great

force, and it has received a very strong support from the able opinion of Mr. Justice

Marcy, in Mactier v. Frith, in the New-York com-t of errors, in 6 Wendell, 104.

Lycoming Ins. Co. 5 Sarr's, 889. levy v. Cohen, 4 Geo. B. 1. Dunlap v. Higgins, t Mouse of

lord's Cases, 281. S. C. Jf. T. Legal Obs'r, Deo. 1848. This latter case, as well as some of

those cited above, go the flill length of the reasoning, and hold that the acceptance, though by

delay or accident the letter of acceptance does not arrive at the usual time, and the goods have,

in the meantime, been sold to a third person, is still good and binding. So if the acceptance be

by letter, within a time limited, though the agent receiving the letter do not communicate until

a long time after. Wright T, Bigg, 21 Eng. L. & K B.Zn.
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before the offer is accepted, on the ground that until both par-

ties are agreed, it is no contract, and either of them has a right

to recede, and one party cannot be bound without the other.*

*478 *V. Of implied warrcmty of the a/rtides sold.

In every sale of a chattel, if the possession be at the

time in another, and there be no covenant or warranty of

title, the rule of ea/ueat emptor applies, and the party buys at

his peril.'' But if the seller has possession of the article, (1)

and he sells it as his own, and not as agent for another, and

for a fair price, (2) he is understood to warrant the title.'' A
fair price implies a warranty of title ; and the purchaser may

' Paine v. Cave, 3 Term Rep. 148. Cooke v. Oxley, ibid. 653. Rutledge v.

Grant, 4 Bing. Rep. 653. Gravier v. Gravier, 5 Martin's Louis. Rep. 206. But, see

snpra, p. 236, and infra, p. 510, for exceptions to the general rule that both parties

must be bound, or neither can be. The good faith and justice of the case would

lead to the conclusion that if A., who makes the offer, gives B. a specified time to

accept, and he accepts within the time, it becomes a valid contract, and A. is bound

by his offer, which left it optional in B. to accept or reject the offer within the time-

The criticisms which have been made upon the case of Cooke v. Oxley, are suffi-

cient to destroy its authority.

The Roman law gave an action to one who did any thing proper and beneficial

to the estate of another, who was absent and ignorant of it ; and it went on the

ground of a positive benefit confeiTed, and of the equity of not permitting one man

to profit by the labour of another without compensation. Dig. 3. 6. 2. The

Supreme Court in Louisiana has followed this principle. Police Jury v. Hampton,

17 Martin's Louis. Rep. 398. But there is no principle in the English law which

would support such an action for compensation, on the footing of a contract. See

infra, ad finem, as to the effect of death on the validity of a contract not already

consummated.
> Tanfield, Ch. Baron, Gro. Jac. 197. Holt, Ch. J., Medina v. Stoughton, 1

Balk. Rep. 210. If, however, the seller afiirms the chattel not in his possession to

be his, Mr. Justice BuUer thinks he is bound to answer for the title, for the vendee

has nothing else to rely upon, if the property was out of possession. BuUer, J., in

Pasley v. Freeman, 3 Term Rep. 57, 58. There is good sense and equity in the

observation.

° Medina v. Stoughton, 1 Ld. Raym. 523. 1 Salk. Rep. 210. Adamson v.

Jarvis, 12 B. Moore, 241. Cross v. Gardner, Garth. Rep. 90. An affirmation by

(1) McCoy V. Artcher, 8 Bairi. S. 0. Rep. 823. Where one bought an article at a sheriffs sale,

and upon an offer sold Ma iargain, it was held there was no warranty of UUe. Chapman v.

Speller, Lane Jowrnal Bep. 2 B. p. 239, M/y, 1850.

(2) But a/«ir price raises no implied warranty of quality. Mosea v. Mead, 1 Denio's Ji. 378.

Mixer v. Coburn, 11 Met. B. 559. This is the general and long established rule of the common

law ; but the rule of the civil law, which is otherwise, prevails in South Ca/roUna as well as in

Louisiana. Timrod v. Sohoolbred, 1 Bay's B. 824. 2 id. 19. 2 Const. B. 853. Tuentes v.

CabaUero, 1 Zo. .4». 2J. 2T. i3.]22.
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have a satisfaction from the seller, if he sells the goods as his

own, and the title proves deficient. (1) This was also the rule

of the civil law in all cases, whether the title wholly or

partially failed.^ With regard to the quality or goodness of

the article sold, the seller is not bound to answer, except

under special circumstances, unless he expressly warranted

the goods to be sound and good, or unless he hath made a

fraudulent representation, or used some fraudulent conceal-

ment concerning them, and which amounts to a warranty in

law. The common law very reasonably requires the pur-

chaser to attend, when he makes his contract, to those

quahties of the article he buys, which are supposed to be

within the reach of his observation and judgment, and

which it is equally his interest and his duty to exert. This

distinction between the responsibility of the seller as to

the title, and as to the quality of goods sold, is well es-

tablished in the English and American law.'' In Seixas v.

tbe vendor at the time of the sale, amounts to a waiTanty, if so intended. Medina

V. Stoughton, ««;). BuUer, J., 3 Jirm, 57. Swett v. Colgate, 20 /oAns. 1 96. On
a sale of goods, mUh warranty, the seller must make good to the letter of the

warranty ; but on a simple representation, if he had no reason to suspect his I'epre-

sentation to be untrue, he is not responsible. The scienter is the gist of the action.

Ormrod t. Heath, 14 Mees. <b Welsby, 651.

• Dig. 21. 2. 1. By the civil law there was an implied waiTanty that the article

sold was sound ; and if not, and was unfit for the purpose intended, the vendee

might return it, and rescind the sale and recover back the price, though the vendor
might exempt himself from liability by stipulation in cases fi-ee from fraud. FotMer,
Cont. de Vente, No. 184.

' Go. Litt. 12. a. 2 Blacks. 0am, 452. Bacon's Abr. tit. Action on the Case,

E. Comyn on Contracts, vol. ii. p. 263. Doug. Rep. 20. Parkinson v. Lee, 2
Easts Rep. 314. Defreeze v. Tremper, 1 Johns. Rep. 274. Johnston v. Cope, 3

Barr. & Johns. 89. Wilson v. Shackelford, 4 Randolph's Rep. 5. Dean v. Mason,

4 Conn. Rep. 428. Boyd v. Bopst, 2 Dall. Rep. 91. Emerson v. Brigham, 10
Mass. Rep. 197. Swett v. Colgate, 20 Johns. Rep. 196. Kimmel v. Litchley, 3

Tatei Rep. 262. Ritchie v. Summers, ibid. 634. Willing v. Oonsequa, 1 Peters

(1) In Morley v. Attenborough, 8 Wds. K & Oor. B. 499, it was held, that where a pawnbro-
ker sells goods as forfeited, there is no hnplied warranty of title, and the vendor is not liable, un-
less there be an express warranty or an equivalent by declaration or conduct But a warranty
may be inferred from a usage of trade, or from the nature of the trade, leading to the conclusion
that the vendor engaged that the purchaser should enjoy what ho purchased ; as where articles
are bought in a shop for the sale of goods.

Baron Parke supposes that the English law is not exactly coincident with the American
on the subject of implied warranty of title on the sale of personal property. See the note of the
American editors as to the rule in this country, where the doctrine of the text (swpra) k sus-
tained. See, further, Dresser v. Ainsworth, 9 BairT). S. 619.
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*4:79 * Wood,'^ the rule was examined and declared to be, that

if there was no express warranty by the seller, or fraud

on his part, the buyer, who examines the article himself, must
abide by all losses arising from latent defects, equallyunknown
to both parties; and the same rule was again declared in Swett

V. Colgate.'^ There is no doubt of the existence of the general

rule of law, as laid down in 'Seixas v. Wood,' and the only

doubt is, whether it was well applied in that case, where there

was a description in writing of the article by the vendor,

which proved not to be correct, and from which a warranty

might have been inferred. But the rule fitly applies to the

case where the article was equally open to the inspection and

examination of both parties, and the purchaser relied on his

own information and judgment, without requiring any war-

ranty of the quality ; and it does not reasonably apply to

Rep. 31*7. 12 Serg. & Rawh, 181, Tilghman, Ch. J. Ohism v. Woods, 1 Hard.

Ken. Rep. 531. Lanier v. Auld, 1 Murphy's Rep. 138. Erwin v. Maxwell, 2 ibid.

245. Westmoreland v. Dixon, 4 Hayvmod'i Term. Rep. 22*7. Barrett v. Hall, 1

Aiken's Rep. 269. McFarland v. Newman, Superior Comt, Penn., September,

1839. Law Reporter, Tol. ii. Wo. 10. Towell v. Gaterwood, 2 Scammon's Rep.

22. Maney v. Porter, 3 Humph. Tenn. R. 347. If one bnys, Bays Heineccius,

{Elem. Juris. Nat. et Gentium, b. 1. ch. 13. sec. 352. note,) anything at a certain

price, which he hath not seen nor sufficiently examined, his eiTor ought to fall on

himself, if the seller used no guile to deceive him.

» 2 Gained Rep. 48. Welsh v. Carter, 1 Wendell's Rep. 185. Chandelor v.

Lopus, Gro. J. 4. S. P. This last case is condemned in Bradford v. Manly, 13 Mass.

Rep. 139. The case of Chandelor v. Lopus was, that A. sold to B. a stone, which

he affirmed to be a Bezoar stone, and which was not one ; and it was held that no

action lay, unless A. knew it was not a Bezoar stone, or wananted it to be one.

This doctrine is so far qualified at this day that the action will lie, if it appears

that the affii'mation at the time of the sale was intended to be a warranty, or that

A., from circumstances, was to be presumed cognizant of the falsehood of the re-

presentation. What circumstances or facts will support or imply the infei-ence of

an intention to warrant or deceive, has opened a wide field for discussion. In

Henshaw v. Robins, 9 Metcalf's R. 86, the subject was learnedly discussed, and the

celebr'ated case of Chandelor v. Lopus, and the New-York decision in Seixas v.

Wood, brought under the eye of criticism. It was declared in the Massachusetts

case, to be well settled law there, that on a sale of goods, with a hill of parcels

describing or clearly designating the goods sold, there is a warranty that the goods

are as described or designated in the bill; and the cases of Bradford v. Manly, 13

Mass. 139, Hastings v. Lovering, 2 Pick 214, Osgood v. Lewis, 2 Harr. & Gill,

495, Borrekina v. Bevan, 3 Rawle, 23, Batturs v. Sellers, 5 Harr. <Si Johns. IIT,

and C. H. and J., 249, were referred to as containing that doctrine.

' 20 Johns. Rep. 196. A bare representation and no warranty as to goods sold,

will not afford an action, if the vendor believes the representation to be true in

fact. Stone v. Denney, 4 Metcalf's R. 151.
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those cases where the purchaser has ordered goods of a cer-

tain character, and relies on the judgment of the seller, or

goods of certain described quality are offered for sale, and

when delivered, they do not answer the description directed

or given in the contract. They are not the articles which

the vendee agreed to purchase ; and there is an implied

warranty that the article shall answer the character called

for, or be of the quahty described, and saleable in the

market, and under that denomination.^- When goods are

- Laing t. Fidgeon, 6 Taunt. Rep. 108. Tindal, Oh. J., in Brown v. Edington, 2

Manning & Granger, 279. 290. Weal v. King, 12 East's Rep. 452. Gardner

T. Gray, 4 Oampb. N. P. Rep. 144. Bridge v. Waine, 1 Stark. N. P. Rep. 104.

Hastings v. Lovering, 2 Pick. Rep. 214. Woodworth, J., in Swett v. Colgate, 20

Johns. Rep. 204. Hyatt v. Boyle, 5 Oill & Johnson, 110. Osgood v. Lewis, 2

Sarr. & Gill, 496. Borrekins v. Bevan, 3 Rawle's Rep. 23. The recent ]?nglish

cases of Gray v. Oox, and Jones v. Bright, (4 Barnw. & Cress. 108. 4 Gampb. N. P.

Rep. 144,) give countenance to the more extended doctrine of the civil law, that on

the sale of an article there is an inaplied warranty that it is merchantable, or fit for

the purpose declared. The progreaa of the new English doctrine, which raises, on

a fair sale of an article of goods or merchandise, the implied warranty that it is

merchantable, oi fit for the purpose intended, is worth attending to. In Jones v.

Bowden, (4 Taunt. Rep. Sil,) the warranty was implied from the custom of the

trade. In Laing v. Fidgeon, (6 Taunt. Rep. 108,) it was implied, that in the sale

of manufactm'ed goods they should be merchantable, or fit for some purpose. In

Gray v. Cox, (4 Barnw. d; Cress. 108,) Lord Tenterden held, that if a commodity

be sold for a particular purpose, there was an implied waiTanty that it should be

reasonably fit for that purpose. Lord Ellenborough, in Bluett v. Osborn, 1 Star-

kids Rep. 384, expressed himself to the same effect ; and in Jones v. Bright, (5

Bingham's Rep. 533,) and Shepherd v. Pybus, (3 Manning S Granger, 868,) the

court of C. B. established the same doctrine. The rule is not universally applied,

but it approaches very near to the establishment of an implied warranty in every

case. As yet it is the usage of trade, the manufactured goods, or the specific

purpose, that raises the warranty. But the principle would apply equally to

the sale of a horse for a particular purpose, as for a carriage, or to carry a female

;

and some of the American cases have taken hold of the new English doctrine,

and shown a disposition to domesticate it. Thus, in Osgood v. Lewis, (2 Harr. 6o

Gill, 495,) and in Van Bracklin v. Fonda, (12 Johns. Rep 468,) and in Moses v.

Mead, 1 Denio's Rep. 378, and by Cowen, J., in Hart v. Wright, 17 Wendell,

267, it was held, that on the sale of provisions for immediate domestic use, there

was an implied warranty that they were wholesome ; but if provisions be sold as

merchandise, and not for immediate consumption, there is no implied woi-ranty of

soundness. (1) Id. In Gallagher v. Warring, (9 Wmdell's Rep. 20,) it was held,

(1) See, on the sale of provisions, Bxunley v. Bollett, 16 M. & W. M. 64i. In this case, the

aulhorities are most tlioroughly examined, and tlie doctrine of an implied warranty on the sale

of provisions seems to be qualifled.
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*480 discovered not to answer *t]ie order given for them,

or to be unsound, the purchaser ought immediately

to return them to the vendor, or give him notice to take

them back, and thereby rescind the contract ; or he will be

that on a sale of cotton in bales, •without sample or examination, and -when the in-

spection of the article was equally ^cessible, and its quality equally unknown to

both parties, there was an implied wananty that the article was merchantable.

So, in the case of Hai-mony v. Wager, (N. Y. Superior Court, April, 1836,) on a sale

by a commission merchant, of barilla, it was held, that as the defendant bad not an

opportunity (the article being in bales, and its intrinsic merits equally unknown to

both parties) to examine the bulk of the article sold, he was entitled to expect a

merchantable article ; and that having bought, with the knowledge of the seller, th®

article for a particular pm-pose, be was entitled to an article which would answer

for that pui-pose. These last cases go quite so far at least as any of the English

cases, and trench deeply upon the plain maxim of the common law, caveat emptor

;

and I cannot but think that the old rule, and the old decisions down to that of

Seixas v. Wood, were the safest and wisest guides ; and that the new doctrine

carried to this extent, will lead to much difficulty and vexatious litigation in mer-

cantile business. In Hart v. Wright, 17 Wendell, 267, Judge Cowen leaniedly re-

views the cases on the subject, and the conclusion of the court is justly and spirit-

edly in favour of the old rule of the common law, in contradiction to the rule of the

civil law, and he says it is the American doctrine, and emphatically so in New-

York. Ch. J. Bronson, in Moses v. Mead, 1 Denio, 384, is of the same opinion. (1)

On a general sale of merchandise for a sound price, there is no implied warranty

that the article is fit for merchantable or manufacturing purposes. A warranty is

not raised by a sound price alone, except under peculiar cucumstances, as where

there b a written description as to kind or quality, or goods of a certain description

are contracted for, or perhaps in some other peculiar cases. So, again, in the case

of Waring v. Mason, 18 Wendell, i2o, the chancellor and Mr. Senator Paige ex-

pressed themselves decidedly in favout of the common law doctrine ; and in the

case of Wright v. Halt, in error from the supreme court to the court of enors,

{Ibid. 449,) Chancellor Walworth and Mi-. Senator Tracy, gave a strong sanction to

the argument of Judge Cowen, in support of the common law doctrine of caveat

emptor, and the rule of the civil law was rejected. The common law on this/point

is now reinstated in the jurisprudence of New-York. Ch. J. Gibson, also, in the

Pennsylvania case of M'Farland v. Newman, September, 1839, Law Reporter, vol

iL No. 10, 9 Watt's Rep. 55, supports this common law doctrine of caveat emptor,

on the sale of chattels, in cases without fraud, misrepresentation or wananty, un-

derstandingly made, with distinguished strength and success. In South Carolina,

(as, see infra, p. 481,) the prior doctrine of the English law is adhered to in a case

analogous to the one in New-York. In the London Law Magazine, No. 7, pp.

192 197 this subject is fully and ably discussed. Again, the Supreme Court of

New-York, in Howard v. Hoey, 23 WendeUs Rep. 360, has strongly enforced the

distinction between executed and executory contracts. It has declared, that in a con-

tract of sale of an article of merchandise at afuture day, where there is no selec-

(1) Affirmed to the court of errors, 6 SenUfa B. 61T.
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presumed to acquiesce in the quality of the goods. = In the

case of a breach of warranty, he may sue upon it without

returning the goods ; but he must return them and rescind

the contract in a reasonable time, before he can maintain an

action to recover back the price.'' He cannot deal with the

tion or setting apart at the time of specific articles, so as to pass the property id

prcesenii, merchantable quality, bringing the average market price, is intended. Id

the case of an executed sale, an express warranty of quality is necessary to bind the

vendor in the absence of fraud. Moses v. Mead, 1 Denio, 378. But if the sale be

executory, or to deliver an article not defined at the time, on a future day, there is

an implied warranty that the article shall be at least of medium quality or good-

ness. The rule in such a case of caveat venditor, and not caveat emptor, governs.

If the thing comes short of being merchantable, it may be returned after the ven-

dee has had reasonable time to inspect it. " Suitableness," says the court, " enters

into eveiy promise to deliver articles of manufacture." In this case the court

seems to relax from the severity of the doctrine in l"? and 18 Wendell, and to re-

pose upon the modern and milder English rule. It is to be regretted that the rule

(whatever it may be) concerDing the application of implied warranties in the sale

of personal property, is not more certain and stable. In Sutton v. Temple, 12

Meeson <Sc Welsby, 52, it was held, after much discussion, that on a demise of land

simply for pasture of cattle for a certain term, at a fixed rent, there was no im-

plied warranty that the pasture should be fit for that purpose, though where a con-

tract was for specific chattel, for a specific purpose, there was an implied obliga-

tion that it should be fit for that purpose. Hart v. Windsor, 12 Meeson & W. 68.

S. P. Sedgwick on Damages, pp. 289—300, has collected the cases on the rule of

damages on warranties contained in sales, and they are in perplexing contrariety

;

and the masterly writers on the civil law, to whom Mr. Sedgwick refers, leaves

us iu equal difficulty, and without any certain guide or definite rule. 2d. pp. 300

—

301.

» Fisher v. Samuda, 1 Oampb. N. P. Rep. 190.

^ Fielder v. Starkin, 1 H. Blacks. Rep. 17. Weston v. Downes, Doug. Rep. 23.

Towers v. Barrett, 1 Term Rep. 133. Curtis v. Hannay, 3 Esp. Rep. 82, Kel-

logg V. Denslow, 14 Conn. Rep. 411. Pateshall v. Tranter, 4 Neville <£ Manning,

649. 3 Adolphus dt Ellis, 103. S. 0. In this last case the decision in Fielder v.

Starkin, that an action will lie on a breach of warranty of soundness of a horse

sold, though it be not returned, and though notice of the unsoundness be delayed,

was held to be sound law. Franklin v. Long, 7 Gill d Johnson, 407. Boorman v.

Johnston, 12 Wendell's Rep. 566. Waring v. Mason, 18 Wendell, 426. To the

same purpose it has been held that if the chattel had a defect fraudulently con-

cealed, the vendee has his election either to keep it, and sue for damages, or to

return, or offer to return it within a reasonable time, and rescind the contract. Hog-
gins V. Beecraft, 1 Dana's Ken. Rep. 30. The vendor, after notice that the horse

warranted sound is unsound, and when an offer is made to return him, and the

vendee sells him, is answerable for the difference of price, and the keep of the

horse for a reasonable time. Chesterman v. Lamb, 4 iVewi/fe cfc Manning, 196. In

Street v. Blay, 2 Barnw. & Adolph. 456, it was held that the vendee could not

rescind the sale and return the property if the sale was without fraud. Cowen, J.,
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article purchased after discovery of fraud in a sale, without

losing his right of action.* An offer to return the chattel in

in Gary v. Gruman, 4 Mill, 625. S. P. He has only an action on his warranty,

SedgwicJc on Damages, p. 290 ; and it is now well settled, he observes, id. p. 290.

that the rule of damages is the difference between the actual value and the value

the ai-ticle would have possessed if it had conformed to the warranty. As to the

measure of damages on breaches of cSntract, it seems not to be explicitly settled

whether in the case of a horse sold and waiTanted sound, which proves to have been

unsound, and is re-sold by the buyer at a reduced price, the measure of damages is to

be the difference between the original price and the price the horse sold for, or be-

tween the price the horse sold for and the value of the horse, if sound, going far

beyond the original price. The dictum of Lord Eldon, in Curtis v. Hannay, 3 Esp.

82, is in favour of the actual value of the horse, if sound, at the re-sale ; but Lord

Loughborough, in Fielder v. Starkin, 1 H. Blacks. 17, is in favour of the value, as

ascertained by the original agreement, and this would seem to be in harmony with

the rule of damage on the covenant of waiTanty in the sale of land. (1) The general

rule is well settled, that in a suit by vendee for a breach of contract on the part of

the vendor, for not delivering an article sold, the measure of damages is the price

of the article at the time of the breach. The contract price, on the one hand, and

the rise subsequent to the breach, are both to be disregarded. Mr. Sedgwick, in

his Treatise on the Measure of Damages, p. 266, says, that in this place the author

of the Commentaries appeal's to have overlooked the distinction running through

the cases, resulting from the payment of the price beforehand, and which distinc-

tion is, that if the price be not advanced beforehand, the measure of damages is

the value of the article contracted for at the time it was to be delivered, but if the

price be previously advanced, the contract price is not the rule of damages, but the

highest value of the article at the time of trial. The cases that declare or counte-

nance this distinction are Shepherd v. Johnson, 2 East,2\\. M'Arthur v. Seaforth,

2 Taunt. 257. Downes v. Buck, 1 Starkie, 254. Hankon v. Hanison, 1 Carr. &
P. 412. Gainsford V. Can'olton, 2B.& Cress. 634. West v. Wentworth, 3 Cmoen,

82. Clark v. Pinney, 7 id. 681. The cases in opposition to the distmction, either

expressly or impliedly, are Gray v. Portland Bank, 3 Mass. Rep. 364. Swift v.

Barnes, 16 Pick. 194. Gilpins v. Consequa, 1 Peter^ 0. 0. U. S. Rep. 85. Bush v.

Canfield, 2 Conn. Rep. 485. Wells v. Abeniethey ,5 Conn. Rep. 222. Startup v.

Corlazzi, 2 Co. Mees. & Roscoe, 163. Blydenburg v. Walsh, 1 Baldwin's Rep. 331.

Smethurst v. Woolston, 6 Watts & Serg. 106. Vance v. Toume, 13 Louis. Rep.

225. The learned author is mistaken in supposing I had overlooked that distinc-

tion. These commentaries are not calculated to embody all the nice, or arbitrary,

or fanciful distinctions that are to be met with in the reports. I do not regard the

distinction alluded to as well founded or supported. It is disregai-ded or rejected

» Campbell v. Fleming, 1 Adolph. & Ellis, 40. A party defrauded in a contract

has his choice of remedies. He may stand to the bai'gain, and recover damages

for the fraud, or he may rescind the contract, and return the thing bought, and

receive back what ho paid or sold.

(1) Woodward v. Thatcher, 21 TemU, B. 580, adopts the mle, as expressed by Lord Elden.

Thornton T. Thompson, 4 Gratt. 121.
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a reasonable time, on breach of warranty, is equivalent in its

effect upon the remedy, to an offer accepted by the seller, and

the contract is rescinded, and the vendee can sue for the pur-

by some of the beat authorities cited. The true rule of damages is the value of the

article at the time of the breach, or when it ought to have been delivered. (1) Mr.

Sedgwick seems himself to come to that conclusion amid the contrariety of opinion

and cases which he cites. Treatise, pp. 260—280. This is the plain, stable and

just rule within the contract of the parties. Damages for breaches of contract are

only those which are incidental to, and directly caused by, the breach, and may

reasonably be supposed to have entered into the contemplation of the parties, and

not speculative profits, or accidental or consequential losses, or the loss of a fancied

good bargain. (2) Walker v. Moore, K. B. 1829. In Masterton v. Mayor of Brook-

lyn, 7 Sill, 62, the question of damages was well discussed, and it was held that

profits or advantages which were regarded as the direct and immediate fruits of

the contract, are to be considered as parcel and elements of the contract, and to be

allowed. See, also, Hayden v. Cabel, 11 Mass. Rep. 169. Deyo v. Waggoner, 19

Johns. Hep. 241. SedgwicKs Treatise, pp. 81—88. 6 Toullier, sec. 286. Flureau

V. Thornhill, 2 Blacks. Rep. 1078. ^ Williams v. Barton, 13 Louis. Rep. 404.

Blanchard v. Ely, 21 Wendell, 342. But Lord Oh. J. Denman, in Cox v. Walker,

cited in a note to Clai-e v. Maynard, 6 Adolph. & Ellis, 519, and also in the last

, case, laid down the rule of damages to be, the difference between the value of a

horse at the sale, considering him to be sound, and the value with the defect com-

plained of, and not the diiference between the price of the fii'st purchase and of the

actual sale. So, in Shannon v. Comstock, 21 Wendell, 467, it was held, that in an

action to recover damages for non-performance of a contract, the rule of damages

was held to be the loss sustained, and not the price agreed to be paid on actual

performance. In Gary v. Gruman, 4 Hill, 625, the rule as declared by Lord Den-

man was adopted, and the price paid was only prima facie evidence of the then

value. In O'Conner v. Forster, 10 Watts' Rep. 418, on a breach of contract to

Garry wheat from P. to Philadelphia, the difference between the value of the

wheat at P. with the freight added, and the market price at Philadelphia, at the

time it would have arrived there, if carried according to contract, is the measure

of damages.(3) Backet v. M'Nair, 14 Johnson, 170. Davis v. Shields, 24

Wendell's Rep. 322, to S. P. In Badgett v. Broughton, 1 Kelly, 591, the rule

declared by the Supreme Court in Georgia was the difference between the price

paid for an article warranted sound, and the value of the article in its unsound

condition.

(1) Whitney v. AUaire, 1 Oomst. R. 805. Kingsbury t. Smith, 13 M. Ramp. 109. Giles v.

O'Toole, 4 Bari. S. 0. Bep. 261. N. T. & II. E. Co. v. Story, 6 id,. 419. Beales v. Terry, 2

Bmidf. {Law) R. V>Jl. Freeman v. Olute, 3 Barl. 8. 0. Rep. 4SA.

(2) Giles V . O'Toole, supra. Lawrence v. Wardwell, 5 Barb. S. C. Bep . 423. "Waters v. Tow-
ers, 20 Mug. L. & E. B. 410. The rule of damages on sale of goods is said, in West v.

Pritchard, 19 Conn. R. 212, to be the value at the time the contract was broken, except when the

goods were paid for in advance, or on the sale of stocks, when, if they have risen in value, the

purchaser may recover the value at time of trial.

(3) Thompson v. Alger, 12 Met. B. 428. Oamp v. Pulver, 5 Demo's B. 48. But see 'Wilson

v. Little, 2 Camat. B. 443.

Vol. n. 40
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chase money in case it has been paid.* But a contract can-

not be rescinded without mutual consent, if circumstances be

so altered by a part execution that the parties cannot be put

m stainj, quo / for if it be rescinded at all, it must be re-

scinded in toto.^ The parties to a contract may rescind it at

any time before the rights of third persons have intervened

;

but a resale of the disputed articles does not of itself re-

scind the contract, or destroy the right to damages for non-

performance of the contract, to the extent of the loss in a re-

sale, provided the same be made after default and due no-

tice.": (1) If the sale be absolute, and the contract remains

open and unrescinded, and without any agreement to rescind,

the vendee of the unsound article must resort to his warranty,

unless it be proved that the vendor knew of the unsoundness,

and the vendee tendered a return of the article within a

reasonable timci (2)

In South Carolina and Louisiana, the rule of the civil law

has been followed, and. as a general rule, a sale for a sound

price is understood to imply a warranty of soundness

*481 against all faults and defects.^ *The same rule was

for many years understood to be the law in Connecti-

cut; but if it did ever exist, it was entirely overruled in

Deem V. Mason,^ in favour of the other general principle

which has so extensively pervaded the jurisprudence of this

• Thoraton v. Wynn, 12 Wheaton, 183.

• Hunt T. Sylk, 5 Easfs Rep. 449.

" Sands & Crump v. Taylor, 6 Johns. Sep. 895. Maclean v. Dunn, 4 Bing.

Rep. 122.

i Thornton v. Wynn, 12 Wheaton, 183.

« Timrod v. Schoolbred, 1 Say's Rep. 324. Whitefield v. M'Leod, 2 ibid. 360.

Lester v. Graham, 1 Oonst. Rep. S. 0. 182. Crawford v. Wilson, 2 ibid. 853.

Dewees v. Morgan, 1 Martin's Louis. Rep. 1

.

f 4 Gotm. Rep. 428.

(1) 8eepos<,n. 1, p.497.

(2) It Is settled law in England, that a mere breacli of warranty without fraud, is no answer

to an action for the price, but only a ground for a reduction of damages. Parson v. Sexton, 4

M. G. & S. Bep. 899. 'West v. Cutting, 19 Tt. B. 686. Freeman v. Clute, S Barb. S. C. Bep.

424.

If a person conveys property to another, for which he is to be paid in other specific property

of greater value, and for the surplus of which he is to pay cash, and he fails to iCy such cash,

by reason of which the other party rescinds the contract, the party in default cannot recover the

value of the property conveyed. Battle v. E. City Bank, 8 Comst, B, 88.
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country. Even in South. Carolina, the rule that a sound

price warrants a sound commodity, was said to be in a state

of vibration ; and it is not applied to assist persons to avoid

a contract, though made for an inadequate price, provided it

was made under a fair opportunity of information as to all

the circumstances, and when there was no fraud, conceal-

ment or latent defect. =|-

If the article be sold by the sample, and it be a fair speci-

men of the article, and there be no deception or warranty on

the part of the vendor, the vendee cannot rescind the sale.

But such a sale amounts to an implied warranty that the ar-

ticle is in bulk of the same kind, and equal in quality with

the sample.!' (1) K the article should turn out not to be mer-

* "Whitefield v. l^TLeod, 2 Bay's Rep. 384. The law in South Carolina seems at

last to be conformable to the old general rule. It was held, in Carnochan v Gould,

in the court of appeals, 1 Bailey's Rep. 1Y9, that a vendor of cotton was not liable

for a defect in the quality of the cotton of an unusual character, which extended

equally thi-ough the bulk, and was fully exhibited in samples. The law in that

case would not raise an implied warranty, for there was no fraud, and the buyer

was possessed of all the information necessary to enable him to make a correct

estimate of the value of the article. In Osgood v. Lewis, 2 Sarr. & QUI, 495, im-

plied warranties upon the sale of chattels, and arising by operation of law, were

held to be of two kinds : 1. In cases where there was no fraud, as that the pro-

visions purchased for domestic use were wholesome, or that the article contracted

for in an executory contract, and which the purchaser had no opportunity to inspect,

should be saleable as such in the market. 2. Where the fi-aud existed, as if the

seller, knowing the article to be unsound, disguises it or represents it as sound.

^ Parkinson v. Lee, 2 East's Rep. 314. Sands & Crump v. Taylor, B Johns.

Rep. 395. Bradford v. Manly, 13 Mass. Rep. 139. "Woodworth, J., in 20 Johns.

Rep. 204. The Oneida Manufacturing Society v. Lawrence, 4 Oowen's Rep. 440.

Andrews v. Kneelan, 6 ibid. 354. Gallagher v. Waring, 9 Wendell's Rep. 20.

Boorman v. Johnston, 12 ibid. 556. Waring v. Mason, 18 ibid. 425. Phillipi v.

Gove, 4 Rob. Louis, -ffi. 31 5. Civil Code of Louisiana, art. 2449. Moses v, Mead,

1 Denio, 378. In the sale of an article, as hemp in bales, it is held that there is

no implied warranty that the interior shall correspond in quality with the exterior

of the bales, and if the purchaser is at liberty to open the bales and examine, there

is no sale by sample, though the interior does not correspond with the external

pai-t. Salisbury v. Stainer, 19 Wendell, 159.

(1) Beirne v. Dord, 2 Sandf. S. 0. Hep. 89. In a late English case, for a/alse represmtatkm

on a sale of cotton by sample, which the vendor represented to correspond "with the bulk, but

which was untrue, it was held, that the vendee could not recover, without showing that the re-

presentations were false to the Janowledge of the vendor, or that he was otherwise guilty of a

want of good-faith. Ormrod v. Iluth,14ilf: & W. JR. 651.

In Pemviylcania, it seems, a sale by sample without express warranty, impUes a warranty of

the kind or species only, and not of the quaUty. Fealy v. Bispham, 10 Barr'sS.SW. In Har-
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chantable, from some latent principle of infirmity in the sam-

ple, as well as in tlie bulk of the commodity, the seller is not

answerable. The only warranty is, that the whole quantity

answers the sample. (1)

*4:82 *VI. Of the dnity of rrmtual disclosure.

If there be an intentional concealment or suppres-

sion of material facts in the making of a contract, in cases in

which both parties have not equal access to the means of in-

formation, it will be deemed unfair dealing, and wiU vitiate

and avoid the contract. There may be some diflPerence in the

facility with which the rule applies between facts and circum-

stances that are intrinsic, and form material ingredients of the

contract, and those that are extrinsic, and form no component

part of it, though they create inducements to enter into the

contract, or affect the price of the article. As a general rule,

each party is bound to communicate to the other his know-

ledge of material facts, provided he knows the other to be

ignorant of them, and they be not open and naked, or equally

within the reach of his observation. »• In the sale of a ship,

which had a latent defect known to the seller, and which the

buyer could not by any attention possibly discover, the seller

was held to be bound to disclose it, and the concealment was

• The rule here laid down, though one undoubtedly of moral obligation, is per-

haps too broadly stated to be sustained by the practical doctrine of the courts.

The qualification of the rule is, that the party in possession of the facts must be

under some special obligation, by confidence reposed or otherwise, to communicate

them truly and faii'ly. Vide infra, pp. 484. 490. Bench v. Sheldon, 14 Barb.

JJ. 72.

goua V. Stone, 1 Selden R, 73, held, that the exhibition by sample is merely a representation

that the sample has been fairly taken from the bulk of the commodity.

(1) By a law of New-Tork, passed April 10, 1850, {Laws, p. 6T8,) if there be a deficiency in

quantity of dry goods sold at public auction, or otherwise, the vendor forfeits to the vendee an

amount in value equal to the qucmtit/y short, in addition to the deficiency.

See Bagley v. Paddle, XiSavidf. iS. C. E. 193, where the court give the rules for distinguishing

stipulated damages from a penalty. The courts lean strongly in favour of construing agree-

ments as providing penalties, rather than fixed, stipulated damages. 1st "Where the construc-

tion is doubtfiil, the agreement is considered as intending a penalty merely. 2d. "Where the

Instrument provides for the payment of a large sum, on failure of payment of a less sum, the

larger sum is a penalty merely. 8d. "Where a stipulated sum is to be paid on the performance or

omission of act or acts not measureable by a pecuniary standard, such sum is liquidated damages.

4th. "Where the damages for such acts or omissions arc certain, or ascertainable by a jury, the sum

agreed on is a penalty merely. See Chaddick v. Marsh, 1 New-Jersey B. 463.
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justly considered to be a breach of honesty and good faith.*

So, if one party suffers the other to buy an article under a de-

lusion created by his own conduct, it will be deemed fraudu-

lent and fatal to the contract ; as if the seller produces an im-

pression upon the mind of the buyer, by Ms acts, that he is

purchasing a picture belonging to a person of great skill in

painting, and which the seller knows not to be the fact,

and yet suffers the impression to remain, though

*he knows it materially enhances the value of the pic- *483

ture in the mind of the buyer.'' One party miist not

practice any artifice to conceal defects, or make any represen-

tations for the purpose of throwing the buyer off his guard.

The same principle had been long ago declared by Lord Hard-

wicke, when he stated,": that if a vendor, knowing of an in-

cumbrance upon an estate, sells without disclosing the fact,

and with knowledge that the purchaser is a stranger to it,

and under representations inducing him to buy, he acts frau-

dulently, and violates integrity and fair dealing. The in-

ference of fraud is easily and almost inevitably drawn, when
there is a suppression or concealment of material circum-

stances, and one of the contracting parties is knowingly suf-

fered to deal under a delusion. It was upon this ground that

Lord Mansfield must have considered, "^ that selling an un-

sound article, knowing it to be xmsound, for a sound price,

was actionable. It is equivalent to the concealment of a la-

tent defect ; and the ground of action is, the deceit practised

upon the buyer.« The same rule applies to the case where a

» Mellish V. Motteaux, PeaVs Cases, 115. This case was afteiTvards oveiTuIed

by Lord Ellenborough, in Baglehole v. Walters, 3 Oamph. Rep. 1B4, and the latter

decision confinned in Pickering v. Dowson, 4 Taunt. Rep. 119 ; but it was upon

another point, respecting the effect of a sale with all faults ; and the principle of

the decision, as stated in the text, remains unmoved. The same principle was urged

in Southern v. Howe, 2 Rol. Rep. 5, and it was stated, that if a man sells wine

knowing it to be corrupt, an action of deceit lies against him, though there be no

warranty.

> Hill T. Gray, 1 8tarU^a Rep, 362. Pilmore v. Hood, 5 Bingham, N. C. 9Y.

= 1 Vesey, 96.

^ Stuart V. Wilson, Votig. Rep. 18.

^ Hough T. Evans, 4 M'Cord's Rep. 169. If a person having the legal title to

property, stands by and acquiesces in the sale of it by another person claiming, or

having colour of title, he will be estopped afterwards in asserting his title against

the purchaser. Qui tacet, consentire videtur. Qui potest et debet vetare, jubet si
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party pays money in ignorance of circumstances with whicli

the receiver is acquainted, and does not disclose, and which,

if disclosed, would have prevented the payment. In that

case, the parties do not deal on equal terms, and the money
is held to be unfairly obtained, and may be recovered back."

It applies, also, to the case where a person takes a guaranty

from a surety, and conceals from him facts which go to in-

crease his risk, and suffers him to enter into the contract under

false impressions. Such concealment is held to be fraud, and

vitiates the contract.''

non vetat. Wendell v. Van Rensselaer, 1 Johnson's Oh. Rep. 354. Storrs v.

Barker, 6 ib. 166. Hobbs v. Norton, 1 Vem. 136. 2 Ch. Ca. 128. See, also, to

S. P. 6 Conn. Rep. 212—214. 12 Berg.d; R. 23. 12 Vesey, 85. Irwin t. Morell,

Dudley's Geo. Rep. 72. Skinner v. Stouse, 4 Missouri Rep. 93. Pickavd v. Sears,

6 Adolphus & Ellis, 469. Gregg v. Wells, Theobald & Mden, 10 Adol. db

Ellis, 90. Story on Eg. vol. i. sec. 386. 391. This kind of estoppel was first

established by courts of equity, and has, to a certain extent, been adopted by

courts of law.

» Martin v. Morgan, 1 Brod, & Bing. 289. The sound doctiine on this subject

was declared by Bayley, J., in Heane v. Rogers, 9 .B. cfc Cress. hVl, and affirmed

by the court, in Dewey t. Field, 4 Metcalf's Mass. Rep. 381.

i Pidcock V. Bishop, 3 Barmo. & Cress. 605. Maltby's Case, cited by Lord

Eldon, in 1 Dow's P. C. 294. Sniith v. Bank of Scotland, 1 ibid. 272. In the old

English law, the Writ of Deceit lay not only for personal injuries, but for frauds in

relation to real property, and to which it principally applied. But a special action

in the case for damages, in nature of a writ of deceit, had long ago taken the

place of the other, and the writ of deceit was abolished by the statute of 3 and 4

Wm. IV. c. 2. See 3 BlacTcs. Com. 165. In the sense of a court of equity, fi-aud

includes all acts, ombsionsand concealments, which involve a breach of either legal

or equitable duty, trust or confidence justly reposed, and are injurious to another.

See infra, p. 561. A coui-t of chanceiy will exercise the power of setting aside

judgments and decrees of any court, foreign or domestic, in cases of fraud. The

authorities are collected in the case of Van Meter v. Jones, in the able and elabo-

rate opinion of Chancellor Vroom. 1 Green N. J. Ch. Rep. 520. Neither, a bona

fide debt, nor an actual advance of money, will sustain a security infected with

fraud. Sandford, Chancellor, 2 Sandford's Ch. Rep. 631. The law requires the

utmost degree of good faith (uberrima fides) in transactions between parties stand-

ing in a peculiar relation or fiduciary character, between each other, as, for in-

stance, in the relation of client and attorney, physician and patient, principal

and agent, principal and surety, guardian and ward, trustee and cestui que

trust, partners and part-owner. Any misrepresentation, or concealment of any

material fact, or any just suspicion of artifice or undue influence, will be fatal

to the validity of the transaction between them, especially in the view of a

court of equity. The principle on which courts of equity act, in regard to cases

arising under such a confidential or fiduciary relation, stand (independent of any

ingredient of deceit or imposition which is usually mixed with such cases) upon a
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*The writers of the moral law hold it to be the duty of *484:

the seller to disclose the defects which are within his

knowledge. ^ But the common law is not quite so strict. If the

defects in the article sold be open equally to the observation of

both parties, the law does not require the vendor to aid and as-

sist the observation of the vendee. (1) Even a warranty will

not cover defects that are plainly the objects of the senses ;••

though if the vendor says or does any thing whatever, with

an intention to divert the eye, or obscure the observation of

the buyer, even in relation to open defects, he would be

guilty of an act of fraud. <= A deduction of fraud may be
made, not only from deceptive assertions and false represen-

tations, but from facts, incidents and circumstances which

motive of general public policy. It applies, when confidence is reposed and con-

fidence abused, by some advantage gained by means of the relation. Lord Eldon,

in Gibson v. Jeyes, 6 Vesey, 278. Champion v. Rigby, 1 Russ. & Mylne, 539.

Edwards v. Meyrick, 2 Hare Rep. 60. Carter v. Palmer, 8 Clarh <k Fin. 657.

Poillon V. Martin, 1 SandforcTs Oh. Rep. 569. These were cases applicable to the

relation of attorney and client. And for the general principle respecting fiduciary

relations, see Story's Com. on Eq. Jurisprudenee, 224 304—323. (2) Lord Hard-

wicke, in the great case of Chesterfield v. Jansen, 2 Vesey, 125. 155, classified fraud

into four kinds: (1.) Fraud, or dolus mains, may be actual, arising from facts aud

circumstances of imposition. (2.) It may be apparent from the intrinsic value and

subject of the bargain itself—such as no man in his senses, and not under delusion,

would make, on the one hand, and as no honest and fair man would accept, on the

other. (3.) It may be inferred from the circumstances and condition of the parties

;

for it is as much against conscience to take advantage of a man's weakness or ne-

cessity, as his ignorance. (4.) It may be collected fi'om the nature and circum-

stances of the transaction, as being an imposition on third persons. In Dent v.

Bennet, 1 Simons, 539, the vice-chancellor declared an agreement between a medi-

cal adviser aud his patient for a large sum, to be paid by the latter after his death,

for past and future services, null and void. It was held to be a glaring abuse of

confidence, and the vice-chancellor enforced, with spirit and energy, the doctrine,

that wherever we find the relation of employer and agent existing in situations in

which, of necessity, much confidence must be placed by the employer in the agent,

then the case arises for watchfulness on the part of the court, that the confidence

shall not be abused. (3)

* Grotius, b. 1. o. 12. s. 9. Paley's Moral Philosophy, b. 3. ch. 7.

^ Schuyler v. Russ, 2 Gaines' Rep. 202. Dyer v. Hargrave, 10 Vesey, 50'/.

« 3 Blacks. Com. 165. 2 Rol. Rep. 5.

(1) Keats T. Earl Cadogan, Eng. Law Journal Bep. April, 1841, 0. P. p. i61.

(2) Mann t. Maodonald, 10 Bumph. B. 275.

(3) As to the jealousy with which courts regard dealings between persons who have re-

cently home the relation of guardian and ward, see Gale v. "Wells, 12 Bar^. B. 84.
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may be trivial in themselves, but decisive evidence in the

given case of a fraudulent design.* (1) When, however, the

means of information relative to facts and circumstances

affecting the value of the commodity be equally accessible to

both parties, and neither of them, does or says any thing tend-

ing to impose upon the other, the disclosure of any superior

knowledge which one party may have over the other, as to

those facts and circumstances, is not requisite to the validity

of a contract.'' There is no breach of any implied confidence

that one party will not profit by his superior knowledge, as

to facts and circumstances open to the observation of both

parties, or equally within the reach of their ordinary diligence

;

because neither party reposes in any such confidence, unless

it be specially tendered or required. Each one, in ordinary

cases, judges for himself, and relies confidently, and perhaps

presumptuously, upon the sufficiency of his own knowledge,

skill and diligence. The common law affords to every

*485 one Reasonable protection against fraud in deaHng

;

' If the party intentionally misrepresents a material fact, or produces a false

impression by words or acts, in order to mislead, or to obtain an imdue advantage,

it is a case of manifest fraud. Story's Com. on Eq. Jurisprudence, 201. Nelson, J.,

in Welland Canal Co. v. Hathaway, 8 Wend, 483. Denman, Ch. J., in Pickhard v.

Sear, 6 Adolph, (k Ellis, 474. Doggett t. Emerson, 3 Storjfs Sep. "700. A sale

of goods procured through a false representation of the Tendee in r^ard to his sol-

vency and ci-edit, passes no title as between the parties. The People v. Kendel, 25

Wendell, S99. Clay y. BiotaSiog, 1 BilPs ^. Y. Sep. Sll. See, aho, post, f. 491

.

But in order to afford relief, the misrepresentation must be of something material,

consiatnting an inducement or motive to the other party, and on which he placed

trust and confidence, and was actually misled to his injury. Ibid, 204, 205.

Representations by A. to B., in respect to a sale afterwards made by A. to C,

founded on the representations which A. made to B., or he to 0, are treated in the

same way as if made by the vendor to C. Crocker v. Lewis, 3 Sumner, 1. It is

fraud to sell an article as designated by another person's name, in order to give it

greater currency, and the perpetrator of the fraud is liable to an action. Thomson

v. Winchester, 19 Pick, 214.

Laidlaw v. Organ, 2 Wheatcn, 178. Hongh v. Eichardson, 3 Story's iJep. 659.

A more stem rule of morality and law respecting the duty of disclosure of informa-

tion which would materially affect the price, is laid down in Frazer v. Gervais, 1

Walker Miss. Sep. 72, and it overrules, as fer as the authority of the case can go,

the deciaon in Laidlaw v. Orgaa

(1) A party defranded by a contract, may afSnn the contract alter the discovery of the frand,

and bring an action for snch frand, or he may recoup the damages in an action bronght by the

other party. So, at least, it is held in New-Tork. Whitney v. Allaire, 4 Denicfs B. 554.
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but it does not go to the romantic length of giving indem-
nity against the consequences of indolence and folly, or a
careless indifference to the ordinary and accessible means of

information. (1) It reconciles the claims of convenience with
the duties of good faith, to every extent compatible with the

interests of commerce. This it does by requiring the purcha-

ser to apply his attention to those particulars which may be
supposed within the reach of his observation and judgment

;

and the vendor to communicate those particulars and defects

which cannot be supposed to be immediately within the reach

of such attention. If the purchaser be wanting of attention

to these points, where attention would have been sufficient to

protect him from surprise or imposition, the maxim nomeat

ernptor ought to apply. (2) Even against this maxim he may
provide, by requiring the vendor to warrant that which the

law would not imply to be warranted ; and if the vendor be
wanting in good faith, j€c?es servcmda is a rule equally en-

forced at law and in equity, a-

A mere false assertion of value when no warranty is in-

tended, is no ground of relief to a purchaser, because the as-

sertion is a matter of opinion, which does not imply know-
ledge, and in which men may differ; mere expression of

judgment or opinion does not amount to a warranty. Every

person reposes at his peril in the opinion of others, when he

1 Fonb. Tr. of Equity, 371, 872.

(1) The rule in England seems to be this : If the representation was false to the knowledge

of the party making it, this will in general be conclusive evidence of fraud ; but if the repre-

sentation was honestly made, and believed at the time to be true by the party making it, though

not true in point of fact, this does not amount to fraud in law, and the representation does not

afibrd a ground of action.

This rule was applied equally to representations of quality and representations of title. Ormrod
T. Hnth, UM.&W. 661.

The rule finds support in numerous cases in this country. Foley v. Oowgill, 5 Blackf. 2i. 18.

Sims V. Klein, Sreese JR. 234. Dunbar v. Bonesteel, 8 Beam, It. 82. Miller v. Howell, 1 id. 499.

Craig V. Blon, 8 Stewai't'a B. 448. Van Arsdale v. Howard, i Ala. (Judge's) B. 696.

The following cases decide that misrepresentations of material facts, whether the result of

frand or mistake, vitiate the contract Doggett v. Emerson, 8 /Sfew^'s i2. 700. Warner v. Dan-
iels, 1 Wood. & M. B. 90. Mason v. Crosby, id. 342. Smith v. Babcock, 2 id. 246. Snyder v.

Findley, Con's B. 48. Thompson v. McCam, 4 B. Monroe iJ. 601. Lockridge v. Foster, 4 Scam.

B. 6T0. Parham v. Eandolph, 4 ll<m>. (Miss.) 48^. Buford v. Caldwell, 8 Miss. B. iTl. 1

Story's Sq. Jwrisp. § 198. 195.

(2) On the other hand, the purchaser is not bound to disclose to the vendor facts of which the

vendor is Ignorant, which render the property more valuable, especially if the means of know-

ledge be equally open to both. Kintzing v. McElrath, 5 Ba/rr's B. 467.
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has eqnal opportanityto form and exercise his own judgment,
simplex corwmendatio non obUgost.^ If the seller represents

what he himself believes as to the qualities or value of an ar-

ticle, and leaves the determination to the judgment of the

buyer, there is no fraud or warranty in the case.'' An asser-

tion respecting the article sold, must be positive and unequi-

vocal, and one on which the buyer places reliance in order to

amount to a warranty ; and*if tiie vendee has an opportunity

of examining the article, the vendor is not answerable

*4:86 *for any latent defect, without there be fraud, or an

express warranty, or such a direct representation as is

tantamount to it.<= (1) The cases have gone so fer as to hold,

that if the seller should even falsely affirm that a particular

sum had been bid by others for the properly, by which means
the purchaser was induced to buy, and was deceived as to the

value, no relief was to be afforded ; for the buyer should have
informed himself from proper sources of the value, and it was
his own folly to repose on such assertions, made by a person

whose interest might so readily prompt him to invest the

property with exaggerated value. Emptor emit quarn, mini-

mopotest ; venditor vendit qucrni m<i<mno potestA

' Harvey v. Young, Telv. Rep. 21. BaUey v.Merrell, 2 Bulst. Rep. 94. Gro.

Jac. 386. Da™ v. Meeker, 5 Johns. Rep. 354. Jlarshall v. Peck, 1 DandsKen.
Rep. 611. Dugan v. Cureton, 1 Arkansas Rep. 41. Morrill T. Wallace, S N. ff.

Rep. 111. Broom's Legal Maxims, London, 1845, p. 357.

' Jendwine v. Slade, 2 S^. Rep. 572.

« The Oneida Manu&ctm-ing Society v. Lawrence, 4 OawerCs Rep. 440.

d 1 Rol. Abr. 101. pL 16. Saunders v. Hatterman, 2 Iredell N. C. Rep. 32.

In the case of Eakins v. Tresham, 1 Sid. Rep. 146, 1 Lev. Rep. 102, the same law

was declared ; but a distinction was there taken between the Mse assertion touch-

ing the value of the property, and touching the rate of the previous rent, and an

action was held to lie in the latter case, for the rent was of a matter of fsict resting

in the private knowledge of the landlord and his tenants, and the tenants might re-

fuse to inform the purchaser, or combine with the landlord to mislead him. The

court, in Lyeney v. Selby, 2 Lord Raym. 1118, followed the decision in Eakins T.

Tresham, though they considered it to be questionable ; and the distinction seems

to have been essentially disregarded in the Scotch case of Kinaird y. Lord Dean,

cited by Mr. Sugden, from 1 Coll. of Decis. 332. The doctrine in the case of

Rolle was adopted by the chief justice of Maine, in the case of Cross t. Peters, 1

Greenleaf's Rep. 389 ; and by the chief justice of North Carolina, in the case of

(1) Carley t. 'WiMns, 6 Barb. S. C. Bep. 55T. Bat see Foster v. Swascy, 2 Wood. <bM.O.C.

Bep. 217. Taylor v. Fleet, 1 Bari. & C Bep. 4T1.
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The same principle was laid down in a late case in the K.

B., -where it was held,* that a false representation by the

buyer in a matter merely gratis diotum, in respect to which

the buyer was under no legal pledge or obligation to the

seller for the precise accftracy of his statement, and upon

which it was the seller's own indiscretion to rely, was

no *ground of action. (1) There was no recognised prin- *489

ciple of law which rendered a party legally bound to

allege truly, if he stated at all, the motives and inducements to

the purchase, or the chances of sale to the seller. The true

rule was stated to be, that the seller was liable to an action of

deceit, if he fraudulently misrepresent the quality of the

thing sold, in some particulars which the buyer has nob equal

means of knowledge with himself ;*• or if he do so in such a

manner as to induce the buyer to forbear making the inqui-

ries, which, for his own security and advantage, he would

otherwise have made.<=

The rule ifi. equity is more rigid on this subject thanit is at

law. Lord Hardwicke held,^ that where the seller had falsely

aflSrmed a farm to have been valued by two persons at a cer-

tain price, and that assertion had induced the purchaser to

contract, it was such a misrepresentation as would induce a

court of equity to withhold a decree for a specific perform-

ance. But there is a settled distinction in equity between

Pagan y. Newson, 1 Badg. & Dev. 22. But in Bowring v. Stevens, 2 Carr. &
Payne, 337, on the sale of a lease of a public house, the seller falsely represented

that his returns avei-aged so much a month ; and it was held that an action lay for

the deceit.

- Yemon v. Keys, 12 Easts Rep. 632.

^ A false representation in a contract for the sale of fixtures and fittings of a

public house as to the amount of business attached to the house, has been held suf-

ficient to avoid the contract. Hutchinson v. Morley, 1 Scott, 341.

• It is settled that a material misrepresentation of a fact by mistake, and upon

which the other party is induced to act, is a ground for relief in equity, equally as

if it had been a wilful and false assertion, for it operates with equal injury. Pear-

son V. Morgan, 3 Bro. 388. M'Ferrau v. Taylor, 3 Granch, 270. Roosevelt v. Ful-

ton, 2 Oowen, 134. Lewis v. M'Lemore, 10 Yerger, 206.

* Buxton v. Lister, 3 AtTc. Rep. 386.

(1) A conjectural estimate of value is not a misrepresentation ; and concealment, to be fraudu-

lent and material, must be a concealment of something which the party was bound to disclose.

Irvine v. Kirkpatrick, 8 Bhg. L. & E. B. IT.
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enforcing specifically and rescinding a contract; and an
agreement may not be entitled to be enforced, and yet not be
so objectionable as to call for the exercise of equity jurisdic-

tion to rescind it. It does not follow tbat a contract of sale is

void in law merely because equiliy will not decree a specific

performance.^ (1)

* Seymour v. Delancey, 6 Johns. Gh. Rep. 222. The cases on this point are

there collected and reviewed. Though the decision in that case was afterwards

reversed in the court of errors, the general doctrines in it were not affected but ad-

mitted. Inadequacy of price is of itself a sufficient ground of defence to a bill in

equity by a purchaser for a specific performance, when the party contracting to

sell was an expectant heir. Peacock v. Evans, 16 Vesey, 512. Ryle v. Brown, 13

Price's Exc. Rep. 768. On the other hand, a court of equity will rescind a contract

for the sale of land when the intrinsic nature and subject of the bargain itself, or

the attending cu-cumstances, are clearly indicative of fraud. King v. Cohorn, 6

Yerger's Tenn. Rep. '75. So a bill for the rescission of a contract for the purchase

of land will be sustained, if the defendant fails at the hearing to show that he is

then able to give a good title, or to give possession, and there be no adequate reme-

dy at law for the breach of the contract. Hepburn v. Dunlap, 1 Wheaton, 119.

Williams v. Carter, 3 Dana's Ken. Rep. 199. Seamore v. Harlan, ibid. 412. In

the case of King v. Hamilton, 4 Feters' U. S. Rep. 311, it was adjudged, that the

equity power of decreeing a specific performance of contracts was to be exercised

in sound discretion, and with an eye to the substantial justice of the case, and never

when the exercise of it would be inequitable and unjust. If damages would be an

inadequate compensation for non-performance of a contract, equity will grant re-

lief. Storer v. Great W. R. Road Co. 2 Y. dk Coll. 48.

The general rale is, that a court of chancery will not decree a specific perform-

ance of an agreement for the sale and pm-chase of stocJe or of chattels. But there

are so many exceptions and qualifications attending the rule, that its force is greatly

impaii-ed; and more recent and better authority would seem to be, that when

justice requii'es it, chanceiy will, in such cases, decree a specific performance. For

the general rule, see Cudd v. Rutter, 1 P. Wms. 570. S. C. 5 Vinci's Abr. 568.

Capper v. Harris, Bunb. Rep. 135. Dorison v. Westbrook, 5 Viner's Abr. 540.

Nuthrown v. Thornton, 10 Vesey, 169. For exceptions to it, and in favom- of spe-

cific performance, see Colt v. Netterville, 2 P. Wms. 304. Duke of Somerset v.

Oookson, id. 390: Buxton v. Lister, 4 Atk. Rep. 383. Taylor v. Neville, ibid. 384.

Lord Eldon, in Lady Arundel v. Phipps, 10 Vesey, 148. Wright v. Bell, 5 Price's

Exc. Rep. 325. Adderly v. Dixon, 1 Simons & Stewart, 607. Lynn v. Chaters, 2

Keene, 521. Wiltry v. Cottle, 1 ibid. 176. Clark v. Flint, 22 Pick. Rep. 231.

The true principle in equity is, that specific performance of an agreement relating

to chattels ought to be decreed, when equity and conscience requires it, as in the

(1) There is a diatinction, too, between enforcing specifle covenanta and restraining acts in

breach of covenants. In a class of cases, as the engagements of opera singers, &c., courts cannot

enforce speoifloaUy the performance, but they will restrain the breach of negative covenants.

Lumley v. Wagner, 11 Ung. L. & E. B. 262. Bradley v. Bosely, 1 JBa/ri. Oh. B. 126. Dupre v.

Thompson, 4 Ba/ri. 3. 0. Bep. 2T9.
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*An action will, lie against a person not interested *488

in the property, for making a false and fraudulent re-

presentation *to the seller, whereby he sustained *4:89

damage by trusting the purchaser on credit of such

misrepresentation.* This principle was first established in

case of pictui'es and other things of peculiar value and attachment, and when the

remedy by action at law for damages would be inadequate, and no competent and

just relief could be otherwise afforded. Mitford on Pleadings in Cliancery, 168.

edit. W. T. 1833. Story's Com. on Eq. Jurisprudence, vol. ii. 18. 26—48, where the

English chancery cases on the subject are critically examined. In Sarter v. Gord-

don, and Young v. Burton, domestic slaves brought up in the family are declared

to come within the reason of the exception. 2 Hill's S. G. Oh. Rep. 126, 127. 1

M'Mullen's S. G. Rep. 255. As to the specific perfonnance of contracts for the

sale of lands, see supra, pp. 470—476, and more particularly, in infra, vol. iv. p.

451. With respect to contracts entered into for fraudulent or illegal purposes, the

law refuses its aid to enable either party to disturb such parts of it as have been

exeeuied; and as to such parts as remain executory, it leaves the parties where it

finds them. Nellis v. Clark, 20 Wendell, 24. S. C. 4 Hill, 429. Mellin, Ch. J.,

in Smith v. Hubbs, 1 Fairfield, 71. M'Kinnell v. Robmson, 3 Mees. & Wels. 434.

The case of marine insurance is different from the ordinary contract of sale,

and rests on a different principle. The parties do not deal in that instance on the

the presumption of equal knowledge and vigilance as to the subject matter of the

contract, and hence a different rule of law prevails. The insurer is essentially

passive, and is known to act, and professes to act, upon the information of the

assured. In an insm'ance contract, the special facts, as Lord Mansfield has observed,

(Carter v. Boehm, 3 Burr Rep. 1905,) upon which the contingent chance is to be

computed, lie most commonly in the knowledge of the insured only. " The under-

writer trusts to his representation," and proceeds upon confidence that he does not

keep back any circumstance in his knowledge. Lindenau v. Desborough, 8 Barnw.

& Cress. 386. Though the suppression shoidd happen through mistake, without

any fraudulent intention, the policy is void. The contract of insui-ance is formed

upon principles peculiar to itself; and the common law maxim of caveat emptor

has no application, and professes to have none. So, in the case of work done, and

articles made by a mechanic, the buyer professes to repose upon the superior

knowledge and skill of the mechanic in his trade, and to know nothing of the

mystery of the art ; and if the latter does not furnish his work done in a workman-

like manner, he is guilty of a breach of an implied contract ; spondet peritiam artis.

Jones V. Bright, cited in Dawson & Lloyd, 304. Lefiore v. Justice, 1 Smedes &
Marshall Miss. Rep. 381. See, also, infra, p. 588. The reason of the distinction

between these cases and the ordinary contract of sale is very apparent; and the

common law has carried the doctrine of disclosures by each party in the formation

of the contract of sale, to every reasonable and practicable extent that is consistent

with the interests of society. The maxim of caveat emptor, and that other maxim,

vigilantibus et non dormientibua jura subveniunt, when discreetly applied, as in

the English law, are replete with sound and practical wisdom.

* Upton V. Vail, 6 Johns. Rep. 181. Bean v. Herrick, 3 Fairfield, 262. In the

case in 6 Johns. Rep. the doctrine in the case of Pasley v. Freeman was recognised,
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England after great discussion and opposition in tlie case

oi Pasley Y. Freemcm ;^ and tlLOugh that case met with,

powerful resistance, it has been repeatedly recognised, and

the doctrine of it is now well settled, both in the English

and American jurisprudence.!' The principle is, that fraud,

accompanied with damage, is a good cause of action ;<=

*d:90 and the solidity of the principle was *felt and acknow-

discussed and settled, ia the Supreme Court of Uew-Tork. It was again recog-

nised, discussed and settled, in Gallagher v. Brunei, 6 Cowen's Sep. 346 ; and once

more recognised, discussed and settled, in Benton v. Pratt, 2 Wendell's Rep. 385

;

and again, and very elaborately and powerfully enforced, in Allen v. Addington, 1

WendelTs Rep. 1. S. 0. 11 ibid. 374. This is a striking sample of what ai-e

termed the homonymice of the civil law. But the statute of 6 Geo. IV. ch. 14,

commonly called Lord Tenterden's act, has done away the application of the

doctrine of Pasley v. Freeman to English cases. That act extends the statute

of frauds, by requiring a memorandum in writing, signed by the party to be charged,

of representations of another's character and ability, with a view to credit to be

given him. It equally applies to cases of verbal acknowledgments of debts barred

by the statutes of limitations ; and it wonderfully relieves the courts, the profession

and the country, from the evils of fluctuating and contradictoiy decisions. These

provisions of the English statute were adopted in the Massachusetts Revised

Statutes for 1835, and in the Revised Statutes of Vermont, 1839, p. S11. See

Lyde v. Barnard, 1 Mees. & W. 101, on the doubtful construction of Lord Tenter-

den's act.

' 3 Term Rep. 61.

^ Eyre v. Dunsford, 1 Easts Rep. 318. Haycraft v. Creasy, 2 ibid. 92. CaiT,

ex parte, 3 Ves. & Bea. 110. Harner v. Alexander, 5 Bos. & Pull. 241. Wise v.

Wilcox, 1 Day's Rep. 22. Russell v. Clarke, 7 Cranch's Rep. 92. Munro v.

Gardner, 1 M. Con. Rep. S. 0. 328. Hart v. Tallmadge, 2 Day's Rep. 381. Patten

V. Gumey, 11 Mass. Rep. 182. See, also, 1 Vermont R. 67. 79.

Fraud without damage, or damage without fraud, says Coke, J., in 3 Bul-

strod^s Rep. 95, gives no case of action : but where these two do concur and

meet together, there an action lieth. By fraud, Le Blanc, J., said, in 2 East's Rep.

108, he understood an intention to deceive, whether from an expectation of advan-

tage to the party himself, or from ill-will towards the other. Both of these propo-

sitions contain true doctrine on the point. If the false representation be made,

knowing it to be false, and injury follows, the law infers a fraudulent intent, and

the person who makes it is responsible for the consequences. Tindal, Ch. J., in

Foster v. Charles, 6 Bingham, 396. 7 lb. 105. But it is not requisite to show

that the defendant knew the representation to be untrue. It is sufficient if the

representation be untrue, and made for a fraudulent purpose, and to induce the

plaintiff to do what he does do to his prejudice. Taylor v. Ashton, 11 Meeson &

Welsby, 401. Malice and want of reasonable cause is a ground for damages.

De Medina v. Grove, 10 Ad. & El. N. 8. 152. This appears to be the sound

doctrine and the wholesome discipline of the law on the point
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ledged by the writers on the civil law.* (1) Misrepresen-

tation, without a design, is not sufficient for an action. But,

if recommendation of a purchaser, as of good credit, to the

seller, be made in bad faith, and with knowledge that he was
not of good credit, and the seller sustains damage thereby, the

person who made the representation is bound to indemnify

the seller.'' (2) It is a very old head of equity, said Lord El-

don, = that if a representation be made to another person,

going to deal in a matter of interest upon the faith of that re-

presentation, the former must make the representation good

if he knew it to be false.

Lord Thurlow, in F(xd v. Maclcreth,^ allowed of much lati-

tude of concealment on the part of the purchaser. The latter,

according to his opinion, would not be bound, in negotiating

for the purchase of an estate, to disclose to the seller his

knowledge of the existence of a mine on the land, of which

he knew the seller was ignorant. If the estate was purchased

for a price of which the mine formed no ingredient, he held,

that a court of equity could not set aside the sale, because

there was no fraud in the case, and the rule of nice honour

must not be drawn so strictly as to affect the general transac-

tions of mankind. Erom this and other cases it would ap-

pear, that human laws are not so perfect as the dictates of

conscience ; and the sphere of morality is more enlarged than

the limits of civil jurisdiction. There are many duties that

belong to the class of imperfect obligations which are bind-

ing on conscience, but which human laws do not, and cannot

undertake directly to enforce. But when the aid of a court

of equity is sought to caiTy into execution such a contract,

• Dig. 50. lY. 47.

^ Fothier, Traite du Contrat de Mandat, art. 21.

» Evans v. Bicknel, 6 Vesey, 182.

^ 2 Bro. C. 0. 420. Lord Eldon, to the same point, in Turner v. Harvey, Jacobs'

Rep. 178.

(1) Lord V. Goddard, 13 Barb. B. 198. If a man tells an untruth to Induce anotlier to alter

hie situation, who thereby suffers damage, an action lies, though no fraud nor injury was in-

tended. Watson V. Poulson, 7 Zng. L. & E. B. 585. Turnbull v. Gadsden, 2 Strolh. Eq. 14.

Smith V. Mitchell, 6 Qeo. B. 463.

(2) Where a person procures the sale and delivery of articles by fraudulent and false represen-

tations, he acquires no property in them, or right ofpossession, and the vendor may pursue him
and retake the property, with suoh Reasonable force as may be necessary. Hodgeden v. Hub-
bard, 18 YtrmoviJi. 504.
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tlien the principles of etMcs have a more extensive sway

;

and a purchase, made with such a reservation of superior

knowledge, would be of too sharp a character to be aided and

forwarded in its execution by the powers of the court of

chancery.^ In Turner v. Ha/rvey,^ relief was given in equity

against a contract, where the purchaser knew that the ven-

dors (who were assignees of a bankrupt) were ignorant of a

circumstance considerably increasing the value of the pro-

perty. And while it was admitted to be the general rule that

the purchaser was not bound to give the vendor information

as to the value of the property, yet it was said that very little

was sufficient to affect the application of the principle, as if a

single word be dropped tending to mislead the vendor. And
though there be cases in which a contract improvidently en-

tered into by a trustee will not be cancelled by the court, yet

they will not lend the aid of the court to excuse it. But if a

person stands in the relation of trustee, or quasi trustee to

another, as agent, factor, steward, attorney or the like, if he

would purchase of his principal or employer, any property

committed to his care, he must deal with the utmost fairness,

and conceal nothing within his own knowledge which may
affect the price or value ; and if he does, the bargain may be

set aside.'' Bargains between trustee and cestui que trust are

viewed with great jealousy, and they will not be sustained,

unless under very unexceptionable circumstances.^ It is a

rule in equity, <= that all the material facts must be

*491 known to both *parties, to render the agreement fair

and just in all its parts ; and it is against all the prin-

ciples of equity that one party, knowing a material ingre-

dient in an agreement, should be permitted to suppress it, and

stiU call for a specific performance.^

» 1 Parker v. Grant, 1 Johns. Ch. Rep. 630.

b -1 Jacob's Rep. 169.

« Farnam v. Brooks, 9 Pick. Rep. 212.

i Fox V. Mackreth, 2 Bro. C. 0. 400. Coles v. Thecothick, 9 Vesey, 246. Dun-

bar V. Tredennick, 2 Ball & Beatty, 314. Boyd v. Hawkins, 2 Bad. & Dev. Eq.

Oases, 207—211. 215. See, also, infra, vol. iv. p. 438.

o BUard V. Lord Llandaff, 1 Ball & Beatty, 251. Buxton v. Lyster, 3 Atk.

Rep. 383.

' There is a valuable reference to, and criticism on, the cases in illustration of
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Pothiera contends, that good faith and justice require that

neither party to the contract of sale should conceal facts with-

in his own knowledge, which the other has no means at the

time of knowing, if the facts would materially affect the value

of the commodity. But he concludes, in conformity with the

doctrine of Lord Thm-low, that though misrepresentation or

fraud will invalidate the conti'act of sale, the mere conceal-

ment of material knowledge which the one party has, touch-

ing the things sold, and which the other does not possess,

may affect the conscience, but will not destroy the contract

;

for that would unduly restrict the freedom of commerce ; and

parties must, at their own risk, inform themselves of the value

of the commodities they deal in.!" He refers to the rules of

morality laid down by Cicero ; and he justly considers some

of them as being of too severe and elevated a character for

practical application, or the cognizance of human tribunals."

the maxim, caveat emptor, in Broom's Selection of Legal Maxims, p. 354, Londoa

edition.

» Traite du Oontrat de Vente, u. 233—241.
^ Pothier, ibid. No. 298.

" Oicero, de Officiis, lib. 3. sec. 12— 17, states the case of a corn merchant of

Alexandiia, aniving at Rhodes in a time of great scarcity, with a, cargo of grain,

and with knowledge that a number of other vessels, with similar cargoes, had

already sailed from Alexandria to Rhodes, and which he had passed on the voyage.

He then puts the question whether the Alexandrian merchant was bound in con-

science to inform the buyers of that fact, or to keep silence, and sell his wheat for

an extravagant price ; and he answers it by saying that, in his opinion, good faitb

would require of a just and candid man, a frank disclosure of the fact. Ad fidem

honam statuit pertinere notum esse emptori vitium quod nosset venditor. Ratio

poatulat ne quid insidiose, ne quid simulate. Grotius (b. 2. c. 12. sec. 9) and

Puffendorff, [Droit de la Nature, liv. 5. c. 3. sec. 4,) as well as Pothier and others,

dissent from the opinion of Oicero, and hold that one party is only bound not to

suffer the other to be deceived as to circumstances relating intrinsically to the

substance of the article sold. Rutherford, on the other hand, in his Institutes, vol.

i. p. 266, coincides with Cicero as to the case of the merchant at Rhodes, and dis-

agrees with Grotius, on whom he comments. It is a little singular, however, that

some of the best ethical writers under the Christian dispensation, should complain

of the moral lessons of Cicero as being too austere in their texture, and too sub-

lime in speculation for actual use. There is not, indeed, a passage in all Greek

and Roman antiquity equal in moral dignity and grandeur to that in which

Cicero lays it down as a, fixed principle, that we ought to do nothing that is

avaricious, nothing that is dishonest, nothing that is lascivious, even though we

could escape the observation of gods and men. {De Off. 3. 8.) How must th,e

accomplished author, even of so exalted a sentiment, have been struck with awe,

YoL. n. 41
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The general rule on this subject (though it has its exceptions,

like other general rules) is, that ignorance of the law, with

a full knowledge of the facts, and under circumstances repel-

ling all presumption of fraud and imposition, furnishes no

ground, either in law or equity, to rescind agreements, or

reclaim money paid voluntarily under a claim of right, or to

set aside solemn acts of the parties." (1) Another rule of

humiliation and reverence, if he had known that there then existed in the province

of Judea, the records of sublimer doctrines ; in which were taught the existence,

the unity, the power, the wisdom, the justice, the benevolence and all-pervading

presence of that high and lofty One that inhabiteth eternity, and searcheth all

hearts, and understandeth all the imaginations of the thoughts of the children

of men.

' Doctor & Student, dial. 2. ch. 46. Bilbie v. Liunley, 2 East, 469. Shotwell

V. Murray, 1 Johns. Ch. Rep. 612. Lyon v. Richmond, 2 ibid. pp. 51. 60. Storrs

V. Barker, 6 ibid. 166. Brisbane v. Dacres, 5 Taunt. Rep. 143. Milnes v. Duncan,

6 Barnw. & Cress. 671. Goodman v. Sayres, 2 Jack. <k Walk. 262, 263. Story's

Com. on Eq. Jurisprudence, 129. 161. Marshall v. Collet, 1 Tounge & Coll. 238.

Rankin v. Mortimere, 7 Watts, 372. Good v. Hen-, 7 Watts & Serg. 253-6-8.

Clarke v. Dutcher, 9 Cowen, 674. Bronson, Ch. J., 2 Denio R. 40. Norton v.

Marden, 3 Shepley's Rep. 46. Nonis v. Blethen, 19 Maine, 348. In Underwood

(1) A rule, permitting a more extended right of recovery, has been laid down in Connecticvi.

It was held that money paid under a mistalce of Ici/w or fact, which the party was under no

legal or moral obligation to pay, and which the other party has no right to retain, may be re-

covered. The case of Clarke v. Dutcher, 9 Cowen, 674, was disapproved. Northrop v. Graves,

19 Conn. a. 548. The opinion is well worthy of a perusal.

To the same effect is Culbreath v. Culbreath, 7 Geo. B. 64 Contra, and agreeable to the rule

1 aid down in the text, is Peterborough v. Lancaster, 14 If. Eamp. It, 882. Baltimore & S. E.

Co. V. Faunce, 6 Oill. B. 68.

The party must show, not merely ignorance of facts, but that he could not, with due diligence,

obtain information. Wason v. "Warcing, 15 Eng. L. & M. B. 121.

The contract cannot be rescinded for a mistake, unless the parties can be restored to their

original rights. Martin t. McCormick, 4 Sandf. 3. C. B. 866. A contract made under mutual

mistake may be avoided. Ketchum v. Catlin, 21 Vermont B. 191.

It has also been held, that money paid by an agent, unless by the special direction of his

principal, under a mistake of the legal rights of the latter, may be recovered. Per Ware, J.,

U. 8. v. Bartlett, Dames' D. 0. Bep. 19.

Even persons in discharge of a trust, are not bound to know the laws of another country,

though they concern and affect the discharge of their duties, Leslie v. Baillie, 2 T. (S> Coll. B.

91. Bwrge's Com. on Col. and Foreign Laws, vol. ii. p. 741.

In several cases a distinction, not very easy to define, has been recognised between *^wora;ic^

of law and a mistake of law. The first is said to be incapable of proot^ but the latter may be

proved ; and the inclination seems to be, to give relief in the latter case. Champlin v. Layton,

18 Wend. R. 422. Hall v. Eeed, 2 Barb. Ch. B. 505, per Walworth.

Ignorance of the law of a foreign government, or of the statute laws of another state of the

American Union, is ignorance of fact Bank ofChilicothev.Dodge, 8 Barb.B. 238. President

of Merchants' Bank v. Spalding, 12 Barl. B. 802.

Though a draft of a banking institution of Newport, payable at a future day, is void by statute,

yet a bank in another state, advancing money on such draft, in good faith, may recover back

the money as paid under a mistake as to fact. Bank of Chilicothe v. Dodge, supra.
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equal validity is, that acts done, and contracts made, tinder

mistake or ignorance of a material fact, are voidable and

V. Bi-ockman, 4 Dana, 314—318, and Ray and Thornton v. Bank of Kentucky, S

S. Monroe, 510, the court of appeals in Kentucky ably and fairly discussed the

question, whether relief ought to be gi'anted on a contract made, or payment made,

with full knowledge of all the facta, but through mistake as to the law, and the

conclusion was, that relief might be granted when the contract was entered into

or payment made ia consideration of a mistaken belief of a legal liability. But

the court said, that a fair compromise would not be disturbed on account of

any mistake as to the law of the case. See, also, Gratz v. Redd, 4 JB. Mon-
roe, 190, money paid by mistake, either of law or fact, may be recovered back.

In the case of Elliot v. Swartwout, 10 Peters' R. 137, it was held, that if an

agent pays over to his principal, after notice not to pay, moneys illegally demand-

ed and received by him, he remains personally liable. The same rule was adopted

in Ohio, holding that a mistake of the parties in point of law might be corrected in

equity. M'M'aughten v. Partridge, 11 Ohio Bep. 223. Evants v. Strode, id. 480.

On the other hand, in Oadavel v. Collins, 4 Adolph. & Ellis, 858, and in Clarke v.

Butcher, 9 Cowen, 674, it was declared that money paid hona fide, and with full

knowledge of the fact, cannot be recovered back, though there was no debt, and

that the case of Marriott v. Hampton, 7 Term, 269, was rightfully decided, where

it was held, that money recovered by due process of law without fraud or undue

compulsion, ought not to be recovered back. The text of the Roman law con-

tained propositions seemingly contradictory on the point, whether a payment of

money made under a mistake of the law could be reclaimed. See Dig. 22. 6. 1. 7,

8, and Code, 1. 18. 10. Vinnius and D'Aguesseau contended that the money might

be recovered back, unless the person making the payment was tinder a natural or

moral obligation to make it. Voet and Pothier were of a contrary opinion, and

the French civil code followed the former authorities, and made no distinction

whether it be error of law or of fact. The question has become exceedingly per-

plexed by contradictory opinions and decisions. In Burge's Commentaries on Co-

lonial and Foreign Laws, vol. iii. 727—739, there is a review of the authorities in

the civil and English law on the question. An able writer in the American

Jurist for Api-il and July, 1840, has also examined veiy critically and at large,

all the cases, decisions and dicta, and he concludes that there is no solid ground for

the distinction between mistakes of law and mistakes of fact, as to the right to

relief, and that the preponderance of authority is unequivocally on that side. It

would be inadmissible in a work so general and comprehensive as the present one,

to enter into the discussion. I have no doubt that injustice may sometimes result

from a strict adherence to the rule refusing relief where the contract is founded on

a mistake in law. But I incline to th* opinion that true policy dictates that we
take the law according to what I understand to be the more prevalent doctrine in

the English and American courts ; and that the contracts and acts of competent

pai-ties, when free from fraud of eveiy kind, and made or done with full knowledge

of all the facts, ought not to be disturbed on the allegation of ignorance of the law.

It strikes my mind that such investigations ae the relaxation of the rule would lead

to, must be hazardous to the conscience, and pernicious as precedents. In the

Spanish law the rule is explicitly laid down, that what is paid through ignorance

of law cannot be recovered back, because, says the text, we are all obUged to
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relievable in law and equity. * It has been held, that even
where a party contracted under a clear mistake of his legal

rights, and such rights were of a doubtful character, he might
be relieved in equity.^ The distinction in the above rules

was equally known to the civil law.<= In Zcmrence v. £eau-
iem,^ the distinction between ignorance of the law and a

mistake of the law was learnedly discussed, and it was held

that the latter might be ground for relief in equity, though

the former could not.* A third general rule on the subject

is, that equity will rectify a mistake and give relief, and de-

cree specific performance in cases of written contract, where
there is a plain mistake clearly made out by satisfactory parol

proof, or even fairly and necessarily implied/

know the laws of the kiDgdom ; though payments through error, mistake or igno-

rance of facta of what was not due, may be I'ecovered back. Institutes of the Civil

Law of Spain, by Aso & Manuel, b. 2. tit. 11. ch. 2. Mr. White, in his Recopila-

cion of the Laws of Spain and the Indies, says that eveiy chapter of that work

constitutes the corpusjuris civilis of Texas.

» Milues V. Duncan, 6 Barnw. & Cress. ilX. The dictum of Bailey, J., in this

last case, that money paid by mistake, though with means of knowledge of the fact,

cannot be recovered back, b contradicted by Mr. Baron Parke. Kelly v. Solari, 9

Meeson <fc Welsby, 64. In this last case it was adjudged that money paid under

a bona fide forgetfulness of facts, which disentitled the defendant to receive it, may
be recovered back. Garwood v. Eldridge, 1 Green N. J. Ch. R. 145. The mis-

take or ignorance for which a contract will be relieved in equity, must be of a ma-

terial fact, essential to its chai-acter, and euch as the party would not by reasonable

diligence have known, when put upon inquii-y. Broadwell v. Broadwell, 1 Gil-

man's III. R. 599. S. P. Waite v. Leggett, 8 Cowen, 195. Story's Com. id. 155.

BuUer, J., in Lowiy v. Bourdieu, Doug. 467. Stevens v. Lynch, 12 East, 38.

Champlin v. Layton, 18 Wendell, 407. Cummins v. White, 4 Blackf. Ind. Rep.

356. Foreign laws ai'e treated as facts, and ignorance of them is a ground for

relief, like the ignorance of any other fact, Burgas Com. on Colonial and

Foreign Laws, vol. ii. 741.

" Lammot v. Bowley, 6 Earr. & Johnson, 600. 525, 526.

« PotUer, Pand. 22. 6. 3. n. 4—7. Ibid. sec. 4. o. 10, 11. Ibid. 41. tit. 4. 1. 2.

sec. 15. Code, 1. 18. 10.

J 2 Bailey's S. 0. Rep. 623.

» Ml-. Justice Bronson, in Champlin v. Layton, 18 Wendell, 416, thought that

the distinction taken in the Carolina case, between ignorance of the law and mis-

take of the law, was not solid.

f Gillespie v. Moon, 2 Johns. Ch. Rep. 695. Lyman v. United Ins. Co. ib. 630.

Kcisselbrack v. Livingston, 4 ib. 144. Andrews v. Essex F. AM. Ins. Co. 3 Mason,

10. 15. Dunlap v. Stetson, 4 ib. 349. 372. Hunt v. Rousmanier, 8 Wheaton, 174.

211. Story's Com. on Eq. Jurisprudence, 164. 176. Ifewson v. Bufferlow, 1

Dev. jy. C. Eq. Cases, 379. 1 Teatcs' Penn. Rep. 132. 138. 437. Ball v. Storie,
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*YIL Ofpassing the title iy delimry. (1) *492

(l.)When the terms of sale are agreed on, and the

bargain is struck, and every thing that the seller has to do

1 Sim. & Stu, 210. Lord Eldoa's Case, cited in 10 Vesey, 227. Tilton v. Tilton,

9 N". K Rep. 385. Moale v. Buchanan, 11 Gill <& Johnson, 3U. Mi*. Justice

Storv, inhis Com. on Eq. Jurisprudence, 121—194, has reviewed and collected

most of the English and American cases, and drawn the proper concluaions fi-om

them with his customary ability and accuracy. Mr. Justice Turley, in Ti'igg v.

Read, 5 Humphrey's Tenn. R. 529, has elaborately and ably examined the refined

(1) The omission of tha mode or the time of payment, or even of the price itself, does not

necessarily render a sale defective. The price will be inferred to be a reasonable one. Talpy
V. Gibson, 4 J/. G. & Saott's R. 864.

Many of the decisions quoted in the text, at page [494,] and in the follomng pages, vriU be ob-

served, on examination, not to apply to the statute of frauds, but to be illustrative of the general

rules governing the contract of sale, independently of the statute. Indeed, the mass of mercan-

tile contracts are in writing, and to such contracts the statute has no application. The distinc-

tion between the general rule of law on this subject, and the rules arising from the 17th section

of the statute, must be borne in mind.

1. Where the statute does not apply, it may be laid down generally, as it may also be gathered

from the text, [pp. 491—510,] that if the parties have agreed, the one to buy and the other to sell

specific and determined articles, of which the price, weight, measure or requisite fitness have

been ascertained or agreed upon, or if suitable means havebeen provided by which these quali-

ties or conditions may be ascertained, and the articles are put in that state for which the parties

contracted, the property passes eo iTistanti, by virtue of the contract of sale, and without de-

livery.

This is not inconsistent with the lien that may remain to the vendor for payment of the price

;

and, though the general rule is as above stated, the parties may, by the form of the contract, or

by special reservations, provide that some other act shall be a condition precedent to the passing

of the property.

2. Under the statute of frauds a different class of questions arises ; and many of the cases

mentioned in the text, relate to the construction of the clause of the ITth section, which provides,

that no contract for the sale of goods, &c., shall be good, ^^ unless the Imyer accepts part of the

goods soldy and actually receives the same."

Two things, it willbeobserved, are required by this clause, viz. : an acceptance of ^axt of the

goods, and an actual receipt of the same.

1. Questions have arisen in several of the cases, as to the nature of the acceptance required,

and the decisions are somewhat contradictory.

A series of English cases seemed to have established, that unless there has been such a dealing

on the part of the purchaser as to deprive him of any right to object to the quantity or quality of

the goods, there cannot be any part acceptance under the statute, Howe v. Palmer, 8 Ad. <&

El. 821. Lempest t. Fitzgerald, id. 630. Harrison v. Armitage, id. 557. Carter v. Toussaint,

5 Barnw. & Aid. 855. Smith v. Barman, 9 5. <£ Cress. 561. Norman v. Phillips, 14 M. <fe TT.

277. Hunt v. Hecht, 20 E)ig. L. S E. R. 524. Cunlifffe v. Harrison, 5 Eng. Z. & X JR. 539.

But in a very recent case in the Q. B., Lord Chief Justice Campbell, in an elaborate opinion,

dissents from this doctrine, and holds that an acceptance may be sufficient to satisfy the statute,

although the purchaser has a right to object to the quantity of the article, and to repudiate the

sale. (Morton v. Tibbett, La/w Jour. Rep. 2. 13. p. 332, Oct. 1850. See, also, Curtis v. Pugh, 10

Ad. i& El. N. S. 114.)

2. The decisions just referred to do not affect the question oi receipt under the statute. This

is examined in a subsequent part of the lecture, (pp. 500. 505.)

Tw^o propositions seem to be well established on this point, viz. : that there can be no receipt

while the vendor retains his lien; and, again, the receipt is sufficient, when the goods come
into the actual possession and control of the vendee. Within those limits, there are numerous

decisions depending on a great variety of facts and circumstances. Most of them will be found

in the text and notes, to which reference has been made.
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with the goods is complete, the contract of sale becomes abso-

lute as between the parties, without actual payment or de-

livery, and the property and the risk of accident to the goods

vest in the buyer.* He is entitled to the goods on payment

or tender of the price, and not otherwise, when nothing is

said at the sale as to the time of delivery, or the time of pay-

ment. (1) The payment or tender of the price is, in such

cases, a condition precedent implied in the contract of sale,

and the buyer cannot take the goods, or sue for them, with-

out payment ; for, though the vendee acquires a right ofpro-

perty by the contract of sale, he does not acquire a

*493 right ofpossession of the goods *until he pays or ten-

ders the price. ^ But if the goods are sold upon credit,

and nothing is agreed upon as to the time of delivering the

goods, the vendee is immediately entitled to the possession,

and the right of possession and the right of property vest at

once in him ; though the right of possession is not absolute,

but is liable to be defeated, if he becomes insolvent before he

obtains possession." If the seller has even despatched the

distinctions on this subject. So, in Dv£r on Insurance, vol. i p. 132. note 11, the

cases in equity correcting a clear mistake in a policy of insurance are collected. In

Rogers v. Atkinson, 1 Kelly's Geo. iJ. 1 2, Oh. J. Lumpkin accm-ately collects and

examines the principal English and American cases leading to the establishment of

the principle, that equity relieves against mistakes as well as fraud in contracts in

writing. The subject was very learnedly discussed in that case.

» Noxfs Maxims, ch. 42. 2 Blacks. Oom. 448. Lord EUenborough, in Hinde v.

Whitehouse, 1 East's Rep. 511. Code Napoleon, No. 1583. Oivil Code of Louisi-

ana, art. 2481. Tarling v. Baxter, 6 Barnw. & Cress. 360. Fletcher v. Howard, 2

Aikeris Ver. Rep. 115. Potter v. Coward, 1 Mei^s Tenn. Rep. 22. Mr. Justice

Story' observed, in the case of the Brig Sarah Ann, 2 Sumner's Rep. 211, that he

knew of no principle of law which establishes that a sale of personal goods is

invalid, because they are not in possession of the rightful owner, but are withheld

by a wrong-doer. The sale is not, under such circumstances, the sale of a right of

action, but a sale of the thing itself, and good to pass the title against every person

not holding the same under a bona fide title, for a valuable consideration, without

notice, and a fortiori against a wrong-doer.

•> Glanville, b. 10. ch. 14. Langfort v. Tyler, 1 SaZt. 113. Sob. Rep. i\. IE.

Blades. Rep. 863. Blqxam v. Sanders, 4 Barnw. & Cress. 941. Lafon v. De Armas,

\i Rob. Louis. Rep. 698. m. See in/ro, p. 497. S. G.

" Hanson v. Myer, 6 East's Rep. 614. Bayley, J., in Bloxam v. Sanders, 4

Barnw. & Cress. 941, and in Simmons v. Swift. 6 id. 857.

(1) And payment must be made In a reasonable time, or the vendor is released from the con-

tract Cornvay v. Bush, 4 Ba/rl. S. C. Bep. 564.
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goods to the buyer, and insolvency occurs, he has a right, in

virtue of his original ownership, to stop them m transitu /

for, though the property is vested in the buyer, so as to sub-

ject him to the risk of any accident, he has not an indefeasi-

ble right to the possession ; and his insolvency, without pay-

ment of the price, defeats that right, equally after the transi-

tus has begun, as before the seller has parted with the actual

possession of the goods. Whether default in payment, when
the credit expires, will destroy that right of possession, if the

vendee has not before that time obtained actual possession,

and put the vendor in the same situation as if there had been

no bargain for credit, was left undecided in Bloxam, v. Samr

ders,^ though as between the original parties that consequence

would follow. '' •

(2.) To make the contract of sale valid in the first instance

according to statute law, there must be a delivery or ten-

der of it, or payment, or tender of payment, or earnest giveUj

or a memorandum in writing signed by the party to be

charged ; and if nothing of this kind takes place, it is no con-

tract, and the owner may dispose of his goods as he

pleases.'^ The English statute of *frauds of 39 Car. II. *494:

ch. 3, sec. 17, (the provisions of which prevail in the

United States, with the exception of Louisiana,) declares, that

no contract for the sale of goods, for the price of £10 or up-

wards, shall be good, except the buyer shall accept part of the

goods so sold, and actually receive the same, or give some-

thing in earnest to bind the bargain, or in part payment ; or

unless some note or memorandum in writing of the bargain

be made, and signed by the parties to be charged, or their

agents thereunto lawfully authorized.^ If, therefore, earnest

* 4 Barnw. & Cress. 941.

" This has been so decided in Hunter v. Talbit, 3 Smedes & Marshall, '754, and

in New V. Swain, Dan. ch Lloyds Mer. Cases, 193, where it was held, that if the

buyer does not pay when the time of payment arrives, the seller in that case has a
,

right to retain the goods. It was held in that case, that the right of the seller to

retain the goods existed, though the goods were left with the seller on rent. If,

however, the rent had been actually received, it would seem to haye amounted to

an actual transfer.

« Noi/s Maxima, ch. 42. Tempest v. Fitzgerald, 3 Barnw. <& Aid. 680.

* The New-York Revised Statutes, vol. ii. p. 136. sec. 3. 8, apply to the sale of

goods, chattels or things in action, for the price of fifty dollars or more, and
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money be given, though of the smallest value, or there be a
delivery or payment in whole or in part, or a note or memo-

declare that there must be a note or memorandum of such contract, in writing,

subscribed by the parties to be chai-ged, or the lawful agent of the party ; or the

buyer accept and receive part of the goods, or the evidences, or some of them, of

the things in action ; or at the time pay some part of the purchase money. The
statute puts equitable transfers of chosetin action on a footing similar to that on

which sales of goods stand. The English statute is not so broad. It does not

reach things in action, as shares in a banking company. Humble v. Mitchell, 3

Perry & Davison, 141. S. C. 11 Adolph. & Ellis, 205. The New-York statute

requires the name of the party to be charged to be literally subscribed, or signed

below or at the end of the memorandum, and the more loose doctrine under the

English statute as to signing is not sufiSoient. Davis v. Shields, 26 Wendell, 341. (1)

In Connecticut the price limited is $35, and in New-Jersey $30, or upwards. In

England, the provisions of the Vlih. section of the statute offrauds have been lately

extended by statute to contracts for the sale of goods, " notwithstanding the goods

may not, at the time of the contract, be actually made." The Revised Statutes of

Massachusetts, of 1835, and of Connecticut, 1838, and oi New-Jersey, 1194, follow

the words of the English statute.of frauds.

The English Statutes of Frauds and Perjuries, 29 Oar. II. c. S, carries its

influence through the whole body of our civil jurisprudence, and is in many respects

the most comprehensive, salutfliy and important legislative regulation on record,

affecting the security of private rights. It seems to have been intended to embrace

within its provisions the subject matter of all contracts, and a sketch of its essential

parts may facilitate the knowledge and study of it.

The 1st section enacts, that parol leases, estates, interest of freehold, or terms of

years in land, shall have the effect of estates at will only.

The 2d excepts leases not exceeding three years, and where the rent received shall

be at least two thirds of the improved value.

The 3d, that no leases, or interests of freehold, or terms for years, shall be assigned,

granted or surrendered, except by deed or note, in writing, signed, Ac.

The 4th, that no action shall be maintained to charge an executor or administi'ator

upon any special promise to answer out of his own estate—or to charge the

defendant upon any special promise to answer for the debts, default or mis-

carriage of another—or to charge any person upon an agreement made in con-

sideration of marriage—or upon any contract or sale of lands, or any interest

in or concerning them—or upon any agreement not to be performed within a

year, unless the agreement, or some note thereof, be in wi'iting, signed, &,a.

The Bth and 6th apply to devises of land.

The 7th, 8th and 9th, apply to declarations and assignments of trusts, which are

requii-ed to be in writing, except implied trusts.

The 10th gives a remedy against the lands of cestui que trust.

The 11th relieves heirs from liabilities out of their own estates.

The 12th regulates, pur auter vie.

(1) See contra, James v. Patten, 8 Barb. B. 844, "where the court denied this to be the con-

straclion of the statute, and held a signing, which was not written at the foot of the contract, to

be sufficient.
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randum of the contract duly signed, the contract is binding,

and the property passes to the vendee, with the risk and un-

der the qualifications already stated. » "Whether a delivery of

part of an entire stock, lot or parcel of goods, be a virtual de-

livery of the whole, so as to vest in the vendee the entire pro-

perty in the whole without payment, was a point much de-

bated in HansoriY. Meyer,^ and left undecided by the court.

It was held, in that case, not to amount to such a delivery,

provided any other act was necessary to precede payment or

delivery of the residue ; but if every thing to be done on the

part of the vendor be completed, a delivery of part of a

cargo or a lot of goods, has, under certain circumstances, been

considered a delivery of the whole, so as to vest the

property. c *To constitute a part acceptance, so as to *4:95

take the case out of the statiite, there must have been

such a dealing on the part of the purchaser as to deprive him
of any right to object to the quantity of the goods, or to de-

prive the seller of his right of lien. (1) But the facts and cir-

cumstances which may amount to an acceptance of part of

The 13th, 14th, 15th and 16th sections apply to judgments and executions.

The 17th enacts that no contract for the sale of goods of £10, and upwards, shall

be good, unless the buyer accepts part of the goods sold, and actually receives

the same, or gives something in earnest to bind the bargain, or in part payment

;

or some note or memorandum in writing, of the bargain, be made and

signed, Ac.

The intention was to comprehend within the 4th and ITth sections, the subject

matter of eveiy parol contract, of which uncertainty in the terms was likely to

produce perjuiy. In Scotland, France, Holland, &c., there is no such provision as

the English statute of frauds, and sales of goods may be established by parol proof,

though in France such latitudinarian proof is specially applicable to mercantile

cases. Mr. Bell questions the superior policy or safety of the struct rule of evidence

required by the English statute of frauds. Bell on the Contract of Sale, Edin.

1844, pp. 63—72.
* Noi/s Maxims, ub. sup. Shep. Touch. 224. Bach v. Owen, 5 Term Rep. 409.

A hill of sale of personal property, duly perfected, passes the title as effectually

as actual delivery. The enrolment is a substitute for actual delivery, and the ven-

dee is clothed with the constructive possession, and competent to coiivey. Claiy

v. Frazer, 8 Gill ck Johnson, 398. Vide infra, p, 631. S. P.

' 6 East's Rep. 614.

" Slubby V. Hayward, 2 S. Blacks. Rep. 504. Hammond v. Anderson, 4 Boa.

d; Pull. 69. Sands &, Crump v. Tayler & Lovett, 6 Johns. Rep. 395. Parke, J.,

(1) See note (1,) ante, p. 492.
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the goods sold, lias been a fruitful source of discussion, and
subtle distinctions have been raised and adopted.*

The vendee cannot take the goods, notwithstanding earnest

be given, without payment. Earnest is only one mode of

binding the bargain, and giving to the buyer a right to the

goods upon payment ;•> and if he does not come in a reason-

able time after request, and pay for and take the goods, the

contract is dissolved, and the ^vendor is at liberty to sell the

goods to another person." If anything remains to be done,

as between the seller and the buyer, before the goods are

to be delivered, a present right of property does not attach

in the buyer. This is a well established principle

*496 *in the doctrine of sales.^ (1) But when every thing is

done by the seller, as to a parcel of the quantity sold.

in Smith v. Surman, 9 Barnw. tk Cress. 561. If an entire contract be partially

within the statute of frauds, the whole is void, for an entire agi-eement cannot be

separated. Chater v. Beckett, T Term, 201.

* In Scotland, it has been held that where the commodity, like a cargo of grain,

requires a protracted course of delivery, and part only had been delivered, the

residue, undelivered in point of fact, was not to be deemed delivered in point of

law, so as to exempt it from the creditors of the seller. Collins v. Marquis's Cre-

ditors, 1 Bell's Com. Vl%. a But Mr. Bell seems to think the English decisions,

cited in the preceding note, contain the better law.

> Earnest is a token or pledge passing between the parties by way of evidence

or ratification of the sale. Its efficacy was recognised in the civil law, (Inst. 3.

24,) and it was in use in the early ages of the English law, as a means of binding

the parties and completing the sale. Olanville, 1. 10. v^ 14. Bracton, 1. 2. c. 27.

It is mentioned in the statute of frauds, and in the French code, as an efficient act
;

but it has fallen into very general disuse in modern times, and seems rather to be

suited to the manners of simple and unlettered ages, before the introduction of

writing, than to the more precise and accm-ate habits of dealing at the present day.

It has been omitted in the N'ew- York Revised Statutes.

• langfort v. Tyler, 1 Salk. Rep. 113. Goodall v. Skelton, 2 S Blacks. Rep.

816. In Greaves v. Ashlin, 3 Oampb. Rep. 426, Lord Ellenborough denied the right

of the seller in such a case to put an end to the contract. It was held, in Neil v.

Cheves, 1 Bailey's S. 0. Rep. 631, that if time and place for delivery be appointed,

and the pui'chaser docs not attend, or offer to pay, the vendor may rescind the con-

tract, even though he had previously received part of the purchase money.

^ Hanson v. Meyer, 6 Mast's Rep. 614. Withers v. Lyss, 4 Campb. Rep. 237.

WaUaoe v. Breeds, 13 Mast's Rep. 522. Busk v. Davis, 2 Maule & Selw. 397.

Shepley v. Davis, 6 Taunt. Rep. 617. Simmons v. Swift, 6 Barnw. <k Cress, 857.

M'Donald v. Hewett, 16 Johns. Rep. 349. BaiTett v. Goddard, 3 Mason's Rep. 112.

(1) Hunter v. Hutchinson, 7 Barr's Bep. 140, If part of a cargo sold is bad .the seBer must

separate the good from the bad, and make tender of the latter. Clark v. Baker, 11 Met. B. 186.
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to put the goods in a deliverable state, the property, and con-

sequently the risk of that parcel, passes to the buyer ; and as

to so much of the entire quantity as requires further acts to

be done on the part of the seller, the property and the riskre-

maia with the seller.^ The goods sold must be ascertained,

designated and separated from the stock or quantity with

which they are mixed, before the property can pass.!" It is a

fundamental principle, pervading everywhere the doctrine of

sales of chattels, that if the goods of different value be sold in

bulk, and not separately, and for A single price, orper a/oer-

sionem, in the language of the civilians, the sale is perfect

and the risk with the buyer ; but if they be sold by number,
weight or measure, the sale is incomplete, and the risk con-

tinues with the seller, until the specific property be separated

and identified." (1)

(3.) "Where no time is agreed on for payment, it is under-

stood to be a cash sale, and the payment and the delivery are

\

Allman v. Davies, 2 Iredell's N. 0. Rep. 12. The rule as drawn from the case of

Whitehouse v. Frost, in 12 East, 614, by Mr. Selwyn, is, that when goods are sold,

if any thing remains to be done on the part of the seller, as between him and the

buyer, to ascertain the price, quantity or individuality of the goods before delivery,

a right of property does not attach in the buyer.

* Rugg V. Minett, 11 Easts Rep. 210. Henderson v. Brown, Newfoundland

Rep. 90.

•> Austen v. Craven, 4 Taunt. Rep. 644. White v. Wilks, 5 ibid. lYB. Out-

water T. Dodge, 7 Gowen's Rep. 85. Woods v. M'Gee, 1 Ohio Rep. 128.

"= Vinnius' Com. in Inst. 3. 24. 3. sec. 4. Big. 18. 1. 35. 8. Polhier, Traits

du Oontrat de Vente, No. 308. Code Napoleon, No. 1586. Civil Code of Louisi-

ana, art. 2433. Zagmy v. Furnell, 2 Gampb. Rep. 240. Simmons v. Swift, 5 Barnw.

& Cress. 867. Devane v. Fennell, 2 Iredell's N. C. Rep. 36. By the English statute

of 5 <fe 6 Wm, IV. c. 63, new provisions were inti'oduced for verifying and adjusting

the standard models of weights and measures. The Winchester bushel, and all

other local measures were abolished, and heaped measures were abolished, and the

stone weight was regulated at 14 standard pounds avoirdupois, and a 100 weight

at eight such stones, and a ton at twenty such hundi-ed weight, and no one was

allowed to sell by any other weights or measures than the imperial weights and

measures prescribed by the act

(1) But if the vendor presente a bill of the articles as being of a certain amount, and the ven-

dee assents, that is sufficient. OlTphant v. Baker, 5 Denio'a B. 8T9. Dennis v. Alexander, 8

Ba/rr'a B. 50. The last case holds, that to prevent the property passing, something must be re-

quired to ascertain the quantity, iy the very terms ofthe contract. So it has been held, that if

a portion of the bricks in a kiln be sold by the thousand, but not counted or marked, and pos-

session of the yard containing the whole be delivered to the vendee, the property in those sold

passes. It is left to the vendee to make his own selection. Crofoot v. Bennett, 2 Comst. B. 25S.
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immediate and concurrent acts, and the vendor may refuse

to deliver without payment, and if the payment be not im-
mediately made, the contract becomes void.a(l) If he does
deliver freelyand absolutely, and without any fraudulent con-

trivance on the part of the vendee to obtain possession, and
without exacting or expecting simultaneous payment, there

are a confidence and credit bestowed, and the precedent condi-

tion of payment is waived, and tke right of property passes.!" (2)

This rule is understood not to apply to cases where
*497 payment is expected *simultaneously with delivery,

and is omitted, evaded or refused, by the vendee, on
getting the goods under his control ; for the delivery in such

a case is merely conditional, and the non-payment would be
an act of fraud, entering into the original agreement, which
would render the whole contract void, and the seller would
have a right instantly to reclaim the goods." The obtaining

goods upon false pretences, under colour of purchasing them,

does not change the property. <> (3) K it was even a condition of

» Gomyn'a Dig. tit. Agreement, b. 3. Bell on the Contract of Sale, Edin. 1844.

pp. 20,21.

^ Haswell v. Hunt, cited by Buller, J., iu 5 Term Rep. 231. Harris v. Smith, 3

Serg. & Rawle,W. Chapman t. Lathrop, 6 Oswere'siJep. 110. S. P. I Senio, 51.

' Leedom v. Phillips, 1 Yates' Rep. 629. Harris v. Smith, 3 Serg. & Rawle, 20.

Palmer v. Hand, 13 Johns. Rep, 434. Bainbridge v. Caldwell, 4 Dana's K. Rep.

213. A purchase of goods with a pre-conceived design not to pay for them, is a

fraud, and will avoid the sale. No title passes to the vendee. Bristol v. Wils-

more, 4 Barnw. & Cress. 514. Root v. French, 13 Wendell, B70. Ash v. Putnam,

1 HilVs N. Y. Rep.ZO%. Vide post, p. 514, n.andoK«e,p.484. Gary v. Hotailing,

1 Hill, 311. Kilby v. Wilson, 1 Ryan & Moody, lIS. Abbots v. Barry, 5 Moor,

98. 102.

^ Noble V. Adams, 7 Taunt. Rep. 59.

(1) Under the clause of the statute of New-York, making erery agreement for the purchase

of goods void " unless the buyer shall at the time pay some part of the purchase money," &e.

2 R. 3. 136 ; it has been decided, that if payment he made in a reasonable time, it is sufficient.

Thompson v. Alger, 12 Met. B. 428. It has been decided, that if the price was to be applied to

the payment of a precedent debt, the application must be actually made, by receipt or otherwise,

Clarke v. Tucker, 2 Sand/. {Law) B. 15T.

(2) Smith V. Lynes, 1 Selden B. 41. 8, C. 8 Sandford & O. B. 203.

(8) Malcom v. Loveridge, 13 Barb. B. 872, holds that a tonafide purchaser of goods, for a

valuable consideration, from a person who obtained them from the owner by false pretences,

amounting to a felony, will hold them against the first vendor, if he voluntarily parted with the

possession, and Intended to part with the title. A similar decision was made by the N. T. Supe-

rior Court, in Keyser v. Baboock, May, 1S54. See, also, White v. Garden, 5 Bhbg. L. & E. B. 879.

Jennings v. Gage, IB IU. B. 610. WilUams v. Given, 6 efratt. B. 268. But see Sawyer v. Fish-

er, 82 Maine B. 28.
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the contract, that the seller was to receive, upon delivery, a

note, or security for payment at another time, he may dis-

pense with that condition, and it will be deemed waived by
a voluntary and absolute delivery, without a concurrent de-

mand of the security.'! But if the delivery in that case be

accompanied with a declaration on the part of the seller, that

he should not consider the goods as sold until the security be

given, or if that be the implied understanding of the parties,

the sale is conditional, and the property does not pass by the

delivery, as between the original parties; though, as to sub-

sequent hona fide purchasers or creditors of the vendee, the

conclusion might be different.'' Where there is a condition

precedent attached to a contract of sale and delivery, the pro-

perty does not vest in the vendee on delivery, until he per-

forms the condition, or the seller waives it
; (1) and the right

continues in the vendor, even against the creditors of the ven-

dee."^ If the delivery of the goods precedes for a short time

the delivery of the note to be given for the price, according

to particular usage in that species of dealing, and which

usage is known to the buyer, the case falls within the

same *principle, and the delivery is understood to be *4:98

conditional. The condition is not deemed to be

waived, and the seller will have a right in equity to con-

sider the goods as held in trust for him, until the vendee

performs the condition, and gives the note with security ; and

his right to the goods will be good, as against the buyer and

- Payne v. Shadbolt, 1 Campb. Rep. 427. Carlton v. Sumner, 4 Pick. Rep. 51 6.

Smith V. Dennie, 6 ibid. 262.

* Hussey v. Thornton, 4 Mass. Rep. 405. Marston v. Baldwin, IT ibid. 606.

Corlies t. Gardner, 2 Hall's N. Y. 8. 0. Rep. 345. Reeves v. Hanis, 1 Bailey's S.

0. Rep. 563. Lucy v. Buody, 9 N'. H. Rep. 298. Lafon v. De Armas, 12 Rob.

Louisiana Rep. 508. In this last case, after much learned discussion, it was held,

that when the purchaser of a thing sold has acquired as against the seller a right

to demand it, the sale is not complete as to third persons, until the price be paid

and possession delivered ; and if neither of them be done, a sale in good faith to a

third person, followed by payment and delivery, will be good. The remedy for the

first purchaser, if any, is by an action ez exempto for damages.

« Barrett v. Pritchard, 2 Pick. Rep. 512. Bishop v. Shillito, 2 Rarnw. & Aid.

329. n. Strong v. Taylor, 2 Hill's Rep. 326.

(1) A sale with a right of resale by the vendor, in default of payment by vendee, is a condi-

tional sale, and the resale annuls the first sale. Lamond v. DavaU, 9 Ad. diM.l^.iS. 1080.
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liis voluntary assignee, though not as against a lonafide pur-

.

chaser from the vendee.^ It is the better and sounder doc-

trine, and one established by the later cases, that a written

agreement to deliver by a certain time goods sold, cannot be
enlarged as to the time by a subsequent parol agreement, for

that would contravene the statute of frauds, by making the

right of action of the agreement to rest partly in writing and
partly in parol.''

(4.) By the civil law, the right of property was not vested

in the purchaser without delivery ; nor even by delivery, with-

out payment of the price, unless the goods were sold on a
credit. <= The risk of the goods was, nevertheless, thrown on

• Haggerty v. Palmer, 6 Johm. Ch. Rep. 437 ; and see Lord Seaforth's Case, 19

Fes. 235, in which the vendor's lien was carried at least equally far; and see, also,

Whitwell V. Vincent, 4 Pick. Rep. 449 ; Corlies v. Gardner, 2 Halts N. T. Rep.

345; Russell V. Minor, 22 Wendell, e&\, and D'Wolf v. Babbett, i Mason's Rep-

294, to the same point. In the case in Hall, six days intervened between the de-

livery of the goods and the call for the note ; and in the last case it was held, that

if on a sale the delivery of goods be conditional, and the vendor assents to a quali-

fied delivei-y, for the convenience of the vendee, and with the understanding that

the property is not to pass absolutely, unless the terms of sale be complied with,

the vendor in that case b not divested of his right to retake the goods. Copland

V. Bosquet, 4 Wash. Cir. Rep. 588. S. P. But in Mills v. Hallock, 2 Edw. V. Ch. Rep-

652, the sale at auction was on approved notes, and the goods were delivered, and

twenty-five days thereafter the vendee failed and assigned his property. As there

was no custom proved authorizing such a delay, the title was held to be completely

vested before the assignment, and passed with it. The rule in Canada is, that if

goods be sold for cash, and not paid for, they may be followed and claimed in an

action of revendicatioo, if brought within eight days, and if the goods have remain-

ed in the state in which they were delivered. Alwin v. M'Nally, Stuart's Lower

Canada Rep. 641.

By the Code of Louisiana, art. 3194, the vendor of a chattel not paid for has a

preference for the price, over other creditors of the vendee, whether the sale was

made on credit or without, if the property remains in the possession of the pur-

chaser, and the privilege exist, though the vendor has taken a note from the buyer.

This privilege is extinguished by the destruction of the thing sold, but it is held,

that if the vendee sells the goods before he has paid for them, the money due by

the second vendee will represent the goods, and the first vendor's privilege will

attach thereon. Martin, J., in Thayer v. Goodall, 4 Miller's Rep. 222.

!> Goss V. Lord Nugent, 5 B. & Aid. 58. Stowell v. Robinson, 3 Bing. N. S.

928. Harvey v. Graham, 5 Ad. & E. 61.

« Inst. 2. 1. 41. I'M. 3. 24. 3. Oode, lib. 2. tit. 3. 1. 20. Dig. 18. 1. 19. Bynk.

QucESt. Jur. Priv. lib. 3. ch. 16. Pothier, Traite du Cotitrat de Vente, n. 322. Id.

Traite de la Propriete, part prem. c. 2. art. 233. 242. Somat, b. 4. tit. 5. sec. 2.

art. 3. This is also the rule in the Scots law. Belts Principles of the Laws of Scot-
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the buyer before delivery, and as soon as the contract of sale

was completed, even though the title was still in the vendor.

JF'ericulum reivenditce, nondum traditce, est emptm^is.^ Po-

thier endeavours to vindicate this principle of the civil law,

in answer to the objections of Puffendorf, Barbeyrac and

others, who insisted that the civil law in this respect was not

founded on principles of natural justice. •> "We think the com-

mon law very reasonably fixes the risk where the title

resides ; and when the bargain *is made and rendered *4:99

binding by giving earnest, or by part payment, or part

delivery, or by a compliance with the requisitions of the sta-

tute of frauds, the property, and" with it the risk, attach to the

purchaser. But though the seller has parted with the title,

he may retain possession until payment; and he has even the

equitable right of stoppage m transitu, in the case of the in-

solvency of the purchaser ; and that right assumes that the

vendor has divested himself of the legal title, and that the

property has passed to the vendee, while the actual posses-

sion is in some third person in its transit to the vendee.

land, 3d edit. p. 28. Before deliveiy, the vendee has only the jus ad rem, and not

the^'ws in re.

• Insl. S. 24. 3, but the seller waa nevertheless bound to protect the property

until the delivery, lb. 3. 24. 3 and 8. Pothier, TraiU du Contrat de Vente, part

2. eh. 1. see. 1. art. 3.

'' Heineccius, in his excellent treatise on the law of nature, says, that the rist of

the thing purchased, after the bargain is completed, though without deliveiy, ought

to fall on the buyer, in cases free from fault or delay on the part of the seller, quia

emptor jure naturce sine traditione, sit dominus. Jur. Nat. et Gentium, b. 1. ch.

13. sec. 353. The Oode Napoleon, Wo. 1583, has dropped the rule of the civil, and

followed that of the English common law ; and it holds, that the property passes

to the buyer as soon as thesale is perfected, without either delivery or payment.

The Oivil Oode of Louisiana, art. 2431, follows the words of the Code Napoleon.

In the case of Meade v. Smith, 16 Conn. B. 356—366, Mr. Justice Storrs has

given a succinct, correct and learned view of the common and civil law on the

subject of the delivery or non-deliveiy of the article sold, or the efficacy of the con-

tract of sale.

The contract of sale, as regulated by the civil law, is examined and discussed at

large, with sound judgment and extensive and accurate learning, in the American

Jurist, No. 26, for April, 1835. Pothier's elaborate and excellent treatise on the

contract of sale, {Iraite du Contrat de Vente,) is founded on the civil law, as illus-

trated by the French civilians, and adopted and regulated by the French law.

Toullier has also written largely on the law of contracts (Droit Civil, vol. vi. and

vii.) as existing under the new civil code, and these two distinguished civilians are

equally admirable for theii' logic and simplicity.
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(5.) Delivery of goods to a servant or agent of the pur-

chaser,^ or to a carrier or master of a vessel, when they are

to be sent by a carrier or by water, is eqivalent to delivery

to the purchaser ; and the property, with the correspondent

risk, immediately vests in the purchaser, subject to the ven-

dor's right of stoppage in transitu.^ A delivery by the con-

signor of goods on board of a ship chartered by the con-

signee, is a delivery to the consignee ;<= and the rule is the

same, if they were put on board a general ship for the con-

signee.^ The effect of a consignment of goods by a bill of

lading, is to vest the property in the consignee. A delivery

to any general carrier, whera there are no specific directions

out of the ordinary usage, is a constructive delivery. to the

vendee ; and the rule is the same whether the goods be sent

&om one inland place to another, or beyond sea. But if there

be no particularmode of carriage specified, and no particular

coui-se of dealing between the parties, the property and the

risk remain with the vendor while ia the hands of the

*500 common carrier.
« (1) *The delivery to the agent mtist

be so perfect as to create a responsibiUty on the part of

the agent to .the buyer ;f and if the goods be forwarded by
water, the vendor ought to cause them to be insured, if such

has been the usage ;g and he ought, vn all cases, to inform the

» Leeds v. Wiight, 3 Bon. & Pidl. 320. Dixon t. Baldwin, 5 Ea»l's Rep. 175.

' Evans v. llartell, 1 Lord Raym. 2'71. Button t. Solomonson, 3 Bos, & Ptdl.

582. Dawes v. Peck, 8 Term Rep. 330. Ludlowa v. Bowne k Eddy, 1 Johns. Rep.

15. Summerill V. Elder, 1 Binnei/'s Rep. 106. Griffith v. Ingledew, 6 Serg. db

Ratcle, 429. King v. Meredith, 2 Campb. Rep 639. Copeland v. Lewis, 2 Starki^s

M. P. Rep. 33.

= Inglis V. Usherwood, 1 East's Rep. 515. Fowler v. JI'Taggart, 7 Term Rep.

442. Bothlingk v. Inglis, 3 Easfs Rep. 395.

^ Coxe T. Harden, 4 Bast's Rep. 211. Brown v. Hodgson, 2 Campb. Rep. 36.

Groning v. Mendham, 5 Maule i: Selw. 189.

° Coates V. Chaplin, 2 Gale & Davison, 552.

' Buckman T. Le\y, 3 Campb. Rep. i\i. If the vendor takes upon himselfactu-

ally to deliver the goods to the vendee, he stands to the risk; but if the vendee

orders a particular mode of conveyance, the vendor is excused. Lord Mansfield,

in Vale v. Bayle, Cowp. Rep. 294. Goodwyn v. Douglas, 1 Cheeve's Law & Eq.

S. C. Rep. 174.

e Cothay v. Tute, 3 ibid. 129.

(1) Jones T. Bradner, 10 Barl. E. 193.
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buyer, with due diligence, of tlie consignment and delivery. <>•

Until the party, receiving a consignment or remittance made
on account of the consignor, has done some act recognising

the appropriation of it to a particular specified purpose, and

the party claiming under the appropriation has signified his

acceptance of it, so as to create a privity, the property and

its proceeds remain at the risk and on the account of the re-

mitter or owner, b

(6.) Symbolical delivery will, in many cases, be sufiicient

and equivalent, in its legal effects, to actual delivery. The
delivery of the key of the warehouse in which goods sold are

deposited, or transferring them on the warehouseman or wharf-

inger's book to the name of the buyer, is a delivery sufficient

to transfer the property.i^ So, the delivery of the receipt of

the storekeeper for the goods, being the documentary evi-

dence of the title, has been held to be a constructive delivery

of the goods. <i There may be a symbolical delivery when the

thing does not admit of actual delivery. The delivery must

be such as the nature of the case admits.^ We have a strik-

ing instance of this in the Pandects,^ where the delivery of

wine is held to be made by the delivery of the keys of the

wine cellar ; and the consent of the party upon the spot is

sufficient possession of a column of granite, which, by its

weight and magnitude, was not susceptible of any

other delivery ; and possession *was taken by the eyes, *601

and the declared intention. In the sale of a ship, or

goods at sea, the delivery must be symbolical, by the delivery

of the documentary proofs of the title ; and the delivery of

the grand bill of sale is a delivery of the ship itself.? (1) A

> Bell on the Contract of Sale, Edin. 1844, p. 89.

^ Tiernan v. Jackson, 5 Peters' IT. S. Rep. SS'O. 'Williama v. Everett, 14 East,

582. Grant v. Austin, 3 Price R. 58. S. P.

" Lord Harwicke, 1 Atk. Rep. 171. Lord Kenyon, 7 Term Rep. 71. 1 East's

Rep. 194. Hardmau v. Anderson, 2 Oamph. Rep. 243. Pothier, Traite du Droit

de Propriele, Wo. 199. Dig. 41. 1. 9. 6.

^ Wilkea &, Fontaine v. Ferris, 5 Johns. Rep. 336.

o Lord Kenyon, 1 East's Rep. 194.

f Dig. 41. 2. 1. 21.

s Atkinson v. Maling, 2 Term Rep. 462.

(1) So where personal property at the time of sale is, from its situation, incapable of deliyerji

YoL. n. 42
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bill of sale of timber, and materials of great bulk lying on the

banks of a canal, or marking the timber, has been beld to be

a delivery suflBcient to make the possession follow the right. (1)

It was as complete a delivery and possession as the subject

matter reasonably admitted.^ Taking a bill of parcels, and
an order from the vendor on the storekeeper for the goods,

and going and marking them with the initials of one's name,

has been held a delivery.'' Taking a bill of parcels, and the

order on the warehouseman, and paying the price, has been

held to be a complete and executed contract, so as to pass the

property and the risk of the articles sold.<= The mere commu-
nication of the vendor's order on a wharfinger or warehouse-

man for delivery, and assented to by him, passes the property

to the vendee.^ (2) Even the change of mark on bales of

goods in a warehouse, by direction of the parties, has been

held to operate as an actual delivery of the goods.e A deliv-

• Manton v. Moore, 1 Term Rep. 61. Stovald v. Hughes, 14 East's Sep. 308.

Videri trabes traditas quas emptor signasset. Dig. 18. 6. 14. 1. If the vendee be

already in possession of the goods, the sale to him by agreement of the parties is

complete by the assent of the vendor, without any other than constructive de-

livery ; for he has possession, in fact, already. Inst. 2. 1. 43. Carter v. Willard,

19 Pich. 6, 1. Shurtleff v. Willard, ib. 210 ; and if the goods sold be in the cus-

tody of a third party for the vendor, a notice to him by the parties is a good

constructive delivery. Tuxworth v. Moore, 9 Pick. 347. Oai'ter v. Willard, 19

ibid. 1.

' Hollingsworth v. Napier, 3 Cainei Rep. 182. A mere delivery of a bill of

parcels, without more, is not a sufficient delivery of the goods to prevent the at-

tachment of them at the instance of a creditor of vendor. Lanfear v. Sumner, 17

Mass. Rep. 110. Carter v. Willard, 19 Pick. R. 1.

" Pleasants v. Pendleton, 6 Randolph's Rep. 473.

* Lucas V. Dorrien, 7 Taunt. Rep. 278. Searle v. Reeves, 1 Esp. Rep. 598.

Bentall v. Bum, 8 Barnw. & Cress. 423.

« Lord Ellenborough, 14 East's Rep. 312. The selecting and marking of sheep,

in the possession of B., who is desired to retain possession of them for the vendee,

was held to be a sufficient delivery to complete the sale and pass the property.

Bai-ney v. Brown, 2 Vermont Rep. 374. 1 Rett's Com. 176. Campbell v. Bany,

ibid. The Vermont and the Scotch decisions were founded on the same circum-

stances.

the delivery of tlie bill of sale or other evidence of title, is sufficient to transfer the property and

the possession. Gibson v. Stevens, 8 How. R. 834. Stanton v. Small, 3 Sandf. 8. C. R. 230.

(1) "With respect to such articles, it has been decided, that a verbal contract of sale, though

accompanied by a specific designation of the property by the parties at the time, is not a suffi-

cient delivery under the statute of frauds. Bhindler v. Houston, 1 Comst. R. 361.

(2) The assent of the wharfinger to hold the goods for the vendee is requisite under the statute

of ftauds. Farina v. Home, \6M.& W. 119.
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ery of part of a parcel of articles selected and purchased witli-

out any objection at the time as to the delivery of the residue,

takes the case out of the statiite of frauds as to the whole of

the goods so purchased.'' (1) The case would be different if

the purchaser paid for the articles delivered, and left the resi-

due undelivered and wholly unpaid for.!" If the vendor takes

the vendee within sight of ponderous articles, such as logs

lying within a boom, and shows them to him, it amounts to a

delivery, though the vendee should suffer them to lie

within the boom, as is usual with such property, *until *502

he have occasion to use them-i^ Delivery of a sample

has been sufficient to transfer the property, when the goods

could not be actually delivered until the seller had paid the

duties ; that fact being known and understood at the time,

and when the buyer accepted of the sample as part of the

quantity purchased, i^ The delivery must always be accord-

ing to the subject matter of the delivery, and the property

must be placed under the control and power of the vendee.^

Cutting of the spills of wine-casks, and marking the initials

of the purchaser's name on them, has been held an incipient

delivery, sufficient to take the case out of the statute.^ So if

the purchaser deal with the commodity as if it were in his

actual possession, this has been held to supersede the neces-

» Shirley v. Haywood, 2 H. Blacks. 509. Baldey v. Parker, 2 B. dk 3. Cress.

SI. Elliott V. Thomas, 3 Mees. & WeU. 170. Mills v. Hunt, 20 Wendell, 431.

DeUTery of part of goods, sold for the whole, applies to all the goods embraced by

the contract of sale, although they happen to be scattered in different and distant

places. Shurtleff V. Willard, 18 Pick. Rep. 202. 210, 211.

•> Walworth, Ch., in Mills v. Hunt, 20 Wendell, 434
« Jewett V. Warren, 12 Mass. Rep, 300. S. P. Shindler v. Houston, 1

Denio, 49.

^ Hinde v. Whitehouse, 7 East's Rep. 558. But generally, as a substitute for

actual or constructive deliveiy, the taking of samples has no effect. Hill t.

Buchanan, cited in a note to 1 Bell's Com. 182.

^ 2 N. IT. Rep. 318. Incorporeal rights are not susceptible of actual delivery,

and a quasi-possession is taken, when the use commences, as a right of way. So,

the delivery of a debt or chose in action, consists in the assignment of it, with

notice. Pothier, Traite du Droit de PropriHe, Nos. 214, 215,

' Anderson v. Scott, 1 Camph. Rep. 235. n.

(1) But the rule will be otherwiBe, If the contract be for the sale of separate and distinct par-

cels, to be delivered at distinct periods of time. Seymour v. Davics, 2 Smiaf. (£aw) B. 289.
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sity of proof of actual delivery. * Where a purchaser at the

merchant's shop, marked the goods which he approved of,

and laid them aside on the counter, and went for a porter to

remove them, without receiving a bill of parcels, or stipu-

lating a time of payment, or tendering the merchant's note,

which he was to offer in payment, it has been held, that the

property in the goods was not changed by that transaction.''

Siuce that decision, a more relaxed rule has, at times, been

adopted ; and it has been held, that on the purchase of

*503 a horse, without memorandum, payment *or actual

delivery, the verbal request of the buyer that the

vendor keep the horse in his possession for a special purpose,

and the consent on the part of the vendor, amounted to a

constructive delivery, sufficient to take the sale out of the

statute. =, This case has since been questioned, as carrying

the doctrine of constructive delivery to the utmost verge of

safety ; and the latter cases seem to have resumed a stricter

doctrine, and qualified the inference to be drawn from the

acts of the buyer. The presumption of a dehvery is not rea-

dily allowed, when there has been none in fact; for it goes

to deprive the seller of the possession and of his lien, without

payment. "1 The purchase of a part of a heap of grain, or of

-other goods in bulk, if the same be not measured off and se-

parated at the time, is not valid, even though the seller after-

wards measured it off and set it apart for the vendee. ^ On
the other hand, probity in dealing, the interests of commerce,

and the variety, extent and rapidity of circulation of property,

which it has introduced, require that delivery should fre-

quently be presumed from circumstances ; and a destination

of the goods by the vendor to the use of the vendee, the

marking them, or making them up to be delivered, or the

' Chaplin v. Rogers, 1 East's Rep. 192. Blcnkinsap v. Clayton, 1 Moore's Rep.

328.

•> Dntilk V. Ritchie, 1 Doll. Rep. 171. So, also, to the same point, Baldey v.

Parker, 2 Bamw. <k Cress. 44.

' Elmore v. Stone, 1 Taunt. Rep. 458.

* Tempest V. Ktzgerald, 8 Sarnw. ifc .<1M. 680. Carter v.Touasaints 5 jitrf. 855.

Dole v. Stimpson, 21 Pick. 384.

= Howe V. Palmer, 3 Barnw. & Aid. 680. Salter t. Ejios, 1 Belts Com. 181. n.

S. P. Eagle T. Eichelbiiger, 6 Walts, 29. See supra, p. 496. S. P.
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removing them for the purpose of being delivered, may all

entitle the vendee to act as owner.* But the presumption

fails when positive evidence contradicts it, as in the case of a

refusal on the part of the vendor to part with the goods until

payment ;i> and on the part of the vendee to take the

goods when inspected ;<= *or the delivery he of a sam- *504

pie which is not part of the bulk of the commodity

sold. The good sense of the doctrine on the subject would

seem to be, that in order to satisfy the statute, there must be

a dehvery of the goods by the vendor, with an intention of

vesting the right of possession in the vendee, and an actual

acceptance by the vendee, with an intention of taking posses-

sion as owaerA
If the subject matter of the contract does not existm rerum

natura, at the time of the contract, but remained to be there-

after fabricated out of raw materials, or materials not put to-

gether, it is consequently incapable of delivery, and not with-

in the statute of frauds ; and the contract is valid without a

compliance with its requisitions. « The case rests entirely on

contract, and no property passes, until the article is finished

and delivered.^

» Lord Loughborough, 1 H. Blacks. Rep. 363. 1 Campb. N. P. Rep. 233. Parker

v. Donaldsijii, 2 Watts & Serg. 1

.

i Goodall V. Stelton, 2 Blacks. Rep. 316.

" Kent V. Huskin8on, 3 Bos. & Full. 233. The deliveiy to the can-ier will not

conclude the vendee, and be construed into an actual acceptance of the goods, so

long as the vendee retains the right of inspection upon the ultimate delivery, and

to object to either the quantity or quality of the goods. Astley v. Emery, 4 Mavle

& Selw. 264. Hanson v. Armitage, 5 Barnw. & Aid. 559.

^ PhiUips V. Bistolli, 1 B. & Cress. 511.

o Towers v. Osborae, Sir. 506. Groves v. Buck, 3 Maule & Selw. 1'78. Little-

dale, J., in Smith v. Surman, 9 B. d; Cress. 561. Mixer v. Howarth, 21 Pick. 205.

See, also, infra, p. 511. n. t.

f Muclow V. Mangles, 1 Taunt. Rep. 318. Atkinson v. Bell, % B. & Cress. 2'7'7.

In the Scotch law, if goods be purchased from a manufacturer, before some neces-

sary operation of his art be completed, as if one buys a ship on the stocks, or a

vase in the hands of a goldsmith, unfinished, or cotton goods upon the loom, in a

state of preparation, and the price be paid, there is held, in these cases, to be a con'

structive delivery sufficient to pass the property ; and this was the doctrine of the

civil law. 1 BelVs Com. 1'76. 178. This may be very reasonable doctrine ; but

the English rale, according to the case in Taunton, is more strict, and it requires

the chattel to be finished, and in a state for delivery, and to be delivered, accord-

ing to the nature of the case, to change the property. In Wood v. Russell, 5
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If the buyer unreasona'bly refuses to accept of tlie article

sold, the seller is not obliged to let it perish on his hands, and

run the risk of the solvency of the buyer. The usage, on the

neglect or refusal of the buyer to come in a reasonable time,

after notice, and pay for and take the goods, is for thevendor

to sell the same at auction, and to hold the buyer responsible

for the deficiency in the amount of sales.^(1)

*605 (7.) The place of delivery is frequently a point of

consequence iu the construction of the contract of sale.

If no place be designated by the contract, the general rule

is, that the articles sold are to be delivered at the place where

they are at the time of the sale. The store of the merchant,

the shop of the manufacturer or mechanic, and the farm or

Barnw. & Aid. 942, Oh. J. Abbott laid down the principle, that -where a ship is

built upon special contract, and portions of the price were to be paid according to

the progress of the work, those payments appropiiate specifically to the purchaser

the vessel so in progi'ess, and vest the property as between him and the builder,

BO as to entitle him to insist on the completion of that very vessel. The same

principle is declai'ed in the Scots law. Simpson v. Duncanson, cited in Bell on

the Contract of Sale, Ediu. 1844, p. 1*7. But the court ofK B., in Clark v. Spence,

4 Adolph. <k Ellis, 448, admitted with reluctance the authority for this new prin-

ciple, and said that the general an d prior rule of law waa, that under a contract for

building a vessel, or any thing not existing in specie at the time of the contract, no

property vested in the purchaser during the progiess of the work, even though the

precise mode and time of payment were fixed, nor until the thing was delivered, or

ready for delivery, and approved of by the purchaser ; and that the purchaser was

not bound to deliver the identical article, if another answered the specification in

the contract The court nevertheless followed the authority of Wood v. RusselL

In Lunn v. Thornton, 1 Mail. Gr. A Sc. 379, it was adjudged that personal property,

not belonging to the grantor or vendor at the time of the grant or bill of sale,

would not pass by it, as if a bill of sale be executed of goods in a shop, and other

goods be afterwards added to them by the vendor to give effect to the grant ; the

grantor must ratify it by some act done by him after he has acquired the proper-

ty. (2) The 14th rnle in Lord Bacon's Maxims is to the same effect

' Sands & Crump v. Taylor <fe Lovett, 5 Johns. Bep. 393. Adams v. Minick,

dted in 5 Serg. & Rawle, 32. Girard v. Taggard, 5 ibid. 19. M'Combs v. ITKen-

nan, 2 Watts <£• Serg. 216. Where the purchaser refused to pay for a thing sold

by the sheriff at a public sale, and the sheiiff re-sells the article at a lower price,

the rule of damages against the purchaser is the difference between the first bid

and the second sjJe, for that is the loss actually sustained. Tamkin v. Crawford,

Alabama Bep. N. S. vol. viii. 153.

(1) It is declared not to be necesssry in New-Tork, that sncli sale should be by ancHou ; it may

be in tlie ordinary manner, upon notice to the party in default Crooks v. Moore, 1 Sand/. (Law)

B. 297. Conway v. Bnsli, 4 Sarb. S. C. Eep. 564.

(2) HotcbBas v. Oliver, 5 Deniofe B. 315.
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granary of the farmer, at wMcli tlie commodities sold are de-

posited or kept, must be the place where the demand and

delivery are to be made, when the contract is to pay upon

demand, and is silent as to the place. This appears to

be the general doctrine on the subject. ^^ Pothier *dis- *606

tinguishes between contracts for a thing certain, as for

all the wine of the vintage of the vendor, and a contract for

anything intermediate, as a pair of gloves, a certain quantity

of corn, wiae, &c. In the former case, the delivery is to be

at the repository where the wine was at the time of the con-

tract ; and this is reasonably supposed to be the understand-

ing of the parties, as the purchaser would then be able to see

that he had the whole quantity agreeably to the contract. In

the latter case, the property is to be delivered at the debtor's

* Fothier, Traite des Oblig. No. 512. Traite du Oontrat de Vente, Noa. 45,46.

51, 52. Code Napoleon, a. 1609. Toullier, Droit Civil Frangais, torn. vii. n. 90.

Civil Code of Louisiana, art. 2469. Adams v. Minick, cited in Wharton's Dig. of

Penn. Cases, tit. Vendor, n. "76. Lobdell v. Hopkins, 5 Cowen's Rep. 616. Chip-

man's Essay on the Law of Contracts, 29, 30. Goodwin v. Holbrook, 4 Wendell's

i2«p. 380.(1)

The Code Napoleon, in respect to the contract of sale, and in respect to all other

contracts, seems to be, in a great degree, a concise abridgment or summary of the

writings of Pothier. M. Dupin, in his dissertation prefixed to the edition of the

works of Pothier, published in Paris in 1827, says, that three fourths of the Code

Civil have been literally extracted from Pothier"s treatises. The utility of the

latter, and theii- great merit in learning, perspicuity and accuracy of -illustration,

are far from being superseded or eclipsed by the simplicity, precision and brevity

of the code. The aid of the French civilians of the former school has been found

as indispensable as ever. The Code Napoleon and Code de Commerce deal only in

general rules and regulations. They are not sufiSciently minute and provisional to

solve, without judicial discussion, the endless questions that constantly arise in the

business of life. The citation of adjudged cases, M. Dupin says, is so very commoQ
in the French courts, that there seems to be an emulation who shall cite the most.

[Jurisprudence des Arrets, Pref.) Between the years 1800 and 1827, there were

upwards of two hundred original treatises and compendiums, upon different titles of

the law, published in France. M. Toullier has undertaken a commentary upon

the Freiich Civil Law, according to the order of the Code, which has already ex-

tended to twelve volumes, and in 1839, his Droit Civil, the 5th edition, was pub-

lished at Paris in fifteen volumes ; and, as far as I may be permitted to judge, fi'om a

very imperfect knowledge of the French law, he seems to rival even Pothier him-

self in the comprehensiveness of his plan, and in the felicity of its execution. In

1844, the Cours de Droit Fran^ais suivant le Code Civil, by M. Duranton,'^3a

published at Paris in twenty-two volumes.

(1) Bronson v Gleason, 7 Bart). S. 0. Bep. 472.
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place of residence, unless the parties lived near each other,

and the thing be portable ; in which case the place of pay-
ment would be the creditor's residence. ^^ The common law
on the subject of the delivery of specific articles which are

portable, makes a distinction between the contract of sale,

and the contract to pay a debt at another time in such articles.

"We have seen, that in the contract of sale the delivery is to

be at the place where the vender has the article ; but in the

other case, the weight of authority would seem to be in favour

of the rule, that the property was be delivered at the credit-

or's place of residence, though the cases on the subject are

not easily reconcilable with each other.

Lord Coke lays down the rule,'' that if the contract be to

deliver specific articles, as wheat or timber, the obligor is not

bound to carry the same abroad, and seek the obligee, (as in

the case of payment of money,) but he must call upon the

obligee before the day, to know where he would receive the

articles, and they must be delivered, or the obligor must be
ready and able to make the delivery, at the place designated

by the obligee. <= This doctrine was admitted in the case of

AMrrich v. Albee,^ in which it was declared, that if

*507 *no place be mentioned in the contract, to deliver spe-

cific articles, (and which in that case were hay, bark and

shingles,) the creditor had the right to name the place. It is

evident, however, that this rule must be received with con-

siderable qualification, and it will depend, in some degree,

upon the nature and use of the article to be delivered. The

» Pothier, Traite des Oblig. N03. 512, 513. Bradley v. FarringtoD, 4 Arkansas

Rep. 532.

' Oo. Litt. 210. b.

» In the case of the payment of money, the old law was declared, as late as the

case of Smith v. Smith, 2 HilVs N. Y. Rep. 351, that if no place of payment be

agreed on, the party who is to pay must seek the other, if within the state ; and a

tender at his residence, in his absence, is not good.

^ 1 Oreenleaf's Rep. 120. In the subsequent case, in the same court, of Bixby

y. Whitney, 6 ibid. 192, it was declared to be well settled, that whore no place is

appointed for the delivery of specific articles, the obligor must go before the day

of payment to the obligee, and know what place he will appoint to receive them.

The first act is to be done by the debtor, and if he omits to do it, he is in default.

See, also. Bean v. Simpson, 16 Maine Rep. 49. Howard v. Miner, 20 id. 325, and

Mingus V. Pritchet, 3 Den. N. C. Rep. Hi. S. P.
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creditor cannot be permitted to appoint an unreasonable

place, and one so remote from the debtor that the expense of

the transportation of the articles might exceed the price of

them. If the place intended by the parties can be inferred,

the creditor has no right to appoint a different place. But if

no place of performance be designated, and none can be
clearly inferred from collateral circumstances, it seems to

have been again admitted that the creditor may designate

a reasonable place for the delivery of the articles.^- Mr.

Chipman'* states it as a rule of the common law, well under-

stood and settled in Yermont, that if a note be given for cat-

tle, grain or other portable articles, and no place of payment

be designated in the note, the creditor's place of residence at

the time the note is given, is the place of payment. The same

rule is declared in ISTew-Tork, when the time, but not the

place of the payment of the portable article is fixed.o If the

article be not portable, but ponderous and bulky, then Lord

Coke's rule prevails, and the debtor must seek the creditor,

or get him to name a place ; and if no place, or an unreason-

able one be named, the debtor may deliver the articles at a

place which circumstances shall show to be suitable and con-

venient for the purpose intended, and presumptively in

the contemplation *of the parties when the contract *508

was made."! There is a material difference in the reason

of the thing, between a tender of cumbersome goods, and

those which are portable ; and the same removal from one

place to another is not equally required in the two cases.^

There is another class of cases, in which the position is as-

sumed, that if the parties have not designated any particular

place of delivery, it is to be at the debtor's residence, or

• Cun-ier v. Cnmer, 2 N. H. Rep. 15.

' Essay on the Law of Contracts for the Payment of Specific Articles, 25, 26.

" Goodwin v. Holbrook, 4 Wendell's Rep. S11. If the place of payment of spe-

cific articles be at the election of the payee, it is a privilege, which, if not exercised

in a reasonable time, is waived, and the debtor may elect the place, and there

tender the articles and give notice to the payee. Adm. of Peck v. Hubbard, 11

Vermont Rep. 612.

' Chipman's Essay on the Law of Contractsfor the Payment of Specific Arti-

cles, 27. Howard v. Miner, 20 Maine Rep. 325.

• Stone T. Gilliam, 1 Show. Rep. 149.
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where the property was at the time of the contract ; as in the

case of a note payable in farm produce, without mentioning

time or place, the place of demand and delivery is held to be

at the debtor's farm.a It is likewise adjudged, that where a

person in the character of a bailee, promises to deliver specific

goods on demand, though the demand may be made where-

ever he may be at the time, his offer to deliver at the place

where the property is, or at his dwelling-house or place of

business, will be sufficient. ^

If the debtor be present in person or by his agent, and

makes a tender of specific articles at the proper time and
place, according to contract, and the creditor does not come
to receive them, or refuses to accept them, the better opinion

is, that if the article be properly designated and set apart,

(and such designation is necessary,)" the debt is thereby dis-

charged."! (1) K the debtor be sued, he may plead the tender

and refusal, and he will be excused by the necessity of the

case from pleading uncore prist, and bringing the cumber-

some articles into court ;^ and it is not like the case of a ten-

• Lobdell V. Hopkins, 5 Cowen's Rep. 514. So, also, in Minor v. Michie, 1

Walkei's Miss. Rep. 24, it was held, that if no time or place be specified in the

contract for the deliveiy of specific articles, the debtor is not bound to seek the

cx'editor, but the latter, to entitle himself to sue, must allege and prove a special

demand. This is more reasonable than Lord Coke's rule. The law relative to the

practical execution of contracts for payment in goods or specific articles, is well

expounded in Chipman on Contracts. See, also, Roberts v. Beatty, 2 Penn. Rep.

65. Cowen, J., 20 Wendell, 199. Barr v. Myers, 3 Watts cfc Serg. 295.

' Scott V. Crane, 1 Conn. Rep. 255. 5 Ibid. 16. Mason v. Briggs, 16 Mass.

Rep, 453. Slingerland v. Morse, 8 Johns. Rep. 474.

» Wyman v. Winslow, 2 Fairfield, 398.

• Co. lAtt.iVn.a,. Peytoe's Case, 9 Co. 79. a. Bro.tii. Touts temps prist, -pi. Z\.

Smith V. Loomis, 1 Conn. Rep. 110. GaiTard v. Zachariah, 1 Stewart's Ala. Rep.

272. Thaxton v. Edwards, ibid. 624. Savary v. Goe, 3 Wash. 0. G. Rep. 140.

Robinson v. Batchelder, 4 N. E. Rep. 46. Lamb v. Lathrop, 13 Wendell, 95.

• Bro. lib. sup. In Johnson v. Baird, 8 Blacks. Ind. Rep. 182, in an action on a

promise, to pay a certain sum in hats, at a certain time and place, it was held to be

a goojl defence, that the defendant had the hats ready for delivery at the time and

place, and that no person was present to receive them. But the plea also con-

tained the uncore prist, and the court said it was necessary that the plea should

state where the articles were, and that they were either left at the place properly

designated, or that they were retained, and were still ready for delivery. Doi-man

(1) Brown v. Berry, 14 W. E. R. 459.
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der of money wliicli tlie party is bound to keep good, and on

a plea of tender to bring the money into court. The

creditor *is entitled to the money at all events, *509

whatever may be the fate of the plea ;'' and there is

equal reason that he should be entitled to the specific articles

tendered. But in Weld v. Hadley^ it was decided, after a

very able discussion, that on a tender and refusal of specific

articles, the property did not pass to the creditor. This was
contrary to the doctrine declared in other cases ;"= and the

weight of argument, if not of authority, and the analogies of

the law would appear to lead to the conclusion, that on a

valid tender of specific articles, the debtor is not only dis-

charged from his contract, but the right of property in the

articles tendered passes to his creditor.d The debtor may
abandon the goods so iendered ; but if he elects to retain

possession of the goods, it is in the character of bailee to the

creditor, and at his risk and expense.

«

"With respect to part performance of an entire contract for

the sale and delivery of personal property of a given quantity,

at a specified price and time, or for the performance of cer-

V. Elder, iUd. 490. Fleming v. Potter, 7 Watts, 380. S. P. No demand was held

to be necessary in the latter case, but the defendant must show that he was ready

at the time and place.

- Le Grew t. Cooke, 1 Bos. 6s Pull. 332.

i" \N.E. Rep. 295.

" Nicholas v. Whiting, 1 Moots Rep. 448. Rix v. Strong, 1 ibid. 55. Slinger-

land T. Morse, 8 Johns. Rep. 474.

^ Code Napoleon, No. 125'7. Pothier, Traite des Oblig. No. 545. Smith v.

Loomia, supra. Mitchell y. Merrill, 2 Slack/. Ind. Rep. 87. Lamb v. Lathrop, 13

Wendell, 95. In Bailey v. Simonds, 6 N. H. Rep. 159, it was held, that if a note be

payable in goods at a particular place, on demand, the maker must have the goods

always ready at the place. Mason v. Briggs, 16 Mass. Rep. 453. S. P.

° Mr. Chipman, in the able essay to which I have already referred, supposes that

the debtor may sell the goods which he so retains, if they be perishable articles,

and he will be accountable for the net proceeds. He has reasoned well, and upon

sound legal principlee, in support of his position, that on the tender and refusal of

specific articles, the debt is discharged on the one hand, and the title to the pro-

perty transferred to the creditor on the other. In Illinois it is declared by statute,

that if no place be specified in the written contract for the payment or delivery of

specific articles, the obligor may tender them at the payee's place of residence.

But if the article be too ponderous, or the payee has no known place of residence,

the obligor may tender them at his own place of residence. Such tender vests the

property in the creditor. Revised Laws of Illinois, edit. 1833, pp. 484, 485.
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tain labour and service, a delivery of a less quantity than that

agreed on, or a refusal or omission to perform the entire

labour or service, (1) without any act or consent of the other

party, will not entitle the party who has delivered in part, or

performed in part, to recover any compensation for the goods

which have been delivered, or the service which has been

performed. The entire performance is a condition precedent

to the payment of the price, and the courts cannot absolve

men from their legal engagements, or make contracts for

them, a
(2)

» WaddiDgton v. Oliver, 5 B. <!; Puller, 61. ITMillan v. Vanderlip, 12 Jokn-

«em, 165. JenniDgs v. Camp, 1 3 /oAn«om'« iJ. 94. Champlin v. Rowley, 1 3 TFen-

dell, 2oS. B.C. IS Wendell, 181. Mead v.DegoIyer, 16 j6. 632. Stark v. Parker,

2 Pick. Hep. 261. Olmstead v. Beale, 19 ibid. 5»8. See, also, mpra, p. 258, and

Steamboat Co. v. Wilkins, 8 Vermont Rep. 64. Helm v. Wilson, 4 Missouri Rep.

41. Wooten v. Reed, 2 Smedes & Marshall Miss. R. 585. Givhan v. Dailey, 4

Ala. R. N. S. 336. The cases of Oxendale v. Wetherell, 9 B. & Cress. 380. 401,

and Britton v. Turner, 6 New-Bampshire, 481, considered the rule as rather stem,

and I'elaxed its severity ; and in Mead v. Degolyer, above mentioned, Mr. Justice

Cowen intimated that a court of chanceiy might, perhaps, feel itself driven to inter-

fere in some of these hard cases, and it was repulsive to Lord Tenterden's ideas of

justice, that if a man agieed to deliver 250 bushels of wheat by a certain day, and

fell short but one bushel, the vendee should get the 249 for nothing. But in

Champlin v. Rowley, 18 Wendell, 191, the chancellor repudiated the doctrine in the

case of Oxendale v. Wetherell, with much severity.

It is said to be now settled, that after a rescission and abandonment of a special

agreement, compensation for partial performance may be recovered. Porter v.

Woods, 3 Hump. Tenn. Rep. 60. (3) On this vexed question of the right of a party

to redress, who fails to perform an entire contract, except in part, the numerous and

(1) A substantial and T}onajl(U performance of a conditioD, where the variations are quite

trifling and wholly nnintentional, will, in general, be sufficient Smith v. Gngerly, 4 Barh. &
C. Sep. 614.

(2) Paige v. Ott, 5 DerdcPs E. 406. Monell v. Bums, 4 id. 121. 4 £ari. & C. Sep. 86.

Badgl^v.Heald,4 ff«TO.£. 64. Davis v. Maxwell, 12 Jf««. i?. 286. 'WitherowT. Witherow,!

07do S. 2S8. If a person employed on an entire contract of service is compelled to leave before

*he expiration of the time, by reason ofsickness, he may recover for the time he has served. Sea_

ver v. Morse, 20 Vt. Sep. 620. The measure of damages in such cases is the actual da/mage

snflered. Derly v. Johnson, 21 Yt. Sep. IT. Clark v. MarsigUa, 1 Denicfs B. til. The S. 0.

of Vermont, in Derly v. Johnson, considered Koon v. 6reenman,7 FeTwZ. 121, hardly reconcilable

with the above rule. Bee, also, Shaffer t. Lee, 8 Bart, S, 412. Hochster v. Delatonr, 20 Eng,

L. & R S. 157.

(S) Where the parties deviate from a contract for work, the contract price, so far as applicable,

will be the rule of damages. If the employer terminate the contract, he is liable for the profits

the contractor wonld have made if allowed to complete the work. If the contractor elects to

consider the contract as rescinded, he cannot recover profits on the unexecuted work. Clark v.

The Mayor, 4 C<mu!t, S. 888. Where complete performance becomes impossible by act of law,

the contractor may recover for work done at contact prices. Jones v. Jadd, 4 Comst, B. 412-

On the general subject, see Snow v. Ware, 13 Met. B. 42.
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I have thus endeavoured to mark the prominent and most

practical distinctions, on the very diffusive subject of the de-

livery rec[uisite to pass the title to goods, or to take the case

out of the operation of the statute of frauds. But even in this

general view of the subject, it has been difficult to select

those leading principles which were sufficient to carry us

safely through the labyrinth of cases that overwhelm and op-,

press this branch of the law.

*YIII. Of the memorandum required iy the statute *510

offrauds.

The statute of frauds, of 29 Car. II. ch. 3, sec. 4, declared,

that no action should be brought to charge any executor or

administrator, upon any special promise, (1) to answer dama-

conflicting authorities, both English and American, have been industriously collected

by Mr. Sedgwick, in hia very valuable Treatise on the Measure of Damages. The
principal ones, besides those already referred to, are to be seen in that treatise, pp.

219—232, and found to be against any remedy, in 6 Term., 320—3 Taunton,ii2—

2

Starkie, 256—9 B. S Cress. 92—2 Mass. 147—2 Pick. 267. 332-4—9 Johnson,

327—8 Oowen, 63—18 Wendell, 187. The condition precedent precludes the

action. The cases in relaxation of the rule, besides those already referred to,

are BuUer, H". S. 139. 4 B. d; Fuller, ^51. 6. 1 Pick. 181. 8/dl78. If there

has been any acquiescence in a part performance, so as to benefit the party accept-

ing, or the non-performance was owing to any act of the other party, or arose from

inevitable necessity,it seems most reasonable, that if any benefit has been conferred,

and no mala mens mingle with the default, a reasonable allowance should be made

for the part perfonned. The decisions of Ch. J. Parker, in Britton v. Turner, in 6

N. H. 497, is supported by very impressive remarks.

It is to be observed, that as to the rule of damages for breach of contract in per-

sonal actions, the motive or animiK of the party in default is disregarded, and the

damages are limited to the pecuniary loss for the breach of the agreement, without

reference to the fraud or malice of the party, for such considerations belong pro-

perly to actions on the case, or for deceit. Bedgwick on Damages, pp. 206—212.

Mr. Sedgwick says that the rule of damages in actions for beach of contract is now

generally regulated by the discretion of the court, according to fixed principles, and

the court will not allow an unconscionable recovery, and that jurors have not

an arbitrary discretion over the terms of the contract, and for this is cited 4 Bibb,

541. 3 7. Z Marshall, 35. 10 Mass. 459. 2 Brod. <& Bing. 680. Sedgivick, 214,

215. Indeed, as Mr. Sedgwick has observed in another place, the settled tendency

of our law, as well as all sound reasoning, is to reduce the measure of damages as

far as possible, cases of tort and wrong excepted, to fixed legal rules. But the con-

(1) A covmant to pay the debt of another is not within the statute. Douglas v. Howland, 24

Wend. M. as. /d. 2B6. Barnum v. Ohilds, 1 Sj«(Z/ (Zom) 7B. 53. Edelen v. Gough, 5 ffiiZ, 103.

The latter case declares that " value received" -will have the same effect on the contract.



670 OF PERSONAL PROPERTY. [Part V.

ges out of his own estate ;=>• or to charge the defendant upon
any special promise to answer for the debt, default or mis-

carriage of another person, (1) or to charge any person, upon
any agreement made upon consideration of marriage ;>> or

uponanyagreementthatwasnottobe performed in one year, <=

unless there was some memorandum or note in writing of the

agreement, signed by the party to be charged, or his agent.

The statute, in respect to the memorandum, applied also to

contracts for the sale of goods, wares and merchandise, in

tradictioDs and variations in the multitudinous cases which are cited and dispersed

throughout his treatise, show a very great failure in the effort.

» The New-York Revised Statutes, vol. ii. p. 113. sec. 1, have improved upon the

phraseology of the English statute, by adding, or to pay the debts of the testator or

intestate out of his own estate.

^ This did not apply tg mutual promises to marry. Cook v. Bakei', Sir. Rep.

Si; and in the New-YorJc Revised Statutes, vol. ii. p. 135. sec. 2, this exception is

expressly made. (2)

" The statute only applies to agreements which are, by express stipulation, not

to be performed within a year. It does not apply to an agreement which appears

from its terms to be capable of performance within the year, nor to cases in which

the performance of the agreement depends upon a contingency which may or may
not happen within the year. (3) Peter v. Compton, Skinner, 353. ToUey v.

Greene, 2 Sandford^s Ch. Rep. 91. Fenton v. Emblers, 3 Burr Rep. 1218. Wells

V. Horton, 12 B. Moore, 111. Moore v. Fox, 10 Johns. Rep. 244. McLees v.

Hale, 10 Wendell's Rep. 426. Peters v. Westborough, 19 Pick. Rep. 364.

Lockwood V. Barnes, 3 Hill, 128. An inchoate performance within the year,

under a parol agreement, is not sufficient to take the case out of the statute. The

statute accepts agreements only that are to be performed, that is, completed within

the year. Boydell v. Drummond, 11 East, 142. Birch v. Earl of Liverpool, 9 0.

& Or. 392. Hinckley v. Southgate, 11 Vermont Rep. 428. Lockwood v. Barnes,

3 Hill, 128. Herrin v. Butters, 20 Maine Rep. 119. Johnson v. Watson, 1 Kelly,

348. The statute of frauds does not apply to executed contracts, which have been

completely performed on both sides. Nor does the statute apply to the case of

goods sold and to be delivered within the year, but where the price was not to be

paid until after the expiration of the year. Donellan v. Keed, 3 B. <fc AdolpL 899.

Holbrook v. Armstrong, 1 Fairfielis Rep. 31. Johnson v. Watson, 1 Kelly, 348.

(1) It is held, that a promise to pay one''8 own debt to a third person, is not within the statute

of fi:auds. Earlier v. Bucklin, 2 Demio's B. 45. BInnt v. Boyd, 8 Bari. 8. O. Rep. 209. An-
tonio V. Clissey, 8 Rich, 201. Nor is a promise to pay over money collected or remitted. Prather

V. Vineyard, 4 Gitm. R. 40. Wyman v. Smith, 2 Sandf. (Law) R. 831.

To talie the case out of the statute, the entire credit must be given to the coUateral

promissor. Brady v. Sackrider, 1 Sandf. (Lam) R. 514. Kingsley v. Balcome, 4 Bao'T). S.

a Rep. 181.

(2) A married man, promising to marry a woman, she being ignorant of his being married,

is liable to an action for a breach of promise, on his marriage being made known to her. Mill-

ward V. Littlewood, 1 Mig. Lam & Eq. R. 408.

(3) Lyon V. King, 11 Mei. R. 411. But sea Tolley v. fireene, 2 Samdf. Ch. B. 91.
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cases where there was no delivery and acceptance of part, or

payment in part, or something in earnest given.* This sta-

tute is assumed to be the basis of the statute laws of the

several states on this subject. It has been frequently re-

enacted in New-Tork, and the last revision of the statute law
of the state has not changed its force or construction,'^ and it

applies equally to the grant or assignment of any existing

trust in goods and things in action, as well as to lands." The
signing of the agreement by one party only is sufficient, pro-

vided it be the party sought to be charged. He is estopped

by his signature from denying that the contract was validly

executed, though the paper be not signed by the other party

The design of the statute, said Lord Holt, was not to trust the memory of witnesses

beyond one year. Lord Raymonds Rep. 39 ; and it was adjudged, in Broadwell

T. Getnaan, 2 Denio's iV. Y. Rep. 87, that a parol agreement which was not wholly

to be performed within a year, was void, even though one of the parties had a

longer time than a year for the performance, and the authority of the decision in

Donellan v. Reed was questioned and not acceded to.

* The statute applies to the contract of sale of goods to be made and delivered

within the year. Gardner v. Isry, 9 Metcalfs Rep. \*11.

•> New-Yorh Revised Statutes, vol. ii. p, 113. sec. 1. Ibid. vol. ii. p. 135. sec. 2.

Ibid. vol. ii. p. 136. sec. 3. Ibid. vol. ii. p. 13Y. sec. 2. But the New-Tork statute

uses the word subscribed, instead of the word signed, in the statute of Charles IL

The Massachusetts Revised Statutes of 1835; and the Revised Laws of Illinois of

1833, and of Indiana, 1838, and of Connecticut, 1838, and of New-Jersey, 1794,

follow closely the English statute of frauds. But in Pennsylvania, the provision in

the 4th section requiring a promise in writing to be held for the debt, default or

miscaiTiage of another, is not adopted. The New-York statute contains a provision

which puts an end to the question which has much agitated and divided the courts

of law in England and in this country. (See infra, vol. iii. pp. 121, 122,) by re-

quiring the consideration to be expressed in the memorandum. (1)

" It seems not to be settled in England whether stock be comprehended under

the words goods, wares and merchandise, in the 17th section of the statute. Picker-

ing V. Appleby, Oomyn's Rep. 354. Mussell v. Cooke, Free, in Oh. 533. Colt v.

Netterville, 2 P. Wms. 307. See supra, 494, note. Treasury checks are held not

to be included in the words. Beers v. Crowell, Dudley's Geo. Rep. 28. (2) But

in Massachusetts it is held, that a contract for the sale of manufacturing stock is

within the statute of frauds. Tisdale v. Hanis, 20 Pick. 9.

(1) The New-Tork Code of Procedure, see. 835, requires certain engagementa, therein styled

v/ndcrtaMngs, to be entered into on appeals ; held, that these undertakings are not within the

statute of frauds, and need not express a consideration. Thompson v. Blanchard, 8 Cormt.

B. 833.

(2) It wmiM seem that railway shares are not within the statute. Vanpell v. Woodward, 2

Sandf. Oh. B. 148, and n. a. p. 146. Dunoroft v. Albretch, 12 Simons, 189.
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wlio sues for a performance.'' It is sufficient, likewise,

*511 if the note or*memorandum be made by a broker em-

ployed to effect the purchase; and if he settles the bar-

gain, he is considered as agent for both parties, and the in-

strument is liberally construed without a scrupulous regard to

forms, b The signature may be with a lead pencil, according

to the practice in cases of hurried business. The mark of one

unable to write, or even a printed name, under certain cir-

cumstances, is a sufficient signature ; and if the name be in-

serted in such a manner as to have the effect of authentica-

ting the instrument, it is immaterial in what part of it the

name be found." The contract must, however, be stated with

reasonable certainty, so that it can be understood from the

writing itself, without having recourse to parol proof. "* Un-

less the essential terms of the sale can be ascertained from

the writing itself, or by a reference contained in it to some-

thing else, the writing is not a compliance with the statute
;

» Allen V. Bennett, 3 Taunt. Rep. 169. Lord Manners, in 2 Ball <k Beatty, 370.

Sir William Grant, in 3 Ves. & Beames, 192. Sii' Thomas Plumer, in 2 Jae. &
Walk. 426. Flight v. BoUand, 4 Russell's Rep. 428. Ballard v. Walker, 3 Johns.

Cas. 60. Seton v. Slade, 7 Vesey, 265. Clason v. Bailey, 14 Johns. Rep. 487.

Douglas V. Spears, Nott & M'Cord, 207. Palmer v. Scott, 1 Russell <k Mylne, 391.

Davis V. Shields, 26 WendelVs Rep. 341.

* Goon V. Affalo, 6 Barnw. & Cress. 117. The agent under the statute must be

a third person, and not one of the piinoipals, and his authority may be by parol.

Farebrother v. Smith, 5 B. i: Aid. 333.

" Stokes V. Moore, 1 Oox's Rep. 219. Selby v. Selby, 3 Merival^s Rep. 2.

Ogilvie v.Foljambe, 3 ibid. 53. Knight v. Cuokford, 1 Mp. N. P. C. 190. Saun-

derson v. Jackson, 2 Bos. <k Pull. 238. Schneider v. Mollis, 2 Maule & Selw. 286.

Clason V. Bailey, 14 Johns. Rep. 484. Thornton v. Kempster, 5 Taunt. Rep. 786.

Penniman v. Hartshorn, 13 Mass. Rep. 87.

^ Bailey & Bogart v. Ogdens, 3 Johns. Rep. 399. Champion v. Plummer, 4

Bos. cO Pull. 252. Elmore t. Kingscote, 5 Barnw. <k Cress. 583. If a bill of par-

cels be delivered to, and accepted by the purchaser, with his name in it, from the

commission merchant, it is a suflScient memorandum of the sale of the goods within

the statute of frauds. Batturs v. Sellers, 5 Barr. tk Johns. 117. But a written

agreement may be waived, and the term of it varied by a subsequent parol agree-

ment, for that becomes a new subsequent contract. Thomas v. Currie, BrevarcCs

M. S. Rep. cited in Rice's Dig. tit. Agi-eement, sec. 117. 3'eil v. Cheves, 1 Bail.

8. C. Rep. 537. In Langford v. Cumraings, 4 Alabama R. N. S. 49, it was declared,

that either the time or the place of performance fixed in a written contract, may

bo changed or modified by a subsequent parol agreement. A mutual promise by

parol may be waived, and the party discharged by parol, before any breach. King

V. Gillett, 7 M. & W. 55. Medomak Bank v. Cuitis, 24 Maine Rep. 36.
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and if the agreement be thus defective, it cannot be supplied

by parol proof, for that would at once introduce all the mis-

chiefs which the statute of frauds and perjuries was intended

to prevent.'' (1)

« Pavkliiivst T. Van Cortland, 1 Johns. Oh. Rep. 280, 281. Abeel v. RadclifF, 13

Johns. Rep. 29*7. Vide supra, p. 498. It was held, in the cases of Towers y.

Osborne, Sir. Rep. 506, and Clayton v. Andrews, 4 Surr. Rep. 2101, that u, con-

tract for the sale of goods, to be thereafter produced by work and labour, was not

within the statute of frauds, which only related to sales where the delivery was to

be immediate, and the buyer immediately answerable. In the one case, the coach

was to be afterwards made, and in the other, the wheat was to be threshed ; and

as the article contracted to be sold was to be first manufactured, or labour bestowed

upon it, the contract might be deemed to be one for work and labour in making or

preparing an article for delivery. These cases have been since somewhat questioned,

and the latter went quite far with its distinction. It seems now to be settled, that

the statute of frauds extends to executory as well as to executed contracts ; and

that if the article sold existed at the time in solido, and was capable of delivery,

the contract is within the statute of frauds ; but if the article is to be afterwards

manufactured, or prepared by work and labour for deUvery, the contract is not

within the statute. Rondeau v. Wyatt, 2 H. Blacks. R. 63. Cooper v. Elston, 7

Term R. 14. Smith v. Surmau, 9 -B. cfc Gress. 661. Gadsden y. Lance, 1 M'Mul-
lan's S. 0. R. 87. Hight v. Ripley, 19 Maine R. 137. Bennett v. Hull, 10 Johns.

Rep. 364. Crookshank t. Burrell, 18 ibid. 58. Sewall v. Fitch, 8 Oowen's Rep.

215. Jackson v. Covert, 5 Wendell, 139. (2) These latter cases admit the distinction

above stated to be well settled, and that it goes to sustain the correctness of the

decisions in Strange, if not in Burrow, though not entirely upon the ground

assumed in them. And yet, in Garbutt v. Watson, 5 Barnw. d: Aid. 613, the

decision of Clayton v. Andi'ewa is strongly and justly shaken, as having pushed

the distinction to an extreme of refinement ; and though, in the last case, the sacks

of flour sold were not then prepared, but were to be got ready for delivery in a

few weeks, yet the sale was held to be within the statute, and that though the

flour was not ground at the time, it was still a contract for the sale of goods, and

not for work and labour and materials found. This seems to be the, most reasona-

ble construction of such a contract. See, also, to the S. P., Downs v. Ross, 23

Wendell, 270 ; and see, in Scott v. Eastern Co. R. AY. Co. 12 Meeson & Welsby,3S,

where part of the goods are made and delivered, and the residue are to be manu-

factured according to order, the whole forms one entire contract, and the acceptance

of part applies to the whole so as to satisfy the statute of frauds.

The court of appeals in Maryland, in Eichelberger v. M'Cauly, 5 Barr. & Johns.

213, followed, with some reluctance, the case of Clayton v. Andrews, and declai-ed

that it was not to be extended to cases where the work and labour to be done

might be, of themselves, considered parts of the contract. The English statute of

9 Geo. IV. ch. 14, entitled, "An act for rendering a written memorandum necessary

(1) Talmon F. M. Co. v. Goddard, 14 Sow. li. 446. As to entry by broker, sufficient to satisfy

the statute, see Siveright v. Archibald, 6 Mig. L. & E. B. 286.

(2) Eobertson v. Vaughn, 5 SoMlf. 8. 0. B. 1.

Vol. n. 43
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*512 *IX. Of sales of goods, as affected hy fra/ud.

Though there be a judgment against the vendor, and

the purchaser has notice of it, that fact will not, of itself, af-

fect the validity of the sale of personal property. But

*513 if the *purchaser, knowing of the judgment, purchases

with the view and purpose to defeat the creditor's

execution, it is iniquitous and fraudulent, notwithstanding he

may have given a full price, for it is assisting the debtor to

injure the creditor. The question of fraud depends upon the

motive. The purchase must be 'bona fide, as well as upon a

valuable consideration. The rule has been repeatedly de-

clared and established.^ Whether it would be an act offraud

sufficient to vacate the contract, if the purchaser, knowing of

his own insolvency and utter incapacity to make payment,

but without using any device or contrivance to deceive the

vendor, purchases goods of another, who is ignorant of his in-

solvency, and sells them under the belief of the solvency

as well as good faith of the buyer, is a question which

*614 *was raised, but left undecided, in Qonyers v. Ennis.^

It has been since decided in another case," that the

mere insolvency of the vendee, and the liability of the

to the validity of certain promisee and eDgagements," has provided for this case,

by declaring that the statute of frauds of 29 Car. II. ch. 3, shall extend to all con-

tracts for the sale of goods of the value of ten pounds and upwards, notwithstand-

ing the goods may be intended to be delivered at some future time, or may not, at

the time of the contract, be actually made, procured, orjprovided, or fit, or ready

for delivery, or some act may be requisite for the making or completing thereof, or

rendering the same fit for delivery. It was said, in the last century, at West-

minster Hall, that the statute of frauds of 29 Car. II. had not been explained at a

less expense than one hundred thousand pounds sterling. I should suppose, from the

numerous questions and decisions which have since arisen upon it, that we might

put down the sum at a million and upwards. How hazardous it -would now seem

to be, to attempt to recast the statute in new language, or to disturb the order and

style of its composition, considering how costly its judicial liquidation has been, and

how applicable its provisions are to the daily contracts and practical affair's of man-

kind. It has been aflSrmed in England, that eveiy line of it was worth a subsidy

;

and uniform experience shows how difficult it is, by new provisions, to meet every

contingency, and silence the tone of sharp, piercing criticism, and the restless and

reckless spirit of litigation.

« Lord Mansfield, 1 Burr. Rep. 474. Cowp. Hep. 434. Dallas, Ch. J., 8 Taunt.

Rep. 678. Beal v. Guernsey, 8 Johns. Rep. 446. Duncan, J., 1 Berg. S Eawle, 89.

>> 2 Mason's Rep. 236.

» Cross v. Peters, 1 Oreenlea/'s Rep. 376.
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goods to immediate attacHment by Ms creditors, though well

known to himself, and not disclosed to the vendor, would
not, of itself, avoid the sale. In that case there was no false

assertion, or fraudulent misrepresentation or deceit practised,

or concert, or secret agreement, with any other person, and
there was no direct evidence that the vendee knew at the

time that he was insolvent. The decision was put upon the

ground that the credit was in fact obtained without any
fraudulent intent, and the validity of the sale would depend

upon the decision of the question, whether there was fraud in

fact, a

If the vendee discovers that he is insolvent, and that it is

not in his power to pay for the goods, the courts have al-

lowed him to rescind the contract, and return the goods to

the seller with his assent, provided he did it before the con-

' It wa8 settled ia the Court of Errora of New-York, in Lupin v. Maire, 6

Wendell's Rep. "77, that where goods are delivered unconditional to the vendee,

a mistake or error as to his solvency will not invalidate the contract, or entitle the

vendor to relief; for the vendor of personal property has no lien on the goods sold

and delivered. But if there be fraud, in fact, on the part of the buyer, in respect

to the purchase, the vendor may elect either to aflSrm the sale and sue for the

price, or to treat the sale as void, and follow the goods or proceeds even into the

hands of a third person, who received them without paying any new consideration.

Lloyd V. Brewster, 4 Paige's Oh. Rep. 537. Gary v. Hotailing, 1 Sill's JV. T. Rep.

311. George v. Kimball, 24 Pick. Rep. 241. If, however, the purchaser from the

fraudulent vendee has actually paid for the goods, he will hold them. See the

last case, supra. A fraudulent pm-chaaer of goods gives no title as against the

vendor, nor will such a purchaser's transfer of the goods, to pay or secure a bona

fide creditor for a pre-existing debt, vest a title in the creditor. But if the under

or second purchaser obtains the goods bona fide, in the usual course of trade, by

giving value, or incurring responsibilities on the strength of a pledge of the goods,

he may hold the goods as against the original vendor. Root v. French, 13 Wendell,

576. Trott V. Warren, 2 Fairfield, 227. Mowrey v. Welsh, 8 Oowen, 238. Row-

ley V. Bigelow, 12 Pick. 307. But these latter cases are questioned in Ash v.

Putnam, 1 HilVs N. Y. Rep. 306-7, and, with the exception of commercial paper,

the rule is, that be who has acquired no title can convey none. Vide supra, p.

324. note. In the jurisprudence of some parts of continental Eui'ope, it is admitted

that there exists a presumption juris et de jure of fraud, if the buyer becomes in-

solvent within a few days (and which, in some cases, has been fixed at three) after

receiving the goods. Voet, Com. ad Pand. 6. 1. 14, cites several authorities in

support of this rule. In 1736, it was attempted to be introduced into the law of

Scotland as a rule, that the cessio fori, within three days after the purchase, should

be received as evidence per se of fraud ; but such a strict and precise test was

finally rejected, in 1788, in the case of Allen & Stewart v. The Creditors of Stein,

1 Bell's Com. 244—248.



676 OP PERSONAL PROPERTY. [Part V.

tract was consummated by an absolute delivery and accept-

ance, and provided it was done in good faith, and not with
the colourable design of favouring a particular creditor. He
cannot rescind the contract after the transit has ceased, and
the goods have been actually received in his possession, and

the rights of other creditors have attached.

"

*615 *(1.) On the subject of fraudulent sales, another

and a very vexatious question has arisen, as to the

legal consequence and effect of an agreement between the

parties at the time of the sale, that possession was not to ac-

company and follow the bill of sale of the goods. There Is

no doubt of its being evidence of fraud ; but the great point

has been, whether the fraud which was to be inferred in such
a case, was an inference of law to be drawn by the court,

and resulting inevitably from the fact, or whether the fact

was only evidence of fraud to be drawn by the jury, and sus-

ceptible of explanation. The history and diversity of the

decisions on this subject, form a curious and instructive por-

tion of our jurisprudence.

By the English statutes of 3 Hen. VII. and 13 EUz. ch. 5,

which have been re-enacted in IS'ew-York,'' and the essential

provisions of which have been adopted generally through-

out the United States, all conveyances of goods and chattels

not made honafide and upon good consideration, but in trust

for the use of the person conveying them, or made to delay,

hinder or defraud creditors, are declared to be void ; and it

is everywhere admitted, <= that the statutes of fraud of 13 and

'^lEliz. were declaratoryof the principles ofthe commonlaw;
and the decisions of the English courts are, therefore, applica-

ble to questions of constructive fraud arising in this country. ^

" Barnes v. Freeland, 6 Term Rep. 80. Richardson v. Goss, 3 Bos. & Full. 119.

Neate v. Ball, 2 Masfs Rep. 11*7. Dixon v. Baldwin, 6 ihid. \1o. Salter v. Field,

5 Term Rep. 211. In Neate v. Ball, Lord Kenyon said, it was much to be wished

that, where goods continued in bulk, and disceniible from the general mass of the

tj-ader's property at the time of bankruptcy, that they could be returned to the

original owners who had received no compensation for them, but that it could not

be done without breaking in upon the whole system of the bankrupt laws.

^ Vide mpra, p. 440.

o Lord Mansfield, C'owp. Rep. 434. Marshall, Ch. J., 1 Crandi's Rep. 316.

Robertson v. Ewell, 3 Munf. Rep. 1. Stoiy, J., 1 Gall. Rep. 423.

* By constriictive frauds, are meant such contracts or acts as, though not origi-
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Twyne^s case,^ which arose in the star chamber in the Mth
Eliz., is the basis of the decisions on the question of fraud

arising from possession being retained by the vendor.

Among other indicia of fraud upon which the court

reli ed, *and adjudged the deed fraudulent in that case, *616

a prominent one was, that the vendor, after a bill of

sale of chattels for a valuable consideration to a creditor, con-

tinued in possession, and exercised acts of ownership over the

goods. Afterwards, in Stone v. Orubha/m,^ upon a bill of

sale of chattels, being a lease for years, the vendor continued

in possession ; biit as the conveyance was only conditional

upon payment of money, it was held, that the possession did

not avoid the sale, as by the terms of the deed the vendee

was not to have possession until he had performed the condi-

tion. The rule was explicitly declared in Shepherd's Touch-

stone, in the time of James I., that if a debtor secretly made
a general deed of his goods to one creditor, and continued the

use and occupation of the goods as his own, the deed was

fraudulent, and void against a subsequent judgment and exe-

cution creditor, notwithstanding the deed was made upon

good consideration. <= Again, in Buchnal v. Soiston,^ a bill

of sale of goods was given by way of security or pledge for

money lent, and a trust in the vendor to keep the goods, and

sell them for the benefit of the vendee, appeared on the face

of the deed ; and for that reason it was held by the lord chan-

cellor not to be fraudulent. One of the counsel in that case

observed, that it had been ruled forty times in his experience

at Guildhall, that if a man sells goods, and stiU continues in

possession as visible owner of them, the sale was fraudulent'

and void as to creditors. The case of a mortgage of goods

Dating in any actual ^cvil design or contrivance to perpetrate --^ positive fraud or

injury upon other persons, are yet, by their tendency to deceive or mislead other

persona, or to violate public or private confidence, or to impair or injure the public

interests, deemed equally reprehensible with positive fraud, and therefore are pro-

hibited by law, as within the same reason and mischief as contracts and acts done

mdo animo. Story's Com. on Equity Jurisprudence, 261.

* 3 Co. 87. S. P. Infra, p. 532. note.

^ 2 Sulst. Rep. 225.

" Shep. Touchstone, 66.

^ Free, in Ch. 285.
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was afterwards held, in Byall v. Bowles,^ not to form an ex-

ception to the general rule recognised in the former cases. It

was declared by very strong' authority in that case, that a

mortgagee of goods, permitting the mortgagor to keep posses-

sion, had no specific lien against general assignees under a

commission of bankruptcy ; and he was understood to confide

in the personal credit, of the vendor, and not in any

*61'r security. Though *that case was decided upon the

bankrupt act of 21 Jmnes I., and not upon , the sta-

tutes of Elizabeth, the reasoning of the court relative to the

distinctipn between absolute and conditional sales and mort-

gages, was founded on general principles applicable to every

case. It was the doctrine of the case, that in a mortgage of

goods the mortgagee takes possession ; and that there was no

reason, unless in very special cases, why an absolute or con-

ditional vendee of goods should leave them with the vendor,

unless to procure a collusive credit. There was no distinction,

it was admitted, under the 13 EUz., between conditional and

absolute sales of goods, provided they were fraudulent ; and

continuance in possession by the mortgagor was fraudulent

at common law, and void by the statute of EUzaheth.

The doctrine of that case was powerfully sustained by Lord

Mansfield, in Worsel/y v. Demattos <& Slader.^ That case

arose nnder the bankrupt act of 21 Ja/mes I., and it was held

by the K. B., that a mortgage of goods, with possession re-

tained by the mortgagor, was fraudulent in law, equally as it

would be upon an absolute sale. To give a creditor priority

by such a mortgage, when the mortgagor is allowed to appear

and act as owner, is enabling him to impose upon mankind

by false appearances ; for where possession is not delivered,

goods may be mortgaged a hundred times over, and open a

plentiful source of deceit. But in Cadogan v. Kennet,<^ where

household goods, by settlement before marriage, in considera-

tion of the marriage, and of the wife's marriage portion, were

conveyed to trustees in trust for the settler for life, remainder

to his wife for life, and remainder to the sons of the marriage.

• 1 Vesey, 348. 1 Ath. Rep. 165.

' 1 Burr. Rep. 467.

» Cowp. Rep. 432.
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it was held, that those goods were protected from execution

in favour of a creditor existing at the time of the settlement,

though the grantor continued in possession of the goods. The
transaction was fair and honest in point of fact, and it was
part of the trust that the goods should continue in the

house. *Other subsequent cases have established the *518

rule, that the wife's goods may, before marriage, be

conveyed to trustees with her husband's assent, for her use

during coverture, and such pi'operty will not be liable to his

debts. !i Again, in Edwa/rds v. Harben^ the K. B. laid down
the principle emphatically, that if the vendee took an abso-

lute bill of sale, to take effect immediately by the face of it,

and agreed to leave the goods in possession of the vendor for

a limited time, such an absolute conveyance, without the pos-

session, was such a circumstance ^er se as made the transac-

tion fraudulent in point of law. It was admitted, however,

that if the want of immediate possession be consistent with

the deed, as it was in Bucknal v. Roiston, and Lord Cado-

ga/n, v. Kerynet, and as it is if the deed be conditional, and
the vendee is not to have possession until he has performed

the condition, the sale was not fraudulent, for there the pos-

session accompanied and followed the deed within the mean-
ing of the rule.

After the English rule on this subject had been thus dis-

cussed, declared and settled, it was repeatedly held, that an

absolute bill of sale of chattels, unaccompanied with posses-

sion, was fraudulent in law, and void as against creditors."

The change of possession was required to be substantial and

exclusive. But, on the other hand, there have been many
exceptions taken, and many qualifications annexed to the ge-

neral rule ; and it has become difficult to determine when the

circumstance of possession not accompanying and following

the deed, areper se a fraud in the English law, or only pre-

» Haaselinton v. Gill, 24 Geo. Ill, 3 Term Bep. 620. n. Jarmin v. Woloton,

3 ibid. 618.

! 2 Term, 581.

' Paget y. Perchard, 1 Ssp. N. P. Rep. 205. Wordell v. Smitb, 1 Gampb. N. P.

Bep. 332. In Eastwood v. Brown, 1 Ryan & Moody, 312, Lord Tenterden dis-

sented from the doctrine in Wordell v. Smith, and be held non-delivery into pos-

session to be only prima facie evidence of fraud.



680 OF PERSONAL PEOPEETT. [Part V.

sumptiTe evidence of fraud resting upon the fects to be dis-

closed at the trial. It certainly is not any tliingmore,

*619 if the purchaserwas not a creditor at the time, and *the

goods were under execution, and the transaction was

notorious, and not, in point of fact, either clandestine or frau-

dulent.

In Kidd v. Bawlinson,^ goods were purchased on execution

by a stranger, and left in possgssion of the debtor for a tem-

porary, and honest, and humane purpose ; and as the parties

did not stand in the relation of debtor and creditor. Lord

Eldon, as Ch. J. of the C. B., held, that the title was in the

vendee. He admitted that a bill of sale of goods might be

taken as security on a loan of money, and the goods fairly

and safely left with the debtor. The decision in this case

was conformable to one made by Lord Holt under similar

circumstances;'' and Lord Eldon many years afterwards,

when lord chancellor," adhered to the same doctrine, and
declared, that possession of chattels by the vendor was only

jprima fade evidence of fraud. If the property cannot be

reached by bankruptcy, and the possession be according to

the deed which creates the title, and the title be publicly

created, it is not fraudulent. Other cases have protected the

purchaser of goods seized on execution, (and whether the pur-

chase was from the sheriff or the defendant seemed to be im-

material,) from subsequent executions, though the goods were

suffered to continue in the possession of the defendant, on the

ground that the transaction was necessarily notorious to the

whole neighbourhood, and the execution notice to the world;

and the cases being free from fraud in fact, were, under those

circumstances, free from the inference of fraud in law.i^ The

question of fraud in such cases is declared to be a question of

* 2 5o». <fc Fvil. 59.

* Cole T. Davies, 1 Ixrrd, Raym. T24.

« Lady Arundell v. Phipps, 10 Fe«ey, 145.

* Watkina t. Birch, 4 Taunt. Rep. S23. Joseph v. Ingraham, 8 ibid. 838. Lati-

mer v. Batson, 4 Bamw. <t Crest. 652. But in Imray t. Magney, 1 1 Meeson <t

Wehhy, 267, where goods were seized od execution, under a judgment fraudulent

against creditors, and they remained unsold in the hands of the sheriff who re-

ceived a subsequent execution, founded on a bonafide debt, and after notice of the

fraud, neglected to sell on the latter writ, and returned it nulla bona, he was held

liable to an action for a false return.
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fact for the jmy. Tlie purchaser of goods sold at auction, by
trustees, under an assignment by an insolvent debtor, is also

protected, though he leave the goods in the possession

of *the prior owner, provided it be a matter of fact to *620

be found by a jury, that the assignment was not made
with a fraudulent intent, and that the sale was notorious. ^

So, a person may lend his goods for another's use, and ex-

cept in cases of bankruptcy under the statute of 21 James I.,

they will be protected from the creditors of the person for

whose use they were supplied.'' In Steward v. Lorribe,'' as

late as 1820, the court of C. B. even questioned very strongly

the general doctrine in Edwa/rds v. Ha/rben, that actual pos-

session was necessary to transfer the property in a chattel,

and the authority of the case itself was shaken. "^ The con-

clusion from the more recent English cases would seem to be,

that though a continuance in possession by the vendor or

mortgagor be primafacie a badge of fraud, if the chattel,

sold or mortgaged be transferable from hand to hand, yet the

presumption of fraud arising from that circumstance may be

rebutted by explanations showing the transaction to be fair

and honest, and giving a rea'sonable account of the retention

of the possession. The question of fraud arising in such cases

is not an absolute inference of law, but one of fact for a jury

;

and if the personal chattels savour of the realty, as for in-

stance, the engines, utensils and machinery belonging to a

manufacturing establishment, no presumption of fraud will

arise from the want of delivery. ^ So a bill of sale of goods

is good as between the parties, though no possession be given

» Leonard v. Baker, 1 Maule & Selw. 251.

* Dawson v. Wood, 3 Taunt. Rep. 266.

" 1 Brod. & Bing. 606.

^ The case was, however, corroborated in Eeed v. Wilraot,7 Bingham, 68S,and

by Mr. Justice Lawrence, in 1 Taunton, 382.

" Eastwood V. Brown, 1 Ryan & Moody, 312. Woodeiinan v. Baldock, 8

Taunt. Rep. 6'76. Joseph v. Ingraham, ibid. 838. Reed v. Blades, 5 ibid. 312.

Hof&nan v. Pitt, 6 Esp. N. P. Rep. 22. Armstrong v. Baldock, 1 Gov!s N. P.

Rep. 33. Storer v. Hunter, 3 Barnw. & Cress. 368. Martindale v. Booth, 3

Barnw. de Adolph. 498. On the other band, where goods were seized on Ji. fa.,

and not sold by direction of the plaintiff, but left under the control of the defend-

ant from March to November, the execution and levy were deemed fraudulent, and

the goods were held to be liable to a subsequent /. /a. Lovick v. Crowder, 8

Barnw. & Cress. 132.
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at the time, "when tlie interests of tliird persons are not con-

cerned.

»

The law on this subject is still more unsettled in this coun-

try than it is in England.

*521 *In the Supreme Court of the TJnited States, the

doctrine in Edwa/rds v. Ma/rben has been explicitly

and fully adopted ; and it is declared, that an absolute bill of

sale is itself a fraud in law, unless possession accompanies

and follows the deed.!" This decision, of course, leaves open
for discussion the distinction taken in that case between a

bill of sale absolute, and one conditional upon its face, and
also the conclusions in the other cases where the continuance

of possession in the vendor is consistent with the deed. The
principle of the decision at "Washington has been adopted in

the circuit courts of the United States, and we may consider

it to be a settled principle in federal jurisprudence. In pur-

suance of the rule, if property be abroad, and incapable of

actual delivery at the time, as in the case of a ship at sea,

the possession must be assumed as soon as possible on the

arrival of the vessel in port."=

In Virginia, the same principle has been directly and re-

peatedly adjudged to be well settled ; and it is declared, that

an absolute bill of sale of personal property, with possession

continuing in the vendor, is fraudulent^er se as to creditors,

without other evidence of fraud, or being connected

*522 with other circumstances."^ (1) In *South Carolina,

» Warren v. Magdalene College, 1 Ro. 169. Martindale v. Booth, S £. <& Aid,

505. Jones v. Tates, 9 B. <& Cress. 512. Doe, ex Robei-ta v. Roberts, 'iB.& A.
369. A deed constructively fraudulent as to creditors, may be good to every

other intent and purpose, and stand both in law and equity. 1 Story's Mq. 364,

865. 371.

' Hamilton v. Russell, 1 Oranch's Rep. 309.

" United States v. Conyngham, i Dall. Rep. 358. S, 0. Wallace G. O. R. I'ZS.

Meeker v. Wilson, 1 Gall. Rep. 419. Mair v. Gleunie,4 Maule & Selw. 240.

* Alexander v. Deneale, 2 Munf. Rep. 341. Robertson v. Ewell, 3 ibid. 1. In

Loud V. Jeffries, 5 Randolph's Rep. 211, the rule was somewhat qualified ; and it

was held, that when the gi'antor of personal property remains in possession after an

absolute conveyance, the conveyance is prima facie fraudulent ; but such posses-

(1) If the sale is bonafldei and the vendee gets possession before execution against the ven-

dor, the title is good. Berry v. Ensell, 2 Gratt. B. 833.



Lee. XXXIX.] OF PERSONAL PROPERTY. 683

the same doctrine was alluded to as being founded on
the better authority ;=' and in one case in equity^ it was de-

cided, that if possession did not accompany a bill of sale of

chattels which was not recorded, it was Toid as to the credit-

ors, though there was no doubt of the fairness of the transac-

tion. Afterwards, in the constitutional court, the doctrine of

the English law, in Edwards v. Ha/rben, was declared by
all the judges to be a settled rule." In Tennessee, also, the

doctrine of the English law, as stated in Ed/wards v. Ha/rben,

sion is not conclusive evidence of flaud, barring eveiy explanation. It will lie with

the purchaser to explain and rebut the presumption of fraud ; as if a slave be

pui'chased, and not taken away in several months, it may be shown that he was

too sick to be removed ; or if a horse be purchased, and to be sent for the next

day, a levy upon him in the intermediate time upon execution against the seller, it

was supposed, would hardly be sustained. In Clayton v. Anthony, 6 Randolph's

Sep. 285, Judge Green elaborately investigates the doctrine, and ably sustains the

rule established by the previous authorities. Again, in Sydnor v. Gee, 4 Leigh's

Sep. 535, the court of appeals held, that in case of an absolute sale and deliveiy of

chattels, and an immediate re-delivery to the vendor, upon bailment, for a limited

time, on valuable consideration, and when the sale and re-delivery were fair trans-

actions, the bailment was not inconsistent with the sale, and good within the

rule of Edwards v. Harben. It was also deemed within the rule, and good, if on

an absolute and fair sale of chattels, possession be not immediately passed to the

vendee, but is taken before the rights of any creditor of vendor attaches. This is

the Massachusetts doctrine in Bartlett v. Williams, 1 Pick. Rep. 288. So, the

statute of executions in Virginia, authorizes the sheriff to take forthcoming bonds

for delivery, at the day and place of sale, of property taken in execution.

« Croft V. Arthur, 3 Eg. Rep. B. 0. 229.

k De Bardeleben v. Beekman, 1 ibid. 346.

' Kennedy v. Ross, 2 Const. Rep. S. 0. 125. Hudnal v. "Wilder, 4 M'OorSs

Rep. 294. S. P. But in Terry v. Belcher, and Howard v. Williams, 1 Bailey's 8. 0.

Rep. 568. 575, and Smith v. Henry, 2 ibid. 118, the court of appeals in South

Carolina recurred to and adopted the more modern and prevalent, and less stem

doctrine of the cases, that a vendor's or donoi-'s retaining possession after an abso-

lute and unconditional sale or gift of chattels, was not conclusive, but only prima

facie evidence of fraud, for it was susceptible of explanation. See infra, p. 529,

note a. But in Anderson v. Fuller, 1 M'Mullan, 27, the case of Smith v. Henry,

in 1 Hill, 22, was cited as waiTanting the principle that if a debtor in a deed of

assignment, secures an advantage to himself, it invalidates the deed, and that

leaving the property in the hands of the debtor, raises the presumption of a secret

trust between the debtor and the preferred creditor, and the deed is void so far as

the rights of creditors are affected. The law in such a case raises the conclusion of

fraud, "incapable of being rebutted or explained." But if the case rested only on

constructive, and no actual fraud, the deed would be permitted to stand as a

security for any consideration advanced at the time.
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is clearlj asserted.''- In Kentucky, the same principle, under
tlie modifications it has subsequently undergone in England,

seems to have been adopted ; for after an absolute bill of sale,

if the property remains in the possession of the vendor, it is

held to be fraudulent
; (1) and yet, when such possession is

not inconsistent with the sale, the fraud becomes a matter of

fact for a jury.^ Afterwards, in Walsh v. Medley,'' the milder

doctrine was declared, that a transfer of chattels by deed,

without any change of possession, was not^er se fraud, but

only a matter of inference for a jury."*

In Pennsylvania, the English doctrine is adopted and fol-

lowed in its fullest extent. The general principle is expli-

citly and emphatically recognised, that on an absolute sale or

assignment of chattels, possession must accompany and fol-

low the deed, and vest exclusively in the vendee, or it is

* Ragan V. Kennedy, 1 !rcnn.iJep. 91. Since that decision, it has been declared,

in Callen t. Thompson, 3 Terger, i15, and in Maney v. KjUongh, 1 Terger, 440,

and again in Mitchell v. Beale, ib. 142, that possession remaining with the vendor

after an absolute sale, or with the grantor or moi-tgagor in deeds of trust and mort-

gages, after the time of payment, isprimafacie evidence of fraud, but the presump-

tion may be repelled by proo£ It was further held, that the retaining of possession

by mortgagor of personal property before the day of payment, is not prima facie

evidencs of fraud, because it is understood to be a tacit or presumed agreement

that the mortgagor should retain possession. See, also, infra, p. 526, note o.

•> Baylor t. Smithers, 1 LitteWs Rep. 112. Goldsbury v. May, 1 Litt. Rep. 256.

Hundley v. Webb, 3 J.J. Marshall, 643.

« 1 Dana's Ken. Rep. 269.

^ Again, in Brummel v. Stockton, 3 Dands Ken. Rep. 134, and Laughlin v.

Ferguson, 6 ibid. 11*7, the rule is laid down strictly, that on an absolute sale of

movable property, possession must go with the title, or the sale will be per se

void as to the creditors and subsequent purchasers, notwithstanding any agreement,

however fair, that the seller may retain possession. And such seems to be the law

in Missouri. Sibley v. Hood, 3 Missouri Rep. 290. Foster v. Wallace, 2 ih. 231

;

and as laid down in Georgia, in Howland v. Dews, R. M. Charltoris Rep. 386.

The rule in Kentucky applies only to sales by private voluntary contract, and not

to sales on execution, where the simple retention of possession by the debtor is not

necessarily fraudulent ; nor to sales upon a mortgage condition, provided the condi-

tion be inserted and the deed recorded. 6 Dana, 120. Vernon v. Morton, 8 ib.

253. Swigert v. Thomas, 7 ib. 222. The rule that possession must go with the

deed, does not apply in Kentucky to mortgages and deeds of trust, which are re-

quired to be recorded. 5 lAUell, 243. 1 /. /. Marshall, 282. 3 Id. 453. 3 Dana,

204. \& Feteri Rep. 112.

(1) WaUer v. Cralle, 8R Mon. R. li.



Leo. XXXIX.] OF PERSONAL PROPERTY. 685

fraudulent in law, though there be no fraud in fact.^ As be-

tween the vendor and vendee, the property will belong to the

vendee ; but the sale without delivery is void as to creditors

;

and if the vendor sells and delivers it to a hona fide pur-

chaser, without notice, the purchaser will hold against the

original vendee.'' As an exception to the general rule, it is

admitted that goods may, after they have been levied

upon, or after a fair purchase of them at a sale *on *623

execution, be safely left in the possession of the de-

fendant, without a necessary inference of fraud ; though the

exception in the case of a levy merely, was afterwards re-

stricted to household furniture. <= Delivery of the goods is held

to be as requisite in the case of a mortgage of goods, as of

an absolute sale of goods under the statutes of 13 and 27

Eliz.; and merely stating on the face of the deed that pos-

session was to be retained, is not sufficient to take the case out

of the statute, even in the case of a mortgage of goods

;

and the transaction has been adjudged to be fraudulent ])er se,

and void against a subsequent hona fide purchaser without

notice.'! The just policy and legal solidity of the rule that

holds all such deeds of chattels fraudulent in law, were as-

serted in the case to which I have last alluded, with dis-

tinguished ability and eifect. The retention of possession

must not only be a part of the contract, but it must appear

to be for a purpose, fair, honest and necessary, or conducive

to some fair object in view. Appearances must not only

• Young V. M'Clure, 2 Watts <£ Sere/. 147.

Dawes v. Cope, 4 Binney's Rep. 258. Babb v. ClemsoD, 10 Serg. & Rawle,

419. Shaw V. Levy, 17 ibid. 99. Hower v. Geesman, ibid. 251. Streeper v.

Echart, 2 Wharton, 302. Hoofsmith v. Cope, 6 Wharton, 53. A constructiTO,

symbolical or temporary delivery of personal property, is not sufficient to change

the ownership as to creditors. There must be actual delivery at the time, and a

continuing possession. McBride v. McClelland, 6 Watts & Serg. 94, By statute

of Penn.^ylvania of 14th June, 1836, and the construction given to it, an assignee,

under a voluntary deed of assignment for the benefit of creditors, may suffer the

goods to remain in possession of the assignor for thirty days, without subjecting

them to an execution of a creditor of assignor. This delay is to afford time to

comply with the requisitions of the statute.

« Levy V. Wallis, 4 Ball. Rep. 163. Waters v. McClellan, ibid. 208. Chancellor

T. Phillips, ibid. 213. Myers v. Harvey, 2 Fenn. Rep. 478.

* Clow T. Woods, 4 Serg. <jc Rawle, 275. Welsh v. Hayden, 1 Perm. Rep. 67.

S.P.
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agree with the real state of things, but the real state of things

must be honest and consistent with public policy. Such

were the cases of Bueknel t. JSoiston, and Cadogcm v. Xen'
net. Where the motive of the sale is the security of the

vendee, and the vendor is permitted to retain the visible

ownership for the convenience of the parties, it is a fraud,

though the arrangement be inserted in the deed or mort-

gage. The policy of the law will not permit the owner of

personal property to create an interest in another, either by
mortgage or absolute sale, and still continue to be the visible

owner. The law will not stay to inquire whether there was

actual fraud or not, and will infer it at all events ; for it is

against sound policy to suffer the vendor to remain in pos-

session, whether an agreement to that effect be or be not ex-

pressed in the deed. It necessarily creates a secret incum-

brance as to personal property, when, to the world,

*524 the vendor *or mortgagor appears to be the owner,

and he gains credit as such, and is enabled to practice

deceit upon mankind. If the possession be withheld pur-

suant to the terms of the agreement, some good reason for it,

beyond the convenience of the parties, must appear; and the

parties must leave nothing unperformed within their power,

to secure third persons from the consequences of the appa-

rent ownership of the vendor. If it be the sale or mortgage

of articles undergoing a process of manufacture, to be de-

livered when finished, or of various other goods and chattels,

and possession can properly be retained, there ought to be a

specific inventory of the articles, so as to apprise creditors of

what the conveyance covered, and to prevent the vendor

from changing and covering property to any extent by dex-

terity and fraud.

The Supreme Court of Pennsylvania have regretted, that

even in tlie excepted case of household furniture, the goods

seized on execution may be left in the hands of the defend-

ants. This was contrary to the common law, which would

not endure the levying on goods only as a security,^ and

wis^y gave a subsequent execution creditor the preference,

if goods levied on by execution were suffered to remain in

" Bradley v. Wyndham, 1 Wih. Rep. 44.
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the hands of the defendant. The exception of household fur-

niture has notoriously occasioned collusion and fraud, and
been productive of gross abuse. The levy was a very imper-

fect notice to third persons."^

*The same doctrine has been declared to be the law *525

in Illinois, New-Jersey, Connecticut and Yermont.

Delivery of possession, in the case of a sale or mortgage of

chattels, is held to be necessary whenever it be practicable

;

and to permit the goods to remain in the hands of the ven-

dor is declared to be an extraordinary exception to the usual

com-se of dealing, and requires a satisfactory explanation.

There must be an actual and not a colourable change of pos-

session. The leading decisions, in England and in this coun-

try, in favour of the legal inference of fraud in such cases,

are referred to, and the conclusion adopted, that on a sale or

mortgage of goods, an agreement, either in or out of the deed,

that the vendor may keep possession, is, except in special

cases, fraudulent and void, equally against creditors and lona

fids purchasers.'*

* Cowden v. Brady, 8 Serg. & Raide, 510. Dean v. Patton, 13 ihid. 345. In

Baraes v. Bittington, 1 Wash. Cir. Rep. 38, Judge Washington held, that household

furniture did not properly form an exception to the general rule ; that if the goods

be levied on under &fi,fa., and left in the possession of the defendant for any length

of time, no lien attached by the levy, as against subsequent executions or pui-chasers.

The rule, as it was afterwards declared in Berry v. Smith, 3 ihid. 60, does not re-

quire the officer to remove the goods or sell them immediately, provided he does it

in a reasonable time, and does not leave the debtor in the mean time -with the

power to deal with the property as owner. So in Wood v. Van Arsdale, 3 RaioUs

Rep. 401, it was held, that the sheriff was only bound to take possession of goods

levied on execution, within a reasonable time ; but if on a levy he be directed by

the plaintiff to stay further proceedings until further order, and the object be

security for the debt, the lien created by the levy is discharged. Commonwealth

V. Stremback, 3 Raid(fs Rep. 341. In North Carolina the same general doctrine

prevails, and the sheriff who seizes goods and chattels on execution must take

possession, or by some notorious act divest the debtor's possession and use of them,

or he will lose his preference over a subsequent seizure, unless the leaving the goods

in the debtor's possession be accounted for, as in the case of a growing crop, or an

article in the course of being manufactured, or the like. Roberts v. Scales, 1 Battle,

88. S. C. 1 Iredell's Law Rep. 88. In South Carolina the courts do not follow the

rule in most of the other states, that a senior execution creditor will lose his lien as

against a junior creditor, by inactivity. Local considerations have led to this policy.

Adair v. M'Daniel <fc Oornwell, 1 Bailey's Rep. 158.

i" Thornton v. Davenport, 1 Scaminon's Rep. 296. In this Illinois case the true

doctrine is laid down with precision. All conveyances, it is held, of goods and
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*526 *In these American decisions, the stem conclusions

of the doctrine, that fraud in the given case is an in-

chattels, where the possession is permitted to remain with the donor or vendor, are

fraudulent per se, and void as to creditors and purchasers, unless the retaining of

possession be consistent with the deed: where the transaction is 6o?io_^&, and from

the nature and provisions of the deed, the possession is to remain with the vendor,

that possession being consistent with the deed, does not avoid it ; and therefore

mortgages, marriage settlements and limitations over of chattels, are valid without

transfer of possession, if the transfer be bona fide, and the possession remain with

the person according to the deed. But an absolute sale of personal property, and
the possession remaining with the vendor, is void as to creditors and purchasers,

even though authorized by the terms of the bill of sale. (1) The opinion of one of

the judges in that case went to the whole length of the salutary doctrine, that the

mortgagee or vendee taking a bill of sale for security, must take possession, even

though the arrangement in the deed or mortgage be different, because the policy

of the law will not permit the owner of personal property to create an interest in

another, either by mortgage or absolute sale, and still continue to be the visible

owner. Chumar v. Wood, 1 Ralsted's Rep. 155. Patton v. Smith, 5 Conn. Rep.

196. Swift V. Thompson, 9 ibid. 63. Toby v. Reed, 9 ibid. 216. Mills v. Camp,

14 ibid. 219. Osborne v. Tuller, id. 529. But in New-Jersey, the subject has been

since fully discussed, and a rule of a more qualified character declared. In Ster-

ling V. Van Cleve, 1 Halsteds Rep. 285, it was held,' after an elaborate view of the

subject, that a mere agreement by the creditor to delay the sale of a debtor's

goods, levied on by execution, was not, of itself, evidence of fraud. There must

be some proof of actual fraud to subject a prior execution to postponement. If

the plaintiff suffers the goods levied on by execution to remain with the debtor for

a specific time, on his agreeing to pay a rent therefor, equivalent to keeping the

goods of the same value and in good order, it is not a fraud upon a subsequent

execution creditor, and will not postpone the prior execution. See, also, in Bank

of New-Brunswick v. Hassert, Saxton's 2f, J. Chan. Rep. 1 , Cumberland Bank v.

Hann, 4 Harrison's N. J. Rep. 166, a more relaxed indulgence in leaving goods

seized on execution with the defendant, if done in good faith. In Vermont it was
held, that in ordinary cases of sales of personal property, if the vendor retains pos-

session, the sale is fraudulent and void as to creditors. Bona fide sales by sheriffs

were an exception. Boardman v. Keeler, 1 Aiken's Ver. Rep. 158. Mott v.

M'Neil, 1 ibid. 162. In Weeks v. Wood, 2 ibid. 64, the same conclusion was

adopted, after a full review of the authorities on each side of the question ; and it

was declared, that in the sale of chattels, if the conveyance be absolute, the want

of a change of possession was not merely prima facie evidence of fraud, but a cir-

cumstance per se which rendered the transaction fraudulent and void ; and no stipu-

lation in the contract, that the vendor should retain possession, would take the case

out of the rule, ii from the nature of the transaction, the sale was absolute, and

possession could accompany it. So, again, in Fletcher v. Howard, 2 Aiken's Ver.

Rep. 115, it was decided to be essential to a pledge, as well as to a sale of personal

chattels, that it be accompanied with delivery of possession as against third persons

;

(1) Ehines v. Btiolps, 3 GUm. S. 455.
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ference of law, are asserted not only in a tone equally explicit

and decided as in the English cases in the age of Mansfield

and BuUer, but with much greater precision and more
powerful and convincing argument. There is another series

of decisions, however, which have, under sanction, established

a more lax and popular doctrine.

In North Carolina, it is held, that whether a deed be frau-

dulent or otherwise, from the want of possession in the vendee,

or within the operation of the statute of 13 Eliz. ch. 5, was a

question of fact, and not of law.'' The supreme court of that

state, in a more recent case,'' carried the relaxation of the

English rule to a great extent. A bill of sale of a horse was
absolute on its face, but taken as a security for a debt, and
possession was left with the vendor. The property, after be-

ing kept by the debtor for six years, was seized on execution

by another creditor ; and the court decided that such a trans-

action was only presumptive evidence of fraud for a jury
;

and that if the pawnee takes a delivery, and yet immediately re-delivers the thing

pledged to the former owner, or permits it to go back into his possession, the

special property created by the bailment is deterinined and gone. The same

doctrine was followed out in Beattie v. Robin, 2 Vermojit Rep. 181 ; and it was

declared, that unless a purchase be followed by a visible change of possession, the

property will continue liable to the creditors of the vendor. Judd & Harris, v.

LangdoD, 5 Vermont Rep. 231. Baylies, J., ibid. 531. S. P. In Farasworth v.

Shepard, 6 Vermont Rep. 621, the Supreme Court of Vermont adhered to their

former decisions with great resolutio;], and declared that a sale of personal pro-

perty, unaccompanied with a change of possession, was joer se fraudulent as against

the creditors of the vendor. " This still remains," said Mattock, J., " the settled law

of the land ; and although some learned gentlemen of the law have supposed that

the court would eventually retrace their steps, as the courts in some of the neigh-

boui'ing states have done, that is, leave that as a badge of fraud to a jury, yet we
are not disposed to recede a jot, nor to advance a whit, but to remain stationary upon

this, in other governments, vexed question, so as to give this branch of the law, at

least, the qiiality of uniformity." I think this decision reflects the highest honour

upon the firmness of the court, and it is a consoling example of the triumph of the

conservative principle in our jurisprudence. How long the court will be able to

stand on that ground is another question. (1) Wilson v. Hooper, 12 Vennont Rep.

653. S. P.

» Vick V. Kegs, 2 Haywood's Rep. 126. Faulkner v. Perkins, ibid. 224. Smith

V. Neil, 1 Hawk's Rep. 341. Trotter v. Howard, ibid. 320,

•> Howell V. Elliot, 1826, 1 Badge. & Dev. 76.

(1) The cojirta manifest no disposition to recede from tlieir position. Mills y. "Warner, 19 Yt.

B. 609.

YoL. n. M
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and as thej had found no fraud in the fact, the verdict was
sustained.»(1)

* Iq 1830, provision was made by law, in North Carolina, for the registry of

deeds of trust or mortgage of chattels ; and they were not to be valid in law, as

against creditors or purchasers for a valuable consideration, without such registry.

This will prevent the inconvenience of the antecedent doctrine. There were also

statutes in 1784, 1801 and 1820, providing for the reglstiy of bills of sale of chat-

tels. In Gregory v. Perkins, 4 Sev. N. G. Rep. 50, it was decided that a deed ab-

solute on its face, but executed upon a parol agreement for redemption, is, in law,

fraudulent and void, as against the creditors of the vendor ; and the registry of it

under the statute did not add to its validity. The object of the registiy act was to

give notice of the existence and extent of incumbrances, as mortgages, deeds or con-

veyances in trust, and the true character of the deed must appear on the record, to

give it protection. In that case, Ch. J. Kuffin observed, that fraud was matter of

law, and a question for the court, but the actual intent was generally concealed,

and was within the province of a jury, and in that sense, fraud is a mixed question.

But when the facts are ascertained, the conclusion is exclusively matter of law.

The English rule prevailed for some time in North Carolina, that possession re-

tained by the yendor, was per se fraudulent. (2) But it admitted of so many ex-

ceptions proper for the jury, as to the intents, that the rule itself hardly remained
;

and the court finally resorted, as has been done in New-York, to the plain rule of

leaving to the jury the possession, as a fact and ground of presumption, under all

the circumstances, whether or not there was a secret trust and a fraudulent intent

without, however, intending to leave it to the jury to follow their own uncertain

judgment, when the ascertained facts would, injudgment of law, amouut to a fraudu-

lent intent. Decisions so guardedly and firmly expressed, are exceedingly consoling

and valuable. The case of Leadman v. Harris, 3 Dev. Sep. 146, contained the

same sound doctrine. So in Wi Ison v. Hensley, 4 Iredell's N. C. Rep., where a levy

had been made on execution of personal property, and possession immediately re-

stored to the defendant, a levy by another ofiicer on a subsequent execution was

preferred. The doctrine in Tennessee and Alabama is, that on a sale of goods by

deed, absolute on its face, without possession accompanying the de^d, it is only

primafacie evidence of fraud, and not fraudulent p«r s<;.(3) Callen v. Thompson,

3 Yerger's Rep. 415. Darwin v. Handley, iiW. 502. See, also, the case of Maney
V. Killough, supra, p. 522, note d. Blocker v. Burness, 2 Ala. Rep. N. S. 354.

This eeems also to be the rule in Mississippi, Carter v. Graves, 6 Howard R. 1.

And in Kentucky the courts go so far as to hold, that possession of goods by a

moiigagor is not only not fraudulent per se, but in many, and perhaps in most

cases, not even evidence of fraud in fact. 2 Dana's Ken. Rep. 204. In Missouri, on

the other hand, the principle which seems to be declared in the case of King v.

Bailey, 6 Missouri Rep. 615, is, that possession of personal properly by the vendor,

(1) In Mississippi and Arkansas, possession of personal property by the vendor is prima

/oci«eTidenee of fraud only. Comstock v. Eayford, 12 5. cfc Jf. i2. 869. Field v. Simeo, 2 .Bn^.

jR. 269. Cocke V. Chapman, i(f.- 197. But it is otherwise in io«i«aana by the Code. Jorda v.

Lewis, 1 La. Ann. H. 59.

(2) If the sale be fraudulent, it is still adsolutely void. Flynn v. Williams, T Ind, li. 32.

(3) Continuance in poSfeession of chattels after a sale at public auction is not prima faoie

fraudulent. Abney v. Kingsland, 10.4?o. iJ. 855.
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In New-York, the current language of the court originally

waa,a that the non-delivery of goods at the time of the sale or

mortgage, was only primafacie evidence of fraud, and a cir-

cumstance which admitted ofexplanation. But in Stur-

tevant v. Ballafrd^ the subject received a more *full *527

and deliberate consideration, and the English and
American authorities were extensively reviewed ; and it was
decided, that on a bill of sale of goods, partly for cash and

partly to satisfy a debt, with an agreement in the instrument

that the vendor was to retain the use and occupation of the

goods for the term of three months, the goods were liable to

the intervening execution of a judgment creditor. It was
considered to be a settled principle of law, that if the vendor

be permitted to retain possession in the case of an absolute

bill of sale of chattels, it was an act of fraud in law as against

creditors ; and that though the agreement appear on the face

of the deed, it would be equally so, unless some good motive

was at the same time shown. The rule applied equally to

conditional as well as absolute sales, unless the intent of the

parties in creating the condition was sound and legal. Fraud
was the judgment of law on facts and intents, and it was a

question of law when there was no dispute about the facts."

The result of the investigation was, that a voluntary sale of

chattels, with an agreement, in or out of the deed, that the

vendor may keep possession, is, except in special cases and
for special reasons, to be shown to and approved of by the

court, fraildulent and void as against creditors.

This decision we supposed to have established, on sound

foundations, the rule of law in ]N"ew-York, so far as that rule

depended upon the judgment of the supreme court. But
though the decision has been cited and approved of in other

states, iJ it was doomed to hare a very transient influence on

after a sale, either absolute or conditional, is fraudulent and void in Jaw, as against

creditors prior or subsequent.

' BaiTow V. Paxton, 5 Johns. Rep, 258. Beal v. Guernsey, 8 ibid. 452.

^ 9 Johns. Rep. 3.S7.

" Fraud is a question of law on facts and intents. Lord Coke, 2 Bulst. 226.

Lord Mansfield, 1 Burr. Hi. BuUer, J., 2 Term, 596. Lord EUenborough, 9

JEast, 64.

^ 5 Serg. & Rawle, 285. 5 Conn. Rep, 200. I Aiken, 158. 162. 2 Dev. 64. 6

Vermont Rep. 521.
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its 0-wii tribimal. In Ludlow v. Hurd,^ the chief justice left

it as a debatable point, whether the retaining possession of

chattels by the vendor, after an absolute sale of them, was

*p«o facto fraudulent, or only a badge of fraud for the

consideration of a jury ; and in Bissell v. Sophins,^

*628 *the doctrine of the case oi Sturtevant v. Ballard was

entirely subverted, and it was adjudged that posses-

sion continuing in the vendor was ovAyprimafade evidence

of fraud, andmight be explained. But in Divver v. M'-Laugh-

14m,'' it was held, that a mortgage of goods, in a case in which

the mortgagor was suffered to continue in possession, and to

act as owner for two years and a half after the mortgage had

become absolute, was fraudulent in law, and void as to credit-

ors, however honest the intention of the parties might have

been. This was, in some degree, reinstating the earlier doc-

trine, and a recognition of the principle declared in

*529 Sturtevant v. Ballard j *and the decision is deemed
to be sound and salutary. "i

» 19 Johns. Bep. 221.

• 3 Cowen's Rep. 166.

"= 2 WendelFs Rep. 596. Collins v. Brush, 9 WmdelVa Rep. 198. S, P.

^ The New- York Revised Statutes hare put this Tc-xatious question at rest in

this state, as to the effect of the non-delivery of goods on sale or assigniiK-nt, by

way of mortgage, or upon condition, by declaring that unle-s the sale or assign-

ment be accompanied by an immediate delivery, and be followed by an actual and

continued change of possession, it shall he jireivrntd to be fronduleiit and void as

against the creditors of the vendor, or person making the assignment, and against

subsequent purchasers in good faith ; and shall be conclusive evidence offrauds un-

less it shall be made to appear, on the part of the persons claiming under such sale

or assignment, that the same was made in good faith and icithout any intent to

defraud. AH persons who shall be creditoi's, while the goods remain in the possession

or under the control of the vendor or assignor, are embraced in the provision ; but

it does not apply to contracts of bottomry or respondentia, nor to assignments or

hypothecations of vessels or goods at sea, or in foreign ports. jV. Y. Revised

StattUes, vol. ii. p. 136. sees. 5, 6, 1. It is fuilher declared, that the question of

fraudulent intent, in all cases of iraudulent conveyances and contracts relative to

real and personal property, shall be deemed a question offact and not of law ; and

no conveyance or charge is to be adjudged -fraudulent, as against creditors or pur-

chasers, solely on the ground that it was not founded on a valuable consideration.

The title of a purchaser for a valuable consideration is not to be affected or im-

paired by any of the provisions, unless he had previous notice of the fraudulent in-

tent of the grantor, or of the fraud .a-endering void the title of such grantor.

Ibid. 137, sees 4, 5. Though fraud in those cases is declared to be a ques

tion of fact, and a court of equity is competent to pronounce upon it^ yet, if
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The Supreme Court of Massachusetts has, in several cases,^

laid down and established the doctrine, that possession of

the case be brought to hearing upon bill and answer, and the latter denies

the fraudulent intent, the court will require such facts as are per se conclusive evi-

dence of fraud. It will overlook the mere indicia of fraud, for the complainant

should have put the cause at issue, and have given the defendant an opportunity to

explain by proof the suspicious circumstances. Cunningham v. Freeborn, 11 Wen-

dell's Rep. 240. The doctrine now established is evidently as high toned as any

that the courts ofjustice in this country can, by a permanent practice, sustain ; and

it contains this inherent and redeeming energy, that the fact of withholding pos-

session raises the presumption of fraud, and the burden of destroying that presump-

tion is thrown on the vendee or mortgagee, who suflfers the possession to remain

unchanged.

The courts of Kew-Tork have since given increased energy to the statute pro-

visions against fraudulent sales. Thus, in Doane v. Eddy, 16 Wendell, 523, and

Randall v. Cook, 17 ibid. 53, it was considered, that under the Revised Statutes,

the distinction between an absolute sale and a mortgage ofgoods was abolished, and

that on a sale or mortgage of goods, actual and continued change of possession was

indispensable, unless the contrary be satisfactorily explained by some good and

sufficient reason, even though the conveyance was made in good faith, and without

any intent to defraud. So, in Butler v. Stoddard, 1 Paige, 163, the chancellor

held, that if an insolvent debtor assigns his property in trust for the benefit of cred-

itors, and without any actual change of possession, and the assignee leaves the goods

in store, in the possession of the assignor as his agent, to be sold in the ordinary

course by retail, instead of disposing of them at once without any unreasonable

delay, and fairly by auction, and distributing the proceeds, the assignment becomes

fraudulent and void as to creditors. The assignment ought to be accompanied with

an actual and continued change of possession, and not merely a nominal and construct-

ive change, for the latter is not a change within the meaning ofthe statute on the sub-

ject. This decree was affirmed on appeal, 20 Wendell, 507. So again, in Stevens v

.

Fisher, 19 Wendell's Rep. 181, the supreme court set aside a verdict, and awarded

a new trial, when the jury disregarded the charge of the judge, and supported a

sale of goods unaccompanied by an immediate delivery, and not followed by any

actual and continued change of possession, and when no satisfactory explanation

was given why the requirements of the statute were not complied with. It was held

to be a verdict against both the law and the fact. These were infallible and legal

indicia of fraud on the face of the transaction. It was nakedly fraudulent, and the

court very properly held, that they could not permit the law to be so disregarded.

But see Smith &, Hoe v. Acker, 23 Wend. 653, a great relaxation of the preceding

doctrine ; and it was held by a majority of the court of errors, in accordance with

the received doctrine in the Revised Statutes of N. Y., that a mortgage of chattels,

' Brooks V. Powers, 15 Mass. Rep. 244. Bartlett v. Williams, 1 Pick. Rep. 288.

Holmes v. Crane, 2 ibid. 607. Wheeler v. Train, 3 ibid. 255. Ward v. Sumner, 6

ibid. 59. Shumway v. Rutter, 7 ibid. 56. 8 Ibid. 443. S. C. Adams v. Wheeler,

10«iidl99. Harden V. Babcock, 2 J/«tea{/"s Rep.%^. Briggs v. Parkman, iJjrf.

258.
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chattels by the vendor or mortgagor, after a sale or mortgage
of the same, is not, as it regards creditors, fraud ;per se, but

unaccompanied by an immediate delivciy, and not followed by an actual and con-

tinued change of poeseasion, was not void, provided it was made to appear afBrma-

tively on the part of the moj-tgagor that the same was made in good faith, and

without any intent to defraud purchasers or creditors—and that the question of

intent was a matter of fact for a jury.

In White v. Cole, 24 Wendell's Rep. 116, this very vexatious subject of the

Bale or mortgage of chattels without delivery, was again extensively discussed,

and the most consei'vative and wholesome principles of law applicable to the

case, enforced in the opinion of the court, delivered by Mr. Justice Cowen. A
vessel on Lake Ontario was mortgaged for a precedent debt, while absent on a

voyage up the lakes. When she returned into port, possession was not forthwith

taken, as it might have been, by the mortgagee ; and after her return, and before

deliveiy, an execution was levied upon the vessel, under a judgment in favour

of a tbu'd party. The court held, that as against the purchaser under the exe-

cution, the mortgage was void, withm the 5th section of the statute mentioned in

the beginning of this note. The absence of the vessel excused the non-delivery in

the fii'st instance, and until her return in port, and no longer. The exceptions

in the 'Zth section of the statute, relative to bottomry and respondentia, conti'acts

and hypothecations of vessels or goods at sea, or in foreign ports, were of a nauti-

cal character, and did not apply to mortgages of personal property, in their

ordinary sense, as applicable to commerce on land or on the lakes. Though the

purchaser, at the sheriff's sale, knew of the mortgage, it was no objection to his

title. Though the debt was fair, the mortgage honafide, and the mortgagor kept

possession with the mortgagee's consent, and to facilitate his business, it did not

help the case. It was a case tending to fraud and deceit ; and the moi-tgagee, in

order to preserve his preference, was bound to take possession of the vessel as

soon as possible after her arrival in port. The rule requiring a change of posses-

sion would be impaired and frustrated by multiplying exceptions and evasive

excuses. No excuse is valid not founded on real necessity. There is no question

for a jury when no satisfactory explanation is ofiFei'ed in proof why delivery was
not made. The evidence as to the bona fides of the case must be pertinent, or the

court is bound to reject it, as it is bound to reject all irrelevant testimony. Evi-

dence of general moral character of the parties would not be relevant. A good

consideration, or particular convenience, is no excuse. Charity, domestic affection,

business or religious purposes, are not pertineqt or legal proof to overturn the pre-

sumption of fraud, when possession is retained. This decision, I should think, was
well calculated, in its diffusible influences, to protect the rights of creditors from a

thousand machinations and schemes to cover property from lawful executions. The
doctrine of this case is in harmony with the principles of the decision in the case of

Sturtevant v. Ballard, in 1812. But, alas ! how fluctuating and precarious have

been the decisions on this vexed question! The Supreme Court of New-York, in

Butler V. Van Wyck, 1 Hill's Rep. 438, decided, that if a mortgage of chattel was

given for a true debt, the question of fraud, as to creditors, arising from continued

possession in the mortgagor, must be submitted to a jury, whether such possession

be satisfactorily explained or not. The rule was deemed to be the same where a

like question is raised upon a bill of sale, absolute on its face. The court, in the
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only prima facie evidence of fraud, and which *may *530

be explained by proof. A debtor may mortgage or

make an absolute sale of goods hona fide, and for a valuable

consideration, but under an agreement to retain possession

for a given time, and it would only be presumptive evidence

of fraud, susceptible of explanation, and good, except as

opinion delivered by Mr. Justice Cowen, abandoned all the former adjudged doc-

trines on the subject, on the authority of the case of Smith v. Acker, decided in the

court of errors. Judge Bronson dissented from the judgment of the court, and sus-

tained the former doctrines of the court, and was for confining the decision in Smith

V. Acker, to the parties in that case, and held that it was not to be followed as a

precedent in the destruction of the statute and common law of the land, as declared

and settled for centuries past. And as the senator who gave the opinion of the

court in Smith v. Acker, admitted, that his vote " would directly conflict with the

whole course of decisions of the supreme court upon the principal question," Judge

Bronson did not consider it as entitled to any weight as a precedent. In Prentiss

V. Slack, 1 Hill's Rep. 421, the court went even further, and held that the jui-y might

" allow almost any excuse for the vendor continuing in possession," and the court

had no power to set aside the verdict, because of the insufficiency of the excuse.

And lastly, in Cole v. White, 26 Wendell, 511, the judgment of the supreme court>

in White v. Cole, was reversed in the court of errors, and the doctrine of the case

of Smith V. Acker reinstated. Mr. Verplauck, as a member of the court of errors,

gave a, learned and powerful opinion in support of the directions in the TS. T.

Revised Statutes on this subject. So again, in Hanford v. Archer, 4 Hill's Rep.

2*71, the same question was elaborately and animatedly discussed in the Kew-York

court of errors, and the decision in Smith & Hoe v. Acker re-established; and it

may now be considered aa finally settled in the jurisprudence of New-York, and as

the true doctrine of the Revised Statutes, that leaving the possession of chattels on

sale, or mortgage, or assignment, in the hands of the vendor, or mortgagor, or

assignor, is only presumptive evidence of fraud, and it rests with the defendant to

rebut that presumption as a matter of fact, by showing proof of good faith, and an

honest debt, and an absence of an intent to defraud. The doctrine of the supreme

court was, that there must appear to have been good and sufficient reasons, or

some satisfactory excuse, for non-delivery at the time, and that the presumption of

fraud cannot be rebutted merely by proving good faith and absence of a fraudu-

lent intent. Tlie old doctrine was, that non-deliveiy, except in special cases, was

fraudulent, and an inference of law for the court. The doctrine now finally settled

in the senate is, that the whole is a question of fact for a jury. The chancellor

(
Walworth) and the supreme court have struggled nobly to maintain what I be-

lieve to be the only safe and salutary principle requisite to protect creditors and

bar fraud. The senate have established, upon the letter of the Revised Statutes,

the more lax and latitudiuary doctrine, which places the most common and most

complex dispositions of property, as between debtor and creditor, at the variable

disposition of a jury. It has been since decided, in Vance v. Phillips, 6 Hill, 433,

that the question of fraud, however clear, must be submitted to the jury
;
yet if the

jury find against the evidence, the court will set aside the verdict and grant a new

trial, as in other cases.
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against an intervening attachment or sale before any actual

delivery takes place. The Supreme Court of New-Hamp-
shire has also established the same rules of law on this sub-

ject as those recently declared in Massachusetts and. Ifew-

Tork, and has vindicated its opinion in an able manner. * It

insists that the principal cases in England and this country,

on the other side, are borne do\|n by the current of opposite

authority. ' The position that devolves the question of fraud

upon the court, requires the opinion to be formed on a single

circumstance, and admits no explanation. The other posi-

tion, which refers the question of fraud to a jury, looks to the

whole transaction, and admits of every honest apology and

explanation. If the vendor or mortgagor retains possession,

no person suffei-s, imless a new credit be given, or an old one

be extended, under the mistaken belief that the property re-

mained unsold. The few cases of that kind which may hap-

pen, ought not to introduce so stem a rule as to make such

conveyances void against every description of creditors. In

Cdburn v. Pickering^ and which is held to be a leading case

in j^ew-Hampshire, the subject was again thoroughly dis-

cussed ; and it was held, that if the vendor of chattels retained

possession after an absolute sale, it was always prima facie,

and if unexplained by the vendee, conclusive evidence of a

secret trust, which was fraudulent in respect to creditors.

Whether there was such a trust was deemed a question of

fact ; but if admitted or proved, the fraud was an inference

of law. This was recurring back, in a great degree, to the

simplicity and energy of the old rule, requiring delivery of

possession in cases of sales of goods and mortgages ofgoods, as

the natural order of dealing in such cases, and the only

*531 *effectual security against secret and fraudulent trusts."^

• Haven v. Low, 2 N. H. Rep. 13.

• Z N. H. Rep. 415. But in Ash v. Savage, 5 N. H. Rep. 545, it was adjudged,

that possession was not essential to the validity of a mortgage of goodf, and that

retaining possession by the mortgagor was not, of itself, evidence of fraud. In

Clark V. Moore, 10 N. U. Rep. 239, the court adhered to the rule established in

Oobnm v. Pickering.

" In 1832, the legislatures of Massachusetts and New-Hatnpshire passed acts,

declaring that no mortgage of personal property thereafter made, should be valid

except as to the parties, unless possession be delivered to, and retained by the

mortgagee, or unless the mortgage be recorded in the clerk's office of the town
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In the state of Maine, on tlie other hand, the Massachusetts

doctrine is adopted and followed.''

where the mortgagor resides. See, also, Massaehunelts Revised Statutes, part 2. tit.

6. ch. 74. sec. 6, and Smith v. Moore,- 11 N. H. Rep. 55. id. 285. It is held, that

the recording of the mortgage is equivalent to an actual delivery of the property.

Forbes v. Parker, 16 Pick. 462. Bullock v. Williams, ib. 33. See, also, supra, p.

494. S. P. The continuance of the mortgagor's possession, even after the mortgage

has become absolute, is not per se a fraud, and only evidence of it. Shurtleff v.

Willard, 19 Pich. Rep. 202. In New-York, also, in 1833, {Laws N. Y. sess. 56. cb.

2'79,) provision -was made by law for filing in the town clerk's office, as matter of

public record, mortgages of chattels ; and every such mortgage, unless the same or a

true copy thereof be filed, or be accompanied by immediate delivery, and followed

by an actual and continued change of possession, was declared to be void as against

subsequent purchasers and mortgagees in good faith. (1) In Lee v. Huntoon, 1

Hoffman's Ch. Rep. 448, the Assistant Vice Chancellor was of opinion, that under

the N. Y. act of 1833, ch. 279, if a mortgage of personal property be duly recorded,

a change of possession need not be made. But if the mortgage be not filed, there

must be an actual change of possession. Camp v. Camp, 2 Hill's Rep. 628. There

was a statute of a general assembly of the colony of New-York, of April 3d, 1775,

requiring the like registry of bills of sales of chattels, not exceeding in value lOOZ.,

and given by way of mortgage ; and it is a little singular that such an ordinary

and pacific provision should have been one of the last acts ever passed by the

colonial legislature of New-York. It was passed in the midst of the tumult of

arms, for the general assembly adjourned on that same third day of April, never to

meet again, as the revolution had then commenced. In Kentucky, by statute,

December 13th, 1820, Feb. 22d, 1837, and Feb. let, 1839, no mortgage or deed of

trust of real or personal estate, is good against a purchaser, for valuable considera-

tion, or against a creditor, unjess it be duly deposited for recording in the county

clerk's office. In Georgia, Tennessee, Indiana and Virginia, mortgages of personal

property are to be proved and recorded like mortgages of land, in order to make
them secure against bona fide creditors and purchasers. Statutes of Georgia, De-

cember 26, 1827. Statutes of Virginia, December, 1792, and February, 1819, and

» Reed v. Jewett, 5 Oreenleaf's Rep. 96. Holbrook v. Baker, 5 ibid. 309. Brin-

ley V. Spring, 7 ibid. 241. Ulmer v. Hills, 8 ibid. 326. In Cutter v. Copeland, 18

Maine Rep. 127, the courts go still further, and hold that the mortgagor may, by an

arrangement with the mortgagee, become the agent of the mortgagee and retain

the possession, without affording even a prima /acie evidence of fraud.

(1) By an act of New-York, passed Maroli 1, 1349, (.Laws 1849, p. 105,) clerks are required to

register mortgages of chattels. This statute does not repeal the statute against fraudulent con-

veyances ; it superadds an additional requisite. Otis v. Sill, 8 Barb. li. 102. This case further

decides that a mortgage or grant of properly not in existence, and to be acquired infuturo, is

void ; or, at most, is merely a contract to assign, to be enforced in equity when the property

shall be acquired.

The act of New-Torfc provides, that if a copy of a mortgage is not filed with the clerk within

the last month of the first year after the original filing of the mortgage, it shall cease to be valid

as against creditors : Held, nevertheless, that a filing of a copy, after the expiration of the year,

protected the mortgagee against a subsequent execution-creditor. Swiftv.Hart, ViBari. B, 530.
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It is greatly to be regretted that the rules of law on so. ma-
terial a point, and one of such constant application, are so

various and so fluctuating in this country. Since the remedy
against the property of the debtor is now almost entirely de-

prived of the auxiliary coercion intended by the arrest and
imprisonment of his person, the creditor's naked claim against

the property ought to receive the most effective support, and

of Indiana, Bevised Statutes, 1SZ8, II. 10. Statutes of Tennessee, 1831. Thestatutc

of Tennessee applies to all bills of sale as well as mortgages and deeds of trust of

real and personal property, all deeds of gift; all powers of attorney eonceniing

the conveyance of real or personal property ; all marriage contracts, and all agree-

ments for the conveyance of real or personal property. In Mississippi, by statute

in 1822, deeds respecting the title to personal property are to be recorded in the

county where the property is; and if it be removed to a different county, to be re-

corded within twelve months ; and if not recorded, they are void as to purchasers

for a valuable consideration without notice, and as to creditors. 1 Smedes d: Mar-
shall, 112. So, in Alabama, deeds of ti-ust, including mortgages of personal pro-

perty, are to be recorded within thirty days, otherwise they are void as against

creditors and subsequent purchasers without notice. But the statute does not

apply to choses in action. Aiken's Dig. 208. p. 5. 4 Alabama B. N. 8. 263. 469-

lu Connecticut, there may be a mortgage of manufacturing machinery, without

the real estate to which it is attached, and the moi'tgage is of course effectual,

though the mortgagor retain possession of the machinery. Such machinery may
also be attached, without being removed and sold on execution. Statutes of Con-

necticut, 1838, pp. 72, 73. The Vermont statute is more stiingent and wholesome,

for it declares that no mortgage of any machinery, used in a fectory, shop or mill, is

good except between the parties, unless possession be delivered to and retained by
the mortgagee. Revised Statutes of Vermont, 1839, p. 317.

In the case of Watson v. Williams, 4 Blackf Ind. Bep. 26, the court, after a clear

and succinct review of the conflicting decisions in England and America, came to the

. conclusion, now so generally prevalent, that the mortgagor's possession of goods

was not conclusive evidence of fraud as to creditors, though the mortgage was

silent as to the point of possession. His possession may be explained by parol

proo^ and shown to be fair and consistent with the contract. The subsequent de-

cision in that court, in Case v. Winshop, ib. 425, rather controls the other, for it

declared that the moi-tgagee of goods was entitled to immediate possession, when

there was nothing in the instrument to gainsay it, and that the sUence of the mort-

gage on that point could not be supplied by parol proof (1)

(1) In Ohio, if the mortgagor of personal property retains possession witli a power of sale, the

mortgage is void against subsequent purchasers and execution creditors. Collins v. Myers, 16

Ohio R. 547. A mortgage of chattels, by its terms permitting the mortgagor to retain posses-

sion, and permitting him to sell and dispose of them as his own, is fraudulent and void in law.

The case of Hoe & Acker was again the subject of discussion by the court Griswold v. Sheldon,

4 Comfit. B. 5S0. Edgell v. Hart, 13 Bari. B. 880. A mortgagee of chattels may assign, for a

valuable consideration, his mortgage, by delivery of the deed without writing. Grain v. Pain, 4
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every rule calculated to prevent the debtor from secreting or

masking property, to be sustained with fortitude and vigour.

There is the same reason for the inflexible stability of the rule

of law, that a vendor of chattels should not, at the expense of

his creditors, sell them, and yet retain the use of them, as

there is for that greatly admired rule of equity, that a trustee

shall not be permitted to buy or speculate in the trust fund

on his own account ; or for that other salutary and fixed

principle, that the voluntary settlement of property shall be

void against existing creditors. Such rules are made to de-

stroy the very temptation to fraud, in cases and modes that

are calculated to invite it, andbecause such transactions may
be grossly fraudulent, and the aggrieved party not able to

show it from the character of private agreements, and the

infirmity of human testimony. However innocent such trans-

actions may be in the given case, they are dangerous as pre-

cedents, and poisonous in their consequences ; and the wise

policy of the law connects disability with the temptation, and

thus endeavours to prevent impositions, which might be inac-

cessible to the eye of the court. If a debtor can sell his per-

sonal property, and yet, by agreement with the vendee, con-

tinue to enjoy it for six years, as in one state, or for sixteen

months, as in another, in defiance of his creditors, who
can set bounds to the term of *enjoyment, or know *532

when and where to bestow credit, or how he is to

make out a case of actual fraud? Fraud, in fact, is reluc-

tantly drawn by a jury, and their sympathies must be over-

come by strong and positive proof, before they will readily

assent to the existence of a fraudulent intent, which is so dif-

ficult to ascertain,, and frequently so painful to infer. i^

* lu 1 Peters^ XI. S. Rep. 386, the Supreme Court of the United States waive

the question, whether the want of possession of the thing sold constitutes per se

a badge of fraud, or is only primafacie a presumption of fraud ; but in the case of

Phettiplace v. Sayles, 4 Mason's Rep. 821, 322, the general doctrine, that non-

delivery in the sale of chattels, and a continuation of possession in the seller, ren-

ders the sale void, is explicitly asserted, as having its foundations in a great public

policy. On the other hand, it has been declared by the same court, in D'Wolf v.

Harris, 4 Mason's Hep. 516, that a bill of sale of a ship and cargo in port is valid,

though possession be not taken, provided it appear to have been given by way of

mortgage. The notes added to Twyn^t Case in Smith's Selection of Leading Oases

in the American edition of the Law Library, N. 8., vol. xxvii., contain a full view



YOO OF PERSONAL PROPERTT. [Part V,

(2.) The validity of voluntary assignments of their property

by insolvent traders and others, has been another and a fruit-

ful topic of discussion. Under a code of bankrupt law, such

assignments giving preferences, are held to be fraudulent, for

they interfere with its regulations and policy.* But where
there is no bankrupt system, these assignments are a sub-

stitute for a commission in bankruptcy, and become like

that, of the nature of an execution for the creditors. A con^

veyance in trust to pay debts is valid, and founded on a va-

luable consideration.'' A debtor pending a suit may assign

to trustees all his effects for the benefit of all his creditors, and

of the decisions, and especially of the American cases in the federal and state courts,

on the great doctrine in Twyne's Case, which ia perhaps the most celebrated case

in the English law, and has given lise to the most protracted and animated discus-

sions. I have endeavoured, in the preceding pages, from p. 515, to give as full a

note of the progress of these discussions as the plan of this work would allow.

* As the Congress of the United States, since the 4th edition of these Com-
mentaries, enacted a banki'upt law, a wide field of inquiiy was openefl, as to the

question of conveyances fraudulent under that new system. The subject is well

discussed, on the basis of English authorities, in the American Jurist for Januaiy,

1843. But the subject ceases to be important, inasmuch as the banknipt act was
repealed March 3d, 1843.

^ Stephenson v. Hayward, Free, in Ch. 310. Dey v. Dunham, 2 /o/mson's Ch.

Rep. 188. Shaw, Ch. J., in Russell v. Woodward, 10 FicTc. Rep. 413. State of

Maryland v. Bank of Maryland, 6 Gill & Johnson, 205. In making assignments of

property, the owner cannot assign part only of one entire debt, without the con-

sent of the debtor ; for that would subject him to distinct demands on one single

contract. Gibson v. Cooke, 20 Fick. 15. Nor does the assignee of a voluntary

assignment for the benefit of creditors, stand in a better situation than the assignor.

Neither he nor the creditors whom he represents are purchasers for a valuable

consideration, without notice, as against prior equitable liens. Haggerty v.

Palmer, 6 Johnson's Ch. Rep. 437. Knowles v. Lord, 4 Wharton, 500. As be-

tween different assignees of a chose in action, the one prior in point of time is pre-

ferred, though no notice be given either to the subsequent assignee or the debtor

;

but notice is requisite to the debtor, aa between him and the first assignee, in

order to protect the latter from payment by the debtor. Muir v. Schenck, 3 Sill,

228. Wood V. Pai-tiidge, 11 Mass. Rep. 488. Notice is, however, requisite under

the Scotch law, (which is there tenned an intimation,) to the debtor, in order to

render the assignment a complete preference as against a subsequent assignee.

Redfeani v. Fenier, 1 Bow's Farl. Cases, 50. So, in Connecticut, an assignment of

debts or choses in action is not valid as against subsequent purchasei's and attach-

ing creditors, without notice of such assignment given to the debtor within a

reasonable time. The rule in New-York is different, and an assignment made in

New-York of a debt due in Connecticut, will be held valid without such notice, on

the principle of the lex loci. 14 Conn. Rep. 141. 583.
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deliver possession, and it -will be valid.=i (1) A debtor in fail-

ing circumstances, by assignment of his estate in trust, and

made in good faith, may prefer one creditor to another, when
no bankrupt or other law prohibiting such preference, and

no legal lien binding on the property assigned, exist. This

is a well settled principle in the English and American law,

and admitted by numerous authorities.'' The assent of the

» Pickstock V. Lyeter, 3 AI. d: Selw. 371. So a conveyance or transfer of goods,

if made by a party in insolvent circumstances, to a creditor, in pursuance of a bona

fide demand by the creditor, is not voluntary witliin the English insolvent act of 1

Geo. IV. Mogg v. Baker, 4 Meeson d: W. 348.

'' Pickstock V. Lyster, 3 Afaule d; Selw. 311. The King v. Watson, 3 Price's

Excli. Rep. 6. Wilt v. Franklin, 1 Binney's Rep. 502. Hendricks v. Robinson, 2

Johns. Ch. Rep. 307, 308. Stevens v. Bell, 6 Mass. Rep. 339. NicoU v. Mumford,

2 Johns. Oh. Rep. 529. Brown v. Minturn, 2 Oall. Rep. 557. Moore v. Collins, 3

Dev. N. C. Rep. 126. Moffat v. M'Dowall, 1 M'CorcTs Ch. Rep. 434. Buffum v.

Green, 5 N. H. Rep. 71. Haven v. Richardson, ibid. 113. Marbury v. Brooks, 7

Whealon, 656. Brashear v. West, 7 Peters' U. S. Rep. 608. Sutherland, J., in

Grover v. Wakeman, 11 Wendell's Rep. 194, 195. State of Maryland v. Bank of

Maryland, 6 6'dl do Johnson, 205. Marshall v. Hutchinson, 5 B. Monroe, 305.

The directors of an insolvent corporation may, equally with individuals, give pre-

ferences by assignment of their effects. Catlin v. Eagle Bank, 6 Conn. Hep. 233.

State of Maryland v. Bank of Maryland, 6 Gill d: Johnson, 205. S. P. Conway,

ex parte, 4 Arkansas Rep. 302. See, also, supra, p. 815. The law in New-Jersey

is an exception to the rule in the text. It is made essential there, by statute,

(Elmer's Dig. p. 16,) to the validity of an insolvent's assignment, that it create no

preferences, and that it be for the equal benefit of the creditors. An assignment

of real and personal property in trust, to pay a favoured creditor, and then to

divide the residue ratably among the other creditors, and the surplus, if any, to re-

turn, though good in New-York, where it was made, was consequently adjudged

void as to property, personal as well as real, in New-Jersey. Varuum v. Camp,

1 Green's N. J. Rep. 326. So, in Georgia, by statute of 19th December, 1818, all

assignments and transfers of property by insolvent debtors, giving preferences, are

declared to be fraudulent and void. Prince's Dig. 164.(2) The insolvent act of

Massachusetts, of 1838, ch. 163, establishes the principle, that when a debtor is un-

(1) Under the iK K 7J. /S. (p. 193, § 5, p. 196, § 9, SJ ed.) every assignment of goods and chat-

tels, " unless Ihe^ame be accompanied by an immediato delivery, and be followed by an actual

and continued change of possession of the things sold," &c., is to be presumed " fraudulent and

void" against creditors and subsequent purchasers in good faith. Gunnali v. Sedgwick, 1 Barb,

S. a Rep. 210. Eandall v. Parker, 3 Sartdf. S. 0. It. 69.

The true question in determining whether an assignment is fraudulent, has been declared to

be, not whether fraud may be committed by the assigjiee, but whether the provisions of the in-

strument, executed according to their reasonable intent, will be fraudulent in their operation.

Heath v. Tingly, 4 Sandf. Ok. R. 4T6 ; and see Webb v. Daggett, 2 Barb. S. C. Rep. 9. And, in

general, the character of the assignment will not be affected by subsequent events. Browning

v. Hart, 6 Barb. S. O. Rep. 91. AveriU v. Louoks, id. 470.

(2) Brown v. Lee, T Oeo. R. 267.
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creditors to be benefited by the assignment, has been held,

under tlie New-England attachment and trustee process, to

be essential to its validity, so far as that the intervening at-

tachment of another creditor who is no party to the

*533 assignment, issued before *such assent be given, has

been preferred.^ But, subject to this qualification.

able to pay bis debts, bb property b to be equally divided amoDg his creditors
;

and that if the iDsolvent debtor has noi, been guilty of fraud oj' gross misconduct, he

is to be discharged from liabiUty, upon surrendering all his property for the benefit

of his creditors. The discharge goes to all debts actually proyed against his estate,

and to all debts founded on contracts made after the statute, if made within the

state, and to be performed therein, and provable under the act, or due to persons

resident within the state at the first publication of notice of the proceeding by

warrant, and to all demands for goods wrongfully obtained, taken or withheld by

the debtor. The statute destroys all voluntary payments, assignments and prefer-

ences made in contemplation of insolvency. It is a simple and well-digested sys-

tem of bankrupt law. The proceedings under this law may be commenced on the

voluntary application of the debtor himself ; or, if he omits to do it, then on the

application, under certain circumstances, of a portion of the creditors, to compel an

assignment of his property for the general benefit of the creditors.

The statute of Ohio, of 1838, prohibits assignments in trust, in contemplation of

insolvency, with the design to prefer one creditor to another ; and such assignments

are made to enure ratably to all. So, the Connecticut act of 1828, declares all

assignments of lands, chattels or choses in action, with a view to insolvency, to any

person in trust for his creditors, or any of them, to be void as to creditors, unless

made in writing for the benefit of all the creditors, in proportion to their claims,

and be lodged for record in the probate office of the district ; and the duty of such

trustee is specially regulated. Statutes of Connecticut, 1838, p. 300. In Pennsyl-

vania, by statute of 24th March, 1818, voluntary assignments, for the benefit of

creditors, must be recorded within thirty days, or they are void as against any

of the creditors of the assignor, without as well as within the assignment. It is

settled in New-Tork, that a voluntary assignment by an insolvent debtor must

declare the uses and settle the rights of creditors under the assignment, and not leave

it to the assignees, or reserve to himself the right of subsequently doing it. That

would be arbitraiy, and liable to uncertainty and abuse, and such an assignment is

fraudulent and void. The debtor must, in the assignment, declare preferences, if

any, among his creditors, and he cannot transfer that power to his assignee. (1)

Wakeman v. Grovcr, 4 Paige, 41. Bamum v. Hempstead, 1 id. 568. Boardman

V. Halliday, 10 id. 223. The right of allowing preferences to be given at all by the

insolvent debtor, has been strongly condemned by judges in various parts of the

United States, as inequitable and unjust. 10 Paige, 229.

» Widgery v. Haskell, 5 Mass. Rep. 144. Stevens v. Bell, 6 ibid. 339. Ward

V. Lamson, 6 Pick. Rep. 350. Jewett v. Barnard, 6 Greenleaf't Rep. 381. In

(1) Strong v. Skinner, 4 Barb.. S. 0. Sep. 546. Nor can the assignor retain snch right himaelf.

AveriU T. Loncks, 6 Barb. S. C. JBep. 470.
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the assent of the creditors need not be given at the time of

the assignment ; and a subsequent assent in terras, or by
actually receiving the benefit of the assignment, will be suf-

ficient. » The assignment has been held to be good against a

subsequent attachment, if the creditors had assented to the

assignment prior to the attachment ;'' and the assignment has

been supposed to be valid, even without such intervening as-

sent, in the case of an assignment to trustees^ for the benefit

of the preferred creditors. The legal estate passes and vests

in the trustees ; and a court of equity will compel the execu-

tion of the trust for the benefit of the creditors, though they

be not, at the time, assenting, and parties to the conveyance. =

Boyden v. Moore, 1 1 Pick. Rep. 326, it was held, that an assignment in trust, to

pay the assignee and other creditors who were parties, and assenting, was valid.

But if not parties, and assenting, an intervening attachment prior to the assent

will have preference. (1) So, a voluntary assignment, in contemplation of in-

solvency, and giving preferences, made in Pennsylvania, is not good in Delaware

against a subsequent attachment by a citizen there, of the insolvent's effects in

Delaware. Mayberry v. Shissler, 1 Harrington's Rep. 349.

» Marbury v. Brooks, 7 Wlteaton, 656. Brooks v. Marbury, 11 ibid. "78. Bra-

shear V. West, 7 Peters' U. S. Rep. 608. Ellison v. Ellison, 6 Vesey, 656. Cun-

ningham V. Fi-eeborn, 1 Edw. Oh. Rep. 262.

> Brown v. Minturn, 2 Oall. Rep. 537. Halsey v. Whitney, 4 Mason's Rep. 217.

Hastings v. Baldwin, 17 Jl/ass. Rep. 552.

' Small V. Dudley, 2 P. Wms. 427. NicoU v. Muraford, 4 Johns. Ch. Rep. 629.

Brooks V. Marbury, 11 Wheaton,9l. Gray v. lii\l,10 Serg. t& Rawle,i36. Hal-

sey V. Whitney, 4 Mason's Rep. 206. Ward v. Lewis, 4 Pick. Rep. 518. This

rule in the English chancery seems to have been- made subject to some embarrass-

ing qualifications. If the creditors are not parties or privies to a conveyance by

a debtor to trustees, to pay scheduled creditors, and do not conform to its provisions,

and the trustees have not dealt with the creditors in pursuance of the deed, they

cannot in chancery enforce performance,and have no lien on the property conveyed.

The deed is regarded as a mere disposition between the debtor and his trustee for

his own accommodation ; and the property is not deemed to be withdrawn from

the debtor's absolute control. If, however, there can be an actual settlement made

for vesting an estate or stock in trustees for volunteers, the case is different, and

the trustees having the legal estate, become such for the volunteers, who, as cestui

que trusts, may claim against the trustees in the deed. Ellison v. Ellison, 6 Vesey,

662. Walwyn v. Coutts, 3 Merivale's Rep. 707. Garrard v. Lord Lauderdale, 3

Simon's Rep. 1. Acton v. Woodgate, 2 Mylne & Keene, 492. In Marston v.

(1) Such an instrument is a revocable power, and not an assignment Smith v. Keating, 6 M.
G. <S> Scott R. 136.

But in Alabama it is held not to be a mere power. And the assent of the creditors will be

presumed, so that the assignment cannot be defeated by an attachment by one of them prior to

an actual assent. Kinnard v. Thompson, 13 Ala. B. 48T.
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The assent of absent persons to an assignment -will be pre-

sumed, unless their dissent be expressed, if it be made for a

valuable consideration, and be beneficial to them.* (1)

It is admitted in some of the cases that the debtor may in-

directly exert a coercion over the creditors through the in-

fluence of hope and fear, by the insertion of a condition to

the assignment, that the creditors shall not be entitled to their

order of preference, unless within a given and reasonable

Cobui-n, 17 Mass. Rep. 454, a conveyance to trustees fur the benefit of creditors,

was said to be void without the assent of the creditor, though assented to by the

trustees ; but in that case the deed was held to be incomplete, according to the

intention of the parties, when an attachment intervened and prevailed. Though

assignments of possibilities, contingent interest, and of rights or clioses in action, may
not be valid at law unless the creditor assents, yet no difficulty of this kind exists

in equity, where the assignment is considered as amounting to a declaration o

trust. See the numerous cases referred to in the notes to 2 Story's Equity Juris-

prudence, p. 306.

» North V. Turner, 9 Serg. tk Rawle, 22i. De Forest v. Bacon, 2 Conn. Rep.

633. If the assignment be directly to the creditors, their assent must be shown
;

but if to trustees, for theii" benefit, the legal title passes to the trustees without

their assent, but it must be made with the knowledge and privity of the trustees

or the creditors. The assent of the trustees is presumed, until the contrary be

shown, and if the assignment be made without their knowledge, they may, when

it comes to their- knowledge, affirm it, and it will be binding. Gait v. Dibrell,

10 Yerger, 146. NicoU v. Mumford, 4 Johns. Oh. Rep. 629. Brown v. Minturn, 2

Gall. Rep. 557. Small v. Marwood, 9 B. <t Cress. .300. Smith v. Wheeler, 1

Vent. m. Marbury V. Brooks, 7 U7iea/on, 556. Weston v. Barker, 12 /o/uison,

276. Under the New-York Revised Statutes, such an assignment to trustees

operates as a grant, and does not require any express consideration ; nor is it

necessary to its validity that a creditor should be a party to the conveyance, or

signify his assent thereto. Cunningham v. Freeborn, 11 WendeWs Rep. 2iO. But

equity may require the creditors to come in within a reasonable time and signify

their assent, or be excluded from all benefit of the ti'ust. Dunch v. Kent, 1 Vern.

260. 319. The assent of trustees would seem to be requisite to the validity of the

assignment; for it is assumed to be so in Gordon v. Goolidge, 1 Sumner's Rep. 537,

where it was held, that if the assignment in trust for creditors be made to two

persons, and one of them accepts the trust, and the other repudiates it, the assign-

ment is operative as to the assenting trustee, unless it contains some condition

rendering the assent of both requisite. The assent of both was, however, to be

presumed, unless one of them, upon notice, refuses to accept the trust, and notifies

his refusal to the debtor. See, also, the cases supra, in this note, and Neilson v.

Blicht, 1 Johnson's Cases, 205. Moses v. Mui-gatroyd, Johns. Ch. Rep. 129.

(1) FranUIin v. Adams, 2 Wood. <& M. It. 233. Mr. Justice Woodbury has examined tlie

authorities on this eubjcct with much care, and his opinion is eminently perspicuous and in-

structive.
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time (for if no time, or an unreasonable time be prescribed,

the deed is fraudulent!') they execute a release of their

debts, by *becoming parties to the instrument of as- *534:

signment, containing such a release, or by the execu-

tion of a separate deed to that effect, i* In Jackson v. Lomas,'^

there was a proviso to the assignment, that in case any credit-

or should not execute the trust deed, which contained, among
other things, a release of the debts by a given day, he should

not be entitled to the benefit of the trust deed, (1) and his share

was to he paid hack to the debtor. It seems to have been as-

sumed throughout that case, that such a provision would not

affect the vality of the assignment. Whatever might have

been the understanding in that case, such a conclusion is not

well warranted by the language of many of the American

cases ; and a deed with such a reservation would, under them,

be invalid. The debtor may deprive the creditor, who refuses

to accede to his terms, of his preference, and postpone him to

all other creditors ; but then he will be entitled to be paid out

of the residue of the property, if there should be any, after

all the other creditors who released and complied with the

condition of the assignment are satisfied. If the condition of

the assignment be, that the share which would otherwise be-

long to the creditor who should come in and accede to the

terms and release, shall, on his refusal or default, be paid back

to the debtor, or placed at his disposal by the trustees, it is

deemed to be oppressive and fraudulent, and destroys the

» V/harlmCs Big. tit. Deed, n. 70. Pierpont (t Lord v. Graham, 4 Wash. 0. C.

Rep. 232. In Halsey v. Whitney, i Mason's Rep. 206, six months was held not

to be an unreasonable time. The reasonableness of the period of limitations for

the creditors to come in, -will depend on circumstances.

'' The King t. Watson, 3 Price's Rep. 6. Lippincott v. Barker, 2 Binneys Rep

174. Cheever v. Clark, 7 Serg. & Rawle, 510. Scott v. Morris, 9 ibid. 123. Wil-

son V. Kneppley, 10 ibid. 439. Halsey t. Whitney, 4 Mason's Rep. 206. De

Caters v. Le Ray de Chaumont, 2 Paige's Rep. 491. The Canal Bank v. Cox, 6

Oreenleaf's Rep. 395.

" 4 Term Rep. 166.

(1) Siich a condllion renders the assignment fraudulent and Toid as against all who are not

parties, or do not assent Eamsdell v. Sigerson, 2 Gilm. B. 78. Stewart v. Spencer, 1 Ourtia

li. 15T. See MoCall v. Hinkley, 4 6iU. B. 12S. Ingraham v. Grigg, 13 S. <& M. 22. Conkling

V. Carson, 11 HI. R. 608.

Vol. n. 45
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validity of the assignment, at least against the dissenting

creditors.^ (1)

' M'Allister v. Marshall, o Binnei/a Rep. 338. Hyelop v. Clarke, 14 Johns. Rep.

458. Seaving v. Brinckerhoff, 5 Johns. Rep. 329. Austin v. Bell, 20 Johns. Rep.

442. Borden v. Sumner, 4 Fielc, Rep. 265. Ingraham v. Wheeler, 6 Conn. Rep.

277. Atkinson v. Jordan, 5 Hammonds Ohio Rep. 294. Lentilhon v. Moffat, 1

Edw. Ch. Rep. 451. Ames v. Blunt, 5 Paige, 16. 18. Graves v. Roy, 13 Louisi-

ana Rep. 457. The brig Watchman, in ttie district court of Maine, War^s Rep.

232. In Braahear v. West, 7 Peters' XJ. S. Rep. 608, the Supreme Court of the

TTnited States were far from being satisfied that a deed of assignment of all a

debtor's property, and excluding from the benefit of its provisions those creditors

who should not, within a given time, execute a release of their demands, ought to

be sustained. At any rate, a court of chancery, after the prefen'ed creditors were

satisfied, would decree the sm-plus (if any) to those creditors who had not acceded

to the deed. In Brown v. Knox, 6 Missouri Rep. 302, (1840,) the supreme court,

after an able review of the American authorities, considered the point not to be

authoritatively settled ; and they decided that an assignment by a debtor, of all

his property to trustees, for the benefit of such creditors as should, within a given

time, execute a release, was void. But in Andrews v. Ludlow, 5 Pick. Rep. 28,

such a reservation was held not to render the assignment fraudulent, because it did

not appear, in point of fact, to have been inserted with an intention to make a

a provision for the debtor. And in Halsey v. Whitney, 4 Mason's Rep. 206, the

learned judge, under the influence of some of the American authorities, gave effect

to the condition annexed to the assignment requiring a release, though the assign-

ment did not pm-port to convey all the debtors property ; but his own judgment

was not satisfied with the authorities under which he acted, and partial assignments

with such a condition ought not to be tolerated. In the case of the Watchman,

Ware's Rep. 232, the court carries out the general principle, so forcibly illustrated

in Halsey v. Whitney, and in opposition to what may be considered, after the

decision in Borden v. Sumner, 5 Pick. 265, as quite a doubtful point, under the

local usages of Massachusetts. In Johnson v. Whitefield, 7 Pick. Rep. 71, it was

held, that if a debtor made a partial assignment to select creditors, even for a

valuable consideration, it was fraudulent and void, if made with a view to prevent

(1) If an assignment be made by a creditor of bis estate to trustees, to pay a portion of bis

creditors only, and the surplus is to be returned to tbe assignor, the assignment has been held ia

New-Tork to be fraudulent and void on its/ace. Goodrich v. Downs, 6 UiU^s R. 488. Barney

V. Grifln, 4 /SmiS/ CT.JS.552. S. C. 2 (Joms*. i2. 365. Hooperv. Tuckerman, Sitoia/S. C.B.

811. Leitch v. Hollister, 4 Comit. E. 211. Aliter, when the assignment is to tbe creditors them-

selves. It is then, in effect, a mortgage.

The rule appears, however, to be different in some of tbe states, and such assignment is not

void, unless it also contains a condition of release, or some other provision which delays cred-

itors. Hindman v. Dill, 11 Ala. li. 689. Grimshaw v. "Walker, 12 id. 101. Austin v. Johnson,

1 Bumph. B.m.
In 2 Comst. 365, siu,pra,\\ is declared by Eronson, J., that a provision in a deed of assignment,

authorizing the assignees to sell tbe property on credit, renders the assignment void. Bee, also,

9 Paige B. 405-6.

In Nicholson v. Leavitt, iSandf. S. C. R. 252, it is said that the ease of Barney v. Griffln does

not decide that an authority to sell on credit vitiates an assignment It is also held in that, a

mere Intent to delay or hinder creditors, if notfraudulent, does not avoid an assignment. Con-

tra, Burdock v. Post, lIBarb. B. 168. See Kellogg v. Blawson, 16Ba/rT>. B. 56.
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*]sror can the debtor in such an assignment make a *635

reservation, at the expense of his creditors, of any part

of his property or income, for his own benefit. (1) It has been

supposed that such a reservation, if not made intentionally to

delay, hinder and defraud creditors, would not affect the va-

lidity of the residue, or main purpose of the assignment; and

that if the part of the estate assigned to the creditors should

prove insufficient, they might resort to the fund so reserved

by the aid of a court of equity. The case of Estwick v.

Caillaud,^ and the language of other cases, were in favour of

this opinion.'' But later authorities have given to such re-

servations the more decided effect of rendering fraudulent

and void the whole assignment ; and no favoured creditor or

grantee can be permitted to avail himself of any advantage

over other creditors, under an assignment, which, by means
of such a reservation, is fraudulent on its face." These latter

decisions contain a just and salutary check of the abuse of

the debtor's power of assignment and distribution ; for, as

was observed in the case of Biggs v. Murray,^ "if an insol-

vent debtor may make sweeping dispositions of his pro-

perty to select and favourite creditors, yet loaded *with *536

durable and beneficial provisions for the debtor him-

aa attachment by other CTeditors. The case of Havens v. Richardson, 5 N.H, Rep.

113, is on the lax side of the question; for where an insolvent assigned all his

property to pay the debts of one or more specified creditors, neither the want of a

schedule, or of an estimate of the value of the property assigned, nor a stipulation

in the assignment fur a release of the debts of those who became parties, nor a

reservation of the surplus after payment of the debts of those who assent to the

assignment, was considered to be conclusive evidence of fraud. The reservation

would now generally, and it ought to be everywhere, fatal to the instrument,

» 5 Term Rep. 420.

'• Riggs V. Murray, 2 Johns. Ch. Rep. 580. S. C. Murray v. Riggs, 15 Johnt.

Rep. 571. Austin v. Bell, 20 Johns. Rep, 442. Sutherland, J.,aad Woodworth, J.,

5 Cowen's Rep. 547.

' Mackie v. Cairns, 1 Hopkins' Rep. 373. 7 Cowen's Rep. til. Harris v. Sum-

ner, 2 Pick. Rep. 129. Chatres v. Cairns, decided in Louisiana, 1825, and cited in

5 Cowen's Rep. 578. u. Passmore v. Eldridge, 12 Serg. & Rawle, 198. Gall v.

Dibrell, 10 Yerger, 146. The act of Pennsylvania, of 1818, requires voluntary as-

signments for the benefit of creditors, to be recorded within thirty days.

i 2 Johns. Ch. Rep. 582.

(I) Strong T. Skinner, 5 Barb. S. C. Rep. 646.
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self, and incumbered with onerons and arbitrary conditions

and penalties, it -would be impossible for courts of justice to

uphold credit, or to exact the punctual performance of con-

tracts."a (1)

« In the case of Mnrray v. Riggs, 15 Johns. Rep. 571, the Ifew-York court of

errors held a debtor's assignment to be valid, though it in tlw firstplace reserved to

the use of tlu grantors, until one year cfi,er they should he discharged by law

from their debts, two thousand dollars a year, and then gave preferences, and a

power in the assignees to settle with the creditors on certain terms ; and that the

creditors who did not accept the conditions in one year, or should knowiiigly em-

barrass the objects of the deed, should be for ever debarred from any share under the

assignment. Such a deed was held good, and the decree in chancery setting it

aside was reversed ! The court of chancery afterwards, in llackie v. Cairns, 1

ITopkintf Rep. 373, very properly held a deed much less obnosious than that in

Murray v. Riggs, absolutely and in toto fraudulent and void. The last decision

appears to have been guided by sound policy and enlightened justice. 5 Oowen,

584. S. C. See, also. Mead v. Phillips, 1 Satidford's Ch. Rep. 83,a reservation in a

voluntary assignment giving preferences, and providing previously for the payment

of all costs and expenses necessarily tjicurred by him in defendiTig suits, was held

to be fraudolenL The decision of the court of errors, in Murray v. Riggs, may be

considered as justly exploded.

But the case of Grovcr v. Wabeman, (U Wendell's Rep. 187. 4 Paige, 23. S.

C) on appeal from chancery, goes still further. The case was ably and elaborately

discnssed in the Kew-Tork court of errors, and it was held, in affirmance of the

decree in chancery, that a debtor in failing circumstances might, by assignment of

his property in trust, prefer one creditor or set of creditors to another, provided he

devoted the whole of his property assigned to the payment of his just debts, and the

assignment be absolutely and unconditionally, without any reservation or condition

for his benefit, and without extorting from the fears or apprehension of his creditors,

or any of them, an absolute discharge, as a consideration for a partial dividend, or

making the preferences, or any of them, to depend upon the execution of a release,

by such preferred creditors, to him of all claims against him. An assignment giving

preferences upon such a condition is void ; and the assignment being void in part

as against creditors and the provision of the statute, is void in toto, though there be

no fraud in fact intended. This appears to be the most stem decision that exists,

either in England or tbia country, on this subject. See Ames v. Blunt, 5 Paige, 22,

and Goodrich v. Downs, 6 EilFs N. Y. Rep. 438, to S. P. The weight of general

authority, both English and American, is, that an assignment by a debtor of all his

property for the payment of his debts, and at the same time giving preferences,

and requiring an absolute release from each creditor who accedes, is not per se

fraudulent and void. The circumstances of the debtor assigning over to trustees all

(1) In the application of tiiis rale, it has been held that the creditor cannot stipnlate for the

nae of the property after the assignment Loclchart v. Wyatt, 10 Ala. B. 231. id. 2T1.

As to the effect generally of stipulations for the benefit of the assignor, which rendera the as-

Eignmentsoui or voidable, see Bodley t. Goodrich, 7 Hmo. B. 2T6. EoDins t. llooei?, 25 Maiiie

.K.192. Webster V. Whitney, «i. 326. Hart v. Crane, 7 jPffliy« .8. 8T. Woodbum v. Mosher, 9

Barb. B. 254.
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X. Of sales at auction.

An auctioneer has not only possession of tlie goods which

he is employed to sell, but he has an interest coupled with

that possession. He has a special property in the goods, and

a lien upon them for the charges of the sale, and his com-

mission, and the auction duty. He may sue the buyer for

the purchase money, and if he gives credit to the vendee, and

makes delivery without payment, it is at his own risk.^^ If

bis property, without any reservation to himself, and giving the surplus, if any, to

those creditors, if any, who do not come in and agree to release, on taking theii-

preferred share, is deemed to disarm the transaction of all illegality and unfairness.

See the cases collected in Mr. AngeU's Laws of Assignments in Trusts for Credit-

ors, Boston, 1835, pp. 96—108, which is a neat and valuable little manual of the

law of voluntary assignments by insolvent debtors. A provision in the assignment

that the surplus, after all debts are paid, should revert to the debtor, is not improper,

for such a resulting trust would follow of course without any stipulation. In Penn-

sylvania, the judicial decisions were for a time quite lax in favour of voluntary

assignments, but their influence was counteracted by statute provisions requiring

the assignee to give security, and giving to the court power to remove him, and

substitute another, and requiring him to file an inventory. The debtor may still

give preferences, and require the creditors who acceded to execute a general release.

The commissioners, in their Report of the Civil Code of Pennsylvania, in January,

1835, suggest that this stipulation for a release be placed under some restrictions.

Report, pp. 50—52. But since that report, and in June, 1836, the legislature of

Pennsylvania regulated the voluntary assignments by debtors of their estates, real

or personal, or of any part thereof, in trust for their creditors, or some of them., and

so far have given those'assignments sanction. Purdon's Digest, 74. In the case of

Thomas v. Jenks, decided in the Supreme Court of Pennsylvania, in March, 1835,

the court held the whole assignment fraudulent and void, it being an assignment by

a partnership firm of a part of theu- property for the benefit of their creditors, with

a stipulation for a release as an equivalent for the assignment. It was such an

exercise of the right of preference as to impose upon the creditors, indirectly, the

necessity of resorting to a part of the debtor's property in exclusion of the rest.

So, in M'CulIoch v. Hutchinson, 7 Watts, 434, a voluntary assignment by an insol-

vent debtor, absolute on its face, to a particular creditor, to pay him and return

the surplus to the debtor, was held to be fraudulent and void. The trust was

secret and the deed deceptive. The judicial decisions on this subject seem at last

to have taken a firm and vigorous stand in favour of the rights of creditors and the

claims of justice. The case of Van Nest v. Toe, before the Assistant V. Oh. in New-

Tork, (1 Sandf. Ch. Rep. i,) contains a stringent and sound application of prin-

ciples against the delay of creditors, by a voluntary assignment of his property by a

debtor, to retain and hinder the operation of executions at law. Though the law

allows of voluntaiy assignments, and permits the insolvent debtor to select his own

assignees, yet when he selected his own relatives of very apparent incapacity for the

trust, it was held to be evidence of fraud, and the assignment was set aside. Cram

V. Mitchell, 1 Sandford's Gh. Rep. 251. S. P.

« Williams v. Millington, 1 H. Blacks. Rep. 81.
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the auctioneer has notice that the property he is about to sell

does not belong to his principal, and he sells notwithstand-

ing the notice, he will be held responsible to the owner for

the amount of the sale.^- So, if the auctioneer does not dis-

close the name of his principal at the time of Ae sale, the

purchaser is entitled to look to him personally for the com-

pletion of the contract, and for damages on its non-perform-

ance.''

*637 *In the sale of real property at auction, care should

be taken that the description of it be accurate, or the

purchaser will not be held to a performance of the contract.

But if the description be substantially true, and be defective

or inaccurate in a slight degree only, the purchaser will be

required to perform the contract if the sale be fair and the

title good. Some care and diligence must be exacted of the

purchaser. If every nice and critical objection be admissi-

ble, and sufficient to defeat the sale, it would greatly impair

the efficacy and value of public judicial sales ; and, therefore,

if the purchaser gets substantially the thing for which he

bargained, he may generally be held to abide by the purchase,

with the allowance of some deduction fi'om the price, by
way of compensation for any small deficiency in the value

by reason of the variation."

A bidding at an auction may be retracted before the ham-

mer is down. Every bidding is nothing more than an offer

on one side, which is not binding on either side until it is

assented to, and that assent is signified on the part of the

seller by knocking down the hammer. <i

(1)

If the owner employs puffers to bid for him at an auction,

it has been held to be a fraud upon the real bidders. He must

- Hardacre v. Stewart, 5 Esp. N. P. Eep. 103.

> Hansou v. Roberdeau, Peah's Rep. 120.

' Calcraft v. Roebuck, 1 Vesey, jun. 221. Dyer v. Hargrave, 10 Vesey,bG5.

King V. Bardeau, 6 Johns. Ch. Pep. 38.

^ Payne v. Cave, 3 Term Pep. 148.

(1) The authority of an auctioneer is confined to the making of the sale, and he cannot rescind

the sale even before the payment of the purchase money. Boinest v. Leiguez, 2 Hich. E. 464.

See, as to puffers at auction, Flint v. Woodln, 11 Mig. L. & S. B. 278. Dolubdas t. Eamboll,

3 Mng. L. & JJ. B. 89. McDowell y. Simms, 6 Ired, Sq. R. 278. Tomlinson t. Savage, 6 Ired.

Eq. B. 430.
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not enhance the price by a person privately employed by
him for that purpose. It wonld be contrary to good faith, as

persons resort to an auction under a confidence that the ar-

ticles set up for sale will be disposed of to the highest real

bidder. A secret puffer employed by the owner is not fair

bidding, and is a fraud upon the public ; nor can the owner
privately bid upon his own goods. All secret dealing on
the part of the seller is deemed fraudulent. If he be un-

willing that his goods shall be sold at an under price, he

may order them to be set up at his own price, and not

lower, or he may previously declare, as a condition

of the sale, that he reserves a bid for himself. *This *538

was the doctrine declared by Lord Mansfield in Beyy

well V. Christie,^ and again, by Lord Kenyon, in Howard v.

Castle,^ and in each case with the approbation of the court of

K. B. The governing principle was, that the buyer should

not be deceived by any secret mancEuvre of the seller. Eut
the doctrine of those cases has since been considered as

laid down rather too broadly. Lord Rosslyn and Sir Wil-

liam Grant have each questioned the soundness of the doc-

trine.'^ The latter seemed to think, that if bidders were em-
ployed by the owner merely for the purpose of taking ad-

vantage of the eagerness of them to screw up and enhance

the price, it would be a fraud ; but that he might lawfully,

even without making the fact publicly known, employ a

person to bid for defensive precaution, and with a view to

prevent a sale at an under value. This relaxation of the

former rule was also approved of in Steele y. Ellmaker ;^

and the chief justice, in that case, suggested that the tone

of Lord Mansfield's morality was, perhaps, too lofty for the

common transactions of business. He held, that the owner

might lawfully instruct the auctioneer to bid in the goods for

him at a limited price, to prevent a sacrifice. In Bramley v.

Alt,^ it was held, that a sale was not fraudulent because a

puffer had been employed, if there were real bidders who bid

• Cowp. Rep. 395.

' 6 Term Rep. 642. Thornett v. Haines, Exch. 1846, S. P.

« Condly v. Parsons, 3 Vesey, 625. n. Snaith v. Clarke, 12 ibid. 411.

^ 11 Serg.& Rawle,?,&.

« 3 Vesey, 620.
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after the puffers had ceased ; and in Smith v. Clarke, a spe-

cific performance was decreed against a vendee, though the

person who hid immediately hefore him was employed to hid,

under the private direction of the vendor, for the purpose of

preventing a sale under a specified wcm.^

It would seem to be the conclusion, from the latter cases,

that the employment of a bidder by the owner would
*639 or *would not be a fraud, according to circumstances

tending to show innocence of intention, or a fraudulent

design. If he was employed lonajide to prevent a sacrifice

of the property under a given price, it would be a lawful

transaction, and would not vitiate the sale. But if a number
of bidders were employed by the owner, to enhance the

price by a pretended competition, and the bidding by them
was not real and sincere, but a mere artifice in combination

with the owner, to mislead the judgment and inflame the

zeal of others, it would be a fraudulent and void sale.i" (1)

So, it will be a void sale, if the purchaser prevails on the

persons attending the sale to desist from bidding, by reason

of suggestions, by way of appeal, to the sympathies of the

company."

The original doctrine of the K. B. is the more just and salu-

tary doctrine. In sound policy, no person ought, in any

Woodward v. Miller, 1 Collier'^ Eep. 2l9. S. P.

'• Hazel V. Dunham, JK T. Mayor's Court, July, 1819. Morehead v. Hunt, 1

Sadg. & Dev. Eq. Rep. N. C. 35. Woods t. Hall, ibid. 411. Wolfe t. Luyster, 1

Ball's N. Y. Rep. 146. An association of bidders, with a design to stifle conapeti-

tion, is a ii'aud upon the vendor. Smith v. Greenlee, 2 J)e%. N. O. Rep. 126. The
case of Phippen v. Stickney, 3 Metcalf, 384, seems to place the validity of private

agreements, between bidders at auction sales, on the quo animo, and to be good or

void according to the purpose with which they are made. (2)

= Fuller V. Abraham, 6 Maoris Rep. 316. 3 Brod. & Bing. 116. S. C. Mr.

Justice Sloiy, in Veazie v. Williams, 3 Story's Rep. 623, approves of the conclu-

sion I have drawn from the cases.

(1) The effect of fictitionB bidding has been much discuseed in a late case in the Supreme
Court ofthe United States. It was held that false pretensions and sham bidding, made with a

view to enhance the price, and which had that effect, would furnish a ground of relief in equitj'.

And the opinion was expressed that the rule would apply to bids made by the auctioneer him-

self. Veazie v. Williams, 8 E(yv). R. 134. It seems the rule would be otherwise if the bids of

the auctioneer are not authorized by the principal. Veazie v. "Williams, Z Story R. 611.

(3) Hence an agreement among several who had made improvements upon land offered for

Bale, that one should bid for all, will not void the sale. Switzer v. Skiles, 3 GiVm. R. 529. Na-

tional Fire Insurance Co. v. Loomis, 11 Paige R. 431.
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case, to be employed secretly to bid for the owner against

the lonafide bidder at a public auction. It is a fraud in law
on the very face of the transaction ; and the owner's inter-

ference and right to bid, in order to be admissible, ought to

be intimated in the conditions of sale ; and such a doctrine

has been recently declared at "Westminster Hall.'^ (1)

It has been made a question, how far auction sales were

within the provisions of the statute of frauds ; but it is now
understood to be settled that they are within the statute, and

that the auctioneer is the agent of both parties, and lawfully

authorized by the purchaser, either of lands or goods, to sign

the contract of sale for him as the highest bidder.'' The

writing his name as the highest bidder in the memorandum of

the sale by the auctioneer, immediately on receiving

his bid, and knocking down the hammer, *is a sufii- *540

cient signing of the contract within the statute of

frauds, so as to bind the purchaser. Entering the name of

the buyer by the auctioneer, in his book, is just the same

thing as if the buyer had writtei his own name. The pur-

chaser who bids, and announces his bid to the auctioneer,

gives the auctioneer authority to write down his name, and

the authority to the agent need not be in writing. There is

no difference in the construction of the fourth and seventeenth

sections of the statute of frauds of 29 Oar. II. c. 2," as to

what is a sufficient signing of the contract by the party to be

charged. (2) The English law, as originally suggested in the

* Crowdei- v. Austin, 3 Bing. Rep. 368. The language of the Supreme Court of

Louisiana is strongly in favour of the doctrine of Lord Mansfield. Bahan v. Bach,

13 Louisiana Rep. 287. Mr. Justice "Ware, in his dissenting and very learned

opinion in the above case of Veazie v. "Williams, pp. 637, 638, approves of the

original doctrine of the K. B.

^ Whether the auctioneer be the agent of both parties, depends upon the facts

of the particular case, and he is not so, as of course, in all cases. Bartlett v. Pun-

nell, iJdolph. d: Ellis, 792.

' Re-enacted, N. Y. Revised Statutes, vol. ii. p. 135. sec. 2. Ibid. vol. ii. p. 136.

sec. 3.

(1) If the Bale be advertised as being "-witbout reserve," and a puffer be employed by the

vendor, the sale will be void. Thomett v. Haines, IS M. <& W. Sep. 36T. Where property is

offered for sale on sealed proposals, a bid offering Ave hundred dollars more than Ihe highest

bid, but not specifying any sum, was held not valid. Webster v. French, 11 HI Ji. 2B4.

(2) Under the New-York; statute of frauds, (2S. iS. p. 135, sec. 8, 9,) it is necessary, on a sale

of land by an auctioneer, that he should siibscriie the contract as agent for his principal.
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case of Simon v. Motives,^ has been repeatedly recognised

and considered as the established doctrine in respect to auc-

tion sales of lands and chattels by the English and American
courts.''

XI. Of the vendor's right of stoppage m transitu.

This right, which has already been alluded to, requires a

more particular discussion. It is the right which the ven-

dor, when he sells goods on credit to another, has of re-

suming the possession of the goods, while they are in the

hands of a carrier or middle-man, in their transit to the con-

signee or vendee, and before they arrive into his actual pos-

session, or to the destination which he has appointed for

them, on his becoming bankrupt or insolvent. (1) The right ex-

ists only as between the vendor and vendee ; and as the

property is vested in the vendee by the contract of

*54:1 sale, it *can be revested in the vendor during its tram,-

situs to the vendee, under the existence of the above

circumstances."

» 3 Burr. Rep. 1921. S. C. 1 Blacks. Rep. 699.

^ Hiade v. Whitehouse, 7 Easts Rep. 558. Heath, J., in 1 H. Blacks. Rep. 85.

Eramerson t. Healia, 2 Taunt. Rep. 38. White v. Proctor, 4 ibid. 209. Kemcys

V. Proctor, 3 Ves. & Bea. 51. Kenworth v. Schofield, 2 Barnw. & Cress. 945.

M'Comb y. Wright, 4 Johns, Oh. Rep. 659. Cleaves v. Fosa, 4 Greenleaf's Rep. 1.

AIna v. Plummer, 4 ibid. 258. First Baptist Church of Ithica v. Bigelow, 16

Wendell, 28. The JV. Y. Revised Statutes, vol. i. 3d edit. 649, requires, that when

goods are struck ofif at auction, and there be not an immediate payment of the

price, or delivery of the goods, it shall be the duty of the auctioneer to enter in a

sale-book a memorandum of the sale, specifying the nature, quantity and price of

the goods, the terms of sale, the names of the purchasers and of the person on

whose account the sale is made. And by the R. S. 3d edit. vol. ii. 196, an entry in

the auctioneer's sale-book, specifying the nature and price of the property sold, the

terms of the sale, and the names of the parties, is a memorandum or note within

the statute of frauds. The memorandum in the auctioneer's sale-book must be

made at the time and place of sale, and the entry of the name of the agent or con-

signee who has lawful authority to sell, is entering the name of the person on

whose account the sale is made, within the statute. Hicks v. Whitmore, 12 Wen-

dell's Rep. 548.

' Mason v. Lickban'ow, 1 R. Blacks. Rep. 367. Hodgson v. Loy, 7 Term Rep.

Champlinv.Parish, llP(iii76ii!. 405. M.4Z1. Pinokney v. Hagadom, 1 i>!«r iJ. 89. Morton

V. Dean, 18 Met. R. B85.

(1) II seems it is not confined to oases of the insolvency of the vendee. The discovery of the

falseness of representations has been held suiBcient. Fitzsimmons v. Joslin, 21 Vermt, B. 129.
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The right is very analogous to the common law right of

Ken. The latter right enables the vendor to detain goods be-

fore he has relinquished the possession of them; and this

right of stoppage enables him to resume them before the

vendee has acquired possession, and to retain them until the

price be paid or tendered. If the price be paid or tendered,

he cannot stop or retain the goods for money due on other ac-

counts. The right of stoppage does not proceed upon the

ground of rescinding the contract, but as a case of equitable

lien, a- It assumes its existence and continuance ; and, as a

consequence of that principle, the vendee, or his assignees,

may recover the goods, on payment of the price ; and the

vendor may sue for and recover the price, notwithstanding
he had actually stopped the goods in transitu, provided he be
ready to deliver them upon payment.'' If he has been paid
in part, he may stop the goods for the balance due him, and
the part payment only diminishes the lien ^ro tanto on the

goods detained.^ There must be actual payment of the

whole price, before the right to stop m transitu, in case of

failure of the vendee, ceases. Though a bill of exchange

has been received by the vendor for the price, and en-

dorsed over by him to a third person, even that will not

take away the right ; and if the bill be proved under a com-
mission of bankriiptcy against the vendee, it will only be

considered a payment to the extent of the dividend.'' The
right to stop in transitu is paramount to any lien of the carrier

for a general balance between him and the consignee ; but

the lien of the carrier or wharfinger in the particular

case is preferred.^ *The right came from the courts *64:2

440. Bobtlingk v. Inglis, 3 Eas(s Rep. 381. Burghall v. Howard, 1 //. Blacks.

Rep. 365. n. Oppenheim v. Russell, 3 Bos. & Pull. 44.

• Lord Kenyon, in Hodgson v. Loy, 7 Term Rep. 445. It is said to be a ques-

tion still undecided, whether the effect of stoppage in transitu be to rescind the

contract of sale, or only to replace the vendor in the position he occupied before

parting with the possession, and to hold the goods till the price be paid. See

Wcntworth v. Outhwaite, 10 Meeson <k Welsby, 436.

^ Kymer v. Suwercropp, 1 Campb. Rep. 109.

« Hodgson V. Loy, 7 Term Rep. 440. Feise v. Wray, 3 Easts Rep. 93. Newhall

V. Vargas, 13 Maine Rep. 93.

• ^ Feise v. Wray, 3 East's Rep. 93.

' Oppenheim v. Russell, h B. <S: Puller, 42. Morley v. Hay, M. do Ryland,

396.



T16 OF PERSONAL PROPERTY. [Part T

of equity, and was first established in Wiseman v. Van
dsjput,^ and its apparent equity recommended the adop
tion of it in the courts of law as a legal right. It would
be very unreasonable to allow the goods of the vendor to be
appropriated to the payment of other creditors of the vendee,

who fails before payment, and before the goods have actually

reached him. The right has accordingly been gi-eatly

favoured and encouraged, and many distinctions made rela-

tive to its continuance and termination ; and yet it is now de-

clared, that a court of equity, from whence the right origi-

nated, has no jurisdiction to interfere and support it by pro-

cess of injunction. Lord Eldon said, there was no instance

of stopping in transitu by a bill in equity.'' The English

law on the subject of this right, and the class of cases by
which it is asserted and established, have been very generally

recognised and adopted in our American courts."

(1.) Of the persons entitled to exercise this right.

The right extends to every case in which the consignor is

substantially the vendor ; and it does not extend to a mere

surety for the price, nor to any person who does not stand in

the character of vendor or consignor, and rest his claim on a

proprietor's right.* As between principal and factor the

right does not exist ; but a factor or agent who purchases

goods for his principal, and makes himself liable to the ori-

ginal vendor, is so far considered in the light of a ven-

*54:3 dor, as *to be entitled to stop the goods.^ So, a prin-

cipal who consigns goods to his factor upon credit, is

entitled to stop them if the factor becomes insolvent ; and a

person who consigns goods to another, to be sold on joint ac-

count, is likewise to be considered in the character of a ven-

• 2 Vern. Rep. 203. See, alao, Snee v. Piescott, 1 Atlc. Rep, 245. D'Aquila v.

Lambert, Amb. Rep. 399, to the same point, of the early establishment of the

doctrine in equity.

t Goodhart v. Lowe, 2 JacTc. <fc Walh. 349.

° Ludlows V. Bowne & Eddy, 1 Johns. Rep. 16. Parker v. ITIver, 1 Eg. Rep.

S. 0. 181. Stubbs v. Lund, 7 Mass. Rep. 453. The St. Joze Indiano, 1 Wheaton,

212. Wood T. Roach, 2 Dall. Rep. 180. Walter v. Ross, 2 Wash. Oir. Rep. 28S.

Howall V. Davis and 0. 5 Munf. Rep. 34. ,

^ Siffkin V. Wray, 6 East's Rep. 371.

= D'Aquila v. Lambert, Amb. Rep. 399. Feiee t. Wray, 3 Easfa Rep. 93.
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dor, entitled to exercise this right.* (1) The vendor's right is

so strongly maintained, that while the goods are on the tran-

sit, and the insolvency of the vendee occurs, the vendor may
take them by any means not criminal.'' The validity of the

right depends entirely on the bankruptcy or insolvency of the

vendee. <= It is not requisite that he should obtain actual pos-

session of the goods before they come to the hands of the

vendee ; nor is there any specific form requisite for the stop-

page of goods in transitu; though it is well settled that

the bankruptcy of the buyer is not of itself tantamount to a

stoppage Ml transituA But a demand of the goods of the

carrier, or notice to him to stop the goods, or an assertion of

the vendor's right by an entry of the goods at the 'custom-

house, or a claim and endeavours to get possession, is equi-

valent to an actual stoppage of the goods.« (2)

(2.) Of matters which allow or defeat the right.

The transitus of the goods, and consequently the right of

• Kinlock V. Craig, 2 Term Rep. 119. KewsoQ v. ThorntoD, 6 East's Rep. 17.

Penton v. Pearson, 15 ibid. 419.

*> Lord Hardwicke, in Snee v. Prescott, 1 Atk. Rep. 245.

' The Constaatia, 5 Rob. Adm. Rep. 321. The consignor having made the con-

signment, has no right to vary it, except in the sole case of insolvency. S. 0.

Abbott on Shipping, 5th Am. edit. Boston, 1846, pp. 621, 622.

i Haswell V. Hunt, citedinS Tenn iJep. 231. Ellis v. Hunt, 3 JSii. 464. Scott

V. Pettit, 2 Bos. & Pull. 471.

° Walker v. Woodbridge, Cooke's B. L. 494. Northey & Lewis v. Field, 2 Esp.

Rep. 613. Mills v. Ball, 2 Bos. & Pull. 457. Litt v. Cowley, 7 Taunt. Rep. 169.

Newball v. Vargas, 13 Maine Rep. 93. Notice to the carrier on the part of the

vendor or his authorized agent is sufficient, unless the goods have in the mean time

arrived to the actual or constructive possession of the vendee. The notice is to be

given to the person who has the immediate custody of the goods ; and if a servant

has the custody of the goods, and notice be given to his principal, it must be in

time to enable him, with reasonable diligence, to prevent a delivery to the con-

signee ; for if the vendee takes the goods from the carrier before they have arrived

at their destination, with or without his consent, the transit is at an end. (3) White-

head V. Anderson, 9 Meeson <£- Welshy, 518.

(1) If a demand of the goods be made by an unauthorized person, though otherwise it be suffi-

cient, and before the actis raUBed by the vendor, the goods come to the possession of the ven-

dee, a raliflcation by the vendor will not give the demand validity as u stoppage in iranOTiu.

Bird V. Brown, Law Journal Rep. Ma. p. 164, April, 1850.

(2) Bird v. Brown, supra.

(8) Jt seems that a demand of the vendee before the right of stoppage is determined is not

sufficient ; it should be of the carrier or middle-man. Motlram v. Heyer, 5 Dmio's S, 629.
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stoppage, is determined by actual delivery to the vendee,

or by circumstances whicli are equivalent to actual de-

livery.

*544 *There are cases in which a constructive delivery

will, and others in which it wiU. not, destroy the

right. The delivery to a carrier or packer, to and for the use

of the vendee, or to a wharfinger, is a constructive delivery

to the vendee ; but it is not sufficient to defeat this right,

even though the carrier be appointed by the vendee. It will

continue until the place of delivery be, in fact, the end of the

journey of the goods, and they have arrived to the possession,

or under the direction of the vendee himself.^ If they have

arrived at the warehouse of the packer, used by the buyer as

his own, or they are landed at the wharf where the goods of

the vendee were usually landed and kept, the transitus is at

an end, and the right of the vendor extinguished.'' (1) The
delivery to the master of a general ship, or of one chartered

by the consignee, is, as we have already observed, a delivery to

the vendee or consignee, but still subject to this right of stop-

page, which has been termed a species of jus postUminii.'^

» The transitus is not at an end until the goods have reached the place of desti-

nation named by the vendee : Coates v. Railton, 6 Barnw. & Cress, 442, and have

come to the actual possession of the vendee, or under circumstances equivalent

thereto. Buckley v. Furniss, 15 TFcn&W, 137. Covell v. Hitchcock, 23 Wendell,

611. Edwards v. Brewer, 3 Meeson d: Welsly, SIS.

• Suee v. Prescott, 1 Atle. Rep. 248. Stokes v. La Riviere, cited in 3 Term

Rep. 466, and 3 East's Rep. 397. Ellis v. Hunt, 3 Term Rep. 464. Richardson v.

Goss, 3 Bos. & Pull. 119. Scott v. Pettit, 3 ibid. 469. Smith v. Goss, 1 Campb.

Rep. 282. Lord Alvanley, in 3 £o.s. i: Pull. 48. Dutton v. Solomonson, 3 ibid.

582. Rowe v. Pickford, 8 Taunt. Rep. 83. Tucker v. Humphrey, 4 Bingham's

Rep. 516.

« Bohtlingk v. Inglis, 3 East's Rep. 331. Cox v. Harden, 4 ibid. 211. Newhall

V. Vargas, 13 Maine Rep. 93. The master gave a receipt foi the goods on delivery

on board by the consignor, and afterwards signed a bill of lading to the consignee.

That circumstance did not take away the right of stoppage. Thompson v. Trail,

2 Carr. & Payne, 334. But in Bolin v. Huffnagle, 1 Rawle's Rep. 1, there was a

delivery of goods at a foreign port, to the master of the consignee's own ship, for

him ; and it was held that the transitus was at an end. This last decision may

perhaps be questioned, inasmuch as the delivery in that case, to the master of the

consignee's ship, was for the purpose of conveyance to him, and not like the case of

Fowler v. Kymer, cited in the next note, for the purpose of disposal in a foreign

mai'ket

(1) Sawyer v. Joslin, 20 Yt. B. 172. Frazer t. EilHard, 2 StroOh. B. 809.
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And yet, if the consignee had hired the ship for a

term *of years, and the goods were put on board to be *54:5

sent by him on a mercantile adventure, the delivery

"would be absolute, as much as a delivery into a vrarehouse

belonging to him, and it would bar the right of stoppage. "^
(1)

The idea that the goods must come to the corporal touch of

the vendee is exploded ; and it is settled that the transitus is

at an end, if the goods have arrived at an intermediate place,

where they are placed under the orders of the vendee, and
are to remain stationary until they receive his directions to

put them again in motion for some new and ulterior destina-

tion.'' In many of the cases, where the vendor's right of

stopping in transitu has been defeated, the delivery was
constructive only; and there has been much subtlety and
refinement on the question, as to the facts and circum-

stances which would amount to a delivery sufficient to take

away the right. The point for inquiry is, whether the pro-

perty is to be considered as still in its transit; for if it has

once fairly arrived at its destination, so as to give the vendee

the actual exercise of dominion and ownership over it, the

right is gone.*^ The cases in general upon the subject of con-

structive delivery may be reconciled by the distinction, that

if the delivery to a carrier or agent of the vendee hefor the

purpose of conveyance to the vendee, the right of stoppage

continues, notwithstanding such a constructive delivery to the

vendee ; but if the goods be delivered to the carrier or agent

for safe custody, or for disposal on the part of the vendee,

and the middle-man is by the agreement converted into a

special agent for the buyer, the transit or passage of the goods

terminates, and with it the right of stoppage-^ (2) So, a com-

» Fowler, v. Kymer, cited in 3 Eaifs Rep. 396. Wright v. Lawes, 4 Esp. Rep.

82. Stubbs V. Lund, 1 Mass. Rep. 457. S. P.

^ Dixon V. Baldwin, 5 East's Rep. 157. Foster v. Frampton, 6 Barnw, & Cress.

107. Dobson V. Wentwortb, 0. B. Nofember, 1842.

« Wright V. Lawes, 4 Esp. Rep. 82.

^ Jarnes v. Griffin, 1 Mees. & Wels. 29, 30.

(1) See Van Castell v. Booker, 2 Wels. nurls. & Oor. Bep. C91. Thia case contains a valu-

able discussion as to the effect of a delivery of goods on board a vessel, as determining the right

of stoppage. Per Parke, B.

(2) Where goods were sold to be shipped to an ultimate destination, ofwhich the vendor had

knowledge, but were first to go into the hands of an agent of the purchaser, and then to remain
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.

plete delivery of part of an entire parcel or cargo,

*546 with intention to take the whole, terminates *the tran-

situs, and the vendor cannot stop the remainder.^

A delivery of the key of the vendor's warehouse to the

purchaser ;'' or paying the vendor rent for the goods left in

his warehouse ;" or lodging an order from the vendor for de-

livery with the keeper of the warehouse ;d or delivering to the

vendee a bill of parcels, with an order on the storekeeper for

the delivery of the goods;'' or demanding and marking the

goods by the agent of the vendee, at the inn where they had
arrived at the end of the journey ;f or suffering the goods to

be marked and resold, and marked again by the under-pur-

chaser,g have all been held to amount to acts of delivery,

sufficient to take away the vendor's lien, or right of stoppage

in transitu. On the other hand, if the delivery be hot com-

plete, and some other act remains to be done by the con-

» Slubley v. Heyward, 2 H. Blacks. Rep. 504. Hammond v. AndersoD, 4 Bos.

lb. Pull. 69. Lord EUenborough, 6 East's Rep. 627. Jones v. Jones, 8 Meeson d:

Welsby, 431. In these cases there was an unequiyocal act of possession and

ownership. In other cases, where only a portion of the goods were delivered, and

the intention of the vendee was only to take part of the goods, the right of stoppage

as to the residue has been maintained. Hanson v. Meyer, 6 East, 614. Buckley

V. Furaiss, 17 Wendell, 504. Tanner v. Scovell, 14 Mees. & Wels. 28.

>> Lord Kenyon, 3 Term Rep. 468.

-' Hurry r. Mangles, 1 Oampb. Rep. 452. Suffei-ing the goods, by agreement, to

lie free of rent, in the vendor's warehouse, for a time, is still a complete delivery,

and destroys the lien. Barrett v. Goddard, 3 Mason's Rep. 107. But as between

vendor and vendee, the lien is not divested by an order of vendor, that he holds to

the order of vendee the goods specified free of rent, while the goods remain in the

same warehouse unpaid for. Townley v. Crump, 4 Adolph. cfc Ellis, 68.

1 Harman v. Anderson, 2 Oampb. Rep. 243.

e HoUingsworth v. Napier, 3 Caines' Rep. 182. In Akerman v. Humphrey, 1

Oarr. & Payne, 52, it was held, that the delivery of a shipping note by the con-

signee to a third person, with an order to the wharfinger to deliver the goods to

such third person, did not pass the property so as to prevent a stoppage in transitu

by the consignor; and that decision was adopted as sound law in Tucker v.

Humphrey, 4 Bing. Rep. 516.

f Ellis V. Hunt, 3 Term Rep. 464.

E Stoveld V. Hughes, 14 East's Rep. 308.

until the purchaser or his consignee should order them forwarded, the court were of opinion that

the right of stoppage in trmiHtu -was determined by the goods coming to the hands of the agent

first mentioned. Valpy v. Gibson, iM. ff. £ Scott S. 83T.
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signer, the right of stoppage is not gone.=- So, while a ves-

sel is performing quarantine at the port of delivery, and the

voyage not at an end, the consignor's right of stoppage has

been held not to be divested, even by a premature

*possessiononbehalf of the consignee.'' That doctrine *5i7

has, however, been since contradicted and overruled

by Lord Alvanley, in Mills v. Ball,<^ and by Mr. J. Ohambre,

in Ojppenheim v. Russell ;^ and the better opinion nowis, that

if the vendee intercepts the goods on their passage to him,

and takes possession as owner, the delivery is complete, and

the right of stoppage is gone. But if the goods have arrived

at the port of delivery, and are lodged in a public warehouse,

for default of payment of the duties, they are not deemed to

have come to the possession of the vendee, so as to deprive

the consignor of his right.
« (1)

» Withers v. Lyss, 4 Campb. R. '237. Busk v. Davis, 2 Maule & Selui. 397.

Coates V. Railton, 6 Barnw. & Oress. 422. Naylor v. Deunie, 8 Pick. B. 198.

>> Hoist T. Powaal, 1 Esp. R. 240.

« 2 Bos. <Ss Full.i&l.

i 3 Ibid. 54.

» Northey r. Field, 2 Esp. iJ. 613. Nix v. Olive, cited ia Abbott on Shipping,

426. The English system of warehousing goods was proposed by Sir Robert Wal-

pole, in 1733, in his Excise Scheme, but not adopted. Its advantages were pointed

out by Dean Tucker, in 1750. The scheme was revived and recommended by Mr.

Pitt, and digested in a practical shape under the administration of Mr. AdUiugton.

The statute of 43 Geo. III. ch. 132, laid the foundation of this wise and politic

system, and the successive statutes on the subject were consolidated by the act of

4 Geo. IV. in 1823, and the whole amended and re-enacted by the statute of 6

Geo. IV. ch. 94, and lastly, by the statute of 3 and 4 William lY. ch. 57, and the

consolidated act of 8 and 9 Victoria, ch. 91, which comprehends the system as now

in opeiation. The object of the warehousing system is to lodge miported articles

in public warehouses of special security, at a reasonable rent, without payment of

the duties on importation, till they are withdrawn for home consumption, and if

re-exported, no duty is ever paid. It secures the duties on goods lawfully im-

ported for use and sale in England, and relieves the trader from immediate pay-

ment in cash, and until the goods are withdrawn for home consumption. It allows

the storage even of prohibited goods in British warehouses on special security for

re-exportation ; and permits the transfer of goods in the warehouse, without re-

quii-ing payment of the duties, until they are withdrawn for use. If the goods are

destroyed by inevitable accident before they are withdrawn, although the govern-

(1) If Ihe goods remain in the custom-house, Ihe right is not defeated, though the vendee has

paid the freight. Donath v. Bromhead, T Barr's It. 801.

But where the goods have been placed in a public store under the -warehousing system, the

tratmttts is at an end. Mottram v. Heyer, 5 Dmio's B. 629.

Vol. II. 46



722 OF PERSONAL PROPERTY. [Part V.

(3.) Of acts of the vendee affecting the right.

A resale of the goods by the vendee does not, of itself, and
without other circumstances, destroy the vendor's right of

stoppage in transitu.^ But if the vendor has given to the

vendee documents sufficient to transfer the property, and

the vendee, upon the strength of them, sells the goods

*648 *to a iona fde purchaser without notice, the vendor

would be divested of his right. A bill of lading

usually has the word assigns : the goods are to be delivered

to the consignee or his assigns, he or they paying freight

;

and a great question has accordingly arisen, and been veiy

elaborately discussed and litigated in the English courts,

whether the bill of lading could be negotiated by the con-

signee like a bill of exchange, and what legal rights were

ment does not stand insurer for their safety, the duties are uniformly remitted. A
clear analysis of the warehousing provisions is given in 1 SeWs Com. 187—190,

5th edit., and in McCulloch's Diclionary of Commerce, 2d edit. art. Warehousing

System, where the statute of 3 and 4 William IV. is given at large, with its nu-

merous and detailed provisions.

The New-York chamber of commerce, in November, 1842, prepared and sent a

memorial to congress in favour of establishing the warehousing system in the

United States; and in addition to powerful considerations in favour of it, the

memorial suggested that the warehouse, or dock warrants, or storage receipts, were

in England transferable paper, and the holder was regarded as owner of the goods.

A flexible and desirable security, representing actual property, was thus thrown

nto commercial circulation.

See Phillips v. Huth, 6 Meeson & Wehby, 572, on the consti-uction of the fac-

ers' act of 6 Geo. IV. The congress of the United States, in August, 1846, ch. 84,

established for the first time a warehouse system. The act declares that duties on

all imported goods shall be paid in cash ; but it provides that if duties are not paid,

or it the importer or consignee shaU make an entry in writing for warehousing the

same, the goods shall be deposited in the public stores, or other stores agreed on,

at the charge and risk of the importer or consignee, subject to their order, on pay-

intr the duties and expenses, to be secured by bonds with sureties, but not to be

withdrawn except in specified parcels ; and if satisfactoi-y security be given that

the goods shall be landed out of the jurisdiction of the United States, or on entiy

for re-exportation, and the payment of the expenses, &c., the goods may be

shipped without payment of duties. That if any goods so deposited shall re-

main beyond one year, without payment of the duties and expenses as afore-

said, they shall be appraised and sold at auction, and the surplus proceeds, after

payment as aforesaid, shall be paid over to the owner or consignee. Goods de-

posited may also be withdrawn and transported to any other port of entry in the

United States, with the benefit of drawback under specified regulations.

« Craven t. Ryder, 6 Taunt. R. 433. Lord Alvanley, 3 Bos. & Full. 47.

WTiitehouse v. Frost, 12 Bail's Rep. 614. Stoveld v. Hughes, 14 ib. 308.
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vested in the assignee. In the case oi LicTcba/rrow v. Mason,'^

it was decided by the K. B., that a honafide endorsement, for

a valuable consideration, of a bill of lading, by the consignee

to an assignee, who had no notice that the goods were not

paid for, was an absolute transfer of the property, so as to di-

vest the consignor of his right of stoppage in transitu, in case

of the vendee's insolvency, as against such assignee. There is

no case on mercantile law which has afforded a greater dis-

play of acute investigation. The judgment of the K. B. was
reversed in the exchequer chamber ; and Lord Loughborough
took a masterly view of the whole subject, and completely

overthrew the doctrine of the negotiability of bills of lading.''

The case then went to the house of lords, where Mr. Justice

Buller most ably supported the decision of the K. B.= A
new trial was awarded, "^ and a special verdict taken, and

judgment given thereon without discussion; the judges of the

K. B. declaring, that notwithstanding the decision in the ex-

chequer chamber, they retained their former opinions.^

The question, therefore, remains, to a certain *degree, *549

still floating and unsettled ; though it seems now to be

considered as the law at "Westminster Hall, that if a bill of

lading be assigned, lonafide, and for a valuable consideration,

it is a transfer of the property ; and in the case of the consignee,

if it be made without notice of the insolvency of the consignee,

the property is absolutely vested in the assignee of the con-

signee, and the consignor has in that case lost his right to

stop. ''(I) It is likewise considered to be the law in this coun-

• 2 Term Rep. 63.

^ JIason V. Lickban-ow, 1 H. Blacks. R. 35 7.

« 6 EmCs Rep. 17, in notis.

^ 2 ff. Blacis. R. 211. 5 Term Rep. 367.

" Lickban-ow t. Mason, 5 Term Rep. 683. In France, the debatable nature of

tlie subject has been strikingly displayed ; for the question of the negotiability of

bills of lading was discussed by such masters of commercial law as Valin and

Emerigoa, and they came to directly opposite conclusions. The first raaintained

that bills of lading were negotiable instruments, and the latter denied it. Valin's

Com. torn. i. pp. 606, 607. Emerigon, des Asa. torn. i. 318, 319. By the Code of

Commerce, (art. 281,) bills of lading may be to order, or to bearer. This settles the

question in favour of their negotiability.

f Coxe V. Harden, 4 East's R. 211. Gumming v. Brown, 9 Hid. 506. Morison

(1) The effect of a consignment of goods generally is to vest the property in the consignee ;
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try, that the deliTery of the bill of lading transfers the pro-

perty to the consignee ; and it seems to be conceded that the

assignment of it by the consignee, by way of sale or mort-

gage, will pass the property, though no actual delivery of the

goods be made, provided they were then at sea. (1) The rule

is founded on sound principles of mercantile policy, and is

necessary to render the consignee safe in the acceptance of

the drafts ofhis correspondent^abroad, and to afford him the

means of prompt reimbursement or indemnity.^

V. Gray, 2 Bing. Rep. 260. Walter t. Ros8, 2 Wash. Cir. R. 283. Wharton's

Dig. tit. Vendor, u. 80. Haille v. Smith, 1 Bos. & Pull. 563. InMorison v. Gray,

9 Moor^s C. B. B. 484, it was held, that the Jo»<t Jide assignee of a bill of lading

had a sufficient property to stop the goods while in transitu, on the insolvency of

the vendee, and to sue in his own name the whai-finger who refused to deliver up

the goods. But though a bill of lading be negotiable, it seems in a late case to be

doubted whether a bill of lading was conclusive as between the ship-owner and a

bona Jide endorsee for value. Berkley v. Watling, 1 Adolph. & Ellis, 29. In Birck-

head v. Brown, 5 Hill N. Y. R. 634, it was declared, that letters of credit and com-

mercial guaranties were not negotiable instruments, and that no special contracts,

other than bills of exchange and promissory notes, were negotiable instruments, and

no one could sue in his own name but an original party to the contract. La-

mourieux v. Hewitt, 5 Wendell, 307. Watson v. McLaren, 19 id. 657. 26 Id. 425.

Miller v. Gast*, 2 Hill N. Y. R. 188. (2)

In Thompson v. Dominy, 14 Meeson & Wehby, 403, it was adjudged that a bill

of lading was not negotiable like a bill of exchange, so as to enable the endorsee to

sue in his own name. The endorsement transfers the right of property in the

goods, but not the contract itself. The court said that there was no case that went

80 far.

» Wright V. Campbell, 4 Burr. R. 2051. Giiffith v. Ingledew, 6 Serg. <fc Rawle,

429. Peters v. Ballistler, 3 Pick. R. 495. Walter v. Ross, supra. In Conrad v.

The Atlantic Insurance Company, 1 Peters' U. S. Rep. 386, it was decided that

the consignee, being the authorized agent of the owner to receive the goods, his en-

dorsement of the bill of lading to a bonajide purchaser, for a valuable considera-

but if Ihe bill of lading is special, to deliver the goods to A., for the tise of B., the property vests

in B., and the action must be brought in his name. Grove v. Brien, 8 How. 2i. 429. Aa a gene-

ral rule, a suit, founded on the express contract of the bill of lading, must be brought in the ship-

per's or owner's name ; an endorsement of the bill will transfer the property in the goods, but

not the contract in the bill of lading. Dows v. Cobb, 12 Barh. S. 310.

(1) It has been decided, that where the master signed bills of lading in the usual form, but for

goods which were never received on board, the ship-owner was not responsible, though the bill

had been transferred to a honajide endorsee for value. Grant v. Norway, Bngliah Law Jour-

nal nep. May, 1851, C. P. p. 93.

(3) It seems that the contract with tlie carrier cannot be assigned so as to give the assignee a

..right of action on the contract, or for a breach of it. Howard v. Shcpard, Law Journal Bep. 2.

B. p. 249, Sept 1850.

The endorsee of a bill of lading cannot, like the endorsee of a note, bring an action upon it

in his own name. The endorsement simply transfers the property in the goods. Thompson v.

Dominy, 14-Jf. & W. Bep.m.
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*But it must not be understood that the consignee *550

can, in all cases, by his endorsement of the bill of

lading to a third person, even for a valuable consideration,

and without collusion, defeat the right of the consignor to

stop the goods. It will depend upon the nature and object

of the consignment, and the character of the consignee. As
a general rule, no agreement made between the consignee

and his assignee, can defeat or affect this right of the con-

signor ; and the consignor's right to stop in tramsitu, is prior

and paramount to the carrier's right to retain as against the

consignee. a A factor, having only authority to sell, and
not to pledge the goods of his principal, cannot divest the

consignor of the right to stop the goods in transitu, by en-

dorsing or delivering over the bill of lading as a pledge, any
more than he could by delivery of the goods themselves ij
way of pledge ; and it is the same thing whether the en-

dorsee was or was not ignorant that he acted as factor. ^ If

the assignee of the bill of lading has notice of such circum-

stances as render the biU of lading not fairly and honestly

tion, without notice of any adverse interest, passed the property as against all the

world. This is the result of the principle, that bills of lading are transferable by

endorsement, and pass the property. Strictly speaking, no person but such con-

signee can, by endorsement of the bill of lading, pass the legal title to the goods
;

but if the shipper be the owner, and the shipment be on his account and rist, he

can pass the legal title by assignment of the bill of lading, or otherwise ; and It

will be good against all persons, except the purchaser, for a valuable consideration,

by an endorsement of the bill of lading itself. The same principle was declared in

Kathan v. Giles, 5 Taunt. Rep. 558. A deposit of the bill of lading, without en-

dorsement, will create a lien on the cargo to the amount of the money advanced

on the strength of the deposit, which would be superior to the consignor's right of

stoppage. That right came from the courts of equity, and is founded upon equita-

ble considerations ; and it consequently must yield to a still higher equity in a third

person. In Louisiana, it has been held, that goods shipped could not be attached

by the creditors of the shipper, after the bill of lading had come into the hands of

the consignee; but they might be attached by the creditors of the consignee.

M'lfeill T. Glass, 13 Martin's Louis. Rep. 261.

' Oppenheim v. Russell, 3 Bos. & Full, 42. The right of stoppage is held not

to [be divested, though the goods be , levied on by execution, at the suit of a

ci-editor of the purchaser, provided it be exercised before the transitus is at an end

The vendor's lien has preference ; it is the elder lien, and cannot be superseded

by the attachment'of a creditor. Smith v. Goss, 1 Gampb. N. P. Rep. 252. Buck-

ley v. Fui-niss, 15 Wendell, 137. Marshall, J., in Hause v. Judson, 4 Dana's Ken.

iJ. 11.

i" Newson v. Thornton, 6 East's Rep. 17.
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assignable, the right of stoppage as against the assignee is not

gone
; and any collusion or fraud between the consignee and

his assignee will, of course, enable the consignor to assert his

right. But the mere fact that the assignee has notice

*651 that *the consignor is not paid, does not seem to be of

itself absolutely sufiBcient to render the assignment de-

feasible by the stopping of the cargo in its transit, if the case

be otherwise clear of all circumstances of fraud ; though if

the assignee be aware that the consignee is unable to pay,

then the assignment will be deemed fraudulent as against

the rights of the consignor.

»

The buyer, if he finds himself unable to pay for the goods,

may, before delivery, rescind the contract, with' the assent of

the seller. But this right of the buyer of rejecting the goods,

subsists only while the goods are in tratisitu. After actual

delivery, the goods become identified with his property, and

cannot, in contemplation of bankruptcy, be restored to the

seller; nor can he interfere and reject the goods, though in

their transit, after an act of bankruptcy committed ; for this

would be to give a prefereijce among creditors.''

Sir "William Scott observed," that this privilege of stoppage

was a proprietary right, recognised by the general mercantile

law of Europe, as well as by that of England. It was recog-

nised in Scotland in 1790 ; and the French law has gone

very far towards the admission of the right, to the full ex-

tent of the English rule. It allows the vendor to stop the

goods in their transit to the consignee, in case of his non-

payment or failure, provided the goods have not been in the

mean time sold iona fide, according to the invoices and bills

» Cumming v. Brown, 9 East's Sep. 506. As long as the vendor of goods de-

livered for exportation retains the receipt given to the cartman, the shipment is

not complete, and the right of stoppage not gone. Bradner v. Jones, N. Y. Legal

Observer for March, 1847.

* Smith V. Field, 5 Term R. 402. Barnes v. Freeland, 6 ibid. 80. Richardson

v. Goss, 3 B. Jk Pull. 119. Barham v. Farebrother, 1 Daioson & Lloyd, 42. Inde-

pendent of the question under statutes of bankruptcy, it seems to be settled, that

the vendee's consent to restore goods, and the vendor's consent to receive them, re-

vests the property in the vendor, and amounts to a i-escission of the sale, so as to

prevent a seizure at the suit of creditors. Atkin v. Banvick, Str. 166. Salte v.

Field, 5 Term, 211. Ash v. Putnam, 1 BiWs N. Y. R. 803. 310.

• 6 Rob. Rep. 498,
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of lading, or altered in tteir nature or quantity, and the es.

tate of the insolvent vendee be indemnified against all ne-

cessary expenses and advances on account of the goods ; and

the assignees of the vendee will be entitled to the goods on

payment of the price.'' The civil law, and the laws of

those European nations which have *adopted the civil *552

law, contain a great impediment to the absolute nego-

tiability of bills of lading ; for they do not consider the trans-

fer of property to be complete, even by sale and delivery,

without payment or security for the price, unless credit be

given. In case of insolvency, the seller may reclaim the

goods, as being his own property, even from the possession of

the buyer, provided they remain unchanged in form, and dis-

tinguishable from his other goods.'' This was also the law of

France, until the commercial code adopted the law of stop-

ping in transitu, and rejected the old law of revendication,

as tending to litigation and fraud. =

XII. Of the interpretation of contracts.

The rules which have been established for the better inter-

pretation of contracts, are the conclusions of good sense and

sound logic, applied to the agreement of the parties. Their

object is to ascertain with precision the mutual understanding

of the contract in the given case ; and, like other deductions

of right reason, they have been quite uniform in every age

of cultivated jurisprudence. The title De Dimersis Regulis,

in the Pandects,^ as well as the sententious rules and princi-

ples which pervade the whole body of the civil law, show

how largely the common law of England is indebted to the

Roman law for the code of proverbial wisdom. There are

scarcely any maxims in the English law but what were de-

rived from the Komans; and it has been affirmed^ by a very

» Code de Commerce, Nos. 516—580. 582.

• See Lord Abinger'a sketch of the progreaa of the dooti'iae of stoppage in

transitu. GibsoD v. Oarruthers, 8 Meeson cfc WcUby, 336.

" Dig. 18. 1. 19. Domat, b. 4. tit. 6. sec. 2. art. 3. Van Leeuwen's Com. on the

Roman Dutch Law, b. 4. ch. 17. sec. 3. Case at Petersburg, ia Russia, cited in

Bohtlingk v. Inglis, 3 East's Rep. 386. Case at Amsterdam, cited in the note to 1

Bell's Com. 217, 218. See SMpra, 498.

i Dig. 50. 17.
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competent judge, that if the fame of the Eoman law rested

solely on the single book of the Pandects, which con-

*553 tains the regulm juris, it would endure for *ever on
that foundation.* Besides the authoritative collection

of maxims already referred to, there is a still larger collection

of principles in the same condensed shape drawn by one
of the modern civilians from every part of the civil law,
and digested with great diligence and study. It is contained
in some of the editions of the Corpus Juris Civilis ; and in

them it immediately precedes the code.''

Among the common law writers who have made compila-
tions of this kind. Lord Bacon stands pre-eminent. In his

treatise De Augmentis Scientiarum, there are nearly one
hundred aphorisms, containing principles which lie at the

foundation of universal justice, and the sources of municipal
law. He defines his collection to be Exemjplum tractatus de

justitia universali, sive de fontihus juris ; and it is a code

proper for the study of statesmen, as well as lawyers ; for it

abounds in principles of legislation, as well as of distributive

justice." Another work of Lord Bacon consists of his max-
ims, or elements of the common law, being some of those con-

clusions of reason, or condensations of truth, dispersed through-

out the body of the law, and worthily and aptly called by a

great civilian, legum leges. Ancient wisdom and science

were frequently embodied and delivered in this form. And
Lord Bacon does not content himselfwith merely setting down
his axioms, like ambiguous oracles, obscure by their brevity,

and affording little light or direction ; he accompanies

*554 each of his maxims with a clear and ample *exposition,

" breaking them into cases, and opening them with dis-

» In Wood's Institutes of the Civil Law, b. 3. ch. l.p. 207, there is a collection of

the most useful and practical rules of the civil law to be observed in the interpre-

tation of contracts.

^ It is entitled, Regulce et Sententiw Juris, ex universo corpore Juris Oivilis spar-

sim coUectce, et in ordinem alphabeticum digestm; and it is the production of J.

Hennequinis, a learned doctor of the civil law.

« Bacon's Works, vol. vii. p. 439. The aphorisms relate specially to the dignity

of the law ; to defective and omitted provisions ; to the obscurity and uncertainty

of law; to retrospective and cumulative laws; to the new digests of the laws; to

the force and value of precedents ; to the influence of commentaries and forensic

opinions, <&c.



Lee. XXXIX.] OF PERSONAL PROPERTY. 729

tinctions, and sometimes showing tlie reasons wliereon they

depend, and the affinity they have with other rules." * There

are other collections of law maxims of great value. " The

grounds and maxims of the English laws" by William Noy,

attorney-general in the reign of Charles I., is a collection of

reputation and authority, applicable to every general head

of the law. In imitation of Lord Bacon, Noy has accompa-

nied each of his maxims with cases and precedents, affording

a copious illustration of his principles. The collection by T.

Branch is much more extensive and complete. It is an ad-

mirable vade m,eoum, for the use of the bench and the bar.

It draws so copiously from the common law reports and writers

of the age of Elizabeth, and since that time, that it may be

regarded as the accumulated spirit and wisdom of the great

body of the English law. The only difficulty is, that the

maxims require study and profound reflection in the applica-

tion of them, especially as they are unassisted by any com-

mentary, and stand naked in all the brevity and severity of

their original abstraction, i"

The space allowed to the subject will only permit me to re-

fer, by way of sample, to a few of the more leading rules of

construction applicable to contracts. "=

' See the Preface to Lord Bacon's "Maxims of the Law." Bacon's Works, toI.

ir. p. 10.

' This work was originally a small duodecimo volume, printed at London, in

ITS 3, entitled Principia Legis et Equilatis, being an alphabetical collection of

Maxims, Principles or Rules, Definitions and Memorable Sayings, in Law and

Mquity. It adds very much to the utility and interest of the compilation, that it

gives, in almost every instance, the original author, and book, and case from whence

the maxims were drawn. The third American edition, taken from the ninth Lon-

don edition of Noy's Maxims, edited by Mr. Hening, was published at Philadelphiai

in 1845, by T. &, J. W. Johnson ; to which was added Francis' Maxims of Equity,

and Branch's Principia Legis, forming a veiy valuable collection of legal princi-

ples, and with which every lawyer should be familiar.

» There is, in the American Jurist for July and October, 1840, a useful collection

of the most prominent rules of construction of contracts, accompanied with practi-

cal illustrations, and a large reference to the authorities sustaining .them. It is

understood to be a production of a learned and accurate common law jurist " A
Selection of Legal Maxims, classified and illustrated," by Herbert Brown, Esq.,

London, 1845, is also a valuable compilation of the more important legal maxims

of practical use, and they are accompanied with the exposition of them in the lead-

ing cases, and with a commentary upon them which is exceedingly instructive, and

may be safely recommended to the profession.
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It may be observed, in tbe first place, that the rules of coa-
strnction of contracts are the same in courts of law and of

equity, and whether the contract be under seal or not under
seal.1- The mutual intention of the parties to the instrument
is the great, and sometimes the difficult object of inquiry,

when the terms of it are not free from ambiguity. To reach
and carry that intention into effect, the law, when it becomes
necessary, will control even the liberal terms of the contract,

if they manifestly contravene the purpose ; and many
*565 cases *are given in the books, in which the plain intent

has prevailed over the strict letter of the contract.

^

The rule is embodied in these common law maxims : Verla

ita sunt intelligenda ut res magis valeat quam j>ereat— Veria

debent intentioni inservire /—and in these in the civil law

:

Inconventtbus contrahentvum voluntatem potius, quam verba,

spectari plaouit— Quoties in stvpulationibus ambigua oratio

est commodissim/am est id accipi quo res de qua agitur in tuto

sit." In furtherance of the rule that the intention of the

parties is to be ascertained, it is another principle, that plain,

unambiguous words need no interpretation, and subtlety and
refinement upon terms would defeat the sense. The bulk of

mankind act and deal with great simplicity ; and on this is

founded the rule that benigncefaciendce interpretationes car-

taru7npropter simplicitatem, laicorum. "Words are to be ta-

ken in their popular and ordinary meaning, unless some good
reason be assigned to show that they should be understood in

a different sense. Quotius in verbis nulla est ambiguitas ibi

rmlla expositio contra verba fienda est. Si nulla sit cor^ec-

tura quoB ducat alio, verba imtelligenda sunt ex proprietate,

non grammatica sedpopula/ri ex usu.^ But if the intention

be doubtful, it is to be sought after by a reference to the con-

text, and to the nature of the contract. It must be a reason-

* The Master of the Rolls, 3 Vesey, 692. Lord EUenborough, 13 East's Rep. 1i.

> Co. Liu. 45. a. 301. 1. Lord Hardwicke, in 2 Alk. Rep. 32. Lord Ch. J.

Willes, in Parkhurat v. Smith, Willie's Rep. 332. Bach t. Proctor, Doug. 382.

Dormer v. Knight, 1 Taunt. 41'7. Hotham, B., and Thompson, B. 1 H. Blacks,

Rep. 385, 386. 595. Lord Kenyon, in Tallockv. Harris, 3 Term Rep. 181. Pothier,

Traia des Oblig. 'So. 91.

» Dig. 41. 1. 80. Ibid. 50. 16. 219.

^ Orotius de Jure B. et. P. 2. 16. 2.
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able construction, and according to the subject matter and

motive.i^ Sensus verborumexccmsa dicentis accipiendus est,

et secundum subjeotammateriam. The whole instrument is to

be viewed and compared in all its parts, so that every part of

it may be made consistent and effectual. Ex anteoedentibus

et cmiseqtientibus optima Jit interpretatio. So, also, adproxi-

mum antecedens fiat relatio, nisi impediatur sententia. The

relative same refers to the next antecedent,'' though the word

said does only when the plain meaning of the writing requires

it. The sense of the instrument is ^o be sought, also, by a

reference to the usage of the place, or the lex loci, according

to another of the maxims of interpretation in the civil law.

Si non appa/reat quid actum est, in cmitractibus veniunt ea

qucB sunt maris et consuetudinis in regione in qua actum

est.'' If it be a mercantile case, and the instrument be

*not clear and unequivocal, evidence of the usage or *656

course of trade at the place where the conti'act is to be

carried into effect, is admissible to explain the meaning and

remove the doubt. "^

The law places more reliance upon written than oral testi-

mony ; and it is an inflexible rule, that parol evidence is not

admissible to supply or contradict, enlarge or vary, the words

of a contract in writing. (1) That would be the substitution

of parol to'written evidence under the hand of the party, and

it would lead to uncertainty, error and fraud.<= Parol evi-

dence is received, when it goes, not to contradict the terms of

the writing, but to overthrow the whole contract, as being

• Ashhurst, J., 1 Term Rep. 703. Best, Ch. J., 2 Bing. Rep. 519.

' Co. Liu. 20. b. 385. b.

' Dig. 50, 17. 34. Mr. Justice Story, ia hia Oom. on the Oonflict of Laws, pp.

225—233, has enforced tlie numerous authorities, and by illustrations, the general

rule, that in the interpretation of contracts, the law and custom of the place of the

contract are to govern.

' Webb V. Plummer, 2 Barnw. S Aid. 746. Coit v. Com. Ins. Co. 7 Johns. Rep,

385. Gibbon v. Young, 8 Taunt. Rep. 261. Bottomley v. Forbes, 5 Bingham, N. 0.

121. If technical terms are employed, they are to be taken in a technical sense

—

verba artis ex arte.

' Piersons v. Hooker, 3 Johns. Rep. 68. Jackson v. Foster, 12 ibid. 488.

(1) Bat the situatiou of the parties, the acts to be performed, and the time, place and manner

of performance, may be considered in aid of the interpretation. Merrill v. Gore, 29 Maine R.

816.
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fraudulent or illegal ; for it then shows _tliat the instrument
never had any valid operation ; and this rule is supported on
grounds of policy and necessity. So, when a contract is re-

duced to writing, all matters of negotiation and discussion on
the subject, antecedent to, and dehors the writing, are exclud-

ed asbeing merged in the instrument.* In the case, however,
of a latent ambiguity, or one not appearing on the face of

the instrument, but arising entirely in the application of it

—

as when the person or object in view is not designated with

precision—the maxim fitly applies, that anibiguitas verborum
latens 'oerificatione swppletur ; nam, quod exfacto oritur am-
'biguum verificatione facti tollitur.^

The rule that the language of a deed or contract is to be
taken most strongly against the party using it, {verba ambigua
fortius accipiuntur contra proferentem,) though it be a rule,

according to Lord Bacon, " drawn out of the depth of reason,"

applies only to cases of ambiguity in the words, or where the

exposition is requisite to give them lawful effect. It is a rule

of strictness and rigour, and not to be resorted to but

*557 where other rules of exposition fail.<: The *modern
and more reasonable practice is, to give to the language

its just' sense, and to search for the precise meaning, and

one requisite to give fair effect to the contract, without

adopting either the rule of a rigid or of an indulgent con-

* Abbott, Ch. J, ia Eain t. Dodds, 2 Barnw. dt Cress. 627. Parkhurst v. Van
Oortlandt, 1 Johns. Ch. Rep. 273. Dean v. Mason, 4 Conn. Rep. 428.

^ Lord Bacon's maxim, Regula, 23. Cole v. Wendel, 8 Johns. R. 90. It is a

well settled rule, and one which has been acknowledged in all the cases on the

subject, from Cheyney's Case, 5 Co. 68, down to this day, that parol evidence is in-

admissible to supply or contradict, enlarge or vary the words of a will, or explain

the intention of the testator, except in a case of a latent ambiguity arising dehors

the will, as to the person or subject meant to be described, or to rebut a resulting

trust. Mann v. Executors of Mann, 1 Johns. Ch. R. 234. Doe v. Chichester, 4

Dow's P. C. 66. 96. Hand v. Hoffman, 3 HalstecTs R. 71. The rule as to the am-

biguity applies equally to deeds and to all written instruments. Ibid. Meres t.

Ansell, 3 Wils. Rep. 275. The maxim of Lord Bacon, that amhiguitas patens is

never helped by averment, is too general. It is subject to qualifications, and this

is sufficiently shown in the learned decision, in Fish v. Hubbard's Administrators,

21 Wendell, 651. In extrinsic cases, parol evidence is often admitted to explain a

patent ambiguity. Duer on Insurance, vol. i. 170. At the end of the Treatise of

Mr. Wagram on the Adoption of Extrinsic Evidence, there are observations on the

cases relative to Lord Bacon's rule concerning latent and patent ambiguities.

" Bacon's Maxims of the Law, No. 3.
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struction. The Roman law maxims of interpretation in such
cases were that in dubiis ienigniora ^rceferenda sunt. In
dbscuris quod minimum est, sequimur—secundum promisso-

. rem interpretamur.^ The true principle of sound ethics is,

,to give the contract the sense in which the person making
the promise believed the other party to have accepted it, if

he in fact did so understand and accept it.^

If the object of the contract be present, an error in the

name does not vitiate it; as if A. gives a horse to C, (D. be-

ing present,) says to him, (C.) "D., take this horse," the gift

is good notwithstanding a mistake in the name ; for the pre-

sence of the grantee gives a higher degree of certainty to the

identity of the person than the mention of his name. So, if

the error consists in the demonstration or reference, and not

in the name of the thing-—-as if A. grant to B. his lot of land

called Dale, in the parish of B., in the county of D., and the

lot lies in the county of H., yet the falsity of the addition does

not affect the efficacy of the contract. Many other cases to

the like effect are put by Lord Bacon, and given by way of

illustration of the rule, \h.s,.t pi^cesentia corporis tollit errorem
nominis, et Veritas nominis tollit errorein demonstrationis .'^

• Dig. 45. 1. 99. Ibid. 50. 1*7. 9. 56. However, if the deed from its ambiguity

creates a doubt, the consti-uction is to be favourable to the grantee, and there is no

distioctioD, in this respect, between the language of the grant itself, and that of any

exception or reservation contained in it. Ch. J. Parker cites the authorities and

enforces the rule in his able decision in Cocheco Man. Co. v. Whittier, Id N. H.

Rep. 305.

'' Every ti'eaty, says Vaftel, should be interpreted as the parties understood it,

when the act was prepared and accepted. Droit des Gens, b. 2. ch. l"?. sec. 268.

Vide supra, vol. i. 460, note.

= Bacon's Maxims of the Law, Reg. 25. Smith v. Smith, 1 Edw. Ch. Rep. 189.

Doe V. Cranstoun, 7 Mees. & W, 1.



LECTUEE XL.

OF BilLMENT.'

Bailment is a delivery of goods in trust, upon a contract,

expressed or implied, that the trust shall be duly executed,
and the goods restored by the bailee, as soon as the purpose
of the bailment shall be answered.^ (1)

There are five species of bailment, according to Sir "Wil-

liam Jones, in his correction of Lord Holt's enumeration of
the different sorts of bailments.

I. Depositwn, or a naked deposit without reward.

II. Mandatum, or commission, which is gratuitous, and by
which the mandatary undertakes to do some act about

the thing bailed.

III. CommodaUcm, or loan for use without pay, and when
the thing is to be restored in specie.

IV. A pledge, as when a thing is bailed to a creditor as a

secm-ity for a debt.

*559 *V. Locatio, or hiring for a reward. i"

* 2 Blacks. Com, 452. Pothier, Traile du Contrat de Depot, No. 1. Mr. Justice

Story, in bis Commentaries on the Law of Bailments, speaks of a consignment to a

factor, as being a bailment for sale ; and he applies the term bailment to cases in

which DO return or delivery, or re-deliTery to the owner or his agent, is contem-

plated. But I apprehend this is extending the definition of the tenn beyond the

ordinary acceptation of it in the English law.

'' Jones' Essay on the Law of Bailments, 27, Ist edit. 1790. Bailments have been

(1) As a general rule, a bailee cannot set up a title in a third person to defeat the bailor's suit;

but when the bailor had obtained the property by felony, force or fraud, the bailee may set up

the right of the true owner, where the property has been delivered to him before suit commenced
by bailor. Bates T. Stanton, 1 Duer B. 79. Esmay v. Fanning, 9 Barb. B, 176.
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I shall examine each of them in their order.

*I. Of depositwm.
'

*560

This is a bailment of goods to be kept for the bailor,

and returned upon demand without a recompense ; and as the

bailee or depositary derives no benefit from the bailment, he

is to keep them with reasonable care ; and he is responsible,

if there be no special undertaking to the contrary, only for

gross neglect, or for a violation of good faith.^ As a general

rule, he is not answerable for mere neglect, if the goods be

injured or destroyed while in his custody, if he takes no bet-

ter care of his own goods, of the like value and under the like

circumstances, and they be also spoiled or destroyed.'' Mere
neglect, in such a case, is not gross neglect, since the latter is

tantamount in the mischief it produces to a breach of good

faith, and it usually implies it ; but whether fraud does or

does not, in point of fact, accompany gross neglect in a depos-

itary, he is still responsible for it in law. Gross neglect, as was

observed by Ch. J. Parker," bears so near a resemblance to

fraud, as to be equivalent to it in its effects upon contracts.

Gross neglect is the want of that care which every man of

common sense, under the circumstances, takes of his own
property.'^

reduced, by a late master hand, to three kinds : 1. Those in which the trust is for the

benefit of the bailor, and -which embrace deposits and mandates. 2. Those in

which the trust is for the benefit of the bailee, as the coinmodatum, or gratuitous

loan for use. 3. Those in which the trust is for the benefit of both parties, as

pledges or pawns, and hiring and letting to hire. Story's Com. ore Bailments, 3.

• Quia nulla utilitas ejus versaticr apud quern depositur, merito dolus prcestatur

solus. Dig. 13. 6. 6. Foster v. The Essex Bank, 17 Jfass. i2«p. 479. Lafarge v.

Morgan, 11 Martin's Louis. It. 462. Doorman v. Jenkins, 4 Neville & Manning,

170. In this last case it was held, that what would amount to gross negligence,

was a question for a juiy. The law raises an assumpsit in all cases, even in that

of a gratuitous bailment, that the bailee will keep and deliver, safely and securely,

which means due care in all cases, but the decree of care varies according to the

nature of the bailment, and becomes stringent in cases of carriers and bailees for

hire. Ross v. Hill, 2 Man. G. do Scott's R. 877.

i" See Foster v. Essex Bank, infra, p. 663, n. d.

' 17 Mass. Rep. 500.

i Jones' Essay, 90—93. Lord Holt,, in Coggs v. Bernard, 2 Lord Raym. 913.

In the civil law, gross negligence was termed magna culpa, or lata culpa, and it

was in some cases deemed equivalent to fraud or deceit. Lord Ch. J. Tindall, in 2

Manning & Granger, 852, 1 Adol. & Ellis, 'S. S. 38, says, that it also, in the Eng-
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561* *Tlie main inquiry in the case is, what is the duty,

and what is the responsibility of the bailee. The gen-

eral measure of diligence requisite in every species of bail-

ment is regulated, in a greater or less degree, by the nature

and quality of the thing bailed, and by the understanding and

practice of the city or country in which the parties resided

or happened to be. Diligence is a relative term ; and it is

evident that what would amount to the requisite diligence at

one time, in one situation, and under one set of circumstan-

ces, might not amount to it in another. »• The deposit is to be

kept with the ordinary care applicable to the case under its

circumstances, and the depositary cannot make use of the

thing deposited without the consent of the bailor expressly

given or reasonably implied.''

In Bonicm's case'^ the depositary had a chest containing

plate and jewels deposited with him. The chest was locked,

and he was not informed of the contents. In the night his

house was broken open and plundered, as well of the chest

with its contents as of his own goods. An attempt was made
to charge the bailee; but there was no foundation for the

charge, since the bailee used ordinary diligence, and the loss

was by a burglary ; and it was accordingly held that the

bailee was not answerable. Such a bailee, who receives

lish law, approximates to and cannot be distinguished from dolus malua, or mis-

conduct. But it is not fraud by inference of law, but a matter of fact for a jury.

Wilson V. T. & M. R. Road, 11 Gill & Johnson, 68. It was put by Paulus for

fraud, and by Ulpian it was held to be plainly assimilated to fraud. Magna negli-

geniia culpa est, magna culpa dolus est. Lata culpa plane dolo comparabitur.

Dig. 50. 16. 226. Ibid. 11. 6. 1. 1. It was not understood by the civilians to be

absolutely fraud, but only the presumptive evidence of fraud, when applied to

cases of trust. In many other cases the presumption was not raised. It was not

held to be such under the Cornelian law, ne in hoc lege culpa lata pro dolo accipi-

tur. Dig. 48- 8. "7. Proculus would not admit that lata culpa amounted to dolus ;

but Iferva and Celsus insisted that it amounted to the same thing, in effect, when

applied to bailment ; for though a person had not ordinary care, yet, if he bestowed

less care than was ordinary for him on a thing confided to his care, it was evidence

of bad faith. Dig. 16. 3. 32. Culpam tamen dolo proximam contineri guis merito

discerit. Dig. 43. 26. 8. 3. Deceit (dolus) is any subtle contrivance, by words or

acts with a design to circumvent. Fraud imports damage or detriment.

» Bataon v. Donovan, 4 JBarnw. & Aid. 21. Story's Oom. on Bailments, 9—12.

t Dig 16. 3. 29. Pothier, 2'raite de Depdt, No. 34. Story's Com. 67—70.

' Year Boole, 8 Edw. II. Fits. Abr. tit Detinue, pi. 59, and cited by Lord Holt,

in 2 Lord Raym. 914, and in Jones on Bailment, 28.
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goods to keep gratis, is under the least responsibility of any
species of trustee. If he keeps the goods as he keeps his

own, though he keeps his own negligently, he is not

answerable *for them; for the keeping them as he *562

keeps his own, is an argument of his honesty. " If,"

saysLord Holt, " the bailee be an idle, careless, drunken fellow,

and comes home drunk, and leaves all his doors open, by rea-

son whereof the goods deposited are stolen, together with his

own, he shall not be charged, because it is the bailor's own
folly to trust such an idle fellow."'^ As he assumes the trust

gratuitously, he is bound to good faith. He is only answerable

for fraud, or for that gross neglect which is evidence of fraud.

Indeed, if such a bailee had undertaken to keep the goods

safely, yet as he hath nothing for keeping them, he would not

be responsible for the loss of them by violence. ^

*The Roman law was the same as to the responsibil- *663

ity of a depositary. He was only answerable under

» The civil law did not exact of the depositary any greater diligence than that

he "was wont to bestow on his own property under the like circumstances; and the

civil law has been followed, in this respect, by Bracton, Holt and Sir William

Jones, i'ij'. 16. 3. 32. Bracton, \ih. 3. 99. h. 2 Lord Sat/m. 91i. Jones cm Bail-

ment, 90—93. It was considered that there was no just ground to infer bad faith

in such a case. If the depositor knew the general character, employment and

situation of the depositary, or was presumed to know him, the rule of the civil law

is a sound and just rule. But if the depositor did not know these circumstances,

then it has been held, that the depositary is bound to bestow ordinary care on the

deposit, though he does not on his own goods ; and that such care is to be ascer-

tained without reference to the character of the depositary. The William, 6 Rob.

Rep. 316. Story's Com. 43—48. Great stress is, and ought to be, laid upon the

habits, employment and character of the depositary, and they are to be taken

into consideration. In Sodowsky v. M'Farland, 3 Dana's Ken. B. 205, it was held,

that a mere depositary or mandatory was liable only on account of loss from his

culpable negligence.

Lord Holt, in Coggs v. Bernard, 2 Lord Raym. 915. Jones on Bailment, 34.

Lord Holt followed the language of the civil law, and said that gross negligence in

the case of bailment was " looked upon as an evidence of fraud." " Neglect is

a deceit to the bailor ; for when he intrusts the bailee, upon his undertaking, to be

careful, be has put a fraud upon the bailor by being negligent." Sir William

Jooes expressed himself too strongly, as Mr. Justice Story, iu his Commentaries,

has, I think, clearly shown, when he laid it down as a rule of the common law,

that gross negligence was equivalent to fraud. It may arise from mere thought-

lessness or absence of mind, and consist, in some cases, with honesty of intention

;

but it is looked upon, as evidence offraud, and it would require strong and peculiar

circumstances to rebut that presumption. LcUce culpw finis est, non intelligere id,

quodomnes intelligunt. Dig. 50. 16. 223.

Vol. IL 47
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that law for fraud, and not for negligence. He was not an-

swerable if the thing had been stolen from him, even though

it had been carelessly kept. He who commits his goods to

the care of a negligent friend, must impute the loss not to his

friend, but to his own want of prudence ; or, as Bracton,*

who copied this rule from the Institutes of Justinian,'' ob-

served, he must set down the loss to the account of his own
folly.

Lord Coke<= laid down a different doctrine on the subject

of the responsibility of a depositary. It was held, in South-

cote's case, that where a person received goods to heep safely,

and they were stolen by one of his servants, he was respon-

sible to the bailor for the loss. The reason of the decision

was, that there was a special acceptance to keep safely, and

the case afforded an inference that the bailee had not used

that ordinary care and diligence which such a special accept-

ance required, and the goods were stolen by one of his own
servants. It is supposed, by Sir "William Jones,^ that the case

itself may be good law ; but the doctrine which Lord Coke

deduced from it was not warranted by the case, nor by rea-

son, or the general principles of law. Lord Coke said there

was no difference between a general acceptance to keep,

*564: and a special acceptance to keep safely
; (1) and he *ad-

vised every one who received goods to keep, to accept

specially to keep as his own, and then he would not be re-

sponsible for the loss by theft. But the judges of the K. B.,

in Coggs v. Bernard,^ expressly overruled every such deduc-

tion from Southcote's case / and they insisted that there was

• Lib. 3. ch. 2. 99. b.

"> hut. S. 15. 3.

" Co. LUt. 89. a. b. 4 Co. 83.

J Jones on Bailment, 32, 83. The opinion of the C. B., in Kettle v. Biomsall,

Willi^ Hep. 1 17, goes in support of the point in judgment in Southcote's case

;

but in the case of Foster t. The Essex Bank, 17 Mass. Hep. 479, the doctrine of

that case is held to be exploded. In this last case there was a special deposit of

gold coin in a bank, and the cashier embezzled it, with the other property belonging

to the bank ; but as there was no evidence of gross negligence on the pait of the

bank, the banking corporation was held not liable to the depositor.

« 2 jMrd Eaym. 909.

(1) Bee, en (his point, Koss T. Hill, 2Mm. O. & Scotfs B. 8TT.
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a material distinction between a general bailment and a spe-

cial acceptance to keep safely. Lord Holt was_of opinion

that Coke bad improved upon Scnithcotis case, by drawing

conclusions not warranted by it ; and this has been shown
more fully, and with equal acuteness and learning, by Sir

"William Jones ; and I would recommend what he says upon
that case as a fine specimen of judicial criticism.

If the depositary be an intelligent, sharp, careful man in

respect to his own affairs, and*he thing intrusted to him be

lost by a slight neglect on his part, the better opinion would

seem to be, that he then is responsible. Pothier^^ says, that

this has been a question with the civilians ; and he is of

opinion the depositary would be liable in that case ; for he

was bound to that same kind of diligence which he uses in

his own affairs, and an omission to bestow it was a breach of

fidelity. But he admits that it would not be a very suitable

point for forensic discussion to examine into the character of

the depositary ; and that the inquiry into the comparative

difference between the attention that he bestows on his own
affairs, and on the interest of others, would 'be a little diffi-

cult. An example is stated by Pothier,!" to test the fidelity

of the depositary. His house is on fire, and he removes his

own goods, and those of the bailor are burned ; is he then

responsible ? He certainly is, if he had time to remove both.

If he had not, Pothier then admits that a breach of faith can-

not be imputed to him, for having saved his own effects in

preference to those of another intrusted to his keeping.

But if the goods intrusted to him were much *more *565

valuable than his own, and as easily removable, then

he ought to rescue the deposited goods, and to look to them

for an average indemnity for the loss of his own.

There are several cases in which a naked depositary is an-

swerable beyond the case of gross neglect. He is answerable,

1. When he makes a special acceptance to keep the goods

safely. 2. When he spontaneously and officiously proposes to

keep the goods of another. He is responsible in such a case

for ordinary neglect ; for he may have prevented the owner

from intrusting the goods with a person of more approved

Cwitrat de Deptt, No. 2'7. Ibid. No. 29.
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vigilance. Both those exceptions to the general rule on the

subject are taken from the Digest,* and stated by Pothier and
Sir William Jones.'' 3. A third exception is, when the de-

positary is to receive a compensation for the deposit. It then

becomes a lucrative contract, and not a gratuitous deposit, and

the depositary is held to ordinary care, and answerable for

ordinary neglect ; and the same conclusion follows, when the

deposit is made for the special accommodation of the depo-

sitary. A warehouseman, ow depositary of goods for hire,

being bound only for ordinary care, is not liable for loss aris-

ing from accident, when he is not in default ; and he is not

in default when he exercises due and common diligence. <=

But he is bound to see that the place in which the articles

deposited with him are kept, is fit and properly secured for

their reception and safety.'' In the case of goods bail-

*566 ed to be kept for hire, *if the hire be intended as a

compensation for house-room, and not as a reward for

diligence and care, the bailee is only bound to take the same

care of the goods as of his own ; and if they be stolen by his

servants, without gross negligence on his part, he is not liable.

This was so ruled by Lord Kenyon, in Fmuccme v. Small.^

While on the examination of this contract of gratuitous

bailment, and which in the civil law is termed d&posituTn, I

have been struck with the learning and sagacity of Sir

William Jones. But after studying Lord Holt's masterly

view of the doctrine, and especially the copious treatise of

• Dig. 16. 3. 1. 36.

t Pothier, Contrai de Depot, Nos. 30, 31, 82. Jones on Bailment, Zl, 38. The

French Code Civil, art. 1927, 1928. Code of Louisiana, art. 2908, 2909. Mr.

Justice Story, in his Commentaries, 58, 59; ibid. 153. n. 4, questions the equity of

the rule of the civil law, which exacts more than ordinary diligence from a bailee,

who became such by his spontaneous and officious offer. He says it is punishing a

friend rather than a stranger, for an act of disinterested kindness.

•= Garside v. The Proprietors of the Trent Navigation, 4 Term Rep. 681. Cailiff

V. Danvers, Peak's N. P. 114. Thomas v. Day, 4 Esp. N. P. R. 262. He is not

responsible, if not chargeable with negligence, though the goods be stolen or em-

bezzled by his storekeeper or servant Schmidt y. Blood, 9 Wendell, 268.

^ Leek V. Maestaer, 1 Camph. Rep. 138. Clarke v. Earnshaw, 1 Oow's Rep. 30.

See, also, to the same point, 1 Belts Com. 458.

• 1 Esp.N. P. Rep.Z\5. If a horse be taken from a naked depositary by authority

of law, as on fi.fa. against the owner, he is not responsible. Shelbury v. Scotford,

Telv.Rep. 23. Edson v. Weston, 7 Cowen's Rep. 278.
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Potliier, the admiration -whicli was excited by the perusal of
the English treatise has ceased to be exclusive. Pothier's

essay on that particular species of bailment is undoubtedly
superior in the extent, precision and perspicuity of its details,

and in the aptitude of the examples by which he explains and
enforces his distinctions.

The person who has only a special property in, or a mere
naked possession of a personal chattel, may deposit it, and
hold the bailee responsible." But the rightful owner may
follow his property into the hands of the bailee, or of a third

person ; and, in a case of disputed claim upon goods in the

hands of a depositary, he must, for his own indemnity, com-
pel the claimants to interplead.!" The possession of the de-

positary is, for many purposes, deemed in law to be the pos-

session of the depositor, for the better security of his right,

and the enlargement of his remedies.

The depositary is bound to restore the deposit, npon de-

mand, to the bailor, from whom he received it, unless

another *person appears to be the right owner. The *567

bailee has a good defence against the bailor, if the

bailor had no valid title, and the bailee on demand delivers

the goods bailed to the rightful owner. "= (1) He is to deliver it

in the state in which he received it, and with the profits or

increase which it has produced, and if he fails in either of

these respects, he becomes responsible.'^ He is equally so, as

we have already seen, if he has been wanting in fidelity, or

in that ordinary care applicable to his situation, character

and circumstances, which is evidence of it. It has been made
a question, whether the depositary could lawfully restore the

article deposited to one out of two or more joint owners, and

' Armory v. Delamire, 1 8tr. Rep. 505. Rooth v. Wilson, 1 Barnw. & Aid. 59.

' Thorp v. Burling, 1 1 Johns. Rep. 285. Browaell v. Manchester, 1 Pick. Rep.

232. Taylor v. Plummer, 3 Maule cfc Selw. 562. Rich v. Aldred, 6 Mod. Rep.

216.

" King T. Richards, 6 Wharton, 418.

^ Pothier, Contrat de Mandat, u. 58, 59. PrH a Usage, u. 31. 33. 73, 74.

Game v. Harvie, Telv. Rep. 50. Coggs v. Bernard, 2 Lord Raym. 290. Civil

Code of Louisiana, art. 2919.

(1) Cheeseman v. 'ExeOJ, i Ung. L. & K B. 438.
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when the thing was incapable of partition. Sir "William

Jones^ refers to a case in 12 Sen. IV. 18, abridged in Bro.

tit. Bailment, pi. 4, where it was held that one joint owner
could not alone bring the action of detinue againt the bailee

;

for if they were to sue separately, the court could not know
to which of them to deliver the chattel. The Eoman law''

states the case of a bailment of a sum of money sealed up in

a box, a,nd one of the owners comes to demand it. In that

case, it is said, the depositary may open the box, and take out

his proportion only, and deliver it. But if the thing deposited

cannot be divided, then it is declared that the depositary may
deliver the entire article to the one that demands it, on taking

security from him for that proportion of the interest in the

article which does not belong to him ; and if he refuses to

give the security, the depositary is to bring the article into

court. This implies that it would not be safe to deliver the

thing to one alone ; and the rule was correctly laid down by
Sir "William Jones. K the persons claiming as depositors

have adverse interests, the deposit is to be delivered to him
who is adjudged to have the right; and it cannot be safely

delivered until the adverse interests are settled. The claim

may be settled at law in the action of detinUe, in which, by

the process of ga/rnishment, the rival claimant is brought into

the suit. But a more convenient and extensive remedy is af-

forded in equity, by a bill of interpleader, which may be ap-

plied to all cases in which conflicting claimants of the

*568 same debt or duty have *interfered, and apprised the

depositary of their demand upon him for their de-

posit." And in the case of a joint bailment, the deposit can-

* Essay on Bailment, 39.

' Dig. 16. 3. 1. 36, 37.

' Mr. Justice Story says, that where the parties claim in absolutely adverse

rights, not founded in any priority of title, or any common contract, the bailee must

defend himself as well as he may, for he cannot compel mere strangers to inter-

plead. Com. on Bailments, pp. 84—86. 2d edit This, if it be a rule in chancery,

ia a defect in the equity process and jurisdiction greater than I had apprehended.

Interpleader is where the depositary holds as depositary merely, and the claims

are made against him in that chai'acter only. The plaintiff must not be under any

liabilities to either of the defendants, beyond those which arise from the title to the

property in contest. Lord Cottenham, in Crawshay v. Thornton, 2 Mylne <Sc Craig,

1. 19, and in Hoggart v.Cotts, 1 Craig & Ph. 197.
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not safely be restored by the bailee, unless all the proprietors

are ready to receive it, or one of them demands it with the

consent of the rest.'^ The depositary has, perhaps, strictly

speaking, no property, general or special, in the article de-

posited, b He has only the naked custody or possession, and
he cannot use, and much less dispose of the subject without

the express or presumed permission of the depositor, and
whether the case will or will not warrant the presumption of

that permission, will depend upon circumstances." But his

right of possession gives him a right of action, if his posses-

sion be unlawfully disturbed, or the property injured. "^ If he

» May V. Hai-Tey, 13 East's Rep. 197. The Oode Napoleon eaya, that the de-

positary must not give up the thing deposited, except to the order of him who

deposited it ; and if he who made the deposit dies, and there be several heirs, it

must be yielded up to them each according to his share and portion ; and if the

thing deposited cannot be divided, the heirs must agree among themselves as to

the receiving it. Art. 1937. 1939. The Civil Code of Louisiana has adopted the

same provisions, art. 2920. 2922 ; and both these codes leave the inference to be

drawn, that if the thing be indivisible, it cannot safely be delivered to one or two

or more claimants, without their joint agreement or consent. See, also, Story's

Com. 87—90, as to the duty of the depositary in respect to dellveiy in cases of a

joint bailment.

•' Storjfs Com. on Bailment, sec. 93.

= Dig. 16. 3. 29. Pothier, Traiti de Dep6t, n. Zi. French Code Civil, art.

1930. Code of Louisiana, art. 2911. Story's Com. pp. 67—69. 2d edition.

^ Dig. 16. 3. 17. 1 Bell's Com. 257. Rooth v. Wilson, 1 Barnw. <k Aid. 69.

Hartop v. Hoare, 3 Ath Rep. 44. VWils. Rep. 8. Lord Coke, in Isaac v. Clarke,

2 Bulst. Rep. 311. Story's Com. 67—74. Moore v. Robinson, 2 Barnw. & Adol.

817. See infra, p. 585. The general rule is, that actual and lawful possession of

personal property is sufficient to maintain trespass or trover against all persona

except the lawful owner. Armory v. Delamire, 1 Str. 604. Fisher v. Cobb, 6

Vermont R. 622. Giles v. Grover, 6 Bligh. Rep. 277. Sutton v. Buck, 2 Taunton's

R. 302. Creighton v. Seppings, \ B. J: Adol. 241. Story's Com. sec. 93, 94. 2d

edit. In Miller v. Adsit, 16 Wendell, 335, it was held, after a learned discussion,

that replevin would lie by a receiptor of goods taken on execution against a mere

wrong-doer. See, in Story onBailments, pp. 93—99. 2d edit, an instructive digest

of the law in the New-England states, in respect to the rights of the parties in the

case of goods attached by public officers, on mesne process for debts, and bailed to

some third person, to be forthcoming upon demand, or in time to respond to the judg-

ment. Though the bailee has no property whatever iu the goods, and but a mere

naked custody, yet the better opinion would seem to be, that his possession is a

sufficient ground for a suit against a wrong-doer. It has been so decided in New-

Hampshij-e, in Poole v. Symonds,2 N. H. Rep. 289, and this is the principle in the

case from Wendell. Thayer v. Hutchinson, 13 Vermont Rep. 504. S. P. The

bailee having a special propei-ty, recovers only the value of his special property as

against the owner ; but the value of the whole property as against a stranger, and



744 OF PERSONAL PROPERTY. [Part V.

sells the goods deposited for a particular purpose, in breach
of his trust, the loTia fide purchaser, without notice, is not
protected against the real owner.* The same reasonable care
is requisite, in the case of goods coming to one's possession

by finding, as in the case of a gratuitous deposit. •>

n. Of Mcmdatum.
Mandate is when one undertakes, without recompense, to

do some act for another in respect to the thing bailed. In
the case of a deposit, says Mr. Justice Story, = the principal
object of the parties is the custody of the thing, and the ser-

vice and labour accompanying the deposit are merely ac-

cessorial. In the case of a mandate, the labour and
*569 *service are the principal objects of the parties, and

the thing is merely accessorial.

If the mandatary undertakes to carry the article from one
place to another, he is responsible only for gross neglect, or

a breach of good faith. But if he undertakes to perform gra-

tuitously some work relating to it, then, in that case, Sir

William Jones maintains that the mandatary is bound to use a

degree of diligence and attention suitable to the undertaking,

and adequate to the performance of it.'^ (1) The doctrine de-

clared in Sheills v. Blackbuvne^ is, that the mandatary's re-

the balance bejond the special property, he holds for the general owner. White

T. Webb, 15 Conn. Rep. 302.

» See supra, p. 325.

t Boct. <fc Stu. DiaL 2. ch. 38. Lord Coke, in Isaac v. Clarke, 2 Buht. Rep. 312.

Blor-^i Com. 61—66. Mr. Justice Story, in his Com. on BailmeiiU, eea 83. 2d

edit., considers the case of goods or chattels placed on the land of another, by un-

avoidable casualty or necessity, as an involuntary deposit, and that the owner of

the articles, in a case free from negligence or fault on his part, may enter and

take them away, without being chargeable in trespass. See supra, p. 339, and

also the American Jurist for January, 1839, where the subject is learnedly

examined.

« Slory's Com. 103.1

' Jones on Bailments, 40. 93. In Wilson v. Brett, 11 Mee. i W. 113, it was

declared, that a gratuitous bailee, when his profession or situation is such as to im-

ply the possession of competent skill, is liable for neglect to use it

• 1 B. Blacks. Rep. 158.

(1) So if he enters upon the performance of the undertaking, he is bound to pursue instruc-

tions. Fellowea v. Gordon, 8 B. Man. B. 43.5.
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sponsibility is not greater in the latter case than in the former,

unless his employment implies competent skill. Mr. Justice

Storya considers that Sir "William Jones has expressed him-

self inaccurately on this point ; and he discusses the merits of

the distinction with great force and accurate research. It is

admitted by Sir "William Jones, that a bailee of this species

ought regularly to be answerable only for a violation of good

faith ; but if he does undertake a business which requires a

'degree of diligence and attention for its performance, that dili-

gence ought to be required of him, unless he assumed the

task at the pressing solicitation of the party interested, and

without any pretensions to competency.^

A distinction exists between nonfeasance and misfeasance,

that is, between a total omission to do an act which one gratui-

tously promises to do, and a culpable negligence in the execu-

tion of it. It is conceded in the English, as well as in the

Eoman law, that if a party makes a gratuitous engagement,

and actually enters upon the execution of the business, and

does it amiss, through the want of due care, by which

damage ensues to the other party, an action will

*lie for this misfeasance. But Sir "William Jones con- *570

tends, that by the English law, as well as by the Ro-

man law, an action will lie for damage occasioned by the non-

performance of a promise to become a mandatary, though the

promise be merely gratuitous. There is no doubt that is the

doctrine of the civil law ; but it was shown by the Supreme

Court of New-Tork, in Thome v. Deas,'^ that Sir William

Jones had mistaken some of the ancient English cases on this

point, and that the uniform current of the decisions, from the

time of Henry Vli. to this day, led to the conclusion, that a

mandatary, or one who undertakes to do an act for another

without reward, is not answerable for omitting to do the act,

and is only responsible when he attempts to do it, and does it

amiss. In other words, he is responsible for a misfeasance, but

not for a nonfeasance, even though special damages be averred.

In the great case of Coggs v. Berna/rd, the defendant un-

« Story's Com. 125. 138.

^ See the opinion of Judge Porter, of Louisiana, referred to in a subsequent

page, under this head, in favour of the distinction made by Sir William Jones.

« 4 Johns. Rep. 84 Elsee v. Gatward, 5 Term Rep. 143. S. P.
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dertook, gratis, to cany several hogsheads of brandy from one
cellar and deposit them in another; and he did it so negli-

gently and improvidently, that one of the casks was staved
and the brandy lost. The K. B. held, that the defendant was
answerable for the damage, on the ground of his neglect and
carelessness, though he was not a common carrier, and
though he was to have nothing for his trouble. If the mis-

chief had happened by any person who had met the cart in

the street, the bailee would not have been chargeable ; but
the neglect or want of ordinary care in that case was a breach
of trust ; and a breach of trust, undertaken voluntary, is a
good ground of action. Lord Holt admitted, that if the

agreement had been executory, or to carry the brandy at a

future time, the defendant would not have been bound to

carry it; but in the case before him, the defendant had
actually entered upon the execution of the trust, and

*5Y1 *having done so, he was bound to use a degree of

diligence and attention adequate to the performance of

his undertaking."

The case of Elsee v. Gatwa/rd^ is a decision of the K. B. to

the same point. It was decided, upon the doctrine of Coggs

V. Bernard, and of the ancient authorities referred to by the

court in that case. The court recognised the justness of the

distinction, that if a party undertakes to perform a work, and
proceeds to the employment, he makes himself liable for any
misfeasance in the course of that work. But if he undertakes

without consideration, and does not proceed on the work, no
action will lie against him for the nonfeasance, unless it be in

special cases, as in the case of a common carrier, porter, fer-

ryman, farrier or innkeeper, who are bound, from their situa-

tions in life, to perform the work tendered to them, or the

employment assumed by them.

» Receiving a letter to deliver, or money to pay, or a note by a bank to collect,

and by negligence omitting to perform the trust, the mandatary, though acting

gratuitously, becomes responsible for damages resulting from his negligence. The

delivery and receipt of the letter, money or note, creates a sufficient consideration

to support the contract, and is a part execution of it. Durnford v. Patterson, 7

Martin's Louii. Rep. 460. Shillabeer v. Glyn, 2 Meea. & WeU. 145. Story on

Bailments, pp. 121—123, 2d edit.

' 5 Term Rep. 143.
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A bailee, who acts gratuitously, in a case in whicli neither
his situation nor employment necessarily implied any parti-

cular knowledge or professional skill, is held to be responsible

only for bad faith or gross negligence.^ Thus, where a gene-
ral merchant undertook, voluntarily, and without reward, and
upon request, to enter a parcel of goods for another, together

with a parcel of his own of the same sort, at the custom-house,

for exportation, and he made an entry iinder a wrong de-

nomination, whereby both parcels were seized ; it was held

that he was not liable for the loss, inasmuch as he took the

same care of the goods of his friend as of his own, and had
not any reward for his undertaking ; and he was not of a pro-

fession or employment that necessarily implied skill in wha;t

he undertook.^ The defendant in that case acted with good
faith, and that was all that could be required. The case

would hare been different if a ship-broker, or a clerk • in the

custom-house, had undertaken to enter the goods, because

their situation and employment would necessarily im-

ply *a competent degree of knowledge in making such *572

entries. So, if a surgeon should undertake, gratis, to'

attend a wounded person, and should treat him improperly,

he would be liable for improper treatment, because his pro-

fession implied skill in surgery. If, however, the business to

be transacted presupposes the exercise of a particular kind of

knowledge, and a person accepts the office of mandatary, to-

tally ignorant of the subject, then it has been said that he

cannot excuse himself on the ground that he discharged his

trust with fidelity and care. A lawyer, who would under-

take to perform the duties of a physician ; a physician, who
would become an agent to carry on a suit at law ; a bricklayer,

who would propose to repair a ship, or a landsman to navi-

gate a vessel, are cited as examples to illustrate the distinction.

But if the agent has the qualifications necessary for the dis-

charge of the ordinary duties of the trust imposed, it is suffi-

cient to exempt him from responsibility for errors into which

a man of ordinary prudence might have fallen."^ It is a little

* Doorman v. Jenkins, 2 AM. & Ellis, 256. Beardslee v. Eichai'dson, 11 Wen-

dell, 25. Story on Bailment, sec. 174. 2d edit.

' Sheilla v. Blackburne, 1 H. Blacks. Rep. 158.

« Poi-ter, J., in Percy v. Millaudon, 20 Martin's Louis. Sep. 11. Mr. Justice



748 or PERSONAL PROPERTT. [Pai-t V.

difficult to reconcile the opinions on this point of a gratuitous

undertaking to do some business for another ; hut the case of

Sheills V. BlaoMmrne contains the most authoritative declara-

tion of the law, in faTOur of the more limited responsibility

of the bailee. There are, however, a number of instances in

which such a mandatary becomes liable for want of due care

and attention, a Thus, it has been held to be an act of negli-

gence sufficient to render a gratuitous bailee responsible, for

him to have turned a horse, after dark, into a dangerous pas-

ture to which he was unaccustomed, and by which means the

loss of the horse ensue d.b So, if a mandatary undertakes

specially to do the work, he may, like a depositary, be an-

swerable for casualties ; and if he spontaneously and offi-

ciously offers to do the act, he may be responsible be-

*573 yond the case of gross negligence, and be held *to an-

swer for slight neglect. •= There is reason, however, to

believe, that this head of mandatum, in the Essay on Bail-

ment, was not examined with perfect accuracy, and especially

when the distinguished author undertook to prove from the

English law, what he certainly failed to show, that an action

lay for the nonfeasance in promising to do athing gratuitously,

and omitting altogether to do it. The civil law did undoubt-

edly contain such a principle ; and Pothier, in his elaborate

treatise on the contract of mcmdatuTn,^ adopts the powerful

reasoning and very sound maxims of the civil law on the

subject of the responsibility of the mandatary.^ But the

Porter dissents from the more severe doctiines of Pothier, in his Traite du Mandat,

n. 48, on this point, and he is deemed by Mr. Justice Stoiy, to have combatted, with

entii'e success, the doctrine of Pothier.

» The best general test, says Mr. Justice Stoiy, {Com. on Bailment, 137, 2d

edit.,) is to consider whether the mandatai-y has omitted that care which bailees

without hii-e or common prudence are accustomed to take of property of that de-

scription. The cases put by Sir William Jones and Lord Stowell, Jones on Bail-

ment, 62, the case of Rendsberg, 6 Bob. Rep. 142. 155, and the case of Tracy v.

Wood, decided before Mr. Justice Story, 3 Mason, 132, are striking illustrations of

the nice and difficult line of distinction between what is and what is not sufficient

diligence in the bailee under the circumstances.

k Booth V. Wilson, 1 Barnw: & Aid. 59.

« Jones on Bailment, 41. 48. 94. Vide nupra, p. 565.

' Traite du Contrat de Mandat.

« See Dig. 11. tit 1, and Inst. 3. tit. i1, and Code, i. tit. 35, on the contract of

Mandatum.
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English law, as has been abundantly shown from the
cases already referred to, never carried the liability of the
mandatary to the same extent. He is bound to account for

the due performance of the trust he assumes, upon the prin-

ciples already stated, and if the bailor sustains damages by
his fraud, or gross negligence, or misuser, he must answer
for the same.* On the other hand, if the mandatary bestows

the rec[uisite care and diligence, he is justly entitled to in-

demnity against his necessary expenses and necessary inci-

dental contracts ; and so if he sustains loss and injury in the

execution of the trust, and of which the service was the

cause, the bailor ought to indemnify him, upon principles of

moral, if not of legal obligation.''

in. Of Commodatum.
This is a bailment or loan of an article for a certain time to

be used by the borrower without paying for the use. This

loan for use is to be distinguished from a loan for consumption,

or the mutuum of the Eoman law. The latter was the loan

of corn, wine, oil and other things that might be valued by
weight or measure, and the property was transferred. The
value only was to be returned in property of the same kind,

and the borrower was to bear the loss of them, even if de-

stroyed by inevitable accident." In the case of the commo-

datum, or loan for use, as a horse, carriage or book, the

same identical article or thing is to be returned, *and *574

in as good a plight as it was when it was first delivered,

subject, however, to the deterioration arising from the ordinary

and reasonable use of the loan, and which deterioration the

lender is to bear."! The borrower has no special property in

the thing loaned, though his possession is sufficient for him

to protect it by an action of trespass against a wrong-doer.^

The Eoman and the English law coincide in respect to the

conclusions on this head. The borrower cannot apply the

• Pothier, h. t. n. 61—66.
t Pothier, Oontrat de Mandat, Nos. 68—82. Stori/s Com. 142—146, 2d edit.

« Inat. 3. 15. Dig. 12. 1. 1. 2. Id. 44. T. 1. 2. Pothier, Pret a Usage, n. 10.

Story on Bailment, pp. 193, 194, 2d edit.

^ Dig. 13. 6. 19 and 23. Pothier, Pret a Usage, n. 39. Story's Com. 185.

' Burton T. Hughes, 2 Bing. Rep. 1'73. Hurd v. West, 7 Cowen's Rep. 752.
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thing borrowed to any other than the very purpose for which
it was borrowed ;=' nor permit any other person to use the

thing loaned, for such a gratuitous loan is strictly a personal

favour ii" nor keep it beyond the time limited ;" nor detain it

as a pledge for any demand he may otherwise have against the

bailor, d If the article perish, or be lost or injured by theft,

accident or casualties which couldnotbe foreseen and guarded

against, or by the wear and t§ar of the article in the reason-

able use of it, without any blame or neglect imputable to the

borrower, the owner must abide the loss.e The owner cannot

require greater care on the part of the borrower than he had

a right to presume the borrower was capable of bestowing.

K a spirited horse be lent to a raw youth, and the owner

knew him to be such, the circumspection of an experienced

rider cannot be required ; and what would be neglect in the

one, would not be so in the other.f

Pothier says, that the borrower is bound to bestow on the

preservation of the thing borrowed, not merely ordi-

*5'J5 nary,*but the greatest care ; and that he is responsi-

ble, not merely for slight,, but for the slightest neglect.

This was the doctrine of the civil law. And so the law was

also declared by Lord Holt, in Coggs v. BeTna/rd', and the

reason is, that this is a loan made gratuitously for the sole

benefit of the borrower, g AVlat is due diligence or neg-

• Big. 47. 2. 40. Pothier, TraU'e du PrH a Usage, Nos. 20, 21, 22. Id. a 58.

60. Lord Holt, in Cogga v. Bernard, 2 Ld. Raym. 918. Wheelock v. Wheelwright,

5 Mass. Rep. 104. Story's Com. 161, 162. 2d edit.

^ Bringloe v. Monice, 1 Mod. Rep. 210. Story's Com. 161, 2d edit.

• Story's Com. p. 179.

^ Code, 4. 23. 4. Pothier, PrH a Usage, n. 44.

' Inst. 3. 15. 2. Big. 13. 6. 20. Id.U. 1. 1. 4. Pothier, Pret a Usage, a. 39. 5S.

Bell's Com. vol. i. p. 255. JVoy's Maxims, 91. ch. 43. Jones on Bailment, 49, 50.

i( the thing be not returned on a loan to use, the burden of proof naturally and

justly lies -with the borrower to account satisfactorily for the loss, or pay the value.

Pothier, Traite du Pret a Usage, No. 40. Ibid, des Oblig. No. 620. If the article,

a slave for instance, perish through neglect or inaprudent conduct, the borrower

must pay the value. Nibbett v. White, 7 Louis. Rep. 253.

f Jones on Bailment, 49, 50. Pothier, Traite du Pret a Usage, No. 49.

E Big. 44. 7. 1. 4. Pothier, Traili du Pret a Usage, Nos. 48—56. 2 Lord

Raym. 915. Story's Com. 164. 2d edit. See, also. Lord Stair's Institutes of the

Scotch Law, 1 Inst, b. 1. 11. 9, and which, as Mr. Justice Story observes, includes

the substance of the rules concerning the degrees of diligence due from the bailee.
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lect, will depend upon, the circumstances of the particulai*

case, and the nature of the article loaned, and the character

and employment of the borrower. He is not liable for the

loss of a thing from the wrongful act of a third person which
he could not foresee or prevent, nor from external and irresist-

ible violence ; as if he hires a horse for a journey, and he be

robbed of the horse, without any neglect or imprudence on

his part.a If, however, his house should be destroyed by fire,

and he saved his own goods, and was not able to save the ar-

ticles borrowed, without abandoning his own goods ; in that

case he must pay the loss, because he had less care of the ar-

ticle borrowed than for his own property, and gave the pre-

ference to his own.i" But if his own goods were more valua-

ble than the articles borrowed, and both could not be saved,

was the borrower bound in that case to prefer the less valua-

ble articles borrowed ? Pothier admits this to be a question

of some difficulty ; but he concludes, that the borrower must

answer for the loss, because he was not limited to bestow only

the same care of the borrowed articles as of his own ; he was

bound to bestow the exactest diligence in the preservation of

it, and nothing will excuse him but vis major, or inev-

itable accident." The borrower is also responsible *for *5Y6

the loss of the article even by vis mc^or, when the

accident has been owing to his own imprudence ; as if he

borrows a horse to ride, and he quits the ordinary and safe

road, or goes at a dangerous hour of the night, and is beset

by robbers and loses the horse, he is liable.^ He is liable,

also, for inevitable accident, if he had borrowed a horse of

* Dig. 13. 6. 19. Pothier, Traiie du Pret a Usage, Nos, 38. 55, 56.

' Pothier, Traite du Pret a Usage, No. 66. This is the rule adopted in the

Code Napoleon, art. 1882.

« Ibid. No. 56. Mr. Justice Story {Storj/s Com. 169—lf5) questions the solidity

of Pothier's conclusion in this case, though it be backed by the positive text of the

civil law. The reasoning in Pothier is rather refined and artificial, and the plain

common sense and justice of the ease, and the moral feelings and instincts which

arise out of it, -would dictate, that the most valuable articles be first snatched from

the flames, when a choice was presented. If, however, the difference in value be-

tween his own article and the one borrowed be not broadly and distinctly marked,

it is safest and most politic to adhere to the rule of the civilians, (which is adopted

in the Code Napoleon, art. 1882, and Code o/ iomstana, art. 2817,) in order to

guard against the neglects and temptations which self-interest might suggest.

• Pothier, Traite du Pret a Usage, No. 6T.
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his friend in order to save his own, and concealed from his

friend that he had one of his own eq^ually proper for the oc-

casion; as if a person borrowed from his friend a cavalry-

horse, to use in battle, and concealed from him that he had one

of his own, and the borrowed horse should be killed, he must
pay for it, for this was a deceit practised upon the lender

;

and nothing would exempt him from this responsibility but

the fact that he had previously disclosed to his friend the truth

of the case, and his disinclination to hazard his own horse.^^

The borrower is also responsible for loss by inevitable acci-

dent, if he has detained the article borrowed beyond the time

he ought to have returned it ; for the loss is then to be pre-

sumed to have arisen from his breach of duty.b If, in the

mean time, the lender has been put to expense from the want

of the article borrowed, there are opinions that the borrower

is bound to indemnify him for such expenses. But if the bor-

rower was not in default in retaining the article, the better

reason and equal authority would exempt him from that re-

sponsibility. <=

The ordinary expenses attendant on the thing loaned gra-

tuitously are borne by the borrower ; but if the ex-

*677 penses *were extraordinary, and arose from the inhe-

rent infirmity of the thing, or were requisite for its

preservation without any neglect on the part of the borrower,

the lender must bear them, and the borrower has a lien

on the article for his reimbursement of such extraordinary

expenses. "^

I have taken these explanations of the degrees of respon-

sibility, in the case of a borrower for use without reward,

principally from Pothier. In Coggs v. Bernard,^ Lord Ch. J.

Holt lays down the same rule precisely ; and he took them

from Bracton, who borrowed them from the civil law, the

great fountain from whence all the valuable principles on the

» Pothier, ibid. No. 59.

> Ibid. No. 60. Jones on Bailment, 70. French Code Civil, art. 1881. Code of

Louisiana, art. 2870.

<= Pothier, No. 55. Story's Com. 179.

J Dig. 13. 6. 18. 2. Pothier, Traite du Pret a Usage, Nob. 81, 82, 83. Storifs

Com. pp. 179. 186, 187. 2d edit.

• 2 Lord Raym. 909.



Lee. XL.] OF PERSONAL PROPERTY. 753

subject of these various kinds of bailments have been extract-
ed. It was reserved, however, for Pothier to methodize, vin-

dicate and illustrate those principles by a clearness of analy-

sis and of illustration which is admirable ; and to shed light

and lustre, by means of his chaste style and elegant taste,

upon this branch of the science of jurisprudence.

TV. Of Pledging.

This was a bailment or delivery of goods by a debtor to his

creditor, to be kept till the debt be discharged ; or, to use the

more comprehensive definition of Mr. Justice Story, ^ it is a
,

bailment of personal property, as security for some debt or

engagement. (1) All kinds of personal property that are

vested and tangible, and also negotiable paper, may be the

subject of pledge; and choses in action, resting on written

contract, may be assigned in pledge. i" A pawn or pledge is

• Story's Com. 197.

'' M'Leaa v. Walker, 10 Johns. Rep. ill. Roberts v. Wyatt, 2 Taunt. Rep. 268.

Jarvis t. Rogers, 13 Mass. Rep. 105. Story's Com. 198, 199, 2d edition. 2 Bell's

Com. 24. The assigDiuent of shares in joint-stock companies, such as banks and

rail-road corporations, by way of pledge or security for moneys loaned or advan-

ces made, is usually effected by delivery of the certificate of the company for

the shares given to the borrower, with a power of attorney to the lender to make

the actual transfer on the books of the company. The actual transfer is frequently

postponed or omitted, but the transfer, or, at least, notice to the company of the

right, is deemed requisite to the complete efiicacy of the security, otherwise a

transfer of the shares by the borrower, on the books of the company, to a bona

fide purchaser, <fec., if permitted, might embarrass, if it did not destroy the security,

inasmuch as the original shareholder would appear, on the books, to be the re-

puted and true owner. In England, the actual transfer, or, in lieu of it, formal

notice to the company by the lender, of the assignment of the shares to him in

pledge, is deemed requisite, under their bankrupt laws, in order to divest the re-

puted ownership iu the debtor, as against his assignees in bankruptcy, in case he

should become bankrupt before any actual transfer was made. The point is well

considered and discussed in the Law Magazine, London, May, 1838, art. 8, and

the numerous recent authorities in support of the notice are there referred to.

(1) It is not easy in every case to determine whetber tlie transaction amounts to a mortgage,

or only to a pledge or sale. Itwonld seem, that the question wliether the contract be a pledge or

a mortgage, may generally be decided, by determining whether the legal title has passed with

a condition of defeasance upon the payment of the debt, or whether a mere right of possession,

with an authority to sell in case of default of payment, is the substance of the agreement. Brow-

nellY. Hawkins, 4 ^ar6. S. O. Eep. 491. Wilson v. Little, 2 Comst. B. 443. Dykers v. Allen,

1 Bill's N. Y.Bep.i98. Uoaser v. Kemp, i Barr's M. iOS. In the case last cjted, the ques-

ion is discussed whether the contract amounts to a sale, or only to a pledge. See post, p. 589,

note (1.)

YoL. n. 48
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thepignori acc&ptum of the civil law; and, according to that

law, the possession of the pledge (jngnus) passed to the cre-

ditor
; (1) but the possession of the thing hypothecated

*578 *{hypotheca) did not-^^ (2) The pawnee is hound to take

ordinary care, and is answerable only for ordinaiy neg-

lect ; for the bailment is beneficial to both the debtor and credi-

tor. This is the rule of civil law and of continental Europe, as

well as the rule of the English^law.'' The pawnee is secure

in the payment of his debt ; and the pawnor is enabled there-

by to procure credit. Lord Holt, in Coggs v. Berna/rd, gives

a clear and excellent summary of the English law on this

species of bailment. The pawnee, upon delivery, has a spe-

cial property in the goods pawned; and if they be such as

to be injured by use, as clothes or linen, for instance, then

the pawnee cannot use them. But if they be such as not to

be the worse for use, as jewels, ear-rings or bracelets, pawned

to a lady, she to whom they are pawned may use them,

though the use is at her peril, because she is at no charge in

keeping the pawn.c gl^e shall be responsible in every event

for the loss or damage which may happen while she is using

the jewels. K the pawn be of such a nature as to be a charge

upon the pawnee, as a horse or cow, he may, in that case,

use the pawn in a reasonable manner. He may ride the

horse moderately, and milk the cow regularly as if he were

the owner ; and if he derives any profit from the pledge, he

' Dig. 13. T. 9. 2. Inst. 4. 6, 7. See, further, infra, vol. iv. p. 138, on the dis-

tinction between a pledge and a mortgage of goods.

' Di^. 13. 6. 5. 2. Ibid. IZ.I.li. JScinncc. /"ond 13. 6. sec. 117, 118. tome v.

271. Pothier, Traiie du Contrat de Nantiasement, Nos. 32, 33, 34. Bracton, 99. b.

Lord Holt, in Coggs v. Bernard, 2 Id. Raym. 916. Story's Cam. 223. 1 BeWs

Com. 453.

« This is so said by Lord Holt, in Coggs v. Bernard, 2 Lord Raym, 917, and re-

peated by Sir William Jones ; but Mr. Justice Story, in his Commentaries, pp. 221,

222, doubts the right of the pawnee to use the jewels.

(1) It is not necessary that the possession of the pledge should he actual. Stocks, and it

lOOvM, seem, equitable interests, may be pledged; and it will be sufficient, if, by a proper trans-

fer, the property be put within the power and control of the pledgee. "Wilson t. Little, 2 Cornet.

i?. 443. Story on Bail. % 297. Dykersv. Allen, TSJBiK K iJ. 49T.

(2) An hypotheealion may be made of things not in existence, which will attach to the par-

lies' interest in the things when they come into existence. The Hull ofNew Ship, Dames' DisU

Ct.E.199. Bee omte, p. 468. 1 Mare's B. &i9.
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must apply those profits towards his debt.* The common law-
requires the pawnee or pledgee to account for all the income,
increase, profits and advantages derived by him from the
pledge, in all cases where such an account is within
the scope of the engagement, after deducting *his ne- *5T9
cessary charges and expenses, b It is reasonable that
these charges and expenses should be deducted from the pro-
fits of the pledge ; and even extraordinary expenses necessa-
rily incuiTed by the pawnee for the preservation of the pledge,
and without his default, ought to be borne by the pledgor

;

and Pothier": considers this obligation to be implied in the
contract of bailment, and it is the rule in the French and
Louisianian codes."^

In general, the law requires nothing extraordinary of the
pawnee, but only that he shall take ordinary care of the goods

;

and if they should then happen to be lost, he may, notwith-

standing, resort to the pawnee for his debt. If, however, he
refuses to deliver the pawn on tender of the debt, his special

property then ceases, and he becomes a wrong-doer, and will

be answerable, at all events, for any loss or damage which
may afterwards happen to the pawn.e It is likewise admit-

ted that the pawnee may assign over the pawn, and the as-

signee win take it under all the responsibility of the original

pawnee.f So the pawnor may sell or assign his qualified

property in the pawn, subject to the rights of the pawnee.? (1)

If the pawn be lost by casualty, or unavoidable accident,

' Mores v. Conham, Owen's Rep. 123. Fothier, Traite du Contrat de Nantisse-

ment, N03. 23. 35, 36. Civil Code of Louisiana, art. 2919. 3135. Thompson v.

Patrick, 4 Watts, 414.

• Story's Cam. 232.

<= Polhier, Traite du Contrat de Nantissement, TSo. 61.

" Code Civil of France, art. 2080. Code of Louisiana, art. 3139.

° 2 Lord Raym. 916, 917.

f Mores V. Conham, Oaew'iiJe;). 123. Kemp v. Westbrook, 1 Fescy, 178. Rat-

cliff V. Vance, 2 Const. Rep. B. C. 239. Whitaker v. Sumner, 20 Pick. Rep. 399,

Story on Bailments, sec. 314. 324. 332. 2d edit.

e Franklin t. Neate, 13 Meeson <Ss W. 481. Story on Bailments, sec. 360.

2d edit.

(1) The general rules applicable to pledges, do not apply to commercial paper. Appletoa t.

Donaldson, 3 Barr^a B. 881.
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or by superior force, or perishes from intrinsic defect or in-

firmity, the pawnee is not answerable, if the loss from such

causes be duly made to appear, and no act was done, or

omitted to be done, inconsistent with the pawnee's duty ; for

he was only bound to bestow ordinary care and diligence.*

If the pawn be stolen, it would be presumptive evidence that

the pawnee had not used ordinary care, and he ought to

show, by the circumstances, that he was in no default. Sir

William Jones'" enters into a critical examination of

*580 the cases, to prove that *the pawnee is responsible, if

the pawn be stolen or taken from him clandestinely,

and not if it be robbed or taken from him by violence. The

groimd he takes is, that the loss of the pawn by theft is evi-

dence of ordinary neglect ; and he vindicates his principle

against a contrary doctrine of Lord Coke, with great acute-

ness and learning. Lord Coke held," that if the goods were

delivered to one in pledge, and they were stolen, he should

not be answerable for them ; for he only undertook to keep

them as his own. The opinion of Lord Holt would rather

seem to agree with that of Coke, as he refers to him on this

point without objection : and he says, that if the pawnee uses

due diligence, and the pawn be lost, he is not responsible.

Bracton uses the same language. If the pawnee bestows an

exact diligence, and the pawn be lost by chance, he is not re-

sponsible for the loss."i (1) Bracton took all his principles

from the Eoman law ; and Pothier has written a particular

treatise upon this identical species of contract.^ He discusses

the question, what degree of care a pawnee is bound to be-

stow upon the pawn ; and as it is a contract made for the re-

ciprocal benefit of the contracting parties, the creditor is

bound to bestow upon the preservation of the pledge ordi-

' Ooik, 4. 24. 6. Folhier, Traiie du Oontrat de Nantissement, No. 31. Story's

Com. 230.

<> Essay on Bailment, 33. 59. 69. 60. 63.

« Co. Litt. 89. a. 4 Co. 83. b.

* Bracton, 99. b.

« Pothier, Traiti du Control de Nantissement,

(1) It seems, that where it is necessary for a pledgee to employ an agent, and he exercises rea-

sonable care in the choice of such agent, he will not be responsible for his neglect or misconduct.

Commercial Bank t. Martin, 1 La. Ann. B. 844. See Tol liL p. 93, notes (c) and (1.)
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nary care. He is bound, according to the civil law, to bestow
that care which a careful man bestows upon his own property.

He is not bound to bestow the exactest diligence, as in the

case of a loan to use, which is beneficial to the bailee only,

nor is he responsible for the smallest neglect. He is responsi-

ble for light, but not the lightest neglect, de, Uvi culpa, and
not de levissima culpa.^

The rule would appear to be, that the pawnee was neither

absolutely liable, nor absolutely excusable, if the pledge be
stolen. It would depend upon circumstances whether he
was or was not liable. A theft may happen without

even *a slight neglect on the part of the possessor of *581

the chattel ; and I think it would be going quite far

enough to hold that such a loss is prima fojcie evidence of

neglect, and that it lies with the pawnee to destroy the pre-

sumption. It is not sufficient, says Pothier, that the pawnee
allege that the pledge is lost. He must show how it was lost,

and that it was not in his power to prevent it. This was also

the decision of the civil law.i"

In the case of Cortelyou v. La/nsing,'^ it was shown, by a

careful examination of the old authorities, to have been the

ancient and settled English law, that delivery was essential

to a pledge, and that the general property did not pass, as in

the case of a mortgage, but remained with the pawnor. The
pledge ofmovables without delivery is void, as against credit-

ors, i^ The Eoman law allowed the creditor, after delivery of

the pledge, to return it to the debtor on the footing of loca-

tion ; but Yoet and Bell very properly condemn the Eoman
rule, as leading to fraud and the insecurity of property. ^ At
common law, if the pledge was not redeemed by the stipu-

• Ibid. Nos. 32. 35.

^ Pothier, Traite du Contrat de Nantissement, No. 31. Mr. Justice Story

{Com. 224—229) has very fully and ably Tindicated the doctrine of Lord Coke

against that of Sir William Jones ; and he has satisfactorily proved, that theft jjcr

se establishes neither responsibility nor irresponsibility in the bailee.

> 2 Oaines' Cases in Error, 200.

1 2 Bell's Com. 25. 5th edit. Story's Com. 201, 202. 2d edit.

«
Z)iff. 20. 1. 31. Voet, Com. ad Fand. 20. 1. 12. 2 Bell's Com. 22. The

pledge may, however, as it would seem, be delivered back to the owner in a new

character, as a special bailee or agent, and the pledgee will still be entitled to

the pledge, even as against third persons. Macomber v. Parker, li Pick. Rep.
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lated time, it did not then become the absolute property of

the pawnee, but be was obliged to have recourse to process of

law to sell the pledge
; (1) and until that was done, the pawnor

was entitled to redeem.^- If the pledge was for an indefinite

time, the creditor might, at any time, call upon the debtor to

redeem by the same process of demand. Where no
*582 time was limited for the *redemption, the pawnor had

his own lifetime to redeem, unless the creditor, in the

mean time, called upon him to redeem ; and if he died with-

out such call, the right to redeem descended to his personal

representatives.'' The law now is, that after the debt is due,

the pawnee may not only proceed personally against the

pawnor for his debt without selling his pawn, for it is only a

collateral security," but he has the election of two remedies

upon the pledge itself. He may file a bill in chancery, and

have a judicial sale under a regular decree of foreclosure

;

and this has frequently been done in the case of stock, bonds,

plate and other chattels, pledged for the payment of the debt.*

But the pawnee is notbound to wait for a sale under a decree of

i9l. (2) Story on Bailment, 203. 2d edit. If a thing be not in existence, there

cannot be a technical pledge ; but there may be a hypothetical contract, which will

attach as a lien or pledge to it as soon as it comes into existence. Macomber v.

Parker, 13 Pick. 175. Calkins v. Lockwood, 16 Conn. Rep. 276. Story on Bail-

ment, 290. Vide supra, pp. 517. 678.

* Olanville, lib. 10. ch. 6. Cortelyou v. Lansing, 2 Cainei Oases in Error,

204, 205.

' Cortelyou v. Lansing, vh, sup. Eatcliffe v. Davis, 1 Bulst. Rep. 29. Telv.

Rep. 178. Cro. J. 244. S. 0. Demandray v. Metcalf, Free, in Ch. 420. Van-

derzee v. Willis, 3 Bro. 21. The pledgee, by the Roman law, might also insist

upon a compulsory sale by the creditor. Pothier, Pand. 20. 5. 16. This is

also the law in Louisiana. Williams v. Schooner St. Stephens, 14 Martin's

Rep. 24.

« South Sea Company v. Duncomb, Str. 919. Elder v. Rouse, 15 Wend. 218.

Story on Bailment, p. 211. 2d edit.

a Demandray V. Metcalf, Prec. i« C%. 419. Gilberts Eg. Rep. lOi. Kemp v.

Westbrook, 1 Ves. 278. Vanderzee t. Willis, 3 Bro. 21.

(1) Where tlie debt is payable on demand, a demand mnst be made before a sale of the

pledge. Wilson t. Little, 1 SamOf. (,Law) S. 851. S. C. 2 Comat. B. 443. Where the pledge

has been improperly sold, the pledgor may maintain an action for its value, without making

a tender of the debt for -which the property was pledged. An agreement that the pledge

may be sold, without nofice, Is not an agreement that it may be sold, without demanding pay-

ment of the debt.

(2) Hays v. Eiddle, 1 Sanclf. (Law) B. 218.
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foreclosure, as he is in tlie case of a mortgage of land
;
(though

Lord Chancellor Harcourt once held otherwise ; and he may
sell without judicial proce'ss, upon giving reasonable notice to

the debtor to redeem. This was so settled in the cases of
Tucker y. Wilson^ and of Lockwood v. Ew6t> The notice to

the party in such cases is, however, indispensable. This was
conceded in Tucker v. Wilson, and it has been since so ruled
in this country. The old rule existing in the time of Glan-
ville, and which is now the rule on the continent of Europe
and in Scotland, required a judicial sentence to warrant the
sale.d The Code Napoleon^ has retained the same check,

and requires a judicial order for the sale ; and the

Code of Louisiana^ has *followed the same regulation. *683

The civil law allowed the pawnee to sell, in case of

default of payment, and after due notice on his own authori-

ty
; but if there was no special agreement, it required a two

years' notice to the debtor, by an order of Justinian.s The
English and American law, with the exception of Louisiana,

agree in the prompt and easy remedy which they place in

the hands of the creditor, when the pawn is not under the

control of a special agreement ; and there is not any distinc-

tion as to the right to sell between the case of a pledge, and of

a mortgage of chattels. > But the creditor will be held at his

peril to deal fairly and justly with the pledge, both as to the

time of the notice and the manner of the sale. (1) The law

• 1 P. Wms. Rep. 261. 1 Bro. P. 0. 494.

t 2 Atlc. Rep. 303.

• De Lisle v. Priestman, 1 Brown's Penn, Rep. ITe. Covell t. Gerts, Zaw Re-

porter for July, 1846.

' Glanville, lib. 10. ck 6. 8. Suber's Prcdec. tome iii. 1072. sec. 6. Perezius

in Cod. tome ii. p. 63. sec. 8. Domat, vol. ii. p. 362. sec. 9, 10. Erak. Inst. vol. iL

p. 455. Pothier, Traite du Contrat de Nantissement, No. 24. 2 BelVs Oom. 22,

6th edit.

= Art. 2078.

' Art. 3132.

E Code, 8. 34. 3. 1. See, also, Dig. 13i V. 4. Pothier, Pand. 20. 4. n. 18. 19.

>> Hart V. Ten Eyck, 2 Johns. Oh. Rep. 62. 100. Patchin v. Pierce, 12 Wert-

dell, 61.

(1) If the pledgee wrongfully sella the pledge, thereby putting it beyond his power to restore

it, the pledgor may maintain an action against him for such wrongful act, without making any

tender of the debt. Wilson t. Little, 2 Comst. J{. 443.
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especially in the equity courts, is vigilant and zealous in its

circumspection of the conduct of trustees.''

By the lex commissoria at Eome, the debtor and creditor

might agree, that if the debtor did not pay at the day, the

pledge should become the absolute property of the creditor.

But a law of Constantine abolished this power, as unjust and
oppressive, and having a growing asperity in practice.""

•Every agreement preventing* the right of redemption, in

mortgages of chattels, as of lands, would, no doubt, be
equally condemned in the English law.":

The pledge covers not only the debt, but the interest upon
it, and all necessary expenses that may have attended the

possession of the pledge ; and the lien may, by agreement, be
created to extend to cover subsequent advances. This has
been considered to be the law in respect to mortgages and
judgments

J"!
but the power is subject to some qualifications,

as respects the rights of third persons. Lord Chancellor

*584: Cowper gave validity and operation to such a *mort-

gage, as against a subsequent mortgagee, who had
notice of the agreement appearing on the face of the first

mortgage ;« and in Connecticut it has been justly held, that

the mortgage must contain within itself reasonable notice of

the incumbrances, by stating the nature of those thereafter to

arise, and the manner in which they were to be created ; so

that collusion and fraud may be avoided, and the extent of

the incumbrances ascertained, by the exercise of ordinary

discretion and diligence.*" Though there be no express agree-

* Cortelyou v. Lansiog, 2 Cainei Cases in Error, 200. Hart T. Ten Eyck, 2

Johns. Ch. Sep. 62. See, also, in/ra, vol. iv. p. 139. S. P. The holder of hypothe-

cated stock cannot, on default, without an express stipulation, have it sold at the

board of brokers. It must be sold at public auction on responsible notice. By
A. V. Ch. in Castello v. City Bank of A., 1 iV. Y. Legal Observer, 25.

i" Co&, 8. 35. 9. iTjiJ. tome iii. 1038. sec. 16. 1 2»oma«, 362. sec. 11. Pothier,

de Nantissement, D. 18.

" Cortelyou v. Lansing, 2 Gained Cases in Error, 200. Garliek v. James, 12

JohnsoJ^s Rep. 140.

^ TJriited States v. Hooe, 3 CrancKs Rep. 73. ShiiTas v. Craig & Mitchell, 1

ibid. 34. Hendricks r. Robinson, 2 Johns. Ch. Rep. 309. Livingston v. M'Inlay,

\6 Johns. Rep.\85. 'Lj\eY.'D\icomh,6 Binne^s Rep. 585. Scein/ra, vol.iv.p.1'75.

' Gordon v. Graham, 1 Viner's Rep. 62. E. pL 3.

' Pettibone v. Griswold, 4 Conn. Rep. 158. Stoughton v. Pasco, 5 ibid. 442.

Crane v. Deming, 1 ibid. S8l.
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ment that a pledge for a debt shall be held as security for

future loans, yet if circumstances warrant the presumption

that a further loan was made upon the credit of the pledge, a

court of equity will not suffer the debtor to redeem the

pledge without payment of the further loan.'' If, however,

there be no reasonable ground for such a presumption, the

better opinion is, that the pawnee will not be allowed to re-

tain the pledge for any other debt than that for which it was
made.''

In Jarvis v. Rogers,'' this question was extensively dis-

cussed, and the weight of opinion would seem to have been,

that the pawnee could not retain the pledge, independent of

a special agreement, for any other debt than that for which the

chattel was specifically given ; and that good faith would re-

quire the restoration of it, without deduction, on account of

any cross demand. This, I think, to be the better opiaion. It

was, however, stated, in that case, that by the civil law the

pawnee might retain the pledge, not only for the sum for

which the pledge was taken, but for the general *balance *585

of accounts, unless there were circumstances to show

that the parties did not so intend.!! If the pawnor has only a

limited interest in the articles pawned, the pawnee cannot

hold them against the person entitled in remainder, after the

particular interest has expired ;« and if a factor pledges the

goods of his principal, the pawnee cannlbt detain them, not

even to the extent of the loan.*" And if there be various

claims upon the fund after the pledge has been duly sold, the

* Demandray v. Metcalf, Free, in Oh. 419. 2 Vern. Rep. 691. Gilliat v.

Lynch, 2 Leigh's Rep. 493.

'' Ex parte Ockendeen, 1 Ath. Rep. 236. Jones v. Smith, 2 Vesey, jr. 372.

Vandeizee v. Willis, 3 Bro. 21. But see Adams v. Claxton, 6 Vesey, 226, where

the authority of the two last cases is somewhat disturbed; Jarvis v. Rogers, 15

Mass. Rep. 389. 397. 414. Story on Bailments, 20.5. 2d edit.

° 15 Mass. Rep. 389.

* Code, 8. 2*1. Heinec. Elem. Jur. sec. ord. Pand. 4. sec. 46, and Hub. Prcelec.

lib. 20. tit. 6. sec. 1, were referred to in support of the doctrine in the civil

law. Pothier, in his Traite du Contrat de Nantissement, No. 47, lays down the

same rule, and it also exists in the Scottish law. 2 Bell's Com. 22. 5th edit.

« Hoare v. Parker, 2 Term Rep. 376.

f Patterson v. Tash, 2 Sir. Rep. 1178. Daubigny v. Duval, 5 Term Rep. 604.

M'Combie T. Davies, 7 Easts Rep. 5.
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party wlio was in possession of the pledge is to he first satis-

fied Ms debt.a(l)

As every bailee is in the lawful possession of the subject of

the bailment, and may justly be considered, notwithstanding

all the nice criticisms to the contrary, as having a, special or

qualified property in it for the protection of that possession

;

and as he is responsible to the bailor in a greater or less de-

gree for the custody of it, he as well as the bailor, may have
an action against a third person for an injury to the thing;

and he that begins the action has the preference ; and a

judgment obtained by one of them is a good bar to the action

of the other.''

V. Oflooaimm,, or hi/rmgfor a reward.

This is the fifth and last species of bailment remaining to

be examined. It is a contract by which the use of a thing,

or labour or services about it are stipulated to be given for a

reasonable compensation, express or implied." It includes

the thing let, the price or recompense, and a valid contract

between the letter and hirer. "i This bailment or letting

for hire, is of three kinds : loeatio rei, by which the

*586 *hirer, for a compensation, gains the temporary use

of the thing ; looatio qperis faciendi, or letting out of

work and labour to be done, or care and attention to be be-

stowed by the bail«e on goods bailed for a recompense ; looor

• Marshall v. Bryant, 12 Mass. Rep. 321. This was also the rule in the civil

law. Dig. 50. 11. 128. Story on Bailments, 209, 210. 2d edit.

• Flewellin v. Rave, 1 BuUt. Rep. 68. 2 Blacks. Com. 395. Rooth v. Wilson,

1 Barnw. <k Aid. 59. Paalkner v. Brown, 13 Wendell, 63. Thayer v. Hutchinson,

13 Vermont Rep. 504. See supra, p. 568, and see Story on Bailments, pp. 74.

191, 192. 205. 2d edit. The pawnee may mamtain replevin against the pawnor as

well as against a stranger, for a wrongful taking of the goods pledged. Story on

Bailments, sec. 303. Gibson v. Boyd, Kern's N. B. Rep. 150.

« 1 BelVs Com. 255. 451. 5th edition. Story on Bailment, pp. 251—254.

* Pothier, Traite du Contraf de Louage, No. 6. Story's Com. 250. The books

usually follow the civil law, and consider the price as being payable in money

;

but the contract at common law may be classed under the head of location, or

loeatio conductio rei, be the recompense what it may. Ibid. 253.

(1) At common law, goods pawned or pledged are not liable to be taken on execution against

the pledgor or pawnor; but under the N . Y. Statutes, (a R. S. 866, § 20, 2d. ed.) the sheriff may

take goods from the possession of the bailor, and sell the interest of the bailor; after which the

bailee will be entitled to the possession. Stief v. Hart, 1 Comat, B. 20.
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tio qperis mercium vekendarum, as when goods are bailed to
a public carrier or private person, for the purpose of being
carried from one place to another for a stipulated or implied
reward.a

(1.) In the case of the looatio rei, or letting to hire, the hirer
gains a special property in the thing hired, and the letter to
hire an absolute property in the price, and retains a general
property as owner in the chattel. This is a contract in daily
use in the common business of life ; and it is very important
that the rules regulating it should be settled with clear and
exact precision. The letter, according to the civil law, is

boimd not to disturb the hirer in the use of the thing during
the period for which it was hired, and to keep the subject in
suitable order and repair, and to pay for extraordinary ex-

penses necessarily incurred upon \t> But the extent of the
obligations of the letter, under the common law on the point

of repairs and expenses, remains to be defined and settled by
judicial decisions." The hirer is bound to ordinary care and
diligence, and is answerable only for ordinary neglect ; for

this species of hiring is one of mutual benefit. He is bound
to use the article with due care and moderation, and not apply
it to any other use, (1) or detain it for a longer period than
that for which it was hired.* The responsibility of the hirer

is sufficiently shown by Sir William Jones, in his subtle but

perfectly judicious criticism on the cases in the English and

» Coggs V. Bernard, 2 Lord Raym. 909. Jones on Bailment, 27. 90. The let-

ter or owner who lets out the thing for hire, is called in the civil law locator ; and

the hirer, who has the benefit of the thing for a compensation, the conductor ; and

the bailment or contract for^hire itself, is called locatio or locatio-conductio, or, in

English, location; and this is the language used in the Scottish law. 1 Stair's

Inst. b. 1. tit. 15. sec. 1. 5, 6. Wood's Inst, of the Civil Law, 236. Story on

Bailments, 247—249. 2d edit.

i" Pothier, Traite du Contrat de Louage, Ifos. 77. 106, 107.130.139. Civil

Code of Louisiana, art. 2663, 2664. 1 BelTs Com. 453. 5th edit.

" Story's Com. 260, 261.

' Pothier, Traite du Contrat de Louage, 180. Johnson, J., in De Tollemere y.

Fuller, 1 Const. Rep. 8. C. 121. Wheelock v. Wheelwright, 5 Mass. Rep. 104.

Stortfs Cam. 263, 264. 272, 273. 2d edit.

(1) If the thing hired be used for any other purpose, the hirer will be liable for any damage
which it may receive. Uuncan t. Eail-Eoad Co, 2 Rich, R. 613. Mayor of Columbus t. How-
ard, 6 Geo. B. 218.
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the Eoman law."- The hirer, says Pothier, is only
*587 held to a common diligence, and *answerable only for

slight neglect. He is bound to bestow the same
degree of diligence that all prudent men use in keeping their

own goods, and to restore the article in as good condition as

he received it, unless it be deteriorated by internal decay or by
external means, without his default ; and if the article be
injured or destroyed without aay fault or neglect on the part
of the person who takes on hire, the loss falls upon the
owner, for the risk is with him.b (1) But if the thing hired
be lost or damaged by the hirer, or by his servants acting
under him, for want of ordinaiy care and diligence, he is

responsible."! The bailee, when called upon for the article

deposited, must deliver it, or account for his default by show-
ing a loss of it by some violence, theft or accident. "J

(2)

When the loss is shown, the proof of negligence or want
of due care is thrown upon the bailor, and the bailee is

not bound to prove affirmatively that he used reasonable
care.s (3) The care must rise in proportion to the demand
for it ; and things that may easily be deteriorated require an
increase of care and diligence in the use of them. Ifegli-

* Unsay on Bailment, 66—69.

^ Pothier, Traiti du Contrat de Louage, Nos. 190. 192. 197. 200. Garslde v.

T. it M. Navigation Company, 4 Term Rep. 581. Cooper v. Barton, 3 Gampb. Rep.

6. note. Millon v. Salisbury, 13 Johns. Rep. 211. Story's Com. 268—272.

Salter t. Hurst, 5 Miller's Louis, Rep. 7. Reeves v. The Constitution, Gilpin's

Rep. 579.

" Bray v. Mayne, 1 Omo's Rep. 1. Dean v. Keate, 3 Campl. Rep. 4. Story's

Com. 268. Sinclair v. Pearson, 7 N. H. Rep. 219.

* If a bailee for hire sells the goods without authority, the bailor may maintain

trover against even the hona fide purchaser. Loeschman v. Machin, 2 Starkie,

N. P. C. 311. Cooper v. Willomatt, 1 Manning, Granger & Scott, 672.

* Harris v. Packwood, 3 Taunt. Rep. 264. Marsh v. Home, 5 Barnw. <k Cress.

322. 7 Cowen's Rep. 500, note.

(1) Harrington v. Snyder, 3 Barb. S. C. R&p. 880. In this case, where a hired horse became

lame without any fault of the hirer, and was unable to perform the journey home, it was held,

that the extra expejisee necessarily incurred by the hirer, aa well as the charges for doctorlDg the

horse, might be recouped in an action, by the owner, for the use of the horse.

(2) K the bailee of a chattel, having no authority to dispose of it, mortgage it as security for

his own debt, and the mortgagee takes possession under the mortgage, the bailor may maintain

an action therefor against him, without a previous demand. Stanly v. Gaylard, 1 Oueh. (Maes.y

B. 586.

(8) Eunyan v. Caldwell, T Hvmph. B. 184. Foote v. Storrs, 2 Barb. S. 0. Sep, 826. Contra,

Logan V. Matthews, 6 Barr's B. 417.
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gence is a relative term ; and the value of the article and the
means of security possessed by the bailee, are material cir-

cumstances in estimating the requisite care and diligence.

That may be gross negligence in the case of a parcel of arti-

cles of extraordinary value, which in the case of another
parcel, would not be so ; for the temptation to theft, and the

necessity for care, are in proportion to the value. »• Gains
uses the word diligentissimus when the rule is ap-

plied *in the Eoman law to the case of an under- *688
taking to remove a column from one place to another. ^

(2.) The case of locatio oj>eris faciendi, is where work and
labour, or care and pains, are to be bestowed on the thing
delivered, for a pecuniary recompense ; and the workman for

hire must answer for ordinary neglect of the goods bailed,

and apply a degree of skill equal to his undertaking. Every
man is presumed to possess the ordinary skill requisite to the

due exercise of the art or trade which he assumes. Spondet
jperitiam a/rtis, and Imperitia culpce annumeratur. If he
performs the work unskilfully, he becomes responsible . in

damages." (1) Every mechanicwho takes any materials to work
up for another in the course of his trade, as where a tailor re-

ceives cloth to be made into a coat, or a jeweller a gem to be

' Batson v. DonovaD, i Barnw. & Aid. 21. Tracy v. Wood, 3 Mason's Rep.

134, 135. See the cases put by Sir William Jones and Lord Stowell, by way of

illustration of the reason of the distinction between different degrees of diligence

requisite in different cases. Jones on Bailment, 62. 6 Rob. Adm. Rep. 142. 155.

^ Dig. 19. 2. 25. 7. Sir William Jones, in his Essay on Bailment, 67, says, that

the superlative diligentissimus was here improperly applied, and that it would be

a case only of ordinary care. But Ferriere, in his Commentaries upon the Institutes,

torn. V. p. 1 38, thinks otherwise ; and that Gains was speaking of things that might

easily be deteriorated, and would require the most exact diligence for their preser-

vation. The case would depend upon circumstances. Gains was speaking, not of

unhewn blocks of granite or marble, but of columns, which implied, in the midst of

the splendid architecture of Rome, productions of great labour and skill ; and in

such a case, it would, no doubt, require the utmost attention to avoid injury to the

polished shaft or capital, and especially if that capital was finished in the Corin-

thian style, or surmounted by an entablature, adorned with all the beauty and

elegance of the Grecian art.

» Bell's Com. vol. i. p. 459. Pothier, Traite du Gontrat de Loruage, Nos. 425, 426.

M'Donald v. Simpson, 4 Arkansas Rep. 523.

(1) See, as to the liability of surgeons, for unsuccessful operations, Havard v. Grover, 28

Maine B. 97. Bowman v. Woods, 1 Iowa B. 441.
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set or engraved, is bound to perform it in a workmanlike
manner ; he must bestow ordinary diligence, and that care
and fidelity which every man of common prudence, and ca-

pable of governing a family, takes of his own concerns.^ As
this contract is of mutual benefit, the baUee is not answerable
for slight neglect, nor fora loss by inevitable accident or irre-

sistible force, or from the inherent defect of the thing itself;''

he is only answerable fos ordinary neglect."

*589 *But though he must exercise a care, diligence and
skill, adequate to the business ; and if he fails in the

ordinary care and skill which belongs to his undertaking,

and the bailor sustains damage, he must answer for that

damage
;
yet, if the delivery was of a nature to transfer the

property, a different result would follow. In the case of a

delivery to a goldsmith of a bar of silver, to be made into

vases, or an ingot of gold, to be made into rings, by the civil

law the whole property passed to the smith, and the employer

was merely entitled as a creditor, to have metal equally valu-

able returned in a certain shape.*! If the metal in that case

should be lost, even by irresistible force, the smith, as the

owner of it, would be held to bear the loss, and the creditor

to be entitled to his vase or ring ; though it would be other-

wise if the same metal was to be returned in its new form.e

In the case of Seymour v. Brown,^ a quantity of wheat

was sent to a miller to be exchanged for flour, at the rate of

a barrel of flour for every five bushels of wheat. The miller

mixed the wheat with the mass of the wheat of the same qua-

lity belonging to himself and others, and before the flour was

delivered, the mill, with all its contents, was destroyed by
fire. It was held, upon the question who was to bear the

loss, that as there was no fault or negligence imputable to

the miller, he was not responsible for the loss, and that the

• Dig. 19. 2. 9. 5. Polhier, ibid. No3. 419. 428. 1 BeWs Com. 456. 458. Dun-

can T. BInndell, 3 Starki^t Rep. 6. Story an. Bailment, 281, 2d edit

<> Pothier, Traite du Contrat de Louage, n. 428. Dig. 19. 2. 13. 5.

• Story on BailmerU, pp. 282, 283, 284, 2d edit

1 Dig. 19. 2. 31.

« Jone» on Bailment, '78, 79. Buffum v. Merry, 3 Maton's Rep. 478.

'19 Johns. Rep. 44. This decision has been OTermled in the very analogous

case of Ewing v. French, 1 Blackf. Ind. Rep. 353, and in Hurd v. West, 7 Coam,

752. 756, note, and in Smith y. Clark, 21 Wendell, 88.
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property was not transferred. It was considered, that there

was no sale within the intention of the parties. If the same
identical wheat was to have been returned in the shape of

flour, the decision was correct, according to the general prin-

ciples of law applicable to the case.(l) But as it did not ap-

pear to have been understood that the wheat delivered

was to be kept separate, and returned *in flour, but only *690

flour equal to wheat of such quantity and quality ; and

as the miller acted upon that understanding, the decision was
not conformable to the true and settled doctrine. There was
in that case a transfer of the property in the wheat to the

miller, and he was bound, at his own risk, and at all events,

to have returned the flour. ^ (2)

There are very embarrassing questions, as has been justly

observed,!' arising in cases where the labour bestowed has riot

been properly applied, or not according to contract, or left

» Where an article 13 delivered to be manufactured or altered, and the specific

thing to be then restored, it is not a contract of sale, but a regular bailment locatio

operis faeiendi, and the bailor retains his general property, and the bailee ac-

quires no interest in any part of the articles (as logs to be sawed into boards) by

a mere part perfonnance. Pierce v. Schenck, S Hill, 28.

' Story's Com. 287.

(1) The property in rags does not pass to a bailee, who receives them to manufacture into

paper, at a certain price, and when the paper madefrom tk&m is to be delivered to the bailor.

King V. Humphreys, 10 Barr's S. 217.

But where wheat of good quality was to be exchanged on certain terms for flour of like

quality, and it did not appear that the flour must be that made from the identical wheat de^

imered; the contract was held to be clearly a safe, and not a laMment. Norton v. Woodrufl', 2

Com«t. B. 158. Contra, Inglebright v. Hammond, 19 OMo B. 33T. Mallory v. Willis, 4 Com'

stoc/c B. 76. The question often turns on the verbal construction of the contract Bee, as to the

distinction between a pledge and a sale, Dykers v. Allen, 7 Mills N. Y. Bep. 497.

(2) "Where property was hired and annexed to real estate, and in that condition sold with the

real estate, it was held, it could not be reclaimed by the owner, but his only remedy was against

his bailor. Frayatt v. The Sullivan Co. 5 EUl's N. T. Bep. 116. 8. 0. 7 EUl, 529.

In this case, an engine and boilers were so afHxed to the freehold, that they could not be re-

moved "without destroying the building in which they were placed."

The law on this subject has been discussed with great learning and ability in the courts of New-

York in the case of Silbury v. McOoon. The plaintiff had manufactured into whiskey some

grain belonging to another, and the question was, whether the property was thereby changed

and vested in the plaintiff. In 6 EiU, 425, the Supreme Court held that it was. In 4 Denio,

882, the case came again before the court, when it appeared, that at the time of the manufacture,

the'plaintiff knew the grain to be the property of another; but the majority ofthe;S!«p™«m Court

held, that the fact that the act of taking and manufacturing the grain was a known and voluntary

trespass, and could not defeat the legal effect of a total change in specie of the property. The

case was then taken to the Cowrt ofAppeals, when the majority of the court reversed the last

mentioned decision, and declared that a wilful wrong-doer can never acqutoe property by any

change in the property of another, so long as it can be proved that the new article was made

from the original material. S. 0. 8 Com,st. B. 879. See amte, pp. 863-865.
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incomplete, or where the subject has perished before it was
finished.il Thus, it was held, in Ellis r. Hamlm^ that if a

person undertakes to build a house upon a specified plan, and
with certain materials, and he departs, without leave, from
the terms of the contract, he is not entitled to any compensa-

tion for his labour. This decision rests on the strict ground

of contract ; but the civil law speaks a more benign language,

and gives the builder, acting ingood faith, and in cases where

the work is united with the property of the employer, an in-

demnity to the extent of the benefit conferred. This is also the

rule in the Scotch law.'' If the employer derives no benefit

from the work and labour of the mechanic, (as where the

whole subject matter of the undertaking is destroyed, by in-

evitable accident, before the work is completed and the thing

delivered ;) even in that case the civil law gave to the me-

chanic a ratable compensation for his labour and expenses

bestowed upon the materials of his employer. And Pothier

concludes that it is just and equitable ; for, as fast as the

building advanced, it had become, by accession, part of the

property of the owner. iJ So, if an article be delivered to a

mechanic to be repaired, or materials are delivered to be

wrought into a new form and shape, and the thing is accident-

ally destroyed before the work is finished and ready for

*691 delivery, without any fault or negligence *on the part

ofthe mechanic, the entire loss, according to the English

law, falls upon the owner of the materials ; for he is bound to

answer for the work and labour already bestowed. This is

the general rule of law, though it is liable to be controlled by

the custom of the trade. <= According to the French law, if

' See supra, 509, note. The Scottish la"W deals oa this subject upon very

equitable grounds, for it balances the inconvenience and damage arising from the

imperfect or faulty performance against the benefit actually derived from the

work, and gives the workman either a pro tanto compensation, or assesses him in

damages, as the difference in the result may require. 1 Bell's Com. 456, 456.

' 3 Taunt. Rep. 52.

« 1 BdVs Com. 456.

^ Dig. 19. 2. 59. Pothier, TVaiie du Oontrat de Louage, No. 433.

= Menetone v. Athawes, 3 Burr. Rep. 1592. Gillett v. Mawmen, 1 Taunt. Rep.

13*7. Story on Bailment, p. 2S'7, 2d edit. But if the mechanic was by contract to

complete the work before payment for a specific sum, and the employer to furnish

the materials, and when the work was nearly finished the same be destroyed by
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the mechanic was to furnish the materials, and the thing ac-

cidentally perished before completion and delivery, he bears

the loss both of the materials and of his work ; but if the ma-
terials were furnished by the employer, and the workman
furnished only his skill and labour, and the article was de-

stroyed without fault, and before it was finished, the one loses

the materials and the other his labour.^ The Civil Code of
Louisiana follows, in this respect, the rule in the French code.^'

The reason of the distinction is, that, in the one case, the em-
ployer is the owner of the article or subject with which the

labour is incorporated; and, in the other case, the workman
is the owner. The principle is still the same. JSes perit

domino.'^

Mr. Justice Storyd subdivides this head of Looatio into 1.

Locatio ojperis faciendi, or hire of labour and services. 2. Lo-

catio custodicB, or receiving goods on deposit for hire. He in-

cludes under the last head, agisters of cattle, warehousemen
and wharfingers ; and to these may be added, a class of

bailees known in this country by the term of forwarding men,

or merchants. They are all responsible for want of good

faith, and of reasonable care and ordinary diligence, and not

to any greater extent, unless the business and duty of

an accidental fire, no compensation is recoverable, for the contract is entire, and

performance is a condition precedent. But without a contract postponing the pay-

ment to the completion of the work, the workmen would be entitled to a pro rata

payment. 3 Burr. Sup. Story on Bailment, 278, 2d edit. Brumby v. Smith,

S

Ala. Rep. N. S. 123, where A. contracted with B. to build a house on A.'b land, and

A. to furnish the materials, and the builder to be paid when the house was finished.

It was burnt down by accident when nearly completed, and the builder was held

entitled to the value of his labour, on the maxim that A. was owner of the mate-

rials and the structure, and res peril domino. Wilson T. Knott, 3 Humph. Tenn. R.

473. So when a manufacturer agrees to construct an article out of his own mate-

rials, the property i-emains with him until completed and delivered. It would bo

the same if the manufacturer furnished the principal part of the materials, but if

the employer furnished the whole or principal part of the materials, he would retain

the property durmg the performance of the work. Gregory v. Stryker, 2 Denio,

628.

* Oivil Code, Nos. 1788, 1789, 1790. 2 Pardesms, Droit Com. p. 2. tit. 7. art.

526.

^ Civil Code of Louisiana, art. 2731. Seguin v. Debon, 3 Martin's Louis.

Rep. 6.

= Storjfs Com. 283.

J Ihid. 276.

Vol. n. 49
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*692 carriers be attached to their other character.* *But

nwKEEPEES form an exception to the general rule, and
they are held responsible to as strict and severe an extent as

common carriers ; and the principle was taken from the

Eoman law, and adopted into modern jurisprudence.'*

(3.) The responsibility of an iimKEEPEEfor the horse or goods

of his guest, whom he receives and accommodates for hire,

has been a point of much discussion in the books. In general,

he is responsible at common law for the acts of his domestics,

and for thefts, and is bound to take all due care of the goods

and baggage of his guests deposited in his house, or intrusted

to the care of his family or servants, without subtraction or

loss day and night. He is said to be chargeable on the

ground of the profit which he receives for entertaining his

guests.'= The custody of the goods of his guest is part and

parcel of the contract to feed, lodge and accommodate the

guest for a suitable reward.^

• Carliff T. Danvers, PeaKs N. P. Rep. 114. Finucane v. Small, 1 Esp. N. P.

Rep. 815. Garside v. Trent Navigation Co. 4 Term Rep. 551. Sidaways v. Todd,

2 Starki^s JV. P. Rep. 400. Piatt v. Hibbard, 1 Cowen's Rep. 497. Brown t,

Dennison, 2 Wendell's Rep. 593. Schmidt v. Blood, 9 Wend. Rep. 26S. Streetcr

V. Horlock, 1 Bing. Rep. 34. Roberta v. Turner, 12 Johns. Rep. 232. Stores Com.

289—297, 2d edit. See, also, svpra, p. 600. n. d.

^ Dig. 4. 9. The edict of the prsetor included shipmasters, innkeepers and

Btable-keepere in the same severe but wise and wholesome responsibility. See infra,

vol. iii. p. 1. note a., where the edict is specially noticed. Mr. Justice Story has

given a general view of the responsibility of innkeepers in the civil law and in the

law of those nations of Europe which have adopted it. Story on Bailments, pp.

302—306, 2d edit

« Morse v. Slue, 1 Vent. Rep. 238. Lane v. Cotton, 12 Mod. 483. 487. Towsoti

V. Havre-de-Grace Bank, 6 Earr. & Johns. 47.

li Holt, Ch. J., 12 Mod. Rep. 487. Grinnell v. Cook, 3 Hill's Rep. 485. An inn-

keeper cannot lawfully refuse to receive guests to the extent of hia reasonable ac-

commodations ; nor can he impose unreasonable terms upon them. Bennett v.

Mellor, 5 Term Rep. 274. Thompson v. Lacey, % B. & Aid. 285. Hawthorn v.

Hammond, 1 Carr. & Kirwan, 404. And as a compensation for the innkeeper's

responsibility, the better opinion is, that he has a lien on all the goods of his guest

at the inn, for all his expenses there. Story on Bailments, Sll, 2d edit. Lord

Kenyon and Ashhurst, J., in Kirkman v. Shawcross, 6 Term Rep. 14. Grinnell v.

Cook, supra. But the innkeeper is not responsible in that character for goods left

in his custody unless the owner be his giiest, by either having been there, or intend-

ing to go there in that capacity. He must be either actually or constructively the

innkeeper's guest. Id. (1)

(1) Pnichasing liquor at an inn is sufficient to constitnte one a guest McDonald t. Edgerton,
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In Calye's case^ it was decided, upon the authority of the
original writ in the register, (and which Lord Coke said was
the ground of the common law on the subject,) thatif a guest
came to an inn, and directed that his horse be put to pasture,

and the horse was stolen, the innkeeper was not responsible,

in his character of innkeeper, for the loss of the horse. How-
ever, it was agreed in that case, that if the owner had not
directed that the horse be put to pasture, and the innkeeper
had done it of his own accord, he would be responsible.

Perhaps this rule might admit of some limitations ; for if

the putting the traveller's horse to pasture in the summer sea-

son, or leaving the carriage in an open shed in the

street, be the usual custom, as it is in many parts of*this *593

country, the consent or direction of the owner to that

effect might be fairly presumed.^

It was laid down in the same case in Coke, that the inn-

keeper was boimd absolutely to keep safe the goods of his

guest deposited within the inn, and whether the guest ac-

quainted the innkeeper that the goods were there, or did not

;

and that he would in every event be bound to pay for the

goods if stolen, unless they were stolen by a servant or com-
panion of the guest. The responsibility of the innkeeper ex-

tends to all his servants and domestics, and to all the mo-
vable goods and chattels and moneys of his guest which are

placed within the inn, {infra hospitium;) but it does not ex-

tend to trespasses committed upon the person of the guest,

nor does it extend to loss occasioned by inevitable casualty,

or by superior force, as robbery. = It is no excuse for the inn-

« 8 Co. 32.

' Story's Com. 312. If the traveller directs his horae to be put into the stable,

and says nothing about his gig, and it be left in the highway with other carriages,

and is stolen, the innkeeper has been held liable, under the implied promise to take

the gig infra hospitium. Jones v. Tyler, 3 Neville & Mannings Rep. 576. 1

Adolph. (& Ellis, 522. S. 0. This was carrying the protection of the inn sufficiently

far.

= Calye's Case, «6. Slip. Morse v. Slue, 1 Fcni.iJep. 190. 238. Kent T. Shukard,

1 B. (k Adol. 803. Story's Com. 308, 309. But from the case of Mason v. Thomp-

son, and from the dictum of Bailey, J., in Richmond v. Smith, 8 B. & Cress. 9, it

5 Barb. S. 0. Bep. 560. The innkeeper is not liable for loss of goods, if the guoBt was guilty o(

gross negligence. Armistead t. While, 6 Wag, L. <& S. B. 849.
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keeper, that he was, at the time the goods of his guest were
lost, sick or insane, for he is bound to provide careful ser-

vants. !>• In Bennett v. Mellor,^ the responsibility ofinnkeepers

was laid down with great strictness, and even with severity.

The plaintiff's servant came to an inn to deposit some goods

for a week. The proposal was rejected, and the servant sat

down in the inn as a guest, with the goods placed behind him,

and very shortly thereafter they were stolen. It was held,

that the innkeeper was liable for the goods ; for the servant

was entitled to protection for his goods during the time he

continued in the inn as a guest. It was not necessary that

the goods should have been in the special keeping of the inn-

keeper, in order to make him liable ; if they be in the

*694 inn, that is sufficient to charge him. *It is not neces-

sary to prove negligence in the innkeeper ; for it is

his duty to provide honest servants, according to the con-

fidence reposed in him by the public ;" and he ought to an-

swer civilly for their acts, even if they should rob the guests

who sleep under his roof. An innkeeper, like a common
carrier, is an insurer of the goods of his guests, and he can

only limit his liability by express agreement or notice.'' (1)

Rigorous as this law may seem, and hard as it may actually

would seem that innkeepers were responsible, like common carriers, for robbery

and burglary. Story on Bailments, 309, 2d edit. . If a horse, chaise and harness

be delivered to an innkeeper, the payment for the horse includes a compensation

for keeping the chaise and harness, and he is liable aa an innkeeper for the loss of

them. Mason v. Thompson, 9 PicTc. Rep. 280. This last case was questioned and

oven-uled in Grinnell v. Cook, 3 Bill's Rep. 485, so far as it went to hold the inn-

keeper in that character responsible for the goods of a person who was not at the

inn, and did not intend to go there as a guest, and therefore was no guest.

' Oalye's Case, uh. sup. Cross v. Andrews, Cro. Eliz. 622.

k 5 Term Rep. Hi.
" If the goods of a guest be deposited in a public inn, and be lost or injured, the

prima facie presumption is, that the loss was occasioned by the negligence of the

innkeeper or his servants, but the presumption may be rebutted. Dawson v.

Chauncey, 6 Adol. & Ellis, N. S. 164.

^ Richmond v. Smith, 8 Barnw. & Cress. 9.

(1) Manning v. Wells, 9 Eumph. 746. An innkeeper is liable only "while tlie relation between

him and his guest continues. If the latter pays hia bill and leaves the house, with declared in-

tention of not returning, he leaves his baggage at his own peril, unless specifically commilted to

innkeeper's charge. Wintennnte v. Clarke, 5 Sandf. S. 0. B. 242. Washburn v. Jones, 14 Earb.

7J.193.
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be in some instances, it is, as Sir "William Jones observes,

founded on tbe principle of public utility, to wMch all pri-

vate considerations ought to yield. Travellers, who must be
numerous in a rich and commercial country, are obliged to

rely almost implicitly on the good faith of innkeepers ; and
it would be almost impossible for them, in any given case, to

make out proof of fraud or negligeace in the landlord. The
Eoman prsetor held innkeepers responsible for the goods of

their guests, on the same principle of public utility. It was
necessary, says Ulpian, in commenting on the edict of the

praetor, to confide largely in the honesty of such men ; and if

they were not held very strictly to their duty, they might
yield to the temptation to commit a breach of trust. They
were bound to answer for all losses and damages happening

even without their default, unless they were fatal losses, oc-

curring from vis major or irresistible force. ^

The responsibility of innkeepers, to the full extent of the

English law, has been recognised in the courts of justice in

this country. b Thus, in Quinton v. Courtney,'' the innkeeper

was held liable for money stolen out of the saddle-bags of the

guest, which he had delivered to the servant without inform-

ing him, or his master, that there was money in them.

And in Clute v. Wiggins,^ the innkeeper was *held re- *696

sponsible for a theft of bags of grain in a loaded sleigh

of a guest, which had been placed for the night in a wagon

or out-house appurtenant to the inn, with fastened doors. The

sleigh was deemed infra hospitium, and the innkeeper liable,

without any negligence being proved against him.

Under so extended a responsibility, it becomes very impor-

tant that the nature of inns and guests, and the persons to

whom the description applies, should be precisely under-

stood.

Common inns were declared in Calye's case to be instituted

for passengers and wayfaring men, and that a neighbour,

who was no traveller, and lodged at the inn as a friend, at the

• Dig. 4. 9. 1. 3. Jones on Bailment, 95, 96.

>> Mason v. Thompspn, 9 Pick. 280.

« 1 Haywardls N. C. Rep. 40.

^ \i Johns. Rep. I'lh. ITewson v. Axon, 1 M'Gord^s Rep. 509, and Piper v.

Manny, 21 Wendell, 282, contain a recognition of the same principle.
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request of the innkeeper, was not a guest whose goods would
be under special protection. A house merely for lodging

strangers for a season, who came to a watering-place, and
furnishing hay and stable-room for their horses, and selling

beer to them and to no one else, has been held not to be a

public inn.a It must be a house kept open publicly for the

lodging and entertainment of travellers in general, for a rea-

sonable compensation. If a person lets lodgings only, and
upon a previous contract with every person who comes, and
does not afford entertainment for the public at large indis-

criminately, it is not a common inn.'' In Thompson v. Lacy,<^

this subject was fully discussed ; and it was decided that a

house of public entertainment in London, where provisions

and beds were furnished for travellers, and all others capable

of paying a suitable compensation for the same, was a public

inn. The owner was subject to all the liabilities of an inn-

keeper, even though he kept no stables, and was not fre-

quented by'stage-coaches and wagons from the country ; and
even though the guest did not appear to have been a travel-

ler, but to have previously resided in furnished lodgings in

the city. A lodging-house keeper was one that made
*596 a contract with every *person that came ; but an inn,

said one of the judges in that case, is a house, the

owner of which holds- out that he will receive 'all travellers

and sojourners who are willing to pay a price adequate to the

sort of entertainment provided, and who come in a situation

in which they are fit to be received.'' But the keeper of a

mere coffee-house or private boarding or lodging-house, is not

an innkeeperin the sense ofthe law.^ (1) If a guest applies for

* Parkhurst v. Foster, 1 Salh Rep. 381. Carth. ill. S. C.

* Entertaining strangers occasionally for compensation, does not make a person

an innkeeper. The State v. Matthews, 2 Dev. & Battle, 424.

° 3 5. <fc Aid. 283.

* Parker y. Flint, 12 Mod. 254. S. P. A guest is not entitled to select a particu-

lar room or a bedroom for the purpose of sitting up all night, so long as the inn-

keeper offers to furnish him with a proper room for that purpose. Fell v. Knight,

8 Meeaon & Wels. 269.

* Doe V. Laming, 4 Campb. N. P. Rep. 11. Wathey v. M'Dougal, 1 Sell's Oom,

469.

(1) For the distinction of the liability of an innkeeper to a boarder from the liability which he

js under to a guest, see Manning v. "Wells, 9 Smnph. M. 146.
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a room in an inn, for a purpose of business distinct from his

accommodation as a guest, the particular responsibility does
not extend to goods lost or stolen from that room.=i Though a
landlord cannot exonerate himself by merely handing over
a key to his guest, yet, if the guest takes the key, it will be a
question of fact whether he took it cmimo custodiendi, so as
to exempt the landlord.

In JSTew-York, and throughout the Union, inns and taverns
are under statute regulations, and their definition and charac-
ter are contained in the statute. Taverns in New-York are to

be licensed by the commissioners of excise ; and the license

is necessary except in cases of necessity, and it is deemed a
personal trust, and cannot be assigned.^ There are licenses

merely to sell strong and spirituous liquors under five gallons,

granted to merchants and grocers, but they cannot be sold to

be drunk in the house or store of the seller ; and there are

other licenses to retail strong and spirituous liquors, granted
to persons who heep an inn or tavern. Those persons, so li-

censed, are the ordinary innkeepers, within the contemplation

of the statute law ofNew-York ; for the statute declares

*that no person who has not at the time a license to sell *597

strong or spirituous liquors or wines, to be drunk in

his house, shall put up any sign indicating that he keeps a

tavern, c

* Burgess v. Clements, 4- MauU & Selw. 306. Farnwortli v.Packwood, 1 Holt's

N. P. 209.

^ Alger T. Weston, 14 Johns. Rep. 231. Palmer v. Doney, 2 Johns. Gas, 346.

Commonwealth v. Bryan, 9 Dana's Rep. 310.

• iV. Y. Revised Statutes, toI. i. pp. 678—682. Ibid. 661. sec. 6. By the statute,

every keeper of a public inn or tavern, except in the city of Kew-York, is required

to keep at least two spare beds for guests, well provided, and good and sufficient

stabling, grain, hay or pasturage, for horses and other cattle belonging to travellers.

Every innholder or tavern-keeper, who is licensed as such, is also required to put

and keep up a proper sign on or adjacent to the front of hia house ; and every

person who erects or keeps up such a sign without a license to sell spirituous liquors

by retail, or sells them by retail to be drunk in his house, outhouse, yard or garden,

without entering into recognizance as an innkeeper, is subjected to a penalty for

every offence. If the innkeeper has not put up a sign, yet if he keeps a tavern, he

is still responsible at common law as an innkeeper. Calye's Case, 8 Oo. 32. At

common law any person might keep a tavern and sell vinous liquors there without

control ; but under the English statute of 5 and 6 Edw. IV., a license to keep a

tavern would not authorize the retail of liquors without another license. Stevens

v. Duckworth, Hard. Rep. 336. The better opinion would seem to be, that under
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(4.) The locatio operis mercium vehendwrum, is a contract

relating to the carriage of goods for hire ; and this is by far

the New-Tork statute there may lawfully be a public iun without an excise

license, though without a license no person can put up a sign indicating that he

keeps a tavern ; and if he has the excise license to retail in small quantities liquors

to be drunk in his house, he must be bound also to keep an inn for the accommo-

dation of travellers, in the common law senge of the term. The excise license may
perhaps be regarded as a criterion to determine between the common law inn,

and the statute inn and tavern combined. In the case of the Overseers of Crown

Point V. Warner, 3 Hill, 150, occurring in 1842, since the preceding observations

were made, it was adjudged that the words inn and tavern, and innholder and

tavern-keeper, were used in the N. Y. R. S. vol. i. p. 676, synonymously, and that

the right to keep an inn without an excise license is common to all persons. But if

a license to sell spirituous liquors be added, the inn then becomes a statute franchise,

and the statute regulations prescribing rules of conduct to inn and tavern-keepers,

apply only to such licensed houses. By a statute of New-York of 12th April,

1843, ch. 97, licenses to keep taverns may now be granted, without including a

license to sell spirituous liquors or wine. So in Alabama, no person can keep a

public inn without a license, though spirituous liquors be not retailed. The State

v. Cloud, 6 Ala. R. N. S. 628. The actofMichigan of 1833, is essentially the same,

for no person, unless licensed to keep a tavern, can sell spirituous liquors by retail

under a quart. In Pennsylvania a license to keep a tavern or Mm, would seem,

ipso facto, to imply a license to retail vinous and spirituous liquors, though licenses

to sell liquors may be granted to persons combining other business with the

same. Furdon's Dig. 502—501. By the law of Ohio, no person is permitted to

keep a tavern without a license from the com't of common pleas of the county.

Statutes nf Ohio, 1831. By the act of Kentucky of 1834, no tavern within any

town or city, or within one half milethereof, can bekept without license, even though

spirituous liquors be not retailed. So, in Vermont, no person can keep an inn

without a license from the county court ; and a license to keep a victualling-house

will not authorize a person to keep a house for public entertainment ; and a person

may keep an inn without selling spirits or wine. State v. Stone, 6 Vermont Rep,

295. In Connecticut, a distinction is made by statute between taverns and victual-

ling-houses. Both kinds require a license, but tavern-keepers only have a right to

retail spirituous liquors. The victualling-houses are called, also, houses of refresh-

ment. Statutes of Connecticut, 1838, pp. 592—595. In Massachusetts, there

seems to be three descriptions of persons in purview of the Revised Statutes, c. i1

;

(1.) A common innholder, who sells liquors and provides accommodation for man

and beast; (2.) A common victualler, who sells liquors and food only. Both of

these must be licensed ; (3.) A common gi-og-shop, or drinking-house keeper, who

is not entitled to a license. Commonwealth v. Pearson, 3 Mete. 449. In North

and South Carolina, a person b indictable for retailing spirituous liquors without

license ; and in the former state, public inns are called, in the statute, ordinaries.

1 JV. C. R. S. p. 445. State v. Mon-ison, 3 Dev. N. 0. Rep. 299. The State v.

Mooty, 3 miFs N. 0. Rep. 18*7. Tavern-keepers and innholders are generally

used synonymously ; and as the local laws in all the states prohibit persons from

retailing spirituous liquors, and in Alabama, by act of 1807, even beer or cider,

without a license, that license ordinarily becomes essential to the character, and, in
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the most important, extensive and useful of all the various
contracts that belong to the head of bailment. The carrier

some instances, to the lawfulness of a public inn or tavern. In Tennessee, the pro-

hibition to'retail spirituous liquors is held not to include -siine wljieh is procured by
fernaentation, and only those liquors which are procured by distillation. Caswell
v. The State, 2 Humphrey, 402. Since the growth and diflfusion of temperance
societies, the restrictions by law on the retail of spirituous liquors have greatly

increased. In Massachusetts, by statute, in 1838, the retail of spirituous liquors

under fifteen gallons was wholly prohibited. By the Revised Statutes of Massa-
chusetts of 1836, ch. 47, no person can be an innholder or seller of spirituous

liquor, to be used about his house or other building, without license. Licenses to

innkeepers and retailers may be granted for each town and city, and licenses may
he confined to the sale of fermented liquors, such as wine, beer, ale and cider, and
excluding the sale of brandy, rum or other spirituous liquors. The interdiction in

Mississippi was limited to one gallon, and in most of the states the regulations on
the subject have become very strict. The laws of the Old Plymouth Colony (edit.

1836, by W. Brigham, p. aS'?) declared, that no person licensed to keep a public

house of entertainment should be without good beer.

Innkeepers ai-e liable to an action if they refuse to receive a guest without just

cause. See infra, p. 634. The innkeeper is even indictable for the refusal, if he
has room in his house, and the guest behaves properly. Rex v. Ivers, 7 Carr &
Payne, 213. In the case of the State v. Chamblyss, 1 Oheve's 8. G. Law Rep. 220,

the subject of inns and taverns was elaborately discussed. It was held by a

majority of the court, that a license to keep a tavern included, also, the privilege

of retailing spirituous liqnors, in small quantities, to travellers and guests. The
minority of the court held, that the tavern license and the license to retail were

two distinct things, and that the former license did not necessarily include the

other. It would appear, from the learned investigations in that case, that a tavern

was originally a place where the keeper sold wine alone, but, in process of time,

the seller of wine (including other strong drinks) began to supply food and lodging

for wayfaring men, and the term tavern became to be synonymous with that of

inn, as far back as the reign of Elizabeth. The preamble to the statute of 1

James I. c. 9, declared, that " the ancient, true and principal use of inns, ale-

houses and victualling-houses, was for the receipt, relief and lodging of wayfaring

people, travelling from place to place, and not meant for entertainment and har-

bouring of lewd and idle people," Ac. The statutes of 2 James I. c. 7, 4 James I.

c. 5, and 1 Chas. I. u. 4, show, also, the primitive use of the inn, now commonly

called a tavern. In the statutes of South Carolina, both under the colony and

under the state, inns and tavenis have been used promiscuously for places where

sprituous liquors were sold under a license. But there were licensed retailers of

spirituous liquors who do not keep a tavern, and there were licensed retailers who

keep a tavern and retail spirituous liquors as part of the entertainment, together

with food, lodgings, <fec., for travellers and wayfaring people. The mere business

of entertaining travellers and others with food, lodging, Ac, does not require an

excise license. They are not tavern-keepers within the purview of the excise laws,

but innkeepers, in the primitive sense, and they are entitled to some of the privi-

leges, ahd subject to some of the liabilities of keepers of taverns. I presume they

are responsible for the goods of their guests to the extent of innkeepers and tavern-
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for hire in a particular case, and not exercising the business

of a common carrier, is only answerable for ordinary neglect,

unless he, by express contract, assumes the risk of a common
carrier, a But if he be a common caeeiek, he is in the nature

of an insurer, and is answerable for accidents and thefts, and

eren for a loss by robbery. He is answerable for all losses

which do not fall within the excepted cases of the act of God
(meaning inevitable accident, wiAout the intervention ofman)

and public enemies. (1) This has been the settled law of

England for ages ; and the rule is intended as a guard against

fraud and collusion, and it is founded on the same broad

*598 principles of public policy and convenience *which go-

vern the case of innkeepers.'' This principle of extra-

ordinary responsibility was taken from the edict of the prse-

tor in the Koman law,^ and it has insinuated itself into the

jurisprudence of all the civilized nations of Europe. But the

rule in the civil law was not carried to the severe extent of

the English common law. So in France, common carriers

keepers at common law. The regulations of some late English statutes (1 1 Geo. IT.

and 1 Wm. IT. c. 64, and 4 and 5 Wm. IV. c. 85) are yery strict, even as to beer-

houses. No person licensed to sell beer by retail shall have or keep his house open

for the sale thereof, nor retail the same, or suffer it to be drank in or at his house

before 4 A. M. and after 10 P. M. ; nor at any time between 10 A. M. and 1 P. M.

;

nor between the hours of 3 and 5 o'clock P. M, on Sundays.

» Robinson v. Duumore, 2 Bos. i Full. 41 6. Brind v. Dale, 8 Carr. & Payne,

20'7. But in Gordon v. Hutchinson, 1 Walls <Ss Serg. 285, the rule was carried out

more extensively, and it was held that a wagoner who carried goods for hire, was

responsible as a common carrier, though transportation was only an occasional and

incidental employment ; and this decision seems to be founded in better policy as

applicable to business in this countiy.

> Co. Lilt. 89. a. Woodleife v. Curtis, 1 Rol. Abr. 2 E. pi. 5. Lord Holt, in

Coggs V. Bernard, 2 Lord Raym. 918. Lee, Ch. J., in Dale v. Hall, 1 Wils. Rep.

281. Foi-ward v. Pittard, 1 Term Rep. 27. Proprietors of the Trent Navigation

7. Wood, 3 Esp. Rep. 127. Riley v. Home, 6 Bing. Rep. 217.

« Dig. 4. 9. 1. lb. 4. 9. 3. 1.

(1) As to the meaning of inevitable accident, nnder different circumstances, see Fish v. Cliap-

man, 2 KeOey'a (.Geo.) B. 818. 356. Eu,rapa,(JT. S. Law Mag. Dec 1850, p. 499,) before Dr.

Lushington. King v. Shepherd, 8 Story's B. 349.

A loss occurring from collision, by the negligence of either party, renders the carrier liable.

Mershon v. Hobensack, Sup. CI. of New-Jersey, Law Reporter, Dec. 1860.

"When the carrier stipulates to deliver within a limited period, the obligation is said to be ab-

solute, the excepted cases in the bill of lading relating to the damage of the goods. Harmony

v. Bingham, 1 Duer B. 209.
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are not liable for losses resulting from superior force, as rob-

bery, for that comes witliin the damnum fatale of the civil

law, -n-hich exempted the carrier ;» and the same rule has been
adopted in the Ciml Code of Louisiana.^ In Scotland, loss

by fire is also considered as one happening by inevitable ac-

cident, and for which the carrier is not responsible ; but Mr.

Bell insists that loss by robbery ought not to be deemed an

exception to the responsibility of the carrier, and that the

many practical illustrations in the English law ought to be

received " as of more authority than hundreds of dicta rescued

from the cobwebs of the civilians.''^

Common carriers undertake, generally, and not as a casual

occupation, and for all people indiflferently, to convey goods,

and deliver them at a place appointed, for hire as a business,<>

and with or without a special agreement as to price." (1) They
consist of two distinct classes of men, viz. : inland carriers by
land or water, and carriers by sea ; and in the aggregate

body are included the owners of stage wagons and coaclies,

and rail-road cars, who carry goods as well as passengers for

» Code Civil, art. 1782. 11S4. 1929. 1954.

•> Art. 2'722. 2726. 2939.

" 1 Beirs Com. 470. The Eoglish and American decisions held the common

carriers responsible for loss by fire. See, infra, vol. iii. 304. Hale v. N. Jersey

Steam Navigation Company, 15 Conn. R. 539. S. P. (2)

^ Gisbourn v. Hurst, 1 Salk. Rep. 249. Brind v. Dale, 8 Carr. d: P. 207. In

this last case Lord Abinger suggested, that a town cartman, whose carts ply for

hire near the wharves, was not a common carrier. See Story on Bailments, 323. n.

3. 2d edit, who strongly, and I think properly, questions the solidity of this dis-

tinction.

= Lawrence, J., in Hams v. Packwood, 3 Taunt. Rep. 264. Story on Bailments,

495, 3d edit.

(1) Fish T. Chapman, 2 KelZey'a (.Geo.) B. 848. Citizens' Bank v. Nan. St Bt. Co. 2

Story, 16.

It is held, in Knox v. Eives, 14 Ala. 261, that the carrier cannot, by waiving compensation,

rid himself of the common law liability.

(2) Parker v. Flagg, 26 Maine Ji. 181. And the carrier will be liable for a loss by fire at his

warehonse, where the goods were detained in tramsitu, until the completion of an aqueduct.

Graff V. Bloomer, 9 Barr's B. 114

In Hosea v. McCorey, 12 Ala. B. 319, it was held, that the carrier was liable for a failure to

deliver money on request, though the carrying of the money under the circumstances was ad-

mitted to be a violaUon of the Post Qfflee Laws. Delivery to a common carrier is requisite to

charge him with responsibility, but this delivery may be actual or constructive. Evidence of

constant usage by the carrier to receive goods left at a certain place, will be sufficient to render

him responsible for goods left at such place. Merriam v. Hartford, &c. E. Oo. 20 Conn. B. 8S4.
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hire, wagoners, teamsters, cartmen, porters, the masters

*599 and owners of ships, vessels, and all watercraft, inclu-

ding steam-vessels and steam tow-hoats, belonging to

internal as well as coasting and foreign navigation, lighter-

men, barge-owners, canal boatmen and ferrymen. As they

hold themselves to the world as common carriers for a reason-

able compensation, they assume to do, and are bound to do,

what is required of them in the course of their employment,
if they have the requisite convenience to carry, and are

offered a reasonable or customary price; and if they re-

fuse without some just ground, they are liable to an
action.!! (1)

In Morse v. Slue,^ it was decided, in the reign of Charles

n., by the court of K. B., upon great consideration, that the

master of a vessel employed to carry goods beyond sea, in

consideration of the freight, was answerable as a common
carrier. It was admitted, in that case, and afterwards de-

clared by Lord Hardwicke, in Boucher v. Lawson,'^ that the

action lay equally against masters and owners of vessels.

The doctrine in those cases has been recognised ever since ;^

and it applies equally to the carrier of goods in the coasting

trade from port to port,^ and to a bargeman and hoyman

• Jackson v. Rogers, 2 Show. Rep. 332. Lord Kenyon and Ashhurst, J., in '

Elaee v. Gatward, 5 Term Rep. 143. Holroyd, J., in Batson v. Donovatf, 4 Barn.

& Aid. 32. Pickford v. Grand J. Railway Co. 8 Mees. & Wehby, 372. 1 BelVs

Com. 46Y. Dwight v. Brewster, 1 Pick. Rep. 50. Jenks v. Coleman, 2 Sumner,

221. Story's Com. on Bailments, pp. 322, 323, 2d edit Bonney v. The Huntress,

District Court of Maine, 1840, Pomeroy v. Donaldson, 5 Missouri Rep. 36. Patten

V. Magrath, Budle^fs S. C. Law. & Eq. Rep. 169. Hale t. New-Jersey Steam Co.

15 Conn. Rep. 539. See, also, infra, pp. 608, 609. An action against a common
carrier upon the custom is founded upon a tort, and arises ex delicto ; and it is un-

necessary to join as defendants all the owners of the vehicle employed in the con-

veyance. Orange Bank v. Brown, 3 WendelVs Rep. 158.

' 1 Vent. Rep. 190. 238. 2 Lev. Rep. 69. Barclay v. Gana, 3 Doug. 389. S. P.

° Oases temp. Eardw. 183.

i See Goflf v. Clinkard, cited in 1 Wils. Rep. 282.

» Dale V. Hall, 1 Wils.Rep.Hl. Proprietorsof theTrentNavigation v.Wood,

8 Esp. Rep. 127.

(1) If a carrier carries goods without an order from the owner or his agent, he is not entitled

to any compensation. Fitch v. Newbury, 1 Doug, (Mich.') R. 1. A railway company are not

excused from carrying passengers according to their contract, on the ground that there is no room

in the train. To exempt themselTes, their contract shouldbe conditional upon there being room.

Hawcrofl t. Great Northern E. Co. 8 Eng. L. & K B. 363.
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apon a navigable river. » The cases are contradictory as to

its application to wharfingers ; and the latter cases do
not *make the application to them.b They are all liable *600
in their respective characters as common carriers, and
to the whole extent of inland carriers, except so far as they
may be exempted by the exceptions in the contracts of charter

party and bill of lading, or by statute. They are bound to

indemnify, in cases in which they are liable as common
carriers, according to the value at the place of destination

where they contracted to deliver the goods. <= There is no
distinction between a land and a water carrier ; and so it

was declared by Lord Mansfield, and the other judges of the

K. B., in the case of The Proj)riet(n's of the Trent Namiga-
tion V. Wood ;'^ and the carrier is equally liable for the acts

of his servants or agents, and for his own. The maxim of

respondet 8uj)erior applies.^

The proprietors of a stage coach do not warrant the safety

of passengers in the character of common carriers ; and they

are not responsible for mere accidents to the persons of the

• Rich T. Kneeland, Cro. Jac. 330. Wardell v. Mourillyan, 2 E^p. N. P. Cas.

693. Elliott V. Rossell, 10 Johns. Sep. 1.

'' Ross V. Johnson, 5 Burr. Hep. 2825. Maying v. Todd, 1 Siarkie's Rep.l2, are

cases -which countenance the idea that -wharfingers are liable as common carriers,

but later authorities justly question this doctrine; and in Roberts v. Turner, 12

Johns. Hep. 232, Piatt v. Hibbard, 1 Oowen's S. 497, Blin v. Mriyo, 10 Vermo^it

Rep. 60, and Ducker t. Barnett, S Missouri Rep. 97, it -was considered that whar-

fingers were not liable as common carriers, unless they superadd the character of

can-ier to that of -wharfinger ; they are, like warehousemen, bound only to ordinary

care. Supra, p. 591. (I)

• "Watkinson v. Laughton, 8 Johns. Rep. 164 Amoi-y v. M'Gregor, 16 ibid. 24.

Oakey v. Russell, 18 Martin's Louis. Rep. 62. M'Gregor v. Kilgore, 6 Ohio Rep.

358. Sedgwick on Damages, p. 370.

J 3 Esp. N. P. Rep. 127. 4 Douglas, 287. S. 0.

° Cavenagh v. Such, 1 Price's Exch. Rep. 328. Ellis v. Turner, 8 Term Rep. 631.

(1) The later cases uphold the doctrine of the note. Pooto v. Storrs, 2 Barli. 8. 0. Bep. S26.

WUlard v. Bridge, 4 id.ZKV. Thomas v. The Providence E. E. Co. 10 Met. B. 4,11. In this ease,

it was held, that the liability of rail-road companies, as common ea/rriers, ceased upon the ar-

rival and unloading of the goods in the d6put. If the oivner is not present lo receive Ihem, the

company retain them in the capacity of warelwusemm, and are liable for ordinary care only.

Miller v. Steam N. Co. 13 Bari. R. 861, and Goold v. Chapin, 10 Barl. B. 612, hold that the

liability of a common carrier does not cease until delivery, or the lapse of a reasonable time after

notice of arrival and offer to deliver. As to rights of -warehousemen, see Sage v. Gettner, 11

Barl. B. 120. Teall v. Sears, 9 Bart. B. 81 T.
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passengers, but only for the want of due care.=- Slight fault,

unskilfulness or negligence, either as to the competence of

the carriage, or the act of driving it, may render the

*601 owner responsible in damages for an injury to *the

passengers; they are to be transported as safely as

human foresight and care will permit.'' (1) It was held, also,

by Lord Holt, that the owners were not answerable as carriers

• AstoQ V. Heaven, 2 Esp. N. P. Rep. 533. Christie v. Griggs, 2 Campb. Rep.

19. Crofts V. Waterhouse, 3 Ring. Rep. 321. In Boice v. Anderson, 2 Peters' U.

S. Rep. 150, it wag decided, that the law regulating the responsibility of common
carriers did not apply to the case of canying human beings, such as negro slaves,

unless the loss was occasioned by the negligence and unskilfulness of the carrier or

his agents. It was decided, in Talmadge v. Zanesville li M. R. Co. 1 1 Ohio Rep.

197, that if a coach be upset by the negligence of the driver, an injured passenger

may recover his damages from the proprietors. But the coach proprietors cannot

recover an indemnity over against the R. R. Co. for their negligence in not keeping

the road in repair. The proprietors in both cases were wrong-doers by their negli-

gence, and the prcfprietor of the coach can only recover his direct damages for the

injury done to bis coach by the bad road of the company.

> Wordsworth v. WiUan, 5 Esp. N. P. Rep. 273. Mayhew v. Boyce, 1 Siarkie's

Rep. 323. Jones v. Boyce, ibid. 493. Jackson v. ToUett, 2 ibid. 37. Dudley v.

Smith, 1 Cajnpb. Rep. 167. Israel v. Clark & Clinch, 4 Esp. N. P. Rep. 259.

Sharp V. Grey, 9 Ring. Rep. 457. If a carriage be upset and a passenger injured,

it is incumbent on the part of the owner to relieve himself from damages to prove

that the driver was a person of competent skill, of good habits, and in every re-

spect qualified and suitably prepared for the business, and that he acted on the

occasion with reasonable skill, and with the utmost pradence and caution. Stokes

V. Saltonstall, 13 Peters, 181. M'Kinney v. Neil, 1 McLean's Rep. 540. Peck v.

Neill, U. S. C. C. Ohio, July, 1842. Manny v. Talmadge, 2 M'Lean's Rep. 157.

This question, as to the responsibility of the proprietors of stage coaches for acci-

dents to passengers, was ably and learnedly discussed in the case of IngaUs v. Bills,

9 Meica/f's Rep. 1, and it was adjudged that the proprietors were answerable for

injuries to a passenger resulting from a defect in a coach which might have been

discovered by the most careful and thorough examination, but not from injuries re-

sulting from defects not so discoverable. This appears to be a reasonable and

sound distinction. The case went further, and held that the proprietors were liable

for an injury to a passenger in leaping from the coach, provided it was an act under

the circumstances of " reasonable precaution."

(1) Peck T. Niel, 3 M'Lean's B. 22. If a passenger, who, during Ma journey, kept his over-

coat in his possession, upon going from the car, leaves it behind, and it be lost, the company is

not liable as a common carrier. Tower v. Schenectady K. E. Co. T HWs N. T. Sep. 4T.

At common law no action lies by a widow for the loss of her hnsband, or by a father for the

loss of his child against a railway company, by the negligence of the latter. Carey v. Berkshire

Kail-Road Co. 1 CusMn^ B. 475. For statutory actions in such cases, see supra, 172. n. There

is no distinction between rail-roads and ordinary highways as to the care required in the man-

agement of vehicles upon them. Beers v. Housatonic E. E. Co. 19 Conn. B. 566.
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for the baggage of tlie passengers, unless a distinct price was
paid for the baggage ; and that it was not usual to charge for bag-

gage, unless it exceeded a certain amount in weight or quan-
tity.c But the custody of the baggage is an accessory to the

principal contract ; and the modern doctrine and the ten-

dency of the modern cases seem to be, to place coach pro-

prietors, in respect to baggage, upon the ordinary footing of

common carriers.'' (1) Whenever the owner of the coach be-

comes answerable as a carrier for the safety of the baggage, he
is not discharged in consequence of any particular care over

his baggage, which the passenger may have voluntarily as-

sumed."^ The responsibility of the proprietors of post coaches

is now usually so limited, by means of a special notice,'^ as

• Middleton v. Fowler, 1 Salh. Rep. 282. IJpehare v. Aidee, Ccmyn's Rep. 25.

>> Brooke v. Pickwick, 4 Bing. Rep. 218. 1 BeU's Com. 475. Story's Oum. 324,

325. HoUister v. Nowlen, 19 Wendell, 234. Hawkins v. Hoffman, 6 Hill's N. Y.

Rep. 586. In the case of the Orange County Bank v. Brown, 9 Wendell's Rep. 85, it

was held, after a very full discussion, that a common carrier, as in the case of the

owner of a steamboat, who carries passengers and their baggage, is responsible for

the baggage, if lost, although no distinct price be paid for its transportation. But

where the baggage consists of an ordinary travelling trunk, in which there is a

large sum of money, exceeding an amount ordinarily carried for travelling expenses,

such money is not considered as included under the term baggage, so as to render

the carrier responsible for it. So, if a trunk containing valuable merchandise,

was deposited as baggage, and lost, the carrier was held not liable. Pardee v.

Drew, 25 Wendell, 459. Hawkins v. Hoffman, 6 Hill's N. Y. Rep. 586. S. P. (2)

The act of congress of March 2, 1819, ch. 170, regulates the conveyance of passen-

gers in American vessels from foreign countries to the United States, as to numbers

and their subsistence. The substance of the English statute regulations respecting

passengers, is given in Abbott on Shipping, 5th Am. edit. Bosto"l846, ch. 8. p.

282. An English statute of 8 & 9 Victoria, enables canal companies to become

common carriers of goods.

" Chambre, J., in Robinson v. Dunmore, 2 Bos. cfc Pull. 416.

^ Clarke v. Grey, 6 East's Rep. 564. But in HoUister v. Nowlen, {ub. sup.) Cole

V. Goodwin, 19 Wendell, 251, and Camden Rail-Road Company v. Belknap, 21 ib.

354, it was held, that a carrier could not restrict his common law liability by a

general notice that the baggage of passengers was at the risk of the owners, even

though that notice be brought home to the knowledge of the owner. The re-

striction can only be by express contract.

(1) Peixotti V. McLaughlin, 1 StroUart JR. 4GS. In Connecticut it is provided, Ihat if a pas-

senger be separated from his baggage, he may require a checli; of the company. Bm. St. 1849,

tit. 44. In New-Tork, there is a somewhat similar provision, with the important additicn, that

if the baggage be not returned on the production of the chcolc, the owner may be a witness to

prove its value and contents. Laws of New- York, 1850, p. 232, § 3T.

C2) Bee, also, Bomar T. Maxwell, 9 Eump%. 624.
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probably to render this point quite unimportant. The coach,

or steamboat, or rail-road car proprietor, is not at liberty to

turn away passengers, if he has sufficient room and accommo-
dation. He is bound to provide competent vehicles, suitably

and safely equipped, and with careful and skilful persons to

manage them.=- He is bound to give all reasonable facilities

for the reception and comfort of the passengers, and to

*602 use all precautions, *as far as human care and fore-

sight will go, for their safety on the road. He is an-

swerable for the smallest negligence in himself or his ser-

vants.'' (1)

The books abound with strong cases of recovery against

common carriers, without any fault on their part, and we can-

not but admire the steady and firm support which the English

courts of justice have uniformly and inflexibly given to the

salutary rules of law on this subject, without bending to pop-

ular sympathies, or yielding to the hardships of a particular

Bietherton v. Wood, 3 Brod. & Bing. Rep. 64. Israel v. Clark A'Clincli, 4
Esp. N. P. Rep. 259. Aston v. Heaven, 2 ibid. 633. Crofts v. Waterhouse, 3

Bing. Rep. 319. Christie v. Grigge, 2 Campb. N. P. Rep.'l'i. Jackson v. Tollett,

2

Starkie'sRep.Sl. I Bell's Com. 4.62. Jencks v. Coleman, 2 Sumner's Rep. 221.

224. Sbarp v. Grey, 9 Bingham, 457. Ansell v. Waterhouse, 2 Chitty's Rep. 1.

Mersiter v. Cooper, 4 Mip. Rep. 260. 1 SelVs Com. 462. Story on Bailments, S15.

2d edit. In the case of Jencks v. Coleman, it was held that the proprietor was

not bound to receive passengers who would not comply with the reasonable regula-

tions of the boat or vehicle, or were guilty of gross and vulgarhabits of conduct, or

who were disorderly, or whose characters were unequivocally bad, or whose object-

was clearly for hostile or injurious purposes. Story nn Bailment, 375, 2d edit. (2)

>> Aston V. iteaven, 2 Esp. JV. P. Rep. 633. Christie v. Griggs, 2 Campb. N. P.

Rep. 79. Story's Com. 379. Stokes v. Saltonstall, 13 Peteri Rep. 181. 192.

(1) A person "who purchases a ticket entitling him, by the rules of a rail-road, to a continuous

passage through the entire route, at a reduced price, cannot insist upon being taken up as a way
passenger at such stations as he may elect to stop at. Cheney v. The Boston & M. E. E. Co. 11

Met. E, 121. A servant, travelling with his master, may recover for a loss, though the master

took and paid for the passage ticket. Marshall v. York, &c. Co. T Eng. L. & E. R. 519.

(2) So, in the discharge of their duty to travellers and their property, and for their own conven-

ience, rail-road companies may establish and enforce reasonable regulations with respect to those

who may enter their d6p6ts or other buildings. Commonwealth v. Power, 7 Met. JR. 596. Hall

V. Power, 12 id. 4S2.

By a statute of Maine, the master and engineers of steamboats are declared guilty of a mis-

demeanor, when a boiler bursts by reason of their ignorance, neglect or competition in speed,

by which human life is endangered. They are declared guilty of mansla-ugJUer, if death en-

sue ; and the owners are liable in a sum not exceeding two thousand dollars to the heirs of the

deceased. Acts of Maine, 1849, ch. 70.

An act similar in character, applicable to rail-roads, has been passed in New-Hampshire.

Zaws, New-Eampshire, 1860, ch. 958,
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case. In Morse v. Slue,"- armed persons had entered on board
the Tessel in the night time, in the river Thames, under pre-
tence of impressing seamen, and plundered the vessel ; andm Forward v. Pitta/rd,^ the common carrier lost a parcel of
hops by a fire, which, in the night, originated within one
hundred yards of the place where he had deposited the hops,
and, raging with irresistible violence, reached and destroyed
them. The loss, in both those cases, was by inevitable mis-
fortune, without the least shadow of fault or neglect imputa-
ble to the carrier ; and yet Sir Matthew Hale, in the one case,
and Lord Mansfield in the other, delivered the unanimous
opinion of the K. B. in favour of a great principle of public
policy, which has proved to be of eminent value to the morals
and commerce of the nation in succeeding generations. The
rule makes the common carrier in the nature of an insurer,

and answerable for every loss not to be attributed to the act

of God, or public enemies. (1) According to Lord Holt, it

was " a politic establishment, contrived by the policy of the
law, for the safety of all persons, the necessity of whose affairs

obliged them to trust these sorts of persons ;" and it was intro-

duced to prevent the necessity of going into circumstances

impossible to be unravelled. The law presumed against

the public carrier unless he could show it was done

*by public enemies, or such acts as could not happen *603

by the intervention of man, as lightning and tempests.

If it were not for such a rule, the carrier might contrive, by
means not to be detected, to be robbed of his goods, in order

to share the spoil." Sheriffs and gaolers, in respect to debt-

' Supra, p. 599.

i> 1 Term. Rep. 27.

' Jones on Bailment, 79—8S. Lord Holt, in Coggs v. BeiDard, 2 Ld. Raym.

909. Barclay v. Hygena, cited in 1 Term Rep. 33. Trent Navigation Co. v.

Wood, 3 Esp.N. P. Rep. 27. Hyde v. Trent and Mersey Navigation Co. 5 Term

Rep. 389. If a vessel be lost by means of the shifting of a buoy in the channel,

the common carrier is still responsible. It was not an unavoidable peril. Reaves

v. Waterman, 2 Speer's S. 0. Rep. 197.

(1) He will not be discharged from his liability to pay for goods lost, though, without his fault,

they are seized and confiscated by a foreign power. Spenoe v. Ohadwick, 10 Ad. & El. (iK 8.)

B. 517. And the act of God must bo the proximate cause of the loss. King v. Shepherd, 8

Story's B. 849. In the absence of any special agreement, the carrier will be liable for a loss by

collision at sea, in which neither colliding vessel was infault. Piaisted v. Boston & K. &c. Co,

27 MciiiMe B. 182. See 12 Smedes & M, B. 599.

Vol. U. 50
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ors in custody, have been placed under the same responsibi-

lity as common carriers.*

The common carrier is responsible for the loss of a box or par-

cel of goods, though he be ignorant of the contents, or though

those contents be ever so valuable, unless he made a special

acceptance.'' (1) But the i-ule is subject to a reasonable quali-

fication ; and if the owner be guilty of any fraud or imposi-

tion in respect to the carrier, as by concealing the value or

nature of the article, or deludes him by his own carelessness

in treating the parcel as a thing of no value, he cannot hold

him liable for the loss of the goods. Such an imposition de-

stroys all just claim to indemnity ; for it goes to deprive the

carrier of the compensation which he is entitled to, in pro-

portion to the valiie of the article intrusted to his care,

*604 and the consequent risk which he incurs; *and it

tends tp lessen the vigilance that the carrier would

otherwise bestow.''

» Elliott T. Duke of Norfolk, i Term Hep. 789. Alsept v. Eyle3, 2 H. Slacks.

Hep. 108. Green v. Hern, 2 Penn. Rep. hy P. & W. 167. Cb. J. Gibson, in tbia

last case, vindicates with great force tbe stern policy of the rule of the commoij law,

in its application to sheriffs and gaolers. Tbe Code Napoleon andthe Civil Code of

Louisiana, have declared, in the same words, that carriers and watermen were

subject to the like obligations and duties as tavern-beepers, and that they were

responsible for goods intrusted to tbem, against loss and damage by theft or

otherwise, unless they could show that tbe loss proceeded from force majeure, or

uncontrollable events. Code Napoleon, art. 1782. 1784. 1929. 1953, 1954 Civil

Code ofLouisiana, art. 2722. 2726. 2910. 2939.

t Titchburac v. White, 1 Str. Rep. 145. Phillips v. Earle, 8 Pick. Rep. 182.

Malpica v. M'Eown, 1 Miller's Louis. Rep. 248. Tbe latter case speaks of the

principle as doubtful; but concludes it to be tbe better opinion, that the master

would be responsible for a trunk or parcel received on board of a vessel without

any information of its contents, unless there be a notice or declaration that he was

not to be responsible.

<= Gibbon v. Paynton, 4 Burr. Rep. 2298. Clay v. Willan, 2 H. Blacks. Rep.

298. Batson v. Donovan, 4 Barvw. <fc Aid. 21. Phillips v. Earle, 8 Pick. Rep.

182. Baldwin v. Collins, 9 Robinson's Louis. Rep. 468. And see supra, 601.

note a.

(1) In Michigam, a person losing luggage, is permitted to testify to Ms loss ; bat he cannot, in

sucli case, unless corroborated, recover more tlian $150. Laws of Midi. 1850, p. 807. Tlie

owner of a trunlc is admitted by the courts of Ohio to testify to its contents. It is put on the

ground of necessity. Mad Elver Co. v. Fulton, 20 OMo B. 818. The testimony is only evidence

of such articles as are usually carried in travelling truniis.

"Where horses on a boat broke from Iheir fastenings, and were lost in the river, the carrier was

held liable. Porterfleld v. Humphreys, 8 EwmpK iS. 49T.
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If goods be destroyed by necessity, as by throwing them
overboard from a vessel or barge, for the preservation of the

vessel and crew in a tempest, the carrier is not liable.^' The
responsibility of the common carrier does not commence until

there has been a complete delivery to him ; and if, according

to the usage of the business, it be a sufficient delivery to leave

the goods on the dock, by or near the carrier's boat, yet this

must be accompanied with express notice to the carrier.''

"When the responsibility has begun, it continues until there

has been a due delivery by him, or he has discharged himself

of the custody of the goods in his character of common car-

rier. <= There has been some doubt in the books as to what
facts amounted to a delivery, so as to discharge the common
carrier. If it be the business of the carrier to deliver goods

at the house to which they were directed, he is bound to do
so, and to give notice to the consignee."! In Hyde v. Trent

and Mersey Namigation Company^^ it was much discussed

whether the carrier was bound to deliver to the individual at

his house, or whether he discharged himself by delivery to a

porter at the inn in the place of destination. The opinion of

the majority of the court (though there was no decision

on the point) was, that the risk of the carrier continued

until a personal delivery at the house or place of deposit

of the consignee, with notice. The actual delivery to the

proper person is generally conceded to be the duty

of the carrier ;f
(1) *and it is settled that he cannot dig- *605

• Mouse's Case, 12 Go. 63. Smith t. Wright, 1 Oaines' Rep. 43.

^ Packard v. Getman, 6 Ooweti's Rep. 15T. And see, also, Selway v.HoUoway,

1 Ld. Raym. 46. Cobban v. Downe, 5 Esp, Rep. 41.

" Gaiside v. Trent and Mersey Navigation Company, 4 Term Rep. 581. Hyde
V. Trent and Mersey Navigation Company, 5 Term Rep. 389.

1 Golden v. Manning, 2 W. Blacks. Rep. 916. 3 Wilson, 425. 433. S. 0. Storr

V. Crowley, 1 ArOlel. & Young, 129.

= 6 Term Rep. 389.

f Smith V. Home, 8 Taunt. Rep. 144. Bodenham v. Bennet, 4 Price's Exch.

Rep. 31. Garnett v. Willan, 5 Barnw. & Aid. 63. Duff v. Budd, 3 Brod. & Bing.^

Rep. 111. Bonney v. The Huntress, District Court of Maine, 1840. In Muschamp
V. Lancaster R. W. Co. 8 Meeson dk IK 421, the important principle was declared

that if a parcel be delivered to the carrier whose principals carry only to a particu-

lar place, to be canied continuously by different lines to the ultimate place, the

(1) Merwin v. Butler, 17 Conn. R. 138.
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pute tlie title of a party who delivers goods to him.a The

consignee may take charge of the goods before they have

arrived at their extreme or ultimate place of delivery, and the

carrier's risk will then terminate.'' In New-York, it was held,

in Ostrander v. JBrovm,'' that placing goods on the wharf,

principals remain responsible for the safe deliveiy to the ultimate destination.

Watson V. Ambei-gate Co. 3 Eng. L. & E. R. 497. The goods lost were models

intended for competition for a prize. The damages allowed were simply the value

of the goods. See Rooke v. Midland Co. 14 Eng. L. & E. R. 175. Fowles v.

Great Western Co. 16 Eng. L. & E. R. 631. Scotthorn v. South Staffordshii'e, 18

id. 653. But see Farmers' & Mechanics' Bank v. Champlain T. Co. 14 Law R. 122;

16 Vermont R. 52. 18 Vermont R. 131. Van Santvoord v. St. John, 6 Hill, 168.

Wilcox V. Parmelee, 3 Sandf. S. 0. R. 610. Moore t. Evans, 14 Barb. R. 624.

Parsons v. Monteath, 13 Barb. R. 353. Owners of goods delivered to proprietors

of an express line, are bound by contracts made between the forwarders and the

carriers. Stoddard v. Long Island R. Co. 5 Sandf. R. 180. Merchants' Bank v.

New-Jersey Steam N. Co. 6 Howard's R. 3444.

- Miles V. Cattle, 6 Bing. Rep. 743.

^ Strong V. Natally, 4 Bos. & Pull 16.

" 15 Johns. Rep. 39. In Chickering v. Fowler, 4 Pick. Rep. 371, it was held,

that in the absence of any special custom, a delivery at the wharf, which is the

usual place of delivery, with notice to the consignee, is a delivery to the consignee.

House V. Schooner Lexington, N. Y. District Court, 2 N. Y. Legal Observer, 4. S. P.

The same i-ule was declared in Cope v. Cordova, 1 Rawle's Rep. 203 ; and it, was

grounded on the fact of the general practice in relation to goods coming from a

foreign port. In New-York, in the case of Fox v. Blossom, (JV. Y. Common Pleas,

October, 1828,) it was proved upon the trial to be the understanding, that the

earner's responsibility ceased when the goods were landed on the wharf; but the

decision was, that the delivery' wasjnot complete until the goods were carefully

separated and designated for the consignee. And in the case of Pacard v. Bordier,

decided in the Supreme Court of Louisiana, in the winter of 1831- 32, it was held,

that landing goods by the captain of a vessel on the levee at New-Orleans, being

the usual place of unloading, with notice in the newspapers'to the consignees, was

not sufficient. The notice must be brought home to the consignee. So, a person

undertook to carry boxes of lumber down the river to a certain cove, and being

refused a place of deposit there, he deposited them near by, in as safe a place as

could be found, and left them, and they were afterwards carried away by the

flood and lost, and he was held responsible. The carrier did not continue his care

until he had given notice to the owner, and until the latter had a reasonable time

to assume the care of them, and therefore he was held liable. Picket v. Downer,

4 Vermont Rep. 21. In the case of Gibson v. Culver, 17 Wendell, 305, the duty

of the common carrier received a full discussion, and it was considered to be the

settled rule, that actual delivery of the goods to the consignee was necessary in

order to discharge the carrier, unless it was the course of the business to leave the

goods at specified places, and then notice of the arrival and place of deposit, comes

in lieu of personal delivery. Carriers by ships and boats must stop at the wharf,

and rail-road cars must remain on the track. Nothing will dispense with the
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without notice to the consignee, is not a delirery to the con-

signee, so as to discharge the carrier, even though there was
a usage to deliver goods in that manner. The carrier must
not leave or abandon the goods on the wharf, even though

there be an inability or refusal of the consignee to receive

them. (1)

As carriers by water were liable at common law to the

same extent as land carriers, and as their responsibility was
more extensive, and their risk greater from the facilities for

the commission of acts of fraud and violence upon the water,

it was deemed, in England, a proper case for legislative in-

terference, to a guarded and limited extent. The stat-

ute *of r Geo. n. ch. 15, and 26 Geo. III. ch. 86, and *606

63 Geo. III. ch. 159, exempted owners of vessels from

responsibility as common carriers for losses by fire ; and pro-

vided further that the owner should not be liable for the loss

of gold, silver, diamonds, watches, jewels or precious stones,

by robbery or embezzlement, unless the shipper inserted in

the biU of lading, or otherwise declared in writing to the

master or owner of the vessel, the nature, quality and value

of the articles ; nor should he be liable for embezzlements,

or loss or damage to the goods arising from any act or neglect,

without his fault or privity, beyond the value of the ship

and freight ; nor should part owners in those cases be liable

necessity of the notice instead of actual delivery, but some uniform and notorious

usage presumed to be known to the consignee. The necessity of delivery of bag-

gage to the passenger at the end of his journey by the common cax'rier, before his

responsibility can cease, was strongly inculcated by the judges in the case of Cole

V. Goodwin, 19 Wendell, 251, and also in PoweU v. Myers, 26 Wendell, 691. So,

in Hemphill v. Chenie, 6 Watts Jc Berg. 62, it was held that the responsibility of a

carrier upon the Ohio river did not cease upon the delivery of goods on the wharf

with notice to the consignee. There must be an actual delivery to the consignee.

Though as a general rule, the carrier must deliver the goods to the consignee at

the place of delivery; yet where the transportation is by vessels or boats, notice of

the arrival and place of deposit come in lieu of personal delivery. If the consignee

be dead, or cannot be found, or refuses to receive, the earner may relieve himself

by placing the goods in store with a responsible person in that business at that

place, and the storekeeper becomes the agent or bailee of the owner of the property.

Fisk V. Newton, 1 Denio, 45.

(1) The carrier continues liable until notice to the consignee, and for a reasonable time after-

wards, to enable him to take possession of the goods. Price v. Powell, 8 Comst, Ji. 822. 821



T90 OF PERSONAL PROPERTY. [Part V.

beyond their respective shares in the ship and freight.* (1)

Though we have only in one or two instances such statute

provisions in this country,*' yet, according to the modern Eng-

lish doctrine, which may he applicable with us, carriers

may limit their responsibility by special notice of the extent

of what they mean to assume. The goods in that case are

understood to be delivered on the footing of a special con-

tract, superseding the strict rule of the cominon law ; and it

is necessary, in order to give effect to the notice, that it be

previouslybrought home to the actual knowledge ofthe bailor,

and be clear, explicit and consistent. <= The doctrine of the

carrier's exemption by means of notice, from his extraordi-

nary responsibility, is said not to have been known
*607 until the case of Forwa/rd *v. Pitta/rd, in 1785 ;<J

and it was finally recognised and settled by judicial de-

cision in Nicholson v. Willcm,^ iu 1804. The language of

» Wilson T. Dickson, 2 Barnw. cfc Aid. 2. The statute of 53 Geo. III. further

limited the responsibility of ship-owners for damage done, -without their fault, to

other vessels or their cargoes, to the value of the ship doing the damage at the

time of the accident.

* In Massachusetts, the responsibility of owners was, by a statute passed in

1818, and re-enacted in the Revised Statutes of 1835, pait 1. tit. 12. ch. 32. sec. 1

and 2, limited to the value of their interest in the ship and freight, in cases where

they were liable for loss and damage occasioned by the acts of the master or

mariners. By the statute of New-Tork of April 13th, 1820, ch. 202, the conduct

of canal-boats are under specific regulations, and freight boats are bound to afford

facilities to the passage of packet or passenger boats, through the locks and on the

canals, and the master and owners are held responsible in damages for injuries

resulting from any undue non-compliance with their duty. Parnsworth v. Groot, 6

CowerCa Rep. 698.

« Butler V. Heane, 2 Conipft. TJc/). 415. Cobdcnv.Bolton, iiid, 108. Gougerv.

Jollj*, 1 EoUs Rep. SlY. Mayhew v. Eames, 3 Barnw. & Cress. 601. Brooke v.

Pickwick, 4 Bing. Rep. 218. It is not sufficient, in order to fix notice on a party,

that it was inserted weekly in a newspaper which the party took. Rowley v.

Home, 3 Bing. Rep. 1. The difficulty of giving the requisite notice, said the K.

B., in KeiT v. Willan, 2 StarMe's Rep. 53, arises from the attempt of the canier to

depart from the old rule of the common law.

* Burrough, J., 8 Taunt. Rep. 146.

« 6 Masfs itep. 507. Chippendale v. Lancashii-e Co. 7 Eng. L. <k E. R. 895.

(1) For Bimilar provisions in a late act of coDgress, see voL iii. p. 217, note (1). If a pa^en-

ger in a railway carry merchandise packed with his personal luggage, the company are not re-

sponsible for the value of the merchandise. Great Northern Co. v. Shepherd, 9 Fng. L&E.B,
ill. 8. 0. id. 14. p. 367. See a valuable note to this case, by the American editor, as to the

extent of the carrier's liability for loss of a passenger's baggage.
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the court in Bodenham v. Benmst,^ and in Garnett v. Wil-
lam,^^ is, that those notices were introduced to protect the car-

rier only from extraordinary events, or from that responsibi-

lity by mistake or inadvertence which belongs to him as an
insurer, and not from the consequences of the want of due
and ordinary personal care and diligence. It has been strenu-

ously urged in some of the cases, that there was no sound
distinction, as to the responsibility of the common carrier

under the notice, between ordinary negligence and misfea-

sance of him or his servants. Be that as it may, it is per-

fectly well settled, that the carrier, notwithstanding notice has

been given and brought home to the party, continues respon-

sible for any loss or damage resulting from gross negligence

or misfeasance in him or his servants ; and the question of

responsibility has generally turned upon the fact of gross ne-

gligence."^

The English jiidges have thought that the doctrine

of *exempting carriers from liability by notice had been *608

carried too far ; and its introduction into Westminster

Hall has been much lamented."! The decisions in this coun-

try have shown a firmness of purpose not to relax the strict-

ness of the English rule in respect to the responsibility of

common carriers, and they have shown an inclination even

to restrict the effect of notice upon that responsibility.

^

» 4 Price's Exch. Rep. 31.

' 5 Barnw. & Aid. 53. Mr. Bell strongly condemns the policy of restricting the

responsibility of the common carrier by means of the notice ; and he says the

effect of notice ought legitimately to be confined to the regulation of the considera-

tion for risk ; and that the carrier ought, at all events, to be held to the ordinary

diligence of the contract, and responsible for the reasonable amount of loss, accord-

ing to the appearance of the package delivered, if the owner does not choose to

pay the amount of the premium, unless he shows a special agreement, or evidence

not merely of notice, but of assent to that notice. 1 Bell's Gom. 473—475.

' Ellis V. Turner, 8 J^JTOi iEep. 531. Beck v. Evans, 16 ffinsi'sTBe;). 247. Smith

V. Home, 8 Taunt. Rep. Hi. Birkett v. Willan, 2 Barnw. ch Aid. 366. Batson v.

Donovan, 4 ibid. 21. Garnett v. Willan, 5 ibid, 52. Sleat v. Fagg, 5 ibid. 342.

Duff V. Budd, 3 Brod. & Bing. 111. Lowe v. Booth, 13 Price's Exch. Rep. 329.

Broock V. Pickwick, 4 Bing. Rep. 218. 12 B. Moore, U1. S. 0. Wyld v. Pick-

ford, 8 Meeson & W. 443. Carriers, after the notice, are not liable for a robbery

by their servants, if there has been great carelessness on the part of the owner, and

no gi-oss negligence on their part. Bradley v. Waterhouse, 1 Danson tfc Lloyd, 1.

^ See Smith v. Home, 8 Taunt. Rep. 144.

» Eagle V. White, 6 Wliarton's Rep. 516. In the case of Barney T. Prentiss <fc
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In New-York, the English common law on the subject of

the general responsibility of common carriers has been fuUj,

Carter, 4 Harr. & Johns. 317, it was a question raised, but left undecided, whether

a common carrier can exonerate himself from the responsibility, by means of a pre-

vious notice
; but if he can, the notice should, at least, be plain, explicit and free

from all ambiguity. (1) It was, however, declared in Beekman v. Shouse, 5 Rawle,

179, and in Bingham v. Rogers, 6 Wattf & Serg. 495, that common carriers might,

by special contract, limit the extent of their responsibility. In Atwood v. The

Reliance Transportation Company, (9 Watt's Rep. 87,) Ch. J. Gibson questions the

policy of the new rule, that the carrier may lessen his common law responsibility

by a special agreement, and it was held that exceptions to the common rule were

to be strictly construed. lu Ohio, in the case of Jones v. Voorhees, 10 Ohio Rep.

145, the court declared that the proprietors of stage coaches were common carriers,

and that their liabilities could not be limited by actual notice to a traveller, that

his baggage was at his own risk, and that a watch in his trunk was part of his

baggage. So, also, in New-York, in the case of HoUister v. Newlen, 19 Wendell,

234, Cole V. Goodwin, ibid. 251, Camden R. R. Co. v. Belknap, 21 ibid. 864, and

Gould V. Hill, 2 HilVs Rep. 623, it was decided that stage-coach proprietors, and

other common carriers, could not restrict their common law liability by a general

notice that the baggage of passengers was at the risk of the owners, even though

the notice was brought home to the knowledge of the owner. Nothing short of

an express contract or special acceptance, as between the proprietor and owner,

would be sufficient. These decisions contain very learned and able discussions of

the subject, and the solidity of the stern rule of the common law is ably and

successfully vindicated. (2) But though common carriers cannot contract for a re-

stricted responsibility, yet other bailees for hire may so contract, and leave the

whole risk, in cases free from fraud, on the owner of the property ; and it has been

held that the owners of a steamboat undertaking for hire to tow a canal-boat and

her cargo on the Hudson river, while the master and hands of the canal-boat remain

on board, and in possession and charge of the property, are not common carriers,

but ordinary bailees for hire ; and as it was stipulated that the canal-boat was to be

towed at the risk of her master, the owners of the steamboat were not responsible,

even for the want of ordina;-y care and skill. Alexander v. Greene, 3 Hill, 1. But

this case was reviewed and reversed in the New-York Court of Errors, 7 Hill,

533.(3) The English statute, (1 Wm. IV.ch. 68,) made /or the more effectual pro-

(1) In Pennsylvania, the doctrine of a restricted liability after notice given, especially after a

notice warning a passenger not to extend his arms out of the windows of the car, seems to he

favoured. Laing v. Colder, 8 Barr'a B. 479.

(2) Fish v. Chapman, 2 KeUej/'s {Geo.) Ji. 849. The opinion of Judge Kcsbit, in this case, is

prepared with his usual learning and ability.

(3) Scepost, p. 609, Twte (1,) and Wells v. The Steam Navigation Co. 2 Comst. B. 204. 209,

where Branson, J., regards it as a debatable question in New-York yet, whether a carrier can

contract for a restricted liability. The Superior Court of New-Tork hold that the carrier may

limit his responsibility by an express agreement, but a general notice is not sufficient for this

purpose, though brought home to the employer. Dorr v. New-Jersey S. N. Co. 4 Sandf. S. C. B.

186. Parsons v, Monteath, 18 BarTi. B. 858.

In Maine, it is held that notice will limit the responsibility if brought to the knowledge of the

customer : the carrier remaining liable for loss by misconduct or negligence. Sager v. Ports-

mouth A. S. Co. 81 Mame B. 228.
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explicitly and repeatedly recognised in its full extent ; and
equally in respect to carriers by land and water, and equally
in respect to foreign and inland navigation-si (1) In Elliot v.

Bossell, the whole doctrine was extensively considered ; and it

was understood and declared, that a common carrierwarranted
the safe delivery of goods in all but the excepted cases of

the act of God and public enemies ; and that there was no
distinction between a carrier by land and & carrier by water,

whether the water navigation was internal or foreign, except

so far as the exception is extended to perils of the sea

by the special terms of the contract *contained in the *609

charter party or bill of lading. It was further shown,
that the marine law of Europe went to the same extent, as

did also the civil law, and the law of those nations in Europe
which have made the civil law the basis of their municipal

jurisprudence. The principle appeared to be sound and wise,

and to have a very general reception among nations. The
same doctrine was again declared in New-York, in Allen v.

Sewall;^ and the owners of a steamboat, carrying light freight

teciion of common carriersfor hire, declares that they shall cot be liable for the

loss of, or injuiy to, any property of the following description: that is to say, of

gold or silver coin, or gold or silver in a manufactured or unmanfactured state, or

any precious stones, jewelry, watches, &c., bills, notes, writings, pictures, plated

articles, glass, silks, furs or lace, contained in any parcel to be carried for hire, or to

accompany a passenger in any public conveyance, where the value exceeds 10l„

unless delivered as such with an express formal declai'ation of the value, and the

carrier to be entitled to an increased rate of charge, according to previous notice.

See Hinton v. Dibbin, 2 Adolph. d; Ellis, N. S. 646, on the strict construction of

the statute. 'So public notice is to limit the responsibility of the carrier in respect

to other goods. The exception in bills of lading of goods on inland navigation, of

" dangers of the river which are unavoidable," narrows the liability of the boat-

owner, and exempts him from liability for accidents and loss occasioned by bidden

obstructions newly placed in the river, and which human skill and foresight could

not discover and avoid. Gordon v. Buchanan, 5 Terger's Term. Rep. 71.

' Colt V. M'Mechen, 6 Johns. Rep. 160. Schieffelin v. Harvey, 6 ib. 170. Elliot

V. Rossell, 10 ibid. 1. Kemp v. Coughtiy, 11 ibid. 107. Allen v. Sewall, 2 Wen-

dell's Rep. 327. McArthur v. Sears, 21 ibid. 190.

1' 2 WendelVs Rep. 327. The case of Aymar v. Astor, (6 Oowen's Rep. 266,)

(1) The questions, who are servant6 of carriers, and the extent of the principal's liability for

their acts, were much discussed in a late case, which arose upon the construction of the carrier's

act. 11 Geo. IV. and 1 Will. IV. ch. 68. Machu v. Eailway Co. 2 Wels. H. •& O. Bep. 415.

Morville v. Great Northern Co. 10 Bng. L. & E. R. 866. Austin v. Manchester E. Co. U Eng, L.

& E. S. 506.
' Carr t. Lancashire Co. 14 Eng. L.&E.B. 840.
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and parcels for hire, were held to be liable as common car-

riers. Bank bills were beld to be goodsj^within the meaning
of the law ; and directions to the captain not to carry money
did not excuse the owner, unless notice of such instructions

were brought home to the shipper. There is no doubt, also,

that the doctrine of the English common law, which declares

that persons carrying goods for hire by land or water, inclu-

ding all kinds of ijiternal as yell as external navigation, are

common carriers, and liable for all losses happening other-

wise than by inevitable accident, prevails generally in these

United States, as part of the common law of the land. (1) The
slightest neglect or fault, levissima culj^a, renders the master

of a vessel liable.

"

would seem to have gone far to unsettle and reverse the common law doctrine

respecting carriers by water. But if there was not originally some inaccuracy or

mistake in the statement or report of that case, it is to be considered as completely

overruled by the case of Allen v. Sewall. This last case was reversed by the court

of errors, (6 Wendell's Rep. 335,) on the ground that bank bills were not goods,

wares and merchandise, within the meaning of the statute incorporating the steam-

boat company, whose agent the defendant was, and that the carriage of such bills

was not a part of their ordinai-y business, and was forbidden by instructions to the

master. But the general doctrine in the text respecting the liability of common

carriers was not disturbed. So, in the case of Camden Company v. Burke, 13

Wendell, 611, it was held, that steamboat and rail-road companies were liable for

the baggage as common carriers ; and even notice, brought home to the passengers,

that all baggage is to be at the risk of the owners, will not exempt the owners from

the implied agreement that the vehicle is sufficient. But they are not responsible

for the passengei's if due care be used.

» M'Clure v. Hammond, 1 Bajfs S. 0. Rep. 99. Miles v. Johnson, 1 M'Oor^s

Rep. 1 5*7. Cohen v. Hume, iUd. 439. Smyrl v. Niolon, 2 Bailey's S. G. Rep. 421.

Murphy v. Staton, 3 Munf. Rep. 239. Bell v. Reed, 4 Binnej/s Rep. 127. Moses

y. Norris, 4 N. H. Rep. 304. Craig v. Childress, Peck's Tenn. Rep. 2'70. Gordon

V. Buchanan, 5 Terger's Tenn. Rep. 11. Turney v. Wilson, 1 ib. 340. Faulkner v.

Wright, 1 Rice^s S. 0. Rep. 107. Hennen v. Munroe, 11 Martin's Louis. Rep. 579.

Smith V. Pierce, 1 Millers Louis. Rep. 349. Spencers v. Daggett, 2 Vermont Rep,

92. Gilmore v. Carman, 1 Smedes <& Marsh. Miss. Rep. 279. Hale v. New-Jersey

Steam N. Co. 15 Oonn. Rep. 539. Adams v. New-Orleans Steamboat Co. 11

Louis. Rep. 46. Alexander v. Greene, 1 Hill's iV. Y. Rep. 583. In this last case it

was held, that the owners of a steamboat on the Hudson, engaged generally in the

business of towing canal-boats for hire, were responsible as common carriers

;

and though the business was in that special case undertaken at the risk of the

master and owners of the tow-boat, yet that the master and owners of the steam-

boat were in that case liable for ordinary neglect, and certainly for gross neglect;

(1) II seems clear, tliat there may be oommom carriers iTom a place within, to a place without

the realm. Bennett v. Peninsular S. B. Co. 6 iC G. S S. Bep. T86.
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*It has been the settled law in England, since the *616

case of Lane v. Cotton,^ that the rule respecting com-
mon carriers does not apply to postmasters, and there is no
analogy between them. The post-office establishment is a

branch of the public police, created by statute, and the go-

vernment have the management and control of the whole con-

cern. The postmasters enter into no contract with individu-

als, and receive no hire, like common carriers, in proportion

to the risk and value of the letters under their charge, but

only a general compensation from government. In the case

referred to, the postmaster-general was held not to be answer-

able for the loss of exchequer bills stolen out of a letter while

in the defendant's office. The subject was again elaborately

discussed in Whitfield v. Lord Le Desfenoer^ and the same
doctrine asserted. The postmaster-general was held not to

be responsible for a bank note stolen by one of the sorters,

out of a letter in the post-office. But a deputy postmaster or

clerk in the office, is stiU answerable in a private suit for mis-

conduct or negligence ; as, for wrongfully detaining a letter

an unreasonable time." (1) The English law on this subject

and there was evidence of both in that case. (2) I was much struck in this case

with the learning and ability of the lay members of the court of errors, several of

whom gave separate opinions ; and this case leads me to part with still deeper

regi'et with the court of errors, which existed, and generally with gi-eat dignity and

usefulness, from the independence of the state of New-York in Vl^l down to its

destruction, and the substitution of the court of appeals, in ISiT. In Pennsylvania,

the English law, as to carriers by land, is admitted in the full extent; but with

respect to carriers by inland navigation, the law was considered, in Gordon v.

Little, 8 Serg. d; Baiole, 533, to be unsettled in respect to its application in that

state. The carrier on inland waters Was held to be clearly liable for every accident

which skill, care and diligence could have prevented ; but beyond that point it was

competent for the common carrier to prove a usage different from the common law.

In Harrington v. M'Shane, 2 Watti Perm. Rep. 443, it was, however, adjudged,

that under the usage of trade on the western waters, (the river Ohio,) the owners

of steam-boats carrying goods on freight were common carriers, and liable as such

for all losses, except those occasioned by the act of God or the public enemy.

» 1 Ld. Raym. 646.

^ Govyp. Rep. 754.

« Rowning v. Goodchild, 3 Wils. 443.

(1) Or for refusing to deliYer a newspaper. Teall v. Felton, S Bari. S. 0. B. 612. 8. 0. 1

Comst. E. 536, The state courts have jurisdiction of such cases ; and the act of the post-

master in charging letter postage on a newspaper, is not such a judicial act as protects him

from liability.

(2) See, as to the liability of towing vessels, Lee. XLVII. vol. iii. p. 294, note (1). It will be
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was admitted, in DurHop v. Munroe,^ to be the law of the

United States ; and a postmaster was considered to be liable

in a private action for damages arising from misfeasance or

for negligence, or want of ordinary diligence in his office, in

not safely transmitting a letter.'' Whether he was liable him-

self for the negligence of his clerks or assistants, was a point

not decided ;<= (1) though if he were so to be deemed
*611 *responsible in that case, it would only result from his

own neglect, in not properly superintending the dis-

charge of his duty in his office, i^

The general doctrines of agency and lien have a material

bearing on this subject of bailment ; but as they are essen-

tially connected with mercantile transactions, their extent and

importance require a separate discussion.

• 7 Cranch's Rep. 242.

^ See, also, Schioyer v. Lynch, in the Supreme Court of Pennsylvania, cited in

Story on Bailment, 302. 2d edit.

- In Conwell v. Voorhees, 13 Ohio Rep. 523, it was held that a mail contractor

was not liable to the owner of a letter for money lost by the mail by the carelessness

of the contractor's agents carrying the mail.

^ Since the first edition of this work, my learned and estimable friend, Mr. Justice

Stoiy, in the discharge of his duties as Dane Professor of Law in Harvard Univer-

sity, has favoured the public with Commentaries on the Lam of Bailments, with

Illustrationsfrom the Civil and Foreign Zaw; and in 1840, he gave to the public

an improved and enlarged edition of that work. I would strongly recommend that

volume to the student, who wishes to pursue more extensively than the plan of

the present lecture permitted, the refined distinctions and practical illustrations

which accompany this branch of the law. I have availed myself of the lights

which that work has afforded, and the confidence which it has inspired, while

engaged in the revision of my own more brief and imperfect sui-vey of the subject.

This excellent treatise is the most learned and the most complete of any that we have

on the doctrine of bailment. It aims to lay down all the principles appei-taining to

the subject, both in the civil, the foreign, the English and the American law, with

entire accuracy ; and I beg leave to say, after a thorough examination of the work,

that in my humble judgment, it has succeeded to an eminent degree.

seen that the case of Alexander v. Greene has been disapproved In the Oowt of Appeals. 2

Comst. 204. The Breeder Trow, 20 Eng. L. & E. E. 684.

(1) It has been declared that he is not "Wiggins v. Hathaway, 6 Ba/ri. S. C. Eep. 682. He

must be shown to have been guilty of a want of ordinary care, and that such negligence waa

the cause of the loss. See Strong v. Campbell, 11 Bari. B. 185.



LECTUEE XLI.

OF PEINOIPAL AND AGENT.

The law of principal and agent is of constant application in

the commercial world, and the rights and duties which be-

long to that relation ought to be accurately, as well as uni-

versally understood. And while recommending that title to

the attention of the student, as well as of the practising law-

yer, I will give a summary view of those general principles

which apply at large to every branch of the subject, and

more especially to agencies that relate to commercial con-

cerns.

I. Agency, how constituted.

Agency is founded upon a contract, either express or im-

plied, by which one of the parties confides to the other the

management of some business, to be transacted in his name,

or on his account, and by which the other assumes to do the

business, and to render an account of it. The authority of

the agent may be created by deed or writing, or verbally

without writing ; and, for the ordinary purposes o.f business

and commerce, the latter is sufficient."^ Though the

statute of frauds of 29 Charles 11. *requires, in cer- *613

tain cases, a contract for the sale of goods to be in

writing, and signed by the party to be charged, or by his au-

thorized agent, the authority to the agent need not be in

* Ohitty on Commercial Law, vol. in. p. iOi. Lord Eldon, 9 Fes. 250. Stack-

pole V. Arnold, 11 Mass. Hep. 21. Long v. Colburn, ibid. 97. Northampton

Bank t. Pepoon, ibid. 288. Ewing v. Tees, 1 Binney's R. 450. Shaw v. Nudd, 8

Pick. Rep. 9. TurnbuU &. Phyfe v. Trout, 1 Hall's N. Y. Rep. 336. M'Comb t.

Wright, i Johns. Oh. Rep. 667.
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writing. Itmay be paroL^ The agency maybe in-

*614: ferred from tlie relation of the parties and the *nature

of the employment, without proof of any express ap-

pointment.'' It is sufficient that there be satisfactory evi-

dence of the fact that the principal employed the agent, and
that the agent undertook the trust. The extent of the au-

thority of an agent will sometimes be extended or varied on

the ground of implied authority, according to the pressure of

circumstances connected with the. business with which he is

intrusted." The statute of frauds does not require that the

authority of the agent contracting even for the sale of land,

should be in writing. * But if the agent is to cowvey or com-

plete the conveyance of real estate or any interest in land, or

to make livery of seisin, the appointment must be in writing ;"

and where the conveyance of any act is required to be by
deed, the authority to the attorney to execute it must be comT

mensurate in point of solemnity, and be by deed also.f (1)

The agency must be antecedently given, orbe subsequently

adopted ; and in the latter case, there must be some act of re-

cognition. But an acquiescence in the assumed agency of

another, when the acts of the agent are brought to the know-

» Rucker v. Cammeyer, 1 Esp. N. P. Rep. 105. Chilty on Contracts, 213.

Loid Eldon, in Coles v. Trecothick, 9 Vesey, 250.

i- Whitehead v. Tuctett, 15 Mail's Rep. 400. Hooe T. Oxley, 1 Wasft. U. S.

Rep. 19. Long v. Colbui-D, ub. sup.

« Judson V. Sturges, 5 Day's Rep. 666.

' CliDan V. Cooke, 1 Sch. & Lef. 27. 31. Bany v. Lord Banymore, cited in 1

Sch. ct Lef. 28. McWhorter v. McMahan, 10 Paige, 394. But in Louibiana, it ia

settled that an agency to purchase real estate cannot be established by parol.

Breed v. Gra^, 10 Robinson's Rep. 35.

« The statute of frauds, on this point, was adopted verbatim in the first reyision

of the laws of New-Tork, (sess. 10. ch. 44,) and the provision was continued in the

N. T. Revised Statutes, vol. ii. p. 134. sec. 6.

f Co. Litt. 62. a. Horsley v. Rush, cited in 7 Term Rep. 209. Cooper v. Ran-

kin, 5 Binney's Rep. 613. Plummer v. Russell, 2 Sibb's R. 174. Sedgwick, J.,

5 Mass. Rep. 40. Shamburger v. Kennedy, 1 Badg. ofc Sev. Rep. 1. Mellen, Ch.

J. in 2 Oreenleaf's Rep. 260. Blood v. Goodrich, 9 Wendell's Rep. 68. Delius v.

Cawthorn, 2 Dev. N. C. Rep. 90. Toomer, J., ibid. 153. Rogers, J., 6 Serg. S
Rawle, 331. Davenport v. Sleight, 2 Dev. & Battle, 381. Paley -on Agency, by

Lloyd, 158—160.

(1) If the agent, authorized by parol, executes a sealed instrument, the agreement binds the

principal as a simple contract. Wondo v. Munn, 1 Selden, B. 229.
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lege of the principaljis equivalent to an express authority. (1)

By permitting another to hold himself out to the world as his

agent, the principal adopts his acts, and will be held bound
to the person who gives credit thereafter to the other, in the

capacity of his agent. Thus, where a person sent his servant

to a shopkeeper for goods upon credit, and paid for them
afterwards, and sent the same servant again to the same place

for goods, and with money to pay for them, and the

servant received the goods but embezzled *the cash, *615

the master was held answerable for the goods ; for he
had given credit to his servant by adopting his former act.^

So, where a broker had usually signed policies of insurance

for another person, or an agent was in the habit of drawing

bills on another, the authority was implied from the fact

» Hazard v. Treadwell, 1 S£r. Rep. 506. Rusby v. Scarlett, 5 Esp. R. 76.

Todd V. Robinson, 1 Ryan dt Moodt/s Rep. 217.

(1) By adoptiDg the act of a person "who assumed to act in his behalf, the principal "will make
himself liable, as though he had actual knowledge of facts which were within Ihe knowledge of

the agent, at the time of doing the act. Hovey v. Blanchard, 13 Nl Ramp. E. 145. But a rati-

fication of the act of the agent, in Ignorance of his misconduct, will not, as to Pie agent, be

binding upon the principal. Hays v. Stone, T JUlfa N. Y. B. 182. Owens v. Hull, 9 Pet. R.
608. Paley on Agency, Dunlap'a ed. p 171, n. (o).

An act done for another, by a person not assuming to act for himself, but for such other person

,

though without any precedent authority, becomes the act of the principal, if subsequently ralifled

by him. Wilson v. Tumman, % M. & G. B. 242. But where A. does act as an agent of B.,

without any communication with C, a subsequent ratification by 0. does not make A. his agent.

Id. The act, it would seem, cannot be ralifled unless it was done in the name of the person

ratifying. The principle is concisely expressed by the learned editors of the last report, in the

quotation of the latin maxim, Battmi quia habere non potest, quod ipsius nomine nan est

gesttim. If the act of the agent is in itself unlawful and tUrectl/y injurious to another, no sub-

sequent ratification will operate to make the principal a trespasser. 2 Greenlf. Ev. § G8.

Eatification of a person's unauthorized acts will not be permitted to defeat the rights of third

persons, which have accrued in the mean time. Accordingly, it has been held, that a consignor

of goods, after this transitus was ended, could not, by adopting the act of one who had claimed

the goods for him in transitu, entitle himself to the goods. In delivering the opinion of the

court, Pollock, C. B. said, " tlie act of rati^cation must take place at a time and under cir-

cumsta/nces where tJte ratifying party might himself have lawfully done the act ratified."

Bird V. Brown, 19 Mig. Laio Journal B, 1850.

So, where a notice to quit was such that the tenant must act upon it at ilie time, a subsequent

ratification will not make it good by relation. Eight v. Outhwill, 5 EastB. 491. Doe v. Gold-

win, 2 Ad. & El. N. S. 143. So the holder of a dishonoured bill cannot adopt a notice given by

a stranger. Story on Promissory ITotes, § 301.

A general agent has no authority to order or ratify a wilful trespass on the part of a sub-agent,

so as to subject his principal to liability. Vanderbilt v. The Richmond Turnpike Co. 2 Comst.

B. 4T9. 482. The principal must ratify the entire doings of one who acted for him, or repudiate

the whole. Farmers' Loan Co. v. "Walworth, 1 Comst. R. 44T. Story onAgency, § 250. Hovey

T. Blanchard, 13 K. Bamp. R. 145.

It seems, that the act of a pubHc officer, exceeding the authority conferred on him by law, may

be adopted by the party for whose benefit it was done. 1 Comst. B. 444, supra.
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that the principal had assumed and ratified the acts; and
he was held bound by a repetition of such acts, where there

was no proof of notice of any revocation of the power, or of

collusion between a third party and the agent. » (1) It is the

prior conduct of the principal that affords just ground to in-

fer a continuance of the agency in that particular business
;

and the rule is founded on obvious principles of justice and
policy. It was familiar to the Roman law,'' and is equally

so in the law of modem Europe and the jurisprudence of

this country." Emerigon states an interesting case within his

experience, of the presumption of ratification of an act, from

omission in due season to dissent from it. A merchant of

Palermo wrote to a house at Marseilles, that he had shipped

goods consigned to them, to be sold on his account. The
ship being out of time, the consignees at Marseilles caused

the cargo to be insured on account of their friend at Palermo,

and gave him advice of it. He received the letter, and
made no reply, and the vessel arriving safe, he refused to

account for the premium paid by the consignees, under the

pretence they had insured without orders. But the reception

of the letter, and the subsequent silence, were deemed by
the law-merchant equivalent to a ratification of the

*616 act. At this day, and *with us, the authority would

be implied from the duty of the consignee, without the

aid of the subsequent silence, provided the previous course

of dealing between the parties had been such as to warrant

the expectation."! The ground taken at Marseilles was un-

» Neal V. Irving, 1 Esp. Rep. 61. Hooe v. Oxiey, 1 Wash. U. S. Hep. 19. So,

also, if a confidential clerk had been accustomed to draw checks for his principal,

and had occasionally been permitted to endorse for him, the jmy would be

wall-anted to infer a general authority to endorse. Preaoott v. Flinn, 9 Bing.

Hep. 19.

' Dig. 11. 1. 6. 2. Ibid. 50. 17. 60.

' Emerigon, 7'raitS des Assurances, tomei. p. 144. Nickson v. Brohan, \0 3fod.

Sep. 109. Williams v. Mitchell, 17 Mass. Hep. 98. Bryan t. Jackson, 4 Conn.

R. 288.

^ Buller, J., in Wallace v. Tellfair, 2 Term. Rep. 188. a Smith v. Lascelles,

(1) So where the defendant had permitted goods to be delivered at two different places, by
the plaintiff, on his credit, to a woman with whomhe cohabited, and the plaintiff delivered goods

at a tliird place, the defendant was held liable. Kyan v. Sams, 12 Jiiriat II. T45, 1848.
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doubtedly sufficient ; and it is a very clear and salutary rule

in relation to agencies, that where the principal, with know-
ledge of all the facts, adopts or acquiesces in the acts done
under an assumed agency, he cannot be heard afterwards to

impeach them, under the pretence that they were done with-

out authority, or even contrary to instructions. Omnis rati

habitio mandato wquiparatur. "When the principal is in-

formed of what has been done, he must dissent, and give

notice of it in a reasonable time ; and if he does not, his

assent and ratification will be presumed. » Semper qui non

proJiibet j>ro se_intervenire, mandare creditur. Procurator

qui recejpit literas maiidati, et statim non contradixit, videtur

acceptare mandatum. (1)

The Roman law would oblige a person to indemnify an as-

sumed agent, acting without authority, and without any as-

sent or acquiescence given to the act, provided it was an act

necessary and useful at its commencement.'' But the Eng-

> Dig. 14. 6. 16. Dig. 46. 3. 12. 4. Dig. 50. 17. 60. Towle v. Stevenson, 1

Johns. Cas. 110. Cairns <fe Lord v. Bleecker, 12 Johns. Rep. 300. Erick v.

Johnson, 6 Mass. Rep. 193. Frothingham v. Haley, 3 ibid. 10. Clement v. Jones,

12 Hid. 60. Shaw v. Nudd, 8 Pick. Rep. 9. Merlin, Questions de Droit, vol. i.

p. 482. Verbo, Oomple Courant, sec. 1. Pitts v. Shubert, 11 Louis. Rep. 286.

Flower v. Jones, 1 Martin, N. S. 143.

'' Dig. 3.5. 45. Ibid. 3.5. 10. 1. The negotiorum gesiio, according to the

civilians, is a species of spontaneous agency, or an interference by one in the affairs

of another, in his absence, from benevolence or friendship, and without authority.

The negotiorum gestor acquires no right of property by means of the interference,

and he is strictly bound, not only to good faith, but to ordinary care and diligence

;

and in some cases he is held responsible for the slightest neglect. Jones on Bail-

ment, 37. 1 Bell's Com. 269. Pothier, App. du Quasi. Contrat Negotiorum

Gestor, Nos. 208, 209, 210. Pothier, Contrat de Mandat, n. 200—212. Nelson v.

Mackintosh, 1 Starkie's Rep. 237. Louisiana Civil Code, art. 2274, 2275. Lord

Ellenborough, in Drake v. Shorter, 4 Esp. Rep. 165. To lay a foundation for a

claim of recompense or remuneration on the part of the negotiorum gestor, the

labour or expense must be bestowed either with the direct intention of benefiting

the third party against whom the claim is made, or in the bona fide belief that

the subject belongs to the person by whom the expense or labour is bestowed.

Lord Stair's Institutions, vol. i edit. 1832, note g. p. 64, by J. E. More, the

editor.

tl) With respect to the liability of banla for the acts of their agents, it has been held, that a

bank is not bound to receive deposits ; and is not liable for not applying properly a deposit,

nnless it be made with the proper officer, as with the receiving teller, (not the paying teller,) or

with the assent of the cashier. Thatcher v. Bank; of State of New-Tork, 6 Sand/. S. C. B. 131.

YoL. 11. 51
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lisli law has never gone to that extent ; and, therefore, if A.

owes a debt to B., and C. chooses to pay it without authority,

the law will not raise a promise in A. to indemnify

*617 *0. ; for if that were so, it would be in the power of

C. to make A. his debtor nolens volens.^ If there be

any relation between the parties, a payment without author-

ity may be binding on the person for whose use it was made,

if it be made under the pressure of a situation in which one

party was involved by the other's breach of faith. A surety,

from his relation to the principal debtor, has an interest, and

a right to see that the debt be paid ; and if he pays to relieve

himself, it is money paid to and for the use of the other.'' So,

in the case mentioned by Lord Kenyon,<= from Rollers Abridg-

ment, where a party met to dine at a tavern, and all except

one went away after dinner without paying their quota of the

tavern bill, and the one remaining paid the whole bill ; he

was held entitled to recover from the others their aliquot pro-

portions. The recovery must have been upon the principle,

that as a special association, they stood in the light of sure-

ties for each other, and each was under an obligation to see

that the bill was paid.^

II. Of thepower cmd duty of agents.

An agent who is intrusted with general powers, must exe-

cise a sound discretion, and he has all the implied powers

which are within the scope of the employment. A power to

• Lord Kenyon, 8 Term Rep. 810. Stoi-y, J., 6 Masons Rep. 400.

> Exall T. Partridge, 8 Term Rep. 308.

<= lbid.&U.

i When several persons dine together at a tavern, each is liable for the reckoning.

Collyer on Part. 25. note a. They are considered to be liable jointly. Tbey are

parties to & joint contract. But the members of a club are not partners, and are

not to be treated as such. The committee of a club are the agents of the members

at large, and bound by the contracts they make in that character, but the members

are not bound by the acts of the committee, if they exceed their authority as

agents. Todd v. Emly, before Tindall, Ch. J., 8 Meeson <£ W. 505, and cited at

large in Woodworth on Joint Stock Companies, pp. 174—185. See, also, Eich-

baum V. Irons, 6 Watts & Serg. 67. S. P. As to the liability of a member of a

club, the question is, if the contract was not made personally with the member,

•whether there was sufficient evidence of an authorized agency to make a contract

binding on the members personally. Fleming v."Hector, 2 Meeson dk Welsby, 172.

It is not a question of partnership, but of principal and agent.
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settle an account, implies the right to allow payments already

made. (1) If he be an empowered agent in a particular trans-

action, he is not bound to go on and do all other things con-

nected with, or arising out of the case ; for the principal is

presumed to have his attention awakened to every

thing not within the specific charge. "^ Khis powers *are *618

special and limited, he must strictly follow them
; (2)

but whether there be a special authority to do a particular

act, or a general authority to do all acts in a particular busi-

ness, each case includes the usual and appropriate means to

accomplish the end.i" An agent, acting as such, cannot take

upon himself at the same time an incompatible duty. He
cannot have an adverse interest or employment. He cannot

be both buyer and seller, for this would expose his fiduciary

trust to abuse and fraud. •=

If A. authorizes B. to buy an estate for him at fifty dollars

per acre, and he gives fifty-one dollars an acre, A. is not

bound to pay that price ; but the better opinion is, that if B.

oifers to pay the excess out of his own pocket, A. is then

» Dubi'euil v. Rouzan, 13 Martin's Louis. Rep. IB 8. Hodge T. Dumford, ibid.

100. But the negotiorwm gestor of the civil law, who interferes where the interest

of his principal does not positively require it, most do every thing necessarily de-

pendent on the business he commences, though not within the order or knowledge

of the person for whom it is transacted.

•" Paley on Agency, by Lloyd, pp. 19*7—200. Story on Agency, 2d edit. pp.

71.99.

"= See infra, Yo\. iy. Tp. i38. Story on Agency, 199,200. McGehee v. Lindsay,

6 Ala. Rep. 16.

(1) But an agent appointed to settle claims, has not the power to commute them. Kingston

v. Kincaid, 1 Wash. O. C. B. 454. Lewis t. Granger, 1 Pich. li. 84T. Nor to submit them to

arbitration, unless according to a general usage, or by a rule of court. The Alexandria Canal

Co. V. Swann, 5 JTow. S. C. B. 691. Story on Agency, § 99. Inhabitants ofBuckland T. Inhabit-

ants of Conway, 16 Mass. Bep. 396. Henly v. Soper, a S. (& 0. B. 16.

An attorney at law has a general power to submit to arbitration. Filmer v. Dibler, 8 Ta/uni.

B. 486. Faviel v. Eastconnt, 2 Mxtieq. B. 848. 'Wilson y. Toung, 9 Sarr B. 101. Holker T.

Parker, 7 Craneh B. 436. Talbot v. McGea, 4 Monroe (,Ky.) B. 877. But it seems this power

is limited to suits already commenced. Jenkins v. Gillespie, 10 S. & M. B. 81. Scarborough T.

Eeynolds, 12 Ala. B. 252.

No officer of the United States has authority to enter into a submission in their behalf, which

will be binding upon them. United Stales v. Ames, 1 Wood, & Minat C. 0. B. 76. 89.

(2) So sternly has the rule been enforced, that the agent must obey his instructions; that in a

case where an agent having money of his principal in his hands, was directed to employ it in

the purchase of a bUl for his principal, but the agent purchased the biU on his own credit, and

the bUl could not be collected, it was held, that the principal, ly reason of the disobedience,.

might recover the amount of the biU of the agent. Hays v. Stone, 7 Mill iK Y. B. 128.



804: OF PERSONAL PROPERTY. [Part V.

bound to take the estate. This case is stated in the civil law,

and the most equitable conclusion among the civilians is, that

A. is bound to take the estate at the price he prescribed.

Majori summm minor inest.^ So, -where an agent was di-

rected to cause a ship to be insured at a premium not exceed-

ing three per cent., and the agent, not being able to effect in-

surance at that premium, gave three and a quarter per cent.,

the assured refused to reimburse any part of the premium,

under the pretence that his correspondent had exceeded his

orders ; but the French admiralty decreed that he should re-

fund the three per cent. ; and Yalin thinks they might have

gone further, and made him pay the quarter per cent, ex hono

et mquo ; because, he says, it is permitted, in the usage of

trade, for factors to go a little beyond their orders, when they

are not very precise and absolute.!" The decree was undoubt-

edly correct, and the injustice of the defence disturl^ed in

some degree the usually accurate and severe judgment of

Valin.

K the agent executes the commission of his principal in

part only, as if he be directed to purchase fifty shares of bank

stock, and he purchases thirty only, or if he be directed to

cause 2,000 dollars to be insured on a particular ship, and he

effect an insurance for 1,000 dollars, and no more, it then be-

comes a question, whether the principal be bound to take the

stock, or pay the premium. The principal may per-

*619 haps be bound to the extent of the execution of *the

commission in these cases, though it has not been exe-

cuted to the utmost extent ; and this seems to have been the

conclusion of the civil law." But a distinction is to be made
according to the nature of the subject. If a power be given

to buy a house, with an adjoining wharf and store, and the

agent buys the house only, the principal would not be bound

to take the house, for the inducement to the purchase has

failed. So, if he be instructed to purchase the fee of a cer-

tain farm, and he purchases an interest for life or years only.

* Inst. 3. 27. 8. Ferriere, mr Inst. h. t. Pothier, Traite du Contrat de Mandat,

Ifos. 94. 96. The act of an agent exceeding his authority is good pro tanto, and

Toid as to excess. Johnson v. Blasdale, 1 Smedes & ManhalVs Miss. Rep. 1.

' Valin, Com. sur VOrd. de la Mer. torn. ii. pp. 32, 33.

» Big. 17. 1. 33. Green, J., in Gordon v. Buchanan, 6 Yerger's Tenn. Rep. 81.
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or lie purchases only the undivided right of a tenant in com-
mon in the farm ; in these cases the principal ought not to be
bound to take such a limited interest, because his object

would be defeated. It might be otherwise, if the agent was
directed to buy a farm of 150 acres, and he buys one corres-

ponding to the directions as nearly as possible, containing 140
acres only. The Eoman lawyers considered and discussed

these questions with their usual sagacity and spirit of equity

;

and whether the principal would or would not be bound by
an act executed inpart only, depends in a measure upon the

reason of the thing, and the nature and object of the pur-

chase.''

If the agent does what he was authorized to do, and some-
thing more, it will be good, as we have seen, so far as he
was authorized to go, and the excess only would be void.

If an agent has a power to lease for twenty-one years, and he

leases for twenty-six years, the lease, in equity, would be void

only for the excess, because the line of distinction between

the good execution of the power and the excess, can be easily

made.'' But, at law, even such a lease would not be good,

ipro tanto, or for the twenty-one years, according to a

late English *decision in the K. B.<= If, however, the *620

agent does a different business from that he was au-

thorized to do, the principal is not bound, though it might

even be more advantageous to him ; as if he was instructed

to buy such a house of A., and he purchased the adjoining

house of B. at a better bargain ; or, if he was instructed to

have the ship of his correspondent insured, and he insured

the cargo. The principal is not bound, because the agent de-

parted from the subject matter of the instruction."!

' Dig. 11. 1. 36. Pothier, Traite du Contrat de Mandat,'So. 95. 1 Zivermore

on the Law of Principal and Agent, 100, 101.

• Sir Thomas Clarke, in Alexander 7. Alexander, 2 Ves. 644. Campbell v.

Leach, Amh. Rep. 740. Bugden on Powers, 545.

Roe V. Prideaux, 10 East's Rep. 158.

^ Dig. lY. 1. 5. 2. Pothier, Traite du Contrat de Mandat, No. 97. Grotius, de

Jure, B. & P. b. 2. ch. 16. sec. 21, says, that the famous question stated by Aulua

Gellius, whether an order or commission might be executed by a method equally

or more advantageous than the one prescribed, might easily be answered, by con-

sidering whether what was prescribed was under any precise form, or only with

some general view that might be effected as well in some other way. If the latter
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There is a very important distinction on this siibject of the

powers of an agent, between a general agent and one ap-

pointed for a special purpose. The acts of a general agent,

or one whom a man puts in his place to transact all his busi-

ness of a particular kind, or at a particular place, will bind

his principal, so long as lie keeps within the general scope of

his authority, though he may act contrary to his private in-

structions
; (1) and the rule is necessary, to prevent fraud and

encourage confidence in dealing. ^ But an agent, constituted

for a particular purpose, and under a limited power, cannot

bind his principal if he exceeds that power. •> The
*621 special authority *must be strictly pursue d.<= Who-

ever deals with an agent constituted for a special pur-

pose, deals at his peril, when the agent passes, the precise

limits of his power ; though if he pursues the power as exhib-

ited to the public, his principal is bound, even if private

instructions had still further limited the special power.^ (2)

did not clearly appear, we ought to follow the order with punctuality and precision,

and not interpose our own judgment when it had not been required.

* Whitehead v. Tuckett, 15 East, 400. Walker v. Skipwith, 1 Meig's Tenn.

Rep. 502. Lightbody v. K A. Ins. Co. 23 Wendell's Rep. 22. Lobdell v. Baker,

1 Metealf's Rep. 202. Attorneys haying a discretionary power to collect a debt,

may, in the exercise of their discretion, assent to an assignment for the benefit of

ci'editors, and bind their clients thereto. Gordon v. Coolidge, 1 Sumner's Rep,

0. C. U. S. 63Y. But a law agent is responsible for the consequences of professional

error when the injury thereby to his client arises from the want of reasonable skill

or diligence on his part, both of which qualities he assumes to have and duly employ.

Hart V. Frame, House of Lords, June, 1839. A general agent is to act for his

principal as he would for himself, and is bound to exercise a sound discretion. A
special agent is confined to his instnactlons. Master of the Rolls, in Bertram v.

Godfiray, 1 Knapp's Cases on Appeal, 383. Anderson v. Coonley, 21 Wendell,

279.

' Munn V. Commission Company, 15 Johns. Rep. 44. Beals t. Allen, 18 ihid.

S63. Thompson t. Stewart, 3 Conn. Rep. 1*72. Andrews v. Kneeland, 6 Cowen's

Rep. 324. BuUer, J., 3 Term Rep. 762. East India Company v. Hensley, 1 Ssp.

Rep. 111. Allen r. Ogdcn, Wliarton's Dig. tit. Agent and Factor, A. 1. Blane

V. Proudfit, 3 Call. Rep. 207. If possession of goods be given for a specificpurpose,

as to a carrier or whai'finger, the property is not changed by the sale of such a

bailee, and the owner may recover them from the bona fide buyer. Wilkinson v.

King, 2 Gamph. N. P. Rep. 335.

« Gordon v. Buchanan, 5 Terger's Tenn. Rep. 71.

* The principle that pervades the distinction on this subject rests on sound and

(1) Johnson v. Jones, 4 Sarb. Swp. Ct. Bep. 369.

(2) Wilkinson v. Candlisb, SngUth Law Journ, B. p. 166. Miicheguer, May, 1850.
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Thus, where a holder 'of a bill of exchange desired A. to get
it 'discounted, but positively refused to endorse it, and A. pro-
cured it to be endoi-sed by B., it was held, that the original
holder was not bound by the act of A., who was a special
agent under a limited authority not to endorse the bill. a. So,
in the case of Batty v. Carsewell,^ A. authorized B. to sign his

elevated morality. There must be no deception anywhere. The principal is

bound by the acts of his agent, if he clothe him with powers calculated to induce

mnocent third persons to believe the agent had due authority to act in the given

case. Ou the other hand, if there be no authority, nor the show or colour of

authority from the principal to do an act beyond his powers, the party who deals

with the agent in any such transaction must look to the agent only. In the case

of "Williams v. Walker, decided by the Ass. V. Ch.of New-York, in January, 1846,

2 Sandford's Qh. R. 325, it was held, after a learned discussion of the authorities,

that the agent or money scrivener for defendant, who had possession of her bond
and mortgage, and received interest for her and part of the principal, was entitled

to receive the same, and the payments were valid ; but that after the bond was
withdrawn from his possession, and delivered to the owner of it, payments of the

principal afterwards to him were not good against the owner of the bond, as he was

not her general agent, for the inference of agency was founded on the possession of

the securities.

' Fenn v. Hamson, 3 Term Rep. 161. Unless the manner of doing a particular

business be prescribed, even a special agent will be deemed clothed with the usual

means of accomplishing it ; and if he makesfalse representations on the subject to

induce purchasers to enter into the contract, the principal is affected by them, and

responsible for the deceit. He who created the trust, and not the purchaser, ought

to suffer. Hern v. Nichols, 1 Salk. 289. Sandford v. Handy, 23 Wendell's Rep.

260. Putnam v. Sullivan, 4 Mass. Rep. 45. North River Bank T. Aymar, 3 Rill,

262. The power of the agent to affect the contract in the name of his principal

by an innocent misstatement, was elaborately discussed in Cornfoot T. Fowkes, 6

Meeson & W. 358. A,, by his agent, leased a house to B. which had a nuisance

adjoining it, of which A. was apprised, but did not communicate the fact to his

agent, who was ignorant of it, and said, in answer to the inquiry of the lessee, if

there were any objections to the house, that there were not. There was no fraudu-

lent intention on the part of the owner, for he was merely passive, and gave no

directions to his agent, who acted in good faith. The court held that the contract

was valid, as there was no fraud in either principal or agent, and the representatioa

of the latter collateral to the contract, could not affect the principal in a case free

from fraud. Lord C. B. Abinger strongly dissented, on the ground that the know-

ledge of the principal was the knowledge of the agent, and I think he was sustained

by strong principles of policy. (1)

> 2 Johns. Rep. 48.

(1) The case of Cornfoot v. Fowkcs, 6 M. i&W. 353, has been condemned, in Fitzsimmona v.

Joslin, 31 Vt. R. 129, and the opinion of Lord Abinger sustained. It was there held, that the

principai would be implicated to the fullest extent for that which he knew, if he took the benefit

of the agent's act. If there was fraud in the transaction, whether of the principal or the agent,

the contract was equally vitiated.
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name to a note for 250 dollars, payable in six months, and he

signed one payable in sixty days ; and the court held that A.

was not liable, because the special authority was not strictly

pursued. (1) On the other hand, if the servant of a horse-

dealer, and who sells for him, but with express instructions

not to waiTant as to soundness, does warrant, the master is

held to be bound ; because the servant, having a general au-

thority to sell, acted within the general scope of his authority,

and the public cannot be supposed to be acquainted with the

private conversations between the master and servant.^ So,

if a broker, whose business is to buy and sell goods in his

own name, be intrusted by a merchant with the possession

and apparent control of his goods, it is an implied authority

to sell, and the principal will be concluded by the sale. There

would be no safety in mercantile dealings if it were not so. If

the principal sends his goods to a place where it is the ordi-

nary business of the person to whom they are confided to sell,

a power to sell is implied. i" If one sends goods to an auction

room, it is not to be supposed that they were sent there

merely for safe-keeping. The principal will be bound, and

the purchaser safe, by a sale under those circumstances."

» Ashhurst, J., in 3 Term Rep. 151. Bailey, J, in 15 East's-Rep. 45. If an

agent be appointed to sell personal property, the law implies an authority to war-

rant the soundness of the article in behalf of his principal. Hunter t. Jameson,

Iredell's N. O. Rep. for June, 1846, Ch. J. RufSn, contra. The declarations of an

agent, acting within the scope of his authority, and made in the course of the trans-

action, are evidence as part of the res gestce. Franklin Bank v. Steam Navigation

Co. 11 Gill (So Johns. 28.

•> Saltus v. Everett, 20 Wendell, 267.

' Pickering v. Busk, 15 Easfs Rep. 38. An implied agency is never construed

to extend beyond the obvious puiposes, and the general usage, scope and course of

the business for which it is apparently created, yet the incidental powers of certain

agencies, such for instance as those of a master of a ship and the cashier of a bank,

are not easily reduced to precise limits. Good sense, sound discretion and the

necessary purposes of the trust, must guide the application of the implied power

(1) In a late case, the court declared the law to be, that " the power of binding by negotiable

notes, can be conferred only by direct authority of the party to bo bound, or by the delegation of

a power which cannot be otherwise executed." Paige v. Stone, 10 Met. B. 16. See, also, Eossi-

ter T. Eossiter, 8 Wend. B. 494. Story on Agency, § 64—68. It may not be easy to reconcile a

late case in Ohio, where an authority to employ an attorney was held to embrace the authority

to give a promissory note in .payment of his services, with the prevailing doctrine on Ihis subject.

Laget T. Gano, IT Ohio B. 466. A power to endorse, it seems, is not sulBcient evidence from

which to infer a power to receive notice of dishonour. Bank of Mobile v. King, 9 Ala. B. 2T9.
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*The presumption of an authority to sell in these *622
cases, is inferred from the nature of the business of the

agent ; and it fails when the case will not warrant the pre-

sumption of his being a common agent for the sale of pro-

perty of that description. If, therefore, a person intrusts his

watch to a watchmaker to be repaired, the watchmaker is not

exhibited to the world as owner, and credit is not given to

him as such, merely because he has possession of the watch,

and the owner would not be bound by his sale.^

A factor or merchant who buys or sells upon commission,

or as an agent for others, for a certain allowance, may, under

certain circumstances, sell on credit, without any special au-

thority for that purpose, though, as a general rule, an agent

for sale must sell for cash, unless he has express authority to

sell on credit. •> He may sell in the usual way, (1) and, conse-

quently, it is implied that he may sell on credit without incur-

ring risk, provided it be the usage of the trade at the place, and

he be not restrained by his instructions, and does not unreasona-

bly extend the term of credit, and provided he uses due dili-

gence to ascertain the solvency of the purchaser.^ But the

according to the circumstaDces of the case. Mr. Justice Story, in his Commentaries

on Agency, 2d edit. pp. 121—138, has collected and digested, with his usual care,

the leading cases in which the application for this implied authority in the case of

cashiers and masters of vessels has been sustained.

» Lord Ellenborough, 1 5 EasCs Rep. supra.

•> An agent is a nomen generalissimum, and includes factors and brokers, •who are

only a special class of agents. A factor is distinguished from a broker by being

intrusted by others with the possession and disposal, and apparent ownership of

property, and he|is generally the correspondent of a foreign house. A broker is

employed merely in the negotiation of mercantile contracts. He is not trusted

with the possession of goods, and does not act in his own name. 1 Domat, h. 1 . tit.

11. sec. 1. art. 1. Story on Agency, 2d edition, 31. 34. Baring v. Corrie, 2 B. it

Aid. 131. 143. 148. His business consists in negotiating exchanges, or in buying

and selling stocks and goods ; but in modern times, the term includes persons who

act as agents to buy and sell,_and who charter ships and eifect policies of insurance.

A stock broker cannot sell upon credit, for that is not the usual course of his business.

° Van Allen v. Vanderpool, 6 Johns. Rep. 69. Goodenow v. Tyler, 8 Mass.

Rep. 36. James &, Shoemaker v. M'Credie, 1 Bay's 8. 0. Rep. 294. Emery v.

Gerbier, and other cases cited in 'Wharloris Dig. of Penn. Rep. tit. Agent and

Factor, A. 2. Bunill v. Phillips, 1 Gall. Rep. 360. Willes, Ch. J., in Scott v. Sur-

(1) It seems, if a factor hurries a sale, and does not malie it in the usual course, it will be void;

Shaw T. Stone, 1 Cash. (^Mass.) B. 248.
,
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factor cannot sell on credit in a case in which it is not the

usage, as the sale of stock, for instance, unless he be expressly

authorized, because this would be to sell in an unusual man-
ner. ^ Nor can he bind his principal to other modes

*623 of payment *than a payment in money at the time of

sale, or on the usual credit. If a factor, at the expi-

ration of the credit given on a sale, takes a note payable

to himself at a future day, Jie makes the debt his own.i>

He cannot bind his principal to allow a set-off on the part

of a purchaser." If the factor, in a case duly authorized,

sells on credit, and takes a negotiable note, payable to him-

self, the note is taken in trust for his principal, and subject to

his order ; and if the purchaser should become insolvent be-

fore the day of payment, the circumstance of the factor hav-

ing taken the note in his own name, would not render him
personally responsible to his principal.* Even if the factor

should guaranty the sale, and undertake to pay if the pur-

man, Willed Rep. 400. Chambre, J., in Houghton v. Mathews, 3 Bos. <fc Full.

489. Leverick T. Meigs, 1 Oomen's Eep. 6iS. Gteenlej Y. Ba.vtlett, i Greenlea/'s

Eep. 172. Forrestier v. Bordman, 1 Story's R. 43. Story on Agency, 2d edit

sec. 110. 209.

> Wiltshire v. Sims, 1 Campl. N. P. Rep. 258. State of Illinois v. Delafield, 8

Paige's Rep. 521. S. 0. 26 Wendell, 192. la this last caae it was held,'that an

agent for a state, authorized to boiTOW money on a sale of stock, cannot sell on

credit without express authority, even though, by the usages of trade, it be the

custom to sell such stocks on a credit, when they are the private property of indi-

viduals. (1) It was further held, that if the agent for a state unauthorizedly sell

its stock on credit, or below par, to a purchaser chargeable with notice of his want

of authority, the state may repudiate the contract, and follow the property in the

hands of such purchaser, and before it has been passed away to a bona fide holder

without notice.

•> Hosmer v. Beebe, 14 Martin's Louis. Rep. 368. So, if a factor sells on credit,

and takes the notes of the vendee, and has them discounted for his own accommo-

dation, he becomes responsible for the debt. Myers v. Entriken, 6 Watts & Serg-

44. The same results follow if he blend the moneys of the principal with his

own, and releases the vendee. He is bound to keep his principal duly in-

formed of matters matei-ial to his interest. Brown v. Arrott, id. 402. Story on

Agency, 196.
'

« Guy V. Oakley, 13 Johns. Rep. 332.

' Messier v. Amery, 1 Yeatei Rep. 540. Goodenow v. Tyler, T Mass. Rep. 36.

Scott V. Surman, Willes' Rep. 400.

(1) But an agent employed by government to collect debts, may, in the exercUe of a Judicious

discretion, give the debtor reasonable indulgence and time for payment United States v. Hud-

son, 8 McLecm's C. O. S. 156.
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chaser failed, or should sell without disclosing his principal,
the note taken by him as factor would still belong to the
principal, and he might waive the guaranty and claim pos-
session of the note, or give notice to the purchaser not to pay
it to the factor. In such a case, if the factor should fail, the
note would not pass to his assignees, to the prejudice of his

principal ; and if the assignees should receive payment from
the vendee, they would be responsible to the principal;

for the debt was not in law due to them, but to the prin-

cipal, and did not pass under the assignment. ^^ The general
doctrine is, that where the principal can trace his property
into the hands of an agent or factor, he may follow either

the identical article or its proceeds, into the possession of

the factor, or of his legal representatives or assignees, unless

they should have paid away the same in their repre-

sentative character, before notice of the claim of *the *624:

principal.'' The same rule applies to the case of a

banker, who fails, possessed of his customer's property. If it

be distinguishable from his own, it does not pass to his credit-

ors, but may be reclaimed by the true owner, subject to the

liens of the banker iipon it.<= (1)

' Godfrey v. Furzo, 3 P. Wms. Eep. 186. Ex parte Dumas, 1 Ath. Rep. 234.

Tooke V. HolliDgsworth, 5 Term Rep. 226. Garrett v. Cullum, cited in Scott v.

SurmaD, Willes' Rep. 405, and also by Chambre, J., in 3 Bos. & Pull. 490. Kip

V. Bank of N. T. 10 Johns. Rep. 53. Thompson v. Perkins, 3 Mason's Rep. 232.

> Veil T, Mitchel, 4 Wash. Cir. Rep. 105. Taylor v. Plumer, 8 Maide S
Selw. 562.

« Walker v. Burnell, Doug. Rep. 303. Bryson v. Wylie, 1 Bos. <& Pull. 83.

Bolton V. Puller, ibid. 539. In the case of Sargeant, 1 Rose's Rep. 153. Parke v.

ElliaoD, 1 Easfs Rep. 544. 3 Mason's Rep. 242.

(1) Bankers have a general lien, by the law-merchant, which will be judicially noticed, like

the negotiability of bills of exchange. Brandao v. Barnett, S M. 0. <& S, U. 530. The circum-

stances under which this lien will arise, have lately been under the consideration of the Supreme

Court of the United States. It was there held,

1. That a bank has no lien for its general balance against a person, upon ihnds deposited by

him, when such person was known to have acted as agent for another, to whom the deposit

wholly belonged.

2. That if it was not known to the bank that the depositor was an agent, and though he was

treated as owner, yet the bank has no such lien, as against the owner, unless credit had been

given to the agent upon the security of such deposit, in the usual course of business.

8. That in case the agency was unknown, and such credit had been given, the bank was

entitled to a Hen ; for its general balances were against the owner of the deposit. Bank of the

Metropolis v. New-England Bank, 6 Eow. B. 212. See, also, Lawrence v. The Stonington Bank,

6 Corni. B. 621. It may not be easy to reconcile the latter case with the case in Howard's Rep's.

See, on the subject generally, Jones v. Starkey, 11 Eng. L. <& H. B. 235.
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Though payment to a factor, for goods sold by him be
valid, the principal may control the coUecfion, and sue for

the price in his own name, or for damages for non-perform-

ance of the contract ; and it is immaterial whether the agent

was an auctioneer or common factor.^

There are some cases in which a factor sells on credit at his

own risk. When he acts under a dd credere commission, for

an additional premium, he Jjecomes liable to his principal

when the purchase money falls due ; and according to the

doctrine in some of the cases, he is substituted for the pur-

chaser, and is bound to pay, not conditionally, but absolutely,

and in the first instance. The principal may call on him
without first looking to the actual vendee. This is the lan-

guage of the case of Grove v. Dubois,^ and it seems to

have been adopted and followed in Leverick v. Meigs ;" and
yet there is some diJB&culty and want of precision in the

cases on the subject. It is said, that a factor under a del cre-

dere commission, is a guarantor of the sale, and that the

notes he takes fi:om the purchaser belongs to his principal,

equally as if he had only guaranteed them.iJ Ifhe sells under

a del credere commission, he is to be considered, as between
himself and the vendee, as the sole owner of the goods ; and

yet he is considered only as a surety.^ In some late

*625 cases in the C. B., in England,*" *the doctrine in the

case of Orove v. Dubois was much questioned, and it

was considered to be a vexata qucBstio, whether a del credere

commission was a contract of guaranty merely on default of

the vendee, or one altogether distinct from it, and not re-

quiring a previous resort to the purchaser.? (1)
'

• Girard v.Taggart, 5 Serg. & Bawle, 19.

>• 1 Term Sep. 112.

= 1 Cowen's Rep. 645.

* But if he takes depreciated paper in payment, he must account for the full

value in specie. Dunnell v. Maaon, 1 Storifs Rep. 543.

» Chambre, J., 3 Bos. <k Pull. 489. Thompson v. Perkins, 3 Mason's Rep. 232.

A del credere factor or agent may sell in his own name. This is according to a

custom in the London com market Johnson t. Ellis, 11 Adol. tk Ellis, 549.

' Gall V. Comber, 1 Taunt. Rep. 558. Peel v. Northcote, ibid. 478.

s The liability of a factor to his principal for the proceeds of sales made by him

(1) An engagement of a l^tor to sell upon a del credere commission, need not be in writing.



Lee. XLl] OP PERSONAL PROPERTY. 813

Though a factor may sell and bind his principal, he cannot
pledge the goods as a security for his own debt, not even
though there be the formality of a bill of parcels and a re-

ceipt. The principal may recover the goods of the pawnee

;

and his ignorance that the factor held the goods in the cha-

racter of factor, is no excuse. The principal is not even
obliged to tender to the pawnee the balance due from the

principal to the factor ; for the lien which the factor might
have had for such balance is personal, and cannot be trans-

ferred by his tortious act, in pledging the goods for his own
debt. Though the factor should barter the goods of his prin-

cipal, yet no property passes by that act, any more than in

the case of pledging them, and the owner may sue the inno-

cent purchaser in trover, a The doctrine that a factor cannot

pledge, is sustained so strictly, that it is admitted he cannot

do it by endorsement and delivery of the bill of lading, any

more than by delivery of the goods themselves.'' To pledge

the goods of the principal, is beyond the scope of the

factor's power ; and every *attempt to do it under *626

colour of a sale, is tortious and void. If the pawnee

under a del credere commission, is not affected by the statute of frauds ; for the

undei'takiug is original, and not collateral. Swan v. Nesmith, 7 Pick. Rep. 220.

Wolff V. Koppel, 5 Hill N. Y. Rep. 468. The correct legal import of a del credere

engagement, says Mr. Bell, is an eugagement to be answerable, as if the person so

binding himself was the proper debtor. 1 Bell's Cam. 378. But the final settle-

ment of the question in the English courts is otherwise, and the doctrine of the case

of Grove v. Dubois, may be considered as overruled. It was held, in Morris v.

Cleasby, (4 Maule & Selw.' 566,) that the character of a broker, acting under a del

credere commission, was that of a surety, for the Folvency of the party with whom
his principal deals through his agency. He becomes a guarantor of the price of

the goods sold, and has an additional per centage for his responsibility. This was

the opinion of Mr. JusJ,ice Story, in the case of Thompson v. Perkins, 3 Mason's

Rep. 236, and confiimed in his Commentaries on Agency, 2d edit. sec. 216. In

"Wolff V. Koppel, 2 Denio R. 368, this point was discussed and much considered in

the New-York Court of Errors ; the conclusion was, that the contract of a factor to

account for the amount of sales under a del credere commission, was not within the

statute of frauds, and need not be in writing.

' Guerreiro v. Peile, 3 Barnw. <Se Aid. 616. Rodriguez v. Hefferman, 5 John-

son's Ch. Rep. 429.

^ Martini v. Coles, 1 Maule & Selw. 140. Shipley v. Kymer, iUd. 484. Graham

V. Dyster, 6 ibid. 1.

Couturier v. Hastie, 16 Jihig. L. <& E. U. 562. It is an original , and not a collateral contract, and

is not witliin the statute of frauds, Bradley v. Elchardson, 28 YenA S. 721.
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will call for the letter of advice, or make due inquiry as to

the source from whence the goods came, he can discover (say

the cases) that the possessor held the goods as factor, and not
as vendee ; and he is bound to know, at his peril, the extent

of the factor's power.^ There may be a question, in some in-

stances, whether the res gesta amounted to a sale on the part

of the factor, or was a mere deposit or pledge as collateral

security for his debt. Eut when it appears that the goods

were really pledged, it is settled that it is an act beyond the

authority of the factor, and the principal may look to the

pawnee. There is an exception to the rule in the case of

negotikble paper, for there possession and property go to-

gether, and carry with them a disposing power. A factor

may pledge the negotiable paper of his principal as security

for his own debt, and it will bind the principal, unless he can

charge the party with notice of the fraud, or of want of title

in the agent. •>
(1)

But though the factor cannot pledge the goods of his prin-

cipal as his own, he may deliver them to a third person for

his own security, with notice of his lien, and as his agent, to

keep possession for him. Such a change of the lien does

not divest the factor of his right, for it is, in effect, a

contiuiiance of the factor's possession.": So, if a factor,

having goods consigned to him for sale, should put

*62T them *into the hands of an auctioneer, or commission

merchant connected with the auctioneer in business,

to be sold, the auctioneer may safely make an advance on

» Patteraon r. Tasb, 2 Sir. Rep. 1178. Daubigny v. Duval, 5 Term, Rep. 604.

De Bouchout v. Goldsmid, 5 Vesey, 211. M'Combie v. Daviea, 1 East's Rep. 5.

MarLinl v. Coles, 1 Maule & Selw, 140. Fielding v. Kymer, 2 Brod. & Bing. 639.

Kindar v. Shaw, 2 Mass. Rep. 398. Van Aim-inge v. Peabody, 1 Mason's Rep.

440. Bowie t. Napier, 1 M'Cord's Rep. 1.

i> Collins T. Martin, 1 Bos. & Pull. 648. Treuttel v. Barandon, 8 Taunt. Rep. 100.

Golsrayd v. Gaden, in chancery, and cited in Collins v. Martin. Trover will lie

by the principal against the agent, when the latter converts the property to his

own use, or disposes of it contrary to his instructions. M'Morris v. Simpson, 21

Wendell, 610.

« irCombie v. Davies, 1 East's Rep. 5. Urquhart v. M'lver, 4 Johns. Rep.

103.

(1) Warner v. Martin, 11 Sow. B. 209.
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tlie goods for purposes connected witli the sale, and as part

payment in advance, or in anticipation of the sale, accord-
ing to the ordinary usage in such cases.'' But if the goods
be put into the hands of an auctioneer to sell, and, instead of

advancing money upon them in immediate reference to the

sale, according to usage, the auctioneer should become a

pawnbroker, and advance money on the goods by way of

loan, and in the character of pawnee instead of seller, he
has no lien on the goods. It may be difficult, perhaps, to

discriminate in all cases between the two characters. It will

be a matter of evidence and of fact, under the circumstances.

The distinction was declared, in Martini v. Coles^ and it

was observed in that case, that it would have been as well

if the law had been, that where it was equivocal whether

the party acted as principal or factor, a pledge in a case

free from fraud should be valid. To guard against abuses

and fraud, it is admitted, that if the factor be exhibited to

the world as owner, with the assent of his principal, and by
that means obtained credit, the principal will be liable. It was
suggested, in the case last mentioned, that perhaps if a con-

signment of goods to a factor to sell, be accompanied with a

bill drawn on the factor for the whole or part of the price

of the consignment, an advance to take up the bill of the

consignor, and appropriated to that end, might be con-

sidered as an advance, under the authority given by the

principal, so as to bind him to a pledge by the factor for

that purpose. But in Graham v. Dyster,^ it was de-

cided *by the K. B., that though the principal drew *628

upon his factor for the amount of the consignment,

and the goods were sent to the factor to be dealt with ac-

cording to his discretion, the factor could not pledge the

• Lausett v. Lippincott, 6 Serg. <Sc Rawle, 386. If goods be consigned to a com-

mission merchant or factor for sale, at a limited price, and lie makes advances on

them, and they cannot be sold for that price, he may, on reasonable notice to his

principal, at a fair market, sell them below that price for his indemnity. Frothing-

ham V. Evertson, 12 N. H. Rep. 239.

>> 1 Mauh & Selw. 140.

« 2 Starkie's Rep. 21. If, however, the owner arms the factor with such indicia

of property, as to enable him to deal with it as his own, and mislead others, the

factor, in that case, can bind the property by pledging it. BoysAn v. Coles, 6

Maule & Selw. 14.
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goods, even in that case, to raise money to meet the bills.

This was a very hard application of the general rule ; and
the cases go so far as to hold, that though there should be

a request of ihe consignor accompanying the consignment,

that his agent, the consignee, will make remittances in an-

ticipation of sales, that circumstance does not give an au-

thority to pledge the goods to raise money for the remit-

tance. >> In the last case refen-ed to, the judges of the K. B.

expressed themselves decidedly in favour of the policy and
expediency of the general rule of law, that a factor cannot

pledge. They considered it to be one of the greatest safe-

guards which the foreign merchant had in making consign-

ments of goods to England ; and that, as a measure of policy,

the rule ought not to be altered. It operated to increase the

foreign commerce of the kingdom, and was founded, it was
said, upon a very plaiii reason, viz. : that he who gave credit,

should be vigilant in ascertaining whether the party pledged

had, or had not, authority so to deal with the goods, and that

the knowledge might always be obtained from the bill of la-

ding and letters of advice.''

• Queiioz V. Trueman, 3 Barnw. & Cress. 342.

^ Ch. J. Best, in Williams v. Barton, 3 Bing. Rep. 139, expressed himself, on the

other hand, strongly ia favour of the policy of allowing a pawnee of goods to hold

against the real owner, who permitted the pawnor to deal with the property as if

it was his own. He insisted that the old law on this subject was not adapted to

the new state of things, and to the alterations in the mode of caiTying on com-

meice. The rule that a factor cannot pledge the goods consigned to him for sale,

even for bona fide advances, in the regular course of commercial dealing, originated

in the case of Patterson v. Tash, in 2 Str. Rep. 11 "78, which was a. nisi prius de-

cision of Ch. J. Lee; though it has been suggested that the report of that case was

inaccurate. In the year 1823, the merits of that rule were discussed in the British

parliament, and the discussion was followed by the statutes of 6 Geo. IV. ch. 94.

and 7 & 8 Geo. IV. ch. 29, /or the better protection of the property of merchants

and ot/iers, in their dealings with factors and agents, by which a factor was

authorized to pledge, to a certain extent, the goods of his principal. A great deal

may be properly said against the principle of the old rule, and, with the exception

of England, it is contrary to the law and policy of all the commercial nations of Eu-

rope. See the>report of the committee of the English house of commons, which

led to the statute of 4 Geo. IV. On the European continent, possession constitutes

title to movable property, so far as to secure bona fide purchasers, and persons

making advances of money or credit on the pledge of property by the lawful pos-

sessor. There may be something in the commercial policy of the rule alluded to

by the English judges ; but it would seem to be a conclusion of superior justice

and wisdom, that a factor or commercial agent, clothed by his principal with the
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*Every contract made with an agent in relation to *629

the business of the agency, is a contract with the prin-

appai-ent symbols of ownership of property, should be deemed the true owner in

respect of third persons, dealing with him fairly in the course of business, as pur-

chasers or mortgagees, and under an ignorance of his real character. See 1 BelVa

Com. 483—489.

By the statute of 5 <St 6 Vict. c. 39, in amendment of the law relating to advances

ionafide made to agents intrusted with goods, any agent intrusted with the posses-

sion of goods, or of the documents of title to goods, is to be deemed owner of such

goods and documents so far as to give validity to any contract or agreement by

way of pledge, lien or security bona fide made by any person with such agent so

intrusted, as well for any oi'iginal loan, advance or payment made upon the secu-

rity of such goods or documents, as also for any further or continuing advance in

respect thereof; and such contract shall be binding upon and against the owner of

such goods and others interested therein, notwithstanding the person claiming such

pledge or lien may have had notice that the person with whom such contract is

made is only an agent.

The statute law of New-York has changed the former rule of the English courts

on this subject. By the act of April 16th, 1830, it was enacted, (and an act of the

state of Rhode Island, passed since the session of January, 1831, and of Pennsylva-

nia, in 1834, Purdon's Big. 402, are to the same effect,) that the person in whose

name goods were shipped should be deemed the owner, so far as to entitle the

consignee to a lien thereon for his advances and liabilities for the use of the con-

signor, and for moneys or securities received by the consignor to his use. But the.

lien is not to exist if the consignee had previous notice, by the bill of lading or

otherwise, that the consignor was not the actual and bona fide owner. (1) Mvery

factor intrusted with the possession of any bill of lading, custom-house permit, or

warehouse-keepers' receipt for the delivery of the goods, or with the possession of

goods for sale, or as security for advances, shall be deemed the owner, so far as to

render valid any contract by him for the sale or disposition thereof, in whole or in

part, for moneys advanced, or any responsibility in writing assumed upon the faith

thereof. (2) The true owner will be entitled to the goods on re-payment of the

advances, or restoration of the security given on the deposit of the goods, and on

satisfying any lien that the agent may have thereon. The act does not authorize

a common carrier, warehouse-keeper, or other person to whom goods may bo com-

mitted for transportation or storage, to sell or hypothecate the same. Acts of

fraud committed by factors or agents, in breach of their duty in that character, are

punishable as misdemeanors. It has been held under this act that a contract of

sale by a factor agent, intrusted with goods for sale, will protect the purchaser,

(1) Nor does the lien exist, when property, intrusted by the owner to an agent, to be shipped

In the owner's name, is, without authority, shipped by the agent in his own name. Cove! v. Hill,

4 DmMs B. 823.

(2) It has been lately enacted in Massachusetts, that pledgees or second consignees, who have

made advances in good faith, upon goods of which their conaignors had possession, with the

right of sale or consignment, shall, under certain restrictions, have the same lien as they would

be entitled to if their consignors, depositors or pledgors were the actual owners. Sup. Sev. Bt.

ch. 216, 1849.

Vol. n. 52
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cipal, entered into tlirongli the instmnientality of the agent,

provided the agent acts inthe name of his principal. The party

so dealing with the agent is bound to his principal

;

*630 *and the principal, and not the agent, is bound to the

party. It is a general rule, standing on strong founda-

tions, andpervading every system ofjuLrisprudence, that where

an agent is duly constituted, and names his principal, and con-

trarcts in his name, and does n^t exceed his authority, the prin-

pal is responsible, and not the agent.* The agent becomes per-

sonally liable only when the principal is not known, or where
there is no responsible principal, or where the agent becomes

liable by an undertaking in his own name, orwhen he exceeds

his power.b If he makes the contract in behalf of his principal,

/

though no money be advanced, or negotiable instrument, or other obligation be

given at the time of the sale Jennings v. Merrill, 20 Wendell, 1.

This act is founded chiefly upon the provisions of the British statute of 6 Geo.

lY. ch. 94, passed in 1826, in pursuance of the recommendation contained in the

report of a select committee from the British house of commons, of January, 1823.

So, by the Civil Code ofLouisiana, art. 3214, every consignee or commission agent,

who has made advances on goods consigned to him, or placed in his hands to be

sold for account of the consignor, has a privilege for the amount of those advances,

with interest and charges on the value of the goods, if they are at his disposal, in

his stores, or in a public warehouse, or if, before their arrival, he can show by a

bill of lading or letter of advice, that they have been despatched to him.

• Emerigon, TraiU des Ass. tome ii. p. 465. Lord Erskine, 12 Vesey, 352.

Davis v. M'Ai-thur, 4 Oreenleaf's Rep. 82, note. Owen v. Gooch, 2 Esp. N. P. R.

661. "Ware, J., in the case of the Rebecca, War^s Rep. 205. Roberts v. Austin, 6

Wharton, 813.

^ Thomas v. Bishop, 2 Str. Rep. 955. Leadbitter v. Farrow, 6 Mavle & Selw.

345. Dusenbuiy V.Ellis, 3 Jb/ma. Cos. "70. Parker, Ch. J, Stackpole v. Arnold, 11

Mass. R. 29, and Hastings v. Lovering, 2 Piclc. iJ. 221. Hampton v. Speckenagle,

9 Serg. & Rawle, m. Lazarus v. Shearer, 2 .4?a.iJcp.N.S. 718. Woodes v. Den-

nett, 9 N. B. Rep. 55. When the agent becomes personally bound by his own as-

sumption, his principal is not liable. Taber v. Cannon, 8 Metcalf, 456. Ch. J. Shaw

says, that the case o'f Stackpole v. Arnold, establishing this doctrine, is of the highest

authority. Where an agent voluntarily disobeys the instructions of his principal,

and converts to his own use moneys belonging to his principal, to which a definite

and specific destination was given, and the article he was directed to buy subse-

quently acquires additional value, the agent has been held responsible, not merely

for the money with interest, but for the article. Short v. Skipwith, 1 Brocken-

brouglCs Rep. 103. It is hkewise' a general rule, that the omission of an agent to

keep his piincipal regularly informed of the state of the interest intrusted to him,

renders him responsible for the damages his principal may sustain by such neglect

;

and if the principal be injuriously mbled by the information given, so as to place

reliance on an outstanding debt, the agent will be deemed to have made the debt
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and discloses his name at the time, he is not personally liable,

even though he should take a note for the goods sold, paya-

hia own. Haryey v. Turner, 4 Rawle Hep. 228. Arret t. Brown, 6 Wharton's

Hep. 1. It is also a general rule, that notice to an agent is notice to his principal. (1)

So, notice to one of the directors of a bank, while engaged in the business of the

bank, is notice to the bank. Bank U. S. v. Davis, 2 Hill's Rep. 451. 461. It is not

consistent with the summary view taken in this lecture of the law of agency, to

enter into a detail of the particular responsibilities of agents. We must be content

to state generally the principle that the agent is liable to his principal for all losses

(1) Xotice to the agent to bind the principal, must be "within the scope of his agency, and re-

late to the very business in which he is engaged, or is represented as being engaged, by author-

ity of his principal. Such knowledge must have been acquired " while he is acting for the

principal, in the course of the very transaction which becomes the subject of the suit." 2 Uill

if. Y. Ji. 461. Hiern v. Mill, 18 Fes. 120. Braclter v. Miller, i Watts <& Serg. Ill; or " so near

before it, that the agent must be presumed to recollect it." Story on Agency, § 140. Hargreaves

V. Eothwell, 1 Keen B. 154. Hood v. Fahnestock, 8 Watts, 489. Nixon v. Hamilton 2 Dm. &
Walsh, 864. 390. 392. Griffith v. Griffith, 1 Hoff. Ch. B. 168.

The above doctrine is, of course, applicable to attorneys or counsel. Ashley v. Baillie, 3 Yes,

870. Griffith V. Griffith, 9 i=<M|7«, 815. i SpenceSq.Jur.im—Wl. Perkins v. Bradley, 1 £are,

219. Hood V. Fahnestock, 8 Watts, 489. Lord Eldon, in Mountford v. Scott, Twr. & Buss. 279,

was inclined to qualify the doctrine, that notice to the attorney in one transaction, is not to be

taken as notice to him in another, where the one transaction followed so close on the other as to

render It impossible to suppose that the attorney had forgotten it And, see 1 Ke&ti, 154, swprai

remarks of Ld. Ch. Plunkett, in Nixon v. Hamilton, 2 Dm. & Walsh, 364. 892.

The cases are probably reconciled by the principle mentioned above, that the knowledge of

the attorney is effectual, when acquired " so near before the transaction in question that he

must be presumed to recollect it."

The same rules as to notice apply to the agents of incorporated companies. Hence, notice to

the cashier, or other agent of a bank, especially if given officially, is notice to the bank. Fulton

Bank v. N. T. & S. Canal Co. 4 Paige, 127. National Bant v. Norton, 1 Bill N. Y. B. 6T5.

578. The New Hope, &c. Co. v. The Phcenix Bank, 8 Comst. N. Y. B. 166. But notice to a

mere stockholder, is not notice to the company. Powles v. Paige, %M.G.& Scott B. 15. Hunt v.

Wilson, 1 Met. B. 808, though notice to an acting director would be. North Elver Bank T.

Aymar, 3 Eia N. Y. B. 262. 274, 275. See, also, 2 BlU N. Y. B. 451. 464. It was held, in La.

State Bank v. Senecal, 13 Louis. Bep. 525. 527, that nothing short of official notice to the board,

will bind the bank. Mr. Justice Story, in his work on Agency, 2d ed. § 140—6, argues strongly

in favour of the position in this latter case. See, also, 9 Barr B. 11. But it has been held, that

notice to the president is notice to the bank. Porter v. The Bank of Eutland, 19 Yt. Bep. 426.

If a principal authorize a general agent to appoint a sub-agent, then notice to the sub-agent

will be notice to the principal. Boyd v. Vanderkemp, 1 Barh. Oh. B. 273. So, if a person adopt

the act of another, who assumed to act as his agent, he will be charged with notice of such facts

as were within the knowledge of the agent at the time of doing the act. Hovey T. Blanchard,

\% N.iBamp. B. 146.

It has been held, that notice to a clerk in a mercantile house, not to fttrnish goods, except upon

a written order, is not notice to his principal. Grant v. Cole, 8 Ala. B. 619.

The authorities on the»subject of notice to agents are collected, and largely commented upon,

in Story on Agency, § 140, a, b, c, d, and in Faleiy on Agency, Dunlap's ed. pp. 262—268.

As to constructive notices, generally applicable to both principals and agents, the reader will

find the doctrine laid down in the following cases with cleamess and succinctness:

" The cases in which a constructive notice has been established, resolve themselves into two

classes : First, cases in which the party charged has had actual notice, that the property in dis-

pute was in fact charged, incumbered, or in some way affected; and the court has therefore

bound him with constructive notice of facts and instruments, to a knowledge of which he would

have been led, by an inquiry after the charge, incumbrance or other circumstance affecting the

property of which he had actual notice : And, Beoondly, cases in which the court has been satis-
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ble to himself, a But if a person would excuse himself from
responsibility on the ground of agency, he must show that he

disclosed his principal at the time of making the con-

*631 tract, *and that he acted on his behalf, so as to enable

the party with whom he deals to have recourse to the

principal, in case the agent had authority to bind him.'' (1)

and damages arising from violations of his duty as agent, by reason of misconduct,

delinquency, stretch or abuse of power, or negligences, provided the loss or damage
be reasonably attributable to the same. The illustrations of the general principle are

to be seen in the authorities stated or refeiTed to in the treatises at large on agency,

and especcially in lAvermore on Agency, ch. 8, Foley on Agency, by Lloyd,joassm,

and particularly pp. 7—20. 46. 66 100. 130—149. 212—240. 294—304. 335—
342. 386—390, in Story on Agency, eh. 8, and in Sedgwick on the Measure of
Damages, as between principal and agent. Treatise, ch. 12.

• Owen V. Gooch, 2 Msp. N. P. Rep. b(,1. Bathbone v. Endlong, 16 Johns. E.
1. Goodenow v. Tyler, 1 Mass. R. 36. Greely v, Bartlett, 1 Greenlcafa R. 172.

Corlies v. Gumming, 6 Cowen's R. 181. The agent is not liable individually, if he

draws a bill of exchange which is protested, provided he declares himself at the

same time to be the agent of the drawees. Zacharie v. Nash, 13 Louisiana R. 20.

The agent is ])ersonally liable, though he discloses the name of his principal, if he

signs a contract which does not show upon the face of it that he contracts as agent.

Mills V. Hunt, 20 Wendell, 431. But if he drew the bill in his own name, without-

stating his agency, he is personally liable, though the payee knew he was but an

agent. (2) Newhall v. Dunlap, 2 Shepley, 180, or Maine R. vol. xiv. p. 180. He
must disclose his principal's name, though he sell as auctioneer, or he will be

personally liable. Mills v. Hunt, 20 Wendell, 431. If he acts simply in his own
name, he binds himself and not his principal. This is the general rule, but con-

trolled by circumstances. Bank of Rochester v. Monteath, 1 Denio, 402.

' Mauri v. Heifei-man, 13 Johns. Rep. 68. Seaber v. Hawkes, 6 Moore Jb Payne,

549. Ormsby v. Kendall, 2 Arkansas Rep. 338. Mr. Justice Story, in his

Treatise en Agency, 2d edit. sec. 268. 290, lays down the rule that agents or factors

fled, by the evidence before it, that the party charged had designedly abstained from inquiry,

for the very purpose of avoiding notice." Jones v. Smith, 1 Mare, 43—55. Id. 1 PhiU. Ji. 263.

" It is the well established principle, that whatever is notice enough to excite attention, and put

the party upon his guard, and call for inquiry, is notice of every thing to which such inquiry

might have led. "When a person has sufficient information to lead him to a fact, he shall be

deemed conversant of it." Kennedy v. Green, S My. & K. 719. 721 , 722. Sugden, K & T. 1052.

It is the present disposition of courts of equity not to extend the doctrine of constructive notices,

Jones V. Smith, 1 FhUUp's Jt. 254.

(1) When the act of the agent will admit of more than one construction, the court will adopt

that which will bind the principal, and not thatwhich will bind the agent merely. Dyer v. Bum-
ham, 25 Maine B. 18. Story on Agency, % 154.

If the person dealing with an agent have actual notice of the agency, his rights will be the

same, as though the agent himself had disclosed it Chase v. Debolt, 2 Giltn^s E. 371.

(2) Taking the note of an agent with a knowledge of the agency, and that the principal was

bound, has been held to be a discharge of the principal. Paige v. Stone, 10 Met. B. 160. See,

also, Wilkins v. Bead, 6 Greenl'fs B. m. It is enacted in Wisconsin, that every note or bill

signed by an agent, shall bind the principal, if the agent had authority to sign, Bmi. St. Wis.

1849, ch. 44.



Lee. XLL] OF PERSONAL PROPERTY. 821

And if the agent even buys in his own name, but for the
benefit of his principal, and without disclosing his name, the
principal is also bound as well as the agent, provided the
goods come to his use, or the agent acted in the business in-

for merchants residing in foreign countries, are personally liable on contracts made
by them for their principals, and this without any distinction, whether they de-

scribe themselves as agents or not. 'The legal presumption is, that the credit is

given to the agent exclusively. The Supreme Court of New-York, in Kirkpatrick

V. Stainer, adhered, however, to the old rule, and held that the agent was not per-

sonally responsible when he appeared in the transaction as an agent only, and dealt

with the plaintiff in that known character. The court held, that there was no dis-

tinction known to our la.w on this point, between an agent acting for a foreign and

for a domestic house. This decision was affirmed in the court of errors, in Decem-
ber, 1839. 22 WendelFs R. 244:. Mr. Senator Verplanck gave the opinion of the

court of errors, and he examined the question with learning and ability. He held

that there was no general presumption known to our law and commercial usages

;

that the credit in such cases was given exclusively to the agent, and that the

English cases, on which the presumption as a settled rule of law was deduced, in

the treatise referred to, were of recent origin, and founded on special or local usage

in England, and one not adopted here. He cited Eyre, Cb. J., in De Gaillon v.

L'Aigle, IB. S Puller, 368. Bayley, J., in Patterson v. Gandasequi, 15 East, "70.

Lord Tenterden, in Thompson v. Davenport, 9 B. d; Cress. 78. Lloyd's Notes to

Foley on Agency. He questioned the policy of the rule that credit on sales or

consignments was not presumed to be given to well-established foreign houses, but

to temporaiy agents, in exoneration of their principals ; and that until the course of

business had established such a rule here, as well-known in mercantile usage and

practice, it was wisest to adhere to the general law of agency, holding the known

principal responsible when the agent discloses his name, and acts avowedly and

authorizedly on his behalf, and leaving it to the discretion of the American trader

to obtain the security of the factor or agent, when he judges it best. In Taintor v.

Pr.endergasti 3 Hill, 72, it was admitted, that there may be a clear intent shown

to give an exclusive credit to the agent ; and that if the principal reside in a

foreign country, that intent may be inferred from the custom of trade. The Su-

preme Court of Louisiana, in the Newcastle M. C. v. Red River R. R. Co. 1 Rob.

Louis. R. 145, followed the rule laid down by Mr. Justice Story, and it was also

followed in McKenzie v. Nevius, 22 Maine R. 138. (1) In the opinion of Mr. Justice

Bliss, in the case of Hardy v. Fairbanks, in the Supreme Court of Nova Scotia, at

Halifax, in April, 1847, this question arose, and was discussed, and the conclusion

of the learned judge seemed to be, that the home principal, when discovered, will

be liable in all cases, unless he can discharge himself; but that a clear case of lia-

bility must be established against the /om^rner ; for the presumption will be in

his favour that he is not liable, and the onus of proof will rest with the seller. The

agent may be deemed always responsible for the protection of the seller, and the

liability of the foreign principal becomes a question of evidence and presumption

;

and as to the remedy of the foreign principal of the vendor against each other.

(1) Alcock V. Hopkins, 6 OmMngB,^4.
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trusted to him, and according to his power.a The attorney

who executes a power, as by giving a deed, must do it in the

name of his principal ; for if he executes it in his own name,
though he describes himself to be agent or attorney of his

principal, the deed is held to be void ; and the attorney is

not bound, even though he had no authority to execute the

deed, when it appears on the face of it to be the deed of the

principal.!' But if the agent binds himself personally, and
engages expressly in his own name, he will be held responsi-

ble, though he should, in the contract or covenant, give him-

self the description or character of agent." And though the

attorney, who acts without authority, but in the name of the

principal, be not personally bound by the instrument he exe-

cutes, if it contain no covenant or promise on his part,

*632 yet there is a remedy *against him by a special action

upon the case, for assuming to act when he had no

that must be a question of evidence, and the case which they can generally

establish.

• Nelson v. Powell, 3 Doug. Sep. 410. Upton v. Gray, 2 Greenleaf's Rep. Z1S.

Thompson y. Davenport, 9 Barn, db Oress. "78. Cothay v. Fennell, 10 ibid, dll,

Beebee v. Robert, 12 Wendell's Hep. 413. By acting in his own name, the agent

only adds his personal obligation to that of the person who employs him. This

was a principle in the Roman law, and it applies equally to our own. Dig. 14. 3.

3. 17. Pothier, Traite des Oblig. No. 82. Hopkins t. Lacouture, 4 Miller's Louis.

Rep. 64. Hyde v. Wolf, ibid. 234. In Andrews v. Estes, 2 Fairfield, 26'7, it was

held, that the rule in Combe's Case, that an agent binds himself, and not his princi-

pal, unless he uses the name of his principal, applies only to sealed instruments.

In other contracts, it is sufficient if it appear in the contract that he acted as

agent, and meant to bind his principal. Evans v. Wells, 22 Wendell's Rep.

324. S. P.

!• Combe's Case, 9 Co. 16. Frontin v. Small, 2 Zd. Raym. 1418. Wilks v.

Back, 2 East's Rep. 145. Owillim's Bacon's Abr. tit. Leases, 1. sec. 10. Bogart v.

De Bussy, 6 Johns. Rep. 94. Fowler v. Shearer, 1 Mass. Rep. 14. 19. Stinchfield

v. Little, 1 Greenleaf's Rep.i&l. Hopkins v. Mehatty, 11 Serg. dRawle, 126.

Smith V. Perry, 1 Harr. <fc M'Hen. Rep. 706. Harper v. Hampton, 1 Harr. &
Johns. Rep.&2% Townsend v. Corning, 23 Wendell, i%h. Jji ^& American Jurist,

No. 6. 71—85, there is a very critical examination of all the cases, and especially of

Combe's Case, the great leading case for the doctrine in the text, by Mi'. Hoffman, of

Baltimore, the learned author of the Legal Outlines. But in the state of Maine, by

act of 1823, a deed by an agent in his own name is valid, provided he had authority,

and it appears on the face of the deed that he meant to execute the authority.

" Appleton V. Blinks, 6 East's Rep. 148. Forster v. Fuller, 6 Mass. Rep. 58.

Duvall V. Craig, 2 Wheat. Rep. 56. Tippets v. Walker, 6 Mass. Rep. 595. White

T. Sinner, 12 Johns. Rep. 304. Stone v. Wood, 7 Cowen's Rep. 453. Fash v.

Ross, 2 Hill's 8. a Rep. 294.
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power. »• If, howerer, the authority of the agent be coupled
with an interest in the property itself, he may contract and
sell in his own name. This is illustrated in various instances,

as in the case of factors, masters of ships and mortgagees. ^

The case of the master of a ship is an exception to the gen-
eral rule, and though he contracts within the ordinary scope
of his powers, he is, in general, personally responsible, as well

as the owner, upon all contracts made by him for the employ-
ment, repairs and supplies of the ship. This is the rule of the

maritime law, and it was taken from the Eoman law, and is

founded on commercial policy. <= But it is of course compe-
tent for the parties to agree to confine the exclusive credit,

either to the owner or to the master, as the case may heA
When goods have been sold by the factor, the owner is

entitled to call upon the buyer for payment before the money
is paid os^er to the factor ; and a payment to the factor, after

notice from the owner not to pay, would be a payment by
the buyer in his own wrong, and it would not prejudice the

rights of the principal.^ If, however, the factor should sell

in his own name as owner, and not disclose his principal, and
act ostensibly as the real and sole owner, the principal may
nevertheless afterwards bring his action upon the contract

against the purchaser, but the latter, if he honajide dealt with

the factor as owner, will be entitled to set off any claim he

may have against the factor, in answer to the demand of the

principal.^ When the party dealing with an agent, and with

» Long T. Colburn, 1 1 Mass. Rep. 9'7. Harper v. Little, 2 Greenleaf's Rep. 14.

Deliua v. Cawthorn, 2 Dev. N. 0. Rep. 90. Mnerigon, TraiU des Oontrats d la

Oroese, tome ii. pp. 468. 461. 468, lays down the rule, and applies it to the captain

of a ship, who, he says, is personally answerable, if he draws a bill in his character

of agent, without authority.

I" Foley on Agency, by Lloyd, 207, 208. 288, 289. Story on Agency, 2d edit,

sec. 164.

" Rich V. Coe, Oowper's Rep. 636. 639. Fanner v. Davis, 1 Term, 109. Abbott

on Shipping, part 2. ch. 2 and 3. Emerigon, tit. 2. 448. Dig. 14. 1. Story on

Agency, 2d edit. sec. 294. 296. See infra, vol. iii. 161.

"• Story on Agency, 2d edit. sec. 296.

« Lisset v. Reeve, 2 Ath. Rep. 394.

' Rabone v. Williams, cited in 7 Term Rep. S60, note. George v. Claggett,

ibid. 359. Gordon v. Church, 2 Gained Rep. 299. Hogan v. Shorb, 24 Wendell,

458. Taintor v. Prendergast, 3 Hill, 12. Chambre, J., in 3 Bos. & Pull. 490.

Seignior & Wolmer's Case, Godh. 360. Story on Agency, 2d ed. eec. 420, 421.
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knowledge of the agency, elects to make tlie agent his debtor,

he cannot afterwards have recourse against the principal. »

There is a distinction in the books between public and pri-

vate agents, on the point of personal responsibility. If an
agent, on behalf of government, makes a contract, and de-

scribeshimself as such, he is not personally bound, even though

the terms of the contract be such as might, in a case of a

private nature, involve him in a personal obligation.'>

*633 The reason of the distinction is, that *it is not to be

presumed that a public agent meant to bind himself in-

dividually for the government ; and the party who deals with

him in that character, is justly supposed to rely upon the good
faith and undoubted ability of the government. But the

agent in behalf of the public may still bind himself by an
express engagement, and the distinction terminates in a ques-

tion of evidence. The inquiry in all the cases is, to whom
was the credit, in the contemplation of the parties, intended

to be given. This is the general inference to be drawn from

all the cases, and it is expressly declared in some of them.=

* Patterson v. Gandasequi, 15 Easts Rep. 62. Addiaon v. Gandasequi, 4 Taunt.

Rep. 574.

' Macbeath v. Haldimand, 1 Term Rep. 172. TJnwin y. Wolseley, ibid. 674.

Gidley v. Lord Palmerston, 3 Brod. <fc Bing. 512. Brown v. Austin, 1 Mass. Rep.

208. Dawes t. Jackson, 9 Mass. Rep. 490. Hodgson v. Dexter, 1 Oranch's Rep.

345. Walker v. Swartwout, 12 Johns. Rep. 444. Rathbone v. Bublong, 15 ibid.

1. Adams v. Whittlesey, 3 Conn. Rep. 560. Stinchfield v. Little, 1 Oreenleaf's

Rep. 231. Enloe t. Hall, 1 Humphrey's Tenn. Rep. 303.

° 12 Johns. Rep. 315. 15 Ibid. 1. Opinions of the Attorneys- Genera!, vol. ii.

292. A public agent, as, for instance, a commissioner for paving streets, or the su-

perintendeDt of repaii's on the canals, is personally responsible in damages for mis-

feasance and excess of authority, through the negligence of workmen under him.

Leader T. Moxton, 3 Wilson, iSl. . 'Ha.W v. Smith, 2 Bing. 166. Shepherd v. Lin-

coln, 17 Wendell, 250. So, money obtained by a public officer, illegally, may be

recovered back by a suit against him personally. Story on Agency, 2d ed. sec. 307,

and the cases there cited. The general principle is, that an agent is liable to third

persons for acts of misfeasance and positive wrong, but for mere nonfeasances and

negligences in the course of his employment, he is answerable only to his principal,

and the principal is answerable over to the third party. (1) Agents and attorneys,

using reasonable skill and ordinary diligence in the exercise of their agency, are not

(1) Id a late case, it is declared to be tlie settled law, that an agent is not responsible to third

persons for an omission or neglect of duty in the matter of his agency ; but that the principal

alone is responsible. Colvin v. Holbrook, 2 Comst. B. 129. Drary v. The Manhattan Co. 2

DrnMa B. 118, Costigan v. Newland, 12 Ba/rb. B. 456.
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An agent ordinarily, and without express authority, or a
fair presumption of one, growing out of the particular trans-

action or the usage of trade, has not power to employ a sub-

agent to do the business without the knowledge or consent of

his principal. The maxim is, that delegatus non potest dele-

ga/re, and the agency is generally a personal trust and confi-

dence which cannot be delegated ; for the principal employs

the agent from the opinion which he has of his personal skill

and integi-ity, and the latter has no right to turn his principal

over to another, ofwhom he knows nothing. * And if the autho-

responsible for injuries arising from mistakes in a doubtful point of law. Mechanics'

Bank v. Merchants' Bank, 6 Metcalf, IS. S. P. 4 Burr. 2060. Clarke & MneUi/s

M. to], xii. 91. The case of the postmaster-general is an exception, and he is not

liable for any of his deputies or clerks, on obvious principles of public policy. Lane

V. Cotton, 1 Zd. Raym. 646. 655. S. C. 12 Mod. 488. Story on Agency, ch. 12.

Supra, p. 610. So, public oflScers generally are responsible for their own acts and

Degligences, but not for those of their suboi-dinate officers. Hall v. Smith, 2 Bing-

ham, 156. Nicholson v. Mounsey, 15 East, 384. In ordinary cases of private in-

dividuals, the principal is liable to third persons for the frauds, torts, misfeasances,

negligences and defaults of the agent, even though the conduct of the agent was

without his participation, consent or knowledge, provided the breach or want of

duty arose in the course of his employment, and was not a wilful departure from

it. (1) Paley on Agency, by Lloyd, 297—30*7. Story on Agency, 465

—

ill.

Laughter v. Pointer, 5 B. do Cress. 547. Littledale v. Lansdale, 2 H. Blacks. Rep.

267. Bush V. Steinman, 1 B. <& Puller, 404. McManus v. Crickett, 1 East's Rep.

106. Vide supra, pp. 269, 260. But there is also a qualification to this doctrine

in the case of masters of merchants' vessels and of steamboats,who are responsible

as principals and common carriers, for the misfeasances and negligences of the ser-

vants under them ; and this responsibility is founded on solid principles of mari-

time policy. It prevails in the maritime jm-ispnidence of Europe, and has its

foundations laid deep in the Roman law. Dig. 4. 9. 1. See supra, pp. 609. 632.

note c.

» Combe'sJCase, 9 Co. 75. Ingram v. Ingram, 2^ <A;. iJep. 88. Attorney-General

v. Beveyman, cited in 2 Ves. 643. Solly v. Bathbone, 2 Maule & Selw. 298

Cochran v. Irlam, ibid. 303. Schmaling t. Thomlinson, 6 Taunt. Rep. 147. Lyon

T. Jerome, 26 Wendell's Rep. 485. There must be in such cases a special power of

substitution. Coles v. Trecothick, 9 Fes. 234. 251. Story on Agency, ]ip. IS—11.

2d edit. In this latter work, it is said, p. 17, that the substituted agent may still

be responsible to the original agent, inasmuch as the latter is responsible to the

principal ; and if a sub-agent be employed in the business of the agency, he has the

same rights and is bound to the same duties, as if he was the original agent. S^tory

on Agency, sec. 386, 387. But in general, sub-agents acting without the knowledge

or consent of the principal, are responsible only to the immediate agents who

(1) The principal is not liable for wilful trespass committed by his agent. Tanderbilt v. The

Eichmond T. Co. 2 Comet. S. in. Wright T. Wilson, 19 Wend. M. 848 ; OMte, p. 260.
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rity, in a matter of mere private concern, he confided to more
than one agent, it is requisite that all join in execution of

the power, and they are jointly responsible for each other
;

though the cases admit the rale to be different in a matter of

public trust, or of power conferred for public purposes ; and

if all meet in the latter case, the act of the majority will

bind. 3-

*634: *m. Of the agmfs right of lien.

The lien here referred to is the right of an agent to

retain possession of property belonging to another, until some

demand of his is satisfied. It is created either by common
law, or by the usage of trade, or by the express agreement

or particular usage of the parties."* A lien, said Oh. J.

Tindal," only can arise in one of three ways : 1. By an ex-

press contract ; 2, by a general course of dealing in the trade

employ them, and not to the principal of such agents. Trafton v. United States, 3

Story's E. 696. The conclusion from the case seems to be, that if a sub-agent be

employed by the agent to receive money for the principal, or if such an authority

be fairly implied from cii'cumstances, the principal may treat the sub-agent as his

agent, and sue for the money. 1 Peters' It. 25. 1 Soward,23i. 3 Id.1 63. See

Holcomb's Leading Cases on Commercial Law, p. 22, where the subject and cases

are fully discussed in a note. The principal is liable to third persons in a civil suit

for frauds, or misfeasances or neglect of duty in his agent, or in those whom his

agent employs, though the piincipal did not authorize or assent to it. The liability

runs through all the stages of the service. Story on Agency, ch. 17. sec. 452.

454. Id Sproul v. Hemmingway, 14 Pick. 1, in the case of a brig towed at the

stem of a steamboat employed in the business of towing vessels in the Mississippi,

and through the negligence of the master and crew of the steamboat, the brig was

brought into collision with a vessel lying at anchor, and did damage to it, it was

held that the owner of the brig was not liable for the damage, and on the ground

that the master and crew of the steamboat were not in any sense his agents, and

that there was no negligence or misconduct on the part of the master and crew

of the towed brig.

* Grindley v. Barter, 1 Bos. <S; Pull. 229. Town v. Jaquith, 6 Mass. Rep. 46.

Green v. Miller, 6 Johns. Eep. 39. Baltimore Turnpike, 5 Binney's Rep. 481.

Patterson v. Lcavitt, 4 Conn. Rep. 60. The King v. Beeston, 3 Term Rep. 592.

Lawrence, J., in "Withnell v. Gai-tham, 6 Term Rep. 388. M'Cready v. Guardians

of the Poor, 9 Serg. & Rawle, 99. First Paiish in Sutton v. Cole, 3 PicTc. Rep. 244,

245. Ex parte Rogers, 7 Gowen's Rep. 626. Jewett v. Alton, 1 N. H. Rep. 26S.

Downing v. Rugar, 21 Wendell, 178. Johnston v. Bingham, 9 Watts d; Serg. 66.

Story on Agency, 2d edit sec. 41—44. Vide supra, p. 293.

^ Lord Mansfield, in Green v. Farmer, 4 Burr. Rep. 2221.

o Ferguson v. Norman, 5 Bingham, iV. C. 76.
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in which the lien is set up ; 3, from the particular circum-
stances of the dealing between the parties.

A general lien is the right to retain the property of another,
for a general balance of accounts ; but &pwrticular lien is a
right to retain it only for a charge on account of labour em-
ployed or expenses bestowed upon the identical property de-

tained. The former is taken strictly, but the latter is favoured

in law. a The right rests on principles of natural equity and
commercial necessity, and it prevents circuity of action, and
gives security and confidence to agents.

Where a person, from the nature of his occupation, is under

obligation, according to his means, to receive, and be at trou-

ble and expense about the personal property of another, he
has a particular lien upon it ; and the law has given this

privilege to persons concerned in certain trades and occupa-

tions, which are necessary for the accommodation of the pub-

lic. Upon this ground, common carriers, innkeepers and
farriers, had a particular lien by the common law ;•• for they

were bound, as Lord Holt said,<= to serve the public to the

utmost extent and ability of their employment, and an ac-

tion lies against them if they refuse, without adequate

*reason. But though the right of lien probably ori- *635

ginated in those cases in which there was an obliga-

tion arising out of the public employment, to receive the

goods, it is not now confined to that class of persons ; and in

a variety of cases, a person has a right to detain goods deli-

vered to him to have labour bestowed on them, who would
not be obliged to receive the goods, in the first instance, con-

• Heath, J, 3 Bos. <£ Full. 494. Tindal, Ch. J., 4 Carr. <S: Payne's Rep. 152.

Scarfe v. Morgan, Exch. Trin. Term, 1 838.
'

> Waylor v. Mangles 1 Mp. Rep. 109. Torke v. Grenaiigh, 1 Sdh Rep. S88.

2 Lord Raym. 866. S. C. Chambre, J., 3 Bos. d; Pull. 55. Rushfort v. Hadfield, 1

East's Rep. 224. 21 Sen. VI. 55. Kielw. 50. Popham, Ch. J., Yelv. Rep. 6Y.

Carlisle v. Quattlebaum, 2 Bailey's 8. 0. Rep. 452. This lien does not extend to

agisters and livery-stable keepers, without a special agreement, or the horse be

taken for training. Lord Holt, in Torke v. Grenaugh, sup. Sevan t. Waters, 3

Carr. S Payne, 520. "Wallace v. Woodgate, 1 Carr. d: Payne, 575. See, also,

Judsoo V. Etheridge, 1 Crompt. <& Meeson, 743. Grinnell v. Cook, 3 Hill, 492.

Jackson v. Cummins, 5 Mees. & Wels. 342. Nor does the innkeeper's right of lien

extend to the person of his guest, or to his wearing apparel. Suabolp v. Alfordi

1 Horn dk Hurlstone's Exeh. Rep. 13.

« Lane v. Cotton, 12 Mod. Rep. 484. I Lord Raym. 646.
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trary to his inclination. It is now the general rale, that every

bailee for hire, who, by his labour and skill, has imparted an

additional value to the goods, has a lien upon the property

for his reasonable charges.^ (1) A tailor or dyer is not bound

to accept an employment from any one that offers it, and yet

they have a particular lien, by the common law, upon the

cloth placed in their hands to be dyed, or worked up into a

garment.'' The same right qf a particular or specific lien

applies to a miller, printer, tailor, wharfinger, warehouseman,

or whoever takes property in the way of his trade or occupa-

tion, to bestow labour or expense upon it ; and it extends to

the whole of one entire work upon one single subject, in like

manner as a carrier has a lien on the entire cargo for his

whole freight. The lien exists equally, whether there be an

agreement to pay a stipulated price, or only«an implied con-

tract to pay a reasonable price." The old authorities, which

went to establish the proposition that the lien did not exist

in cases of a special agreement for the price, have been over-

ruled, as"contrary to reason and the principles of law ; and it

is now settled to exist equally, whether there be or be not

an agreement for the price, unless there be a future time of

payment fixed ; and then the special agreement would be in-

consistent with the right of lien, and would destroy it.^

» Grinnell v. Cook, 3 Hill, 491.

^ Bob. Rep. 42. Ydv. Rep. 67. Greeu v. Fanner, 4 Burr. Rep. 2214. Close

V. Waterhouse, 6 Mast's Rep. 623, in notis.

« A lien at common law signifies the right of detention in persons who have

bestowed labour upon an article, or done some act in reference to it, and who have

this right of detention till reimbursed for their expenditm-e and labour. Whitman,

Ch. 3,, 24 Maine R. 219.

J Blake v. Nicholson, S Maule & Belw. 168. Chase v. Westmore, 5 ibid. 180.

.

Crawshay v. Homfray, 4 Barnw. & Aid. 50. Burdick v. Murray, 3 Vermont Rep.

302. The statute laws of the states generally, give a lieu to mechanics and

others on buildings, for labour bestowed and materials furnished in the erection of

them, as well as a remedy personally against the owner who employed them. (2)

(1) The lien extends to all goods delivered under Q»e contract, and is not confined to the po>

tion on whicli the labour was bestowed. Morgan v. Congdon, 4 ComM. B, B61. An innkeeper

has no lien upon a liorse put in bis stable, unless belonging to a guest Fox v. McGregor, 11

Bari. a. 41.

(2) The legislation of the several states exhibits a progressive inclination to extend the right

of lien for the security of the claims of mechanics and labourers. By a statute in Connecticut,

every person having a claim to the amount of twenty dollars, for labour or material used in the
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If goods come to the possession of a person by finding, and
he has been at trouble and expense about them, he has
*a lien upon the goods for a compensation in one case *636
only, and that is the case of goods lost at sea, and it is

This is the case in Maine, Massachusetts, Connecticut, New-York, {Act of New-
Tork, May 7th, 1844,) New-Jersey, Pennsylvania, Ohio. In Ohio the purchaser of

a steamboat, with notice of a debt created on account of it by the original owner,

takes the boat, subject to such debt. Steamboat Waverley v. Clements, 14 Ohio R.

28. Indiana, Illinois, Kentucky, Mississippi, Tennessee, South Carolina, Alabama,
Louisiana, Missouri, Michigan, Ac. The New-Yorlc Statutes of April 20th, 1830,

ch. 330, and of April 13th, 1832, ch. 120, give, as to the'clty of New-York, under

contracts written or by parol, between the owner and builder, a lien on the moneys
due from the owner to the contractor for the same. This privilege does not extend

to the master-builder or contractor. He must rely on his contract with the owner

of the ground. The New-York statutes are remedial only to the creditors of the

original' contractors. 22 Wendell's Rep. 395. The lien by ih.& New-York Act oi

April 29th, 1844, ch. 220, is extended to persons under a contract with the owner

or his agent, who shall per-form labour or furnish materials upon any building or

lot in the city. The lien to be upon the building and lot, and the mode of relief is

prescribed; and by the act of May Tth, 1844, ch. 305, the same provision is ex-

tended to the several cities, and to some speci6ed villages throughout the state.

So, also, in South Carolina, the lien does not extend to sub-contractors, who under-

take a part of the work from the original undertaker. 1 M'Mullan, 431. So, in

Canada, a mason has a special privilege in the nature of a mortgage, upon build-

ings erected by him, and for repairs, and lasting for a year and a day. Jourdjin v.

Miville, Stuart's Lower Canada Rep. 263. The Statute of Pennsylvania, of 16th

June, 1836, gives a proceeding in rem, and the building itself is regarded as the

principal debtor, and the ground as only an appurtenance to it, and sold with it.

Rickel V. James, 7 Watts, 1. Purdon's Dig. 683. In the case of an unfinished

house sold, and a mortgage taken from the purchaser, who afterwards went on and

finished the house, the material men who finished the house and furnished the ma-

terials, were held entitled to priority of payment over the mortgagee. 2 Serg. <k

Rawle's Rep. 138. The mechanic's lien, under the act of Pennsylvania of 1806,

was on the building, without regard to the owner, and a sale under it would carry

the right of the remainder-man, and reversioner and tenant. But the act of 1840

confined the sale under the mechanic's lien to the title vested in the person in pos-

session at the time the building was erected. O'Conner v. Warner, 4 Walls &
Serg. 223. See, further, Jlilliard's Abridgment of the American Law of Rea-

Property, vol. i. 354—361, where the laws and decisions in the several states respect-

ing the lien of mechanics are tuUy collected and ^tated ; and I take this occasion

to observe, that this last work is one of great labour and intrinsic value. The New-

erection of any building, is given a lien on tto bulldicg and land ; and snoh lien may be fore-

closed as a mortgage. Actt of Cornn. 1849, ch. 83.

There is a similar provision, which extends also to vessels, in Vermont. Laas Tt. 1849. The

laws of Khode Island have a like provision, which include canals, turnpikes and rail-roads.

Acts of R, 1. 1847. Corresponding enactments are contained in the laws ofMaine and "Wiscon-

sin. LoAJDS of Maine, 1849, ch. 72. Lavos of Wiaoonain, 1849, ch. 120.
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a lien for salvage. =• This lien is dictated by principles of

commercial necessity, and it is thought to stand upon peculiar

grounds of maritime policy. "^ It does not apply to cases of

finding upon land ; and though the taking care of property

found for the owner be a meritorious act, and one which may
entitle the party to a reasonable recompense, to be recovered

. in an action of assumpsit, it has been adjudged, <= not to give

a lien in favour of the finder ; and he is bound to deliver up
the chattel upon demand, and may then recur to his action

for a compensation. If the ru\e was otherwise, says Ch. J.

Eyre, ill-designed persons might tui'n boats and vessels adrift,

in order that they might be paid for finding them ; and it is

best to put them to the burden of making out the quantum
of their recompense to the satisfaction of a jury. The statute

of New-Tork'J gives to the person who takes up strayed cattle,

the right to demand a reasonable charge for keeping them

;

and, independent of that provision, there is no lien upon
goods found.

A general lien for a balance of accounts is founded on cus-

tom, and is not favoured ; and it requires strong evidence of

a settled and uniform usage, or of a particular mode of deal-

ing between the parties, to establish it. General liens are

loolfed at with jealousy, because they encroach upon the com-

mon law, and destroy the equal distribution of the debtor's

estate among his creditors. « But by the custom of the

*637 trade, an agent may have a lien upon the *property

of his employer, intrusted to him in the course of that

trade, not only in respect to the management of that property,

but for his general balance of accounts. The usage of any

trade sufficient to establish a general lien, must, however,

York law is deemed insufficient to satisfy contractors and furnishers of materials,

and they are desirous to have it more extensive and efficient, and to prevent the

transfer of the property until their claims are seciu'ed, and that the law be made

to apply to all parts of the stare,

• Hartford v. Jones, 2 Salk. Rep. 654. 1 Lord Raym. 393. S. C. Hamilton t.

Davis, 6 Burr. Rep. 2732. Baring v. Day, 8 East's Rep. 57.

' Story, J, 2 Mason's Rep. 88.

" Nicholson v. Chapman, 2 H. Blacks. Rep. 254.

^ Laws of New-York, sess. 30. ch. 2.

« Rushforth T. Hadfield, 6 last's iJfp. 619. S. 0.1 Easts Rep. iU. Bleaden

V. Hancock, 4 Carr. & Payne's Rep. 152.
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tave been so uniform and notorious, as to warrant the infer-

ence that the party against whom the right is claimed had
knowledge of it.a This general lien may also be created by
express agreement ; as, where one or more persons gives no-

tice that they will not receive any property for the purposes

of their trade or business, except on condition that they shall

have a lien upon it, not only in respect to the charges arising

on the particular goods, but for the general balance of their

account. All persons who afterwards deal with them, with

the knowledge of such notice, will be deemed to have acceded

to that agreement. This was the rule laid down by the court

of K. B., in Kirkman v. Shawcross ;^ but the judges in that

case declared, that the notice would not avail in the case of

persons who, like common carriers and innkeepers, were un-

der a legal obligation to accept employment in the business

they assume, for a reasonable price, to be tendered to them,

and who had no right to impose any unreasonable terms and

conditions upon their employers, or to refuse to serve them.

The same intimation, that a common carrier could not create

any general lien as against the person who employed him, by
means of notice, was given by the judges in Oppenkeim v.

JRussell;" but a contrary doctrine was strongly implied in the

subsequent case of Rushfortli v. Sadfield ;^ and the court in

that case, while they condemned the injustice and impolicy

of these general liens, seemed to admit that a common car-

rier TTvight establish such a right against his employer, by

showing a clear and notorious usage, or a positive agree-

ment. It was again stated as a questionable *point in *638

Wright V. Snell,^ whether such a general lien could

exist as between the owner of the goods and the carrier, and

the claim was intimated to be unjust. It must, therefore, be

considered a point still remaining to be settled by judicial

decision.

Possession, actual or constructive of the goods, is necessary

to create the hen ; and the right does not extend to debts

• Eooke, J., 3 Bot. <k Pull. 60.

1- 6 Term Rep. 14.

• 3 Bon. d Pull. 42.

J 1 East's Rep. 224.

f 6 Barnw. d Aid. 360.
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which accrued before the character of factor commenced ;=

nor where the goods of the principal do not, in fact, come to

the factor's hands, even though he may have accepted bills

upon the faith of the consignment, and paid part of the

freight.'' (1) And though there is possession, a lien cannot be

acquired where the party came to that possession wrong-

fully." This wopld be as repugnant to justice and policy, as

it would be to allow one tort to be set off against another.

The right of Hen is also to be deemed waived, when the party

enters into a special agreement inconsistent with the existence

of the lien, or from which a waiver of it may fairly be infer-

red ; as, when he gives credit by extending the time of pay-

ment, or takes distinct and independent security for the pay-

ment. The party shows, by such acts, that he relies, in the

one case, on the personal credit of his employer ; and in the

other, that he intends the security to be a substitution for the

lien; and it would be inconvenient that the lien should be

extended to the period to which the security had to run. This

was the doctrine sustained in Oilmcm v. Brown,^ in respect

to the vendor's right of lien as against the vendee, and the

principle equally applies to other cases ; and it was also ex-

plicitly declared by Lord Eldon, in Cowell v. Simp-

*639 son.^ *The lien is destroyed when a factor makes an

express stipulation on receiving the goods, to pay over

the proceeds.^ So, if the party comes to the possession of

goods without due authority, he cannot set up a lien against

the true owner; and if a servant delivers a chattel to a trades-

» Houghton V. Matthews, 3 Bos. c& Full. 485.

>> Kinlock v. Craig, 6 Term Rep. 119. '78S.

« Lempriere v. Pasley, 2 Term Rep. 485. Madden v. Kempster, 1 Campb. N. P.

Rep. 12. Story on Agency, sec. 361.

i 1 Maion's Rep. 191.

• 16 Ves. 275. Mr. Metcalf, in hia neat and accurate digest of the cases on the

doctrine of lien, contained in a note to his edition of Yelv. Rep. et, a, shows, by

cases as ancient as the Year Books, 5 Edw. IV. 2. 20, and 11 Edw. IV. 1, that the

lien is extinguished by a postponement of credit to a futui-e day.

' Walker v. Birch, 6 Term Rep. 258.

(1) Whether the possession by the factor of a bill of lading duly endorsed, will giro him the

right to take and keep the goods represented by the bill, has been made a question. See Eussell

on Factors, 202. Patten v. Thomson, IM.i&S. 850. Eico v. AusUn, 17 Mass. B. 197.
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man without authority ; or a factor, having authority to sell,

pledges the goods of his principal.

a

Possession is not only essential to the creation, but also to

the continuance of the lien ; and when the party voluntarily

parts with the possession of the property upon which the lien

has attached, he is divested of his lien. If the lien was to

follow the goods after they had been sold or delivered, the

incumbrance would become excessively inconvenient to the

freedom of trade and the safety of purchasers. •> But if the

assignment or delivery to a third person be merely for the

benefit of the factor, or by way of pledge or security to

the extent of the factor's lien, and with notice of the

lien, it is in effect a continuance of the factor's posses-

sion, and the lien is retained."' ISTor is it universally true,

that the actual delivery of part of the goods sold on an entire

contract, is equivalent to the actual delivery of the whole. It

will depend upon the terms of the contract, and the intention

of the parties ; and whenever the property in the part

of the goods not delivered does not *pass to the ven- *64:9

dee, the vendor's right of lien for the whole price is of

course preserved on the part retained.<i

A factor has not only a particular lien upon the goods of

his principal in his possession, for the charges arising on ac-

count of them,e but he has a general lien for the balance of

- Daubigny v. Duval, 6 Term Rep. 604. Hiscox v. Grreenwood, 4 Esp. Rep. Vli.

M'Combie v. Davies, 7 East's Rep. 5. The lien was held to continue under an agree-

ment that it should continue until payment, though the boards on which the lien

attached were removed to ground procured for that purpose by the owner.

Wheeler v. M'Farland, 10 Wendell's Rep. 318.

i" Jones V. Pearle, Str. Rep. 556. Sweet v. Pym, 1 East's Rep. 4.

= M'Combie v. Davies, 7 East's Rep. 5. Urquhart v. M'lver 4 Johns. Rep. 103.

Ganseford v. Dutillet, 13 Martin's Louis. Rep. 284. Nash v. Mosher, 10 Wendell,

431.

i Blake v. Nicholson, 3 Maule & Selw. 161. Wilde, J., in Parks v. Hall, 2 Pick.

Rep. 213. The rule is the same where a warehouseman delivers from time to

time portions of the goods stored in his warehouse, without the storage being paid.

He has a lien upon the portion left for the storage of the whole. Schmidt v. Blood,

9 WendeWs Rep. 268.

" A consignee or factor has a charge on the goods and on the gross proceeds of

the goods, not only for his commissions, but for all such expenses as a prudent man

would have found necessary, in such a case, in the discreet management of his own

affairs. CoUey T. Merrill, 6 Oreenleaf's Rep. 50. He may sell the goods accord-

VoL. n. 53
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his general account, arising in the course of dealings between
him and his principal ; and this lien extends to aU the goods
of the principal in his hands in the character of factor, a The
factor has a lien, also, on the price of the goods which he has
sold as factor, though he has partedwith the possession of the

goods ; and he may enforce payment from the buyer to him-
self, in opposition to his principal.'' This rule applies when
he becomes surety for his priacipal, or sells under a del cre-

dere commission, or is in advance for the goods by actual pay-

ment.«

ing to the general usage, and reimburse himself for his advances and liabilities.

Brander v. Phillips, 16 Peters^ Eep. 129. We understand the true doctiine to be,

says Mr. Justice Story, (Story on Agency, p. 93, note, 2d edit) that when an

assignment is made to a factor for sale, the consignee has a right generally to con-

trol the sale thereof, according to his own pleasure, from time to time, if no ad-

vances have been made or responsibilities incuiTed on account thereof, and the factor

is bound to obey his order. But if the factor maizes advances or incurs responsi-

bilities on account of the aBsignment by which he acquires a special property there-

in, he has a right to sell so much of the consignee's property as may be necessary to

reimburse such advances, or meet such liabilities, if there be no agi'eement which

affects the right. Brown v. M'Gran, 14 Peters, 479. Parker v. Brancker, 22 Pick.

40. S. P. (1)

- Kruger v. Wilcox, Amb. Eep. 252. Lord Mansfield, in Godin v. London Ass.

Co. 1 Burr. Rep. 494. Lord Kenyon, in 6 Term Eep. 262.i Chambre, J., 3 Bos. &
Pull. 489. Knapp v. Alvord, 10 Paige, 205. In Baraett v. Brandao, 6 Manning

& Granger, 630, the bankers' lien was well discussed, and it was adjudged that

bankers have a general lien on the securities of their customers, which come to

their possession as bankers, in the way of their business, for their general balance.

Exchequer bills pass by deliveiy to the bona fide holder for value ; and should they

and ordinary bills and notes payable to bearer be placed in the hands of a banker

to be collected, if the banker is a creditor on a general balance, and bonafide re-

ceives the paper as the property of the customer, he is entitled to his hen, unless

there be some agreement, express or implied, affecting the right of lien. In Louisi-

ana, a factor or commission merchant has no lien over an attaching creditor for a

general balance of account ; his lien is confined to specific advances on consign-

ments. Gray v. Bledsoe, 13 Louis. Eep. 489. Whenever the relation of principal

and factor exists, the right of lien attaches to secure all advances made or liabilities

incurred in the course of his business by the factor, and the doctrine of lien may be

enforced, as well by a purchasmg as by a selling factor. Biyce v. Brooks, 26

Wendell, 367.

k Brander v. Phillips, 16 Peter^ Eep. 129.

= Drinkwater v. Goodwin, Coiop. Eep. 251. Chambre, J, 8 Bos. cfc Pull. 489.

Hudson V. Granger, 5 Barnw. & Aid. 27. Where a factor endorses bills for his

(1) The consignor, before the goods have reached the fector, may transfer the title to a third

person, though the oonfignor be indebted to the factor for advances on previoOB consigmnenta.
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Attorneys and solicitors, as well as factors, have a general
lien upon the papers of their clients in their possession, for

the balance of their professional accounts ; but the lien is

liable to be waived or divested, as to papers received under a
special agreement or trust, where they take security from
their clients, a The solicitor or attorney has two kinds

of lien *for his costs ; one on the funds recovered, and *641

the other on the papers in his hands.'' The client can-

not get back the papers without paying what is due,, (what-

ever becomes of the suit,) not only in respect of that business

for which the papers were used, but for other business done

by him in his professional character. <= The attorney's lien for

costs extends to judgments recovered by him ; and yet a hona

fide settlement or payment by the debtor, before notice of the

lien, will prevail against it ; and the attorney's lien upon a

judgment yields to the debtor's equitable right ofset-off.^ "We

foUow, in New-York, the rule of the English court of chan-

cery, and of the court of 0. B.; and consider the lien as sub-

principal, his liability, with a reasonable apprehension of danger, gives him a lien

on other bills in his hands belonging to his principal, to meet the event of his en-

dorsement. Hodgson V. Payson, 3 Harr. d: Johns. Rep. 339. But a factor who
remits a bill to his principal in payment of goods sold on his account, and endorses

the bill, does not become personally responsible, if he receives no consideration for

guarantying, and does not expressly undertake to do so. Sharp v. Emmet, 5

Wharton, 288. The modern cases have relaxed the severity of the old rule.

' Lord Mansfield, Doug. Rep. 104. Montagu on Lien, 32. 59. Sx parti

Sterling, 16 Ves. 258. Cowell v. Simpson, ibid. 276. Ex parte Nesbitt, 2 Bch. &
Lef. 279. Stevenson v. Blakelock, 1 M. & S. 635. Dennett v. Outts, 11 N. B.

Rep. 163.

'' There is a distinction between a lien on papers and one on moneys recovered.

The latter lien is only on the moneys recovered in the particular case, and does not

extend to any general balance due him for professional services in other cases.

Pope V. Armstrong, 3 Smedes & Marshall, 214.

« Sir Thomas Plumer, 2 Joe. & Walk. 218. An attorney may, upon reasonable

cause and reasonable notice, abandon the conduct of a suit, and still recover his

costs for the period during which he was employed. Rowson v. Eai-le, 1 Mo. &
Mai. 538. "Vansandau v. Brown, 9 Bing. Rep. 402. Hoby v. Built, Z B. ib

Adolph. 360.

* Vaughan v. Davies, 2 S. Blacks. Rep. 440.

Bank of Eoclieater v. Jones, 4 Comst. B, 497. A factor, -who accepts a bill drawn on goods,

placed in the hands of a third person to be delivered to him, acquires a property in the goods

against an attaching creditor. Nesmith t. Dyeing Co. 1 OrnHs Ji. 130. His lien extends to

goods only, which come to his hands as factor, Dixon v. StanQcld, 11 Sig, L, <& B. R. 623.

Elliot T. Bradley, SS r«n»*. S. 21 T.
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ject to all the equities that may attach on the fund, and as ex-

tending only to the clear balance resulting from the equity

between the parties.* Dyers have likewise a lien on the

goods sent to them to dye, for the balance of a general ac-

count. •> A banker, like an attorney, has also a lien on all the

paper securities which come to his hands, for the general bal-

ance of his account, subject equally to be controlled by special

circumstances. 1= The same thing may be said of an insurance

broker ; and his lien exists upon the policy of insurance, even
• though the consignor should assign the interest covered by
the policy, for the assignee would take, subject to the lien.'^

It exists to cover any balance due upon general insurance ac-

count, though not as to business foreign to that of insurance.

«

If, however, the insurance broker be employed by an agent

of the principal, and with the knowledge that he acted as

agent, the broker has no lien upon the policy, for any general

balance that may be due to him from the agent.f

*642 It was *also decided by Lord Kenyon, in Naylor

V. Momgles^s and afterwards recognised as settled

law,'> that a wharfinger had not only a lien on goods deposited

at his wharf, for the money due for the wharfage of those par-

ticular goods, but that he was also entitled, by the general

usage of his trade, to retain them for the general balance of

his account due from the owner.'

But it would be inconsistent with my general purpose to

pursue more minutely the distinctions that abound in this

doctrine of lien ; and I will conclude with observing, that a

* Porter v. Eane, 8 Johns. Rep. Z51. Mohawk Bank v. Burrowa, 6 Johns. Oh.

Rep. S\1. This lien, except as to costs, docs not extend to the client's money or

damages recovered, be/ore the same is in the possession of the attorney. St. John

V. Diefendorf, 1 2 Wendell, 261.

i> Savill v. Bai-chard, 4 Enp. Rep. 53.

« Davis V. Bowsher, 6 Term Rep. 488. Jourdaine v. Lefevre, 1 Esp. Rep. 66.

^ Gordon v. London Assm-ance Company, 1 Burr. Rep. 489, Whitehead v.

Tanghan, Ooohe's B. L. 316.

" Story on Agency, sec. 379. M'Kenzie v. Nevius, 22 Maine Rep. 138.

' Maanss v. Henderson, 1 East's Rep. 335.

t I Esp. N. P. Rep. 109.

• Spears v. Hartley, 3 Esp. N. P. Rep. 81. Heath and Chambre, J., in Richard-

son V. Goss, 8 Bos. & Pull. 119.

• The wharfinger has equally a lien on a vessel for wharfage. Johnson v. The

JM'Donough, Gilpin, 101.
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lien is, in many cases, like a distress at common law, and
gives the party detaining the chattel the right to hold it as a

pledge or secuiity for the debt, but not to sell it. It was
once said by Popham, Ch. J., in the Hostler's case,^ that an
innkeeper might have the horse of his guest appraised and
sold, after he had eaten sis much as he was worth. But this

was a mere extra-judicial dictum, and it was contrary to the

law, as it had been previously, and as it has been subsequently

adjudged.'' The right to sell in such a case is allowed by the

custom of London, but not by the general custom of the

realm. (1) Ipresume that satisfaction of a lienmay be enforced

by a bill .in chancery ; and a factor, having a power to sell,

has the means of payment within his control ; and a right to

sell, may, in special cases, be implied from the contract be-

tween the parties, as where the goods are deposited to secure

a loan of money, <= or where a factor makes advances or incurs

liabilities on account of the consignment (2) It would be

' Ydv. Rep. 66.

t Waldbroke v. Griffin, 3 Rol. Abr. 35, A. pi. 5. Moore's Rep. S'ze. Jones

Pearle, 1 Str. Rep. 556. Pothonier v. Dawson, 1 Hold N. P. Rep. 383.

•= Pothonier #. Dawson, 1 Holt's N. P. Rep. 383.

* Brown v. M'Gran, 14 Peters, 4'79.

(1) Innkeeper has no right to sell his guest's horse for his keeping. His remedy is by action

in nature of a bUl in chancery. Tox v. McGregor, 11 Sarb. R. 41.

(2) Since the publication of the Commentaries, the factor's right to sell the goods of his prin^

cipal has undergone considerable discussion.

In general, a factor has a right to sell at such time, and for such prices, as in the exercise of a

sound discretion he may think best for his employer. j

If the factor, without making advances, receive the goods subject to instructions, he is bound

to obey them. Concerning these propositions, the authorities are agreed. Smart v. Sanders, 5

M. O. & S. B. 895. Brown v. MoGran, 14 Pet. R. 479. 435. Marfleld v. Goodhue, 8 Oormt. B. 63

.

Further than this, it is not easy to reconcile them.

1. In England, it is held, that a factor, to whom goods had been consigned, generally for sale,

and who has subsequently made advances on the credit of the goods, has no right to sell them

contrary to the orders of his principal, even though the latter, on requeet, refUse to refund the

advances, and it be admitted that the sale was a sound exercise of discretion. Smart v. Sanders,

e^wpra, S. 0.

Tet, in this case, the court exhibited a decided Inclination to recognise an alleged general

custom among factors, to sell upon default of the principal, p. 919.

2. In New-Tork, and perhaps in the states generally, the doctrine maintained is, that a factor

who has received goods for sale, whether with or without instructions, and has made advances

upon them, may, in good faith, though contrary to the instructions of his principal, sell so many

of them as are requisite to cover his advances, if the principal, upon reasonable demand., re-

flise to refund such advances. Blot v. Boiceau, 1 Samdf. Sup. C. R. 111. S. 0. on Appeal, 8

Comet. B. 78. Frothingham v. Everton, 12 N. Samp, R. 239. Parker v. Branker, 22 Pick. 40.

Marfleld v. Goodhue, 3 Oormt. R. 62.
,

8. The Supreme Court of the U. 8. has hold a stiU different doctrine in the case of Brown v.
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very convenient to allow an innkeeper to sell the chattel with-

out suit, in like manner as a pawnee may do, in a ease of

palpable default, and on reasonable notice to redeem ; for the

expense of a suit in equity by an innkeeper would, in most
instances, more than exhaust the value of the pledge.*

•

*643 *rV". Of the temvmation of agency.

The authority of the ^gent may terminate in various

ways. It may terminatewith the death of the agent ; by the

limitation of the power to a particular period of time ;- by the

execution of the business which the agent was constituted tO'

perform ; by a change in the state or condition of the prin-

cipal ; by his express revocation of the power ; and by his

death.

1. The agent's trust is not transferable, either by the act of

the party or by operation of law. It terminates by his death

;

and this results, of course, from the personal nature of the

trusts According to the civil law, if the agent had entered

upon the execution of the trust in his lifetime, and left it par-

tially executed, but incomplete at his death, his legal repre-

sentatives would be bound to go on and complete it.<= Po-

• In Pennsylvania, by statute, in ISC'?, innkeepers have a lien on horses delivered

to them to be kept in theii- stables, for the expense of the keeping ; and if the

expense amounts to $30, and is not paid in fifteen days after demand, the inn-

keeper may cause the horse or horses to be sold at public sale for his indemnity.

Purdon'a big. 506.

> Dig. Vt. 1. 2'7. 3. Pothier, Traite du Conlrat de Mandat, No. 101.

" Dig. 17. 1. 14, and 11. 2. 40.

McGran, 14 Pet. 479. 495. Mr. Justice Story, in delivering tlie opinion of the eonrt, declared the

law to be, that "the consignor has no right, by any orders given, after advances made or liabili-

ties incurred, to suspend or control the factor's right of sale, except as to the surplus of the con-

signment, beyond such advances or liabihties." See, also, Stor^ on AgeTicy, § 74, and note.

The factor who has made advances on goods consigned, may maintain an action before sale.

(TTpham v. Lefavour, 11 Met. B. 174,) after waiting a reasonable time for sale, in due course of

business. Frothingham v. Everton, 12 K. Sa/mp. R. 289. However, there is a dictum, per

Woodworth, J., in 6 Cow. B. 184, that no resort can be had to the principal, until a failure of the

consignment.

The measure of damages in actions against factors for selling in violation of duty, is the amount
of injury which the principal has actually sustained, in consequence of such sale. In general, it

may be the difference between the price obtained for the goods, and the highest price at which

they might have been sold. Marfleld v. Douglass, 1 Sandf. Siq). O. E. 860. Blot v. Boiceau, 8

Comtt. T8. Nelson v. Morgan, 2 Martin's La. R. 257. But much will depend upon the time and
the circumstances under which the sale tools place. Frothingham v. Everton, 12 2^. Ramp. R.

289. Ainsworth v. Partillo, 18 Ala. R. 461. Austin v. Crawford, id. 385. Sedgwick on Dam,
284. 865, 866. Wilson v. Little, 2 Comet. B. 443.
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tMer adopts this principle as just and reasonable ; and there

can be no doubt tbat tbe principal will be bound to complete

a contract, partly performed by him by the act of his agent,

by a suit at law or in equity, according to the nature of the

case ; but the representatives of the agent will hare nothing

to do with it, unless the business be in such a situation that

it cannot be performed without their interrention. The cases

stated in the civil law, and by Pothier, were between the

principal and the agent, and not between a third person and

the representatives of the agent dealing in the character of

agent. Nor can authority given for private purposes to two

persons, be executed by the survivor, unless it be so expressly

provided, or it be an authority coupled with an interest.!^

2. A power of attorney, or every naked authority is, in ge-

neral, from the nature of it, revocable at the pleasure of the

party who gave it.i" But wherQ it constitutes part of

a security for money, or is *necessary to give effect to *644

such security, or where it is given for a valuable consi-

deration, it is not revocable by the party himself, though it is

necessarily revoked by his death. <= In the case of a lawful

revocation of the power by the act of the principal, it is re-

quisite that notice be given to the attorney; and all acts }>ona

fide done by him under the power, prior to the notice of the

revocation, are binding upon the principal. <= This rule is

» Pothier, Traite du Contratde Mandat,'!>los. 101, 102. Co. Zitt. 112. h. 181. h.

Mr. Justice Stoiy {Com. on Bailments, Hi. 2d edit.) suggests that the power or

mandate might survive as against a surviving partner, where a partnership house

Tvas the mandatary.

>> Vinyor's Case, 8 Co. 81. b.

° Walsh v. Whitcomb, 2 Esp.Bep.565. Lord Eldon, in Bromley v. Holland, Y

Ves. 28. Hunt v. Rousmanier, 8 Wheaton, 174. Gaussea v. Morton, 10 Barnw.

& Cress.lSl. Story on Agency, 2d edit. sec. 496. Ibid, on Bailments, 161, 2d edit.

' Pothier, Traite des Oblig. No. 80. BuUer, J., in Salter v. Field, 5 Term Rep.

211. Bowerbaak v. Moriie, Wallace's Rep. 126. Spencer & White v. Wilson, 4

Munf. Rep. 130. Mellen, Oh. J., in Harperr. Little, 2 Cfreenleaf's Rep. 14. Code

of Louisiana, art. 2996, 299t. Sotchkiss' Code of Georgia, p. 404. Beard v.

Kirk, 11 N. H. Rep. 397. United States v. Jarvis, District Court of Maine, Feb.

1846, N. Y. Legal Observer for August, 1846. In this last case the defendant

was appointed navy agent, to hold his office during pleasure, for a term not ex-

ceeding four years, and hewas removed without cause and without previous notice,

six months before the expiration of the four years, and was sued on his bond for a

balance of accounts. He had hired an office and a clerk, and was responsible for

the accruing rent on the unexpired quarter, and for the clerk's salaiy for an unex-
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necessary to prevent imposition, and for the safety of the party

dealing with the agent : and it was equally a rule in the civil

law.a Even if the notice had reached the agent, and he
concealed the knowledge of the revocation from the public,

and the circumstances attending the revocation were such

that the public had no just ground to presume a revocation,

his acts done under his former power would still be binding

upon his principal.'' He can, likewise, according to Pothier,

conclude a transaction which 'was not entire, but partly exe-

cuted under the power when the notice of the revocation was
received, and bind the principal by those acts which were
required to consummate the business. The principal may,
no doubt, be compelled to act in such a case and indemnify
the agent, <= but it seems difficult to sustain the act of the

agent after his power has been revoked, for he becomes a
stranger after the revocation is duly announced.

3. The agent's power is determined, likewise, by the bank-
ruptcy of his principal ;'* but this does not extend to an au-

thority to do a mere formal act, which passes no interest, and
which the bankrupt himself might have been com-

*645 pelled to *execute, notwithstanding his bankruptcy. ^

Nor will the bankruptcy of the principal affect the

personal rights of the agent, or his lien upon the proceeds of

pired term. It was held that the defendant was entitled, by way of set-oif, for the

rent and the clerk's hire accruing after his removal, and for which he had become

responsible. It was declared as a sound and settled principle in respect to agency,

that though it was revocable, or might be renounced at pleasure, yet if revoked

without just cause and without reasonable notice, by either party, the pn'ncipal

would be responsible for the loss resulting from contracts bona fide made and

entered into in the necessaiy execution of the tnist, before notice, for nemo potest

mutare consilium suum in alterins injuriam,and this principle of justice and policy

applied equally between the government and an individual, and between private

individuals. This doctrine, so just and true, was illustrated with learaing and

ability by Mr. Justice Ware, the district judge.

• Dig. 17. 1. 15. 76. 46. S. 12. 2. lb. 46. 3. 31. 33, 34. Vomat, 1. 16. 3. 9.

^ Harrison's Case, 15 Mod. Rep. 346. Pothier, Traits du Conirat de Mandat,

Ifo. 121. Salter v. Field, 5 Term, 215, Buller, J. Hazard v. Treadwell, 1 Str.

506. Morgan v. Stell, 5 Binney's Sep. 305. ,

' I)ig.\1.\.\h. 1 Z»o?na(, b. 1. tit 15. sec. 4. art. 1. Ersk.Inst.Z.ld.iO. Story

on Agency, 2d edit sec. 468.

• Minnett v. Forrester, 4 Taunt. Rep. 541. Parker v. Smith, 16 East's Rep. 382.

Pothier, Contrat de Mandat, n. 120. Oivil Code of Louisiana, art. 2996.

• Dixon V. Ewart, 3 Merivale's Rep. 322.
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a remittance made to him under the orders of his principal
before the bankruptcy, but received afterwards." If the
principal or his agent was a feme sole when the power was
given, it is determined, likewise, by her marriage ; for the
agent, after the marriage, cannot bind the husband without
his authority, and the acts of a feme covert might prejudice
her husband.b Her warrant of attorney to confess judgment
is countermanded by her marriage before the judgment is

entered up.c

4. The authority of an agent may be revoked by the lunacy
of the principal; but the better opinion would seem to be,

that the fact of the existence of lunacy must have been pre-

viously established by inquisition, before it could control the

operation of the power. IS'eitherthe agent nor third persons

dealing with him under the power, have any certain evidence
short of finding by inquisition of the state of the mind of

the principal ; and in cases of partnerships, it would at least

require a decree in chancery to dissolve the partnership on
the ground of hinacy. Insanity does not operate as a revoca-

tion of a power coupled with an interest ; nor if the agent

acts under a written power, or a previously acknowledged
authority, and the insanity be unknown to the party.''

5. The authority of an agent determines by the death of his

principal ; and a joint authority to two persons termi-

nates by the *death of one of them. This is the gen- *646

eral doctrine. « By the civil law, and the law of those

* Alley V. HotsoD, 4 Oampb. iV. P. Rep. 625.

White T. Gieford, 1 Rol. Abr. 331. tit. Authoritie, E. pi. 4. Anon. Wm. Jones,

388. Charnely v. Winstanley, 5 East's Rep. 266.

« Anon. 2 Scdk. Rep. 1 IT. 399. The cases in Salkeld have been since overruled,

and judgment may in case of marriage be entered up against husband and wife. 1

/SAower, 91. Hartford v. Matingly, 2 CAiHi/, 114. Z Moore & Scott, ?,(lO. Enue

V. Clark, 2 Barr Penn. Rep. 234.

^ Huddleston's Case, cited in 2 F««ey, 34. \ Swanst. Rep. 51i.Ti. Sayer v. Ben-

nett, 1 <7ox's Cas. lOT. Waters v. Taylor, 2 Ves. & Bea. 801. Jones v. Noy, 2

Mylne & Keene, 125. The principle in the Roman law was, that no valid trans-

action whatever was destroyed by subsequent lunacy. Neque testamentum recte

factum, neque ullum aliud negotium recte gestum,posteafuror interveniens perimit.

Inst. 2. 12. 1. Lunacy is no revocation of a power, so far as third persons, ignorant

of the lunacy, are concerned, in acts done under the power. 1 BelVs Com. 489.

Davis V. Lane, 10 N. H. Rep. 156.

e Litt. sec. 66. Go. Litt. ibid. Mooris Rep. 61. pi. 172. Mitchell v. Eades,

Free, in Chan. 125. Hunt v. Rousmanier, 8 Wheaton, 201. Peries v. Aycinena,
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countries which have adopted the civil law, the acts of an

agent, done hona ^c?6 after the death of the principal, and be-

fore notice of his death, are valid and binding on his repre-

sentatives.a But this equitable principle does not prevail in

the English law; and the death of the principal is an instan-

taneous and absolute revocation of the authority of the agent,

unless the power be coupled with an interest.^ Even a war-

3 Watts d) Serg. 79. Paley no Agency, ItT. Gomyris Dig. tit Attorney, C. 10,

11, Raw V. Alderson, 1 Tatmton, 453.

• Inst. 3. 27. 10. Dig. 17. 1. 26. Ibid. 46. 3. 32. Pothier, Traiti des Ohlig. n.

No. 81. Pothier, Traits du Gontrat de Ghange, part 1. ch. 6, sec. 168. Emerigon,

Traits des Ass. torn. ii. p. 120. 1 BelFs Com. on the Laws of Scotland, 488. Gode

of Louisiana, art. 8001. If A. proposes, by letter to B. (says Pothier, in hie Traite

du Gontrat de Vente, Wo. 32,) to buy his goods for a certain price, and A. dies

before the letter reaches B., and B. on the receipt of the letter, and ignorant of the

death of A., accepts, yet it is no contract, for the will of A. did not continue to the

time of the acceptance by B. Here was not a conouiTence of wills at the time.

But if B. acted in pursuance of the letter, and sent the goods, the representatives of

A. are bound to execute the proposal, not as a contract of sale, but under an im-

plied obligation to indemnify, according to the rule in equity, that nemo ex alterius

facto prcegravari debet. Vide supra, p. 477. The conclusion to which Pothier

arrives ia not correct, but he qualifies the mischievous consequences of his doctrine

by the infusion of an element of equity. A difficult question arose in the English

court of exchequer, in Smout v. Ilberry, 10 Meeson tfc Welsby, 1. The family of A.

was supplied with necessaries by B., and A. went abroad, leaving his wife authority

to contract with B., and died. The wife continued to be supplied with goods by B.

before information of the husband's death had been received by either party. It

was held that the wife was not liable, the revocation being the act of God, she

being entirely blameless, and chargeable with no omission, and acting in the charac-

ter of agent only. It was conceded, in the same case, that the executors of the hus-

band were not liable, and no one was liable on the conti-act. I doubt the equity of

this decision, and I think it might not unreasonably have been considered that the

wife, acting as the agent of her husband, and obtaining credit in that character,

took the consequences of that assumption, rather than the tradesman with whom

she dealt.

i" The King v. Coi-poration of Bedford Level, 6 Easts Hep. 356. Watson t.

King, 4 Gampb. N'. P. Sep. 272. Harper v. Little, 2 Oreenleaf's B. 14. Ship-

man V. Thompson, Willes' Rep. 103. D. Wynne v. Thomas, ibid. 563. Bergen v.

Bennett, 1 Gained Gases in Error, 1 . Hunt v. Ennis, 2 Mason's Rep. 244. Hunt

,v. Rousmainer, 8 Wheaton, 174. To constitute a power coupled with an interest,

there must be an interest in the thing itself, and not merely in the execution of the

power. Ibid. A naked power, without any interest, or one simply collateral, is

when authority is given to a stranger to dispose of an interest in which he hath no

estate whatsoever; but if he has, under the instrument creating the power, a

present or future interest in the land, then the power relates to the land, and is

coupled with an interest. Bergen v. Bennett, 1 Gaines' Gases in Error, 1. In

Mainland, by statute in 1837, acts done under a power of attorney, unrevoked at
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rant of attorney to confess judgment, though it be not

revocable by the *act of the party, is nevertheless re- *647

Yoked by his death ; and all that the courts can do is

to permit the creditor to enter up judgment as of the preced-

ing term, if it was prior to the party's death.^ Such a power
is not, in the sense of the law, a power coupled with an in-

terest. •>(!)

the time, are binding upon the representative or assignee of the constituent, though

he was dead or had assigned his interest at the time the act was done, provided

the other party had no notice of the death or assignment. So, by statute in

Georgia, of February 22d, 11S5, Prince's Dig. 163, a power of attorney is in

force until the attorney or agent has due notice of the death of his constituent.

So it is held in Pennsylvania, that the acts of an agent or attorney, done after the

death of hia principal, of which he was ignorant, are binding upon the parties.

Cassiday v. McKenzie, 4 Waits S Serg. 282. The broad piinciple is here incul-

cated, that the (determination of an agency by death, like an express revocation,

takes effect only from the time of notice. This is substituting the rule of the civil

for the rule of the common law.

* Nichols V. Chapman, 9 Wendeirs Rep. 452.

I" Cades v. Woodward, 1 Salk. Rep. 87. Puller v. Jocelyn, 2 8tr. Rep. 882.

Hunt V. Ennis, 2 Mason's Rep. 244. But though a warrant of attorney to confess

judgment, given by two persons, be revoked by the death of one of them, such a

wan-ant, given to two persons, is not revoked by the death of one of them. Gee v.

Lane, 15 ^os<, 592. Raw v. Alderson, '7 Tatire*. ^«p. 653. The law of principal

and agent has been extensively considered, and the judicial decisions at West-

minster Hall digested in several English works ; but the treatise of Mr. Livermore,

on the Law of Principal atid Agent, published in two volumes, at Baltimore, in

1818, is a work of superior industry and learning. He has illustrated every part

of the subject by references to the civil law, and to the commentators upon that

law, and he has incorporated into the work the leading decisions in our American

courts. The treatise on the law of Principal and Agent, by Mi-. Hammond, of

New-York, published in Februaiy, 1836, is of still more useful application, by

reason of his extensive view of all the principles and cases applicable to the

subject, brought down to the present time. He has drawn largely from Paley's

treatise, and the notes of the learned editor, Mr. Lloyd ; but the digest of the

American cases, which are very numerous, gives the work a decided superiority.

Paley's Agency, with Mr. Lloyd's notes, was in 1847 greatly enlarged by the

learned labours of Mr. Dunlap, and his edition probably contains the fullest col-

lection of references to modem decisions that is to be met with. The principal

cases under the maxim qyii per alium facit per seipsum facere videtur, are reviewed

(1) In Smart T. Sanders, 5 Mam. Oram. & Scott B. 895. 91T, Oh. J. -WUde, (now Ld. Oh. Truro,)

after a consideration of the cases, declared that "the result appears to be, that where an agree-

ment is entered into on a sufficient consideration, whereby an authority is given, for the purpose

of securing some benefit to the donee of the authority, such an authority is irrevocable. This is

what is usually meant by an authority coupled with an interest" See Mariield v. Goodhue, S

Coma. B. 62. 78. Bee, also, Knapp v. Alvord, 10 PaAgs B. 205. 209.
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and accompanied with judicious reflections and skilful an'angement, in BroonCa

Selection of Legal Maxims^ p. 37 3, Loudon edit.

Since the third edition of these Commentaries, Mr. Justice Story's Commentaries

on the Law of Agency have appeared, and the subject is examined and digested

with his usual accuracy and research, and "with fulness and completeness of

execution. A second edition of the work, revised and enlarged, appeared in

1844.(1)

(1) The cases relative to the liability of principal and agent, on the contracts of the latter, may
be, perhaps, usefully classed as foUows

:

I. Where the principal only is liable.

Where the agent acting 'within the limits of his authority, makes his principal known ; or

where (though there were no e:^ress statement to that effect) circumstances show, that It was
understood at the time that the person contracting acted as agent, and intended to make the

contract on behalf of his principal, the contract is entirely the principal's, and the agent incurs

no liability.

This proposition, subject to the qualification which follows, is suflBciently established by the

commentator. And, see Smith on Merecmtile Law, (by H. & G.) p. 144. 3 ChiWy on Com,

.

a/nd Mwnfi 211, 212. Pal&y on Ag&ncy, Dvmlap's ed. pp. 368, 369. Story on Agencyy §§
261. 268. Roberts v. Biatier, 14 V&rmont B. 195, See, also, Kirkpatrick v. Stainer, 22 TTeTMZ,

R. 962. Shelton v. Darling, 2 Coim. B. 485. Mott v. Hicks, 1 Cow&t^^B. 618. Eockaway
T. Allen, IT W&nd. B. 40. Stanton v. Camp, 4 Bard. S. C. Bep. 274. Hickes v. Hinde, 9

Bard. B. 528.

So, also, where a person has been authorized to do.an act i/n 7ida own name, for which no one

but the principal can be held liable ; as where a husband authorizes his wife to do an act im, her

own name. Lindus v. Bradwell, 12 Jurist Bep. C. P. 1848.

II, Where the agent only is liable. ^

1. When one professing to act as agent has no authority, or has exceeded his authority, he Is

generally liable to the other contracting party, so far as he has exceeded his powers.

This is the general rule, but it is subject to several exceptions. The principal may be liable

for the acts of a profe^ed agent, though the latter ,has acted without, or in violation of instruc-

tions, if the principal, by the mode of his appointment, the usages of trade, the coiu-se of dealing,

or other circumstances, has held forth the agent to the world, or allowed him to appear as if

clothed with competent authority, and his acts are within the limits of his apparent authority.

Whitehead v. Tuckett, 15 East B, 408. Fenn v. Harrison, 4 Term B. 177. Sikes v. Giles, 5 M.

&W. B. 645. Sliower^s B. 95. Iveson v. Connington, 1 Bam. cfe Oresw. 160. Fox v. Frith, 10

Meea. S W. 131. See, also, Birdseye v. Flint, 3 Bard. S. 0. Bep, 500. Ballon t. Talbot, 16 Mass.

B. 461. Piatt V. Catbell, 3 Dm.id'a B. 604. Townsend v. Hubbard, 4 EUVb B. 851. Perkins v.

Wash. Ins. Co. 4 Oow&n^s B. 645.

The liability of a party, professing to act for another, without authority, is clearly set forth in

the recent case of Smout v. Hbery, 10 MIS W. B. 1, and considered to exist equally in the follow-

ing cases, viz

:

(1st.) When having in fact no authority, he has fraudulently represented himself as having

authority.

(2d.) When he has no authority, and knows it, but nevertheless makes the contract as having

authority, although no proof of fraudulent intention can be given.

(3d.) When the party making the contract -as agent, donajidej believes that such authority Is

vested in him, but has, in fact, no such authority. See, also, Polhill v. Walter, Z B. & Ad. 114.

Kaye v. Brett, 19 Law Jov/rnal B&p. May, 1850. See Cassiday v. McKen2ie,4 Watts cfc Serg. B,

232. See the Corn's, post, 646.

Some doubt, however, is thrown over the third position, in Smout v. Ilbery, by the latter

cases of Taylor v. Ashton, 11 M. <& W. 401, and Collins v. Evans, 5 Ad. db El. 2f. S. 820. See,

further, Lewis v. Nicholson, 12 Eng. L. db E. B. 480. Carr v. Jackson, 10 Eng. L. t& E. B. 526.

% When from the form of the contract, if written, or from the attending circumstances, if the

contract be verbal, it may be inferred that exclusive credit was given to the agent ; and when

the technical rules of law will permit no other person to be charged. Chadwick v. MadeUj 13

Eng. L. <& E. B. ISO.
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(a.) If an agent contracts under seal, althougli he describes himself as acting for and on be-
half of his principal, he will be liable on his express covenant, whether he have authority or

not. Hancock v. Hodgson, 4 Blng. B. 269. Appleton v. Binks, 5 MasVs B. 143. Stone v. "Wood,

7 Cowen^s B. 453. Spencer t. Field, 10 Wend. ST. Hopkins v. Mahaffy, 11 Serff. & B. 126.

But this case last cited, lays down the rule, that if the covenants are in the name of the princi-

pal, and the instrument is signed by the agent, us agent, the latter is not liable personally. Ab-
bey V. Chase, 6 CusMng B. 54.

(b,) So, if the agency and the liability of the principal be known, an election to take the indi-

Tidual note of the agent will be regarded as an election to discharge the principal. Paige v.

Stone, 10 Met. B. 169. Green V. Ganner, 8 Met. B. 411. "Wilkins v. Kead, 6 GreenlyB, 252.

And giving credit to the agent, in the contracting party's book, or otherwise treating him as

principal under the like circumstances, will discharge the principal. Addison v. Gandasequi, 4

TajifU. 574.

It has been held, that where the agent gives a promissory note or bill of exchange, in his own
name, and, it would seem, under circumstances which do not show an election to take tbe ex-

clusive credit of the agent, the principal cannot be sued on the security ; and that parol evidence

is not admissible to charge him. Stockpole t, Arnold, 11 Mass. B. 27. Tabor v. Cannon, 8

Met. B. 456. Bradford Com. Ins. Co. v. Oovell, 8 Met. B. 442. Fenly v. Stewart, 5 SoTidf. S.

C.B. 101,

The right (says Lord Abinger) to sue the principal when disclosed, does not apply to bills of

exchange, accepted or endorsed by the agent in his own name ; for by the law-merchant, a chose

in action is passed by endorsement, and each party who receives the bill is making a contract

with the parties upon the face of it, and with no other party whatever. Bechman v. Drake, 9

M. & W, 92.

"Whether in Massachusetts, the principal will be chargeable in any form of action, seems not

to have been decided. See Tabor v. Cannon, swpra. In New-York, the principal, though not

chargeable on the note, would be chargeable in another form of action, if he had received the

benefit of the contract. Allen v. Coit, 6 BilVa B, 818. Minard v. Mead, 10 Wend. B. 271. Bank
of Eochester v. Monteath, 1 Denials B. 402.

In England, parol evidence would probably be admissible to charge the principal, but not to

discTiarge the agent. Higgins v. Senior, 8 M. S W* 884, Bechman v. Drake, 9 M. <& W. 79.

Jones V. Littledale, 6 Ad. <& El. 486. 2 Smithes Ld. Cases, 225. 805. Contra, Fenly v. Stewart,

evp.

But where the act is done in the name of one partner, upon agreement^ for the whole firm, all

will be bound. 1 Denio B. 402, swpra. Bank of South Carolina v. Case, 8 B. & Cresw, B. 427.

"Winship v. Bank of United States, 5 Pet. B. 529.

8. "Where there is no responsible principal, a contracting party, though representing himself

as an agent, will be personally liable. Eton v. Bell, 5 JB.d: Aid. B. 84, Thatcher v. Dinsmore,

5 Mass. B. 299. Childs v. Monins, 2 Brod. & Bi/ng. 460. Story on Agency, % 280.

4. Where the agent acts for a principal residing in a foreign country. But on the question

whether the agent is alone liable, the authorities are conflicting. See j308^, p. 80T, n. b.

III. Where both principal and agent are liable.

Subject to the exceptions mentioned above, where an agent, acting within his authority, con-

tracts without naming his principal, the contracting party, on discovering the principal, may
elect to charge either him or the agent The converse of this rule is also well established, viz

:

that the principal may declare himself, and take advantage of his agent's contracts made without

disclosing him. But if the state of accounts between the contracting parties have bona Jide, in

, due course of dealing, been altered, the right of election is In such case lost Sims v. Bond, 6

B. & Ad. B. 393. Peterson v. Gandasequi, 15 East B. 62. Thompson v. Davenport, 9 B. <& C,

B. 78. Kymer v. Sewercroft, 1 Convpt. B. 109. Pentz v. Staunton, 10 Wend. B. 271. Short v.

Spackman, 2 Barn. S Ad. B. 962. Taintor v. Prendergast, 8 IliWe JT. T. Bep. 72, Raymond

v. Crown, &c. 2 Met. B. 319. French v. Price, 24 Bick. B. 13.

rV. When neither prhicipal nor agent are Uable on the engagement.

Thus, in the case of Smout v. Ilbery, mpra, no one was liable on the contract upon which

that action arose. So no one, it seems, is liable on tJte covenants of a deed which are in the

name of the principal, but the deed is signed by the agent Hopkins v. Mahaflfy, 11 Serg. & B.

126. Whether there was a remedy in the latter case, in any form of action, was not decided.

Wells V, Evans, 20 Wmd. B. 251. Clarke v. Courtney, 6 Pet. B. 819. Stetson v. Patten, 2

Cfreenle'af B. 858. Brockway v. AUen, 17 Wend, B. 40.
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V. Public agents.

They stand on peculiar grounds. Acting for the state, there is, strictly speaking, no liability

of the principal, as no action on behalf of the contracting party lies against a state or the United

If the agent act by public authority, and within the limits of his power, he does not render

himself liable, though he contracts in his own^name, and under seaL Unwin v. "Wolseley, 1

Term, 674. Hodges v. Dexter, 1 Orq.'odi B. 845. Olvey t. Wikes, 18 Johns. B. 122. Daws t.

Jackson, 9 ifo««. B. 490. Fox T. Drafflfe, 8 Cowm B. 191. Wiggms t. Hathaway, 6 Barb, 3. C.

Sep. 632. -4 -
'

If a public agent exceed his anthoritji he will be liable. 'Where a person, under protest, pays

illegal duties, he may recover the m^ney paid in an action against the collector. Elliott v.

Swartwout, 10 Pet. B. 18T. Bent v. Hoyt, 18 Pet. B. 263. Irving t. Wilson, 4 Term. B. 485.

Clinton v. Strong, 9 JoTms. B. 870. But the cale of Carjr v. Curtis, 3 Eow, B. 286, denies such

liability in thecoUector, under the act of congress of March 3, 1839.

If the fact of public agency does not appear at the time of making the contract, Swift v. Hop-
kins, (13 Jolms. B, 813,) Belknap r. Binkhart, (2 Waid. B. 875,) or if a public agent make an

express promise, Gill v. Brown, (12 Johms. B. 885,) or if by his conduct he prevents a remedy

against government, Freeman v. Orvia, (9 Mass. B. 272,) a personal Uabihty will be incurred.

And in general public agents themselves, and not government, are responsible for their negli-

gences, wrongs and omissions,, pf duty. Story on Agency, §§819—322, and notes, where the

authorities are collected and reviewed.

yi. There yet remains a numerous and very difQcult class of cases, where questions of fact or

construction, as well as questions arising upon the law of agency, are to be decided.

Such as, in whose name was the contract made? To whom was the credit given? Or who
was intended to be charged ?

But such questions are not embraced within the design of the Commentaries ; and reference

must be had to professed treatises on the law of agency for their solution. Story on Agency,

§§ 147—168. Paley on Agency, (by Dunlap,) chap. 8, p. 1, § 3, pp. 180—184, See Moss v. liT-

ingston, i Comst. B. 208.














