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ADVERTISEMENT. -—^^^^2^^

THE original intention of the reporters of this trial was to furnish an account of it

for the Boston Daily Advertiser, and the preliminary proceedings appeared in that

paper accordingly ; but after the trial was begun, it was found impracticable in this

manner to g ve such an account of it as its importance and the ability of the counsel

engaged in it 'eemedto demand, and the reporters relinquished their first design for the

purpose of m ..ing a full report in a more permanent form. To some readers they

may appear to have been unnecessarily minute ; but as this is the first reported case

of an impeachment in this Commonwealth, and will naturally be referred to as a pre-

cedent in future cases of the same kind, m this, and-perhaps some of the neighbour-

ing States, they thought it might prove useful to publish the forms and modes of pro-

,

ceeding more at iarge. In their endeavours to be accurate, they have been aided by

the use of several sets of minutes, with which they were favored by gentlemen who

had a part in the trial, and the main arguments of the counsel, with the exception of

Mr. Hoar's, have been revised by the respective speakers. It is due to Mr. Hoar to

state, that on account of his residing at a distance from Boston his argument has nev-

er been submitted to his inspection. The reporters are also under obligations to Mr.

Hale, the editor of the Daily Advertiser, as well for the use of his minutes, as for liis

assistance in preparing some parts of the report. The arguments of the counsel will

be found to contain ma :h valuable information on the subjects of impeachment and

courts of probate, and the appendix, if it does not supersede the necessity of some-

times recurring to the j uirnals of the Legislature for the records of former impeach-

ments, will at least servj as an index to them.
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Of the Senate and House ofRepresentatives of

Conmiomvealth of Massachusetts relative to

the impeachment of

JAMES PRESCOTT, Esouire,

HOUSE OF REPRESENTATIVES.
Wednesdat, Jan. 17, 1821.

On motion of Mr. Howlaod, of Newbiirypoi-t,

Ordered, Tliat Messrs. King, Phelps, Howard,
Fay, and B. Lawrence, be a covnmittee to consid-

er wiiat mertsure.s, if any, are necessary to enforce

the provisions of the Fee Bill, relative lo the

Judges of Probate and Registers of Probate, in the

Commonwealth, and to inquire if any of those offi-

cers have received lart^er sums for the perform-

ance of their respective ofificial duties than are by

law allowed, with power to send for persons and

papers.

Saturday, Jan. 20.

The following petition was read.

To the Hon. Senate and House of Representatives in

General Court assembled, Jan. 1821.

The undersigned, an inliabitant and freeholder

of the county of Middlesex, begs Eeave to address

your Honorable Bodies, as the Grand Inquest and

Court of Impeachments of this Commonwealth,

on a subject of very high concern and interest lo

himself, and to his fellow eitizens of llie county ol

Middlesex .

The laws of the Commonwealth have pointed

out with sufficient precision the fees and compen-

sations which officers are to receive for services

rendered iu then- official capacity, and have guard-

ed against extortion by pecuniary penalties, as

w&ll as by rendering officers guilty of misconduct,

or nial-administration, subject to impeachment and

removal from office. It is matter of deep regret,

that it should ever be found necessary lo resort to

these laws for redress or removal ol grievances,

as it is confidently believed, that the lees estab-

lished by law are an honoralile compensation for

the services to which they are annexed, and that

there are men, well qualified to fill aJl public offi-

ces, of too much lionesty and integrity lo receive

any addition to the legal fees. But so numerous

have been the instances of mal-administraUon m
this particular, within the knowledge and expen-

f^nce of the undefsigned, in the person who has

long filled the office of Judge of Probate of Wills,

Sic. for the County of Middlesex, that he feels U i

to be his incumbent duty lo himself, to his fellow-

citi^-ens, to those whom they may leave as widows, I

as heirs, and as creditors, to commence and pur- I

sue such measures as may effect his r«moval

When it is considered how often in the course

of human mortality all the estates and wealth in

the County, pass through the hands of executors

and administrators, how often it falls to the lot of

men unaccustomed to the management of legal

concerns, and exposed to impositions ; how often

to widows and orphans, the peculiar objects of

tenderness, compassion and beneficence, it is evi-

dently of the highest importance that he who fills

the office of Judge of Probate, &.c. should be, not

onlv a person of amiable disposition, condesceiid-

in^•^nannel•s, and unwearied jiatience, but also of

the most punctilious exactness and inflexible integ-

rity. To such a character, the undersigned af-

firms, and is ready to prove, the present incum-

bent of that office forms a complete contrast. The
cases of his having received exorbitant fees for

the ordinary business of executors, administra-

tors and guardians are not a few solitary instance's.

Ills matter of general piactice. It is notoriouSj,

that the ordinary fees, paid for the settlement of

estates in the Probate office m this county, are

more than twice the sums allowed by law.
_
This

misconduct and mal-administration, too grievous

in the opinion of the undersigned to be longer en-

dured without complaint, he pledges himself to

substantiate, whenever requested by the proper

autliotity. Wherefore hepraysthat measures may-

be taken, either by impeachment, or address of

both branches of the Legislature to the Executive

Department, to remove the present incumbent of

the office of Judge of Probate, &c. for the County

of Middlesex, from his said office ; and as in duty

bound will ever pray.
SAMPSON WOODS.

The foregoing pethion was referred to a com-

mittee, consistingof Messrs. King, Phelps, How-
ard, Fay, Lawrence, Cobb, Paige, EutteraudB.

Russell-

Thcrsdat, Feb. 1.

The committee to whom was referred the

Petition of Sampson Woods, respecting the

misconduct and mal-administration of tb»

Judge of Probate of the County of Middle-

sex, repotted a statement of the facts proved

before said committee, together with the fol*

iowing resolves, vi^*_^



TRIAL OF JUDGE PRESCOXT.

Resolved, That it is the duty of this House,

as the grand inquest of the people of this

Commonwealth to cause James Prescoit

Esq. Judge of Probate for the County of

Middlesex, to be impeached of misconduct

and maladministration in his said office, as

disclosed in the evidence submitted to this

House.
Resolved, That this House do proceed to

impeach the said JamesPrescottEsq. of mis-

conduct and maladministration in his said

office, at the Bar of the Honorable Senate of

this Commonwealth.
The report was read and made the order of

the day for tomorrow at 10 o'clock.

;IN SENATE.
Friday. Feb. 2.

Messrs. King and Lincoln, a committee of
the Hon. House, came up and stated that

they were appointed to come to the bar of
the Hon. Senate in the name of the House of
Representatives, and all the people of the

Commonwealth of Massachusetts,to impeach
JamesPrescottEsq. Judge of Probate of

the County of Middlesex, of misconduct and
maladministration in his said office, and to

acquaint the Hon. Senate that the House of
Representatives will, in due time, exhibit

particular articles of impeachment against

him and make good the same. And the

said committee did demand that the Hom.
Senate should take order for the appearance
of the said James Prescott, Esq. to answer
the said impeachments.

It Avas ordered that the message be refer-

red to Messrs. Varnum, Williams, and Ly-
man.
Mr. Varnum made the following report

which was adopted, and the House ofRepre-
sentatives notified accordingly.

Whereas &,c. [reciting the facts above
stated,]

Therefore Resolved, That the Senate will

take proper order thereon, of which due no-

tice shall be given to the House of Represen-
tatives.

Resolved, That a message from the Sen-
ate now go to the House of Representatives
to inform them of this resolution.

Ordered, That the Hon. Mr, Varnum, be
charged with the aforesaid message— [Mr.V.
reported that he had performed the duty as-

signed him.]

Messrs. Varnum, WilHams and Lyman,
were appointed to draft rules and regulations
for the Senate, during the trial.

The Secretary was ordered to summon
Judge Prescott to appear at the bar of the
Senate on Tuesday the 6t!i day ofFeb. at 11
o'clock A. M. to answer the charges which
will be exiiibited against him by the House
of Representatives.

Mr. Williams was charged with a message

to inform the House of Representatives of
this order.

HOUSE OF REPRESENTATIVES.
Friday, Feb. 2.

The report of the committee on the complnint
against James Prescott, Esq. Judge of Probate
for Middlesex County, was reid and accepted,
and the resolves reported by the commillee were
passed.

Whereupon, it was ordered that Messrs. King
and L. Lincoln be a committer to go to the Hon.
Senate, and at the Bar thereof in the name of the
House of Representatives and of all the people of
the Commonwealth of Massachusetts, to impeach
James Prescott, Esquire, Judge of Probate for the
County of Middlesex, of misconduct and malad-
ministration in his said office, and to acquaint the
Hon. Senate that the House of Representatives
will, in due time, exhibit particular articles of
impeachment against him, and make good the
same.

Ordered, That the committee do demand that

the Hon. Senate take order for the appearance of
the said James Prescott, Esq. to answer to the said

impeachment.
Mr. King, of the committee appointed to pro-

ceed to the Hon. Senate, reported that the said

comniiUee had performed the service assigned to

them, by impeaching James Prescott, Esq. Judge
of Probate of the Coanty of Middlesex, and by
demanding of the Hoii. Senate that they take order
for the appearance of the said James Piescott to

answer to the said impeachment.
Messrs. King, of Salem, L.Lincoln, of Worcester,

Button, of Boston, Baylies, of Bndgewaier, and
Fay of Cambridge, were appointed a committee,
to prepare and report articles of impeachment,
with power to send tor persons, papers and records.

A message was received from the Senate, in,-

forming the House that the Senate would lake or-

der for the impeachment ef Judge Pieseolt.

Adjourned to 3 o'clock this afternoon.
J]FTER^^OO.Y.

The Hon. Mr. Williams came down with a mes-
sage from the Hon. Senate to inform the House
that they had directed their clerk forthwith to issue

a summons to James Prescott, Judge ofProbate «f
wills, ike. for the County of Middlesex, to appear
at the Bar of the Senate on Tuesday the sixth day
of February, current, at II o'clock in the fore-

noon, to answer to such articles of impeachment
for misconduct and maladministration in the said
office as may then and there be exhibited against
him by the House of Representatives, in behalf of
all the people of tliis Commonwealth.

Ordered, That Messrs. L.Lincoln, Taft, Gray,
Sibley, and Wliitman, be a commiltf e to wait upon
his excellency the Governor, and iiifoim him of tlie

impeachment Ijy this House of James Prescott,
Judge of Probate for the County of Middlesex.

IN SENATE.
Saturday, Feb. S.

The committee appointed to prepare antil report

proper rules of proceedings, to be observed by the
Senate, in the case of James Prescott, Judge of
Probate, &c. reported in part the following rules,

which were adopted by the Senate, viz.

Ordered, That when the Senate shall receive no-

tice from the House of Representatives that mana-
gers are appointed on their part to conduct the im-
peachment against James Prescott, Judge of Pro-
bate, &c. and are directed to cany to the Senate
such articles of impeachment, the Senate will,

forthwith recc!^e the managers for tlie purpose of
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exhibiting the articles ofsuch impeachment agree-
ably to such notice.

When the managers ofthe impeachment shall be
introduced to the bar of the Senate, and shall have
signified that they are ready to exhibit such arti-

cles of impeachment, the President oi the Senate
shall direct proclamation to be made as follows,

viz :

—

Hear ye ! Hear ye ! Hear ye !

" All persons are commanded to keep si-

lence on pain of imprisonment, while the

Grand Inquest of this Commonwealth is ex-
hibiting to the Senate articles of impeach-
ment against Jaraes Prescott, judge of Pro-
bate of Wills, Sic. for the county of Middle-
sex."

After which the articles shall be exhibited,

and then the President of the Senate shall

inform the managers, that the Senate will

take proper order on the subject of the im-
peachment, of which due notice- shall be giv-

en to the Hsuse of Representatives.

The President of the Senate shall direct

all necessary preparations in the Senate
Chamber, and all the forms of proceedings
while the Senate are sitting for the purpose of
trying the impeachment, and all forms during
the trial, not otherwise specially provided for

by the Senate.

HOUSE OF REPRESENTATIVES.
Saturday, Feb. 3.

Mr. King, chairman of the committee to prepare
articles of impeachment against James Prescott,
reported tlie same, which were read and ordered
to lie on the table. The Clerk was directed to

cause seven manuscript copies to be made for the
use of the managers hereafter tO be chosen by this

House.
Mr. Lincoln, chairman of the committee ap-

pointed to inform his Excellency the Governor, of
the impeachment of .lames Prescott, Judge, &c.
reported that the committee had pertormed the
duty assigned them.

IN SENATE.
Monday, Feb. 5.

Mr. TudBr, of Boston, came up with a

message from the Hon. House to inform the

Senate that managers have been appointed

by the House of Representatives to conduct
the impeachment against James Prescott
Esq. Judge of Probate &.C. for the County
of Middlesex ; and have directed the said

managers to carry to the Senate the articles

agreed upon by the House, to be exhibited

in maintenance of the impeachment against

the said James Prescott.

Ordered, That the Senate will be ready

forthwith to receive articles of impeachment
against James Prescott, Judge of Probate
Sic. for the County of Middlesex, to be pre-

sented by the managers appointed by the

House of Representatives.

The Hon. Mr, Williams was charged
with a message to notify the Hon. House ac-

cordingly.

Agreeably to the aforesaid orders the man-
agers on the part of the House of Represen-
tatives, viz : John Glen King, Levi Lin-
coln, William Baylies, Warren But-
ton, Samuel P. P. Fay, Lemuel Shaw,
and Sherman Leland, Esquires, were ad-

mitted ; and Mr. King the Chairman an-
nounced " that they were the managers in-

structed by the House of Representatives to

exhibit certain articles of impeachment ^a-

gainst James Prescott, Esq. Judge of Pro-
bate &c. for the County of Middlesex."

The managers were requested by the Pres-*

ident to take seats assigned them within the

bar,and the messenger was directed to make
proclamation, which he did in the manner
and form heretofore prescribed.

After which the managers rose, and Mr.
King their Chairman read the articles as fol-

lows, viz :

Article L That the said James Prescotf,

Esq. has been guilty of misconduct and mal-admin»
istration in his said office, herein, to wit : that the

said .Tames Prescott, Esq. Judge as aforesaid, on
the fourteenth day of October, A, D. 1816, at his

office in Groton,in said county, and not at any Pro-
bate Court held according to law, did decree and
grant letters of administration, on the estate of
Nathaniel Lakin, to one Abel Tarbell, Esq. and
thereupon did issue a warrant of appraisement and
order of notice ; and the said Prescott did then and
there, wilfully and corruptly, demand and receive,

of said Tarbell, for the business aforesaid, as fees

of office, other and greater fees than are by law-

allowed, to wit, the sum of five dollars and fifty-

eight cents. And that said Prescott did, then and
there, refuse to make and deliver to said Tarbell

an account of the items for which said sum was
paid, although by said Tarbell thereto requestedo

And that said Prescott afterwards, during and upon
the settlement of said estate,, did wilfully and cor-

ruptly, demand and receive, of and from said

Tarbell, divers sums, as fees of office, other and
greater than are by law allowed therefor, to wit

:

the sum of thirty-six dollars and nineteen cents.

Art. 1L That the said James Prescott, Esq.
has been guilty of misconduct and mal-administra-

tion in his said office, herein to wit:

—

That the said James Prescott, Esq. Judge as

aforesaid, on the twenty-ninth day of June, A. D.
181S, at his office in Groton, in said county, and
not at any Probate Court held according to law,

did decree and grant letters of guardianship, upon,
and over John F. Shepard, a spendthrift, and John
Shepard and Francis Shepard, persons non com-
pos^meiuis, to one Lemuel Parker, Esq. and did

thereupon issue warrants to appraise the estate of

the wards aforenamed ; aud that the said Prescott

did then and there, wilfully and corruptly, de-

mand and receive of said Parker, as the fees of his

said office, for said letters of guardianship and
warrants of appraisement, other and greater fees

than are by law allowed thepefor, to wit; the sum
of thirty two dollars and ten cents.

Art. 111. That the said James Prescott, Esq.

has been guilty of nvisconduct and mal-adminis-

tration in his said office, herein to wit

:

That said James Prescott, Esq. Judge as afore-

said, on the second day ofAug. A.D. 1 819, at his said

office, in Groton, aforesaid, and not at a.ny Probate

Court held according to law, did decree and grant

Letters of Administration upon the estate of one

Eri Rosers, to one Benjamin Dix, Esq. and there^

upon did issue a warrant to appraise said estate ;
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and the said Prescoit did, then and there, wilfully

and corruptly, demand and receive, of said Admin-
istrator, as and for the fees of his said office, in the

business aforesaid, other and greater fees than are

by law allowed therefor, to wit: the siuu of five

dollars and seventy cents. And that the said

Frescott,onthe nineteenth dayof said August, at his

said office, in Groton aforesaid, and not at any
Probate Court held according to law, did receive

the said administrator's return of the inventory of

said Estate, and, then and there, did decree and
grant a Commission of Insolvency, upon the es-

tate aforesaid ; and the said Prescott did, then and
there, wilfully and corruptly receive from said Dix,
other and greater fees than aie bylaw allowed, for

the business aforesaid, to wit : the sum of thirty

nine dollars and two cents.

Art. IV, That the sad James Prescoft, Esq.
has been guilty of misconduct and mal-adminislra-
tion in his saidf office, herein, to wit

:

That the said Prescott, Jud^re as aforesaid, on
the fifteenth day of August, A. D. 1818, at his

said oftice in Groton aforesaid, and not at any
Probate Court held according to law, did decree
and grant Letters of Administration, upon the es-

tate of one Simeon Brown, to Josepii Butterfield,

and did thereupon issue an order of notice, and
did then and there grant a warrant to appraise
the estate of said Brown ; and that said Prescott
did then and there, wilfully and corru])tiy, de-
mand and receive, of said Butterfield, for the
business aforesaid, other and greater fees than are

by law allowed therefor, to wit : the sum of six

dollar?.

Art. V. That the said James Prescoit, E.>q.

has been guilty of misconduct and mal-administra-
tion in his said office, herein, to wit:
That the said Prescott, Judge as aforesaid, at

his said ofihce in Groton, and not at any Probate
Court held according to law, did decree and grant
Letters of Administration upon the estate of one
Shubael C. Allen, to the widow of said Shubael,
and did thereupon issue an order of notice, and
did then and there grant a warrant to appraise tlie

said estate, and that said Prescott did, tlien and
there, wilfully and corruptly, demand and receive
of and from said Administratrix, other and great-

ef fees than are by law allowed for said business,

to wit: the sum of five dollars; and that the said

Prescott did, thereafterwards, dining and upon
the settlement of said estate, wilfully and corrupt-

ly demand and receive of and from one Peter Ste-

vens, the Agent and Attorney of said Administra-
trix, and in her behalf, other and greater fees

than are by law allowed, to wit : the sum of

thirty five dollars and sixty five cents in the whole.
Art. VI. Tliat the said James Prescott, Esq.

has been guilty of misconduct and mal-administra-
tion, in his said office, herein, to wit

:

That the said Prescott, then being Judge as
aforesaid, on the twenty third day otMay, A.D.
1805, upon the a[3plication and retainer of one
Jonathan Lorjng, for and in behalf of one iVlary

Trowbridge, did engage himself ?<<; th.e attorney
of said Mary, to procure by the process of law,
in the Probate Court for said county, an assign-
ment of the whole of a certain real efiate, of wliTcli

said Mary, and the. sister of said Mary, were seized
as coparcenersjto be made to said Marv,and there-
afterwards, being and continuing attoVuey to said
Mary as aforeEaid, and being and continuing Judge
as aforesaid, oa the said twenty third day of May
1805, did, in his said ofPce of Judge of Probate,
decree and grant a warrant to appraise, and, pur-
suant to law, to assign the whole of said estate to
said Mary, if the same could not be conveniently
divided. And the said Prescott, then continuing
and being Judge as aforesaid, did tlicreafterwards
unlawfully, Wilfully, and corruptly, demand and

receive, of and from the said Luring, the sum of
fifty dollars for Ins advice and assistance in the

businc^ss aforesaid.

Art. VII. That the said James Prescott, Esc[.

is guilty of misconduct and mal-administralion in

his said ofiico, herein, to wit:

That said Prescott, being Judge as aforesaid, at

a Probate Court at Concord, in said county oX
Middlesex, on the 7th day of June, A. D. 1815, did

then and there advise one Samuel AVhiting, Esq.
in and about the settlement of his accounts as

Guardian of certain AVards, and did then and
there as the Aitoiueyof said Whiting give him
directions therein,^and that the said Frescott did

then and there for his services as attorney in the

business aforesaid, unlawfully and corruptly, de-

mand and receive of said Whiting the sum of
fifteen dollars, and did then and there in Ins said

office of Judge as aforesaid, charge and allow in

the account of said Whiting with his said Wards,
said sum of fifteen dollars for "advice and assis-

tance about preparing this and other accounts and
papers."

Art. VIII. That the said James Prescott,

Judge as aforesaid, has been guilty of miscontiuct
and mal-adiuiiiistration in his said ofiice, herein, lo

wit;

That at a Probate Court, hoiden by said Judge
on the lltli day of JNovember, in the year of our
Lord one thousand eight hundred and eighteen, he
directed, and advised with one .Jo.^iah Ciosly, »s

the Attorney and Counsel of said Crosly, concern-
ing the settlement of a certain account, then and
there to be settled by said Crosly, before the said

Judge, and then and there demanded and received,

of and from the said Crosly, the sum of Two Dol-
lars for hi.-i professional advice and assistance, a^;

the Attorney and Counsel of said Crosly, aud
thereupon added the said sum to said Crosly 's ac-

count, and in his office of Judge decreed the same
to be allo\\ ed to him accordingly.

Art. IX. That the said James Prescott, Judge
as aforesaid, has been guilty of misconduct and
mal-administration in his saidoftice, herein, lo wit:

That on the thirtieth day of December in the

year of our Lord one thousand eigiit hundred and
nineteen, the said James Prescott, being Judge as
aforesaid, at Caniiuidge, in said county oflviiddle-

scx, upon the loraiiier of Josiah Crosly aforesaid,
who was then and there administrator of the estate

of one Joniis Kendall, deceased; advised with and
directed the said Crosly concerning the scltlement
of said estate, and as Attorney and Counsel to said

Ctosly in the business aforesaid, demanded and re-

ceived of and from said Crosly the sum of Two
Dollars.

Art. X. That the said James Prescott, Judge
as aforesaid, has been guilty of misconduct and
mal-administration in his said office, herein, to wit :

That the said Prescott, on the 1st day of Jiinuary,

in the year of our Lord one thousand eight hundred
and twenty-one, at Groton, in said county of Mid-
dlesex, did advise with, and direct one Peter Ste-
vens, as attorney and Counsel to said Stevens, iipcn

the subject of an admiiii.'-tration on the estate of the

Father of said Peter, then late dece.iscd, and did,

then and there, demand and receive, of and from
the said Stevens, for his professional advice and
directions to the said Stevens, and as hisCoun.-^el

and Attorney as afore.->aid, the sum of Two Dol-
lars.

Art. XI. That the said James Prescoit, Judge
as aforesaid, has been guilty of misconduct and
mal-adininistrnlion in his said office herein, to wit:

That the H;ud Prescott, at a Probate Court, held
at Woburn, in said county, on the twenty-ninth day
of April, in the year of our Lord one thousand eight

hundred and eighteen, then beinn Judge as afore-
said, gave to Josiah Locke, as ndminisli aior of the
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estate of Josiali Locke deceased, and to Benjamin

Wymiin, aciing as attorney to said administrator,

certain advice and instructions, relative te the

second account of administration, which was then

and there to be settled, by which the said adminis-

trator might correct a mistake which had occurred

in a previous partial distribution of said estate ;
and

the said Prescott did, then and there, wilfully and

corruptly, demand and receive of and froni said

Locke, administrator as aforesaid, for his said ad-

vice and assistance to said Locke,and as his counsel

and attorney as aforesaid, the sum of five dollars.

Art. XIL That the said James Prescott, Judge

as aforesaid, has been guilty of misconduct and

mal-adininistration in his said office, herein, to wit:

That at a Probate Court holden by the said Pres-

cott, on the twenty-ninth day of June, in the year

of our Lord one thousinid eight hundred and fifteen

at Framingham, in said county of JWiddlesex, one

Alpheus Ware, who before had been, and then was

guaidian of one .lotliam Breck, a \>erson non com-

jios menlis, was about presentinaf his account of his

guardianship of his .'^aid ward for allowance, and
thereupon a controversy arose between the said

Ware and one Nathan Grout, who, as one of the

Overseers of the Poor of the lo wn,in which the said

Brock had his setlleraent, attended the .said Court
to examine said accounts,respecting some property

belonginfr to the ward of said Ware, and thereupon
the said Prescott, overhearing the conversation be-

tween the said Ware and the said Grout respecting

the said ward's estate, proposed to advise and in-

struct them therein; and thereupon the said Pres-

cott, beiny tlif.n and there Judge iiS aforesaid, did

advise vith and direct the said Ware and the said

Grout concerning the settlement of the ac.coun.t

aforesaid, and the interest and estate of tlic said

ward, and th.e guardianship of the aforesaid Ware
;

and the said account thereafter on the day afore-

said, was sworn to by the said Warp, and was ex-

amined, and with the consent of said Grout, was
allowed by the said .Tudge ; and the said Prescott
then and there first demanded of said Grout, as fees

for advice and counsel as aforesaid, the sum of five

dollars—and upon the refusal of said Grout to pay
the same, the said Prescott demanded the same of
the said Ware—and the said Ware objecting to the

payment thereof, the said Prescott then and there

proposed to said Ware, that if he would pay tho

said sum offive dollars, he would in his said oftice of

Judge, insert and allow the same to the said Ware
in his said account of guardianship, then before

sworn to, and with the consent of said Grout, al-

lowed by the said Judge. And the said Ware then

and there still objecting thereto, because the said

account, allowed, had been consented to by the

aforesaid Grout, aciing as Overseer of the Poor
as aforesaid ; the said Prescott insisted upon the

payment fherof, and to overcome the objection of

the said- Ware (hereto, stated to the said Ware that
'' the Overseers need know nothing about it !" And
the said Ware then and there, upon the urgent and
repeated demands of the said Prescott and upon
his proposition to insert the same charge in the

guardianship account aforesaid, and to allow the

same without the knowledge of the said Giout, did

pay to the said Prescott, the said sum of five dollars

And thereupon the said Prescott did insert by in-

terlineation, a charge of five dollars, for the money
so paid to lum as aforesam, in the guardianship ac-
count of said Ware, and did pass and allow the
s.irae accordingly.

Art. XHS. Tiiat the said.]:imes Prescott, .Judge
as aforesaid, has been guilty of niiscouduct and
jHaladmiiijstr.ition in his said oiTice, herein, to \\'it

;

That holding and exercising tlie office of Jiul-ge

of Probate, as, albresaid, he hecasne, and was, ilie

attorney and counselof one SusanClapp,admin isira-

trix of the estate of one Jcrcr.iiah Clapp, deceas-

ed, about and concerning the settlement of said es-

tate : and on the second day of November, in the

year of our Lord one thousand eight hundred and
nineteen, the said Prescott did, as attorney and
counsel of the said administratrix, advise with and
direct her respecting her administration of tliG es-

tate aforesaid ; and then and there, did demand
and receive, for his fees as counsel and attorney of
said administratrix as aforesaid, the sum of three

dollars.

Art. XIV. That the said James Prescott, Judge
as aforesaid, has been guilty of misconduct and
maladministration in his said office, lierein, to wit

:

That being Judge as aforesaid, he became, and
was, the counsel of one John Walker, administra-

tor on the estate of one John Walker, deceased,

and on <Mie first day of April, in the year of our

Lord one thousand eight hundred and fifteen, did

advise with and direct the said administrator re-

specting his administration on said estate, and did
i demancf and receive as fees theieibr, of and from

I
said administrator, the sum of five dollars, and the

I

said Prescott, being Judge as aforesaid, on tliefirst

' day of June, m the year of our Loid one thousand
eight hundred and sixteen, did further advise with

I and direct said administrator, and as his counsel

I

and attorney of and concerning his adrninistraiion

' on said estate, and did demand and receive, as fees

therefor, of and from saidadmini.^trator, oilier and
' further sums of money, amounting in the whole to

the sum of fifteen dollars, and th-s said Prescot*,

being and continuing Judge as aforesaid, on divci s

days and times, between the said first day of June

I

albresaid. and the seventeenth day of .May nest
' after, did, as counsel and attorney of said admin-

istrator, advise with and instruct him in the further

i administration of said estate, and fur his feet, for

;
his advice and instruction andcounsei asaforesait!,

the said Prescott did demand and receive, of and

from said administrator, other large sums ofmoney,

I

to wit, in the whole, the sum of oni. hundred acd
I twenty dollars ; and the said Prescott there after

I in his office of Judge of Probate, did allow all the

I

aforesaid sums to the said John Walker, in the sc-

I

tlement of his administration of the estate afore-

said.

i

Art. XV. That the said James Prescott, Esq.

J

has been giiiiiy of misconduct and mal-aduiinisira-

tion in his said office herein, to wit:

—

That in December, in the year of our Lord one

I
thousand eight hundred and fourteen, at a Couit
of Probate holden by the said Prescott at Cam-
bridge, oneAmos Wood being there for the pur-

pose of aiding his sister, who had been appointed

Executrix of the last will oflicr husband, Jonns
Adamsof Lincoln, th.e said Prescott permitted liiir-

self to be retained, and did act as Attorney of the

said Executrix, in advising with and directing hf r

in relation to her liability as Execulri.s.for the suj-

port of a person, wjio was supposed to be chargt-

abie upon' the Estate, and did then and there, de-

mand and receive, of and from the said W^ood th»r~-

sura of five dollars, for the advice so given; and
th.at aflerwaros, to wit, in May, in the year of cur

Lord, one thousand eight hundred and fifteen, the

said Wood being in the office of the said Prescott.

in Groton, the said Prescott further directed ar.ci

advised, as attorney, in the matter aforesaid, and

thereupon demanded and received ofthe said Wood
the further sum often dollars ; and alterwards, to

v.ii, in the year of our Lord one thousand eight

hundred and si.xteen, the said E.\ecutrix presented

her account for allowance to said .hulge, wherein

was char:- d the said sum of fifteen dollars, pa^d

as aforesaid, which said account was then and tlitie

approved and allowed by the said Judge.
And the said House otKepresentatives, saving

to themselves by protestation the liberty of exhil -

itiiig atauy time hereafter any other articles ofwc-
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cusation or impeachment against the said James
Frescott, Esq. Judge as aforesaid, and also of re-

plying to the answers wliich he may make f the

im'peachmeiit aforesaid, and of offering proof of

the premises and of every part thereof, and of any

other accusation or impeachment which may be

exhibited by them, as the case may require ; do

demand, that the said James Prescoit, Judge as

aforesaid, be put to answer all and every of the

premises, and that such proceedings, examination,

trial and judgment, may be thereupon had and

given, as are conformable (o the Constitution and

laws of this Commonwealth ; and the said House
of Representatives are ready to offer proof of the

premises at such time as the Senate of the Com-
monwealth of Massachusetts may order and ap-

point.

The President then notified the managers,

that the Senate would take proper order on

the subject of the impeachment, of which

due notice should be given to the House of

Representatives.

The managers delivered the articles of

impeachment at the table and withdrew.

The committee appointed to prejsare and

report proper rules of proceedings to be ob-

served by the Senate, in the trial and im-

peachment of Judge Prescott, reporied the

following rules in addition to those hereto-

fore adopted, which were read and adopted,

viz.

Ordered, Fourth. That the President of the

Senate he authorized to direct the employment of
the slieriff of Suffolk or any person or persons,

during the trial of the iiupeachnient of James
Pi-escott, Judge of Probate of Wills, 8^c. to dis-

charge such duties as may be prescribed.

5. At the lime appointed for the return of

the summons against the said James Prescott the

legislative business of the Senate shall be suspeli-

ded, and the clerk of the Senate shall administer

an oath to the returning officer in the form follow-

J.ig, viz:—" Vou A. B. do solemnly swear that the

return made and subscribed by you, upon the pro-

cess i?;sued on the day of by the Senate

of this Commonwealth against .Tames Prescott, is

truly made, and that you have performed the ser-

vice as therein described. So help you God."

—

Which oath shall be entered upon the records.

6. The person impeached shall then be cal-

led to ajipcar and answer the articles of impeach-

ment exhibited against him. If he appears, or

anv person for him, the appearance shall be recor-

ded, stating particulaily,if by hiniself,or if by agent

or attorney. If he does not apjiear either person-

ally or by 'agent or attorney, the same shall be re-

tro.'ded, ai:d such further process shall be there-

uonn is?iied for his appearance, and such further

proceedings had as the Senate shall direct.

7. At the time appointed for the trial of the im-

penrhmsnt the Legislative business of the Senate

s'iaH be suspended, and the clerk shall administer

to the President the oath prescribed to betaken in

such cases, by the constitution of this Common-
wealth. The President sliall then administer the

same oath to each Senator present.

8. A message shall be sent to llie House of

Representatives to i;)form them that the Sena:e is

ready to proceed upon the triilofthc impeach-

ment of llie saui J.iines Prescott in tl . Senate

chanibfr, which chiuisher is prepared with ac-

commodations for the reception of the House of

Piepresentativcs.
9. Cstuisol for the party impeached shall be

ad.aiitied to appearand be heard upon the trial.

10. All motions made by the parties or their
counsel, shall be addressed to the President of the
Senate; and if he shall request it, shall be com-
mitted to writing and read at his table, and all de-
cisions upon such motions shall be had, after hear-
ing the parties, by ayes and noes, without debate,
which shall be entered upon the records.

11. Witnesses shall be sworn in the following
form, to wit, "you solemnly swear (or affirm , as the
case may be) that the evidence you shall give in
the case now depending between the Common-
wealth of Massachusetts and James Prescott, shall
be the truth, the whole truth, and nothing but the
truth,—So help you God," (or "this you do under
the pains and penalties of perjury,"as the case may
be) which oath shall be administered by the Clerk.

12. Witnesses shall be examined by the parts-

producing them, and cross-examined in the usual
farm.

13. If a Senator is called as a witness he shall be
sworn, and give his testimony standing in his place.

14. If a Senator wishes a questioB put to a wit-

ness, it shall be reduced to writing, and put by the
President.

15. Subpoenas for W'itnesses shall be issued by
the Clerk of the Senate, upon the application of
the managers of the impeachment, or of the party
impeached, or his counsel, in the following forni,^

to wit :

To Greeting.
Yoii and each of you, are hereby commanded to

appear before the Senate of the Commonwealth
of Massachusetts at their Chamber in Boston ;

—

then and there to testify to your knowledge in the
cause which is before the Senate in which the
House of Representatives have impeached
Fail not.

Witness
President of the Senate of the Commonweakh

of Massachusetts, at Boston, this day of

, in the year of our Lord , and of the in-

dependence of the U. S. of America the

Which shall be signed by the Clerk of the
Senate, and sealed with their seal.

16. The form of direction to the Sheriff for the

service of the subpcena, shall be as follows :

The Senate of the Covimoiiwealth of Massachusetts

(l.s.) To the Sheriff of the County of or
either of his deputies.

You are hereby commanded to serve and return

the within subpoena, accerding to law. Dated at

Boston this day of in the year of our
Lord, . , Clerk nf the Senate.

17. The form of Jany summons which may be is-

sued, directed to the person impeached, shall be as

follows, to wit

:

Commomvealth of Massachieeits, ss.

The Senate of the Commonwealth of ftjassachu-

setts

To Greeting
Whereas, the House of Representatives of this

Cwimnonwealth did, on the day of ex-
hibit to the Senate, articles of impeachment a-

gainstyou the said in the words following, viz,

and did demand that you the snid should be
put to answer the accusations as set forth in said ar-

ticles; and thi.t such proceediiigs, examinations,

trials and judgments, might be theVeupon had, as

arc agreeable to law and justice

You the said are therefore summoned,
to be, and ap|5ear before the Senate of this Com-
monwealth at their Chamber in Boston, on the

day of , tl'.en and therejto answerto the said ar-

ticles of impeachment, and then and tl;ere to abide

by, obey and pertbrni such orOcrs and judgments
as the Senate oi'this Commonwealth shall make m
the premises according to the Constitution and
litws of this Comnionwealth.
Hereof von are not to fail—Witness
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President of the Senate thereof, at Boston, this

day of ill the year of our Lord
Which summons shall be signed by the Clerk of

the Senate, and sealed with their seal and served

by the or by such other person as the Senate
sliall specially appoint for that purpose, who shall

serve the same pursuant to the directions given in

the form next following.

18. A precept shall be endorsed on said writ of

summons in the form following, viz :

Commonwealth of Massachusetts, ss.

The Senate of the Commonwealth of Massachu-
setts

To Greeting.

You are hereby commanded to deliver to and
leave with if to be found, a true and attested

copy of the within writ of summons, together with
a like copy of this precept, shewing him both ; or
in case he cannot with convenience be found, yoa
are to leave true and attested copies of the said

summons and precept, at his usual place of resi-

dence, and in whichsoever way you perform the

service, let it be done at least days before the
appearance day mentioned in said writ of sum-
mons. Fail not, and make return of this writ of
summons and precept, with your proceedings
thereon, endorsed, on or before the appearance
day mentioned in said writ of summons.

Witness President of the Senate
thereof, at Boston, this day of in the
year of our Lord,
Which precept shall be signed by the Clerk of

the Senate, and sealed with their seal.

HOUSE OF REPRESENTATIVES.
Monday, Feb. 5.

The articles of impeachment against

James Prescott Judge of Probate for Mid-
dlesex County were read from the chair and
were accepted. The House then proceeded
to elect by ballot, managers to prosecute the

impeachment. The following gentlemen
were elected viz. John G. King, Lkvi Lin-
coln, William Baylies, Warren But-
ton, Samuel P. P. Fay, Lemuel Shaw,
and Sherman Leland, Esquires.

Ordered, that the articles agreed to by this

House to be exhibited in the name of them-
selves and of all the people of this Common-
wealth, against James Prescott Judge of Pro-
bate fcc. be carried to the Senate, by the

managers appointed to conduct the impeach-
ment.
Mr. Tudor was charged with a message

to the Hon. Senate to inform them mat the

House had appointed managers to conduct
the impeachment.
The Hon. Mr. Williams came down with

a message to inform theHouse that the Sen-
ate v/ere ready to receive the managers ap-
pointed to conduct the impeachment.

IN SENATE.
Tuesday, Feb. 6.

On motion of Mr. Varnum, a message
was sent to inform the House that the Sen-
ate was about to organize itself as a Court
for the trial of the impeachment against
Judge Prescott.

COURT OF IMPEACHMENT, >

Senate Chamber, Feb. 6, 1821. S

Commonwealth vs. James Prescott, Esq.
Judge of Probate, Sfc. for the County of
Middlesex.
This being the day assigned for the return of the

summons and for the trial of James Prescott,Esq,
Judge of Probate, &.c. for the County of Middle-
sex, on an impeachment presented against him, by
the Representatives of the people of Massachu-
setts for misconduct and maladministration in of-

fice—the Clerk of the Senate administered the fol-

lowing oath of office to the Hon. John Phillips,

President, viz :

" You do solemnly swear that in the trial of
James Prescott, Esq.'Judge of Probate, &c. for the
County of Middlesex, for misconduct and malad-
ministration in office, expressed in articles of im-
peachment presented against him by the Hon.
House of Representatives, you will truly and im-
partially try and determine the charge in question,
according to evidence—So help you God." And
the same oath was administered tothe^severalnieiij-

bers hereafter named, viz : Hon. J. B. Varnnni,
William Gray, Israel Bartlett, Jona. Hune^vell,
John M. Williams, Leonard M. Parker, Aaron
Tufts, Phiiieas Alien, Samuel Eastman, William
Whittemore, Mark Doolittle, Hobart Clark, John
Thomas, Peter C. Brooks, John Weils, Dudley
L. Pickman, Step hen P. Gardner, Jona. H. Ly-
man, Jona. Dwight, Jr. Thomas Longley, Benj.
Reynolds, Lewis Bigelow, William Sullivan, Rob-
ert Rantoul, Ebenezer Mosely, John Ruggles Jr.

and Wil'iam Bourne, Esquires
An oath was administered by the President to

Samuel F. McCleary, Esq. for the faithful dis-

charge of the office of Clerk of the Court to which
he was appointed.
The messenger, as crier of the Court, opened

the Court by the direction of tlie President.
The writ of summons to the said .lames Pres-

cott was read, together with the precept of the
Messenger and his return thereof that he had
left a true copy of the writ at the Respondent's res-
idence in Groton—and the following oath was ad
ministered to him by the Clerk of the Court

:

" You, Jacob Kuhn, Messenger to the General
Court, do solemnly swear, tJiat the return mace
and subscribed by von upon the process issued on
the second day of February current, by the Senate
of this Commonwealth against James Prescoit,
Esq, Judge of Probate, &c. for the county of Mid-
dlesex, is truly made, and that you have peiforn;-
ed said services as therein described.—So help
you God."
James Prescott, Esq. was then called, who ap-

peared with Samuel Hoar, Jr. Esq. as his counsel.
The Speaker ot the House of Kepresentstives,

followed by six of the managers, (Mr. Lincoln be-
ing absent) and the other members, entered tiic

Senate Chamber and look the seats assi.^ncd
them—the managers within the circle of Senatois,
and the ether members without the ciscle, at the
right of the President. The Lieut. Governor a;;d
some of the Council likewise came in and look
seats.

The Respondent stood at the bar in front of the
President. The Clerk, by direetion of the Presi-
dent, read the articles of inipeachiiicBt ; and the
Respondent being asked whether he was guillv
thereofornotguilty,declared .that lie was noiguiltv.
The President asked the Respondent if he had

any motion t-o submit as to the course, or tiose of
his trial.

The Respondent ansv/ered that his Counsel
would address the Court.
Mr. Hoar, (who was seated in the circle, nenrlV'

fronting the President,) tli-en rose, and observecf,



12 TRIAL OF JUDGE PRESCOTT.

that the articles of impeacliment, which Iiad been
exhibited, embraced a peiiod of about 16 years

—

that they were 15 in number—and that these were
so many distinct and independent charges, re-

quiring as many distinct and independent answers.
That the Respondent had no notice of the pro-

ceedings against him before Saturday last; and
that it mit>ht require some time for liim both to

prepare his evidence and to investigate tlic law.

It was impossible that after so long an interval

he should be able to recollect at once all the facts

which had been referred to in the charges ex-

hibited against him. He must have time to in-

quire into ti'-cir truth—to recal other facts connect-

ed with these which might serve to explain them
—and to know whether they amount to an otfence

against the laws of his country. It was ajipreliend-

ed that it would be impossible for him during the

present session of the Legisiatuie to employ and
instruct Counsel sufficiently in his defence, unless

the session should l)e protracted to an unusual
length. He hoped therefore that an early day
would be assigned at the next session, for the res-

pondent to make answer, and procure his testimo-

ny as to the facts.

ThePiesident directed that the motion should be
reduced to writing.

It was then read by the Clerk as follows, viz :

—

" And now the said rrescott moves the said Court,

that the second Wednesday of the first Session of
the next General Court be assigned as the day for

him the said Prescott to appear, and give his ans-

wers to said articles of impeachment, and submit
to a trial on the same."
The motion being read, Mr. King, as Chair-

man of the Managers, said, tliat the object of the

House of Representatives in preferring this Im-
peachment was the attainment ofjustice, to the

gentleman at the bar, as well as to the Comraon-
waakh. It was not the wish of the Managers to

press forward the trial to the inconvenience of the

accused, and they were desirous that all reasonable

time should be allowed him for his defence. The
House of Representatives did not think it proper

to interpose an opinion as to the length of lime re-

quested in the motion submitted to liie Court ; they

considered it a question exclusively within the ju

risdiction of the Court, and would cheerfully ac-

quiesce ni their decision.
' The President informed the Respondent, that

the Court would take time lo considei' his motion,

an;l would be in session tomorrow morning at II

o'clock ; upon which the Respondent, the Mana-

gers, and the Members of the Hon, House, with-

•3rew.

It was then moved that the chambers and galler-

ies be cleared of spectators.

Mr. Uwight thought that the proceedings being

properly of a [uiblic character,spectators should be

allowed t'' remain throughout tlie whole.

Mr. Sullivan said, that there was a distinction tfl

he observed :—that when the accused was present,

and the trial was actually going on, the Court

sliould te open ; but that'it should be otherwise

wlien the Court were deliberating on the course

they should pursue ;—and he cited the precedent

of Judge Chase's trial.

Upon a vote beins taken, the House was order-

ed to be cleared.

After sitting about an hour with closed doors,

•the House was again opened to sptctators.

iVlr.Sullivan movfd thai the Senate pass an order

to prohibit the publication of the articles of inn-

peaclniient at present. Mr. S. supported his mo-

tion by remarking upon the impropriety of sub-

raitling the specific articles to public discus-

sion before the Court were ready to investigate

them, and urged the practice of other conrts in

similar cases.

The President said the Clerk was not au-
thorized to furnish a copy of the articles. It

seemed also to be the general sense of the Court
that they ought not to be published, although no ex-
press order was passed on the subject.

The Court was then adjourned to tomorrow
morning at half past 10 o'clock.

HOUSE OF REPRESENTATIVES.
Tuesday, Feb. 6.

Mr. King from the manugeis of the im-
peachment, reported that they had carried to

the Senate the articles &c.
The Hon. Mr. Varnum came down with

a message to inform the House that the Sen-
ate were about to organise themselves into a
Court of Impeachment, for the trial of James
Prescott Judge of Probate Sic.—that seals

have been assigned for the managers, in the

area opposite to the Chair of the President,

atjd that chairs have been appropriated for

the members of the House upon the right

of the President.

Ordered, that the House will this day at-

tend the Hon. Senate upon the trial of

James Prescott, Judge of Probate, for mis-

conduct and maladiriinistration in his office.

And the House proceeded in a body to the

Hon. Senate, after which they returned to

llieir own room.

IN SENATE.
WEDr\'E3DAY, FeS. 7.

The Senate sat with closed doors till 11 o'clock.

At half-past 11 Mr. Lyman was charged with a
message to inform the Hon. House of Represen-
tatives that the Senate was about lo resolve itself

into a Courtof Impeachment ibr the consideration

of the articles exhibited against Judge Prescott.

In a few minutes Mr. Tudor came up with a mes-
sage from the House, and informed the President

that the House had received notice of the intention

of the Senate, and would prepare to act accord-

'"°'^'
COUFiT OF IMPEACHMENT.

Commonwealth vs. James Prescott, Esq. Judge of
Probate, &c. for the County of Middlesex.

Soon aftei-, the Speaker, the six Managers " ho
attended yesterday,the othermembers ofthe House,
the Respondent, and his Counsel, came in and look
their resjiective seats.

The Crier opened the Court by Proclamation,

and the Respondent was called.

Tlie President read tlie Respondent's motion of

yesterday, praying for a continuance to the first

session of the next General Court.

The President put the quesiionon granting the

Respondent's prayer, and it was decided by yeas

and nays as follows, viz :

YEAS.—Messrs. Doolittle, Bigelow, Dwight,
Lvman, Williams, Gai-dner and G.i-ay—7.

'NAYS.—Messrs. Bourne, Thomas, Ruggles,

Whittemore, Sullivan, Allen, Reynolds, Lonaley,

Tufts, Parker, Hunewell, Pickman, Barllett,

Welles, Brooks and Varnum—16

So the Respondent's prayer was refused.

An order for the assignment of a day was read
,

by Mr. SULLIVAN, who moved ^that the blank

therein should be filled with the first Wednesday
of May next.

Mr. PICKMAN moved to amend by striking

out the first Wednesday of Mav, and substituting

Tuesday the 20lh inst. at 10 o'clock, A. M. as the
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time to hear the Respondent's answer, and ofWed-
nesday tlie 21st at 10 o'clock, A. M. as the time of
proceedina to trial

Mr. WILLIAMS called for a division of the

question

Mr. HOAR (Counsel for Respondent) did not
know whether it would be proper for him to speak
on this question. He professed himself entirely

unacquainted with the rules of that Hon. Court,
and rose merely to ask, whether he could with pro-

priety be heard on the motion before the Court.

Mr. PICKMAN-Jnquired, as to a point of order,

in general terms, whether Counsel should be al-

lowed to address the Court on a motion from one
of its membeis.
The PRESlDEiST decided, that in a matter of

so much consequence to the Respondent it must be
in order for him to be heard, and directed his

Counsel to proceed.
Mr. HOAR then said that, on examining the ar-

ticles of impeachment last evening, the Respond-
ent had found that in relation to the facts stated in

one of them, it would be necessary for him to send
into a neighbouring state for the purpose of obtain-

ing evidence. It was uncertain whether the wit-

nesses to be examined would easily be found, and
if they should, whether they would not reqaue
some time to recollect all the circumstances to be
imjuired of. He presumed the sole object of this

impeachment on the part of the House of Repre-
sentatives, was to ascertain by a full and fair ex-
amination whether the Respondent was in truth in-

nocent or guilty of the several charges exhibited a-

gainsthim. He averred that if only the single ar-

ticle alluded to had been exhibited, it would not
have been possible for the Respondent to have pre-
pared his evidence upon that alone within the very
short time limited in the amendment proposed ;

—

and that if that amendment should i)e adopted, it

would not be possible for him as Counsel for the
Respondent to submit such a course of remark on
the Res))ondent's case as the Court must deem ne-
cessary to the equitable administration of justice.

With regard to the fourteen other Articles it would
be necessary for the Re.?ponden[ to send to vari-

ous and distant parts of the County of Middlesex,
("in which County the acts complained of are al-

leged to have been committed,) to get evidence
,

oicerlain facta explanatory of the charges contain-

1

ed in them. Each one of these inquiries, if the

Respondent was to bestow on them that degree of
attention which he owed, as a duty, to the Hon.
Honse of Representatives and to himself, would
necessarily occupy not one or two days only, but a
considerable part of the whole time allotted for

preparation. Mr. H. said he could not believe it

necessary for him to go at length into an argument
on this question, before so many gentlemen who
must have been accustomed to estimate the diffi-

culty and delay of procuring evidence, and making
preparations for trial That it was usual in ordi

nary ca-ses to gram as much time as had been ask-

ed for by the Respondent, and that it could not be
thought otherwise than reasonable that such an
indulgence should in tliis case be extended to him.

That if so early a day should be assigned as that

proposed by Mr. Pickman's amendment, the Res-
pondent would undoubtedly he obliged to submit
at that time a new motion of postponement ; and
would be able to satisfy this Hon. Court abundant-
ly, that a farther continuance would be absolutely

necessary to the attainment of justice.

Mr. KliSGsaid, that the m.magers, acting in be-

half of the House of Representatives, did not deem
it to be their duty to interpose an opinion in the

preliminary proceedings of the court, and that

they were willing that sui^li time should he allowed
to the respondent as the court should tliink prop-
er.

2
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The question was then taken for striking out,

and carried in the affirmative.

YEAS.—Messrs. Bourne, Thomas, Ruggles,
Whittemore, Bigelow, Allen, Reynolds,Tufts,Par-
ker, Williams, Pickman, Bartlett, Gray. Brooks,
and Varnum?—15.

NAYS.—Messrs. Doolittle, Sullivan, Longley,
Dwight, Lyman, Gardner, Hunewell and Welles.
—3.
The question was then taken on the other part

of Mr. Pickman's motion and determined in the
negative.

YEAS.—Ruggles, Whittemore, Allen, Reynolds,
Pickman, Bartlett, Gray and Varnum.—8.

NAYS.—Bourne, Thomas, Doolittle, Sullivan,

Bigelow, Longley, Tufts, Dwight, Parker, Lyman,
Williams,Gardner, Hunewell, Welles and Brooks.
—15.
Mr. LYMAN moved as a substitute for the part

struck out that the trial should be postponed to the

first Tuesday of the first session ol the next Gener-
al Court. Decided in the negative.

YEAS.—Messrs. Doolittle, Bigelow, Dwight
Lyman, AVilliams, Gardner and Pickman.—7.

NAYS—Messrs. Bourne, Thomas, Ruggles,
Whittemore, Sullivan, Allen, Reynolds, Longley,
Tufts, Parker, Hunewell, Bartlett, Welles, Gray,
Brooks and Varnum — 16.

Mr. WILLIAMS moved as a substitute that the

second Wednesday of March next, should be as-

signed for the trial. The motion was carried.

YEAS— Messrs. Bourne, Thomas, Ruggles,
Whittemore, Bigelow, Allen, Reynolds, Longley,
Tafls, Parker, VVilliams, Lyman, Gardner, Hun-
ewell, Bartlett, Welles and Brooks.—17.

NAYS.—Messrs Doolittle, Sullivan, Dwight,
PicI'man, Gray and Varnum —6.

The President inquired if the respondent or the
managers had any motion to offer.

, Mr. HOAR after consulting with the Respond-
ent, said that after the order which had just pas-

sed,he presumed it would not be proper to submit a
motion for an extension of the time allowed the

Respondent for preparing his defence The Res-
pondent had fears that he should not be able to

make the necessary investigations in so short :i

time as had been assigned him, but that he Avould

use his endeavours to be ready, as he was well a-

ware tlat it was his duty to submit to whatever
the Court should think proper to order on the sub-

ject. From the Respondent's knowledge in rela-

tion to the facts mentioned in some of the articles,

and his ignorance of those alluded to in others,

the Respondent thought that he might be able to

prepare his defence against some of the articles,

but not against all within the time assigned. Mr.
H thought it was his duty to make these things

known to the Court, although he deemed it im-

])roper, after the order which had been passed,

to make n motion for a further time.

Mr. SULLIVAN suggested that it would be

proper that motions for continuance should be

supported by affidavit us is usual in other courts of

ju.siice,lhat the court ought not to act on these gen-

eral suggestions of the parties. He therefore moved
that the Court should adjourn until lomorrowat 11

o'clock, in order that the Respondent might iiave

time to make an aifidavit of such facts as lie wish-

ed to present to the Court

Mr. HO.'VR said the Respondent would be grate-

ful for an opportunity to state the reasons for re-

questing further time, and he wished that sucii

opportuliity might be given, as proposed by Mr.
Sullivan.

Mr KING moved to amend t'le 15th article by

inserting the word Jonas in the place of Joseph, it

the Respondent would consent to such ampiuhuem,

Mr HOAR ansv/ered Uiat the Respondent Iwd -
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no objection, and the article was amended accord-
inaly.

The Court adjourned at 12 o'clock to tomor-
row at 10 A.M.

IN SENATE.
Ordered, that a committee be appointed to in-

quire whellier the Senate can sit as a Court of
impeachment after the Legislature shall be pro-
rogued

MessriB AVilliams, Lyman and Sullivan were
appointed on this Committee.

HOUSE OF REPRESENTATIVE'S.
Wednesday, Fee. 7.

The Hon. Mr. Lyman came down with a mes-
sage to inform the House that the Senate were
now organizing themselves into a Court of im-
peachment Mr. Tudor was charged with a mes-
sage to the Hon. Senate to inform them that the
House would attend forthwith. The House then
proceeded in a body to the Senate Chamber,
vhere they remained until tiie Court adjourned.

IN SENATE.
TiiuRSDAY, Feb. 8.

The committee appointed to consider and
report whetlier the Senate have authority to
sit as a court of impeachment after the ad-
journment of tlie Legislature reported, that
they cannot find any constitutional provis-
ion which will authorize the Senate to sit as
acourtof impeachment, except during the
sessioii of the General Court.
Soon after 11, the President said that the hour

Jiad arrived to which the Court of Imueachment
was adjourned.
Mr. BIGELOW was charged to notify the

House o( Representatives that the Court was about
to be opened.
Mr. STURGIS came up from the House to in-

torm the Senate that the House having been so no-
tified would immediately attend.
The Speaker, Manag'ers, Sic in the same order

as yesterday, entered and took their seats
COURT OF IMPEACHMENT."

Ciinimonwealth vs. James Prescott, Judge, fee.
Tlie Court was then opened by proclamation,

and the Respondent called.
Mr. HOAR rose and said that bv leave and di-

rection ot the Court,the RespondeiU had prepared
an aflidavit, which he begged leave to read.

I, James Prescott, depose and sav, that it will,
as 1 believe, be necessary in my defence on the
trial ot the impeax^hment now pei-ding against me
belore the Hon. Senate, to procure the testimony
of a witness or witnesses from the StalT3 of New
ttampshire; the testimony of witnesses from the
towns ol Groton, Pepperell, Littleton, Tyngsbo-
roiigh, lownsend, Billerica, Sherburne, BuMing-
ton and Medtord in the County of Middlesex, and
111 .iarvard in the County of Worcester; that the

,

lacts an<l circumstances connected with the charcr-
es coiiiained iu some of the articles of sairl im-
peachment, ,f any of said facts be true, having
heen forgotten by me, it will-be neces.sary forme
to exaniine luimeroiis doc^iments in the Probate
U.lice in said County, and that, for the purposes
aioresaicl, for instructing mv counsel and giving
ineni opporlnnily to compare the charges afore-
faut with sauI testimony, and with the conslitution
ft.Kl awsol t!ie Commonweakh, and topiepare to
e^hioil a ull and fair statement of said case to the
tloD. Uutln, which is to hear and determine the

same, a considerable time will be necessary. I am
fully confident that it will not be in my power so to
prepare for my defence, that the Hon. Court can
be made acquainted with the facts essential to a
just decision of 'aid cause, in a less time than two
months from this day.

JAMES PRESCOTT.
Mr. LYMAN said that he had yesterday been in

favor of extending the time for the Respondent to
answer, and supported as that proposition now
was by aftidavit, he saw no prfetext upon which the
indulgence could be reasonably refused. The Res-
pondent had declared on oath'that he could not be
ready in a less time than two months. It was cer-
tainly important that this Court should not only
administer justice, but that they should also guard
against the appearance of precipitation or unfair-
ness in relation to the Respondent. He therefore
moved the following order, viz :

Ordered, That instead of the timte Iieretofore as-
signed, Wednesday, the 11th day of April nent, ut
JO o'clock, A.M. shall be the time for receiving
the answer ofJames Prescott, Esq. Judge of Pro-
bate, Sic. on the articles of Impeachment preferred
against him by the House of Representatives, and
of proceeding to the trial oi the same.
Mr. DOOLITTLE moved to amend by striking

out We^hie.sday the Uth of April and inserting the
second Thursday of the first session of the next
Gemeral Court.
The question on the amendment being taken by

Yeas and Nays, it was rejected by the following
vote.

YEAS,—Messrs. Bourne, Doolittle, Dwight,
Williams, Gardner, Pickman and Gray—7.

NAYS—Messrs. Thomas, Ruggles, VVhittemore,
Sullivan, Eastman, Bigelow, Allen. Revnolds,
Longley, Tufts, Parker, Lyman, Hunewelf, Bart-
lett, Welles, Brooks aud Varnum—17.
Mr. PICKMAN moved to amend by striking out

the 11th of April and inserting the 18(h—assigning
as a reason that the town meetings were to be held
on the second Monday of April for the people to
give in their voles upon the amendments to the
Constitution, and that these meetings might be
continued till the 11th.

Mr. LYMAN accepted this amendment, and the
order thus amended was passed by the following
vole:

YEAS—Messrs. Bourne, Thomas, Dooliftlw,
Sullivan, Eastman, Bigelow, Allen, Longley,Tufts,
Dwight, Lyman, Williams, Gardner, Huneweil,
Pickman, Bartlett, Welles, Gray and Brooks— 19-
NAYS—Messrs. Ruggles. VVhittemore, Rey-

nolds, Park(?r and Varnum—5.

Mr. KING said he was instructed by the Board
of Managers to inquire if any and what order had
been taken by the Couit its to subpoenas for sum-
moning witnesses.

The PRESIDENT said an order had been taken
and ho referred to the Record.
The CLERK read from the Record the provis-

iou which had been made, which extended onlv to
bringing in the Avitncsses themselves.
Mr. KING said it might also be necessary to re-

quire witnesses to biing into Court books, papers
and documents, and that the Court might sec fit
upon the suggestion so to amend their order as to
extend to this further power.

By direction of the President this motion was
submitted in writing as follows, viz :

Ordered) that the Clerk be authorized and re-
quired upon application of the managers in behalf
ot the House of Representatives, or of the Res-
pondent, or of his Counsel, to issue subpoenas to
any person «r peroiis lia\ing the custody of re-
cords, papers Or documents, which maybe mater-
ial as evidence on the trial, to produce'and exhibit
the sanie.
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The order was passed unanimously.

The PRESIDENT then asked if either party
had any otiier motion to submit.

Mr. HOAR said the Respondent liad none.
Mr.KING requested time tor the Managers to

consult and after a consultation of a few minutes,

read the following order.
" Ordered, that the Respondent file with the

Clerk of the Senate his answer to the several ar-

ticles of impeachment exhibited by the managers
in behalf of the House of Representatives against
him, and now pending before the Hon. Court, ten

days before the said eighteenth day of April next,

and that the said Clerk be required to furnish the

managers with a copy thereof"
Mr. HOAR said the Respondent had no objec-

tion to make, and the order was passed unanimous-
ly-

No other motion being made by either party,

the Court wasadjourned to 10 o'clock in the morn-
ijig of the !8th day of April next ; and the several

parties withdrew.

HOUSE OF REPRESENTATIVES.
Thursday, Feb. 15.

Mr. HUBBARD, of Boston, stated to tl>e House
that he had been applied to by Judge Presc.ott to

assist in his defence against the articles of im-
peachment whithhad been exhibited by the House.
He observed that by one of their rules no member
was permitted to act as counsel fer either party

before a joint committee of the Legislature, or a
committee of the House. His case did not come
within the letter of the rule, but he thought it did
within the spirit of it. He therefore requested, if

it was consistent with the honor and dignity of the
House, that they woidd grant him permission to

act as counsel for Judge Prescott. He stated

some personal considerations which induced him
to make the request, and observed that precedents
of such an indulgence were common in the British

Parliament.
On motion of Mr. GRAY, Mr. Hubbard's re-

quest was granted.

IN SENATE.
Tuesday, April 17.

This being the day to which the General Court
was prorogued, for the purpose of proceeding with

tlin trial of the case of Impeachment pending be-

fore the Senate,* quorum of this body was formed

guda committee wasappointed, to be joined by the

House, to inform his Excellency the Governor that

they are ready to receive any communication he

may think proper to make to them. The Senate

sat a short time with closed doors, and adjourned

to 9 o'clock tomorrow morning.

HOUSE OF REPRESENTATIVES.
Tuesday, April 17.

The Speaker took the chair at 11 o'clock, but

there being no quorum, the House adjourned to 4
o'clock, P.M.

AFTERNOON.
The Speaker took tlie chair at 4 o'clock, but a

quorum not appearing, the Speaker was requested

to address letters to the members of the neighbor-

ing towns, not present, informing them their pres-

ence was necessary, and the Heuse adjourned to 9

a'ctccli tomonow moming.

IN SENATE.
Wednesday, April 18.

COURT OF IMPEACHMENT.
Commonwealth vs James Pi escott, &/•€.

A few minutes before 11 o'clock, on motion o^
Mr. Pickman, a message was sent to the House of
Representatives to inform them that the Senate
was about to resolve itself into a Court for the
trial of the impeachment of James Prescott, Judge
of Probate, Sic. for the County of Middlesex. Mr.
Welles was charged with the message.

Immediately alter, Mr. Sturgis, of Boston, enter-
ed with a message from the House of Representa-
tives, stating that the House with their Managers,
would attend forthwith.

The Speaker, Messrs. King, Dutton, Shaw,
Fay, and Leiand, Managers on the part of the
House, together with the rest of the members of
the House, entered the Senate Chamber and took
the seats assigned them respectively. Messrs.
Baylies and Lincoln, of the board of Managers,
were absent.

'The Court having been opened by proclama-
tion, the President administered to Mr. Hyde, ;=.

senator from Berkshire, who was not sworn at the

last session, the oath prescribed to be taken by
members of the Coiict.

The Respondent came in, attended by Messr*.

Wm. Prescott, George Blake, Daniel Webster,
Samuel Hoar, Samuel Hubbaid, and Augustus
Pealiody, his counsel.

The President said that the time appointed for

this trial had arrived, and asked the Respondent if

he was bow ready to make answer to the article^

of impeachment preferred against him.

Mr. WEBSTER on the part of the Respondent
replied, that he appeared there witli his learned

associates as Counsel for the Respondent. That
his Hon. Client had been furnished with a copy of
the articles exhibited against him, and had prepar-

ed an answer, which he was instructed to read to

the Court. Mr. Webster then read the answer as

follows :

The ANSWER of JAMES PRESCOTT, Judge
of the Probate of Wills, and for granting Ad-
ministratiens, forthe County of Middlesex, to

the Articles of Impeachment exhibited against

him by the House of Representatives of the said

Commonwealth.
And now this Respondent, in his own

proper person, comes into this Court, and

protesting that there is no misconduct or

mal-administration in his said office, partic-

ularly alleged in the said Articles of Im-
peachment, to which he is bound by law to

make answer ; and saving to himself now^

and at all times hereafter, all benefit of ex-

ception to the insufficiency of said Articles,

and each and every of them, nevertheless of-

fers the following facts and observations, by

way of answer to the said Articles.

The first of the said Articles of Impeach-

ment charges and accuses the Respondent

as follows, viz. That he, " on the 14th day

of October, 1816, at his office in GrOton, in

said County, and not at an; Probate Court

held according to law did decree and grant

letters of Administration on the estate of one

Nathaniel Lakin to one Abel Tarbell, Esq.

and thereupon did issue a warrant of ap-

praisement and order of notice, and did then

and'there wilfully and corruptly demand and
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receive of said Tarbell for the business a-

foiesaid, as fees of office, other and greater

fees than are by law allowed, to wit, the sum
of five dollars and fifty eight cents." And
that " the Respondent did then and there

refuse to make and deliver to said Tarbell an

account of the items for which said sum was

paid, although by said Tarbell thereto re-

quested." And" that " the Respondent af-

terwards during and upon the settlement of

said estate, did wilfully and corruptly demand
and receive of and from said Tarbell divers

sums, as fees of office, other and greater than

are by law allowed therefor ; to wit, the sum
of thirty-six dollars and nineteen cents."

The matter of charge contained in thisAr-

ticle appears to consist of three separate and

distinct accusations, viz. 1. That the said let-

ters of administration were granted and de-

creed by this Respondent improperly, be-

cause not done at any Probate Court, held

according to law. 2. That illegal fees of

office were demanded and received by the

Respondent, for granting said letters and for

the performance of other official acts, res-

pecting the settlement of said estate- 3.

That the Respondent, although requested,

refused to give to the parties an account of

the iten5s of fees, so demanded and received

by him.

To these several and distinct accusations

the Respondent will no^ procsed to make
distinct answers.

And first, as to the regularity and legality

of the Court hoklen at the time, when s'^id

letters were granted.—This respondent doth

truly feel, and would express, the most un-

feigned astonishment at this article of

charge. The ground of it is to him wholly

unknown. He has supposed that the hold-

ing of said Court, in the manner in which it

was holdes, was not only according to usage,

'but expressly authorized and provided for by a

statute of the Commonwealth ; and he is en-

tirely unable even to conjecture the reasons on
wliich this part of the article is expected to

be supported. The statute of March 7,1 C06,

made expressly for fixing the times and pla-

ces of holding the Court of Probate in the

County of Middlesex, declares; that ivhe7i

a shall appear to the Judge io be for the gen-
eral heneJUi or thS interest of individuals, he

s'lallbe and hcis fuUi) authorized andempoiv-
ered to appoint such limes and places, other

than those particularly mentioned in said act,

for holding said Cowl, as he shall dqem ex-

pedient, by giving public notice tjiereof, or

notifijing all coicerned. This law, as

far as this Respondent knows or believes,

has ever been, and is still, unrepealed and in

full force. This plain and express statute

provision renders it unnecessary to consider

liow far, and for wiiat purposes, the Courts
of Probate of this Commonwealth are Courts
E^lvvays open, c\nd authorized, at all times, to

receive applications and transact business,

upon due notice ; and whether the laws,

made at several times, under the colonial

and provincial governments, as well as un-

der the present constitution, requiring Judg-
es of Probate to hold Courts at stated days

and places, are to be considered as restric-

tive of their powers, as to the times of hold-

ing their Courts, or only as directory and
positive ; to the end only, that there might
be certain fixed days and places, when and
where suitors might be assured of an oppor-

tunity of transacting their concerns in those

Courts.

Under the provisions of this statute, this

Respondent held a Court at Groton, on the

14th day of October 1816, at the instance,

and on the request of the said Tarbell, and
for his convenience, having first given due
notice to all persons inteiested in the said

Court. And this Respondent says, that he
did, acting under the authority and accor-

ding to the provision of the statute aforesaid,

deem it expedient to hold said Court, at the

time and place aforesaid, and for the purpos-

es aforesaid ; and that he did cause due and
legal notice of the time and place of holding

said Court to be given to all persons concern-

ed therein. And this Respondent further

saith, that he never knew or heard of any
complaint, or dissatisfaction of the parties

concerned in said business, either then, or

at any other time since, on account of the

time or place of holding said Court ; nor has

he ever heard or learned that any evil or in-

convenience resulted therefrom, or that any
one ever made a question of the propriety or

legality thereof, until the exhibition of the

said Articles against him. And the said

Respondent is at this moment wholly at a
loss to know, by what construction of said

statute, if unrepealed, the Honorable House
of Representatives has found his conduct in

this respect to be illegal ; and he is equally

at a loss to know, by what other statute, the

said statute is supposed to have been repeal-

ed. And he humbly submits,that if he have
misconstrued this statute, which be trusts he
has not done, or any other statute, which is

supposed to repeal it, (of which he has no
knowledge,nor ever understood, nor believed

that any body supposed there was any such

repealing statute) he ought still not to be ad-

judged guilty in the piemises, if his error

shall appear to be nothing more than an er-

ror of judgment. He confidently trusts,

however, that he has committed no error in

this particular ; that there is the unambigu-
ous text of a written law to authorize what-

ever he has done m the premises, and that

his conduct, in this respect, was in every

particular justifiable and proper.

The second matter of charge, in the said

first Article, respects the demanding and re-

ceiving, by this Respondent, of illegal faes
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of office, for granting administration, and for

other official services respecting said estate.

It is linown to the members of this Honora-

ble Court, that the compensation allowed to

Judges of Probate, in the several Counties

of this Commonwealth, has not been uni-

form, either in amount, or the manner of

m-aking it ; that in some Counties, the Judg-

es have received both a stated salary and

fees, and in others that they received fees

only.

This Respondent has been compensated,

by fees alone, for the whole time in which

he has iiolden his office. It is also well

known, as this Respondent presumes, to the

members of this Court, that the statute of

this Commonwealth, commonly called the

Fte Bill, does not define and limit the fees,

which shall be paid for all the official acts,

necessary to be rendered and performed by

Judges of Probate. Some of those most
common and important are enumerated,and
the fees thereof defined ; others are stated,

and the fees defined, subject to conditions

and qualifications, of which the person re-

ceiving the fees is to be judge ; and of oth-

ers, which are necessary, and are applied

for, and rendered in the settlement of almost

every estate, the statute says nothing. For
example, there are, among raany others, the

following services and duties, performed and
rendered by the different Judges of Probate
in the Commonwealth constantly, for which
no particular fees are prescribed by the stat-

utes, viz:

Petition for administration ; decree there-

on ; notices and record. Executor's peti-

tion for probate of will ; decree thereon
;

letters testamentary ; duplicate order of no-
tice. Letters ofguardianship over persons non
compos mentis ; or spendthrifts ; complaint

to authorize such letter ; order and warrant

to Selectmen ; citation to party ; return, tri-

al and decree. Petition for the guardian-

ship; dqcree thereon ; bond ; duplicate order
;

notices and record. Petition for guardian-

ship to minors and decree thereon. List of
debts, when petition is jnade to Supreme Ju-
dicial Court or Court of Common Pleas, for

the sale of real estate
;
petition for the sale

and certificate thereon ; bond for the sale
;

approval thereof ; certificate of approval and
licence. Widow's petition for allowance,

decree thereon and warrant. Widow's peti-

tion for dower, decree and warrant. Peti-

tion for the sale of personal estate, decree
and warrant. Representation of insolvency,

and warrant. Petition for sale of real

estate, orders of notice and copy, &;c.

8tc.

It is also well known that the jurisdiction of
the Probate Court,consists of two parts, tech-

nically called its contentious k. \ts amicable ju-

risdiction; tl>e_^7*sf embracing those controver-

sies in which adverse parties appear to demand

the judgment of the Court on hiatters in dif-

ference between them ; the latter,those cases

in which, as the statute expresses it, there is

no litigation, but where the party applies lo

receive such regular documents and author-

ities, as are necessary to enable him to as-

sume a particular character, such as that of

an administrator, or to perform certain legal

acts in that character. In this last class of

cases, the persons applying have, in a great

majority of instances, the assistance of no
counsel whatever ; and in as great a majori-

ty, are wholly uniformed themselves, of what
is necessary to be done by themselves. It is

well known, that persons thus situated ex-

pect to receive at the Probate office, infor-

mation and instruction, respecting their du-

ties ; and also to be furnished with all ne-

cessary papers for them to execute, in order

to obtain the order or decree, or authority

leqnired.—For example, an Administrator

wishes to petition for leave t© sell personal

property.—He cannot, in nine cases out of

ten, draw the Petition himself ; it is not

made the official duty of the Judge to draw
it, but only to decide on it, when it is present-

ed : it is not the duty of the Register to draw
it, but only to record it, and to record the or-

der that shall be made upon it. A resort to

counsel, therefore, would be, in every such

case, the only alternative ; and as there are

no solicitors or attornies in constant attend-

ance on these Courts, the expense of resort-

ing to Counsel for the purpose of obtaining

these formal but necessary papers, would be,

in many cases, very consiJerable. Hence
there has been a practice, as this Respond-
ent believes, in all the Probate Courts in the

Commonwealth, that such papers should be
furnished, at the Probate Office, and fees

paid therefor on the same scale, or at the

same rate, at which other papers emanating
from the Court, are to be paid for by the

statute.—If, for example, application be
made for adniini'stration on the estate of an
intestate, there must be a memorial or peti-

tion, setting forth the right, in which the par-

ty applies ; whellier as widow of the deceas-

ed, or next of kin, or creditor. And if as

next of kin, whether therf^ be no widow, or
whether the application be made with the
consent ofthe widow ; or if as creditor, wlietb-

there be neitliar widow, or next of kin ; or
wiiether the applicaiion be made with their

consent, or for what other cause. This
memorial or petition, as this Respondent has
already obsaived, in most cases cannot be
drawn by the party himself; the -expense of
applying to counsel would not be small, and
for a long course of time, probably from the

very first institutiftnof these Courts, the prac-

tice has been to furnish this and simijar pa-
pers from the Probate Office ; the expense
of is to be included in the general amount of
expeases of administration. The Respond-
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ent has stated this merely by way of exam-

ple ; as it is material for a just defence of

himself, and the vindication of his character,

that he should set forth the actual state of

the law, respecting fees in tlie Probate Office.

From this actnally exi«;ting state of the law, it re-

sults, as misjht naturally be expecleol, that between

different Counties, some difference exists, as to ihe

expense of obtaining administrauon and settling

estates ; either, becftui<e a few cents more or less,

mny he charged, in one place than in another, for

the same paper ; or, because more correct and
complete papers are required, in one Court than

another, as the foandation of the orders and de-

crees of the Court.—So that this Respondent verily

believes, that no man can tell what would be the

pi ecise expense of obtaining a letter of administra-

tion, in any County of this Siate,merely by examin-

ing the fee bill, and without reference to the usage

and practice in the Probate Office of such County.

it maybe, tli;n in the Office which this Respondent

has holden and exercised, more complete and reg-

ular papers and proceedings may have been re-

quired, than in some other Counties. He has too

much confidence in theiustice of this Court to sup-

pose, that it would attribute that fact, if it existed,

to a base and unworthy motive, of multiplying pa-

pers and documents for his own benefit, unless

some substantial evidence be produced to make
out such a charge. Before such an inipiatation be

•ast upon him, let it be stated and shewn, what
unnecessary paper or voucher this Respondent has

been in the habit of reciniiing ; in what cases he

has sought to enhance his own fees, by imposing

unnecessary burdens on suitors ; orhotv, or when,

he has insisted on more accuracy and particularity,

in proceedings before him, than the (;ood of the

parties themselves, or the public benefit requires.

And on an occasion so deeply affecting his interest,

his character, and his honor, as the present, he

feels himself justified in appealing to the higher

Tribunals of justice, in which his proceedin^iS are

examined andrevised, and to the whole Profession
j

in thi; County wherein he is Judge, for an opinion
'

en the regularity and accuracy,with which proceed- t

ings liefore him have been conducted, and on the

effect thereof, upon the interest of parties, and of

the public.

This Respondnst humbly trusts, that this Honor-

able Court will nut adjudge him guilty of trans-

cTessinTihc law, in regard to fees, until it be shewn

what thlit law is, and in what measure, and to « hat

C'xtent, he has iranssressed it. It can never be

made plain and manifest, that he has wilfully vio-

lated the law, till it be shewn that the law itself is

plain and manifest. This Respondent has already

Gbserved, that in his jiidgti.ent, no man can t*!l,

what would be the expense of a Probate proceed-

ing, in any Couniy in this State, sinjply by thefee

/j//, and without reference to ihe practice in such

County. And the Respondent derives great confi-

dence "in this opinion, from the artie.lesof impcach-

Kienl themselves. In the very article now under

consideration, as well as in others, the Honorable

House of Representatives accuse this Respondent

.ot taking illegal fees, for services therein mention-

ed ; but'^lliey do not state, nor set forth, what the

Jegal lees would have been for those services, or

what excess ihe Respondent has received. The
Respondent does not mention thismerely asa tecli-

jiif.al objection to the form of the article, but as

proof that there is no plain, well known, certaiu

and uniform law on this subject, independent of

local practice or particular usage. The Honora-

ble House of Representatives allege, in this

article, that for granting letters of adminis-

tration, issuing warrant of appraisment, and order

of neticcjthis Respondent wilfully and corruptly

received ^$5 50 ; which sum is alleged to be a
greater sum than the law allows. But it is not
stated, what sum the law does allow, for such ser-
vices, or what is the amount of illegal fees, alleged
to have been received. It is represented, that the
Respondent took more than legal fees, for an or-
der of notice. It is admitted therefore, that some
fee mny be legally taken for such an order; and
yet it is not possible to refer to any express provis-
ion of law warranting it. There is no such express
provision of law. Wliile the Respondent, there-
f<jre, is accused of transgressing the law, and of
receiving -illegal fees, the law, which he is said to

have broken, is not produced, and the legal fees
are not stated, nor the measure of his supposed
offence ascertained ar defined.

This Respondent humbly submits to the consid-
eration of this Honorable Court, that the practice
of paying Judges of Probate, in whole or in part
by fees, has always prevailed in this Common-
wealth ; and was borrowed, probably, from the
usage of the Courts, which exercise similar juris-

diction in England.
In these last mentioned Courts, the .fudges and

Registers, have been, and still are, as this Respon-
dent believes, paid by fees of office ; the particular

items of which are established by usage, or the au-
thority of the Courts themselves, according to what
is thought just and reasonable, and not by an act
of Parliament.

In this Commonwealth, soon after the granting
of" the Charier of William a:id Mary, the fees for
certain services of the Judges and Registers were
fixed by law. Subsequent statutes have extended
and altered these provisions. But still there are
very many cases, in which the amount of fees is to

be settled and determined, without any provision
of the statute in that behalf.

If this be an improper or unsafe state of the law,
this Respondent is not answerable for it. If it be
unwise or injudicious,thus to place a public officer

in a situation, in which lie must, of necessity, in

some cases judge of the amount of bis own com-
pensation, it IS not the fault of this Respondent that
such is his situation. He claims no infallibility for

his own judgment ; he docs notdeny that hisjudg-
ment, like the judgmeijt of other men, may mis-
lead him, witiiqut his knowledge, in cases in which
he himself has an interest. But he confidently
maintains (hat nothing short of plain oppression,
oi' corruption, and will'ul mal-practice can be a
sufficient ground for a judgment aguinst him. If
there be not a plain and well known law, if any
thing be left to his judgment and discretion,
it must be shewK, that he has wilfully and corrupt-
ly abused that discretion, before this Honorable
Court can pronounce on him a sentence ofc^rir
demnation.

This Respondent readily admits that excessive
and extrava^nt demands of fees for official servi-
ces, especially if repeated and continued, would
be evidence of corruption, or might amount to ex-
tortion, if done under color of office. He is entire-

ly willing to be judged, upon this principle and by
this rule. If extortion be proved against hjm, he
neither wishes nor expects acquittal. But he knows
that this cannot be piovcd against him; and he
solemnly protests against being condemned, be-
cause in a particular instance he may have mis-
judged or mistaken his duly ; he invokes that uni-

versal sense ofjustice, whicii dwells in the breast
of every honorable man, to ])rotect him from con-
demnation, on any such ground as his having re-

ceived, not an extravagant, but a moderate and
reasonable fee of office, in a case in which, what-
ever others may think, he thought, and had at least

some reason for thinking, (hat such fee properly
and legally appertained to the office which he held.

Before advening more particularly to the case
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stated in the first Article, this Respondent thinks

it proper to make a few farther observations on

the subject of these special Courts, -which the stat-

ute authorizes to be holden, and which occasion-

ally are and have been holden.

These Courts are holden, not for the eonven-

ience of the Judge, but lor that of the parlies. It

is the interest of the Judge, of course, that his

Courts should be holden as seldom as possible, and

that as much business as possible sliould be des-

patched at one Court. Every special Court is a

new call on his lime and attention, and is often at-

tended with much personal inconvenience to him-

self The law does not make it his duly to hold

any such special Courts ; but it authorizes him so

to do, it he see fit, and if the interest Mid conven-

ience of parties seem to require it. They arc

therefore always holden, when holden at all, not

for his benefit, but for that of others. From I lie

nature of ike case, there is some increase of ex-

pense necessarily attending the transaction of busi-

ness, in these special Courts. The Register does

not attend these Courts, and the services ordinari-

ly performed by hi'm, are therefore, to be procur-

ed to be peVferraed by some one else. If a letter

of administration, for example, be granted at such

a Court, it cannot be presently recorded, because
the Register is not there to record it. Therefore
a copy must betaken and certified by the Judge,
and kept for, w transmitted to the Register ; in

order that a regular record may be made up : and
so of all other papers. The expense of these co-

pies, and other similar small charges, must be
tiorne, either by t4i« Judge himself, or by the par-

ty, at whose request, and for whose benefit they

are incurred. Hence it has been well understood,

by those who have frequ«ht occasions to attend

these Courts, that the transaction of business

therein is liable to be atteuded with some small

augmentation of expense ; and information of this

is ordinarily givcp. to persons applying for such
Courts.

Having submitted these general facts and obser-

vations, this Respondent will now pr/oceed to a

more particular statement of the circumstances of
the case mentioned in the first article. This Res-
pondent admits, that in October 1816, a letier of
administration was granted by him to Abel Tar-
tiell, on the estate of Nathaniel Lakin. He admits

also, that for various fees and expenses, he re-

ceived of said Tarbell the sum of §3,33; but he
denies, that said sum was paid exclusively for the

services and duties in the said Article mentioned.

This letter of administration was granted at a spe-

cial Probate Court holden for that purpose only,

•and (or the convenience, and by the special re-

questof said Tarliell. It was not attended by the

Register ; and this Respondent was therefore

bound to see that proper provision was made to

take and preserve copies of the papers and min-
utes of the proceedings, to enable the Register af-

.lerwards to make np a proper and regular record.

The papers and documents usually necessary for

such an occasion, and which this Respondent be-

lieves weie made and prepared on this occasion,

are as follows, viz : A petition or memorial for

-the administration on said estate : decree of th«
Judge granting admiiiistralion ; the Letter of Ad-
ministration ; the administrator's bond for the

faithful discharge of his duty ; a warrant ol ap-

praisal ; an order on the adminisirator to give no-
tice, prescribing the form, according to the pro-

visions of the statute; and the notices tiiemselves,

in triplicate, which are usually made out at the

Probate Office. The whole expense of obtaining

these papers, at a regular Probate Couit, in the

County of Middlesex, would have been Jj'3,G0

;

and in some Counties it would have been more.

—

The additional expense, arising fiom the various

circumstances before mentioned, this being a spe-

cial Probate Court, and unattended by the Regis-
ter, appears to have been a few cents lower tbaa
two dollars; making in the whoje g5,58.
This Court therefore will at once perceive, that

in this case the Respondent, fortlie mere benefit

and advantage of the paily, assigned a day for the

holding of this Court, and gave his own attention

and time to it, which, no law required him to do,
which time and attention thus given, were there-

fore given entirely gratuitously ; the amount re-

ceived beyond the ordinary sum, being barely suf-

ficient to defray the expense of the extraordinary

clerical duty, which the case made necessary —
And this Respondent now, upon these facts and
circumstances, cheerfully and confidently submits

to the judgment and justice of this Honourable
Court, whether his conduct, in this particular, has
been illegal and oppressive. The article proceeds
further to charge this Respondent with having
subsequently received, during and upon the settle-

ment of said estate, nilfiilly and corruptly, the sum
of thirty six dollars and nineteen ceiit.«, which, as

it is alleged, is more than the legal fees in that be-

half accruing and arising. Here, as before, this

Respondent has great difficulty in answering the

charge, because it is not definite and particulate.

—

But he alleges and avers, that he received no ille-

gal fees whatever, and that his own fees, the Reg-
ister's fees, and as he believes, the expenses of an
application to the Court of Common Pleas rela-

tive to this estate, together make up the sum of

g35,24 ; which are charged and allowed iu said

administrator's account. And it appears from the

record, that for the accommodation of the parlies,

this Respondent held six special Courts, for the

transaction of the business of this estate. For a
more minute and particular answer to this part of

the article, the Respondent must reserve himself,

till he shall be better and more fully informed of

the particulars, on which the charge itself is found-

ed. The only remaining charge in this article, is

that which alleges, that this Respondent did refuse

to make and deliver to said Tarbell an account of

the items, lor which said sum of §5,68 wsa
paid, though thereto by the said Tarbell requested.

To this the Respondent can only say, tiiai he has
no knowledge or recollection of any such demand
and denies that anysucli was ever made. He could
.possibly liave had no expectation,if he had the wi.sh,

cvf keeping any thing secret by such lefusiU,

as the amount of the sum received by him was of
course to be entered in the administrator's account
nor was there any motive for any concealment
whatever. If there be any evidence therefore of
the fact thus alleged against the Respondent, it

must be founded in mistake or misapprehension,
and this he confidently trusts he shall be able to

shew, wlien he shall be informed of the nature

of such evidence, and what it is. At present he is

wholly unapprised of any such evidence. He is

perfcctfy conscious, that the fact is not as is charged,
and he.shall meet the evidence, therefore, when
it IS produced, in such manner as may be in his

power. This Respondent has now gone through the

observations, which he wishes to submit on this

first article of Impeaclinient. He has stated no
tact, which he doesnotbclieveto be true, and which
he is not willing to maintain by his oath, if so le-

quired. And he avers, that he is not guilty of the

misconduct or mal-administration charged in this

first article, or any part thereof.

The second Article of Ini|)eachmentcharges the

Respondent, with having transacted Probate bu-

siness, at a time and place, other than such as are

authorized by law ; and, also, with having receiv-

ed illegal fees, for certain Letters of GTuariiiai

-

ship, granted to Lemuel Parka-,, over the pernors

and estates of JoIiti F. ^Jhspherd, John Sheiilieid,
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and Francis Shepherd. For aft answer to the first

of these cliarges, the Respondent refers to what
has been slated in the answer to the first Article.

As to (he second, he admils that on the 29th of

June 1818, he did grant Letters of Guardianship

to the said Parker, over the persons aforesaid,

^nd did receive fees therefor ; but he denies that

h« received any illegal or improper fees what-

ever.

The facts and circumstances attending this trans-

action are substantially as follows. About the pe-

riod alluded to, there lived in Pepperel, one John
F. Shepherd, mentioned in the article. He had
a wife and two sons, John Shepherd and Francis

Shepherd. These sons were supposed, b}; reason

of mental debility, to be incapable oftakiagcare
of themselves, and as the father was a spendthrift,

the family either then was, or expected soon to be-

come a charge upon the town. An annuity had
been given to Mrs. Shepherd, the wife of John F.
Shepherd, by the will of her father. The over-

seers of the poor of the town of Pepperel were de-

sirous of securing this annuity, so that the annual

payments should not be wasted, by the said hus-

band, but appropriated and applied to the mainte-

nance of the wife and family. They deemed it pro-

per to take legal advice on this subject,and applied

to this Respondent, as a practising lawyer, for his

opinion in the case ; " hich opinion he gave, and
charged and received therefor a proper and just

fee. Finding that the overseers, as such, could

exercise no authority or interference in the case,

an application was then made to this Respond-
ent, as Judge of Probate;, for the appointment of a

Guardian over (he thiee Shepherds, the father as

a spendthrift, aud the sons as persons, non compotes

mentis. An inquisition issued on this application

in common form, and being returned, and uo ob-

jection being made, the said Paiker was appoint-

ed Guardian over these persons. No person ap-

peared to resist the application, and it wasaccord-
ingly granted, ia usual form, and as matter of

course. Being thus appointed guardian, the said

Parker had further occasion for legal advice and
assistance, wuh respect to the manner in which he

should secure I he aforesaid annuity; a subject

which had no maiinerof connexion with any thing

whicli hadcome or which was likelyto come, before

this Respondent as Judge ; and on this subject, the

said Parker dt-^ired, and this Respondent gave,

as well he might, advice and direction as Coun-

sel ; and charged and received therefor, as well

he niight, a proper and reasonable fee. And this

Respondent doth not know, but he supposes it pro-

bable, that these fees were paid to him, at the lime

when ihe said Parker paid the official fees for his

letters of Guardianship. Whether this Respond-

ent gave any receipt therefor, he doth not remem-
ber and cannot say, nor doth he know, nor can he

say, precisely, what sum he charged and received

for his advice as atoresaid. The official fees for

the said letters and other necessary papers, would

be gl9,80; the additional expense, it being a

special Court, would probably be two or three

dollars, and the dillerciice between the amount of

these sums, and the sum paid by said Paikt-r, was

the amount due from said Parker to this Respond-
ent persoH.ally, for professional advice and direct-

ion as aforesaid. Whether this Respondent had
a right, in this case, to give professional advice, of

which iujwever lie supposes no doubt can be reas-

onably entertained, is a question, whicji does not

at present arise. He is charged in (his article,

with having demanded and received illcoal fees of

oitice ; this charge he utterly denies, and it cannot

be made good by now contending, that although

he did not oflicirtlly receive any excees of fees, yet

that he did receive in another capacity Money,
which he had no rit-hi to receive. Reserving

therefore, for a subsequent part of lii^ answer any
observations, which he may wish lo submit on the
charges of having acted as counsel, in certain ca-
ses, the Respondent concludes his answers to this

article by averring, that he is no wise guilty of the
misconduct and raal-administralion charged
therein.

The third, fourth, and fifth Articles of Im-
peachment, respectively charge tlie Respondent
with having holden Conrts in an illegal manner,
and with having received illegal fees, in the eases
of Benjamin Dix, administrator of Eri Rogers,
Joseph Buttcrfield, administrator of Simeon
Brown, and Lucy Allen, administratrix of Shobal
C. Allen. For the general principles and observa-
tions applicable to these cases, the Respondent re-

fersto what he has said in answer to the first Article.

He wholly denies,that lie has holden any illegal court,

or received any illegal fees, as* set forth in the
third, for.rth and fiftn Articles, or either of them

;

and says, he is not guilty of the misconduct and
mal-administration, as charged in said Articles, or

cither of them.
The sixth Article of Impeachment, advances

against this Respondent an accusation of great im-

portance, and of a most grave character.

It charges him with having been of counsel, and
of having received fees, in a case pending in his

own Court, before himself as Judge;&i with having
taken a retainer lo carry on, before himself, and
and to prosecute to a successful issue a legal pro-

cess, in which there were adverse parties and ad-

verse interests. It alleges in particular, that on
the 23d day of May 1805, he wa.s retained in behalf

of Maiy Trowbridge, as her attorney, to procure,

in the Probate Court, the assignment to his client

of an estate, of whicli she and her sister were co-

parceners; and that he, as Judge of said Court, on
the same day, did issue his warrant, for the ap-

praisement of the estate, as preparatory to a final

judgment in the case. It is not indeed lui ther ex-

pressly said, that he did in fact, render a final judg-

ment, in the premises, in fa\'orof his client ; but
the general complexion of the article is such, as to

make a clear and decisive impression, that this

hespondent has been of Counsef, and taken fees,

on matters judged and to be judged between paitv

and party, in bis own (?ourt, and before himself".

Tlie I'iespoiident cannot but know and feel,

how unfavorable an impression, such a charge,

sanctioned by the House of Representatives, must
necessarily make, on his case aud on his character.

Aud he cannot but most deeply lament,that tlmlHon.
House should have given tlie sanction of its au-

thority to a charge of such enormity against him,

without a somewliat more exact knowledge of the

facts attending the transaction. And this Respond-
ent cannot but pei cei\e clearly, and feel most sen-

sibly, thai however innocent he maybe, of the

matter of this charge, and however clear he may
now be able to iniike his innocence appear, he still

is a great and distressed s>nflerer under the efiect

necessarily produced, by the mere bringing ol such

a charge, on such authority, against him.

A short narration of the facts, connected w ith

the subject of this Article, will put the Honorable
Court in possession of the case, as it actually ex-

ists.

The Respondent, long before he was appointed

Judge of Probate, had been Cuunsel for the said

iV!ai7 '1 rowbridge. She lived in Groton, and 'lith

her sister, the w'ife of Francis Cliampney, who li-

ved in New Hainpsliiro, was coparccnercf the es-

tate alluded 10, inherited iVo.ii their ancestors.

The sisl-ers were not on terms of aiiiiiy or inter-

course. 'J'liG s;iid Mary was in possession ol the

estate, and her sister's husband demanded rem, (or

his wife's pari of it. The s;iid Mary objected ijay-

in" rem, but as rent was still insisted on, she wish-
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ed to t>))tain a severance and division of the prop-

erly. The Respondent was applied to, on her be-

half, on this occasiion ; and he, for a long time,

endcavore(1 to obtain, either a severance of tlie

property by agreement, or some other amicable

adjustment of the difficulty. For this purpose, a-

raong other services, he made one journey to New
Ipswich, in New-Hampshire, ivhere Champney
lived. These attempts proving all ineffectual,

notliino- remained but to resort to legal process, in

order that the land might be either divided, oras-

siifiied to one of the sisters, according to the pro-

vision ol" law. Before the petition for this pur-

psse was however actually presented to the Court

of Probate, tlie Judge of that Court died, and this

Kespondent was ap'pointed in his place. Having

accepted the office, he i^imediately informed the

parties in this case, that an embarrassment had a-

risen, and that he was, of course, indisposed to

take judicial cognizance of a cause in which he

had been counsel. And yet this Respondent sup-

poses, Ihat if no other arrangement had been a-

(loptod, it would have been his duly to have grant-

ed ilicconimoH processes, and lo have rendered

judi^ment in the case, at least pro/orma, so that

the parties might have taken the cause to the

higher Court; "for otherwise he doth not know
how the parties could everolitainthcirrights, as no

purticuiar prorision^;, for such a case, then existed,

as far as this Respondent knows. In point of fact,

Irowever, he never did adjudge the cause, even

proforma, nor do anything fuither in the premises,

except as hereinafter stated, and by the express

desire of both parties. Both parties well knowing

his situation in the case, and being now desirous

of putting an end to the controversy, agreed that

the land "should be appraised by competent judges,

and the moiety of one of the sisters conveyed to

the other, by deed, for such sum as these apprais-

ers should award. It was agreed also by the par-

ties, that this Respondent should designate the ap-

praisers, and he did so, and a formal warrant was
issued, that they might be sworn. They.appraised

the land^ the parties were satisfied with the ap-

praisement, and deeds were executed releasing and
conveying the moiety of Mrs. Champney to Mary
Trowbridge.

This is the whole and true history of this trans-

action ; and surely this Respondent may be allowed

to express his regret and astonishment, that such

an occurrence, fifteen years after it took plaae,

without complaint or suggestion from the parties

concerned, should now be made the foundation ot

such a charge as the Honorable House of Repre-
sentatives have, in this Article, exhibited against

him. And he avers that he is in nowise guilty of

anj' misconduct or mal-adniinistration, as charged

against him, in this sixth article.

The seventh article accuses the Respondent, of

having given advice and counsel, to one Whiting
tlie guardian of certain wards, in and about the

settlement of his accounts, as such guardian. This
Respondent admits, that it is very probable that

he rendered certain professional services to t aid

Whiting, as guardian, as well he might do, for

which he charged and received the customary fees

;

but he wholly denies that he was counsel of, or re-

tained for, said Whiting in any controversy before

him, in which said Whiting was party, or that he
in that case, or any other, acted as counsel in any
matter injudicial controversy before himself; and
iie denies that he charged said W'hiling fees, as

counsel, for any act or thing proper to be done by
liiiH as .Fudge ; and in as much as the said Article

does not state in particular, who the wards were,

or what the advice was, or what circunistauces ex-

isted making it improper in the Respondent to give

professional advice in the case, he must reserve a
uiore particular answer to this Article, till he sliwll

3

be more particularly informed of the matters, of
which he is herein accused ; and so he saith that

of the misconduct and mal-adniiiiistration charged
in said seventh Article he is in nowise guilty.

The eighth Article alleges, that in Nov. 1818, the

Respondent, advised with and direeied one Josiah
Crosby, as his attorney and counsel, concerning

the settlement of a certain account, then and there

to be settled by said Crosby before hrm as Judge ;

and that tlieResjiondeiit received two dollars there-

for, and allowed it in the account.

This Respondent saith to this charge, that lie

has a very imperfect recollection of the transac-

tion referred to in this Article. He is confident

that at this time, he gave no advice to any execu-
tor, administrator, or guardian as such, in any civ-

il action, and that he charged and received no fee,

or compensation as counsel, for any thing which
he ought ta have done as Judge. He thinks that

he recollects that the said Crosby had some indi-

vidual personal interest connected with the es^

tate, ol which he happened to be administrator
;

that in relation to that interest, he was asked for,

and gave professional advice, as well he might do.

Farther than this he has no recollection. He
must wait therefore the development of the cir-

cumstances in the evidence ;
perfectly satisfied

that if no more than the truth appears, nothing

can be substantiated la impeach iiis integrity or

the propriety of his conduct.' He says, therefore,

that he is not guilty of the misconduct and mal-ad-
ministration charged in this eighth Artiele.

As to the matter charged against this Respon-
dent in the nintli Article, he saith that he denies

the existence of any such occurrences or circum-

stances, as are therein mentioned and saith he is

not guilty, in manner as charged therein.

The tenth article of impeaclimenl charges and
accuses the Respondent, in substance as follows,

viz. that he advised with and directed one Peler
Stevens, as attorney and counsel of said Stevens,

upon the subject of an administration on the estate

of the father of the said Peter, then lately deceas-

ed, and received two dollars therefor. This Re-
spondent contends that this Article, like several

of the foregoing, contains no allegation of any of-

(ence or misconduct in the Respondent. Why
might not the Respondent give advice to the said

Stevens, as well as to any other client .'' It is not
alleged that any application was pending before

this Respondent, or that he was called on, official-

ly, to do any act whatever for or affecting the said

Stevens. It is not said even, that said Stevens

was an administrator, or had occasion lor any of-

ficial act of this Respondent whatever.

This Respondent, however, does not refrain,iiot-

withslanding the obvious insuificiency and nullity

of this Article, from stating the tacts in relation to

the case, which he supposes is alluded to. Peter

Stevens mentioned in the Article, had interfered

and intermeddled with the estate of his father,

Simon Stevens deceased. He was, in conse-

quence thereof sued as executor de son tort. Be-
ing thus sued, and judgment obtained against him,

he applied lo this Respondent for advice, how far

he could still protect himself, by taking out letters

of administration. This Respondent gave him
such advice as he thought correct and proper, and
there the matter ended. Stevens never was ad-

ministratoi of his father's estate, and fff course

never applied to the Respondent as such. The
Respondent knows no other fact material to a full

understanding of this transaction ; he «vers, that

his conduct in the premises was every way cor-

rect and proper, and that he is not guilty of any

misconduct or mal-administration as charged a-

gainst liinij in this tenih article.

The charge contained in the eleventh article, is

that the Respondent, in April 1818, gave advice lo
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one Josiah Locke, «s adraiiiistrator of Josiaii

LocUe deceased, leluiue to an aiiiniiiistriition ac-

count ; and received therefor five dollars. The
Respondent in answer to this charge saith, that ps

far as he remcnihcrs, lie did rei>der andperroini
certain professional services for the administrator

on this estate, as well and lawtfully he might do ;

it being relative to no niaiter in controversy in his

Court, or in which he was not as competent as

other counsel, to give advice and assistance. He
saith, therefore, that of the niaitcr charged in this

article, he is not guilty.

The Respondent now proceeds to tlic twelfth

Article, which charges and a( cases him as fol-

lows; viz. thai " he, in June ISlo, at Franiing-

hfim, in said County of Middlesex, one Alpheus
Ware, who before had been, and then was guar-

dian, of one Jotliam Bieok, a person non compos

?ne?itis, being about to present his account of his

guardianship,of his said ward for allowance, and
thereupon a controversy having arisen between
the said Ware and one Nathan Grout, who, as one
of the overseers of the poor of (lie town, in which
said Breck had his settlement; attended said Court
to examine said accounts, respecting some pro[)-

erty belonging to the ward of said Ware, and
thereupon the said Prescoit, overhearing the con-

versation between tiie said Ware and the said

Grout, respecting said ward's estate, proposed to

advise and instruct them therein; and thereupon
the said Prescott being th.en and there Judge as

aloresaid, did advise wiih and direct the said \\ are

andGront,coHcerningthe settlement o! the account
aforesaid, and the interest and e.slale of the said

ward, and the gu.irdianship of the aforesaid Ware,
and tlie said accatmt thereafter, on the day afore-

said, was sworn to by the faid Ware, and w as ex-

amined and with the consent of said Groul, was
allowed by the said Judge ; .and the said Frescott

then and there first demanded of said Grout, as

fees for advice and counsel tts aforesaid, the sum
of five dollars, and upon the refusal of said Grout
to pay the same, the said Frescolt demanded the

sanie of the said '^Vare ; and the said Ware ob-

jecting to the payment thereof, tire said Frescolt

then and there proposed to the said Ware, that if

he would pay the said sum of live doliurs, he

would in his said office of Judge, insert and allow

the same to the said Ware, in his said account of

Guardianship, then before sworn to, and with the

consent of said Grout, allowed by thr- said Judge.

And the said Ware then and there still objecting

thereto, because th« said account as allowed, had
been consented to by the aforenamed Grout, ac-

ting as overseer to the poor as aforesaid ; the said

Fr-escott insisted on the payment thereof, and to

overcoiiie the objection of said Ware thereto, slat-

ed to tl)e said Ware, that ' the overseers of the

poor need know nothing about it.' And the said

Ware then and (here, upon the urgent and repeat-

ed demands of the said Fresoott, and upon his

proposition io insert the same charge in the guar-
dinll^hip aceouflt aforesaid, and to allow the same
wiihout Ihe knowledge of the said Groat, did pay
to the said Prescott tiie said sum of live dollars —
And thereon the said Frescott did insert liy inler-

lineation a charge of live dollars, for ike mwiicy so

paid to him, as aforesaid, in the ^uardianshi|) ac-

count of said Ware, and did pay and allow the

same accordingly.''

Before proceeding to remark on the substance
of this charge, or on the wanner, in wliidi it is ex-
pressed, the E\espondent will lay beloie this Court
a conciiic history of the facts, as they exist, and as
he e.-iprcts lo he able lo make thrm appear. At
or near llie linio mentioned in the arlidc, the said

Ware therein mentioned was aboui to presenl, for

ailovvancc, to the; Probate Court, his account, as
Guardian of one lireck, u peison noii xotiqtos /nen-

tis. He had exhibited the ticcount to the Over-
seers of the Poor of the town, for their examina-
tion. No law requires this

;
yet it IS often reconi-

mendctl lo be done, for better security against the
allowance of unjust accounts in such cases. These
overseers had examined the account, and were
satisfied with it, and had signed a certificate to

that effect; and the account, when, presented was
unobjected lo, and appearing to be regular and
correct, would be allowed ol course. Ware the

guardian, presented this account for allowance, at >

Framingham, at the time mentioned in the article.

Grout, who was one of the overseers of the poor,

in the town where Breck lived,happened to be pre-

sent at Framingham, either accidentally, or on ac-

count of other business in the Probate Court. As
before observed, there was no objection to al'ow-

ingand passing the account, and it was matter of
1 course, that it should be done, and that the com-
[

mon order and decree should be drawn up by the

j
Register. Vvare then applied to the Resf^ondent,
for advice and information respecting certain notes

,1 of hand, in which his ward was interested. The
1

1 circumstances attending these notes were these.— .

jl Breck, the ward of Ware, had sometime before,
\'' probably before the guardianship, given a deed of

i| certain land to two men of the name of Bridges,

ii Break's wife had refused to relinquish her dower
[j

in the land; the purchasers therefore had given

[I notes for the purchase money, payable v.'iieii she

i
should so relinquish. Shs siilldeciining, the object

; of Vi'are's inquiries was to learn, in what manner
I

the purchasers xrould pay the purchase money,
I with snuty to themselves, nolwii]istanding this her
I refusal io relinquish douer or how to furnish iheni

ij an indemnity. On this point Ware asked advite

i! from this Respondent, and as the Respondent sup-
posed, asked it of him professionally, and as a law-
yer. The case had nothing to do with any oflicial

duty of the Respondent. He v\as not bound lo

give advice to guardians what processes to insti-

tute in the Courts of law, or what other rciiQBdies

to pursue to obtain the propfily or assert the
rights of their wards. He nevsr imagined that

Ware expected this advice of him as Judge of
Probate, it being so entirely and exclusivelya case J^
for professionid advice, and not for official direc-

tion. Having given this advice, he expected of
ctiarse to be paid for it, like other counsel, and
although Ware manifested some reluctance, he ^
paid it, nevertheless, and it was allowed to him,
and as the Respondent supposes properly allowed,

in his account ; and the Respondent was ha()py af-

terwards to learn, that by following the advice thus

by him given the object sought had been obtained.

The Respondent avers upon his veracity and con-
science, that he was conscious of no illegality or
impropriety in this matter.

It appeared to him a very proper case, for the

guardian to ask and obtain professional advice
;

indeed he could hardly proceed without it. It ap-

peared to him, most clearly, that it was proper and *<

C'lmpetent for him to give such advice; and, of
course if the iidvicc was necessary and piopiM-, the

expense of it was to be allowctl, lii^e any ollierex-

penso, in the account. Whatever opinion may be
lioldou of the inudencc of ihis transaction, in a

matter so inconsiderable, this Respondent de-

clares, that he was wholly innocent of any improp-

er or corrupt motive. It never occurred to hiiii

that his conduct, in this case, might be questiona-

ble, or that it would expose him to any crimination

or suspicion whatever. If he acted wrong, it was
merely and entirely an error of judgment, for

which lie hopes the candid inter])retali(in of this

Court. But he contends that he has been guilty

of no misconduct or nial-adniinistration whatever.

The only official act done by him in the case was

allowing the fivs dollars ])aid by V\ are for the act-



TRIAL OF JUDGE PRESCOTT.

vice. Before this is made ont to be misconthict or

corruption, it m\ist appear, that this Responclent

knew, that Ware, as guardian, had no occasion to

lay out that sum for such a purpose ; or that he

procured him to lay it out, for his, the Respond-

ent's own benefit, still knowing that tliere was no

just and propar oficasion for it. But this Respond-

ent avers, that it was a fit and propei- case, at least

in his opinion, for the guardian to -take advice;

that tlie sum paid by tlie guardian was reasonable,

and that therefore it was properly and justly al-

lowed. And this Respondent doth utterly deny,

and if this Court would allow him, is ready to

maintain this denial by his oath, that he ever, in

the first instance, proposed to offer this his advice

while unasked, or that he interfered in (he con-

versation of the parties for the purpose of ofi"ering

such advice ; or that he ever said or intimated to

the said Ware, that the transaction might or could

he kept secret from the overseers.

The Respondent hopes he may be allowed to in-

voke the caution and candor of the Court, in re-

gard to charges, to which the zeal of willing and

lieated witnesses appear to have given great col-

oring, and which therefore might produce an un-

just efiect, on the Respondent's case, unless di-

vested of that coloring and examined in tkeir own
nature and character. This article would repre-

sent the Respondent in an odious and disgusting

point of view, independent of any legal crime or

official misconduct. It would hold him forth as of-

ficiously overhearing other persons' conversations
;

as volunteering and obtruding his professional ad-

vice, on those who do not wish for it ; as not only

asking a fee, but as, in an extraordinary manner,

insistfng upon it, and being urgent for it; and, fi-

nally, as allowing the item in the account by inter-

lineation, as if a sort of feigery had been added to

liis other crimes.

The Respondent means not to complain ; but he

does most solemnly adjure this high and Honorable

Court, not to adjudge him gailly till some substan-

tia! act ofwilful and corrupt misconduct be proved

ag.iifist him.
He trusts that his judges will examine into the

.substance of the chaiges produced ; that they will

judije him by the plain standard of ihe law ; that

they will require a well proved case of legal mis-

i.-onduct and maladministration, before they con-

demn him ; and that they will not judge hini by

any incidental or unessential circumstances,which

may consist merely in peculiarity of manner, and

which are often easily luisrepresenicd, and diffi-

cult to be disproved, even when wholly unfounded.

With respect to giving advice to administrators,

exf-i-utors and gaardims, gejierally, this Respond-
ent Supposes tli.tt every Judge of Probate in the

Commonwealth, Vi/ho n'as a practising laxvye.'-, be-

fore the laie law, gave such persons advice and
professional assistance, as freely as to other per-

sons, except in matters of controversy coming be-

fore them as Judges. If an administrator wished
to sue a note, or a bond, or to deiend a suit on a

note, or on a bond., or to do anj- other act oi- thing

requiring counsel, this Rcsjinndent knows no i ea-

son, nor any practice, rejidering it improper for

such administrator to a;)ply either to the Judge or

Piegi-ter of Probate, and I'or them to afford sucli

assistance and advice. The law by the recent

statute, has madea particular pro';ision,aslo some
cases in this respect. Tlie Respondent has no
failt to find with this statute, bat the very pass-

ing of the law prove?, what was luulersiood

to be leial bt:lbre. The Respondent theiefoio
saith, that he is not guilty of the niisconditci or
nial-admiiiistration charged in this twelfth Article.

The thirteenth article charges the Resjiondenl
v\ilh haviiigbeen counsel for one Susan Clapp, ad-
-jEii'.islr.itri.K of .Jercmrtli Ci i|i|>, abo,ut and con-

2S
cerning said estate, and with having, as Iier coun-
sel, as aforesaid, received a fee of three dollars.

The Respondent wholly denies that this article

contains a charge of any legal crime whatever, or
any thing to which he can jn-opcrly answer. In
point of i'act, however he believes that he never
did receive any fees, as counsel, of the said Susan
Clapp on any account whatever. He therefore
denies ail the matter of fact contained in said Ar-
ticle. He belieyes that the said Susan did settle

an account before him, as Administratrix of said

Jeremiah; that for the transaction of this busi-

ness, for her special accommodation, two special

Probate Courts were holden, and ke thinks it

probable, for reasons already given in answering
other articles, that two or three dollars additional

expense might be incurred, by the holding of said

Courts, and may have been paid by said Adminis-
tratrix. But he wholly denies having been of

counsel for said Susan, or having received any
fees as such ; and says therefore that of the matters

and things in this article contained he is not guil-

ty-

The fourteenth article charges and accuses this

Respondent as follows, viz. that " he being Judge
as aforesaid, became and was the counsel of

one Tohn Walker, administrator of one John
Walker, deceased, and on the first day of A-
pril, 1813, did advise with and direct the said ad-

ministrator, respecting his administration on said

estate, and did demand and receive as fees there-

for, of and from said administrator the sum of five

dollars, and the sai;l James Prescoit, being Judge
as aforesaid, on the first day of June 1816, did fur-

ther advise with and direct said administrator,and
as his counsel and attorney, of and concerning his

administration on said estate, and did t^emand and

i-.;ceive, as fees therefor of and from said adminis-

trator, other and further sumsof money, amounting
in the whole to the sum of 16 dollars, and the said

Prescoit being and continuing Judge as aforesaid,

on divers daysand times, between the said first day

of June aforesaid, and ihc seventeenth day of May
next after, did, as counsel and attorney of said adt

ininistrator, advise' with and instruct him in the

further adniinistraiiou of said estate and for his

fees, for his advice and instruction and counsel, as

aforesaid, the said Prescoit did demand and re-

ceive, of and from said administrator, other large

sums of money ; to wit, in the whol«,lhesum of one
hundred aucl iwenty dullais; and the said Prescoit

thereafter in saiiottice of Judge of Piobate, did

allow all tli€ afore-aid sums to the said JohnWall;-
er, in the settlement oi his adftiiiiisiration of the

es!ate aforesaid."

Al: v.'as observed in relation to the last preced-

ing Article, the Res|)ondent perceives in this noi

charge imputini; any legal ofience whatever. In

relation to the case, supposed lo be alluded to, Jie

remembers, that the administiator of John Walk-
er had various controversies and .concei ns in law.

in ho vv.iy connected with any.oftici.il duty of this

Resjjondent; that this Responctciit was retained

and acted as counsel for the said administrator, in

these concerns, for which iia was paid, as far as he
lemcnibers, by sums similar to i!ie small sums
mentioned in this Article. And as to the sum of
one hundred and twenty dollars mentioned therein,

this Responclent recollects, that a .suit was brought

in tlie Circiiit Court of Commoai Picas', bv one
Hopkins agauist Bo'jLimin Tkoinpson, James Walk^

er and Jesse Dean ; that tliis Respondent was re-

tained us Counsel on behalf of the defendants;
that it afterwards ajjpp.irod that the heirs of Johu
Walker would be p\en!ually the sulTerers., if a re-

covery were had against the defendants; and that

therefore the said adiuini.'.tralor requested this

Hespondfnt lo continue lo coridilet the defence, ai

the expe;ise of said e?taU', whicli he did; and Ie
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the end, he rendered a just and true account of his i.

fees therein to said Walker, wliich were paid and I

he presumes were afterwards allowed, like other
similar charges, in the settlement of the account.
And so the said Respondent saith that he is no way

|

guilty of the misconduct or mal-adminislralion,
f

charged in said Article. i

The fifteenth and last article of these charges
alleges, in suhstance, that the Respondent permit-
ted himself to be retained as Counsel for the exe-
cutrix of JoiiMS Adams, and did act as such, ia ad-
vising her in relation to her liability as executrix,
for the support of a person supposed to be charge-
able on the estate, for which advice he received

So, and subsequently for similar advice on the
same subject glO more ; which said sums were af-

terwards allowed by hiin in her account as execu-
trix.

The Respondent in relation to this article has in

the first place to remark, what has been already
observed in relation to more than one of these ar-
ticles, that he dotli not perceive what crime or of- 1

fence was intended to be imputed'to him by this

charge.—He presutnes it was as proper for him to

give professional advice to an executor or admin-
istrator, as to any other clients, unless it were for

some matter pending before him, in his official

character, and in which thei-e was n controversy
between adverse parties. Executors and admin-
istrators on estates, in their controversies withoth-
er persons, and in a great variety of legal ques-
tions which arise, altJiough the will might have
been proved before this Respondent, or the ad-
minislraiion granted by him, have nevertheless, in

these subsequently arising controversies and ques-
tions, no more connexion with this Respondent in

his official character, than with any other Judge
of Probate in the Commonwealth.

In point of fact, this Respondent remembers,
that the said executrix did apply to him, not for

any official act to be done by him, nor for any pro-
cess or proceeding in the Probate Court, but for

certain legal opinions to be given by him as a law-
yer on questions, in which she was intt^rested.

—

These opinions he gave, and was paid for them,
and he presumes the sums so paid were allowed
in her accounts.

And the Respondent saith, that he is not guilty

of any misconduct or mal-adiniBistration in liissaid

office, as charged in the fifteenth and last article.

This Respondent has now laid before this Hon-
orable Court such facts and circumstances by way
of answer to ilie charges exhibited against him,
as the time allowed him would permit. These
c'larges extend over a period of sixteen years, they
relate to very various transactions, and are some of
them accompanied with circumstances now proba-
bly forgotten. He trusts the Court will make due
allowance for considerations of this nature and not
expect from him more minute details of transac-
tions long sisce past, than he may reasonably be
supposed capable cf making, after such a lapse of
time.

The Respondent is not insensible to the effect,

which the exhiijition and publication of these
articles have necessarily produced on the public
sentiment. He has nevertheless cautiously refrained
from any eft'tjrt to control or counteract that efTcct.

Called upon constitutionally to answer before this

bis;h Court, he hiis forborne all appeal to any other
tribunal; satisfied that if his constitutional juclges

shall pronounce tiira not guilty of the crimes and
the misdemeanors of wlnoh he is accused, an
impartial and enlightened coniinnniiy will chocr-
iully do justice to his reputation and character.
He now earnestly entrents of this Court a pa-

tient and unbiassed examinntion of his fasc. if

any one of its lionorahle inenibors slumld liavecon-
CL*i\ed agaiiKsi liini or liis case any prejudice of

whatever sort, he viaiM solemnly call upcfn liim to
guard against its effect upon his judgment. By
tlie law, which is just find impartial; by the law,
which knows neither favor nor aflfection, nor pas-
sion nor prejudice; by the law, which holds its e-
qual and sovereign authority over him and those
who are now to judge him; hy-the law, which in its

benignity considers all men innocent, till they are
proved to be gnilty ; by the law, this Court has, in

the presence of God, solemnly sworn to try and
Judge him.—He now awaits the result, with deep
concern, but not without composure ; with a con-
fidence in these his judges, which bids him to hope
assuredly for the best ; and with a consciousness
of his own uprightness and integrity which will be
sufficient with God's blessing to enable him to sus-
tain the worst.

JAMES PRESCOTT.

Mr. KING, chairman of ihe managers,
said that the committee appointetj by the
House of Representatives to conduct the
Impeachment against James Prescotr,

Judge of Probate for the County of Mid-
dlesex, having heard the answers of the Res-
pondent to the several articles exhibited
against him, would report said answers to the

House of Representatives, that they might
make their replication thereto.

Tile President inquired whether the man-
agers would propose any time for offering

their replication.

Mr. KING, after being informed that the
Court would sit in the afternoon, replied that

the managers would he ready to file the

replication at 4 o'ckjck.

The president asked if the managers, or

counsel for the respondent, had any motion
to submit.

Mr. KING requested that if the subpoenas
for the witnesses summoned on the part of
the prosecution were returned, the witnesses

might be called, in order to ascertain whether
they were all present.

Tlie Clerk called them accorcVmgly.

Mr. WEBSTER said he did not hear
Nathan Grout answer to his name. The
Respondent considered his testimony to be of
great importance to his defence—he would
therefore inquire of the honourable mana-
gers whether they expected the attendance
of this witness.

Mr. KING answered that he v/as regularly

summoned, and he knew of no reason for

supposing that he would not attend.

It appeared however, upon the clerk's

reading the return of the subpoena, that the

witness was ill, and would not be able to

give his attendance.

Mr. WEBSTER then asked the mana-
gers if they had any objection to taking his

deposition under a commission fioni the

court.

Mr. KING said the managers would trik»

tlie proposition into consideration, and if the

witness should net come, they would give an

answer totho Respondent's counsel tomonow
morning.
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[It was afterwards agreed tliat the deposi-'

lion of/iNathan Grout, taken in the manner
hereinafter described, should be received as

evidence in the case.]

The Court vvas then adjourned to the af-

ternoon, at 4 o'clock.

[Tlio Senate Cliamber during the recess had

been arranged for the expected trial, and the seats

were accordingly occupied as follows: The Sen-

ate, as Judges, sat in two curved lines on the far-

thest side of the Chamber, fronting the entrance.

The rear line was considerably raised, so that all

the Judges could see the witnesses as they were

brought upon the stand, and be seen by them face

to face. The President's Chair was in the centre

of the second line, and somewhat elevated above

it. The Clerk's desk wa.s in the centre of the tiist

line, directly before and under the President In

front of the President, on the 0|)posite side of the

Chamber, a few feet from the entrance, was the

witnesses' stand ;—on one side of which at a little

distance, was a lont; table with seats for the seven

Managers, facing the Senators on the President's

right—and on the other side a similar table and
seats for the Res,.' ndent and his Counsel. At
right angles with t ese tables, and between them
and the seats ef the Senators, were two smaller

tables facing inwards so as to .complete the out-

line of an area, square at the bottom and semicir-

cular atthe top. Af tliat which was nenrtlio Man-
agers, sat the Sheriff of the County of Suffolk",

At the opposite table, was the Crier of the

Court. The Lieut Governor and Council, to-

gether with several other distinguished spectators,

occupied seats assigned them without the area on

the same side with the Respondent. The Speak-
er and Clerk of the House of Representatives

sit near the Sheriff; and the Members geneni ly

filled the seats behind them without the area.

J

AFTERjYOOJV.
A Message from the Konse nf Representa-

tives was delivered bv Mr. PHELPS, stating

that HORATIO G." NEWCOMB,Esq. was

elected a manager in the place of LEVI
LINCOLN Esq.

At 4 o'clock, Mr. LYMAN wns charged

with a message to inform the House of Rep-
resentatives that the Senate was about to re-

solve itself into a Court of ImpeachKient.

The Speaker, the Managers and other

Members of the House of Representatives

came in. The Respondent also attended

with his Counsel.

The Court was then opened and the Res-
pondent was called.

Mr. KING said the Managers on behalf

of the House of Representatives were ready

to present their replication to the answer of

the Respondent. Mr. KING then read the

replication as (oUows:—

.

REPLICATIOX,
By the House of Representaiives of the

Commonwealth of Massachusetts, to the An-
swer and Pleas of Jaines Prescott, to the

Articles of Impeachment exhibited aiiainst

him by thesaid House of Representaiives, in

their own name, and in the name of the peo-

ple of Massachusetts, before the Hon. the

Senate of the said CominonweaUh. on the

Sth day of Feb. A. D. 18il :—

25

The House of Representatives of the Com-
monwealth of Massachusetts have consider-

ed the Answer of JAMES PRESCOTT,
Esq. to the Articles of Impeachment against

him, by them exhibited, in then" own name,
and in the name of the people of this Com-
monwealth ; and alleging tiiat the said An-
swer of the said PRESCOTT contains no
sufficient answer to the Charges by them ex-

hibited, as aforesaid ; nevertheless, for repli-

cation thereto, observe, that the said JAMES
PRESCOTT lias attempted to cover his

misconduct and maladministratioi'. in office,

by evasive statements, and perversions of the

law ; that the said Answer does give a false

and deceptive coloring to the various char-

ges of misconduct and maladministration,

contained in said Articles; that the said

JAMES PRESCOTT did, in fact, commit
the various acts, and is, in truth, guilty of the

misconduct and maladministration of which

he stands accusc&l ; and the House of Rep-
resentatives, in full confidence of the truth

and justice of their accusation, and not

doubting that the Hon. Senate will use all be-

coming diligence to do justice to the pro-

ceedings of the House of Representatives,

and to vindicate the honor of this Ccmmon-
wealih, do aver their charges against thesaid

JAMES PRESCOTT to be true; and that

the said JAMES PRESCOTT is guilty in

such manner as he stands impeached; and
that the House of Representaiives will be

ready to prove their charges against him, at

such convenient tin)e and place as shall be

appointed for tliat purpose.

Mr. WEBSTER said that with leave of
the honourable managers, he would make a
single suggestion, before they proceeded lo

the introduction of their evidence. It was
the opinion of himself and his learned as-

sociates in the defence, that the first and
some of the .*iucreeding articles, if proved,

were wholly insufficient to fix any criminal-

ity upon the Respondent. He did not wish

to impede the progress of the trial, by rais-

ing any preliminary question on this account,

as he was well aware that the insufficiency

of (he articles was involved in iiie qiicstion

of guilty or net guilty upon the several

charges. He made i!ie remark simply with

the view to prevent its bei:ig inferred, from
the Respondent's not objecting to the admis-
sion of evidence, that he made any conces-
sion m respect '0 the sufficiency of the arti-

cles. He "vould now observe, in behalf of
the Respondent's counsel, tiiat th'ey sh'iuld

not oppose any proper evidence to jirove the

facts Slated in the articles of impeacliment,
but tliat they should consider theriiselves

bound to resist the introduction of any evi-

dence to prove facts notspecificaliy charged.'

The President asked the Managers on th«
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part of the House of Representatives, if they

were now prepared to proceed in the trial
;

upon which Mr. KING, (he Chairman of the

Managers, opened the prosecution, as fol-

lows :

—

Mr. PRESIDENT, I am commanded
by the House of Representatives to open to

tliis Hon. Court, the groundsupon which they
have impeached the Judge of Probate for

tlie County of Middlesex, and have called

him to your bar for trial. In the discharge
of this duty, I shall endeavour to confine
myself to such statements and remarks as

may be connected with the charges contained
in the articles of impeachment, and with the

matter of defence alleged in the Respon-
iJent's answer, and v.jih as much brevity as

may be consistent with a proper exhibition

t)f the principles and facts of the case. And
Avhile I hope never to lose sight of that re-

spect and deference which I owe to this high
and honourable Court, nor of all possible

regard for the rights and feelings of the

Respondent, I must ever recollect that my
first duty on this important occasion is to the

people, who sent me here.

Mr. President, the representatives of tiie

people could have none but the most worthy
and honourable Uiotives for preferring this

Impeachment. Tliey had no injuries to

avenge—no prejudices against the Respon-
dent to indulge—no selfish objects to attain.

Some impeachmenls have originated in par-

ty feelings, have been used as instruments of
vengeance, in times of public excitement,,

by a triumphant majority, against the parti-

sans of an opposite faction. But we are

happy to live in belter times—to stand here

to day on higher ground. This Respondent
is called to your bar to atiswer lor miscon-
duct and maiadministralion in his office, by
a unanimous vole of a House of Represen-
tatives, in wl'.icli party divisions have never
'appeared—not vipoti the rumours of general

veputatinn and public com[)laint, whicli have
simeiimes been considered sufficient to au-

thorize this solemn proceeding, but after a

long and patient examination upon oath.

From I'he evidence laid before tliat l.nu^'e,

«hey could not doubt but a spirit of dissatis-

faction witli the Probate Office, existed in

^--very part of the County of Middlesex, and
tiiat tite good people of that costnty had been
injured and oppressed by the present incum-
bent, under colour of office. Their constitu-

tional duty then was plain and unavoidable.

To sluiuk from it would have been unworthy
of the representatives of a irce peojile—of a

people justly proud of the purity ond integri-

ty of tlipir judicial institutions. They were
bound ton to proceed by impeachment, as

v.ell in justice to the Respondent, as in dis-

charge of tlieir duty to the people. The in-

quiry pursued by their order was of necessity

exparIt ; tiie counter proofs, whicli n:;ight

vary or control the evidence thus obtained,
if any such existed, cotdd not be before them

;

and the course adopted of bringing these

charges to the bar of this high and honour-
able Court, was the only one befltting the

high judicial station of the Respondent, the

grave character and aggravated circumstan-

ces of the charges, and the dignity and high
responsibility of the Grand Inquest of the

Commonwealth.
The managers for the House of Represen-

tatives, then, are only discharging an imperi-

ous duty in maintaining as well as they are

able, these articles of impeachment— a duty

which they have not voluntarily assumed,

I

but which they discharge by command of

I

the representatives of the people. If these

;
charges shall be made good, the public inter-

\ est will require a merited punishment upon
i the offender,—but if they are not maintained,

\
if the Respondent shall succeed in clearing

his official character from the imputations,
' which are cast upon it, then let him be re-

stored to public confidence in a station

1 which he is not proved to have abused.

I Mr. President, although the managers
have the utmost confidence in the justice of

the cause, which they are sent here to main-

;
tain in the name of the people of the Com-

' monwealil , ar;d derive support and encour-
^ agement from their conviction of the can-
' dour as wellasof the wisdoin and integrity of

this honourable Court, yet they cannot but

feel embarrassed and oppressed by the novel-

ty and solemnity of this scene. This is the

first instance of the trial of a Judge under
our present constitution ; the first instance,

in which the people have appealed to their

constitutional protectors against the minis-

ters of justice. Every circumstance connect-

i

ed with this trial partakes of this solemn
\ character and deep interest. They are im-

j

pressed upon the constitution of this court

—

I
upon the character of the accusing parly

—

! upon the high judicial station of the Respon-
:
dent—upon the nature and aggravation of

: the offences charged against hiiw.

j

The Court in whose presence we now
stand, is composed of the highest brancli of

j

the supreme legislature of the Comrnon-
i wealth. It sits only to protect the people

:
against powerful oppression— to chastise all

j

abuses of their delegated power, and to bring

j

it back to its just limits and ])roi)e;- uses. It

is clothed with the power of trying the high-

i

est officeifi of the state—of dpposing our

{
governors, and judging the judges of the

;
land. Totliis Higli Court, composed of ci-

. tizens of tried wisdom, integrity, and patriot-

ism, it a]3pp'rtains to be governed by its own

I

judgment alo»e in relalif)n to all its forms of

I
proceeding—to take its rules from no other

Ifriliunal—to do justice between the people

and all persons ancus^d by them, in such

niunncr and by su.ch forms, under the sane-
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tion or the constitution, as the public good

shall require. The ordinary rules of law

and evidence in their large and comprehen-

sive import and relations, but not under any

special or formal restrictions, are indeed

adopted for its guide and government, not

because they have the authority of the courts

of common law, but because in themselves

and of their own brightness they enlighten

the path of justice, and are founded in rea-

son and right. To a court thus constituted

the people look with unlimited confidence,

while they find its ear open to the just coni-

plamts of the humblest and most defence-

less, while they find its arm strong enough
to reach and punish oppression and corrup-

tion in the highest station. -

The accusing party are the representatives

of the people— a co-ordinate branch of the

legislature. To their vigilance is committed
the supefintendance of the public conduct

of all the officers of the government, and
on their fidelity the people depend for the de-

tection and proper presentment of the mis-

conduct and nial-administration of their pub-
lic servants, in their several degrees and em-
ployments. This transcendent power, vest-

ed in that house as tlie Grand Inquest of the

Commonwealth, has constituted it the guar-

dian of the riglits of the people, and the

watchman of the constitution.

The office held by the Respondent is one of
the highest importance. It is a branch of
the administration of the justice of the Com-
monwealth. It is an office of extensive ju-

rjsdiction—of great power—of large discre-

tion—all vested in the person of an individu-

al. Within the period of one generation
the whale property of the county—of an ex-

tensive, populous, and opulent community,

—

passes under its administration in some one
or other of (he branches of its jurisdiction

;

and there is not a person within its limits

who is not deeply interested in the purity

and uprightness of its administration. To
the wisdom and discretion of this officer is

conmiitled the care of the widow, and the

fatherless, of helpless old age, of unprotect-

ed infancy, of miserable idiocy—of those,

to whom the law has not given the right, and
of those, from whom providence has taken
the power of governing and protecting

tliemselves. To this court, moreover, many
of the suitors come in the weeds of mourn-
ing, with tears in their eyes and sorrow in

their hearts, thinking more of the friends

who are gone, than of the property which
may be left. At this moment of the fresh-

ness of their grief, they are little able to set-

tle precisely the exact amount which should
be taken from them for official services, little

inclined to dispute any demand, however ex-
orbitant, anxious only for a speedy release

from the burden of a public court. There is

ebviously then the strongest imaginable rea-

son that the duties of this officer should be

clearly defined, his compensation precisely

limited, and that tkie rights and liabilities of

the suitors in his court should be so fixed and
explained aslo preclude all misunderstanding,

or imposition. There are the strongest rea-

sons resulthig from all the feelings of private

obligation, and all the claims of public duty,

why I his important officer should refuse to

trust himself to determine how much he pos-

sibly might, or how little he cettainly must
receive for his services.

The ojftnces charged against the Respon-
dent, are of flagitious character, tl^ough

some of them seem small in their amount.

We come here with no splendid offences or

daring exploits of vice, which astonish the

mind and powerfvilly interest the feelings,

because they imply great talents, or gre;it

courage. The plain story we have to re-

late is of a different character ; the details

of petty extortion afford no theme for -elo-

quence. We have all heard and read of

those great officers, who have been brought

to the bar of Justice, to answer for break-

iiig down the constitution of theiv country—
for the plunder ofprovinces—fortheunlawfut

acquisition of miliious. Detested be such

crimes, and exemplary have been their pun-

ishment. But the sm of wresting one sing-le

cent from the scanty patrimony of anunprc"
tected orphan, of breaking one crnmb from

the loaf of a desolate and broken hearted

widow, is a crime of a deeper dye, of most
blasting enormity—should be more shunned

and detested by man, and will assuredly be

more awfully punished by the widow's God !

The offences charged in the articles a-

gainst the Respondent, may be conveniently

arranged in three classes :

1. Demanding and receiving other aad
greater fees for performing the duties of hiii

office, than are by law allowed.

2. Transacting the business of the Pro-
bate Court at bis own private office, and not

at any Probate Court held according to law.

Distinct instances of each of these offen-

ces are contained m the articles from the 1st

to the 5th, inclusive.

S. Acting as counsel, and demanding and
receiving fees for advice and assistance irs

matters upon which he had passed, or might
be called to pass, or which v/ere pending be-

fore him as a judge.

Distinct instances of this ofi'"ence will be

found in eacli of the articles from the 6th to

the 15th, inclusive.

In his answers to the articles, the Respon-

dent has taken great pains to establish the

doctrine that the subject of Probate fees is

left wholly at the discretion of the judge.

For such I suppose to be tlie effect of his rea-

soning, although be does not appear to main-

tain the proposition in this extent. When
the law has already provided a fee for a par-
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ticular service, the Respondent claims the

ris;ht ot' demanding another fee for some
act to '^e done, or paper to be used, or de-

ciee to be made in and about the same sub-

ject matter, wliich act lie iiimself determines

to be necessary, but for which the law has

provided no fee. So that every fee now
provided by the fee-bill may be doubled by

a.rider, the m^oessity of which is to be deter-

mined by the Judc;e, and not by the law. I

shall presently illustrate this by an example
taken from tlie answer of the Respondent.

Aj^ainst this whole doctrine of the unre-

stricted discretion of any judicial officer over

his own fees, the niauagers deem it their duty

to eiuei- their solemn protest. It is a doctrine

subversive of all responsibility in public offi-

cers, obnoxious to the most enormous abases,

and hiiiJiug inevitably to bribery and ex-

tortion.

To support the articles which charge the

Respondent with having demanded and re-

ceived illegal fees, the managers think it suf-

ficient to shew that the law has fixed and

limited the fees of this officer for certain ser-

vices, and that for those services he has de-

manded other and larger fees. And we ap-

preiiend t'lit he is equally guilty of the

charge, wiieiiier he have violated the law by

taking larger fees for such service eo jiovime,

, or have evaded it by demanding an addition-

al fee for some paper, or decree, used or pass-

ed, in and about the same service, and for

whicli the law has provided no fee. For in-

stance : among the '• services and duties,"

mentioned in the 16lh page of the Respon-
dent's answer, " for which no particular fees

are prescribed by the statute," are mentioned
*^ Petition for Administraiion ; Decree there-

on f and these services are said to be" ne-

cessary" in the settlement of almost every

estate. Now the fee-bill has expressly pro-

viiied a fee for " granting administration,"

and if lie may lawfully take another fee for

" a decree" ou the petition for administra-

tion, he will be paid twice for the same ser-

vi-^e. In other words he is paid bv the fee-

bill for " granting administration," and he

pays himself for decreeing administration.

C;in it be pretended that these are not one

and the same thing ? or that there is any

other diftere.ice between them than there is

between doing a duty, and performing a

duty P

The Respondent in his answer has attempt-

ed to detend the practice of taking other fees

than are by law allowed, by the practice of

the ecclesiastical courts in England, wlinse

officers lie says are paid by fees establislied

by usage, or Ijy their own autliority, and not

by any act of parliament. But can it be

shewn tliat n judge of any court in England

h;is ever undertaken to regulate his oicn com-
pensation, where that compensation has been

establisheifby law—or lias piesmned to take

other and greater fees than such law has al-

lowed ? The Respondent seems to rest wuh
confidence upon the custom of other Judges
of Probate, and upon a long established

usage upon this subject. But can it be pos-

sible that in a government of the people,

where the laws are sovereign, the highest

tribunal of criminal justice can for a mo-
ment admit the plea of a custom to violate

the law—of a usage for a judge to assume
the functions of the legislature, and regulate

his own compensation at his pleasure ?

[Mr. King proceeded to argue at some
length against this custom from its liability

to abuses— and from the provisions contain-

tained in the 4th and 5th sections of the sta-

tute called the fee-bill, which require a list

of all fees prescribed by that act to be sus-

pended in the Probate office, and a bill of
items of all fees paid to be delivered to any
person demanding it—which provisions, he
said, might be wholly defeated, and the

grossest extortion coveted up under pre-

tence of other fees not provided by that sta-

tute.]

The answers of the Respondent to that

class of charges contained in the articles,

which relate to his transacting the business

of his court at his own private office, and not

at any court held according to law, the man-
agers cannot but consider as irrelevant and
evasive. He proves indeed that he is author-

ized by law to hold special probate courts

under certain chcumstances, and on certain

conditions. And this wil] be readily admit-

ted. But the cases in the articles are ih t

cases of special Probate Courts— but occa-

sions upon whieh the judge has undertal-en

to act without any court, without the i)resence

of the register, or of any sworn recorder,

and without such notice as this special law
requires. By the same statute, which author-

izes these special courts, the times aixl places

for holding the stated Probate Courts for

this county are fixed and established. Now
will it be pretended that a regular and stated

Probate Court could be held will out the reg-

ister, under the first section of this statute ?

Such a construction has never been given to

it. And upon what principles can the court

mentioned in tlie first section be distinguish-

ed from that mentioned in the second ? The
judge is authorized by law in the necessary

absence of the register, to appoint a substi-

tute. But why this authority, if he may hold

his court without any recording officer ?

This practice, like that of multiplying the

forms and documents used in the transaction

of probate business, may, as respects the sui-

tors, be merely harmless, when it is not at-

tended by an increase of their expenses—as

is doubtless the design of the law— but as

soon as the judge consents to receive a com-
pensation not warranted by law for tiiese

special courts, which he is pcrmilte.i and
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not required to l»old, a wide door is opened
for bribery, corruption and extortion, and a

gratification for the special favour of the

judge may at any time be concealed under
cover of tiie extra expenses of the special

court.

On the subject of the last class of charges,

that of receiving fees for advice and assis-

tance as counsel in matters which had been

passed upon by, or which mightbe brought be-

fore him as ajudge, the answers of the Res-
pondent are truly astonishing. He seems to

argue that it was understood to be legal for

Jadges of Probate to receive fees for*jjeir

advice in such cases before the statute of

1818, because this practice is forbidden in

that act. Perhaps this prohibition may prove

the existence of a loose practice under the

existing laws, but surely it cannot prove that

tliis practice was legal, or understood to be

so. By the same reasoning it might be prov-

ed from the laws which exist to restrain any
particular offences, that the acts thus restrain-

ed were considered legal and right, before

tliese laws were made.
Another circumstance which seems to be

considered material by the Respondent to his

defence against this charge, is, that he has

never taken a fee for advice in any controvert-

ed case in his court—that his practice as a

lawyer and his duty as a judge have met only

on the amicable side of his jurisdiction' ; and
therefore no injury has been done to his own
integrity or his suitors' interests. But how
is he to determine beforehand in any parti-

cular case, whether it will be controverted or

not ?

Suppose for a moment that a judge of the

Supreme Judicial Court were called to the

bar of this honourable court, to answer for

the " misconduct" of demanding and re-

ceiving fees for advice given to a suitor about

matters pending in his own court—would it

be admitted as a sufficient answer, that in

this case there was no controversy—that the

action was defaulted—that justice was done
and no one injured .'

But there is one other ground upon which
this practice is justified by the Respondent,
namely, that every judge of probate who be-

fore his appointment was a member of the
bar has followed this custom. That this is a

mistake in respeet to more than one judge of

probate now in office may easily be proved.
But admitting it to be so, it is sufficient to

answer, that a custom which leads to such
enormous abuses can be '* no good cus-

tom," and is to be abolished— a custom
which contradicts all received notions of that

impartiality and integrity, which are essen-

tial to the judicial character—a custam, which
has nev«r before existed in any court in any
country—a custom which must bring the
mind of a judge into the most perilous state

of embarrassment between his duty and his

4

interest ! Can any man of a fi-irand honoui-
able mind, any man who is qualified to ad-

minister the justice of his country, consent

for a moment to place himself in a situatinn

which will require him to weigh all his words
in the nicest balance, to ascertain how many
of them lie is bound to deliver as a judge,

and for how many he may take his fee as a

lawyer—which will force him to enter into a
controversy with the suitors in his court as

to the character of his own conveisation, he
contending that his words are legal advice,

and his suitors claiming thein as parcel of the
business of his court—and, still further,

—

which will oblige him to determine the del-

icate questions wiiether his own advice were
necessary, and whether the fees lie had re-

ceived were reasonable !

Mr President, it cannot be necessary for

the Managers in their opening, and perhaps

it would not be proper, to go particularly in-

to the facts which it is expected will be prov-

ed in evidence to support the several articles

of impeachment. Having already divided

the charges into general classes, and consid-

ered their nature and aggravation as official

" misconduct,"! shall only observe thst the^e

charges, as the managers believe, will be
proved as they are laid in the articles, with-

out any variation sufficient to change their

legal import. The sixtfa article, and the

twelfth article disclose transactions of a very

extraordinary character, upon which I shall

refrain from remarking in the opening, hop-
ing that the evidence which the Respondent
shall be able to produce to meet these char-

ges, may be more successful in changing
their character, and explaining the circum-
stances of aggravation which appear to at-

tend them, than have been the ingenious

and elaborate reasonings of his answer upon
these articles,

Mr. President, this imperfect develop-
ment of the charges v^hich the Representa-
tives of the people have brougln to your Bar
against the Respondent, will bow be support-

ed by legal evidence. We have considered
these charges as one cause, as exhibiting to-

gether a view of his official conduct, and al-

though anyone of them, without evidence of
other transgressions, might not have been
considered by the House of Representatives

as absolutely requiring them to prefer an im-
peachment against the Respondent, yet ta-

ken collectively they exhibit such a case of
misconduct and maladministration as impe-
riously demanded their Constitutional inter-

position.

Mr. President and Gentlemen of this Hon-
orable Court, the character and power of the

Highest Criminal Court in the Common-
wealth are now to be tried. The House of
Representatives have done their dutA' by ex-

amining the complaints laid befor^ them,
and by prps-inting thsm in usual fbrm atyour
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Bar. They have sacredly preserved the rights

of the Respondent froai violation in this pro-

ceeding, by surrounding it with all those

guards which the honor of the accusing par-

ty and the safety of the accused required.

They found reasonable and probable assur-

ance that their charges were true—that they

applied to the Respondent in his official

character—they have legal proofs of his guilt

to offer—and they now afford him the am-
plest opportunity of establishing his inno-

cence, if he is not guilty of the charges.

The solemn decision now rests with you,

upon the evidence we are prepared to ad-

duce. That decision the Representatives of

the people await in full confidence of the

wisdom and justice of the award—believing,

indeed, that it will establish the guilt of the

Respondent, and vindieate the violated maj-
esty of the laws—but still desirous that it

may evince his innocence, and restore his

ofificial reputation.

Mr. President, the Houss of Representa^
tives ask for the Respondent not only an ini-

partialjbutan indulgent hearing. To the law
of the land he has solemnly appealed for his

acquitt;il. To the law of the land 've appeal

for justice. To the law, which protects the in-

nocent by detecting and punishing the guilty
;

to the law, which is a terror only to evil-

doers, but imparts safety and hope to all who
follow its guidance and walk in its light—to

the law, which cheers and supports " the ve-

ry least, as feeling its care," and governs and
restrains "the greatest, as not exempted from
its povs'er."

The Managers proceeded to the examina-
tion of witnesses in support of the Impeachr
ment.
ABEL TARBELL sworn.
Question by Mr. FAY. Were you ad-

ministrator on the estate of Nathaniel La-
kin ?

IVitness answered in the affirmative and
produced the letter of administration and or-

der of notice, which were dated at Groton,
Oct. 14th 181G, and not countersigned by
the Register of Probate.

Q. Where was this letter of administra-

tion granted ?

A. At Judge Prescffltt's office in Groton,

in October 1816. I received also the or-

der of notice and warrant of appraisement at

the same time.

Q, Did yon give a bond there ?

A. I gave :i bond I believe.

Q. Were tite appraisers sworn at that

time ?

A. I do not recollect that the appraisers

were sworn at the time. I think they were

n imed then, and I gave them notice after-

wards, and they were .-.worn.

Q. jIJow much did you pay to the Judge
of Prolhte ?

A. Ithinjc I paid him ^r;,r>8.

Q. Were you apprized that you wonlcl

have to pay more than at a regular Probate
Court ?

A. No, and I did not know that what I

paid was more than the legal fees.

Q. Did you know what the legal fees

were ?

A. No ; the fees I paid did not agree
with the Probate Directory which I had,

Q. Was the Register present ?

A. No, he was not, I think,

Q. Did you request a bill of the items ?

A. I requested a bill of the fees paid.

The Judge said it was not necessary. I tol^

him I should be glad to have it to show tcj

the heirs ; it might be satisfactory to them to

see it. He said he did not usually give a
bill. I did not receive any at that time I

think.

Q,. How came you to go to the Judge on
that particular day ?

A. I do not recollect. I do not recollect

whether there was any assignment of that

particular day or not.

Q. Were you an heir at law to Lakiii ?

A. No, but I was requested by some of
the heirs to take out administration.

Q. Did any of the heirs go with you?
A. I do not recollect whether one of the

heirs went with me, or whether I had a letr

ter.

Q. Was there any previous arrangement
about your taking out administration ?

A. I do not recollect whether the Judge
knew I was coming at the time to obtain ad-

ministration on this estate. It was usual for

me to go without giving any notice : some-
limes I asked him whether he would be at

home.

Q,. Where was the business of settling

this estate transacted ?

A. It was all done at Judge Prescotl's

office in Groton. Only one account was
settled.

Q. Have you any bill of particulars ?

A. Yes. After the first business theJudge
gave me some vouchers. I wished to pay
for Imsiness as I went along. I told him f

wanted a voucher to shew to the heirs. [The
witness produced several receipts given to

him as administrator.]

Mr. WEBSTER. Are they signed by
tlie Respondent?

A. Yes.
Mr. FAY reads one of the receipts as fol-

lows :

—

1816, Nov. 26. Fees &c. on return of in-

ventory, ^2,79
do. on affidavit of notice, 1,50

do. licence to sell real estate, 2,50

Dec. 16. To preparing list of

debts, 2,

To advice and preparing sev-

eral writings, 3,

11,79
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Mr. FAY. Do all those items relate to

this administration ?

A. Yes.

Mr. FAY reads another as follows :

—

1816, Dec. C.C.G.P- To obtaining li-

cence to sell real estate $^,
To paid Clerk's fees, .1,75

1817, Jan. 6. To fees &,c. for

bond, certificate &c. 2,

8,75

Q. Does this relate to the same estate ?

A. Yes.

Q. Have you a copy of the administra-

tion account settled ?

A. No. I suppose the account is in the

Probate Office. I have a memorandum of

it.

Mr. FAY reads another bill not receipted,

but signed bv the Respondent.

1818, Feb.' 9. Whole fees, ^9,70

Administrator 2,

Q. When was this given ?

A. When I returned the account.

Mr. FAY reads—
1817, Feb. 22. To fees Sic. for E. Whee-

lers' affidavit

March 8, To do. for admr's
affidavit of sale of real estate,

Paid Mr. Farnsworth for

his services,

2,00

2,50

0,50

5,00

1816, Dec. 23, To charges paid for guar-

dianship of E. Lakin, S,10

do. of N. Lakin, 3,10

6,20

Mr. HOAR said he did not perceive that

this last receipt had any bearing on the case.

It had no connexion with the charges in the

articles of impeachment, and was not men-
tioned in them.
Mr. FAY replied that the administrator

was charged for the fees of the guardian-

ships.

Mr. WEBSTER said the only question

•was whether these items were charges of the

settlement of the estate. He cont«nde^d that

riiey ought not to be admitted in evidence.

Mr. Fay prayed the judgment of the

Court, but the Respondent's Counsel did

not think the evidence of much importance,
and waved their objection.

Mr. DUTTON. How many tiwies did
you go to the office of the Respondent in the

settlement of this estate ?

A. Seven times in the whole I think.

Once I did not receive any vouchers.

Q. Did you go by appointment ?

A. I generally went when it was conve-
nient to me. T sometimes asked him when
he would be at home. He was very accom-
modat.ng.

Mr. FAY. What was the family of La^
kin?
Mr. WEBSTER said he could not imag-

ine what pertinency there was in the ques-

tion.

Witness. Lakin left a widow and four

children. Two of them were of age and
two under age, a son over fourteen, and a
daughter under. Invent vvith them to the

Judge to have a guardian appointed. The
guardian told me he had no money, and said

I had better pay the fees ; which I did and
charged them in the administration account,

and they were allowed by the Judge.
Mr. WEBSTER. Were you guardian?
A. No.
Mr. WEBSTER. This has nothing ta

do with the case.

Cross-examined.
Mr. HOAR. State the words which you

used when you asked the Judge for a bill of

particulars the first time.

A. I do not recollect exactly the language.

I told him I wanted a voucher to show to the

heirs. The Judge said it was no matter

about it, it was not usually required. linere-

ly wanted something to show to the heirs th6

amount I had paid.

Q. Did you want the voucher for any
other purpose ?

A. No.
Q. Was the estate supposed to be insol-

vent ?

A. It was uncertain.

Q. One charge in one of the accounts is

for " severaV writings"—what werettiey ?

A. I do not know.

Q. Did you not try to make an agree-

ment with the widow and creditors for the

sale of the real estate, including the dower,

on the supposition that the estate might be

insolvent ?

A. There was an agreement made.

Q. Were not those writings drawn by

Judge Prescott?

A. Yes.

Q. Did you not pay him for them ?

A. Yes, I suppose I did, and that this

charge was for them. I paid him all he asked.

Q. Was it not necessary to have guar-

dians to consent for the minors ?

A. I do not recollect. I think it might ^

be.

Q. Did you state to the Judge that the

estate would be insolvent unless this arrange-

ment was made ?

A. I do not know. I told him I. thought

there would be asaving by taking this course.

I do not recollect that I told him the estate

would be insolvent if this arrangement was

not made. I thought it would be a saving

and therefore made the arrangement.

Q. What would it have cost you to have

transacted your business at the regular Pre-

bate Court ?
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Mr. BUTTON objected to the question. '

Q. by Ml-. HOAR. Where do you live ?

A. in Grutoii, three miles from Judge
Prescott's office.

Q. Was it an accommodation to you and
a siiving of expense to iiave the business done
asitwas, rather than to go to the regular Pro-
bate Court ?

A. It was. I should" *have been obliged

to go some distance—and there were guardi-

ans and sureties wiio would have to travel

the same distance.

Mr. WEBSTER. Where was the next
Probate Court to be holden .-'

A. I do not recollect.

Q. What is the distance from your house

to Cambridge ?

A. Thirty-six miles.

Q. To Framingham ?

A. I do not know.

Q. To Concord ?

A. Nineteen miles.

Mr. HOAR. Who did the writing at the

time that you took out administration .^

A. It was done in Judge Prescott's of-

fice by the Judge and his Clerk.

Q. Did you prepare any of the papers
yourself ?

A. No. I think I copied the inventory.

Q. Did you go to any other counsel ?

A. I asked Mr. Lawrence about settling

the real estate, and I asked advice of gen-
tlemen in town, but I did not pay any body
except the Judge fordnection in the admin-
istration of the estate. The Judge drew
the petition for license to sell the real es-

tate, and obtained the license and paid the

fees of the Court of Common Pleas.

Mr. BLAKE. What were the precise

words of Judge Prespott, wheixyou asked for

a bill of particulars ?

A Hesaid no matter about it ; he did not

usually do it. He said I need not pay the

fees then.

Mr. BUTTON. If you applied to Mr.
Lawrence first, how came you to apply after-

wards to Judge Piescott ?

A. I had some talk with the Judge about
poing to Mr. Lawrence. He said he could
do it—that if I went to Mr. Lawrence, Mr.
Lawience would have to come to him to do
the business.

The witness produced an agreement of
the creditors of the estate.

Mr. DUTTON. Was this agreement
signed by all the creditors ?

A. No. It was signed by the principal

ones. They wished that I should not repre-
sent tlie estate as insolvent. They said if the
estate fell short they would deduct from the
amount of tlu ir claims.
Mr DUTTON. This is an agreement

to authorize the witness to pay the widow
g400, upon her releasing her dowct, and to

hulemnifv him.

Q. by Respondent's counsel. Was this

agreement written by the Respondent ?

A. Yes. [The agreement was read.]

Mr. W^EBSTER. Did the Respondent
write the lelease of dower ?

A. I think he did. I have it with me.
Mr. DUTTON. In pursuance of this

agreement he wrote a release .'

A. Yes, he did.

Ml. KING. Have you any receipt for the

A. I think not. I had a memorandum
that satisfied the heirs,

Mr. SHAW. Who was appointed guar-

dian ?

A. Samuel Dodge.

Q. When was it ?

A. I do not recollect. I have a paper

that sliows it—Bee. 23, 1816.

Q. by a member of the Court, read by
the President. Was there any Register of

Probate present at any of these meetings, in

doing any of the business on the settlement

of the estate ?

A. No.
Mr. HUBBARD. Who was Register at

this time ?

A. Mr. Winlhrop, I think. I got an

agreement in writing from the heirs to allow

the account.

Mr. HOAR. When did you first learp

or suspect that you had paid more than yoii

ought ?

A. I never knew that I did pay more
than the legal fees.

Q. Were you ever interrogated about the

fees paid in this case ?

A. I was asked once, before this trouble,

by Judge Prescott's brother, to show him the

papers. I never showed the papers nor stat-

ed the facts to any person, before I was call-

ed upon by order of the House of Represen-

tatives.

Q. How much did you pay the judge ?

A. I think about 50 dollars in all. The
items are charged in the account settled with,

the judge and recorded. I have a memoran-
dum of all paid by me. The last 9 dollars

and odd cents, whether they are included ot-

not, I cannot tell ; it was a separate thing.

Q. Was the letter of administration

granted to you, at the request of the widow
and ciiildren ?

A. I beheve the Respondent kn^w of their

request—in what manner I do not recollect.

I tl>ink I carried a paper to him.

Q. by the Court. Relative to the g5,58

—Did you request a bill of the particular

items, or merely a receipt ?

A. I requested a bill of the items, with a
receipt. '

Mr. HOAR. State the precise words as

near as you can recollect.

A. I wished him to give me a voucher

with the items, that I n)ight show the heirs
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how much I had paid, and what I had paid

for. I do not recollect that I asked him to

state the cents for each paper.

Mr. HOAR. I want you to tdl precisely

the language you used.

A. I cannot tell the precise words.

Mr. HOAR. Then I hope you will not.

The object is to know whether you mention-

ed to him. that you wanted the items, or only

a receipt ?

A. I only wished at first to show that I

had paid 55,58 for services.

Mr. WEBSTER. You had no suspicion

that you paid illegal fees ?

A. I did not say so to any one.

Q. Did you think you did ?

A. I thought I paid him a great deal of

money, and I could not reconcile it with the

Probaie Directory.

PRESIDENT. Did you ask for more
than a voucher ?

A. I cannot say I did for any thing more r

my impression is that I requested items, but I

cannot say.

Mr. DUTTON. Did you ask for tiie pur-

pose of ascertaining whether the amount was
correct ?

A. I asked because I wanted to know what
the charges were for.

A copy of the inventory was produced.

Witness. I copied the inventory, and the

Judge made the certificate.

Mr. BLAKE. Did any person appear

d'uring the administration to contest any act

that was done ?

A. No.
Q. Did any one find fault with the ar-

rangement that was made ?

A. No.
Q. It was thought to be a happy arrange-

ment ?

A. Yes. It was a profitable one.

Q. Did the estate turn out to be insol-

vent ?

A. No. It turned out better than was
expected. There was something left fur the

heirs.

Mr. FAY. Have you a list of claims a-

gainst the estate ?

A. I do not know that I have.

Q. What was the amount of the claims ?

A. About 2000 dollars,

Q. by a member of the Court. Was no-

tice ever previously given to parties concern-
ed, before you went to the judge at any time ?

A. Application was made to me by the

heirs and creditors to administer upon the es-

tate,

Mr. DUTTON. Was norice given by the

judge- to show cause ?

A. I do not know. I think it likely there

was.

Mr. HOAR. When you settled the ac-

count, was notice given- to the parties con-
cerned ?

A. I think there was : all the items of

nioney paid Judge Prescott, were in the ac-

count which the heirs assented to have al-

lowed.

Q. Did the guardian know when the ac-

count was settled ?

A. Yes. He told me he signed the cer-

tificate, and the hehs too.

Q. Did the judge know of their assent ?

A. I think it likely he did.

Mr. FAY. Was notice given when the

inventory was returned ?

A. I do not recollect.

Mr. HOAR. At all times, when you did

business at the judge's office, did you let the

widow and children know of it ?

A. I did not. I always let them know
when I had done any thing.

ISAAC FISKE, sworn.

Witness stated that he was Register of
Probate for the County of Middlesex, and
had been since the 11th of Nov. 1817.

Question by Mr. FAY. Wiiat is the usual

fee taken in your office, on the granting of
letters of administration .-'

A. S8i60 for all the papers made out

and services rendered at that lirne.

Q. Have you tlie original inventory on
this estate .' If you have, produce it, and
state what would be the usual fee demanded
on the return of that instrument.

A. The original papers are all here, and
this is the inventory. [Paper produced.]

The fees on the return of such an instru-

ment are 15 tents to the register, for the re-

turn, and 70 cents to the judge for swearing
the execivtor or administrator, and making
the decree. There is ihen a charge of 12
cents a page for recording, and 12 cents a
page for the adniiriisivaior's copy; so that if

the inventory consisted of five pages, for

instance, the ciiarge for recording it would
be 60 cents, and if the administrator were
furnished with a copy, there would be a
charge of 60 cen^s more.

Q. Whai woulli be the aggregate charge
for that inventory ?

Mr. WEBSTER. Do you mean to ask
the witness his opinion of the l.iw on this

poin: ?

Mr. FAY. I mean to a^k him his expe-
rience of the custom in the county of Mid-
dlesex, and theretore put the question to him
what he should have cl;arged in the v/hole^

on the return of th.is inventory ?

A. It would depend on the number of

page.=. This inventory is marked in the hand
writing of my predecessor Mr. Win'th.rop, as

making seven pages, and the charge is, as

already statod, 12 cents a page for record-

ing, and 12 cents a page for the copy, if one-

be made,—that is in this case 84 cents—t-.-tal'

on return of inventory, without a c»py, gl^GOf

and with one ^2,53.

Mr. FAY. The item charged in this ac-
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count fs," fees, he. on the return of invento-
iy, ^2,79." .

Q. What is the customary fee for a li-

cense to sell personal estate, and what on re-

turn of the affidavit of notice ? A. $2.50 for

die license, and $1,50 for the affidavit.

Q. What for recording a list of debts ?

A. Uncertain— depending on the length
of the list— generally from $2,00 to 2,50.

Q. What charges are made after the li-

cense to sell ?

A. For the bond and certificate of sale,

together with the administering of the oath,

we used formerly to diarge $2 ; but since

the law of 1818, we have charged $2,50.
Mr. BUTTON. You state the usual fees

taken on the issuing letters of administra-

tion to be $3,60 in the whole. What are the

items which make up this charge ?

A, I do r.ot know that I can state them
precisely. The several papers then made
out, or received and recorded, for which
charges are made, are in their order, as fol-

lows. First the widow, if there be one, may
renounce her right of administering the es-

tate in writing, and of this a certificate must
be made by the judge. The children if there

be any join in the renunciation, together with

the request at the foot of the same, tliat some
person there specified may be appointed to

administer. Then follows the petition or

memorial of the person applying for the ad-

ministration, to which petition the aforesaid

papers are annexed. Lastly is the judge's

order or decree, that administration be grant-

ed accordingly. Besides these papers there

is tlie letter of administration and recording

—the administrator's bond—the order of no-

tice—the warrant of appraisal, and the blank

notices. These are all the papers necessary

to taking out administration. I cannot state

the j)articular charge made for each one :

but the regular charge for the whole is $3,60,

of which $1,65 goes to the judge, and $1,95
to the register.

Mr. FAY. What is the charge on receiv-

ing the affidavit of sales made in pursuance

of license ?

A. It varies with the length of the instru-

ment, which sometimes comprehends a

complicated statement. It is however from
£ to 3 dollars.

Question by Mr. WEBSTER. Is the

widow's renunciation and the memorial or pe-

tition for administration brought to the Judge
by the party, or is it prepared in Court ?

A. It is generally prepared in Court, but

in a few instancas it has been brought by the

party.

Q. Is it usual to employ counsel out of

Court iu drawing up the petition .''

A. It is done in very few instances. The
party commonly commences his process at

the Probate Court, and has his papers made
for hiui there.

Q. How is it with the warrant, bond, afe-
davit and notices of sale ?

A. They are usually made at the Probat*
Office, if not, they are carefully examined
there. Indeed it is seldom that any papers are
aiade out of the Office, for fear of mistakes,

Q. Does it not often happen that admin-
istrators' accounts are presented in a state not
fit to be passed upon ?

A. They are often informally stated,

and charges erroneously made or omitted.

Q. Do you not know that the Judge, in
such cases, has often directed suitors to go
elsewhere, and have their accounts put into

proper form .-*

A. Yes, when the Court is much crowd-
ed with business. At other times it is done
by the Judge himself or the Register. This
is not however, any part of our regular duty.

Q. Do you not however usually prepare
the papers, or put them in form ?

A. Yes, brat there is often such a pressure

of business that we have not time for that,

and then the party is directed to go to a law-
yer.

Q- Do you usually attend to those first

who come with their papers properly prepar-

ed?
A. It is the general practice to attend first

on those who come with witnesses oY bonds-

men, then those whose papers are prepared.

Mr. BLAKE. Have you not a sort of
docket hy which you regulate the order of
proceedings ?

A. Yes—there is a paper usually kept at

the tavern, at or before the commencement
of the term, and suitors usually write their

names there in the order in which they come.
They are then attended to as they stand on
the list, excepting, as I before said, thatthos«

who have the greatest number of witnesses,

or other persons in attendance, are common-
ly despatched firsts and so of those whose
papers are ready.

Examined in chief again.

Mr. FAY. Will you look at the record of
Tarbell's administration account on Lakin's
estate, and slate the regular fees for the pam-

pers and services there mentioned ?

A. The regular- charge on examining
and allowing an administrator's account is

40 cents to the Judge for an account not ex-

ceeding two pages, and fifteen cents tor each
page after ; to the Register 15 cents for en-

try, 12 cents a page for recording, and 12
cents a page for the copy furnished to the

administrator.

Mr. FAY. You have the record of this

particular account before you, and I wish

you to state what would be your regular ag-

gregate charge on the receiving and allow-

ing of that account.

Witness (examining the record) Do you
wish me to (jstimate the number of pages ?

It is impossible forme to *ell the an^oum ex-
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actly without soipie calculation. [A page as

allowed by the Statute consists of 224 words.]

Mr. FAY. Please to make an estimate as

nearly as you (Jan.

fVilrtess. I should estimate this account

at from 11 to 13 pages. Say there are 12

pages, then the charge would be 40 cents to

the Judge for the 2 first pages—10 pages fol-

lowing vvould be at 15 cents 'he page J|tl,50.

To the Register for entry 15 cents,—12 cents

a page for recording would be 3^1,44, and

the same for the administrator's copy. The
Judge's certificate of the balance is 25 cents

more.
Mr. FAY. The sum total then is ^3,74

exclusive of the administrator's eopy, and

|ll,44 for that ?

A. It is.

Mr. FAY. Tlie charges on the allowing

of this account are for office dues ^9,70.

Cross-examined.
Mr. WEBSTER. The fees you have

just mentioned are exclusive of the distribu-

tion fee ; are they not ?

A. They are.

Q. What are the fees on an order of dis-

tribution ?

A. 20 cents to the Judge, 20 to the Re-
gister, besides 12 cents a page for recording,

and 12 for the copy ; total usually 64 cents.

Q. It is usual, is it not, to charge a copy
of the inventory and administrator's account ?

A. It is customary to make such a charge,

unless the administrator expressly says he
«3oes not want a copy. If jiothing is said

about it we always make out a copy, and
charge accordingly. But the copy is usual-

ly called for.

Q. Have you ever known an instance

where an executor or administraior has been
permitted to settle an account without pro-

ducing a certified copy of former accounts ?

A. No—I never have.

Mr. WEBSTER. The reason is tlint

the Register does not carry the Records with

him to different places where the Court hap-
pens to sit.

Mr. FAY. The only other evidence v.-e

have to offer on this Article, is the accounts
themselves, which I now offer to the Court.
1st, fees charged on granting admin-

istratration, ^5,58
2d, do. return of the inventory, 1 1,79
3d, do. two letters of guardianship, G,20
4th, do. obtaininglicense to sell, kc. 8,75
5th, do. return of two affidavits, 5,00
6th, do. final settlement, 9^70

;g;4l,44

Q. read by the President for a member
of the court. In cases where tlie court is

crowded, and the preliminary papers and
bond are prepared out of court by counsel, do
younot charge the same feas as If they were
prepared in court ?

A. Yes vve do.

Q. by Mr. WEBSTER. The blanks are

furnished at the office to be filled up ; are

they not ?

A. They are.

The court then ordered one copy of each
of the receipts which had been read, and an
abstract of fees usually charged and allowed,

to be made out and laid upon the table.

Mr. FAY said the managers had gone
through the whole of the evidence on the 1st

article.

Mr. FaV stated the substance of the

charge in the second article to be, that for

three letters of guardianship grained to Lem'
uel Parker, at a special f'ourt, together with

the warrants of appraisal, the Respondent did

demand and receive the illegal sum of 532,10,

LEMUEL PARKER sworn.

Mr. FAY. State what you know respect-

ing this transaction.

Witness. I was appointed guardian by

Judge Prescott, on Mie 29th day of June,

1818, over John F. Shepherd, a spendthrift,

and his two sons John and Francis, noncom-
pos. An order of notice, to appear and show
why a guardian should not be appointed was
served upon Johri F. Shepherd ; and as he
did not appear, I was appointed by the judge,

on the day mentioned, at his ofifice in Gro-
ton.

Q. Was the register present ?

A. He was not ; but on the 20th of Oc-
tober following, the regular Probate Court
sat at Groton, and then I returned my inven-

tory, and was sworn.

Q. What did you pay for these papers ?

A. I paid ;g29,10 for the three letters, and
the judge said he must pay Mr. Farnsworth

^3 for helping nuike out the papers.

Q. Were these all probate fees ?

A. I did not know of any charge for any
thing but the probate fees.

Q^. You paid the whole as such ?

A. Yes.

Q. Were the ^3 paid for Mr. Fai-'nsworth

included in the bill of ^29, or were they in

addition to it ?

A. I do not certainly recollect ; they

might have been included in th^ $29,10.

Q. Was there a previous application

made to the judge fji the hildino; of this

special court, and a time appointed ?

A. Yes—there was ; an order of notico,

was issued to the parties concerned, to show
cause why guardianship sliould not be taken
out, and tlie selectmen of the town -of Pep-
erell, where the Shepherds lived, went to

the judge's office with me.
President. Was this ^29,10 paid to the

judge at Groton.'

A. Yes.

Q, When ? at the regular probate court

holden tliere in October ?

A. No—it was when E took the letters of
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guardiansliip at the judge's office in June,
that I paid tlie ;^29,10 ;—afterwards, when I

made a return of the inventory into the pro-
bate court, on tlie £Olh of October, I paid
Mr. Fiske i;3,79.

Mr. FAY. What papers did you receive
for the 529,10 .5

A. Three letters and one appraise war-
rant—I took only one appraise warrant, be-
cause the sons had no estate to appraise.

Q. Did you know that you were to pay
an extra charge for taking these papers at a
speciu! court ?

A. No—I did not suppose there would
be any difference ; nothing was said about
any extra charge.

Cross-examined.
Mr. WEBSTER. What was the subject

of conversation between you and tlie judge,
when you went to take out those letters of
gi4ardiansl)ip ?

A. There was some conversation about
an annuity which iiad been left to JohnF.
Shepherd's wife.

Q. Had you ever been to tlie judge about
it before ?

A. Once before ; that is, when I first ap-

jilied for the guardianship.

Q. Where did Shepherd live ?

A. In Peperell.

Q. And who went with you the first

time you called on Judge Prescott ?

A. Some of the selectmen of the town of
Peperell.

j

Q. Was there a probate court holden
that day ?

A. No.
Q. Did you consult Judge Prescott about

that annuity .'

A. No.
Q. Did you tell him about it ?

A. Yes.

Q,. And the selectmen were with you ?

A. Yes.

Q. Well, what was the object of that visit.'

A. It was our object to secure the pro-

perty whicli Sliep'ierd was spending, and
keep the family off the town. And we wish-

ed to know whether litis could be done by

taking out letters of guardianship. One of

tile selectmen who was with me made the

niquiry of the judge, and as I had l)een attor-

ney for Siiepiierd about three years, they

thought I had better be guardian. The se-

lectmen then opened the whole case to the

judge, and said that certain executions were

in force ag-ainsi Shepherd, and that if he went
to gaol, his family would come upon tiie

town.

Mr. DUTTON. When was this conver-

sation you speak of ?

A. Some time in June.

Q. And who do you say went with you
at that time .'

A. One or more of the selectmen.

Q. If the object of the visit was to secure
the town of Peperell, why did you go with
them ?

A. I had previously been Shepherd's at-

torney, and thought it proper to attend as his

agent.

Q. Did you consult the judge yourself as

a lawyer, about securing the annuity ?

A. No.
Q. Did you ever consult him at any time

after you were appointed guardian ?

A. No ; excepting that I once asked the

judge how to put down the annuity in the ap-
praise warrant, as I did not understand i<^

;

and the judge told me I must appraise the

estate just as if the man was dead, and make
my return accordingly. But about the annu-
ity the selectmen an,d the judge talked the

matter over, and they had the most of the

conversation.

Mr. WEBSTER. Which of the Select-

men was it who went with you?
A. Dr. Walton was one, and Capt. Jew-

ett, or 'Squirt Buttrick, the other.

Q. Do you not recollect any subsequent

conversation with the Judge about the se-

curing of this annuity?

A. I do not remember any.

Q,. By the President for a member of the

Court. Was the witness informed by the

Respondent at the time that any part of the

fees paid were for advice about securn^.g the

annuity ?

A. I was not.

Mr. LELAND. Were they paid when
you took the letters of guardianship ?

A. Yes, I paid part at that time in mon-
ey, and gave a note for the rest.

Q. Did you take a receipt ?

A. I asked for one, but the Judge said it

was HO matter—he did not usually give re-

ceipts for such business; that I might charge

it in my account, and it would be allowed.

Q. And was the account allowed ?

A. It was.

Mr. Fiske the Register was called again."

Mr. FAY. What are the fees usually

paid when these letters of guardianship are

granted ?

A. The whole fees are $6,fi0 for letters

of guardianship including the complaint to

the Judge—the citation of the party com-
plained of—the warrant of inquisition to the

Selectmen of the town where the party re-

sides, .-.nd their return on it—the return of

the citation—the adjudication on inquiry into

the truth of the facts alleged—the petition of

the party applying for guardianship—the or-

der upon this— then if the party complained

of he adjudged a spendthrift, or non compos,

the warrant of appraisal—the bond given by

the guardian— tlie letter of guardianship

—

the order of notice—and the blank notifica-

tions. The usual charge for the whole, to-

gether with the recording, is $f>fiQ ; but none
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/jif the items are provided for in the statute

excepting the warrant of appraisal that I

know of.

Cross examined.

Mr. WEBSTER. This p,60 is the ex-

panse attending one letter, is it not ?

A. It is.

President. Where there are three letters

granted is the expense three times 56,60?

A. Yes—the charge would then be

;5I19,80.

Q. by the President for a member of the

Court. Were the sons John and Francis

minors—and what was their age?

A. No—they were adults ,• their exact

age does not appear.

The Managers informed the Court tkat

they had gone through their evidence upon

this article, and were directed to proceed to

the third.

BENJAMIN DIX sworn.

Mr. FAY stated the substance of the arti-

cle to be that the Respondent at his office in

Groton, and not at any regular Probate

Court, granted to the witness administration

and a warrant of appraisal on the estate of

Eri Rogers for which he demanded and re-

ceived tlie illegal sum of 55,70 ; and after-

jvards, upon the return of the inventory, at

his office also, decreed a commission of insol-

vency for which he received the illegal sum
of 539,02. Mr. F. then proceeded to exam-
ine the witness.

Q. W^hen did you take out administra-

tion upon the estate of Eri Rogers ?

A. I have got the original letter and the

account of fees paid.

(Witness produces the papers.)

Mr. FAY remarks that the letter of ad-

ministration is dated Groton, Aug. 2, 1819,

signed by the Judge, but not countersigned

by the Register, and reads the account as

follows

:

August £nd, 1819.

To bond, letter and warrant, 54,70
" extra writing, 1,00

j,70

ed?
A.
Q-
A.

Q

Where was this admmistration grant-

At the Judge's office in Groton.

Was the Register present?

No he was not.

Did you pay the sum mentioned in

the account ?

A. I paid 55,70 at that time.

Q. Did you pay any farther sums?

A. On the 19th of Aug. I took out some
ether papers and repr«sented the estate in-

solvent, for which I paid 539,00.

Q. For what did you pay that sum ?

A. I can't recollect the particulars of

that account, but I took a number of papers

«n account of the insolvency of the estate

and guardianship of the children.

5

Q. Where did you receive this second

set of papers ?

A. That was at the Judge's office also.

Q. Were the parties concerned previ-

ously notified ?

A. They were.

Mr. FAY. State generally the circum-

stances attending this administration.

Witntss. Mr. Rogers died on the 2d of

July, 1819, leaving a large farm, and nobody

able to take care of it. He left no will, but

before his death he had requested me to ad-

minister upon his estate. His widow also re-

quested me to do so. The farm required im-

mediate attention, so I went to the judge and

told him the situation of the estate, and that

I expected to administer ; but I did not want

to hurry the business, because perhaps some
of the relations might choose to apply for

it ; and I wanted to know what should be

done with the estate in the mean time. The
judge said he saw no impropriety in my tak-

ing care of it for the present—and that I had

better go on till an administrator was appoin-

ted. On the 2d of August I went to him
again, with my bondsmen, carrying with us

the widow's renunciation, together with a re-

quest in writing, that I should be appointed.

I then took out the letters of administration.

I am net certain whether it was that time, or

afterwards, that I told the judge the estate

was likely to turn out insolvent ; bwt I soon

found it must be so ; and I had several con-

ferences with him before the return of the

inventory, and told him just how the estate

was situated ; that it must be insolvent ; that

I should want a license to sell both real and

personal estate ; that a guardian must be ap-

pointed for the children ; and that I wished to

have it all done at once, at the same time that

I returned the inventory. I got some instruc-

tions fiom the judge how all this was to b®

done ; and on the 19th of August, I went up

to the judge's office with the widow of Mr.

Rogers, and a child of 14 (for whom it was

necessary to have the guardianship,) my
bondsmen, the person to be appointed guar-

dian, and his bondsmen ; intending to re-

turn the inventory, and get the other business

done all under one. The judge said he

should prefer having the business done at a

regular probate court. But as I represented

toTiim that it would be best to have the busi-

ness done in Groton, that the case required

despatch, and that there would be no probate

court held theie for some time, he consented

to attend to it at his office. So the commis-

sion of insolvency, license to sell, and- guard-

ianship were all taken out at once, and the

inventory returned at the same time. And
for the whole I paid 539,00.

Q What were the particular items of the

539 00 ?

A. I have a minute of expenses which

was given me by the judge at the time. I
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see there was ^36,02 charged for the papers,

and $3 for extra writing. I believe I did not

pay the two cents.

[Witness hands the paper to Mr. Fay.]

Mr. FAY. The account is in the Res-
pondent's hand writing, as follows.

August 19, 1819,

Return of inventory, &.c. $1,72,

Affidavit of notice, &c. 1,50

Allowance of account, 2,00

iiicense (o sell personal estate, 2,50

Relinquishment ot dower, 2,00
Commission of insolvency, 2.50
License to sell real estate, 5,50

1st letter of guardianship, 3,70
1st appraise warrant, .75

2d letter of guardianship, S,85

2 appraise warranfs, 1,50

Bond, oath, &.c. 2,50

Extra writing,

36,02

3,00

^39,02
Cross examined.

Mr. HOAR. Why did the judge do the

business at his office, rather than at a probate

court ?

A. It was for my accomtnodation.

Q. Did he tell you he should charge
more for doing it at a special court ?

A. He did.

Q. Did you consider the ;^3 extra, an ex-

orbitant charge ?

A. No ; I thought it a moderate com-
pensation enough, as it was done to accom-
modate me.

Q. And you often called upon the judge
for advice as to the settlement of this estate

;

did you ?

A. I asked him first how I ought to act

till an administrator was appointed ; and af-

ter my appointment I asked him about the

settlement of the estate.

Q. Did the judge tell you that if he did

the whole, he should charge you rather more
fur it ?

A. Yes, he did, but I considered it would
be a saving.

Mr. WEBSTER. Do you live in Little-

ton ?

A. I do.

Q. How far is that from Groton ?

A. Seven miles.

Q. And how far from Concord .''

A. I do not know.
Q. Well, do you know how far it is from

Cambridge ?

A. Twenty-six mil»s.

Q. Were there not certain mortgages on

this estate ?

A. Yes, the estate hdtd two mortgages on

it ; one to myself, and one owned in Boston
;

I believe by Mr. Samuel Parkman.
Q. And there was some difficulty about

these mortgages, was there not, about which
you consulted the ju^ge ?

A. No ; not about the mortgages, but
tkere was some difficulty about an attach-

ment on the estate prior to Mr. Rogers'
death, and the judge gave me advice about
this.

Q. What did you pay for it ?

A. I never paid any thing more than I

have stated, till I came to the final settlement.

When I closed my account of administration

I paid the usual fees.

Q. What do you supposa was the differ-

ence of expense in transacting the business

at Groton, instead of going to the probate
court at Cambridge .'

A. I cannot tell off hand ; but I think it

would have been much greater if I had gone
to Cambridge ;—I should have had to have
carried my bondsmen with me, and the wi-
dow, as guardian, must have gone with hers

;

and Mr. Kimball the other guardian, with

his ; so that I thought there would be a con-
siderable saving to the estate by having the

business done at Groton.

Q. by the President for a member of the

court. Did you understand from Judge
Prescott, before you took this administratioH,

that an extra charge was to be made for its

being done at the office instead of tlie regu-
lar probate court ?

A. The judge told me there would be a^
little something to pay. He charged ;^3,

which I theught reasonable, and considered

a great savine;.

Mr. DUTTON. What was the difficulty

as to the attachment about which you con-
sulted Judge Prescott ?

A. Wliy a little before Mr. Rogers'
death, in order to secure a certain note of
hand, property was attached to the value of
about g!200 and receipted for. I heard
nothing more about the action till after the

commission of insolvency was taken out.

The note for which the attachment was laid

was then sent to the commissioners and al-

lowed. But soon after I reeeived a sum-
mons to attend a Court at Boston on that

account. I came here, and saw the attorney
who brought the action, and when I asked
why it was brought, he told me it was only
to save the costs. Afterwards when I was
speaking to Judge Prescott about it, he told

me I must go right back to Boston, and pre-

vent a judgment against me. He advised

me to employ an attorney there, which I

did.

Q. Did you mention this to Judge Pres-

cott incidentally in the course of conversa-

tion ?

A. I think I did—but I am not sure

whether I did or did not—but he gave me
the advice mentioned.

Q. Did you consult him as counsel then

or at anv time ?
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A. I don't know that I consulted him as

counsel, or any way, exsept as to forms of

proceeding.

Q. Was there any advice given you by

Judge Prescott for any thing else ?

A. I recollect asking the Judge before

about the cancelling of the mortgages. I

wanted to know what evidence I must have
of their discharge.

Q. by the President for a member of

the Court. Is there any regular Probate
Court holden at Groton or Concord ?

A. There are two Courts at Groton and
one at Concord.
Mr. WEBSTER. When did you first

come to the knowledge of your having been
wronged by the Judge? When did you first

find out that you had paid more than you
ought ?

A. I never have found it out, and don't

know now. I never made any complaint of
these things for I never was dissatisfied a-

bout them ; and I don't know that aay wrong
has been done tome orto those I represented.

I never knew there was any difficulty about
it till I was summoned to appear and give

my evidence before the House of Represen-
tatives.

Mr. SHAW. Who drew up these papirs?

A. Judjse Prescott and a young man in

his office prepared them all.

Q. Was any Register present ?

A. No.
Mr. HOAR. May it please the Court,

wc not only admit that, but we assert it. I

mention it merely to save your Honors and
the Hon. Managers the trouble of that in-

quiry in future. We assert uniformly that

no Register was ever present at any of these

Special Courts.

Mr. SHAW. Have you a copy of the in-

ventory returned ?

A. I have.

[Witness produces the paper,]

Mr. Fiskt was called again to the stand.

Mr. BUTTON. What would be the reg-

ular charge on the return of this inventory ?

A. I should estimate this at about 20 pa-

. ges—the charge weuld then be 85 cents for

the return, twelve times 20 cents for the re-

cording, an«l the same for the copy—total

Mr. DUTTON. The actual charge is

$7,72. Please to state the usual charges for

all the items in that account.

Witness. The usual charge on return of
inventory is ^5,65

Affidavit of notice, 1,50
Allowance of account, 2,00
Ijicense fur personal estate, 2,50
Relinquishment of dower, 2,00
Commission of insolvency, 2.00
Jjicense for xqA estate, 5,00
1st letter of guardianship, 2,10
1st appraise warrant, ,75

2nd letter of guardianship,

2nd appraise warrant,

Bond, oath, 8ic.

39

2,25

1,50

2,59

;^29,75

For the license to sell real estate I have

mentioned the highest charge ; if there is no
order or decree we charge only $4,50. For
the letter of guardianship I have allowed

only one minor; we charge 15 cents more
for every additional minor.

Cross examined.
Mr. WEBSTER. For which of these

items is there a charge provided in the fee-

bill ?

A. The 85 cents on the return ef the in-

ventory, and the 12 cents a page for record-

ing and for copying are fixed by law. No
other of these items is provided for.

Mr. BLAKE. Is there any charge in

this whole account greater than is allowed

by statute ?

A. No ;—there is no excess va. any case

where the fee is fixed by law.

Mr. HOAR. Is this a case where a copy

must be made for the Judge, and preserved

in order to be recorded ?

A. It is.

Evidence on the fourth article.

JOSEPH BUTTERFIELD sworn.

Mr. FAY. State whether you were ap-

pointed administratoron the estate of Simeon

Brown, and where and when and what fees

you paid,

A. On 15th Aug. 1818, at Judge Pres-
cott's office, I took out letters of administra-

tion on that estate, and had appraisers ap-
pointed. I paid $6 ;—no bill was given, or

fees marked on the papers.

Q. Was previous applicatioia made to the
judge to appoint a time for holding the court?

A. No.
Q. Was notice given to the parties ?

A. I carried a letter from the widow, and
I think from some of the creditors, contain-
ing a request that I should be appointed ad-
ministrator. The heir was only a small child.

The letter of administration was produced;
which Mr. F. observed was signed by the

judge, but not countersigned by the register.

Cross examined.
Mr. HOAR. What was the object in go-

ing to Groton to take out letters of adminis-
tration ?

A. To save the extra expense of going
to the next probate court at Concerd, which
wRs double the distance, and to save time.

The estate was a manufactory, which' requir<^

ed immediate attention, or it would stop.

Q. Where do you live ?

A. At Tyngsborough.

Q. Did you ask any legal advice of the

Respondent ?

A. I think I asked him some advice re-

specting my rights and duties as to the ad-

ministration of the estate.
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Mr. WEBSTER. Did you ask hira about

some estate in New-York ?

A. Yes—I asked the judge what to do

about it, and he gave me his advice.

Mr. HOAR. Was the judge going out ?

was his chaise harnessed ?

A. Yes, the judge had his horse ready

tackled to go souiewhere, and he waited at

my urgent request. He was detained as

much as two hours.

Q. Did the judge prepare all your papers?

A. I believe I carried my bond executed.

Q. Did he p>-epar8 all the others ?

A. Yes, and took copies of some.

Q. How much did you pay ?

A. Six dollars,

Mr. FA.Y. Was this allowed in your ad-

ministration account ?

A. Yes.

Q. Did you pay nothing more.

A. No.
Q. Was it a great saving of expense to

do the business at Groton ?

A. Yes, it was a saving of several dollars,

Q. Did this six dollars include pay for

advice ?

A. I supposed it did, as I expected to pay

reasonably for the advice, and I paid nothing

else—I considered the charge a reasonable

one.

Mr. WEBSTER. If you expected to

pay, whence does your dissatisfaction arise ?

A. I liave no dissatisfaction.

Q. Have you never complained ?

A. Never.

Mr. FAY. Was the six dollars charged

in one item ?

A. Yes.

Mr. FAY remarked that in the account

settled, it was all charged as " probate fees."

Mr. HOAR. Do you recollect any con-

versation about a charge for advice ?

A. Nothing v/rs said at the time, or at any

other time, what part was for fees, and what

for advice.

Q. Was the advice given, such as you

would have been obliged to ask ofsome one ?

A.. Yes—I was uninformed respecting

mv duties as an administrator.

ISAAC FISKE examined again,

Q, by a member of the court. Did

Judge Prescott pay over to the register any

different sum for his fees, when business was

transacted at his own office, from what he did

when business was done at regular courts ?

A- The same fees were paid to me as at

tke regular courts : the labour is the same.

Q. by a member of the court. What
would be the usual fees for granting adminis-

tration in this case ?

A. g!3,60, where there is no dispute.

Mr. SHAW. How do ibe papers get to

the register frorn these special courts ?

A. The judge generally brings them to

the next probate court. They are recorded

just as if the business was done at a regular

court.

The court adjourned to 9 o'clock tomorrow

morning.

House OF REPRESENTATIVES.
WEDNESDAY, APRIL 18.

At 11 o'clock a message from the Honor-

able Senate was delivered by the Honorable

Mr, Welles, informing the House, that they

were about to resolve themselves into a Court

of Impeachment to proceed in the trial of

the articles of Impeachment exhibited against

the Honorable Judge Prescott, The House

after having despatched a message announ-

cing that they were ready to give their at-

tendance, proceeded to the Senate Cham-
ber,

After the proceedings which »vere there

had were completed, the Members of tbe^

House returned to the Representatives'

Chamber.
Mr. KING laid before the House the an-

swer of tha Respondent, which was read

from the Chair by its title.

Mr. KING on the part of the Managers

reported a Replication to the answer of the

Respondent, which he laid upon the table,

and which was read. On motion of Mr.

SAUNDERS it was accepted by the House,

and the Managers were directed to present

it to the C«urt of Impeachment.
AFTERNOO.Y.

The House being informed by Message,

delivered by the Honorable Mr. Lyman that

the Senate were ready to resolve themselves

into a Court of Impeachment, and to proceed

with the trial, went up to the Senate Cham-
ber. After the proceedings there had, they

returned to their Chamber at a quarter past

8 o'cloek, and adjourned.

SENATE.
THURSDAY, APRIL 19.

COURT OF IMPEACHMENT.
Mr. Tufts was sent with a message to

inform the Houseof Representatives that the

Senate was about to resolve itself into a

Court of Impeachment. Mr. Saunders

brought an answer that the House would at-

tend forthwith. The Speaker and six of the

managers came in, followed by other mem-
liers of the House.
The Court was opened at a quarter past 9.

The Respondent and his counsel attended,

and the Respondent was called.

Mr. FAY said the managers would pro-

ceed to offer evidence in support of the 5th

article of impeachment.

PETER STEVENS sworn.

Mr. FAY read from the records of the

probate court, a letter of administration, dat-

ed Jane 21st, 1819, granted to Lucy Allen,

upon the estate of her husband, Shabal C;
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Allen. The letter was not countersigned bj

the register.

rTiYncss .testified, that on the 21st June,

1819, he went with the widow Lucy Allen to

Judge Prescott's office, in Groton, to obtain

a letter of administration on the estate of

Shobal C. Allen. A letter of administration,

warrant of appraisement, and order of notice

were received ; for which he paid the judge

^5. On the 31st July he went to Judge
Prescott's office again, to return an invento-

ry, and to get a license to sell personal es-

tate, and paid thejudge |!10.

Mr. BUTTON. Was that all you got ?

A. Yes ; I do not recollect that any thing

else was done.

Mr. FAY. Was no allowance made to

the widow at that time ?

A. There was an allowance to tlie wi(]ow
;

I am not able to say whether it was made
then, or at another time. On the 21st Feb.

1820, 1 went again, and carried a list of debtsj

. to get a license to sell real estate. The judge
said the list of debts was not correct. He
gave me directions how to make it out, and
gave me a suitable blank. I paid hivn ^2.

Nothing more was done at this time. I went
afterwards on the 24th March, with the guar-

dian, to get letters of guardianship to the

children. The judge, made out three let-

ters of guardianship for seven children, two

over fourteen years of age, for each of which

a letter was taken, and five under fourteen,

for all of whom one letter was taken. They
j

were charged to the widow. I was her agent.

I got at the same time a license to sell real

estate, and a commission to set off the wi-

dow's dower. This was the last time I went.

Q. by one of the Managers. Was this

all that was done ?

A. I think it was.

Q. What did you pay ?

A. The whole amount paid was ^23,65.

i do not know the items.

Q. Was all this done at the Respondent's
diffice ?

A. Yes.

Q. Was the register present ?

A. No.
Q. Was notice given beforehand to the

judge, when you wenttohhm ?

A. I think there was, by sending him a

line, that be might be found at home. I think
no notice was given except for the first ap-

plication.

Q,. Did you ask for a bill of particulars?

A. When I got through the business, I

asked him what was to pay ;—the judge gave
me the gross amount, without stating tiie par-
ticulars.

Mr. BUTTON. Who was appointed
guardian ?

A. William A. Bancroft. He was pres-

ent when the letters of guardiansiiip were
granted.

Q. Were these all the times you attend-

ed in this case ?

A. Yes.

ISAAC FISKE was called again to state

what would be the usual fees in this case.

He stated that they would be ^32,10, accord-
ing to the papers appearing in tlie case. It

only appeared that there were two letters of
guardianship ; if there were three, a further

sum of 52,10 was to be added to the ^32, 10.
The whole fees charged amounted to $40,65.
The fee-bill did not provide for all the fees

m cases of administration, guardianship, &c.
—he stated the customary fees. Mr. F. enu-
merated all the papers on record in the case

of Shobal C. Allen.

Q. by a member of the court. Has it been
usual to expose the fee-bill at the probate of-

fice, when the probate court is in session ?

A. It has never been usuil to expose the

fee-bill in any other way than in a book that

lies on the table.

Evidence on the sixth article.

JONATHAN LORING sworn.

The witness was asked to relate what he
knew respecting the facts charged in this ar-

ticle.

Witness. In the latter part of 1804, I ap^
plied to Judge Prescort, on behalf of Mary
Trowbridge, for a petition for the partition of
real estate.

Mr. FAY. Was he judge at that time ?

A. He was. He prepared the petition

and the other necessary papers, and appoint-
ed commissioners to make the division.

—

When the commissioners came on, Benjamin
Champney, attorney for Mrs. Champney,
wife of Francis Champney, was asked if he
would take the real estate. He refused. I
told the commissioners, that if it could not
be divided, Mary Trowbridge would take tiie

whole. It was thought best not to make a
division, and the whole was set off by the
commissioners to Mary Trowbridge. The
other party became dissatisfied, and the thing
was continued from court to court, tiirough

1805 until Jan. 6th, 180(5, when thejudge waa
about to make a decree. Benjamin Champ-
ney came to Groton at that time, having ob-^

tained a warranty deed to hiniseUTiom Fran-
cis Champney and his wife of her half of
the estate. He made a deed of the same to

me, and I gave security for the payment of
the money, and so the matter ended.

Q. Did you apjily (o the Respondent as

an attorney ?

A. I told the judge I should have need of
counsel, and the judge told me he should ex-
pect pay as an attorney ; he told me so sev-

eral limes, and I expected and was willing to

pay him so. At one time he told me he
should charge 550? and I paid if.

Q. When did you first appf? to the ReS^
pondent ?
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A. In Dec. 1804—it might have been in

Jan. 1805.

Q. Are you sure he was judge of pro-
bate at the time ?

A. Yes.

Mr. WEBSTER. Are you sure you ap-
phedin 1804.'

A. Yes, I am sure. I received a letter

from Champney, dated Dec. 19, 1804, de-
manding rent. I thinli I went iri a day or
two after to the judge for advice. Within a

fortnight the judge appointed commissioners.
He advised me to go to New Ipswich, to see
if Mrs. Champney would not sell nut. I went
to New Ipswich for this purpese, but Mrs.
Champney refused to sell. Judge Prescott
then granted the petition.

Mr. FAY. Did the Respondent state to

you that he was a judge, and could not act in

the business as counsel ?

A. I do not recollect that he did.

Mr. DUTTON. Did the Respondent go
to New IpswicJy?

A. No, I went myself.

Q. by a manager. When did Champ-
ney come to Groton ?

A. On the 6th of Jan. 1806. The pro-

bate court sat at Cambridge. The commis-
sioners had made their return, and the judge
was about passing a decree when Champney
came down.

Mr. LELAND. What makes you re-

collect that you applied to the Respondent in

Dec. 1804.
"

A. The letter of 1804.

Q. by a manager. Was the sum of $50
paid as counsel fees ?

A. Yes, I paid tlie probate fees as I went
along. The ^50 was in addition.

Cross-examimed.
Mr. HOAR. When did you apply first to

Judge Prescott for advice ?

A. Within a week after receiving the let-

ter.

Q. Did you never call on him before

you received the. letter .'

A. No.
Q. Did not Mary Trowbridge call on

hiui before .''

A. I do not think she did.

Q. Who is Maiy Trowbridge ?

A. Siie is now my wife, I was her agent.

I then expected to make her my wife—which

I did afterwards.

Q. Did Judge Prescott tell you he should

make a cliarge as attorney or counsel ?

A. He told me several times iie should

cliarge separate.

Q. Were ail the papers made out at once ?

A. r do not recollect. I presume ^vithin

a month—perhaps within a fortnight after

the receipt of the letter. We went about it

directly.

Q. Who were the commissioners ?

A. Esquire Lawrence, Esquire Little and

Esquire Longley, Esquire Longley refused to

serve, and I then went to Judge Prescott,

and he appointedDr.Prescott, who did serve.

Q. To whom did the commissioners make
return, to the judge or to Mary Trowbridge ?

A. Tliey made a little sketch of a verbal

report (witness produces it) to the parties, and
afterwards a more particular report to the

judge.

Q. Was the second report made after the

difificuhies between the parties ?

A. I cannot say.

Mr. BLAKIL The first application to the

judge was for a division of real estate ?

A. Yes.

Q. How long was it pending ?

A. From 1804 to Jan. 1806.

Mr. WEBSTER. Do you, or do you
not remember that Judge Prescott, in some
capacity or other, went with Mr. Champ-
ney t® New-Ipswich on this business ?

A. I do not ; I believe he did not.

Q. Which was the eldest sister ?

A. Mrs. Champney.
Q. Was there any misunderstanding be-

fore between the two sisters, Mrs. Champney
and Mrs. Loring ?

A. Not respecting the real estate.

Q. Was there on any account?
A. There might be some difterence.

Q. Were they on good terms ?

A. I do not know that they were not.

Q. Did you live in the house witli Mary
Trowbridge at the time .-'

A. Yes.

Q. How long before had the sisters visit-

ed each other ?

A. A year before, Mary went to New
Ipswich to see her sister.

Q. On this business ?

A. No.
Q. How do you know ?

A. I went with her.

Q. Weie tlicy^iicndly at the time of the

division .''

A. I do not know that there was any

coldness between them respecting the estate.

Q. Were they friendly ?

A. Not so much so as some.

Q. Had not the Judge been applied to by

MaiyTiowbridge before you applied to him ?

A. No.
Q. How do yon know ?

A. From my connexion with her, I

should have known of it.

Q. What connexion ?

A. I hfid some expectancy of making a

wife on her.

Q. When you first applied to the Judge,

did he fell you about counsel fees ?

A. Yes.

Q. Did you always expect to pay them ?

A. Yes.'

Mr. DUTTON. Did the Respondent

ever intimate to you that there was any dif-
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ficuUy in his acting in the case, because he

was a Judge?
A. Not that I recollect.

Mr. WEBSTER said he would take this

oppottunity to read the Commission of the

Respondent as Judge of Probate. It was

dated the 1st Feb. 1805, and the oaths were

administered to him on the 19th of the same
month.
Mr. FAY reads the petition of Mary Trow-

bridge for partition, dated March 18th, 1805

—the decree and warrant to the commis-

sioneis, dated May 23d, 1805, to set off a

moiety of the estate according to the prayer

of the petition. In the mean time there was

an order of notice.

PRESIDENT. Is there no return of the

warrant on the record .''

Mr. FAY. None. By the record the

process seems to have stopped there.

Evidence on the seventh article.

Mr WEBSTER said that to save time,

the Respondent's counsel were willing to ad-

mit the seventh article as it stands.

Mr. FAY said he wished to call a witness

to prove what the services were, to which
this article relates.

Mr. WEBSTER objected. He said the

article was admitted. If the counsel for the

Commonwealth were not satisfied with this

admission, then they expected to prove some-
thing that was not stated in the article, and
something that the Respondent was not call-

ed upon to answer.

Mr, DUTTON. We propose to call the

witness to prove what the advice and assist-

ance was, fur which the Respondent charged

the ^15 mentioned in the article. We think

it is perfectly competent for us to shew that

the sum was received extorsively for services

which he ought to have rendered as Judge
of Probate without compensation, or that if

he took it as counsel, he took five times as

much as others would have charged—that

under pretence of advice and assistance, the

^15 was taken corruptly colore officii. The
words in the article, "advice and assistance,"

&c are quoted from the Respondent himself.

We quote them, meaning to shew the intent

—the corrupt motive ; and we submit to the

Court, that we have a right to go into this

evidence.

Mr. WEBSTER. As this motion tren-

ches directly on the merits of the case, I

must ask the indulgence of this Hon. Court,
to make a few remarks. We give the Hon.
Managers this article as true. I eonfess I

am not a little surprised, considering the

general correctness of the Hon. Managers,
and the legal and honorable course they have
pursued, that they should attempt to preju-

dice the Respondent by allegations not con-
tained in the articles. The question amounts
to this, whether they may charge one thing,

and prove another which is not charged, i

43
do not advocate the proposition that this

Hon. Court is bound by all the rules and
forms of other inferior Courts, but I do con-
tend that the Constitution is as imperative
on this Court as on any other, where it de-
clares, that every man's offence shall be de-
scribed to liim plainly, substantially and for-

mally. This Court is a criminal Court; its

judgment is as deep, as penal, as the judg-
ment of any Court. It does not take away
life, but it takes away every thing that makes
life worth having. You take away not only
a man's property, not his office merely

;
you

disfranchise him, you dismember him, you
turn him out of his society, you disqualify
him, you take away the privilege which ev-
ery citizen enjoys, of holding and being
elected to office if the people see fit to choose
him. You are a Court of criminal juris-

diction, and are bound substantially by the
universal, fundamental rules of justice, by
which all Courts are governed. It is a dic-

tate of natural justice that a man is not in
any Court to be charged with one thing and
tried on another. If the Hon. Managers had
preferred this article against the Respondent
in a Court of common law, and the Respon-
dent had demurred to it, would it have been
pretended that they could call on a witness ta
give a coloring to the article ? Here, though
the form is different, the principle is the same.
It is impossible to admit that any thing can
be proved that is not charged. In the pres-

ent case, what is the charge ? It is not pre"
tended in it, that tiie Respondent took im-
proper fees colore officii ; he is not come pre-
pared to meet such a charge. It is not sta-

ted that he took too much as counsel. But
the charge is that he rendered services as
counsel and received fees for them, which he
allowed in the account of the administrator.
This we admit, and we are prepared to de-
fend it. The gentlemen want to prove that
the services rendered were not worth so much
as the Respondent received for them. Tliey
wish to convince your Honors that ten dol-
lars and a half, or at most eleven dollars,

would have been enough. They are going
to establish a new charge. They have not
counted upon it. The evidence is to intro-

duce new substantial matter, and we are
bound to resist its admission,

3Ir. SHAW said it appeared to him, that
the words " being Judge," the Respondent
did "unlawfully and corruptly demand and
receive," fee. constitute the git of the charge
in this article. The admission of the article

does not aduiit the corruption, and the ques-
tion now is, whether we are bound to take the

admission viva voce of the Respondent's
counsel, aft«r issue joined.

Mr. WEBSTER. My objection is not
against the Hon. Managers proving the facts

alleged in the charge, but it is against theis,"

proving any thing mote.
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SAMUEL WHITING sworn.

Mr. FAY reads the 7th article and. di-

rects the witness to state what he knows a-

bout it.

Witness. I can state only what I stated

before the House of Representatives. I was
guardian of five minors, children of Benja-
min Baldwin of Billerica^and went to Con-
cord

—

Mr. HOAR interrupts the witness, and
objects, that the Hon. Managers were already

bringing in facts not alleged ; as nothing
was said in the article about the number of
the wards ; and even that ought not now to

be stated.

Mr. BLAKE. There is no intimation in

the article 'hat any letter of guardianship
was ever granted ; and that very omission

was one reason why we considered it safe to

admit the article as it stands.

Q. by Mr. FAY. Did you settle an ac-

count as guardian ?

A. I brought my accounts to the Judge,
and he told me they were informal. I ask-

ed him to put them right.

Q. What did he then do for you ?

Mr. WEBSTER. That is the very thing

we object to.

Q. Did he give you directions

—

Mr. WEBSTER. No, sir, I object.

Mr. DUTTON. What were the services

rendered ? I think we have a right to ask the
question.

Mr. HOAR. Our objection, may it please

the Court, is not to the form ; it is substan-
tial. The Respondent in preparing to an-
swer very many of the charges brought a-

gainst him, meets with this real difficulty

—

the difficulty of ascertaining what were the
facts. There is no allegation in the article

of the particular services rendered ; and here
lies the difficulty ; that it is impossible to find

the papers necessary to enable us to prepare
an answer to the charge. If I go to the

Register and ask of what wards Samuel
Whiting was guardian, the answer is he does
not file his papers by the name of the guar-

dian, but by that of the ward. The name of
the guardian is no help to us; and as that

only is mentioned in the article it would be
impossible to answer the allegation in a year.

This difficulty therefore makes it proper for

the Respondent to slawd on his constitution-

al and legal rights. The position of the

Hon. Managers, if pushed to its full length,

would amount to this, that the House of
Representatives might make a general

charge of misconduct and maladministra-
tion, and under that charge commence their

inquiry with the beginning of the Respon-
dent's administration, and go into an inves-

tigation of the whole of his official conduct

;

which there would be no possibility of an-

swering. It becomes necessary therefore to

insist that the charges be specific. It was

(J observed by one of the Hon. Managers th^t

3
the charge against the Respondent contained
in this article was for taking fees as counsel
for services which he should have rendered
gratuitously as Judge. We find nothing of
it. We pray your Honors to look at the ar-

ticle. It contains no such charge. If it

does the Hon. Managers have the full bene-
fitof it, for we admit it. Iftheyare notsatisfi-

ed with that let them prove it ; but do not let

them prove what was never alleged. We asset t

that it is matter of substance that we should
not be compelled to answer any thing with
which we are not substantially charged. The
Respondent must certainly be admitted to

the benefit of the common provision in the
12th article of our Bill of Rights, that "no
subject thall be held to answer for any crime
or offence, until the same is fully and plain-

ly, substantially and formally described to

him."
Mr. BLAKE. The 7th article, if it char-

ges any crime against the Respondent, char-

ges that of bribery—a charge of a high and
extraordinary character. If any form of al-

legation be necessary in processes of im-
peachment, the form of this artiele is clear-

ly imperfect. We do not however object to

the defect of form, but of substance. The
definition of bribery is " when a judge, or

other person concerned in the administration

of justice, takes any undue reward to influ-

ence his behaviour in office." (4 Blackstone's

Com. 1S9.) If there be any allegation in

this article that the Respondent has received
' an undue reward to influence his behaviour
in office,' we have had the temerity to admit
it. We may have acted unadvisedly in do-
ing so. But we can perceive no such charge

;

there is only one official act to which this ar-

ticle has any relation. The allegation is,

" that said Prescott, being judge as aforesaid,

at a probate court at Concord, in said coun-
ty of Middlesex, on the 7th day of June, A.
D. 1815, did then and there advise one Sam-
uel Whiting, in and about the settlement of
his accounts as guardian for certain wards,

and did then and there, as the attorney of
said Whiting, give him directions therein."

So far we are left to conjecture even the res-

sidence of Samuel Whiting. Nothing is

said of any application there for letters of

guardianship. There is nothing to show that

Samuel Whiting had not taken out adminis-

tration in New-Hampshire er New-York ;

audi not a word is said of any process pend-
ing before the Respondent in the county of

Middlesex. The article goes on to state,

" that the said Prescott did then and there,

for his services as attorney in the business

aforesaid, unlawfully and corruptly demand
and receive of the said Whiting, the sum of
fifteen dollars*" If any thing is here charg-

ed, it is the takingof exorbitant fees as coun-
sel ; for the case is not allesed to have been
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M'itiiiiA the jurisdiction of tlie Respondent's

CoLiit, If that means any olTence, it means
tbiking iiniawfuliy and corrui>Uy, as fcounsel

or attorney, larger fees than by ihe rules of

prociice he 0U;!^ht to h:vve taken. Tiie arti-

cle proceeds thus. " and did ihen and there,

in his said offi(;e ofjndge as aforesaid, charge

and allow in the ac<;ount of said Wintiijg,

with his said wards, said sum of fifteen dol-

lars, for advice and assistance about prepar-

ing ih's and other accounts and papers."

lievB is the substance of the charge—die

only fact al!e^;ed which it is important to con-

sider. We find that there was at some time

nr Qiher a guardianship account commenced.
AVIien—we are left entirely at a loss to con-

jecture. It may have been long anterior to

the Respondent's appointment to t!ie ofifiGe

of Judge. The only thing to be considered

then is whether tliis charge as counsel was a

VGusonable charge. Here was an account un-

settled ; as judge he was to adjudicate upon
it— a>Kl of coHrs'C if the coun*el fee there

charged was reasonable—it was not l)is priv-

ilege, but his duty to allow it. Nothing is

hinted in the article of any impropriety in

his conduct as judge—nothing that has any
relation whatever to his ofReial duties—un-
less it be what is contained in those three

last lines. We submit the question therefore

^J the honourable court, wkiether it is proper

Jipon a charge of misconduct and mahidmin^
istration in office as judge, to examine the

wnness as to the services for whicii fees

were taken by the Respondent Rscounsel ; or

wlietlier any facts are to he admitted in evi-

dence which are not substantially alleged.

Mr. SHAW. It would appear from the

remarks of the Responslent's counsel, that

the learned gentlemen were arguing a special

demurrer. We have not indeed the benefit

of many precedents to guide us ; but we
kn;uv that this court is vested by the consti-

tution with the power of trying and deciding

questions of impeachn)ent for misconduct
and maladministration in ofSce, and it must
necessarily have tlie privilege of prescribing

its own rules. I readily arJinii in its (\\\\

force that constitutional provision of our bill

of rights, which has been insisted upon by

the learned counsel fpr the Respondent. I

agree that no citizen or subject wf tins Com-
monwealth can be convicted of a crime which
has never been alleged against him, and that

his offence must "be so specifically described,

that he shall be able to answer it ; and I ask
your honours whether this article does not

import A specific cliarge? It accuses the Res-
pondent genet ally of misconduct and mal-
administration as jn«ige; and under that head
specifies a pariicular act done at a particular

time, when he v.asin fact judge. Is it further

necessary in order to fix upon him the charge
of official niiscondttct to state when he wap
rn§de j'tjdge ? oris.it not aheaely sufficientiy

implied that the offence complained of was
committed while in office } It is alleged that

the advice given was at a probate court ; that

Samuel Whiting to whom it was given tlien

acted as guardian ; and it is then distinctly

alleged that the account containing that

charge for advice was allowed by the Res-
pondent at a probate court. This surely t-^k=

en together does Substantially allege that the

Respondent did, as judge of probate, and un=
der colour of his office, unlawfully and cor-

ruptly demand and leteive of the said Whit-
ing, the sum there mentioned. Eut we con-
tend now as before, that the word-s ' unlaw-
fully and corruptly' are the very git of the
accusation—tiie essence of the cimrge. It is

not necessary to set forth in the allegation

the evidence by which it is to be supported.
But having alleged a particular act to huva
been done unlawfully and corruptly, the Res-
pondent is bound eithej to plead noi guilty,

or to demur. He has done neither. In his

answer he has made a g.eneral denial of tha

charge, and now tenders an admission of
the facts. Here is an offence charged

—

time, place and circumstance sufficiently des-

cribed—on a certain day—at a ceitain pro-

bate court, when it must be presumed he was
the presiding judge—fees taken as council,

and aftertvards iis the guardian's account al-

lowed as judge ;—and is it not competent for

us to show that this was done wilfully and
corruptly? Is the witness not to be asked
what sums he paid, and for what services, in

order to ascertain the degree of corruption ?

I had not anticipated this objection, and
therefore have not prepared myself with au-
thorities to meet it. But I recollect the case

of Lord Chancellor Bacon, who made a gen-
eral answer of nol guilty, and then upon
trial admitted the facts. A special commis-
sion was notwithstanding appointed to in-

xjuire into the truth of the charge, and he
was called upon to show that the admitted
facts were not done wilfully and corruptly.

He was called upon to siiow that there was
no offence. Here the case seems to be pre-

cisely similar, and if the article under coh-

sideration does give in form and substance

sufficient notice of tlie nature ef the charge,

we must be allowed to go into evidence to

shew tlie corruption, which the Respondent
will be bound to rebut.

Mr. WEBSTER. Tli« CQunsel for the

prosecution have misiindei stood our objec-

tion. It is true tlie teamed manager has

made a very good argument to show that the

article does contain a charge. And if it

does v,e admit it. We admit all that is there

stated. What effect this admission is to have

we shall se4e afterwards.

Tiie learned manag^erlias not been nble tn

shew any precedent ffir this extraordinary

proceedins:, although h^" hfis gone biirk al-

Uiusi tiiree luiiidred veai-3 to the time of Lord
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Chaac-i-l!oi- Bacon. But his was entirely a

diir< lent case. Lord Bacon did not admit llie

whole clirtige, but made a special ;>iiswer,

denying purt and admitiing part. We admit

the whole fact, and all the legal infevences

from that f;ict. The authoiiiies upon »his

point are, that if the fact* alleged be insuffi-

cient, the party accused is to have tlie full

bsuefit of it on the general issue guilty

or net guiUy. In Loid Melville's case

all the facts of the several charges were

admitted, and the accused was acquitted on

the ground of the4r insufficiency. And so it

was in Judge Chase's trial. I insist that

these honourable gentlemen have no right

to prove any thing not alleged ;—no right to

introduce new facts—no rigltt to make char-

ges. They are not the Coinmonvvealth ;
—

they are not the House of Representatives.

They are tiie mere managers appointed by

that House, to coiuiuct the prosecution on

the articles here exhibited. This is to ail in-

tents and pur|)Oses an indictmsnt—brought

before the court—and Mr. Attorney is not

now (o amend it. I protest now and ever

agahist any enlargement of these articles,

directly or indirect Ij— I shall resist to the ex-

tent of n)y abilities, the admission of any

fact not distinctly alleged. We stand upon

the law and theconstitntiou in this objection,

and I insist that there is no allegrtion uhal-

ever, that the Respondent took fees of office

as coutisel. If there be, we have admitted it.

I prav the judgment of this honourable

court, whether tlie question put to the wit-

ness shall be answered. We may have been

rash in admitting this article.—Be it so.

—

The peril is on us. If the article stands suf-

ficient and effectual, let the Respondent suf-

fer judgment upon it.

The President then put the question to the

court. Shall the managers ask the witness

what sums were paid in this case, and what

services they were paid for ?

It was decided as follows, by yeas and nays,

yeas—Messrs. Thomas, Doolittle, Kan-
toul, Whittemore. Sullivan, Eastman, Allen,

Reynolds. Tufts, Dwighf. Parker, Lyman,
Gardner, Hyde, Huimewell, Pickman, Bart-

letf, Brooks, Varnum—19.

Nays—Messrs. Bourne, Eugglfs, Moseley,

Bigelow, Welles—5.

Mr. FAY then directed the witness to state

what the judge did for h m.

Witness. I carried niy accounts of guar-

dianship to the judge ; he said they would

not an.swcr, nm being in proper form, and
gave medirections>iow topiU them right, and

for this 1 paid liirn ^15 ; but in the account al

lowed, it did not say lo whom the uu)ney was

paid, but only so miu;h for advice and assis-

tance, The judge wrote (he head of one ac-

count, and did a little more to it, and then I

went on with it—and (hen I believe he wrote

the head of one other, and I copied the test

from this. It was a pretty long business

—

took about two days, but it all related to the

forms 'jf these accounts, and I did the chief

of the writrng myself, after I had got my di-

rections from him.

Q. by Mr. FAY. What is the last charge
against your vvards in the general account al-

hjvved .'

A. " To advice and assistance about

preparing this and ether accounts and papers,

i?15."
Mr. FAY. Now please to state precisely

what those a<coimts and papers v^ere, and
what the judge did about tticm.

jrHness. This is a certified copy of the

account allowed ; which was my general ac-

count of guardianship in which this charge of

gl5 was put; and besides this I had r. special

account agahist each ward. (Account ex-

hibited.) The other writings meant in that

charge about which advice wasgi\en, were

my five special accounts of guardianship.

The Judge wrote a form of caption upon
one of them, and I copied it into the otliers.

The Judge did, however, considerable about

the business, as I was quite ignorant of such
affairs, and had to atk a great many ques-

tions; and was there engag-ed about it the

best part of two days.

Q. by Blr. FAY. Did that charge of $\ 5

relate to tlie form of tliese accounts merely ?

A. I don't recollect any other account,

and I paid th« ^15 supposing it to be for this.

I

But it kept me two days at work, and I had
I
to go and ask the Judge about it several

j
times.

i Cross examined.
I Q. by Mr. WEBSTER. You were guar-

I
dian to five minors, were you .'

j
A. I was.

Q. And you had put all your guardian-
ship accounts into one ?

A. I bad—and it was a pretty long one
too—as much as a third of a quire of paper.

Q,. And the Judge told you it would nev-
er do so—that you ought to make up your
account against each ward separately .'

A. Yes, he told me so and I became con-
vinced it was ct)rrpct, because I had spent
nujre for some of the wards than 1 had for

others.

Q. And you then made one general ac-

count and five special ones ?

A. I did.

Q. And the Judge showed you how th«

separation was to be made.'
A. Yes.

Q- And the account to be so separated
was a very long one ?

A. There was a large mass of papers—
for I had kept a very particular accnnut with

each of my wards—only I had put xni all

into one ; there was as much as a third of a
quire which I had stitched into a book.

Q. Couid you have st^par.'tfd these ac-
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without i.lie assistance ofcounts propf
cumisei.''

A. No.
Q. Did the Ju'lge assist you in making

the calculations ?

A. He dia.

Q. And he was occupied about tiie busi-

ness at times for tlie best part of two days

you say ?

A. Yes, it took me two d\vs to finish it.

Q. And during those two days you fre-

queutly consulted liiui bow to proceed ?

A. Yes I did.

Q,. And for all this he charged vou ^15 ?

A. Yes.

(^. Well, did you think that very unrea-

sonable ?

A. Why I thought it was pretty good
pay—but I didn't know as it was more than

any other professional character would
cluiige.

Q. How much did llie Judge write him
self.?

A. He wrote the heading ,to two «f the

accounts.

Q. Did he not write a considerable part

of some of the accounts themselves ?

A. He wrote a good deal of the general

account.

Q. Did you make any objection to his

charge ?

A. No I didn't object. I didn't know
wliether it wa- right or wrong, and I suppos-

ed I should have to pay.

Q. by Mr. DUTTON. Did Judge Pres-
CGit, tell you he should charge counsel fees?

A. No.
Q. Did you suppose you were consulting

Judge Prescott as a lawyer or merely asking

him av: Judge.?

A. It never passed my mind that I was
applying to him as a lawyer. In fact I didn't

^

think about it, for I knew nothing about sucli

services, or what was usually charged for i

them. I wanted advice, and couid not get
along without it ; and I applied to the Judge
because I Has ignorant, and I supposed he
knew.

Q. by Mr. F4Y. Where was this advice
and direction given ?

A. It v\as nli done Ih open Court, while
the business of the Court was going on.

Q. by Mr. WEBSTER. Are there stated

hours for the sitting of the Probate Csnrl?
A. No. The Judge does business at all

hours till the Court is over.

Q. by Mr. HOAR. Did you talk with
the Judgf? out of Court at diiferent times a-

bout this business ?

A. No, I don't know that I ever said a

word to linn ab(jut it except in Court.

Q. Are tbeso the accounts you speak of?
(Showing witness ceitain pnpets.)

A. They are.

Mr. HOAR. I svill thank you to poiui
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out what is in the Judge's hand writing, and
what is your own.

ffitness points out a considerable part of

eacli account as in the Respondent's hand
writing.

Q. "The Judge made the division of the

estate, did he ? ,

A. Yes, he made the division of the es-

tate, which was about jgSOGO, and cast inter-

est upon it.

Q. by the Court. At what time did Judge
Prescott first state to you he should cliaigs

fees as counsel ?

A. He never did state it.

Q. When did you pay the <!l 5 ?

A. On the second day after the Court
had adjourned.

Q. by Managers. You paid the Probatu

fres besides—did you not ?

A. I did.

Q. by Mr. HOAR. Upon what occasion*

did you go to the Judge for assistance?

A. Whenever I foinid any diffictdty a-

bout progressing with the accounts, which

happened pretty often ; because the fiv«

acc(iunls were all mixed up tegether, and
the Judge had a good deal to do in refer-

ring the items to the several particular ac-

counts, which I then m&de out by iiis direc-

tion for each minor, besides a general ac-

comU against tlie estate.

Mr. WEBSTER. You find now upon
examining the accounts that the Judge did

ijiore about them than you supposed ?

A. Yes, more than I thought for and
more than I stated at first. I thought there

was nothing but the heading and the charge

for his fees at the bottom done by him. But

tiie Judge must have exan)ined the business

pretty mhiutely. I should think he wrote

about a third or a half.

Q. by Managers. Was the sum you

paid the Judgeinseried by him in ihegeneral

account ?

A. Yes, the minute at the foot of the ac-

count i^ in Judge Prescott's hand writing

" for advice and assistance about preparing

this and other accounts and papers $'15 ;"

and then for " Probate fees ^2,25."

Q. by Mr. HOAR. The Judge examin-

ed the account very minutely as you now
recollect, did he ?

A. Yes— I believe he saw into the foun-

dation of ths charges, and made thewi cor-

rect.

Q. Could you not have gone on without

the Judge's help in examining aiili dividing

I these accounts among the wards ?

A. No.

Q, Did you charge each of your wards

ald^.e at first?

A. No.
Q. Do you recollect any of the particu-

lar conections wliich the Judge made lor

vou ?
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A. I recolle^i the administrator of the

estate put a inorigage into my hands, to get

the iiiierest paid upon it, and I iind charged

myself with it in my guardianship account;

but the Judge said I had nothing to do with

that, and struck it out. Ano<her mistake!

was ahout the board of the minors.

Q. How long was your account when h

vvas made out conectJy ?

A. I should think it took up about a

quarter of a quire of paper; and 1 recollect

that Hs I had opened a separate account with

eaph ward I told the Juflge I should divide

the expense of his help among ihein.

C^. And the Judge charged for all he had
done $3 apiece, did he ?

A, He did.

Q. Were there not others present who were

concerned in the seiilcment of the estate ?

A. Yes, two or three.

Q. And you detained them there or they

ghese to stay till you had got through ?

A. Yes.

Mr. WEBSTER. You say you thought

It prftty good pay, when tlie Judge charged
j^ou ^15, but when did you first beconia dis-

satisfied about it ?

A, I never was dissatisfied.

Q,. What led you to con\plain then ?

A. I never did—I never said any thing

gbout it till I was culled before the conmiit-

tBe of ihe Hotise of Ropresentaiives.

Q. When did yon first hear t!ier« was
any difficulty abotuii.f*

A, The first I knew of it v.as when I was
6umn>oned by the Deputy Bheriff to go be-

fpre the General Court, He asked me if I

would attend without pay. I told him uo^
for I did not want to g<j with.

^. Tlien lieither you nrar any of (hose

interested in thai estate ever complained?
A. No—not unless it wo> Goodwm. I

(^op't know but he complained sonie.

(^. Who was Goodwin ?

fi. }ie married one of tl>^ wards.

Evidence on the 8ih article.

JO^IAH CROSBY swoi-u.

Tiic witness produced a copy of an ac-

count, relating toilie estate of Samuel Hop-
kins. He testified thai he presented it to the

Kespondcnt for settlement, nntliellih Nov.
18)8. at a probate court at Can)!)ric!ge— that

^he iudge added, in his own hvind wiiting,

ifiE fast item of two dollars, v.Jiich \i as paid

Mm-
Q. on tlie part of the managers. Did the

'jftdge peiforni any unusual services in the

s^tilenient of the account, or give any ad-

ViCe ?

A. I vvas not aware that he did any thing

l|iiasual. I do not recollect ubUing any ad-

Vipe of hiiM.

<Q,. Did he make any alteration in the

}i< <'ount ?

^, I it!ii)H Jipne.j e^,i!C{)t tq jv^d the J^tst

charge. I held a note against the estate ; the

judge examined it, and casi the inierest-^!'e

also exainiticd my account against the estate,

to see if it was right. The account was cor-

rect and was allowed.

Q. Did every thing pass in common
form ?

A. I think so.

Q. Did you ask for any profes.sional acl-

Tice ?

Mr. WEBSTER objected to the question.

He said that it was with great reluctance

that he addressed the lionourable court on a

sul)ject which had a bearing on their late de-

cision. We before objected to the managers
provhig that wiiich was not stated in the ar-

ticles. It has been decided, and is now law,

that they may give evidence of what was not

charged. We now objectto their contradict-

ing what they have alleged. It appears on
the fac&of the article, that the two dollars

were given for professions^l advice ; is it

competent for them to show that no profes-

sional advice ^'as given, and so no money
paid for professional advice, but that the two
dollars were a gratuity to the judge ? They
allege that professional advice was given, anf]

we admit it, and are prepared to maintain the

propriety of giving advice. If the mana-
gers are not holden to what they have charged

I bad as lief burn all the articles, and go upon
the general impression of the court, in re-

spect to the Respondent's guilt or innticence.

There might as well be one single general

charge of maladministration and misdenit»-

nor, and tlie managers be allowed to examine
into all the li*)spondent''s ofineial conduct for

sixteen years, and to find and prove faults

never before heard of.

A slight discussion ensued between the

managers and the counsel for the Respon-
dent, but no quesiion was taken by the court.

T!ie witness however answered that ihe Res-
pondent gave him nu professional advice.

Cross-exnmincd.

Q. by Mr. HOAR. Was the estate <ff

Hopkins insolvent ?

A. Yes.

Q. Were yoH a creditor of llie estate ?

A. Yes.

Q, Was your claim allowed ?

A. Yes.

Q,. Was it necessary toapply to t^ie judge
to have yoru' claim added to those allowed
by the com.missioneis ?

A. Yes.
• Q. Who drew up your memorial to have
it allowed ?

A. I do not recollect any such paper.

Q. Di(S you employ any coun?.cl, f ther

tlian the judge, to draw up any writing abotit

tlie estate ?

A, No.
Mr. HOAR stated that if the managers

ha«3 produced the papers, which <the^' sIjouUI
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have clone, it nnuld kave appeared tlial the

witness was a comniissioiiei- od the r.siate o(

ii'))ikiiis. If a cieditor is a coDiniissionei,

he man irinke out his claim before the judge,

wlio acts as a commissioner for tiiat claim.

A meinorii'.l is presented to the judge to have

it allowed ; and this paper in tiie preseiii

tase was drawn up by tlie jndge.

The same witness was abont'tobe pxarnin-

ed by the managers io relation to the fpnih

article. The Respondent's counsel called for

(he record of administration on tlie estate of

Jonas Kendall, named in iliis article. Mr.

Fishe testified thai he had searched tlie fdcs

of the probata office, and found no such case

Mr. FAY observed that there was a mistake

in the christian name of Kendall, and he

would pass to the evidence on the tenth ar-

ticle, unless (he Respouvdent's couvisel wnnld

peruiit them to amend. Mr. WEBSTER
replied tliat their admissions had been held

in so little esteem by the honourable Mana-
gers, that they could not admit tiie an;end-

ment.
Evidence on the te)ith article,

The Respondent's coimsel said liiey would
admit this article ; but the Managers said they

preferred proving ii.

PETER STEV^ENS examined again.

Witness. In January last I went to Judge
Prescott's office at Groton, to ta.ke out letters

of administration on my father's estate. My
father died something like a year Ijefore.

There were but two heirs, and we snpposed
it would not be necessary to talwC out letters

of administration. Afterwards 1 fonnd I here

was a debt against the estate, which I did

not know ol ; upon which judgment was re-

covered against me. I a:died advice of an
attorney, fearing t.he eslute was insolvent,

and he advised me to take o;ii a letter of ad-

ministration. I went to the judae for that

pmpose, and told him the circumstances. 1

told hiin I supposed the creditor would re-

cover only a dividend, if I look out a letter

of administration. He said he thought oth-

erwise—that if a judgment had been recov-

ered against me, I must pay the whole debt.

lie said it would cost me $P.(} or $30, to take

out a letter of administration—tljat he would
give me one, if I wanted it, but he thought
I had better not take one. I ask(x1 his ad-
vics about another charge on the estate, I

concluded not te take out a letter cf admin-
istration, and asked the judge v, hat was to

pay. He said he would leave it to me pretty

much. I was standing by the fire, and took
out of my pocket-book a two dollar bilh
The judge said that would answer, and I gave
it (o him.

Cross-examined.
Mr. HOAR. Certain persons had sued

you asexecuior in your own wrong, and judg-
ment hid been recovered agaig^t you ?

A- Yes,

Q. And in consequence yon went to tire

judge to take out a letter of administratioc,

and stated the circumstances ?

A. Yes.

Q. by the court. Did you apply to Judge
Prescott as counsel, or had you other coun-
sel to advise you ?

A. I had other counsel, and went lo the

judge only to take out a letter of adminisira-

tio:'. I had !io otiier whject.

Q. by PiBspondent's counsel. What ad-
' vice did your counsel give you ?

j

A. He advised me that it would be most

I

[Mudent totakeoul a letter of administration.

i
The judge being older, I thought I had better

take his advice.

I
Q. W'as the gentleman you consulted

i

veiy yotnig ? had he jus! opened an office ?

j
A. I do not know. He had been only

I

about six months in my town.

! Evidence on tlie eleventh article.

j
BENJAMIN WYMAN sworn.

1 ffitness. In April IC18, Mr. Locke ad-

j

ministrator on his father's estate, ai)plit'd to

i

ine to make out his second accottnt of ad-

nnnislralion. He brought me certain pajier',

; —his vouchers. I made out the accotint as

ij

far as I could from those papers. He said

I

that somehow he was bad a iliousand dollars.

j!
I said I could not tell how it was. I told

I
him to biing his first account. I looked at

I

the first account, and I saw the difficulty.

||
On the setilenient of the first account, the

i|jtidge had decreed a partial distribution,

I

I

among the widow and seven heirs, ordering

1

1 the administrator to pay each of theni ^1000,
il amounting in the whole to gCOGO. The ad-

!
ministratcn and tiie rest of llie heirs, made an

I agreement with the widow, by which she

j] was to leccive 5':^009. Tlie adminislrator

tihnd paid *;;iOt!0 lo each of the heirs, and

I

I

^2000 to the widow, so tliat he paid 01GGO
ji too u^iich. We were both puzzird as to the

!

I

proper mode of reciifying the error. 1 told

I hitn I would go with him to tlie [irobaie court

Hand ask the judge's advice. Tlu- juf'ge was

j
1 accordiin;ly cosisulted : !:e spent some tiuie

I

'about it, i'.nd told us he thought Lnf4;p had
l;better petition for leave to retiiii! ilie $10('O,

j, in the second account. lie diew a j.e.iiion

\\(oT Locke to sign. Wetheti finisiied the ac-

1
[count, and Locke presented if. The judge

!

I

said it was worded right, and allowed it. I

iiwas sitting between iiie judge and Locke,
j.and the judge said, *' I believe Mr. Locke
jU'Ust give me," or "' I believe I must have
jfive dollars for my advice and assistance in

llthis business." The judge handpd the ac-

T.couni. to the register to compute the legal

fees ,• it was then handed back to the judge,
land lie added the five dollars in the same

||line, and carried it out with the office fee*—
niaking I ihink ,'>'12,36 in the whole. [W;t-

1

ness turned to_ the account and rend

—

"Tq
i:paid office dues, &:c. ;^'1'2,36.'^— Il was dated

«
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i9tl) April; al a regtiliu probate court at Wo-
burn.]

Cross-examined.

Mr. HOAR. Was there »iiy difficulty

among tne heirs about ihis settlement?

A None at all ; they all certified the

account for allowance.

Q. I'uu never heard of any dissatisfac-

tion ?

A. No, they were perfectly satisfied.

Q. Wh.it was tiie reason you applied to

tlie judge ?

A. Because I did not know how to word

the accouniin inakingihe correction.

Q. Has the judge been in the liabit of

«endhig persons to you to have their papers

prepared ? ,

A. Yes, fir many years.

Q. Has he taken pains to give you infor

ination as to the proper form

prepaiina iht in ?

A. Yes, he has given me a great deal of

advice at different times on this subjecl,which

has been useful to myscif and to my neigh-

bours. Hs iias sent peisons to me to have

their papers made out, one half or two thirds

of the tune since he iras been in office.

Evidence on she tweinh article.

ALFHEU3 WAIiE-sworn.
Witness. I attended at a probate court at

Framingham, the latier pan of June, 1815,

to setiJe an acconnl e5 guardim of one Jo-

tSvam Breck, a person non compos mcjiiis. A
few days beiore the court, the selectmen met
Ui£et';er and esansined my account ; they

benefit of the family, and pievpHt their eom-
\\)g upon the town. Grout said he wished the

money might be secured. When the judge
had done v.riting, ise tinned himself round
to us, and said he thought he could put us in

a way of saving the money, trrout said he
wished be would. Then the judge said he
wanted the facts stated to him, thai he miglit

understand the case. Grout began to stale

tliem, but not stating them correctly, I told

him he was not right. Grout told me to go
on w iih the story ; whicJi I did, and finished

it. The judge considered the case, and ad-

vised us at tlie next town meeting to insert

an article about it in the warrant, and that

the town should authorize the treasurer lo

indemnify tlie Bridges against the claim of

tile v^ife, and let them pay their notes. The
judge demanded $5 of Grout for his pay.

and mode of ,t Grout objected to paying it. He said " it is a

|i little tindured with probate business, and yen
are not entitled to any fee." Ttie judge said

to him, " I'll take care that you du not Hue
any thing out ofme again in this way." Grout
went downstairs, and ilie judge followed him.

Shortly after I went down, and fi.und them
in conversation together. Tiie judge took

rne into another room. lie there says, " the

old man was a little too old for ine
;
you have

got Breck's property in your hands, you must
pay me the |5." I objected, because I did

not know tliat tlie overseers would be satisfi-

ed to allow it in a fuiure account. He
said the advice was worth more than liie

amount to the town. He said if I would

were satisfied that it was right, and certified 1
1 pay if, he would go up stairs and get

that it was just and reasonable. I went over

to the court, and Kathan Grout, one (>l the '\

selectmen and overseers of the poor, in ^

Shevbuvne, went w'v.h me. It ivas just at the
j

close of die court, and very few people were 1

pressBt, when I gave in sny account ihr al-

lowance. The jisd^e took the account, and i

rSEeing Grom's nasne, 'nnd he being present,
j

sh.e 5'.jdge ask^^d liiai if it v.as reasonable,

and wheihtr it ought io be ailowed. Grout

,saJu yes. i tchl shs judge I had vouchers.

31e said he ilw! Hot w-jsls in examine thtm,

•lie had no reason to dsspu'e the account, if

ahe spkcuiicn ivere satisSitd wiili it. lie

asked me if i was ready Jo sv.-ear lo ihe ac-

,<"4Hij)t ; I ?oki Ljju yes, ssnd then swore to it.

•The iudjie sat down lo the table and v.'cwt to

v j-itijsg. Graa'. and myself sal together near

tijp j:u!g<e. We hiHl some conversation at l!ip

sahio about the estate of Breck. It appear-

ed that she pf'>pci"ty cojiected was almost

spam. I talked with Grout about two notes

givfa t» llrcck, by two persons of the narn«

of BrjdgrK, nnd another given by my-
se'f. for s'>:nie re;:! estate, which were to be

rt.iui upon Bseck's wife leleasiug her right of

dower ; she refii?ed to s^gn the detd. W^e

j-alkcd about the money to be seceived being

secured, so «huJ. Uaiii-ht be tipeiided for the I

tlie account, and enter it on the account,

and the selectmen or the overseers need
know noliiing about it. He went up stairs

I

and got the account and interlined die

I charge of ^5 in his own hand-\iriting, and I

paid him the $5. The Judge said all ilie

papers must agree, it wont do to have the

I

writings clash
;

give me your certificate out

j

of your pocket. He took the certificate of

tiie settlement and altered the foot of it so as

( to agree with tlie account, and said it all

I stands fair now.

j
Mr. FAY. Did the judge offer to give

j
the advice, before you applied for it?

I

A. Yes.

I (^. Were you and Grout conversing to-

I

gellier without reference t© the judge ?

I A. Yes. The judge iuternipted us and

! said he thought he could instruct us in wliat

! we were talking about. He srfid he thuiight
' lie could, he did not say that he couid; and
i then Grout said he wished he would if lie

[
could.

j

Q. by a member of the Court. Was
Grout present when the interlining took

place ?

A. No.
Mr. FAY. Was it in the Court room ?

A. No, in a room below. The jud'ft

Hiked me to go to that louju.
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Mr. IXjTTON. Dill the judge propose

lo V'ou lo go up stuiis atid alter the account ?

A. No, lie said lie would go up stairs and

get ttie account, and lie did, and tl.e inser-

tion was made in a lower room. No body

was present l)ut us.

Q. by a Manager. Did he call you, or

you him ?

A. He called me. '

Q. Whom did he^mean by the "eld

man" ?

A. I supposed he meant Grout.

Q. Did vou see ihe. certificate altered ?

A. Yes." [The certificate of balance

v.as produced, in which the amoui;t of the al- I

Iowa)iccs was altered fiom ;?'713,ry7 to

£718,57, and the balance in the guardian's

hands, from ,$S7i,39 to t'Se6,.39.]

Q. Where was the Register ?

A. I do not kn<nv where he vias at this
'

time.

Cross-examined.

Q. by Respondent's counsel. In what
]

did Breck's property consist ?
\

A. In three notes of hand, one given by
\

myself for ^200, the oiher two by tlse Bridg-

. es" for ^98,67 and 574,75.

Q. What were ilipse notes given for ?

A. For real estate bouojvt of Breck be-

. fore he was under guardianship. The wife

had not joined in the deed to relinquish her
doiver, and the notes were made payable
when she did relinquish it.

Q. Was Breck's estate nearly expended.'*

A. Yes, ihere was nothing left to Breck
except these notes, ar.d the family were like

t« become chargeable upon the town.

Q. You wanted to prevent this.'

A. Yes, the town wanted to secure the

money due on these notes ; they wanted to

know how they could avail themselves of
this property to help support the family. I

was willing to pay my note, if I could be in-

demnified against the claim of dower.

Q. And the judge hearing you talking

about this, told you he could put you in the

way of effecting your object ?

A. Yes, and Grout told him he wished
he would if he cotild. The jud»e lold Grout
to state the facts'; he made a mistake and I

interrupted him to correct him, and then I

went on and finished the statement,

Q. The judge told you to have a town
sseeting and direct the treasiirer to give an
indemnity to the promisors of the notes ?

A. Yes.

Q,. And was this advice followed ?

A. Yes, the thing was laid before ihe

town and they passed a vote to indemnify.

Q. Apd the money h.as been paid .*

A. I have paid my note, and Nathan
Bridges a great part of liis. The town gav«
a bond of indemnity.

ISAAC FISKE called again.

JVitnsss produces Ware's original account.

Mr. WEBSTER. What is the ceriifi-

cate of balance ? Is it any tiling more than
a starement of the balance due, that .htt

guardian may know how his last account
stands ?

A. That is ail ; a statement of the allow-
ances un each side, and the balance struck.
It is given in order that the person receiving
it may carry it home and show it to hie
friends or the parties concerned.

Q. And iliis is to supp'y for the present
the want of an official copy of the account.'

A. Yes, it is in anticipation of the record.
[The item which appeared to have be#n

inserted in the original accoont was—'-To
paid for advice about the circumstance of the
e.'^tate, g5,00." The foot of the account was
altered to conform to this insertion. The
certificate of balance was signed by ihe reg-
ister.]

Q. Is the certificate provided for by law ?

A. No, it is given fortlie convenienc&<«f
the parties.

Evidence on the 13th article.

ABNER BARTLETT sworn.
Mr. WEBSTER objects to the examina-

fion of the witness and called for the record
of the at'ministraiion in iliis case.

Mr. Fiske, upon direction of the Manag-
ers, pioduced the record by which il'appear-
ed that admitiistration was granted Dec. Sd,

1817, to Susan Ciapp on the estate of one'
Jerennah Cla[^p. deceased.

Mr. WEBSTER. I siill object to the
examination of the witness. There is no
pretence oi' aiay substantive charge in tiie

article—^^nothing ih.at bears any resemblance
to a charge. There is no allegation that the
administration was granted in the county of

I

Middlesex, or even in the Commonwealih.
I

For aught that appears this good lady might

I

have been administratrix in Siiffuik or in E.s-
sex. But if (he Hon Court intimate an fipin-

ion ihat the witness ottght lo be examined
notv/jthstanding, I shull withdraw niv objec-
tions without putting them to the tr'juble of
taking the question upon it.

Tlie Managers, no objection being made
I

on tlie part uf the Court, proceeded to ex-

j

amine.

j

J-Filness. In Noveiiiber, 1819, the Res-

I

pondent transacted official Iwsiness at a Pro-
bate Court holdeiii at the Hotel in Cam-
bridge. I appeared there as the atfovney of
xMrs. Read, formerly Susan Ciapp. Th«
circumstances of the case were these;

—

Mr. VvEBSTER interrupts. Do you
know that Susan Cla[)p retained the Res-
porrdeut as her counsel ?

A. No.
Mr. WEBSTER. Then I object to (I--

introduction of this evidence. I object !<-•

any testimony but to the smgie fact ?; .-r

Judge Prfscolt received fees of Susan C^^; p
for acting as her counsel.
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JVitncss. I do not know that any thing was
paid fbr cuunsel fees, or that any thing paid

was charged as such. I bad no such idea.

Q. on the part of tlie managers. Do
you know that money was paid ?

A. I know that some probate business

was dons at that time by tiic judge, and that

ij^ead, ihc husband of this Susan Ciapp, paid

some looney there.

Mr. HOAR objects to proving omily what
is contained in tiie account.

Tiie reeoid of the account was tlien pro-

duced in which appeared a cliarge of ^S for

extra services.

Evidence on t!ie 14lh article.

JOHN WALKER sworn.

Witness said he was administrator on the

©state of Jolin Walker deceased, and settled

au account as such, at a probate court at

Woburn, in April 1815. [Produces a copy
of (he account tiien settled,]

Q. by Mr. FAY. Did you pay the judge
any thing for advice at that tiree ?

A. I paid $'j, but I believe it was tiot

charged.

Q. Did you settle more than one account .''

A. I settled one and prepared a second,
but then found it necessary to represent the

estate insolveat.

Q. Wliat was the advice, for which y«u
^aid the $^ ?

' A. There was a diff.cuhy about the board
of a n-iin''r.

Mr. WEBSTER objects to any evidence
of that charge as it does no' appear to have
been alio/, ed in tlje account.

The account was examined and appeared
ta contain no suchicharge.

Tiie Managers then passed to the next

•harge in tlie article, M'hich was the taking

sf g]5 for counsel fees on the 1st day of
June, 18iG. The winiess said iic believed

be had paid that sum ; but on examining the

account the charga was not found in it.

—

Tiiere was iiowever in the acc^iunt a charge

•f June, 1816, "for money paid James
Prescott, Esq. for couiisel relating to t!ie

s.^le of the real estate. 510:" and another

charge of June 14th, ISlfi, " for money paid

Jnnies Prescf)!!, E'^q. tor counsel, ;^10 ;"

which two ch trges Mv. FAY contended must
be received as llie charges of $5 and ^IT) set

forth in ihe arti(;!e—-the amount being the

same and thediff(;rence merely intiie division

of it. The counsel for the Rcs|i(mdeiU how-
ever dirl not agree to this substitution. The
last charge of i?i20 stood in the account as

follows: "1817, Sept. J5tli, F"r money paid

Jimes Prescott, Esq. for counsel and profes-

sional assistance before referees and C. C. C.
P. Si 2" "

Mr FAY remarked that on a re-exaniin-

ation of tlie accoimt it appeared the first

charge was there, ihoi.a;li not in its proper

pluco. It was us foHows: " 1815, Apiilaitli,

ji for moi'ey paid James Prescott, Esq. for as-

sistance, ,$5. There also appeared a charge

I

of Dec. 10th, 1816, " for money paid James

[j
Preseott, Esq. for obtaining a license to sell

' part of the real estate and paying fees of
Court, $8.

' Q. by Mr. FAY. For what were these
several suiiis paid ?

Mr. HOAR. We have no objection to

the question being put if the Court wish the
inquiry ; but the article alleges that the
charges were for advice concerning the tid-

niinistiation.

The Court made no objection, and 3Tr.

;;
FAY directed the witness to answer the ques-
tion.

Vrltness. The ^5 was paid for advice.

There was some difliculty about the bsard
of one of the minor cliildren. Tiie person
who boarded the child charged more than
the guardian thought right. We requested
the judge to decide for us. He declined at

first, but finally agreed to do so after the

Court was over. We then left it to him, and
he gave his opinion ; for which be said he
imist have sotnelhing, and J ['aid liim the

sum of |(5,and then charged it equally aniong
the heirs.

Q. by Mr. FAY. What were the char-

ges of si and ^8 for ?

A. They were for preparine; three ord«rrs

to sell real estate, and getting them through
the common pleas. AVith regard to the g5,
Judge Prescott did not stale ihatyum partic-

ularly for his services, but said he must have
someihiug ; and Mr. Locke said he ought to.

Q. And whai wfis the last charge of ;gl20

for ?

A. ^amue! Hopkins brought an action

for ,^1200 against Benjamrn Thomson, John
Walker, and Jesse Dean, who were partners

in trade in the life time of John Walker,
whose administrator I was.

Q. The action was brouglit against you
then as administrator ?

A. No. It was brought against the sur-

viving partners ; and Judge Prescott was enr-

ployed by thein to manage the cause. He
attended to the action in the court of com-
mon pleas, where it was continued two or

three litnes, and finally submitted to a refer-

euce. Judge Prescott attended the reference

two days at Burlington, and one day at

Charlestown ; and afterwards argued against

the report in the common pleas.

Q. If the action was brought against the

firm, why was the whole expense charged
to the estate of John Walker ? what had you
to do with it ?

A. It w;as understood that if Hopkins re-

covered, the money must come out of John
Walker's estate, because be had received the

money in his life tune, for which the action

was brought. [I'Vitness pioducud the urijji-

nal writ,]



TRIAL OF JUDGE PRESCOTT.

Q. Did you employ Judge Prescott your-
self?

A. We all spoke to him about it; Thom-
son desired to have him ; but I took upon
myself the expense of defending the suit.

Q. Was any other counsel employed ?

A. No.
Cross-examined.

Q. byiMr. HOAR. Was there not like-

wise another action brought by Samuel Hnp-
kins!and Benjamin Thompson, against James
Walker, Jesse Dean, and John Walker ?

A. Yes. Judge Prescott was consulted
in relation to that action but I do not know
that it was ever entered.

Q,. Have you the judge's bill ?

A. I have.
The bill was produced and read as follows :

1S17. July. For preparing for, and managing
the reference, "|;50

•flvg. Same at Chariestown, 40
Arguing in exception to report twice, 30

Q. Had the nominal defendants retained
the judge as counsel before you spoke about
it ?

A. I think I was the first who spoke to
tlie judge. But it was at the request of the
other parties.

Q. Did you suppose that you were bound
as administrator to defend ?

A. It was understood that the estate

would be responsible, and therefore I consid-
ered the action minfe. Thompson and Dean
said that if I did notdefend the action they
would be defaulted, and call on the estate.

Q. by xMr. DUTTON. When did you
fust find out that your father's estate was lia-

ble ?

A. Wh<3ii Hopkins called on me for the
money, which was some time before the ac-

tion was commenced.
Q. What "vas the action about ?

A. My father had sold some hops and
barley for Hopkins, which had not been ac-

counted for.

Q. And what was the report of the re-

I'erees ?

A. They reported, I think, that the a-

mount was due to the plaintiff from the es-

tate of John Walker,
Mr. HOAR. We are not now to try that

case over again.

Evidence on the fifteenth article.

AMOS WOOD sworn.
Tlie 4ecnrds of the probate court relating

to this article were produced. The will of
Jonas Adams was proved and letters testa-

mentary issued, Dec. 2d, 1813, to Doicas
Adams.

The counsel for the Respondent offered

admit this article, but the Managers said

Jhev preferred to explain it bv evidence.

Mr. WEBSTER. Do tlie honourable

7
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Managers expect to prove what is not charg-
ed in the article .'

Mr. DUTTON. W^e shall endeavour to

prove what IS first.

Mr. WEBSTER. We have a right to

expect that the learned gentlemen will state

what further they intend to show.
Mr. DUTTON. I do not know that w«

are bound to stale all the witness will testify.

We call the witness to prove the charge in

the article. The Respondent's counsel
say they admit the article. We contend that
we have a right to go en to prove certain
circumstances and expressions, which we did
not think it necessary to state on the record,

which go to show the motive and intention

with which the acts charged in the article

were done. It was never required in any
court, to spread the whole evidence upon the
record.

Mr. WEBSTER. We ask no great boon
of the hon. managers. We only wish to have
them adopt some principle by which they are

willing to abide. With respect to a former
article which was admitted, they said they
must introduce evidence to prove it, because
an admission of the facts, was not an admis-
sion of their having been done corruptly.

Here there is no corruption charged.
Mr. DUTTON. The charge is for mis-

conduct and maladministration in office, and
tlrcse imply corruption.

PRESIDENT. When any particular

question, foreign to the article, shall be ask-

ed|, it may then be proper to determme wheth-
er the witness shall answer it.

Mr. FAY produced the account of the ex-
ecutrix of Jonas Adams, settled in June,
1817.

Q. Was this the only account that was
settled by the executrix ?

A. This was the only account ever set-

tled.

Q. Were the sums paid by you to the

Respondent in behalfof the executrix allow-

ed in the accoinit?

Mr. WEB'STER objected to the question.

"

Tiie witness cannot state what is allowed in

the account. The record must speak for it-

self. {It did not appear that there was any
fee allowed in the account.]

Mr. HOAR, In this pase we are willing

to admit the facts, that Dorcas Adams was
the executrix of Jonas Adams—that she re-

ceived advice—that she applied to the Res-
pondent, who gave her advice and received

a fee for it. She was the only person con-r,

cerned in the estate, and it was immaterial

to her (vliether the sum she paid were allow-

ed in her account or not. In point of fact

no sncii allowance was made.

Q. by a Manager. Did you apply to the

Respondent for advice on the subject of the

estate of Jonas Adams, and pay him f^es as.
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Mr. WEBSTER objects. The essence

of the charge is that the Respondent allowed

such fees in the account. Now no such

charge appears in the account.

Mr. FAY. The first part of the article

states that ihe Respondent as an attorney

gave advice to an executrix and received

money for it. If this is proved it will be suf-

ficient to maintain the article. It is aia after

consideration whether the fees were allowed

in the account.

Mr. WEBSTER. We request the sense

of the Hon, Court, whether, it being seen

that no such charge was allowed in the ac-

count, the witness shall be asked whether the

money was paid. We ask whether the ques-

tion is pertinent. The official crime is the

allowance ; it is now adaaitted that there was
no official act about it.

Mr. BUTTON. We charge the Respon-
dent with maladministration in the conduct

of his office. We allege advice given to an

executrix concerning a person supposed to

be chargeable upon the estate, and that mo-
ney was received for the advice We con-

tend thai this was misconduct. We go fur-

ther and allege thSt the money so received,

was afterwards allowed in the account of the

executrix. This part of the charge fails; but

if we cannot substantiate one part, it is no

objection against our proving the residue^

which we shall show in point of law to be

criminal.

Mr. WEBSTER. The Hon. Mmagers
cannot prove a fact which in itself is no
erime, and is not material. None are ma-
terial here except those which are official.

The giving advice in such a manner is no
offence ; it must be some official act. Here
there is no official act but the allowance

charged, and it is admitted that he did not

make any allowance.

It was determined by the Court that the

3Ianagers might ask the witness the question

last proposed. The yeas and nays were as

follows, viz :

Yeas—Messrs. Bourne, Thonifis, Ruggles,

Moseley, Doolittle, Rantoul, Whittemore,
Eastman, Allen, Reynolds, Tufts, Parker,

Lyman, Gardner, Hyde and Varnum— 16.

Nays—Messrs. Clark, Sullivan, Bigelow,
Dwigbt, Hunnewell, Pickmnn, Bartlett,

Welles and Brooks— 9,

Witness. I went in 181.3

—

Mr. WEBSTER. I object to the witness

stating any thing relating to a different trans-

action from that alleged in the article.

Mr. BUTTON. What took place at

Groton in May, 1315 ? Did you take advice

of Jud,^e Prescott?

A. Yes.

Q,. Did you pay him;^10.' *

A. Yes.

Q. What was it for ?

A. For advice relating to the estate of
Adams.

Q. What was the advice ?

The question being objected to, was waiv-

ed.

Q. Did you not at a previous time apply
to the judge for his advice on the subject of
the estate being chargeable with the support

of a poor person, and pay him $5?
The counsel for the Respondent admitted

that he did give the advice and sharged $5
for it.

Mr. DUTTON. We want to know what
the advice was. Did the Respondent tell

you that the executrix was or was not liable ?

Mr. WEBSTER. I do not consider this

to be a pertinent question. It is not suffi-

cient to say that it can do no harm. It is

travelling out of the record. The evil, if

any, is giving advice at all ; the Respondent
is not on his trial on the question whether he
was a good or a bad lawj'er. We admit tiie

Respondent gave advice ; the Hon. Manag-
ers wish to go further, and show what sort of
advice was given. We pray the judgment
of the Court whether the question is a perti-

nent one.

The Court decided unanimously that the

question should not be put to the witness.

The Managers said they had gone through
with the evidence in support of the impeach-
ment.

The Court adjourned at 2 o'clock, until

half past 3 in the afternoon.

APTERNOOJV.
The usual messages between the two

Houses were delivered by Mr. Parker on
the part of the Senatejjand Mr. Russell on
the part of tlie House of Representatives.

The Court was opened at 20 minutes be-

fore 4. ;.

Mr. BUTTON moved the Court to in-

troduce some further evidence relating to the

fifteenth article. We feave proceeded so far

as to show that the Respondent permitted

himself to be consulteflby an executrix lela-

tive to her liability to support a poor person
—that he gave her advice, and that he re-

ceived a certain fee. We charge this as

misconduct, for it was giving advice in a
matter which might, and must in some shape
or other, come before him as a judge. We
now propose to show by collateral facts that

it did actually come before him as judge

—

that he made a decree—tliat his decree was
appealed from and was reversed by the Su-
preme Court. One part of the evidence

will be the petition of Eljali Fiske ; which
has a bearing upon the opinion given by the

Respondent to the executrix as her counsel,

on a matter upon v.hicli he was afterwards

called to give an opinion as judge. It will

show that it was a case where there were ad-

verse interests—the petitioner, Elijah Fiske,

being on one side, and Boreas Adams the

executrix on the other.

The Respondent's counsel said tiiey did
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not object to th« Managers putting in any
thing that was done in the Probate Court.

The Managers then produced and read

the petition of Elijah Fiske presented at a

Probate Court in April, 1818, to be appoint-

ed administrator de honis non with the will

annexed on the estate of Jonas Adams,
setting forth all the facts of the liability of the

executrix to'provide for the support of a black

woman named in the petition. They also

produced the ddcree made after the hearing
of the parties, rejecting the petition—the

judgment of the Supreme Court in Oct. 1818,
reversing the decree—and the mandate to

the Judge of Probate to admit Elijah Fiske
as administrator de horiis non of Jonas Ad-
ams.
The Court inquired whether Mrs.,Adams

was sole heir or legatee of her husband.
Mr. HOAR said it would appear from

the papers that the testator by his will ap-
pointed Dorcas Adams his sole executrix

—

that she was to pay his debts and retain the
residue of the estate. Nobody was interest-

ed but the executrix and the creditors.

Mr. FAY stated that the evidence on the
part of the Managers was closed.

PRESIDENT. The Court now wait
the Respondent's defence.

Mr. HOAR. Mr. President ; the general
view which the Respondent has taken of his
case is presented in his written answer. The
Hon. Managers have now offered their evi-

dence upon it ; but neither in the articles

themselves, nor in the opening of their chair-
man, have they exhibited their views of the
law. They have stated certain cases only

;

they have told their story in short ; but in

such language that it does not appear to us
v/ilh what crime the Respondent is charged.
There is at present nothing tangible in the
case. They tell us indeed that the Respon-
dent has sinned, but do not point out which
of the commandments he has broken, or
what duty he has neglected to perform. We
are therefore under the necessity of present-
ing to the Court the little evidence we see
fitting to the cause in its present state. But
we shall introduce it reserving to ourgeives
the right, under leave of the Hon. Court, of
stating our views of the whole testitnony, and
of the principles of law, as applicable to the
tjase, when the views of the Hon. Managers
shall have been more fully disclosed.

Evidence on the part of the Re^spondent,

On the first article.

Mr. Fiskt took the stand,

Q. by Mr. HOAR. What would be the
amount of the usual fees in the case of the
administration on Lakin's estate ?

A. I have not yet computed it. I must
request a little time to examine the papers
and draw up a statement.

Mr. HOAR. I have requested the Reg-

ister to make out a complete set of papers,
in cases of guardianship and administration,

with fictitious names. These, with the
leave of the Hon. Managers, I now oflfer to

the examination of the Court, to be accom-
panied by a full statement of the usual fees,

as soon as the Register shall have complet-
ed it.

Mr. KING said the Managers would like

to loek at the papers before they were sub-
mitted to the inspection of the Court.

The papers were accordingly handed to

the Managers.
On the 2d article.

JOHN WALTON sworn.

Mr. HOAR. Please to state what you
know in relation to the application to Judge
Prescott for the guardianship of the Shep-
herds.

Witness. I was an overseer of the poor in

the town ofPeperell in the year 1818 ; when
a representation was made to the overseers

that John F. Shepherd and his sons, Fran-
cis and John, needed to be put under guar-
dianship. This application came from the

wife of John F. Shepherd. We then had a
eonference upon the subject with the select-

men, and a number of the principal persons

in the town ; and they concluded it would be
proper to have letters of guardianship taken
out. Accordingly I went down together

with Parker and Buttriek, to see the judge
about It. This interview was on the 15tb of
Jime. A question arose about a certain an-
nuity, which we wished to secure. The ob-

ject of the overseers was to secure the con-
tinuance of this annuity to the family—quar-
terly payments having been hitherto made
by a gentleman of this town. The judge at

this time made out the necessary papers,

which were a warrant of inquisition, and a
citation to the Shepherds to appear and
sliew cause why letters of guardianship
should not issue. The inquisition was had,

and report made to the judge. This was on
the 28th sr 29th of June. We then con-ult-

ed the judge, who gave us his opinion and
advice.

Q. by Mr. HOAR. Did yeu consult him
yourself, Dr. Walton?

A. We all asked questions, and were
very particular in our legal inquiries. Mr.
Parker was very minute in his inquiries a-

bout the eifect of the will under which the

annuity arose, as he had seen it and knew
the facts more particularly. Indeed he had
an extract from the will with him. The first

time we went to the judge we detained him
about this business from tv>'o and a half to

three hours ; and the last time about two
hours, when I left before the business was
completed, in consequence of news that my
son at Cambridge was sick. The judge

l^new more than we did about it, because he

j,ad seen tjia will.
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Q. Were you present when any money
was paid ?

A. I have no recollection of any money
being paiti while I was there. I presume I

left before that. In fact I recollect it so

happened thai we had not all together money I

enough to pay the legal expenses.

Q. Do I understand you to say that you
considered yourselves as applying to tlie

Respondent as counsel, or as judg« ?

A. As counsel certainly, I had no thought

that the judge Avas bound to give us an opin-

ion. We applied for his advice for the ben-

efit of the family, wholly independent of his

cliaracter and office as judge.

Q. by Mr. WEBSTER. Should you,

or shovdd you not, have taken out the guard-

ianship if you had been advised that you
could not secure the annuity ?

A. I rather think we should, on account

of some other property—real estate belong-

ing to the family. One object with us was
to secure the town from the expense of sup-

porting the family, and another was to pro-

tect the woman who had been cruelly treat-

ed, and prevent her husband from wasting

the estate.

Q. She had applied to you for that pur-

pose, had she ?

A. She had.

Cross examined.

Q. by Mr. BUTTON. Was the guar-

dianship granted the first time you went to

the judge ?

A. The guardianship was taken out on
the 29th June ; at least the papers were
making out when I left.

Q. Yo« say Lemuel Parker had an ex-

tract of the will ; did you see it ?

A. Be told me he had ; but I did not see

it.

Q. The whole object •oi taking out that

letter of guardianship was to secure the an-

nuit}', was it ?

A. Yes ; we were told that in that way
the property of tlie spendthrift might be con-
trolled, and secured to his family.

Q. Was any thing said about the advice
being given as counsel or judge ?

A. No—notiiing was said by either party

as to that. But when we went to him, we
expected to pay him for his services. His
probate business was generally done in a dif-

ferent room.

Q. Where was this business transacted ?

A. The whole business done the first

time was in his house ; the second time at

his law office.

Q,. Did the judge actually advise you ?

A. He told us what course to take.

Q. What was the advice ?

A. He told us the first time, that the over-
seers must be in session, that there must be
an inquisition held, to ascertain wheiher the

Sliepherds required a gunrdian or not ?

Q. You went twice then to see him mere-
ly abqut this probate business, did you ?

A. The second time we went down, (that

is Buttrick and myself as the guardian's

bondsmen) we two had soiae talk witli the

judge about another business ; that was some
business about a pensioner.

Q. Did you expect to pay for his opin-

ion ?

A. I did expect that he would charge a

reasonable compensation. We had been in

the habit of consulting and conversing with

him about paupers ; he used always to g-ive

his advice ; sometimes gratis; but we always

expected to pay.

Q. Did you pay him any other fee at this

time than that mentioned as paid for the

business of the Shepherds?

A. I did not pay that, I left before the

business was settled.

Q. The time however you say was partly

occupied about this business of the pensioner,

was it ?

A. I was there about two hours, and that

was principally taken up about the business

of the Shepherds.

Q. by Mr. LELAND. The veason of
your consulting the judge was, that you did

not know whether the wife of Shepherd
could control this annuity ; was it ?

A. We did not understand the matter at

all till the woman explained it to us. The
annuity v/as left to her by the will, and paid

by the trustee in regular quarterly payments;
but sometimes it was paid to one of the fami-

ly, and sometimes to another ; which we
wished to prevent ; in order that it might go
into her own hands, or be spent lor her use.

Q. Wiio did you suppose would have the

annuity when a guardian was appointed ?

A. Why that was the question we put to

the judge; whether the guardian could ap-

propriate this annuity ; because then he could

see to the application of it, and prevent its

being wasted. The judge thought he could.

Q. by Mr. SHAW. You say you ex-

pected something would be paid for this ad-

vice ; who did you exjject was to pay for it ?

A. W^e expected if a guardian should be

appointed he v;ouId pay it out of the spend-
thrift's esiale ; because it was in fact for the

benefit of him and his family ; otherwise we
expected it would be paid out of (he (own
treasury. The expense of the fust visit was
charged to the. town.

Q. by Mr. HOAR. After the judge had
examined the extract of tlie will, was any
question proposed about the property's being

secured to the wife personnlly ?

A. I do not recollect the particular ques»

lions put.

WILLIAM BUTTRICK sNvorn.

3Ir. HOAR. Stale wiiether or not you
were present at llie consultation mentioned,

.lud generally, (in ordefi to save the time of
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the court) whether you agree to Dr. Walton's

account of it.

Witness. I was present at the time, and

recollect all that Dr. Walton has testified.

Q. by Mr. FAY. Do you recollect

whether any charge was made to the town ?

or were the overseers paid for their services

out of the estate ?

A. The fees of counsel were paid by the

guardian, but as for the services of the over-

seers, I do not recollect that any charge was
made for them to the town. I do not re-

member that I was paid for it by the town,

or by any one.

Dr. Walton was called again, and asked the

same question. He said that he was paid by

the town. He made a charge of ^1, for go-

ing to Groton, and the time spient tliere.

JOHN HEARD, sworn.

Q. by Mr. HOAR. You are the regis-

ter of probate for the county of Suffolk, are

you .''

A. I am.
Q. What are the usual fees paid in your

office on granting adniinisualion in a case
not litigated .-'

A. From three to four dollars, most usual-

ly &3 90.

Mr'. DUTTON. Are you asking what are

the legal fees?

Mr. HOAR. No—the law should tell us

that ; our inquiry is what are the usual fees.

Mr. DUTTON. Then we object to the
examination of this witness. If you mean
to inquire of him what illegal fees he is ac-
customed to take, we object that his tesli-

mony is not pertinent. The question before
us is, not what are the fees usually taken in

the county of Suffolk ; but what are the fees,

usually taken in the county of ^Middlesex,
and whether they are or are not conformable
to law. It is HO justification of the Respon-
dent that illegal fees a-e taken elsewhere.
What the fees ought to be, is a thing settled

by statute, not by usage. We deny that the
courts of probate have any discretion in the
matter. The Respondent, as well as every
other judge ofprobate in ihcCommonwealih,
was bound to take legal fees only.

Mr. WEBSTER. Will the honourable
managers be good enough to inform us what
legal fees are ? The difficulty is that they
charge the taking of illegal fees, without say-
ing what are legal fees.

Mr. DUTTON. I have not the book by
me, but we refer you to the fee-bill.

The counsel for the Respondent handed
the statute book to the Managers ; and Mr.
Dutton read several extracts from the fee bill,

as follows :
'• for granting administration,

vThere there is no litigation, fifiy cents, and
in other cases one dollar, fee."

Mr. HOAR. If tliat is the law, and the
whale law, we then ask, whether, in the opin-
ion of tiie honourable M:ipager,s, the Res-

pondent ought, or ought not, to charge any
thing for necessary services not enumerated
in the statute ?

Mr. DUTTON. That is a question we
are not bound to answer.

Mr. WEBSTER. True ;—the honoura-
ble managers are not bound to answer ; they
are not upon trial ; they are not impeached.
But it is a very plain question Mr. Presi-
dent ;—and their case must suffer, at least

I apprehend it must suffer from a refusal

to answer it. We come l:ere, may it please
the honourable court, as lawyers ;—as

mere lawyers ; witii no extravagant pre-
tensions—but with the ordinary knowledge
of professional men. Our law books have
taught us that there can be n<s allegation for

taking illegal fees, unless it be alleged either

that no fee at all was due, or what the legal

fee was, and what the excess taken. The
honourable Managers are bound to state the
law and the excess. They have stated neither..

This whole prosecutiongoesuponthe ground,
that here has been a considerable sum charg-
ed ; what far, to be sure, we know not

;

whether right or wrong we know not; but
we mean to know—and we accuse you, Sir,

of charging it wantonlv, corruptly, and a-

gainst ilie law
;
you are to ans;wer that

charge—yoii are to justify your whole offi-

cial conduct
;
you are to come in, and show

us what the law is ; and whether you have
conformed in every particular—ever since

you have been in office, to that law. We the

Managers have put forth on a voyage of dis-

covery. We have resolved to try a grand
experiment on the subject of probate fees.

We summon clerks and judges from all parts

of the Commonwealth. We say here have
been twenty thousand dollars illegally charg-
ed in your several offices. Show you the le-

gality,of every item. Give us an account
of your whole administration from the time
you first came into office. Show you that
you have never committed an error for

the last twenty years^ This is the kind of
accusation which has been brought against
the Resjjondent.

Never in a single instance, Sir, have the
honourable Managers; pointed out what smns
tli3 Respondent should liave taken. They
have not stated it in the articles. Tliey have
not declared it in the coiuse of the trial.

They have presented us with no view of the
law—they have not intimated what they
thought was the law, until we have at last

drawn them into the f?e-bill. You have seen,
Mr. President, with what reluctance- they
have appealed to that, and after all that has
been said and done, we have yet to learn
what the lionourable gentlemen consider thfc

crime in this case. We have yet to learn
what they consider the law to be which they
say the Respondent has violated.

ft
is evident enough thst th^v ;}u Rcil '^ou -
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sider the fifiy cents in tlie fee bill as the oely

legal charge in the case. What then is the

legal charge ? Where is the precise limit of

the law which the Respondent has overstep-

ped ?

PRESIDENT. The remarks of coun-

sel do not seem to be exactly in order.

Mr. WEBSTER. I believe Mr. Presi-

dent I am not far from the point.

PRESIDENT. The question, as I un-

derstand it, is on the admissibility of evi-

dence as to the usage of this county.

Mr. WEBSTER. I laave strayed then

Sir, only to get upon the turnpike.

—

This is a charge of corruption. If there be

no law, there has been no excess ; there can

have been no corruption. If the law be a

n>ere matter of usage, and not of statutory

provision, then we must be allowed to in-

quire into that usage. We have a right to go

into any (;ounty we please, to make that in-

quiry ; for the usage of one county is as good

as the usage of another county. Nothing
has been charged against the Respondent,

—

nothing that I can discern, but either extor-

tion or bribery. Now it is admitted that with

regard to many of these items there is no set-

lied rule of law. The charge must mean
therefore, if it means any thing, that the

Respondent has transgressed the usage ; that

he has taken more than the customary fees

in such and such cases. We ask therefore

if vt'e may not be allowed to compare usage

with usage. If we may not inquire whether

the Respondent is justified in his alleged

misconduct, by the usage of all the other

judges of probate in this Commonwealth, or

whether he stands alone—without counten-

nauce—without excuse—an open, wilful,

gross, extortionous magistrate.

Mr. HOAR. There is a ease in our re-

ports of (lie indictment of a sheriff for tak-

ing illegal fees. [Commonwealth vs. Shed,

Mass. Term Reports, ist vol. p. ££7,] The
indictment there set forth what the legal fees

were for levying an execution, and alleged

tiie excess taken. The counsel offered to

sliow that a charge of SO cents over and

above the poiuid.ige was not in tiie fee bill.

The defend.iiu offered, and was allowed to

show a usage, wjiich hud obtained since the

passing of the f&e bill, in relation to that

charge. The court there decided, that

thougli this excess might be recoverable in a

4-ivil action, notwithstanding the usage, yet

the usage was good evidence to rebut the

•diarge ©f corruption ; and the takiiig in con-

formity to thnt usage could not be held to

siipp!ort a criminal prosecution ; and the de-

fendant was acquitted upon that ground. I

know not how far the decision of other courts

are rules for the direction of this honourable

court. But the justices of the supreme judi-

^ial court have declared this to be the law of

the Commonwealth ; and I cannot but think

their opinion will have great weight witlt

vmjr honours.

Mr. SHAW. The question is whether,
the Respondent shall be allowed to go into

the usage of one county, to justify excessive
fees taken in another. But we ask whether
usage in any county is legal evidence to re-

but the charge of illegality ? The Respon-
dent means to introduce this evidence either

to shew that lees not allowed by law have
been so long taken as to have become legal

or else for some purpose that I cannot com-
prehend. If our allegation, as has been
contended, imputes no crime, it needs no de-
fence. The,>-e is an end ol it. There is no
necessity of introducing evidence of usage,
or of any thing else. But having shown that

the Respondent has taken certain specific

sums, and alleged that these are more than
the legal fees, the Respondent says no, they
are not ; for although true it is they are not
justified by law, yet they are sanctioned by
usage

; which usage we now offer to show.
Now ive hold that where ihe sta ute requires

a certain duty, and affixes a certain fee as

the legal compensasion for that duty, no
usage can vary it. The law must be con-
strued in the negative. Itmeans to say, not
that every person shall charge so much, but
that no person shall charge more. It is

enough for us to show that the statute has
fixed a fee for certain services, and that the
Respondent has taken other and greater fees,

for those services. But we go somewhat fur-

ther. We show that the Respondent has tak-

en in certain cases, not only larger fees than
the law allows, but larger than his own usage
justifies. Besides, these allegations are, that

under the pretence of holding probate courts,

at times and places not authorized by law,
he has taken fees which he should not have
taken. We are maintained if we show the
taking of any fees at these pretended courts.

For if they were courts not established nor
allowed by law, any fee there taken was an il-

legal fee. Suppose it to have been the usage
in other counties to have taken as large, or

larger fees for similar services,— is that any
justification of the Respondent ? Does that

make the law to have been the less violated ?

Is it proper to introduce such evidence ? Is

proof of any usage whatever, pertinent to

the cause ?

Mr. HOAR. I believe, Mr. President,

the Hon. Manager has misunderstood the

ground we have taken. The Court must
perceive, that if the lestimony we offer is

unnecessary, it is not our fault ; for we pro-

fess ourselves entirely unable, with the best

exertion of our poor abilities, to under-

stand the exact r.icaning of these articles.

We can not, with nil the attention we have
been able to bestow upon them, discover the

precise ground of this prosecution. Is it that

the Respondent ought not at a regular Pro-

bate Court to have talenany fees for papers

and services not mentioned in the fee-biil .*

We have put the question and the Hon. Gen-
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tienieii decline telling us whether it be so or

not. Do they mean to say that the usual

fees taken in the county of Middlesex are

illegal ? They have themselves shown the

usage of that county; and all we want at

present is an opportunity to counteract their

testimony by showing the usage of other

counties. We wish to s'low thatlhe charges

complained of are not peculiar to the county

of Middlesex. Will they say that the usage

of all the regular Probate Courts is illegal.'

If so, we know not what to answer. We
know not, for we have no means of knowing,

what are the legal fees. The Hon. Manag-
ers have furnished us with no means of as-

certaining. We cannot tell where we are

to meet the Hon. Managers. We cannot

discover or conjecture, what ground they

mean to take. We only know what they

have proved, and we wish to meet their evi-

dence, so far as we can at present perceive

its bearing, with similar evidence. Here is a

charge of maladministration and corruption

in office by the taking of illegal fees. Do
they mean to say that the Courts were ille-

gally holden ? If so, it has been argued,

and perhaps justly, that the taking of any
fee was illegal. But we cannot discover and
the Hon. Managers have not condescended
to tell us, wherein the illegality of liiese

Courts consists. We assert and believe that

these special Probate Courts were, for aught
we can see, as legally holden as any other

Probate Courts. It may turn out orlierwise

;

but so we all think after a very diligent ex-
amination. Were the fees taken excessive

then ? Do they prove corruption ? If they

mean to say that there svas an excess above
law, we ask whether tiie Respondent has, or

has not, a right to take any compensation
for services not enumerated in the fee-bill,

and whieh are not regulated by law ? I be-

lieve we shall not be answered in the nega-
tive. We must at least be allowed to con-
sider it a doubtful question ; and if so, we
may surely be permitted to inquire what has
been the uniform practice in other counties?
What is the construction which other Judges
of Probate have put upon the law. If they
have put a different construction upsn it

from the Respondent, it v*-ouid go to show
that he has at least been mistaken in his

notion of the law ; but if their construction'
should happen to kave been the same with
his, it is surely proper evidence to rebut the
charge of wilful corruption.

PRESIDENT. The question proposed
is this. What are the usual fees for granting
administration in the county of Suffolk.—
Shall that question be put to the witness.'

It was decided by yeas and nays, as fol-

lows :

Yeas—Mess. Clark, Doolittle, Rantoul,
Sullivan, Bigelow, Welles, Brooks Ly-
man-r-8.

Nays—Mess. Bourne, Thomas, Ruggles,
Moseley, Whittemore, Eastman, Allen, Rey-
nolds, Tufts, Dwight, Parker, Gardner,Hyde,,
Hunnewell,Pickman,Bartlett, Varnum—17.

Q. by Mr. HOAR. Is it usual for the
judge or register of Probate in the county of
Suffolk to receive any compensation for ser-

vices not enumerated in the fee bill, in rela-

tion to the taking out of administration pa-
pers ?

Mr. SHAW. We object to that question.
It is so precisely similar to the last, may it

please the Court, that we presume it cannot
be necessary to go into any argument on the
subject. The Court have already decided it.

Mr. WEBSTER. I cannot silently ac-
quiesce, sir, in the silent decision of this

Hon. Court. It is the misfortune of the Re-
spondent that he is before a Court which
does not assign the reasons of its judgments.
You do not tell us the graund of your decis-

ions. We cannot discern then?. We must
be guided therefore by the feeble lights of
our own minds—tiie professional habits

we have formed—eur books—and om- prac-
tice before inferior tribunals.—We per-

ceive a difference in the queslions. We
cannot tell whether this last is involved

in that whicli by a silent vote this Court hiss

already decided. We are bound to propose
it. It is a duty to our client to propose it.

And wc shall continue to propose it in soin'5

shape, or other, uniil tiie decisions of the

Court shall have covered the whole field of
inquiry; until our ingenuity in devising

forms and modes of interrogation shall have
been exhausted—or until we have been con-
vinced by the Hon. Managers that all evi-

dence of usage is to be shut out of the case.

We do this with the more confidence as

there are many members of this Hon. Court
who have had experience in the practice of
judicial tribunals. We have not, a*nd we
shall not liear from any gentleman here
present that this Court is not bound by the
same laws w'ith those inferior tribunals. Its

forms of proceeding may vary. lis consti-

tution may vary. But the same rules of ev-

idence—substantially the same rules—must
prevail liere as elsewhere. The question is

if this be pertinent evidenoe to meet that

which has been adduced on ihe.cther side?
We hold that the whole progress of the case

has been such as not only justifies the intro-

duction of this evidence, but makes it neces-

sary. The whole examination of the Regis-
ter of Middlesex makes it necessary. ' Not a
question has been put to him by the Hon.
Managers which does not make the intro-

duction of this evidence necessary. The
whole train of iheir inquiry has been, what is

the usage in your county ? If this is not evi-

dence, it should not have been introduced.

If it be evidence, then we also have a right

to introduce it. If the Respondent is to be
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convicted on the ground of usage—if evi-

dence of one usage is to be brought up a-

gainst him, then evidence of anoiher usage

must be received which is in his favor. U-
sage must be opposed to usage. If he is ac-

cused of having violated the usage of Mid-
dlesex, I say if tliere be a better usage in the

county of Suffolk, he is entitled to show it.

Usage is the practical construction of the

whole law—the law of this Commonwealth
—the law by which the Respondent is to

stand or to fall. We bave not one law for

Middlesex, and another law for Suffolk. It

is pertinent evidence then to show what has

been the uniform construction of the law in

this county. Why suppose, Mr. President,

one of the judges of the Supreme Judicial

Court were here on his trial as well he might
be, for an unsouiid opinion—an erroneous
judgment—charged with a corrupt decision

—or wilful misconstruction of some particu-

lar statute. Would it nor be competent for

bim to show that other judges had so con-
strued thatstatute,that otiier judges had given
similar opinions—pronounced similar judg-

ments? Might he not prove, that though
wrong, he was not wilfully wrong, becnuso
other men as well, or belter infowned (ban
himself, had so thought and so acted under
that law ? If he could not, lairientable indeed
is the situation of our judges! Who would
be found to take an ofrice of high responsi-

bility—of extreme difficulty—requiring the

nicest discrimination that the iuunan mind is

capable of—where even the least iuiperfec-

tion ofjudgment admits of no excuse— where
every ho.icst error is a crime. It is no an-

swer to us to say that one wrong, caimot
justify another Avrong. You are not called

apon to pronounce judgment on the Respon-
dent's opinion of the law. Tiie question is

not whelhei his construction of it has been
in all instances exactly right—whether it

might not have been better—but whether it

has in any instance been wrong, plainly and
grossly wrong; so plainly and grossly wrong
that it could have proceeded from nothing
short of wilful blindness, or utter depriiviiy

and corruption, of heart. There must liave

been a moral turpitude on the part of the

Respondent to justify this charge. And I

as5ert—I insist—that he has a right to show
that other men in the same exalted station

—

as good judges as he—as good judges as his

judges—have so construed the law as he has
done. He has a right to show any thing
which will justify the possible honesty—the
possible purity of his motives. What is the
charge here brought against him ? It is of a
corrupt and shameful usage—a wilful, wan-
ton misconstruction of the law. He says I

have done oidy what others have done. I

have construed the law as I foimd it, accord-
ing to the best of my judgment, so help me
Ood ! I call on all those around me— I ap-

peal to every Judge of Probate in every
county in the Commonwealth—I go back to

the first origin of Courts, and invoke every

judicial officer that ever sat upon the bench,
to bear me out in this usage—in this con-

struction of the law. You must hear him.
You cannet say this is no justification. I

maintain we are fair, we are honest. W^e
are firm—we are not to be shaken in this

position. We stand right in Court ; in this

Court ; in any Court ; but more especially

in the highly criminal Coin-t which I am
now addressmg. We can defend this man
—we do defend him from the charge of wil-

ful corruption, if we show any thing that

will account for his conduct consistently

with an honest motive—with any thing but a

corrupt motive. It is a case too plain for

argument. We have cited a decision of the

Supreme Judicial Court. You are not

bound by its decisions. But you are not

above the law. You are not better judges of

the law. You allow its decisions to be made.
Why.' Not because- you are not a superior

Court. I admit it. You may be co-ordin-

ate—yon may be supreme. But the consti-

tution has appointed that Court to pronounce
the law. Its decisions are the law of this

Conmionwealth. And if that law prevails

any v.'here, it must prevail here. It is prop-

er for us to show that the construction of

the statutes for two hundred years—from the

time that the name of a coiut was first

known in this country—has been to take

reasonable compensations for services not

named in the statute. I say almost from 'he

time of the first settlement— for though the

present statute has no great antiquity on its

head, it does,, in its principal enactments at

least, go back, certainly as far as the Provin-

cial Charter.

The PRESIDENT suggested whether it

would not be better to vary the question

thus, so as to embrace the whole point of

dispute ; have you observed the practice of

the Courts of Probate iu this Common-
wealil) for many years ; and, if you have,

what is that pract'ce iu relation to the taking

of fees for services not enumerated in the

fee- bill ?

Mr. WEBSTER and Mr. HOAR agreed

to this modification. Mr. KING said the

Managers had the same objections to the

question in its modified shape as before

;

and prayed the de'iberate judgment of the

Court whether it shotdd be put.

Mr. DWIGHT moved, that the Court

withdraw tor the pmpose of deliberating on
the admissibility of this evidence.

The whole Court withdrew accordingly

ataqtiarter past five, with the exception of

Mr. Varnuni, who remained in the court

room.
The Court retiu'ned at .half past six. and

gave their opinion on the question, shall th»

witness be asked, Sc^ as folliAvs :
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Yeas—Mess. Thomas, Clark, Doolittle,

RantouJ, Sullivan, Bigelow, Lyman, Hun-
nev/ell, Bartlett, Welles, Brooks—11.

Nays—Mess. Bourne, Ruggles, Moseley
Whittemore, Eastman, Allen, Tufts, Rey-
nolds, Parker, Dwight, Gardner, Pieknia'n,
Hyde, Varnum—14.

i

Mr. BUTTON. If it ^ould be proper 1

for ma to make the suggestion, I would ob-
serve that I have been requeste^on the part
of the Managers to move the Cuut for an
adjournment, which v^e have reasonto think
would be agreeable to all parties; »aving
been much exhausted by a very long and
laborious session.

The President asked the Respondent^ '.

counsel if they assented to the suggestion of

the Managers.
Mr. WEBSTER. We entirely coHCur

with them, sir, in a wi'sh for adjournment ; es-

pecially after the late solemn decision of this

Hon. Court ; which has, \Hthout affectatioH,

entirely surprized us.

The Court was adjourned to 9 o'clock the

next morning.

SENATE.
FRIDAY, APRII- 20.

COURT OF IMPEACHMENT.
Mr. Varnum on tJie part of the Senate,

and Mr, Coolidge on the part of the House
of Representatives, delivered the usual mes-
sages.

The court was opened at a quarter past 9

o'clock.

Mr. GRAY of Boston, took his seat among
the Managers, having been elected by the

House of Representatives, in the place of

Mr. Baylies.

The counsel for the Respondent proceed-

ed in their defence.

Mr. HOAR. The Respondent, by the

decision of this honourable court yesterday,

has met with very considerable embarrass-
ment with regard to the course he is to take

in the introduction of evidence in his de-

fence. As the court has not furnished the

reasons of their decision, as we do not know
whether they disapprove of the torm of the

question put, or the substance of the evi-

dence we wish to introduce, as we have heard
the honourable Managers allude to the rules

of this honourable court, of which we know
nothing, but with which they being publie

men, are probably better acquainted, we
shall be obliged to submit several proposi-

tions for the purpose of obtaining some fur-

ther instruction. In the mean time we will

offer some evidence, which we suppose will

not be objected to, in relation to some of the

last articles.

.PRESIDENT. Are you not furnished
with a copy of the rules which the court
have adopted for the eoiiduct of this impeach-
ment ?

Mr. HOAR. We have not been furnish-
ed with any rules of evidence.

Evidence on the part of the Respondent
on the sixth article.

BENJAMIN CHAMPNEY sworn.

Q,. by Mr. HOAR. Where do you live.'

A. I live in New Ipswich, in N. Hamp-
shire.

Q. You are a lawyer there ?

A. Yes.

Q. Have you had any coneejTi with an
estate in Groton, formerly owned by Mary
Trowbridge and her sister ?

A. In 1 801, Francis Champney, husband
of Mary Trowbridge's sister, moved to New-
Ipswich, At that time I took a lease of
Francis Champney, for his life, of one half of
he Trowbridge estate, which he held in right
^ his wife. The estate belonged to her and
Ma-y Trowbridge as parceners, and heirs of
N^n'miah Trowbridge. Afterwards there
was a uestion between the sisters about the
rent. Ini §04 the rent was demanded. Fran-
cis Cham^gy yyjg yg,.y j-jqq^ g j^ f] ^ygg gyp.
ported by hi.fathgr, and the estate had be-
come valuable, j thought something ought
to be done to se^-e the rent. There were
frequent conversav^ng about it in the family.
There was a fear th.t the creditors of Fran-
cis Champney woula o-gt the estate. The
object was to secure the ^voperty for the sup-
port of Frawcis Champney, wife.

Q. Were there any difi(iM,lties between
the sisters ?

A. Yes, there were various di^culties be-
tween the two families.

Q. Did you have any interviewswith the
Respondent as agent of Mary Trowb>idge ?

A. About Dec. 1804, Judge Prescott as
attorney for Mary Trowbridge, negotiated
with me on the subject of the estate.

Q,. Did you ever converse with him on
the subject at New Ipswich ?

A. Yes.

Q. How many times ?

A. I do not recollect seeing hiis there
but once.

Q. Did you ever transact business whh
him as her attorney, afier he was judge of
probate ?

A.. I do not recollect that I ever did after

that.

Q. Should you have remembered it ?

A. I should,, because I should think it

improper. I recollect I avoided conversing

with him on that subject on that accoimt.

Mr. HOAR produced a paper which tiie

wituess identified. Mr. HOAR said he
should show by this paper that the decision

of the Respondent, respecting this estate,

was not as judge of probate. He reads the

paper, as follows, viz :

—

Tlie committee appeinted to appraise all the real

estate wliereof Nehemiali Trowbridge, late of

Greton, died seized, have attended the business.
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and appraised the land with the buildings thereon,

at the sura of g2500 ; and upon full investigation,

and impartial view o.f the premises, find that said

estate cannot be divided among the children and

widow of said deceased, without prejudice and in-

jury to the whole—therefore report that the said

estate be set to Mary, the youngest daughter of the

said deceased, and for her to pay unto her sister

one third of the amount of the inventory in a suit-

able time. One third of amount of the inven-

tory to be devoted to the use and living of the wi-

dow in lieu of her thirds, and after her decease
Mai-ij is to pay the one half to the order of he.r sis-

ter, with interest after said widow's decease.
OLIVER PRESCOTT.
SAMUEL LAWRANCE.
WALLIS LITTLE.

Sept. 12, 1805.

To Mrs. Abigail Champney.
[The paper produe'ed by the Managers corres-

ponding in substance witli the foregoing, bearing

the same date, and signed by the same appraisers/

began as follows :
—" We the subscribers, a coir'

inittee appointed by the Hon. James Prescott, Kl-
Judge of Probate for the County of Middlesp'! '°

appraise all the real estate whereof Nel>'*'"'*''

Trowbridge,'" Sac. and concluded—" and ''"^^ ^^
will sign and prepare a report agreep-^J' '•'' '•"^

above statement, as soon as can be d''^ c.onven-

iently." It was not directed to any p-i"son.J

Mr. HOAR read likewise t'© lease fiom

Francis Champney to Benja^^'Ji^'^^ampney,

of his life estate, dated Aib- ^'"j 1801.

Q. Did you not con'^''^e with the Res-

pondent as agent of '*ary Trowbridge be-

fore 1804 ?

A. I did befor 1804, at»d I saw him
once on the bu«ness at New Ipswich ; but

never after he<vas appointed judge.

Cross examined.

Q. bv ^le Managers. Have you always

lived in jVew-Ipswich ?

A. /have lived there since 1791. I mov-
ed from Groton.

Q. Do you know that the Respondent

went to New-Ipswich expressly on this busi-

ness ?

A. I presume he did. I understood him
so. I recollect Francis Champney said to

me that brother Prescott was engaged for

Loring, and he was afraid there would be

some difficulty.

Q. Was he not on the way to or from
some court ?

A. I do not know that he was.

Q. When was it ?

A. I cannot say.

Q. Was it after the letter you wrote Dec.
29th, 1804, to Mr. Loring ?

A. It was before.

Q,. Did you see him after his appoint-

ment as judge ?

A. I believe I did.

Q. Did you not go to Groton to see

him on this subject ?

A. No. I think I attended a Court of
Common Pleas at Concord in June, 1805,
and saw the judge, but it was on a melan-
choly occasion, wiien the judge had just lost

aeliild ; I vvasat Groton also on the death of

a sister ; but I did not see the judge at those

times to converse with him on this business.-

Q. What was the object of this negocia-

tion ?

A. It was understood that the creiliiors

of Francis Cham)Jney were seeking this

property. The object was to prevent their

getting it.

Q.
'" Were/ou present when the release

was executei at Groton ?

A. Previous to my going to Groton I had
received a deed from Francis Champney
and wV© of a moiety of the estate, and I gave

a de^l of it in Jan. 1806 to Loring.

)g. Did you appear before the comniis-
s/ners as agent to Francis Champney and
^ife?

A. Yes.

Q. Did the Respondent give you notice
of his being appointed Judge of Probate, and
that on this account he could proceed bo
further as agent in this business ? -

A. I do not remember that I was spec-
ially so informed by him.

Q. Was there any thing do?ie different

from the cominjn usage, before the Judge
of Probate?

Mr. WEBSTER. Tell what was done;
not what the usage is.

Witness. We came to a settlement with-

out any decree or interference of the Res-
pondent as Jtidge of Probate.

Q. Was there any agreement that the

Respondent should name commissioners to

appraise the estate, notwithstanding he was
an agent, before he was appointed judge ?

A. I do not recollect that there was.

Q. Before the conclusion of the business

was there any agreement as to a division of
the property ?

A. I do not recollect any.

Q. Did you understand and consider th»

Responjent the agent of Mary Trowbridge
after 1804?

Mr. WEBSTER. We object to the ques-

tion.

Mr. SHAW. We consider the question

proper on account of the Respondent's an-
swer. We state that the Respondent being

Judge of Probate, acted still as agent of the

party. The excuse alleged is that it was
done by consent of parties. What miscon-
duct there is in this is another consideration.

The question is to prove the fact stated in

the answer of the Respondent.

Mr. WEBSTER. No sir, it is to get the

witness' opinion.

Mr. SHAW. No sir, it is a question of
fact. We say the appointment of commis-
sioners was made by the ResBpondent under
tiie form of a decree of Judge of Probate.

The question is, was it done by agreement
of the parties notwithstanding iheir knowl-
edge of ti)e Respondent's being the attorney

of one of the parlies.
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Mr. WEBSTER. The gentleman asks

one question and argues another. Produce

the other party who must have known, and

ask him if he had any notice from tlte Res-

pondent of his ceasing to be agent.

Q. by Mr. SHAW. Had you any notice

from Judge Prescott of his disconlinuing to

be the agent and attorney of Mary Trow-
bridge ?

A. I had no information on tlie subject.

I did not think any thing about it.

Q. Was there any agreement between

the parties that notwithstanding tiie judge

being agent, he should appoint appraisers ?

A. I do not recollect any.

Q. How far is New Ipswich from Gro-

ton?
A. Twenty miles.

Q. by Mr. GRAY. Was there any agree-

ment whatsoever, as to a settlement being

made otherwise than according to law ?

A. Not as I recollect.

Q. by Mr. WEBSTER. Did you ever

treat with the Respondent as attorney of

Mary Trowbridge, in any way, after he was
appointed Judge of Probate .''

A. Not that I recollect.

Q. How was the estate settled, by deed,

or judgment of the Court ?

A. After the report of the Commission-
ers, there was a delay, and it was consider-

ed how it should be settled, and it was fin-

ally done by deed. Francis Charapney and
wife made a deed to me of her share of the

estate, and I gave a deed of it to Loring.

There was a fear of the creditors making an
attachment, and a caveat was filed in the

probate office and the petition for partition

was continued one term.

Mr. HOAR reads a release (after proving

it by the witness) dated Jan. 6. 1806, signed

by Benjamin Champney as attorney ofFran-
cis Champney and wife, being an acknowl-

edgement of her having received her share

of the estate.

Q. by Managers. How many times did

you see the Respondent after he was ap-

pointed judge, and before this business was
concluded ?

A. I presume I saw him at the Concord
Court.

Q,. Did you see him at any other time ?

A. I think I saw him at New Ipswich in

the summer of 1805.

Q, When was it that you saw him at

Coucord ?

A. At the time of the Court in June,

1805. I have a memorandum that his fam-

ily was at New Ipswich in the summer of

1805. I saw him again at Groton in Sept-

ember.

Q. Had you any conversation with him
on this business at either of these times ?

A. Not th;it I recollect.

Q. Is the Respondent related to you ?

A. He married my sister.

Q. Who entered the caveat you men-
tioned .''

A. I did ; it was for the purpose of delay

only.

Q. Was there any counsel except your-

self, employed for the wife ef Francis

Champney ?

Mr. WEBSTER objects to the question

as being irrelevant.

The Managers prayed the judgment «f the

Court. The yeas and nays were taken as

follows, viz :

Yeas—Mess. Bourne, Thomas, Ruggles,

Clark, Moseley, Whittemore, Sullivan, Big-

elow, Allen, Reynolds, Tufts, Dvvight, Par-

ker, Lyman, Gardner, Hyde, Hunnewell,

Pickman, Bartlett, Welles, Brooks and Var-

num—22.

Nays—Mess. Doolittle, Rantoul and East-

man—3.

So the question was put to the witness.

A. There was no other attorney on the

part of Mrs. Champney. Mr. Peabody was

an agent appointed by Judge Prescott for

the other party.

Mr. HOAR reads the deed of quitclaim

from Francis Champney and wife to Benja-

min Champney, dated Jan. 2, 1806, and the

deed from Benjamin Champney to Loring,

dated Jan. 6, 1806. He stated that the lease

•f the life estate to benjamin Champney
was dated Aug. IB, 1801. He produced al-

so a paper written by the Hon. Timothy Big-

elow, signed by Mary Trowbridge, with a

blank left for the signatures of the other par-

ties. It was a request to the Judge of Pro-

bate to settle the whole estate on Mary
Trowbridge, if he should think proper.

Witness identified the papei, and said he

thought it best, seeing that paper, to settle

by deed instead.

Mr. HOAR repeated that the commis-

sion of the Respondent as Judge of Probate

was dated Feb. 1, 1805, and that the oaths

were administered to him on the 19th.

Mr. HOAR. We shall next introduce

evidence that applies perhaps more particu-

larly to the 7th article, but which has a

bearing on most of the others, in which he

performed special services and received fees

for them, to show that it has been the con-

stant practice of the Respondent, where it

could be done without great inoonvenience

to the parties, to send them to some other

person to have their papers put into form,

and that ho has avoided as much as possible

preparing them himself.

LOAMMI BALDWIN sworn.

IVitness stated that while he kept an at-

torney's office in Cambridge, from 1808 to

ISM, he became a good deal acquainted with

the practice of the probate courts, and often

conversed with Judge Prescott concerning

it. He mentioned Ihat great delays were
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occasioned by the suitors coming quite un
prepared with their necessary papers, and

[

with accounts very informally stated. I hap-

pened to have an office in the same bwilding

where the probate courts were usually hold-

en ; and the judge asked me if it would be

agreeable to me to attend to that business,

and occasionally prepare, or correct the pa-

pers of suitors in his court ; which I agreed

to do.

Mr. BUTTON objects to this evidence of
general practice, and thinks the testimony

ought to be confined to particular cases.

Witness. I cannot now recollect individ-

ual cases. But a great many persons appli-

ed to ms by the direction of the judge, so

that I used to make a point of keeping at my
office on probate days.

Q. by Mr. HOAR. What kind of bu-
siness were you accustomed to do for them .-'

A. I used to take blanks from the pro-

bate office, and fill them up as they were
wanted. In a number of instances I made
out complete sets of administration papers.

I used frequently to prepare their bonds, leav-

ing blanks for the names of the sureties, to

be afterwards filled up by the judge ; and
sometimes the judge told me beforehand
who they were to be. When the papers were
all propeily prepared, I used to go into

court with the parties, and present them to

thejudge. This tended to p.vomote the des-

patch of busiaess, and enabled the parties

to get away sooner from attendance on the

court.

Q. Did you also semetimes correct ac-

counts ?

A. I did ; and often had to re-state an ac-

count entirely, which had been informally

made.
Q. Did the parties come of their own ac-

cord ? or were they sent to you ?

A. They often came of their own ac-

cord, in order to get their business through
sooner ; and were often sent by the judge for

the samepui^ose.

Q. Was the correcting these accounts a

tedious business ?

A. It often occupie<l several hours. When
the accounts were long it sometimes took me
half a day, or m«re, te examine and arrange
the vouchers and make out the account
accordingly.

Q. Have you ever known the judge your-
self to send parties to a lawyer to get this

business done ?

A. I often heard liim tell suitors that he
could not delay the regular business of the

court to put their jiapers and accounts in pro-
per form ; that if they wanted to get their

business done they had better apply to me,
or some other lawyer to put them right. The
judge very often came into ray office him-
self with these infoinm! papers, and desired

me to put them in order ; which I used to

do. And I generally found suitors very wil-

ling to pay my fee for the sake of getting

their business over so much sooner.

Cross examined.

Q. by Mr. SHAW. What was the ob-

ject of referring suitors to you ?

A. It was merely to expedite business ;

the suitors always preferred paying a small

charge of two or three dollars, to waiting till

the register could attend to their papers him-
self.

Q. Was any difference made in the sums
paid to the judge, or register, when you pre-

pared the papers ?

A. I never understood that ther» was any
difference in the probate fees on that ac-

count.

Q. by Mr. HOAR. Was the register

rather slow in doing business .''

A. The register at that time was Judge
Winthrop, who was very old and infirm^—

had a very methodical set way of doing bu-

siness—ia which he did not choose to be dis-

turbed.

Q. Was it thought therefore to be a sav-

ing of expense and trouble to get the busi-

ness done by others .'

A. I thought there was j and sultcns

seemed to be well satisfied with the arraags-

ment, and paid the additional charge cheer-

fully.

Q. by the Court. Do you know wheth-

er the judge took any less fees in those

cases where you prepared the papers, than

when they were prepared in court by him-

self, or the register ?

A. I do not know.
Mr. WEBSTER. There is no pretence,

may it please the court, that any less fees

were takea when the blanks were filled

out of the probate office. The object of this

testimony is to show, that in a great many-

cases it was necessary that s,ome person who
understood the business should be employed
about these papers; that it required consid-

erable labour to prepare them ; that this was
frequently done out of the office, and paid

for ; and that sonaetimes it was done by the

judge himself, for which he took the usual

fees.

Q. by the Comt. What were the pa-

pers you prepared in applications for ad-

ministration ?

A, The petition, letter of administration,

bond, notice', warrant of appraisal, and de-

cree. I used to take blanks for all these pa-

pers occasionally from the register, and keep

them in my office, to be filled up when call-

ed for.

PRESIDENT. The blanks were always

furnished from the proba(«e office, were they ?

A. Yes.

Mr. HOAR. With the consent of the

honourable Managers, who have had tiie pa-

pers under their inspection, we now offer to
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the court three complete sets of papers, an-

alagoLis to those in the case, with fictitious

names, prepared by Mr. Fiske. [The pa-

pers were laid upon the clerk's table.]

Q. by the Comt. Did you charge

fees to the paity for preparing letters of ad-

ministration, bond, order of notice, and de-

cree ?

A. I used (o fill up all the papers, and

charge a fee of two or three dolUars for the

whole. When accounts were to be stated I

charged more—according to the time
;
gen-

erally about five dollars—or in troublesome

CtlSGS t611>

Q. by Mr. PEABODY. Did the suit-

ors generally come prepared with their pa-

pers, or not ?

A. There were a number of gentlemen

in different parts of the county, who were ac-

customed to attend to this business, and pre-

pare the papers beforfhand for suitors. But
they very often came without any prepara-

tion.

Q. Were the fees you charged allowed

in their accounts.

A Yes.

Q. D^id you ever bear any expressions of

dissatisfaction about it ?

A. No—I never heard any oth,er than

expressions of satisfacti' n.

Q. by the Court. Was the fee paid

to you by the suitors, or e Respondent ?

A. By the suitors in ery instance.

Q. by Mr. GRAY. ou say you some-
, times filled up the blanks entirely, did you ?

A. I did ;—sometimes left blanks for the

names to be inserted ; and at other times
when I happened to know the parties I filled

them up entirely.

Q. Were theaceountsbrought you some-
times correct ?

A. They were often right except as to

mere form, and then I merely filled up the

blank forms. Those suitors who had experi-

ence in probate business, brought their ac-

counts pretty correct ; but most of them
were very irregular.

Mr. WEBisTER. Will you state the ob-

ject of the application to you to prepare

these formal papers ?

A. The object I believe was merely that

the party might get his business despatched
ihe sooner, and go home. At least this was
the case with the mere formal papers. But
when accounts were to be settled, it was
also an object to have them correctly stated

;

and tliis vi'as a pretty troublesome business,

for which I used to charge five or ten dollars.

O. by Mr. GRAY. But you took fees

even for the mere formal papers, did you ?

A. I did.

JOSIAH ADAMS sworn.
''

Wilntss stated, that he was a lav/yer, and
liad kept an office several years in Frafniiig-

ham ; that piobate courts were hi Iden there

twice a year. That he had had considera-

ble connexion with probate business for tha

same reasons as had been stated by Mr.
Baldwin. That he had formerly lived in

Concord ,• but opened an office in Framing-
ham in 1<]07. That the Respondent's prac-

tice, in relation to administration papers and
informal accounts, had been uniformly in re-

gard to him as stated by Mr. B. That the

judge had always, as far as he knew, avoided

doing this kind of business himself, and had
preferred sending suitors to him. That he
had sometimes had accounts wliich it took

him two or three days to state.

Cross examined.

Q. by Mr. LELAND. When are the

probate courts holden in Framingham ?

A. Twice a year ; in June and Septem-
ber.

Q. Does the judge still continue the

practice of sending suitors to you to have

their papers prepared ?

A. Not for the preparation of the mere
formal papers. Since Mr. Fiske has been

register they have been made out in the of-

fice as fast as they were wanted.

Q. by Mr. SHAW. Were these appli-

cations made to you chiefly when the Res-

pondent was much pressed with business ?

A. ' Generally.

Q. How long do the terms centinue ?

A. Usually three or four days ; some-

times as much as five or six.

NATHAN ADAMS sworn.

Witness states, that he lives at Medford
;

that as long ago as 1805 he began to attend

the probate courts there, and had since attend-

ed constantly : that he frequently prepared

papers for suitors, and did such other servi-

ces as other witnesses had stated. That the

judge frequently referred suitors to him, and
to other persons for that business. That he
was not a lawyer ; but that he had an ad-

ministration to attend to liimself in 1805, by
which he had got some insi^-ht into the busi-

ness ; that the judge had frequently given

him instructions gratis, and that he had seen

hina do it to others, both in court and out.

That he had settled many estates, and had

attended to probate business for others regu-

larly since he first settled one in 1S05.

No cross examination.

ABNER BARTLETT called.

Witness said that he recollected frequent-

ly seeing the judge refer suitors in his court

to gentlemen of the bar, fin' the purpose of

facilitating business. That application had

been frequently made to him for the pre-

paring of probate papers, both at Medford,

and at Woburn, where he had formerly lived.

That he left Woburn in 1807.

No cross examination.

NATHAN BARRETT sworn.

Witness Ywes at Concord, and agrees en-

tirely with the testimony of former witnesses

as to the judge's practice.
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No cross examinati on.

The Managers said they would concede

all that witnesses could testify, as to the gen-

eral practice of the Respondent in this re-

spect.

Mr. HOAR then offered to read the depo-

sition of JVathan Grout, in evidence on the

12th article.

Mr. KING said, that it was taken ex-parte,

but the Managers had no objection to its be-

ing read.

Mr. HOAR replied, that the Managers

had seasonable notice of the taking of the

deposition; that the interrogatories proposed

by the counsel for the Respondent, had been

submitted in writing to the inspection of the

Managers, and that tliey had been reqaested

to add interrogatories of their own.

Mr. HOAR then read the deposition as

follows.

Com7nomcealth of Massachusetts.

Senate of the Commonwealth, sitting as a

high court of impeachment, in the matter of

the articles of impeachment, presented by

the House of Representatives vs. James
Prescott, Judge of Probate for the county of

Middlesex.
Interrogatories proposed to be submitted on

behalf of the Respondent, to NATHAN
GROUT of Sherburne, a witness to be pro-

duced and sworn to testify in this cause.

1. Did you and Alpheus Ware, or either of

you, apply to James Prescott, Esq. for advice

relative to the property ofJotham Breck, the

ward of said Ware, at Framingham, in June
1815? If so, please fuily to state the circum-

stances and manner of such application ?

£. Was there at that time any controversy

between said Ware and yourself, relative to

the account of said Ware's proceedings in his

guardianship ?

3. Did said Prescott offer his advice to

you or said Ware, or propose to give you, or

either of you, any directions respecting the

affairs of said Breck, before said Prescott

was applied to by yon for advice ?

, 4. Please to state all other itiatters and

facts with'n your knowledge relative to the

above entitled case ; and particularly all the

circumstances that transpired, and all the

conversation that was had at said time be-

tween you and said Ware and said Prescott

or any of you.

AUGUSTUS PEABODY,
In behalf of the Attornies of the Respondent.

Boston, Jpril 9, 1S2].

Lemuel Shaw, Esq.and»tliers, Manageis ol die

Imppaclnneiit against James frescott, Judge of
Probate

;

Gentlemen,
Mr Grout being infirm and prebably unable

personally to attend at the U-ial, it is proposed, on
behalf of the Respondent, to take his deposition.
For that purpose >.ve send you the foregoing intei-

rogatnries, which we propose to submit to iV'lr.

Grout, and request you to add cross intrrrogato-
ries—which we will submit witli these. We will

have the answers taken by any discreet magis-
trate in the vicinity, whom you will name. We
request you to jom in taking this deposition—and
at the same time notify you, that if you do not, we
shall be obliged to take it ex parte.
You can if you please join in taking the depoai-

tion, saving all exceptions you may see fit te take
to using it before the Senate.

AUGUSTUS PEABODY,
In behalf of the Attomies of the Eespondent.

I, NATHAN GROUT, of Sherburne'
testify and say, that in the year 1815, I was
one of the overseers of the poor of the town
of Sherburne, and some time in the month
of June in that year, I attended, with the

other members of the board of overseers to

the examination of the account of Alpheus
Ware, as guardian of Jotham Breck, a per-

son non compos mentis ; the account was
examined at Sherburne, and we signified our

consent to its allowance, by a certificate

written on the account which we subscribed.

I did not go to the Probate Court in Fra-
mingham, in June in that year, to attend to

that account. I had other business in the

Probate Court, which induced me to go
there. There was no controversy between
said Ware and myself relative to that ac-

count, nor on any other subject at that court.

I had however some consultation with said

Ware, on the last day of the sitting of the

court, relative to two notes of hand, which
said Ware held against two men by the name
of Bridges, payable to said Breck. The
judge was silting at the table, where he had
been doing the probate business ; he was a-

bout closing the session, and most of the

people, I believe all but Ware and myself,

had withdrawn. After Ware and myself

had conversed some time, being not more
than six feet from the judge, I turned to tli«

judge, as he was sitting at the table, and,
supposing we were conversing on a subject

in which it was the duty of the Judge of

Probate to direct, I began to state to him
the circumstances relative to said notes. I

had not proceeded far, when Ware inter-

rupted me, and went on to state to the judge ,

the particular circumstances of said notes.

The substance of our statement was, that the

notes were given for a farm, which said

Breck had sold to the Bridges—and as his

wife unexpectedly refused to release herclaim

of dower, the notes were given, to be paid

whenevej- she should relinquish her dower,

interest to be paid in the mean time. Our
object was to obtain the principal of the

Bridges, who were willing to pay if they

could be indemnified, and we wished to be

advised of means, in which such indemnifi-

eation could be given. After hearing our

statement, and considering the subject a few

minutes, the judge advised us to put an arti-

cle in tlie warrant for our next town meet-

ing, and have the Treasurer empowered, in

behalfof thetown,to indemnify the Bridges,
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by bond ' gainst the claim of dower. This

advice was followed, and one of said notes

has, as I have since been informed, been

principally paid. The judge then told me,

he must have five dollars for his advise. I

refused to pay him, saying I supposed he had

done no more than his duty as Judge of Pro-

bate, and if I paid him, it might be from my
own pocket, as the other members of the

board of overseers might refuse to pay me.

The account of Ware abovementioned lay

on the table before him ; the judge said his

fees on that account amounted to but forty

cents, and he ought to be paid for his advice,

and asked if I was willing that Ware should

pay him and have it allowed in the account.

I told him I considered it his duty as judge,

and that I was not willins. He appeared to

be much dissatisfied, and said he should re-

member me so as not to be taken in again.

I went very soon from the hall, and the Judge

follewed me down the siairs, leaving Ware
behind, as I supposed. He again claimed

the money, and after some little conversa-

tion, I told him, to prevent difficulty, I would

pay him three dollars; but he said he should

not take less than the sum he had claimed.

Question by Alpheus Ware. Do you

not remember that I had also a note

signed by myself and payable to said Breck,

which was in the same situation as the notes

against the Bridges, and which were includ-

ed in the subject on which we asked advice ?

Answer. I recollect that you were indebt-

ed to the estate of Breck, but do not recol-

lect the particulars.

NATHAN GROUT.

Commonwealth of Massachusetts.
MIDDLESEX, ss.

On the fourteenth day of April in the year of our
Lord eighteen luuidred and twenty one, the afore-

said deponent was examined and cautioned, and
sworn agreeable to law to the deposition aforesaid
by him subscribed, taken at the request of James
Prescott, Esq Judge of Probate for the county of
Middlesex, and to be used on his trial before the
Senate of said Commonwealth, which will be sit-

ting as a Court of Impeachment in the Sanate
Chamber, on the eighteenth day of April instant,

on the articles of Impeachment presented against
him by the House of Representatives ; and the
Managers on the part of the House of Represen-
tatives were not notified and did not attend. And
the said deponent bein^ so sick and infirm as to

be unable to travel *nd attend at the trial, is the
cause of taking this deposition,—And 1 further
certify that said Alpheus Ware did attend and was
permitted to put any interrogatories he thought fit.

CALVIN SANGER,
Justice of the Peace.

ROYAL M'INTOSH sworn.
Mr. HOAR. Our object, may it please

the Court, in bringing forward this witness,

i» of an unpleasant character. We are ex-
tremely sorry to be obliged te call in ques-
tion the veracity of any witness who has ap-
peared upon the stand. But in this instance
we esteem it necessary, to de away some of

the colouring, which has been s;iven to this

article by the testimony of Mr. Ware. We
mean to show by this witness, that a person-
al misunderstanding existed between the
Respondent and Ware, attended with vio-
lent animosity on t>ae part of the latter. It
will appear by the witness, that Ware had
formerly employed th^ Respondent as coun-
sel, and that the Respondent had be6n oblig-
ed to sue for his fees. He had taken out an
execution against him. The witness after

this met Ware in Boston, who employed
him to carry a sum of money to the Respon-
dent to stop the execution. A $2.0 bill

which was thus carried turned out to be
counterfeit, and was returned upon Ware's
hands ; at which Ware was angry and a
quarrel arose.

Mr. BUTTON. If the witness is called

to testify to a general misunderstanding, be
it so ; that is proper evidence ; but I object t»
the introduction of all these particulars, as
wholly irrelevant to the case.

Q. by Mr. HOAR. Do you know of aliy

animosity on the part of Ware to the Re-
spondent ?

A. I have heard Ware express a great
deal of anger against hitn frequently. I do
not recollect in particular the words that he
used, except that I have heard hira say he
would try and get him indicted.

Q. Did yon carry money to the Respon-
dent at the request of Ware .''

Mr. SHAW. We object to that question.

Mr. HOAR. May it please your Honors,
our object is simply to show the occasion of
the quarrel. We do not wish to prove that
the bill was counterfeit ; we will admit, if

the Hon. Managers please, that it was a per-
fectly good bill, and that the Respondent was
under a mistake. But we wish the Court to

be made acquainted with the violence of
Ware's animosity, and the slightness of the
occasion.

Mr. SHAW. We have no objection to

any question as to Ware's general veracity,

or to general evidence against his credibility

in this particular case ; but we do object
to the introduction of particular facts,

which we have never heard of, and which-
we have no means to meet. Such testi-

mony would not be admissible, according to

the general rules of evidence, in a court of
law,

PRESIDENT. The question is—Did
you carry money to the Respondent at the
request of Ware ? Shall this question Jbe put
to the witness ?

It was decided by yeas and nays as fol-

lows :

Yea—Mr. Bourne— 1.

Nays—Messrs. Thomas, Ruggles, Clark,

inc.- 24.

Q, by Mr, SHAW. Did you ever hear

Ware use threatening language against the
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Respondent ? If >oii did, state what it was.

A. I heaid liim say that he could prove

that the Respondent had that bill by him a-

bove a year, and tried to pass it ; for which

he calculated to get him indicted.

Q. by Mr. HOAR. Z>id he mean the

same bill which you cafiied to the Respon-
dent from Wafb ?

A. I have no doubt it was.

/ PRESIDENT. The opinion of the

Court cannot be mistaken on this point,

though the reasons of its decisions are not

assigned. We have no objection to the ad-

mission of evidence as to the general hostili-

ty of Ware, but this particular transaction

must not be inquired into.

Mr. HOAR. I believe the fact was drawn
out by the gentleman on die other side.

Mr. SHAW. The witness misunderstood

our question then ; it was as to the general

threats, and not as to any particular con-

versation.

Mr. HOAR. State any language which
you have heard Ware use at any time im-
porting dislike, or anger, towards the Res-
pondent.

Witness. I heard him say he thought he
should be able to get Prescott indicted.

Q. Did he say this angrily ?

A. Yes, he seemed to be angry.

Q. Have you frequently heard iiim talk

so?
A. No, only this time.

Q. by Mr. DUTTON. When was this

time ?

A. I believe it was the 2d of this month.
Mr. HOAR. If the Managers mean to

ask when this animosity commenced, I would
inquire of the witness, whether he has not at

any former time heard him make use of aagry
expressions ?

A. I have heard him use threatnings and
hard words against the Respondent at other

times.

Q. by Mr. WEBSTER. What language

did he use? What did he say he would do
with him.^

A. I can't recollect the exact words, but

he seemed to be angry about the judge's hav-

ing sued him.

Q. When did you first hear him hold

ihis language ?

A. It was about a year ago that the first

of these conversations took place—and twice

since that I have heard him talk about it

;

once in July or August last and then again

in this present month.

Q,. And what did you hear him say was
the cause of this anger?

A. It came from his having been sued by
the judge.

Q. by Mr. HOAR. Was there any oth-

er cause ?

Mr. DUTTON. We object to that ques-

tion. You are not to go into the cause of

the anger. We have nothing to do with
that.

PRESIDENT. Both parties seem to
agree as to what the rules of law are, and
both seem to be trying to get over them. If
you both vvaive the law, it is very well,

Mr. HOAR. May we not be permitted
to show the cause of Ware's animosity a-
gainst the Respondent ?

PRESIDENT. The line is very clear.

Any general hostility may be shown, but not
the particular facts from which it was deriv-
ed.

Mr. HOAR. We shall take the direction
of your honour, without putting thelionour-
able court to the trouble of a vote.

Cross examined.

Q. by Mr. LELAND. When was the
first time you heard him talk about indicting

the Respondent ?

A. The second of this present month.

Q. by Mr. DUTTON. How long have
you known Ware ?

A. Five or six years.

Q. Where do you live ?

\
A. I live in Sherburne.

Q. Does Ware hold the office of Colonti
in the militia of that place ?

Mr. WEBSTER. That smely is not a
pertinent question.

Mr. DUTTOxN. What is his general re-

putation for veracity ?

Mr. WEBSTER, No sir, I must object

to these questions.

Mr. DUTTON. Then I must insist it is a
question I have a right to ask.

PRESIDENT. What was the question'

put ?

Mr. WEBSTER. The Hon. Manager
asksj sir, if Ware was a Colonel in the mi-
litia.

Mr. DUTTON. I wished to inquire i^ito

Ware's general reputation ; but I withdraw
the question.

Mr. Fiske was called.

Q. by Mr. HOAR. Is (his [showing
a paper] the statement of the regular fees,

according with the original papers in La-
ki»'s case ?

A. It is, as far as the papers appearing in

the case justify. The whole amount is 1^24,

67; which includes the following items—the

petition for administration, decree, bond, let-

ter of administration, order of notice, war-
rant of appraisal, oath, triplicate notices

;

for these the charge is ^3,60 ; ^1,65 for the

judge, and ;^1,95 for the register. Then there

is the affidavit of notice given, petition to

sell personal estate, decree thereon, warrant

to the administrator to sell personal estate,

blank account for sales made, the inventory,

say seven pages, the record and copy there-

of ; then there is the list of debts, allowance

tiiereof, petition for leave to sell real estate,

the judge's certificate thereon, bond to appro-



TRIAL OF JUDGE PRESCOTT. 69

priate proceeds, oatli, certificate of oath, affi-

davit of notice, account of sales of personal

estate, decree thereon, administrator's ac-

count, say ten pages, certificate of balance,

decree of distribution, copy and recording.

PRESIDENT. Do you mention in your

statement the fees provided for by law or by

practice, or both ?

Mr. HOAR. Both, your honour.

PRESIDENT. Please to state then how

it is with each item.

MR. HOAR. That is the difficulty—to

find out what is provided for.

Mr. WEBSTER. We know not, may it

please your honour, how that fact is to be

proves! by a witness. And thus we are con-

stantly embarrassed. The hnn. Managers do

not choose to state what the law is ; and wit-

nesses cannot prove the law. The Respon-

dent knows not from the honourable Mana-

gers of what he is accused ; nor from the

Hon. Court by what law he is to be tried.

The fees which are exhibited in this state-

ment are made up in part from the statute

and in part from the usage, which if not

conformable, is at least not contradicto-

ry to the statute. We have endeavoured to

shov/ such a usage in other counties than the

county of Middlesex ; and we have not been

permitted to do it. When this species of

court was first established in this country, it

was a prerogative court. The judge of pro-

bate was a surrogate:—He derived his au-

thoiity from the Ordinary. AH tiie functions

of the court— all its habits and modes of

procedure were drawn directly from the ec-

clesiastical courts at home. Long before the

existence of any fee-bill, fees were i alien for

duties in that court, precisely as they were

in the English ecclesiastical courts from which

it was derived. Such we supposed to have

been the usage. Such had always been the

usage. And that we supposed to have been

continued down to the present time. This

goes to make out the legal right of the Res-

pontlent to take fees for services not enume-

rated in the fee-bill. We mean to show,

therefore this ancient anage which has exist-

ed from time immeniorial, as bearing direct-

ly on the charge of wilfulness and corruption

against the Respondent. We believed this

to be a case depending wholly upon usage.

On this very statute now in question—this

very fee bill—the supreme judicial court in

this very state have decided that evidence of

usage is admissible. • We are entirely at a

loss to know what the honourable court con-

sider the question in this case. We wish to

follow any indication of opinion that the

court shall please to make. If the court will

intimate an opinion that the taking of any

jnonev for any service not authorized by the

statute was illegal, then we give up the case.

The Respondent stood convicted eight and

forty hours ago. But if on the contrary, the

9

court are of opinion, that he cannot be con-

victed but on a broken law, then we call up-

on the honourable Managers to point out that

law. If there has been a breach of the

law, let it be shown. But if the usiige of the

Respondent, in common only with all tlie

other judges of probate that ever exiiled, be

allowable"^ if it be not forbidden by any law,

then you cannot condemn him ; and we are

at a loss to conjectuie upon what possible

ground the late silent decision ef this hon-

ourable court was founded.

PRESIDENT. It was the intention of

the court to intimate to the Managers that

they must at sometime show us what is the

law in regard to probate fees.

Mr. WEBSTER. We feel somewhat

relieved, sir, by that intimation of the court

;

and we apprehend this will be a leading case

on the subject.

Mr. HOAR then read over the list of pa-

pers in Lakin's case, with Mr. Fiske's state-,

ment of the usual fees ; and remarked that

the amount of ^M,67 was exclusive of the

fees paid to the court of common pleas for

the license to sell tiie veal estate, and exclu-

sive of either of tt,e guardianship cases. It

will be found that tlie whole sum received

by the Respondent, including the $8,75 wliich

he paid iTito the common pleas, was not $56,

birt 1(35,24 ; when according to Mr. Fiske's

calculation, supposing he has all the data, it

should have been |33,42.

In relation to the I4ih article Mr. Hoar

read a certificate from Abraham Bigelow,

Clerk of the Court of Common Pleas in the

county of Middlesex, that at Concord, on

the 2nd Tuesday of September, 1816, an

action was enteied by Samuel Hopkins vs.

John Walker and others, and that James
Prescott appeared as attorney for the defen-

dants ; that the action was continued tw o

terms, when the death of John Walker, one

of the defendants, was suggested on the rec-

ord, and the action was continued again,

and abated at the next term. This Mr. H.

said was the casp,respectiHS the entry ofwhich

the witness doubted.

Mr. Fiske was called again.

Q. by Mr. FAY. I would ask what part

of the charge in Lakin's case goes to the

judge, and what part to the register, in eacli

item ?

Witness. For the admiuistratioa charge

of,'f3,60, I have already stated that 51,0.''

]

goes to the judge, and gl,95 to the register.

Tins ;g3,60 is the whole charge for all the

piipers of administration ; but I cannot state

the particular items of which it is composed.

The most of the papers are not provided for

in the fee-bill. When I came into the office

of register, I found such a charge usual, and

I follow«d the usage, but I never could as-

certain what part of the sura went to each

iteJli^



TRIAL OF JUDGE PRESCOTT.10

PRESIDENT. The Court do not wish

to interfere with the arrangements of the

Hon. Managers; they may choose their own
hour ; but the Court have expected that they

would present some view of the law, and the

defence manifestly labours under embarrass-

ment on account of the law's not being stat-

ed on the part of the Commonwealth.
Mr. LELAND. May it please the Hon.

Court, it has always been our intention lo

state the law on which we rely. We thought
it improper however to do so until all the

facts were in the case. If the counsel for

the Respondent have gone through then" ev-

idence, we will proceed.

Mr. WEBSTER. We can neither tell

what our evidence is, er ougiit to be, until

we know what course the Hon. Gentlemen
mean to take in regard to tiie law.

Mr. LELAND. We mean to stand first

on constitutional ground—on the simple text

of the constJuition, which empowers this

Hon. Court to try the officers of this Coni-
monwealth for misconduct and maladminis-
tration in tlien- several offices. We charge
the Respondent with misconduct and malad-
ministration. We prove certain faets ; and
we say that these facts make out the miscon-
duct and mahulministration alleged. In ad-
verting to tUese facts, with relation to the le-

gal crime contained in them, the mind is

naturally brought to view the subject in a

double aspect ; first with regard to the legal-

ity of the Court, and secondly with regard to

the amount of fees. The subject of the fees

may again be distinguished into those takeitr

by the Respondent for probate services, and
those taken by him as counsel. As to that

part of the subject which relates to probate
fee?, we stand upon the fee-bill ; believing
tliat the legislature intended to provide for

all necessary services such ccmpensatibn as

was thought proper. Here is a duty provid-
ed, and a fee fixed by statute. We insist

tltnt no other &r greater fee can be taken.
We do not n>ean to say that if there be a

usage in the county of Middlesex, a usage
wliicli existed prior to the Respondent's
coning into office, and into which the Res«-

' pondent has incautiously slipped, that that

may not take something from his criminali-
- tj. But if there be such a usage, it is for

him to show it. It is enough for us to say
the fee-bill is our law ; and we give the Hon^,

-• f-'entletnen notice, that we shall adhere to it.

It is enough for us to show, that the fee-bill

lias been violated. If the Respondent en-
deavours to justify himself under a usage,
t.^e Court must decide how far that excuses
the transfirression.

Mr. WEBSTER. The learned Manager
lias been extremely fair—extremely candid
in his exposition oi' the law ; as we expected
he would be. We exceedingly regret that
this exposition was not made at an earlier

period. It gives us an entire new view of
the Respondent's case. The learned Mana-
ger stands on the law ;—of course ;

—'ive pra-

sumed so. He tells us it is enough for him to

show a broken law ; and if the Respondent
can show a justification, it is for him to do
so. Though there may have been a breach

of the law, yet if there have been an ancient

usage, into which the Respondent may have
inadvertently slipped, he may show it. So
we thought. So we have endeavoured to

prove. It wa- with this view that we under-

took yesterday to prove the usage of this
'

county ; and of other counties. This was the

only course for ns. We could not justify

the Respondent by his own usage in other

cases. We should have niet with a severe

rebuke from tire Hon. Managers if we had
undertaken to do so. We could not prove

the pre-existing usage of the county of Mid-
dlesex. The Respondent's predecessor in

office is dead. The highly respectable and
venerable man who was his register, is now
an ancient man, stricken with the infirmities

of age, his mind decayed and broken; we
could not call him to establish the ancient

usage of that county. Weknotv of no othes

person whom we could call to testify on that

point. We were therefore obliged to show
the present usage of other ceunties. We
thought it more reasonable, we thought it

would bo more satisfactory to the Hon. Man-
agers, to show the usage of any other county,,

and of all the other ccw,tnties in the Common-
wealth, than to show the usage of the Res-
pondent's own coun;y— a usage which might
liave been said to have grown up under bis

own administration. In the case which was
cited by one of my learned associates, the

usage of a particular county was permitted

to be shown. ^S fortiori we thought we
might be permitted to show the usage of
the whole ^ tafe. The particular usage to

which I vefer, is that of taking fees for

services not provided for in the statute.

Now that this exposition of the law has been

given, now that the Hon. Managf rs have
stated the grounds on which they mean to

proceed, I wish to know if there is not an

entire new field open to our inquiry ; and
whether the opinion of this Couit ought not

again lo he taken on the admissibility of our

evidence. With the leave of tiie Hon. Court,,

the Respondent's counsel will retiie for a

IJew moments, for the purpose of ccnsultatiori

on the course now to be pujsiied.

Leave was granted, and the Respondent
retired with his counsel for about twenty

minutes.

On their return M* WEBSTER said,

that they were all of opinion that the ground

taken by the Hen. Managers presented a

new case for the introductjo?-; of evidence.

He wished tfttake the Cipinion of the Court,

.under this (ipenii;g, whelf.ej it was not com-
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petent for the Responient to show what the

general usage had been before and since he

came into office, as to the taking of fees for

services not mentioned in the fee-bill ; and

secondly, if the decision of yesterday should

be construed to have shut out all inquiry in-

to tha amount of fees taken for particular

sej-vices in other counties, whether the Res-

pondent may not be permitted to show the

practice of other counties in regard to the

issuing of papers not mentioned in the fee-

bill. He added, that die counsel for the Re-

spondent had no wish to go into any argu-

ment on these motions, unless specially re-

quired to do so.

The President directed the counsel for

(he Respondent to reduce these motions to

writing,

Mr. HOAR said that while his colleague

was reducing the Respondent's motions to

writing, he would take that opportunity to

introduce some further evidence on the 8th

article. He had considered that article to

have been put out of the case by the Hon.
Managers, but he now understood it was oth-

erwise.

Josiah Crosby called.

Q. by Mr. HOAR. Did you ever pay
Judge Prescott any thing as counsel?

A. I never employed him as counsel. I

paid him $3,—what for, I cannot exactly say.

But it was added by the judge to tlie foot of

ray account as " for assistance."

Q. by Mr. FAY. He demanded it ofyou?

A. I do not know. I paid it to him. It

was added to my account.

The counsel for the Respondent read tlie

motions when put into writing, as follows, viz:

1. " And now tlie counsel far the Respondent
move, that, in order lo rebut the charge of wilful

and corrupt misconduct, they reiay be permitted to

prove, that, at tlie time of the Respondent's ap-

porntnient to office, there did exist, and continunl-

ly since has existed, in the probate offices of the

several counties in tliis Common wenlih, a practice,

according to which, in cases of application for ad-
ministration, certain official papers are prepared
and executed, and cjertain oiScia! acts done and
performed, which are not particularly enumerated
iQ the statute cal'ed th? fee-l)iil, and fees paid
therefor, aijd to sliow the usual amount of sucli

fees."

2. " And now the counsel for the Respondent
move, that, in order to rebut the charge of wilful

and corrupt misconduct, (hey may be penniiled to

prove, that at the lime of the Respondent's ap-
pointment to office, there did exist, an<l continual-

y since has existed in the probate offices oftiie
Rever<\l counties of this Commonwealth, a practice,

according to whicli, in case? of application for ad-
ministration, certain official papers are prepared
and executed, and rerlain official acts done and
performed, which are not particularly enumerated
in the statute of the Commonwealth, commonly
called tlie fee-bill."

Mr. SHAW, Mr. President, the propo-
sitions mw offered by the learned counsel

for the Respondent, seem to be a renewal of
the morion which tliis Hon. Court yesterday
decided ould not be maintained^ We

fv

hold, and must hold, that the usage of

other counties d«es not make the Respond-

ent's conduct legal, and that evidence of

such usage is not admissible ; and I cannot

but express surprise at the repeated efforts

of the Respondent's counsel to introducs this

evidence. We feel sorry for the suggestion

which has fallen from the President, that ths

course pursued by the Managers, in the con-

duct of the impeachment, has not been sucii

as was expected by the Hon. Court. Vfe
were under the direction of the Court ; we
had no (disposition to withhold our grounds.

We had supposed it to be the most conven-

ient way shortly to introduce the prosecution

by a general opening—to get in the evidence

in support of the articles, and in the defence,

and then to state our general views of the

law.

Th« evidence now proposed to be introduc-

ed by the Respondent's counsel, we consider

as inadmissible for several reasons. We con-

sider the fee-bill to be the regular standard

by which all officers, and especially judicial

officers are tci be governed. Where that sta-

tute gives such a sum to the judge for grant-

ing letters of administration, it is the only

fee he can take. One of the grounds ou

which the learned counsel attempt to sup-

port their motions, is, that where there ara

certain services necessary, which are not

provided for by the statute, tiie judge may
lawfully take a reasonable compensation for

performing them. But there is another view

of the case. If to some services the statute
,

has affixed fees, and for others which are ne-

cessary, no fees are provided, it rnay^ we'll be

supposed that the legislature intended that

these services should be performed wTihout

particular conipeBsation ; and when an office

is created, and certain fees allowed forcertahi

services, that then the aggregate of these

fees is to be the compensation, and the officer

must perform the otlier services, or any new

services, without additional compensation.

But supposing it otherwise, then such fees

only as are usual must be taken, and the

usage must be of that county only in which

they are taken. The whole'argument yes-

tcrt^ay and to day croes on the ground, that

the statute refers "only to the papers mention-

ed in it. Bat we go farther, and show that

the Respondent has in every one of tliese

cases, ciiarged more than, sitting in uis own

county, lie'has usually done ; and we say

that litis departure from his own usage, is a

])roof of a corrupt motive.

There is also aiioilier ground on which v^e

sttpport this proseciilion. I shall confine my
remarks to the first article, although ihey

will apply to some of the others. AH the

fees mentioned in tlip first article, were tak-

en at special courts. If we show these courts'

to be illegal, lakinc; any fees at all isof course

illegal : and more especially taking additionr
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al fees. In lliis view it becomes necessary

to inquire into tlie nature and constitutien of

probate courts. The Respondent professes

profound astonishment, that the legality of

the special courts holden by him has been

questioned. It is my intention to go into the

history of probate courts, in this Common-
wealth, and I may as well cite authorities

now, as at any other stage of the proceed-

ings. We consider the office of the judge
of probate as one of the highest dignity and
importance. It is an office of great respon-

sibility. It requires a higher degree of purity

and integrity than any other court. It is dif-l

ferent from courts of common law. In those]

courts there are parties, attornies, jurors pre-

sent, to watch the judge as well as each oth-

er, and it is impossible for him to act impro-

perly withour publicity. But the judge of

probate exercises a paternal jurisdiction. He
lias the care of the important rights of wi-

dows and orphans, and of those whom the

loss of reason has rendered incapable of
protecting themselves. I do not agree to the

distinction, as to the amicable and conten-

tious jurisdiction of the judge of probate.

There is no such distinctifln. All cases be-

fore him affect different parties, but in almost
every act done ex parte the judge alone re-

presents the absent party. The distinction

between the amicable and contentious juris-

diction was borrowed from the ecclesiastical

courts of Great Britain, and is not applica-

ble here. There tiie jurisdiction between
party and party was usually delegated by the

bishop to persons acquainted with the civil

law. A different person attended to the am-
icable jurisdiction, which embraced things

only of voluntary or spiritual jurisdiction.

[Mr. S. cites 4 Co. Inst. 337. respecting the

court of Audience.]

Mr. WEBSTER. That is not a court for

granting administration on estates.

Mr. SHAW. That is true ; I cited the

passage to illustrate the distinction between
.'iniicable and contentious jurisdiction. In

the laws of this Commonwealth, we find the

attention of our ancestors was very early

turned to the subject of probate courts. In

the year 1639 provision is made, " that tliere

be records kept of all wills, administrations

find inventories," .inc. Charters, 43. By a

law of 1649, the county courts are to exercise

probate jurisdiction. This statute enacts pen-

tilties, if any executor nominated in any will,

shall not, at the next court of the county,

which shall be above tiiirty days :-tfter the

decease of the party, make probate. Stc. or

shall not leave the same to be recorded by
tiie recorder or clerk of titat county court,

occ. ibid. 201. We hold that the presence

of a register, or recorder, or clerk, is neces-

sary to constitute a coint. The verv idea of
a court implies that a record sliould be kept.

1 am not going into the distinction of courts

of record, and courts not of record, but sever-

al statutes both in England an(| here, have
provided that records be kept in qourts of pro-

bate, and pointed out the way ; a register, re-

corder or clerk is essential ; a prt^bate court

cannot exist without one. In 165^ it is pro-

vided that it shall be lawful for any tii^o ma-
gistrates, with the recorder, or clerji of the

county court, vieeting together, Id allow of

any will, 8i.c. grant administration, fee. and
the recorder or clerk shall inform the rest of

the magistrates of the county, at the next

county court, of such will proved, or admin-
istration granted, and shall record the same.

Ibid. 204. In May, 1635, an additional law

provides, that the magistrates of each county

court shall have full power and authority " as

the ordinary in EnglaUsI," to summon execu-

tors to account, fee. x6td 205. To show the

nature of this jurisdiction, here is a direct re-

ference to the ordinary in England. In Oc-
tober of the same year, another law was
passed, with more ample and specific provi-

sions, containing the same clause, "as the or-

dinary in England." ibid. 206. Both the

last laws allow an appeal to the couit of as-

sistants, and a trial by jury in matters of fact.

Such was the state of this court under the

Colony laws, until the charter of William
and Mary. By the charter itself the gover-

nor and council are to exercise probate ju-

risdiction. There are several acts passed soon

after the charter, which recognize the exis-

tence of courts of pjobate. Probably the

Jjusiness was done by a sort of surrogate, but

no doubt ike courts were organized some-
thing as they are now, except that an appeal

was so be made to the governor and cotmcil.

Under our present consiiiution likewise, an

appeal lay to the governor and council, until

the legislature transferred the appellate ju-

risdiction to the supreme court.

With regard to holding probate courts at

fixed times, numerous laws have been passed

on the subject, from 1639 to the present day.

The province huv of 1719, says that tlie

judges of probate " shall have and hold cer-

tain fixed days for the making and publish-

ing (heir orders and decrees," &c. ibid. 427.

This provision was considered to be of so

much importance, that a similar one was in-

serted in the constitution ; Cli. 3.- Jlrt. 4.

—

which is soon after repeated in the statute of

of March 10, 1784. 1 Mass. Laws, 137.

With respect to the necessity of the regis-

ter's being present at probate courts, I would
refer to tlie act for establishing probate courtS;

passed March 12, 1784. 1 Mass. Laws, 15!j.

Tiie second section provides that' there shnK
t)e a suitable person appointed register, who
shall be sworn. &c. "and in case of the death,

sickness, or necessary absence of the ve-

j^ister, it shall and may be lawful for the

judge of probate tn nominate and ap-

point some meet person to officiate as a reg-
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istev, to be ssforn as aforesaid, until the

standing register sliall be able to attend his

duty or till a new one shall be appointed,"

&o. By a subsequent statute, registers of

probate are required to give bonds " for

keeping up seasonably and in good order

the records of the same court." Stat. Feb. 16,

1787. Sec. 2. ibid. S60.

Various statutes have been passed for fix-

ing the times and places for holding probate

courts in the different counties in the Com-
monwealth. The law of Mar. 7, 1806, for

fixing the times for the county of Middlesex,

is referred to by the Respondent in his an-

swer, and he relies for his defence on the

construction, which is to be given to that

part of it, which provides, that when it shall

appear for the general benefit of individuals,

the judge may appoint other times and pla-

ces, fee. by giving public notice thereof or

notifying all concerned. By the statute of

Feb. 24, 1818, the list general acton the

subject of probate courts, the provisio> of the

constitution h re-enacted, that the judges of

probate shall have certain " fixed day " Sic.

This act went into operation from ail after

the 1st July, 1818. It is alleged somewhere
in the Respondent's answer, tiiat the court

of probate is a court always open. B the

constitution and the laws say, that ihese

courts shall be holden at fixed times and
places, or at times fixed by the judge and

made public through the county. It is no
matter whether they are called ieniis, or not;

but they must be fixed times. This last

statute enacts also that " all orders and de-

crees of judges of probate, shall be made in

writing and duly recorded." We consider

the presence of the register or recording of-

ficer essential to constitute the court. The
law consider? it so essential, as to provide

that if he is accidentally absent, the jbdge
may appoint a temporary register. The ne-

cessity of a register is here implied in tlie

strongest manner. It is of the utmost im-
portance to have true and correct records in

the probate office. The whole property of
the community, both real and personal, pass-

es through that ofiice. The register is to

make the record, and it is his duty to know
and see how the business is done. The Re-
spondent says simply that the special courts

were holden for tiie convenience of the par-

lies. Is this sufficient to bring the case with-

in the statute, if no register was present ?

We say that in the case of Tarbell, for in-

stance, there was no court, and if the title to

the real estate sold under the license obtain-

ed by him were to come in question in a

suit at law, we should contend that tliere

was no court and that the sale was void.

On this subject, I will read a passage in

bishop Gibson's Code of Ecclesiastical Law.
One of the canons of 1603 declares;

—

" No Chancellor, &.c. or any other person usins
ecclesiastical jurisdiction whoever, shall speed

any judicial act either or contentious or voluntary

jurisdiction, except he have the ordinary register

of that court, or his lawful deputy ; or if lie or they

will not or cannot be present, then such persons as

by law are allowed in that behalf, to write or speed

the same, under pain of sdspension." Cod. Jur,

Eccles. 996.*

It is not my intention, at present, to com-
ment at large on the danger from the irreg-

ularities of such a practice. It is sufficient

now for us to say, that the proceedings at

the Respondent's office in Groton were not

had at a probate court, that iie had no right

to take any fees there as judge, and tftat in

so doing he is guilty of maladministration in

office.

If there was no court,

fees taken by the Re-

took them as fees of

Mr. WEBSTER,
then there were no
spondent as judge.

Mr. SHAW. He
office.

Mr. WEBSTER. How could he take

office fees if not acting in an official charac-

ter ?

Mr. SHAW. The fees were unlawfully

taken and under color of office. The Re-
spondent professed to act as judge of pro-

bate. He certifies as such. To legalize

the court, it is necessary to show, either )nib-

lic notice, er notice to all concerned. The
statute, after inentionii*g partictilar occa-

sions for holding special courts, goe.? on in

more general terms. We understand that

the statute provides for cases of necessity,

and that the more general words mean some
important emergency ; and we should sup-

pose that no court would be iioldeii under
the statute without notice to the register, and
all parties interested; nay, public notice ; be-

cause there may be parties not known.

—

Suppose while a court is holding in private

at Groton, and a letter of .administration is

granted, a will is filed in the register's office

transferring the property—bow is it to be

known who is interested ? The constitution

and the whole course of the statutes siiow

that fixed times and places are required to

guard against irregularities of this kind.

Now shall proof of usage be gone into, to

show that the fees taken at these irregular

courts were legal ? There is no case of ex-

tortion charged, in which it is not proved

that the Respondent has taken a larger sum,
than he himself has usually taken at the reg-

ular probate courts in his own county. In

the Respondent's answer to the first article,

he states that the S5,58 is two dollars more
than the regular fees of the regular'probate

* "This," the bishop observes in a note, "is ac-

cor ng to the rule of the ancient C'lnon Law: Que-
niam centrafalsam assertioiiem iviquijiidicis, imioceri!;

litigator quandoque non potest veram negalionem pro-

bar ^(^c. sta/uimus ut tarn in Ordinorio Judicio qnam
in Extraordinario, Judex semper ndhibeat aut pnhli-

canj; <^c. personam, &/•€. aut, <^c. qui fideliter universa

Judicii acta conscribant, Ji^. ut si super processu Ju-
dicis flierit suborta con'eiitia, per hoc pcssit verittts

declirari;' fyc.
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court ; and however small the excess may
be, it is evidence of corruption. If there is

any charge for taking the usual fee of the

county, I am not aware of it, and no usage

of other counties can have a direct or indi-

rect tendency to prove the innocence of this

party. The evidence now proposed to be

offered is therefore inadmissible.

Mr. Webster rose to reply, but the court,

on motion of Mr. Varnum, adjourned at 20
iiiinutes past 1, to half past 3 in the after-

noon.
AFTEH.YOOX.

The usual messages between the two

Houses were communicated by Mr. Brooks

on the part of the Senate, and Mr. Wade
on the part of the House of Representatives.

The Court was opened at 25 minutes be-

fore 4 o'clock.

Mr. DUTTON. I wish to make a f&vf

remarks, Mr. President, in relation to the

admission of this evidence, before the learn-

ed counsel for the Respondeat makes his re-

ply to the objections which have been already

urged. The Managers yesterday objected

to the introduction of this testimony, that it

ivas not pertinent—that it was not relevant.

It has been intimated that we have changed
the ground of yesterday. The learned gen-

tlemen have misapprehended us. We have

neither changed, nor surrendered, any part

of the ground we then assumed. We still

maintain all tiie objections we then urged
;

and we think the present motion is liable to

the same objections as the one offered yes-

terday, and that it siiould meet svith the same
result. It was contended yesterday, by

the counsel for the Respondent, that the

point in tiiis case had been decided by the

Supreme Judicial Court, in the case of the

Commonwealth vs. Shed, 1. Mass. Term
Rep. 229. It is there said, " It being agreed

by the counsel on both sides, that the usage

in this county (Middlesex) had been uniform'

in taxing that sum in the fees of officers who
collected executions," the court said, "that as

it respected that part of the sum received by

the defendant, the fact would not evince

a corrupt intention, and therefore would

not brins; his case witJiin the statute,"

8ic. The point was not whether tiiey should

introduce evidence to show the usage ; both

parlies agreed that the "thirty cents" had

been uniformly taken. The court did not

decide that Evidence of the usage should

have been admitted, if the parties hai not

agreed that there was such a usage ; but the

judge charged the jury, that this being ad-

mitted, they miglu consider it as going to

rebut the presumptioa of corruption. The
present is a different ease. Here there \s no

an^reement. Were this an indictment for

taking the ^S,GO for granting administration,

the question might arise, whether testimony

•ftheusngeof his own county, should be

admitted, to rebut the presumption of a cor»

rupt intention. We only said, in the morn-
ing, that the usage of his own county might
b« shown. It was never intimated that evi-

dence of the practice of other counties could
be admitted. No such tiling. We have not
charged the Respondent in any case Avith

taking merely the ;^3,60 according to his

own usage—-we have charged that he took
more in every case, than the usage of his

county would justify. Suppose the practica

in Middlesex had been uniform, and the Re-
spondent had fallen into the custom which
he found prevalent ; in that case it would
have been proper to inquu-e if the presump-
tion of corruption might not be rebutted by
showing this custom. In the case cited, the

agreement was, that the usage was uniform
in the county where it occurred ; but, in the

present, the Respondent himseif maintains
that there is na usage, no uniformity. What
use is there then- in attempting to prove a
usage ? We have heard of the misconstruc-

tion of statutes ; the ground assumed is, that

there is no law—that every judge must make
a law—that every one must make a com-
pensation for himself—that there is no stat-

ute in the case. The question is, whether
this evidence is pertinent to the case before

the court. We contend that it is not—that

it does not make out their case. The Res-
pondent cannot justify his illegal practices

by tlie usage of another court.

Mr. WEBSTER. Happily the motion
before the Hon. Court is in writing. Noth-
ing is easier than to understand it ; it needs
but to be read. I do not intend to make
any answer to the several incidental topics

introduced this morning by the Hon. Mana-
gers. I shall forbear at present to say a

word on the general question of the legality

of these special courts. I shall come direct-

ly to the point. As the articles charge the

Respondent with taking corruptly too great

fees, and, as the learned gentlemen have
sliown that certain services, not mentioned
in the fee-bill, have always been performed
at the probate court in Middlesex, and fees

taken for the same-, (hey have themselves

placed the case upon the ground of usage*.

This is a part of the case proved by them.

They maintain their charges on showing
the Middlesex usage. JVe have proved no
custom of Bliddlcsex. How does it apjiear

that the sums taken for granting letters of

administration were too much, but by com-
paring them with the ;^3,60 ? They set up
a usage to convict the Respondent. Titey

say you have taken more than the usage of

tlie county allows. Now if they can prove

a usage to convict him, the question is,

wheilier we may not show a usage on the

other side to acquit him. I cannot see why,

if the usage of Middlesex is set up, that of

other counties may not be ; if the particular
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usage of his county, a fortiori the general

usage of the whole Commonwealth. We do

not choose to stand upon the usage of the

county of Middlesex, and allow the Hon.
Blanagers to say to the Respondent, you are

proving your own law— it grew up under you.

The question is this, is it competent for the

Respondent, in order to rebut the presumption

of acting corruptly, to show that other judges

of probate have done the same thing— to show
that vhen he came into ofifice,there was asim-

ilar usage established, not as to theamount, but

in principle, in other coimties. I say we may
prove the usage of other counties. This is

strictly legal. I contend that the authority

cited is in point. There are other authori-

ties. The whole analogy of the law is in

favor of this position, in criminal actions,

there are man}- cases inhere the crime is im-

plied by law in the act itself, such as mur-
der and arson. There is anoiiicr class of

cases in which the whole foundation of of-

fence is in the intent—which is to be proved
—as perjury, bribery and extortion. Take
the case of perjury for instance ;—no one
commi's it who does not swear falsely and
wilfully to a material fact. The charge
therefore must slate that he swore falsely

—

in a court holdeu a'ccordtng to law—that is-

sue was joined—that the fact was material

—

and that be knew he was swearing falsely.

Either of these averments the party may re-

but, and without proof of all of them he is

acquitted. In all cases there must be an a-

vermeni of the facts that constitute the

crime ; and if the crime consists in the intent,

that must be showu to be corrupt by the facts

and circumstances attending the transaction.

It is not enough to aver that an act was doae
wilfully and corruptly, but the fac's must be
statedj with an averment of the corrupt in-

tent. But if the facts stated are on the face

of them indifferent, putting in the words cor-

rwplly and wilfully merely does not make
the charge substantial. No case ever exist-

ed, in which the admission of the facts ad-
mitted the " wilfully and corruptly," as stated

in the forms, or in which any thing cculd be
proved that was not stated. The books of
common law do not instruct us as to any
such case. If it were so, there would be an
end of all motions in arrest of judgment, an
end of all cases of demurrer. It happen*
however that in the ease of imps3chm,ent,
there has been a decision in the highest
court of impeachment in the country froai
which we have derived thistnode of trial", in
which this very point was determined. I
refer fo the trial of Wnrren Hastings. It

was said by the Managers in that case, that
the word " corruptly" would permit them to
show Hicts not char4{ed ; but the doctrine did
not pass current. Willi your Honors' leave,
I will read a passage from the report of the
trial.

75

PRESIDENT. Do you read it as an
authority, or by way of argument .' If you
offer it as authority, I must take the sense of
the Court upon its admission.

Mr. WEBSTER. I read it as I lead de-
cisions of the English courts ofcommon law
before our sommon law tribunals.

PRESIDENT. The English decisions
made since the revolution sre not binding
here as authorities.

Mr. WEBSTER. I do not read them
as such. I read iliem as I should in ordina-
ry courts of justice, as proof of what othef
learned men have thought on similar occa-
sions.

Mr. W. reads—
" Mr. Law objected to tke production of any

evidence of cruelties which were Eot in chaiee,"
&G. ^ '

" Mr. Burke contended that for all the ends for
which the Managers wanted to prove .icts of cru-
elly, ihe Commons had sufficiently charged them,
Tl)e charge stated that cruelly was a necessary
consequence oCthe new syslem introduced by Mr.
Hastings" ; &,c. " The charge further stated that
Mr. Hastings himself was aware i hut oppression
must necessarily arise from a syslem that should

^

adopt die letting of lands for one year ; and that
notwithstanding t'lis his own opinion he had estab-
lislied t!ve very systpm of wliieji he V.m\\ oppres-
5iori must be a necsssan/ consequence."
" After some further .Mgunient on this subject,

the counsel persisting in ilieir objection to the ev-
idence required, and the Managers ,)ersisting in
their retjuisition for ilie production cf it, the Lords
withdrew to the chaHiber of parliament to take in-
to confideration the argument on both sides."

'' Li l^ss than half an hour their Lordships re-
turned to Westminster-hall, and tlipn the Lord
Chancellor informed the parties concerned, that
the House had resolved—That it was not compe-
tent to give evidence of the cruellies of Deby Sing^
the same not being charged in the article then un-
der consideration." Trial of Hastings, Pari 3.,

p. 64.

Again " Mr. Anstrndier maintained that as the
charge stated I hat Mr. Hasdngs had acted corrupily
in abolishing the provincial boards, and substitutin'r
in their stead a general committee of revenue, the
Managers were at liberty to give in evidence every
circumstance which could prove corruvt motives
for the measure."
"The Lord Chancellor observed that if an act,

in its nature indijjereiit or harmless, was stated as
the gronnd of a criminal charge, the tacking of the
woid ro;;!//^ to it, could not open a door for tlie
admission of evidence of fads not stated in Ih*
cha.i:g«?." Ihid.p 57.

The Managers in the case cited were not
satisfied wiih the observation of the Lord
ChaHcellor—an argument was had—the
Lords withdrew—they put the question oi
the admissibility of the evidence to the judg-
es—and the next day decided against the
Managers. Now, sir, the Managers in this

case have proved, not die substantive charge,
for we admit that, but in addition they elaioi
the right to go into incidental circumstances.
We say to them, if you will not adhere to
what is within your paper, go to all that is

without your paper, to prove the Respondent
corrupt ; and they say in returs, that the Re»
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spondent shall go to nothing to rebut the

presuinpuon of corruption. If they may go

to facts extraneous to the charge, to coavict,

why not we to acquit? In every case of

bribery, extortion, perjury—every case where

the intention constitutes the crime, every

circumstance may be admitted that goes to

rebut the presumption of corruption. The
case cited from our own Reports is directly

j

and positively an authority on the same

}

statute which the Respondent is charged

with having violated, that the usage may be

proved.

Mr. BUTTON. The question never a-

rose before the Court, whether the usage

might be pKjved ; but being in the case by

the admission of the parties, the Court then

gave effect to it of course, as they would to

otlier facts, proved in evidence, though they ^

might not have admitted it to be proved, if

any objection had been made.

Mr. "WEBSTER. The gentleman says

that the evidence of the usage was in the

case by agreement of parties, and because of

this agreement the -judge instructs the jury

that the evidence of the usage was decisive,

but that the Court would not or might not

have admitted the usage to be proved, if it

had not been in the case by agreement. I

would ask, was it ever heard that evidence

of facts, which were improper to be in the

case, was admitted, because the parties a-

.«;reed to admit it ? that the judges of the
\

Supreme Court could give weight to what

was not a material fact in the case ? The
parlies agre£ only as to the form of getting

j

in the evidence. If it had no bearing on the i

ease, they have no right to agree to its ad-
j

mission, and the court does not regard their i

ajireement ; or if the evidence gets in, it has i

no effect on the case. The court would!

never make it the basis of their judgment.

.

I say, here is a solemn decision of the Su-
j

preme Court, tiiat an existing usage is a ma-

1

terinl fact to go to the jury, to show the ab-
[

sence of a criminal intention in taking ille-j

gal fees. The fact was agreed, because it
j

was clear and uadoubted. Does a fact have
|

more weight bei.-ause it is admitted, than if
'

it is proved ? [Mr. W. reads from the case.]

"The fact would not evince a corrupt inten-

tion." What fact ? that of taking the thirty

cents. Judge Sewall told the jury, that if

ihey believed the defendant thought he had

a right to take the excess charged, although

lie had not a strict legal right, they must ac-

quit—that unless it were wilfully and cor-

ruptly demanded and received, it was not

within the statute. If a man may not show

an honest mistake in judgment, unfortunate

must be the condition of judges disagreeing.

The question is the same, of taking illegal

fees, and of giving a wrong judgment. If a

judge is impeached, as well he may be, for

a wilful rjiiscoustruc'.ion of a statute, is he

not to be admitted to give in evidence what-
ever shows that he believed his construction
to be right ? If a wrong judgment is to con-
vict a judge, then every judgment reversed
must expose one or the other of the judges
to a prosecution. If we must look to the
correctness of the legal opinion, then when-
ever the judges of the Supreme Court divide,
one or more of them must be impeached . May
there not be such a case as an honest error ?
And what can be better proof of honest er-
ror, than that other men have committed the
same act? In the trial of Judge Chase, the
question of conformity to a usage frequent-
ly came up ; it was asserted on the one side
and denied on the other. One of the arti-

cles related to the adjourning of the court.

There was no statute authorising it, and the
lawyers were inquired of as to tlie usage, not
in one county, but of such courts generally.
A part of the examination of Chief Justice
Marshall was in relation to this usage. The
whole of the fifth article in Judge Chase's
impeachment charges the issuing a capias
where a summons should have gone out.

Evidence to prove usage was introduced,and
on the question of usage alone was this arti-

cle argued and determined. A friend has
furnislied me with the case of Lord Chan-
cellor Macclesfield. He was impeached for

extortion in selling the office of the six clerks

in chancery. He endeavoured to defend
himself by showing that other chancellors
had done the same. Usage was relied up-
on, and he was permitted to go into evidence
to prove it ; but he failed to make out the
usage, and was convicted. (Macclesfield's

Trial, p. 170.) In the trial of Lord Mel-
ville also, who was impeached for making
private use of certain moneys placed under
his control as treasurer of the navy, the u-

sages of the office were shown; though it ap-
peared in the trial that the money had been
used not by himself, but by his clerk without
his knowledge. (Annual Reg. 1806.J

I have said that there may be mistake, and
yet no corruption. The very forms of pro-

ceedings in our courts of law show that the

act complained of must be done wilfully.

Indictments are bad on general demurrer,
unless the act is so stated. In all charges

for extortion, the offence must be laid to be

done wilfully. If it is not laid to be done
extorsively, which implies wilfulness, the in-

dictment is bad ; and the act must be proved

to be so done, because the crime is in the

malicious intent. Instead therefore of its

being true, that the Hon. Managejs need only

state bare facts, and then prove others which

are not charged, they must set forth facts,

which are ciiminal in themselves, and then

allege that they weie done by the Respon-
dent with a corrupt intent. If the Respon-

dent can show that they were not wilful, he
is then acquitted.
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Foi- these reasons we have felt it our duty
to ask the judgment of this Hon. Court on
the two propositions which we have offered

for their consideration. They are not pre-

cisely the same, although if the first motion
sijall be allowed, there will be no occasion
for a decision on the second.

Mr. BUTTON. I agree with the learned
gentleman, that when the fact is in the case,

it makes no difiference as to its effect, wheth-
er it comes in by agreement or by being
proved ; but it is a very different question,

whether it should be admitted at all, if it is

objected to.

Mr. WEBSTER. Our motion is not to

the form, but the substance of the evidence.

Mr. BUTTON. In the case in our own
Reports, the court did not inquire how the
fact came into the case, but when it was in,

theyaliowed it to have its effect. The au-
thorities cited by the gentleman respecting
usage, do not support him in his position.

In Judge Chase's trial the only question was,
what was the usage, not «'hat was the law,
as it is in the present case. The question
depended entirely on the usage. In lord

Macclesfield's case the charge was, tliat he
went beyond the usage ; that he took two
thousand pounds, where his predecessors had
been accustomed to take only one.

Mr. WEBSTER. The fifth article in

Judge Chase's trial charges him with a viola-
tion of a statute of theTJnited States, in is-

suing a capias where he should have issued a
summons. There was nothing said in the
article of any usage. The word usage was
not in it.

Mr. BUTTON. I deny that there was
any such statute of the United States.

Mr. HOAR. I am desirous, Mr. Presi-

dent, of some fusther explanation on this

subject, as I apprehend that there is a mis-
take between the counsel. I wish the learn-

ed Manager to state, whether he considers

it a principle of law in any court, (hat any
fact is to have any weight, being in the case,

the admission of which if not in would be
refused. I wish them to say whether there is

any case, where evidence wjijch will have
any weiglit if admitted into the case, can be
rejected if offered in proper form. There is

no question here, your Honors will observe,

as to form, for we shall introduce the evi-

dence in such form as your Honors shall di-

rect.

Mr. SHAW. I would make a single re-

mark, Mr. President, not for the puipose of
having the last word, but to bring back tiie

case to the point where it was when the

question was started. We said we put the
case on the excess taken above the usage
set up. It is true we asked the register what
•was the common charge for gdministration
papers in Middlesex,and he sai^ it was $3,60.
"We did not prove it as usage. The Res-

19

pondent in his answer stated this sum to be
the eommon charge. Admitting then, ac-

cording to his construction, that he had a

right to demand this amount, all the evi-

dence went to show that he had violated the

law which he had prescribed lo himself.

The question was taken whether the Res-
pondent's counsel should be permitted to go
into the inquiry proposed in the first of the

motions submitted in v^iting, in the fore-

noon, and determined in the negative.

Yeas—Messrs. Thomas, Clark, Boolittle,

Rantoul, Sullivan, Bigelow, Lyman, Hunne-
well, Welles and Brooks—10.

Nays—Messrs. Bourne, Ruggles,Moseley,
WhiltemoTe, Eastman, Allen, Reynolds,

Tufts, Bwight, Parker, Gardner, Hyde,
Pickman, Bartlett and Varnuni— 15.

The question was then taken upon the sec-

ond motion and decided in the negative

—

yeas 10—nays 15. The yeas and nays were

the same as upon the first motion. After a

pause of a quarter of an hour, the President

asked the Respondent's counsel if they were

ready to proceed.

Mr. HOAR. In order to rebut the pre-

sumption of corruption, we propose to call a

witness to prove that the predecessor of the

Respondent was in the practice of holding

such special courts as have been holden by

the Respondent.
Mr. SHAW. We recollect the astonish-

ment expressed by the Respondent in his an-

swer at the construction we put upon the

statute of 1806. That statute was made
since the Respondent came into office. He
justifies his conduct by the plain, unambigu-

ous text of the written law. Now his coun-

sel wish to prove a usage to contradict this

statute. We object to the testimony.

Mr. WEBSTER. We pray the judg-

ment of the court. As to the illegal courts, we
had supposed that the Hon. Managers

brought forward the charge from having-

overlooked the statute of 1805. Something

was said of the unambiguous text of the

written law. The learned gentleman will

find in our answer an opinion intimated,

which as lawyers we are ready to defend,

that the Probate Court in Middlesex is a

court always open. That independent of

any statute, the Judges of Probate may hold

a court when and where they please, giving

notice to the parties concerned. The stat-

ute only requires that there should be some

fixed courts ; but it does not prohibit hold-

ing others. We repeat, the Probate court is

always open. This argument we shall go

into bv and by. We want, at present, to

show "that the practice of holding special

courts prevailed even before the statute, for

the purpose of rebutting the presumption of

a corrupt intention.

Mr. HOAR. We hope to be permitted

also to prov^ something more than is con-



TRIAL OF JUDGE PR^SCOTT.

tained in the present motion. We hope to

prove that such courts were holden—that no

register was preserit—that acts were done

not mentioned in the fee-bill—and that

something more than the usual fees was

charged. I mention the whole evidence

proposing one thing at a time for the decis-

ion of this Honorable Court. I take this

course, not desiring to give trouble to the

Court by causing them to make numerous

decisions, but fearing lest some one part of

the evidence proposed might be objectiona-

ble in the mind of some member of the

coart.

The motion having been reduced to writ-

ing as follows :
—" The counsel for the Re-

spondent now move, that in order to rebut

Ihe charge of wilfuJ and corrupt maladmin-

istration, they may be permitted to prove

that the immediate predecessor of this Re-
spondent was in the habit of holding Probate

courts, on special occasions, giving notice to

the parties concerned, and in the manner in

which such courts have been holden by the
^

Respondent"—the question of granting it '

was taken and decided in the affirmative.

^eas— -Messrs. Thomas, Clark, Moseley,
|

DooUtlle, Sullivan, Eastman, Bigelow, Ai-
i

kn. Tufts, Dwight, Parker, Lyman, Gard- ;

»er, Hunnewell, Pickman, Bartletl, Welles
j

and Breoks— 18.

Nays—Messrs. Bourne, Ruggles, Rantoul,

Whittemore, Reynolds, Hyde and Var-

nurn—7.

OLIVER PRESCOTT sworn.

Witness. The late Judge Presfiott was

my father. He was judge of probate very

many years, until his death. It was his

custom, when it was represented to him that

an estate was liuble to sufier injury or waste

by delaying till a regular probate court, and

sometimes when it would put the heirs to

great inconvenience to go to a distant part of

the county to attend a regular court, to issue

a citation to the parties to appear at a spec-

ial probate court. He would grant letters of

administration and gu udianship, warrants

of apprais.d, and do other necessary business

at these courts. Where he was knowing

that all tlio parties interested were present,

he woukl not issue a formal citation. He
was well acquainted with the countj\ It

was cisstoniavy with him, wh-en the register

was not present, to take a duplicate ofpapers

t9 be recorded. I have heard him say to

suitors, that he charged more than at the

regular Probate Courts, on account of the

extra trouble. Whether it was always so I

cannot say ; but I know it was common. I

have often, a great many times, assisted in

making out accounts, and in doing other

business, and received compensation for it.

I never heard any complaint of tlus.42i'^c-

tice of holding special courts ;, it W'as con-

sidered as a verv great favor. He would

]
only hold them wlien injury would arise

from delay, or where there would be a sav-

ing of travel.

Mr. HOAR shows the witness the report

of the appraisers of the Trowbridge estate,

and asks him to state the facts relating to it.

Witness. The paper is in my handwrit-

ing. I was one of the appraisers. I do

not recollect all the circumstances. It

strikes me there was an understanding that

CUV appraisement was to be final ; tliat the

parties were to abide by it. Whether we
acted by the agreement of parties, or wheth-

er a warrant issued from the judge I do not

recollect.

Q. Was there not an agreement of the

parties, and was not this the reason of the

report's being directed to the party ?

A. I think it probable that was the rea-

son.

Q. Did you live at Groton at the time,

and was there much conversation between

the sisters about dividing the estate ?

A. I lived at Groton. I recollect there

was a good deal of talk between the sisters.

James Prescott was attorney to one, I think

to Mary. There was a talk a year or two

beforehand of petitioning my father in his

life time to divide the estate.

Cross examined.

Q. by Mr. Gray. Did you say that a ci-

tation issued appointing the lime for a pri-

vate court ?

A. When a time was appointed, citations'

were usually issued, but where the parties

were neighbours, and the judge knew that

all concerned were present, no citation issu-

ed, and of course no day was appointed.

Q. Was the Register present at the pri-

vate courts ?

A. No.
Q. Was he notified ?

A. No.
Q. by a Manager. Were you appointed

Register pro tempore ?

A. I never acted as Register, but I some-

times assisted parties about their papers.

Q. How k)ng did this practice of hold-

ing special cmirts continue ? When did

your father die ?

A. It continued up to the fall of 1804,

the time of my father's death.

Q. You say you have an impression that

your report was to be final—have you any

paper or document that shows this ?

A. No. It is only five minutes since it was

first mentioned to me that my testimony wa«

wanted about this transaction. I did not

know why I was suniinoned till five minutes

ago. -

Q. Did you recollect any thing about

the transaction, before you saw the paper

which was just shown you ? '

A. I recollected before, that I was ctie
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of tile appraisers, but I recollect few of the

eircumstances of the transaction.

Q. Do you recollect being substituted

for an appraiser who declined serving ?

A. I do not.

Q. Do you recollect whether you were
appointed by the Judge of Probate, or by

agreement of the parties .''

A. I think it was by agreement of the

parties. They assented however ; whether
they aj^reed originally or not I cannot say.

Q. Did you receive any fees for writing ?

A. When there was nothing bat the for-

mal business, the judge generally did his

own writing. 'When I assisted in drawing
accounts I never charged or took any thing

from the suitors, but the Register generally

received fur my services what he thought
proper, and paid it over to me, saying there

is your fee for what you have done. I am
speaking of the regular courts. I do not

recollect that at private courts I ever receiv-

ed a cent.

<i. by Mr. HOAR. Has any body ask-
ed you abuut this case before to day ?

A. I have heard nothing of these ques-
tions (ill I came here.

Q. by the Court. Did Judge Oliver Pres-
cott take more or greater fees at those spe-

j

cial courts than at the regular courts ?

A. I have heard my father sometimes
|

say he took something additional for making
a duplicate copy, and that he paid the regis-

ter the same as if he was present. I do not
know that he took any thing for other addi-
tional trouble. I took this to be his invaria-

ble custom ; but whether it was done hI-

ways I do not know.

Q. by the Court. Did he permit invento-

ries to be returned, and accounts to be set-

lied at these private courts ?

A. No. He only granted letters of ad-
ministration and of guardianship, and war-
rants of appraisement.

Q- by Mr. NSWCOMB. Were wills

ever proved at t|,em ?

A. No, I believe not. No i)us!ness cf that

importance. He never held special courts,

unless required by the situation of the estate,

or unless it was very inconvenient to the
parties to go to a regular eoui t. He held
them for gr^inting letters of administration
or guardianship and warrants of appraisal -,

I do not recollect any tiling else.

Q. by the Court. Do you recollect the
amount of fees chavced by your father for

granting administration ?

A. I do not recollect, I had nothing to
do with the fees.

Q. Do vou recollect the amount of fees
for the duplicates ?

A . Nf).

Mr. WEBSTER. We have now laid

"before (his Hon. Court, all the evidense on
the part of the Responder.t. We suppose

j

-all the eviilence is in likewise «a the part @{ '

government. The counsel for the Respon-
dent have no particular course which they
wish to pursue. We know not what is the
course expected to be taken by the Hon.
Managers, but we suppose they will proceed
to comment on the evidence. It is proba-
ble that in the further progress of the cause,
it may be necessarv for us to submit certain
specific motions. This will howeverdepend
on the course taken by the Hon. Manatrers.

Mr. DUTTON. I will now offer a few
remarks, Mr. President, on some of the
charges in the articles, indicating the course
which we propose to pursue. It was im.ma-
terial tp us at what time the opening on the
law should be made. We have endeavour-
ed to adopt the courss of other trials of this
kind. We intended to make a general
opening and offer our evidence, and then
to hear the general opening and evidence on
the part of the Respondent. We were well
aware of the propriety of apprizing the
counsel for the Respondent of the legal
grouni^ on which we mean to stand, and it

I was proposed to do this after the whole evi-

j

dence was laid before the court. This has

I

already been done at great extent by my
I

learned colleague, 'vith regard to two classes

j

of charges, those of takiug illegal fees and
holding illegal courts. I will make a very
few remarks on the third class; which res-

pects the Respondent's acting as counsel iu
cases in which he had or might be called up-
on to determine as a judge.

I will consider first, what is the rule pre-
scribed by the constitution to be applied to

the Respondent in thi% case. The words
are "misconduct and maladministration in
oflice," We shall endeavor to show the
true import of these words. We shall con-
tend that they are of much broader import
and larger meaning, than any ether v^oids
applied to an offence. Bribery, extortion,
&c. are specific offences. Tke words mis-
conduct and maladministration in office in-
clude every thing of the nature of an of-
fence— bribery, extortion, as well as other of-
fences for which an indictment would not
lie at common law ; and the Respondent
may be impeached and condemned for acts
for which he could not be indicted.

I will proceed to examine the law in rela-
tion to this part of tlie charge. I will refer
to the Province law of 1727^ Anc. Charters^
451. which enacts '' that no judge of the
probate of wills, k.c. shall be alloned or ad-
mitted to have a voice in judging ordeterm-
iniug, nor shall he be admitted to plead or
act as an attorney, in any civil action what-
soever, which may depend on, or have any
relation to any sentence or decree made or
passed by him in b.is office aforesaid." The
next statute was in 1784, 1 Mass. Laics, 137,
which was-are-enactmentof the former pro-

vision. The only other act on ihis subject
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was passed Feb. !i4, 1818. After re-enacting

in bioader terms the provision in tlie former

statutes, it goes on to provide tliat a Judge
of Probate siiall not " be of counsel or at-

torney in any civil action for or against any
executor, administrator or guardian, as sucb,

within the county in which said judge siiali

reside."

For the meaning of the word " action,"

I cite Cooper^s Justinian, Book 4. tit. 6.

—

Vinnii Comment, ad loc. eund.—Heinecc.

Elementa Jur. civ. sec. ord. Inst. Lib. 4. tit. 6.

—Co. Lit. 385.

Upon the construction of these statutes

and authorities wra expect to make it appear,

that the Respondent has given advice to ex-

ecutors and administrators in civil fictions,

and that he has acted as counsel in cases

which have come before him as judge. All

together they will amount to misconduct and
maladministration in ofAce. This is suffi-

cient to apprize the counsel on the other
side of the grounds on which we rely.

Mr. BUTTON made a few other remarks
on the authorities cited, which will aj)pear

more at large in iiis closing argument.
Mr. HOAR. Will the Hon. Manager in-

form us in vviiat articles the Respondent lias

given advice as counsel.

Mr. BUTTON. From the sixtii to tlie

fifteeo'h. In the eighth he gave advice to

an administrator. We are not bound how-
ever to state particularly, or to go into tlie

argument upon tiie facts. We reserve tliat

for the close of the case.

Mr. WEBSTER observed that it was
usual for Managers to apply the evidence af-

ter it was all in, and sometimes after the evi-

dence for the government only was gone
through.

Mr. LELANB rose for this purpose, but
upon motion o(.Mr. Allen, the court adjourn-
ed to 9 o'clock to-morrow morning.

IN SENATE.
SATURDAY, APRIL 21.

COURT OF IMPEACHMEKT.
The usual messages between the two

Houses were delivered by Mr. Bartlett on
the part of the Senate, and Mr. Hoyt on the
part of the House of Representatives.
The Court was opened at a few minutes

past 9 o'clock.

Mr. LELANB addressed the Court in
substance as follows :

Mr. President,

In performing the part assigned me on
this occasion, I ask the attention of the Hon-
orable Court, while I present a summary
view of the facts proved and admitted in

the case, and lay down such legal principles,
as are supposed to be a proper "foundation of
the prosecution under consideration. I shall

state, in very general terms, the hnv a];plica-

ble to this subject, and examine ttie several

articles of charge separately in their order,

with a view of ascertaining, without confu-

sion, what is proved, and whether the facis

proved, constitute any offence.

The Respondent is accused of miscon-
duct and maladministration in his office

;

and the accusation stands upon the basis of
constitutional law. It is provided by the

constitution that "the Senate shall be a

Court with full authority to hear and deter-

mine all impeachments, made by the House
of Representatives, against any officer or

officers of the Commonwealth for miscon-
duet and mal-admtnisiralion in their offices."

The important question in this enquiry is,

what are misconduct and maladministration

in office ? Whatever facts are necessa-

ry to constitute such offences, it is consider-

ed, must be alleged with such circumstances

of certainty, as to enable the Respondent to

know how to answer them ; But we deny,

that in cases of impeachment, all that tech-

nical nicety is required which is necessary in

indictments. A violation of any known
law of the land, either statute or common,
in disciiarging official duties, or by color of

office, disregarding injunctions of duty, and
acting contiary to the obligations of the oath

of office, are clearly acts of misconduct and
maladministsation. And, I take the rule ap-

plicable to cases of impeachmsnt to be, that

that which is necessary to be proved, must
be staffed, with the circumstances of time

and place. And generality is no objection,

provided the allegations shew a breach of

duty or law. I beg the attention of the

court, while I examine the first article of

charge. There are three causes of com-
plaint set forth in this article ;—Isf, That
the Respondent undertook to act as Judge
of a Probate Court holden illegally ; 2d,
That while acting at such illegal court, he,

by color of Iiis offiee demanded and receiv-

ed hiore fees than he was entitled to by law

;

Sd, That he refused, upon the request of a

person paying him fees, to give a statement

of the items.

To the first division of tlie article the Res-
pondent answers and says, that there is a

statute of the commonwealth authorizing

special Probate Courts to be holden in the

county of Middlesex, and that he, in hold-

ing the court mentioned in this article, con-
formed to the provisions of that statute.

And he also intimates, tliat independent of

the statute, a Court of Probate, being a

court always open, was lee;nlly liolden at the

time mentioned in this article. To the sec-

ond branch of this article the Respondent
answers, in substance, that the fee bill pro-

vides compensation for a part only of the

services performed by him, and for those un-
provided for he has charged a reasonable

I compensulion. ,And that these cliarges are
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justified not only by usage of the Piobate

Court in the county of Midtilessx, but in the

different counties in the Commonwealth.

To the last part of this article he answers

wiih a general denial of the charge against

him.
The first part of the article may not, in it-

self, contain sufficient matter to amount to

misconduct or maladministration in office,

but as its connection with the other part has

an important bearing in the case, it is thought

proper to enquire whether the court was le-

gally holden or not. The facts relating to

that part of the subject are—That the court

was holden at the office of the Respondent

in Groton—The register was not netified nor

present—The administrator was neither the

widow nor next of kin—The widow and next

of kin, declined taking administration, and
requested the person ta be appointed, who in

fact was appointed—No- formal notice was
given that a special court vvas to be holden,

but the widow and next of kin were eitljer

present at the court, or were previously ap-

prized, that a court would be holden that

day for granting the administration.

Upon these facts we contend that the

court was not holden according to law. The
statute of March 7th, 1806, by which the

Respondent assumes to establish tlie legality

of his court, provides for holding probate

courts for the county of Middlesex at fixed

times and places ; and in the second section,

there is the following provision:—"That
when the said times and places shall be
found to interfere with the terms or sessions

of other courts, or when the judge of said

courts of probate, for the time being, shall

be prevented by reason of sickness, inevitable

casualty, or other cause, from holding the

same, at the time prefixed therefor, or when
it shall appear to him to be for the general

benefit, or the interest of individuals, he
shall be, and is hereby fully authorised and
empowered, to appoint such other times and
places for holding said courts as he shall

deem expedient, by giving public notice

thereof, or notifying all concerned." The
constitution directs, that the Legislature shall

from time to time appoint fixed times or

places for holding probate court ; and it is

believed that in obeying the constitutional

injunction, the Legislature did not contem-
plate giving authority to have probate courts

holden otherwise than at fixed times and
places. The fair interpretation of the sec-

tion of the act which has been cited is, that

the judge of the probate court may, in cer-

tain special cases, fix t!ie times and places
of holding courts, by giving previous public
notice, or by giving notice to all persons who
may have any concern in such court. This
is obviously a grant of legislative power to

jiulges of probate, and being an extraordina-

ry grant, can by no rule of interpretation be
enlarged beyond the clear and obvious mean-
ing of the terms, taken in all their connex-
ions, in which it is given. In order to estab-

lish the legality of the court in question, it

must appear that the time and place of hold-
ing it were appointed by public notice, or by
giving notice to all concerned. The evi-

dence in the case negatives both facts.

—

There is no pretence that public notice was
given, and the only evidence of notice, at all,

is that the widow and next of kin were eith-
er at the court, or had previously declined
the administration, and requested that Tar-
bell might be appointed. This is by no
means evidence that any person was notified
of the time and place that a special court
would be holden. Again ; when adminis-
tration is about to be granted to some one,
other than the widow or next of kin, who
are all the persons concerned ? There is no
one who has any stronger claim to the ad-
ministration than another. All stand upon
an equal footing. If one claims it, the oth-
ers may object, and assign reasons against
its being given him ; and the jud^e must di-
cide the matter between thein. In a case
like the present, no notice could b j given lo

all concerned, in any other manner than by
making it public. The register was not i.o-

tified of the time and place of holding the
conit,nor Avas he present. Is the re^gister

concerned in the time and place of holding
probate courts ? He is the recording officer

of the court ; and is under oath to perform
the duties of his office faithfully. Nay,
more, he is also un^ler bonds for the due ex-
ecution of the duties of his office faithfully.

Nay, more, he is also under bonds for the
due execution of the duties of his office.

—

How can he record the doings of the court,
when he is not present ? How can he re-
cord, upon his oath, what he did not see .'

Must he, uHder the most solemn sanation,
make public record of things whose truth he
has no means of kno»ving ? It is not so.

It cannot be. The register is a constituent
part of the court, and I maintain, wiili con-
fidence, that no court could be lawfully hol-
den without hinr. He is an officer provided
fur by the constitution

; and a statute of the
commonwealth now in force enacts, that in
GHse of the death, sickness or iiecessary ah--

sence of the register, the Judge of Probate
may appoint some meet person to officaie as
register, being sworn, until the standing reg-
ister shall be able to attend his duty, 'or a
new one be appointed. Courts of Probate
have all the essential properties of the com-
mon law courts of record. Their proceed-
ings are recorded, and their records are pre-
served, as perpetual memorials of the tran-
sactions before them. They would be con-
clusive evidence of the matters therein
contiiined, and no averment against them
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Gould be sustained in a court of law. Ifthe

principles here laid down be sound, ihe in-

ference seems inevitable, that the Probate

Court metitioncd in the first article of charge

was not holden according to law. But it is

suggested, in the Respondent's answer, that

Probate Courts may, for certain purposes,

be considered as courts always open for the

transaction of businesss. The ecciesiastic-

iil courts of England, which have jurisdic-

tion of Probate matters, may have thepow-
«r claimed by the Respondent for our Pro-

bate Courts. It is true these courts have

tiie same general jurisdiction of Probate

matters ; but their powers and duties are de-

fined and limited by different rules. The
courts of England are governed by usage

;

ours by (he constitution and statutes of tlie

Commonwealth ; and whatever the law in

this State might have been under the Provin-

tia! Government, since the adoption of tl)e

cov^titution, it is contended, that Probate

Courts can be holden no otherwise, than at

fixed tinses and places. They are here new '

tribunals, originating in the constitution,

and iiaving all their powers given by statute,

in pursuance of constitutional injunction.

If Probate Courts ate ahvays open for the

transaction of business, the constitutional

provision for their being holden at fixed

times and places is absurd. Let us test this

doctrine. By the Respondent's rule, the

standing law of the land provides that these

courts are, at all times and places, open to

suitors. The constitution directs, that pro-

vision shall be made by the Legislature, for

holding them at fixed times and places.

—

One provision is inconsistent with the other,

and which shall stand ? If any such law as

Xhe Respondent supposes, was ever in force,

the adoption of the repugnant provisions of

the conttitution annulled it. From this

view of the subject, I apprehend it is appar-

ent, that the legality of the court mentioned

ill the first article can neither be defended

l)y statute norconnnon law.

The illegality of the court might or might

not be misconduct in office, according to the

intention of the judge holding it. If it

WHS mere mistake, it would not amount to

official misconduct ; but the eftect of holding

sucl) coints seems to have been, to swell the

amount of compensation to the judge.

Thatfinrtof the first article which accus-

es the Respondent of taking illegal fees,

'n'iil now be considered. The facts proved

in relation to this part of the subject, by the

Probate records, the testimony of Abel Tar-

bell and Isaac Fiske the register, are, that

Abel Tarbell was appointed administrator

upon the estate of Nathaniel Lakin by the

Respondent in the manner stated in the

first article—ihat at the time administration

was granted, he received from the Respond-

eat, ii letter of adiBinisti-ation, a Avarrant

of appraisement", and an order of notice,

for whicli he paid the Respondent $5,58
—that he called at the Respondent's of-

fice six or seven times afterwards, for the

purpose of transacting the business in rela-

tion to the settlement of this estate, and
paid the Respondent for his services as

Judge of Probate the further sum of $32,07
and all these sums were afterwards allowed

in his administration account by the Respon-
dent—that for the papers first issued there

would have been cliarged at a regular Pro-
bate Court $3,60, and for the other services

$24,60. It is lisiwl to charge the same fees,

whether all the papers are made at the Pro-
bate office or not. The judge takes copies

of such papers as are issued at special courts,

and delivers them to the register, to be re-

corded. By a statute of this Conunonwealth,
establishing and regulating the fees of the

several officers, commonly called the fee-

bill, it is declared, that for granting adminis-

tration, v^'here there is no litigation, the

Judge of Probate shall receive fifty cents;

and in other cases, one dollar ; for a war-

rant to appraise or divide estates, thirty

cents. For writing a bond and letter of ad-

miaistraliou the register shall receive ferty

cents ; for writing a warrant to appraise the

estate of a person deceased, twenty cents;

for recording any matter, at the rate of

twelve cents each page, and the same for a

copy of any paper. And the same statute

provides severe penalties against any person

who shall wilfully and corruptly demand
and receive any greater fee or fees for any of

the s-ervices mentioned in the act, than are

therein allowed. We contend the fee-bill

contains the rule by which the Respondent's

conapensation is to be measured. This is a
fixed and known law, and the only rule we
are under any necessity of applying to this

part of the case. If there is any other rule,

it is the duty of the Respondent to show it.

Let us compare the facts in the case with

the fee-bill, and see how ihe matter stands.

Suppose the papers first issued to be equal

to four pages—the legal charge for recording

would be forty-eight cents. As there was

no controversy, the judge could charge for

granting ailministvation fifty cents only, ami

for the warrant of appraisement, thirty cents.

For the register, in addition to the fees for

recording, forty cents for writing the bond

and letter ; and for writing the warrant of ap-

praisement, twenty cents. AM these items

together amount to $1,88. The Respon-

deTit having taken $5,58 must stand convict-

ed of a violation of law, unless he can

show some other rule, besides the fee-hill, to

regulate his fees. In examining this branch

of the subject, t wish to call Ihe attention

of Ihe Honorable Court particularly tj the

first papers issued, for which 5.58 were tak-

en. Not thcU the character of this Iraiisiic-
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tion is materially tlifterent fiom others, in
^

which the Respondent had concein, but

solely, because I am more fully prepared to

show its real character. Tlie Respondent

attempts to justify or excuse himself by

showing that certain papers and services,

for wiiich no compensaiion is provided in

the fee-bill, are necessary to be furnished

and performed at the time of granting ad-

ministration, in order to the correct pro-

ceedings of the court, and to enable the ad-

ministrator understandingly to execute his

trust. These are a memorial from the per-

son claiming the administration, decree there-

on, notices and record. Tliese, we appre-

hend, are only parts of the same services

for which compensation is allowed by the

fee-bill. What is granting administration ?

It can be no less than receiving the applica-

tion of the person claiming it, passing a de-

cree granting it, and directing (iie Register

to make out the papers required by law.

—

What papers are required by law? A let-

ter of administration, and a bond. The let-

ter of administration n)ay direct the admin-

istrator to give notice, as well as to return an

inventory. The petition to the judge and

notices are papers which it is the right and
duty of the party to furnish. They are

merely formal papers, and almost any man
could make them. But it appears by tiie

evidence in the case that fees are charged

for them whether they are obtained at the

office or not. This is obviously an abuse.

It seems to stand thus ; it is ordered by the

Juige of Probate, that all applications for

administration shall be made in writing
;

and it is also ordered that the same fees

shall be paid at the Probate Office, where

the application is drawn by the party, as

when it is made at the ofKce ! Is this a

practice to be justified ? The copies of the

papers taken at special courts are unneces-

sary. If the register is absent, the judge

should appoint one to act in his place, ac-

corJing to the provisions of the statute.

—

The conclu'^ion from these principles, facts

and circumstances, is that for certain servi-

ces rendered by tlie Respondent, as judge of

Probate, he demanded and received $5,5Q ;

that by the fee-bill he could take for these

services ^1.88 only ; and by a usage in the

eounty of Middlesex, apparently establish-

ed by himself, he could take ;^3,60 only.

—

So he has violated both the law and his own
usage. I have not had time to compare the

other items of fees in this article with the

provisions of the fee-bill. I prest-ime they

would be found to vary from them as much
as those which have been compared. It ap-

pears that he took $32,07 for such services

as by his own usage he should have perform-

ed for $24,60.

The remaining part of the fir.st article

charges the Respondetit with a direct viqIu-

tion of a statute of the Commonwealih ; and
the only question for the consideration of
the court, is whether the evidence is suffi-

cient to make good the charge. According
to my minutes, Tarbell swears that be de-

manded of the Respondent, at the time he
paid his fees, a statement of the items or

particulars, and that the Respondent declin-

ed giving it. It is true that upon cross ex-

amination the witness was less positive in

his statement ; but in any view of his testi-

mony, he asked for some account of the fees,

and whatever it was, the Respondent refus-

ed to give it. Now, I humbly submit, that

a case of misconduct and maladministration

in office in the first article, is sufficiently

charged and fully proved. Much of what
has been said upon the first article, will ap-

ply to several others ; and I shall treat those

of the same class with much brevity.

The second article, in some particulars, is

different from the first. The allegations in it

are, that the Respondent, at an illegal court,

appointed one Lemuel Parker guardian over

three persons, and issued warrants to ap-
praise the estates of the wards, for which he

1 demanded and received thirty two dollars

I

and ten cents. The evidence prodticed in

the case in behalf of the prosecution, proves-

all the allegations, except the amount of
money received by the Respondent. It is

doubtful whether the sum was $29, 10, or

$26,10. The Respondent attempts to siiow

by the testimony of John Walton and Wil-
liam BtHtrick, that part of the sum taken by
him was for advice as an attorney. There
is no evidence that advice was asked or de-
sired by the guardian or his wards ; but the

overseers of the poor of Pepperell consulted

the Respondeat, if any body did. Now I

ask by what rule they could take legal advice
at the expense of the guardian, or his wards,

without the knov^ledge or consent of eithev

of them. The whole transaction looks like

a contrivance got up for the purpose of giv-

ing a new colour to an old affair. I appre-
hend the honourable Court will believe that

the money taken was taken by the Respon-
dent as judge of probate. If so, how docs
the matter stand ? It is adiTiitted that no ex-
press provision can be found in the fee-biU

for services of this sort. There is a fee es-

tablished for letters of guardianship in tiie

case of minors, but not in case of spend-
thrifts, nor persons non compotes mentis. It

is doubtful whether the Respondent could le-

gally demand any compensation for these
services; but, perhaps, by rules of analogy,
he might have taken the same sum as is es-

tablished by law in the case of minors. At
any rate, if he bad so done, it could hardly
have been considered criminal. Tite fee

allowed by law for appointing a guardian
over a minor, is one dollar ; for a warrant
of appraisement fifty cents, and for recording
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it about eighteen cents. Therefore one dol-

lar and sixty eight cents enly could be legal-

ly taken in that case. But it appears by the

testimony of Fiske the register, that the

sum of $19,80 is usually taken iu Middlesex
at the probate office, for services like those

rendered by the Respondent in this case.

This sum being divided into three parts,

would give ^6,60 for each letter of guardian-

ship and warrant of appraisement. Then
the matter appears to stand thus ; by law,

he could take for these services $5,04—by
usage ^19,80—and he actually took ;^26,lb

or ^29, 10.

The allegations in the third article are all

substantially proved. The Respondent,
however, will probably contend that the ev-

idence shows that part of the money re-

ceived by him, was for professional advice.

Upon the cross-examination of Benjamin
Dix, he stated that while he was transacting

the business with the Respondent, as judge
of prebate, he told him that he had been sued
at the court of common pleas in Boston

;

and the Respondent advised him, that unless

he should procure some one to answer to the

action, judgment would be rendered against

him. It is utterly impossible, considering

the sort »f service, and the time of rendering

it, to believe that either trie Respondent or

the witness expected, at the time, that it was
to be paid for. I should suppose the witness

was as competent to give such advice as the

Respondent. The information given was
no more than almost any person in the

Commonwealth could have given as well as

he. Concluding then, as I must, that the

allegations in tliis artfcle are proved, it re-

sults that the Respondent has demanded and
received fees which ate neither justified by
law nor usage.

Unless the Court shall find something in

tiie evidence to satisfy them, that some part

of the money mentioned in the 4th and 5th

articles was received by the Respondent for

professional services, the allegations are fully

proved. The evidence on which the Res-

pondent must rely to satisfy the Court that

the whole sums were not received as fees of

office, is of the saaie doubtful character as

that offered upon the former articles— that

while he was acting as a judge, he could as-

sume at once the character of a counsellor

;

and with equal facility charge from counsel-

lor to judge. It is impossible to transact bu-

siness with a judge of probate without ask-

ing him question^, and how easy it is for

him aftervvards to say that he answered the

questions either in tlie capacity of judge or

of attorney. The same conclusion results

from an accurate view of the facts and cir-

cun^.stances of these articles, as has been

drawn from the examination of the preced-

ing ones. The five first articles are of the

same general character : and it is contended

that facts constituting misconduct and mal-
administration in office, are alleged and pro^
ved in many, if not all of them.
The sixth article, charges the Respon-

dent with an offence, to use his own lan-

guage, of great importance, and ef a most
grave character. And the only question

arising in relation to it is, whether it be suffi-

ciently made out in proof. Jonathan Lor-
ing testifies, that he, as the 'agent of Mary
Trowbridge, applied to the Respondent
when he was judge of probate, and accord-
ing to the best of his recollection, in Decem-
ber, 1804, for his assistance in obtaining the

assignment of the whole of a certain real es-

tate, of which the said Mary, and his sister

were seized as coparceners, to be made to

the said Mary. The Respondent consented
to give the assistance asked ; but at the same
time, said he should charge fees as counsel

as well as judge. The Resdondent received

a petition and appointed appraisers. The
appraisers assigned the whole estate to the

said Mary ; but no final decree of the judge
was passed upon the report of the appraisers.

A deed of conveyance was made which
superseded the necessity of such decree. He

. paid the Respondent 550 as fees for counsel,

and the usual probate fees besides. It ap-

pears by a reference to the papers In the

probate office, that the application by Lor-
ing in behalf of Mary Trowbridge, was made
March 18th, 1805; and it also appears by
the commission of the Respondent that he
was appointed judge of probate Feb. 1st,

1805.

Has this evidence weight and character

enough to maintain the accusation herein

advanced against the Respondent? The
witness must be under a mistake, either as to

the tim« of making application to the Res-
pondent, or in the fact that he was judge of

probate. In which is the mistake most like-

ly to be? That an application, of the sort

testified to by the witness was made, on the

18t.) of March, 1805, is proved by testimony

not to be contradicted. The recorded pa-

pers of the probate office show all the sab-

sequent proceedings to have been such as

the witness has stated. He swears that he

presented the petition at the time of his first

application, and that the Respondent then

told hira he should charge fees as counsel,

as well as judge. It is obvious to any one,

who has attended to the subject, that witnes-

ses will narrate ancient facts with great ac-

curacy, but *hen you require them to fix

dates, they cannot avoid falling into errors.

The witness is not positive as to the precise

time, and that being a circumstance in

which mistakes are so very liJkely to happen,

his want of accurate recollection evinces no
disregard to truth. But in the other facts,

to wit, that the Respondent said he should

charge fees as counsel as tvell as judge, and
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tUat he did act m a double capacity, and did
leceive fees for services in botii characters,

he cannot be mistaken. If they are untrue,

it is downright wickedness in tlie witness to

state them. But there is no necessity for

supposing wickedness in the witness. All
the collateral circumstances in the case con-
firm the belief, that he has narrated all the

material facts correctly, and is mistaken only
in fixing with precision the date. I see no-
thing in the testimony of Benjamin Chnmp-
ney which should impair the force of that of

Loring. Every thing both of them have
stated, may be true. There is no repugnance
between, them. Nor does the Respondent's
case derive any more aid from the testimony
of Oliver Prescott. His recollection is very

imperfect ; and his statements vague and un-
certain ; and upon an interpretation the

most favorable to the Respondent, his testi-

mony contradicts no part of that given by
Loring. The Court are not, without urgent
necessity, to suppose any part of the evi-

- dence false. It is their duty to reconcile the
testimony of the different witnesses, if it can
be done. Upon the hypothesis that the Re-
spondent is guilty of the ofil^ence imputed to

him, all the testimony is capable of reconcil-

iation. But upon the supposition of his in-

nocence, it cannot be reconcilftifl.

The accusation in the seventh article, is

proved in the manner and form therein stat-

ed. The question tlien would seem to be,

does it contain an offense of misconduct or

maladministration in ofifice sufficiently char-
ged. The Respondent is accused of giving

advice, as an attorney, to a guardian, for a

pecuniary reward ; and afterwards, of allow-

ing, as judge of probate, an account of guar-

dianship, in which the sums paid him for

counsel were items of charge. It is not

known that there was any statute in force in

this Commonwealth, at the time of this

transaction, prohibiting such practices. It

was an offence, if any, against the conmion
law. The common law is a system of salu-

tary rules, pervading free states, and protec-

ting the soinid morality of the whole com-
munity. Its influence, though secret, is

powerful and benign. It is the source of
public and private confidence ; the guar-
dian protector of general justice, and the

wholesome preserver of the good order and
tranquillity of the state. Its principles are

recorded in the understanding of every think-

ing being ; and they cannot be misunder-
stood. One principle of this system, univer-

sally recognized, is, that no person shall be
judge in a case in which he has an i.iterest.

Unless it were so, all confidence in the ad-

mitaistration of justice would, at once, be

destroyed. Now let us examine the facts in

this case, and see whether they do not show
a practice, which is pregnant with incalcula-

ble mischief. When the Resnondent per-

il

mitted himself to be consulted, as an attor-

ney, by the guardian, he could not but fore-

see, that he must, in all lunuan probability,

at the settlement of the guardian's account,
be called upon, as judge, to decide upon the
propriety and justice of his own charges.
This was voluntarily putting himself in a
situation to act as judge in a case in which
he had an interest. It is the duty of the
judge of probate in passing upon an account
exhibited for allowance, to inquire into the
fitness, propriety and justice of every item.
When there are items for money paid him
for services rendered in another capacity, it

is impossible, in the nature of things, for him
as judge of probate, to say, that the services

I

were unnecessary, or that tlie charges were
I unreasonably high. The guardian has no
motive of interest to object to the allowance
of unreasonable charges. _ The judge is sup-

posed by the law, to be the real proicctor of,

the ward's interest. But if he can make
such charges as an attorney, as interest may
suggest, and afterwards, under the same im-
pulse, allow them adjudge, it requires no un-
common sagacity to see, that the guardian
will also look a little to his private mterest,

and inasmuch as he shall have been liberal

tothe judgu at the expense of his ward, the

judge will be liberal to him at the expense
of justice, as well as of his ward. I will not
spend tune in pursuing the inquiry any fur-

ther. In whatever light this practice is con-
sidered, it leads to the same result. It is

against sound morality ; consequently a vio-

lation of the common law of the land.

The eighth, ninth, tentii and eleventh ar-

ticles contain accusations of nearly the

same character as the seventh ; and as far as

the allegations are proved, they will require

tfie same decision of the court. The evi-

dence adduced in support of the eighth and
eleventh articles, is t>elieved to be sufficient

to warrant a conviction. The aacount, in

the hand writing of the Responderu, pro-

dueed in relation to the eighth article, shews
that the §2 were paid for assistance. The
charge is that the money was received bv
the Respondent for advice and assLstance.

And, although the witness cannot say jiosi-

tively for what service it was paid, yet his

testimony, in connection with the account,

shows that it vvas received as in the article

of accusation is alleged. I will not dwell

upon the evidence applicable lo the eleventh

article, but only observe, that it appears ful-

ly to support the charge. The evidence

fails of making out any offence in the ninth

and tenth articles.

I will now call the attention of the Hon-
orable Court to the twelfth article. Tlie

matters set forth in this aiticleare abundant-

ly proved, if the testimony of Alpheus

Ware is to be credited. And wli;it is there

to iinpair ihe credit of his testimony ? Fur
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aught that appears, he is a man of respecta-

bility of character. His manirer of testify-

ing evinces no want of intelligence or can-

dor. It is said, there is a cunflict in some
material facts between his teotimony, and
that contained in the deposition of Nathan
Grout. I do not so understand the evidence.

It is true that Ware states some things

which Grout does not ; and most of them,
such as Grout could not know. In all the

material occurrences happening in the

presence of both of them, there is a most
perfect concurrence in their testimony. But
it is also said that Ware has feelings of hos-

tility towards the Respondent ; and that he
has within a short period threatened to get

him indicted. These circumstances being

proved are to have all the weight to which
they are entitled. And that in my view is

very little. His feelings of resentment may
have been excited by just cause. The Res-
pondent might deserve to be indicted. The
causes of ill will can never he shown to in-

validate one's testimony. The effects only

can be listened to. The evidence resulting

fiom the testimony of Ware then being
unshaken and unimpaired, the accusation in

this article is fully made out in proof. Then
what is it ? What offence ? I will describe

it ; and the court may give it a name. A
judge of an honorable court of this Com-
monwealth, wHile sitting upon the seat of
justice, stooped to listen to the private con-
versation of persons within his hearing

;

voluntarily offered his advice in a matter in

controversy between them ; after\vards de-

manded pay for it ; left his seat, and follow-

ed one of the parties dowu stairs, to [persuade

him to pay him ^5. After a fruitless effort

to obtain payment of the one, he induced

the olhei to accompany him into a private

room. Here, to overcome the objections

urged against the paymesit, he fraudulently

altered an account which had been settled

and sworn to. This transaetion shows such

prostration of dignity, and such degradation

of character, that I have no name to give it.

And whatever name the court shall please to

give it, one thing certainly must be true, that

it can be nothing less than misconduct and
maladministration in office.

It is doubtful whether the charge in the

iliirteenth article is sufificienily proved.

—

The material allegations in the fourteenth

and fifteenth articles are proved or admitted.

Tliey are in principle no way distinguisha-

ble from tlie seventh ; and what has been
said in relation to that, will apply with the

same force to these. I have now, Mr. Pres-

ident, in discharging the duty assigned me,
passed the several articles in review

; pra-

sented a brief summary of the facts, and

stated such oicncrai principles of law as I

supposed to be applicable to tiie subject, f

have purposely omitttcd many things which

might well have been said ; I shall be fol-

lowed by two of my learned associates, who
after hearing what is to be said in behalf of

the Respondent, will examine the subject

more minutely, and supply such omissions
as I have made.
Mr. WEBSTER said, with the leave of

the Court and the Hon. Managers, he would
ask a single question of one of the witness-

es. Leave was granted, and Dr. Oliver

Prescott was called again to the stand.

Q. by Mr. WEBSTER. When did you
first know of the Respondent's being retain-

ed as counsel for Mary Trowbridge ?

A. My father died in Nov. 1804. Before
that I knew of consultations between Lor-
ing and the Respondent. I recollect th»
summer before my father's death being in

the Respondent's office, where there were
twa rooms. While I was in the outer room,
Loring came from the inner, in company
with the Respondent. Loring went away,
and James Prescott then said Loring wants

me to act about the division of the Trow-
bridge estate.

The Managers objected to any account of
the conversation as given by the Respondent,
when Loring was not present ; and the

witness was dismissed.

Mr. SHAW. I beg leave to cite the fol-

lowing passage from 1st Coke's Inst. 368. b.

" Extortion, in liis proper sense, is a great

misprision, by wresting, or unlawfully tak-

ing, by any officer, by colour of his office,

any money, or valuable thing, of or froui any
man, either that is not due, or more than is

due, or before it be due." Lord Coke then
cites the statute of Westminster 1st, Ch. 26.

whereby it was provided, that no officer of
the king " should take any reward for doing
of his office, but only that which the king
alloweth him, upon pain that he shall ren-

der double to the party, and be punished at

the king's pleasure. And this was the an-
cient conmion law, and was punishable by
tine and imprisonment ; but tiie statute ad-

ded the aforesaid penalty." He then states,

that, by colour of later statutes, permitting

fees in certain cases, the king's officers did

usually offend ; although (the former act yet

being in force,) they could not lawfully take

any tiling, but where and so far as these latt-

er statutes expressly allowed ; and he ree-

fers to the case of Sluirley vs. Packer decid-

ed in the 13th of James, and the statutes of
21 Hen. 8. cap. 5, and 19 Hen.7. cap. 8. He
then concludes, " of this orinie it is said,

thit it is no other than robbery ; and anoth-

er saith, that it is more odious than robbery
;

for robbery is appareut, and hath the face

of a crime ; but extortion puts on the visure

of virtue, for expedition of justice, and the

like ; and it is ever acconipanietl witii the

grievous sin of perjury. But largely extor-

tion is taken for any oppression by extort

power, or by colour or pretence of rijjht
;
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and so Littleton taketh it in this place.

—

Extortio is derived from the verb extorqueo"

I would also cite from 4th Coke's Inst.

S36, the case of Neale vs. Rowse, on an in-

formation forextortion upon the St, 21 Hen. 8.

" The point in question upon the informa-

tion was, if the probate be not written upon
the testament itself, but upon the transcript

ingrossed, whellier the taking of a fee by
the defendant for the ingrossing were with-

in the said statute." It was decided, that

such a fee ought not to be exacted, as such
a construction would defeat the intent of
the statute. It is our object to show, that

where the statute has annexed a fee to a

general duty, it is not for the officer to take
several fees, for different parts of that duty.

And I further beg leave to cite the case of
the King vs. Loggcn and another, 1 Strange
73. ^' Indictment against defendants for

extortion, setting forththatthedefendant,Dr.
Loggen, being Chancellor, and the other de-
fendant register of the bishop of Sar'jm,
did force one Thomas Hollier, exesutor of
the vviil of Mary Alston, to prove the said

will in the said bishop's court, ubi they ben^
sciehant that the said will had before been
proved in the prerogative court of Canter-
bury, and by reason thereof they extorsive

mgebant of the said Thomas Hollier 40 s.

On not guilty pleaded there was a verdict

for the king generally." The defendants
moved in arrest of judgment. " It was
urged for Dr. L. that in this case he acted
as a judge and therefore was not indictable
for an errour of judgment. Sed per Parker
C J. In this case he did not act as a
judge between party and party ; but was on-
ly to determine whether he should have
such fees or not ; and that rule extends on-
ly to judges in courts of record, and not to

ministerial officers, as was resolved in the
case of Ashby vs. White."
Mr. WEBSTER. Does the learnrd gen-

tleman mean to contend that the taking of
fees in this case was not an official act ?

Mr. SHAW. It was a ministerial and
not a judicial act. T^ e case I was reading
goes on to say, " The exceptions to the in-

dictment were many. 1. For that it only
alleged tliat the defendants ben^ sciehant
that the will had been proved before, fee.

whereas they should have shown that it ap-
peared judicially before tliem." This ex-
ception was overruled. 3. "For that the
indictment had not alleged what was the just
fee

; so non conslat that the defendants were
guilty of extortion. Sed per Parker^ it mat-
ters not whether 40s. was tlie usual fee for
probate, since in this case the defendants had
no title to anv fee at all," he. he.
Mr. DUTTON. To the point that extor-

tion is pimiEhable at common law, I refer
the Court to 2 Rolle's Rep. 26S, tiie case of li

Smith v. Mall.

Mr. HOAR. In introducing our remarks
upon the facts, and the law which must sup-
port the present impeachment, if it is sup-
ported at all, the Respondent and his coun-
sel feel deeply impresed with the circum-
stances under which he is called here to an
swer, and occurrences which have taken
place long previous to his trial. We hope
that these circumstances and occurrences
have not escaped the attention of thig Hon-
orable Court. It is a matter of public noto-
riety, that as soon as these articles of im-
peachment, containing two or three charges
at least of a very gross nature, made by au-
thority of the House of Representativer,
were presented to this Court, they were pul-
lished in the newspapers throughout the
country, and read and commented on by ev-
ery person in the community. Perhaps this
is not improper. It is perhaps an incident
of which he has no right to complain. But
it must tend by the effect produced on the
public mind—by the discussion excited—the
statements brought forward in relation to the
case, and analagnus cases, some of them
having colour of truth, yet capable of a sat-
isfactory explanation, and others totally
groundl«3s—the publications in the papers of
this town, going of course throughout the
Commonwealth, in addition to the weight of
authority under which the charges were
made, to produce an impression almost irre-

sistible by evidence or by argument, [He
reads from a Boston paper of Feb. 9th, the
following paragraph, copied from a Worces-
ter paper.

Worcester, fee 7.—We «nder5tand that the
expense of setlJing an estate in Middlesex cminty,
exceeds by four limes the aniount of settling an
estate of the same value in Worcester county.]

It is a well known provision of the bill of
rights—of that instrument by which you are
empowered to judge, and our client is re-
quired to answer, that the party accused of
any offence shall kave the " right to meet
the witnesses against him, face to face," that
he may have on opportun'itj of explaining
their testimony if he can, and of hav-
ing ail the evidence which is to produce an
effect against him, openly exhibited on oath.
Yet in relation to the circumstance? alluded
to, what is the fact ? Are not statements
made in presence of the judges, ^have tiiey

not heard conversations, the effect of wijicli

it is very difficult to counteract ? In a court
of common law, if a juror had beeii so situ-

ated it would be a sufficient reasoa for his

being withdrawn. I need not argue before
this Honorable Court, that the party lias a
right to be judged solely on the evid3nce
now produced on oath. It vyill be admitted

—

there is no queslon as to the theory, bur the
difficulty is in practice. It is when there are
small chasms in the evidence to be fiiied up
-—when the proofs of a corrupt mtetition ad-
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mitof a (]oubt,lliat thcsesloiics, these popular
iiiipressioiis piocluce an effect. It is notorious

that judgments have been rendered—verdicts

have been given, founded on illegal evidence.

I make these remarks confident of support

from intelligent minds, who know the dififi-

cuity of laying their previous impressions

out of the case. It is those men who know
little why they draw certain conclusions,

that will consider these circumstances of lit-

tle consequence, but they who know the op-
erations of their own minds and are in the
habit of enquiring why it is that they come
to certain results, will best appreciate these

remarks, Rnd will feel the difficulties of the

case. The Respondent does however ap-
peal with confidence to each member of this

j

honorable body, to examine the evidence of I

each charge and to lay out of it every thing
that is net legally proved. He feels satisfi-'

ed that chasms will not be supplied, nor the

judgment influenced by out of door ru-

mours. If it is possible to give such a con-
struction to the acts of the Respondent, as

to make them consistent with pmity and up-
rightness of intention, you will m;ike such
construction, and he will be entitled to ac-

quittal. Suppose that any memi)cr of the

court, taking the facts as proved, should
think them right, and within the limits

of law, and "every other member sliould

think them wrong ; I maintain that this cir-

cumstance would show tiiat the Respondent
is entitled to acquittal from every member ;

for the honorable member who tliinks him
correct, must be either incapable of judging,
or corrupt—or it is a case in which honora-
ble men may dii'ier. There would be cvi-

dehce to the Court, furnished from their

own body, that it is a case in which judicious

and honest men may mistake the law, if it

is a mistake, and therefore the presumption
of a corrupt intention—(he proof of guilt

would fail.

We shall agree with the Managers in ma-
ny of the general principles which they have
laid down—that tliis Senate for example is a

court, for the tjial of all cases of impeach-
ment and maladministration, and that the

terms misconduct and maladministration are

more extonsive than almost any others. It

is true that under these terms are included
several crimes which have been emuiierated,
and proof of either would be sufficient to

remove the Respondent from office. We
maintain liowever thai some crime must be
Alleged and proved, and that it must be of
sufficient magnitude to justify a removal
from office, or the Respondent must be ac-
quitted. We cannot agree that the articles

are to be taken in the Imnp, and if the court
thinks on the whole he ought to be removed,
i:)afheisto be convicted. If sn. wh;it is

tl:e value of the provision of the bill of
iglits cited hy my collo;iguc, by which no

subject is bound to answer for any crime or
offence " until the same is fully and plainly,
substantially and formally described to him."
If this clause authorizes one thing to be
charged, and another to be proved, I do not
know what the words mean—they might as
well be out of the constitution as in it—they
are wholly useless in practice. It has been
alleged not to be necessary to set forth def-

initely and distinctly any criwie or offence
for which the party would be liable to pun-
ishment. What is the oath that this Hon-
orable Court have prescribed to themselves?
It is that they shall try the Respondent " ac-
cording to law," What law ? The oath
means nothing, if it authorizes you to judge
him according to what on the whole you
think right. There must be a law impos-
ing a duty on the Respondent—requiring

the performance of certain acts, or en-
joining on him to avoid certain acts, and it

must be shown that he has violated that law.

Whether it be a requisition of the statute or

the common law, if it be shown that he lias

intentionally, wilAilly, and corruptly violated

it, the offence is clearly and fully stated, and
the charge if .supported by proof is sufficient.

But unless tl)e facts to be proved are sub-

stantially and formally alleged, and the

proof corresponds with the allegations, he
is entitled to acquittal, or the provision of
the constitution which has been cited, and
every principle of every other court of jus-

tice will be disregarded and violated. If a

different course may be adopted—if it may
be alleged that the Respondent has been
guilty of misconduct, and some lacts stated

which the majority of the court may think
wrong, though no specific violation of the
law is pointed out, it will amount to an ex
postfacto law, adopted by a single branch
of the Legislature. But I do not fear that

absurdities like these will be supported by
this court. I believe that the principles

which I have stated are perfectly defensible,

and will be recognized by the court. If ihear-

ticle itself, taken as it stands, charges no crime,
that alone is a sufficient ground for acquit-

tal, and if a crime has been sufiUciently al-

leged, and the proof fails, it is another
Htround of acquittal, but not clearer than the

first.

I will row ask the attention of the Hon-
orable Court, for a short time, to the arti-

cles separately, in their order, and to the

ficts proved. I shall also, as I proceed,
glance slightly at ihe principles of law ap-
plicable to the several articles. The first ar-

ticle alleges that the Respondent has been
guilty of misconduct and maladministration
in office in attempting to hold an illegal

court. I have felt, I confess a degree of dis-

appointment in being called upon to make
any defence at all to this charge. It may be
that I shall be disi'ppointed again—^luUyouy
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Honours muy tliiiik diis cliarge important.

As the Managers iuive niado it tlie subject

of an argiuneut, it may not be proper to pass

it over witiiout remark, thouoli my own im-

pression is, that no one can undertake to

support the position of a wilful and corrupt

violation of the law in holding these courts,
);

and that it does not require any argument to

justify the course that has been pursxied by

the Respondent. It is proved and admitted

that he held the court at the place and time

mentioned, and that the diiy mentioned is

not a day named in the statute for holdini;

the probate courts for the county of Middle-

sex. I will call tiie attention of tlie coml to

the statute of Mar. 7th, 1806, which has been

read and commented on by the Managers.
Sec. 1. enacts that the court of probate for

the county of Middlesex shall be holden at

the several times and places mentioned ; and
Sec. 2. enacts among other thing'^, that
" when it sliall appear to him [the jtulge] to

be for the general benefit, or (he interest of

individuals, he shall be, and is hereby fully

authorized and empowered to appoint such
other times or placeis for holding such
courts as he shall deem expedient, by giving

public notice thereof, or notifying all con-

cerned." I do not know any language to

illustrate this statute, if it docs not mean
that when a party applies, and the judge
shall think from his statement, that it will

be for his interest, and that of all concerned,
to hold a special court, he has aright to hold
such court, giving the notice required by the

law. If it does not mean this, I know not
what it does mean. The Hon. Managers
say that the law has not been complied with

because the register did not attend, and was
tiot notified, and that as a party concerned,
he ought to have been notified. This is a

new definition of the won\ parli/, and if the

register is a party, I suppose tlie judge is a

party. The manifest intention of the statute

was that all persons interested in the estate

should be notified. If this was done, all that

is required was done. What are tlie facts

proved ? The witness for the government
states, not only tliat the widow and next of
kin were notified, but that the court was
holden at the time and place mentioned at,

their request, and tiiat ttiry attended. As
far as respects ihis point, there is an end of
the question. It would be a waste of time
to argue further that the judge is always enti-

tled to hold a special court when all concern-
ed are notified, if he thinks it for the inter-

est of the parties, and of this he alone is to

judge. My associaies will probably consid-
er the question more at large, whether it is

-necessary for the register to be present, to

constitute a court. I will merely ask if

when a judge of tlie supreme court pro-
nounces a judgment, certifies papers, and
gends them to a distant countv to be record-
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ed he is violating his duty—if when the
judge dismisses the clerk for a day as some-
times happens, what is there adjudicated, is

(]one coram non j II dice, and therefore void.

I do not mean to go into this subject, but I
will ask the attention of the court to one re-

mark. It was admitted by one at least ofthe
Manasers, when we were endeavuuring to

introduce evidence of usage in oilier coun-
ties, tl^at if it was shown that there had
been a usage in the same county it was ad-
missible as evidence. It happens that we
have evidence of the practice of the pre-
ceding judge of holding special probate
courts, by notifying the parties concerned,
and without the presence of the register.

This was before the statute that expressly
authorizes the practice, and yet no com-
plaint was evef made. The predecessor of

the Respondent held the office almost from
the revolution. All the provisions of the old

statutes are affirmative. They have no
negative clauses. The courts shall have cer-

tain fixed days, is the language of the old stat-

utes, orihec()nstitution,and of oneor twolaws
passed sincetheadoption of the constitution.

II the understanding of the constitution were,
that there should be courts on no other days,
this statute is unconstitutional when it pro-

vides that tliere may be other days. It

would be remarkable if this court should ad-

judge that to be a wilful violation of the

law and of ihe constitution, which is in con-
formity with the construction which this

body, sitting as a legislature, has put upon
the same words in the constitution. It is

mrinifest to my view that this construction
of the constitution and of the law is correct ;

although there may be arguments whicli

might be used among your Honors, sitting in

another capacity, in favor of their sitting on-
ly on fixed days, and at certain places ; luit

until tiie legislature shall proride that the

courts shall be exclusively so lioiden, it is of

the last importance to the Rcs(K)ndeiit liiat

your Honours slionid not think lie has been
guiliy of corrupt and wilful misconduct,
wlieu he acted according to tiic express
^ords of the statute, and the understanding
of every person who shall examine if. If

his construction of this statute is not onlv
wi'ong hut so plainly wrong as to be proof of
a corrupt intent, tliere is an end of tlie de-
fence. The argument of the managers is in

that case nndoubrediy good that the fees

were unlawfully taken.

Tliere is another, and an insuli:ted charge
noiiiained in this article— that the Respon-
deni refused to deliver to the administrator
an I'ccount of tl\e items of the fees paid by
him. I did suppose wlien I heard the evi-

dence in support of this charge that the
charge would he relinquished, and we should
hear no more about it. When the question
was a^kod the witness, did you yon aslc the
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judge to give you a specification oT the

items he said that he did. But on the cross

examination when the only proper question

was put to iiim, will you state what was ztlie

question you put to the judjs;e ? The wit-

ness answeied, " I cannot say whether I

asked him for a receipt, or for a voucher—

I

cannot recollect.'- When enquired of if he

asked for a, specification, hc^aid yes, believ-

ing undoubtedly that a specification of
items and a receipt were the same thing.

—

He did undoubtedly ask for a receipt he-

cause he wanted a voucher and the judge
told him that it was not necessary, for tiie

sum paid would be allowed in his account
without it. But wlien questioned more par-

ticularly if he asked for a specification of
items, or used any language of that precise

import, he cannot say that he did, yet the

Managers ask you to say on your oaths that

he did, and to depend on this testimony for

the proof of it. I fear I have trespassed

too long in taking so much tirr;e on this

charge. The remaining charge in the first

article is that the Respondent received oth-

er and greater fees than he was by law al-

lowed to receive. We state first that there

is no crime charged in the article in relation

to this item—nothing charged in such terms
that the Respondent is hound by law to

meet it. I do not say that the Managers are

Iinldcn to the strict tecimical forms of an in-

dictment, but if there be any rule, it is, that

'vhatever is necessary to be proved, must
be alleged. Circunvstances which are mere
matter of form we do not insist on— but we do
say, that in this and in all the oilier articles,

wjiatever is necessary to be proved is neces-

sary tobe stated in the impeacliinent. As
to the Managers I know they had a great

difficulty to contend with. They were un-

der the same embarrassments that the Re-
spondent's counsel are—they could not state

%vhat the legal fees were. After ihe lumin-

ous statements of two or three of tiie Man-
agers, if the court iiave understood what
they consider the legal fees in the case, they

have been more fortunate than I have. 1

have listened with great attention, and beg-

ged for an explanation, yet remain ignorant

of their views re;<pccting the law. Will

yon convict tiie Respondent, not only of
having broken the law, hut of having wil-

fully and corruptly disregarded it, w!icn no
one can tell wliist tiie law is ? I do hold

that until intelligent and learned men can

fit down and frame articles in the common
form, showing what tiie legal fees are, and
in what respects the law Iins been departed

from, this Honorable Court will not condemn
the Respondent for having wilfully and cor-

ruptly transgressed tliis law. J am satisfied

that I should be perfectly safe in leaving

tliis question here, without going in'o a

more minute consideration of the facts.

—

Suppose the sums paid to be the largest, and
the services rendered the smallest, if these,

rules be observed the Respondent is perfect-

ly safe. But he chooses to show not only
that he is legally innocent, but that he has
not done wrong in a moral point of view

—

he wishes to guard his reputation as well as

his office, and the former not less anxiously
than the latter. The fee-bill provides for

certain services, but both before and since

the passing of the statute certain other ser-

vices equally onerous, have been imposed
upon the judge, for which ro fee has been
by law provided. Fer a letter of adminis-
tration, administration bond, recording, fcc.

the fee-bill makes a provision. No one has
a right to go beyond this positive provision.

The statute in making provision for certain

services does hot say that the judge shall

have no compensation for other services.

—

Tiiere having been other services rendered
before the passing of this statute, and fees

having been received for them before, and
nothing said of those services in the fee-bill,

the fees st.ind precisely on the same footing

as they did before. We say it is right,

proper, and honest to take for these services

a fair and equitable compensation. Facts

might be supp'osed of extravagant fees be-

ingdemanded for these extra services, which

would show corruption in the judge. But
we are prepared to show that no such facts,

have been proved in this case. The Man-
agers say that no fees can be taken for ser-

vices not named in the fee-bill. They
stand on this ground. Let us examine this

doctrine. We will take any of these cases.

Take for example, the second article which
relates to a case of guardianship. In rela-

tion to guardians to minors provision is

made hy the statute ; but before the statute

was passed, there was a process for granting

guardianship over spendthrifi.'^— forms were

to be gone tiirough— notice was tohe given to

the selectmen—an inquisition was to be tak-

en—the papers are generally prepared by

the judge or some person in the probate of-

fice—the papers required by the statute are

numerous. When a man is charged with

wanting intellect to take care of his proper-

ty or with being so idle as to require being

put under guardianship, and deprived of

some of the rigiits of a citizen, an investi-

gation is to be had and labour jieiformed.

I agree with the Honorable Managers that

tlieie is a jurisdiction given to the judge of

probate tliat is exceedingly impoilant

—

t!iere is none which has a more important

jurisdiction except that which goes to the

life of the individual— it has the power of

declaring a man so far degraded and ciebas-

rd :i;i to require that the power shall be ta-

ken from him of managing his own estate.

Now it is difficult to suppose any reason-

why v.hcn the Legislature have providedj.
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that for certain seivices certain fees shall be

taken, and have required that certain otlier

services of tiiis important nature shall be

performed for which no fee is provided, it is

not lawful to take a fee for the service so

required, bearing a proportion to the fees

which are provided. But it is said that no

fees are to be taken except those enumerat-

ed in the fee-bill. Is the law so ? or is it

so clearly so that having taken such fees is

evidence of corruption ? The question to

be decided by this court is whether taking

these fees is evidence of corruption, though

w» do not quit the ground that the taking of

them is strictly legal. If the taking of such

•fees is prohibited to this Respondent, it is

prohibited to all the officers mentioned in

this statute. Let me ask your attention to

some other ofificeis. Justices of tlie peace for

example are entitled to receive seventeen

cents for the acknowledgment of a deed.

Suppose a person who is confined by sickness

has occasion to make an acknowledgment
of a deed, and a magistrate is sent for to a

distance of five or ten miles, and he takes a

reasonable compensation for his lime and la-

bour. There is nothing in the fee-bill to

authorize such compensation, and by the

doctrine set up, if he takes it, he not only

takes what he has no right to take, but does

an act which proves him corrupt and sub-

jects him to impeachment and removal fiom

office. If I thought this corruption, I should

be afraid to say it. I should be afraid that

many of those whom I very much respect

would think I was using language very un-

suitable if I were to tell tiiem that in eveiy

instance in which they had taken fees of

this description, they had been guilty of

wilful and corrupt misconduct, and malad-

ministration in office. I can hardly bring

my mind to argue on this subject. Suppose
the case in which parties agree that a depo-

sition shall be taken by a certain magistrate

—he is required to go a distance of 5 or 10

miles to meet the deponent. It is the duty

of the magistrate to go and perform the

service, and it is no violation of moral riglit

to take a fair and equitable compensatiim.

1 appeal to your Honors knowledge of com-
mon transactions, whether this is not often

done, and to your common sense whetl;er it

is not right. Take the case of a sheriff, in-

to whose hands a writ is put requiring hiin

to attach goods in a store. He is put to ex-

pense in removing the goods, and on the

writ the expenses are charged as fees. No
provision is made for this in the fee-bill.

—

Yet gentlemen say tiiat though some-
times sheriffs render services for a very

small compensation, yet for others they get a

good compensation, and on the whole thev

choose to take the office. But charges of

this description are every day made and
sanctioned by the courts, it is the settled
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practice of our courts, and every lawyer
knows it and conforms to it. Mr. President,
is corruption universal in this Common-
wealth ? Have we no such thing as purity in

the administration of our laws ? If it be true

that taking fees not provided for in the fee-

bill furnishes evidence of corruption, if ths

Managers are right in their position, it will

bring us to a conclusion not very palatable
t© tiie magistrates in this State. Yet this is

the principle un which my client is to be
convicted. I cannot but be confident that
the point urged by the Managers is one
which will not be received with approbation
by any member of the Court. I maintain
not merely that it is not evidence of corrup-
tion, but that it is strictly legal and right, to

take a fair and reasonable compensation, ex-
cept in the case where the compensation is

provided in the statute. Where provision is

made, to exceed the fee provided is undoubt-
edly punishable. The register for the coun-
ty of Middlesex when on the stand said that

he could not distinguish, in the items which
make the charge of three dollars and fifty

cents f«r granting adininistration, those
which are allowed by the lav/, from those
which are nut. He found the practice in the

office when he came into it, of charging that

sum. Neither the witness nor his predeces-
sor in office are in fault for tiiis. It is the

fault of the law, and vvheu your Honours in

another capacity will render the law more
clear, there will be reason, not only for my
client, but for the county, to rejoice.

But it will be argued that there is a usage
in Middlesex, to take for granting adminis-
tration, not five dollars and fifty eight cents,

which the Respondent is charged in this ar-

ticle with taking, but three dollars and sixty

!
cents. The Respondent and his counsel de-.

signed to show what was the usage in other
counties. This purpose was resisted by the

Managers, and successfully. The Respond-
ent was not permitted to show as he might
have done, that in all the counties of the
Commonwealth tlie same course was pursu-
ed—not that precisely the same papers were
used or Viie same amount of fees charged,

but that in some counties a considerably

larger sum is taken, and in others a consid-

erably less. The Managers having proved
the usage in Middlesex, furnishing the onlv
pretext for criminality, opposed the proof of
usage in other counties by way of defence.

One or two of the Managers admitted, that

if a usage in Middlesex under any olhci

judge, similar to that adopted by the Ret-
pondent, could be proved, it might furnish a
presuniption to rebut the supposition of cor-

ruption. In consequence of this intimation

we produced the testimony of Dr. Prcscott

to prove a similar practice under the admin-
istration of his father, the i)receding judge
of probate, of holding :-peciHl court?-, and of
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charging something extra for the extra ser-

vices. This evidence of usage does not

seem to be more satisfactory to the Manag-
ers than the usage of other courts. No per-

.son ever suspected the late judge of probate

of being a dishonest man. If there was

ever a person in that county who went off

the stage witli the reputation of incorrupti-

ble integrity, and with the public gratitude,

it was he. Yet his successor in office is

charged v.'ith acting corruptly for following

precisely the same course of practice which

he adopted.

If the ground that any excess above what

is allowed ii\the fee-bill is a violation of tlie

law, is abandoned, the course of the Manag-
ers must be to contend that the excess above

that sum is so great as to show that the Re-
spondent acted with a corrupt intent. The
question to be tried is not whether he took

more than a reasonable compensation, but

whether he took such an excess as to prove

a corrupt intent. In this case he took as a

fee for all the services in granting adminis-

iratien, five dollars and sixty eight cents

—

not two doUits more than they maintain

would liave been the proper sum. Before

condemning him for this extra charge of

fees, it is proper to consider the extra trouble

to which he was subjected. He was oblig-

ed not only to leave his ordinary business,

and to perform the labour usually perform-

ed by the Register, but to prepare duplicate

papers, that the proceedings might be duly

recorded. It is said tliat this was an unnec-

essary labour, because the original papers

might be retained until they were recorded.

To what beneficial purpose would the ad-

ministration be granted, and the papers

made at a special court, if they were to be

retained in the possession of the judge until

tlie next stated probate court, or until they

could be recorded ? The practice of mak-

ing an extra diarge for the extra trouble of

transacting business at these special probate

courts has not only been proved to be con-

formable with the usage of the county un-

der the administriition of tlie preceding

iudge, but if it is fully examined, I am sat-

isfied that it will be proved to be right and

reasonable. Or at least I may ask, if it is

not right, is it so glarmgly wrong as to fur-

nish evidence of wilful and corrupt miscon-

duct ? Tlie sum taken for extra trouble

was one dollar and ninety eight cents. It

was a very moderate compensation for the

trouble, and it has been proved that it was

ihe practice of the Respondent to avoid

holding such courts as Hiuch as possible,

and to require suitors to go to the regular

probate courts, notwithstanding the extra

compensation which he demanded when he

held such courts. At the five other special

courts, stated in the other articles to have

been holden. the excess beyond the common

fees for extra trouble, is in no instance
greater, if so great as in the first. But if

the receipt of five dollars fifty eight cents,

tor granting administration, under the cir-

cumstances stated in the first article, be evi-

dence of a corrupt intent, your Honors have
it, and may have it in abundance. It is a
course which the Respondent has uniform-
ly pursued, and will continue te pursue, un-
til he learns that it is wrong.
The usual hour of adjournment having

arrived, on motion of Mr.Pickman it was
ordered that when the Court adjourn, it ad-
journ to Monday at 10 o'clock.

On motion of Mr. Varnuin, the Senate
adjourned.

IN SENATE.
MOKDAY, APRIL 23.

COURT OF IMPEACHMENT.
?'Tr. Hunnewellon the part of the Senate,

and Mr. J. Russell en the part of the House
©f Representatives, delivered the usual mes-
sages between the two Houses.
The Court was opened at 10 minutes past

10 o'clock.

Mr. HOAR proceeded in his argumeat

:

Mr. President, I should be ungrateful for

the indulgence shown me by this honorable
Court on Saturday, if I did not endeavour
to occupy as little time as is consistent with
the duty I owe to my client. The Court
will however recollect that here are fifteen

trials in one, and it will be impossible for

me, without neglecting some of them, to be
as concise as I should desire, both on my
own account and out of regard to this hon-
orable Court.

In tiie second article, to which I now call

your Honors' attention, the Respondent is

charged with having granted on the 20th
day of June, 1818, at his oflice in Groton,
and not at any probate court, letters of guar-

dianship over three persons, one of them a

spendthrift and tlie two others, rion compotes

mentis, and with having taken other and
greater fees than are by law allowed there-

for, viz. g32,10. With regard to that part

of the charge which relates to holding spe-

cial courts, i have already observed, that the

principles applicable to the first article will

apply to the four biicceeding articles. I have

submitted all my lemarks on that subject. I

said tlien, that I should not attempt to an-

swer to all points raised by the Hon. Manag-
ers, except in a general manner, and that I

should leave the rest for my Hon. Colleagues

who are to follow me. It is urged by the

Hon. Managers that if the court be illegal,

taking any fee, rven a single cent, is illegal.

It is true, if holding the court was illegal,

and so plainly illegal as to show a corrupt

misconstruction of the law, taking any fee

whatever was ill gal and corrupt. But we
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say it is necessary that the Respondent

should be charged with a specific oftence,

that is, it must be stated (for it must be prov-

ed,) that ihe law allows a certain sum, and

that the Respondent has taken a certain

other sum, more tiian the law allows. It is

not so stated in these articles, and could

not be ; for the fee-bill provides no compen-
sation for issuing letters of guardianship,

while another statute imposes it as a duty on

the Respondent to grant them. The first

point of the Hon. Managers is, that although

he is bound to perform the service, yet he

has no right to charge a fee, for that the law

intended that he should perform some servi-

ces without any compensation. I should

like to know the reason on which such a law

is grounded. I mentioned some cases on

Saturday, in which services are to be per-

formed, but no compensation is provided by

the statute. In regard to one case which I

then mentioned, that of justices of the peace

travelling to take depositions, I find provis-

ion is made for their compensation. I

might mention several cases, however,

where no provision is made for the compen-
sation of services required to be performed

;

such arc some of the services of Justices of

the quorum, in relation to the liberation of

poor debtors from prison
;
yet these services

have been constantly performed, and fees

have been as constantly received for tiiem.

Not Only do officers construe the fee-bill in

the same manner as tiie Respondent has

done, but as I observed, there are numerous
instances in which the Supreme Court al-

low a compensation to officers for services

not provided for in the fee-bill. In cases

where it was intended that fees should not

be taken, the Legislature have said so.

—

Now all provision for the fees of the judge

of probate being positive, that is, that cer-

tain fees shall be allowed in certain cases,

how is it that this strained construction

should be contended for ? I cannot per-

ceive the force of the reasoning. Just

glancing at the fee-bill, I observe tiie follow-

ing prohibition in the part respecting the

register's fees;— '• And no fee shall be de-

manded by the register of probate, for tak-

ing from the files in his olTice, or transport-

ing to the place of the sitting of the probate

court, such papers as are necessary in the

settlement of any estate or account in the

said Court." Now if a similar provision

that the register should take stated fees for

stated services excluded his right to t5ike any
fees for other services Hot .'Stated ; if this con-

tained by its own vigor enough to subject the

register to impeachment for taking such fees
;

then I would ask, what was the necessity

for this express prohibitoiy clause.^ So un-

der the allov/ance to parties and witnesses

there are prohibitory clauses ;
—" no allow-

ance shall be made for travel, to or from the

12

clerk's office to take out a vvrit," Ike. " no
plaintift" shall be allowed for more than
three day's attendance, when the defendant
is defaulted, unless" &,c. Thus in cases

where it was very likely that improper fees

might be taken, the Legislature have pro-

hibited it expressly. How natural is it to

suppose that in tii« same statute, it would al-

so have made prohibitions as to the sub-

ject of these ariieles, if it intended that no
charge should be made, but for the seivices

there named ? It cannot be that the Hon.
Court will draw the conclusion that my cli-

ent, in giving the same construction to this

statute as others have done, has been guil-

ty of misconduct and maladministration in

office. It cannot be that they will say tlie

statute is so clear, as to prove that he has

not only charged illegal fees, but that he has

done it so wilfully as to make his heart cor-

rupt. One of the Hon. Managers seemed
to imply that the Respondent migiit by anal-

ogy have taken some ftes ; that for gran ing

letters of guardiansliip over spendthrifts or

persons non compotes mtntis, he might take

fees equal to those allowed in the analogous

case of appointing guardians over minors.

This is a virtual abmdonuient of their whole
ground, in relation to the five first articles.

There is no correct principle by which tlie

Respondent can be held to have violated

any law in receiving the fees wiiich he did.

The Hon. Manager said it may be that by

analogy he might have taken some fees, but

that he has far exceeded what (he analogy

would justify. I do not understand analogy

in any other manner, except that for like

services the Respondent should charge like

compensation. Now compare the process

of appointing a guardian over a spendthrift

or person 7ton compos visntis, with that of

appointir.g a guardian over a minor ; com-
pare the papers and the services in each case,

and then see what becomes of tiie Hon.
Manager's conclusion from analogy. The
labour in tlie one case and in the other is as

ten to one at least. A minor either presents

evidence of preference of one person to be

appointed guardian, or he designates the

guardian, and t!ie letter of guaidianship is

granted. There is no disgrace, no stigma

affixed to a minor in being put under a giiar-

dian. It is not so with a spendthrift. Thei e

is every reason why the judge of probate

should receive compensation for granting

I

letters of guardianship over spendthrifts. It

lis one of the most laborious and most ardu-,

ous duties which he has to perform. Nu-
merous papers are reqnred. He miT^t issue

a warrant for an inquisition; upon thi'^ there

' must be a return ; then follows a strict inves-

ligrition into the facts ; and all this before

the letter of guardianship is granted ; so that

I am far from exceeding the bounds of truth

in saying that the comparaiive labour in the
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two cases is more than ten to one. In our

common law courts a minor who becomes a

party to an action has a guardian appointed

by the Court to defend or prosecute his

right. His counsel is named, or any other

person on the spot who iiappens to be will-

ing and able to undertake the charge. It is

a business which does not occupy two min-

utes. And it is much the same with the ap-

pointment of guardians to minors in the

probate court.

Now what are the facts proved in this

case ? For the proof seems to be as insuffi-

cient as the allegation. No letter of guar-

dianslnp is produced, or any other paper

necessary in the case; but the witness states,

that he did apply 10 the Respondent some-

time in the month of May or June, that he

informed him that a legacy ba&l been left by

her fattier lo John F. Shepherd's wife— thiit

this Shepherd and his two sons were lead-

ing irregular lives, and squandering the es-

tate—that he then asked the Resp: ndent

what was to be done—that he considered

the case and advised the appointment of a

guardian, and that in pursuance of this ad-

vice a guardian was afterwards appointed to

each of these persons. That as for the sum
paid he took no receipt, and cannot say

•whether it was twenty-nine dollars or thirty-

two. What were the particular items of the

sum which he paid he cannot or does not dis-

tinctly say ; but he knows that he paid for

all the guardianship papers at once. Now
the two witnesses who were called on tlie

part of tiie Re^spondent are nnich more full

in their testimony on this transaction than

Mr. Parker. They state expressly, that the

application was for professional advice as to

the construction of the will under which the

legacy in question arose; and Mr. Parker

on retlectioi) thougiit he might have asked

fur professional advice. They weie anx-

ious to know liow ilje legacy was to be ol-

tained fiom tlie trustee ; and when obtained

'how it was to be applied. On both these

points their inquiries were numerous' and

Ttiinute. Now then let us again advert to

the lesliui;>»y on i!ie part of the Common-
wealth. IMr. Fiske states that the usual fee,

at au' I rdiiiary probate court, for eaci) of

these cases of guardianship, of which there

were tinee, wt)uld have been $6,60, includ-

ing tiie wai rant of inquisilion, and all the

other usual papers. Suppose the sum actu

ally received by the Respondent in this case

had been ^100—I ask the attention of the

Hon. Court to the principle. The proof

nmst be in support of some specific allega-

tion ; it must be tliat such a sum was taken

for the services enumerated in I be article.

—

Otherwise it might only shew that I he Res-

pondent had taken extravagant fees as coun-

sel, an<l tiiat would not bt; a ciimc for which

iie is to be punished by this Hon. Court.-—
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But the Respondent wishes to defend his

conduct in a moral point of view, and there-

fore I would go into the consideration of the

facts. According to tlie evidence thes on
the part of the Commonwealth, the usual

fee at an ordinary Court for these three let-

j

ters of guardianship would havebeen ^19,80.

But this was at a special Court, when no reg-

ister was present. It was necessary there-

fore, or at least in such cases it is usual, to

take a duplicate copy of the pape-rs in order

that they may be recorded. The Respon-
dent Avas obliged either to act as register

himself, or to procure a substitute. Now if

two, three, or four dollars were paid for this

extra writing it would leave but five or six

dollars of the whole excess for counsel fees,

and Mr. Parker states that three or four dol-

lars were paid to an assistant for extra writ-

ing, and whether this was part of the $29 or

not, he does not know. We have a right to

assume that it was. At any rate the wit-

ness would not have been very likely to for-

get it, if he had paid three dollars more
than the twenty-niHe. Unless it is improp-

er then for a judge of Probate to act as coun-

sel in any case, the Respondent has done
nothing improper in this. Your Honors
know that some of tlie most respectable men
in this Commonwealth, some of its .most

distinguished citizens, have been judges of

probate, and have still continued their pro-

fessional practice, and given advice to every

person who applied for it. I never heard

that tlieir reputation suiTered for so doing.

Thcie is no reason why it should ; for they

had as good a right to give such advice, as

to advise them how to cultivate their farms.

The Respondent has done no more than

they liave done ; and it is impossible that

this case should in any way concern his of-

ficial conduct.

I am not aware tliat there is any thing

charged in the third ariicle, which varies it

materially in principle from the first. As to

the questiori of the illegality of the Court

the facts are precisely as they were before,

[t is proved, that the Court was holden on a

day not fixed by tiie statute. If it was il-

legal therefore in the first instance it was in

ihis also ; and if on the contrary it was le-

gal in the one case, it vvas so in the. other.

It is proved that in this case also a letter of

administration was grunted, and the same
sum taken for it within a few cents as in tiie

first case. Nothing can be said on this

point deserving any attention which has not

been already said on t!ie same point in the

first article. As to tlie services rendered at

the second probate cotut, the testimony is

that the administrator had called frequently

on the judge for advice, and had taken di-

rections how all the business should be got

through in one day, in order to avoid the at-

tendmiee c( witnesses. On looking at the
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papers we And that tiiere were many credit-

ors of the estate ; that the whole business of

settlement was transacted at this one court
;

and that the fees chaiged are in about the

same proportion to the services rendered as

in the other cases.

In the fourth article it is stated, that a let-

ter o( administration on the estate of Sime-
on Brown was granted to Joseph Butterfield,

at an illegal court, for which was taken the

illegal sum of six dollars. It is proved that

such a letter was issued at the time mention-
ed, that it was at a court holdea on a day

not named in the statute, and also that the

sum of six dollars ivas paid at that lime by

Butterfield to the judge. But for what was
it paid ? Does it appear that it was paid as

the article charges /* Why the order of no-

tice should have been memioned at all in the

article, upon the principles of the Hon.
Gentlemen who framed it, I do not see ; as

it is not among the services provided for by

statute. But this, and all the other papers

which have been enumerated in relation to

tlie first article, were included in this. The
witness farther states, that he detained the

Respondent on his business two or three

hours ; that he consulted him concerning
certain property in the State of New-York

;

that he asked advice, which the Respondent
gave him, concerning his duties as adminis-

trator, of which he was entirely ignorant ;

that be paid him for the whole the sum of

six dollars, which he thought a reasonable

charge and ^vas perfectly satisfied. Not
even the smallest sum has been proved to

have been paid for this letter of administra-

tion. We are indeed willing to admit, tiiat

out of the six dollars the usual sum was
paid for this particular service. But the

rion. Gentlemen have adduced no evidence

which goes to the full extent required by law

for the purpose of conviction on this arti-

cle ; nothing which shows a corrupt intent

on the p.irt of the Respondent.
The iifth article alleges that a letter of ad-

ministration was granted to the widow of

Shobal C. Allen. When—whether one
year or thirty years since—does not appear.

It does however appear in evidence that

such a letter was granted, that for services

rendered at that time the sum of five dollars

was paid, and that afterwards, in the course

of the proceedings on the settlement of the

estate, the farther sum of thirty two or three

dollars was paid. The sums tiierefore are

about the t-mie, or if there is any difference,

they are somewhat lower, than iliey were in

the first article. Jt is not necessary there-

fore to make any farther remarks upon this

fifth article, which concludes the first set.

—

In this, and all the preceding, there iseither

no ofl'ence alleged, or if there be a sufi&cient

allegation there is a deficiency of proof. It

does not appear from any of tiiem^ that the

9B
Respondent has done any thing which it

was not usual for other magistrates to do, or

any thing which upon the plain principles of
common sense he had not a right to do.

The sixth article contains a charge of a
different character, which if it be proved, if

the proof adduced has been satisfactory

—

such as to leave no doubt upon the mind—

I

can have no doubt of the result to which
your Honors will come. It is an undoubted
crime—an unquestionable case of bribery.

A case m which the Respondent has acted
when he should not have acted, and in

which he must have known it was a crime
in him to act. A case in which the Res-
pondent must in all human probability have
known that a contest was likely to arise,

which he would be called upon as Judge to

decide. But the Respondent has too much
confidence in your Honors' discernment to

fear, if there be no other evidence than has

been adduced on the part of the Common-
wealth, that he shall be convicted upon that

—upon Loring's testimony alone. What
are the essential facts ? Doubtless the

point to be established is, that while judge
of probate, he engaged to act in this caset,

whieh might come before him for judicial

decision, as the attorney of Mary Trow-
bridge. But if on the contrary it should

appear that he engaged to act as the attor-

ney of Mary Trowbridge before lie was
made judge, there was evidently no crime

committed, as he had not the spirit of proph^

ecy, and could not possibly have foreseen

the death of his predecessor, or that he
should succeed hi\n. Now what is tlie tes-

timony of Mr. Loring ? He says, that in

the fall of 1804, lie applied on the behalfof

Mary Trowbridge to the Respondent for

advice ; tha. he slated her case to him, and

desired to know what was to be dene. Lor-

ing indeed says that the Respondent was at

this timejudge of probate ; but he likewise

saysthatit was in the fall of 1804:—he is

absolutely certain it was as early as the 19th

of Dec. in that year ; for that he then re-

ceived a letter on the business, which he

produces, and immediately after the receipt

of which he went to the judge ; at least he

has no doubt that he went in a day or two

after, or that at farthest it could not have

been more than a fortnight. We iiave pro-

duced the records of tl;e Commonwealth,
and records do not change, in evidencf, to,

show that tile Respondent did not enter up-

on his office until long after—two months at

least after the time mentioned by the wit-

ness. This then makes an end of the case,

We admit indeed, tiiat if the rest of the

case were unexplained, it might seem that

the Respondent took very high fees as conn-

sel. But this I really do not suppose to be

the question before your Honotu". Wheth-

er the advice were correct, or not, and the
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fees reasonable, or unreasonable, can be off
no moment in the case. The Respondent
has not I believe been charged with this of-

fence, although he has been charged with

almost every thing else. But in order to

show that he has not, in my view at least,

acted with any degree of impropriety, I

would call your Honours' attention for a

few moments to the circunastances of the

case. Mr, Champney states that lie was
desirous of securing to the wife of Francis
Champney the benefit of a certain estate,

belonging to her and Iier sister Mary Trow-
bridge. That as early as 1801 a deed was
executed by Francis Champney conveying
his life interest in this estate—a tenantcy by
the curtesy then initiate—to tlie wimess, and
that he accordingly took charge of the es-

tate. He recollects that he had repeated

conferences with the Respondent as at-

torney of Mary Trowbridge on this subject,

long before he was judge. He particulari-

zes one at New-Ipswich Dates he says he
cannot undertake to fix ; but he is confi-

dent that it was before tiie Respondent was
appointed to his present office, and that af-

ter that event he ceased to have any con-
nexion with ifmi as counsel in the case. He
does not recollect that the reason was par-

ticularly assigned by the judge, but he is

confident of the fact that he never met him
afterwards in the capacity of counsel for

Mary Trowbrideje. We go somewhat far-

ther. We adduce the testimony of Dr.
Oliver Prescolt who states that he was em-
ployed as an appraiser and commissioner on
the estate, and acted as such. He distinctly

recollects that he was informed by tlie par-

ties that the report of the commissioners
was to be final—that it was not to go before

tlie judge. I beg the Court to look at cer-

tain evidence in the case, whijh is not likely

to be erroneous, and consider whether iidoes

not in some nieasure corroborate this state-

ment. I refer to the lease, and other papers

which have been produced. [Mr. H. reads

the informal report of the commissioners
;

vid. ante. p. 62.] This was a paper pro-

duced by the Mana'j2;ers themselves as ev-

idence on the part of the Commonweallh.

—

On the back of another paper is a calcula-

tion of Dr. Prescott as to the value of the

estate. A paper similar to the one ju?t read,

was directed to Abigail Chnmpney. What
could be the purpose for which these two
uapers were sent to each party, one of them
living at Groton, the otiier at New-Ips-
wich, unless that it was understood to be

agreed that the division of the estate should
he made in this manner, without the inter-

vention of a decree of the probate court ?

As it finally was so settled. There never was
any report made, except to the parties. To
keep off the crediiors tlie witness entered a

cxveat, as he called it, to the judge of pro-

bate that he might do nothing about the
business. It was in fact to the commissioners,
and not to thejudge. It is immaterial how-
ever ; the object was to secure the benefit of
the property to Mrs. Champney, against the
creditors of her husband. Here is the whole
of the Respondent's conduct in this transac-
tion. It would require more chemistry than
I possess to extract any crime out of it. It

does not seem to me to contain any the
least impropriety of conduct ; and as it

would be a useless labour for me to create

from my own imagmation a case of impro-
priety which might have happened, I must
wait to hear what construction is put upon
the circumstances of this case by the*Hotr.
Managers in their close. Foe my own part

I do not know, I cannot imagine, a better

course, or a different one, than that which
was in fact pursued by the Respondent.
The seventh article charges the Respon-

dent with advising one Samuel Whiting in

and about the settlement of his accounts as

guardian of certain wards, and receiving

therefor, and afterwards allowing in the

said Whiting's account of guardianship, the

sum of fifteen dollars. Your Honours will

doubtless recollect, that the Respondent's
counsel were perfectly willing to admit this

article, and all thehoffence therein charged;
because in their apprehension, if they have
been so fortunate as to understand the arti-

cle, no crime whatever has been alleged in

it. The Hon. Managers however would
not accept our offer of admission. The}'
chose to prove the article, and under the

pretence of proving it, they did prove or en-

deavor to prove, several facts which are not

here alleged ; as, for instance, that the Res-
pondent did not give any advice for which
he was authorized to make a charge of fif-

teen dollars—that it was an exorbitant

charge to have been made by him even in

the capacity of counsel. And upon the

first s';atement of the witness it seemed so.

But upon further examination, with a
production of the original papers in the case,

the evidence assumed a very different aspect.

It then appeared, that there were five mi-
nors, of whom the witness was guardian

—

that, in making up his guardianship accounts

he had ciiarged the several items indeed

rightly, but had put all the accomits into one
;

so that he had credited the whole amount
of their property to all his waids jointly,

find charged the whole joint estate with the

expenditures of each ward. This account

evidently could not be passed ; it was
«ecessary that something should be done
with it, and some assistance must have been

rendered from some quarter er other. Whi-
ting himself said that it was absolutely im-

possible for him to have put the accounts in

proper form without assistance. What then

Has to b*? dona? Did the Respondent in
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renderiiT^ tliat assistance do what he ought

not to have done? Should he have passed

the account as it was brought to hina ? Cer-

tainly not. Should he have sent the witness

to other counsel ? We have produced evi-

dence to show that it was the custom of the

Respondent to do so ; that he avoided this

kind of labour himself whenever it was pos-

sible ; that he even took pains to instruct

gentlemen qf the bar, and often those also

who were not of the bar, in the necessary

forms of probate proeeedings ;
purposely

that he might get this sort of business off his

hands. Messrs. Adams, Wyman, Baldwin,

Bartlett, and several others, all stated, that

they had been so instructed by the Respon-

dent, that they had taken advantage of those

instructions in preparing a great many pa-

pers, and doing a great deal of business

for suitors in the probate court, and that the

judge himself constantly sent suitors to them

to have their accounts and papers put in

proper form. We should have gone on fur-

ther to have proved a similar usage on the

part of the Respondent throughout the whole

county of Middlesex, if the Hon. Managers
had not admitted it to be his general prac-

tice. Now I would ask, how it has been

made to appear, what there is in the case to

show, when it is shown that the Respondent
has taken so much pains as we have not

only proved, but the Hon. Gentlemen them-
selves have conceded, that he did take to

get rid of business of the kind, what is there

to show, that he notwithstanding wished, in

this particular instance, to do this particular

drudgery, and make the charge, which it is

alleged that he did make, of fifteen dollars.

Will it be contended then that it was the

duty of the Respondent, by virtue of his of-

fice, as judge of probate, to have performed

this service, and therefore that he should

have charged no fee for it .-' The Hon. Man-
agers have shown no such law, and it must
clearly be a requisition of the law. Here is

an account, a single guardian's account,

which that witness testifies it took him not

less than two or three days to make out. I

altogether deny that it is the duty of the

Judge of probate to devote his time to this

kind of business. It is OjUite as clear that it

is not the duty of the register. It is the bu-

siness of the register to make out official pa-

pers only—those which have been already

enumerated as issuing from the probate of-

fice, such as letters, warrants, and decrees
;

and not those which come into it ; those

which are merely deposited there by other

persons to be recorded, such as accounts of

administration and guardianship. It might
as well be contended that it is the duty of a

judge of the supreme judicial court, or a

clerk of any common law court, to make
out the writ, pleadings, and other formal

papers incieJental to a suit. If then the Re-

spondent did this service, he did what he
was not officially bound to do, and what he
had a right to charge for, like any other ser-

vice no way connected with his office. Did
he seek this kind of serviee ? That he did

not, has been not only proved, but conceded.

Where then is the corruption of the case ?

But it is a fact that the sum of $lb was

charged and received. The first impression

produced by the early part of Whiting's tes-

timony, indeed the witnts-'s own impression

at first, waSj that this $15 was a large sum
in regard to the service rendered. But on
examining the original papers, the witness

acknowledges that he was altogether mis-

taken—that he had forgotten the proportion

of labour bestowed upon them by the Res-
pondent. He perceives that there were

five or six accounts in tlie whole, and that

a great part of each stands in the judge's

own hand-writing. He says that the busi-

ness occupied him about two days, that he

was obliged to make anumbet of long calcu-

lations, and that whenever he got into any

difficulty he went to the judge. For all this

lafeour and service the judge, when the ac-

count was completed, charged three dollars

to each of the wards who had been benefit-

ted by it. If this be corruption, your Hon-
ors will find it at every turn. But if the

charge had been a hundred dollars in the

whole, instead of fifteen, I do not see that

it would have afforded any evidence of cor-

ruption as a judge, or that there would have

been the slightest foundation for a convic-

tion upon the charge of misconduct and

maladministration in ofSce.

As to the eighth article, I did suppose,

until I was informed upon inquiry of the

Hon. Managers that they still insist upon it,

that it had been given up—that it had been

made an end of by their own testimony
;

for on attempting to prove the allegation in

this article, how does the evidence turn out ?

Mr. Crosby is asked, did you receive any
directions from the judge concerning the

account mentioned in the article ? Have
you ever advised with him about it.? And
he answers, no—never. Did you ever pay

him the sum of two dollars for his services

as counsel ? He still answers, no—never. I

understand the Hon. Managers mean to

submit the case upon this (Uticle to the

judgment of the Court, this evidence not-

witiistanding. On what ground indeed I

am at a loss to conjecture—unle?s they mean
to rely lipon the expression in one of the

accounts which was produced, which men-
tions the sum of two dollars paid for assist-

ance. What for, when, where, to whom,
and every other important particular con-

cerning it, does not appear. But I have

snid enough upon this subject. It were a

mere waste of my own time, and of your

Honours' time, to make, any more remarks
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upon this article. The allegation in it is

wholly unsupported by the evidence, and it

ought to have been, it must be abandoned.

The ninth article is given up by the Man-
agers. With respect to the tenth, I am un-

certain whether it is to be argued or not, but

it seems that it is not given up. We were

willing to admit the article. It contains no
crime that we can perceive. The Hon.
Managers however chose to offer evidence

to prove it, and the evidence was conforma-
ble to the allegations. The facts were as

follows ; Peter Stevens was sued as execu-
tor in his o!vn wrong of his father Simon
Stevens, and wanted to know if he could

avoid a judgment obtained against him, by
taking out letters of administration. The
Respondent told him he thought he could

not. There v^ere but two heirs ; they were
the only parties interested, and they were
both satisfied. The Respondent told Ste-

vens that the expense of taking out a letter

of administration would be twenty or thirty

dollars and that it would be of no advantage.

He advised Stevens not to take out a letter

of administration, but told him he would
gr^nt one if be wished it. Stevens was
satisfied with the advice and followed it, and
he paid the Respondent two dollars. The
Hon. Managers must maintain that the Res
spondent could give no advice on any su^ject

to av!y client wiihout being guilty of a crime,

ex the article cannot be supported.

The eleventh article charges the Resnon-
dent with having given advice in Apfil, 1318,
to Josinh Locke as administrator and to his

attorney, relative to making out an adminis-

tration account, in oiderto rectify a mistake

which had been made by the administrator

in a previous partial distribution of ilie es-

tate; and with having received for this ad-

vice, and as the counsel of Locke, the sum
of five dollars. The facts proved are that

there was a decree for the distribution of

^8000—that the administrator, who was also

one of the heirs, not having the decree wiih

him, or for some other reason, had paid

out to others the whole sum, retaining no
share for himself. The question then was
how to do justice to himself. It is stated

that he applied to the Respondent for infor-

mation. There was no controversy among
the heirs ; they were perfectly willing that

justice should be done, and the only ques-

tion was how it could be done. I would here

ask the Hon. Managers, whether they rely

on statutory provision, as prohibiting the

Respondent from giving advice in any case

to an administrator, or on the common law,

for maintaining this charge.

Mr. SHAW. If 'he counsel means to

ask whether we consider the charge as com-
ing within the provision of the statute of

1818, we reply that we do not; that statute

was passed but did i>ot go into operation be-

fore the facts alleged took place. But we
contend that there are other statutes which
apply to this case.

Mr. HOAR. I was in hopes to have
been saved the trouble of going into a con-
sideration of the statutes on this subject.

The Hon. Manager says there were statutes

previous to the law of 1818, in operation at

this time. The first provision whicli I find

is in the provincial law of 1729. An. Char.
451. This statute says that whereas several

of the judges of probate are, or may be jus-

tices, either of the superior court of judica-

ture, or of the inferior court of comnnon
pleas, before whom actions are oftentimes

determined that relate to the decree of such

judges of probate, it is therefore enacted,

that no judge of probate sha,U have a voice

in judging or determining, nor act as attor-

ney in any civil action which may have rela-

tion to any sentence or decree passed by him
in his office of judge of probate. I did sup-

pose that the Hon. Gentlemen would not

contend that this provision could be so strain-

ed as to apply to the present case. Such a

construction gives rise to this absurdity, that

if the Respondent is prohibited by it to act

as attorney, he is equally restrained from
acting as judge. He could not pass a de-

cree. If the gentlemen contend for one,

they must also l^or the other. The manifest

interpretation of this law is that given by the

learned compilers of the volume in the mar-
ginal note ;

—" iVo judge of probate to be

judge or attorney in another court in any
cause wherein he has passed a decree."

—

Suppose an appeal from the decree of a judge
of probate; the object of the law was that

he should not revise his own decision in an-

other court, nor appear as counsel in a case

in which he had decided as judge. The
next statute was passed soon after the consti-

tution went into operation ; when the laws

relating to the same subject being scattered

in many places, it was thought proper to

make selections, and collect them into one
law, with such alterations as exp,f;rience had
shown to be expedient. The law of Mar.
10, 1784, is one of this kind, embracing sev-

eral provisions as to guardians, executors, &c.
The 10th section contains the very words of

the law of 1727, omitting the preamble. It

cannot be successfully contended that judges

si' probate are prohibited from giving advice

in any case ; it certainly cannot be argued

that these statutes intended to prohibit iheni

from judging in cases before their own court.

I am not aware of any other statute to whicii

the Hon. Managers allude.

Mr. BUTTON. We read those statutes

and none other.

Mr. HOAR. I do not see then any stat-

ute provision on the subject, to prohibit the

Respondent from giving the advice mention-

ed in this article. The point is too clear to
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require arguing. The statute of Feb. 1818,

was not in operation at the time. Tiiis coii-

tains the same provisioa as the two former

ones, with the addition of a prohibition to

judges of probate as to their acting as coun-

sel for or against any executor, admiiusira-

tor or guardian, as such, in any civil action.

It is not necessary to comment on tliis stat-

ute, as there is no charge to which it is ap-

plicable. This article then, as it hds no
statute to support it, must be grounded on the

common law ; and here again I must confess

that I am not aware of any authority by

which it can be maintained.

Here let me ask the attention of this

Hon. Court to the situation of the judge of

probate giving advice. It is not the case of

a man applying for advice, alleging a wrong
done him, and demanding right. There is

no complaint of a contract being made and
broken, and no defendant denying. It is

not a case were there are contending par-

ties. In the seventh article, for instance.

Whiting was a trustee simply, exercising

his trust by authority of law under an ap-

pointnjent by the judge of probate. Certain
property is entrusted to him to be disposed

of. He is desirous to execute the trust faith-

fully. For this purpose it is necessary that

he should observe right forms in transacting

the business. The object of this is that the

wards when they become of age, and ajjy

other person who is interested, may be able

to go to the records and see what is done in

the case, and whether it is done right. The
witness who is the only person appearing, is

desirous to have it done right. Some
person skilful in the mode of conducting
business at the probate court must prepare
his papers. The witness himself is unable.

The Respondent unwillingly, as it seems
from the testimony, undertakes the labour

and drudgery of preparing these long ac-

counts. There is no law to make it his du-
ty. If he is willing however to prepare
these papers, what principle is there either

of law or common sense to prohibit him.''

Wliat influence can it have on his mind to

make hiin less capai)le of judging than if

some other person had prepared the satne
papers ? One party is as much interested

to have them properly made out as another.
There are no contending parties. This is

not to be compared with, and no way resem-
bles, the case of a jud^e giving advice to a
party contending before him. It is not, for

example, at all like Loring's case, as charg-
ed in the article. Every person would say
that it was not improper to do what was
done by the Piespondent for Whiting.

—

There can be no doubt that it was not wrong
to prepare the papers. The question then
is, whether it is wrong that he should be paid
for his services. If it is understood to be
the duty of the judges of probate to perform

these services, there must be two or more
judges in each county. One judge and one
register are not enough to execute the duties

required of them. It was proper that some-
body should prepare these papers, and al-

though the Respondent was not obliged to do
it, there was no impropriety in his doing it if

he c4iose ; and if it was not improper for him
to do it, then it was not improper for him
to charge a reasowable compensation. No
one v\ ill say that a charge of ilnee dollars a
piece to each of the wards for the labour
which has been exhibited, was exorbitant 5

on the contrary, it was a very moderate and
reasonable compensation.

I now proceed to a consideration of the
twelfth ariicle. This contains a charge al-

together different in its nature from any one
of the others which has been laid before

your Honours. The essence of it, that part

which, if any, constitutes the criminality of
the Respondent's conduct, is perhaps the

same as in the others ; but in this there are a
nun)ber of circumstances of so base, so de-
grading a character, that I am perfectly ready
to join with the Hon. Managers and say that

if the charge is true, there is no name to give

it; I have no name for it ; and I have
no name for that man who has brought it

forward, if the story is false. Tiie Hon.
Managers will concede that his conduct
is as base, as vile, as imagination can con-
ceive. The article slates in substance that

in June 1815, at a probate court at Framing-
ham, one A-lpheus Ware was present and
conversing with another person named Grout,

!
respecting the property belonging to a ward

I

of said Ware—that the Respondent over-,

heard this conversation, and proposed to the
parties to give them his advise—he gave
advice accordingly, they being willing
enough to hear, supposing it to be his du-
ty to give it—that the Respondent howev-
er demanded a fee of five dollars for his

compensation— first of Grout, who refused
to pay, saying that it was only his duly
to give the advice-^that the Respondent
then left the Court, business and suitois,

and followed Ware down stairs and de-
manded the five dollars of him—that Ware
refused, alleging that the overseers would
object to allowing it to him in iiis guardi-
anship account, but the Respondent to

overcome his objection said that it might
be put into his account and allowed and
the everseers need know nothing about it

—that the money was then paid, placed
in the account, and allowed.

There is something in this statement, so
strange in itself, so improbable in its nature,

that though it is susceptible of proof, yet
every member of this Court, before he will

believe si charge of conduct so grossly base,

will require evidence of the strongest and
most irresistible character. Where a charge
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of this description is made, the rule which

every intelligent man of honest and just feel-

ings pursues in his intercourse with the

world, is certainly not less correct here.

Any person, before he would believe a story

of this kind, would critically inquire, what is

the standing of the reporter ? Is he a man
long known for his habit of telling the truth ?

Has he no feelings of enmity, no sinister

views, no selfish motives ? I believe every
person does make these inquiries. The gen-
eral course of the mind is that if either of

these questions is not answered in the affirm-

ative, it is a ground for suspending the judg
ment. There is hesitation, a balancing of
doubts at least. If there is enmity, we do
not come to tiie conclusion that the party is

to be convicted on this testimony. What
are the fads in this case 7 What is the

situation of the witness? Has he no bias?

Is he a perfectly fair witness in this trial ?

It is a well known rule in courts of com-
mon law, that if a man charges anotiier

with the commission of a crime, and makes
himself an accomplice, his testimony is not

to convict llie person accused, and it is the

constant practice to require some other evi-

dence. This is perfectly good law to be
applied every where. How stands the wit-

ness in this case? Is he a man of incorrupt-

ible integrity ? Taking his own story, is he
not something like an accomplice? He was
fully satisfied that this was not a fair charge
against his ward, and that he ought not to

pay it—that it was altogether a wrong
charge

;
yet when, from his own story, lie

is told that it siiould not come out of his

pocket—that it should be charged to his

ward in the account and be allowed, then

he is perfectly willing to pay it. The only

difference in point of criminality is, tha* the

Respondent is the first proposer of the pro-

ject. Here is a black conspiracy between

the Respondent and the witness to cheat

the ward ; only the Respondent first men-
tions it, and the witness acquiesces. This

course the witness says w;i§ adopted. Per-

b.api any honorable, fair-minded man in the

situation of the witness, convinced, as he

says he was, that the cliarge ought not to be

paid, would be i!)duced to act as the witness

says he did. I am mistaken however if it is

so ; but I very much doubt whether such a

a miiid as a witness ought to have would

consent to pay the demand and charge it to

his ward. I do not know that he might not

possibly, to avoid importunity, have paid the

live dollars, but he would never have charg-

ed it to his ward ; at least unless my feelings

and views are entirely mistaken. Your
Honors ought to hesitate before you pro-

nounce judgment on this evidence. But for-

tunately for the Respondent, the case does

not stop here. This is not all, that the wit-

cess has sworn he paid the dcmfuifl, irnpres- ,

,

sed as he was that it was highly improper
;

it is proved besides that he has a most vin-
dictive and deadly hatred against the Res-
pondent, for some cause, or none. It is

sworn that he has threatened to get the Res-
pondent indicted ; not on this subject but
some other. The Court would not let us
go into that; it is enough for us to have
shown that there is a vindictive spirit. If
I am not altogether mistaken in my
views of the rules which would govern a
judge, or any other person of fair mind, in
making up an opinion on a subject of this

kind, they would lead him not to eondemn
on the credit of such a witness and for such
a story. But we have also positive evidence to

disprove this story. We have the deposition of
Nathan Grout, who states that he attended
this probate court on other business—that
he had previously assented as overseer to
to the allowance of Ware's account—that
after the business of the court was nearly
done, he himself applied to the Respondent
for his advice—that he was stating the cir-

cumstances of the case to the Respondent
—that Ware interrupted him, and took the
story from him, and concluded the state-

ment—that the Respondent went into a con-
sideration of the case and gave advice as to

the course to be pursued—that he then told

Grout he must pay hiui five dollars for his

advice ; which Grout refused because he
thought the advice ought to have been giv-

en without fee—that the Respondent per-
sisted in his demand, and Grout offered to

give him three dollars but the Respondent
declined receiving it, and Grout then went
away. This deposition directly contradicts

one of Ware's statements ; it positively de-
nies that the Respondent voluntarily prof-

fered his advice, without being applied to.

Not that this is material as to the criminality

of the Respondent, (it may be however,
though it will at least admit of a question
whether there is any crime in giving advice
without being asked for it) but it is material

as it flatly contradicts Ware's testimony in

an important statement, and strips the case

of one of the features which give all the

appearance of meanness to the transaction.

Is it right and reasonable to credit a witness

who comes and tells this story, in pursuit

of justice as he says, but in pursuit of dark,
malignant, cowardly revenge, as we say ;

whose own conduct has been of the descrip-

tion observed upon ; and whose testimony

is directly contradicted as to one part, by
another unprejudiced witness, who .says that

the story as fai as it relates to transactions

in his presence, is not true ? Will not this

destroy Ware's testimony on other points ?

We cannot follow him as to the transactions

in the lower room, for these are laid where
no person was present to disprove them. I

cannot believe that your Honours who haf*
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no sueh feelings as the witness, and wbof
will wait unquestionably for evidence that

deserves credit, I cannot believe that you will

allow any weight to this testimony. If the

Respondent could not give advice in this

ease and receive compensation for it, then

no doubt he is guilty. The statement in

Grout's deposition is admitted to be true.

Grout asked for advice, the Respondent did

give it, and did demand and receive com-
pensation, and the amount was charged in

the account, and was allowed. There was
no law against all this. Unless your Honors
believe the additional circumstances stated

by Ware to have taken place in the lower

room, which do not contain#the essence of

the criminality charged, but only serve to

present the transaction in a base and odious

light, the Respondent has been guilty of no
misconduct. Was this a case in which it

was proper for a guardian to ask advice ?

Here was property which it was desirable

that the guardian should get under his con-
trol ; he did not know how and he wanted
advice. If this was not a proper case for ad-

vice I know not what is. And why should

not the Respondent give advice in this case?

It was not a case that could by any possibili-

ty come before him as judge. I can see no
reason why it was not proper for him ts give

it ; and if it was proper for him to give it,

why should he not be paid for it, and why
should not the guardian pay for it.'' This is

the case, stripped of the odious colouring

existing in the mind of the witness. There
is nothing in the transaction that is not per-

feotly fair and right and defensible, nothing
but what every honorable man might have
done. Some men miglit have acted differ-

ently. Some persons after earning the mo-
ney by their services, might have said, if

these men do not choose to pay what I am
justly entitled to from them, let them go

;

but as far as the law is concerned, there was
nothing that was not right and proper in the

Respondent's insisting on being paid.

The thirteenth article the Managers have
expressly given up. The fourteenth article

charges that the Respondent was the counsel

of John Walker, administrator ofJohn Wal-
ker deceased—that he gave him advice re-

specting the administration of the estate

—

that he received as fees for his advice at one
time $Si, afterwards $15, and at other times
other sums amounting to ^120—and that as

judge of probate he allowed these several

sums in the administrator's account. The
proof in relation to the ^5, is that Walker
was attending a probate court—that a ques-
tion arose between him and another person
respecting the board of one of the minor
children ; they wished the Respondent to

decide it as arbitrator—he declined at first,

but they urged him, and he said that after

the court was over he would attend to it—
13

he did so and charged and received $5. I

suppose that as it was a case that could not
possibly come before him to decide as judge,
it was perfectly proper for him to act in re-

lation to it either as counsel or referee. The
second part of the charge relates to advice
respecting a license to sell real estate. This
was a case in the court of common pleas

—

one which could not come before himself as
judge and never has. The Respondent gave
advice

; what it was, is not stated ; and re-
ceived, not $15 it seems, but only a part of
it. In all this I can see no criminality. In
relation to the principal sum of i^lSO, the
witness states that his father was a member
of a copartnership engaged in purcliasing
bailey and hops and shipping them. A suit
was brought against the surviving members
of the firm for money received to the use of
the plaintiff. It was admit'.ed that if the
money was received by any body, it was by
the father of the witness, and that if recov-
ered, it would be a fair charge against the
estate. The other partners told the witness,
that if he did not defend the action, they
would be defaulted, and come upon him for

their remedy. He agreed to assume the
defence and retained the Respondent as his
counsel to attend to the cause. The Res-
pondent did so, at different places. The
witness says also that there was another suit

similar in its nature to the one I iiave been
speaking of—that he is uncertain whether it

was ever entered, but if it was, that the Res-
pondent had charge of it. From the cer-
tificate which has been read it appears that
the action was entered, and continued sever-
al terms of the court in the county of Mid-
dlesex. As a Gompensation for all these va-
rious services the Respondent has received
the sum mentioned of gl20. Whether
he received little or much for these services,

is no question now. The amount is materi-
al only so far as it is necessary to determine
whether the Respendent acted corruptly ia
allowing it in tlie administrator's account.
What crime there is in this, I stand here to

learn. There is no statute or principle of
common law against his appearing as coun-
sel in the case and receiving a compcniation
for his services, and I can discern no impro-
priety in his allowing the charge in the ad-
ministrator's account. It is a custom that

is universal, and there is no reason against it

The fifteenth article the Respondent's
counsel were willing to admit. But the
Hon. Managers refused to accept our admis-
sion and attempted to prove the charge ; and
in this it seems to me they have wholly failed.

Your Honors' minutes will determine. The
witness, Wood, stated that lie applied to the
Respondent for advice at Groton as to the

estate of Jonas Adams, of whom his sister

was executrix—that he received advice and
paid ten dollars for it. What that advice
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was, whether it was wrong or right does not
appear. The Managers introduce papers to

show that there was an appJication to the
Respondent for administration a'e bonis non,
which was ret^used—that there was an appeal
from this decree, and that it was reversed.

—

The Managers contend that your Honors
are to infer from this that the Respondent
gave advice in a case which might come be-
fore him and did come before him—that he
adjudged on it and that his decision was re-

versed. The connexion between this testi-

mony and these inferences is invisible to me.
The facts exclude the possibility of his be-
ing called on to adjudicate in the case. It

is only shown that the advice related to the
estate's being liable for the support of a poor
person. This was wholly a question of in-

dividual concern. The whole property be-
longed to Dorcas Adams the executrix. If

the estate was holden for the support of this

poor person, the money came out of her
pocket ; if it was net holden there was so
much the more left for her. Look at the
records of the suprems court—there it is

true the supreme court ordered Dorcas Ad-
ams to be notified ; but it dees not appear
that she paid any regard to it ; it was no af-

fair of hers. I do not understand the course
of reasoning of the Hon. Managers. I do
not see how the law can be applied to the
facts, so as to furnish the least evidence of
criminality.

I have now, Mr. President, submitted all

the remarks which I intended to make in

relation to this cause. I am sensible that I

have severely taxed your Honors' patience
and attention, but I have endeavored to be
as brief as possible. There are several

points of law and fact which I have not
touclied, biu have left intentionally, and
shall leave, to the gentlemen who are asso-

ciated with me in the defence.

Mr. Hoar finished his remarks at 5 min-
utes before one o'clock ; when the court be-

ing about to adjourn, Mr. BLAKE request-
ed on account of his feeble health, that he
mi'/Jit be permitted to proceed in the obser-
vations he had to make, until the usual hour
of adjournment. The Court accordingly
consented

.

Mr. BLi^KE then proceeded :

—

Mr. President,

Having engaged, a (&\v days since, unfor-
tunately as 1 now fear, both for my client

and myself, (considering the present misera-
ble state of my health) lo afford all the little

professional assistance in my power, as one
of the counsel for tiie Respondent, I will,

with your permission, and that of this Hon.
Court, proceed to submit the views which I

Jiave laken of tJie very serious and interest-

ing subject now under consideration.

In the performance of this duty it will be
my endeavor. Sir, throughout the whole

course of my remarks, to abstain, as far as
may be practicable, from a merereiteration
of any of the arguments and observations
which have already been addressed to you
in behalf of the Respondent. It must be
obvious, however, that the compJ«te fulfil-

ment of this intention cannot but be attend-
ed with very considerable difficulty.

On the first day of the session, there was
submitted to this Hon. Court the written

plea and answer of the Respondent, con-
taining not only the denial of the charges
laid against him, but accompanied also by a
pretty full disclosure of the grounds intend-

ed to be assun|^ in his defence, both as to

the law and the fact of the case.

In addition to this, there have been pre-

sented to the Court, by jny learned and
very able associate who has just concluded
his address, and whose familiar acquaintaHC©
with the cause has enabled him to do the
most ample justice to it in all its parts, so

complete an analysis of the principles of the

law, and the matters of fact on which the

counsel for the Respondent depend for the

maintenance of his defence, that it would
seem indeed, as though little, if any thing

were remaining, either in the way of argu-

ment, or elucidation, to be urged by his coK
leagues who are to follow him.

Lender such circumstances, Sir, it would
be difficult for any one, and I am apprehen-
sive it will be absolutely impossible for my-
self, in the course of the remarks which I

have to submit, to refrain from falling into

the same course of reasoning which has al-

ready been adopted in the defence, or to

avoid entirely the repetition of arguments
which have already been sufficiently stated

and enforced. Having, however, employed
much reflection upon the case, I do indulge

the humble hope, notwithstanding the dis-

couraging circumstances which have been
mentioned, that it may yet be in my power
to present some views of the subject, that

may be deemed worthy of attention, and
which have not hitherto been completely an-

ticipated.

The case which is now on tiial, Sir, I con-

sider to be the ease of a criminal prosecu-

tion, before a court of judicature ; and
hence, that in this, as in all trials of crimes

and offences in such a court, the objects of

enquiry and examination, are ;

—

First, The nature and form of the accu-

sation.

Secondly, The facts which have been

established in support of it ; and

Thitdly, The principles of the law,

which are apjiiicable to both.

With regard to the nature and form of
tise accusation, as we find it in the articles

of impeachment, I shall have occasion, at

another stage of the discussion, to entreat

the serid^s attention of this court lo some
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a^servations, and references to books of ac-

knowledged authority, vrhich, it would be
incoiisistent with the course of argument I

had proposed to pursu«, to bring before

yQur Honors at the present moment.
It will be convenient for me, also, to defer

to a future period the remarks I have to

make upon the questions of fact which arise

in the case. There is, as- 1 think, Sir, a

great and most solemn question which pre-

sents itself at the very front of this cause,

and which in its nature is preliminary to all

other considerations. It is the great question

of constitutional law, respecting the legal

character and jurisdiction of this High and
Honorable Court, in relation to the subject

of trial by impeachment ; the nature of the

delinquencies which may be tried and pun-
ished, within the proper sphere of its con-
stitutional jurisdiction ; and the legal rules

and principles, by which its inquiry and de-

cisions in such cases should be governed.
I am not insensible, I assure you. Sir, to

the manifest difficulties and embarrassments
which must, necessarily, attend the discus-

sion of these great and most interesting

questions. Uuder the constitution and the

laws of this Conmionwealth, the predica-

ment of counsel who are called to conduct
the argument in a case of impeacliment, as

well as of the Court who are to hear and
decide upon it, is obviously attended with

many perplexities, which are not experienc-
ed in the trial of cases, either civil or crim-
inal, in the courts of ordinary juristliction.

On the present occasion, Sir, we are under
the necessity of proceeding to the discussion

of intricate and most interesting principles
;

principles, wiiich lie at the very foundation

of our civil compact, and yet we are desti-

tute of the aid of cases and precedents,

which are emphatically denominated the
" very law" of the common law judge, in

ordinary cases which come before him, and
without wiiich he would feel as though seat-

ed in the midst of clouds and darkness.

Precedents, Sir, are the very light and life

of the judge, in all our courts of inferior

jurisdiction ; the great fountain from whence
he draws most of that wisdom and learning,

by which his deliberations are guided, and
his decisions are regulated.

It is, however, the misfortune of this

Honorable Court, convened as it is for the

exercise of its judicial functions, under the

constitution of this Commonwealth, that it

cannot, as I shall presently attempt to shew,
avail itself of much assistance in the course

of its deliberations upon the case now on
trial, either from the practice in such cases

in this Coarmoawealth, or from the learn-

ing and information of other ages and na-

tions.

As to parliamentary usage, which is

every thing in England, in regard to the tri-

al by impeachment, we hav« nothing of
this kind to guide, and to direct the course
of procedure on the present occasion. Un-
der our present free, and admirable system
of government, we have, thank God, no ex-

ample of an omnipotent parliament ; and of
course we cannot refer to any parliamenta-

ry law or usage, of sufficient authority, te

regulate the trial or decrsion of the great

cause now under consideration. It is then,

Sir, principally by the light of our own un-
assisted reason, that we may hope to discov-

er the proper path which ought to be pursu-

ed. It is by a critical examination of the

theory of our government, and the free and
liberal principles upon which it was estab-

lished ; it is by an attentive and scrupulous in-

spection of the constitution of Massachu-
setts, in all its parts which have a beariiigon

the question, and by thus ascertaining its

true spirit and intention, in relation to this

great subject of impeachment, that this Hon.
Court, learned and intelligent as it is, can
ever be enabled to make up a decision that

will do justice to the citizen, and give honor
to the State.

I have already said, and I will here take

occasion to repeat the remark, that in this

Connnonweultli you have no precedents,

and no established, legitimate usage, where-

on to found your opinions as to the law of

impeachment. The constitution of Massa-
chusetts, is now about forty years old : and
from my own observation and experience,

connected with the information which has

been given me by others, I nmy venture to

aflirm, with confidence, that never since the

period of its adoption to the present day,

has there been a single instance of an im-

peach-ment, involving any question as to the

constitutional powers and duties of this

high tribunal, in the decision of such a case.

The truth is, Sir, (and the circumstance is

one that should fill the bosom of every citi-

zen with unspeakable thankfulness to the

great Giver of all blessings) that the streams

of justice have been flowing so smoothly

and quietly through our land ; every de-

partment of our government, surrounded as

it is by an intelligent, and watchful people,

has been accustomed so to feel its depen-

dence upon that people, that scarcely a mur-

mur of coa^iplaint has ever been heard

among us on the score of injustice or op-

pression in any act of our civil rulers.

Indeed, since the first formation of our

civil compact, its operations throughout,lik'e

those in the order of nature, have been '*so

silent and harmonious, and have come so

seldom m contact with us, that we enjoy its

blessings, with scarcely the consciousness of

beiiiff governed ; that we are almost insensi-

ble to llie existence of this superintending

power."

It ie^revertheless true, that wiihlra the
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compass of forty long years, three or four
solitary instances of trial by impeachment
have occurred in this Commonwealth. Of
these, two I believe resulted in a conviction

;

and I feel myself justified instating, that in

neither of the instances alluded to was there
any point of constitutional law, involved in
the inquiry. Having had the honor of be-
ing myself of counsel for the respondents,
(who were justices of the peace) in two of
the cases I have referred to, I am enabled to
speak with certainty in relation to the na-
ture of those cases ; and I do well remem-
ber, that the only mquiry, in these cases, was
merely as to the state of facts, without draw-
ing into discussion any contested question as
to the law of impeachment. Su«h I have,
also, reason to believe was the nature of the
inquiry, in the other cases which have been
alluded to.

Thus it is seen, that in the absence of all

precedent and usag«5, it will be the business
of this Hon. Court, to consider and to settle,

for the first time, in this Commonwealth,
the legal and eonstifutional principles, which,
not only now, but in all future time, shall
regulate and govern the trial by impeach-
ment.

In this view of the subject, Sir, it would
be quite superfluous for m«, to remind this

honorable and most intelligent Court, many
of whose members are from among the most
enlightened lawyers and statesmen of our
landjof the imrhense, unspeakable impor-
tance of the case upon which it is now call-

ed to decide. The subject is, indeed, of in-
finite moment to the Respondent at your
bar, as involving every thing near and dear
to him on this side the grave. All this,

however, is but the concern of a single, sol-

itary individual, an almost imperceptible
part of a whole community ; and it is not
to be expected that his welfare or misery, or
even his life or death, can be the subject of
great ptiblic solicitude, or sympathy.
The question however is infinitely inter-

esting in a public point of view ; and upon
the manner in which it may eventually be
decided, will in my opinion most essentially
d^3pend the future character and happiness,
of this hitherto, much favored community.

According to the doctrines which were ad-
vanced by an Hon. Manager in behalf of
the House of Representatives, who opened
this prosecution, and which were virtuallv
reiterated by one of his learned associates,
at a subsequent period, the great question
which first presents itself to view, is noolher
than this

; whether, in this land of liberty,
in this boasted republic, which we speak of,
most emphatically, as a government of laws
and not of men, there is nevertheless one
great department, whose jurisdiction and
power in certain most important cases, :ire

absolutely boundless, anei bfvond the control

of any known principle or rule ; whether
it could have been the intention of that con-
stitution, which hitherto we have been ac-
customed to regard, as the most perfect
model of government that was ever formed
by a free and enlightened people, to invest in
one department of that government, the un*
limited power of adjudging and condemning,
and of inflicting almost the greatest of all

earthly punishtaents, according to its ovt«
mere pleasure and discretion.

Sir, I have long enteitained the belief,

that there had prevailed among a portion of
the people of this Commonwealth, many
vague and dangerous notions respecting the
subject to which I allude. The sentiment
has become quite too prevalent in the com-
munity, and it has, in fact, been expressed
more than once in my hearing, since the
commencement of the present trial, that for

any petty delinquency, any little aberration
from the exact line of official duty, any thing
indeed unseemly in the conduct of a civil

magistrate, which in the opinion of this

Court, may have rendered him unfit to con-
tinue in office, whether the delinquencies
complained of were or were not such, as

should amount to an offence against any
known law of the land, still it would be
competent for this Court, in such case, in

the plenitude of its great and extraordinary
jurisdiction, to condemn and to remove up-
on the process of impeachment.
What is this, Sir, but to render utterly

idle and nugatory that other provision in our
constitution, respecting removals upon the
address of both Houses, which was obvi-
ously intended as a remedy for casei which
could not be reached by any other mode ?

Contrary to every principle of justice, and
every legal rule of construction, this would
be in eff"ect, completely to confound the two
modes of procedure provided ky the consti-

tution in regard to the removal of civil mag-
istrates, and to leave it with the mere naked
discretion of the two branches of the Legis-
lature, to adopt the one or the other, as
might best suit their own taste or conven-
ience. Mr. President, I had, until this day,
entertained the hope and the belief, that

sentiments so utterly fallacious, so dangerous
and alarming in their tendency, so obvious-
ly at variance with every principle of our
excellent constitution, had been confined to

the more unthinking and less informed por-
tion of our community ; I have however per-
ceived, with no less regret than astonish-

ment, since the commencemenf of this trial,

that the errors to which I have atlverted,

have found their way to much more intelli-

gent and exalted minds. So true is this in-

deed that more then one of the Hon. Man-
agers, who have had occasion to address
you in support of this impeachment, and
who are so highly distinguished for their
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Seaming and abilities, iiave, as I think, pret-

xy clearly evinced in the course of their re-

marks, that even their cultivated and well

disciplined minds are not entirely unaffected

by what I had hitherto supposed were but

mere comnion and popular errors and prej-

udices.

In relation to this particular subject, I

deem it to be my duty, Mr. President, before

I proceed to state more specifically the pre-

cise points of law, and the constitutional

grounds op which we shall rely in mainte-

nance of the defence of our client, to notice

very briefly and generally some of the ob-

servations which fell from the learned Man-
ager, who first addressed you in behalf of
the Hon. House of Representatives ; observ-

ations which appeared to my mind as being
fraught with the most alarming and frightful

import.

He assured us however in the outset of his

remarks (and even this concession, consid-
ered as a preamble, and a qualification of
the doctrines which were subsequently ad-
vanced, did not fail, in some measure to al-

lay our anxiety for the Respondent,) that
the Hon. body, of whom he is in part the
representative, had not been influenced in

their proceedings by any popular out-door
rumours ; nor, indeed by that general spirit

of dissatisfaction which had long been prev-
alent in the community, with regard to the
official eonduct of the Respondent, and
which, if I rightly understood the sentiment
intended to be conveyed by the learned
Manager, " had sometimes been considered
" as affording, of itself sufficient grounds for
" an impeachment," but that they had been
governed by a rule and a principle through-
out the whole course of their investigation.

Indeed Sir! and what is all this but to say,

that the grand inquest, or in other words,
the grand jury of this Commonwealth,
whose presentments relate to the most seri-

ous subjects, and are brought before the
highest judiciary tribunal in our land, did
not inhale from the very air they breathe,
tha spirit of this prosecution, nor catch it as
an infection, by coming in contact with the
body of the prosecutor? Really, Sir, I should
imagine the Hon. House of Representatives
could not feel themselves greatly indebted
Co their learned Manager for so very dubi-
ous, so equivocal a compliment. Surely,
Sir, it needed not the eulogium of that Hon.
Gentleman, nor of any other, to convince us
that, in finding this impeachment, they could
not have been influenced by any other con-
sideration than a sense of public duty ; and
that in the fulfilment of that duty, they must
have been regulated by principles which
should govern in such a case. We know,
and we venerate as highly as does the Hon.
Gentleman, or any of his associates, the in-

telligence and purity and magnanimity ef

that exalted branch of the government of
which I am speaking ; we should therefore

be among the last to imagine, that when
acting as the grand inquest of the Common-
wealth, and engaged in the solemn but un-
welcome business of arraigning a fellow cit-

izen, hitherto much respected and esteemed
in society.^ they could have permitted their

minds to be biassed by any floating rumour,
any popular excitement ; or be influenced
by any other consideratioB, than the law and
the testimony as it appeared before them.
The observations, however, of the learned
Gentleman, to which I have hitherto advert-

ed, may have been, and probably were, in

the course of mere incidental remark, and
are not therefore deserving of further ani-

madversion.

But, Sir, there were other sentiments ad-

vanced by this Hon. Manager, in the open-
ing of his very eloquent address to you,
which are of a much more grave and serious

character ; and which appeared to me, at

the time, as they still do, as being fraught

with the most dangerous and frightful im-
port. It was stated by the learned Gentle-
man, and with a degree of emphasis, which
seemed to denote his entire conviction of the

truth of the position, that the powers of the

House of Representatives, with regard to the

presentment, and of this Hon. Court, in re-

spect to the trial of prosecutions by impeach-
ment, were " absolutely transcendent ;"

—

that this Court, as a Court of impeachment,
was governed by no common law rule or

prineiple ; that it was bound only by its own
independent opinions and judgment, and
"should take its precedents from no other
source." Such, I think, were the senti-

ments, and if I mistake not, the very words,
of the Hon. Gentleman to whom I allude.

And what. Sir, have we kere ? In the name
of God, what is the sort of doctrine which
the learned gentleman has laboured to es-

tablish .' Are sentiments like these fit to be
proclaimed in a republic ; fit to be pronoun-
ced on this solemn occasion, and in this hal!,

sacredly devoted to ths great cause of liberty

and law ? Are we in tlie favoured land of
freedom, boasting of its equal rigiits, the pu-
rity and excellence of its civil institution?,

the ascendency of its laws over the power
of men? Or is the government of Massa-
chusetts, hitherto the pride and boast of ev-

ery one who has enjoyed its protection, sud-
denly transformed to the image of an nu-
tocracy,to the very similitude of the despot-
isms of Russia and Turkey ? God forbid I

I trust it will be in my power, hereafter, to

demonstrate, that the conslitiiiion of M;;s=n-

chuseits is by no means obnoxious to so

foul an injputation.

Permit me then to inquire. Sir, who and
what, is this transcendent House of Rppre-
sentatives ; 'his high and omnip»ient Court
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of impeachment, that is elevated above all

common law rules and principles, that shall

consult no precedents, but shall stand upon

its own independent judgment as the only

rule of its proceedings. What are these

departments in our government, in the

palm of whose hand are concentrated these

great and preeu^iinent powers ; and of whom
it may be said, that they hold at the mercy

of their own sovereign will and pleasure,

the honor, the fortunes, and even ihe civil

rights and privileges, of the whole magistra-

cy of our Commonwealth ?

Sir, on recurring to the constitution of

Massachusetts, we shall find it contains a

f&w plain and intelligible words, which fur-

nish an easy solution of these questions.

—

Here we find, that notwithstanding the fan-

cied preeminence and transcendency of any

department ef ©ur government, they are af-

ter all but the mere agents and servants of

the people, subject to the same laws, con-

trolled by the same constitutional principles,

and standing indeed, except as to the fleet-

ing, transitory honors of their public station,

upon the precise footing of equality with the

humblest citizen in the community ! This

high and Hon. Court is but the mere crea-

ture of the constitution ; from that source, it

has derived its existence, and it cannot, will

not, presume, on this, or on any occasion, to

contravene liie high behests of its creator.

If then we attentively examine tiiis consti-

tution, which is ihe great fountain of all the

power and authority belonging t© any branch

of the government, we shall be convinced

that no such arbitrary, despotic principle, as

that which has been contended for, in rela-

tion to the subject of impeachment, or any

other subject, is recognized, or even counte-

nanced by any provision in that instrument.

On the contrary it is most apparent, from

every view that can be taken of t!ie genius

and character of our social compact ; from

every thing we know as to the great end,

arid aim of its formation, that it was the in-

tention of tlie illustrious patriots who fram-

ed it, and of the intelligent and high minded
people who sanctioned it, that there should

be a known rule and a law, by which the

conduct, not only of the citizen, but of the

magistrate, and every order of our civil ru-

lers, should be regulated and governed ;—to

the end, as it is empliatically pronounced in

the conslitution, " that there should be a gov-

ernment of laws and not of men." Indeed.

Sir, it is this principle, in which consists the

very essenee of a free, republican system of

government, and by which alone it is dis-

ti»guishable from that repudiated monarchy
which was thrown oft" at the declaration of

independence, it isthis sameprincipJe which

forms the basis of our civil privileges, and

without it, all our boasted rights and immu-
nities are but a shadow, a dream !

On recurring to the constitution of Mas-
sachusetts, it will he clearly seen, that its

framers were sufficiently aware of the inesti-

mable value of the principle alluded to
;

and accordingly, that they did not fail to

give it an application to every order and de^

scription of men, whether ruler or subject

;

unless indeed it shall be established, by the

decision of the case now on trial, that this

high Court of impeachment is a solitary ex-

ception, and exempt from its operation.

I shall not presume to trespass upon the

patience of this Hon. Court by entering, at

this time, upon an examination of the vari-

ous constitutional provisions which might be
quoted in illustration of the position which
has been stated. For the present. I wish

only to be indulged in submitting a few gen-
eral observations in relation to that single

department of our government, of which, if

I mistake not, the Senate of Massachusetts,

when assembled as a court of impeachment,
may properly be considered a member ; and
as being subject therefoie, in most respecti,

to the same rules and principles, as those by

which the powers of that department are re-

strained and controlled.

I refer, Sir, to the judiciary department ;

and I shall confine my remarks to the high-

est judiciary tribunal, known to our constitu-

tion and laws (excepting only this high court

of impeachment which I have now the hon-

or to address) namely, the supreme judicial

court of this Commonwealth. The juris-

diction of this court, as to every matter, civ-

il or criminal, arising within the Common-
wealth, it is well known, is of very great and
almost unlimited extent.

It is moreover a court in the last lesort ;

—

and its judgments and decrees are final and
irreversible. From a superficial and cursory

view of the subject, it would seem indeed, as

though every thing dear to the citizen in

tills sublunary v/orld ; his reputation, and
hoaor, his liberty, his property, and even

life itself, were committed to the sovereign

disposal of the five individuals who compose-

tliis high tribunal ; five mere mortals, sub-

ject to the like passions and infirmities, and

frail and fallible, as himself.

But, Sir, a little observation and reflection

upon the theory of our government, will be

sufficient to shew us, that this is very far in-

deed from being the true state of the case.

Great and extensive as may seem to be the

autiiority of the high judicatory I am speak-

ing oi] it will be found on examination, that

it is hen}nied in on all sides by certain

constitutional metes and bounds, that are

sufficient to prevent even the possibihty of

, abuse in the exercise of this authority ; tliat

7 it is surrounded in fact by a wall, which it

will not, dare nr,t, attempt to sijrmount.

Do we then find in practice. Sir, that it is

the arbitrary will, the disnieasitre of an in-
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dignant judge, elevated as he may be upon

his seat of justice, that we are accustomed

to hold in fear ; or is it the constitution and

the law, of which the judge is after ail but

the humble minister, that strike terror upon

the evil doer, and give secuiity and protec-

tion to the just and upright man?
I repeat that the judge is but the mere

minister o( the law. He can neither create

nor annul the rule by which the rights of the

citizen, even in regard to the most minute

concern of life, may be affected. His judg-

ments and decrees are but the promulgation

of mere legal conclusions from the premises

that were submitted to him.

If an affair of property be the subject of

inquiry, it is the law, and not the arbitrary

will or discretion of the judge, wiiicli is de-

cisive of the question. If tlie life of any
member of the society have become forfeit,

it is the law which condemns ; and the whole
duty of the judge consists, in barely pro-

nouncing its sentence of condemnation.

—

Such, Sir, is the theory of our government,
so far as relates to the administration of pub-
lic justice under the constitution of Massa-
chusetts; and I feel no small degree of pride

and satisfaction in having it in my power to

say with confidence, that such has been the

intelligence and purity of our civil magis-
trates, such the consciousness of their res-

ponsibility to the people whose rights and
interests are committed to their custody, that

scarcely an instance has occurred, in which
it may be said that their practice has not
been in correspondence with this theory.

Much less have we ever heard that any
judge of our Courts, professing to be an ad-

ministrator of public justice, whether in the

highest or the most subordinate judicatory
of the Commonwealth, has had the boldness,

the effrontery to avow, in the language of
the Hon. Manager, that "he is not bound by
any common law rules and principles"; that
" he will be guided by no precedents" !

—

Never, never, I believe, was it known in this

or'in any other section of our free and en-
lightened country, that a judicial officer has
had the arrogance to boast of the "tran-
scendency" of his powers; or that he shall
be governed by no other rule than his own
independent opinions, in making up his ad-
judications.

No, Sir; under the smiles of that merciful
Providence, that lias watched over and guid-
ed the destinies of this much favored people,
we have hitherto been exempt, and I trust

in God shall yet continue to be, from ihe
affliction of that most direful scourge, a
judge clothed with full discretionary powers;
a judge, knowing no superior, and holding
at the mercy of his own arbitrary will and
pleasure, the lives and fortunes and liberty

of the subject.

No, Sir ; there has never stalked in this

, land any such judicial monster as an Emp-
son or a Dudley ; nor have we yet adopted

for our imitation the Star Chamber doctrine

of a court, " holding that for honourable,

which pleaseth, and that for just, which pro-

fiteth ; and becoming both a court of law to

determine civil rights, and a court of reven-

ue for enriching the treasury ; a court en-

joining upon the pec5ple that which was not

enjoined by the laws, and prohibiting that

which was not prohibited."

Very different indeed from all this, is the

cliaracter of the 3'Iassachusetts judiciary. It

is not that which profiteth, nor that which is

most consonant with the humour of the

judge ; but it is the constitution and the

law, which are the rule of his conduct and
his decisions.

Accordingly, Sir, never was it known, and
I trust it never will be (unless indeed the ex-

traordinary sentiment which has been pro-

claimed by an Hon. Manager should seem
to give encouragement to such presumption)

that any judicatory in our land has been so

infatuated by elevation to power, as to

imagine itself independent of that rule, or

to set up its own private judgment and opin-

ions as the only standard of its decisions.

God forbid that the people of Massachusetts

should ever be left to endure with compo-
sure any such example of effrontery in their

magistrates.

But, Sir, my remarks thus far have beea

confined merely to the consideratien of the

nature of the ofiice, and the duties of those

who are called to presidain our courts ofju-

dicature. There are however other pro-

ceedings necessary to the due administra-

tion of public justice in our couutry, which
are not less deserving of attention ; as af-

fording additional illustration of the great

principle for which we contend on the pres-

ent occasion. The judges of our courts are

not alone concerned in accomplishing th«

great purposes of the law.—Although they

have much to perform in the progress, yet

they have nothing to do at the inception, of

a criminal prosecution. Below the seat of
judgment,yet on a level with it as regards

the great and momentous duty to be fulfill-

ed, tliere is anotlier tribunal wiiich stands as

a rampart between the accuser and t!ie ac-

cused, the prisoner and his judge.

The tribunal to which I allude is no other

than the grand inquest of the several coun-

ties, who, as guardians of the public peace

and welfare, are charged with the 'present-

ment of crimes committed within their res-

pective precincts. So far as relates to the

prosecutions of offenders, this inquest may,
very properly, be regarded as a constituent

part of the Court
;

possessing, as to every

thing within the appropriate sphere of its

jurisdiction, a power as independent, an au-

thority as absolute, as could be pretended by
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the highest judicial officer in our land. It

is well known to us all, that the grand ju-

ries of this Commonwealth are invested with
the exclusive power of presentment and in-

dictment for crimes ; that it is through this

jnedium and this only, that the voice of the

accuser is permitted to reach the bench of
justice; that it is through this ordeal that

both the aggressor and the agrieved must
pass, in order to await the judgment of the
law.

Such is the power of our grand juries
; yet

has it ever been imagined, that in the exer-
cise of this power they were not bound by
"any eommon law rules or principles"?

—

That, in forming a decision upon any matter
submitted to their inquiry, they were at lib-

erty to set up their own private judgment
and opinions, in opposition to a known rule

of law, and to construe any thing and every
thing a crime, which should happen to be
offensive to their taste or their feelings ? No,
Sir, with us it never has been seen, that the
intelligent body of citizens, who usually
compose this most important branch of our
civil authority, have presumed to take tipoji

themselves tiie high privilege of censors ; to

regulate and correct the morals and manners
of society ; or in the plenitude of their pow-
er, have they, in any instance felt themselves
authorised to disturb by their inquisitions the
tranquillity of even the humblest individual
in the community, without proceeding on the
ground of his having committed some of-

fence against a kno\'i'n and established law
of the land.

Whatever loose and incoherent practices

in regard to this subject, may have been in-

dulged in any other section of our coun-
try, it should be matter of pride and satis-

faction to us all, that in this Commonwealth
the solemn processes of the law are not per-

mitted to be abused and degraded by any
such levities.

Again Sir, in relation to tlie great princi-

ple which is the present subject of our in-

;quiry, it may be useful to consider for a
inoment the nature of that other great and
most important power, which we see em-
ployed in tiie adaiinistration of public jus-

tice, the trial by jury* This it is, which not
only in this, but in the country from whence
we are descended, has been emphatically de-
nominated the very bulwark of civil liberty,

the great barrier of defence and protection
to the subject, against the usurpation and
tyranny of arbitrary power. Accordingly
we find that the trial by jury is a first and
fundamental principle in the constitution of
Massachusetts, and more than any thing, I

had almost said every thing besides, is es-

sential to the great purposes of its forma-
tion.

Such being the high "destination of this

most renowned and popular branch of our

juridical polity, it is certainly not unreasona-
ble to suppose, that if it had been deemed
consistent in other respects with the genius
and spirit of our system of government, to
iiave confided to any council or body of
men whatever, the exercise of large discre-
tionary powers, it is to this tribunal most es-
pecially, that such powers would have been
entrusted. But, Sir, we do not find this to

be the case. Tlie constitution of Massachu-
setts, ever faithful to the graat cause ef civ-

il liberty ; ever intent upon the accomplish-
ment of its great design of securing the
rights of the citizen from the arbitrary will

and control of his fellows, has, chosen t«

leave liable even the much favored trial by
jury, to the salutary limitations, and re-

straints of the common law. Accordingly
we do not find that this tril)unal has
ever yet presumed to hold itself up as um-
pire and arbitrator to determine, according
to the dictates of its mere will and pleasure,

the various controversies between man and
man, between the citizen and his govern-
ment. So far as I know, the instance has
not occurred in which a traverse jury in this

Commonwealth has pretended, that, in rela-

tion to the trial of crimes, its powers " were
transcendent;" that it was not to be influenc-

ed by any precedent or authority, but could

become a " law unto itself," and adopt n©
other rule than its own mere will and pleas-

ure, as the basis of its decisions. On the

contrary, by the very tenor of their oaths,

they are bound to render their verdicts, " ac-

cording to the law and the evidence" submit-

ted to them ; and a decision upon any other

grounds, even in relation to the most trifling

concern of property, upon which they might
be called to determine, would be not less a
sacrifice of their honor and conscience, as

individuals, than an outrage upon the socie-

ty of which they were members.
I might pioceed, Mr. President, almost to

infinitude in the multiplication of examples
tending to illustrate the absolute universali-

ty of tiiat principle of the constitution and
the law of Massachusetts, which requires of

every branch and department of the govern-

ment, the evidence of some legitimate rule

and reason, as the grounds of its proceed-

ings. Upon an attentive examination of the

whole scope and tenour of our social com-
pact, we cannot but be forcibly impressed by

the conviction that a most inexorable jeal-

ousy of power must have presided at its for-

mation. It seems indeed to proeeed through-

out on the principle, (as though it were an

axiom in our ethicks) that the possession of

power and the propensity to abuse it, were

necessarily connected and inseparable.

If then it be perceived that every depart-

ment of our government has been placed by

the constitution in the custody of the law
;

if it be clear, and it certainly is so, that the



TRIAL OF JUDGE PRESCOTT 109

rights of even the hiuubiest individual in the

community, are holden SHcred and inviola-

ble, and ave not to be aft'ected by any other

power than "the jni^gment of his peers, or

the law of the land" ; if indeed in our sys-

tem of government we find a fixed fule and
A law for every thing besides, how shall it be

said that we have not something like a prin-

ciple and a law in rehnion to the great sub-

ject of trial by impeachment ? Permit me
to inquire, Sir, is it not most remarkable ; is

it not indeed absolutely incredible, that liie

framers of our constitution, who did not

omit to make the most ample provisiin for

the security by law of every other description

and denomination of citizens, should never-

theless have been so blind and so negligent,

as to have left the whole civil magistracy of

tlie Commonwealth— a class in our commu-
nity, of all others, the nnast entitled to our
veneration and respect— subject to be con-
demned, and despoiled of their dearest rights

and privileges, not by the law of the land,

but at lire mere will and pleasure, and by a

single casting vote of a single branch of our
legislature ? Sir, in my mind the supposi-
tion is monstrous and cannot be endured

;

and I humbly hope tluit it may be in mv
power, in the sequel of the remarks which I

shall have the honor to suljrmit to this Hon.
Court, to demonstrate its fallacy, and its ut-

ter repugnancy to every principle of our
jxcellent constitution.

\l half past 1 o'clock Mr. Blake gave
way to a motion for an luljournmcnt, a)ut

the Court adjourned to half past 3 iu the af-

ternoon.

AFTERJWOjY.
The usual messages between flie (wo

Houses were delivered by Mr. Gardner of
the Senate, and Mr. Thaxter of the House
of Representatives.

Tiie Court being opened, at a quarter be-

fore 4 o'clock Mr. ELAKE resumed his ar-

gument:

—

Thus far, Mr. Preside!?t, it has been siiy

intention, in the course of tiie remvirks tiiat

have been submitted to you, to take some
general views nierely of the constitutional

pbwers and duties of this Hon. Court, as a

court of impeaclHueiit ; and to repel at once
the bold, adventurous doctrines, in relation

to this subject, wh.ieh were advanced by an
Hon. Manager, at ilie opening; of ilie piose-
cutioti in behalf of the Conunonweahh,

VViih.^our permission, I will mo»' proceed
to amore particular considersiiion of this in-

teresting subject ; and to state more specific-

ally and distinctly, the legal and consii-iu-

lioual grounds on wliieli we siial! rely in the
defence of our client.

In relation to the trial by ioijjeachrlient,

there are. Sir, to be found it) t'le constiiution

of Massachusetts, tuHj provisions, :tiu\ only
v.vo, which seem to have a diroc' 'sud irnme-

!

diate reference to the subject in question.

The first of these is contained, in Chapter
1st, Sect. Sd, Art. 6th, and is in these words
viz :--

" The House ot Representative^, shall

be tlie grand inquest of this Commonwealth
;

and all impeachments made by them shall

be heard and tried by the Senate."

The other provision will be found in Chap-
ter 1st, Section 2d, Art. 8th, and is thus ex-

pressed, viz:—"'The Senate shall be a
Court, with full authority to hear and de-

termine all impeachments made by the

House of Representatives, against any offi-

cer or officers of the Coiuinonweakh, tor

misconduct and maladministration in their

offices. But previous to the trial of every

impeachment, the members of the Senate
shall respectively he sworn, truly and impar-

tially to try and determine the cliarge in

question, according to evidence. Their

judgment however, shall not extend furtlier

than to removal from office, and disqualifi-

cation to hold or enjoy any place of honor,

trust, or profit, uiuier this Commonwealth

;

but the party so convicted, shall be never-

theless liable to indictment, trial, judgment
and ])un!shmenf, according lo the laws of

the land."

Here then we find established, by the con-,

stitution, a grand inquest for tiie present-

ment, and a liigii court for the trying and

determining of tlie delinquencies in office of

the civil magistrate. Here also we see very

clearly the nature, and extent of the punish-

ment, in such cases, that this high tribunal is

empowered to inflict.

So far as relates to tliese particular*, the

language, as well as tiie intention, of the

constitution, seems ' to be sufficiently plain

and intelligible.

But Sir. (and it i> owing, as I think, to the

introduction of one most unfortunate wcrrd

whicli we find in the article of tlie con titu-

tion last recited) there arises here, at the

^

very threshold of this ca\ise, a most serious

i
and intei esting question ; a question, as to

I

what species and degree of official " rjiis-

|Gonduci"in a public functionary, (" miscon-

: dact," I siy, for that is the word to which J
have alluded) was intended by the coi:si tu-

tion, to be the subject matter of pre-.entment

by this grand inquest, and to be tried and

punished by this high Court of impeach-

ment.

In relation to this question tliere has, I

know, exi.sted in the community,- and even

in the miiula of ihe most reflecting and in-

telligent mei>,, an honest diversity of opin-

ion ; and I am cjuite willins to admit, tluu

the proper elucidation ol' tlie subject must

necessarily be attended with considerable

labor and difficulty.

I will venture liowever to assume it as a

position, whose truth and solidity it will be
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my endeavour to establish in tiie course of
my remarks, that the constitutional jurisdic-

tion of this Court, sitting as a court of ira-

peaclmient, extends to nothing less than
certain high crimes and misdemeanors in

offlce ;—That neither a judge, nor any oth-
er ofificer of this government, is liable to be
removed from office, or otherwise to be
punished, by impeachment, but on convic-
tion^ of some specific, definable olfence
againsg:i known, preexisting, law of the
land.

In the course of reasoning which I shall
adopt in order to establish the truth of this

proposition, although my arguments will be
principally founded upon what I conceive to
be the direct and paramount authority of
our own constitution, yet I am not unwilling
to admit that there is to be derived no in-
considerable portion of useful light and in-
formation, in relation to the great s>ibject of
the trial by impeachment, from a reference
to the principles relative thereto, as we find
them settled, and establishetl (especially in
more modern times) in that nation from
whence most of our notions of jurispru-
dence have been derived. The very word,
impeachment, which has been adopted into
our constitution, being indeed in 'the code
from whence it is derived, a term purely
technical, denoting a particular method ap-
pointed for the trial of certain crimes, it be-
comes absolutely necessary that we should
go back to its source, in order to ascertain
its legal import and signification, and (he
rules and principles with which it is con-
nected. A.nd here, Sir, I am prepared to
agree without the least reserve, Uiat§ the
principles of the English law, in relation to
the trial by impeachment, so far as tliey
may be deemed in any degree applicable to
our own condition and circumstances, and
fiave not been qualified or restrained by aiiv
of the provisions of our own constitiUiDji,
are deserving of great respect and attention

;

and are, indeed, to be received, as possess-
ing ahnest the force of binding authority,
in this Connnonwealth. Wh;it Uien do we
find, Sir, to be the doctrines of the English
law, in regard to this greatVnd extraordina-
ry mode of trial ? What aretlie particular
delinquencies that fall within its scope ; and
the legal rules and principles by which the
trial and tiie decision are to be governed?

In reference to all these questions, I
would beg leave, in the first place, to invite
the attention of this Court to a Cew geucral
leading principles, as we find them laid
down by an admirable elemeiUary writer of
the highest authority. In the Commenta-
ries of Sir William Blackstone, vol. 4. pa-ro
259,200,261, .Vein his chapter respecting
" courts of crmimal jinisdiction," he speaks
first, (as standing fi ist and foremost in the
enumeration) of the high court of parlia-

ment ; and of this he says, "that it is tha
supreme court in the kingdom, not only for

the making, but also, for the execution of
the laws, by the trial of great and enormous
offenders, whether lords or commons, in the

method of parliamentary impeachment."

—

That " an impeachment, before the lords by
the commons of Great Britain, in parlia-

ment is a prosecution-of the already known
and established law, and has been, frequent-

ly, put in practice ; being a presentment to

the most high and supreme court of criminal

jurisdiction, by the most solemn grand in-

quest of the whole kingdom." [See also

Hale's P. C. 150.]

Again at page 260 it is remarked by
this author, that " The artioles of impeach-
ment are a kind of bills of indictment, found
by the house of commons, and afterwards

tried by the lords ; who are, in cases of mis-

demeanors considered not only as their own
peers, but as the peers of the whole nation."

As to the utility of the trial by impeach-
ment, he adds, that " it has a peculiar pro-

priety in the English constitution ; which has

much improved upon the ancient model im-.

ported hither from the Continent. For,"says

lie, " tiiough in general the union of the

legislative and judicial powers ought to be

most carefully avoided, yet it may happen
that a subject, intrusted with the administra-

tion of public affairs, may infringe ihe rights

of the people, and be guilty of such crimes,

as the ordinary magistrate either dares not

or cannot punish. Of these the representa-

tives of the people, or house of commons,
cannot properly judge ; because their con-

stituents are the parties injured," &c. &:c.

iButbelbre what court shall this impeach-
Imentbe tried.' Not before the ordinary

! tribunals, which would naturally be swayed

j

by thf autliority of so powerful an accuser.

I

Reason therefore will suggest, "that this

j

branch of the legislature," that is the house

of commons, " which represents the people,

must bring its charge before the other branch
which consists of the nobility, who have
neither the same interests, nor the same pas-

sions as popular ass^noblies. It. is praper

that the nobility should judge, to insure jus-

tice to -the accused ; as it is proper tluU the

people should accuse, to insure justice to the

connnonwealth."
In tiiis connection, Sir, I would beg leave

also to read a passage from tlie work ol

another elementary writer of ecjual respecta-

bility, and not less acknowledged authority,

than that already cited, in which the sub-

ject of impeachment is treated with some-
what more particularity, and some addition-

al rules and principles are laid down witii

regard to the nature and fort;e of this extra-

ordinary inethod of prosccrution, wiiich are

deserving of the most se^jous attention, on
the present occasion.
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I rafei- Sir, to the admirable Lectures of

Mr, Wooddeson. In vol. 2, page Gil of

this work, in treating of the law of im-

peachment, it is thus laid down
;

" As to the trial itself, it must of couise

vary in external ceremony, but differs not in

essentials from criminal prosecutions before

inferior courts. The same rules of evidence,

the same legal notions of crimes and pun-
ishments prevail. For impeachments are

not framed to alter the law, but to carry it

into more effectual execution, where it

might be obstructed, by the influence of too

powerful delinquents, or not easily discerned

in the ordinary course of jurisdiction, by

reason of the peculiar quality of the alleged

Climes. The judgment therefore is to be

such as is warranted by legal principles or

precedents ;—In capital cases, the mere
stated sentence is to be specifically pro-

nounced.
Were it necessary for me, Sir, to shew the

antiquity, or authenticity of the doctrines

iiere advanced, as to the English law of im-
peachment, by these gieat and celebrated

commentators, I could readily do this, by re-

ferring this Hon. Court, to the autiioiity of
much earlier writers, who have been most
conspicuous in the juridical history of Great
Britain.

It is to be presumed, liowever, that notii

ing need be addsd on the present occasion,

to the authority of the great nam^s that have
been mentioned.
Such then we perceive, Sir, are some of

the doctrines of the English law, in relation

to the trial by impeachment; and although,

as I shall hereafter attempt to show, there

are other and most important rules and prin-

ciples wliich are applicable to a case of iin-

}5eaGhment, arising under the constitution of

Massachusetts, yet I will very cheerfully a-

giee, that the principles which have been
quoted shall be considered, to the utmost ex-
tent of their applicability, as having the force

and authority of law on the present occasion.

With reference, then to the history and
the character of the trial by inipea(»iiment,

as we find it explained in tlie authorities

that have been c;ted, a most important idea

which first presents itself to our mind is, that

it was intendeci, not for the purpose of sub-
jecting the party accused to any degree of
rigoin- or severity, to which he would not
have been exposed by tiie common and ordi-

nary course of trial by jury, but was in fact,

designed for the express purpose, of affording
him additional security and protection. ' It

was intended, not for the purpose of depriv

ing the civil mngistniie oftliat blasted priv-

ilege of being heard and aclj.idged by his

peers, which might be claimed as a birthright

by the very humblest individual in the realm,
but was designed to shield the dignity of his

office and^'tatiou froia tiie influence of those

adverse prejudices and suspicions, which are
but too commonly indulged by the mass of
people in the community, in regard to the

character and conduct of those whom they

have elevated to power. It is for this reason,

and only this, that the honor, the office, the

civil rights, of the public functionary, might
be lifted above the reach of popular preju-

dice and exempted from the bias which is

likely to be felt by the juror, in the inferior

tribunals, in favor of the accusation, where
no other than the sovereign people are the

accuser, that the wisdom of the English law
has confided to a higher and more indepen-
dent department of its government, the trial

of impeachments. For the same reason I

may add, though the analogy is but feeble

and imperfect, has the constitution of Massa-
chusetts consigned this method of trial to

the high tribunal whom I have the honor to

address. It is nevertheless to be borne al-

ways in mind, that according to the constitu-

tion of England, an impeachment, after all,

(differing most widely, in this respect from
the very questionable proceeding by act of

attainder or bill of pains and penalties) "is a
prosecution of the already known and estab-

lished law of the land ;" that it was framed,
'' not to alter this law, but to carry it into

more effectual execution"; that it is, in fact,

in the language of one authority that hns

been quoted, a kind of " bill of indictment,"

whose trial varies indeed, " in external cer-

emony," but differs not in essentials, that

is, in regard to the rules of evidence, the

legal notions and definitions of crimes and
punishments, from other criminal prosecu-

tions before the inferior eourts of justice.

Thus we see. Sir, what are to be reckoned

as being among the leading, fundamental

principles of the English law in relation to

the trial by impeaRlnnent. It is well known
to us all that these principles, like every

thing else which the wisdom of man in any

nation or age has devised for the regulation

of civil society, have occasionally been per-

verted and abused. There is nevertheless

afforded us, in the history of certain recent

events which have occurred in the country

to which I have alluded, the best possible

evidence that the wise and salutary princi-

ples that have been stated, are too deeply

seated in tiie constitution of that nation, to

be again disturbed ; afid that to this day they

are Kemiining unshaken, and unimpaired.

I allude. Sir, to that most difficult and " dis-

tracting" subject, the late trial of the Queen
of Eu'^land.

" The nature of tliis memora-
ble prosecution, the difficulties and embai-

rassments which attended it in its progress,

as well as its final result, it is presumed, must

be perfectly familiar tu the recollection of

this Hon. Court. This prosecution, we know,

was carried on in that most unusual and ex-

traordinarv form, v/hicii h sometimes, though
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i-arely, resorted to by the goveinmenl of

Eiiglaiul, in the administidtion, or the pre-

tended administration of public justice, by

tiie bill of pains and penalties. Jt is also

well known, that according to the principles

which have been laid down by the great ele-

mentary writers and commentators upon the

constitution and laws of Great Britain, in re-

lation to this very question ible mode of pro-

cedure, it is considered bylhein all, as being

a sort of prosecution, like the act of attain-

der, which is only caJculated, "p'o re nata,^^

and can be warranted only, by the presence

of some signal exigency, some great i>eces-

sity or state expediency, demanding imperi-

ously a more prompt and effectual interposi-

tion of the civil authoriiy than can be afford-

ed in the conmioii and ordinary course of

public justice.

On recurring to the report of this celebra-

ted trial, which is now on the table before

me, it will he seen, that at a very early stage

of its progress in the House of Lords, an at-

tempt was made, and most strenuously per-

sisted in, by many of the most distinguished

members of that illustrious assembly, to

quasli the bill and thus to arrest at once all

further proceedings in that form. The pro-

ceeding by bill of pains and penalties was,

it seems, opposed on various grounds. The
objections of some of the members proceed-

ed on the general groini is, tiiat notwithstan-

ding the \e\y |ueredents t!v>t were to be fmuid

m the juridicii! hisiory of former, and for the

most part turbuienl tunes, yet that this mode
of prosecution, at all times, and under any

imaginah'e circumstances, was in truth btit

an engine of violence, injustice and oppres-

sion ; that it was an infringement upon tiie

dearest rights and privileges of EngHj^hmen
;

and an outrage up;)n the fundament a! priii-

cinles of the constitution and the law. By
others, who were willing to adinit tlie ;iu:hor-

ity of parliament, in certain extvaordiisary

crises, to resort to this unusual course of pio-

cedure, it was nevertheless insisted, that it

\vas ^varranted only by stern, imperious ne-

cessity ; by tlie impendence of some great

danger to tlie welfire of the state, which
could not be guarded at^aiirsr, by any other

means ; and that in the cuse of the Queen, no
sucti cause could be fomid tu exist, sufficient

to justify the measure.
Ac;ain, it was contended bv other mem-

bers of the House, that if tiie illustrious per-

sonage who was the object of this prosecu-
tion, had been guilty of offences against the

constitution and laws of the realm, which
called f)r inquirv, and Cov punishnienf, slie

had a right to he heard and tried accordiuj;

to ihc legiiim ife frjrms of pmrceding, wlijrli

are estahlisht'd hv ihe constitution and the

5 \w. If Ivi- oft'Mi -e were adultery, ir was
Slid that a bill of divoice would be the reg-
uhir and ajtprapriate remedy ; or, if the

crime had been committed, under suCli cir-

cumstances as to bring the case within the

statute of treason, then that the only legiti-

mate course to be pursued, was by indict-

meni or impeachmenf On the other hand,

it was argued by many of the Lords who
were advocates for this form of prosecution,

(and it is to the grounds that were assumed,
in this part of the discussion, that I desire

more especially to draw the attention of this

Hon, Court on the present occasion) that in-

asmuch as the act of adultery, " though one
of the greatest offences against the law of

God, and the well-being of civil society,"

was yet not a crime cognizable by the crim-

inal law of England, it could not therefore,

be madi? the subject of indictment. For
the same reason also, it Avas contended, that

It could nut be visired by the way of im-
peachiyjent ; for that nothing could be the

subject of tliat mode of prosecution, but an
offence against some known established law

of the land.

I will not weary the patience of this Hon.
Comt, by quoting from the book which I

have in my hand, much of the very able ar-

guments that were urged on either side, on
the occasion alluded to, in relation to this

great and most interesting question ; but will

i)arely refer to some o.f the observations

which were made by one of the most c»n-

spicdoMs members of the high court of im-
peachment in England, in support of the

preci'^e principle, for which the counsel for

the Picspmident contend in the case now on
trial. Tlie question in debate was, whether
the then pending Ijill of pains and penalties

should be dismissed, in order that the pros-

ecution might be resumed in the form of im-
peactnnent ; the remarks, upon this point, to

wliioh I would solicit the attention of this

Court, are among those which fell from tlie

Earl of Liverpool, and will be found at pag-
!es841,42, &c. &,c. of |)art 1st of Dolby's

j

Report of the Trial of the Queen; London
I

edition.

In the course of his reply to the various

arguments which had been urged against the

bill, the noble Earl remarks, " That he was
quite willing to allow, that when a bill of this

jkind was brought forward, it was necessary
jfor those who proposed it, to show some spe-

jcial grounds on which it stood, and to prove
that any other course was liable to strong ob-

jections. Now, as5umiir; the alleged crime
10 have been committed ; and assuming this

f )r the present only, he would inquire what
o'lier course their lordships or the govern-

ment could have adn[)ted, save that whi.-Ji

was now under consideration. From the

opinions which had been delivered by the

learned judges, it was quite clear th;it Her
Majesty could not be indicted for high trea-

son. He had no difficulty in saying (and
there were those about him who knew well
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his sentiments on llic subject) that if indict-

ment for high treason had been open to the

government, that was the course, and the

only course that he would have recommend-
ed for adoption. But t!ie question as to in-

dictment for high treason had been com-
pletely set at rest. Whatever doubt had

before existed, had been put an end to by

the opinion of the judges. What other

course then, save that which they were now
considering, could be ressrted to, after that

solemn decision ? There was but one other,

that by impeachment, and he wished to call

their lordships' attention to the view which

he look of that course. In his mind, all the

objections which could be urged against a

speciiil law might, with equal jnstice be ap-

plied to impeachment. The argument of

the learned counsel who had been heard

against the hill, came to this ; that every of*

fence might be made the subject of impeach-
ment. If that statement were good de jure,

as well as practically ; if a procee 1 ng by

impeachment were opetj, in every case,

wiiere a public grievance existed, w > was
an exception made in favor of bills of

f
ains

and penalties ?"

Permit me, Mr. President, here to ir:fer-

Tupt for a moment the argument of the no-

ble Earl, that I may put the question to ihis

lii^^n. Court also, that if, under the cou^iiiu-

tjon and law of this Commonwealth, the

proceeding by impeachment be open in ev-

ery case, wh3re some petty delinquent y,
some trifling aberration from the exact lii e

of official duty, vvliether amounting or not (o

a crime in the eye of the law, is imputed to

the civil magistrate ; why is it tliat another,

and not less effectual remedy for the griev-

ance in all such case*, namely, the removal
upon address of the two branches, has been
studiously appointed by our constitution, an!
superadded to this all-searching, all-pervad

ing power of impeachment ? I am quite con-

tent, Sir, that the answer which was given by
the noble lord in parliament in regard to tiio

law of England in such case, should be re-

ceived as my own answer on the present

occasion.

He goes on to rernark tliat, " the reason
of excepi.ion in favor of bills of pains and
penalties and of attainder, was obvious. It

was," says he, " simply this, because cases

did occasionally arise, to which impeach-
ment wnuld not apply. T!tat was the ground
on which bills of pains and penalties, and of
attainder must stand or fill. Then assum-
ing this crime to have been comujitted. it

was evidently not liiaji treason, under the

statute of Edward III.; and in the next
nlace, it was not a crime hv the common
law of this country, generallv sneakiuir.

—

But it would be said that the oft'ence in qiips-

fion w;vs a sort of moral abuse, which, like

all others, contra bonoFtrnores, might be m;<d?.

the subject of impeachment ; and it was fur-

ther argued, that if cases o( this nature could

not be visited by the way of impeachment,

it would go to narrow the rights and privile-

ges of the two houses of parliament. No
man was more inclined than he was, to pro-

tect them in the exercise of their lights to

the fullest possible extent ; but he kntw nor.

how they could make that a subject of im-

peachment, which by the law of England
was not a crime."

I am aware, Mr. Preiident, that all which I

have here quoted is to be regarded but as the

expression of an opinion by a single individ-

ual ; and that as such, notwithstanding the

distinguished talents, the exalted station of

that individual in the government o^" which

he is a principal member, it is entitled to no

more weight in the estnnation of this Hon.
Court than the opinion of any oiher intelli-

gent man in our own comnninity, who may
have had occasion to exercise the powers of

his mind upon the subject in question. But,

Sir, upon an examination of the whole scope

of reasoning and argument which were so

conspicuously displayed upon tho occasion

alluded to ; and with reference more es))ec-

ially to the final decision, which ensued, of

the great question to which all this reasoning

and argument were applied, I feef myself

fully justified in stating, that these principles

which were advanced, in relation to the law

of impeachment by the distinguished person-

age I have alluded to, were tiltimately sanc-

tioned and adopted by the highest authority

of the British empire.

In siipport of this suggestion I would beg

leave to state to this Hon. Ccurt, that after

it was virtually agreed, as well by the advo-

cates as the adversaries of the Queen, that

the bill of pains and penalties ought on ev-

ery principle to be dismissed, in case im-

peachment would lie, for the ofi'ences with

with she wascharged, the fnial voto on the

question was carried by a majority ol' one

hundred and fifteen of the House, in favor

of proceeding on the hill.

In liiis view of the subject Sir, and con-

sidering more especially, that on the occa-

sion alluded to, the greatest wisiioni arid tal-

ents and learning of one of the most en-

lightened nations on the globe, were com-
bined, and concentrated, and brought to

bear upon this great q'.'.estion <>f consti-

tutional law, it would seem to bo by no
me, Ills presumptuous, were T to rely on this

deci'i'in as affording something like n rule.,

for tjio <;ase now on trial.

I Upon the whole, IMr. President, I feel iny-

j
self warranted in staling it as as: undenia-

I

lile position, (and I profess to have devoted

j

no inconsiderable aiieminn to i!ie investiga-

tion of this subject,) that, for nearly two

I

hundred years, (o the present day, the grpa«^

f

principle has been recognized in England,
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as constituting apartof theirlawof inipeaGh-
ment, that it is a process which can only be

resorted to for the punishment ot" some
great offence against a known, settled law of

the land.

Such then, we see, Sir, is the wisdom, the

justice, I may say also the benignity (for,

evenjustice, in a monarchy, may be viewed
as benignity,) of a government, whose con-
stitution and laws, we have certainly not
been accustomed, (to say the least) to regard
as a model of perfection, nor as being too

much disposed, to favor the purpose of civ-

il liberty, or the rights of the subject, at the

expence of power, and prerogative.

it remains then to be considered, whether
in this respect the mild and liberal system of
laws wliich h.is been adopted by the people

of Massachusetts, and under which they

have lived and prospered for so many years,

be not equally favorable to the rights of the

citizen, the security of the magistrate, ahd
the tiiaintenance of lise principles of justice

and of truth.

Whether, in fact, it be consistent with

what we know of the patriotism and the sa-

gacity of those enlightened statesmen who
were the founders of our constitution, that

when forming a government upon tiie pure
basis of a republic, they could have permit-

ted their great minds to have been busied in

the adjustment 6f comparative trifles ; in

ferretiiig from the system, each grain and
atom of arbitrary power, and yet were so

short sighted after all, as to have left in the

very midst of tiieir production, a foul princi-

ple of despotism, fit only to have a place in

the codes of a Caligula or a Nero !

I humbly hope. Sir, it will be in my pow-
er to show, in the sequel of my remarks,

that neither the constitution of Massachu-
setts, nor tlio eminent men who were con-

cerned in iis formation, are o\ien to any
such i(iij)utaliim.

Thus far Mr. President, iny remarkshavc
been prineipally confined to a consideration

of some of tlie principles which are recog-

It is also very readily admitted, that if there

be found in the text of our constitution any
thing doubtful orambiguous,in relation to this

subject, we may veiy properly seek for its

explanation by consulting the wisdom and
experience, of that country, whence so

large a portion of our whole system of ju-

risprudence was originally derived.

Thus far, Mr. President, but no farther in

my humble opinion, is it competent for this

Hon. Court, on the trial of an impeach-
ment, to be influenced in its proceedings or

its decision, by any other authority on earth

than the constitution and law of this Com-
monwealth.

Heretofore, in the course of my argument,

I have had occasion to remark, that the par-

liamentary usages of Great Britain, which
constitute, in reality, the very foundation of

their law of impeachment, could not, in my
opinion, be received as having any force or

applicability, upon the present occasion
;

to tliis remark, it might, I think, very prop-

erly have been added, that from a reference

to those usages, nothing, could be obtained

which would serve, even in the way of anal-

ogy, or example, to assist this Court, in the

course of its proceedings. In further illus-

tration of my views on this head, I would,

now, beg leave to call the attention of the

Court to that clause in the constitution of

Massachusetts, whieh was expressly intend-

ed, at its adoption, to d#fine and limit the

extent to which tiie law of England, in rela-

tion to the subject of impeachment, or any
other subject, should, thereafterwards, he re-

ceived as authority, in the courts of this

Commonwealth. I refer, Sir, to the 6th

Ch.Tpier of the Constitution, Art. 6th. It is

thus ;
" All tlie laws which iiave heretofore

been adopted, used and approved, in the

Province, Colony, or State of Massachu-
setts Bay, and usually practised on in

the courts of law shall still remain and be

in full force, until altered or repealed by the

Legislature ; siicli parts only excepted as

are repuanant to tiie rights and liberties con-

EngUmd in relation to the subject of im-
j

!}e;ichment.

nized by the constinition and tlie law of
j
tained in ll)is Constitution." ^

Now, Sir, with reference to this most im-

portant and salutary provision of our consti-

It is not however, as I think, to the consti-
j
tuti(>n,I would bog to inquire of the Hon.

tion and law of that, or any oihtr foreign
|j
i^Janagers, when was it since the first land-

rialion, but tu our own constitution and the
|
ing of our forefatliers, that the parliamentary

!aw of our own land, that we are to look af-

ter all, for the principle and the authority

law of impeachment, anymore than their bill

of pain> and penalties, or the trial by battle

oy which we are to be guided and governed ) or ordeal, has been adopted and Tipproved

on the present occasion. I am v.illjng in- |l and usually practised on in the courts ot the

\leed to admit, thai in so far as the provis- colony of Massaciiusetts .^

ions of the cons.iiution of Massachnsetls, in
j

Without the fear ot contradiction, it may,

regard to the subjoct of impeachnjent, have
| I think, be affirmed, that from the earliest

•adopted tht; tcchnica! languai',e of a no! her |i history of the colony, to the present day,

Jialiun, it is not only proper, but necessary, 'j not a soliiary precedent can be adduced,
^ that we should resort lo the codes of that ij tending to sliew the introduction of this law,

nati>'jn,i\i order to ascertain the Jcga! signi-P among the people of Massachusetts, mucii

cation and iniporl of TiK^icrms thus '.'mpSoyed. ||i less tk:U it had ever been so familiarised by



XRIAL OF JUDGE PRESCOTT.

usage and practice, as to have become a

part of llie settled law of our land.

But, Sir, notwithstanding tiie objections

that have been urged against the admission

of the English law of impeachment, as af-

fording the rule of decision in the case now
on trial, I beg it may be distinctly under-

stood that they have not proceeded upon the

ground of any possible apprehension we
could entertain, that the cause of our client

would be in any degree endangered by the

circumstance, if this Hon. Court should see

fit to adopt that law, as binding to its fullest

extent. On the contrary we are entirely

willing to admit, that, although the trial

by impeachment in England has in former

times, been greatly abused, by being em-
ployed occasionally as an instrument, in the

hands of tyrants, of " injustice and oppres-

sion," yet it has at length become settled

upon principles, wiiicl), in this, as well as

in that country, cannot but be acknowledged
as being reasonable and just.

It is, however, I repeat, to the constitu-

tion of Massachusetts, after all, that we are

to resort, as to the great foimtain of all the

law and the authority which should govern

in the case now on trial ; and I am indeed

exceedingly mistaken in all the views I have
been able to take of the subject, if from
this source alone, without the assistance of
any foreign code whatsoever, there may not

be derived ail the light and informal ion,

whicli may be necessary to guide this Hon,
Court in the proper exercise of its high
functions, as a court of impeachment, and
lead them to a safe, and correct decision.

With reference then to the provisions of

the Massachusetts constitution, I shall as-

sume, and with no small degree of confi-

dence, the following positions, viz :

1. That the Senate of Massachusetts,

when assembled in the foim of a court of
impeachment, is, to all intents and purposes,

a court of judicature ;—that it is not, as has

been falsely imagined by some, and as inti-

mated indeed, by an Hon. Manager, to be

regarded as a convention in the nature of an
inquest of office ; sitting to investigate the

general character, c'lnd manners, or morals,

of the magistrate, and to remove him from
office or not, according to its own will -ind

pleasure, or upon any grounds of policy or

state expediency,

2. That the'jurisdiction of this Court ex-
tends only to tlie trial and punislmient, of
certain crimes and oflences, against the

known laws of the land.

S. That in the trial of tiiese offences, it

is bound by the same rules of evidence ; the

same legal notions and definitions of crime,

and the same precision as lo the laying the

accusation, as prevail in the inferior courts

of the common law.

Permit me tlien first to inquire, is this a

court of judicature ?

would think, that the

And really Sir, ona
language of the con-

stitution as to this, were almost too plain

and explicit to require, or even to admit, of

any consment, in the way of illustration.

A bare recital of those provisions that re-

late to the subject of impeachments, which
give to this honorable body its existence as

a court, and as such, have clothed it with

all its powers and attributes, would seem in-

deed to supersede the necesbity of all argu-

ment or inference.

Referring then to the article which has

already been quoted, we find it commences
with »he declaration, "The Senate shall be

a court with full authority to hear and
determine all impeachments," &c.

Permit me to say, Sir, that this of itself, (if

we proceed upon the unquestionable princi-

ple that where technical terms are employed

in our constitution, tliey were intended to be

api)!ied in their technical sense) would be

abunchintly sufficient to establish my posi-

tion, tiuU this coint of impeachnienf, is no
other than a court of judicature ; or to

adojit the language of the great oracle of

the English law, iu his definition of a court,

that it is " a place whei'e justice is judicially

administered"; I would add, not arbitrarily

adnfinistered, as would seem to be inferred

by an Hon. Manager.
If, however, any thing be required by

the way of additional explanation as to the

intent and meaning of the constitution, it>

this respect, we find in the subsequent pro-

visions of the article reTerred to, every

thing thatcan be necessary for this purpose ;

" But previous to trial of every impeach-
ment, the members of the Senate shall res-

pectively be sworn, truly and impartially to

try and determine the ciiarge in question,

according to evidence. Their judgment,
however, shall not extend further than to

removal from office, fee.

Eut the party so convicted, shall be never-

theless liable to indictment, trial, judgment,

and i)unishmGnt, according to the laws of

the land."

What have we in all this. Sir, but a com-
plete delineation of a court of j.udicatiu'e ?

In directing the course of procedure by

impeachment, the language of our constitu-

tion, from ilie very inception of the process,

by the grand inquest of the Commonwealth,
to its final adjudication by this hi^ih Court,

is purely technical, and as already remarked,

must receive its appropriate, technical inter-

pretation. In the description hare given us

of the powers and the duties of this high tri-

bunal, we find then, it speaks of an inquest

or presentment, of a court, of the trial, of

conviction and of judgment. Permit me
once more to inquire. Sir, what more than

all this can be wanted for the description of'

a proceeding before a court of judic^'!-"'^ ?
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Indeed it would seem as though this honora-

ble body, by the very form and manner of

its org.anization on the present occasion, had

virtually recognized the principle for which
we contend. Every thing which we see be-

fore US, and around us ; the proper execu-

tive officer of the law in aitendance, the very

erier with his formulary tu open and to ad-

journ your session ; every thing indeed, ex-

cept the presence of a traverse jury on either

side of your hall, is calculated to impress the

luind with tlae conviction, that you are not

now concerned in the mere arbitrament of

a cause between the Commonwealth and
the Respondent ; but are in the exercise of
your lii!:;h functions as a court of judicature

;

judicially employed in the administration of

public justice ; and called to pronounce upon
the guilt or iimocence of the defendant, ac-

cording to the laws of the land.

Thus, Sir, I have endeavored briefly to

show, and I humbly hope it has been done
satisfactorily, tlial this high tribunal is " a

court in which jus'lice is to be judicially ad-

ministered." If then ihe position be cor-

rect, it results, I apprehend, as a legal con-
clusion from the premises, that the decision

of this Court upon the case now on trial,

like every olher judicial decision, must pro-

ceed npon some more sure and certain

grounds (hnn the mere individual sentiments

and opinions of its mefnbers as to the char-

acter or conduct of th.e party accused ; that

it must in fact have for its foundation the

unquestionable evidence of a violated law.

I sh-all not attempt, in this place, to illus-

trate by any reasoning of my own the prin-

ciple hist stated, but will beg the attention

of this Court to a i"ew passages in relation to

it, which are (]note'J from books of most fa-

niiliar and nnqueslionable authority.

"Tiie judgment, (it is said) though pro-

nounced, or awarded by the judges, is not

ilieir determination or sentence, bnt the de-

rerminalion and sentence of the law. It is

the conclusion that naturally and regularly

follows from the premises of law and fact;

whiah judgment or conclusion depends,

therefore, not on the arbitrary caprice of the

judge, bui on the seitled, invariable princi-

ples of justice. The judgment, in short, is

the remedy prescribed by law for the redress

of injuries, and ,tlie suit, or action, is but the

vehicle or means of administering it. What
that remedy may be, is indeed the result ef

deliberation and study, to point out ; and
therefore, the siyle of the judgment is, not

<!iut it is decreed c>f resolved by the court, for

then the judgment might appear to be their

own; bur, " It is considered." Considera-
lumestper Curiam,'" that tho plaintilf do
recover his danngi^s, his debt, his posses-

sion, and theld'.e; wlncl-i implies that the

judgment is none of t-lieir own, but the act

of the law, pronounced and decl<irecl by the

court, after due deliberation and inquiry.

—

1 Co. Inst. 39, Sic.

Such we perceive, Sir, are some of the
wise, and naost salutary principles of the
common law, in regard to the nature of the

trial and the judgment in a court of ordinary
jurisdiction. If then this honorable body,
organised as it is under the constitution of
Massachusetts, as a court of impeachment,
is to be regarded, as I am well assured it

must be, to all intents and purposes, as a
court of judicature, what shall be said of the
not less novel, than alarming doctrine which
was advanced by the learned Miinager ; that

it is a court, nevertheless, whose powers are

transcendent, wiiich is bound by " no com-
mon law rule? and principles," and is left to

the exercise of its own opinions and judg-
ment, independently of all other I'.de or au-
thority ? Sir, I will cheerfully leave it for

the learning and ingenuity of the Hon. Man-
agers to reconcile, if it be possible, in ths

conclusion of their argument, these seeming
inconsistencies.

I will now proceed, in the second place, to

a brief inquiry as to the extent of the juris-

diction, which belongs to this Court, as a
eourt of impeachment, and the nature of the

delinquencies over which it lias the power of

trial and punishment. Upon this head, it is

first of all lo be remarked, that the consti-

tution of Massachusetts, differing in this re-

spect from that of Gieat Britain, has very

wisely restrained tlie trial by impeachment
to one cl.iss only of the citizens, who are

public functioiiaries ; and even with regard

to these, such offences only, as may have
been committed " in their offices," are sub-

jected to this trial. Such is the express pro-

vision of the constitution. It is not then to

be disputed that, whatever may have been
the inadvertencies, or even the crimes of the

Respondent, in his conduct as an individual,

he is not amenable for these to a court of

impeachment. Sui^pose him to have been
guilty of any imaginable offence against the

peace and order of society ; that he has been
ajiartyto a duel, or even a principal in a

scene of murder and assassination
;

yet if

these offences, high and aggravated and de-

testable as they may seem, have not been
brought home to him. as being a manifest

dereliction af some official duty, he is not

most assuredly, under the constitution of
Massachusetts, amenable for all this to u

court of impeachment.
The wisdom and vigilance of our laws

have not failed to provide another, and not

.less effectual remedy for all such mischiefs.

Again, Sir, I would take occasion here

to repeat, that it is not for every petty de-

liiiq-uency ; for ai y thing and every thing,

which may he dcimed incongruous or ex-

ceptionable in tne behaviour of the magis-

trate, even in reia'ion to his official duties.
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that he can be subjected to lemoval and dis-

ffanchisenient, by this extiaordinaiy process

of impeachment. Accustomed for a long

time to the frigid office of a judge, he may
perchance liave lost, in some measure, llie

feelings and sympathies whicii once belong-

ed to him as a man ; he may have become
habitually austere; peevish and petulant to-

wards parties and witnesses, and every one

who may have occasion to appear at his bar;

yet if his duties as a magistrate be discharg-

ed with fidelity and integrity ; if he have

committed no offence against the law of the

land, his removal by address is the only con-

stitutional and appropriate remedy for the

evil.

I may add. Sir, that it seems to have been

in tenderness towards these frailties and in-

firmities of human nature, to which the men
in high stations are more peculiarly expos-

ed, that the wisdom of our constitution has

provided the milder corrective which has

been mentioned.
It is not, indeed, to be denied (although I

have always been accustomed to regard this

as being an exceptionable feature in our pre-

sent system of government ; a blemish which,

for one, I would very gladly have assisted in

correcting at thelat* revision of thatsystem)

that by this process of address, the whole
magistracy of the Commonwealth, so far at

least as regards the n)ere tenure of their of-

fice, has been virtually left to the sovereign

will and pleasure of those branches of the

government, which it was the policy of our

constitution to exclude, in every other case,

from the least participation in the exercise

of judicial power.

, There is nevertheless nmch comfort in

the reflection that the removal by address, is

after all a very different thing from a con-

denmation for crime. It implies not cor-

ruption, nor is attended with infamy or re-

proach ; it is but the loss of office, and nothing

besides. The magistrate, in such case, if

he be sustained by conscious rectitude, as is

the Defendant at your bar, may meet his

doom with firmness and composure. He
may even regard it, as being among tlie

common ills in the order of Providence,

which not unfrequently alight as well upon
the just as the unjust ; and yet are there-

suit of an inscrutable wisdom which it is

not permitted for mortals to explore. If

«ven then it be true, Sir, as was intimated

by an Hon. Manager, that there is existing

against the Respondent a degree of "' popu-
lar excitement," a general feeling of dissat-

isfaction with regard to his conduct, either as

a magistrate or a man, which might tend to

impair his usefulness as a public functiona-

ry
;
yet if he be not found guilty of some

official and definable offence against a

known lavv^ of 'ihe land, let his case be trans-

ferred to t'le consideration of that other de-

partment of the government whicli lias been
specially appointed to administer the proper
remedy for such an evil.

Let him, if 3'ou please, be deprived of
his office, if it be only to gratify the very
whim and caprice of the people who con-
ferred it upon him ; but, in the name of
justice, of humanity, I implore, that it may
never be said, a citizen of Massachusetts,
for such causes us have been supposed, has
been subject to all the complicated miseries
and horror of a condemnation, by impoach-
n)ent.

Thus much, Mr. President, I have dceiri-

ed it proper to observe in respect to a spe-

cies of individual and official improprieties,

which in my view are clearly without the

jurisdiction of this Court. With your leave,

Sir, I will now proceed to a brief examina-
tion of the cases, wherein, as I think, the

proceeding t)y impeachment, must be re-,

garded as the appropriate constitutional rem-
edy ;—and in respect to this, notwithstand-

ing all that has been said of the constitution

or laws of anether country, nothing more, in

niy liumbic judgment can be necessary to

lead us to a safe and satisfactory conclusion,

than a reference to a few plain, and intelli-

gible words, wliich are to be found in those

clauses of our own constitution that have al-

ready been recited.

The authority of the Senate, then, as a

Court of impenchmeiit, according to the

language of the constitution, is " to hear
and determine all impeachments made by
the House of Representatives, against any
officer or officers of the Commonwealth,
for misconduct and maladministration in

their offices." Such is the brief constitu-

tional description of tlie offences, and the

only offences, of which this tribunal, as a
Court of impeachment, can have cogni-

zance ; and it would be strange indeed, it

would be a sad reflection upon the character

of those learned and enlighled statesmen
who were tiie iVamers of the instrument, if

in relation to so interesting a subject, they

should unwarily have been led to tiie adop-
tion of terms of so dubious and equivocal

an import, as to require great depth of re-

search ill order to develope their true intent

and signification.

I am fully persuaded, Sir, that this is by

no.means liie case ; and that we sirall be

enabled by a little reflection, very readily to

comprehend every ihiiifi which could have
been intended by tiiis delegation of power
on the subject (if impeachment. With ref-

erence to ilie clause that has been quoted,

the whole stress of tiie inquiry, seems to ^

rest upon the words, jmscon^/wcf and malad-
minisfralion. What then are the legal im-
port antJ si;,!;nification of these terms ? We
answer, precisely the same, as of crimes and
misdemeanors

;

—that they are, in every
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respect equivalent to the more familiar

terms that are ejnployed by the constitution

of Great Britain in its description of im-

peachable offences, subject only to the

wholesome limitation, which, in this Com-
monwealth, confines this extraordinary

method of trial to the official misdemean-
ors of public functionaries.

In support of this position, I \yould take

occasion to remark, that one of the words

that are alluded to, namely, "maladminis-
tration," is a terra of purely technical ori-

gin, and like burglary, larcany, or any other

term tliat we have seen fit to adopt from the

English code, is susceptible, by a reference

to that code, of a precise and definite inter-

pretation.

On referring to the Commentaries of Sir

William Blackstone, (vol. 4, p. 121,) it will

be perceived that this most learned and ana-

lytical commentator has spoken of the
" maladministration" of public ofiicers, as

being a species of offence, belonging to that

well known class of offences, called " mis-

prisions" or "contempts."
I beg leave to give you in the words of

this author, a description, not only of the

particular crime we are speaking of, but of
ihe genus also of which it is a species.

" The fourth species of offences," says he,

" more immediately against the king and

government, are entitled misprisions and

contempis. Misprisions are, in tiie accepta-

tion of our law, generally understood to be

all such high offences as are under the de-

gree of capital, but nearly bordering there-

on." Again, he says, "misprisions which

are merely positive, are generally denominat-

ed contempts or high misdemeanors, of

which tiie first and principal is the " malad-
ministration''^ of such high officers, as are in

public trust, and employment. This is usu-

ally punished by the method of parliamenta-

ry impeachment ; wherein such penalties,

short of death, are inflicted, as to the wis-

dom of l!ie House of Peers shall seem
proper."

Such we perceive, Sir, is tlie legal import

of the levin ^\maladminislration" ; that it is,

m fact, a species of high misdemeanor

;

and can it be doubted that, ' with the adop-
tion of the phrase, it was intended also to

adopt its technical sigiiificnion, in the con-

stitution of Massachusetts ? But it may be

argued, on the other hand, that althougir
" maladministration" may have been, in the-

ory, thus classified and arranged under the

title of niisprisii}ns, yet it has been left after

all, at the mere discretion t>f a high court of

impeacliment in England, to determine
wliat diigree of delinqiiencj' shall amount lo

this offence.

Willicnit intending to bcsiow any cxlrav-

agiint euiogiuHi upon the jnrisprudence of

tlitU natiuii, I will nevertlieio-ss venture to

pronounce, that no part of their system will

be found to exhibit, in relation to this or

any other subject, am example of such loose-

ness or incongruity.

In the criminal code of Great Britain,
" misprisions," as we learn from our author,

are divided into two sorts, negative and pos-

itive ; the former consisting in the eonceal-

ment of something which ought to be re-

vealed ; and the latter, in the commission of

something which ought not to be done ; I

would beg leave here to inquire, if, in the

juridical annals of that nation (excepting,

always, the reign of its tyrants and oppress-

ors) the concealment or commission of any
thing, has been construed a misprision, but

of some act which amounted to an offence

against the established law of the land ?

—

If the misprision be of treason, the preexist-

ing crime of treason must be proved against

the accused ; if it be of a felony, so the fel-

ony must be established ; and it is beyond

the power of all the peers in the realm, in

their high court of impeaclnnent, to pro-

nounce against an Englishman upon any

other grounds.

Thus it has been shown. Sir, as- 1 humbly
trust, that the " maladministration" of a

public ofScer is nothing less than a high

misdemeanor, in other words, a high

crime ; for I have tlie authority of the

learned writer last referred to, " that crimes

and misdemeanors, (according to their legal

acceptation) are merely synonymous ; and

that they each import, " an act committed

or omitted in violation of a public law, eith-

er forbidding or commanding it."

If then it be inquired, what is the precise

description of those crimes or misdemean-
ors of the public officer, for which, under

the constitution of Massachusetts, he may
become liable to impeachment, I answer

;

first of all, bribery ; or in the quaint lan-

guage of the Institute, " when a person in

a judicial place, takes any fee, gift, reward

or brocage for doing his office, or by color

of his office, but of the king only ;" second-

ly, the crime of extortion ; thirdly, the em-
bezzlement of public money, "which has

been entrusted by law to the custody of the

magistrate ; fourthly, the rasure, or falsifica-

tion of a judicial record.

Here too, it may very properly be observ-

ed, tliat a judge of our Supreme Judicial

Court might render himself clearly liable to

impeachment, who should contumaciously

refuse tiie giving of a judicial opinion, when
duly required so lu do, in pursuance of that

provision of the coiistiliUion which gives au-

thority to " each lirancli of the legislature,

as well as the governor and council, to re-

qiiiietlie opinions of the justices of tlie Su-

preme .Judicial Court, upon important ques-

tions of law, and upon soleum occasions."

All these, and jierhaps others might be ad-

ded to the enumeration, are, without doubt.
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oftences against public justice ; tiiey are

Climes and misdemeanors ; they are a spe-

cies of " maladministration," according to

the import of that term as it is employed in

our constitution ; and being such, are un-

questionably the proper subject of impeach-

ment, and I think I may safely add, of in-

dictment also.

Furthermore, Sir, I am entirely content

to admit, that an officer of government may
render himself liable to impeachment, as

well on account of duties omitted, as of of-

fences committed. Should he have be-

come habitually remiss and negligent in

the performance of those public duties which
are enjoined upon him by the constitution,

and which by the express terms of his oath

he has solemnly engaged to fulfil; should

he by such, or by any other means, impede
the course of public justice, he is guilty of
an offence against the law of the land, and
is properly amenable to a court of impeach-
ment.
But, Sir, in that clause of the constitution

which I have been considering, there is yet

another term employed, in the description

of impeachable offences, which is deserving

of still more critical examination. It is^ the

word " misconduct."
This term, unfortunately, is not, like the

one with which it is cenjoined, of technical

origin, and does not therefore admit, espe-

cially when considered by itself, of that ex-

act construction which would certainly have
been desirable in such a case.

It is for this reason, that I have long been
accustomed to consider it as a circumstance,

very greatly to be lamented, that in so grave
an instrument as the constitution of Massa-
chusetts ; an instrument having for its ob-

ject the establishment and promulgation of

the great, fundamental principles of our so-

cial compact ; and whose provisions, there-

fore, should have been if possible, so plain

and explicit, as to require neither argument,
nor inference, a word of the description al-

luded to should have been employed in re-

lation to any subject ; much less, in refer-

ence to that most important of all subjects,

in a civil government, the definition and
punishment of crimes.

It is, in my humble judgment, to this,

more than to any other cause, that we may
attribute the prevalence in this Common-
wealth, of all those vague incoherent no-
tions, in regard to the doctrine of impeach

a former part of my remarks.
In reference to the doings of a i)ublic offi-

cer, the word " misconduct," if taken sepa-
rately, and by itself, admits undoubtedly of
an almost infinite latitude of interpretation.

According to its common and popular ac-
ceptntjon, it is a term of most extensive im-
port ; comprehending witliin its scope any

thing and every thing that may be conceiv-

ed amiss in the morals^or even manners of
the individual.

Whether a judge on the bench have been
guilty of the most shameful violation of

public duty ; of bribery, of extortion, of

peculation ; or have been deficient only as

to some of those little acts of courtesy and
condescension which the people of Massa-
chusetts are wont to expect in the demean-
our of their rulers, the case may neverthe-

less, according to the popular acceptation of

the term, in the latter instance, as in the

former, he deemed a species of " miscon-
duct" which would subject the unconscious

offender to the pains and penalties of an
impeachment. Permit me here to inquire

if it be possible to imagine, for a moment,
that any word which is to be found in the

constitution of Massachusetts, could have

been intended to be left open to any such^

endless variety, to any such abuse of con-

struction .' No Sir, it would be a gross im-

putation , not less upon the political integri-

ty, than upon the intelligence and patriotism

of the great men whose Avisdom was era»

ployed in framing the instrument, were we
even to indulge the suspicion, that they

could intentionally have exposed the rights

and privileges of the public functionary, or

indeed of the humblest inclivitiual in the

community, to any such doubts and uncer-

tainties.

It behoves us then to inquire, in reference

to the context, and more especiary, to the

term " vialadministration,^'' with which the

word " misconduct" is associated, in the

clause that has been referred to, if the last

mentioned expression was not very clearly

intended to be applied in a much more pre-

cise, and limited sense than that which has

been supposed.

For my own part. Sir, I consider the

word " misconduct," as it is employed in

the context, as being precisely equivalent to

the technical term " misdemeanor" ; whose
legal signification is sufficiently intelligible

;

and that it cannot therefore be. taken either

to amplify or abridge the force of the word
with which it is eonnecied. I do not deem
it necessary to resort to any nice and subtle

distinctions, or to seek the aid which might

be derived from a critical attention to ety-

mologies, in support of this construction.—

A course of examination like this might
gratify the taste of the philologist, but could

inent, which I have had occasion to notice in afford no useful information, to a high coui 1

of judicature, in forming a judgment upon
the innocence or guilt of a fellow citizen

standing accused of hiijh crimes at its bar.

On the other hand, if it be proper, in the

construction of any legal instrument, and we

j
are tavight, by the most respectable authori-

ties to believe it is, to avoid all abstruseness

and subtleties, and to adopt that sense of its
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terras, wliich has been sanctioned by the

common usage and undeistanding of the

community in whicli the instrument was

formed, it would seem to be peculiarly fit

that a similar rule of exposition should be

resorted to, in settling the great principles

of a social compact, wherein the rights and
privileges of a whole people are involved ; a

compact, which being intended for the secu-
\

vity of all, ought also to be so plain and sim-

ple, as by all to be readily comprehended.
Proceeding on such principles of construc-

tion, although I may not be permitted to

quote as authority binding upon this honor-

able Court, any common notions that are

entertained with regard to the signification

of words that are employed in the constitu-

tion or laws of the Commonwealth, yet even

from that source, it is possible, that some-
thing may be drawn whicli, in the way of

argument and illustration, may be deemed
pertinent to the present inquiry. I would
beg leave then to refer for a moment to a

few familiar terms in our language, of which
the word "misconduct" may, in fact, be
considf^red a derivative ; and which may
serve to show that even the most general

and popular acceptation of that word is by

r,o rr?eans at variance witii what I have sup-

posed to be its legitimate meaning as it is

.used in the constitution of iVIassachusetts.

The terms to which I allude, are the three

verbs, to yniscondud, to misbehave, to misde-

mean.
According to the common acceptation of

these words, they have always, I believe,

been considered as mere synonymes ; and if

we may rely on the authority of our common
lexicographers, this, most unquestionably, is

the fact.—To miscondupi is to mishchave, to

misbehave is to misdemean, and to misde-

mean, in its substantive sense, is nothing

more nor less than being guilty of a misde-

meanor; and as this latter term is technical,

and signifies a crime, it would seem to fol-

low a» a conclusion from these premises,

that misconduct also, in its legal interpreta-

tion, can be made to signify nothing less.

But, Sir, there is yet another view of this

subject which seems to be deserring of at-

tention, and which will afford, as I think,

much additional support to the construction

for which I have contended.

It is not to be forgotten that, in the clause

nf our constitution which specifies the of-

fences or improprieties (if the Hon. Manag-
er would have it so) that shall be the sub-

iect of The trial by impeachment, the words

miscondaci nni maladministration are in-

troduced conjunctively ; and I must conless,

that I am unacquainted with any legitimate

rule of construction (especially in regard to

a law so highly pen;il as that under consid-

eration) wlicreby this connexion of the

vords mnv be sevii^d, un the pnrpo'^c of

giving a force and an operation to either in-
dependently of the other. On the contrary,
I held it to be indisputable, that whatever
may have been the nature of the ofiScial de-
linquencies that were intended by either of
these expressions, there must be found com-
bined, every thing which is comprised with-
in the intendment of both, in order to make
up the amount of an impeachable offence.

If then it be proved, as I humbly hope it has
beefi, upon the grounds of unquestionable
authority, that maladministration in office

is but another word for a high misdemeanor,
it seems to follow as a corollary, that what-
ever may be the import of the term which
is linked with it, nothing less than such
" misdemeanor" can be made the subject of
impeachment.
Nor am I able to perceive, Sir, that the

learned Managers may find relief from the
force of this conclusion, by resorting to any
other rule of interpretation of which the na-
ture of the case is susceptible.

Should it be contended that the word
" maladministration" notwithstanding the
conjunctive particle which unites it with its

antecedent, was intended to be used merely
as exegetical, the answer is obvious ; that

even in the way of exegesis, it was intended
to explain and to qualify, what might other-

wise have seemed to be loose and indefinite

;

and thus to interpose, in favor of the magis-
trate, a very salutary restraint upon the mere
whim and caprice of his accusers.

I am fully sensible, that the construction

which I have thus attempted togive tothetwo
wfi.ds of the constitution which are here al-

luded to, has proceeded, in a great measure,
upon the ground, that the first of these terms
is merely superfluous, and inoperative. So,
indeed, I think it is ; and that the whole in-

tent of the constit'.'.tional provision, so far as

relates to the description of offences that

were to be made the subject of the trial by
impeachment, would have been quite as fully

expressed, and much more plainly and dis-

tinctly, had the whole been left to depend
on the legal and technical import of the sin-

gle word "maladministration." In this re-

spect, it has appeared to me. that the provis-

ions in relation to this subject which we find

j

in the constitution of many, and indeed

I

most of the other States in the Union, are

j

much more suitably and better expressed

than our own.
In the constitutions of Pennsylvania,

South Carolina, and of at least four other*

I

States, the provision is substantially this;

I" that all civil officers shall be liable to im-
peachment for any misdemeanor in office ;"

land although there is some variety in the

II
phraseology which is employed in the consti-

tutions of other States, in relation to this sub-

ject, yet I will venture to pronounce, that no
one Ban be construed to have <»xtended the
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jm-isdiction of its court of impeachment, so

as to embrace any species of delinqueney,

short of the legal denomination of crimes

and offences.

But it may perhaps be asked, how then

should it have occurred, that the framers of

our constitution, differing in this respect

from the wise men of other States, should

not have been content to leave their descrip-

tion of impeachable offences to depend upon
^single word of known technical significa-

tion, instead of placing it in conjunction with

a mere nugatory, inoperative phrase, by

which its force and meaning could neither

be enlarged nor restrained ? To this I an-

swer, that tiie case, after all, upon the view

which I have taken of it, presents but one,

among the almost numberless examples that

might be quoted, of that redundancy of ex-

pression, that heaping together of words,

which has always been the common, invete-

rate fault of legislation, not only in this

country, but in that also from whence are

derived our habits and notions on thi ub-

ject.v

Accordingly we find, on looking ove:- our

constitution and laws, how frequent is the

recurrence of such expressions, as "crimes
and offences," " crimes and misdemeanor?,"
'•laws and ordinances," and various other

such copulatives, whose intent and meaning
might have been obviously as well conveyed
by precisely half the number of words as are

employed for the purpose.

ijpon the whole. Sir, if the construction

which I have attempted to give, be correct,

and I have much reason to believe it is, of

that portion of our constitution which treats

directly upon the subject of impeachment,
and from which in fact the Senate of Mas-
sachusetts derives its whole authority, and
even its existence as a court in such cases, it

follows of course that nothing less than an
offence against some standing law of the

land can be made the subject of its jurisdic-

tion.

But, Sir, there are still other provisions of
the constitution which in my view have a

most material and forcible bearing upon the

subject, and are therefore deserving of con-
sideration. Of these, the first provision to

which I would beg leave to refer, is that con-
tained in the tenth article of the declaration

of rights, which is in these words, viz :

"Each individual of the society has a

right to be protected by it in the enjoyment
of his life, liberty and property, according

to standing laws."

Now, Sir, let the great fundamental prin-

ciple which is recognized in this provision,

be applied to the case on trial, and without

seeking tiie aid of any thing else which may
be found in our constitution, we shall be en-

tirely satisfied with the result. What then

h fairly to be understood as the prope*.- mean-

ing and import of this provision ? In my
own view it is but a reiteration of the great
principle which is stated in another part of
the constitution, and which forms in fact the

very basis ofour social compact, that it shall

be a " government of laws and not of men."
According to my version of the clause it is

therefore substantially to this effect ; that the
rights of the citizen, as to every thing con-
nected with his life, liberty or property, shall

not depend upon the mere judgment an9
opinion of men, but upon some known rule

of action, which has been established for the

regulation of his conduct, as a member of
the society.

It is true. Sir, that the life of the Respon-
dent is not immediately involved in the re-

sult of this trial. He is exempt (though it

may well be doubted if a man of lienor and
sensibility would regard this, as an immunity
in such a case) from the terrors of the gib-

bet. Whatever may have been his crimes,
we know that it does not belong to this tri-

bunal to inflict the punishment of death. So
as t» the personal liberty of the Respondent,
this we know also cannot be directly affect-

ed by your decision.

Should he even be condemned, his per-

sonal freedom, so far as relates to the privi-

lege of mere physical motion and action, are

yet unrestrained. The wide world will nev-
ertheless remain still open before him ; and
if he will be content to live, and to move,
like the first murderer, a wanderer and an
exile, with the foul mark which your sen-

tence will have stamped upon him, he may
indeed he permitted to roam through crea-

tion as far and widely as he shall choose.

But, Sir, I would beg to inquire if the

property of the Respondent be not directly

and most deeply concerned in the issue of
this inquiry ?

It is perceived that the judgment of. this

Court, in a case of impeachment, may ex-
tend not only to the removal from office,

but to a subtraction also of certain civil priv-

ileges of the convict, which, in the view of

every honorable and high-minded man, may
be considered as amounting to a total dis-

franchisement. If indeed the office of the

magistrate were the only object aimed at by
this prosecution, there might periiaps be

some appearance of plausibility in the sug-

gestion, that as it was the " people who gave,

so it is the right of the people to take away ;"

and that, against the sovereign decree of the

people, or their constitutional rep'resenta-

tives, in such a case, there could therefore

be no reasonable cause for murmur or com-
plaint.

Even with regard to this, however, I am
not exactly prepared to admit the soundness

of the posit:ion. There is, as I think, some-
thing like a property belonging to the judi-

cial officer, in virtue of his appointment tw
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the station which he occupies ; it is to be

regarded as a grant of powei and privilege,

of which he has an absolute right to the en-

joyment, until by the commission of some

crime he shall have broken the conditions

upon which they were conferred ; and I

must be permitted to say, that it is not at the

pleasure of this Hon. Court, or of any other

earthly tribunal, to alter or to disturb, in the

slightest degree, the tenure of this posses-

sion.

But, Sir, there are yet other rights belong-

ing to this Respondent, in comparison with

which the possession of office, with all iis

petty honors and emoluments, are but as the

very dust of the balance, which are immedi-
ately involved in the issue of this inquiry.

In addition to dismissal from ofifice, you
may, if it be your pleasure, (and if he have

been guilty of high crimes and misdemean-
ors, I do not hesitate to say that this ought

to be a part of your judgment) pass upon
him the disgraceful sentence of disqualifica-

lion to hold ^ any place of honor, trust or

profit under this Commonwealth."
Here then we perceive, Sir, that one of

the dearest privileges of the citizen, that

which gives him his highest distinction as a

party in the social compact, and raises him
to a proud elevation above the mere herd

and rabble of despo;isms, is committed to

your custody, and may be lost by your judg-

ment.
Do we then find that the constitution has

been negligent in regard to the preservation

of rights of the description here alluded to ?

On the contrary it is every where to be seen

that, next to life and liberty, whicl/ are the

unalienable gift of a merciful Creator, these

rights are r^^'garded as being among the

most precious possessions of the citizen.

—

Accordingly almost every successive page
of the instrument presents us with some dis-

tinct manifestation of the unwearied assidu-

ity of its framers, to protect them from even

the possibility of infringement.

Here I would beg leave to call the atten-

tion of this Hon. Caurt to another clause of

our constitution, which, in reference to the

point immediately in question, would seem
to be too plain to require illustration. The
clause to wiiich I allude, is a part of the

twelfth article of \he declaration of rigiits
;

and is thus expressed, viz :

"And no subject shall be arrested, im-
prisoned, despoiled, or deprived of hrs prop-

erty, immunities, or privileges, put out of the

protection of the law, exiled or deprived of

iiis life, liberty, or estate, but by the judg-
ment of his peers, or the law of the land."

Thus it is seen, Sir, that the great and en-
lightened minds which were called into ex-

ercise in the proudest days of tliis reijublrc,

did not deem it sufficient in accommodating
a system of government to tl;e condition of

a free, intelligent people, that it should bare-
ly secure to the individual the privilege of
living and breathing, and of enjoying un-
molested the perishable fruits of his labour
and industry. Much less did they descend
to the low grovelling notion, that nothing is of
value to the citizen, and fit to be placed under
the protection of the law, save his silver and
gold, his houses and his lands. In the view
of the great men to whom I have alluded,
it is not the vile dross that is dug from the
bowels of the earth whereon we tread, nor
the senseless bricks and stones that com-
pose our dwellings, which constitute our
richest possessions as members of civil soci-

ety. Accordingly we find. Sir, that it is to

the civil privileges and immunities of the

citizen, in other respects, it is to his political

rights as an elector of his rulers, and the ca-

pacity of being himself elected to ofifice, it is

in fact his well earned honors and distinc-

tion as a public functionary, as well as bTs

life, his liberty, his property, that the con-
stitution of this Commonwealth has most
emphatically extended its regard and pro-

tection.

Such I conceive to be the nature of those
" privileges and immunities" which were in-

tended by the constitution to be guarantied

to the citizen, and of which he should not

be despoiled or deprived but by " the judg-
ment of his peers or the law of the land."

What then are we to understand by the

terms that are here employed in designat-

ing the process, and the only process, where-
by the individual may be lawfully deprived

of the enjoyment of these privileges? As
to the first part of the provision, namely,
" by the judgment of his peers," it will, I

trust, be at once admitted that nothing more
nor less could have been intended by these

expressions than a reference to the favorite

trial by jury ; and that the alternative ex-

pressions "or the law of the land," niust

have been introduced principally with re-

ference to a class of cases, such as those in

equity, or of admiralty and maritime juris-

diction, or determinable by the law martial,

or lastly by impeachment, as to all which the

trial by jm-y was intended to be dispensed

with in conformity with the established rules

and principles which are applicable to such

cases.

It is at any rate quite sufficient for ray

purpose, that whatever may have been in-

tended, even in the cases that have been e-

numerated, as to the form of the trial, the

great principle is nevertheless, in this clause

of the constitution, as well as every where
else throughout the whole instrument, dis-

tinctly kept in view, that the law of the land

shall be the rule of decision.

But it may be said, on the other hand,
that the constitutional provisions in regard to

the tiial by impeachment, are ©f themselves
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ito be regarded as constituting a portion of

the standing law of the land. So, indeed,

they are, Sir, according to the construction

which I have attempted to give, of those
[,

provisions ; but most assuredly it is other-

wise, if they are to be taken in the extrava-

gant sense in which they have been constru-

ed by the Hon. Managers. So far as the

constitution of Massachusetts has seen fit to

dispense, in any case, with the customary

trial by jury, and to appoint a special and

extraordinary tribunal io sit in judgment

upon the proceedings of public officers; if it

have conferred upon that tribunal the au-

thority of removing from office, or of inflict-

ing any other penalty, however ignomini-

ous, upon the individual who shall have

been convicted of any known definable of-

fence, whether great or small, against a I*

known, established law of the society, it is

not for the Respondent, or any other citizen

in the community, to call in question the

wisdom or the justice of such a regulation.

It is undoubtedly to be regarded as being a

portion of the law ; the supreme law of the

land ; and as such we bow to its authority

with the most profound respect and submis-

sion. But, Sir, if on the other hand, the

construction should be admitted, which has

been contended for by the learned Manag-
ers ; if a high court of impeachment has

been erected ; and in relation to the impor-

tant and most interesting subjects wliicli fall

within its jurisdiction, has been left to the

exercise of its sovereign discretion; if in the

language of a learned Manager, its powers

are transcendent ; independent of all com-
mon law rules and principles, and it may
hold at its mere will and pleasure, the office,

the reputation, and the dearest immunities

and privileges of the citizen ; then I do not

hesitate to say that the very foundation of

such a court is laid in injustice and oppres-

sion.

The regulation by which a cotnt of this

description may have been created, whether

it b* found in the constitution or elsewhere,

may be desigoated by any other honorable

appellation which one may choose to confer

upon it, but it surely is nut entitled to the

name of a law. It is in fact but a mere
arbitrary mandate, the "sic volo, sicjiiheo^' of

despotic power ; and partakes no more of
the essence of a law than the papal bull or

impeiial rescrijit. What, sir, do we under-
stand as being ihe import of the term law,

but that it is " a rule of civil conduct pre-

scribed by the supreme power in a state,

establishing and ascertaining what is right

and what is wrong"? It is a rule, not the

mere private opinion and judgirient of any
man or body of men, in whatever form lliey

may be assembled; it is a rule which must
have been prescribed and promulgated ; not
left to dwell in secret, and to be sought for

in the bosom of the judge.

Again, it is a rule whereby the right is

established and the wrong is ascertained;

and hence it results, that the innocence or

criminality of the individual, so far as re-

lates to his conduct as a member of civil

society, and his responsibility to its laws,

can no otherwise be determined upon, but

by an examination according to the test of

this rule.

In this view of the subject, it would be a
gross imputation upon the character of our

government, as a government of laws, were
we for a moment to admit the supposition,

that it could have been its intention, in any
imaginable case involving the rights of the

citizen, to dispense with the application of

the principles that have been stated, by con-

fiding to a court of impeachment or to any
other tribunal, a discretionary power, so pe-

remptory and absolute as tliat which has

been supposed. I am fully persuaded that

nothing can be found in the constitution of

this Commonwealth which is fairly suscept-

ible of such construction.

As to those particular provisions which

relate expressly to the trial by impeachment,
it is to my mind most manifest, that nothing

more was intended than to establish the

Court for this purpose, to define the extent

of its jurisdiction, to prescribe the manner
of its organization, and then to leave it to

the exercise of its functions, in conformity

with those established principles of the law

which are binding upon all the inferior ju-

diciary tribunals.

Having thus considered, and with more
minuteness perhaps than was required by the

occasion, the nature of those delinquencies

which are properly cognizable by this Court,

I would beg to be indulged in an opportuni-

ty of submitting a few remarks in relation to

the rules and principles by which it should

be governed in the trial of the offender.

It will be remembered that it has hereto-

fore been stated as a position on which I

should rely, that this high tribunal, when
sitling as a court of impeachment, " must

be bound by the same rules of evidence, the

same legal uc'ions, and definitions of crimes,

and the same precision as to the-form of the

accusation, as prevail in the inferior tribu-

nals."— I am sensible, Sir, that the argu-

ments which may be urged in the mainte-

nance of this principle, have been in some
measure anticipated in the course of my ob-

servations upon other points which were in-

timately connected with it.

Hitherto however ihe reasoning in sup-

port of this positisn has been principally

ibanded upon inferences that were some-

what remote from the premises ; I would

now beg leave therefore to submit forthecon-

sideration of this Hon. Court, a plain and

positive authority, which, in my view, has a

, direct bearing upon the question, and is ab-

solutely cenclusive with respect to it.
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I allude to a claase in the constitution of

this Commonwealth which will be found in

the twelfth aiticle of the declaration of

rights, and is in the following words, viz :

" No subject shall be held to answer for

anv Clime or offence, until the same is fully

and plainly, substantially and formally de-

scribed to him."

Now, Sir, upon a view of this clause, the

first question which presents itself for our

consideration is, whether among the crimes

and offences here alluded to, were intended

to be included as well those which are

triable before the highest court of judicature,

in the form of itiipeachment, as those which

are cognizable only by the inferior tribu-

nals in a proceeding by indictment ? Wheth-

er, in fact, it could have been intended by

the constitution, to afford a security and

protection to the rights of the merest va-

grant in our streets, which should not also,

be extended to the highest magistrate of the

Commonwealth ? Sir, it would be absolute-

ly affrontive to the dignity of this Hon.

Court, were I to suppose it possible, that

they would condescend to listen for a mo-

ment to an argument upon this question. I

will therefore venture to assume it as an ad-

mitted position, that the terms "crimes and

offences," as they are employed in this

clause, were intended to comprehend every
j

species of delinquency, whether of the mag-

istrate or the individual, which could be

made the subject of a criminal prosecution,

in any form of proceeding, or before any

judicial tribunal known and established by

the law of the land. If this be true, it fol-

lows thence as a coiiclusion, that no person

in the Commonwealth can be held to answer

any more upon impeachment before this

high coiut, than upon indictment before the

inferior tribunal, until the ofl^nce with which

he is cliarged shall be fully and plainly, sub-

stantially and formally described to him.

—

Now, Sir, however full and plain and sub-

stantial may be the description given in this

impeachment of the various delinquencies,

of one kind or another, that were intended
;

to be charged upon the Respondent, I will
i

venture to pronounce, wiihoul the fear of;

contradiction, that upon an examination of|

the articles, it will be discovered at once
|

that they do not present, in any single in-

I

^stance, that formal and technical descrip-
j

tion of any crime or offence, which was un-
j

que tionably intended by the constitutional
|

provision which has been recited. It is not
|

from hence to be inferred. Sir, that in the i

formation of these articles the learned man-
j

agers were in any degree remiss as to the
,

exerciseof that care and attention and abili-
i

ty, which have s-ince been so conspiciiGusly
|

l^iisplayed in the fidfilinent of other portions
|

of the important duties Gommitted to them.
\

It i:; most maiiirest, that liie conttn.iclion of i

the impeachment was accommodated to the

state of the evidence which was exhibit-ed

before them ; and if they have failed to de-

scribe, with sufficient formality and precis-

ion, any crime or offence, which can be the

subject of an impeachment, it is because the

existence of no such crime or offenee could,

in their opinion, be established by that evi-

dence.

But it may be insisted on the other side,

that by the law of impeachment, or in oth-

er words, by the parliamentary usage of

Great Britain, a greater latitude is allowed,

as to technical formalities, in this method of

prosecution, than in proceedings by indict-

ment ; I would beg leave however to ob-

serve, that on recurrence to the authorities,

even this position will be found to be at

least extremely questionable. It is most
certain, at any rate, that a contrary doc-

trine was strenuously insisted upon in the

late trial of the Queen ; and the principles,

in relation to the point, as they were deliber-

ately settled by the peers and the judges

more than a century ago, in the menaorable

case of Sacheverell, were confidently refsr-

red to as giving entire support to this doc-

trine. Bo this however as it may ;—what-

ever may be the law of impeachment in

England, or whatever its parliamentary

usage, it nevertheless remains yet to be dem-
onstrated, that this law, or this usage, has

ever been received and established as au-

thority in the Commonwealth of Massa-
chusetts ; more especially it remains yet to

be shown, that this law and this usage, pro-

ceeding even upon the supposition that they

may heretofore, in some " olden time," have
been '' used and practised upon" in the Col-

ony or State, have thereby acquired such as-

cendency, such high and commanding au-

thority, as to be privileged to ride over and'

control an express provision of our (consti-

tution.

But, Sir, after all that has been intimated

as to the technical forms which are deemed
so necessary in the allegations of an im-

peac!unent,I beg it may be distinctly under-

stood, that it is very, very far indeed from

the inclination of the counsel for the Res-
pondent, feeling as they one and all do, the

most entire confidence in the purity and in-

tegrity of their client, and in the substantial

merits of the defence which they are under-

taking in his behalf to avail themselves of

any objections of this nature ; to cavil about

mere forms ; or, indeed, to depend on any

thing but the law and tlie evidence, and the

substantial merits of the case.

It was not, therefore, I do assure you, Sir,

principally with a view to any mere ques-

tion of form, (iiiit I have deemed it necessa-

ry to call the attention of this Hon. Court

to this last mentioned clause of the constitu-

tion. It was resorted to as affording an aux-
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jiiary, and, as I humbly conceive, a conclu-

sive ground of argument, in support of a

former and much more important principle

which has heretofore been asserted in the

course of my remarks, that no person in the

Commonwealth can be held to answer to a

court of impeachment, or to any other tri-

bunal, for any thing but some crime or of-

fence, which 15 susceptible of a plain, for-

mal and technical description. Such, most

Undeniably, is the obvious sense of the con-

stitution ; and I think I may safely challenge

the Hon. Managers, in the very plenitude of

their professional wisdom and experience,

to adduce a livingreasonfor the requirement

of such a description of the. offence, in an

accusation by indictment, which is not

equally urgent and forcible in the case of

impeachment. It seems then to result as a

natural and necessary inference from the

principle which is established by this clause

in the constitution, that, whatever may have
been the irregularities in the official conduct
of the Respondent, he cannot be held to an-

swer for them, in this Court, unlessthey shall

be found to amount to Some offence against

a standing law of the land.

In further confirmation of this great and
fundamental principle upon which we rely,

I will venture to pronounce as a matter of
juridical history, that for more than a iialf

century, not a single instance has occurred,

even in England, ofa conviction upon im-
peachment, for any thiug short of an indict-

able offence.

Such as has been stated, we most consci-

entiously believe to be the constitutional law
of impeachment in this Commonwealth.

—

By this law we fervevitly implore that the

cause of our client may be adjudged. More
than this we cannot expect or desire. It is

the circumstance, and th6 only one, which
we deprecate, that the official character, or

(jonduct of our friend should be adjudged
ivithout the authority of some known rule

and principle.

In a preceding part of my reriiarks upon
this head, I had occasion to express my as-

tonishment atsdme of the sentiments which
were advanced by the Hon. Manager who
ope-ned this caiise on the part of the Com-
Jnonwealth. I now gladly avail myself of
an opportunity to offer the tribute of our
sincere respect and gi'atitude for othei- obser-

vations, of a very different tendency, which
subsequently fell from one of his learned

associates. The Hon. Gentleman last al-

luded to, was pleased to avow, that '' he
should stand upon the law, upon the statute

of the Commonwealth," in his course of

reasoning for the support of this prosecution.

It is I assure you, Sir, no affectation., when
I say, that to the feelings ©f the Defendant,
as well as of his counsel, tliere was some^
thing cheering, encouraging, in the declara-

rt)

tion that has been adverted to. It was like

the first sight of land to the bewildered mar-
iner, after being driven .for many days with-

out chart or compass, upon the trackless

ocean, and at the mercy of the winds, and
the waves. It seemed to dispel at once the

darkness that had been gathering around the

cause, and to open to our view a haven of

security and repose.

We cheerfully acquiesce in the correct-

ness of the rule thus propounded by the Honi
Manager, and shall submit with the most
perfect resignation to whatevci consequen-
ces may be the result of its operation.

Thus, Sir, I have submitted all the ob-
servations which were intended, in relation

to this branch of our subject. Its discussion,

I am aware, has been elaborate, and I fear,

also, tedious. I beg leave, however, to offer

as an apology for any thing which may have
seemed amiss in this respect, that since my
first acquaintance with this cause, and witlf

the facts and circumstances attending it, my
mind lias been deeply impressed with the

conviction, that every thing respecting it

must depend On the previous question

which would arise as to the jurisdiction

of this Hon. Court ; in other words, as to

the nature of the offences here cognizable,

according to the constitutional law of im-

peachment in this Commonwealth. Tiiis

question meets us at the very threshold of

the inquiry. An error here, therefore, as

was Said by fen eminent barrister upon a

very similar occasion, " would be like wliat

is called an error in tlie first concoction, and
would pervade the w hole system."

I will only add, that if the decision of

this question should be, as I humbly trust it

must be, in support of the principles which

I have had the honor to advance, there is

at once, in my judgment, an end of this

cause ; fori will venture to pronounce, that

neither in the allegations of the impeaeh-

ment,much less in the evidence which has

[been adduced in its support, is there any

thing presented to the view of tiiis Hon.

Court, bearing even a similitude to any

crime or offence against a standing law of

the land.

At a quarter before sis o'clock, Mr. Blake

appearing to be much fatigued, a motion

was made to adjourn to nine o'clock, to-mor-

row morning. The court was adjourned ac-

cordingly.

SENATE.
TUESDAY, APRIL 24.

COURT OF IMPEACHMEJVT.
The usual messages between the two

Houses were delivered by Mr. Doolitile of

the Senate, and Mr. Lawrence of the House

of Represantativss.



126 TRIAL dF JUDGE PRESCOTT.

The Court was opened and Mr. Will-

iams this day appeared and took his seat as

a member, having been swoni at the last

session ot the Legislature.

Mr. SBAW. In consequence of tl-ie

wide range of law taken by the counsel for

the Respondent, the Managers feel them-

selves obliged to read some new authorities,

which they will introduce either now or

hereafter, as the Hon. Court shall direct.

The President directed him to read.

Mr. SHAW. I will first refer to the

former cases of impeachment determined in

this Commonwealth, to show that the pres-

ent articles are not only sufficient in point

of form, but that the charges are even more
formally set forth than in these precedents.

The cases to which I allude are those of

Wm. GreenJeaf, Sheriflf of Worcester, and

Wm. Hunt, John Vinal, and Moses Cope-
land, Justices of the Pence in several coun-

ties of this Commonwealth ; all of which

stand recorded on the journals of this House,
when formerly acting as a Court of Im-
peachment ; and in all of them, excepting

ihe last, the impeachment was followed by

conviction. Yet the articles contain only

very loose and general charges of miscon-

duct and maladministration ; and the final

question put to the members of the court

was in nu less general terms. For exam-
ple, the first article in the first of these cases

of impeachment was, "the said Wm. Green-
leaf, Sh«rifjr, &c. hath illpgally and unjustly,

from time to time, detained in his own
hands, for his own private use, public mon-
ies, when the Commonwealth had a right to,

and was in great want of the same." And
the question of " guilty" or " not guilty"

was put in ihe following terms; "isWm.
Greenleaf, Esq. Siieriff, £ic. guilty of mis-

conduct and maladministration in tliat of-

fice, clKir;^ed upon him by the impeachment
of the House of Representatives, or not

guilty ?"

Mr- HOAR. I beg leave to inquire of
the Hon. Manager, whether any question

was raised in regard to the form, in the first

place, of tire articles exhibited, and in tiie

second place, of the judgment rendered, in

either of tlie cases to which he has referred,

or whether they were suffered to pass su6 si-

lentio.

Mr. SHAW. No such question appears
hy the journals to have been raised. In
4 Bl. Com. 5, we find the definition ofmisde-
i/ie«nor, as follows ; "A crime, or misde-
meanor, is an act committed, or omitted in

violation of a public law, either forbidding
(jr couHnanding it. This general definition

comprehends boili crimes and misdemean-
ors

;
wiiicii, properly speaking, are mere sy-

noniiuous terms ; though, in common usage,
the woi'dcrimcs h made to denote such of-

ft<!nctis as ius of a deeper and more atrocious

dye ; while smaller faults, and oirnssions of

less consequence, are comprised under the

gentler name of misdemeanors only."

In the same book, p. 121 it is said " mis

prisions, which are merely positive, are gen-

erally denominated contempts ov high misde-

meanors ; of which the first and principal

is the vialadministration of such high offi-

cers, as are in public trust and employment.

This is usually punished by the method of

parliamentaiy impeachment;" kc.

In p. 139 the same author gives his defi-

nition of bribery. " Bribery is the next

species of offence against public justice

;

which is when a judge, or other person con-

cerned in the administrtration of justice,

takes any undue reward to influemce his be-

haviour in his office." Mr. S. continued to

read the subsequent remarks on this crime

as viewed by different nations ; those relat-

ing to the English law were as follows ;

"In England this offence of taking bribes is

punished, in inferior officers, with fine arid

imprisonment ; and in those who offer a

bribe, though not taken, the same. But in

i judges, especially the superior ones, it haih

been always looked upon as so heinous an of-

fence, that the chief justice Thorpe was

hanged for it in the reign of Edward Sd,"k.c.

In relation to the certainty which is re-

quired in the description of the oftence al-

leged, Chitty, in Criin. Law, vol. 1. p. 169,

observes ,• "The first general rule respecting

indictments is, that they should be framed

with sufficient certainty," Sic. He goes on

to make several remarks on the subject, and

refers in a note to the case of The King vs.

Home-, in Cotcp. 68a, which was a prosecu-

tion for a libel. The defendant brouglit a

writ of error in the House of Lords. Lord
Ciiicf Justice De Grey, in delivering the

unanimous opinion of e11 the judges upon a

question put to tlrcm by the House of Lords,

observed ;
—"The charge must contain such

a description of the crime, that the defend-

ant may know what crime it is which he is

called upon to answer ; that the jury may
1 appear to be warranted in their conclusion

o[ guilty or not guilty upon the premists

delivered to them ; and that the court may
see such a definite crime, that they may ap-

ply the punishmetit which the law pre-

scribes."

Mr. WEBSTER. I wlsli the learned

gentleman had given us this string of au-

tHorities somewhat earlier in the case ; but,

since he Ivas chosen to reserve his artillery

to this late period, he must give us time, if

we require it, to examine the authorities

thus newly introduced. I take this opportu-

nity therefore to give the Hon. Managers
notice, that if we should detect any thing in

ttiein deserving particular attention, we shall

insist on this riiiiht. At. present I see ntjth-

ing which we are not willing to a(fmit.
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Mr. SffA.W. I am not avvaie that any
new principle of law has beeu introdiuced.

The cases read do but lay down the most
common and familiar principles, for which
we did not deem it necessary to recur to

books. But, in consequence of the errone-

ous views of the law exhibited in the course

of the argument of yesterday, we have judg-

ed it necessary to ciie some particular au-

thorities. The gentlemen complain that

the oftence in tliese articles is not sufficient-

ly charged. By these words I uuderstund

the point at issue to bje merely whether the

charges are alleged with such sufficient

cert_ainty, that the Respondent may know
what crime he is called upon to answer ; and
I have accordingly cited authorities to that

point.

In tiie case of The King vs. Holtond, 5

Term Rep. 607, it was ruled, that" in an
indictment against a servant of the East In-

dia Company for offences in India it

is sufficient to charge him with a wilful
breach of duty without adding that it was
corrupt," fete. In a note to 2 Chilty's Crim.
Law,p. 237, it is said," If a magistrate abus-

es his authority from corrupt motives he is

punishable criminally by indictmtjnt or in-

formation." &LC. " Wliere they hAve acted

partially, maliciously, or corruptly, they are

liable to an indictment. And, in some cas-

es, a mere improper interference appears to

be thus cognizable." Sic Again, "It is suffi-

cient in an indictment against any officer, to

aver that he being such, k,c. committed the

offence, and proof that he acted as such,

would suffice." The case of The King vs.

Sap'sbunj, 4 Term Rep. 456, was an indict-

ment for an improper exercise of authority,

and Lord Ken yon there says, " It is' of in-

finite importance to the public that the acts

of magistrates should not only be substan-

tially good, but also that they should be deco-

rous."

Mr. BUTTON. With the permission of
the Hon. Conrt I will cite a few authorities

for the consideration of the Court and of
:he learned counsel for the Respondent. In

2. Wooddison, 596, in the chapter on parlia-

mentary impeachments, the learned com-
mentator observes ;

" It is certain that mag-
istrates, &c. may abuse their delegated pow-
ers to the extensive detriment of the com-
munity, and at the same time in a maimer
not properly cognizable before the ordinary
tribunals." "The commons, therefore, as

the grand inquest of the nation, became
suitors for penal justice ; and they cannot
co'.isislently either with their own dignity, or

with safety to the accused, sue elsewhere but

to those who share with them in the legisla-

ture." In p. 604, it is said, " the lords re-

fused to commit the first earl of Clarendon,
because he WaS impeached of high tieason

§8uei'tilly, the particular species of his sup-

posed criminality not being denoted ; but
this refasal was highly resented by the com-
mons, who voted it an, obstructioa to the

public justice of the kingdom, and a prece-

dent of evil and dangerous consequence."

—

In p. 605 ;
—" These articles neerl not pur-

sue the strict form and accuracy of aii in-

dictment ; for it has been ruled, that by
the law and usage of parliament, in prosecu-

tions by impeachments for high crimes and
misdemeanors, by writing or speaking, the

particular words sujiposed to be criminal

are not necessary to be expressly specified

in such impeachments. The resolation in-

deed passed in a party cause ; but it seems
agreeable to a concession of the lords sever-

al years before, that the commons might, if

they pleased, impeach in general terms ; and
the ancient precedents are rarely conforma-

ble to the technical exactness required in

other prosecutions." The course pursued-

yesterday by the learned counsel for the

Respondent in regard to the law, has impos-

ed on us the necessity of making some fur-

ther investigation, and ef citing jjrecedents

from the common law. In 2 Co. Inst. 279,
we have the form, which is very general, of

tiie ancient wnt of quo loarranto. This
process was succeeded by 'a more conven-

ient mode of prosecution by informations in

\v<xiuxQ oi quo warranto ',
and these are in

use with us.(10 Mass. Rep. 290.) The in-

formation is general ; the respondent must
answer specially I will refer also on th®

same subject lo Rast. Entr. 412, 6 Com. Dig.

65, and 3 Bl. Comnu 262.

Mr. WEBSTER. Will the learned

Manager say that there is any. resfimblunca

to a quo loarranta in an. impeachment ?

3Ir. DUTTON;. I state tlie authorities.,

I shall use th&iain argument in such way^

as I think they will bear.

At 20 mintites before 10, Mr. BLAKE"
proceeded in his argument ::

—

Hitherto, Mr. President, it has been my
intention merely to consider the general'

principles of law which are applicable to the

trial by impeachment, under the constitution-

of this CommonwealtU. It is my present

business to apply those principles to the case

in question ; and I am very greatly mislake»

in all the views I have been able to take of

the subject, if it may not be demonstrated

beyond the reach of <;ontradiction, not only

that there has been notliing proved, but that

there is in fact nothing even alleged against

the Respondent, which, for a single Hioment,

could be deemed sufficient to justify a con-

viction. Wi\h reference to the state of fiicts,

as they stand upon the proofs before you,

I feel myself warranted indeed in pronoun-

cing, that when divested of the gloss and

false coloring, which are always to be ex-

pected in the statement of prejudiced and

exasperated witnesses, they contain nothing
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whicli could even seriously affect the repu-

tation, much less establish the guilt of the

Respondent, either as a magistrate or a man.

I profess not, Sir, to hays become acquaint-

ed with any peculiar circumstance attending

the remote origin of the present prosecution.

I know not what private piques and jealous-

ies ; what local discontents ; what hopes or

wliat feais of any seeker of the office of the

iTresent incumbent, may h.ave been mingled

in its conception. 1 know only that the im-

peachment came to us, directly from a high

and most respectable branch of our govern-

ment, and for that reason, if for no other,

it is undoubtedly entitled to the most serious

and respectful attention. There are how-

ever some circumstances in the case, which

are apparent on the very fiice of tlio record,

,and upon which therefore, though not im-

m.ediately connected with the substantial

merits of the cause, it may not be improper

for me to bestow a few preliminary and cur-

sory remarks.

On looking at the articles of impeach-

ment, we find that they embrace in point of

time, a period of almost flfieen years, the

fullmoiety, at least, of the active Hfe allott-

ed to man ;—that they comprehend, within

their scope a great variety of petty items in

the official transactions of the Respondent,
which are obviously picked up from every

quart.er of his precinct.

It is manifest indeed that every nook and

corner has been ransacked for the materials

«f this prosecution ; tliat no little obliquity,

no trivial irregularity, in the whole course of

his official proceedings, has been overlook-

ed, which could have been brought m to

swell the catalogue of his delinc|uencies.

From all this we have autliority to infer,

that somebody (not surely the House of Re-
presentatives, nor any one of its Hon. Man-
agers) has been on the alert, extremely busy

and astute in preparing the matter of this ac-

cusation. The Hon. House, though osten-

sibly the makers of the bill, did not assur-

edly provide the materials of which it is

composed. It vvas their duty, and the whole

extent of their duty as the grand inquest in

this case, to act upon the evidence which
w:as brought before them. In a word. Sir,

the :hand of a prosecutor, and of a very vig-

ilant one too, is visible throughout. Enough
too is understood of the conmion propensi-

ties in human nature, to convince us, that

this prosecutor cannot have been destitute of

eollatera! aids, of all the orditiay " i?jea?is

.q,nd appliances''' that could be desired for the

furtherance of his purpose. It is quite e-

^nough. we know, especially with I'cgard to

the public funclionary, that the trump of ac-

cusation should be blown, that the cry of
/rau(/,/r«!K:^, should be sounded in iho land,

in order to bring forth the voice ofthou-
ands to reiterate and swell the peal. Such

is, and ever was, the propensity of laan.

From these considerations, and from va-

rious others of a similar tendency that might

be suggested, there is, as I think, the best

possible reason to conclude, that there is now
in array before this Hon. Court, a complete

presentment of eve^-y impropriet)', great or

small, which could by possibility be imputed

to the conduct of this Respondent, through

the whole course of his official career.

And what after all, Sir, is the result of all

this diligence, this scrutiny, upon the con-

duct of this individual ? What, in a gen-

eral view, appears to be the aggregate of all

the supposed misdemeanors that are imput-

ed to him.^ So far as he is charged with ex-

tortion or bribery as a judge, and it is for

this or for nothing, tliat he stands regularly

accused before you, it will be seen by arilh-

metical computation, that the paltry sum of

about forty six dollars, in the course of fif-

teen years of active, official employment,
.constitutes, even according to what is set

forth in the articles, the entire amount of

the alleged peculation ! Well indeed might

it be, as it was said, by the Hon. Manager,

that lliis is no case o.f the '' ravaging of

provinces, or the plundering of an empire."

I concur, however, entirely with the learn-

ed Manager, that it is not by the smallness

of the amount, in such case, that we are to

measure the dqgree of offence. On the

contrary, I will most readily admit that the

degree of criminality should be estimated in

the very inverse ratio of the amount of

temptation.

But, Sir, when we consider what has hith-

erto been the character and standing of this

Resjiondent ; that he was educated to a lib-

eral and honorable profession ; that he has,

for inany years, occupied a high public sta-

tion ; that he is learned and intelligent ; and

above all, has a family and friends, whose

love and esteem and confidence must have

weighed, in his estimation, beyond all pecu-

niary or earthly considerations ; under such

circumstances, I hold it to be utterly impos-

sible, that by the teipptation of any suc!i

sum as has been mentioned, picked up as it-

must have been, by a \'e.w dimes and cents

at a time, through a protracted series of

years, he can have been influenced to the

perpetration of deeds wliich could, by possi-

bility, expose him to ig^n/jminy and ruin.

—

The supposition is agamst nature, and na-

ture's laws, and cannot be endured !

On looking at the character of man, and

to the ordip.aiy transactions in society, we
do not find, that bribes of this description

are accoiding to the tariff of corruption.

Men who are prone to be corrupt, if time

and opportunity be allowed them, have gen-

ally been found in the practice of their frauds

upon a much more enlarged and extensiv.e,

scale.
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Permit uie here to icmaik, Sir, that of all

the offices under the government of this

Commonwealth, that of judge of probate,

especially for the county of Middlesex, bor-

dering, as this does upon the great metrop-

olis of the State, must afford the widest

scope, and the most convenient opportuni-

ties to the fraudulent, and corrupt judge.

In allusion to this subject, ii has been very

properly stated by the Hon. Manager, that

in the coarse of a single generation, the

whole property of a county must necessarily

be subjected to the disposal of this officer-

;

and it is scarcely too much to suppose, thai

in his official arrangements of all this wealth,

an opportunity must be afforded him, if he

be corrupt, to cut and to carve for himself

according to his taste and appetite.

In setting off dower ; in the auditing and
allowance of accounts ; but mor^ especially

in the appointment of administrators, where
creditors appear in competition, and where
thousands may be dependent on the mere will

and preference ofthe judge,itismos.t obvious,

that his decrees, were he disposed to make
of them a matter of barter and sale, migiit

become to him a source of princely revenue.

Yet do we find, Sir, that the Respondent
stands accused of any thing like this? On
the contrary, although every thing which ex-

isted must be taken, as I think, to have been
alleged against him, and in its worst possible

form, a few dollars and cents, through a suc-

cession of years, appear to have been the

whole fruits of his suspected peculations !

Sir, I do solemnly protest ; and I make
my appeal to the feelings of this Hon. Court,

and to their knowledge and experience as to

the character of human nature, that, under
the circumstances which have beeri alluded

to, the very rainuteiiess of the extortions

that are charged upon the Respondent, must
be considered as affording of itself incontes-

tible evidence thattiiey 'ft ere, if committed
at all, the result of mere mistake or inad-

vertency, and could not have proceeded from
that corrupt intent, that mala mens, which is

essentially necessary, to the constitution of
crime.

Upon a question like this, I wish it were
possi"ble to command by my yoice, the pres-

ence in this hall ofthe whole magistracy of
the Commonwealth; it would be indeed,

an assemblage of as much purity and intel-

ligence, as could be found among the same
number of individuals upon the face of this

globe ; I wish I could put to them, the facts

in this case, and leave ihem to judge, accor-

ding to the dictates of their own experience,

as men or as magistrates, upon the point of
innocence or guilt ; and I siiould then like to

see, which of the congregaiion may not have
sfailen into some mistake like those that have
ib.een supposed ; which would have the con-
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science to cast the first stone at our client as

a token of condemnation !

What then^ Sir, in a general point of view,

is the aspect of the present prosecution

—

what the general scope and character ofthe
delinquencies to which it has reierence ?

Upon this head, I hope I may be permitted,

for the sake of vindicating in (he very out-

set ofthe inquiry, the moral character of our

honorable client, to speak first of all nega-
tively.

Among the variety of details which are

contained in the fifteen laboured articles of
this impeachment, we no where find that,

cs a judge, he stands accused of any sinister

or corrupt decrees ; with any pariialitif^s,

with any unreasonable delays or denials iii

the exercise of his official duties. Much
less do we find that any thing is imputed to

him like severity, or oppression, by tilQ

weight and force of his authority as a judge.

These, Sir, are among the more ordinary

transgressions of ill-disposed magisirates, but

they seem not to have been reckoned among
the faults of this Respondent. On the con-
trary, it will I trust be admiUed on all hands,
for it is a matter of notoriety, that there is

not a county in the Commonwealth, wherein
the arduous anci difficult duties of a judge of
probate have been perfoimed with more
promptitude and exactness, with more abil-

ity ; a:)d, I may add, with more kindness
and accommodation to the citizen, than tliey

iiave uniformly been in tiiat county to which
the office ofthe Respondent appertains.

Accordingly it is perceived, and the cir-

cumstance is of so singular a characler as

to deserve the particular attention of tiiis

Hon. Court, that with the excepuun of a sol-

itary instance, and that, as we shall have
occasion to show, an extremely questionably
one, not an individual has appeared before
you through the whole of this investigation,

complaining of a grievance, or injury of any
kind, at tjie hands of this judge.

It would seem to be but reasctnable to ex-
pect, that if the conduct of a public officer

had been marked, as is pretended in the
present case, for a series of years, by an
habitual course of peculation and injustice,

the actual sufferers by sucii frauds, would
have been the first and tiie loudest, to pro-

claim his malefactions. Who then. Sir, arg

the supposed sufferers, by the manifold ini-

quities of this Respondent ? Paradox as it

may seem, we find nevertheless on inquiry,

that if any have been offended against, they
are those only who appear before you re-

luctantly, and in mere obedience to your
summons. Those only who, being here,

complain not of injustice, but are grateful

for favors; and instead of accusing the Re-
spond jut as an oppressor, have spoken of
him as their friend and benefactor.
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With the single exception that has been

alluded to, sucit we have perceived to be the

views and the feelings of every witness who
has been called to testify upon this occasion.

Yet it is from these witnesses and none oth-

ers, thai all the evidence which is adduced
in this case has been derived ; and if any
crimes have been committed, it is they, and
tliey only, who have been aggrieved by those

crimes. Hence we have too much reason

to infer, that the accusation against our cli-

ent must have originated rather in that over-

weening solicitude for the public good which
is sometimes busied about trifles, than in the

conviction that any great evil were existing

in ihe community, which seemed to require

the interposition of the highest judicial pow-
er of the Commonwealth.
Having submitted rhese preliminary re-

marks, which have appeared to me as being

fit and proper for the occasion, I wiJl now,

with your permission, Sir, proceed to a more
immediate consideratiun of the specific

grounds of complaint which are set forlh in

this impeachment.
It is not however my intention, either

now, or at any other lime, to enter into a

Hiinutc examination of each of ihe articles

separately and distinctly ; or to attempt any
thing like a ciitical apportionment of ihe ev-

idence which has been adduced in their sup-

port. In ilii.s course of examination ihuie

has already been presented to us, by my
iearned friend who preceded nie, a stalejiient

so perspicuous and forcible, that it would
be presumptuous were I to aite-mpt, by any
observations of my own, to give to it much
iidditionnl strength, either in the way of il-

lustration or argument. I shall therefore

confine my remarks to sucli general views of

the subject, as seem not to have been par-

ticularly urged by the gentleman alluded to.

Oh recurring to the articles of impeach-
ment the charges against the Respondent
appear all to be reducible to the following

head-s

:

1st, The holding of probate courts at

times and places not warranted by law, and

transacting official business thereat in the

absence of tiie register.

2d. That the Respondent, at certain

probate courts, in his capacity of judge, de-

manded and received, for certain ofificial

acts, other and greater fees, tlian those al-

lowed by law.

3d. That being judge of probate he also

acted ill the capacity of counsel, and gave
advice to persons who were executors or ad-

ministrators in his county, and received fees

for such advice; and this too, in some in-

stances as to nuitters which might conie in

litigation before him, as judge.
4tli. That as judge, he allowed in tiie

iACcount of administrators and guardians the

very sums he had received of them ^yhen
acting as their attorney or counsel.

It may, I think, be stated, Sir, that within

the scope of the charges here enumerated,
are, virtually, comprehended all the grounds
which have been seriously relied upon by the

Hon. Managers in support of this prosecu-
tion ; and as to the law and the facts which
are applicable to each of these charges, I

would beg leave to submit a few brief and
cursory remarks.

First then as to the holding of probate

courts at improper limes, Stc. ; it will be per-

ceived that this allegation, if so it may be

denominated, extends alike lo . the five first

articles of the impeachment, and is set forth

in each in almost precisely the same words.

In reference to this charge I would beg
leave first of all lo notic-e a circumstance

which was not adverted to by my learned as-

sociate ; that this does not appear in either

of the articles that have been mentioned to

have been laid as a substantive offence ; and
hence we have authority to infer that as such

it could not have been intended to be relied

upon. Much indeed was said about it by an
lion. Manager in the course of his remarks

;

but in all this we think he was wandering
from the record ; and treating of a subject

not now under consideration.

In our view, this charge, or to speak more
properly, this intimation, this suggestion as

it stands in the articles, is lo be regarded but

as a prelude and inducement to the matter

which succeeds it ; and to have been intro-

[ duced merely as a circumstance giving a de-

I

greeof color and aggravation, to the princi-

I

j)al oiTeiice which was intended to have been

alleged.

On recurring to the, articles that have

been mentioned it will accordingly be per-

ceived, that the supposed impropriety, as to

tlie time or place of holding the courtSj

is uniformly followed by the statement

of some transaction at such courts, which,

of itself, was deemed sufficient to afford

grounds of accusation.

But, Sir, all this may, perhaps, be regard-

ed raiher as matter of form, than as belong-

ing to the substantial merits of the case ;

and is not therefore deserving of further con-

sideration.

We are then quite willing to admit, if this

Court will consent to proceed upon the

ground of such concession, that the question

here submitted shall be, not whether any of-

fence like that alluded to is charged by the

impeachment, but whether any such has

been established, by the law and the evidence.

In the discussion of tliis point I shall nol»

trespass upon the patience of this Hon.
Court, by attempting to follow the learned

IManagers through all the labyrinths of the

English law ; of all those ancient statutes

and ordinances and usages respecting the
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Probate jurisciictlon, wliicli they have seen

fit to explore upon the present occasion.

The very few remarks which I have to

make upon the question will be directed to

the consideration of what we find respect-

in» it in our own times, and in our own
laws and constitution ; and indeed it was

this ground after all, and this only, independ-

ently of authorities derived from any other

country, that the learned Gentlemen were

eventually compelled to stand upon m de-

fence of their positions.

Acoordin^lv we were referred to that

clause in the constitution of Massachusetts,

chapter 3, article 4, which provides that "the

judges of probate of wills, and for granting

letters of administration, shall hold their

courts at such place or places, on fixed

days, as the convenience of the people shall

require. And the legislature shall, from

time to time, hereafter appoint such times

and places ; until which appointntents, the

said courts shall be hnlden at the times and
places which the respective judges shall di-

rect."

We were then referred to the 10th section

of the art of the 10th March 1784 [Mass.

Laws, 1S7.] which provides ;
'• Thnt the

judges of probate in the resj^ective counties

of this State, shall have certain fixed days

for the making and publishing; tlieir otders

and decrees, and such days to be made
known by public notifications thereof in the

several counties."

Passina; over a course of antecedent rea^-

r>nlng and references of the Hon. Gentle-

men which seemed to be more curious than

useful : and at any rate not to have any
material bearing upon the point, I believe I

am fully justified in stating, that the two

provisions whicli have been recited comprise

in fact the whole ground, or at any rate, the

only a;round that could be deemed even

plausible, which was assumed m support of
their argument.

Proceeding; then upon the supposition

'hat neither in our constitution nor laws

there were to Ire fjund any other regulation

which would *eeo^ to justify the conduct of
lhe Respondent in regard to the proceedin:^

which is deemed so offensive, I would beg
leave to inquire if the principle contended
for on the other side be quite so clear, and
even self evident, that any judge in the

land mi»ht not be supposes! to entertain a

doubt respeciing it, wirliout bein^ exposed
to all the complicated horrors of impeach-
ment ?

As to the subject of fixed times and pla-

ces for the holding nf courts, we perceive

that the provisions, both of the Constitution

and the law are merely directnrv ; that they

contain no restrictive, or prohibitory words,

that may be construed as an interdiction of

any preexisting law or usage in such cases. I

We know full well, also, (for of this circum-
stance we have been sufficiently apprized by
a portion of juri<hcal history with which we
have been favored by a learned Manager,)
that in that country from whence our prO"

bate jurisdiction, with all its incidents, was
derived, the ofTu'e of the ordinary, or, as we
have it, the judge of probate, was always,

merely ambulatory ; that as to the time and
the place of holding his courts every thing
was left to his own opinions and discretion.

Sucii we know, moreover was the law and
the usage in this then colony, antecedent to

the adoption of our constitution,

lience it would seem but reasonable to

inter, that if it had been the intent of the

consiiiution, or the law, to effect a funda-
mental change in the system j to correct a

well known prevalent usage, and to place

these courts upon a new and different estab-

lishment, there would have been employed
for this purpose apt and sufficient provisions,

which should have admitted of no diversity

of interpretation.

Under the circumstances that have beei^

stated, I may be permitted, at any rate, to

demand the judgment of this Hun. Court,
and with some degree of emphasis, if it

would not be repugnant to every principle of
justice; a violation indeed of ilie eomuion
charities which are due to the frailty and fal-

libility of human nature, were it admitted,

for a moment, that an eiroueoifs decision in

such a case, might be received as the evi-

dence of crime.

Whatever at any rate may be the true

constitutional provision that has been refer-

red to ; admitting, for a moment, that the
views whieh appear to have been taken of
this subject^ by tlie Respondent were entire-

ly fallacious ; if there be any thing in this

affording evidence of a deliberate outrage
upon the constitutional law of the land, the

Respondent nevertheless may derive, both
as a magistrate and a man, some consolation

fr«m the reflection, that in this respect he
did but follow the high example which had
been set before him by the whole legislative

authority of tl)e St-.ite ; who, by their public

act*, had again and ag;iin eonunitted a sin:j-

ilar outrage. I refer, Sir, to those repeated
acts of tJie Legislature which have beeiJ

passed from rime to time for the accommo-
dation of particular counties in the Com-
njonwealtii, whereby, (the stubborn prons-
ion of the oonstitution notwiijistanding,}

jiidges of probate have beer* spccitiHv author-
ised, 30 far as ihe Legislature were eurpow-
ered lo delegate such authority, to apijoint at

their discretion, other times and places fov

holding their courts, besides those which
were heretofore regularly established by law.

It need not be said, that, upon the coii.struc-

tion that is contended for by the lentnf^d

Managers all the acts here alludf^d t«
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are notliing more nor less than a palpable

infringemeiU upon the constitution. Thus
then we have the legislative exposition of
the rule ; and shall it be imputetl to the

Respondent as a crime, that he was not

raore wise tlian those whom we have ap-

poimed to be the makers of our laws; or

that in forming a judgment upon the subject

in question, he should have allowed himself
to be influenced in any degree by the weight
of their example ?

But Sir, even this is not all which we
have to say upon this branch of our subject.

Beyond all this there is yet in this cause a

place of refuge and of rest far the Respon-
dent, in which it is not possible he should

be disturbed, however unrelenting the Sever-

ity with which he shall be pursued. I al-

lude to the provision in the act of March
7th 1808, which was referred to by my learn-

ed associate and which is mentioned again

only for tiie sake of once more retninding

this Hon. Court how absolutely conclusive

js its operation upon the question now in de-

bate.

It was the intention of this act, afier the

appoiniment of certain fixed times and pla-

tes fur holding the court of probate within

the county of Middlesex, to give to the

judge of liiat coUnty,'the same discretionary

authority as to other times and places which
by previous acts, that have been alluded to,

had been given in such cases to the probate

judges in certain otlier counties ; and the

provision alluded to is in these words, viz :

"That when the said times and places

sliall be fonud to interfere with the terms or

sessions of oilier courts, or when the judge
of said court of probate, for the time being,

siiall be prevented, by reason of sickness, in-

evitable casually, or other cause, from hold-

ing the same; at the time prefixed therefor,

or wiien it shall appear to him to be for the

general benefit or the interest of individuals,

he shajl be, and is hereby fully authorised

and empowered to appoint such ether times

or places for holding said court as he shall

deem expedient, by giving public notice

ijrereof or notifying all concerned ;" &c. [1

31ass. Laws, 335.]

It being then admitted, or at any rate es-

tablished beyond all contradiction by the

proofs in t!ie case, that in every instance of
t!ie special courts alleged to have been hold-

en by the Respondent due notice thereof
Imd been previously given to all the parties

concerned, the only remaining question, so

far as relates to the point under considera-
tion, \uiuhl seem to be reduced to simply
tliis

; whether a judicial otificer be chargea-
ble with a high crime and misdemeanor,
v.'!iether he he liable to impeachment, and
tiiereby to be deprived, not only of his office,

but of his connnon privileges as a citizen,

for having assumei! as the basis of his judg-

ment and proceedings in a given case no'
better authority than an act of the legislature

of the Commonwealth, which might by pos-
sibility, be construed an infringement of the
constitution. Sir, I will not comment on
such a proposition

!

But alas ! it is alleged as another crying
sin of this Respondent, that he should have
had the presumption to hold some of the
courts that have been alluded to, in the ab-
sence of his register ; and it has been elabo-
rately and strenuously ui'ged by an Hon.
Manager, that the register, being a constit-

uentipart of the probate court, every trans-

action of the judge which was not performed
in the presence of that officer must be re-

garded as being founded upon a mere as-

s'umption of power, as warranted by no le-

gal authority and void.

It was really to have been expected, that
in the maintenance of a proposition, so nov-
el ; I may add so apparently at variance
with all notions of common sense ; there

would have been an attempt on the part of
the Hon. Managers to have shown to this

court something like a familiar principle, a

known and established usage, or. at any rate

the semblancs at least of some plausible ar-

gument. More especially xyas this to have
been expected, after the assurance which
had been given us by one of the learned

gentlemen ; that he professed to " stand up-
on the law, upon the statute, in support of
every part of this prosecution." In regard

to the proposition here alluded to, it would
seen) to be almost superfluous to remind this

court, how sadly the learned advocate has
fallen short of the fulfilment of his engage-

ment.

Upon this subject, as well as every other'

connected with the prosecution, the Hon.
Gentlemen have given us the most decisive

proofs of their great industry and depth of

research upon thisofccasion ; we have indeed
been much entertained, and edified also, as

I admit, by the profusion of ancient learn-

ing which they have been pleased to spread

before us ; but I submitj if it be not a most
remarkable circumstance, considering the

apparent confidence with which the position

alluded to was assumed, that all tne law, and
every thing bearing the semblance of au-

thority, which has been brought forward in

its support, consists, after all, of one single

dictum, one solitary scrap of intelligence,

comprised within the compass of less than

two lines, which has been discovered in the

work of an ancient English commentator
upon the ecclesiastical usagesof that nation;

wherein it is laid down in so mahy words,
" the ordinary may not speed a cause with-

out the attendiince of iiis register."

I readily admit. Sir, that the office of tha

ordinary, under the ecclesiastical jurisdic-

tion in Great Britain, bears a near res-em-
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Wance, in ie§ard to many of its powers and
attributes, to that of tlie probate judge in

Massaciiusetts ; but I am not, I confess, quite

so ready to concede, that the report of a

mere dictum, or even a grave ordinance of

an English bishop, who may have lived

some centuries ago, with respect to the

functions of his register, or any other sub-

ject connected with his jurisdiction, shall be

regarded as the law of this laud, unless there

shall have been given to it, at least, some
countenance by the constitution and law of

the Commonwealth.
What then do we find in this constitution

or this law, which would seem to give sup-

port to the lone autlibrity which has been

alluded to, and upon which indeed the whole
argument of the learned Managers appears
to be bottomed ?

The constitutional provision has only reg-

ulated, we know, the manner in which the

register of probate shall be appointed, leav-

ing it as the proper business of legislation to

define his duties, and to do every thing else

which might be deemed expedient in rela-

tion to that office.

Accordingly, by the statute of March,
1784, we find the whole subject completely

disposed of, and every thing appertaining

either to the office or officer particularly

specified.

The provision is, " that there shall be. in

manner as the constitution directs, a suitable

persouin each county within this Common-
wealth, appointed or to be appointed, regis-

ter of wills, administrations, accounts, de-

crees, orders, determinations, and other wri-

tings which shall be made, granted, or de-

creed upon by the judges of probate of wills

in their respective counties; which register

shall be sworn to the faithful performance

of the duties of his office ; and have the care,

custody, and keeping of all files, papers and
books to the probate office" ; k,c.

Here then we have. Sir, an txact enume-
ration of all the powers and the duties of a

register of probate ; and I would beg leave,

most emphatically, to inquire of the learned

Managers, what they can discover in all

this, which w6uld seem to give color to liieir

inference, that the register " is a constituent

part" of a probate court ; in other words,

that his office is so coUeagued, so absolute-

ly interwoven with that of the judge, that

the latter may, on no occasion, " presume
to speed a cause" without the presence of

the former. I would not, Mr. President,

presume to treat with levity any argument
which should appear to be urged with seri-

ousness by either of the learned Managers,
who so well know how to make the most of

their case, but I cannot forbear remarking,

that the position which was assumed in re-

gard to the particular point under considera-

tion has seemed to uie bwt little short of jbe-

ir

ing ludicrous. As well might it, I tliink,

have been said on the other hand, and even

with more appearance of propriety, that the

whole business of the register, such as the

recording a will, the transcribing an admin-

istration account, and the various other of-

ficial writings which it might require the la-

bor of many days to copy into his book of

records, must nevertheless all be performed

in the presence and under the very eye of

the judge. Indeed, if the two officers in

question be thus connected and inseparable,

it would seem to follow as a consequence,

that not only must the person of the register

be in attendance at all the courts, but it be-

comes his duty also to transport on such oc-

casions, from place to place ihrougiiout the

county, his archives and every book and
paper which is to afford the evidence of his

proceeding. Surely, Sir, there is to be found

in the specification which is given us by the

statute of the duties of this office, nothing

that can give countenance to any such absur-

dity.

For aught that we find in this law the re-

spective duties cf the judge and the register

are entirely distinct and independent ; as

much so indeed as the duties of the chief

justice of our supreme judicial court, from

those of the clerk, or even of the crier,

whose humble province it is, (if the court so

please to order) to proclaim the opening and

the adjourmnent of the session. With ref-

erence to the functions and the station which

are assigned by the law to a register of pro-

bate, it is manifest that he must be regarded

in every possible respect, as a mere ministe-

rial officer, a mere clerk or recorder, having

no discretionary power or authority of his

own, but bound, in every case, to proceed in,

conformity with the directions of the judges

It is not, indeed, until after all the duties

of the judge have been consummated, that

those of the register are supposed to com-
mence. An apphcation is made to the

Judge for a grant of administration ; we find

the register is but a silent, inactive spectator

upon this occasion, until the business shall

have been completed, and he is required, in

the exercise of his functions, to record th«

proceedings and decree in the case. The
probate of a will, or the allowance of an ac-

count of an executor, administrator, or cred-

itor is contested ; a trial of some sort is to be

had ; what do we find to be the predicament

of the register in such case ? He has no

voice, nor can take any part in the investi-

gation. It does not appear that there is au-

thority given to him, by the statute, to b«

even so far auxiliary to the judge, in such a

case, as to administer an oath to a witness.

He is a mere mute on this occasion, and at

to anv useful, practical purpose, his pres-

ence would seem to be as unessential as th*

verv chair whereon be sits, Indeed, Sir,
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unless we should pioceetl upon the giound
tiiat the legislature were so far wanting in

magnanimity, that they allowed themselves

to be so far governed by a narrow, illiberal

jealousy, in regard to the appointment of

this officer, as to have given hira a station

merely for the purpose of his becoming a

spy upon the judge, it is utterly impossible to

imagine, considering the nature of the pow-
ers and duties that have been assigned to

him, that it could have been their intention

to require his attendance upon occasions

where it would be obviously so senseless and
luiavailing.

Admitting however, after all, that the

construction which has been given by the

tounsel for the Respondent upon this point

is fallacious ; there is yet one other question

in the case ; one indeed which the learned

Managers, throughout the whole course of
their argument, not only upon this, but upon
all other articles of the impeachment, seem
to have regarded as being but of secondary
importance, but which in our view, is nev-
ertheless deserving of some consideration.

I allude to the question of criminal intent

;

the quo^nimo, from whence these several

aberrations of *he judge may he supposed
to have proceeded. We had hitherto imag-
ined, though the principle seems, on the

present occasion, to have been almost en-

tirely overlooked by the learned Managers,
that something more than the exhibition of
the law, and the mere naked act of its vio-

lation, were necessary in order to establish

the criminality of the party accused. We
had indulged in the belief that the mind,
as well as the body, must necessarily have
some influence and agency in the consum-
mation of crime ; that there was in fact, a

degree of good sense, as well as of legal

places than those designated by the law, do
we find, from the evidence in the case, that,

if this were uajustifiable, it must necessarily

be attributed to a sinister and corrupt mo-
tive ; or is there not, at least, some tolerable

ground for tiie supposition that it may prob-

ably have been with a view to the public ac-

commodation ? With regard to most of our
judicial officers, who in the course of their

public duties, are frequently called from their

houses, and their fire sides, to sojourn in va-

rious parts of the Commonwealth, we cer-

tainly do not find that they are so greedy of
employment, as to be willing to sacrifice the

liltle repose, and relaxation, the domestic
tranquillity and comfort which are allowed

them in their customary vocations, for the

sake of keeping up a perpetual, unceasing

exercise of their public functions. For the

greater accommodation of suitors, they do
indeed occasionally consent so far to go
without the ordinary routine of their official

duties, as to attend to the examination of a
cause at their chambers ; but I do not vs-

niember that an example of this kind has

ever been regarded as an ofifetice, as an im-
proper officiousness on the part of the Judge,
but on the other hand, it has I believe been
generally esteemed as the evidence of his

kindness and condescension ; as a proof in-

deed of his willingness to make, at least, an
occasional sacrifice of his own personal ease

and convenience to the public good.

These remarks, Mr. President, appear to

me as being most particularly applicable to

the circumstances and condition of the pro-

bate judge, so far as relates to the special

courts which are the subject of complaint
agninst him. The ordinary duties of his

station are, as we all must know, of such a

nature, that were he to decline attending to

principle, in the maxim ;
" ^dus nonfacit \\

any other business besides that which must
reuni, 7iisi mens sit rea" .' In reference to

all judicial officers, we had furthermore sup-

posed that there was some little indulgence
and charity due to them as well as to their

fellow beings, on the score of the fallibilities

and infirmities which are incident to our na-
ture ; ihat in the discharge of their official

functions, they must, not merely have mis-
taken, but wilfully perverted the law, in or-

der to have subjected themselves to a pros-

ecution for crime.

Proceeding upon these principles, which
we had indeed supposed to have become too

familiar to admit of contradiction, I would
beg leave to inquire of the learned Manag-
ers, (admitting their construction of the

law to be correct) what evidence has been
given us, tending to establish the corruption,

or even to excite a reasonable suspicion, as

to the purity of this Respondent, in any of
the proceedings which have yet been allud-

ed to ? So far as relates to the subject of
holding special courts at other times and

necessarily devolve upon him at the regular

and stated sessions of his courts which are

appointed by the law, he is nevertheless the

very slave of his office. His leisure, his

whole time, indeed, is literally broken up
into a thousand fragments ; insomuch that

one would scarcely think it were possible

there should be a single hour, from the be-

ginning to the end of the year, which he
might fairly be authorized to claim as his

own. Where then, I repeat Sir, shall we
look for a sinister motive which could have
prompted to the holding of these special

courts w-hich are the subject of accusation ?

Was it that the judge must have been abso-

lutely in love with labor and drudgery ; or

that for the paltry gain of some fifty or an
hundred cents which, from the evidence in

the case, appears to be about the amount of
all the extra compensation which he could

expect to obtain by any such extraordinary

session, that he was w ijliiig thus not only to

allow his domestic retireme«t to be broke*
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ID upow, but to hazard at the same time his

reputation ? Under the circumstances that

have been adverted to, I iiumbly submit that

it is most apparent upon the evidence, that

if, in relation to the point under considera-

tion, any law have been violated by the

Respondent, the oft'ence is solely attributa-

ble to error of judgment ; to an excess of

kindness and courtesy, and not to any ofthese

selfish and corrupt motives which are essential,

in such a case, to the constitution of crime.

Upon any other hypothesis, the conduct
of the Judge on the occasions alluded to in

tlie articles, presents to us an enigma which

admits of no satisfactory solution. It is a

species ©f self denial, of self immolation, I

may say, which is without a parallel in any
thing which we know in the history of hu-

man nature.

It is fully established by the evidence
which is before this Hon. Court, that nothing

ever was, or could have been, transacted at

any of the special courts that have been al-

luded to, which must not regularly have
come before this Judge of Probate at the

stated sessions of his court which are ap-
pointed by law, had he chosen to await

their arrival, instead of permitting his domi*
cil, at Groton, to be thronged and disturbed

at unusual seasons,. It is also in proof be-

fore us, that if he presumed to act, on such

occasions, in the absence of the register, it

was npt, at any rate, that he might thus have
an opportunity of taking to himself the fees

of that officer. Those fees, on the contra-

ry, appear, in all cases, to have been regu-

larly accounted for.

From the«e consideraiions it would seem
to result as a necessary consequence, that

if any improper motive be attributable to

the Respondent, in regard to the proceed-

ings which have been alluded to, it cannot

at any rate have originated in any disposition

to enlarge thereby the sphere of his official

duties, or to secure to himself emoluments
of which he might otherwise have been de-

prived. Upon the whole, I feel myself en-

tirely warranted by the state of the evi-

dence in the case, to aver that it is utterly

impossible to find in it the slightest indica-

tion of a criminal intent.

We are then, as I think, reduced to the

necessity, either of imputing to the Respon-
dent a high crime which must have been
without any conceivabla motive ; the mere
result of that wilful, and wanton propensity

to mischief, which is exemplified, only in

the character of those monsters who sosae-

times appear in society, or of supposing,
that if any irregularity existed in the case

alluded to, it must have proceeded from an
error of judgment, which the most upright
and intelligent man in the community might
very naturally have fallen into ynder similar

wrcunistances, f.ad fbr which, being a judi-

cial office*-, he cannot be holden accountable

before this or any other earthly tribunal.

I will not affront the understanding of
this Hon. Court, by supposing there can be
a doubt, as to which of these hypotheses

should be adopted as the basis of its decis-

ion.

With these observations, I dismiss the sub-

ject of the special courts, and the nonatten-

dance of the register. I should not indeed
have felt myself justified in detaining your
Honors, for s«ch a length of time, in th®
discussion of a subject, which, according to

my own views of it, was so extremely plaiw

and simple, but for the circumstance that it

seems to have been regarded so dififerently

by the learned Managers ; who did not fail

to bestow wpon it a degree of emphasis and
argument, that were to have been expected
only in their treatment of a most serious

ground of accusation.

In conformity with the arrangement I

had proposed, I now proceed to a brief con-

sideration of the matter charged against the

Respondent which falls under the second
general head of the allegations contained in.

the impeachment. In addition to the sev-

eral misdemeanors which have already been
noticed, it is a part of the accusation, which
we find set forth, with some immaterial va-

riation of circumstances in each case, by the

five first articles of the impeachment, that

the Respondent, in his capacity of Judge of
Probate, did, on certain occasions therein

mentioned, " demand and receive for cer-

tain official services, other and greater fees

than those allowed by law in sueh cases."

In proceeding upon an examination o£
this branch of our cause, I nmst be permit-

ted to say, that it is of the atmost conse-

quence that we should at the very outset,

come to some clear and distinct understand-

ing as to the precise nature, in a legal point

of view, of the offenfee, which is, or at least

was here intended to be alleged. With ref-

erei'kce to the circumstances, as they are

stated in the article, it cannot, I suppose, b.e

doubted, that if any thing like an offence,

known at law, was intended to be charged,

it must be the crime of extortion. It must
indeed be this, or it is nothing. If then up-

on an examination of the evidence in the

case, we find, as I am well assured we shall,

that it is utterly insufficient to maintain the

charge of extortion, then it will be contend-

ed, upon the principles which I have herero-

fore had occasion to consider so fully, that

no offence has here been established, which

can properly be made the subject of trial by

impeachment.
Thus it becomes necessary that we should

in the first place, attend to the legal defini-

tion of the crime of extortion ; for it v.'ili

not I trust be questioned by either of the

learned Managers, that if this be the ©f-
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fence which was intended to ba charged,
" the same rules of evidence, and the same
legal »oi ions as to the nature and essence-
of the offence" must prevail in this Hon.
Court as a Court of impeachment, which
would be obligatory upon the inferior tribu-

nals at the trial of the same offence by in-

dictment.

According to the description which is giv-

en us of this offence in the fcooks of author-
ity, we perceive, then, that it " consists in

any officer's unlawfully taking, by color of
his office, from any man, any money or thing
of value that is nStdue to him, or more than
is due, or before it is due." See Black.
Com. vol. 4, p. 141. Also 1 Hawk. P. C.
170.

With reference to this definition of the
offence, it would be easy to show in the out-

set, were it deemed necessary for our pur-

pose, that there is wanting in each of the

five articles of the irapeachraent which have
relation to this subject, a mcist material aver-
ment, without which, (H I am correct in the
principles that were stated in a former part
of my remarks, as to the necessity, in all

criminal prosecutions, of a formal as well as

a plain and substantial description of the of-

fence) it would be manifestly impossible for

this Hon. Court, whatever might be the

state of the evidence before them, to proceed
upon any legal grounds in pronouncing a
judgment against the accused.

The objection to which I allude?is simply
this ; that although it is alleged that other

aad greater fees than those allowed by law
were demanded and received by the Defend-
ant, yet this is, in every instance, unaccom-
panied by any averment as to what were the

regular, legal fees, for the particular services

in question. It is I presume, Sir, beyovid all

doubt, that an omission of this sort would
b3 fatal upon demurrer, or on motion in ar-

rest ofjudgment, in a trial by indictment; and
I know not why a rule of law, founded soob-
viously in reason and common sense, should
not be deemed equally applicable, especially

under the constitutional provisions which
have heretofore been cited, to the trial by
impeachment.

In support of the general principle, as it

has been stated, I would here beg leave to

refer the Court fo the case in S Leon. Rep.
£68 ; and also to what is laid down upon
this point in 2. Chitty's Criminal Law, 146.
in nota.

The case in Leonard was diat of Stephen
Lakes, commissary of the bishop of Canter-
bury, and R. Hunt, apparitor, who were in-

dicted of extortion, " That they, colore offi-

ciorum suorum, had, malitiose accepted and
received 11 shillings and 6 pence for the ab-
solution of one B. who was excommunicat-
ed, where they ought to have but 2 shillings

5*Rd 6 pe-TiJC : among tl^ exceptions taken

to this indictment, one Was ;—because it is

not showed what is their due fee ; and that
was conceived to be a good cause of excep-
tion ; and if no fee be due, the same ought
to appear in the indictment ; and so it was
the opinion of the court, that they should be
discharged."

The familiarity of the principle may still

further be illustrated by a reference to all

the established forms of indictment for ex-
tortion, which, from time immemorial, hav«
been in use in the courts of common law;
wherein it will be perceived that the aver-

"

ment which has been mentioned, is not, in

a single instance, omitted.
But, Sir, it is not, I assure yon, with any

view to avail ourselves, especially at this

stage of the cause, of any apparent defect

in the mere form of this prosecution, that I

have deemeel it proper to bring to your no-
tice this last mentioned objection.

In regard to the point in question, it is not
so much the ground which we assume, that

sufficient is not alleged in the articles of im-
peachment, but that enough has not been es-

tablished by the proofs in the case, to make
out the crime of extortion. I feel myself
fully warranted indeed, by the state of the

evidence, in going still further ; and in as-

suming it as an undeniable position, in point

of fact, that not the semblance of proof has
been adduced by the learned Managers, in

a single instance, having even a tendency to

show that as to any official act of this Res-
pondent, a greater fee was received than
such as is provided by law for that specific

act.

A very little attention to the evideOca
which is in the cause will, I think, be suffi-

cient to satisfy the Court, beyond all doubt,

of the truth of this assertion.

The Hon. Managers, in the course of
their argument, were pleased to say that, in

relation to the matter charged against the

Respondent on the score of receiving ex-
cessive fees, they should stand upon the fee-

bill of 1795. Be it so ; we most cheerfully

meet them upon that ground ; and if any
regulation which is to be found in the act al-

luded to has been violated by the Respon-
dent, he is entirely wiUing to stand convict- /

ed before you.

With reference then to the provisions of
this statute, as affording the rule, and the

only rule of decision, let us attend for a few
moments to the matter which is alleged,(and

to tliat also, if it please the Hon. Managers,
which is not, but regularly, should have
been, alleged in the articles) and to the evi-

dence which is relied upon for its support.

Considering however that the averments
in each of the five articles that have been al-

luded to, so far as relates to the point now
in question, are much in one and the same
form ; and that there is, in relation to each
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of thetn, precisely the same general ground

of objection, as to the utter insufficiency of

the proofs whereby it has been attempted to

9upix)rt them, it would be quite an unneces-

sary consamption of time, to go into a par-

ticular examination of these articles sepa-

rately and distinctly. I will therefore eon-

fine my remarks, for the present at least, to

the matter which is charged in article first,

as affording an example which will suffi-

ciently illustrate the whole scope of the ex-

ception which we take to the evidence which
has been relied upon in the cause.

In the article alluded to, it is among other

things alleged, that the Respondent on a

certain time at his office in Groton, and not

at any probate court held according to law,

did decree and grant letters of administra-

tion on the estate of one Nathaniel Lakin,

to one Abel Tarbell, and thereupon, did is-

sue a warrant of appraisement and order of

notice ; and that the Respondent, did then,

and there, wilfully and corruptly, demand
and receive of said Tarbell, for the business

aforesaid, as fees of office, other and greater

fees than are by law allowed, to wit^ the

sum of five dollars and fifty eight cents.

Here we see, Sir, and the same will he

perceived on recurring to the four succeed-

ing articles, that material defect in the aver-

ment, to which I have before had occasion

to advert. Admitting however that it is

competent for the learned Managers to sup-

ply by their proofs, what is obviously so de-

ficient in their allegation ; I would now be-

seech them to bring the evidence vvhich is

in the case to the test of the fee-bill where-

on they rely, aad then to inform us, for

which of the official acts of the Judge that

are enumerated in the article, it stands now
in proof, that an unlawful compensation vvas

received ? It may be that the aggregate

amount of fees that were received by the

Respondent, on the occasion alluded to ; or

even that the sum of five dollars and fifty

eight cents which is alleged as being but the

excess over and above his lawful fees, shall

be found upon computation to be more
than the entire amount of what he might
rightfully have claimed for the specific ser-

vices enumerated. I humbly trust, however,
that upon a solemn trial before a High Court
of impeachment, or indeed before any tri-

bunal professing to bft governed in its pro-

ceedings by any legal notions or principles,

it will not be deemed sufficient by any gross,

lumping calculations of this nature, to at-

tempt to maintain the charge of extortion.

More especially since we learn from the au-

tliorities which have been referred to, that

in a prosecution for this offence, before the

courts of ordinary jurisdiction, every individ-

ual, official act of the magistrate, whicb is

intended to be made a matter of complaint

against hira, must he set forth by the indict-

ment, separately, as a distinct, substantive

ground of the accusation.

But, Sir, we do not stop here. Our princi-

pal objection to the insufficiency of the evi-

dence that is oflfered in support of ihe articles

in question, partakes still lesfcthan what might
possibly be inferred from my former obser-
vations upon this point, of any thing in the
nature of an exception to form.

On referring to the whole evidence, as it

now exists in the case, I will venture to as-

sert, without the fear of contradiction, that
it will not be found to contain one jot or
tittle of proof giving autbority for the infer-

ence, or even to justify asuspicion, that, for the
official services wiiich are shown to have
been rendered by the Judge on the occasion
alluded to, whether those services be estimat-

ed collectively, or each, by itself, as a sepa-
rate item, a greater compensation was re-

ceived by the Respondent, either upon the
whole, or for any particular service, than
might fairly be received without the least ap-
pearance of an infringement upon the regu-
lations of the statute which has been men-
tioned.

We find it stateS, in the article under con-

I

sideration, that the business performed by
the Judge, at the court therein mentioned,
consisted of a <lecree, and grant of letters

of administration ; secondly, a warrant of
appraisement, and thirdly, (if this may be
regarded as a separate act) an order of no-
tice.

Now on turning to the stalute, we per-

ceive that the two first of these acts, namely,
the grant of administration, and the war-
rant of appraisement, are indeed, noticed in

the fee-bill ; and that for the former the

sura of fifty cents, and for the latter, thirty

cent?, are stated, respectively, as the fees.

—

As to the order of notice the statute is silent.

We find in it no allusion, even, to any such
process.

If then it were the fact, that no other of-

ficial service was performed by the Judge,
in the case in question, than those which

\

have been mentioned ; and that for these

services he wilfully and corruptly demanded
and received a greater sum than even the

eighty cents allowed by the statute, it could
not, indeed, be denied, that we have before

us a palpable case of extortion ; and I do
not hesitate to admit, also, that it is a case of

a most bold and flagrant character.

But, Sir, there is presented to us by the

allegations in the article alluded to? but a
very imperfect, stinted view of the case,

which has been developed in the course of

the trial. It is now distinctly in evidence
before this Hon. Court, tiint the papers

which were furnished upon the application

of Mr. Tarbell, and for which a fee of some
sort was demanded and received by the

( Judge, were somewhat mm-e numerous, an^
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partly of a diftexent description from those

whicii are stated in the article. They ap-

pear in fact to have been a complete set of

administration papers, so called, which not

only in the county of Middlesex, but in ev-

ery other county within the Commonwealth,

it "appears to have been customary, almost

from time immemorial, for the administra-

tor to receive and to pay for, from the judg-

es of probate.

A set of these papers has been submitted

to the inspection of the Court, and they

will have been seen to be of the following

description, viz ;

—

1. A formal petition ox application to the

Judge, in writing, praying for a grant of ad-

ministration.

2. A written decree of the Judge, contain-

ing the evidence of such grant.

3. The commissien, or as it is more gen-

erally, but less technically denominated, the

letters of administration,

4. The blank form of the administrator's

bond.
5. Warrant of appraisement.

6. Orders of notice, fee. &c.
Such, from the incontestible evidence in

the case, appear to have been the papers

which were prepared by the Judge and vol-

untarily paid for by the administrator, in

the case alludad to. We are, indeed, with-

out any evidence whatever, (but this circum-

stance is not, I humbly submit, attributable,

in any degree, to the fault or negligence of

the Respondent) as to the precise sum which
may have been received, as his fee, upon
any one separately, of the documents which
have been enumerated.
Yet from the testimony which has been

given before the Court, as to tUe common
usage, in similar cases, as well as from the

very nature of the transaction, we have the

best possible reason to presume, that neither

of the papers in question was pretended by
the Judge to have been furnished gratuit-

ously, or without demanding a stated fee of

some sort for the labor of preparing it.

Such, then, we perceive to have been the

nature of the business performed by the

Respondent on the occasion referred to ,

and for which, not only the sum of five dol-

lars and fifty eight cents which is mention-
ed in the article, but perhaps also, (though

©f this nothing is alleged in the impeach-
ment) still further sums were received in the

way of compensation.
And here, Mr. President, I beg leave to

pause, for a moment, and to request of the

Hon. Managers, that they would point their

finger to any scrap of the evidence that has

been adduced, tending to show that for any
one of the papers that have been specified,

9 greater fee than that allowed by the stat-

ute, was, in fact, received by the Respon-
dent. More especially I would inquire, to

what portion of this evidence they would
resort for the proof, that more than fifty

cents was received for the grant of
the administration, or more than thirty

cents for the warrant of appraisement,
which are above referred to in the article ?

I will venture to affirm that no evidence up-
on this point, either on the one side or the
other, will be found to exist in the cause

;

yet it cannot be doubted that it was incum-
bent upon the learned Managers to make
good the accusation, as we find it set forth

in the article ; and that, to this end, it was
indispensably necessary that their proofs

should hafe been brought home to those par-

ticular acts of extortion whicli are therein

enumerated.
But it niaji be said to the Respondent, on

the other side, (and this is all, indeed, that

can be said by way of encountering the dif-

ficulty alluded to) that if you have mingled
your proper official acts with sundry extra-

judicial proceedings, which happen not to

have been provided for by the statute, and
have taken, in the way of fees, a round sura

for the whole, this shall not avail you ; al-

though the party may have consented, and
very cheerfully, and even grateftilly, paid

his money for your services, it is neverthe-

less a fraud upon the law, and cannot sav«

you from conviction as an extortioner.

In answer to any arguments of this sort,

that may be urged, I would beg leave to re-

peat the idea which has already been slightly

intimated, that it was by no means owing to

any culpable omission, of the Judge, that

the proof is not now before this Hon. Court,

as to the precise amount of fees which were
received by him, for each of the services

which are proved to have been rendered up-

on the occasion alluded to. In relation to

this subject, there is, we know, a particular

clause in an act of our legislature, which

was expressly intended to provide for cases

of this kind, and of which, if the party sup-

posed to have been aggrieved by the extor-

tion complained of, had chosen to avail him-

self, there would at once have been an end
of all difficulty in ascertaining the particu-

lar instance wherein the Respondent might

fairly be accused of this species of impo-

sition.

I allude to the fifth section of the fee-bill

;

which requires of the civil officers, in cer-

tain cases, to exhibit to the party upon a de-

mand therefor, a partisalar statement of

their claim for fees.

This law was undoubtedly intended for

the double purpose of operating not only as

a check upon the magistrate, but of enabling

the individual also, to avail himself of the

best possible evidence, whereby to establish

the guilt of the party attempting to practise

a fraud upon him. in the case under con-

sideration, or in either of those alluded to in
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the four succeeding articles, it does not,

however, appear that any such bill of par-

ticulars as tlrat vvhith has been adverted to,

was demanded of the Respondent ; and it

will n9t, therefore, as I humbly hope, be pre-

sumed, against the express words of the

statute, that he was bound to present such a

bill, or.that he is in any measure, accounta-

ble for any embarrassment or inconvenience

tlrat may attend tiie present prosecution by

reason of the absence of a document of this

kind.

By way of rendering still more plain and

familiar the principle for which I contend, I

will take as an example for illustration, a

case which, as we all know, is of every day's

occurrence amonjj; m:igistrates whose ofiicial

fees, as well as those of the Judge of Pro-
bate, are expressly prescribed by law. On
referring to the very fee-bill of 1795, which
is relied upon as the very foundation of the

charge in the impeachment now under con-

sideration, it will be seen that there is allow-

ed to a justice of the peace, the sum of sev

enteen cents for taking and certifying the ac-

knowledgment of a deed, and that no provis-

ion whatever, is made by the statute, as to

any other service which he may be request-

ed to perform in relation to such an instru-

ment. Now, suppose the case, which, with-

out doubt, is an extremely common one, that

^ magistrate of this description, in consider-

ation of his experience, and supposed ac-

quaintanc-e with tecimicai niceties, should be

employed by some neighbor or friend, not
only to take the acknowledgment, but to

make the whole drnft of some long and dif-

ficult conveyance ; and should receive as a

compensatioii for sucii service, the volunta-

ry payment of an hundred cents, without

exhibiting or being required by his employer
to exhibit a bill of particulars whereby the

amount intended to be given or taken for the

bare acknowledgment might be ascertained.

I beg to inquire. Sir, if the magistrate, in

such a case, either on the ground of liaving

vouchsafed to perform a service not ])recise-

ly within the sphere of his official duties, or

for having thus mingled his official dues with

those which could be claimed only in his indi-

vidual capacity, has been guilty of extortion,

and thereby laid himself open to all the hor-
rors of an impeachment ? It may be so

;

but I will ventme to affirm, that if such be
our law of extortion, there is not an aciing
justice throughout the Commonwealth, who
has not again and again been guilty of this

o{fence,or who ought, therefore, to be suffer-

ed any longer to escape the ignominy of a
public prosecutitm. Yet in point of piin-
ciple, the case which has been supposed is

not, in my opinion, at all distinguishable
from that under consideration.

But it may be contended, and has been
mdeed, by the learned IVJanagers, that a por-
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tion of the papers which appear to have
been furnisiied, and for which fees were re-

ceived by the Respondent, on the occasion
alluded to, were superfluous, irrelevant, and
it was therefore fraudulent and extorsive to

annex them to his grant of administration,
thereby imposing upon the party an unne-
cessary and useless expense. Here, Sir, I

will very readily admit, (hat if actuated by
sordid and sinister motives, a judge of pro-
bate, under the pretence of its being requi-
site to the fulfilment of any official duty on
his part, should requiie and receive pay, for

a series of idle, senseless formalities in any
case, whether the compensation for such
services were given voluntaiily or otherwise,
it might amount, according to its circum-
stances, to a case of extortion. But I must
be permitted to say, that very different in-

deed from any thing of this kind is the as-

pect of the case now under consideration.
It cannot but have been apparent to this

Hon. Court, upon an inspection of the blank
forms that were exhibited, indicating the
course of procedure which has usually been
adopted, in relntion to a grant of adminis-
tration, not only by the Respondent, but by
his venerable jiredecessor, in the office of
probate judge for the county of Middlesex,
that all business of this sort" has, uniformly
been conducted in that county with most re-
markable regularity and accuracy; and es-

pecially, thnt no formality has ever been re-
quired of a suitor, but such as was obviously
appropriate, and in conformity with the
strict principles of law. It seems, indeed,
to be admitted, that with the exception of
one only of the papers which have been al-
luded to. namely the petition, or memorial,
from the party applying for administra-
tion, all the rest may be deemed, to say the
least, unexceptionable. As to this formality
of the petition, it has been, we admit, some-
what peculiar to the coimty of Middlesex

;

and from the evidence in the case, it does
not appear that the probate judges of oihef
counties have, generally, been accustomed
to require it. In place, however, of consid-
ering this circumstance as exposing our cli-

ent to imputation, I feel a degree of pride
in adverting to it as one, among many other
proofs of his superior accuracy and intelli-

gence. Among all the forms which usuallv
attend the issuing of letters of atlministra-
tion, there is not, in my humble judgment, a
single one of more significance, and which
seems to be more essential to tiie safe and
orderly conduct of the business in question,
than that of the petition. It is, to speak in
technical laaguage, the "^ impetndio hrevis,''

the regular and proper inception of a pro-
ceeding in the probate court ; and instead of
its being regarded as a singularity, that the

j

judge of one county only should have re-

I
quired such forajality, it shouM rather l»»-
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come matter of surprise, and even reprehen-

sion, that it sliould, any where, have been

omitted.

Let us consider for a moment, Sir, the

several facts aud circumstances which ought
to be estabUshed and become matters of re-

cord before the judge, in order to justify his

grant of administration ;

—

First of all, he must have legal evidence
as to the death of the testator or intestate.

—

Secondly, the goods and effects of the de-

ceased ; in otiier words, the "6o?ia notabilia'^

within the proper jurisdiction of the judge,

are of course a subject of inquiry and exam-
ination,—Thirdly, die claim of the appli-

cant 10 administer, either as widow, next of

kin, or creditor, must be established and
ouj^hl to be so, in a course of legal investi-

gation.

Permit me to inquire, Sir, if with respect

to essential circumstances of this nature,

however they may be deemed as merely
preliminary to the main object in view, any
prudent, intelligent judge of probate would,

or ought to be willing to proceed upon ihe

ground of mere, verbal representations ? As
well, I think, it might be expected that ihe

judges of our ordinary connnon law tribu-

nals, should consent to go on to the trial of

a cause without t!ie exhibition of a writ of

any kind, aud upon the mere oral statements

of the parties in hligalion. Suppose a conflict

for the right of adiuinistration be subsisting i

between two or more of the pretended cred-
\

itors ; or betwixt divers individuals, each'

claiming precedence us being kindred of the
j

deceased ;—in such a controversy, the prop- '

er:y of the resjjective competitors may be,
|

and not unfrequenily is, involved, to the
i

amount of tliousands ; shall it tiienbeex-!

peeled of a judge of probate, in such a case,
i

that he will go on to its final decision, with-;

out having t!, at ail times, in his [iower to

slio\v, by his record, as well the manner of I

the commencement, »s the termination of
^

the process ?
!

Thus it is, as I think, perfectly ap|)arent,
|

that no irregulariiy is imputaMe to the Res-

1

pondenl on liie ground of his having requir-

ed, at any time, of parties transacting busi- i

ness at his courts, a compliance with any
oppressive or needleijs formalities : It would,

however, have been quite sufficient for all

the i)urposesof our argument upon this head,

if nothing more had appeared in the case

than that the forms of jn'oceeding which

have been customary in the probate courts

of Middlesex were such as, in the honest

opinion of the judge, were fit and proper in

the discharge of his judicial functions, how-
ever his own judgment, upon this subject,

might happen to difl'er from that of any oth-

er man or body of men in the community
;

for it surely cannot be doubted, that, in a

case, wliere the law which establishes the

comt, and defines its jurisdiction, lias omit-
ted to prescribe to such court the particular

forms of its process, it necessarily becomes,
not only the privilege, but the duty of tlie

judges, in the exercise of a sound discretion,

to establish their own forms and to require a
conformity thereto.

Under the gcrvernment of this Common-
wealth, or of the U. States, we do not indeed
fmd ma«y instances, wherein great latitude

appears to have been given to the judges of
our ordinary courts of judicature, for the ex-
ercise of that discretionary power to which I

have adverted. In the courts of the United
States, the forms of process, we know, (ex-

cepting those that pertain to the equity, and
admiralty and maritime side of their juris-

diction, which are to be governed by the

course of the civil law) ar^e particularly pre-

scribed by statute regulation. So also it is

with the couits ofcommon law in this State.

Very different indeed is, however, the pre-

dicament of our probate courts.

From the charter of William and Mary,
which has already been referred to as hav-

ing laid the foundation of the probate court

in this Commonwealth, we derived, indeed,

all that was wanted, so far as regards the

proper jurisdiction and powers of such a ju-

dicatory ; but nothing more. It came to us

unaccompanied by any directions as to those

forms of procedure, without which its powers

and the great purposes of its institution could

not be carried into eflect ; nor does it appear

that such forms have since been provided by
any acts of our own government. Under
such circumstances it results, of course, that

all the immense variety of most important

business belonging to this court, must either

have been transacted without form or order,

or that it became the duty of the respective

judges, to establish, from time to time, such

necessary rules and regulations as might
seem to them meet and expedient.

Such appears to be the view which has

always 'been taken of this subject by the

several judges of probate throughout the

Commonwealth ; and it is not surprising,

therefore, that on referring to the usages in

the different counties, there should have

been discovered some little diversity of prac-

tice in regard to matters of foim, like that

which I have alre-^' y had occasion to notice

as having been >omewhat peculiar to the

county of Middlesex.

But it is still contended by the learned

Managers, that, even admitting the extra

services which \\cre rendered and the papevs

that were furniihed by the Respondent, at

the court alluded to, "to have been regular
;

and such, and such only, as seemed to have

been required by the nature of the case
;
yet,

as neither the one, nor the other, are partic-

uhulv provided for by Uv, and both are^

without the sen e of the f«e-bill, it was a»
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act of extortion, to demand and receive a

compensation of any kind, for the fulfilment

of any such official duty.

Sir, I do not tliink I speak extravagantly,

when I say that the fallacy of this position

was sliown by my learned colleague to ab-

solute demonstration. In my own view, at

any rate, his arguments and illustrations

seemed to be entirely irresistible; and it

would therefore be presumptuous, were I to

attempt to heighten their eiilect by any ob-

servations of my own.
Considering the nature and course of the

business appertaining to the probate courts,

the various official acts which must necessa-

rily be performed by the judge, to which
there is not an allusion, mtwh less a particu-

lar amount of compensation annexed by the

fee-bill, it seems to be utterly incredible that

it could have been the intention of this stat-

ute to enumerate, specifically, all the duties

of this officer, or to prohibit the taking of

any fees whatever, except for the precise

services therein specified. If such be, in-

deed, the true construction of this act, and
the judge is entitled to claim no more than
liis fifty cents, for all the acts necessarily in-

cident to the grant of administration in any
one case, it is most certain, at any rate, that

the wiiole emoluuients of his office would
scarcely be sufficient to defray the expense
of the mere stationary that must be consum-
ed in the performance of its duties. Their
annual amount would not, I will venture to

say, exceed the sum of two or three hundred
dollars ; and yet, as we all well know, the

duties appertaining to the office of judge of

ju'obate, especially in a county like Middle-

sex, are of such a nature as must almost en-

tirely preclude the possibility, from the be-

ginning to the end of the year, of an en-

gagement in any other occupation.

Admitting then the fee-bill, like all the

other cotemporaneous regulations of our

Legislature, in regard to public functiona-

ries, to have been founded in that rigid e-

conomy which has, at all limes, marked the

character of our government, yet if it be

also admitled that it vvas in the contempla-

tion of the law, thai the arduous and highly

important office in question should be confi-

ded only to men of talents and respectabili-

ty, it would be absolutely affrontive to the

good sense of the Legislature, were we to

put upon their act the coiistruction which
has been contended for.

Be all tliis, however, as it may, I must be-

seech the learned Managers, before they

demand the condemnation of our client upon
the accusation which is here referred to, that

they would be pleased to put their finger

upon any proliibitory clause of the statute,

upon which we were assured their whole ar-

gument would be founded, inhibiting a

judge of probate, at the peri| of impeach-

18

ment, from receiving a reasonable compen-
sation, a mere quantam meruit, for useful

services, in regard to which no precise fee

happens to have been established by law.

—

More especially I desire, that they would
have the goodness to refer us to any known
legal principle, upon the authority of which
they can be justified in giving so harsh a
name, as that of bribery or extortion, to a
transaction of the kind which is here alluded

to.

I am absolutely certain that no such law
can be shown, and hence, that against no
law has the Respondent, in this particular,

offended.

I proceed now, Sir, to the consieleratioii

of the third ground of accusation against the

Respondent, which is, in substance, to this

effect; "That being judge of probate, he
did nevertheless, on sundry occasions, pre-

sume to act, in the capacity of attorney or

counsel in behalf of certain persons who
were then executors, administrators, or guar-

dians, accepting from thern retainers, from
time to time ; and, indeed, for having so

acted, in one or two instances, in relation

ta business which then was, or thereafter-

wards might come, before him as judge.

This charge. Sir, if, as it is set forth in the

impeachment, it amounts to any thing, im-
ports nothing less than the heinous, detesta-

ble crime of bribery, and is, of course, de-

serving of very serious and particular atten-

tion.

In reference to the facts and circumstan-

ces which are stated in the ten different ar- .

tides containing a charge of this nature, the

oflfences imputed to the Respondent may
properly be ranged under these two distinct

heads, namely ;

—

1. The having given advice to, and accept-

ed retainers from divers persons, being ex-

ecutors, adu)inistrators, or guardians, in rela-

tion to certain probate matters, which were

not however then pending in his court, and

upon which he probably never would be

called to adjudicate.

2. Having permitted hin>self to be retain-

ed as counsel, in relation to certain business

in his office, which remained to be after-

wards formally, and as we say, ministerially,

acted upon, in virtue of his authority as judge

of probate.

Such appears to be the substance of all

ihe material facts which are set forth and re-

lied upon in suj.iporl of this article of accus-

ation ; an<5 although the allegations here, ,as

in the former case, are ol)viously insufficient,

in point of form, yet we are quite content to

meet them, as importing a charge ef bribery.

If indeed it be not this oflence which was in-

tended tabe alleged, then we say, nothing

is alleged amounting to any crime known

in the law, and which, upon the principles
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heretofore insisted upon, ean be made lire

subject of impeachment.

It becomes necessary then that we should

consider, for a moment, the legal principles

which are applicable to the crime of bribery;

and first of all that we attend to the legal

definition of this offence.

\Ye. learn from the books of authority,

that bribery is a species of offence against

public justice ;
—" Which is when a judge

or other person concerned in the adminis-
tration of justice, takes any undue reward to

influence his behaviour in office."

In atieirdirrg to this definition of bribery,

it will be perceived, that the concurrence of

two distinct things is absolutely essential to

the constitution of this crime ; first, that the

reward received should be an undue one
;

and secondly, that it should have been given

and received under such circumstances, as

to indicate its tendency at least to produce a

bias upon the conduct of the magistrate in

relation to some matter connected with his

official duties. I would here beg leave to

i-emark, that in reference to the particular

facts and circumstances which are relied

upon by tiie learned Managers in the case

on trial, it is of the utmost consequence that

both these points should be distinctly kept
in view, through the v^hol-e course of the in-

quiry.

I must be permitted then to remind this

Hon. Court in the outset, that if the proofs
which have been brought forward against

the Respondent, be found upon examination
to amount to no more than this ; that, since

his acceptance of the honorable office which
he now holds, he has been occasionally en-
gaged in business in the county wherein he
resides, as an attorney and counsellor at law;
that he has, on several occasions, accepted
retainers, and taken fees for professional
services, from persons who were adminis-
trators, executors, or guardians, and resident;

ill the same county with himself; yet if it

be not also in proof, that these retainers, and
this advice, or these professional services,

had reference to some case then pendinig
fciefore him, or upon whicli he might, at sonre
time, be called to act as a judge, he is no
more chargeable under snch circumstances,
with the crime of bribery, than he is with
that of burglary or murder. In the case
that has been supposed, the essential ingre-
dient, thai which constitutes, in fact, the
very gist of the accusation, is obviously
wanting to consuumiate tiie offence. It is,

tlie acceptance of the " undue reward," in
reference to some anticipated oflScial act of
the magistrate; the acceptance of the re-
ward, under such circumstances as afHurd
rpa<;<>nalile grounds for the sup|)ositiQn lliat

it m.T»y tend to bias him in the exercise of
bis jiidiciril functions; to "influence his
beJiavieur" in relaiien to some matter uijou

which it may become his duty tb officiate.

It is in this, and this only, as I infer, that the

great mischief consists, of that offence a-

gainst public justice which is denominaed
bribery.

Accordingly, Sir, if it were in proof a-

gainst our client that, in any disputed case

which was pending, or even expected to

come before him ; if in any controversy

concernirg the probate of a will or the al-

lowance of an account of any administrator,

executor or guardian, he had demeaned
himself by the acceptance of a gratuity, how-

ever inconsiderable, for any service suppos-

ed to have been rendered in favor of a parly

to the litigation, it would, without doubt, be

a case of bribery. •

I admit, moreover, without the least hesi-

tancy, that, upon any legal ground, it would

be entirely unavailing, either in the way of

excuse, or even extenuation of the offence,

that his f^nal decision of the case in question

should appear to have been just and up-

right ; and ^tircly uninfluenced by any sin-

ister consideration. In the contemplation

of the law, it v/oiild be enough that he liad

voluntarily placed hitnself in the way of

temptation ; that, with reference to some of-

ficial duty, he had accepted " an undue re-

ward," and thereby exposed himself to the

influence of those prejudices and partialities,

from which the mind of a judge onglit, most

certainly, by all the means in his power, to

be kept free.

It will be perceived however. Sir, on ref-

erence to the evidence in the case now on

trial, that nothing of the kind which has

been alluded to, is imputable to any official

act of the Respondent. If I am not very

greatly mistaken as to the state of the proofs

which have been brought before you on <his

occasion, there is not a single fact oi cir-

cumstance which can be mentioned, having

even a tendency to show, that either in

court or out of court, he ever presumed to

act the attorney or counsellor ; much lessthat

he ever received a fee in regard to any dis-

puted case ; any controvt-rsy, whereupon lie

then was, or in the natural course of events,

ever could be, required to act in his judicial

capacity. Were it not for the great length

of time which has already been employed
in this discussion, and for the appiehens.on

which I feel that tiie patience o( the Court
may have become wearied, it would afford

me a degree of satisfaction to preseiU here

something like a recapitulation of the evi-

dence that has been adduced, as it applies

to the several charges in the impeachment,
for-the por})ose cif demonstrating, as T think

it would be in my power to do, that I have
not spo!;en too strongly or confidently iu re-

lation to the posUue of the case, so far at

least as regards the point now iu question.

There are hewevcr, Sir, two particular ai-
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Ucles of tlie impeachment, upon which,

even at this advanced stage of tlie cause, I

hope I may be indulged in submitting a few
remarks, in addition to those which were
made by my learned associate. I allude to

articles sixth and twelfth.

From the very urgent and elaborate man-
ner in whicji the Bi;itcers set forth in these

articles were pressed upon the attention of
the Court, it is manifes,t that they have been
considered by the learned Managers, as be-

ing of great pith and moment ; as constitut-

ing, in fact, the very strong hold of the

prosecution. So indeed, when viewed in

comparison with any thing, and every thing

else, which has appeared in the case, they
unquesiionajaly ought to be regarded ; and
it is most certain, therefore, that if the Res-
pondent can legally be convicted upon eith-

er of the charges which have been brought
forward against him, the conviction ought to

be upon one or other of the articles here al-

luded to. I am nevertheless entirely con-
tent that the case, as it stands, upon either
of these articles, shall be received by this

Hon, Court, as but a fair sample of all the
other charges in the impeachment; and
that if there be any thing here to warrant a
judgment of condemnation, it shall be tak-

en as conclusive proof that the conduct of
our client has been, in every thing, guilty.

What then do we find, from the evidence,
to be the foundation of the charges in ques-
tion ?

The first of the.articles here referred to,

which is the sixth in the impeachment, has
relation to certain transactions of the Res-
pondent, in his capacity of Judge of Pro-
bate, which are alleged to have taken place
about sixteen years ago, in regard to the
partition or assignment of a portion of real

estate, wherein one Mary Trowbridge and
her sister appeared to be jointly interested as

coparceners.

In the statement which is given us of these

transactions (not indeed by the witnesses,

but by the allegations of the itnpeachment)
it presents to us, without doubt, a most foul,

and flagrant case of bribery ; and not of
that bribery only which is a mere offence
against public justice, but a species of the
crime which would appear to have been ag-
gravated by circumstances of the vilest

treachery and fraud upon the rights of an
individual. For it would seeni from the
circumstances, as they are stated, that, not
only was the " undue reward received" by
the Respondent, with reference to a con-
tested question which was then immediatelv
to be acted upon by himself, in his capacisy
of judge, (and tiiis of itself would have
been clearly enough to bring the case within
the guilt of bribery,) but that the offence, if

I may be. allowed the expression, was doubly
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consummated by a most unjust and fraudu-
lent decree.

It would appear, moreover, that upon the
occasion alluded to, the price of corruption
was by no means graduated upoii that nar-
row, illiberal scale by which were measured
out those few dollars and cents, which are
alleged to have been the fruits of his various,

subsequent acts of extortion. On the con-
trary if we were to rely upon the represen-
tations that are given us in the article, it

would segm that the wages of iniquity, ia
this one instance, had been in some good de-
gree proportionate to its baseness and its ex-
tent ; for we are led to understand that fha
round sum of fifty dollars was actually re-

ceived by the Respondent, as a considera-
tion for the infamous act of assigning, by
his decree, to one of two coparceners, who
were litigating before him, the whole of a
valuable estate, of which tlie other party

must obviously have had an equal claim to

a moiety. It is, also, a circumstance which
should not be omitted in the enumeration of

^
those which have a tendency to heighten the
atrocity of the case stated in the impeach-
ment, that the misdemeanor here imputed
to the Respondent must have been among
the very first acts of administration in his,

then, newly acquired office of a judge ; so

that we are left to infer, that instead of de-
voting himself, as might naturally have been
expected from a young and inexperienced
public functionary, to an honest fulfilment

of his official duties, he must have com-
menced, at the very outset of his career,

with an abuse of the confidence that had
beetl reposed in him, by the adoption of a

j

vile system of fraud, and peculation !

Such are the prominent features of this

transaction, as they have been portrayed by
the glpwing pencil of an embittered prose-
cutor ; and is it not remarkableihow sudden-
ly, ho\y completely, every lineament has
been transformed, on being touched by the
magic wand qf truth ?

It is perceived, indeed, upon a recurrfine^

to the evidence in the case, that the Respon-
dent, at a certain time, but at a period long
anterior to the date of his commission as

judge of probate, being then a practising at-

torney at law in the county of Middlesex,

did presume, in that capacity, to give advice,

and to render other professional services,

concerning the estate which has been men-
tioned, io Mary Trowbridge ; and that he
probably may have received, on tha.t occa-

sion, from her agent, Jonathan Loring, the

customary retaining fee, which would have
been demanded, in such a case, by any oth-

er practising lawyer.

It is in evidence also, that before tiie ter-

mination of the business in question, the

Respondent accepted his commission of
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judge of pi-obate ; and that soon after that

event, he did, by the mutual consent, and in-

deed, upon the joint application of bwth co-

parceners, officiate in the case, by the per-

formance, in his judicial capacity, of the

mere formal act of designating certain per-

sons as appraisers of the estate alluded to,

for the purpose of giving a legal form, and
effect, to a compromise ofthe whole subject,

which had heretofore taken place between
the parties interested. It is not denied that,

for each of the services here alluded to, the
Respondent did receive, as well he might,
a reasonable compensation, as the attorney
and adviser of Mary Trowbridge ; and this

too, without dreaming of the necessity of
consulting any fee-bill, or looking at any
statute of the Commonwealth, in order to

ascertain the precise sum which might law-

fully he accepted, when voluntarily tendered
in such a case.

Such, then, appear to be the sum and sub-
stance of the proofs as relative to the charge
in question. And I would here beg to in-

quire of the learned Managers, what they
can discern in all this, giving the slightest

indication of the crime of bribery, or of any
other offence against the laws of the land ?

What there is indeed that can afford the
least ground of imputation upon the char-
acter or conduct of the Judge, either in his

personal or official capacity ?

From the state of the evidence in the
case, it is apparent that the " very head and
front of his offending hath this extent, no
more ;" that being a judge of probate, he
did nevertheless, on the occasion alluded to,

as he confessedly has done on very many
other occasions, presume to act, in a certain

transaction which was in no wise connected
with any ofificial duty, in his capacity of an
attorney and counsellor at law ; for I cannot
bring myself to believe that it will, for a
single moment, be contended even by the
learned Managers, whose duty it undoubted-
ly is, to enforce the prosecution upon every
legal ground, that the mere formal act of
designating appraisers, under the peculiar
circumstances which have been stated, can
be regarded in the light of a judicial pro-

ceeding.

It is most certain, at any rate, that the
case whicli is described in the impeachment,
was one that n3ver did, nor ever couid, have
come before the Respondent in iiis capacity
of ju'^ge : that he did not, in fact, as is

strangely intimated in the articles, make
any assignment of the whole, or any part of
the estate in question, to either of the con-
tending pirties ; nor render any decree, mir
perform any act or thing, throughout the

vvhole cour=;e of the transaction, which coidd
have called for the expression of a judicial

nniuion. On tiie contrary, the whole af-

fiir which is alluded to, appears to have
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been, from beginning to end, a mere matter
of amicable arrangement and compromise
between the parties. Thus we see, Sir, that

the fee which is alleged to have been receiv-

ed by the Respondent as the attorney of
Mary Trowbridge, was literally, and lawful-

ly, taken by him in tiiat capacity ; and
could not, by possibility, have had reference
to any act which he was expected to perform
in his quality of a public functionary. The
reward therefore, even admitting it to have
been " undue" and unreasonable, can have
had neither the effect, nor the tendency to"

" influence his behavior in office.'^ It re-

sults as a consequence, that it cannot be re-

garded as havmg been in the nature of a

bribe.

The essential ingredient of the offence,

that which, in legal contemplation gives to

it the character of crime, is obviously want-
ing ; and I maintam with confidence, that

the cas« which is here presented to us upon
the evidence, bears no more resemblance to %

the crime of bribery, than it does to any oth-

er offence which I might choose to mention,
in the whole catalogue of human transgres-

sions.

With your permission, Mr. President, I

will now proceed to a very brief and cursory

examination of the matters exhibited in ar-

ticle twellth ;—and here. Sir, I will have
the candor to confess, that considering all

the charges in this impeachment to have
been sanctioned by one of the highest bran-

dies of our government, and the pr,esump-

tion arising from thence, that every thing

which it contained, must, to say the least,

have been founded upon specious and plaus-

ible grounds, there was something, upon the

first presentment- of this particular article,

which did not fail to produce, upon the mind
of every member of the counsel for the Res-
pondent, a considerable degree of solicitude,

and even discouragement. As regards the

feelings of the Respondent himself, it is nat-

ural to suppose that an accusation of the

nature here alluded to, proceeding too, from
so high and commanding authority, could

not but have been, under any imaginable cir-

cumstances, absolutely appalling.

Having, long since, been ap^-rized of the

active means which were in operation, in

order to stir up the popular feeling, and to

bring to the public view every circumstance

of his official conduct in its worst possible

aspect, he was, in some measure, prepared,

even bef )FC the finding of this impeachment,
to act upon the defensive ,• and to encoun*

ter every accusation wiiicli could be alleged \

against him upon any plausible grounds.—
• \

It must be confessed, however, that the state-

ment which is contained in the article in

question, was wholly unexpected, as it has

reference to a transaction which of all oth-

ers, in tlie course of his life, would, in his
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own view, liavc seemed to be the most harm-
less and inoffensive.

It has, neveithefess, risen up before him,

and hke a dark and angry cloud, seemed at

first to threaten with desolation and death,

every thing it should overtake in its pro-

gress. He has however, and with as much
serenity and composure as conscious inno-

cence could inspire, awaited its approach.

He has encountered all its tjre and fulmina-

tion, and is not consumed or overwhelmed.

Thank God ! he yet survives the threatened

tempest; and has the satisfaction to havej

seen, that it was, after all, but a mere con-

1

gregation of foul and fleeting vapour, which,

in a moment, was dissolved and chased away
by the irresistible influence of truth,

|

It is not my intention, Mr. President, to
!

enter into a particular consideration of the i

circumstances of this case, as relates to any
question of fact ; or to undertake, hy a com-
parison of the relative character and credi-

1

bility of witnesses, to form an estimate of

the weight or strength of the testimony

which has been given on the one side and
the other. The task of such an examina-
tion has, already, been most ably and satis-

factorily performed by the learned Gentle-

man who preceded me, and it would not be
in my power to give any additional force to

his remarks.

The few observations which I wish to sub-

mit, upon the article under consideration,

are of a more general nature ; and will have
reference only to those principles of law,

which, in every possible view that can be
taken of jt, are applicable to the case, and
by which this Court must, as I conceive, be

governed in deciding upon it.

The charge in this article, like that in the

preceding one, which has just been consid-

ered, although not set forth with much atten-

tion to technical form, must be considered
as a charge of bribery ; and, as in the form-
er instance, also, to have been accompanied
by circumstances of peculiar aggravation.

This, without doubt, must be the oftence

that was intended to be described ; or it is

no offence known to the law, and cannot,

therefore, upon the principles iieretofore sta-

ted, be made the subject of an impeach-
ment.

It is tlie question, t'len, wliich is to be de-
cided by this Hon. Court, whether upon the
evidence in the case, and with reference to

the legal definition which is given us of this

ofl'ence, the Respondent can be adjudged
guilty of the crime of bribery.

Here, Sir, I will very readily admit, that

if the statement which was given you, of
certain transactions, by Colonel Ware, the
favorite and principal witness for the prose-
cution, is to be received, without abatement
or allowance on account of the peculiar cir-

cumstances of prejudice and ill humour un-

der which he was called to testify, the con-
dnct of our client must indeed have been
such, on the occasion alluded to, as would
without doubt, very much diminish the high

reputation which he has hitherto sustained

in the community. It must have been
marked by such circumstances of forward-

ness and effrontery, such indications of a
base cupidity, such a ravenous appetite for

fees and emoluments, as would have been
absolutely shameful in a judge ; and in his

character as an individual, even, could not

fail to bring down upon him the contempt
of every liberal and honorable man. "

Such, it is admitted, would be among the

consequences which must necessarily result

from the facts and circumstances as they are

stated by this witness, if they had been es-

tablished in the cause, and left unaffected by

any countervailing testimony ; and, Sir, as

it is a mere question of bribery, and noiihirig

else, which is now under consideration, i will

not even stop to inquire as to the truth or

falsehood of the statement above alluded to.

In justice, however, to the feelings of our

client, not because the circumstance is

deemed, in any degree, essential to the

merits of his cause, I would beg leave, in

this conviction, barely to call to the recollec-

tion of this Hon. Court, how completely the

whole aspect of the case was reversed by

the representation subsequently given of it

by Mr- Grout, who was also present on the'

occasion alluded to ; how immediately, all

that was before so mean, and base, and con-

temptible, according to the views that were

taken of it, by an inflamed and exaspera-

ted party, was by a cool, imbiassed observer,

made to assume the shape of a connnon and
inotrensive transaction.

But, Sir, in so far as relates to any question

connected with the legal merits of the pres-

ent prosecution, I am entirely content to ad-

mit tiiat the testimony vvhich has been given

to you by Colonel Ware may have been sub-

stantially correct ; that notwithstanding his

former grudge, and the vindictive disposition

towards the Respondent whick he appears

to have manifested on so many occasions,

yet that when put to the test of an oath, he

may nevertheless have bee;i inclined, '' in

nothing to exaggerate, nor to set down ought

in malice," against the object of his enmity.

Indeed, I should be disposed even to quote

and to rely upon, the testimony of this most
prominent of the witnesses on the part of the

Commonwealth, for the purpose of disprov-

ing and setting at nought the very accusa-

tion which he has been called to substan-

tia'e.

ii has heretofore, again and again, bee»

la! ! down as an undeniable principle of the

law, in relation to the crime of bribery, that

tiio "undue reward" alleged to have been

received by the offending party, must be
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shown to have been given under sudi cir-

cumstances, .IS that it might naturally have
a tendency to " influence his behaviour in

office."

To (his end, it must of course be made
apparent, that some case was depending, or

at least, expected to come before him, which
might call for tiie exercise of his judicial

functions, and tiiereby afford him an oppor-

tunity for the discharge of this debt of cor-

juption, by the partiality and injustice of his

decrees.

Now, Sir, I would beg to inquire what
ease was pending before the Respondent as

judge of probate, or ever likely to come be-

fore him for adjudication in that capacity,

to which the five dollar fee which is men-
tioned in the article may be imagined to have
had reference i* On referring to the testimo-

ny of Colonel Ware, wo not only discover

that it falls short of proving the existence of
any case of this nature, but in fact that it

fistablishes, beyond all possible doubt, (if he
may be supposed to have testified without

any undue prepossession in favor of his en-

emy) the very contrary position. The case

to which he alludes; that, upon which tlie

professionnl advice of the Respondent was
given, and the fee in question received, ap-

pears from the statement of this witness (and

herein, it must be confessed, he stands sup-

ported by all the other evidence before you)

to have been most obviously, an r>ffMir be-

longing no tnore to the jurisdiction of the

judge of probate, than to this higli court of

impeachment, or to the tribunals of any for-

eign coiuitry. Confiding, as I do, in the

Mcil known intelligence, the great learning

and liberality of the Hon. Managers, I feel

assured that, with reference to the proofs

which appear in the case, they will not feel

themselves at liberty to deny the truth of this

position.

Here then, as in the former instance, there

Is most obviously wanting that essential cir-

cumstance, which constitutes the very foun-

dation of the charge of bribery ; and as this

is the only specific, known offence, whicii is

implied in the allegation, there is conse-

quently wanting, as we say, that which a-

!one can fjvrn ihe basis of an impeachment.
Bur, Sir, there are yet other circumstances

which are cursorily intioiated in the article

under consideration, that ought not, perhaps,

to pass entirely uunoticed. In allusion to

the five dollar fee, which is alleged to !iave

been received by the Respondent, and sup-

posed to hav* been in fact the reward of his

corrupiion, it is stated, at the very close o'

the allegation, as having been allowed " in

the guardianship account" of Mr. Ware,
from whom it had been received. It is also

suggested ihat this allowance was, in fact,

])y a kind of interlineation, brought into an
account, which had been theretofore finally

closed and adjusted by the judge, with the
consent of the parties interested. Whatever
may be the degree of freedom and latitude

which is allowable by the law of the land, as

to the mere forms of prosecution by im-
peachment, ituilJnot, I presume, be con-
tended, that either of the circumstances herp
adverted to, as they ave stated in the ar-

ticle, are to be considered in the light of a.

substantive ground of accusation.

it is very clear, th«t by the framers of the

impeachment, they could not thus have been
intended ; but, on the contrary, were intro-

duced merely as circumstances of aggrava-

tion, and for the purpose of swelling the a
mount cf evidence to be adduced in support

of the principal charge. Be this however as

it may, I cannol, for my own part, consent to

regard this portion of the article in any other

light.

First, then, as to the allowance of this

charge of five dollars in the guardiarwhip

acGount of Mr, Ware ;—and here it is ob-

Viou.s, tiiat whetiier this act of the Respon-
dent is to be regarded as being justifiable,

or otherwise, niust necessarily depend upon
the answers that shall be given to several

preliminary questions. , . ,ij_^.

And first,— V\ as the case referred to M'C^.'

the article, concerning which the advice was_ ^j.

given and the fee received, of such a natur^liif^^"

that a Judge of Probate might reasona,bIy'

and honestly consder a guardian lo iiave

been authorised, at the expense of his ward,

to apply for professional assistance; or was

it a case so entirely plain and simple, that

no man of common sense, however unlearn-

ed in the law, could by possibility have en'-

tertaine.d a doubt as to the proper course to

be pursued .''

Upon this latter branclh of the question, it

would seem to be sufficient for me barely to

remind the court, that in truth and in (net

a doubt of this kind was, at any rate, enter-

tained by this guardian respecting the busi-

ness in question; and yet we are told that

Colonel Ware is a man of vtry considerable

standing and respectability in the communi-
ty, and certainly not wanting in ordinary in-

telligence. But we do not rely on this cir-

cumstance alone, conclusive as it may seem

to be. In the course of the testimony wjfich

was produced before the Court, there has

been given to us a very fidl explanation of

the nature and circumstances o( the case

here alluded to ; and it cannot but have ap-

peared most manifestly to every one, that it

was in reality a case by no means unattend-

ed with difficulty. On the contrary, it was

obviously of such a nature as to have required

a considerable degree of attention and re-

fleciion ; and I much doubt if there is a man
in this assembly, professing not to be well

acquainted with legal principles and forms,.

wlio woukl hav« bean able- to point out t©-
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this gitardian the proper course to be pur-

sued respecting it.

Upon this point I have only to nnake tiiis

ncldition;il remark, liiat tlie affair in question

was, confessedly, oiie in which the property

ot the ward was alone concerned. The
guardian appears to have had no personal

interest whatever in the question ; so tli;iithis

expense, if it were allowable on any grounds,

WHS without doubt a charge properly belong-

ing to the guardianship account.

Thus far, then, it must certainly be ad-

mitted, that no irregularity is apparent in the

GOiiduct of the judge.

Was there, ilienT any thing so monstrous

m the amount of ihe fee whicli is alluded to
;

considering the nature and circumstances o(

the case, was the sum of five dollars so gross-

ly exorbitant, so manifestly disproportion-

ate to the nature and value of the services

rendered, that in demanduig it, the Respond

dent shall be presumed guilty of a base im-

position as a c«unsellor, and in allowing it,

shall be cliarged with having commiited

gross fraud and injustice as a magistrate ?

It reinuins fur this Hon. Court to pronounce,

bv its decision, the proper answer to this in-

quiry.

For my own part, I profess not ta have

much acquaintance witli tiie usages of my
professional brethren in other counties,

with regard to the customary demand of fees

in any case ; I will venture to say, however,

tiiat there is no man in this metropolis, who
has ever had the uiisfortune to be engaged in

a litigation of any kind, or on any occasion

to seek for professional advice, to wiiom a

cliarge of the kind here alluded to would ap-

pear to be unususl, or extravagant. Much
less do I believe there is an individual, in any

degree conversant with the professional u-

sages in this section of tiie country, who
would be disposed to consider it as an im-

peachable offence in a judge of probate, or

anv other judge, to have decided in favour of

such a cliarge, as being but reasonable and
just.

II however it be necessary to the justifica-

tion of tiie Respondent, that there sliould be

an estimate of the exact worth of the pro-

fessional advice which he gave on the occa-

sion alluded to, it is surely a circumstance,

which deserves to be considered in tfae cal-

culation, that tills advice was found to have
bieu, in its consequences, wholesome and
correct ; that it was in tact tlie means of

giving to his client the iVee GOHtroul of a very

eoiTsiderable property, which before was in-

volved in confusion and enibarassment.

Slill, Sir, auotiierof ihe preliminary ques-

tions, which were alluded to, remains to be

considered.

Was it, or was it not, a high misdemeanor
ef this Respondent; was it or was it not an of-

fence for which be ought to be teaiovei! [-Vom

office and otherwise disgraced.tlial he presum-
ed as a judge of probate, to allow in a guardi-

anship account a certain sum of money, which

had been paid to himself, for services ren-

dered in his capacity of cnunsellor at law ?

Permit me to say ihat tlie solution of this

question most obviously depends on another

which piecedcs it; and that is, whether n

public functionary of this description is by

the veiy tenor of his commission, by the na-

ture of his ofticjvil duties, to be considered as

necessarily cut off from «11 the ordinary as-

sociations ; more especially, from every s[)e-

cies of commerci;il intercourse with the rest

of mankind ? Take the case, for an exam-
ple, which is by no means a fanciful or.e,

that, in aid of his official business, a judge of

probate happens to liave become a dealer mi

merchandize ; upon the application of some
guardian, he has sold cloiiis, or any other

necess-jry articles, knowing them to have

been purchased for the use and sustenance

of ihe ward, and has received a jiricc for his

commodities, which was agreed upon as

being but fair and reasonable ;— 1 would beg

to inquire if the judge may not allow in the

account of the guardian the amount of sucli

a piircl.ase,witii()ut incurringthe guiltof brib-

ery,orof any oilier offence for which he woaUl

be liable to impeachment ? , Or if a judge of

probate, (or the accommodation of a person,

being an (.-xocutor or administrator, shouhl

perchance let to him a horse, or chiiise, for

the purpose of enabling him to attend ihn

probate court on some necessary business ui'

liis administration, would it be crimind! for

the judge to accept a reasonable coijipensa-

tion in such a case ; or even, if he should

happen afiorwards judicially to have decided

that the price thus received was a fair charge

upon the estate, of which the parly wlio paid

it to him wa^ tli« lawful agent and represen-

tative?

1 imagine it could not have been the in-

tention of anv learned manager to press his

notions of delicacy on such a subject to this

extent,; and yet it is apparent, that as to e-

very thing properly belonging to the ))resei-£

question, the cases here supposed, and that

which is under consideration, are in no re-

spect different. Upon ibis head I siiall say

no more.

As to ihematir; of tiie pretended " inter-

lineation," which is slightly stated in this ar-

ticle, I have a word or two only^ which I wish

to offer for the aWention of this Hon. Court.

If indeed the circumstance here'ailuded

to is to be considered as luiving been brought

into the impeachment, as merely incidental

to the principal accusation, as tending only

to aggravate, to heighten the complexion of

some great crime, with which it is supposed

lo have been connected, I should not, most

assuredly, Sir, have been inclir|,ed lo bestow

upoa it a siijole r^n,iaik.
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There having bee», as is most sin^evely

and confidenJly believed by the counsel lor

the Respondent, a palpable failure in the

proof of any known crhne whatever, upon
the matters wiiich are set forth in the article

under consideration, it surely would not have

been deemed necessary, or even proper, e-

specialiy in the present protracted stage of

this discussion, to detain this Hon. Court,

and still farther to trespass upon its patience

by a course of argument upon mere circum-

stances and incidents, which, whether truly

or falsely represented, could have no possible

effect upon the decision of the question in

issue.

But, Sir, if when speaking of this suppos-

ed " interlineatiosj," it was intended, by the

article, to impute to the Respondent any
thing like the rasure or falsification of a ju-

dicial record, then indeed, the aspect of the

case is imniedialeiy ch;uiged, and it presents

to us an accusation of a most grave and se-

rious import.

Wiien I had occasion, in a former part of

my ren>arks, to mention t!ie several offences

which, under the constitution and laws of

the Commonwealth, were conceived to be

proper subjects of impeachment, the rasure

cf a public record was included in the enu-

meration, and distinctly adnihted to be an

offence of this description. So it is unques-

tionably.

If then, upon the evidence which was be-

fore tiicrn at the drawing up of these arti-

cles, it was conceived by the learned Mana-
gers, that there was any thing in tiie act of
*' inierlinocition" here referred to, bearing

the similitude of the crime which has been

juenlioned, it wn? certainly a very biameable

otnissioii on their part, that it was not thus

stated, and fully and formally set forth in the

impeachment.
Instead of bringing it in at the very heel

of their complaint and treating it, which

tiiey manifestly have done in the article un-

der consideration, as a mere circumstance of

aggravation which is supposed to have at-

tended the cotniTiission of another and very

different offence, it was undoubtedly their

duty, as faitliful conductors of tliG prosecu-

tion, to have set it (brlh, by a separate arti-

cle, as a distinct, substantive offence ; and

in that case, it would, most certainly, have

been deserving tlie most serious attention.

It is perfectly apparent, however, not only

from the manner in which this subject of

the " interlineation" is treated in the artiele,

but from the whole tenor, also, of the facts

and circumstances in relation to it which

liave been disclosed to th.e view of this Hon.
Court, and had without doubt been previous-

ly considered, with due deliberation, by the

learned Managers, that they did not intend

to lay much stress upon it ; that it was.not

regarded by them as affordingj of itseif, any

distinct grounds of aceusistion, or as being,

in fact, of such a nature as to deserve any
other,4or more serious notice, than precisely

that which is bestowed upon it by the im-
peachment.

It must, undoubtedly, have been well un-
derstood by the learned Managers, that the

paper which is said to have been interlined

by the Respondent, could not by possibility,

at the time when this operation is supposed
to have been performed upon it, be con-
strued, upon any legal principle, to have
been such a judicial record, as that its rasure

or falsification would amount to the offence

in question. The court of probate, where-

at this offensive transaction is supposed to

have occurred, was yet in session ; the pa-

per alluded to, like all others appertaining

to the business of that court, was still in the

possession and under the entire controul and
direcLion of the judge, and it was therefore,

most unquestionably, cnmpeteut for him, at

this period, to alter, amend or qualify any of

his judicial acts respecting it, according to

the dictates of his own judgment and discre-

tion. It se€ms that the document in ques-

tion contained the statement of a certain

guardianship account, which a short time

previously, but at the same session of the

probate court, had been passed and allowed

by the judge. An item of expense was
subsequently incurred by the guardian,

which, in the opinion of the judge, was hon-
estly and fairly entitled to allowance in this

account. Under such circumstances I sub-

mit. Sir, with the utmost confidence, that it

would have been an act of manifest injustice

in the judge, had he, at any time before the

termination of this court, and before his pro-

ceedings had passed over to the hands of his

register, and actually become thereby a mat-

ter of public record, refused to open this ac-

count for the purpose of inserting therein, as

was done, the item alluded to. The Hon.
Managers are themselves deeply versed in

the principles of the law ; the customary
practice and usages of all our courts, in re-

lation to cases (!t the kind here alluded to,

must be also, as I well know, quite familiar

t|) their recollection. I am sure, therefore,

they will have the candor to admit, that it is

the every day's piactice of those courts, to

take much grei«er license with (heir own
proceadings, in the way of modification or

amendment, at any time during the contin-

uance of tlie s;ime term, than that which

was taken by the Respondent, and is imput-

ed to him as a high crime and misdemean-
or, as an indication of gross bribery and

fraud, upon the present occasion. The truth

is, Sir, and this familiar principle is, to say

the least, quite as well understood by each

of the learned Managers, as it is by either

of the counsel for this Respondent, that ev-

ery act of the judge is to be considered a-s
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being merely " in paper',' ; in legal contem-

plation, as partaking, in no respect, of »lie

nature of a public judicial record, until the

•actual adjournment of tlie term, when, as

was intimated in a former part of my re-

marks, the functions of the judge shall have

ended, and those of the recording officer

have commenced. Thus much as to this

matter of the interlineation ; which con-

cludes in fact all wiiich I had intended to

say upon the merits of the whole transaction,

which is the subject of all tlie charges in this

twglfth article of the impeachment. And,

Sir, I cannot but indulge a humble hope,

that notwithstanding the inflamed, envenom-
ed appearance which is given to every part

of this transaction, fey the manner in which

it is represented in the article, it will yet be

found, upon reference to the proofs which

are before the com-t, and to the explanations

and arguments which have been stated, that

it was, after all, in truth and in fact, entire-

ly harmless and inoffensive. I do not hesi-

tate to declare, and this with the utmost sin-

cerity, that to my own mind it has seemed,

upon much reflection and examination, as

presenting less the aspect of a crime, than

any thing else which has been imputed to

the Respondent through the whole course of

this prosecution.

I caianot consent, Mr. President, notwith-

standing the lateness of the hour, and the

great length of time which has been employ-

ed in the consideration of this principal

branch of the impeachment, entirely to take

leave of it, without at least a cursory allusion

to some of the observations which fell from

an Hon. Manager in the course of his argu-

ment upon the article in question. I refer

to the learned gentleman who was the se-

cond that addressed you in behalf of the pro-

secution, and whose argument upon the par-

ticular subject here alluded to was much
more minute and elaborate than that of ei-

ther of his Hon. associates. From the whole

scope and tenor of his remarks upon this

part of the case, it was manifest that it had

been the subject of his most particular at-

tention ; that he had considered it in fact

the very bulwark of the prosecution ; and
that if the complaint against the Respondent
could not here be maintained, it must ne-

cessarily give way at every oth.er point.

Such, I think, are the inferences which

were fairly deducible fiom the observations

of this gentlemaai ;—yet we find, that after

having sifted the whole subject to the very

bottom ; after having canvassed, at very

great length, and most certainly with an un-

common display of learning and ability, e-

very fact and circumstance, and every legal

principle which was deemed in any degree

applicable to the question, he was brought

at last, by the very force of his own rea-

soning, to the oenfession, that although some

19

great offence had indeed been comj^itted
yet " it was not in his power to give to it a
legal definition or a name."
That it was not bribery, nor extortion, nor

either of those nameable offences whose
character and attributes are described to us
in the criminal code, seomeii, if I mistake
not, to have been distinctly admitted in the
argument.

It was, nevertheless, a certain something
in the character and conduct of the judge,
which, in the opinion of the learned Mana-
ger,^ seemed to call loudly and imperiously
for impeachment.) impeachment !

!

Gracious heaven ! and shall it then be
said, that in this favored land, wher^ as we
had hitherto been taught to believe, there
was something like perfection in the system
of juridical polity, a citizen may rightfully

be condemned without ever being- told the
Tiffme, or without the power of comprehend-
ing the nature of the ofi'ence whereof he waj
accused ? Shall it e^er be said, that under
the blessed constitution of Massachusetts,
which, with a kind of parental solicitude,

seems to have^watclied over the rights of the
subject, and, in providing for their security,

to have interposed a thousand checks and
guards against arbitrary power, ii is never-'

fheless possible, that by the au^Iiority of one
high Court of Judicature in the common-
wealth, a public functionary may be hurled
from his station ; may be convicted, de-
graded, disfranchised, upon the ground of
some supposed delinquency, of which neither
his pi-osecutor, nor (as may be well said also)

his judges were capable of giving a legal in-

terpretation ? Most confidently I trust not.

God forbid, that the event of this trial

should give countenance to any such para-
dox.

But, Sir, there were a few other observa-

tions, of a similar tendency with tiiose al-

ready alluded to, that fell from the Hon.
Manager to whom I have referred, and which
must not be suffered to pass by entirely un-
noticed.

In reference to this same twelfth article of
the impeachment ;—" We stand here (said

he) on no statute, on no particular law of the
commonwealth ; there is none for such a
case.—We stand here upon the broad prin-

ciples of the common law, of conmion justice.

Such conduct in a public magistrate, as is

described in this article, ancThas been proved
before the court, is disgraceful, ami.contrary

to the usages of all civilized Rations." A-
gain, says he, " we have shown the conduct
of the Respondent upon this occasion to

have been grossly improper and mischievous

in its tendency ; this is quite enough ; he
has rendered himself unworthy of office, and
therefore ought to be impeached a«d remov-

ed."
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Such, Sir, was tmdoubtedly llie substance
of the remarks ; and, as I have tlicm upon
my minutes, such appear to have been the

ery words of tiiis Hon. Gentleman; and I

should like exceedingly to see what, in legal

contemplation, would be the aspect of all

this, if it were embodied in the form of an
indictment ; if it were plainly, and substan-

tially, and formally set forth, according to

the constitutional requirement, and thus pre-
sented for trial to either of our inferior

courts of judicature.

Suppose, by way of further illustration, it

should be the pleasure of this Hon. body, for

upon the present occasion it is acting in

the capacity of both judge and jury, to re-

turn, in the manner of a special verdict,

that in the course of the transaction here
alluded to the Respondent had been guilty,

not indeed of the violation of any '* statute

or particular law" of the commonwealth, nor
of the crime of bribery or extortion, nor of
any other of tiiose different species of of-

fences which I have formerly had occasion to

mention, a.s falling under the general de-
scription of " maladministration in office ;"

but that his conduct as a judge had never-
theless been *' mischievous in its tendency ;"

that he had offended against the " broad
principles of the conmion law, and com-
mon justice, and the usages of civilized na-
tions, and thereby had rendered himself un-
U'orthy of the honorable btation which he
now holds."

Suppose, Sir, upon a general statement of
this kiod, the case were submitted, as it well
might be, under the constitutional provision,

for the consideration of the Supreme Judi-
cial Court of the State, I desire to know
what judgment would probably be pronoun-
ced ui)on it; more especially, whether it

could be considered as amounting to a
" crime or misdemeanor in office," accord-
ing to the legal acceptation of those terms,
and therefore as being the proper subject of
an imiieachment ?

Such as is liert last supposed is, as I con-
tend no other than the precise question,
\*hich is now to be decided by this Hon.
Court, and I must be permitted, therefore, lo
say that the arguments of theleained Mana-
ger which have been alluded to, so far as
they may have been intended to apply to
this question, were much too vague and in-
definite to have an influence upon it.

It is indeed much to be lamented, that,
upon I he present solemn occasion, in the
trial of a cause so deeply affecting the honor,
the proijeriy, and I may add, the very civil
existence of a respectable fellow citizen,
any Hon. Gentleuian, conceriaed in its

diicussion, siioiiM liave taken an opportunity
to indnljf, in any I'aiiciful speculations, any
flights of rhetoric, or affecting appeals, hav-

ing no visible relation te the law «r the facTt

of the cas^.

Considering that several weeks, and even
months, were allowed to the learned coun-
sellor for study and preparation for the ma-
nagement of the present prosecution, it

would certainly have been more consistent
wiih his usual habits of accuracy, and the
high reputation which he sustains for talents

and legal erudition, if, instead of talking in

general terms about the " broad principles

of the common law," or.descanting upon the
subject of " deeds without a name," he had
condescended to present to us his views as

to the constitutional law of impeachment in

this commonwealth ; -and attempted at least

to point out the specific offence, that was
supposed to have been committed by the
Respondent, in violation of that law. It

must however be confessed, that it was ob-

viously owing much more to an inherent

defect in the cause, than to any culpable o-

mission ofits Manager, that he did not choose
to descend to the consideration of any such
particulars. With regard to that portion of
the complaint, which is here alluded to, it

is most manifest that, in his view ofits mer-
its, there could have been no possible alterna-

tive, but a formal abandonment, or an at-

tempt to sustain it upon the loose and gene-
ral grounds Avhich were assumed.
And here I would take occasion to re-

mark, that nothing could be desired more fa-

vorable to the cause of our client, than tht

inference which is plainly deducible from
the circumstance last mentioned ;—nothing
which could serve to show, more clearly

and conclusively, that he has committed no
offence which can properly be made the sub-

ject of impeaehinent, than that the delin-

quency which is charged upon him, is nev-
ertheless of so doubtful and ambiguous a
character, as that one of the ablest and
soundest lawyers of the Commonwealth, be-

ing also one of the piincipal conductors of

this prosecution, has, openly, confessed him-
self at a loss to give to it a legal, and tech-

nical denomination.
But, Sir, there is yet an additional subject

of cc>n)plaint which is set forth, among oth-

er things, with a degree of imposing formal-

ity in the impeachment, and which appears

to have been relied upon, as matter of seri-

ous accusation. It is stated that on several

occasions, even in relation to matters which
were then pending before him as a judge of

probate, the Respondent did presume to

give advice to parties, as to the form and
manner of presenting accounts, drawing up
petitions, and such like formalities ; and
that professmg in such cases to act in his

capacity of an attorney at law, he did even
go the length, in some instances, of officiat-

ing himself as a scrivener, in drawing \\f

formal papers of tliis description, receiving,
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mt all times, a small compensation for these

services. In point of fact, we do not deny
that the statement of clicmnstances, so far as

respects this ground of complaint, is substan-

tially correct ; but we do deny, most strenu-

ously and confidently, that any thing can be

inferred from such acts, bearing the least af-

finit)* to crime. On the other hand, we do
insist tliat it is not only the privilege, but in

some sort, a moral duty of the judg9 of pro-

J

bate, on certain occasions, to perform servi-

ces of the kind here alluded to, for the pur-

pose of facilitating the dispatch of business,

and of relieving parties from the delays and
perplexities in which they must, otherwise,

necessarily be involved. I do not pretend

to say. Sir, that it would be decorous and
proper, or even justifiable, upon strict legal

principles, if a judge of any of our common
law courts were to descend from his bench,
in order to engage in the performance, wheth-
er with or without compensation, of any
ministerial office of the description here ad-
verted to. There is however, as we all well

know, something peculiar in the nature of
thejurisdiction and the powers and duties

of the probate judge. His court is in a

great measure, sui generis; and governed
hy rules and forms widely differing from
those of our other judicatoijes. It will not

I presume be denied, that except in so far as

it may, from time lotime, have been modi-
fied by particular acts of our Legislature,

the whole character of this court must bej

considered as remaining, to this day, precise-

1

ly what it was at its introduction by the char-
ter of William and Mary.

In its whole character and attributes, it

is, then, no other than that branch of the ec-

clesiastical courts of Great Britain, which
j

is denominated the prerogative court; and
whose judge as to every thing else but his

subservience, in some measure, to an arch-

1

bishop under whom he holds his commission, f

may be regarded as the original, whereof!
the probate judge of Massachusetts is the
very image and transcript.

[

In considering the naiure and circuir^tan-

ees of our own court of probate, we have
eonsequently, as I think, abundant authority

to adopt in this country, as in England, the
Tery obvious and familiar distinction which
prevails, between the amicable and conten-
tious side of its jmisdictioa ; in other words,
between that department of this court which
is principally concerned in mere formal mat-
ters ;

—"in doing what no one opposes";
and that v hich is employed in the examina-
tion of litigated questions whicli must neces-
sarily call for the exercise of his judicial

functions.

The business of the former, we say, is

merely ministerial, and that the latter de-
partment only, is to be considered as com-
prising every thing which properly belongs

i« the offiv^ of the judge.

With regard to the kind of business not

immediately within the sphere of his offi-

cial duties, but which may nevertheless be

performed with impunity, by a judge of pro-

bate, for the furtherance of any matter re-

maining to be arranged, on the amicable
side of his court, there is, as I think, no dif-

ficulty in ascertaining the true line of legal

distinction. In respect to any matter in con-
troversy before him, and upon wnich it may
become his duty to pronounce a judicial

opinion, it results, of course, that he cannot
lawfully be of counsel for either of the con-
tending parties ; or by any other means,
voluntarily place himself in a relation to

either, which would be likely lo produce even
the slightest influence upon his mind in the

decision of the cause.

Such, I conceive to be the great princi-

ple of the law in relation to the whole of
this subject ; and the reason of the rule

seems to be quite as obvious as the rule it-

self. It is neither more nor less than this,

that in the discharge of every official duty,

the judge must be imj)artial, upright, just ; as

far as the lot of humanity may permit, ex-
empt from all prejudices and prepossession,

and in a situation at all times, to do equal
and exact justice between man and man.
So long, then, as a judge of probate, or any
other judicial officer, shall strictly keep him-
self within the compass of this principle, I

know not, for my own part, of any fair and
honorable occupation, in which he may not
be engaged, without incurring the penalties

of bribery, or of any other offence against
' the e5.tablished law of the land.

If a judge of probate, condescending for a
time to waive the dignity of his station,

shall consent to give advice, or to afford

any other assistance, as to some mere mat-
ter of form, in a proceeding on the amica-
ble side of his jurisdiction, I contend that

this is no offence, in the sight of God oc
man. Being an attorney at law, as well as

judge, and liierefore conversant with all the

customary forms of process in such cases, if

he will condescend, even in his own court, to

assume the humble employment of the

scrivener ; if he will voluntarily take upon
himself the labor and drudgery of revising,

and drawing up anew, any imperfect account
whicii has been presented to him by an ex-

ecutor, administrator, or 'guardian, and re-

quire but a just and reasonable recompence
for such service ; all this, I insist, so long as

his feelings or opinions, as a judge, are not

in danger of being, in any manner, affected

by the operat,ion, is entirely harmless in its

tendency, and may therefore, be done with

perfect impunity. Tlie same, precisely, n)ay

be said, as to the drawing up of petitions

for license to sell real estate of testators or

intestates, for apportionment of widow's

dower, and various other acts of a similar

nature that might be enumerated, wh.jch h»-
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ing done with the consent of all the parties

in interest, aie entirely innocent, because

they cart have no possible influence upon any
judicial decision.

In the absence of any particular law or

statute of the Commonwealth prohibiting the

judge of probate from practices of this kind,

for it has, as I think, been clearly demon-
strated by my learned associate, that the re-

cent statute whicii has been referred to does
not even approach the case, I will venture

to challenge the Hon. Managers to state a

single ground of authority, any one princi-

ple of law or common sense, tending to show
that any act, of the kind whieh has been
mentioned, may be construed a crime.—If

then it be lawful for the judge to perform
such services, it would seem to follow, as a

consequence, that it cannot be unlawful to

demand and receive for them a reasonable

recompence. The compensation in such

case, surely, cannot be regarded in the light

of " an undue reward" ; and it partakes n»t

of the nature of a bribe, because it was not

taken " for doing his office."

There is then, most manifestly, nothing in

the cases here supposed bearing the slight-

est simiUtude to the crime of bribery, or ex-

tortion
;
yet it must be one or other of these

offences, which is intended by the impeach-
ment, or^there is nothing alleged, to whieh,

by the law of this land, the Defendant is

bound to make answer.

But, Sir, it is not enough upon this occa-

sion, especially in relation to that particular

part of the cause which I have just been

considering, that we merely vindicate our

client from the imputation of crime. The
counsel for the Respondent feel themselves

fully warranted by all the circumstances of

the case, in goit>g much beyond this. In

their view, the conduct of their client in the

several iifstances here alluded to, was not

only such as must be deemed excusable in

the judge, but highly creditable to his feel-

ings and character as a man ;—that the

various ministerial services and acts, which

lie is said to have performed, on certain oc-

casions, and which are now brought forward

as the evidence of his corruption, were, in

truth, not only harmless and inoffensive, but

ought in fact to be regarded by this Hon.
Court, as ihey most unquestionably were by

the parties interested, as so many proofs of

a kind and obliging disposition to accommo-
date his fellow citizens.

Here I would ai>peal to the recollection

of every one who had occasion, at any time

of his life, to perform the duties of executor

or administrator, and to go through with the

various legal formalities which are required

in the fulfilment of such a trust, if he did

never take the liberty, in regard to those

forms, of askii]g and receiving advice and
instructions from the judge, without imagin-

ing that in doing this he had committed a
crime ?

Yet, according to the doctrines which hav«
been advanced, this is nothing short of tam-
pering with a judge ; and is quite sufficient

to involve both the parties concerned in ih«

guilt of bribery.

Were it necessary, I mightj proceed tq

multiply examples almost without number,
which would tend still further to illustrate

the tremendous consequences that must en-
sue from the adoption of the principle, in

relation to this subject, which has been urg-

ed in argument before this Court.

The truth is, Sir, that the little acts of ac-

commodation to parties, having business at

the probate office, which are now imputed
to the Respondent as a great offence, are in

reality, when fairly and properly and legally

considered, not only entirely faultless, but

they have become in fact, by long usage and
custom, a sort of facility which is always ex-
pected from the judge, and is in some meas-
ure indispeasable to the avoidance of delays

and expenses which would, otherwise, be-

come a heavy grievance to the individual.

We have indeed, for so long a time been
accustomed to these facilities at the probate

office, that it is not, in my opinion, too strong

a statement of the case, to say, that were
they now to be interdictedj we should hear a

general murmur of complaint throughout
every county in the Commonwealth.
Let the principle be once established,

which seems to be assumed by the impeach-
ment, that a judge of probate may not, with

impunity, presume to give an intimation, in

the way of advice or direction, even as to

the mere form of proceeding in any matter
which is pending in his court ; that in rela-

tion to any business coming within the sphere

of hisjurisdiction, he can lawfully perform no
act, in court, or out of court, except such as

may have been particularly provided for by
some express law of the Commonwealth, I

would beg this Hon. Court to consider for

a moment, what consequences would be like-

ly to result from such a reformation in this

branch of our juridical system. It cannot

be doubted that the judge, if he should con-

sent to continue at all in office Under a lim-

itation of this kind, would of course take

special care, notwithstanding all former

usages, to accommodate his deportment, irj

all respects, to the very letter of the law.

For the future, we should indeed see in him
the image of a man in authority, but nothing

besides. Enshrined in all the majesty of

office, we should behold him, in his station

erect as a statue, and cold as the very mar^
ble of which it is composed.

To the numerous inquiries of the multi-

tude of suitors in attendance at his court,

the discreet answer would, of course, be yea

yea, and nay, nay; for, with the terrors of
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ihe new law impending over his head, he
might very reasonably infer, that, whatsoever

should be said, more than this, might be

construed against him as " coming of evil."

Should any doubt, or difficulty arise as to

the mere manner of stating an account, re-

turning an inventory, or relative to any oth-

er formality requiieri by law, of any execu-

tor or administrator, in the discharge of his

duty, he must take special cave not to affront

the feelings or dignity of the judge by an ap-

peal to him for4he solution of the question.

It is. indeed, within the province of the judge

to decide the point which has arisen, by a

formal acljudication, but he cannot, regular-

ly, do this, until the question shall have been

presented to him, in due form and order,

and in the shape of a legal issue. No, sure-

ly ; the law of self-defence would be suffi-

cient to deter him from doing this. The be-

wildered party is, therefore, instructed to

take counsel. The village awyer must be

consulted and feed ; anoth r day must be
wasted ; and all this, to oh iate an impedi-
ment, which a single hint from the judge, if

he could have ventured but at the peril of

impeachment to give it, wxild have been
sufficient, iu an instant, to remove.

But tkere is one, among the tluong in at-

tendance at his court, who, more than any
other, is anxious to obtain an audience

;

her name is widow, and to her belongs the
care of those little effects that were a hus-

band's, whom she has recently followed to

the grave. The little pittance is now in the

custody of law, and is needed as the only

means of giving daily bread to an orphan
group who look to her for protection and sus-

tenance. From a distant part of the county
she has come; and would, if she knew the

precise manner in which the object might be
attained, very gladly administer upon these

small effects. She is, however, by no means
versed in intricacies, and knows no forms of
the probate law. Upon the advice of neigh-
bours, unskilled almost as herself, she has
done no more, by way of preparation for her
visit to the court, than merely to bring before
the judge the two neighbours and friends

who had consented to become responsible as

sureties on her bond. As to all other re-

quirements of petition for administration,
warrant of appraisement, order of notice,

and such like formalities, she knows not even
the names of these proceedings, any more
than though they were stated to her in some
foreign laBgiiage. Still she is not only
ready, but in truth, anxious, to tell her art-

less story, and to make the statement of her
pretensions. I?ut here an unexpected ob-
stacle stands opposed to her progress. The
judge cannot even lend an ear to this

recital of her case. It is inconsistent witii

the regular course of business in his court,

to proceed, upon the mere verbal representa-

tions of a party. In this, as in all cases

of like description which may come before

him, it is not less his duty, than it is his un-

questionable right, to require some written

statement presenting the grounds of applica-

tion ; and although a widowed, and unpro-

tected female may happen to be the suitor,

he does not feel himself justified in dispens-

ing with an established rule. Upon the

very table which stands before him he has

indeed abundance of formulEC, which have
been drawn up by himself with care, and
are suitable, not only to this, but to every

other process which is incident to the busi-

ness of an administration ; and he could, in

an instant^ relieve the perplexity of this ap-

plicant, by furnishing gratuitously, or at a
stated and very reasonable price, every thing

which is necessary to the accomplishment of

her abject.

But, alas ! the new doctrine of impeach-
ment interferes. Were the judge to furnish

the papers alluded to ; much more, were he
to receive the reasonable price which would
be thankfully paid for them, it might be con-
strued, by implication at least, that he had
" become of counsel" ; had " given advice,"

in a cause which was pending before him.
It would be bribery, or some other crime,

which might expose him to the malevo-
lence of a busy prosecutor, and the proba-

ble forfeiture not only of his office, but of
his privileges as a citizen of the Common-
wealth. There is theU) no other alternative

—here also the miserable sufferer must be
told to consult her lawyer ; and is thus com-
pelled either to incur an expense which her
poverty can scarcely endure, or return, as

she came, disconsolate, and perplexed in the

extreme.
Be assured. Sir, that the cases here sup-

posed are very far, indeed, from being
merely ideal. They are in truth the repre

:

sentation, and but a very faint, and imper-
fect one too, of scenes in real life, which
would not fail to become of every day's oc-
currence, at the probate office, should it

be the pleasure of this Hon. Court to sanc-

tion, by its decision, the principles whick
have been advanced in support of the pres-

ent prosecution.—Let it, once, be understood
that the conduct of a judge of probate must
be made in every respect, conformable with

the rigid rules which would now be prescrib-

ed to him, by the Hon. Managers ; that he
can lawfully do no act for the accommoda-
tion of a party having business before hTm,-

except such as is specially provided for, by
some positive law of the Commonwealth, o^

necessarily required of him in the regular

performance of some official duty, and it is

sasy to foresee that it must be productive of
such embarrassments and discomfiture to

partiesj as would be found in experience ab-

solutely intolerable.—Such regulations at the
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probate office as those here alluded to, how-
ever they may have been sanctioned by your
decision, woidd not, I am persuaded be long

endured by the community;—And Sir,!
will venture to predict, that after the func-

tions of this Hon. Body shall have ceased, as

a Court of Impeachment, and it shall have
resumed its primitive character of an assem-
bly of legislators, not a session will elapse

before you will have occasion to listen, in

that capacity, to much stronger, and nrwre

forcible appeals for the abolition of the new
rule, than any which has yet been made to

you by the learned Managers in favor of its

adoption. Thus much as to that class of

cases in tl)is inipeachment wherein the Ites-

pondent is accused of having corruptly al-

lowed himself to be retained as the attorney

and adviser of parties in relation to business

then pending in his court.

There is now remaining one other topic

of complaint against him, upon which I beg
leave to bestow a few remarks, and I

shall then have done with this elaborate, and,

as I fear, tedious and uninteresting discus-

sion.

It is, we find, even alleged against the

Respondent as a crime, rather as one would
think for the purpose of exhibiting, in one
full array, every anecdote in the last sixteen

years of his life bearing the semblance of an
impropriety, and tliereby of swelling the

nominal amount of his delinquencies, than
upon the expectation which any intelligent,

reasonable man could have entertained, of

obtaining a conviction, in a solemn trial by
impeachment, upon any such ground ; that

he did presume, on divers occasions, in hi.s

capacity of a counsellor at law, to give ad-

vice and other professional aid, to certain ex-

ecutors, administrators and guardians in re-

lation to business, in some measure, con-

nected with their respective agencies, as

such ; it not being alleged however, in eith-

er of the charges of this description, that

the business in question was then pending, or

ever likely tp come before him as a Judge,

or in any other way connected with any of-

ficial duty.—Such is the nature of this

charge ; and this it will be perceived, on ref-

erence to the impeachment, is the gravamen,
of five distinct articles, and notwithstanding

the diversity of transactions to which they,

respectively, have reference, it is very clear

that all these articles must stand or fall to-

gether on one and i\ye same principle ; with

respect to this particular branch of the com-
plaint, one would think it were quite suffi-

cient for all our purposes, that there has

been, manifestly, a total failure on the part

of tlio learned Manajjers, to show us the

least semblance of any law, upon whose au-
thority, the facts and circumstances, as they

are set (bith in either of these articles may,
ky possibility, be construed as amounting tu

a crime. Even " the broad principles of
the common law, and common justice,"

which were so much relied upon in another
case by a learned Manager, seem not, here,

to have an application ; lor it will not, I trust,

be pretended that it ever was learned from
any book, case, or authority, that before any
human tribunal, an act of the individualmay
be construed and punished as an offence,

which is not only not prohibited, but by
strong implication at least sanctioned and
even encouraged by the laws of that society

of which he is a member.
It has indeed been attempted to give some

little color of support to this article of accu-
sation, by bringing to bear upon it the pro-
visions and penalties of the late statute

of the Commonwealth, which I have already-

had occasion, slightly, to advert to, prohibit-

ing judges of probate from being of counsel
for parties in certain cases, and under cer-

tain circumstances therein particularly stat-

ed ,• but I will venture here to assert, that,

upon the argument of my learned colleague,

it was shown to actual demonstration, that

neither the letter nor the spirit of that law
could be considered as having the slightest

application to the cases in question. I will

then even take it for granted, that the laws
of Massachusetts are entirely silent upon
this subject. What then. Sir, permit me to

inquire, is the state of the case, and , the

question which is presented to you ? To me
it seems to be simply this; whether, in the

absence of all legal prohibition and restraint,

there is, nevertheless, perceived in the con-

duct of this Respondent, in the course of the

several transactions here alluded to, such

unquestionable indications of moral turpi-

tude, of such a deep, and shameless dejoravi-

ty of disposition as to present a case of go

gross a character as would justify the whole

community in rising up with one accord in

judgment against him, and with or without

the forms of law, in hurling him from of-

fice.

And what after all, from. the facts wliich

are proved in these cases, appears to be the

sum and substance of his offending ? Tru-
ly, Sir, it is no more nor less than this, that

being judge of probate the Respondent did

also continue to be, as Ire was long before

the appointment was conferred upon him, a
practising attorney and counsellor at law, in

the county of Middlesex ;—for I hold it to

be indisputable, that if the affording of pro-

fessional advice and assistance to adminis-

trators and others, under the circumstances

which are stated in the impeachment, is to

be regarded as a crime, so likewise, and in

the same degree, would it be an offence to

render similar services to any other denom-
ination of clients.

If, then, it be a fault in a Judge of Pro-

bate, or of any other of oar infsrior ttibun'
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a's, that he continues also to be a practiser

of the law, I must beg leave to say, that it is

most surely the fault, not of tbe individual,

but of the laws and institutions of the very

government, from which he has received his

appointment. In support of this suggestion,

it will I trust be quite sufficient for me to re-

mind this Hon. Court, that very nearly the

one half of all the individuals, who at this

moment are incumbents of this same office

of Judge of Piobale, are also attornies and
counsellors, and engaged in the full practice

of the law. It is not less true that such was
well known to be their condition, at the

time of their appointment, and that all the

honors and emoluments o' tlie office, which
was about to be conferred upon them, would
hardly have been sufficient to induce a form-

al abandonment of all their former occupa-

tion. How then shall it be said, that even
the government of the Commonwealth has
not, itself, by such a course of procedure,

given Its direct sanction to those very prac-

tices which are made, on this occasion, the

subject of so grievous a complaint. Here,
Sir, I must beg leave fo enter my protest a-

gainst all those nice and hairbreadth distinct-

ions, by which it is attempted, in behalf of

the prosecution, to discriminate between
those particular cases, and clients, for which
and for whom the judge may be permitted
to perform his ordinary functions of a coun-
sellor, and those which it is his duty to avoid,

under the pains and penalties of impeach-
ment. There is indeed a genuine legitimate

distinction of cases, wherein he may or may
not, with impunity, be retained or give ad-
vice as counsel, as has heretofore been stat-

ed ; and that distinction is simply this, no
more, that he cannot lawfully be of counsel
as to " any matter which is pending or like-

ly to come before him for adjudication." In
other words, he must not voluntarily engage
in any business which may tend to " influ-

ence his behaviour in office," or lead him to

the prejudgment of any case.

I wil! venture to say, that all other discri-

,minalion in these cases is wholly unfounded
in any legal principle, and altogether un-
meaning and preposterous.

But, Sir, after all that has been said, I

will here have the candor to confess, that

although most assuredly there now is not,

yet it is not less certain there ought to be,

some law of the Commonwealth prohibiting

the Judges of Probate, and every other ju-

dicial officer, of whatever grade or station,

from being engaged also in the common and
ordinary duties of a practising attorney or

counsellor at law. The whole science of the

law is in truth but one connected system

;

and it is, therefore, but reasonable to suppose
that any individual in the community, how-
ever distinguised for his intelligence or in-

tegrity, being at th« same time a judicial of-

fficer, and engaged also in full practice as a
counsellor, must necessarily be in danger,
while under the influence of his retainers,

of imbibing prejudices and prepossessions in

favor of tile particular cases that he may
happen to have espoused in the course of his

professional business, which he would not
find it easy entirely to dismiss from his mind,
as it would certainly be his duty to do. when
called to sit in judgment upon similar cases,

in the course of his public duties.

This consideration is too obvious to have
been overlooked by ihe Legislature of this

Commonwealth ; and it cannot therefore be
doubted, that it is to the influence of those
rigid principles of economy, which lie at

the foundation of all our civil institutions,

and have been most especially regarded in

measuring out the wages of all our public
functionaries, that tht manifold defects in

our systen), not only with regard to our
'

Judges of Probate, but all our other judicial

officers, is principally, if not entirely, to be
attributed. The executive department of
our government, in whom is invested the dis-

cretionary power of making all appointments
to office, has, without doubt, in the exercise
of this power, from time to time, been influ-

enced also by similar considerations. It was
with this department unquestionably a mat-
ter rather of necessity than of choice, that

so large a proportion as that which has al-

ready been stated of our Probate Judges
have been selected from among the most
busy practising lawyers in our Common-
wealth.

The truth is, that none but a lawyer, and
a very sound one too, can be deemed fit for

such an office, and yet, not less true is it, that

none but some tyro, some mere scavenger
of the profession would consent to accept it,

without being permitted to go on at the.same
time, with his ordinary professional piusuits.

It is at best, as we all know, an office of more
labor and drudgery, than of honor or profit

;

and though it might be acceptable to some
as a mere succedaneura to other, and more
profitable employment, I will venture to say
that there is not a respectable member of the

bar, unless it wet-e for the mere gratificatioa

of devoting his time and labor to the public

service, who vrould be inclined to enter upon
the duties of such a station, as being his only
legitimate oceupation. It is owing then, I

repeat, to a most manifest imperfection of
the system, and not to any thing questionable

in the character or disposition of the indivi-

dual, that all our Judges of Probate, who ar«
also practising lawyers, and the Respondent
among the number, have sometimes presum-
ed to mingle their official and professional

employments together in any manner that

might be deemed consistent with the exist-

ing laws of the Commonwealth.
I am aware. Sir, that all ibis in very many
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points of view, in which the subject might be

contemplated, is in a high degree objection-

able ; but it remains for the legislative de-

partment, and not for this court of impeach-
ment, to apply the remedy.

Instea.d of leaving so useful and important

a public officer as the Judge of Probate to

wring his pittance from the petty items of

your fee bill, which is scarcely sufficient to

afford, for all his public services, the com-
mon \fages of a drayman, let him at once be
provided for by a fair and honorable salary—let his compensation be, in some measure,
proportionate to his usefulness, and to the

dignity of his station as a public servant ; and
be assured, we shall hear no more of any
of those practices, which, however innocent

and inoffensive, in every legal point of view,

are nevertheless the principal ^subject of the

present complaint.

Here, Mr. President, I am happy in hav-
ing an opportunity of expressing my most
cordial acquiescence in every sentiment
which has been advanced by the Hon. Man-
agers, as to the importance of preserving, at

all events, and under the heaviest sanctions

of the law, an unsullied purity m all our ju-

dicial tiibunals It is this, after all, which,

more than any thing and every thing besides,

is essential to the piomotion of all the great

purposes which are contemplated in the for-

mation of every legitimate government.

—

So far, then, as relates to every thing which
is connected with the performance of any
official duty, I would thereff.re, if it were
possible, thai the mind of the civil reagis-

trate, should be kept, on ail occasions, free

as the very air he breathes, pure ?.s the hght
of heaven ; I would indeed, if if were possi-

ble, that our judgment seats might be ele-

vated to an height, infinitely beyond the

reach of any thing which is sordid and sel-

fish here below, so that the dispensing of
justice and judgment upon the earth might
even bear some faint similitude to what it is

at the great fountain of eternal justice, in

the regions above, v/here all is immutable
perfection, and nothing that is defiled can
be permitted tb enter.

Such perfectibility does not, however, fall

to the lot of humanity. Our civil institu-

tions, are, after all, but the mere invention of
man, and must of course, partake of thek

frailty and imbecility, which are incident to

the very nature of their author. We have
nevertheless, the consolation of knowing,
that although, in relation to the judicial, or

any other department of our government, it

may not be hoped to attain to any thing
like perfection in the system, yet, that there

is much within our power, to be performed
in the way of melioration.

It is not, then, for this Hon. Court, by the

infliction of its penalties, but it remains with
the legislative power, by the cerrection 6f a

bad system, to attempt a radical cure of the
mischiefs which are complained of. If it

be the duty of the magistrate to be faithful,

and honest, and impartial, in the discharge
of his public functions, it is not less the du-
ty of the government, whose servant he is,

to place him in a condition, where he may
be exempt from the operation of those caus-
es, at least, which are most likely to pro-
duce in him, a contrary course of behaviour.
To this end, I will take the liberty to say
that nothing more is necessary than to give
to the judicial officer, not only as to the ten-
ure of his office, but as to every thing which
is required of him in the exercise of its du-
ties, an independence which is suitable to
his dignity and his services. As to one par-
ticular branch of the judicial department,
namely, the supreme court of the State, we
find the principle here stated is expressly re-

cognized by the constitution as being so fun-

damental, so founded " in good policy," " so

essential to the security of the rights of the

people," that the framers of that instrument,

were unwilling to leave its adoption or re-

jection to the mere discretion, to any of the

uncertainties of a fluctuating legislation.

Accordingly, Sir, it will be found, on recur-

ring to an article in our bill of rights, that in

respect to that branch of the judiciary which
has been alluded to, the principle of " an
honorable salary," as well as a substantial

tenure, as being necessary appurtenances
to the office of the judge, is expressly laid

down, as having the force of an axiom in

our political economy.
Such then we find to have been consider-

ed, at the adoption of the constitution, an un-
questionable principle, as well of policy, as of
justice, in relation to one set of our judicial

ofificers ; and I confess I know not upon
what reasonable ground it could be pretended
that it is not equally applicable to the condi-

tion of the Judges of our Common Pleas,

the Judges of Probate, and all other civil

officers, whether judicial or executive, whose
duties are of such a nature, as that the whole
of their time and their undivided attention,

might very usefully be ^employed in the

public service.

It is, at any rate, most certain, that tmtil

some liberal arrangement of this kind shall

be adopted ; until the judge of probate and
other civil officers shall, in this way, be re-

lieved (*rom the necessity of resorting to va-

rious other employments, in order to ek©
out their scanty allowance of fees, and thus

to increase the means of a comfortabls sub-

sistence, it can afford no reasonable ground
of complaint, that in every instance, when
about to engage in any business of their

own, they have not deemed it necessary to

stop short in the pursuit ; and to calculate

all the remote chances snd contingencies

which may possibly bring up something io
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Uie course of ihek operations, which might

be cousidereii as iiiterfeiiii^ witii an inip.ii-

tial and correct uisch.rge of some public

duty.

I beg, Mr- President, that it may not be

inferred from any of tiiese remarks, that, ex-

cept in so far as the cliaiiges in liie condition

and circiMTi^ianoes of the Cimmonweahh
iniy reasonably be supposed to have render-

ed it necessary or expedient, I am, by any
means, in favor of breaking in upon that

judicious system of economy, wiiich was
established by our ancestors, i^nd whose sal-

utary influence has so much assisted in the

growth and prosperity of the country. More
especially 1 beseech, that I may not be un-

derstood as standing here the advocate of

any such elian.5e in the judicial, or any oth-

er part of our system, as would bring it to

the siif^ilitude of that which we see in more
ancient governments, where the honour and
convenience of the individual, rather than
the usefulness or public services of the func-

tionarv, seem to be the rule by which the

amount of his official emoluments are reg-

ulated.

No, Sir, we have not here now, and I

trust in God there will not, speedily, be in-

troduced among us, any such noble and ex-

alted personages as peers of the realm, with

their i)rincely revenues, to assist us at the

trial of impeachments ; nor have we arch-

bishops of provinces, nor bishops, nor a tribe

of commissaries, to preside over the con-

cerns of our ecclesiastical courts, and who
ara permitted to carve their emoluments,
«;/ libitum from the millions which are an-

nually committed to their disposal.

Of our courts of common law more es-

pecially it may be said, tliat there is surely

nothing there, which looks like nnnecessary
indulgerice to the officer. The judge of that

court, most certainly, is not one who is per-

mitted to loll at his ease upon the woolsack,

or is rewarded by the annual stipend of

thousands upon thousands, beyond the val-

ue of all the services, which either he, or

any one else in his station, would be able to

render to the public. Very ditTerent indeed

froiti all this is now, and I trust will long con-
tinue to be, the judicial system of this Com-
monwealth.
Of our judges, and indeed of every class

of our public functionaries, it may justly be

said, that the little which they receive from
the public, is sufficiently accounted for, to

say the least, by their unremitted devotion

to its service. So true is this, that I will

venture to affirm, that, with the exception of

that one branch of the judici.il department
which has been alluded to, there is not a sin-

gle office within the gift of ths Common-
wealth, which, on the score of mere emolu-
ment, any tradesmKan in the iitate ivouUl be

willing te accept.

20

I am however aware, Mr. President, that
all this is rather matter of argument to be
urged before a legislative body, in favor of
tl-ie reformation of a system, than circum-
stance in justification or excuse, of a pub-
lic officer who is accused of crimes, before

a court of judicature. In the view which I
have last mentioned, I pray you to be as-

sured, Sir, that none of the observations,

here alluded to, have been offered for the

consideration of this Hon. Court.

In the way of mere apology, or excuse, th»
counsel for the Respondent have nothing to

suggest in his behalf. He has, as we verily

believe, been guilty of no crin)es, and lor

none, therefore, does he feel himself bound
to make atonement. Meagre as has ever

been the reward of his public services, he
has, nevertheless, the satisfaction to believe

that he has fulfilled every duty which could

lawfully be required of him. As to any act,

,

througli the whole course pf his official ca-

reer, he is, therefore, without fear, because

he is conscious of being also entirely with-

out reproach.

Mr. President, I will detain you no longer,

and, I am, indeed, deeply conscious of hav-

ing already detained you much too long, in

the discussion of the cause now on trial.

For the patient attention with which I have
been indulged through the whole course of
my remarks, I v;ould beg leave to express to

you, Sir, and to every member of this Hon.
Court, my most humble and grateful ac-

knowledgments ; and here Sir, I should cer-

tainly take occasion, also, to make many
apologies for having perhaps presumed to

take to myself so large a portion of valua-

ble time in this debate, were it not that there

are circumstances in the case which assure

me that this cannot be necessary.

There are, I perceive, many distinguish-

ed members of this Hon. Body, who, like

myself, have been long, and extensively en-

gaged in professiorfial pursuits. To those

more especially, and to their recollection of

what may have been their own feelings on
occasions like the present, I appeal for my
justification as to every thing which may
have had the appearance of unreasonable

prolixity in the course of my argument.

Their own experience must have suggested

to them, much more forcibly than I could

now describe, what indulgencies are due to

that anxious concern, that feverish solici-

tude which is sometimes felt by the advocate

for the safety of his client, and ie apt to mag-
nify the very mites and atoms of his sub-

ject into circumstances of moment, which

seemed to demand his serious attention.

And truly. Sir, if the solicitude which is

felt by Counsel for the Respondent upon

this occasion may be supposed to have been,

in anv degree, proportionate to the magni-

tude of the trust which is confided to them.
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and to the weiglit of responsibility which

they have assumed, it is impossible, that any

degree of labor and exeition and earnest-

ness in their attempts to fidfil to the utmost

this trust can be deemed to have been inor-

dinate.

In every point of view, in which it is pos-

sible to contemplate the cause now before

you, it most be regarded as a cause of very

great, I miglit almost say of infinite impor-
tance ; not less as it concerns the individual

who is on his trial, than as it may affect in

Its consequences, the character and w^elfare

of the Commonwealth.
As regards the Respondent individually,

it need not be said, for it must be obvious lo

this Hon. Court, that every thing belonging,

to him, which can be of any value in the

estimation of a man of honor and sensibili-

ty, is most directly involved in the issue of

this inquiry.

It is not then, be assured Si'r, the value of
the petty office of which he happens to have
been the incumbent, nor any thing which
belongs to it, about which his mind or his

feelings are engaged upon -the present occa-

sion.

As to this, and all the little honors and
emoluments which may have been derived

from its possession, he now feels, and what-

ever may be the result of the present prose-

cution he will still continue to maintain, (he

proud conviction, of having rendered to the

|iublic, by his labor and his services, an am-
ple equivalent for every distinction which
they were pleased to confer upon him.

The office then, I repeat, is the very last,

and least, of the subjects which now occupy
Jhis attention. But Sir, the civil privileges

of the Respondent are also involved, direct-

ly, in the issue. One of the questions up-

on which you are called to decide, is no oth-

er than this, whether he may continue as ho
is, a citizen of the Commonwenllh ; or by
reason of some crime shall be thrust out
from the community as being no longer wor-
thy of such distinction. 1- know, indeed,

that it is not within the power of this Hon.
Court, xvhatever may be its opinion as to

the deserts of this Respondent, to treat him
as a mere outlaw, or to inflict upon him the

penalty of total disfranchisement. It is, I

know, but of one only of those privileges,

now belonging to him as a citizen, of which
he may lawfully be dispossessed by your de-
aree. But I would nevertheless submit to

any honorable member of this Court, and to

«very one who is alive to any elevated and
honorable sentiment, to consider how much
there is left to the individual, as a member
of this body politic, after having been, ig-

nominiously, shorn of a single immunity
which is common to his fellow citizens, and
which he hasjonpe, been accustomed to en-

py. >
i

I In a government like this, whose proud

I

motto is liberty and equal rights ; where the
citizen is habituated, from his very infancy, to

boast, that whatever may be the accidental
diversities of his condition in other respects,

he may, nevertheless, claim as a birthright,

to stand upon an exact footing of equality
with his very governor, as a citizen of the
Commonwealth—in a government like this

Sir, the loss of any one civil privilege,

whereby the individual is reduced, by a
single hair's breadth, below the common
level of his fellows, must, necessarily,

be regarded, by any man of honor and
sensibility, as being precisely equivalent to
the loss of ail. In the view of such
a man, to be an American citizen, is to be
so, completely, and to all intents and pur-
poses ;

" Whole as the marble, founded as
tiie rock, as broad, and general as the casing
air."

May it not then well be said of this Re-
spondent, that his civil existence is involved
in the decision which may be pronounced m
this cause ?

But even this is not all. Ir is not the loss

of office, nor of civil rights, nor of all the
iionors that once belonged to the magistrate,
which may be the only consequence of a
condemnation.

Beyond, and much above all these
considerations, great and weighty as they
are, the Respondent has also a personal
reputation, which, he humbly hopes may be
deemed, by this Hon. Court, as being of
some value, in estimating the amount of
what he has at stake upon the occasion.
Reputation, Sir, "tbie immortal part of him-
self without which all that remains is bes-
tial ;"— this too is now committed to your dis-

posal, and may be saved or blasted by your
decision.

You may not, indeed, by your sentence,
condeum the culprit to die

;
you condemn

him to live ; to live, a standing monument
of shame and degradation ; a fixed mark to
be pointed at by the slow, and moving finger
of scorn. Sir, were the case my own, I do
not hesitate to declare, that rather than be

"

subjected to consequences like these, rather
than struggle through tlie little remainder
of life, bearing always, in my bosom, the
spirit thus wounded and oppressed, I
sliould hail with delight, all the suflerings
that could await me at the scaffold or the
gibbet.

But, Sir, I will not dwell upon the con-
templation of consequences which might re
suit frum an event, whose occurrence, as I

humbly trust, is quite too improbable to be
the subject, even of a surmise: We have
the consolation to know that the cause of
our client is in the custody of intelligent,

high-minded, atui honorable men, and that it

is next to impossible, that he should sufiar,
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in any manner, injustice at their hands.

Conscious tiiat he lias in nothing oliendecl,

he does not supplicate t'oi- compassion ; he
well knows that the stnbborn integrity of
ihis high tribunal is not to be moved (Voni

its purpose by any such appeal. He asUs,

indeed, for nothing better than stern justice,

and the protection of the law.

Upon tiie law and the facts of his case, it

is (lis confident belief, and such most assur-

edly IS the entire conviction of every mem-
ber of his counsel, that the defence upon
wliich he sunds is absolutely impregnable.

He appears before you, as he trusts, not only
innocent of the crimes which are imputed
to him, but with a character free from re-

proach of any kind. Under such circum-
stances he hopes it may not be deemed pre-

sumptuous to say, that he expects, on this

occasion, something more than a mere es-

cape from condemnation. He e.\pects, in-

deed, not a bare acquittal, but a prompt and
honorable one ; an acquittal, which shall be

attended with no circumstance affording
grounds, hereafter, for the intimation," gwii?)!

prope crimen sine crimuie !" but that he
may be permitted to go from the presence
of tiiisHon. Court, taking with him a char-

acter, which has even been made better and
brighter by the severity of that criticism

wliich has been exercised upan it.

Mr. President, as to e/ery thing belong-

ing to this cause, in which my client has any
etlier concern than such as is common to

every other citizen in the community, I have
now done witii my remarks.

In conclusion I would, however, humbly
beg leave once more to remind tliis Hon.
Court, that much more than all that which
is valuable and dear to a single individual,

is dependent upon its decision in this cause.

Not the reputation and wel fares of the Res-
pondent merely, but the safety and iionor of
the Commonwealth, are, in my hmnble ap-

prehension, seriously and most deeply con-

eerned in the result of your deliberations.

The case is manifestly a leading one, and
yo\: are nov/ about to settle for the first tiine

principles, and to lay down a precedent,

wliich are to become the rule and the guide,

not of this generation only, but of all poster-

ity, in relation to a great and momentous
subject.

It is, in fact, to be determined by tlie de-

_G;sion of this day, wlieiher the tremendous
power of impeachment shall, hereafter, ke

confined to tiie salutary purposes to whicli

it was destined by the constitution ; or

whether in this country, as it once was in

anotiier, it shall be let loose from all re-

straints ; and thus delivered over to the

liands of feiction and intolerance, to be
wielded at their pleasure as an engine of in-

jusitice and oppression.

15^

It is moreover to be recollected that a pro-
ceeding in a high court of impeachment, as
relates to its immediate consequences, in a
public point of view, bears but iittle resem-
blance to an ordinary proceeding before a
tribunal of inferior jurisdiction. A court o|
the latter description may be considered as a
kind of domestic forum, whose proceedings,

however unjust or oppressive, bring down
the complaint and the ignominy, not upon
the whole community, but upon tlie heads
of those only, who are the immediate per-

petrators of the mischief Not so is it, in any
country, with the transactions of a high
court of impeachment. This court is to b&
regarded as partaking, in some degree, of a
political, as well as of a judicial character.

It is situated upon an eminence ; and the

eyes of the whole world are directed to-

wards it. It may be said, indeed, that the

acts of such a court not only stamp ihs

character of the tribunal itself, but of the na-
tion also in whose service it is employed.
Let it then be geneially understood, that

in this enlightened age, and more especial-

ly in this most enlightened community,
boasting as it does of the excellence of all

its institutions, but more particularly of its

purity and wisdom in the administration of
public justice ; let the disastrous event here
occur, that in a high court of impeachment,
a respectable magistrate of the Common-
wealth has been arbitrarily condemned and
disgraced ; and I will venture to pronounce,
(in the words of a distinguished soldier and
scholar upon another and not very dissimilar

occasion) " that it would be a foul indelible

blot upon the first fair pages of the Massa-
chusetts' history ; nor would any series of
rectitude in government, purity in manners,
inflexible faith, nor the whole catalogue of
human virtues, be sufficient to redeem her

character in the estimation of the world."

i^Jr. Blake closed his argument at a quar-

ter before one o'clock, and vyas succeeded

iminediately by Mr. WEBSTER, who spoke
as follows :

—

Mr, President, I agree with the Hon. Man-
agers, in the iniportance which they have at-

tributed to tills proceeding. They have, I

think, not at all overrated that importance,

nor ascribed to the occasion, a solemnity

which does not belong to it. Perhaps, how-
ever, I cfiffer from them, in regard to the

causes which give interest and importance

to this trial, and to the parties likely to bs

most lastingly and deeply affected by its

progress and result. The Respondent has

as deep a stake, no doubt, in tliis trial, as he

can well have in any thing v.hich does not

affect life. Regard for reputation, love of

honorable character, aftev.tion for those who
must suffer with him, if he suffers, and who
will feel your sentence of conviction, if you

should pronounce one, fall on their own
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heads, as it falls on his, cannot but excite, in

his breast, an anxiety, wliicli nolhinj; could

well increase, and nothing bni a conscious-

ness of upriglit intewtion could enable liim

to endure.. Yet, Sir, a few years uid carry

h in far bey md the reach of the consequen-

ces of this trial. Those same years will

bear away, also, in their rapid fliglu, those

who prosec-.ite and those who judge bim. But
the community remains. The commonwealth,
we Irusi, will be perpetual. Siie is yet in her
youtn,asa free and independent Srate, and,

by anal )gy to the life of individuals may be

Slid to be in that period of her existence,

when principles of action are adopted, and
character is formed. TiieHon. Respondent
will not be the principal sufferer, if he should

here fall a victin) to charges of undefined
and undefinable offences, to loose notions of
constitutional law, or novel rulesof evidence

By the nt^cessary retribution of thincs, ihe

rvil of such a course would lail most heavi-

ly on the State whicli should pursue it, by
shaking its character for justice, and impair-

ing its principles of constitutional liberty.

—

This, Sir, is the first interesting and impor-
tant impeachment which has arisen under
the constitution of the Commonweajtli.

—

The decisiitn now to be made cannot but af-

fect subsequent cases. Governments neces-

sarily are moie or less regardful of prece-

dents, on interesting public trials, and as, on

the present occasion, all who act any part

here have naturally considered wlvat has

been done, and what rules and principles

have governed, in similar cases, in other com-
munities, so those who shall come after us

vvi'l look back to this trial. And I most
devoutly hope they niuy be able to regai'd

it, as a safe and useful exani|i|e, fit to in-

struct and guide them in tiieir own duty ; an

example full of wisdon), and of mndeiation
;

a'l exan:iple of cautious and temijeiate justice ;

an example of law and principle successful-

ly o])()osed lu temporary excitement ; an ex-

ample, indicating in all those who bear a

le'ding part in the proceedings, a spirit, fit-

led for a judicial trial, and proper for men
wlio act with an enlightened and firm regard

to the permanent interests of pi\blic consti-

tnti.'nal liberty. To preserve the Pespon-
dent >n the office which he fills, may be an
object of little interest to the public ; and
to deprive him of that office may be of as

little. But on what principles, he is either

to 1)6 preserved or deprived, is an inquiry, in

the highest degree important, and in which
the public has adeep and lasting interest.

Tlie provision, which the constitutions of
thi's and other states have made for tryinf

impeachments before the senate, is obvious-

ly adopted from an analogy to the English
constitution. It was perceived, liowevfir,

and could hardly fail to be perceived, that

the resemblance was not strong, between the

ivibunals, clollied with the power of trying

impeachments, in this country, and the Eng-
lish House of Lords. This last is not only a
branch of the Legislature/but a standing ju-

dicature. It bus jinisdiction to revise the

judgments of all other courts. It is accus-

tomed to the daily exercise of judicial pow-
er, and has acquired the habit and character

which such exercise confers There is a pre-

sumption, therefore, that it will try impeach-
ments, as it tries other causes, and that the

connnon rules of evidence, and the forms of
proceedings, so essential to the rights of the

accused, which prevail in 'titer cases, will

prevail also in cases of impeachment. In
the construction of our American govern-

ments, it is obvious, that although the power
ofjudging on iriipeachments could probably

be no where so well deposited, as with the

senate, yet it could not but be foreseen, that

this high act of judicature was to be trusted

to the hands of those who did not ordinarily

perforin judicial functi ms ; but who occa-

sionally only, and on such occasions, more-
over, as were generally likely to be attended

with some exciiement, took upon themselves

the duty of judges. It must, nevertheless,

be confessed, that few evils have been, as

yet, found lo result from this arrangement.
In all the slates, in the aggregate, ahhougii

there have been several impeachments, there

have been fewer convictions, and fewer still,

in which there is jMst reason to sufjpose in-

justice has taken place. From the experience
of tiie past, I trust we form favorable antici-

cipations of the future, and that the judgment
which this Court shall now pronounce, and
the rules and ftrinciples vvlueh shall guide
that judgment, will be such as shall secure to

the community a rigorous and unrelenting

censorship over maladministration in office,

and to individuals entire protection against

prejudice, excitement, and injustice.

The Respondent is impeached for various

instances of alleged misconduct, in his office,

as Judge of Probate, for the county of Mid-
dlesex. In order that «e may understand
the duties which he is charged with violat-

ing, it is necessary to inquire into the origin

and nature of these duties, and to examine
the legal history of the Commonwealth, in

regard to the officers, who from time to

time iiave executed and performed liiese

duties. It is now two centuries since our
ancestors established a colony here. They
brought with them, of course, the general
notions, with regard to property, the admi-
nistration of justice, and the peculiar powers
and duties of different tribunals, which they
had formed in the country which they left;

and these notions, and general ideas, they
adopted in practice, wth such modifications
as circumstances rendered necessary. In
England, they had been accustomed to see
the jurisdiction over wills and administra-

tions exercised in the spiritual courts, by the
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bislicps or their oidinaiies. Here, there were

no such courts. Siill it 'as a necessary jii-

lisdiction, to be exercised by some tribunal,

and in the early history ol'ilie colony, it Avas

exercised by the same magistrates, or some

of tiiem, on whom the other portions of ju-

dicial power were conferred. AVills were

proved, and adniinistratieus granted, by the

couniy niMgisirates, essentially in the same
manner as in England by the bishops, or

their delegates. It seems that any two ma-
gistrates, with the clerk of the county court,

might prove a will, and cause it to be record-

ed in th3 county court ; and might grant ad-

ministiations, in like manner. (Ancient

Charters, 204.)

Ai lengili, by the act of 1685, (An. Ch.

205) it was expressly declared, that the coun-

ty court, in cases of probate ol wills, and

the granting of administrations, sliould have

the same power and authority as i\he ordin-

ary in England.
By the provincial charter of 1692, all

power and jurisdiction, in tiie probate of

wills and graiitiiiii administration, was con-

ferred on the governor and council. The
govern )r then became supreme ordinary,

and by the provision of the staiutes they

were to exercise the same power and au-

thority as were exercised by the ordinary in

England.
At this time, no statute had regulated fees

in the probate office ; and yet it is not proba-

ble that business was done there, at that

lime, without fees, any more than at later

periods. We must look therefore for some
other authority, than a statute permission,

for ihe est iblishinent and regulation of fees,

in this office. And as the governor and

council possessed the general power of the

courts in England, it is material to inquire

into the auhority and practice of lliose

courts in this particular. There can he no

doubt, that in the English courts, fees, in

cases of probate and administration, were,

from early times, in most cajes regulated

by custom, and the autliority and direction

of the courts tliemselves, without statute pro-

visions. .Stable of fees, established in 1597,

in the time of archbishop Wliitgift, may be

seen in Burn^s Ecclesiastical Laiu, vol. 2. jj.

2SG.

This table sets forth a long list of charges

and fees of office accruiu:!; in the administra-

tion of estates, such as for " administration,"

which probably means der.reeiiig administra-

•tion, " commission," which is the letter of

administration, " interlocutory decree," " ex-

aminatioij of account," " respite of invent-

ory," ''• caveat," " citation," " quietus," fcc.

fcc. &cc. At tills time there was no statute

wliicii established the fees o f office, in cases

of admiiiistration, except one single provi-

sion in the St. 21, Hen. VllljCap. 5, which

enacted, lluU for planting adaiinislratiou on

goods under forty pounds, the judge should

receive no more than two shillings and six-

pence. It appears from the preamble of that

statute, that no previous law WdS existing,

on the subject, and the grievance recited, is,

that the bishops and their ordinaries de-

manded and received greater fefis, for the

probation of testamenis, and other things

thereunto belonging, than had been afore-

time usual and accustomed. The preamble

recites also, that an act of Henry V. had

ordained, that no ordinary should take, for

the probation of testaments, or other things

to the same belongi ig, any more than was

accustomed and iised in the time of King

Edward the third, zvhich act did endure but

to the next parliament, hj reason that ike said

ordinaries did then promise to rejonn and a-

mend their exactions : InU inasmuch as the

evil was still continued and aggravated, the

act proceeded to limit and fix fees of office,

for the probate of wills, and for other services

respecting testate estates, and contains the

single provision above mentioned, and no

more, respecting administrations on intestate

estates.

It is entirely clear and certain, that the

fees of bishops and their ordinaries did not

originate in the grant or provision of any

act of parliament. Such acts were passed

only to restrain and limit the amount, and

to prevent exaction and extortion. The
right to demand and receive fees rested on

th^e general principle of a right to compensa-

tion for services remiered ; and in the ab-

sence of statute limitations, the amount was

ascertained by the practice and usage of tlr«

courts, beingreasonable and proper. Hence

it hajjpened, in England, that different fees

were paid, and probably still are, in the dif-

ferent dioceses, according to the usage of

different courts, and the time when their

tables of fees were respectively established.

" In the several dioceses there are tables of

fees, different, as it seemeth, in the several

charf^es, in proportion to the difference of

limes wherein they have been established."

(2. Burn, 289.) This is precisely what has

happened, and what, whether allowed to

prove it or not, every member of tliis court

knows, now actually exists, in relation to the

different counties of this Coimnonwealih.

It is most material to the Respondent's

case to understand clearly, on what ground it

i?, that, as Judge of Probate, he liad a right

to receive fees for services performed in his

office. There is a difference of opinion, in

matter of law, in this respect, between the

Managers antl ourselves, wide enough, in

my judgment, to extend over the whole case.

If tiie House of Representatives be right, in

the legal doctrine which their Managers

have advanced here, I agree at once the-

case is against the Respondent, unless, irii-

deed, an indulgence may be ailowdi to ins
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iufiiinity, in not uiitlcrstanding the law, as it

is^now asserted. I will proceed to state the

question, now at issue bctwBsn liie Managers

and us, as clearly as I luay be able. The
Managers contend that all fees of office, in

such otifices as the Respondent's, arise only

from the express grant of tlie legislature

;

and that none can Oe claimed, where such

grant is not shown. We, on the other hand,

humbly submit, tliat the right, in such offices,

to receive fees, is tiic general right to receive

reasonable compensation for services ren-

dered, and labor performed; and is no oth-

erwise affected by statute, than as the a-

moiinl of fees, is, or niny be, liinUed by statute.

Itis certain, that Judges of Probate, in this

state, are required to perform nmny acts,

(such, for instance, as granting guardianship

lo persons aoji coinpoi^s mentis) for which no

fees are specifically established by the sta-

tute. One of the learned Managers has ex-

pressly advanced the proposition, that for

such services the judge is entitled to receivs

no fees whatever. He contends, that the

law presumes iiim lo be adequately paid, on a

sort of average, for ail services by iiim per-

formed, by tiie fees specially provided for

some. On the contrary, we, very humbly, in-

sist, that in all such cases the judge has a

right to receive a just aiul reasouahle fee of

office for the service perfornied ; the amount
to be settled, on projier priiiciples, and, as

well as in any way, by analogy to similar

jseivices, for which the amount of fees is fix-

ed by statute. The statute, for example,

establishes the feus for a t,rant of guardiankiiip

over minors. It ehtabliahes none, for guard-

ianshi|) over jiereovi.s non compotes imrdis.

The precise difference between the leiuned

Manager and us, is, th.it they contend, that, in

the last case, the judge is cninl«d to receive

iia fee at all ; wliile we thiid;, that he has a

right to receive, in such case, a rea?onal)ie

fee; and that what is reasonable may fairly

be determined by reference to what the law
allows him in the case uf iiuurdianship over

minors.

I rejoice, Sir, in behalf of my client, that

we have her« a pl.iin, intelligible question cf

law, to be discussed and decided. This is a

question, in which neither prerogative nor

discretion has aught to do. It is itot to he

decided, by reasons o( state, or those poli'.i-

cal considerations, wliich we have heard so

often, but so indehniiely, and, in my judg-
ment, so alarmingly, referred lo, and relied

on, hi the ojiening speeches of more than
one of the learned Managers. It may pos-

sibly happen, Sir, to the learned Managers,
10 share the fortunes ol"the gods in Homer's
hatilos. While they keep themselves in the

high atmospliere of prerogative, and poHfi-.
«'.al discretion, and assail the Respondent
from the clouds, the advant.-.go, in the con-
irover.sy, raay remain enUrcly with them.

When they descend, however, to an equal
field of mortal combat, and consent to con-
tend with mortal weapons

—

conihius eiise—
it is probable they luay sometimes get, as
well as give, a wound. On the present ques-
tion, we meet the learned Managers on e-

qual terms, and fair ground, and we are will-

ing that our client's fate should abide the re-

sult. The Managers have advaiiced a jdain

and intelligible pro|)ositionj as being ihe law
of the land. If ilsey make it out, they show
a good case against the Respondent ; if they
fail so to do, then their case, so far as it rests

on this proposition, fails also. Let, then, the

proposition be examined.
The proposition is, as before stated, that

for services, which the law requires judges of

probate to perform, but for which there is

no particular fee establisled cr )Mnvldcd
by statute, they can receive no fee whatever.

In the first place, let it be remarked, iliat,

of the various duties and services, required

of judges of probate, some grow out of the

very nature of their office, and are incidental

to if, or arise by common law ; others weie

imposed by statutes passed before the esiab-

lislnnent of any fee bdl whatever, and others,

agciin, by statutes passed since. The statute,

commoidy called the fee bill, was passed for

the regulation of fees in other courts, and
ether offices, as well as of the judges and
registers of probate. It imj)o>es no duly

whatever on any ofiicer. It tieats only of
existing duties, and of those no farther than

to limit fees. It declares, that, " The (ees

of th.e several jjersons hereafter mentioned,

J'or ihe services respedivdii annexed lo ihtir

names, shall be as follows," Sic The statute

then proceeds to enumerate, aniong other

things, ceuaiii services of the judges of pro-

bate ; hut it is Jicknowledged that it does not

enumerate or set forth all the services, whicli

tiic law calls on him to perfoini.

In our opinion. Sir, this is simply a re-

straining- statute. It fixes the amount of
lees, in ike cases mentioned, leaving every
thing else as it stood before I have already

stated, that, in England, fees, in the ecclesi-

astical courts. An- probate of wills, and grant-

ing administrations, were of earlier date than

any statute respecting them, and their a-

mount ascertained, by usage, and the ainhor-

ity of the courts themselves. " The rule is,"

says Dr. Btnii, " the known and established

custom of every place, being reasonable."

(-]. Burn's Ecclcs. Laiv, 267.)

And if the rcusonaUcncss of the fee bo
disputed, it may be tried by jury, whether the

fee be reasonable. [1. Salkcld,ij3S.) If this

be so, then clearly there exists a right to

Kome fee, independent of a particular statute;

for if there be no right to anvfeegt all, why
refer to a jury to decide ichut fee w ould be
reasonable? JBut the law is still more ex-

press »u this point.—" Feec arc certain per-



TRIAL OF JUDGE FRESCOTT. 163

quisitcs allowed to officers in the adirfinistra-

iion of justice, as a recosnpcnce for their la-

bor and trouble ; ascertained, either by acts

of parliament, or by ancient usage, wliich

gives them an equal sanction wiiii an act of

parliament." All such fees as have been
allowed by courts of justice to their officers,

as a recompence for their labor and attend-

ance, are established fees ; and the parties

cannot be deprived of (hem without an act of

parliament." (Voke, Lit. 368. Free. Chaji.

551. Jacub^s Law Diet.—"Fees.")
I may add, that fees are recoverable, in an

action cf assumpsit, as for work and labor

performed. The doctr ne contended for on
the other side is contradicted, in so many
words, by a well settled rule ; viz. that if an
office be erected for the public good, thougli

no fee is annexed to if, it is a good office
;

and the party, for t'-je labor and pains which
he takes in executing it, may maintain a

quantum meruit, if not as a /ee yet as a com-
pensation, for his trouble. (.Moore. 808. Jac.
" Fees." (A. E.) Hard. 355. Salk. 333.)

The universal practice, Sir, has corres-

ponded with these rules of law. Almost e-

very officer in the Commonwealth, whose
compensation consists in fees ofoffice, renders

services not enumerated in the fee bill, and
is paid for those services ; and this, through
no indulgence, or abuse, but with great pro-

priety and justice. Allow me to mention one
instance, which may be taken as a sample
for many. Some thousands of dollars are

piid, every year, to the clerks of the several

Courts f)f Common Pleas, in this Stats, for

certified copies of papers and records re-

maining in their offices. The fee bill neither

authorises the taking of any such fee, nor

limits its amount, nor mentions it, in any
way. There are other instances, equally

clear and strong, and they show us (hat all

the courts of justice, and all the officers con-

cerned in its administration, have under-
stood the law, as (he Respondent has under-

stood it ; and that the notion of the learned

Managers derives as little support fiom prac-

tice, as it does from reason or authority.

The learned IManagers have produced no
one opinion of any writer, no decision of any
court, and, as I think, no shadow of reason,

to sustain themselves in the extraordinary

ground which ihey liave taken; ground, I

admit, essential to be maintained by them, but

which the Respondent could devoutly svish

they had taken somewhat more of pains to

examine and explore before, on the strength

oC it. they had brought him to this bar. I

submit it. Sir, to the judgment of this court,

and to the judgment of every judge, and e-

very lawyer, in the land, whether the law be
not, that officers, paid by fees, have a right

to such fees, for services rendered, on the

genera! principle of compensation for work
and labor performed ; the amount to be as-

certained by the statute, In cases in which the
statute has made a regulation; and, in other
cases, by analogy to the services, which are
especially provided U:r, and by a considera-

tion of what is just and reasonable in the

case. With all my respect, Sir, for the learn-

ed Managers, it would be n;erc afl'ectation,

if I were to express myself with any diffi-

dence on tnis part of the case, or should
leave the topic with the avowal of any other
feeling than surprise, that a judge of 'he
land should be impeached and prosecuted
upon the foundation of such opinions as have
in this particular been advanced.

Before I proceed further. Sir, I ^vish to

take notice of a point, perhaps not entirely

essential to the case. The Respondent, in

his answer, has stated, that the jurisdiction

of judges of probate consists of two parts,

commonly called the amicable or voluntary
and the contentious jurisdiction. One of
the learned Managers has said, that this dis-

tinction can by no means be allowed, and has
proceeded to state, if I rightly imderstood
iiim, that the voluntary jurisdiction of the
English ecclesiastical courts has not, in any
part of it, devolved on, and been granted to,

the judges of probate here. As it is not per-
haps material for the present discussion, to

asceriain precisely what is the true distinction

between the voluntary and die contentious

jmisdiction of the ecclesiastical courts, as

understood in England, I shall content my-
self with reading a single authority on the
subject. Dr. Burn (vol. 1, p. 2.92,) says;

—

" FoZ!J7i./otr?/ jm-isdiction is exercised in mat-
ters which require no judicial proceeding, ss
in granting probate of wills, letters of admi-
riisiration, sequestration of vacant benefices,

institution, and such like ; contentious juris-

diction is, where there is an action or judi-

dicial process, aiid consisteth in the hearing;

and determining of causes between party and
party."

It can be now at once seen. Sir, whether
any part of the jurisdiction exercised by
judges of proliate in this State, be voluntary,
witliin this definition of the distinction be-
tween voluntary and contentious.

Alter these observations, Sir, on the gene-
ral nature and origin of fees, accruing in

the probate offices, I shall proceed to a con-
sideration of the charges contained in these
articles.

And (ho first inquiry is, whether any mis-
conduct or maladministration in office, ia

sufficiently charged, upon the Respondent,
in any of them. To decide this question, it

is necessary ro inquire, what is the law go-
verning impeachments ; and by what rule
questions arising in such proceedings are to

bo determined. My learned colleague, who
has immediately preceded me, has gone very

extensively into this part oftb.ccase. I have
little to add, and shall not detain you by re-
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petition. I take it Sir, that this is a cottrf ;

that the ResponJent is brought here to be

tried ; that you are his judges ; and that the

rule of your decision is to be found in the

constitution and ilie law. If this be not so,

my time is misspent in speaking here, and
yours also in listening to me. Upon any to-

pics of expediency, or policy ; upon a ques-

tion of what may be best, upon the whole
;

upon a great part of those considerations,

with which the leading Manager opened his

case, I have not one word to say. If this be

a court, and the Respondent on his trial be-

fore it; if he be to be tried, and can only be

tried for some offence known to the constitu-

tion and the law; and if evidence against

him can be produced only according to the

ordinary rules, then, indeed, counsel may
possibly be of service to him But if other

considerations, such as have been plainly

announced, are to prevail, and that were
known, counsel owe no duty to their client

which could compel them to a totally fruit-

less eftbrt, for his defence. I take it for

granted, however, Sir, that this court feels

itself bound by the constitution and the law;

and I shall therefore proceed to inquire whe-
ther these articles, or any of them, are sus-

tained by the constitution and the law.

I take it to be clear, that an impeachment
is a prosecution for the violation of existing

laws; and that the offence, in cases of im-

peachment, must be set forth substantially

in the same manner as in indictments.—

I

sny substantially, for there may be, in in-

dictments, certain technical requisitions,

which are not necessary to be regarded in

impeachments. The constitution has given

this body the power of trying impeachments,

wiihout defining what an impeachment is,

and therefore necessarily introducing, with

the term itself, its usual and received defi-

nition, and the character and incidents which

belong to it. An impeachment, it is well

known, is a judicial proceeding. It is a

trial, and convict-on in that trial is to be

followed bjT forfeiture and punishment.

Hence, the authorities in«trurt us, that the

rules of proceeding are substantially the sanse

as prevail in other criminal prnceedings.

(2. Wooddcson, 01 1. 4. Bl. Comm. 259. 1. //.

P. C. 150. 1. Chittfs Criminal Law, 169.)

There is, on this occasion, no manner oi dis-

cretion in this court, any more than there is,

in other cases, in a judge or a juror. It is all

a question of law and evidence. Nor is

there, in regard to evidence, any more lati-

tude, than on trials for murder, or any other

crime, in the courts of law. Rules of evi-

dence are rules of law, and their observance

on this occasion can no more be dispensed

with than any other rule of law. Whatever
may be imagined to the contrary, it will

commonly be found, that a disregard of the

ordinary rules of evidence, is but the harbin-
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ger of injustice. Tribunals which do not
regard those rules, seldom regard any other;
and those who think they may make free

with what the law has ordained lespecting

evidence generally find an apology fur makr
ing free also with what it has ordained re-

specting other things. They who admit or
reject evidence, according to no other rule

than their own good pleasure, generally de-
cide every thing else by the same rule

This being, then, a judicial proceeding,
the first requisite is, thai the Resjiondent's
offence, should be fully and plainly, sub-
stuntially and formally described to him.
This istlie expiess requisition uf the consti-

tution. Whatever is necessary to be pr(;ved,

must be alleged ; and it must be alleged
with ordinary and reasonable certainty. I

have already said, that there may be neces-
sary in indictments, certain technical nice-

ties, which are not necessary m cases i.4 im-
peachments. There are, lor example, cer-

tain things necessary to be stated, in strict-

ness, in indictments, which, nevertheless, it

is not necessary to prove precisely as stated,

j

Ai! indictment must set ibrih, among other
', things, for insLa.ice, the paiticular day when
1 the offence is alleged to have been comniit-

I
ted ; but it need not be proved to have been
'committed on that part cular day. It has
' been holden, in the case of an impeach-
ment, that it is sufficient to state the com-
mission of the offence to have been on or

[

about a particular day. Such was the de-
cision, in Lord Winton's case ; as may ba

i
seen in Mh HatseWs Precedents, 287. In
that case, the respondent, being convicted,

made a motion to arrest the judgment, on
the ground that " the impeachment was in-

I sufficient, for that the time of committing
' the high treason is not therein laid with siif-

ficicnt certainly.''^ The principal facts charg-
ed in that case were l.tid to be committed
" on or about the months of September, Octo-
ber, or ATovember last;" and ihe taking of
Preston, and the battle there, which are a-

mong the acts of treason, were laid to be done
''about the mh,\Qih,\\th, V2th, or ISih of
JVovimber last.''

A question was put to the judges, " wheth-
er in indictments t'(V treason or, felony it

be necessary to allege some certain day up-
on which the fact is su] posed to be commit-
ted ; or, if it be onl^ alleged in an indict-

ment ibat ihe cnme v^as committed on or
about a certain day, whether that would ktc

sufficient." And the judges answered, that

it is necessary that there be a certain day
laid in the indictn ent, and that to allege

that the fact was committed on or about a
certain day would not be sufficient. The
judges were next asked, whether, if a cer-

tain day be alleged, in an indictment, it be
necessary, on the trial, to prove the fact to

be committed en that day; and they aji-
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swered, that it is nof necessary. And there-

upon the lords resolved, that the impeach-

ment was sufficiently certain in point of time.

This case furnishes a good illustration of

the rule, which I think iS reasonable and

well founded, that whatever is to be proved

must be stated, and that no more need be

stated.

In the next place, the matter of the

charge must be the breach of some known
and standmg law ; the violation of some
positive duty. If our constitutions of gov-

ernment have not secured this, they have

done very little indeed for the security of

civil liberty. " There are two points," said

a distinguished statesman, "on which tlie

whole of the liberty of every individual de-

pends ; one, the trial by jury ; the other, a

maxim, arising out of the elements of jtis-

tice itself, that no man shall, under any pre-

tence whatever, be tried upon any thing but

a known law." These two great points our

constitutions have endeavored to establish
;

and the constitution of this Commonwealth
in particular, has provisions on this subject,

as full and ample as can be expressed in the

language in which that constitution is writ"

ten.

Allow me then. Sir, on these rules

and principles to inquire into ths legal siiffi-

ciency of the charges contained in the first

article.

And first, as to the illegality of the time

or place of holding the court, I beg to know
what there is stated, in the article, ta show
that illegality ? What fact is alleged, on

which the Managers now rely ? JVot one.—

•

Illegality itself is not a fact, but an infer-

ence of law, drawn by the Managers, on

facts known or supposed by them, but not

stated in the charge, nor until the present

jnoment made known to any body else.

We hear them now contending, that these

courts were illegal for the following reasons,

which they say are true, a.sfacts, viz :

1. That the register was absent
;

2. That the register had no notice to be

present

;

3. That parties had not notice to be pres*

ent.

Now, nol one of these is stated in the ar-

ticle. No one fact or' circumstance, now re-

lied on as making a case against the defend-

ant, is stated in the charge. Was he not en-

titled to know, I beg to ask, what was to be

proved against him ? If it was to be con-

tended that persons were absent from those

courts who ought to have been present, or

that parties had no notice, who were en-

titled to receive notice, ought not the Res-
pondent to be informed, that he might en-

counter evidence by evidence, and be pre-

pared to disprove, what would be attempted
to be proved?

21

This charge, Sir, I maintain is wholly and
entirely insufficient. It is a mere nullity. If

it were an indictment in the courts of law,

it would be quashed, not for want of formal-

ity, or technical accuracy, but for want of

substance in the charge. I venture to say

there is not a court in the country, from the

highest to the lowest, in which such a charge

would be thought sufficient to warrant a

judgment.
The next charge in this article is for re-

ceiving illegal fees for services performed*

I contend that this also is suhstantiuUy de^

fective, in not setting out what sum in cer-

tain^ the DefenddiM Ims received as illegal

fees. It is material to his defence that he

should be informed, more particularly than

he here is, of the charge against him. if it

be merely stated that for divers services res-

pecting one administration, he received a

certain sum, and for divers others, respect- .

ing another, another certain sum, and that

these sums were too large, ('vhich is the

form of accusation adopted in this case) he

cannot know for what service, or on what

particular item, he is charged with having

received illegal fees. The legal and the il-

legal are mixed up together, and he is only

told that in the aggregate he has received

too much. In some of ther.e cases, there is

a number of items, or particulars, in which

fees are charged and received ; but in the

articles these items or particulars are not

stated, and he is left to canjecture, out of

ten, or it may be twenty, particular cases^

which one it is, that the proof is expected to

apply to.

My colleague has referred to the cases, in

which it has been adjudged, that in prosecu-

tions against officers for the alleged taking

of illegal fees, this general maimer of state-

ment is insufficient. It is somewhat remark-

able, that ancient acts of Parliament should

have been passed expressly for the purpose

of protecting officers, exercising jurisdiction

over wills and administration, against prose-

cutions in this form ; which were justly

deemed oppressive. The st. 25,Ed. 3, cap.

9, after reciting, " that the king'sjustices do

take indictments of ordinaries, and of their

officers, of extortion, or oppressions, and

impeach them, without putting in certain,

wherein, ©r whereof, or in what luanner

they have done extortion ;"—proceeds to

enact, " That his justices shall not from

henceforth impeach the ordinari-es, nor their

officers, because of such indictments of gen-

eral extortions or oppressions, unless they

say, and put in certain, in what thing, and

of what, and in what manner the said ordi-

naries or their officers have done extor-

tions or oppressions."

The charge in this case, ought to have

stated the offensive act, for which the fee

.was taken ; and the amount of the fee re-
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ceived. The Court could then see wheth-

er it were illegal. Whereas the article, af-

ter reciting certain services performed by

the Respondent, some of which are men-
tioned in the fee-bill, and others are not, al-

leges that for the business aforesaid the

Respondent demanded and received other

mid greater fees than are by law allowed.

Does this mean, that he received excessive

fees for every service, or was the whole ex-

cess charged on one service ? Was the

excess taken on those particular services, for

which a specific fee is given by the stfitute,

or was it taken for those services not men-
tioned in the fee bill at all ? But further

;

the article proceeds lo state, that afterwards

during and upon the settlement of said es-

tate, the Respondent did demand and receive

divers sums, as fees of office, other and
greater than are by law allowed ; without

stating at all what services were rendered,

for ivhich thesefees were taken ! It is simply

a general allegaiion, that the Respondent re-

ceived from an administrator, in the settle-

ment of an estate, excessive fees ; without

staling, in any manner whatever, what the

excess was, or even what services were per-

formed. I beg leave to ask, Sir, of the

learned Managers, whether they will, as

lawyers, express an opinion before this

Court, that this mode of accusation is suffi-

cient? Do they find any preeedent for it,

or any principle to warrant it ? If they

mean to say, that proceedings, in cases of

impeachment, are not subject to rule ; that

the general principles applicable to other

criminal proceedings do not apply ; this is

an intelligible, though it may be an alarming

course of argument. If, on the other hand,

they admit, that a prosecution by impeach-
ment is to be governed by the general rules

applicable to other criminal prosecutions
;

that the constitution is to control it; and
that it is a judicial proceeding ; and, if they

,
recur, as they have already frequently done,

to the law relative to indictments, for doc-

trines and maxims applicable to this pro-

ceeding ; I again ask them, and I hope in

their reply riiey will not evade an answer,

will they, as lawyers, before a tribunal con-

stituted as this, say, that in their opinion,

this mode of charging the Respondent is con-

stilutional and legal ? Standing in the si-

tuation they do, and before such a court, will

they say, that, in their opinion, the Respon-
dent is not, constitutionally and legally, en-
tilled to require a more particular statement

of his supposed offences? I think, Sir, that

candor and justice to the Respondent re-

quire, that the learned Managers should ex-

press, on this occasion, such opinions on
matters of law^ as they would be willing, as

lawyers, here and elsewhere to avow and
defend. I must therefore, even yet again,

autreut them lo say, in the course of their

reply, whether they maiistaiB that this mode
of allegation would be sufficient in an in-

dictment ; and if not, whether they main-
tain, that in an impeachment, it is less ne-
cessary that the Defendant be informed of
the/ads intended to be-proved against him,
than it is in an indictment. The learned

Managers may possibly answer me, that it is

their business only to argue these questions,

and the business of the Court to decide

them. I cannot think however, that they
will be satisfied with such a reply. Under
the circumstances in which he is placed, the

Respondent thinks that the very respectable

gentlemen who prosecute him, in behalf of
the House of Representatives, owe a sort of
duty, even to him. It is far from his wish,

however, to interfere with their own sense of

their own duty. They must judge for them-
selves, on what grounds they ask his convic-

tion from this Court. Yet he has a right to

ask—and he does most earnestly ask, and
would repeatedly and again and again, ask,

that they will state those grounds plainly

and distinctly. For he trusts, that if there

be a responsibility, even beyond the im.

mediate occasion, for opinions and senti-

ments here advanced, they must be entirely

willing, as professional men, to meet that re-

sponsibility.

I now submit to this Court, whether the

supposed offences of taking illegal fees, as

charged in this article, are set forth legally

and sufficiently ; either by the common rules

of proceedings in criminal cases, or accord-

ing to the constitution of the State.

As to the manner of stating the offence in

this article—I mean the allegation that tlie

Respondent refused to give, on request, an
account of items of fees received, it appears
to me to be substantially right, and I have no
remarks to make upon it. The question

upon that will be, whether the fact is proved.

All the objections which have been made
to the first article, apply equally to the sec-

ond ; with this further observation, that for

the services mentioned in this article the

fee bill makes no provision at all. The
same objections apply also to the third,

fourth, and fifth articles.

It seems to us, Sir, that all these charges
for receiving illegal fees, without setting out,

in particular^ what service was done, and
what was the amount of excess, are insuffi-

cient to be the foundation of a judgment
against the Respondent. And especially

all the articles, in which he is charged with re-

ceiving fees for services not specified in the

fee bill ; it being not stated, what he would be

properly entitled to in such cases, by usage,

and the practice of the courts, and there be-

ing no allegation that the sum received was
an unreasonable compensation for the ser-

vices performed. In this respect the articles

Gousidgr that to be settled by positive law.
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which is not so settled. The second article,

' for example; alleges that the Respondent
denan -'ed and received, for certain letters

of guardianship granted by him over per-

sons no'i compotes mentis " other and great-

erfees thxtn are by law alloived therefor."—
This supposes, then, that some fees are al-

lowed bj law therefor
;
yet, this is the very

ca5.e in which it has been contended by the

Managers that no fee lohatever was due

;

there being r;one mentioned in the fee bill.

Between the words of the article, and the

tenor of the argument, there appears to me
to be no small hostility. Both cannot be

right. They cannot stand together. There
should be either a new argument to support

the article, or a new article to meet the ar-

gument.
Havmg made these observations on the

le^al sufficiency of all the articles which
charge the Respondent with holding unlaw-

ful Courts, and demanding and receiving un-

lawful fees, before proceeding to those which
advance charges ofa different nature against

him, allow me to advert totheevidence which

has been given, on these five firstarticles re-

spectively i
and to consider what unlawful act

hasheen proved againgt the Respondent in

relation to the matters contained in them.

In the first place, it is proved, that the

Respondent held a special Probate Court at

Groton, October 14, 1818 ; and at such

eourt granted letters of administration to

ona Tarbell. This court the register did

not attend. With respect to parties con-

cerned in the business then and there to be

transacted, they all had notice, as far as ap-

pears ; and no one has ever been heard to

complain on that account.

It has now been contended, Sir, by the

learned Managers, that this court was hold-

en unlawfully, because not holden at a time

previously fixed by law. They maintain

that judges of probate can exercise no juris-

diction, except at certain terms, when their

court is to be holden.

On the contrary the Respondent has sup-

posed, and has acted on the supposition,

that he might lawfully hold his court, for the

transaction of ordinary business, at such

time and place as he might think proper
;

giving due and proper notice to all parties

concerned. He supposes he might so have
done, independently of the provisions of

any statute ; and he supposes, moreover, that

he was authorised so to do, by the express

provision of the statute of 1806.

The first inquiry, then, is, whether the

probate courts, in this Commonwealth, be

not courts which may be considered as al-

ways open ; and authorised, at all times, to

receive applications, and transact business
;

upon due notice to all parties ; or whether
on the contrary their jurisdiction can only be

SJiercised, in term, or at such stated periods

and times as may be fixed by lavv. It is

true, that the common law courts have usu-

ally fixed terms, and can exercise their pow-
ers only during the continuance of these

terms. In England, the termination as well

as the beginning of the term is fixed by
law. With us, tne first day only is fixed,

and the courts, having commenced on the

day fixed by law, hold on as long as the con-
venience of the occasion requires.

In early ages the whole year v/as one con-

tinued term. After the introduction of
Christianity among the Western nations of
Europe, the governments ordained that their

courts should be always open, for the admin-
istration of justice ; for the purpose, among
other things of showing their disapprobation

of the heathen governments, by whom the

dies fasti et nefasti were carefully, and as

they thought, superstitiously regarded. In
the course of time, however, the church in-

terfered ; and prevailed to rescue certain

seasons of the year, which it deemed holy

time, stich as Christmas and Easter, Sic.

from the agitations of forensic discussion.

The necessities of rural labor afterwards

added the harvest months to the number of
the vacations. The vacations were thus

carried out of the year, and what was left

was term. Thus, even with regard to th»

I
common lavv courts, the provisions respect-

ing terras were made, not so much for creat-

ing terms as creating vacations. And for

this reason it probably is, that as well the ter-

mination as the commencement of the

term should be establislied by law.

In respect to the spiritual courts, no such
positive regulations, as far as I can learn, ap-

pear to have been made. Their jurisdic-

tion is one which seems necessarily to re-

quiie more or less of occasional as

well as stated exercise. The bishop's juris-

diction, over wills and administrations, was
not local, but personal. Hence he might
exercise it, not only w-hen he pleased, but

wherehe pleased ; within the limitsof hisdio-

cese, or without. He might grant letters of
administration, for instance, while without

the local limits over which his jurisdiction

extends, because it is a personal authority

which the law appoints him to exercise.
" The power of granting probates is not lo-

cal, but is annexed to the person of the arch-

bishop, or bishop ; and tlierefore a bishop,

or the commissary of a bishop, while absent

from his diocese, may grant probate of wills,

respecting property within the same ; .or if

an archbishop, or bishop, of a province or

see in Ireland happens to be in England, he
may grant probate of wills relative to effects

within his province orMiocese.'' (Toller, 65,

4. Burn. 285.J
Notwithstanding this, however, the canons

ordain, that the ordinaries shall appoint

proper places and times, for the keeping ef
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their courts ; such as sliall be convenient

for tliost who are to make their appearance

there : this is for the benefit of suitors.

Tiie object is that there may be some cer-

tain times, anu pbices, when and where
persons liaving business to be transacted may
expect to find tlie judge ; and it by no
means necessarily takes away the power of
transacting business at other times and pla-

ces. The ordaining of such a rule plainly

shews, that before it was made, these judges

hold their courts when and where they

pleased, and only when and where they

pleased.

If we recur again to the history of this

Commonwealth, we shall find, that what ne-

cessity or convenience had esiablibhed in

England, the same necessity or convenience

soon established here.

By the colony charter, no provision was
made for a court for the probate of wills and
granting administruiions. In 1CS9 it was
ordained, thr>t iLere should be records kept,

of all wills, administrations, and invento-

lies. (Jin. Ch. 43.J—In 1649 an act was
passed requiring wills to be proved at the

county court- which should next be after thir-

ty days r.um the deuih of the party ,• and
that ad-nioistratiun should be there taken,

he. (Ibid. 204.;

These county courts were courts of com-
mon law jurisdiction, and were holden at

stated terms. But experience seems soon

to have siiown, thai from the nature of pro-

bate jurisdiction, ii% c.xereise could not be

conveniently confined to staltd terms ; for

in 1652, an act was passed, avthorising two

mo..'is'>"xlcs, wall, the iccorder of the county

court, iiv allow and approve of wills, and
gnmi ai'iuinisirat'^ons ; the clerk to cause

the will or administration to be recorded.

(Ibid. 204.J The reason of passing this act

is obvifiis. The county court consisted of

many magistrates. They assembled to form

a court, only at stated terms. On this court

the law had conferred the powers of pro-

bate of wills and granting administrations
;

and like other business it could of course

only be transacted at slated terms. This

was found to be an inconvenience, and the

law which I have cited was passed to reme-

dy it. So that instead of confining the ex-

ercise ofthe jurisdiction of these courts tostat-

ed terms, we findthe law hasdoneexactlythe
contrary. Not only the analogy which they

bear with other courts of similar jurisdiction,

but our own history, andlhe early enactments
nf the colonial legislature all conspire to re-

fute the notions vvliich have been advanced

—

I cannot but think somewhat incautiouslyad-

vanced—on this ot^casion.

Tl>e provisions of the constitution, requir-

ing judges of piobiite to hold tlieir courts on
cei tain fixed days, is perfectly and strictly

Consistent nevcnlieless, with the occasional

exercise of their powers at other times.

The law has had two objects, in this respect

;

distinct, indeed, but consistent. One is that

there should be certain fixed days, when it

should be the duty of the judges to attend

to the business of their offices, and the ap-

plications of suitors ; the other, that they
might, when occasion required, perform such
duties, and attend to such applications on
other days. The learned Managers seem to

have regarded these provisions of law as re-

pugnant, whereas they appear to us to con-
sist perfectly well together.

If it were possible. Sir, that we were still

mistaken in all this, there is yet the provis-

ion of the special law of 1806, which would
seem to put an end to this part of the case.

This statute has been already stated ; its

terms are express, and its object plain be-
yond all doubt or ambiguity. Not only

does this act, of itself, afford the most com-
plete^jtislificationto the Respondent in this

Cx-vse, but it proves also, either that the Leg-

I

islature or the learned Managers have mis-

! understood the requisition of the constitution

j

in regard to fixed days for holding probate

{ courts. My colleagues have put this part

of the argument beyond the power of any
answer. I leave it where they left it.

With respect to notice to parties, I have
already said that it is not at all proved,oi' pre-

tended to be proved, that there was any
person entitled to notice, who did not receive

it. It would be absurd and preposterous

now to call on the Respondent to give posi-

tive proof of notice to all persons concerned.

As it was his duly to give such notice, it is

to be presumed he did give it, until the con-

trary a])pear. Besides, as no omission to

give notice is stated in the article, as a fact

rendering the court illegal, how is he ex-

pected to come here prepared to prove no-

tice ?

I have little to add. Sir, to what my learn-

ed colleague who immediately preceded me
has said respecting the necessity of the

register's attending these special courts.

—

One of the learned Managers, if I mistake

not, (Mr. Shaw) has said, that the statute of

1806, which requires notice to parties, re-

quires notice also to the register. I see no
sort of reason for such a construction of the

act. The words are, that the judge may ap-

point such times and places for holding his

court as ho shall deem expedient, giving pub-

lic notice thereof, or notifying all concern-

ed, and has no relation to the officers of the

court. Neither the register, nor the crier,

nor the door keeper, is, I should imagine,

within this province; and yet I suppose one

to be as much within it as the other.

The presence of the register cannot be es-

sential to the existence of the court, any

more than the presence of the clerk is es-

sential to the existence of any other court.
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Like other courts, the court of probate has

its clerk, called a register, but he is no more
part of the court, than the clerk of the

Supreme Judicial Court is a component
part of that court.

No provision appears to have been made
' by the Province laws for the appointment of

a register. The ordinary having the whole
power over the subject of the probate of

wills and granting administrations, might al-

low a clerk or register to liis surrogate, or

not, at his pleasure. It was necessary of
cour e that records should be kept, but this

might be done by the judge himself, as some
other magistrates keep their own records.

There are certain statutes which speak of

the register's office, but which seem only to

mean the _p/ace \i here the records are kept.

They contain no provision for the appoint-

ment of such an officer, nor any description

of hisduties. (4. W. and M. ch. 2.) If. ap-

pears, as I am informed, by the Suffolk pro-
bate records, that a register was appointed
by the governor, by viitue of !iis pswer as

Supreme Ordinary, immediately after the
issuing of the Provincial charter. The first

provision made by law for this officer, if I

mistake not, is contained in the statute of
1784

;
(vol. 1. page 155) and the duties of

the officer are well described in that act.

He is to be the register of wills and letters

of administration, and to be keeper of the

records. His signature or assent is necessa-
ry to the validity of no act whatever. He is

to record official papers, and to keep the
records and documents which belong to the
office.

It is quite manifest, from the laws made
imder the charter, as well as those enacted
since the adoption of the present govern-
ment, that the presence of the register has
not been essential to the existence of a le-

gal probate court—the proof of this is, that

certain acts or things, by these statutes, may
be done by the judge without the register.

By 6 of Geo. 1. ch. 3. it is provided, that

persons to take an inventory of one deceas-
ed, shall be appointed and sworn by the
Judge of Probate, if the estate be in the town
where he dwells, or within ten miles thereof

;

otherwise by a justice of the peace. (P. L.
ZZl) By 4. Geo. 2. ch. 3. appraisers are to
be sworn by the judge, if the estate be within
ten miles of his dwelling house. (lb. 206.)
By the act of March 1784, when a minor

lives more than ten miles from the Judge's
dwelling house, his choice may be certified

to the judge by a justice of the peace.
These several laws plninly contemplate

the performance of certain acts by the
judge, not at probate courts holden at stated
times, and without the presence or assistance
of the register.

And now, Sir, I have finally to remark, on
the subject of holding these special courts,

th& Respondent is proved to have followed
the practice which he found established in
the office when he was appointed to it.

The existence of this practice is proved, be-
yond all doubt or controversy, by the evi-
dence of Dr. Prescolt.

As to the holding of special courtSj there-
fore, the Defendant rests his justification, on
what he conceives to be the general princi-
ple of law, on the express provision of the
statute, and the usage, which has been prov-
ed to exist before and at the time when he
came into the office.

At half past one o'clock the Court was
adjourned to half past three in the after-

noon.

AFTERNOON.
After the usual messages between the two

Houses, Mr. WEBSTER res rnied his ar-
gument at 45 minutes past 3 o'clock.

The charge, Mr. President, in the first ar-
ticle, for taking illegal fees, has been fully

considered by other counsel. I need not de-
tain the Court by further conmient. It is

true, that for what is called a set of adminis-
tration papers, the Respondent received in
this case five dollars fifty eight cents. It is

true also, that for the same business, done
at a stated court, the fees would have been
but three dollars and sixty cents. The rea-
son for this difference is fully stated in the
Defendant's answer. But it is also true,

that the usual sum at stated courts, viz.

three dollars and sixty cents, is made up by
the insertion of fees for sundry services not
specified in the fee-bill. Indeed, the learned
Managers have not, as has been so often
before observed, even yet told us what would
have been the precise amount of legal fees
in this case. They appear to be marvel-
lously shy of figures. If ihe Court adopt
the opinion of liie learned Managers, ihat
no fees are due, where none are specially
provided, and that for receiving fees in
such cases an officer is impeachable, then
there is no doubt that the Respondent may
be impeached and convicted, for his conduct
in regard to every administration which he
has granted for fifteen years ; and there is

as little doubt, that on that ground any judge
of probate in the Commonwealth is im-
peachable ; as must be well known to every
member of this Comi, whether they suffer

it to be proved here or not.

It is utterly impossible to know,- by this

article itself, in ivhat it was intended to
charge the Respondent with having receiv-
ed illegal fees.—Was it for the order of no-
tice ?—But the statute allows no fee for that.

Was it for granting administration ?—But
it is not stated whether it was a litigated

case or not, and therefore it cannot ba
known what he might lawfully receive.
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It is not denied, however, that every paper

executed by the judge, in this case, and ev-

ery service performed by him, was proper

and necessary for the occasion. Even the

learned Managers have not contended that

any tiling could be dispensed with. If,

therefore, the amount had not exceeded the

usual sum, it would seem past all controver-

sy, that the Respondent, stood justified, if he

is right in the general grounds which have

been assumed. The question then is, as to

the right to the additional two dollars.

And this, I apprehend, stands on precisely

the same ground, as his right to fees for ser-

vices not set down in the fee bill, viz ; on

the ground of a quantum meruit, or reason-

able compensation for labor performed.

This special court was holden expressly for

the benefit of Tarbel, and at his instance

and request. He is charged only with the

necessary and unavoidable expenses of

the court ; expenses which must be borne,

either by the judge himself, or the party for

whose benefit they were incurred. It was

not so much an extraordiary compensation

to the judge, but a reimbursement of ex-

penses actually incurred by him. Here
again he is found only to have followed the

established practice of the office. He has

done no more than his predecessor had done.

It is clearly proved, that that predecessor

did habitually hold these special courts on

request, and that the necessary expences of

proceeding therein before him did exceed

those of similar proceedings at the stated

courts. There can be no complaint, in this

case, of the amount. If he had a riglit to

receive any thing, it must be conceded he

did not receive too much. A practice of

this sort may lead to inconvenience
;

possi-

bly to abuse ; but it did not originate with

the Respondent, nor does it appear that

abuse has followed it, in his hands. If he

were authorized to hold these special courts,

and if they were necessarily attended with

some augmentation of expense, it would

seem perfectly reasonable that those for

whom the expense was ineuried should de-

fray it. The books teach us, that " an offi-

cer who takes a reward, whicli has been

usual in certain cases, for the more diligent

cr expeditious performance of his diUy,

cannot be said to be guilty of extortion
;

for otherwise it would be impossible, in ma-
nv cases, to have the law executed with suc-

cess." (Bac. Mr. " Faioriion.'") These
sums were paid voluntarily. The Respon-
dent in no proper sense demanded them.—
He did not refuse to do his official duty till

thev were paid. So of those sums paid for

services not mentioned in the fe ' bill. Sev-

eral of these thiu2;s might have been done

by the party himself, or his counsel ; such

as drawing peiitiim, bond, &.c. Yet it was

M5uaHo have I lu'se papers prepared at the

probate office, and to pay for thetn, together
with the other expenses. This being the
usual course of things, and the party com-
plying with it, without objection, and pay-
ing voluntarily, there can be no reaSon, I
think, to call it extortion. When the party
applied, in this case, for administration pa-
pers, he must be supposed to have applied
for what was usual. He received what ev-
ery body else had received for fifteen years,
and he paid for what he received at the
customary rates, without objection. It

onght to be considered therefore as a volun-
tary payment.
This differs this case altogether from that

cited from Coke. There the party refused
to do an official act, till an illegal sum was
paid. It was an act v/hich the party had a
right to have performed—to have it then
performed—and to have it performed for a
stated fee—refusing to do his duty, in this

respect, till other fees were paid, the ofilicer

doubtless was guilty of extortion. But in

this case the money was paid voluntarily

for services rendered voluntarily. Most of
the services were not, strictly speaking, of-

ficial services. As before observed, the peti-

tion, bond, &;c. might have been prepared
elsewhere, if the party had so chosen. If
he had so chosen, and had produced those
papers, regularly prepared and executed,
and the judge had then refused him a grant
of administration, until he bad, neverthe-
less, purchased a set of these ))apers out of
the probate office, then this case would have
resembled the one quoted. As the facts are,

I thi.;)k there is no resemblance.

I have, thus far, endeavored to shew that

the Respondent's conduct, in relation to

I

fees, was Zeg-aZ. If we have failed in this,

the next question is, whether his conduct be
so clearly illegal, as to satisfy the Court that

it must have proceeded from corrupt mo-
tives. And it is to this part ofour cases,

that we supposed the evidlence of what had
been usual in other courts, and thought to

be legal by other judges would be strictly

applicable and highly important.

It was certainly our belief, that as tho

Respondent is accused of receiving illegal

and excessive fees, in cases where fees are

not limited by any positive law, the usageand
practice of other judges, in similar cases,

known to the whole Commonwealth, and
continued for many years would be evidence
on which the Respondent might rely to re-

but the accusation of intentional wrong.

—

We have shewn to this tribunal, that in an
indictment on this same statute, in that Su-
preme Judicial Court, ftvidence of this sort

was admitted, and the defendant acquitted

on the strength of it. We had supposed it

a plain dictate of common sense, that where
a judge was accused of acting contrary to

law, he might shew, if he could, that he
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acted honestly, though mistakenly, and, to

this end, he might shew that other judges

had understood the law in the same way as

he had undeistood it. And if he were

able to shew, not only that one judge, hut

• many, and hiJeed, all judges had unilbimly

understood the law as he himself had, it

wouFd amount to a full defence. The
learned Managers have opposed the intro-

duction of this evidence ; and have prevail-

ed on this Court to reject it. Setting out

with the proposition, that, by law, the Res-

pondent could receive no fees, where none

are expressly provided by statute, they have

followed up this docuine to the conclusion,

that if fees have been taken in any such

case by the Respondent, he must be con-

victed, although he should be able to shew,

as he is able to shew, that every court, and
€very judge in the State has supposed the

law to be otherwise, than the Managors now
assert it, and have uniformly acted upon
that supposition. I am not, Sir, about to

enter into another discussion, on this point.

I am persuaded it would be fruitless. The
questions which we proposed to put to the

witnesses are in writing, and therefore can-

not easily be misrepresented. The Court
has, on the objection of the Managers, over-

ruled these questions, and shut out the evi-

dence. As a matter decided in the cause,

and for the purposes of the cause, we must,

of course, submit to the decision. Still the

question recurs, if the known usage and
practice of the courts, offered" no rule or

guide, by which the Respondent was to di-

rect his conduct, in relation to fees for ser-

vices not enumerated in the fee bill—what
(rule was to direct him .'' What is the law,

which he has broken ? We ask for tlie

rule, which onglit to have governed his

conduct, and has not governed it ; we re-

ceive for answer nothing intelligible but this,

that where the statute has not expressly

given fees, no fees are due, and it is illegal

and impeachable to receive them. If the

Court should be of that opinion, a case is

made out against the Respondent. If it

should not be of that opinion, as we trust it

will not, then we submit that no case has

been made out against him, on this charge.

As to the charge of having refused to give

Tarbellan account of items or particuhys of

the fees demanded, it is enough to say the

charge is not proved. On his cross examin-
ation the witness would not state that he
asked for items or particulars. He appears
simply to have wished a general voucher, to

show what sums he had paid for expenses in

the probate office, and to have been told that

such voucher was not necessary, as the sums
would be of course allowed in his account.

I now ask, Sir, where is the proof of cor-

ruption, in relation to any of the matters

charged in this first article ? Where is the

moral turpitude, which alone ought to sub-

ject the Respondent to punishment ? Is

there any thing in the case which looks like

injustice or oppiession ? As to the special

courts, holden for the convenience of the

party, nu injury arose from them to any
body. The witness himself says they were
a great accommodation to him, and saved

the estate much money. One learned

Manager has said these courts may lead to

inconvenience and abuse. He has taxed
his ingenuity to conjecture, rather than to

show, what possible evils might hereafter

arise from them. Yet he does this uith the

statute open bftfore him, which expressly
authorizes these courts, and the repeal of
which would seem to be the proper remedy
to relieve him from his apprehensions.

On the whole Sir, I trust that the Res-
pondent has been able to give a satisfactory

answer to every thing contained in the first

article. That he is not only not legally

proved to be guilty, hut that his conduct
was in all respects unblameable and inoffen-

sive ;—and that he will go from this cause,

not only acquitted of the charges in the ar-

ticle, but also, without having suffered, in

his reputation, from the investigation which
it has occasioned.

At a quarter before 7 o'clock, Mr. Web-
ster gave way to a motion for an adjourn-
ment, and the Court was adjourned to 2
o'clock tomorrow morning.

SENATE.
WEDNESDAY, APRII, 25,

COURT OF IMPEACHMENT.
After the usual messages between the

tv\'o Houses, the Court was opened, and at

10 minutes past 9 o'clock^ Mr. WEBSTER
resumed bis argument.

Mr. President, the remarks which have
been made on the first article, are generally
applicable to the four succeeding, and ren-
der it unnecessary to comment on those ar-

ticles, separately and particularly.

The sixth article turns out to be so little

supported by any proof, that I do not deem
it necessary to add to what has b.een said

upon it. The testimony of Dr. Prescott,
and the date of the letter produced set this

long forgotten occurrence in its true light.

The seventh article appears to me to be
a mere nullity. It ciiarges no official mis-
conduct whatever. The learned Managers,
I suppose, are of the same opinion, other-
wise they would have been content with our
admission of the article, as it stands, and
not have contended so ardently, fer the

privilege of proving what was not stated. I

have found myself, Sir, more than once
mistaken, in the course of this trial, but have
not felt more sensible, at rav own mistakes,
on any occasion, th.in when I found myself
wrong in supposing thai neiiher the learned
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Managers, nor any other lawyers, could be

found to contend, that in a cnmiual case

more could be proved against a defendant,

than had been stated ; and that it was not

enough for such defendant to admit the truth

of the facts in the wiilten allegation against

him, precisely as they stood, and to demand

j

the judgment of the court therebn. The'
constitution says that every man's oflfence

shall he fully and plainly, substantially and\

formally described and set forth. The
learned Managers seem so to construe this

provision, as that, nevertlieless, if facts be

not alleged which shew any offence at all

to have been committed, still other facts

may be found, under the words unlawfully

and corruptly, which shall amount to an of-

fence. A commentary this, Sir, on the con-

stitution of the Commonwealth, of which

I imagine the profession generally will not

be emulous of dividing the credit with the

Honorable 3Ianagers.

This seventh article charges the Respon-
dent with no misbehaviour as n judge. The
only offence imputed to him is one which
he is said to have committed as an attorney.

These over-shadowing words, " unlawfully

and corrupdy," beneath the protection of

which the learned Managers have sought to

shelter themselves, are applied to the Res-
pondent's conduct simply as an attorney at

law, and not as judge of probate.

It is proved, in point of fact, that the

Respondent performed certain merely cler-

ical labor for a guardian, for which he was

paid a reasonable and moderate compensa-

tion. The sum thus paid him was allowed,

and as we suppose JHStly allowed, in the

subsequent settlement of the guardian's

account.

The eighth, ninth, tenth, eleventh, thir-

teenth and fourteenth articles have been

fully considered by my colleagues, and I

will not detain the Court with further re-

marks on those articles.

It is the twelfth, of these articles, Sir, on

which the learned Managers seem most con-

fidently to rely. Whatever becomes of the

rest of the case, here, at least, there is

thought to be a tenable ground—Here is one

verdant spot, where impeachment can flour-

ish ; a sort of Oasis, smiling amid the gen-

eral desolation, which the law and the evi-

dence have spread round the residue of

this accusation.

I confess. Sir, that I approach to the con-

sideration of this article, not without some
apprehension. But that apprehension aris-

es from nothing in the real nature of the

charge, or in the evidence by which it is

supported. My apprehension and alarm

arise from this ; that in a criminal trial, on

a most solemn and important occasion, so

much weight should be given to mere color-

ing, atld declamation, under the form of a

criminal accusation. In my judgment, Sirj
there is serious cause of alarm, when in a
court of this character, accusations are
brought forward, so exceedingly loose and
indefinite, and arguments are urged in sup-
port of them, so little resembling what we
are accustomed to he^r in the ordinary
courts of criminal jurisdiction.

The offence, in this article, whatever it

be, instead of being charged and stated in

ordinary legal language, is thrown into the
form of a narrative A story, taken from
the mouth of a heated, angry and now con-

I

tradided witness, is written down at large,

vith every imaginable circumstance of ag-

gravation, likely to strike andistinguishing

minds ; and this story, thus told, is the very

form in which the article is brought. Here
we have, in the article itself, a narrative of
all the evidence ; we have a dialogue be-

tween the parties, are favored so far as to

be shown, by marks of quotation, what sen-

timents and sentences belong to the respect-

ive parties in that dialogue. All convenient
epithets, and expletives are inserted in this

dialogue. We find the " urgent and repeat-

ed" demand of the Respondent for fees.

We perceive also that he is made to lead the

conversation, on all occasions. He proposed
to advise and instruct ; he proposed to

allow the sum in the account ; and it was,
again, on his proposition so to insert it, that

it v/as paid. He is represented as wanting
in manners, and decorum, as well as in of-

ficial integrity. It is said he overheard a
conversation; and that therefore he pre-

pared to give his advice, before it was asked.

In short. Sir, this article contains whatever is

most likely to cause the Respondent to be
convicted, befere he is heard. I do most
solemnly protest against this mode of bring-

ing forward criminal charges. I put it to

the feeling of every honorable man, wheth-
er he does not instinctively revolt from such

a proceeding ?—In a government so much
under the dominion of public opinion, and
in a case in which public feeling is so ea-

sily excited, I appeal to every man of an
honorable and independent mind, whether
it be not the height of injustice to send

forth charges against a public officer, ac-

companied with all these circumstances of;

aggravation and exasperation ? Here the

evidence, as yet altogether ex parte, the sto-

ry told by a willing, if not a prejudiced,

witness, goes forth with the charge, embodi-

ed in the charge itself, without any distinc-

tion whatever between what is meant to be

charged, as an offence, and the evidence

which is to support the charge. Forniy
own part, Sir, I can conceive of nothing

more unjust. Would it be tolerated for one

moment in a court of lavv, I beg to ask, that

a prosecutor departing from all the usual

forms of accusation, should tell his own
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story, in his own way, mix up his evidence,

with his charges, and his ovvniiileiences, with

his evidence, so that the accusation, the evi-

dence, and the argument, should all go to-

gether ?—A judge would well deserve im-

peachment and conviction who should suffer

such an indictment to proceed.

In this case, the whole matter might have

been stated in five lines. It is simply tiiis,

and nothing more, viz ; that the Respondent
wishing, as an attorney, to obtain certain

fees from a guardian, promised, ,if they

were paid, to allow them in the guaidian-

ship account, as judge; and bei}ig paid he

did so allow them. This is the whole sub-

stance and essence of the charge-

Notwithstanding our entire confidence in

this Court, we cannot but know that the

Respondent comes to his trial on this article

under the greatest disadvantages. There is

not a member of the Court, nor a reading

man in the community, who has not read

this charge, and thereby seen at once the ac-

cusation, and the evidence, which was to

support it. The whole story is told, with all

the minute circumstances, and no ground
is left,forthe reservationof opinion, or where-

upon charity itself can withhold its con-

demnation. Far be it from me, Sir, to im-

pute this to design. I know not the cause
;

but so far as the Respondent is concerned,

I know it had been just as fair and favorable

to hiwi, that the original exparie affidavit,

upon which the article was founded, should

have been headed as JYo. 12, and inserted

among the articles of impeachment. This
Sir, is thfrtrue ground of the alarm which I

feel, in regard to this charge ,• an alarm, I

,
confess, not diminished by perceiving that

this article is so great a favorite xvith the

learned Managers ; for when obliged to give

up one and another of tlicir accusations,

Ihey have asked us, with an air of confi-

dence and exultation, whether we expect
them to give up the twelfth article also.

I will now Sir, with your permission pro-

ceed to consider whether this article slates any
legal offence. Stripped of every thing but
wiiat is material, it appears to me to asnount
to HO more than this ; viz. 1. That the Re-
spondent gave professional advice to a guar-
dian, about the concerns of his ward, and
recived fees for it. 2. That he allowed
those fees in the guardianship account. If

this be the substance of the article, then the
question follows the division which I have
mentioned, and is, 1. whether he had a right

to give such advice, and to be paid for it

;

and, 2. whether he had a right to allow the
sum so paid in the guardian's account. I

think these are the only questions to be con-
sidered. It cannot be material, certainly,

whether IVare, the guardian, pa'.d the fee
^villingly or unwillingly. The fact is true,

that the Respondent received it. If he had
90

no right (o it, then he must take the conse-
quence; if he had a right to it, then there
was nothing wrong but H'are^s want of
promjjlitude in paying it. Nor is it of any
iniportance, supposing him to he riglit in

allowing this fee in the guardian's account,
whether he interlined the charge, in an ac-
count already drawn out, or had the account
drawn over, that it might be inseried. Here
again, we tind a circumstance of no moment
in itself, put forth to be jjroniinent and strik-

ing, in this charge, and likely to produce aa
effect. It is said the sum was allov, ed by
interii7ieuiion ; as if the Respondent had
commiited one crime to hide another, and
had been guilty oi forgtnj, to cover wu ex-

tor('io7i. Sir, net only for the sake of the
Respondent, hut for the sake of ail justice,

ami in behalf of ail impartiality and candoi-^

I cannot too often or too earnestly express
my extreme regret, at ihe manner of this

charge. On a paper not yet finished and
recorded what harm to make an alteration, if

it be of a thing in itself proper to be done ?

—Is it not done every day, in every court?

—Not only affuiavils, processes, £ic. but also

minutes, decrees and Judgments of the Couil,

j

before they are recorded, are constantly aUer-

^ ed by interlineation, by the Court itself, or

its order. The paper was in this case be-

fore the judge. It had not been recorded. If

any new claim had then been produced, tit to

be allowed, it was proper to allow it, and cer-

tainly not criminal to insert the allowance
hy interlineaiioa.

If, Sir, the substance of every thing done
by the Respondent in this case was lawful,

then there never can justly be a criminal
conviction, founded on the mere manner of
doing it ; even though the manner were be-
lieved to be as improper and indecorotis as
Ware would represent it. There is therefore

no real inquiry, in this case, as I can perceive,

but whether the' Respondent had a right to

give advice, and to be paid for ii ; and
whether he had a right to allow it in the
account.

And, in the first place. Sir, had the Re-
spondent a right to give professional advice
to this guardian, respecting the estate of his

ward ?

It has frequently, perhaps as often as otl.er-

wise happened, that Judges of Probate have
been practising lawyers. The statute book
shows, that it has all along been supposed ihat

this might be (he case. Thore are acts,,

which declare that in particular, specified

cases, such as appeals from their own judg-
ments, they shall not act as counsel ; imply-
ing of course that in oiher cases ihcy are

expected so to act, it they see fit. Until

the law of 1818, there was nothing to pre-

vent them from being counsel for esecrilors-^

administrators and guardians^ as well as any
other clietus. Mv colleague who first ad-
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diessed the Court has fully explained the his-

tory and state of the taw in this particular.

There being then no positive prohibition, is

there any thing, in the nature of ihe case,

tliat prevents, or should prevent, in all cases,

a judge of probate from rendering profess-

ional assistance to executors, administrators

or guardians. I say in all cases, and sup-

posing no fraudulent or collusive intention.

The legislature has now passed a law on

this subject, which is perhaps very well, as a

general rule, and now, of course, binding

in all cases. But before the passing of this

law, it can hardly be contended, that in no

case could a judge of probate give profess-

ional advice to persons of this character.

—

I admit, most undoubtedly. Sir, that if a case

of collusion, or fraud were proved, it would

deserve impeachment. If the judge and

the guardian conspired to cheat the ward, a

criminal conviction would betiie just reward

for both. They might go into \itter disgrace

together, and nobody would inquire which

was the unjust judge, and which the fraudu-

lent guavdian ;
" which was the justice, and

which was the tiiief." But in a case^ of fair

-and honest ch.aracter, where' the guardian

needed professional advice, and the judge

was competent to give it, I see no legal ob-

jection. No doubt a man of caution and

delicacy would generally be unwilling to

render professional services, upon the value

of which he might be afterwards called up-

dn officially to form an opinion. He would

not choose to be under the necessity of judg-

ing upon his own claim. Still there would

seem to be no legal incompatibility. He
must take care only to judge right. In va-

rious other cases, judges of probate are or

may be called on to make allowances for

monies paid to themselves. It is so in all cas-

es of official fees. It might be so, also, in the

case of a private debt due from the estate

of a ward to a judge of probate. If, in this

very case, there had been a previous debt

due from JVare's ward to the Respondent,

might he not have asked Ware to pay it? -Nay
Diight he not have " demanded^'' it : might

be not even have ventured to make an " ur-

gent and repeated requtst,''^ for it ?—And if

he had been so fortunate as to obtain it,

might he not have allowed it in Ware's
guardianship account ?—And although he

had been presumptuous enough to insert it

hij interlineation, anioTig other articles iu

the account, befere it was finally allowed

and passed, instead of drawing off a new ac-

count, would even this have been regarded

as flagrant injustice, or high enormity ?

—

Now i maintain, Sir, that the Respondent
had in this case a right to give professional

advice : and a right to be paid for it ; and,

until paid, his claitn was a debt, due him
from the w;ird's estate, nhicli he might treiit

like any other debt. He might receive it,

as a debt, and then as a debt paid allow it

in the guardian's account.
As before observed, the first question is,

whether he could rightfully give this advice.
It was certainly a case in which it was prop-
er for the guardian to take legal advice
of some body. The occasion called for it,

and we find the estate to hav^een essential-

ly benefiited by it. It is amonig* the clearest

duties of those who act in situations of trust,

to take legal advice, whenever it is necessary.

If. they do not, and loss ensues, they them-
selves, and not those whom they represent,

must bear that loss. There can be no clear-

er ground,on which to make execuiors,admin-
istrators, and guardians personally liable for

losses which happen to estates under their

care, than negligence in not obtaining legal

advice, when necessary and proper. If, in-

stead of giving this fee to . the Respondent,
the guardian had given it to any other pro-

fessional man, would any body have thought
it improper ?—I presume no one would.

Then, what was there, in the Respondent's
situation, which rendered it improper for

him to give the advice.^ It concerned no
matter that could come before him—It was
wholly independent of any proceeding
arisen, or that could arise, in his court. It

inteifered in no way with his judicial duty,

any more than it would have done to have
given the sanie advice to the ward himself,

before the guardianship. He had then as

good right to give this advice to the guaidi-

an, as he woiTld have had to have given it to

the ward.

And, Sir, in the second place, I think it

plain, that if he had a right to give the ad-

vice, and to be paid for it, he had not only

the right but was bound to allow it in the

guardian's account. ' This article is attempt-

ed to be supported altogether by accumulat-

ing circumstances, no one of which bears

resemblance to any thing like a legal of-

fence. Is the Respondent to be convicted

for having given the advice? "No," it is

said, " not that alone, but he demanded a

fee for it." Is he to be convicted then, for

giving advice, and for demanding a fee far

it, it not being denied that it was a fit occa-

sion for some body's advice ?—" No, not

convicted for that alone, but he insisted on

a fee, and was urgent, and pressing for it."

If he had a right to the fee, might he not

insi&t upon it, and be urgent for it, till he

got it, without a violation of law ? " But
then he promised to allow it in the guardi-

an's account, and obtained it by means of

this promise, and did afterwards allow it,"

But if it ought to be paid, and the guardian

paid it, ought it not to be allowed in his

accoimt, and could it be improper for

the Respondent to say he should so al-

low it, and actually so to allow it ? '_' But

Jdid he not allow' it by interlineaticnT''
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Wliat sort of inteiTincation ? Tiie ac-

count was befoie him, unrecorded ; this

came forward, as a new charge : and for

convenience and to save labor, it was.in-
" serted among other charges, without a new
draft ; and t^is is all the interlineation there

is in the case.

I now ask you, Sir—I put it to every

jneinber of this Court, upon his oath and
his conscience, to say on luhich of these cir-

cumstances the guilt attaches. iVkere is the

crime? If this charge had been carried to

the account without interlineation, would
the Respondent have been guiltless ?—If

n,ot, then the interlineation does not consti-

tute his guilt, if the fee hud been paid io

some one else, and then allowed, in the same
manner it xvas allowed, would the Respon-
dent have been guiltless ? If so, then the

crime is not in the manner of allowing the

charge. If the guardian had urged and
pressed for the Respondent's advice, and in

receiving it had paid for it willingly and
cheerfully, and it had been properly allow-

ed in the account, would the Respondent
then have been guiltless ? If so, then his

onere giving advice, and takingfeesfor it, of
agurtrdietn, does not conslilute his crime. In
liiis manner, Sir, this article may be analyz-
eid, and it will be found that no one part of
it contains the criminal matter—and if there

be crime in no one part, there can be no crime
in the whole. It is not a case of right acts done
with wron^ motives, vvhich sometimes may
show misconduct, all taken together, al-

tliough each circumstance may be of itself

indifferent. Here is official corruption coni-

pliined of. We ask, in what it consists.

We demand to know the legal offence which
has been committed. A narrative is re-

hearsed to us, and we are told tbat the re-

sult of that must be conviction ; but on
what legal grounds, or for what describafale

legal reason, I am yet at a loss to under-
stand.

The ariicle mentions another circurn-

strince, whicli whether true or false, must ex-

ceedingly prejudice the Respondent, and
yet h.is no just bearing on the case. It is

said the Respondent told Ware, that if he
would pay this fee, the " overseers need
know nothing about it." Now, Sir, what
iiad the overseers to do with this.^—no
more than the town crier. Those parts of
tlie account which consisted of expenses in-

curred in their neighborhood, were pn.'periy

enough, thoug!> not nece.ssarily, subjected to

their examination. They !iad an interest in

having the account right, and their appro-
bation was a convenient voucher. But what
had they to do, with the propriety of the
guardian's taking legal advice, for the bene-
fit of bis w:ird ? They couid not judge of it,

nor were they to apjirove or disnpprove his

charge fur obraining such acivice, Wliv,

then, I ask. Sir, was this observation about
the overseers introduced, not only as evi-

dence, but into the body of the charge itself,

as making a part of that charge ? What
part of any known legal offence does that

observation, or others like it, constitute ?

Nevertheless, Sir, this has had its effeat, and
in my opinion a mist unjust effect.

I will now, Sir, beg leave to make a few
remarks on the evidence adduced in sup-

port of this article. Of those facts which I

have thought alone material, there is no
doubt, nor about them any dispute. It is

true, that the Respondent gave the advice,

and received the fee, -and allowed it in the ac-

coimt. Ifthis be guilt, he is guilty. As to every

thing else, in the articles—as to all those al-

legations which go to degrade the Respon-
dent, and in some measure affect his reputa-

tation,as a man of honor and delicacy—they

rest Oil Ware, and on Ware alone. Now,
Sir, I only ask for the Respondent the com-
mon advantages allowed to persons on trial

for alleged offences. I only entreat for him
ftoin this Court the observance of those

rules which prevail on all other occasions,

in respect to the construction to be given to

evidence, and tiie allowances which partic-

ular considerations render proper.

It is proved, that this witness has had a
recent misunderstanding with the Respon-
dent, and that he comes forward, only sinca

that misunderstanding, to bring this matter
into pnblic notice.—Threats of vengeance,
for another supposed injury, he has been
proved to have uttered more than once.

—

This consideration alone, should lead the

Court to receive his evidence with great

caution, when he is not swearing to a sub-

stantial fact, in which he might be contra-

dicted, but 10 the manner oi a transaction.

Here is peculiar room for misrepresentation,

and coloring, either from mistake or design.

Wliat a public officer does, can be proved
;

but the mere manner, in which he does it,

every word lie may say, every gesture he
may make, cannot ordiiiarily be proved ; and
v/hen a witness comes forth who pretends to

remember them, whether iie speaks truth or

falsehood, it is most difficult to contradict

him. It is in such a case therefore that a
prejudiced witne^ss shotdd be received with

the utmost caution and distrust.

There is. Sir, another cirannstance of
great wei2;iit.

—

This is a very stale com-
plaint. It is now nearly six years, since this

transaction' took place. ^Vhy-hasit not

been Qonip!ainpd_ of before ?—There is no
new discovery. All that is known nov/,

was known then. If ffare thought of it

then, as he tliinks of it now, why did he not

complain then ? What has caused his hon-
est indignation so long to slumber, and whtir.

should cause it to be roused oidy by a qiiar-.

rei ".vith the Respondent^ ^
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Let ine ask, Sir, what a gvanc^ jury would

sny to a prosecutor, who, witii the full

luiowledge of nil ihe facts, should have

slept over a suppos'ed injuvy for six years,

and sliould then come forward to prefer an

jiidietinent ?—Wiiat would they say espe-

cially if they found hin;i apparently stimu-

lated by recent resentment, and prosecuting,

for one supposed ancient injury, with the

heat and passion excited by another suppos-

ed recent injury ? Sir, they would justly

look on iiis evidence '.vith suspicion, and

would undoublediy throw out his bill. Jus-

tice would demand it ; and in my humble
opinion justice demands nothing less on the

present occasion.

Bui, Sir, there is one ruio of a more pos-

itive nature, wjijch I think applicable to the

case ; and that is, tliat a witness detected in

one misrepres*.>ntation is to lie credited in

nothing. This rule is obviously founded in

the plainest reason, and it would be totally

unsafe to disregard it. Now if there be any
one part of Wave's testimony, more essen-

tial than all the rest, as to its effect in giving
j

ft bad appearance to the Resjjondent's con-
'

duel, it is that in which he testifies that the

Respondent volunteered, in the case, and o(^

fered his advice before it wms asked. Th.is

is a mo'it material part of the whole story
;

rt is indispensable to the keeping of the pic-

tis;e which the learned Managers have
drawn.—And yet. Sir, in this particular,

Jfuix is distiiiCtly and positively contradicted

by Grout. Now, Sir, if we were in a court

ot law, a jury would be instructed, that if

they believed Ware had wilfully deviated
j

Com the truth, in tliis respect, nothing
I

which rested solely on his credit would be
|

vpceived as proved. We ask for the Respon-
[

dent, in this, as in other cases, only the com-
mon protection of the law. We require on-f
ly that those rules, which have governed oth-

er trials, tnay govern liis ; and according to

these rules, I submit to the Com t\ that it can-

not and ought not to convict the Respondent,
even if the facts sworn to would, if proved,

warrant a conviction, upoji the sole testimo-

ny of this witness. Even if we were sure

that there were no other direct departure
from the truth, yet in the whole of his nar-

rative, and the whole of his manner, we see

I think indications of great animosity and
tnojtidice. If the whole of this transaction

were to be recited by a friendly, or a candid
witness, I do not believe it woult,! strike any
body as c.Ktraordinary. Any mode of tell-

ing this story uiiich shall confine the narra-

tive to the essential facts, will leave il, in

my liimible o|iin!(ivi, if not a strictly proper,

yet by no means an illegal or impeachable
tiansaclion., Let it be rcmerabcrcd that a

great pari of his story is such, as cannot be
f ontradicted, though it be fnlse. in as much
as i; relates lo alleged conversations between

him and the Respondent when nobody else

was present. Wherever the means naturally

exist of contradicting or qualifying his testi-

mony, there ir is accomplished. Whatever
circumstance can be found bearing on it,

shows that it is in a greater or less degree in-

correct. For example, Ware would repre-

sent that it was an important part of this ar-

rangement to keep the payment of the fee

from the knowledge of the over.seers. This
was the reason why the chalge was to be
inserted in the existing account, by interline-

ation, let the evidence is, that a complete
copy of this very interlined account was
carried home by fVarc, where the overseers

could see it, and would of course perceive

exactly what had been done. Tins is utter-

ly inconsistent with airy purpose of secrecy

or concealment.
Making just and reasonable allowances,

for the considerations which I have mention-
ed, I ask, is any case^roret/, by the rules of
law, against the Respondent .' And further,

Sir, taking the facts only which are satisfac-

torily established, and supposing the Res-
pondent's conduct to have been wrong, is it

clearly shown to have been intentionally

wrong. If he ought not to have given the

advice, is it any thing more than an error of
judgment ? Can this Court have so little

charity for human nature, as to believe that

a man of respectable standing could act

corn</;% for so paltry an object ? Even al-

though they should judge his conduct im-
proper, do they believe it to have originate.d

in corrupt motives ? For my own part. Sir,

notwithstanding all that prejudices and pre-

possessions may have done, and all that the

most extraordinary manner of presenting this

charge may have done, I will not believe,

till the annunciation of its judgment shall

compel me, that this Court will ever convict

the Respondent ujjon this article.

I now beg leave to call the attention of

the Court to one or two considerations of a

general nature, and which appear to rue to

have an important bearing on the merits of

this whole cause.—The first is this, that from
the day when the Respondent was appointed

judge of probate down to the period at which
these articles of impeachment close—from
the year 11105 to 1821— there is not a single

case, with the exception of that alleged by

Ware, in which it is even pretended that any

stcvecij was designed or attempted by the

Respondent : there is not a single case, in

wiiich he is even accused of having wished

to Iseep any tiling out of sight, or to con-

ceal any fact in his aflmini>tration, any
charge vchich he had made, or any fee which

he had taken. The evidence, on which

you are to judge him, is evidence furnished

by himself; and instead of being obliged

to seek for testimony in sources beyond the

Respondent's control, it is hi? own iivo«ed-
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aclions, liis public administration, and the

records of his office, which the Managers of

tlie prosecution alone have been able to pro-

duce. And yet he is charged with having

acted iciifully and corruptly as if it were possi-

ble that a magistrate, in a high and responsible

station, v/ith the pyes of the community up-

on iiiin, should for near twenty years pursue

a course of corrupt and wilful maladminis-
tration, of which every act and every in-

stance was formally and publicly put on rec-

ord by himself, and laid open in the face of

the community. Is this agreeable to the

laws of iiuman nature? Why, Sir, if the

Respondent has so long been pursuing a

course of conscious, and wilful, and corrupt

mal-administration, why do we discover none
of the usual and natural traces of such a course

—some attempt at concealment, some ef-

fort at secresy ; and in all the numberless
cases, in which he had opportunity and
temptation, why is not even a suspicion

thrown out, that he has attempted to draw a

veil of privacy over liis alleged e.rfoj'h'orjs ?

—

Is it in reason that you should be obliged to

go to his own records for the proof of his

pretended crimes ? And can you, with even
the color of probability, appeal to a course

of actions nasuspiciously performed in the

face of heaven, to support an accusation of

offences in their very nature private, con-

ce jiled, and hidden ?

Another consideration of a general nattu'e

to which I earnestly ask the attention of tliis

Hon. Court, is this, that after all these ae-

cusations. which have been brought togeth-

er against the Respondent, in all these arti-

cles of impeachment, and with all the indus-

try and zeal, with which the matter of them
has been furnished to the Hon. Managers,
he is not accused nor was suspected of the

crime, most likely to bring an unjust judge

to the bar of this Court. Show me
tiie unjust judgment he has rendered, the

illegal order he has given, the corrupt de-

cree he has uttered, the act of oppression

lie has committed . What, Sir, a magistrate,

charged with a long and deliberate jjerse-

verance in wilfil and corrupt administration,

accused of extortion, thought capable of

accepting the miserable bvibe of a few cenis

or a few dollars, for illegal and unconstitu-

tional acts—and that too in an ollfice, pre-

senting every day the most abundant oppor-
tunities, and if tiie Respondent were of the

character preteaded, the niost irresistible

temptation to acts of lucrative injustice
;

and yet, not one instance of a corrupt, ille-

gal, or oppressive judginent! I do ask tlie

permissiiui of this Hon. Court and of every

member of it to put this to his own con-

science. I will ask I'.im, if he can now
name a more able and upright magistrate,

as shown in all his proceedings andjudg-
snents, in all the offices of probate in tiie

State ? One whose records are more reg-

ularly and properly kept, vvhose administra-

tion is more prompt, correct, and legal,

—

whose competency to the duties is more com-
plete, whose discharge of them is more
punctual? I put this earnestly, Sir, to the

conscience of every member of this Hon.
Court. I appeal more especially to my hon-
orable friend, (Mr. Fay) entrusted with a

share of the management of this prosecu-

tion, and who has been for twenty years an
inhabitant of the county of Middlesex. I

will appeal to him. Sir, and I will ask him,
whether if he knew, that this night his wife

should be left husbandless and liis children

fatherless, there is a magistrate in the State,

in whose protection he had rather they
should be left, than in that of the Respon-
dent ? Forgetting, for a moment that he is

a prosecutor, and rememberiiig only that

he is a citizen of the same county, a mem-
ber of the same profession, with an ac-

quaintanceoftwenty years standing, i ask him
if he will say that he believes there is a
county in the State, in which the office of

Judge of Probate has been better adminis-
tered for twenty years, than it has been in

the county of Middlesex by this Respondent.
And yet, Sir, you are asked to disgrace him.
You are asked to fix on him the stigma of a
corrupt and unjust judge, and condemn hinfi

to wear it through life.

Mr. President, the case is closed ? The
fate of the Respondent is in your hands. It

is for you now to say wh-ether, from the law
and tlio facts as they have appeared before

you, you will proceed to disgrace and dis-

franchise him. If vour duty calls on you
to convict him, convict him, and let justice

be done ! but I adjure you let it be a clear

undoubted case. Let it be so for his sake,

for you are robbing him of that, for which
with all your high powers, youcan yield him-

no conjpensation ; let it be so for your own
sakes, for the responsibility of this day's

jndgment is one, vvhicii you must carry with

!

you tln-ough your life. For myself, I ain

\
willing here to relinquish tlie characier of an

advocate, and to express ojiinions by which

I am willing to be bound, as a citizen of ihe

community. And I say upon my honor and
conscience, that I see not hnw, with the

law and constitution fur yciu- guides, you
can pronounce tiie jiespondent guilty, I

declare, that 1 have seen no' case of wi!i''ul

and corrupt official misconduct, set (lulh ac-

j

cording to the requisition of the constitution

;

and proved according to the common rules of

j

evidence. I see many things in^prudent and

I

ill judged ; many tilings that I could wish

j

had been otiierwise ; but corrupt!'!!) and

/ crime I do not sec. Sir, the prejuoices vS

j

the day will soon be forgotten ; the pa.-i-ions,

j

if any there be, which have esciteil or fa-

vored this prosecution, will subside : byt
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the consequence of the jndgmont you are

about to Vender »vili outlive botli them and

you. Tlie Respondent is now brouglu, aj

single unprolectfd individual, to this formi-

dable bar of judginetu, to stand against the
i

power and authority of the State, I knoivi

you can crush him, as he stands before you,

and clothed as you are with the sovereignty

of the State. You have the power "to]

change his connlenance, and to send him
,

away."—Nor do I remind you that your !

judsimcnt is to be rejudged by the coinmuui-
j

ry ; and as you have summoned him for

trial to tnis high tribunal, you are soon to

descend yourselves from these seats of jus-

1

tice, and stand before the higher tribunal of

the world. I would not fail so mUch in res-

1

pect to this Hon. Court, as to hint that it^

could pronounce a sentence, which the com-

munity will reverse. No Sir, it is not thei

world's revision, which I would call on you
j

to regard ; but thai of your own conscien-j

CGs when years have gone by, and you, shall
|

look back on the sentence you are about to i

render. If you send away the Respondent,

condemned and sentenced, from your bar,
|

you a.e yet to meet him in the wortd, on

wliich you cast him out.—You will be call-

ed to behold him a disgrace to his family, a

sorrow and a siianse tc) his children, a living

fountain of grief and agony to himself.

If you shall then be able to behold bim

only as an unjust judge, whom vengeance

)ias overtal-cn, nnrl justice has blasted, you

will be able to look upon him, not without

pity, but yet without remorse. But, if, on

the other hand, you slnil! sec whenever and

v.'herever you niect him, a victim of preju-

dice or of passion, a sncriilce to a transient

excitement ; if ynn shall see in him, a man,

for whose condcmnilion any provision of the

constitution has hron violated,' or any prin-

ciple of law broken down ; then will he be

abU"—humble and low as tnay be his condi-

tion then will he be able to turn the cur-

rent of compassion backward, and to look

with pity on those who have been his judges.

If you "are about to visit this Respondent

with a judgment which shall blast his

house; if tlie bosoms of the innocent and (he

amiable are to he made to bleed, under yonr

infliction, I beseech .you to be able to

fifnte clear and strong grounds for yoiu'

proceeding. Prejudico and excitement arc

transitory, and will pass away. Poiiiical ex-

pediency, in matters of judicatmc, is a false

rind holiow principle, and will riever satisfy

the conscience, of him who is fearful that

h-r rniiv have given a hasty judgment. I

earnestly entreat you, for your own sakcs, to

possess yourselves of solid reason«, founded

in truth and justice, for the judgment you

pronounce, which you can carry with you,

till you go down into yom- trraves ; reasons, j'

which it will require no argunient to revive,
j

no sophistry, no exciteir.cnt, m regard ta
popular favor, to render satisfactory to youv
consciences ; reasons which you can appeal
to, in every crisis of your lives, and which
shall be able to assure you, in your own
great extremity, that you have not judged a

fellow creature without mercy.
Sir, I have done with the case of this in-

dividual, and now leave him in your hands.
But I would yet once more appeal to you as

public m.en ; as statesmen ; as men of en-

lightened minds, capable ot a large view of
things, and of foreseeing the remote conse-

quences of important transactions ; and, as

such, I would most earnestly inrplora you to

consider fully of the judgment you may
pronounce. You are about to give a con-

struction to constitutional provisions, which
may adhere to that instrument for ages,

either for good or evil. I may perhaps

overrate the importance of this occasion

to the public welfare ; but I confess it does

appear to me that if this body give its sanc-

tion to some of the principles which have

been advanced on ihi-s occasion, then there

is a power in the State above the constitu-

tion and the law ; a power essentially arbi-

trary and concentrated, the exercise of
which may be most dangerous. If impeach-
ment be not under the rule of the constitu-

tion and the laws, then may v,e tremble, not

only for those who may be impeached, but

for all others. If the full benefit of every

constitutional provision be not extended to

the Respondent, his case becomes the case

of all the people of tiie Commonwealth.
The constitution is their constitution. They
have made it for their own )»rotection, and
for his atiiong the rest. They are not ea-

ger for his conviction. They are not thirsting

for his blood. If he be condemned, with-

oiu having his offences set f<jrth, in the man-
ner which they, by their constitution liave

prescribed ; and proved, in the manner
which they, by their laws have ordained,

then not only is he condenmed -unjustly, but

tho rights of the whole people disregarded.

For the sake of the people themselves, there-

fore, I would resist all attempts to convict by

straining the laws, or getting over their pro-

hibitions.— I hold up before him the broad

shield of the constitution ; if through that

he be pierced and fall, he will be but one
sufferer, in a common catastrophe.

Mr. Webster having ended at 25 minutes
past 11, IMr. SHAW rose :—

Mr. President, in common \vith the Hon.
Managers with whom I am associated, I

WU'il that I am snflic'ently imjjrcsscd with

the magnitude and importance of the tran-

saction in which we arc now engaged. I

am well aware of the dignity of the high

tribimal before uhicli I stand, of the duty

of the constitutional accusers by wjiom this

prosecution is insti'.uted, of the elevated
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persona and official character of the accus-

ed, of the nature of the otfences imputed to

him, and the deep and intense interest,

which is felt by the conununily, in the re-

sult of this trial. It is perhaps true, that

these transactions may be recorded und re-

membered, that the principles advanced,

and the decisions made in the course of tiiis

trial, will continue to exert an influence on
society, either salutary or pernicious, long

after all those of us, \yho either as judges or

as actors, have a share in these proceedings,

shall be slumbering with our fathers. And
yet I do not know that these considera-

tions, serioHs and affecting as they certainly

are, can afford any precise or useful prac-

tical rule, either for the conduct or decision

of this cause. la questions of policy and
expediency, there is a latitude of choice,

and the same end may be pursued by differ-

ent means. But in the administration of

justice, in questions of judicial controversy,

there can be but one right rule. Whetlier

therefore thepanies are liigh or low, wheth-
er the subject in controversy be of great or

of little importance, the same principles of

law, the same rules of evidence, the same
regard to rigid and exact justice, must guide

and govern the decision. "Thou shalt do
110 unrighteousness in judgment; thou shalt

iiot respect the person of the poor, nor hon-

or the person of the mighty, but in right-

eousness shalt thou judge thy neighbor;"

—

is an injunction dehvered upon the highest

aiifhority and enforced by the most solemn
of all sanctions.

Nor am I aware that powerful and animat-

ed appeals to your compassion or resent-

mentjcan have any considerable or lasting in-

fluence ; they may indeed afford opportuni-

ty for the display of genius and eloquence,

*.i;cite a momentary feeling of sympathy
and admiration, and awake and command
attention. Beyond this, their influence

would be pernicious and deplorable. If the

charges brought a gainst the Respondent are

satisfactorily proved, justice, that justice due
to the violated rights of an injured commu-
nity, that justice deserved by the breach of
the most sacred obligations, demands a con-

viction, from which no considerations of

compassion can or ought to shield him. On
-the contrary, if these charges are not sub-

stantiated, or do not import criminality,

110 feelings of resentment,no prepossessions of

guilt, hofvever thoroughly impressed.can pre-

vent liis acquittal. The question therefore

comes to precisely the same point, as in ev-

ery other case of sriminal accusation, that

of guilt or innocence. In discharging that

part of the duty of this occasion, which has

ujiexpectedly devolved on me, I am op-

pressed will) a feeling of anxiety, which it

is impossible to express, and quite in vain to

disguise. The extfeijc and variety of tlie

legal and constitutional ))riiiciples, which
have been brought under discussion, tiie

number of the charges contained in these

articles, with the mass of evidence introduc-

ed i'l relation to them, the rare combina-
tion of talent, eloquence and legal informa-

tion, which tlie Respondent has called to

his aid in conducting hisiiefence, all admon-
ish me of tiie great weight of responsibility,

which rests upon tiie Managers of this pros-

ecution.

Regarding this however, as a duty, a great

public duty, from v/hich I dare not shrink,

relying upon your indulgence and that of

the Hon. Court, I shall proceed in the

discharge of it, in the best manner in my
power.

This is a prosecution founded on a com-
plaint made by the House of Representa-

tives, and conducted in the most solemn
form,, knovvn to the constitution— that, of
impeachment. It embraces the discussion

of principles, in which the people of this

Commonwealth have a deep interest. The
pure, upright and unsuspected administra-

tion of justice, in all its departments, af-

fording at once security and satisfaciioa to

every citizen, lies at ihe foundation of ali

those civil and social lights, which it was the

main design of the constitution to preserve

and perpetuate. With a view to so impor-

tant and vital an interest, this ijrosecutioii

has been brought forward, by the House of

Represen'atives. But I trust Sir, it isscarce-

ly necessary in behalf of that House and
the Managers, distinctly to disavow and dis-

claim all feeling of resentment ; all partial^

sinister or vindictive motives, in the conduct
of this prosecution. Ths office of accuser

is certainly a painful and irksome one, and
to most of us happily a rare and unusual one.

But a slight recurrence to the circumstan-

ces attending this proceeding wijl show, that

the course adopted by the House of Repre-
sentatives was inevitable , one which admit-

ted of no alternative ; which was required

by an imperious sense of duty. At the last

session of the Legislature, complaints cams
to that House, respecting the official cenduct

of the Respondent, which were of a nature

to demand an immediate and thorough in-

vestigation. An inquiry was instituted by a

committee furnished with authority to send

for jiersons and papers. By this means, in-

formation was communicated and facts were

disclosed, which demanded the prompt and
vigorous interposition of the constitutional

powers of the House of Representatives for

the purpose of bringing the Respondent to

an open and impartial trial'. This alone, if

imiocent, could enable him to wipe away the

fold stains attached to his official reputation,

and to reinstate himself in the confidence

and good opinion of his fellow-citizens. Oa
'he co!iU'ary, if ^uiltV; t!]is :.lone Could a.!-.
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ford au adequate means of punishing tlie

fiagrant misconduct of the Respondent,

stripping him of those delegated powers,

which he had wantonly abused, and vindi-

cating the purity and integrity of justice.

The House of Representatives therefore

could not for a moment hesitate as to their

course ot proceeding. The trouble and ex-

pence of such a prosecution, though distinct-

ly foreseen, could scarcely require a mo-
ment's consideration ; they were but as the

dust of the balance, in comparison with the

great object in view. The lime and man-
ner in which this trial is had, the prospect

of its speedy decision, are certainly subjects,

of congratulation. Scarcely two months
have elapsed since these charges were pre-

ferred ; and yet ample time has been al-

lowed to the Respondent to prepare for his

defence. It is to be hoped that this prece-

dent will serve to redeem the process of im-

peachment, from tlie imputation of unwar-

rantable and almostinterminabledelay, which

has sometimes been attached to it, and dis-

play it in the exercise of those salutary

powers, for which it was designed.

One o[ the learned counsel for the Res-

pondent, has suggested that the Respondent
has some reason to complain of circumstan-

ces attending this prosecution, which in his

view might serve to prejudice him in the

opinion of his judges. It is stated that re-

ports have been in exteasive circulation in

the community injurious to his reputation,

that circumstances of his case have even been

alluded to in publications, and a single par-

graph to that effect from a newspaper in the

interior was read. Fur none of these things

certainly are the House of Representatives

lesponsible. So cautious were they of

giving premature publicity to tliese charges,

before the Respondent could have opportu-

nity to know and to answer llism, that they

expressly declined printing the report and

the articles of impeachment, even for the

use of their own members and Managers.

But whatever may be the origin and extent

of such rumors and anonymous imputations,

they can have no influence here. At a time

when slanderous tdngues, and pens, and

presses are busy with the names of men,
most eminent in society, for purity and irre-

proachable integrity, the Respondent would

indeed be. above the lot of humanity if he

could hoi^e to pass unnoticed. But mere
statements and suggestions, whatever may
be their import, whether whispered in secret

or circulated in public journals, can make
no impression on the minds of men of firm-

ness and discernment, of men who know
and appreciate the value of (jfficial reputa-

tion, and above all, of men who are baund
by their oaths to decide according to evi-

dence.

With rtgard to the principles upon which
|

lliis impeachment is to be conducted, we>

shall not essentially differ with the learned
counsel for the Respondent,in the views they

have taken. These principles are to be de-

rived partly from the common law of Eng-
land, in which most of our legal principles

and practices have their origin, aud partly

from the provisions of our own constitution.

The article in the constitution under which
this tribunal is organized, piovides that the

Senate should be a court for the trial of all

impeachments made by the House of Rep-
resentatives against any officer, or officers of
thisComm()nwealth,for misconduct and mal-
administration in their offices.

Some difference of opinion may arise, as

to the true construction and effect of these

words, misconduct and mal^adminislraiion

in office, as they stand in this clause of the

constitution, proceeding partly from the am-
biguity and want of technical precision in

the words themselves, and partly from their-

connection with the other words in the same
paragraph. Tlie latter clause provides, that

(he party so convicted (i.e. on impeach-

ment,) shall be nevertheless liable to indict-

ment, trial, judgment and conviction, accorcl-

ing to the laws of the land.

Perhaps the most reasonable construction

of these provisions in the constitution taken

together, is, that proceedings by impeach-
ment and by indictment are had alio intuitu,

designed and intended for distinct pur-

poses ; the one to punish the officer, and the

other the citizen. It is obvious that a per-

son in official station, is bound in common
with all other citizens, to obey the laws of
the land, and is answerable to the ordinary

tribunals for any violation of them. But the

constitution establishes a broad find marked
distinction between official delinquency, and
offences against social duty. Criminal acts

therefore may be committed by an officer, of

such a nature as to render him liable to in-

dictment and punishment in the courts of

justice, and at the same time being in obvi-

ous violation of his official duty, may render

hiin liable to impeachment. Again, other

acts may be supposed, which, as breaches of
the laws, would render an officer liable to

indictment and punishment, but wliich not in

any way affecting his official character and
duty, would not render him liable to im-
peachment. The position is equally sound,

that acts may be committed by a public offi-

cer, in direct violation of his official duty

which would amount to misconduct and mal-

administration in office within the intent of

tiie constitution, and which would conse-

quently render the officer liable to impeach-

ment, and yetofsuch a nature that the ordi-

nary tribunals would not take notice of and
punish them, in tlieir usual coarse of pro-

ceedings, and according to the laws of the

land, and for which therefore the offender

would not be indictable. If this construc-

tion ba true, an act may be punishable both
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by iiulicunent and impeachment, or the one,

01- the other exchisively, aacording to its na-

ture and circumstancas.

By the constitution, wjiich is a law of the

liighest nature, every officer, is bound to take

uii oath,fuithfulIy and impartially to perform

and discharge all the duties incumbent on

liim as such officer, according to the best of

his abilities and understanding, agreeably to

the rules and regulations of the constitution,

and the laws of ihis Commonwealth.
To perform these duties faithfully and

irapartially, he must understand theni, and
he must use due diligence to acquaint him-
self with them. I should therefore hold

that anv gross and continued neglect of

the ordinary means of information, as if an

officer were to disregard those public statutes

which are made from tin»ie to time, and,

llioknowledge of which would be necessary

to the intelligent and proper disciiarge of the

dutiesof hisoffice,orif thejiulgeofan inferior

court should wilfully neglect to inform him-
self of those adjudications of superior courts,

which as precedents ought to bind and gov-

ern him ; or in any way should wilfully neg-
lect the means of qualifying himself for ilie

faithfu^and intelligent performance of his

duties, such neglect ^-ould be misconduct
punishable by impeachment. Perhaps, in

this view, the commission of any heinous

crime,thnugh not immediately connected with

the execution of his office, by utterly disquali-

fving bim and rendering him incapable of

performing the duties of an office, requiring

dignity, confidence, ability and integrity,

might reasonably be construed to be misbe-

haviour, and misconduct in office. I should

certainly yield with great reluctance to the

position of one of the learned colnisel, that

the commission of an infamous offence by u

judge, as perjury or forgery, for instance,

would not render him liable to impeachment.

It would certainly be a great defect in the

constitution, if a man could be brought to

the bar one day, convicted of an infamous

offence, and sent to the pillory, apdthe next,

could assume the robes of office, and sit in

judgment and denounce an ignominious

punishment upon a feiJow criminal, not

more infamous than himself. It is howev-
er useless to speculate further upon ques-

tions, however interesting to the character

vf the Commonwealth and the principles of

its constitution, which do not arise immedi-

ately in the case now under consideration.

But sir, it hss been urged upon you in the

course of this trial, and reiterated again and

a<Tain, with as much confidence as if it were

a conceded point, that the Managers here

claim to come before you, with loose, gener-

al and undefined charges against the Res-

pondent, relying rather upon a general tem-

per of dissatisfacticm abroad, than upon any

proof of criminaiitv in his conduct, ar.d

23

that after all, this prosecution is little more
than an appetil to your discretion or your
resentment, to remove the Respondent from
office, because he has happened to become
unpopular anil obnoxious. Upon this ns-

suminion much of the argument and elo-
quence of the learned gentlemen on the
other side, have been exhausted; and tliey

have contended wiih a laudable, but in our
view, rather a misplaced and unnecessary
zeal, against ihe introduction of arbitrary
and oppressive principles. Sir, I am at a
loss to discover in what part of these pro-
ceedings, the learned gentlemen have per-
ceived any ground for imputing any such
views to tiie Managers of this impeachment.
It would surely be a paltry and inglorious
triumph, one which the House of Repre-
sentatives and the Managers would earnest-
ly and sincerely deprecate, should they suc-
ceed in attaining the object of the present
prosecution, at the hazard of sanctioping
principles, and establishing a precedent,
which woidd iinpair the rights and jeop-
ardize the liberties of themselves, their con-
stituents and their posterity. It is true, that
by another course of proceeding warranted
by a different provision of the constitution,

any officer may be removed by the Exec-
utive, at the will and pJeasure of a bare ma-
jority of the Legislature ; a will, which th*
Executive in most cases would have little

power and inslination to resist. The Leg-
islature, without either allegation or proof,
has but to pronounce the sic volo, sic jiileo,

and the officer, is at once deprived of his
place, and of all the rank, the powers and
emoluments belonging to it. And yet per-
haps, this provision, whether wise or not I
will not now stop to consider, is hardly suffi-

cient to justify the extraordinary alarm
which has bean so eloquently expressed for
the liberty and security of the people, or to
affix upon the constitution the charge of
containing features more odious and oppres-
sive than those of Turkish despotism. The
truth is, that the security of our rights de-
pends rather upon the general tenor and
character than upon particular provisions of
our constitution. The love of freedom and
of justice—so deeply ejigraven upon the
hearts of the people, and interwoven in the
whole texture of our social institations—

a

thorough and intelligent acquaintance with
their rights—and a firm determination to

maintain them—in short those moral and
intellectual qualities, without wljif,h, social

liberty cannot exist, and over which despot-
ism can obtain tiocontroul—these stamp the
character and give security to the rights of
the free people of this Commonwealth. Sp
long as such a character is maintained, no
danger perhaps need be apprehended from
the arbitrary course of proceeding, under
the proyisiQii of tlie CQHstitutign, ta which

c:.y-
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1 have alluilecl. But Sir, we have never for a

moment imagined, that the proceedings on

this impeachment couid be influenced or of-

fected by that provision. The two modes
of proceeding are altogether distinct, and in

my humble apprehension were designed to

effect totally distinct objects. No Sir ; had
the House of Representatives expected to

attain their object, by any paeans short of the

tillegation, proof and conviction of criminal

misconduct, an address and not an impeach-
ment ivould have been the course of pro-

ceeding adopted by them. We readily there-

fore agree, that here is no question of expe-

diency, of fitness or unfitness ; but one <if

judicial inquiry, of guilt or innocence. We
make no appeal to the will or discretion, but,

address ourselves solely to the understanding,

llie judgment and the consciences of the

Judges of this Honourable Court. We also

eheerfuUy accede to the proposition titat this

is a court of justice, of criminal jurisdiction,

possessing ail the attributes and incidents of

such a court.

It was observed, rather casually, by one
of my le'arned colleagues in the opening,

that this court had no known and establish-

ed rules of proceeding. How is the fact?

In searching the journals of the Senate four

cases only of impeachment appear to have
happened, during the forty years which have
elapsed, since t!ie organization of this gov-

ernment. It is therefore not singular, that

with so' few precedents, no rules of practice

or forms of proceeding should be established

"Or known. Legislation is the ordinary duty

of this Senate ; but the powers of a judicial

court being vested in it, though in practice

usually dormant, must be called forth from
time to time, as occasion requires their exer-

•cise, in such form as the Senate itself may
deem expedient, ft is then true, that the

forms of proceeding in this court, and its

rules of practice, are within its own breast,

to be adopted and promulgated at its own
discretion. This is the wiiole extent of the

observation, that this court is controlled and
governed by no known rules. But it has not
been, and it cannot be contended, that in its

decisions and adjudications, this court is not

governed by established laws. These may
be either positive and express, or they may
jdepend upon reasoning and analogy. It

would be idle to expect a rule applicable to

every case, in the text of the statute book.
Laws are founded on certain general prin-

ciples, and the relations of^nien in society

It is the province of this cMm, as of all oth-
er judicial tribunals, to search out and apply
.these principles to the particular cases, iii

judgment before them ; and in doing this,

in addition to geiKjral reasoning, they will

avail themselves of all the aid to he derived
from books of established aiuhorily in the
principles of the common law, the decisions
•f emiaent judges, and the analngous pro-

visions in the codes of otlier couHfries.

Laws thus derived necessarily resulting from
the nature and constitution of society, are of
the highest authority, and when discovered,

are binding upon the judgment and the con-
sciences of judges, from the obligation of

which they can no more escape, tlian tlte

planets from the operation of those physical

laws, by which they are governed and regu-

lated.

In regard to the form of articles of im-
peachment little aid can be derived from
connt)on law precedents. One general rule

however appears to b6 well {established,

which is, that in articles of impeachment
tlie same strictness and precision is not re-

quired, as in case of indictments. If this

rule is fotmded in considerations of proprie-

ty, under the common law of England, its

fitness here is still more obvious. There, the

object of an itnpeachment is not merely to

animadvert on the official misconduct of the

Respondent, but it embraces the whole ex-

tent of the offence charged, with a tiew to

the whole punisiiment due tosucJioflence, and

the judgment upon it,may either be capital or

any punishment short of death. It has

tjierefore ali the object and effect of an in-

dictment. Here the object is to inquire in-

to, and decide upon the official misconduct

of the accused, and the only reasonable

ruf'e witli regard to form, is that the articles

shall set forth all tliose acts, which consii-

tute such official misconduct, with sufficient

certainty and precision to enable the court

and the accused to understand the nature and
extent of the offence charged.

The general j)rinciple of law, upon which

we rely in support of this prosecution is,

that any wilful violation of law, or any wil-

ful and corrupt act of otnission or conimis-

sion, in execution, or under color of that of-

fice, the duties of v.h'ch the Respondent Hias

sworn to perform and discharge faithfidly

and impartially, according to the best of

his abilities and understanding, agreeably to

the constitution and laws of this Common-
wealth, is such an act of misconduct and
mal-administralion in ofiice, as will render

him liable to punislmient by impeachment.
Such' oath of office, being prescribed by the

supreme law, in addition to the religious ob-

ligation upon the conscience of the officer,

imposes a legal obligation, as binding :ind

explicit as if the constitution had provided

in other words, that every officer, acting un-
der it should so po-rforin and discharge thedu-
ties of his oftice, under pain of impeach-
ment. But what tiiose duties are, must be
a subject of inquiry in each particular case,

and must be ascertained by reference to ex-

press laws relating to such office, or to the

principles of the common law, and those gen-

eral and obvious rules resulting from the na-

ivne, purposes and powers of the office iiH

(question.
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Tbe affice ofJudge ofProbate, is a high ju-

dicial office, one of gieat digfiity, utility and
importance, the pure, upright and faithful e;t-

ecution of which is essential to the best inter-

ests of society. In the probate court,by far the

greater proportion of all decrees are made ex

parte, affecting the rights ofthe widow, the or-

phan, the infant, the idiot and lunatic ; of all

those whom the law regards as utterly help-

less, and whose rights therefore, it is the

peculiar province of the court to watch
over and protect. A judge of probate is

to be regarded as standing in one of the

most interesting relations in society, exer-

cising a paternal as well as judicial jurisdic-

tion, and one therefore, in which corruption,

oppression, and misconduct are deserving of

the severest punishment. With these gen-
eral views of the nature and objects of this

proseci*tion, I propose to consider the articles

more particularly, and apply the evidence

which has been adduced in support of them.

The first article cliarges that the Res-
pondent, under color of holding a pro-

bate court, but not at a probate court held ac-
cording to Jaw, transacted certain probate
business and corruptly demanded and re-

ceived therefor as fees of office, larger fees

t-lian by law allowed.

The demanding and receiving excessive

fees, by an officer, is technically called ex-

tortion. I beg leave to differ in some res-

pects from the learned counsel for the Res-
pondent, in their views of this subject. Too
much stress appears to be laid upon the mera
etymology of the word, from which it is

supposed that some restraint must be im-

posed upon the party [)aying, or some duress

or coercion practised, to induce the pay-

ment, in order to constitute extortion. This

notion is not warranted by the authorities,

all of which concur in this, that when mon-
ey is demanded and received by color of of-

fice, where none is due, or more thau is due,

it is extortion. It is not requisite that the

party ^laying should resist, or even objeat to

the payment. He may or may not know
that the demand is extorsive. He may
yield through ignorance, or he may prefer

acquiescing in an illegal and unjust de-

mand, to the trouble aud risk of an alterca-

tion with an officer, whose good will it is hi.s

interest to conciliate. But the officer, is

i)oirad at his peril to take notice what his

fees arc, and to ask aau receive no moreihan

the Icuv will vvarrant. it is however urged

that when money is paid voluntarily to an

officer, to stimulate him to the more prompt

<lischargeof his duty, the receiving it is not

extortion. This pruposillon iiowe-ver well

founded, can never apply to tiie case of a

judicial officer. Justice when due, can

neither be sold nor delayed. But the dis-

i'incti.gn in ease of a mini'tefjal efificer. is

this, that when money is offered and receiv-

ed, as a gratuity without any demand en tha
part of the offioer, this is not extortion.

—

And this is an answer to the case put of a
clergyman, in marrying a couple. No fee

whatever is usually asked or demanded ; and
whatever is offered and received whether
maire or less than the legal fee is taken by
way of gratuity or present. f5ut when on
bf;ing asked, the ofiicer states a sum as his

fee, which is more than the law allows, al-

though such sum is paid without objection

or apparent reluctance, such payment is not
foluntary or gratuitous, within the meaning
of the law ; the rnmiey is taken, is asked
or demanded, and received under colgr of
office, which brings it directly within the
definition of extortion.

If tlie supposed court of probate stated in

this article v\ ere illegal and irregular, then
any fees taken, for probate business, would be
by color of office, and without authority of
law. I understood it to be distinctly and ex-

pressly admitted, by the learned gentleman
who opened this defence, that if these spe-

cial courts were illegal, the taking of any
fees, would be unquestionably illegal. This
admission is perhaps stated more strongly

than inte\ided ; but whether admitted or

not, we take it to be a sound position.

It is not my intention at this time to add
much to the observations, which I had the

lionor of submitting some days since, upon
the nature and constitution of courts of pro-

bate in this Commonwealth, for the purpose
of showing that the special courts, held by the

Respondent at his office, in Groton, without

the aid and presence of a Register, were ir-

regular and illegal. The authorities upon
this point are fully before the Court, and I

shall not recapitulate them. Whether a
court of probate, is, or is not, a court of rec-^

ord, according to the common law definition,

it is clearly provided and implied, both by
tile rules of the ecclesiastical courts in Eng-
land, and the laws of this State, that all le-

gal and judicial proceedings there,in, are to

be authenticated and recorded by a Regis-

ter. I cited the other day, from Dr. Gib-

son, the canon of 1603, to which I again ask

the attention of the Court, together with

the commentary thereon, which is precisely

in point. Our own statute law, providing

that the B,egister of probate shall be under

bond, and under oath, and further providing

liiat the judge maf appoint a Register

for the time being, when the regular Regis-

ter is necessarily detained by sickness, or

other cause, certainly implies that a register

is necessary to the regular organization of

the court.
"

Tiie propiiety and fitness, if not

the absolute necessity of such a regulation,

is obvious. The disposition of large estates,

and other very important rights depend u|)-

ua the 'ileeree-: and proceedings of the pio^
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bute court, and ali parties interest^! in \hem
|

have a right to rely upon the records of" that .'

cinur, (or autheiuic infnrnialioii vespef.*Ting

tliein. But unless these proceedingj are

duly recorded, at the time Avhen they laUe
i

place, such inlorijiation cannot be obtained,
I

and the utmost confusion may ensue. 1

1

'ivill not trouble the court with many cases,]

vhen this would happen ; two or three arej

sufficient, to illustrate my view. Whilst tiie !

judge is granting a letter of administration
'

at Groton, a will may be regularly filed in
j

the probate office according to law ; by
|

which means an administrator, without
I

right or proper authority, might possess

;

himself of the whole estate of a deceased

person, to the great injury of the persons

lawfully enntled to it. Again the judge at

a special court, might grant letters of guar-

dianship over a person non compos, or spend-

thrift, whereby his power of making con-

tracts would be suspended, and yet this fact

^vhich ought to be matter of record, being

known only to the judge, and the evidence of
j

it retained in his custody, a perso* having

inquired at the probate office, and even ob-

ttiined the certificate of the register that no
such guardianship had been granted, might
enter into contracts with the person thus in-

capacitated from contracting, which would

be ruinous. But it cannot be necessary to

multiply instances ; it is sufficient if the

law has provided by positive regulation or

necessary implication, that the official acts

and doings of a judje of probate, shall be

regularly RUthenticated and recorded by the

register of probate, for whose appointment,

attendance and compensation the law has

fully provld«d.

It is therefore obviously the dnty ef the

judge, if pfu'suant to the authority given

him, he proposes to hold a comi, at any
other time and place than those provided by

.law, or to which the court stands regularly

ndjourned, to ^ve notice to the register, that

heniay attend. The judge is bound to take

jiotice of the duties of the register, and of

the laws and regulations respecting tliem
;

and if he conducts his courts in sucli a man-
ner as to prevent the register, from the regu-

lar and proper discharge of the duties of
his office, sucii proceedings are irregular.

The Court will recolleut the ease of Judge
Addison, of Pennsylvania, who was tried

and convicted on impeachment when the

charge was, a supposed usurpation of power,
in preventing his colleague by an exertion

of authority, llom exercising the rigiu which
he was supposed to possess.

It has however been objected that the ar-

ticle, docs not allege that the register was
not present. Like n)o« of the objections
to the form of these articles, this we appre-
hend lias little weight. The article alleges,

ib'it tiic Respotrtltrit, professing t^j exercise

the functions of his office, but not at a probate

court held according to law, did certain

acts, and under color thereof took certain

fees. In answer to this allegation the Res-
pondent has endeavoied to show that ihis

was a legal and regular probate court, and
has argued strenuously in support of that

proposition. To rebut this argument, we
show and rely upon the fact, that at this

supposed court, the register was not present,

that he was not summoned or notified of the

holding such court, that no special register

was appointed, nor does it appear that a case

existed authorizing the judge to appoint

one. Unless a probate judge ean be con-

sidered as always holding his court, at all

times and places, the article alleges enough
to show prima facie, that this proceeding
did not take pkice at a probate court. Then
the burthen is upon the Respondent, to show
the regularity of these proceedings, and to

prove that such court was regularly organ-
ized and legally held. Unless this is satis-

factorily established, we maintain that the

taking of any fee under color of these pro-

ceedings was illegal and extorsive

Before proceedingtothe further considera-

tion of this article, respecting the amount of
fees taken, it seems proper shortly to advert to

an argument, which if well founded would put

an end not only to this, but to all the other

articles, founded upon the allegation of tak-

ing illegal fees, and indeed would deprive
this Court of its jurisdiction in all cases of
extortion by judicial officers. The position

is, that the taking of fees, is an act done by
the Respondent in his individual and not
judicial capacity; and therefore if excessive

and illegal, alihough an act of extortion

which might be punishable by indictment,
yet is not official misconduct punishable by
impeai'hment. It is stated that this propo-

[

silion is founded upon reasoning so abstruse

I
and technical that it is difficult to compre-

I

hend and illustrate ii. It rather however
I appears to be so extraordinary and untenable,
that it. is difficult to find argument to sup-
port it.

This position is founded upon an authority
(Rex ra.Loggen) which I cited, the other day

;

but it will be found on rxamination,lhal llitj

authority does not by any means support the
proposition, which it is relied on to establish.

Thedcfendant in that case, Dr.Loggen ^was
indicted for extortion, in taking a fee for the
probate of a will whicli had been before proved
in the prerogative court, such second pro-
bate being held to be ininecessary and use-
less. One ground of defence was, that he
was acting- in a judicial capacity, and if he
m«de a mistake and decided wrong, still it

was an error of judgment, for which he
could not be responsible. Tiie objection
was overruled, on the ground that the taking
tho fp,?, which was the gist of the charge
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was a mhiistarbl nnd not a judicial act, and
if he (ook a fee when none was due, lie was
responsible. Tliis authority warrants the

digtinction between the judicial and minis-

terial act. But this distinction will not aid

tlie Respondent. His learned counsel seek

to establish the distinction, between his indi-

vidual and official capacity, and unless the

authority establishes this distinction, it can-
not avail him. But so far from this, it direct-

ly establishes the contrary, by holding that

the taking of the fee in the case cited was
a ministerial act of the officer. But the

ministerial as well as the judicial acts of an
officer, are equally official acts ; and a judge
therefore whether he acts corruptly in the

one character, or oppressively in the other,

Is guilty of misconduct in office, for which
he is answerable in this Court upon articles

of impeachment.
Supposing however that the same busi-

nes« had been done at a regular probate
court, then we contend that the amount of
fees demanded a d received by the Respon-
dent, was greate han allowed by law ; tak-

en and receive.I under color of office, and
therefore extorsi .

When the law has anne.\ed a fee to a

particular service, tbe officer is undoubtedlv
bound by it. And t is immaterial whether
the statute contains negative wosds or not.

It imposes a penally on taking higher fees,

than those prescriljed, which is equivalent to

any prohibitory w jids, which could have
been used. Some • mputations have been
made, for the pur cse of showing what
would have been the egal fees, for the ser-

vices stated in this a.iicle. But one ground
of complaint is, that the fee bill lias been
habitually disregarded, in estimating these.

The register states that he has been four

years in office, and that he does not know,
how/ihe usual aggregate of fees is made up,

and if he »vere called on for a bill of the

items, he could not give it. It lias been
urged, that ihis article is defective and in-

sufficient, because it does not state what
would have been the Respondent's legal

fees, thereby sliewing the excess taken.

—

The impossibility of doing this, has arisen

from the loose and impri>per mode, in whicii

tile Respondent himself luis conducted this

business, more particularly at the special

courts, to which these chargrs relate. At
these courts, the judge lias ciiMmed and re-

ceived, not only his own fees lut the Regis-
ter's, tiie latter of which ar ' in some degree
uncertain, being not only fur services done
at the time, but to be done afterwards, and*
for some of them, as for recording and cop-
ying, the compeiisation is pro rata. But if

the court is regularly constituted wtthout a
register, why charge any fees for register?

or why charge the full fees as if he were
present ? I am told from the other side^be-

cause, he has as much to record. True
but recording is not the only service, requir-'

ed of him, and for which fees are claimed
and paid ; but he has services to perform in

court, in drawing up papers. And the full

fees are claimed for the register though he
is not present, and does not perform the ser-

vices. It is this practice of demanding and
taking fees, in the gross, without distinguish-

ing the particular services, for which they

were taken, and without distinguishing those

of the judge and register, which renders it

impossible in any given case, to state pre-

cisely what should have been the legal fees.

Showing it to be clearly excessive is suffi-

cient. Another principle, upon which we
rely is, that when the law requires the per-

formance of a service, to which a fee is an-

nexed, all auxiliary acts, necessarily inci-

dental to the performance of the principal

service, are included, for which no addition-

al fee can be lawfully taken. Any otiier

construction would lead to intolerable ex-

tortion, against which it would be impossi-

ble even for the legislatuie to provide any
security ; because scarcely any act of offi-

cial duty, is so simple, that some incidental

service might not be required, for which
an officer might claim fe^s.

That when new and distinct services are

required of an officer, deriving his compen-
sation wholly from fees, and to which servi-

ces no fee is annexed, such officer may
lawfully claim and receive a reasonable fee,

is a proposition against which I am not dis-

posed to contend. And a remark, which I

made on a former occasion I apprehend has

been somewhat over-staled. I observed
that a case might be supposed, where the

Legislature might impose new duties, on an
officer, without intending to allow addition-

al fees, on the ground that the aggregate of

fees would be considered as an adequate
compensation for the aggregate of services.

And I illustrated this remark, by alluding

to the habitual practice of imposing new du-

ties on officers paid by salary, without in-

creasing such salary. I agree however that

such would not be the construction, unless it

should appear to be the intent of the Legis-
lature.

But although the law may require such

services, and annex no fee, it v/oidd be a
loose and dangerous doctrine, to liold that

such officer, rniglu charge ad libitum, more
esj)ecially when fees for such services, ars

mixed with the legaKfees, and 'the whole
taxed at one sum without distinction. The
officer must demand a reasonable fee only

at his peril ; and in determining whciiicr

reasonable or not, a reference to fees rilow-

ed for services most nearly analogous, would
affi)rd a safe and useful rule.

It is stated by the register, ih;it ij-.e n^ual

fees for Judge and Register, on what is cal-
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led a set of administration papers, to wit,

petition, decree, lettter, warrant of apprais-

iiient and l)lank notices is ^3,60. It is sta-

ted by tlie witness Mr. Tarbell, that in tiie

present case, lie paid for the same services,

^5,r>8. It was very properly conceded, tiiat

the smailiiess of the sum, if taken wilfuliy

and corrnptly, is rather an aga;ravation than

an excuse for the offence. It is by small

and almost imperceptible eneroachments, by

demands, too insignificant, in the first in-

stance, to be an object of remark or opposi-

tion, that great abuses creep into public offi-

ces. As to what are reasonable fees, we
think the Respondent's own practice for a

course of years, is at h^isi good evidence of
liis own construction of the hiw ; and there-

fore when ii is proved that lie has CKceeded
in his demand, tl>e sum usually taken by
himself, it is conclusive evidence of extor-

tion, unless lie can show some good and sat-

isfactory reason for the diffeience. We
complain, that aliovving for the sake of ar-

gument, liiat he has a right to consinie the

law, in determining what is a reasonable

fee, yet that he has violated the law thus

prescribed to himself. When we And tho

Respondent, uniformly charging a certain

sum for certain services, in open, public pro-

bate court, for a course of years, and for the

same services done more privately at Vis own
oif!ce,uniforinly charging morc,though la ppar-

cnt^ according to no setlled rule, it raises a

suspicion of corrupt and oppressive conduct,

which it is incumbent on him to remove, Ltt
us then proceed to examine the reasons as-

signed for this dift'erence. The first is, that

the latterisatfended with additional expence,
because duplicates of papers must be made
to enable the regis-ter to make up his record.

This appears plausible, but is not supported

in fact. It is manifest t'lat no copy need be

kept, except of those papers, which issue

from the office. The originals of ail others,

are retained by the Judge. In the case sup-

posed, one paper only emanates from the of-

tice, namely the letter of administration.

For grantn)g tiie original of that paper, the

law ;iilows 20 cents ; a copy therefore could

not reasonably be charged at ^1,93 . I am
told that the warrant of apprai.euiei't isstios

front the oiTice ; it is true it does so, but it is

lestified bv the register, tliat that docutnent

is never rccordevl, till it is returned with the

inventory, and thercloroliat it need not be,

and in fact in these cases, is not co[)ied or

iaken in duplicate.

Another pxiuse is, that the lio'dingofa
ppet'ial court is a now call on his time and
attention, or ill other words, tliat it is more
troublesonie and laborious, to perform the

iSams of*lci:il duties at (sis otJice, than in or-

dinary probaic court. I deny the truth of
tliis position in point of fact. Thr, witness

states Mint howns accustomed to wrile a (ino

tQ tbe Responieu;; or '^aW on him to know

when it would be convenient for him to at-

tend. This course, enabled him to appro-
priate his leisure time, to the duties of his

office, and to dispatch them with more ease

and facility, than when pressed with the gen-
eral mass of probate business. But if true

in point of fact, this would form no excuse.

The law is uniform with regard to the fees,

whether the services be performed at one
time and place or another ; and the judge
can no more make this an excuse for ex-
ceeding the lawful fees than that of travel-

ling to a remote part of the county. The
law am^exes the fee to the service done in

probate coart ; if therefore the court was as

contended, a regular probate court, the law
with all its allowances and prohibitions, at-

taches to the services done there, and be-

comes binding and obligatory on the Res-
pondent. If this excuse should be deemed
unavailing, the Respondent is then driven to

the broad, but as I apprehend dangerous and
untenable ground, that the law having in-

vested him with the discretionary power of

holding special couiis, at such times and
places, as the accornmodation of the com-
munity or the interest of individuals may
require, he may lawfully take money to in-

duce him to exercise this discretion, in any
particular case. In other words, that tlie

high judicial discretion vested in him by

law, for purposesof public convenience, may
be made Subservient -to his own private

emolument. It is maintained that if a court

is held for the accommodation of an indi-

vidual suitor, the judge may lawfully take a-

ny sum for such accommodation, wiiich he

may think reasonable. Where is this doc-

trine to stop, and to what corruption and
aj^uses, would it not lead ! A judge posses-

ses large discretionary powers, in other ca-

ses, to which, if correct, the same reasoning

would apply. He may adjourn, at sucU

time as he thinks expedient. Supposing orf

the first day after opening his regular court,

in a remote part of tlie county when there

is a press of business, he should think fit to

adjourn, on the ground that his private busi-

ness required his attention. Might he

lawfully receive a large sum of money of the

suitors, to induce him to exercise his discre-

tionary power and continue his court.' In

short, if business at the special rourts, is to

be paid for liberally, and upou a scale of

what the judge might think reasonable for

extra lime aiid attention, and business at

regular courts of probate is paid for accord-

ing to iIhj humbler standard of the fee-bill,

woidd it not soon be in the power of the

judge to render the transacted business in

the latter courts, so irksome and vexatious,

as to induce all suitors to resort to the spec-

ial court without regard to the enhanced ex-

pvncc ? If a Judge of Pridjate, may sell his

discretion, and turn his judicial jiower to

profit, why may not the same thing be done
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by the judges of common law courts ? It is

no answer to say that they are paid by sala-

ries, and not by fees. Tliey are bound to do

their duty, and they have an equal right to

say, that they, will do no more without coai •

pensation. They too have large discretion-

ary powers, and by adjournment mi'.y hold

sessions at such times and places, as the pssb-

lic good requires. Suppose an individual

suitor, having an important cause, depend-

ing uponi-be decision of a question of law

before ihe Judges of the Supreme Court,

should pay them a fee to induce them to

hold an extraordinary session for his accom-
modation. It would be no apoioiiy to say

ihat sue!) individual could well afford topaj
{lie extra sum. that in fact it would be for his

advantage to pay it, rather than wait tho de-

lay of the ordinary course of business. Such
a transaction it is quite manifest, would fis; a

stigma upon the reputation of the court,

wliich years of the purest administration of

justice, and the most assiduous discharge of

official duty, could not obliterate. The true

principle is, that when discretionary author-,

jty is vested by lav/,' in a high judicial of-

fice, he is hound to exercise it singly with a !

regard to his sense of public duty. In the
|

case of holding n court for instance, if a case
,

happen in which he thinks it his duty, pur-

j

suant to the power given him by law, to hold i

such court, he is bound to hold it, and to re-

ceive such compensation as tiie lawprovides,

'

and no more ; if he does not think it a duty
i

incumbent upon him to hold such court, I

without regard to profit, it would be an a-;

buse of his power to hold it at all. I have
;

dwelt the longer on these alleged excuses,:

for taking excessive fees at special courts,;

beyond those usually and unilbrmly taken!
at ordinary courts, because they apply to'

Ihe whole class of laws, stated in these arti-;

cles. I hold therefore thatif there isad been,
a distinct agreement and understanding, be-

i

tween the judge and suitor, that an addi-

tional cofnpens:Uion should be allowed for:

transacting business, at a special court, sucls
]

agreement would have bi-en unlawful and!
corrupt, and on the part of the judge an act

!

of gross official misconduct. But in the case
I

slated in this first article, it is proved that no
[

such agreement or undcrEtanding existed,
j

Mr. Tarbell on examination stated that lie
j

was not aware that he was to p;iy any thing

more than the usual, regular and legnl fijcs.

Hs paid the sum of ^5,58, being the sum
i

claimed by the Respondent,, as nnd for pso-

bate fees. Whatever ground the Respond-
ent may now claim to have had, for charging
extra services, he made no such claim at Use
time, he demanded and received tho whole
sum stated, aso^icial dues, being more than
tho sum allowed by law, or by his own con-
struction of the law ; this evidence
therefore fully establishes the offenci; charg-
Ofl, Fax the sake of precision, I huve e(?H-

fined my remarks principally to the case of
Vag first charge of $5,58. It will however
be recollected, that the witness paid in the

whole, the sum of thir\y-two dollars and
seven cents ; that it was stated by the Reg-
ister that the usual fees for the like services,

would be $24.07, making an excess of $7,40.

These are all the remarks I have to make
in relation to the first article, except a sin-

gle observation upon thesubjftct of a receipt.

The witness states that he could not recon-
cile the sum paid, with the fee-table, that lie

asked thejuclge for a receipt, which he de-
clined giving him, saying he did not care to

give one, or it was not usual. He states

that he does not know that he used the word,
" iten.is," or " particulars," but he wanted a

rece5|)t to show what sum he had paid, and
what he bad paid it for. He had a right to

demand a bill of particulars, he did ask for

a bill, and it is a rcHsonabls conclusion that

he asked for such a bill as the law entitled

him to receive. If the Respondent declined

or evaded giving it, we leave it to this Court
to say, whether such, denial proceeded from
a consciou;;i)Css that he had taken higher

fees, than t!ie law allows, and that si«ch bill

would not bear examination.

Mv. 3. proceeded to state the charge in

the second article and recapiinlate and ap-

ply the evidence, withf a view of sliowing

that, the sum of $S9,10, or ^'32,10 was de-

manded and paid, as probate fees ; that the

usual ciiarge for like services was ^19,80;
that it was not necessary to retain copies of
any popes, except thethi'ee letters of guar-

dianship ; that 20 cents each only could be

charged for thsm if originals 5 that it would
be Uiueasivnable to ciiari^e more for copies

making in tha whole $20,40 ; that the at-

tempt to excuse the excess as a suni taken

for course! was probably an a(!er-thought

resorted to, fir,- the purpose of this defence
;

ti)at supposing hiin to have a right !o c'large

f(.'r counsel, sitting as « jiidge, his claim

weuid be on th.e towa of Peppereli at. whose
instance it was given, and not on the pau-

pers ; that in point of fact, no claim was
made for compensation as eoansel ; that the

vviiwle s'lm was demanded and received, ss

and for probate fees, and was therefore tak-

en corruptly and cxtorsively.

At £0 minutes past I o'clock she Court

was at'jOLunad to half past 3 in the after-

noon.

AFTSRSOOPf.

After the usnal }ries<;'tr!;es between the two

Hou'^es were deliv^^r^i'.. sisy Court vvas ojTen-

ed, and Mr. Sha-.v ves'mied his argmnent

by enderivouring tn -how that the third arti-

cle was similar in cisriracter, except that the

excess of fees triken wi-.s somewiiat larger

than in the other cases. Tlie whole nnjount

received W35 J?44^70, for services, v.iiicli ae-

cording to the usual, medo of char;^!')- wuuld
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amount to $33,5j, making an excess of

Mr. S. proceeded to make similar remarks
upon the 4th and 5th articles, observing

generally, that though there appeared in all

)

these cases an excess of fees taken,beyond the

accustomed charges, yet there appeared to

be no uniform mode of charging. These
witnesses having severally been asked,

whether tliey made any complaint of op-

pression, Mr. S. remarke'xl that executors,

administrators and guardians are not the

persons principally injured, that they act

merely in trust for others, whose complaints
cannot be heard ; that in general they are

not supposed to know whetlier the fees

claimed by a judge are right or wrong;
that so long as they are assured of having
such charges, albwed in their accounts, it is

not to be presumed that tliey would com-
plain ; that their acquiescence therefore af-

fords no proof of the correctness of such
charges. Mr. S. then proceeded as follows.

I beg leave^ Mr. President, for purposes of
convenience, now to consider the 7th arti-

cle, embracing a class of cases, which in

my humble view demands the deliberale at-

tention of this Court. Tlie article alleges

that tlie Respondent, sitting and acting as

judge, acted as the attorney and counsel of
Samuel Whiting, a guardian accounting be-

fore him, and for his services as such attor-

ney, unlawfully and corruptly demanded
and received the sum of fifteen dollars, and
as judge, allowed the same in said Whiting's
guardianship account.

The Respondent in his answer has en-

deavored to justify tiiis proceeding on ihe

ground that until the passing of the late law,

a judge of probate had an unlimited right to

act as counsel and attorney, for execu-
tors, administrators and guardians, appointed

by and responsible to himself, not merely in

other courts, but in matters pending before

liim us jiul.e'c, unless in cases where adverse

parties were in actual litigation—in judicial

controversy before him. From the correct-

ness of this position I must beg leave to dis-

sent. I have already remarked upon the

supposed distinction between the conten-

tious and the amicable jurisdiction of the

probate court, and have endeavored to show
that this distinction in the jmisdiciion of the

eccle.siastical courts of Great Britain, is not

ap|)!icabie lollie courts of probate, in this

Comujonweiiliii. In nearly every case

pending before a judge of probate, although
tliere may ncu be -adverse parties present,

there are adverse interests existing. Every
allowance to a guardian or other person
rendering an account, is a diminution of the

fund, liohlen by such person as trustee. It is

peculiarly the province and duty of the judge,

to protect the interest yf th^ minors, hens,

creditors, and other persons intniested i«)

those funds. All of tbein thougli in most

cases, from their helpless an'd imbecile con-

dition, they are unable to appear and assert

their rights, have interests adverse to those

of the guardian or other trustee, upon
which interests the court is to adjudge. You
have been called upon to consider the rela-

tive situation of tiie parties in such

case. When a guardian, for instance, is ap-

pointed, he is to give bond to the judge for

the faithful discharge of his duties, and the

judge islegally authorized and required to

call him to an account, for all his expendi-

tures and otiier official acts. If.!;!! pays

money of his ward for legal advice, he Joes

it at the peril of bejng able to saii- fy liic

judge, that such expenditure was prupur ;M;d

justifiable. It is not by bare possibility only

that such official acts are to come before the

judge ; if i'.e continue to hold his office, they

must necessarily come before him, for his ju-

dicial consideration. He will then be called up-

on, in the absence of parties adversely interest-

ed,whom the law regards as incapable of asser-

ting their own rights, impartially to adjudicate

upon the fitness of proceedings, which he, in

another capacity, has himself advised and
directed, for the doing which he has been

retained and paid, and is moreover to de-

cide upon the reasonableness of his own
compensation. Besides, it is to be consider-

ed that the judge has an unlimited power of

making allowances to the guardian, for his

own services. If then the guardian may
retain and pay the judge without lirfiitation,

and the judge may lawfully make allowan-

ces ad libitum to the guardian, and the whole

may be charged upovi the funds of the in-

fant or lunatic ward, and the account is to

be settled and closed by the judge and guar-

dian alone, does it not present a temptation

to collusion, to which no man of honourable
feelings would expose himself, and which

cannot be warranted by law ? No sir, a man
who permits himself to be retained by
another, is thereby disqualified from acting

judicially upon his conduct. He is dej rived

of that perlect independcuice, that equiiibri-

um of mind and feehng, which are t^jeii-

tial to the pure, upright and impartial ?a\-

ministratir)n of justice. If the Kesiiondent
by being retained and taking fees as ccunsel,

in this and the like cases charged, has wilful-

ly and repeatedly, and I may say almost

habitually violated the duties of Ihs office,

wliich he is sworn to discharge faithfully and
impartially, he is as manifestly guilty of

misconduct and mal-administralion in of-

fice, as if he had violated the most positive

enactments of the statute law.

With regard to the accusation coniained

in the sixth article of this inipenchi!.( nt, it

<loes unquestionably charge the Resp' ndent

with an offence of a most grave and serious

character. And if wc have in any I'egree
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duly appreciated the natuie of this charge,

and rive vveiglu of evidence brouglit in sup-

port of it, we believe it to be most substan

tially proved. There may perhaps be a mis-

taiie in date as to the first retainer. But

the substance of tiie charge is, that being

judge of probate, iie was retained, in fact

actid a^ c .unsei and attorney, drew a petition

and instituted proceedings befere himself, in

a matter in judicial controversy, of great in-

terest and unportance to the parties, render-

ed an .nterlocutory decree upon tliese pro-

ceedings in his judicial capacity, and assign-

ed a day for entering a final judgment, for

which services, after these proceedings were

finished he received a fee of fifty dollars.

The answer to this grave charge is, that al-

though these proceedings were in the form

of judicial proceedings, yet in fact that they

were had by agreement and consent of par-

ties, with a full iinowledge that the Respon-

dent could not with propriety take judicial

cognizance of ibe subject ; that he inform-

ed them, that he was indisposed so to do
;

that notwithstanding such notice, they know-

ing his situation as attorney for one of the

parties, consented to his appointing and

swearing the appraisers, and to all tiie pro-

ceedings in the case. Unless this excuse is

fully and satisfactorily established by the

Respondent, on whom for this purpose the

burthen of proof rests, the charge remains

without answer and without justification.

—

The riply made by the Managers, to this ex-

cuse, is tiiat in point of law, there was no

necessity of bringing this process before the

probate court ; that both the C. P. and the

Sup. J. C had original concurrent jurisdic-

tion of the case, in either of which courts

the same proceedings might have been in-

stituted in the first instance ; that in fact, if

the parties were, agreed upon the subject of

this partition, no legal proceedings, either

formal or actual were necessary to carry

sMch agreement into effact ; that the alleged

agreement is an unusual and extraordinary

one ; that it is not recollected by either of

the witnesses now before this Court who
must have been the parties to it, had any

such agreement existed ; on the contrary,

that they do recollect circumstances totally

inconsistsnt with the existence of sucii an

agreement,; tliat although a final decree

was not made, yet a decree upon the main
question was in fact made and entered up,

and a day assigned for a final decree ; that

the imperfect recollection of one witness not

immediately concerned as to an agreement

and compromise, may he satisiactoiily ac-

counted for by the fact, that at a late stage

of the proceeding and just before its final

termination in a judicial course, the sub-

ject was settled by an arrangement then for

the first time mutually agreed on, and this not

en account of the delicate situation of the

24

judge, but with a view to prevent the prop-

erty of one of the parties from being subject

to attachment. The solemn proceedings of

a court of justice, duly recorded, are to be
uken, prima facie at least, to be what they

purport to be. The cause in question, ap-

pears to have been conducted m the usual

course of causes in judicial controversy ;

—

and there is no evidence in the case, to war-

rant the extraordinary character attempted

to be given to it, by the Respondent. In-

deed, the amount of the fee alleged and
proved to have been taken by him, is sulS-

cient to prove that it was not a case of mere
adjustment by agreement of parties. The
necessary inference is, from a full examina-
tion of the evidence, that no such notice

was given to the parties of the Respondent's

situ uion, that no such understanding and
agreement subsisted between them as set

forth in his answer ; and that the evidence

of this alleged excuse, has entirely and com-
pletely failed.

Without dwelling upon the several inter-

mediate diaries the evidence of which is

fully before the court, I shall proceed at once

to the consideration of the 12th article of

this impeachment. My learned friends

^ have widely' differed, in their view of this

article. One of them maintains that it im-

putes no substantial charge of guilt ;
whilst

' another asserts, that the tacts here alleged,

if proved ^\ a stain upon the character of

the Respondent, which must render him for-

ever infamous. Without attempting to rec-

oncile this difference, perniit ine Sir, to state

the case, as proved. Col. Alpheus Ware, as

guardian of onp Breck, a person non com-

pos, made out and prepared his guardian- *

ship account, for the purpose of settling it

with the judge of probate, charging himself

with certain property, claiming credit lor

services and disbursements, and stating a
balance in his hands. Tliis account he
properly sidimitted to the selectmen of Sher-

burne, as a party having an interest therein,

because the ward and his family were, or

without this property would be paupers, for

whose support that town was liable. Upon
this account the Selectmen of Sherburne,

wrote a certificate, stating that they had ex-

amined it, were satisfied that it was just and
ought to be allowed. This account Ware
carried to the Judge, who passed it as it then

stood, passed a decree v/hich is in the case,

stating that the same was allowed as assent-

ed to, or approved by the Selectmen of

Sherburne, ordered it to be recorded, and

delivered it to the R,egister for that

purpose, who gave the accountant the

usual certificate stating the balance of th^

account. A conversation then took place,

between Growt, one of those selectmen,,

Waie and the judge, respecting the estate

in question in consequence oi' whicU this
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Responcient flionglit himself entitlerl to a

fee of $5 from Grout as the lepiesentative

of ihe lo'vii of Slieibnrne, because tl)at

town, as before staled, was inteiesteci in ihe

fund in ilie hands of tiie guardian. Grout

refused to pay tliis- demand, for reasons

staled in his deposition, taken hy tiie Res-

pondent ; vpfused to consent that Ware
should pay it and charge it in tlie account of

his \v;i\(]. Subsequemly. upon Ware's con-

seniingtopay itjtlieRespondent interhucd it as

a cliarge allowed in the account already set-

tled and pas';ed ; altered the bal. nice to con-

form, 4nd rendered a decree or suffered thede

charge to be fully proved, without reliance
upon Ware, still however it is not only due
(o tiio cause, but an act of justice to this

witness, to take some notice of this attempt
to impeich his testimony. This witness op-
pears 10 be an honest and respectable citi-

zen brought here by the compuls^)ry pro-
cess of the court, to tell whr.t he knows ; and
Ills character ought not to be wantonlv and
unjii.itiy assailed, because i' liappens to be
necessary to the Respondent's defence. He
IS s.iid ;o entertain a de idly haired towards
the Respondent, to be actuated by feelings of
dark, mahgnant, cowardly revenge. These

creealready lentered to stand, importmg as n are the very words. Languaye can furnish

DOW (lotN>ihati:e account was approved by the

SsrectmenofSherburiie. This is the exact state

of the cise, without relying on any of those

circumstances, whic are stipposed to give a

coloring to tlte transaction ; atid in whatev-

er form the story is told, this is the sub-

stance. We have been strenuously called

on to state what oifence this is to be denom-

inated. The offence consists in altering ,nd

thereby falsifying a paper, signed hy other

persons having an interest therein, witliout

their consent, and expressly against the

consent of one of them, in a material part,

and thereupon wilfully and corruptly enter-

ing a decree false in point of fact. By what-

ever appellation other gentlemen may think

proper to denominate tliis offence, v. e call it,

and it is sufficient for the ]Durposes of this

prosecution to call it, a great misprision—

a

misdemeanor— misconduct and mal-admin-

istration in office.

Mv !eari;ed friends, in their defence of

the Respondent upon this article appear to

liave relied principally upon inrpeaching the

testimony of the witness. Col. Ware. It is

liowever obvious that al! the substantial facts

of this charge, are proved by the papers

from the files of the probate office, and the

testimony of their own witness Mr. Grout,

indenendentl> of ihs testimony of Ware.

The'account is exhibited, showing the in-

terlineation of the item, and the alteration

of the balance, in the hand-writing of the

Respondent; the decree states that the ac-

coimt was allowed and passed with the con-

sent of the selectmen of Sherburne ; and

Mr. Grout testifies that he refused to con-

sent that said sum of five dollars should be

paid by Ware and charged in the account.

Tlrat the Respondent had a design to con-

ceal this transaction from those selectmen,

fs fully proved by the circumstance of his

irregularly inserting this item in an account

already certified, sworn to, passed and de-

livered to the Register for record, and whicli

in the due comse of business would never

again come before them, instead of making

it an item in a future account, whicli

must come to their knowledge, and to which

they niigh^ and |)r()bablj would object —
CttDsidering therefore t!ie main, facts oftJiis

no epithets, importing a morediabolical spirit.

Can the imputation of such a temper be
justified by evidence, that the witness has
expressed some anger and resentment, on
being sued by the Respondent ? This sure-

ly is not uncomtnon among parties litigant.

But who ever imagined, that the natural hos-

tility between adverse parties, contending
for their rights in a civil suit, althougii warm-
ly e.\pressed, v/as of such a character as would
induce them to gratify the most savage nial-

ice, by the grossest perjury ? Is it more
satisfictorily established by tiie loose testimo-

ny that in a recent conversation, the witness

stated that lie thought he could get the Res-
pondent indicted, or expressed an opinion
that he was liable to indictment ? Every
prosecutor, in laying a complaint before a

grand jury expresses a similar opinion res-

pecting the party complained against. Is

every such cotnplainant to be charged with

brutal malice, to be suspected of perjury, and
impeached and pronounced unworthy of be-

lief.?

Another reason is, that if the Respondent
is guilty, the witness was an accomplice in

his guilt. Can this charge be seriously urg-

ed by the Respondent ? Does the witness

state ail)' circumstances with regard to iiis

own conduct, vviiich were not perfectly ex-

cusable under the circumstances of the

case? A judge, of high authority, of
great eminence and learning, presumed and
bound to know tlie law, in the exercise of

1

his official functions and in the very seat of

justice, dealing with a plain unlettered man,
a suitor before him, requires a sum to be

paid from funds under his care. Be such

demaiul and the means of urging it, ever so

unlawful and corrupt, still such requisition is

equivalent to the most express assurance of
tl:G judge, that a compliance with such de-

mand is lawful and right. Because the wit-

ness yielded, reluctantly indeed, and with

some hesitat on as against his own plain no-

tions of propriety, still in as much as he did

vield to such superior authority, in a matter

in which (he assurance of the judge was in

his estimation a law to him, can it with any
truth, propriety or justice be said, that he is

ihTworlhy of beliefiwhen cailed to give tes-
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tiniony to these facts, because by his own
shiiwing, he \v;is parliceps criminis, an ac-

compiicein the Respoiijeni's guill? Again
it is saul, ill-it this IS a stale coitipiaint, that

the witness has lain by and forborne to make
this complaint uiiDvJSt six ye.us. It is tiue

that he ha;; not made a foiuiai complaint to

the House of Repiesentatives, or taken any

measures to get the Respondent impeached.

Perhaps there might be s:)me weight in

this suggestion were he now a volunteer.

—

But ti8 is neither prosecutor nor complain-

ant ; and he would unquestionably have

lain by sj.k years longer and forever, had he

not been authoritatively called on to give

his ;est;m.ii;y. It is further urged, that if a

witness St itc a falsenood wiii'uiiy, tiiough in

an im:n;!terial point, no part of his testimo-

ny is io be believed. This is no more than

saying, m other- words, that if in the course

of the trial, a witness be proved guilty of

wilful perjury, no reliance can be placed on

his veraciiy. To tliisrule we readily agiee,

but we deny that the c.ise furnishes any
ground for such a charge. In all essential

parts, bis testimony is corroborated by that of

Mr. Grout ; and in no particular h he con-

tradicted. The supposed contradiction a-

bout beginning the conversation is easily

reconciled. Mr. Grout does not say that he

began the conversation with the" judge, but

began to state the facts, and Ware interrupt-

ed to correct him ; and Ware states the

same' thing. Not the slightest evidence has

been produced against the credit of Col.

Ware, and his general reuutalion for veraci

ty. On the contrary, when one of ihe rvLui-

agers,.put a qii^s;ioii, to that effect, to one of

the witnesses, inadvertently I confess, it was

objected to, from the other side, and with-

drawn. Tlie rules of law will not permit a

party to support the credit of his own wit-

ness before it is called in question, simply

because, when no • evidence is brought

against the veiutalion of a witness, the :av.'

presumes that none can be produced. In

every point of view in which the testimony

of ihe witness is considered, I maintain with

great confidence, that it stands unshaken. I

fjel some satisfaction in coming to this con-

clusion, on account of the witness, though

an entire stranger, to whom I have never

spoken, except on the stand, because he ap-

pears to me to have been treated with an

unusual degree of harshness and severity,

which no evidence in t!ie case would war-

rant ; and because the altem|)t to invalidate

the force of his testimony, by charging him
Avith malice and perjury was as cruel and
unjust, as in my humble apprehension it has

proved ieeble and utisuccessful.

[Mr. S. stated at length the testin}ony of

Ware, in connection with the papers and
other evidence.] .

The evidence in support of this article,

proves a gross abuse of power to obtain a

sum of money from a trustee accounting.be-

fore him, under color of a comp-ensation for

services, which the Respondent himself coii-

sideretl due, if due at ail, from other persons.,

and an attempt to concetti this from tire

persons interested, by the mo.st unwarranta-

ble means, by the falsification of records and
papers. It proves not only the actual guilt

of ihe Respondent, but a manifest conscious-

ness of guilt. The declaration that the over-

seers need kno^v nothing about it, his ar-

r ingementof the business insuchmannerthat
they might know nothing about it, his calling

j

for the certificate which had been signed by
I
the Register and actually delivered to the

guardian, and altering the balance therein

;
st.aied, in order as lie remarked that papers

,'}7itghi ,7ot clash, ail lead inevitably to the

conclusion, not only tiiat the .Respondent
acted corruptly, but that he did so knowing-
ly and wilfully. On the whole, the evidence

produced in support of tliis article of im-
peachment, fixes upon the Respondent, be-

yond all reasonable doubt, a con)piicated

charge of meanness, corruption and guilt.

Mr. President, I will not detain you with

remarks, upon the remaining articles of

j

charge, which will be more fully considered
by my learned colleague. Notwithstanding
the length to which these remarks hiave ex-

tended, I am sensible that I have taken but

an imperfect view of the details of this Jong

and complicated case. But I tiddress my-
self to experienced men, to intelligent judges,

cajiable of estimating the qualities of con-
duct, and appreciating the force of evidence.

We have no earnest invocation to make to

the Judges of this Hon. Court except that

they u ill examine the oase now submilied to

ilieni, without fear, favour, affection, preju-

dice or partiality, and pronounce titcir de-

cision, not according to the momentary im-
pulses of sympathy and compassion, but tip-

on the invariable dictates of judgment and
reason. If sensitjility should usurp the seat

of justice, and take the pjace of the un-
derstanding and judgment, laws would be

unavailing, and ail civil and social rights be-

come fluciualing and uncertain. Ju.stica

might throw away her balance, for it would
be useless, and her sword, for it would bd
mischievous. If punisinnent and disgrace

are to overtake tise Respondent, it is becriuse

punishment and disgrace are the natural, tiie

necessary and liie inevitable cgnsequerjces

of turpitude and prime. The Rej.resentr-

tives uf the people of this Commoiiueahh,
deniand at your hands lio sacrifice' of inno-

cence ; they ask for no victim to their vt-

sentmenf, for they have none to graiil'y. If

applying the evidence to the law in this case,

tills Court can consistently widi llie conclu-

sions of enlightened and isiiiexible judgment,

pronounce the. Respondent innocent,, these

Representatives will rejoice to fmd that the

reputalion of this Comiiionwealth, still xs-
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mains pure and unspotteti. But if tliese

conclusions should be otherwise, if th:s Court

is satisfied, tliat the Respondent has abused

the powers entrusted to him, disregarded the

rights of others, and violated his high official

duties, the Representatives of the people do

earnestly hope, and confidently trust, that

this high Court, disregarding all consequen-

ces personal to the Respondent, will pro-

nounce such judgment on h.s conduct, as

will prove a salutary example to all others in

authority, vindicate the honour and secure

the rights of this Commonwealth, and ena-

ble them to transmit to posterity, that un-

blemished reputation for purity, honesty and

integrity in the adu/inistration of justice,

which has hitherto been the ornament and

glory of Massachusetts.

Mr. Shaw having been frequently inter-

rupted in his argument by the counsel for

the Respondent, to correct supposed mis-

statements, the question was taken in the

course af his argiunent, whether the coun-

sel for the Respondent should be permitted,

instead of niterrupting at the time, to notice

what they conceived to be inaccuracies af-

ter the argument on the part of the Mana-
gers should be gone through. It was decid-

ed in the affirmative

—

Yeas—Messrs. Bourne, Rug«;les, Clark,

Mossley, Doolittle, Rantoul, Whittemore,

Sullivan, Eastman, Bigeiow, Allen, Tufts,

Parker, Vvilliai^s, Gardner, Hunnewell,

Welles and Brooks— 18

Nays—Messrs. Thomas, Reynolds. Ly-
man, Dwight, Hyde, Pickman, B.irtlett and

Varnum— 8.

Mr. Shaw concluded his remarks at 20

minutes past 5, and was succeeded by Mr.

Button.
Mr.DUTTON. Mr. President.aflera trial,

that has exhausted the patience, if nut the

strength of all conceineti in it, it has become

my duly to make some remarks, both on the

law and the facts, in closing tiiis cause on

the part of the House of Representatives.

It is not mv intention to travel through the.

whole of this case, and if it was, I have not

strength enough to execute it. It is a relief

to ine, however, to feel, that this is not nec-

essary, after the able argumetu of my
learned associates, and that I migiit with

great confidence leavethe cause to the judg-

ment of this Honourable Court without fur-

ther illustration or remark.

It was said by tlie'leanied Gentleman who
opened the Respondent's deftMice, that he

liad greatly suffered in his feelings and rep-

titaiion by the publicity of this prosecution.

fhis may be true ; b;it wluitever the exteiU

<)f (his cvd may be, it was incident to the

iinpeachtneiit iisell". A conuiiittee of the

House reported a statement of facts ; on
' these, the House ordered articles, to be

fr-uned—these were publicly rend 'and car-

lied to the bur of tiiis Court. The Respond-

ent was summoned to answer, and had time
and opportunity to make his defence. All
these proceedings were necessarily public.

His accusers have been brought into Court,

and examined face to face, and he has been
fully heard by able and learned Counsel. I

am not insensible to the power of elcqiience,

nor will I withhold my humble tribute of
admiration at the fidelity, learning and abil-

ity, which have been exerted in the Res-
pondent's defence. I rejoice at this; for

whatever may be the result of this trial, it

never can be said that he has not been ably

and powerfully defended.

An allusion has been made to the over-

whelming power of the prosecutors. The
House of Representatives do not pretend to

any other power, or to exercise it in at^y oth-

er way than the Constitution prescribes. In
impeachments, they act as the grand inquest,

of the State, in the name and behalf of the

whole people ; and whenever a case occurs

which justifies their interposition, it becomes^

their duty to present it. As guardians of

the public morals, as exercising a superviso-

ry power over the conduct of men in office,

they are bound to take notice of all miscon-
duct and mal-administration in office. In

the first instance, the proceedings are neces-

sarily ex parte, and \{ prima facie, a sirong^

case be made out, they have no choice left
;

they ought to make presentment ; and as of-

ten as this occurs, it is to be hoped that the

House of Representatives will always have
the firmness and the patriotism to do their

duty. The people have a deep interest in

the administration of justice ; it should not

only bo pure and upright, but unsuspected.

Whatever tends to dimiwisli or shake the

confidence of the community in the integri-

ty of a judicial officer, ought not to be suffer-

ed to circulate without inquiry ; for any
loss of confidence in the judicial department
of the Government would be a public calam-
ity. Statenif.its and circumstances there-

fore, which implicate the judicial purity of

any man, which 'end to deprave the public

sentiment and opinion, ought to be brought

to the test. The government itself lives and
acts by the force of opinion ; and it is of the

last importance that this should be enlight-

ened and imcornipted. Our whole sysiem

is as much an experiment in morals as poli-

tics ; and if ever this moral force is lost, all

is lost. It will not be denied in this case,

thiit enough has been proved to put the Res-
pondent to answer ; and if he has been able

to satisfy this honour;ible Court that he is

not guilty of the oflences charged upon him,

he will, of course be acquitted, and I trust

restored to all the respect and confidence,

which, as a citizen and magistrate he enjoy-

ed before this prosecution was begun.

The constitution provides, that the " Sen-
ate shall be a Court wi'ih full authority to

heawind delennine all impeachtne.qts, madft

a
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lay the House of R'^presentatives, against

any officer or officers ofihe Commonveultli,

for misconduct and mal-adniinistiation in

their offices." What then is a Court of Im-
peachment? What is its jurisdiction, its

powers and modes of proceeding ? Where
must we go to learn the law and practice of

impeachments ? To England, the country

from wiience the great principles of civil

liberty as well as of law are derived. Our
Court of Impeachment is formed after the

model of the high Court of Impeachment in

Great Britain. There the House of Lords

is the Court, here by an obvious analogy,

tile higher branch of the Legislature ; there

the House of Commons impeach, and here

the House of Representatives, the most nu-

merous and popular branch of the Govern-

ment. In one sentence, the Senate is made
a Court of Impeachment ; all the inci-

dents, rules and forms of proceeding there-

fore appertaining to such a Court, are also

recognised and estabhshed. They become
a part of our law, and as such, ought to be

preserved, with as much care as any other

part of our law. Whatever then is peculiar

to a Court of Impeachment as to its juris-

diction, its rules and its forms, is as truly

established by this clause in the Constitution,

as the trial by Jury is, in a common law

Court. Suppose the Constitutio,n had pro-

vided that there should be a Court of Clian-

cery in this State ; it would follow of course

that all the jurisdiction, powers, incidents,

rules and forms pertaining to such a Court

in England, would be established here ; and

all this upon the plain maxim of common
sense as well as of law, that all the inci-

dents and means, proper or necessary to the

possession, enjoyment or exercise of the

principal thing granted, or established, are

also granted and established at the same
time.

\s to the rules of evidence which are to

govern a Court of Impeachment, I agree

with the learned Counsv^l who opened this

part o Ithe Respondent's defence, that they

are essentially the same as govern Courts of

Cooinion L^w. A man is not to be con-

victed because he is impeached, upon hear-

say, or upon evidence not under oatli, but

upon the iiigiiest evidence the nature of ihe

case admits, in the form, and under the

sa;)Ctions whith belong to other Courts.

i also agree with the same learned Gen-
tleman, that the same legal notions of crimes

auvl offences, are as substantially to be re-

garded in this Court, as in any other. I have

/ no conception that the law is to be disre-

garded, or perverted ; that the nature of of-

fences is to be changed, or that any of those

great legal or moral distinctions, which have

been recognised and acted upon in England
or in this country, are to be overlooked or

confounded.

Sir, if 1 thaught it possible that the Res-
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pondent could be convicted upon any other

than legal and constitutional grounds, I

should deprecate such a result as pregnant

with infinite mischief to the state ; and the

day in which I from any cause, had been
Ciincerned in it, as the most unfortunate one
of my life. But I know it is not possible.

If we cannot bring home to the Respondent
some legal offence, some violation of law,

this impeachment cannot and ought not to

be sustained. We disclaim and abhor all

notions of convicting the Respondent, on
any grounds of supposed expediency or poli-

cy. The books I have read, and the princi-

ples I have imbibed, have instructed me dif-

ferently on the subject of impeaciiment
;

and I hold it better that tv/enty guilty men
should escape than that the plain principles

of law should be violated. We do not

stand heie,as members of the House of Rep-
resentatives, or as Lawyers, to maintain

star-chamber doctrines ;—We are not the

advocates of the oppressor, but of the op-

pressed—not of tliose who do injustice, but

of those who suffer it.

I was at a loss, during no small part of

the learned gentleman's argument to ac-

count for the great array of positions and au-

thorities, which he brought to bear upon the

case, a great part of which I admit to be

sound law ; and i do not now understand

the reason of it, unless he had some ex-

pectation that amidst ail the learned dust he

raised, his client had a better chance of

escape.

Our constitution provides that the " Judg-
ment of the Court, shall not extend further

than to removal from office, and disqualifi-

cation to hold or enjoy any place of honour,

trust, or profit under this Commonwealth
;

but the party so convicted, shall be never-

theless liable to indictment, trial, judgment,

and punishment," according to the laws of the

land." In England it m;!y be removal from

office, disqualification, fine, imprisonment
and even death.

In England, aikl in this Country, the per-

sons u'ho have been impeached, have usual-

ly been such as have held some important

trust, of a public nature, or exercised some-

iiis^h office, connected with the welfare of the

Stale. One hundred years ago, Lord MaC'
dcsfield was impeached, for selling the offi-

ces of the Masters in Chancery, which was
'leclared to be in violation oi his oath as

Lord Chancellor, and of the great trust and
confidence reposed in him ; JVarren Hast-

ings was impeached for mal conduct as-

Governour Genera! of India ; and in latei'

times Lord Melville was impeached for

breach of trust as Treasurer of the Navy,
ike. Cases of this sort, usually embrace a

great variety of facts and circumstances, and

often extend through a considerable period

,,)f time. Thus in the case of Judge Chase,

He vvas impeached for certain official con-
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ducf, in Delaware, Maryland, Pennsylvania
and Virginia. The nature of these offences,

indicales tlie proper remedy. It would be

incoMvcnieiK, if not impracticable to punish

niiseonfliict in office, \)y a resa^to the tribu-

nals of common law jurisdiction. ^

For what offences or crimes then may an
officer of the government be impeached ?

By our constitution, for " misconduct and
mal-administration in office" only. It be-
comes then important to ascertain the mean-
ing and import of these words. In the first

place, they include bribery, extortion, and
misdemeanor, which are technical words,
well known and defined in law. They also

have a more extended meaning, and em-
brace a variety of official acts, which do nor

amount either to bribery or extortion. The
word corruption, though not defined in the

law, has an intelligible meaning when ap
plied to the conduct of a man in office. In

common acceptation, it means " wicked-
ness," " perversion of principles," "loss of in-

tegrity." When we speak of the corrupt con-
duct of a judge, we do not always mean
downright bribery or extortion. I rem.ember
in the trial of Judge Chase, that one of his

counsel maiiitained, that by the constitution

of the United States, a Judge could not be

impeached for any offeiice for which he
coidtbnot be indicted ; and I also remember,
that this position was abandoned in the

course of the trial. Cases were staled which
were clearly impeiiciiable thougii not so cer-

tainly indictable. As for instance—Suppose
a Judge of Probate should open his Court, at

theiin)e and place provided by law, and af-

ter keeping it open for an ho(;ir, should close

it and go home, to the great delay and det-

riment of the comity. There is no law,

which declares for how long a time he shall

hold his court at any particular place ; and
yet a habit of this sort would undoubtedly
amount to misconduct in office, for vhich

he might be inipeaclied. Or suppose a

Judge of a conmion law Court should com-
pose his jury of eleven, instead of twelve

men ; this would be mal-administralion in

him although there is no law wliicii declares

that a jury shall cuisist of twelve men. One
of the Respondent's learned counsel admit-
ted in his argmitent, that if a Judge of the

Supreme Court should contemptuously re-

fuse to give an opinion, when required by
the Executive, in a case clearly within his

duly, it would amount to misconduct in of-

fice ; and yet none of these cases partake of

the nature of bribery or extortion. The doc-
trine therefore «hich the learned gentleman
seemed inclined to advance, that a Judge
coidd oidy be impeached for bribery or ex-
Tortio)!, cannot be sustained. Now whether
such conduct in office as 1 have stated, be

indiclable as well as impeachable, is of no
importance ; it is enough for uiy purpose,, if

•it be clijarly impeachable.

j
I have stated that we must make out a

clear case of some legal offence, some viola-

tion of law, before we can rigiitfully demand
judgment against the Respondent ; and this

nmst be of some statutory provision, or some
plain principle of the common law. The al-

j legation of this offence or violation of law,

!
must be according to the just interpretation

and true meaning ofihat clause in the bill

of rights, which declares, that " no subject

shall be held to answer for any crime or of-

fence, untd the same is fully and plainly,

substantially and formally described to him."

The common law, in its true extent, is a

great code of rules, which can be applied to

ascertain and determine the rights and obli-

gations of all. It is a great system of prin-

ciples and analogies, of a nooral as well as

of a legal nature, furnishmg protection for

all sorts of rights and remedies for all sorts

of wrongs. It embraces all the duties v\hich

a man owes lo his neighbour ; it can always

be brought in aid of what is morally or le-

gally right and just ; and it provides abund-

ant means for detecting and punishing every

kind of fraud, injustice or oppression. This

law is ours by inlieritance, and by adoption
;

it lies at the foundation of all our civil and
judicial institutions, and ought to be preserv-

ed by us in all its vigor and symmetry.
By the clause just read from the bill of

rights, it is required, that the crime, or of-

fence shall be substantially and formally al-

leged. But what \s formal and what is s b-

stantial, nmst be determined by the us. al

course of proceedings, in the court, where
the man is accused. If a man is imlicted in

a court of common law, for a felony, the crime
must be charged with all the teclmical pre-

cision, which belongs to such a court. The
accused has a right lo reqtiire of the govern-

ment lo set forth his offence with the utmost
certainty, to state the time, place, circum-
stance and manner of the act, and vviih fevf

exceptions to prove the offence as it is cliarg-

ed. I am aware that these "unseemly
niceties" as Lord H.de calls them, have
been the subject of regret and complaint a-

mong wise and good men, as too Uiuch fa-

vouring the escape of the guilty ;—But I

am not prepared to say that they ought to

be expunged from our law, for they are in

favour of life, and of persona! liberty. But
if a man is impeached, fnr misconduct and
mal-administration in office, what is sub-
stance, and what ]sform, nutsi be decid-ed by
the rules and course of jn-oceedings in courts

of impeachment. The law and practice of
impeachment must be resorted to in this

case, for the right construction of the clause

in the bill of rights. Sf)Pie legal ofi'ence

nuist be alleged, and this nmst be done
plainly and intelligibly, so that the prrson

accirsed nniy know wliat he is called to an-
swer to, and if lliis is done, the offence is

substantialJv set foriit. Ko man who has
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been accused of one offence, shall be held lo

answer lo another distinct and difterent of-

feucp, \\hich is not aiteliigibly slated. In

the iiiii' by iaipeachnient. the law and the

practice of impeachment ave to govern, and

th«se :ii-i= as much in favour of the accused

as of the accusers.

As the forms of proceedings in courts of

iinpe:)';iin ent, are ijeculiar, little can be

found r he subject in common law books.

Selden,. \:\ his chapter upon the " Judicaliue

of Parliament," gives a general view of the

course of proceedings; and Wooddeson, in a

sinsle lecture has con)piled, chiefly from

parliamentary precedents, both the law and

practice of impeachment. Blackstone de-|

votes about one page to the subject, and
|

calls articles of iiupeachment, " a kind of!

bil's of indictment." By these authorities,!

it appears. iIia; he ' aviicles need not pursue
i

the scrict f rin nd accraacy of an indict-

ment; fir i' h: been ruled, that by the law

and usage of F .iinent, in jirosecutions by

impeachiuont, f . high crimes and misde-
nieriiujurs by w g or speaking, the partic-

ular words supposed to be criminal are not

necess;iry to be expressly specified in such

impeachments. '1 he resLdution indeed pas-

sed ill a party cause : but it seems agreeable

to a concession of the Lords, several years

before, that the Commons might if they

pleased, impeach 'n general terms" In

Seiden's Judicature of Parliament, it is said

that t!;e Commons impeached Richard
Lyons for procuring patents and licenses,

fee. fee. and also "m general loords" ol

many extorticns. In tiie same book, iJage

1597, it is said that '' all the Lords, spiritual

and temporal, claimed as their liberty and
francliise, that the great matters moved in

the Parliament and to be moved in other

Parliaments, in time o come, touch.ing the

Peers of the realm, ouiht to be admeasured,
adjudged, and discussed, by the course of the

Parliament, and not by the civil law, nor by
the law of the land." In ihe 1st volume P.

Williams, ])age G 16, the subject is thus al-

luded to :
—"And asto wiiat was said tliat this

being an attainder by Parliament, differed

from an outlawry, and that the course of

Parliament made it good ; it was answered
that impeachments in Parliament difftred

from indidmsnts, and raig'ht be jusiified by

the law and. course ofParliamtnt."
If "6 examine the precedents, we shall

find them conformable to the docti-ine. The
articles of impeachment state certain facts

generally, importing some o Teiice or viola-

tion of law, v.idiout much rt'i£ard to time,

place orcircumstance ; but • ill sufficient

certainty to give the accused, distinct infor-

mation of what tie is charged. The precise

species of crime or offence is not usually, if

ever stated according to common law defiui-

Ui)n L buche is charged with the breach of
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some law provided for the case, with a breach
of trust, with a violation of his oath of office,

with acting contrary to his duty, fee. &.o. &,c.

Such are the articles in the case of Lord
Macclesfield, Warren Hastings, Lord Mel-
ville and Judge Chase. The answer, like

the articles, is very general, consisting of a
great variety of statements of facts, and. rea-
sonings upon the law ; explaining sonuj
Uiiugs, qualifying some things, and denying
some things ; in fine making the best de-
fence the case will allow, fauth on the law
and the facts. Then follows th. replication,

denying generally the sufficiency of the
answer and averring the truth cf the charges.

Such also has been our own ])ractice in the
iew cases of impeachment, which have oc-
curred since the adoption of the constitution^

as it appears from the records of the court.

The constitution declares, that the party

convicted on an impeachment, shall never-
theless be liable to indictment trial, judg-
ment and punishment, according lo th%

laws of the land. This provision seems to

carry with it, a clear disiinciion, between a
trial at common lav^, and atrial by impeach-
ment.
The pleadings being closed, the trial pro-

ceeds, and we find no notice of demurrerSj
either general or special to their sufficienpy.

After a conviction, motions in arrest ofjudg-
ment or in mitigation of the sentence of the
court are sometimes sustained. In the case
ofLovd Winton, one of the Scotch rebel

Lords, there was a motion in arrest of judg-
ment, for want of certainty as to the lime
the acts were alleged to have been commit-
ted ; but tliis was oveirulpd.

I might safely leave this jiart of the case
with the Conn, on the sliglu examination
which has been made of the law and prac-
tise of impeachment in England and in this

counlry ; but the learned counsel for the

Respondent have expended so much labour
on this subject that I am willing to go a lit-

tle further, and endeavour to ascertain if

some additional aid cannot be derived from
the common law. There are two modes of
proceeding at common law where the sover-

eign prosecutes, wliich bear some analogy
to the process of impeachment : one is an
information in the natuje of a quo loarran-
to, and the other is an information for an
intrusion.

Formerly there v.as in use in England a
writ o( quo ti'arra7ito for tlie King, in the

I

nature of a writ of right. This being found

j

inconvenient, it has been succeeded, in lat-

er times by an information, filed by tlie At-
torney-General, in the nature of a quo loar-

ranto. The form' of the writ is given in
Coke2 Ins, £79, and is very brief : A. B. is

summoned, fee. ostensuriis, to show, qua
MDO-rranio, by what authority, &,c. fcc. The
I
iafonnatioais iu the. lama: brief form, and.
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is pioperly a criminal inetliod of prosecu-

ion, tlioiJ.^li civil lights are often tried un-

der it. We litive the same process. The
Attorney or Solicitor-General soniet mes ex

officio, and sometimes by direction of the

LegisliUiire, files aii information in the na-

ture of a quo warranto^ against a corpora-

tion, or against an indi idual, alleging in

the case of an individual, some usmpation,
and in the case of a corporation, some abuse

of their franchise. In the case of the Com-
monwealth vs. Samuel Fowler, Esq. he was
called upon to show by ivhat loarrant, he
claimed to have, use, exercise and enjoy the

office of judge of probate foi- the county of

Hampden. In all these cases, after a short

and general statement of the facts, the par-

ty is called upon to set out specially his righ

or title. In informations for intrusion by

tiie King, the form of which is given in

Rasteli's Entries 412, the defendant must
set out his title specially ; but if the infor-

mation is at the instance of an individual,

t!ie defendant may plead generally non in

trusU ; but if he pleaded not guilty, to an in-

formation by the King, he should be put out

of possession immediately. This right to

make alieiations in a general form, and to

put the party to set out his right or title

specially is an incident of sovereignty—one
of its prerogatives.

The object of an impeachment, by our

constitution is to remove the officer—to

seize the franchise, and to grant it to anoth-

er, if it apj)ears upon trial that lie has for-

feited it The a!legati(ms are made in the

name and behalf of tlie whole people 5 it is

the sovereign who prosecutes ; and it is an
incident of this sovereignty to make these in

general words, plainly, intelligibly and sub
stantively, I agree, but not with the tech-

nical accuracy which pertains to the courts

of common law jurisdiction.

I will now proceed to submit a few re

marks to the consideration of tliis Hon.
Court upon the duties of a judge of probate.

His general powers and duties are defined

by law, such as taking the probate of wills,

granting administrations on the estates of
persons deceased,—appointing guardians to

minors and otiier peisons—exatnining and
allowing tlie accounts of executors, adinin-

jstrators and guardians, &c, &tc. but there is

no express law as to his dutv in relation to

those numerous little details in the ordinary
business of his office.

There are duties of a general nature aris-

ing from his acceptance of the office. The
ricccplance itself implies an engagement, to

fulfil all its duties faithfully and impartially.

It is in the nature of a covenant, or. con-
iracf, that lie will execute the trust which
the office creates, that he Hill perform all

the duties, which its nature and object re-

f|uiiei". If he refuse to perform these duties.

or if he performs them so negligently, as to

produce inconvenience or injury, he violates
his obligation.

There are also certain duties arising from
the relation which exists between a judge of
probate and executors, administratois and
guardians These persons are clothed with
a certain legal capacity, by virtue of a de-
cree made oy the judge. They all (ierive

their autiioriiy from him ; and in the first in-

stance, they are all accountable to hiin for

the nianner in which they iiave exercised it.

There may be some difficulty in determin-
ing wtiat his duty is in a particular case

;

but there are certain broad lines of distinc-

tion between winch it will be adniitte,! his

duty somewhere lies. He has a right to

prescribe certam official forms as.d t> re-

quire certain formal papers, which may cout
duce to the orderly management of his of-

ficial business ; and I hold it to be his duty
as a judge to give such information, such of-

ficial direction and advice, as will enable
persons making application to him, to ccm-
ply with the forms and modes of proceeding
which he himself has prescribed. These
subsidiary acts, these official directions, are a
part of his duty as a judge, and if he refuse

to give thein he violate^ the trust and con-
fidence reposed in him. The persons who
apply to him to take the probate of a will,

to take letters of administration, or guardi-
anship, need such instruction and advice;
and they usually come to htm under circum-
stances of bereavement and affliction. If

he refuses to give them the necessary infor-

mation, as to the forms which lie has adopt-

ed for the regulation of his own office, im-

I

less they pay him as a counsellor, he takes

I an improper advantage of their situatioii,

I and makes an unlawful gain, contrary to his

j

duty as a judge. On the other hand, it is

1
not contended that a judge of proba'e is

i
bound to write out the accounts of exccu-

!

tors, administrators, and guardians, or to
' answer questions of law which require time
and examination. But it does appear tome,
that those questions, arising in the settlement

of an account or an estate, which can be
answered across the table, those little auxili-

ary services which grow out of tiie subsist-

ing relation of the parties, may fairly be
considered witiiin the duty of the judge.

Whatever may be the nature and extent

of these duties, vihether the outlines of them,
which I have sketched be corrector not ; it

is to be remarked that in addition to all oth-

er obligations, there is superadded the oath

of office. This is prescrii ed by the consti-

tution. I A. B. do solemnly swear and af-

firm that I will faiVajidly and hnparthdhj
discharge and perforin ail the duties incum-
bent on me as [Judge of Probate] according
to the best of my abilities and understand-

ing, agreeably to the rules and rcgtihvlions
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<jf the constitution and the laws of this Com-
monwealth. So help me God." Here is a

law binding upon the conscience, as well as

the conduct of the judge ; here is an obliga-

tion imposed under the solemn sanction of

an oath. The doing any act, or permitting

others to doit, which aftects his fidelitjr or

impartiality, is a breach of a most sacred

law, a violation of his oath, and contrary to

his duty as judge.

At a quarter past 6 o'clock, Mr. Button

gave way to a motion for an adjournment.

The Court was adjourned to 9 o'clock to-

morrow morning.

SENATE.
THCRSDAY, APRIL 26.

COURT OF IMPEACHMENT.
The usual messages between the two

Houses were delivered by Mr. Rantoul, of

the Senate, and Mr. Holmes of the House
of Representatives, and the Court was open-

ed at a few minutes after 9 o'clock.

Mr. WEBSTER, Before any further

proceeding on the part of the Hon. Mana-
gers, I beg leave to state to the Hon. Court,

that after 10 o'clock last night a document
came accidentally to the knowledge of the

Respondent, showing the ancient usage of

the county of Middlesex. With permission

of the Hon. Court, I would now introduce it

in evidence. It relates to the probate of a

will, upon which a letter of administration

was granted by the Respondent's predeces-

sor, at a special probate court holden at the

request of the executor, for which extra fees

were charged, which were paid by the exec-

utor, and afterwards allowed by the judge in

the executor's account. I presume there

will be no objection on the part of the Hon.
Managers to the admission of the evidence,

as they have not yet closed their argu-

ment.
Mr, BUTTON. Under the circumstan-

ces of the case, we feel hardly authorized to

consent to the admission of it.

Mr. WEBSTER. There could be no

question of its admissibility, if it had been

offered in season. The executor is present,

and can be called, if the Hon. Managers
wish it. They will have an opportunity of
remarking on the evidence, if they think

proper,

PRESIBENT. Shall the question be

taken, as to admitting this evidence .'' Bo
the Hon. Managers still object ?

Mr. BUTTON. We do not think the

evidence material enough to persist in the

objection, though we consider it irregular to

introduce it at this late period. As the gen-
tleman is strenuous for its admission, we
consent to it.

Mr. WEBSTER produces a letter of ad-

ministration, dated Jan. 18tb, ISOSjaddress-

25
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ed to Abraham Biglow, executor sf John
Foxcroft. Mr. W. read a meuioranduni on
the back of it, stating the whole fees for

probate of the will to be - - ^3 97
Paid before - - - 50

S 47
Letter of guardianship - - 1 10
For the judge for his trouble in

holding a special court - 25 00

$^9 57

Mr. BUTTON. The executor, if pres-

ent, had better be called to the stand.

ABRAHAM BIGLOW called on the

part of the Respondent, and sworn.

Witness. In 1802, I was made executor

of the will of John Foxcroft. There was
nobody in his house, except servants, and
the heirs were desirous of having the proper-

ty protected. The next regular probate

court was distant ; knowing the practice of

holding special courts, I told the heirs I

would apply to the judge of probate to hold

one. In a memorandum book, I have a

charge of postage Bee, 29, 1802, of a letter

to Mr, Timothy Bigelow, requesting him to

apply for a special probate court ; and 011

Bee, 31, there is a charge of postage for a
letter from Mr. Bigelow, enclosing the

judge's order to the register, Jan, IS, 180S,

there is a charge " paid probate fees on
proving the will, ^29,57," This is marked
on the letter of administration. I closed

my account in 1813, when I got my quietus ;

being executor and guardian of one of the

heirs, I was unable to close it sooner.

There was a balance by the quietus of ^19,62;
the amount of ^29, 57 was taken into con-
sideration in arriving at this balan9e,

Q, by a member of the Court. Where
was this special court holden ?

A. At Cambridge.
Mr. GRAY. Where did the |udge of

probate reside ?

A. At Groton.

Q. Where did the register live ?

A. At Cambridge. Judge Winthrop
was register at that lime.

Q. Was the register present.'

A. He was.

Mr. KING. What was the order you
mentioned ?

A. The letter from Mr. Bigelow enclos-

ed an order to the register to grant cita-

tions to attend the court at Cambridge, men-
tioning the time and place.

At 20 minutes past 9, Mr. BUTTON
proceeded :

—

I now proceed to call the attention of

this Hon. Court, to certain statutory provis-

ions which have a bearing upon the case.

As early as the year one tliousand seven

hundred and twenty seven, an act was pass-

ed, which, after reciting that several judges
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of probate were or might be Justices of the

Superior Court of Judicature or of the in-

ferior Court of Coaimon Pleas, enacts that

from and after the publication of the act, "no

judge for the probate of wills and granting

administration on intestate estates within

the province, shall be allowed or admitted to

have a voice in judging or determining,

nor shall be admitted to plead or act as an
attorney in any civil action whatsoever,

which may depend on or have relation to

any sentence or decree, made or passed by

him in his office aforesaid ; any law, custom,

or usage to the contrary notwithstanding."

From this lime to the revolution, judges of
probate were considered as surrogates of

the governor and council, who derived from
the royal charter the authority to prove

wills and grant administrations ; and no al-

teration of the law took plaoe till the statute

of the 12th March 1784 which vested in the

Supreme Judicial Court the appellate juris-

diction which had before belonged, to the

governor and council. 2 Mass. T. R. 120.

By the statute, which passed on the 10th of
March 1784 eni|Jowering judges of probate

to appoint guardians to minors arid others,

the provisions of the province law are re-

enacted in the same words ; and thus the law
remained till tire of statute 24th Feb. .1818

was passed. By the 4th section of this stat-

ute, it is provided that "no judge of probate

'^^shall be allowed or admitted to have a voice

in judging or deteVmining nor be permitted

to be of counsel, or to act as an attorney,

either in or out of Court, in any civil action,

•r other matter or process whatsoever, which
may depend on or have relation, in any
way, to any sentence or decree, made or

passed by him in his office aforesaid. Nor
shall he be of counsel or attorney, in any
civil action, for or against any executor, ad-

ministrator, or guardian, as such, within the

county in which said judge shall reside."

Now the design of these statutory provis-

ions was to impose certain restraints and
prohibitions upon judges of probate ; to

remedy some inconvenience or mischief

which their practice had given rise to. It

may also be remarked that the law in this

case is made to regulate Uie conduct of
judges of probate, of a small number of
men, who are commonly lawyers, and apt to

be, in such eases, astute in the construction

af statutes. If judges of probate, therefore,

put n construction upon these provisions of
the lav/, by which they do, or can evade any
of the restraints and prohibitions, which it

may be fairly supposed, it- was intended to

"impose, I hold it to be right and proper to

bring theiu within the law, whenever a strict

construction will do it. If tjiey attempt to

escape by any nice or subtle distinctions, it

is fitting and just to use the same means
B^ainst thefti.

Before the law of 1818 the prohibition

was, that they should not plead, or act as an
attorney in any civil action whatsoever,

which depended on or had any relation to

any sentence or decree made or passed by
them as judges. What then is the meaning
of the word action ? The definition of the

civil law is this, actio nihil aliud est quam
jus persequendi injudicio quod sibi debt-

tur. Cooper's Justinian, Lib. 4. Tit. 6.

Lord Coke in the first Institute, page 285,

adopts this definition of the term adion, and
adds that by " the release of all aclions,

causes of action are released." The strict

meaning of the word action, then, is the

right, which a man has, to recover by law

what is due to him. Thus we say, in com-
mon parlance, that a man has an action,

that an action has accrued, on a breach of

contract, &:c. &c. It is not therefore neces-

sary that an action should be pending in

some court to bring the case within the stat-

ute; but any counsel or advice given to an
executor or administrator touching a right of

action, which he may have against any one,

arising on a note, bond or other matter, may
be considered as within the statute. But
this right of action must have some relatiort

to some sentence or decree made or passed

by the judge. An executor or administra-

tor is made such by a decree ; he is clothed

w^ith a certain legal capacity by virtue of a
sentence or decree made by the judge; and
any counsel, or advice given to an adminis-
trator, has some relation to such decree.

In the present case the Respondent main-
tains his right, before the late law, to give

advice and professional assistance to execu-
tors and administrators, as freely as to other

persons, except in matters of controversy

coming before him as judge. " If an ad-

ministrator wished to sue a note, or a bond,
jr to defend a suit on a note or bond" he
contends, that he had a right to act in such
case as an attorney or counsel. Whether
the construction, which the Respondent has
put upon the law, can under all circumstan-

ces justify his practice, or whether the prac-

tice of others is an excuse for him, must be
determined by this Hon. Court. I have no
wish to press this, or any other point, against

the Respondent beyond its proper bearing.

If, however, this practice should be con-

sidered as a violation of law, it cannot be
excused, on the ground that his construction

was merely an error of judgment. There
are doubtless many cases, where error of
judgment -is excusable. God forbid that I

should deny this. I am aware of the im-

perfection of human nature, of the fallibility

of human judgment. I know that many
great and wise and good men have erred in

their judgment of the law, in deciding con-

troversies between adverse parties, and hard

indeed would be their lot, if such errors
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could bring in question their purity or up-

rightness. But when a judge undertakes to

construe a law, which was made for the reg-

ulation of his own conduct, which imposes

upon him certain restraints and disabihties,

the ease is widely ditferent. It the con-

struction, which he puts upon the law, is a

profitable one to himself ; if he puts money
in his pocket ; if the adverse parties are, the

the law on one side and his own interest on
the other ; if the controversy is between the

statute and himself, he must decide at his

peril. I do not say that every such decision

carries with it evidence of a corrupt intent,

of a wilful perversion of the law, for the

purposes of unlawful gain. This ought not

to be inferred from a single instance. If a

judge is charged wuh taking illegal fees of
office and he pleads in excuse the practice

of his predecessor, or the uncertainty or si-

lence of the law on the subject, to rebut the

presumption of criminality, he is entitled on
every principle of equity and justice to have
such facts and circumstances considered, be-

fore a judgment is formed. But then the

inquiry ought to be a strict one. If he urge
a usage in his office, it ought to be ascertain-

ed whether he himself has not exceeded or

departed from such usage ; if he show that

certain abuses existed in the office when he
came into it, he ought also to show, that he
has not multiplied or aggravated them. To
justify one abuse or illegal practice, by show-
ing that another existed in the same office,

different in its nature or degree, cannot and
ought not to be admitted.

As to those formal papers which issue

from the probate office, for which the law

has provided no compensation, I readily ad-

mit with my learned associates that a reas-

onable compensation ought to be allowed, if

it appears that the papers themselves are

proper and necessary to the orderly and safe

management of the office. Papers of this

description ought not to be multiplied un-
necessarily, and whether they are so or not

must be determined by the importance of

the end, and the fitness of the means which
are employed to accomplish it.

But what is a reasonable comperisation ?

By what rule is the price of such papers to

be regulated ? The learned counsel for the

Respondent contend, that it stands on the

ground of a quantum meruit ; that it must
be determined by the nature and amount of

the service rendered, or labour performed,
without reference to what the law has pro-

vided, as compensation, for like services.—

I

am not prepared to admit this principle,

without some qualification. I hold that the

price in such cases is to be regulated by a

t^eference to the prices fixed by law for pa-

pers of a similar nature. The amount of

all services and labours ought to be govern-
ed fay the rule of analogy and proportion.

19^9

If for example, the law allows one dollar to

the judge for granting a guardianship to a_

minor, the same sum, supposing the papers

to be the same, ought to be allowed for

granting guardianship to a person non co?n-

pos mentis, for which no compensation is

fixed by law. A judge is not at liberty to

take three or four dollars for this service on
the ground of a quantum meruit, because

the law has left it without any compensation

whatever. In a similar case the law has

fixed the price, and this binds his discretion,

although it might not that of another man,.

If an application is made to a professional

man, to prepare any of these formal papers,

his compensation, perhaps, stands on the

ground of a quantum meruit ; he may
charge the same sum he would be entitled

to for the same labour and service in any

other case; but a judge of probate is bound
to regulate his fees by the rule of propor-

tion, by a reference to the compensation

which the law has provided for like services.

The law allows to the judge twenty cents

for the letter of administration, and I know
not on what ground he is authorised to charge

a dollar for a copy. It does appear to me
that this is a plain case. If it becomes ne-

cessary to make a copy of the letter of ad-

ministration, the price of the original is the

price of the copy ; and if he demand and
receive five times as much, it is an abuse of

the trust reposed in him, it is contrary to bis

duty as a judge, it is taking money exlorsive-

With regard to the legality of special

probate courts, as they were holden by the

Respondent, I shall say nothing ;—that part

of the case having been so fully considered

by ray learned associate. The increased

expense of these courts, however, and the

reasons upon which it is dsfended, deserve

son)e further notice. It is said, that these

courts are more expensive to the judge, but

in what way, is not stated. They are usu-

ally holden at his own office in Groton.

The expense of travel to Cambridge or

Framingham is saved ; and as all the pro-

bate business of the county must be done at,

some place, that portion of it which is tran-

sacted at his own office, redeems so much of
his time, at the courts in other places, where
he must always be at som» expense. Sup-
posing then, that the three dollars and sixty

cents, which according to his own usage is.

commonly taken foe what is called a set of

administration papers, at a regular probate

court is rightfully taken, how cai» the tak-

ing of from two to three dollars more, for

jtlie same papers, at a special court, be justi-

ified ? The only answer to this, besides the

one already noticed, is that he is obliged to

take copies, to enable the register to make

I

up his record , Now it turns out upon exam-
ination, that the only paper he is oblig^ed tQ
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copy is the letter of administration. The
petition, decree, bond, warrant of appraise-
ment and order of notice eitlier remain in,

or return to tlie office. The letter of ad-
ministration, which is in the possession of
the party, must be copied. NOw the law al-

lows tiventy cents for this—and it remains
•with the Respondent to show by what right,

or law, or usage, he demands and receives
two or three dollars for the copy.
But in answer to the charge of taking ille-

gal fees of office, it is said by the learned
counsel for the Respondent, that all beyond
the legal fees is taken by him in his minis-
terial anA not. in \i\% judicial capacity. We
are told, that the moment the official aftt or
service is completed, the functions of the
Judge cease, and ail that is done afterwards
is merely ministerial ; and as he is only
charged with misconduct as judge, iie cannot
rightfully be punished for acts done by him
in some other character. This Zeg-aZ distinc-
tion so happily brought in aid of the Res-
pondent, by his learned counsel, has been
pressed upon the attention of the Court
with great apparent confidence. And here
I might adopt their own style of argument,
and appeal to them as lawyers, and ask
them, if they were prepared to maintain,
before a learned profession, such notions.
Now I apprehend, that this refinement can-
not avail the Respondent, however conven-
ient it might be to him ; and I do humbly
submit to this Hon. Court, that James Pres-
cott, in b\s judicial capacity, shall answer for
the conduct of James Prescott in his minis-
terial capacity.

But this is not the only instance of sub-
tlety and nice distinction, which has been re-

sorted to by the Respondent in justification

of his conduct. Sometimes he divides his
court. There is the cmtcafeie jurisdiction on
one side, and the contentious on the other.
The judge is always found, of course, on
the amicable side, and the lawyers on the
contentious, where it is admitted lawyers
ought to be. Nothing but tranquillity and
harmony on one side, and nothing hut strife

and contention on the other.
Besides dividing the business of his office

into judicial and ministerial, he divides
himself into two legal entities, judge and
lawyer. If he is charged, as in the second
article, with taking illegal fees of office, to
wit, the sum of thirty two dollars and ten
cents ; his answer is that the " official fees"
for the papers in this case amount to nine-
teeti dollars and eigiity cents, besides the
additional expense of a special court ; and
the balance was received by him for profess-
ional advice ; and that the " charge cannot
be made good by contending, that although
he did not officially receive any excess of
fees, yet tiiat he did receive, in another ca-
pacity, money, which he had no right to re-

ceive." Now it does not appear, by the evi-
dence, that the Respondent gave notice, at
the time, that a part of the services render-
ed were of a professional character, and that
he expected to be paid as counsel or attor-
ney ; it does not appear that Parker gave
notice, that he wished to consult him other-
wise than as a judge, or that any bill was
made out, though asked for, distinguishing
the fees of office from those of counsel ; but
on the contrary that the whole sum was paid
at the same time, without any discrimination
of fees. The distinction, therefore, set up
in this case, by way of defence, seems to be
an after thought, resorted to merely to meet
the occasion.

As another instance of the Respondent's
ingenuity in making out his defence, I refer

to the eightii article. He is there charged
with giving advice and assistance to one Jo-
siah Crosby, who, as it appears from the pa-

pers, was an administrator ; but inasmuch
as this case, which happened in November,
1818, is within the last statute, the Respond-
ent in his answer " thinks he recollects that

the said Crosby had some individual person-
al interest connected with the estate of which
he happened to be administrator ; that in re-

lation to that interest he was asked for, and
gave professional advice, as well he might
do." Now to give counsel or advice to an
administrator, as such, is prohibited by the
statute of 1818, but to give counsel to a
man, not in his capacity of administrator, is

not; and therefore it is that the above dis-

tinction is taken. It appears however, that

the charge for this advice is in the hand
writing of the Judge, and is added to the ac-
count of Josiah Crosby, as administrator.

If the fact alleged by the Respondent is true,

I would ask by what right or authority the

estate was charged. One of two things is

true, either the counsel was given to Crosby
as administrator, which is prohibited by the
statute, or the estate was wrongfully charg-
ed by the Judge, for advice given to him in

his individual capacity.

In several articles he is charged with act-

ing as attorney or counsel in matters, or con-
troversies, which were or might be pending
before him as Judge. I shall not examine
all those articles separatel}', but submit
some remarks upon them, as a class, to the
consideration of the court. It appears that

in nearly all the cases where he acted as at-

torney or coimsel, for executors, administra-
tors and guardians, the charge made by him
for such services, came before him for al-

lowance in their respective accounts. In
every instance, therefore, of this sort, he
was called upon to judge of the reasonable-
ness of his own charges. Now let it be re-

marked, that an administrator is merely a

i
[trustee for others ; he is acting in autcr droit,

and has usually no personal interest in the
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estate beyond his own compensation. It

becomes dien the daty of the judge to see in

wliat manner the authority derived from him
has been exercised ; to looli to the interest

of the orphan and widow ; to be satisfied

that no httle depredations have been com-
mitted upon the estate ; that no needless or

improper charges have been made, or if they

have, to take care that they are not allow-

ed. The judge, from his relation to the par-

ties, is the especial guardian of the rights and
interests of those who are absent ; it is his

duty to hold the administrator or executor,

or guardian, to a strict account, and allow

nothing beyond what is just and reasonable.

Their accounts against an estate are to be

examined ; there are adverse parties in in-

terest, although they may not be present
;

the propriety and reasonableness of each

charge is to be determined, and the vouch-

er for it, to be produced. If in such an ac-

count there appears a charge of fifty or an

hundred dollars for professional services
;

the judge in any other case than his own,
would naturally inquire into it, in order to

satisfy his own mind, that the charge was
necessarily or properly incurred, and that

the amount was reasonable. But if the

money has been paid to himself, what is the

value of his judgment to the absent widow
and her children, who by the law of the land,

and by his oath of office, have a right to his

impartial determination of every question

which affects their interest.

If a judge of probate advises, as counsel,

an administrator or executor, to bring a suit

upon a note, contract or bond, or to defend

a suit brought against him upon any of these,

all that is done in pursuance of such advice,

all the money that is expended in maintain-

ing or defending such suit, is ratified and al-

lowed as a matter of course by the judge. He
can never say to an executor or administra-

tor ; Sir, this was an ill judged and needless

expeiice, and the estate ought not to be bur-

thened with it ; his opinion has been taken

and paid for, and his mouth is forever

closed.

Another serious objection to this practice

is, that it is a perpetual temptation to do
wrong ; it opens a doOr to fraud and collu-

sion, between the judge and the executor

or administrator. There is a certain a-

mount charged in the account, for monies
paid the judge, as attorney or counsel, and
there is also a certain amount claimed by
tlie executor or administrator,asa commission
upon the settlement of the estate ; and the

judge is to pass upon the whole account. It

is easy to perceive, in such a state of things,

that improper charges on bath sides may be
made and allowed, and that frauds may be
committed without the knowledge of those

who 3uft«r by them. I do not say that a
judge of probate shall not !;« allowed to

draw a deed or power of attorney, for which
the compensation is fixed by usage

; the
evils here pointed out do not arise from such
a practice.

As an illustration of the argument, I take
the last article. It appears from this, that
he advised with, and directed the executrix
of one Jonas Adams, of Lincoln, in relation
to her liability as executrix for the support
of a person who was supposed to be charge-
able upon the estate. For this counsel and
advice, he was paid fifteen dollars. From
the papers in this case, it appears, that one
John Adams, the father of the testator, had a
female slave, and that by his will, he had
charged her maintenance upon his estate.

His son, the testator, continued to maintain
this slave during his life, according to the
provision of his father's will ; but made no
express provision in his own will for her
future support. The question, therefore

was, whether this slrtve was still chargeabl*
upon the estate which had descended from
John Adams, or was chargeable upon the
town of Lincoln, as a pauper. Upon this,

the executrix, as it appears, was instructed
that she was not liable ; the Selectmen of
the town of Lincoln however had a diffeffent

impression, and presented a petition to the
judge, for a letter of administration de honis
non, upon the estate of John Adams, in or-
der that this question might be determined
by some other tribunal. The question then
upon which he had given his opinion as
counsel, came before him as judge between
adverse parties, and he held the same opin-
ion as judge which he had before given as
counsel. The petition was dismissed ; there
was an appeal taken, to the Supreme Court

;

where the decree was reversed, and an or-
der issned to the judge to grant the adminis-
tration prayed for.

Here we see a practical illustration of
tliis mischief arising from the habit of giv-
ing counsel or advice to an executor or ad-
ministrator, in matters or controversies, which
?«a_y come before him as' a judge. It is

enough tliat the case may come before
him judicially, and he can never know-
that it will not ; and when it does
can it be said that he is in a situation

to act laipariiaZ/?/ between the parties ? No
his opinion has been bought and paid for ;

is the property of one of ihe parties ; he has
voluntarily disabled himself trom acting wiih

fidelity and impartiality ; he has knowingly
done, or permitted another to do an act,

which has destroyed the just balance of his

mind, and he cannot in any proper sense be
a judge. In all such cases he acts contrary

to his duty as a judge, in violation of his

oath and of the great trust and confidence

reposed in him.
In the third article, there is a charge of a

corrupt taking of certain sums of money, oi'
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one Benjamii) Dix, Esq. administrator of
one Eri Rogers, as and for fees of office. In
this case, a bill of pdrticulars was made out
by the judge, amounting in the whole to

$44,57. Of this sum $3 is charged for ex-
tra writing, and the rest is for ofificial servic-

es. For some of these papers and services
the law has provided the compensation,
for others not; and as to the last he
claims the benefit of usage, or a reasonable
compensation for labour and service. But
on none of these grounds can these charges
be justified. There is an excess of six or
seven dollars in this single bill, beyond his
own usage in like cases : there is then a vio-
lation of his own law. If it is right, as he
contends, to fix a compensation where the
law has provided none, it is also right that
he should abide by his own law. The tak-
ing greater sums as fees of office than the
law, his own usage, or analogy to like cases
can justify, as he has done in not less than
five mstances in this bill, is in the nature of
extortion. It is taking money colore officii,

unless it can be maintained, that there is no
limit, as to the amount of fees which a
judge of probate may lawfully demand and
receive, but liis own arbitrary discretion or
good pleasure. This therefore is a plain,
well proved case of misconduct and malad-
ministration in office.

[Mr. Dutton here went into a minute exam-
ination of the evidence and the law, upon
the first, sixth, and eleventh articles, and
then proceeded to the twelfth.]

I now come to tlie twelfth article, " the
little green spol"as my learned friend called it,

where impeachment flourishes ; the " little

Oasis"amidst the desert which surrounds our
cause. Sir I approach it with no pleasure

;

for if the only green spots are those where
impeachment grows, let my habitation be in

the desert. But if indeed this be so, let it

be also remembered, that it was the Res-
pondent who planted and watered and cher-
ished this deadly plant, and he alone must
reap the bitter fruit.

Much surmise, ingenious speculation and
subtiliy have been brought to bear upon this

article ; and many objections have been
urged against some portion of the evidence
upon which it rests. It is a difficult case to

<leal with, if there is any trutli in the saying,
that " facts are stubborn things."

In the examination of this article a very
laboured attempt has been made to discredit

the testimony of Ware. Before I proceed
to consider the diff"erent objections which
have been urged agaist his testimony, I

would make one general remark. If it had
been possible to impeach the veracity of
Ware, would it not have been done ? If

one man in the coimty of Middlesex could

hnve been found, who would have said, up-

on the stand, that the genera! reputation of

^
Ware for veracity was bad, or even question*

able, would he not have been produced ?

Two months have elapsed since the publica-

tion of this article ; with a perfect knowl-
edge, that Ware was the only witness who
had been examined by the committee of the

House. The article, as framed, was report-

ed upon the strength of his evidence, in

connection with the papers belonging to the

case ; and yet no direct attempt is made to

impeach his credit as a man of truth. The
following objections have been made to the

credit of Ware :—
1. The transactions charged in the article

took place five years ago ;

—

2. He has had a misunderstanding or quar-

rel with the Respondent ;

—

3. He is a jtarhceps criminis ;
—

4. He is contradicted by Grout ;
—

5. The offence is so infamous as to be in-

credible.

As to the first, I would remark that it

forms no solid objection to the credit of a

witness, that he does not forthwith become a

public prosecutor. I appeal to the know-
ledge and experience of every member of

this Hon. Court, if it is not often true, that

violations of law in matters of small amount,

petty depredations upon property, and little

acts of injustif^e, are endured for a long

time ; till aMength there is a spontaneous

movement, to bring the offender to trial and
punishment.
As to the second, it does appear from the

testimony of M'Intosh, that Ware and the

Respondent had for some time been on bad
terms ; that the Respondent had sued him,

that he was angry, and said he would, or

could, have the Repondent indicted ; but

Ware had never been heard to make use of

any language importing revenge. I agree,

that he does not like the Respondent, and I

presume he is not the only man in the coun-
ty who has the same sentiment. Yet this

does not, in my humble judgment, bring in-

to doubt the veracity of Ware.

As to the third ;— if Ware and the Res-

pondent had colluded together to defraud

the estate of tlie ward, and had divided the

money between them, there might have

been some color for this objection. But the

money was demanded by the judge, and the

payment objected toby Ware, on the ground

that nothing was due ; and it was not till the

Respondent proposed to do a certain judi-

cial act, that lie yielded.

As to the fourth ; I apprehend it will ap-

pear on a little examination, that there is no

contradiction between tlie testimony of Grout

and Ware. The first object of the Court

will be, to see whether the story of these

two witnesses cannot be reconciled. Ac-
cording toWaie^s evidence,he and Grout were

conversing about the ward's estate, within

hearing of the judge, who interrupted the
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conversation and proflFered his advice ; upon
which Grout iui-ned lo the judge, and began
to state the case. Groiil's testimony upon
this point is in these words : " After Ware
and myself had conversed some time, being

not more than six feet from the judge, I turn-

ed to the judge, as he was sitting at the table,

and supposing we were conversing on a sub-

ject, in which it was the duty of the judge of

probate to direct, I began to state to him the

circumstances relative to said notes," fee.

The only difference is, that Grout does not

state the previous interference of the judge
;

but on the supposition that he did thus in-

terfere, every circumstance related by Grout
natuially i'ulls in with it, and there is not

the smallest variance between them. Grout
says, that he turned to the judge and began
to state the circumstances, and fFare says

the same thing. Ware relates a previous

circumstance, of which Grout takes no no-

tice ; and that is the whole amount of the

contradiction. The fact itself is of no im
portance ; it was an act of indelicacy, mere-
ly, which few men would be likely to com-
mit.

Now let it be remarked, that the testimo-

ny of Ware, in every other particular, is ful-

ly confirmed by the original papers, and by
the testimony of Grout. I do maintain then,

that his evidence remains unimpeached, and
unimpeachable.
As to the last objection, I have only to say,

that however shameful or infamous the

charge may be, it is, like any other factor

transaction, susceptible of proof. The only

question is, whether it is proved ,• for it will

not I suppose be denied, that men do some-
times commit infamous acts, and that they

are convicted upon evidence, and punished.

Now, if the testimony of Ware is wholly

laid out of the case, all the material facts al-

leged in this article are proved by the pa-

pers and by Grout's evidence. What then
do these facts as charged and proved im-
port ? What species of legal offence do
they constitute ? I answer, in the first

place, that they amount to corrrupt and
criminal conduct in the judge ; a manifest

and gross instance of misconduct in otiice.

And this I hold to be a sufficient answer.
This case is clearly within the provision of

the constitution ; unless it can be shown,
that there is no misconduct or maladminis-
tration in office which is not technically bri

bery or extortioa. This has not and cannot
be made out. It is not only a clear case of
misconduct in office, but it is set forth sub-
stantially and formally : unless it can be
shown, which it cann^it be, that an article of

impeachment must be framed with as much
technical precision as an indictment at com-
mon law. I have already attempted to

show, that there is a substantial difference

between the course of proceeding in com-

mon law courts and courts of impeachment;
and I am not disposed to surrender any part
of the law or practice of impeachment. It

is enough if the Court are satisfied that these

ar; adhered to, in the present case, without

suffering themselves to be embarrassed with

the " unseemly niceties" of the common
law courts.

But in examining the nature and charac-
ter of the misconduct charged in this arti-

cle, it does appear, in the first place,—to

partake of the nature of, if it is not, mere
extortion. Although it is true, that the ser-

vice for which the five dollars was demand-
ed was not strictly judicial, still it is evident,

that both Ware and Grout considered it as

pertaining to his duty as judge, and it was
solely on that ground that they resisted the

payment. Whatever distinction he chose
to make between professional and official

fees, they denied his right to do so, insisting

that he had done nothing more than his du-
ty as judge. Asa means of extorting this

money from Ware he proposed to do a judi-

cial act, under circumstances importing a

desire of concealment and implying a con-

sciousness that it was wrong. The money
was paid to him under an impression, that

it was not due to him as a profess-

ional man, and that it was more than h»
was entitled to receive ns judge. Inthesec-
ond place, it was n falsification of an in)por-

tant paper. The account had been exam-
ined and approved by the overseers, who had
an interest in the ward's estate, and been
swoin to by the guardian. The certificate

of the judge, that it had been so approved
and sworn to, had been appended to the ac-

count, and nothing remained but to place it

upon the record. After all this had been
done, the five dollars was added by the

judge, and the foot of the account, of course,

altered. It then became another and a dif-

ferent account, and not the one which had
been approved and sworn to. Yet the cer-

tificate of the judge still declared, that this

account, thus altered, had been approved by
the overseers and swor7i to hj the guardi-

an.

I once more call the attention of the Court
to the impeachment of Lord Macclesfield,

which took place one himdred years ago.

He was at that time lord chancellor, and it

is hardly necessary for me to state, that it

pertained to his officelto appoint the six mas-
ters in chancery. Whenever one of these

offices became vacant by death or resigna-

tion, the chancellor proceeded to fill it by a
new appointment. These officers of the

court having large sums of money in their'

custody belonging to the different wards of

chancery, the place of a master in chancery

was an object of desire and competilion.—it

appears from evidence in this case, that if

had been the usage of farmer chancellors to
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reeeive a present upon tlie admission of a

master into his office. Ttie cliarge in sub-

stance, against Lord Macclesfield was, that

these offices concerned the administration of

justice, that he corruptly, illegally, and ex-

torsively bargained and sold them, for large

sums of money; and it appeared in evidence,

that through the agency of his secretary,

he used means to enhance the amount of the

gift or present which he was to receive upon
the admission of a master ; and that this

was far beyond what his predecessors in of-

fice had ever taken ; but it does not appear
that any loss of the property in the custody

of the masters was finally sustained, though
one or two of them had failed ; nor
is there any evidence, which throws a shad-

ow of suspicion upon the purity or upright-

ness of his judicial administration
;
yet for

these acts, which were alleged to be " in

breach and violation of his oath, as lord

chancellor, and of the great trust reposed in

him—contrary to the duty of his office, and
against the good and wholesome laws and
statutes of the realm," he was impeached,
tried, convTcted and punished, by the loss of
all his offices, by a fine of thirty thousand
pounds, and commitment to the tower.

It has been stated by one of the learned
counsel for the Respondent, that he has
been distinguished for the order, intelligence

and legal ability, with which he has discharg-

ed the duties of his office- I believe this to

be true, and it is the more to be regretted,

that a man so capable of being useful in an
important office,should ever have had his in-

tegrity brought into question. But neither his

knowledge, nor talents, form any excuse for

his misconduct in office.

If ever there was a man, who could plead
great talents, or great benefits conferred on
mankind, as an excuse for corruption in of-

fice, it was Lord Bacon : the great author
of the reformation in learning—a reforma-
tion hardly less important in the affairs of
the world than that in religion ; the man
who first gave an impulse and direction to

the human mind, which it still feels, and to

which much of the advancement of the pres-

ent age in useful knowledge, and sound
learning is to be attributed : yet this great
man, though confessing and bitterly lament-
ing his misconduct, was fined forty thousand
pounds, deprived of the great seal, and sent
to the tower. He stands in the waste of
time an object of wonder and pity,—forever
marked as the " greatest, wisest, meanest of
mankind."
And now, Mr. President, the Managers are

prepared to commit this cause, which has
oppressed them with an anxiety they never
felt before, to the final determination of this

Hon. Court, with the most entire confidence
in its wisdom and impartiality. They con-
fidently trust, that the principles, upon

which they have supported this impeaclt-
ment, are such as can, and ought to be, sus-
tained at all times, and under all circum-
stances. If they have at all failed here,
they must look to the better discernment of
the Court to correct their errors. Of this

they are sure, that they have been influenc-

ed by no unworthy prejudice or personal
feeling towards the Respondent, iu the dip-

charge of a painful public duty.

Let then the invocation which he has
made to the sentiment of universal justice

be heard and answered ; let the law, which
is sovereign over all, have its just applica-

tion to the facts which are proved, and we
ask no more ; let justice be laid to the line,

and righteousness to the plummet, and let

the Respondent who has demanded the test

abide the result. By the reproach his ex-
ample has brought upon the administration
of justice; by tiie wrongs he has done to

the widow and the orphan, whose little pit-

tance of worldly estate his rapacity has made
less ; by the wrongs he has done to the whole
community in diminishing their confidence

and respect for judicial institutions, and iu

the name of the violated law and constitu-

tion of this Commonwealth, we pray the

judgment of this Hon. Court against the

Respondent.
Mr. Dutlon finished his remarks at a few

minutes past eleven.

Mr. WEBSTER.—Mr. President, I shall

avail myself very briefly of the opportunity

afforded me to correct the few important er-

rors which I have remarked in the argument
of the learned Managers.

In Lord Macclesfield's case, the Chancel-
lor was convicted, not because he took a

larger sum of money than was usual for the

appointment of a master ; but because, tak-

ing such sum, he appointed to the office a

man of no responsibility, and required no
siu'eties ; in consequence of which miscon-
duct, it was alleged that 40,000Z. of suitors'

money had been dissipated. I refer your
honours to the 13th and 18th article ol that

impeachment.
It was said vesterday that Ware was not a

prosecutor. I refer your honours to the dep-

osition of Grout, by which it will appear

tliat Ware was present at the examination,

and your honours will judge for what
purpose.

In relation to the sixth article— in point

of law—I aver we stand entirely light. The
learned gentlemen have now cited for the

first time the statute of 1784 " for the more
easy partition of lands, &c." and infer from

it that all that was done for Mary Trow-
bridge, might have been done at the Su-
preme Judicial Court, or Court of Common
Pleas. I read the law differently. It is a

provision of Probate law, that, where an es-

tate cannot be divided among the heirs with-
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out injury, one shall take it and make rea-

sonable allowance to the rest ; and so after-

wards by another provision, where it is un-

e^jually divifled, the balance is to be made Up.

Partition of lands among tenants in com-
mon, is indeed matter of original jurisdic-

tion with the other courts ; but there is no
law in this commonwealth, autliorizing the

assignment ot an intestate's estate to the

oldest or other child, without application

made, and leave obtained at the probate of-

fice. And we do not say, or allow that eve-

ry tlung was done in this case by agreement
among the parties; Neither do we adniit

as gentlemen have asSerted, that the Res-
pondent in this instance acted as counsel af-

ter he was judge, in a case for his own judi-

cial decision. There is nothing of the kind

in evideace. True, the papers are in the

Respondent's hawid writing ; and so are oth-

or formal papers (for these are mere formal

papers) that issue from his oMce- He fills

up the blanks.

There was a little niisundersranding of
the ground assumed by one of my learned
cdiieagues, where he was represented as say-

ing, that the Respondent could be impeach-
ed pnly for bribery or extortion in office.

The ground was, that the charges exhibited

against him could be brought in under those

heads only, if at all.

As to the allowance of the agcount, arid

the certificate of the Selectmen, in Ware's
case, your Honours will perceive that the

certificate was brought to the Judge only as

a reason why that accoiuit should be allow-

ed ; and did not preclude him from allow-

ing any other item, for wliich he saw re.a-

s'yn. As to the item in question having

been added after tiie account was sworn to,

that de )ends solely on tiie credibility of

Ware.

'

, In regard to the sixth article again ; Dr.
Prescott's testimony was, expressly, that it

was agreed by the parties to make the re-

port of the commissioners final.

One word more and I have done. The
learned gentleman yesterday stated, and con-

sidered it proved, that the customary charge of

$3,Q0 for administration was made up with-

out any reference to the fee-bill. In an-

swer we again state, that not less than eight

or ten papers are made out on that occasion
;

ihat of these only two are provided for in

t.he fee-bill ; and the register only said, that

when he came into office he found that ag-

gregate charge for the whole business, and
that he never knew how the prices on the

papers not provided for were averaged.

Mr. BL.4KE. For my own sake, rath-

er than that of my Hon. Client, I beg
leave to make a single remark. It is with re-

Icition to a mistake of the Hon. Managers as

to one ground of my argument. Tlie po-

sition takea was, that for no extra-judicial

26

act in the nature Gf bribery or extoiijopjj

could the Respondent be impeached of mis-
conduct and maladministration in office. ;

But so far from asserting that he could be
impeached only for bribery and extortion,

I distinctly enumerated five different cases
of misconduct which I considered impeach-
able;

Mr. BUTTON. I have also a single
remark to make, in aixsv.'er to the learn-
ed gentleman on the case of lord Maccles-
field. It is true that he was charged in the
articles alluded to with having occasioned a
loss to certain wards in chanceryj by ap-
pointing a master of no responsibility

; hut
he was not convicted on that ground. On
the contrary it appeared that no loss was
eventually sustaiijed ; and the other articles

were as I stated.

Mr. SHAW. In relation to the Trow-
bridge case, I beg to refer the Court once
more to part of the 4th, and the whole of
the 5th section, of the act concerning intes-

tate estatas. 1 Mass. Laivs, p. 1£6. I take
it the object of these provisions is only to

preserve entire the family estate. The gen-
eral provision for assigning a piece of land
to one of the parties interested, with an al-

lovvance to ths.rest of a proportionate value,
is in the 15th section of the same act, p. 130.
The subsequent act in p. 145 empowers the
Supreme Judicial Court, and Court of Com-
mon Pleas, to appoint commissioners to

make partition of lands. I will now state
what I take to be the difference established
by adjudged cases in the operation of the
two acts. Where there has been no aliena-
tion of the estate, the jurisdiction, by the
first act, lies with the judge of probate.
Where there has been, then the jmisdiction
of the judge of probate is devested ; and
the parties, as tenants in common, mtist ap.-

ply for partition to the other courts ; but
they may also in the former case. The
several Courts of Common Pleas and the
Supreme Judicial Court have jurisdiction
over a whole class of cases, of which the
judge of probate has jurisdiction over a pan
only. \

Mr. WEBSTER. There was one other
fact misrepresented. It was argued as if it

did not appear that M"ary Trowbridge had
any other counsel than the Respondent af-

ter he was judge, hdoes appear by one ofthe
papers in the case : which is in the hand-
writing of the Hoii. Timothy Bigelow,
Mr. SHAW. It does not appear. howev-

er on whose retainer Mr. Bitielow acted.
PRESIDENT, The case is now gone

through. What course will your Honors
take?
Mr. LYMAN moved, that ihe Court be

adjourned, and the spectators directed to

withdraw.

Mr. SULLIVAN thought, that a time
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ought to be fixed when the opinion of the

Court should be pronounced ; and moved
an adjournment to 9 o'clock to-morrow
morning ; and so from day to day, as often

as should be necessary, until the judgment
Were finally agreed on.

Mr. LYMAN believed it was customary
for the House of Representatives first to

send a message to the Senate demanding
judgment,

Mr. SULLIVAN said, that could not be
till after verdict.

Mr. VARNUM said, that judgmetit could
as well be rendered on that day as any oth-

er, and moved an adjournment to half past

three in the afternoon.

Another member moved an adjournment
to 10 o'clock, and another to 12 o'clock the

next d.'iy.

The question was first taken, according to

the rule of the House, on adjourning to the

farthest time proposed ; namely, 12 o'clock

the next day ; and decided in the nega-
tive. Ayes 10—Noes 13.

The question was then taken on adjourn-
ment to 10 o'clock the nsxt morning, and
decidetl in the affirmative. Ayes 13

—

Noes 9

The Court was adjourned to 10 o'clock

accordingly.

SENATE.
FRIDAY, APRIL 27.

COURT OF IMPEACHMENT.
After the usual messages between the

two houses the Court was opened at 20 min-
utes before 11 ; the Senate having been
previously silting with closed doors.
The following resolve was read by the

President, viz :—

Resolved, that in taking the judgment of
the Senate upon the articles of impeach-
ment, now pending against James Prescolt,
Esquire, the President of the Senate shall

call on each member by his name, and upon
each article propose the following question

;—How say you, is the Respondent James
' Prescott, guilty, or not guiliy, of miscon-
duct and ntaladministration in office, as
charged in the — article of itnpeachment ?

Whereupon, each member shall rise in his

place, and answer guiliy, or nol guilty.

The Clerk was ordered to read the first ar-

ticle, which being read, the President took
the opinion of tlie members of the Court res-

pectively in the form before prescribed.

The other articles were then read in their

order, and the question put upon each.
-The opinioHofeach n)ember,as well as the

decision upon each article may be seen in

the following;

TABLE.
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Mr. Williams being aalled wpon s;iicl,lie

thought himself incompetent to give an

opinion by reason of his absence during a

great part of the trial.

Messrs. Gray and Ix)ngley, who had been

sworn at the preceding session, were absent

during the trial, as well as ai the taking of

the final vote.

Mr. Myrick was present only at the latter

part of the trial and having never been sworn,

was not called upon for an opinion.

The President gave no opinion excepting

on the secand artic!e,when the vote standing 13

guilty, and 12 not guilty, the President said

it had beoome his duty to express an opinion

and he pronounced the Respondent 7Jofgui7-

ty on this article.

Two hours and ten minutes were con-

sumed in taking the opinions of the Court.

PRESIDENT. The Court have de-

clared the Respondent not guilty of mis-

conduct and maladministration in office, as

ciiarged against him in every article except

in the third, and the twelfth ; and on tliose

articles he is pronounced gui7fi/ by a majori-

ty of the members present and voting there-

on.

Mr. KING. Mr. President ; the Mana-
gers acting for the House of Representa-

tives and in behalf of the people of Massa-
chusetts are not now instructed to demand
judgment against the Respondemt ; but will

report the decision of the Court to the

House of Representatives who have directed

their Managers to state tluit upon receiving

such report they will forthwith act thereon.

At one o'clock the Court was adjourned

to lialf past three.

SENATE.
Mr. King came up soni after the adjourn-

naent of the Court witli a message, and

stated, that he was directed by the House of

Representatives to inform the Hon. Senate,

that tlie House had voted to demand judg-

ment against the Respondent, and were pre-

pared so to do, as soon as the Hon. Senate

should be ready to pronounce the same. .

The Senate afterwards sat \yith closed

doors.

AFTER.VOON.
The Senate met and sat with closed doors.

At 30 uliuntes past 4 the doors were open-

ed. Mr. Thomas was charged with a ines-

sige to the House 1o inform them thnt the

Senate was ready to proceed further in the

trial of James Prescott, Judge, kc. Mr.

Leiand came in wjih a message that the

House uould attend forthwith. The House
then enteied in their usual order and took

their seats.

COURT OF IMPEACHMENT.
Ti>e Court being opened and the Respon-

dent called, the House of Representatives

rose and stood while their Managers, througii

Mr. KING the chairman, demanded judg-

ment as follows :

—

Mr. President, the House of Representa-

tives having impeached James Prescott,

judge of probate &c, for the county of Mid-

dlesex of misconduct and maladministration

in his said office, and the said Prescott after

a full, fair and impartial hearing on his trial

at the Bar of this Hon. Court having been

convicted of misconduct and maladministra-

tion in his said office, the House of Repre-

sentatives now here present do in their own
name and in the name of the people of the

Commonwealth demand that this Hon.
Court render such judgment in the premis-

es, as to right and justice may appertain,

and as the constitution' and laws of this

Commonwealth authorise and require.

PRESIDENT. The Hon. Managers

have now moved that judgment be pronoun-

ced. Has the Respondent any motion to

offer ?

Mr, WEBSTER. My Hon. Client had

the misfortune this morning of learning

from the President of this Hon. Court that

on two of the articles he was pronounced

guilty. He supposed of course that an op-

portunity would be afforded him to move in

arrest of judgmei-rf, or to argue on the de-

gree of punis'hment, which the Court might

think proper to inflict. Foi this purpose he

appeared at the door of this chamber at the

hour to which the Com I was adjourned, and

found it closed against hi^i. If, as he un-

derstands, the Senate has signified to the

House of Representativesits readiness to pro-

nounce sente'nce, he presumes that sentence

is formed, and that it is now incompetent

for him by any observations of his Counsel

to attempt to change that sentence.

PRESIDENT (after a pause of some

minutes.) Are your honours ready to pro-

nounce sentence ? If no reason be offered

why judgment should be arrested, or any

moVion made onloehalf of the Respondent,

or by SQ,ine menil>er of this Court, I must

proceed to pronounce the sentence of the

Court.

Mr. WEBSTER. The Respondent had

intended by his counsel to say a few words,

while he thought it would be of any tivail.

If he is to understand that the sentence is

prepared, his counsel do not feel themselves

bound to make any observations.

PRESIDENT. The Respondent and

his counsel must understand that this Court

is now prepared to render judgment, unless

a motion is made in arrest'; which_ moliou

the Resoondent is still at liberty to thake.

Mr. VYEBSTER. It was in relation, Sir,

to that preparation, that the Respondent

hoped to have been heard. Ii the Court is

prenared to pronounce judgment, he consid-

ers'the occasion as gone by, and he bus no

motion to submit.

Mc-. PiCKMAN. I do not understand

that the members of the Court have pledg-
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ed themselves to any particular conduct. I

sii[jposed, if the Respondent made no mo-
tion in a rest or in mitigation, that we were

now rendv to pronounce sentence. But the

case is open to the Respondent, or to the

Miii'iigi^vs, to make any suggestions to the

Court which shall appear to them to be propr

er, and the Court will take them into con-

sideration. I however move that the Court

declare itself ready to hear any suggestion

from the Respondent,
The Court assented to the motion.

j

PRES=IDErifT. The course pursu-

ed by the Court was this. They agreed

pn the sentence to be pronounced unless

some suggesiion for a stay of judgment
should be made by tiie Respondent or by

the Managers. The Court is now open to

jeceive ai.y motion.

Mr. W" EBSTER. The course which has

been adopted is so extremely novel, and so

different from the practice of courts to which

I have been accustomed, that I cannot con-

sider i' my duty to my client, to speak a-

gainst a ju'ig.r-ent already formed. It might
havobeen .'-.laiiwial to address some considera-

tions to the Court before that judgmeat was

formed. We do not now think it our duty

to our honourable client, to trouble your hon-

ours with any observ.itions.

PRESIDENT. Unless some of your

honours prop oe some other course, it

will be my duty to proceed to pronounce the

ju6i.;,men'. of this court.

Mr SULLIVAN. I am not aware that

tile proceedings of this court have been in

any uegree novel. I do not however rise

for the purpose of entering mto an araument

in defence of tne court, but to iTiake such an

explanation that the Respondent may under-

stand that any course is now open to him
that ev^r was. A majority of the court at

1 o'clock declared the Respondent guilty on

two of the articles of impeachment. No
notice v,-as then given of any iniention on
his part to make any n)otion in arrest of

judgment, or in initigatiGn of sentence, and

tl e Couft could not kr.ow that he had

an} such intenlian. It became tr'r duty to

go on <ind deliberate on the ji. 'gment to be

prqnit'.nced if nothing should be offered to

chiajge the course of proceeding. This

they had dune, and they had given notice to

the Hon, House that they were ready to

proceed in the trial. I have no notion that

any member of the Court has formed a

judgment not to be altered if any reason is

offere<l for a citange. The Respondent is

now called upon. I conceive in the proper

order, to say wiiether he has any reason to

offer why sentence shall not be passed upon

him. I have distinctly understood that lie

has now all the advantage that he could ev-

er have had. If he has nothing to of^er

there is no reason why the couit siicakl not

proceed to pronounce judgment. But it

ought not to be understood that he has not
had every opportunity which he ought to

have to be heard and make his objections.

Mr. WEBSTER. The Respondent's
counsel are only desirous of being informed-
of the course they are expected to pursue,
and to see that it is such a course as they owe
to their client and to themselves. Am I to

understand that the subject is open for obser-
vations in favor of an arrest of judgment,
and of amitigalionof the sentence? Ipresume
from the information to the Hon. House that

the Court are ready to proceed to pronounce
judgment, that it is not so,

PRESIDENT. It may be proper to iu-

forra the counsel, that the Court gave notice

to the Hon. Hoirse, not that they were ready
to give judgment, but that they were ready

to proceed further in the trial. They are

now ready to hear any remarks of the coun-
sel for the Respondent, to show that judg-

ment should not be rendered against him.

Mr. WEBSTER. Am I to . nderstand

that the remarks of the counsel for the Res^
pondent are to be confined to objections to

the rendering of any judgment ?

Several members. No Sir.

MR. PICKMAN. I understood it to bo
distinctly stated that the whole subject of
the judgment would be open for observa-

tion, and if any remarks were made in be-

half of the Respondent they would be tak-

en into consideration. The judgment
agreed on was to be pronounced, only in case

the Respondent had nothing to say. This
is the same course that is pursued in com-
mon law courts.

Mr. lYMAN. I consider the counsel

for the Respondent as having waved their

right to address the Court. I do not see

any advantage in keeping the House of Rep-
resentatives waiting here any longer. I

move that the Court now proceed to pro-

nounce jtidgment.

5Ir. WEBSTER. The counsel for the

Respondent have not waved any right. On
the contrary they had intended if the Court
had remained undecided, to be heard. But
they do not intend to argue a question al-

ready decided.

Mr, SULLIVAN. It appears to nie that

the Court has intimated, as plainly as possi-

ble, that it has formed no decision which is

not subject to be clianged in consequence of

wiiat may be offered by the Respondent.
I wish it tp be understood, that there is no
agreement that a particular sentence shall

be proiiouuced, but in case no motion is

made by him.

Mr. WEBSTER. I understood the

President of this Court to say that observa-

tions might be made against the rendering

of any judgment, but not in relation (p %
mitigation of tentelKe^
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PRESIDENT. It is with great pain that

I find myself called on to uct on this occa-

sion. It is well known from the vote that i

have given what my own opinion is in rela-

tion to the case. But a question has bepn

taken by this board, an^ they have decided

on two of the articles against the Respon-

dent. I have never known it to be the

practice of any court, after having come to

an opinou and declared it, unless theFO was

immediate notice given of some motion to

be made, to adopt any other course than to

proceed to determine what judgment should

/ be pronounced.

Mr.'DWIGHT. I think the Respon-

dent has had every reasooable indulgence.

I move that the Court proceed to pronounce

judgment.

Mr. WEBx/TER. The Respondent's

counsel thoug j it decorous to v,' nit until

they had an int I nation that they should be

heard. I can only say, that as far as my
practice has extnnded, it has been usual to

hear a motion in arrest of judgment, if any

is mide, before the judgment is determined

on.

Mr. PICKMA^N^. I did ihink as I

stated before, that the subject was open for

the Respondent's counsel, to make any ob-

servations either to obtain an arrest of judg-

ment, or a mitigation of the aentence. If I

am mistaken I now move, that the Court

hear any remarks, which the Respondent's

counsel may now offer, and that they

deliberate upon them before proceeding to

pronounee sentence.

Mr. SULLIVAN. I would propose to

the Hon. gentleman so to amend his mo-
tion, tjliat the President shall ask the Res-

pondent whether he has any thing to say

whyjiidgment should cot be pronounced, or

in relation to the degree of punishment to be

avyarded against him.

Mr. WELLES. I do not rise to any
technical point, for these I do not wish to

meddle with, but merely ;o observe, that I

did not consider that any decision was made
in relation to the sentence, hut on the con-

dition that nothing should be suggested on
- behalf of the Respondent, in mitigation of

sentence or in arrest of judgment.

Mr. Pickman withdrew his motion, and

Mr. DOOLITTLE offered the following in

writing :—That the Court will now hear and
consider any suggestion from the Respon-
dent in mitigation of sentence, or in arrest

of judgment.

The motion was agreed to.

PRESIDENT. The Court is now open
to hear any motion from the Respondent,
f.ither in arrest of judgment or mitigation of
sentence.

¥,i. WEBSTER. If I am to under-

stand the meaning of the ol-Jer or resolution

which has just passed to be, that the Court
has not made up itsjudgment, and that the

sentence is a subject yet to be. deliberated

upon, I have something which I wish to

say to the Court. But I wish to know
whether I am right in giving such a con-

struction to the vote just passed.

PRESIDENT. The learned counsel

has the order before him and can^judge for

himself. [The President reads t4ie order.]

Mr. WEBSTER. I am not a member
of the Hon. Court, and have no right to

construe its orders, I wish to know distinct-

ly from the head of the Court how I am to

understand it.

PRESIDENT. This Court, following

the precedents of the courts of common
law, after having heard the Managers on the

part of the House, and the liespondent in

his defence, by a njajority of votes pro-

nounced the Respondent guilty ; they

have also agreed on the sentence to be pro-

nounced by me as their organ, if no suffi-

cient ieason should be ofitered why ti)e sen-

tence should not be pronounced. But they

have now voted, that they will hear any sug-

gestions from the Respondent's connsei,

either in arrest of judgment or in mitiga-

ion of the sentence. There can be no
doubt, that if the counsel for the Respondent
shall offer any reason for an arrest of judg-
ment, or in favor of a milder senience, that

shall induce any member to change hisopin-

ion, that member will move the Court to

proceed to deliberate further upon the sen-

tence.

Mr. WEBSTER. If the opinion of the

Court is already formed, and I am to under-
stand that my client is put to (he disadvan-
tage of moving for a reconsideration of their

opinion, I shall decline making any remark,

PRESIDENT (nfier a short pause) No
motion in arrest of judgment being made
by the Respondent, if no motion is made bv
any member of the Court, I shall proceed
to pronounce the sentence of the Court.

After a pause the president pronounced
judgment and sentence as follows, viz :

—

The Court for the trial of impeachment
having found James Prescott guilty of mis-
conduct and maladministration in the of-

fice of Jiidge of Probate of wills and for
granting letters of administration within and
for the county of Middlese.!;, charged upon
him in the third article and iwelftli article of
in)peac!nnept as charged against him by the
House of Representatives—It is considered
by the Court, that the said James Prescott
be removed from the office of Judge as afore-

said, for the county aforesaid, and he is re-

moved accordingly.

The Court, on motion of Mr. Lyman,
was then adjourned witiiout day.
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HOUSE OF REPRESENTATIVES.
FRIDAY, APRIL 27.

After the House bad attended on the

Court of Impeachment, and returned to

their own chamber, Mr. King, chairman of

the Managers, to conduct the impeachment
atrainst James Prescolf, reported, that the

said Prescott had been convicted before the

Hon. Senate on two of the said articles of

impeacliment.

It was thereupon resolved, that the House
do demand judgment against James Pves-

cott,Esquire,who has been convicted of mis-

conduct and maladministration in his office

as Judge of Probate, fco. for the county of

Middlesex, by the Hon. the Senate of this

Commonwealth, upon the impeachment
thereof made by tliis House.

It was also resolved, that the committee

appoin^ed to manage said impeachment do

forthwith proceed to the bnr of the Hon.
Senate, and tl)ere, in the name of this House
and of the people of this Commonwealt!),
demand judgment against the said James
Prescotr, upon said conviction.

Mr. Kinir w^is charged wish a message to

inform the Senate.

AFTEUXOON.
The. Housn having proceeded to the Sen-

ate chamber and returned to their own
chaml)er, on motion of Mr. Hojt. of Deer-

fjcM, it was
Resolved, that the thasiks of this House

be given t-o their Managers in the impeach-

inesit and irial of Ja?nes Prescoit, nnd ihat

this House highly appreciate the intelligence,

the learning, and the ability displayed by

thorn in their :a-dnnus labours for the pro-

motion of public justice.

m SENATE.
SATOSI»AT, APRIi 28.

On uiotinnof Mr. Williams ;

—

Oivifrerf, That a' mcss:)ge he sent to His

F-xcellency iheG')vprnov ts> inform him that
f

James Fr'vsooti. Esq. has becsi cnnvictctl of

n!i«cond;)«:r atsd ninladminisfration in his of-

fice of iudgfi of probate uf ivills and for

granting letters of adudisi^trarion within

ajid for the County of Middlesex, upon

nrticles of impraclunent exhibited against

him bv the H<Hise of Rrpreseniatives,

and lias thereupon by judgment of the

Sennte sitting as a court of impeachment,
hrrn removed from his said office ; a copy

of which judgment >Tdl b? certified to His

F.xr-elloticy by the c!crk. of the Senate in

due liiue.

Mr. W. was charged with tlio niessnge.

On motion of Mr. Williams :

—

Ordered, That the clerk of the Stnafe be

an'dsnrisfid nnrl directed to pu>c'i;tse a sufli-

rient numbrr (^f copies of the Trial ofJames
Prescoli, Esq. Judge of Probate of wills,

&LC. in the county of Middlesex on articles

of impeachment exhibited against him by
the House of Representatives, to furnish

each member of theSerwte who has attend-

ed the present session of the General Court
with one copy.

A resolve for paying witnesses and other
persons for travel and attendance and seivjces

as witnesses, &.c. came up from the House
of Representatives and was concurred in by
the Senate.

HOUSE OF REPRESENTATIVES.
SATURDAY, APRIL 28.

A re-solve for paying vvitnesses and other

persons for travel and attendance and ser-

vices as witnesses, fee. in the trial of the im-

peachijient against James Prescott, Esq.
was twice read ai>d passed ; and sent up for

concurrence.

Ordered, that the clerk of tliis House be
directed to procure and deliver to each mem-
ber of this ilouse a copy of the report of the

trial of James Prescott, Esq, late Judge of

Probate for the county of Middles,ex provid-

ed any report thereof shall be speedily publish-

which in the opinion of the speaker of this

House shall appear to be faithful and cor-

rect and charged at a reasonable price, and
that the Hon. Speaker of this House be re-

quested to certify to the Clerk accord-

ingly.

[The House met each day, forenoon and
afternoon, at half an hour before the tijne to

which the Court of Impeachment was ad-

journed— leceived the message from the Sen-
ale notifying their readiness to proceed in

tiie trial—returned a message to inform the

Senate thai they would attend forthwith

—

attended at the bar of the Court during the

trial—and returned to their own chamber.]

l^Omitltd in the proper jilace]

HOUSE OF REPRESENTATIVES.
FRIDAY, APRIL 10.

Ordered, \.h:\i if during tlie trial of the-

imiieachment now depending before the

Hon. Senate, a qjuorum of the House should

not be present at the hour to which that high

Court shall be from lime to time adjourned
;

those members who are present shall be
called to order, and may accompany ihe

M.uiagers to ihe bar of the Senate, to proceed

on the trial of saitl imijeachment.
The Speaker commnuicitcd to' the House

a letter from the Hon. Levi Lincoln, stating

that it would not be in his power to atteiul

during the session, and requesting that his

place as Manager of the impeachment of
James i'rescoit, Esq. might be supplied by
some other person. It was thereupon order-

ed, that Mr. Lincoln be excused from fur-

ther serving as Manager, and that this da} at

I o'clock be assigned for choosing a Mana-
ger in his place. At the time assigned, the
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house proceeded to elect by ballot, and made
choice of HORA.TIO G. NEWCOMB,
Esq. of Wincliendon. Mr. Phelps was in-

structed to inform the Senate of the choice.

Ordered, That the Clerk be directed to

cause eacii member of tlie House to be fur-

nished with a printed copy of the charges
against James Prescott, Esq. Judge of Pro-
bate for the County of Mi.ddlesex—his an-

swer tp the same—and the replication of

this House.
FRIDAY, APRIL 20.

Mr. Baylies, one of the Managers of the

impeachment, act having attended in his

place, the House proceeded to elect by bal-

lot an additional Manager, and FRANCIS
C. GRA.Y, Esq. of Boston, was chosen.

Mr. Sibliiy, was instructed to inform the

Senate of the choice.

At page 7, i:nmp;liately before the Articles, the
following was oniiued, viz :

Commonweallh of Massachusetts.
Articles of impeachment, preferred a-

gaiast James Prescott,Esq. Judge of the Pro-

bate of wills and for granting administra-
tioa within and for the county of Middle-
sex, by the House of Representatives of tho
said Commonwealth, in their own name, and
in the name of the people of Massachusetts

;

and [to be] ofhibited to the Honorable, the
Senate of said Commonwealth, this fifth

day of February in the year of our Lor^l
one thousand eight hundred and twenty on(i.

At page 10, immediately after the Articles,
read as follows, viz :

House of Representatives, Feb, 5, 18£l;i

Read and accepted,

JOSIAH QUINCY, Speaker.

Attest,

Benjamin Pollard Clerk.

At page 11, near the enil, it should have
been mentioned, that after the Articles had
been read to the Respondent, and he had
pleaded not guilty, an attested copy of thenji

was handed to him by the clerk.



APPENDIX.

A SHORT account of the former jmpeacli-

rflents in this Conimonweahh, since the

adoption of the constilutioii, collected fioin

the journals of the Senate and House of
Representatives, will not, we trust, be unac-

ceptable to our readers, es4:)ecially to sucli of
them as shall hereafter be engaged in trials

of this nature.

The first case which we find upon record.

is that of William Greenleaf, Esq. sheriff of

the county of Worcester, as early as the

year 1788. The course of proceedings in

his case differs in several paiticulais from
that pursued in relation to Judge Prescott.

The attention of the House of Representa-
tives was first called to the subject by peti-

tions of the inhabitants of the towns of Pe-
tersham and Hardwipk against W. G. for il-

legal conduct in his o^ce of sherijf, praying

for an inquiry tljereon, and that he might be

impeached if found guilty. On the 7ih of

March these petitions were read and com-
mitted. On the 11th the committee report-

ed an order, which was accepted, " that the

petitioners serve said W. G. Esq. with a

copy of their petitions, and of this order

thereon, at least thirty days before liie sec-

ond Wednesday of the next session of the

General Court, that he appear on that day,

to show cause, if any he has, wliy the prayer

of their said petitions should not be granted.

And also the petitioners are hereby required

to appear on said day with their evidence to

support vhe charges alleged in their said pe-

titions against the said W. G." This order

was duly served, and on the 4th of June a

committee was appointed to consider the

complaints of the towns of Petersham and

Hardwick, and to hear the parties and re-

port. This committee was disciiarged on

the 9tb, and it was ordered that the parties

be aidmitted to a hearing on the floor of tlie

House the next day, and that either of the

parties be heard by themselves or one coun-

sel. On the 6th the hearing was postponed,

at the request of W. G. until the next morn-
ing. On the 7U) a representation of one

of the agents of Petersham, praying a post-

ponement of the hearing to the next session,

was reff^rred to a committee, who reported

the same day. Whereupon it was ordered,

that an order issue foj any witnesses to sup-

port the complaint, which said agent may re-

quest, and that Mr. Kinsley of Hardwick,
be a cosiraittee to attend to the serving of

each order. Oij the llih, in tl)e fure.Hoon,

the House sent a message to the Senate,

that they were about to proceed upon a'

public hearing, and cauld not conveiiienlly

receive any messages at present, hut that they

would inform the Senate when the hearing was

over. The complainants were tiier. admit-

ted, by their agent, on tlie floor of ti.e Hcnse,

and the said W. G. by himself, and one
counsel, and were heard upon ihe subject of

the complaints in part. In the afternoon the

subject was resumed, and after a full hear-

ing, the parties had lenve to witiidraw. Af-

ter debate, the further consideration of

the subject was postjjoned to the next

morning. On the 12th ihfe House re-

sumed the consideration of the coniplaints.-

and the following question was put—" wheth-

er the evidence exhibibited to this House be

asufificient ground for biinging forward ar-

ticles of impeachment against W. G. &cc.

for misconduct and maladministration in liis

office?'' The members present were 167;
of whom 157 voted in the affirmative. It

was then ordered thatMessrs. Phelps,DaVves,

Bowdoin, Choate and Bourne be a commit-
tee to prepare articles. This committee on

the 14th reported six articles, which werfe

read and accepted, and thereupon Messrs.

Heath, Dawes, Ames, Phelps and Choate
were appointed a commilteo to carry ibi m
up to the Senate. The articles are preced-

ed by a full recital of the prior proceedings,

in which however no reference is made to

the petition csf the town of Hardwick. The
recital concludes—" And whereas it doth

appear, that the charges laid in the petition

aforesaid are well founded and substantiated,

and that the said W. G. Esq. &c. is guilty

of misconduct and maladministration in that

office—Therefore this House of Representa-

tives do ofi'er and present to the said Hon.
Senate, against the aforesaid W. G. &c. all

and singular the general and special articles

of in)peachment following ; viz. l.The aid

W. G. ^c. hath illegally and unjustly, from

time to time, detained in his own hands, for

his own private use, public monies, when
the Commonwealth had a right to, and was

in great want of the same." This may
safely enough be presumed to be one of the

g'CTierai articles abovementioned ; it will be

found more difficult to determine which are

the special. The 2d Art. accuses the said

W. G. in much the same informal manner,
of having exhibited to the Treasurer of this

Commonwealth in order to be laid ufore
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the House of Representatives thereof, false

and dishonest accounis of monies which he,

as sheriti'aforesaid, had collected in payment
of public taxes." The 3d Ait. alleges, that

he had " from time to time, and for the space

of more than two years together, illegally

detained in his own hands, and for his own
private use, certain monies belonging to the

aforesaid inhabitants of the town of Peters-

ham for which he never accounted to them "

Art. 4th is, that on a certain day he "did pro-

cure from the Treasurer of the Common-
wealth an execution for money, whicii mon-
ey he had then already received on a former

execution." Art. 5th sets forth, rather more
at length than the others, that he falsely re-

turned to the Treasurer a certain execution

as unsatisfied, upon which he had received a

certain sum in part satisfaction. The 6th and
last is, that on a certain day he did " unjust-

ly procure a warrant of distress to be serv-

ed on the inhabitants of Petersham afore-

said for a large sum of money, which he
then well knew they had long before paid."

All whic'' the House of Representatives say

they are ready to verify, and that they do
thereupon, as the Grand Inquest^of the Com-
monwealth, impeach the said W. G. of all

and singular the misconduct and maladmin-
istration in his said office of sheriff, Sic.

contained and alleged in the articles afore-

said ; saving to themselves by protestation

the liberty of exhibiting further complaints,

and concluding with a prayer that the said

W. G. may be notified to make answer, and

be brought to a Trial, and, if found guilty,

removed from his office ; and that such oth-

er judgment may be rendered thereon, as

shall be agreeable to the law and the con-

stitution. The summons issued upon this

occasion by the Senate was dated June 19th,

1788, and was directed to any or either of

the coroners of the county of Worcester,

who were therein commanded " to summon
W. G. fcc. to appear before our Senate on
the second Wednesday of the next silting

of the General Court, at &c. by serving him
with an attested copy of the foregoing arti-

cles of impeachment and this summons, or

by leaving the same at his last and usual

place of abode, thirty days at the least be-

fore the said second Wednesday, Sic. to

make answer, fee. and to receive such judg-
ment," &&C. The House were informed on
the 20th, of the issuing of this summons, in

order that they might be then and there pre-

pared to support their charges. On the

same day the House ordered that Messrs.
Parsons, Kinsley, Ames, Dawes and Bourn
be Managers ; who were " authorised, re-

quired and directed to procure the necessaiy
evidence," &&c. The clerk was directed to

furnish each of them with a copy of the ar-

ticles. The House also passed a Resolve
for staying all law processes in the hands of

27

§13

W. G. fee. fee. which was sent up for con-
currence. The entry on the Senate's jour-

nal of the same day is—Resolve requiring

W. G. to give bond for the faithful discharge
of his office, read and concurred, as taken
into a new draft—sent down for concurrence
—came up concurred. The printed Re-
solve of this date is general that the Gover-
nor be requested to inquire whether the

sheriffs and coroners have given bonds, &c.
and to take certain measures in relation to

any that have not,

Tiie General Court was prorogued once by
message from the Governor, and twice by
proclamation, until the 29th of Oct. On
the 5th of Nov. the House ordered that the
Managers proceed in the prosecution of the

business committed to them with all con-
venient speed. It was voted that the House
would attend the trial ; and a message was
sent to inform the Senate, that in case they
were inclined to sit as a court in the Repre-
sentatives chamber, the usual seats would
be assigned for their members. The Sen-
ate returned an answer that they thought it

wottld be tnost convenient to proceed to the
trial in Faneuil Hall and that seats would be
assigned for tlie members of the House if

they should choose to attend.

. This same day, it being the second Wed-
nesday of the sitting of the Legislature, the
Senate was organized as a court. The Lt.
Governnor, at the request of the Senate,
administered theoath to the members collec-

tively ; the form of theoath being th« sam«^
as in the trial of Judge Preseott, except in
its commencement, which was " You A.
B. C. fcc. do respectively solemnly swear"
&c. When the Respondent was put to his
plea, he waved it, until an agreement in writ-
ing was made and signed by three of th»
Managers and himself, that under the gen-
eral plea of not guilty he should be allowed
to give any special matter in evidence ; and
if the trial should not proceed at that time,
he might plead anew, and specially, if he
pleased ; which agreement was admitted by
the Court. He then pleaded not guilty.
His counsel then moved that the trial be
postponed to a future day ; which was ob-
jected to bv the Managers, but finally grant-
ed by the Court, after a full hearing of coun-
sel at Faneuil Hall. On the 1 1th the House
reconsidered their vote to attend the trial.

The Court again met, and the Respondent,
waving his former plea, made a formal an-
swer. To the first article, after setting

forth the Declaration ofRights, that *' no sub-
ject shall be held to answer to any crime or
offence, until the same is fully and plainly,

substantially and formally described to him,"
he demurs generally, averring " that the
supposed charge in the same article is too
general to be understood, in such a manner
as will enable him the said William to make
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a proper and just defence ;" " wheiefoie the

said Gieenleaf ino^t humbly submits to the

judgment <if this Hon. Court, whether he

shall be held to liiiwer to ihe same articie
;

savinji \vhich, if overruled, the said Green-

leaf saith, that he haih at all times faithful-

ly served in his office aforfsaid, and never

unjustly detained in his own hands, for his

own private use public monies, when the

Commonwealth had a right to the same."

—

To the 2d Art. he demurs generally, because

the charge is so uncertainly and indefinitely

described that he has no opportunity to answer

it, reserving liberty to make another an

swer if it should become necessarj-, and al-

so for plea says, that whatever errors might

appear in any account by hiin exhibited, he

never intended or attempted to de;fraud the

Commonwealth thereby TotheSd Art. he

demurs specially, protesting he is not guilty,

and reserving liberty to plead over, assign-

ing for cause, that the town of Petersham

had brought an action of the case against

him for the matter connplained of in the

Art. and that upon trial before the Supreme
judicial Court, the jury returned not guilty

;

all which he is ready to prove by a copy of

the record. He then goes on to state the

mode of his doing business with the treasur-

er, and other particulars. To the 4th and

6th Art. jointly he likewise demurs specially,

vCserviiig the same liberty as before of an-

ssvering over, on th° ground that the acts

complained of were not ofificial acts, the

procuring of the treasurer to issue execu-

tions and warrants of distress being no part

of the duty of a slieriff, but a matter for

which he would be liable in his private ca-

pacity in an action at law ; but if the Court

shall still hold him to ruiswer, ho pleads not

guilty. To the 5ih Art. he pleads that the

return on the execution was true at the

tim°. as explained in his answer to the third

article.

The Managers having proceeded to open

the prosecution, the counsel for the Respon-
dent moved the Court to determine, whether

the articles were laid with such certainty as

that the Respondent should be held to answer;

and the Court determinejl that they were.

An agreenreni was then signed by the

Managers and the Respondent, that the lat-

ter '' should have all advantages by way of

objection to the idmi-.sion of evidence pro-

duced in support of either of the articles, to

avail himself of any informality or defect in

the article, that he could have by plea ; and

the said William agrees th. it no reply be giv-

en to his answer, but that the trial proceed

upon his answer filed ; which agreementwas
allowed by tlie Court, and ordered to be filed.

Tiie lemainilcr of this and the two fol-

lowing days were taken up with the examin-
ation of witnesses, .md the arguments of the

Managers and counsel. The Court then

adjourned to the next afternoon to give their

opinions, but not being ready at that time
adjourned again to the n^xt morning, when
the question was put generally to each mem-
ber of the Court, " is ^'.

. G. &,c. guilty of
misconduct and maladministr ion in that

office charged upon him by the impeach-
ment of the House of Represent-r.'ives, or

not guilty ?" He was nronou'.irred gL^iilty by
a vote of 20 to 3. The Mraiagers tlen

moved for judgment, but the Court not be-

mg ready adjourned foi' three days. On the

18th the Senate sent to inform the House,

tiiat they were about to pass sentence, and
that seats were assigned in Faneuil Hall

for the members of the House. The House
voted to attend, and sentence was passed,that

the Respondent be removed from his office.

The trial being finished, the Senate re-

turned to the Senate chamber, and ordered

that the Supreme Executive of the Com-
monwealth be furnished with a copy from
record of the judgment.

It appears from the newspapers of the

day, that the Hon. James Sullivanclosed the

defence ; -and that Mr. Parsons closed on
the pan of the Managers.
The next case of trial by impeachment is

that of William Hunt, of Watertown, one
of the justices of the peace for the county

of Middlesex. The first notice we find

of the proceedings in this case is in the

journal of the House, of Jan. 20lh, 1794,

where it is said, that a letter from the attor-

ney-general enclosing a representation of

the grand jury of the county of Middlesex
was read and committed to Messrs. Edwards,
Eustis and Slocum.
On the 2.7th it is ordered that the clerk of

the House be directed to issue summons to

such witnesses as the committee should

think proper to support the charges exhibit-

ed to the grand jury of Middlesex by Stephen
Hall, 3d, against W.H.—an order of the same
date, that the attorney-general be directed

to attend the committee on this subject, and
jask such questions of the witnesses as he
ishould think proper—and a third order ad-

jding Mr. Black and Mr. Brigham to the

jcommittee.

I
On the 4th of February the committee of

1 inquiry reported, tliat they had heard the

evidence brought in support of the charges

against W. H. ; that most of these charges

affected him only in the character ofan attor-

ney ; and that only three cases had been

made out against him of misconduct as a
[justice of the peace. The report goes on
to stall; the cases.

I

A petition was then read from W. H. pray-

ing that he might be adndtied to a hearing

ion the floor of the House ; upon which it

was ordered, th it the petitioner be admitted

to a hearing by himself or counsel, or bcth;

jand that the paity complainant be heard at

I

the same time The attorney-general was

Ito manage the inquiry on the part of th»
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Commonwealth, and the clerk to summon
such witnesses as the attorney-general shouiJ

direct.

On the 11th a message went to the Sen-

ate inforuimg them of the inquiry in whicl)

the House was at that time engaged, aiiO

that the House were desirous uf receiving

no communications from the Senate until

farther notice. On the same day in the af-

ternoon they voted, 113 to 36, nat to exam-
ine the charges against W. H. as an attor-

ney. The next day the investigation con-

tinued, and in the aAernoon the vote on the

question ot impeaching W. H being taken

by yeas and nays, was decided in the affir-

mative—yeas 111—nays £1.

Messrs. Whiting, Ely, and Bishop, were
appointed a committee to prepare articles.

On the 13th of Feb.it was ordered, tliat

Messrs. Jarvis, Bigeiow and Town be a com-
mittee to consider the propriety of ad-

mitti.ig in future a public officer accused of

malconduGt to be heard by himself, or coun-
sel, while the House are inquiring into the

facts.

Feb. 14th, articles of impeachment against

W. H. were reported, and Messrs. Bigeiow,

Ely, Lyma.i, Whiting and Wi dgery, appoint-

ed to carry them up to the Sc.iate.

Feb. i5ih the House received notice, that

the Senate had ordered \V. H. to be sum-

moned to appear on the 20!h inst. and make
answer to tlic impeachment. It was order-

ed, that Messrs. VVillington, Bigeiow, and

Saiead he a Committee to procure the nec-

essary evidence to support the impeachment
of W. H. and tiie olerk was directed to is-

sue such summons as this Conimiitee should

require.

Feb. 17th, it is ordered, that Messrs. Ely,

Widgery and Bisho,p be Managers ; and

they are authorized, required, and directed,

to procure the necessary evidence, and are

further authorized to employ the attorney-

general, or other counsel, as they think

proper.

Feb. 20th the House were informed by

message, that the Senate would sit as a

Court of Impeachment for the trial of W.
H. in Faneuil Hall.

Feb. 25th, the House were notified, that i

the Senate would proceed to Faneuil Hall !

at 3 o'clock to give their judgment in the
j

case of W. H. and that seats would be as- !

signed for the members of the House.
|

Ordered, that the House attend according-
|

Messrs. Willington, Whiting, and Ely I

were appointed a committee to report a re-

solve providing for the expenses of the

prosecution.

Feb. £7th. The committee appointed to

take into consideration the propriety of offi-

cers accused before the House of Represen-

tatives for maladministration in discharge of

the duties assigned them by the constitution

and laws of the government, being admitted
o be heard by counsel on the floor of the

House in vindication of their conduct, are

clearly of opinion, notwithstanding the pre-

cedents to the contrary, that such indulgen-

cies liave been attendeti with much trouble

and expense, and ought not to be permitted

in luture, as the inconveniences which have
resulted have greatly preponderated against

the benefits that have been experienced on
any former occasion. And the committee
further report, that this opinion be entered

on the journals of the House, that it may
operate against the authority of the fore^.

mentioned precedents, on future applica-

tions of the same nature fcr similar indul-

gencies to those which have been heretofore

allowed on the application of persons of this

description who uiay be ai:cused before ;his

branch of the Legislature. Read and ac-

cepted and ordered accordingly.

Nothing appears in the journals of the

Senate, as such, relative to this trial. The
records of tl>e Court begin with the articles

exhibited.

1st. Art. That the said W, H. Esq. in

the year 1792, at Waterown aforesaid, he
being then and there a justice of tiie peace
as aforesaid, did issue a writ in due form of

law in favour of Thomas Hunt, of said

Watertown, Esquire, .igainst Siephen Hall
the 3d, of Medford. in the same county, yeo-
man, in a plea of confession of the case, and
made the same returnable before hnnseli as

a justice of the peace as aforesaid ; that the

same writ being duly served and returned,

the said Hall appeared on the IGlh day of
?t'iarch, in the year abovesaid, on Monday at

9 of tiie clock in the forenoon ; that the

said Hall appeared before the same W. H.
Esq. and demanded the appearance of the

said T. H. the Plaintiff in the same suit
;

but the said T. H. did not appear, either by
himself personally, or by any attorney by
hiin substituted tlierefor, yet the said W„
H. Esq. without the appearance of the said

T. H. or ol any person by him authorised

to appear in said case, did then and there

corruptly, falsely and wickedly enter on his

records as a justice of the peace, that the

parties named in the same writ did appear
before him at the time therefor set in

tlije same writ, and that the said T. H. did

then and there, in the presence of the said

justice, notify the said Hall th.at he th"e said

T. H. would carry the sanre action to the

next court of common pleas to be holden
within and for the said county of Middle-
sex on the 3d Tuesday of Marcli then next,

and that the said W.H.Esq. in his office as a

justice of the pence aforesaid, did corruptly,

wilfully and falsely certify to the said court

of common pleas the same record as true,

he' the said W. H. than and there well know-
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ing the same to be corrupt and falae as

aforesaid "

The 2d Art. alleges with equal precision

that the said W. H. issued a writ in favour of

1. C. vs. J. W. in a plea of the case, re-

turnable before himself; that the said J. W.
appeared in obedience to the writ ; that ihe

said W. H Esq. being absent from the

county did not enter the action at the time

assigned ; that the Plf. did not appear by

himself or attorney, notwithstanding which

the said VV. H. recorded the appearance of

the Plf. and the default of the Deft, against

whom execution issued for debt and costs.

Art. 3d alleges that the said W. H. issu-

ed another writ returnable before himself,

that the Deft appeared at the time,

and that the Plf. did not appear
;

yet the

said W. H. entered on his record that the

Plf.appeared, entered and prosecuted his ac-

tion, and gave notice that he should carry

the same before the next court of common
pleas, and that he certified the same to the

said court as a true record.

All which the House of Representatives

saythey are ready to verify, and do there-

upon impeach the said W. H. of the mis-

conduct and maladministration alleged,

saving to themselves the liberty cf exhibit-

ing other articles, and pray the Senate to

proceed to trial, and give judgment of re-

moval from ofifice, &tc. if he should be found

guihy.

The summons was directed " to Jacob
Kuhn, M'jssenger of the General Court,"

and was to be served in the same manner as

that in the preceding case.

Of this proceeding information was giv-

en to the House of Representatives, and it

was ordered that the Sheriff of the county

of Suffolk, and the crier generally attending

the court in the county of Suffolk, should

attend the trial.

On the day assigned, Feb. 20th, the Lt.

Gov. administered the oaths, and the arti-

cles being read to the Respondent he plead-

ed not guilty. The Managers for the House
of Representatives produced a certificate of

their appointment, upon which the counsel

for the Respondent read an answer to the

impeachment, which was ordered to be filed
;

but which does not appear upon the record.

Witnesses were examined, and the counsel

for the Respondeat opened his defence on
the same day. The next morning the ar-

guments of the counsel and the Managers
were gone through ; and the morning fol-

lowing, the question being put whether the

Respondent was guilty, or not guilty, in the

same form as in the preceding case, he was
eonvicted by a vote of 20 to 7. The Mana-
gers moved for judgment ; but the Court,
not being ready, adjourned for four days.

At the day appointed for judgment, it is

mentioned that tlie House of Representa-

tives attended and occupied the seats which
had been provided for them. The judg-

ment was suspension for one year.

The Managers were assisted by the At-

torney General. The counsel for the Res-
pondent were tlie late Ch. Jus. Parsons and
Hon Harrison Gray Otis.

The next impeachment was of John Vi-
nal, Esq. one of the justices of the peace

for the county of Suffolk, m Feb. 1800.

House, of Representatives, 1800.—Feb-
ruary 24th P. M. A communication from

the Attorney General was read respecting

the conviction of J. V. Esq. for sundry

crimes before the Sup- Jud, Court. Com-
mitted to Messrs. Hale, Tillinghast, Bart-

lett, Russell and Titcomb.

Feb. 25. This committee reported that it

was the duly of the House to impeach.

Ordered, that Messrs. Epliraim Williams,

Wm. Prescott, Nath'i Tillinghast, Jona. E.
Porter, and Nahum Mitchell be a committee

to prepare articles.

Feb. 26. Articles were reported and car-

ried to the Senate by the same commit-
tee.

Feb. 27. The House was notified that J.

V. was summoned to make answer March
1st at 10 o'clock.

Feb. 28. The committee who prepared
the articles were appointed Managers.
March 1. The House sent a message to

the Senate, offering the use of their cham-
ber for the purposes of the trial; and re-

ceive answer, that the Senate had made ar-

rangements in their own room and assigned

seats for the House, if they choose to at-

tend.

The articles in this case begin by recit-

I
ing, that whereas the said J. V. is a justice of
the peace, kc. and that by the records of
the Sup. Jnd. Court, certified copies of
which had been laid by the Attorney Gen-
eral before the House of Representatives, it

appeared that the said J. V. had been "con-
victed of extortions, bribery and corruption

in his office aforesaid, whereby it is mani-
fest that the said J. V. Esq. a justice of the

peace as aforesaid is guilty of gross miscon-
duct and maladministration in that office,

therefore this House of Representatives do
offer and present to the said Hon. Senate
against tlie said J. V. &LC. ail and singular

the general and special articles of impeach-
ment following." Then follow the articles,

setting forth with great precision, 1st, that

the said J. V. had committed a certain per-

son to gaol, who was before him charged
with the crime of perjury, and afterwards

did recognize the same person to appear be-

fore the S. J. C. ; "and that he the said J. V
tiien on the 12tli day of August aforesaid, at

Boston aforesaid, in the county afoiesaid did

extort from,demand, and unlawfulIy,«orrupt-
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\y, and wilfully receive and take fiom and of

him the said James Murphy, the sum of five

doUas, for recognizing him as aforesaid,

and lor certifying and returning the same
recot;nizance to the same Sup. Jud. Court,

for wiich the same was taken as aforesaid,

when in fact the fees therefor, as establish-

ed by law, were twenty five cents, and no
more, of which the said J. V. was well

knowing."

Art, 2d, 3d and 4th charge the Respon-
dent with several cases in which he had
agreed to take bribes for the granting oi /li-

censes to retail spirituous liquors, and had
afterwards in pursuance of these corrupt

agreements given his vote for the grafting

of the said licenses ; and received the

bribes.

All wliich the House of Representatives

say they are r ady to verify, and that they

do thereupon mpeach, &-c. saving to them-
selves by pr it -tation the liberty of exhibit-

ing new articl s, of replying to the answer,
and "of offeri g proof f the premises, or of
any of their ni/peachments awd complaints
that shall be -Nhibited by them, as the case
may require," and conclude with the usual

prayer.

The sumnm * was as in Hunt's case
;

and similar orlers were passed. The mem-
bers were swor.i collectively by the Hon.
Elislia May, one of the council, upon the

request of the Senate. The clerk was
sworn by the Hon. Solomon Freeman, be-

ing the oldest senator present. The arti-

cles were read, and the Respondent plead-

ed not guilty, and said he was ready for tri-

al. Upon this the Managers produced their

credentials. Having authority for the pur-
'

pose, they had employed the Att. Geneial to

assist them, who had begun to open the

cause, when the Respondent consented to,

allow the record of the Sup. Jud. Court as

conclusive evidence against him in support,

of the articles contained in the impeach!
ment. Which being entered on the rec- i

ords of the Court, the question was taken as '

follows. What says your Honor, is J. V.
1

guilty of extortion as charged upon him in

the 1st Art. Sic. or not guilty.^ He was
unanimously fjund guilty. The question

was then put, what says your Honor, is J,

V. &c. guilty of bribery and corruption as

charged upon him in the three last articles,

•Stc. or nor guilty ? Upon which also he was
unanimously pronounced guilty. Tliis was
on Saturday, the 1st of March, and the

Court not being ready to pronounce judg-

ment was adjourned to the following Mon-
day ; when sentence was passed that the

Respondent be rei«oved from his office, aud
disqualified to hold or enjoy any place of
honor, trust, or profit under this Comtnon-
wealth.

At this trial seats were assigned for the
Council, the House ofRepreseiitaiives, and
ti.e Judges of the Sup. Jud, Court.

The tourih and last mipeachment, «as of
" Moses Copeland, Esq. one of tlie justices

of the peace lor the county of Lincoln, on
the 20ih day of June A. D 1807, for maU
feasance and maladministration in his of-

fice."

House of Representatives, 1807.—Jan. £7.
The petition of G Weilington and others
complaining of M, C, isLc. was read and
coiuimtied to Messrs. Kinsley, Parsons,
Moody, Davis and Bacon.

Feb. 7, The connimtee made a report,
which was read ana reconnniited.

Feb. 9. Tiie committee reported, that if

ihecouipiaint was true, it furnished suffi-

cient ground of nnpeactnnent ; and that the
House should puif-ue measures to effect a
full mvesiigaiion of the subject,

June 8. A ouininuiiication was received
from Hon. George Ulmer, staling that in

p asuance ot a vesoluiiou of Feb. 9. appoint-
iug hiin an agent to collect evidence lor and
againsi M. C. tie he had taken certain de-
positions which weie inclosed. This com-
munication was read and together with the
depositions committed to Messrs, Smith,
Wheeler and Oakes. See printed journals
of 1807, p. 81.

June 15. The above committee reported
that they had examined the depositions, and
divers witnesses, and heard the arguments
of counsel for M. C. and that they v^ere of
opinion, that alth(jugh the said M, C. may
have been guilty of malfeasance and mis-
conduct m office, it did not appear that his
behaviour had been so aggravated as to re-
quire the exercise of the constitutional pow-
er of the House by impeachment ; but tliev

submitted whether if the House believed
the facts stated, it would not be expedient
to address the governor and council to re-
move the said M. C. from office. This re-
port was accepied, and recommiited for the
purpose of drafting the address.— /iz<^ ng^
120. The same day tlie committee report-
ed an address, which was read and approv-
ed. It was then ordered, that Messrs. Smith
Wheeler and Flagg, with such as the Sen-
ate should join, be a committee to present
the address. Sent up for concurrence
Ibid 123-4,

June 19. A message wen! to the Senate
requesting them to send down the petition
and the doings of the House thereon. Ihid
146. The Senate having complied with
this re-quest, the Honse forthwith reconsid-
ered their vote respecting an address, and
ordered that Messrs. Ripley, Whitman and
Slocum be a committee to'draft articles of
impeachment against M. C.

—

Ibih 147.
June 20. The committee reported arti-

cles, and it was thereupon crdertd, that the
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same committee carry them to the Senate,
and request that they would take order there-

on.

—

Ibid 151-3. The House received a

message by the clerk of the Senate, inform-
ing ihein of the measures taken for the trial

of M. C.ibid 15Q. Messrs. Bangs, Story,

Wliitman, Bradbury and Ripley were chos-

en Managers by ballot, of which tha clerk

of the House was directed to inform tke

Senate.

Jan. 12, 1803. A message was received

from the Senate, that they had resolved

themselves mro a court of impeachment for

the trial of M. C. but that the process issu-

ed against him, not being yet returned, the

Court was adjourned to Friday next.

—

Ibid
oj 1808,;?. 25.

Jan. 15. A message was received, tliat

the Court was adJQUi ued, for the same reas-

on, until the following Wednesday.

—

Ibid

37.

Jan. 29. Notice was received of a further

adjournment to the27ih.

—

Ibid 61.

Jan. 27. The House offered their cham-
ber to the Senate for the trial. A message
was received from the Senate statuig that

they had resolved themselves into a Court

—

that M. C. had appeared and made answer

—that they had adjourned till half past 12

—and that seats would be juovided for the

Managers.—/6irf 80, 81.

Senate.—3 ime 20, 1807. The articles of

impeachment against M. C. were brought

up and exhibited as follows

:

Art. 1st. " That the said Moses, in di-

rect subversion of the impartiality and dis-

interestedness which ought always to govern

.the judicial department of liovernment, did

purchase of one Samuel Kellock a note of

•hand, endorsed blank by said Samuel, bear-

ing date the second day ol Marcli, A. D.

1805, for the sum of $12,00, payable to said

Kelioch or order on demand with nilerest,

and afterwards a writ issued from said Cope-

land tlicreuuon in the name of Sanmel

Kingsbmy, of a place called Balliowu, and

Judgment was entered on the same for ihe

sum of ^12,24 damage, and §5,15 cosis of

suit, when in fact the said note was the prop-

erly of the said Copeland, who made^ise of

tlie name of a ticiitious endorsee for the pur-

pose of augmenting (he costs, and giving him

an opportiiiuty to sit as a magistrate in a

cause in which he possessed an essential in-

terest."

Art. 2d accuses the said Copeland, in a

maimer equally informal, of issuing two writs

reiurnable before himself on a certain day

and liour, and .defaulting tiio dtfendant be-

ifoie the lioni' liad arrived ; which default, al-

though the defendant appeared in due season,

he ififuscd to takeoff, and afierwards issued

-execution upon these judgments.

Art. 3d. Is, " that said M. in contradic-
tion to his oath of office and in defiance of
every principle of morality, at he. on he
did wilfully and corruptly take and receive
of one D. R, the sum of ^1,50 as a bribe to

bias his opinion in favor of said R. in rela-
tion to an action then and there depending
before the said M. C. in which ene B. H.
was plf. and the said R. was Deft."

The House then by protestation reserving
the liberty of exhibiting new artisles, and of
replying, and (jf offering evidence, " pray that

said M. may b' put to answer to the premi-
ses, and that such proceedings, examinations,
trials and judgments may be had thereon, as

to the laws and justice may appertain."

Upon the exhibition of these articles, the

first Tuesday of the next Session of the Gen-
eral Court was assiiined for trial, and it was
ordered that a copy of the articles and " a
summons in due form to attend at the time
aforesaid be serv«d by the Sheriff of the

County of Lincoln on the said Moses ninety

days at least" before the day appointed for

the trial. The form of the summons is not

given.

Jan. 11, 1808. Messrs. Titcomb, Otis and
Sprague were appointed a committee to

make arrangements and report rules of pro-

ceeding.

Jan. 12. The committee reported rules,

which after amendment were adopted. This
being the day of trial, the oath was adminis-

tered, in the form before used, to the Sena-
tors collectively, by the President of the

Senate, and afieiwards by the oldest Senator
to the President.

The Court appointed John D. Dunbar their

cIerk^(wlio was sworn by the President) and
Jacob Kivhn crier. The Court was adjourn-

ed to the 15lh iiist.

On that day the summons issued not being

returned, the Court ordered an alias sum-
mons returnable on liie 29!li inst.

On the 27th however the Court being

opened M. C. was called and appeared, and
requested the Court to allow him counsel,

which was granted. An answer was then

filed, in which, reserving liberty to give any
other answer, and saving all legal exceptions

to the insufficiency of the articles, it is set

forth at considerable length, that as to the

charge contained in the first article, Kellock

being indebted to the Respondent, and hav-

ing given satisfactory security for the debt,

afterwards handed him the note ahovemen-
tioned, witli a request that it might be put

into the hands of an attorney and sued, and

that the amount when recovered might be

retained by the Respondent and put to Kel-

lock's account : that the Respondent ac-

cordingly gave it to an attorney to collect ;

that the attorney afterwards entered the ac-

tion abuve spoken of, among others, on the

Respondent's docket, and no person irjipeai"-
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ing for the defendant, he was defaulted ;

that the Respondent did not know at that

time, that this action was brought on the

said note, nor did he discover it until he
was making up his record at large, after the

attorney had left his office ; nor had he any
idea that it was brought in the name of a

fictitious endorsee, until after the execution

had issued ; that the Respondent had no in-

terest or property in tlie note, and that it

was never intended that he should have
any thing more to do with it, than to hand
it over to an attorney, and receive from the

attorney the amount which he collected, to

be credited by the Respondent to Kellock.

And the Respondent further says, that he
gave no directions whatever to the attorney,

as to the manner rn which this note was to

be sued, nor as to the action being brought
before him, fcc.

" And as to the 2d and Sd articles of im-
peachnT^nt, as well as to the 1st, and as to

all the criminal matters and things in the

same impeachment alleged against the said

C. he the said C. doth say that he is not guil-

ty of the same, or of any part thereof, in

manner and form as is set forth, and there-

of puts himself on trial."

A replication was filed by the Managers
in the case, but was not read in Court.

The Court then adjourned to the 29th
and on that day, on the motion of the Man-
agers, adjourned again to the 2d of Feb.
The 2d and 8d Feb. were occupied in the
healing of evidence and the arguments.^

—

George Blake, Esq. closed on (he part of the
Respondent, and Benjamin Whitman, Esq.
on the part of the Managers.
The next day the Court deliberated with

closed doors. The day after, the question
was put, " is M. C. Esq. guilty as charged in
the 1st article of impeachment, or not guil-
ty ?" The vote WRS guilty, 7—not guilti/,

25. On the 2d article the vote was unani-
mous, not guilty. On the 3d article the
vote was as on the 1st.

The President then declared, that it was
the opinion of the Court, that M. C. Esq.
was not guilty of either of the charges in
ihe several articles of impeachment. Mr.
Lee, counsel tor the Respondent, moved
the Court, that M. C. Esq. should be dis-
charged. The Managers makins: no objec-
tions, the Court ordered that M. C. Esq. be
discharged and go without day.

It does not appear in either of the forego-
ing cases, that a message was sent by the
House to the Goveit^or, to inform him of th«
impeachment pending.
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whether it can sit during rece.ss of legishiture 14
—powers and duties of 26-7, 43,45, 163-26—de-
cide that ev. may be received on an art. admitted
46—withdraw to delil)erate on q. of cv. 60—com-
pared with the English ct. of imp. 160, 193—not

an arbitrary ct. 105-6—how far discretionary 164,
182—by what rules to be governed 59, 125, 193—
whether bound by decisioHS of Sup. Jud. Ct. &i-^^
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do. of English cts. 75— itsjurisdiclion 43, IIG— its

judgment 121—a ct. ofjudicature llo—decide liiat

R, may collect missiatements of M. after argu-

ment 192— o esialilish a piecedenl 104—can pun-

isii only a breach of law 106, 1 13, 121—to determ-

ine what is form and wiiat substance 194—con-

vict R. on two art. 20G-7—table of opinions 206

—

deliberate with closed doors 12, 60,207—agree to

hear motion in arrest ofjndgment, &c. 208-9--pro-

nouiice sentence 209—adjourn without day 209
|

Of Probate, v. prcbnte.
\

Supreme Judicial, its decisions binding on S. GO
j—permit ev. of usage to rebut corruption 68, 76—
|

allow extra fees to officers 93—character of 106
j

C'i'ier, opens ct. 7 «< passwj.

—

v. Form
\

Crosby, Josiah, exam. 48 v. Articles Sth and 9th

D«mK)-ci;)-, whether any on process of imp. 195
.—on indictment 76
Dix, Benjamin, exam. 37— v. Article 3d
Doolitile, Mark, his motion on assigning a day

14—moves that counsel be heard in arrest ofjudg-

ment 209
Dutlon, Warren, on com. to prepare art. 6

elected !M. 11—appears as M 7—on admissibility

of ev. notwithstanding admission of art. 43, 53

—

on do. of fees paid for advice 54—on do. of cause

of Ware's animosity to R. 67, 68—on do. of usage

in Suffolk 57, 74 —moves new ev. on l.bth art. 54
—moves adjournmrni 61—on prob. judge acting as

counsel 79, 198, 200, 201—sufficiency of art. 127,

194-6—cites authorities 127—his argument 192-

204—exordium 192—conduct of the trial 192—H.
of R. bound to imoeacli 192—law of imp. as in

England 193—our ct. analagous to the English

193— rules of ev. as in other cts. 193—nature of

offences do. 193—public officers only im|)eachable

193— for what offences 194—allegation to be for-

mal and substantial 191— nature of the Common
taw 194—form and substance depend on usaL'e ol

ct. 194—art. of imp. a kind ot indictment 195

—

they maybe general 195—so ans. and replication

195—imp. docs not preclude indictment 195—no

demurrer— 195—motions in arrest, &c. sustained

195— ])rocess of quoimrranto 195—information for

intrusion 196—general allegation a prerogative

196—powers and duties of prob. judge 196—im-

plied contr-act 196—bound to do cenaiu acts gratis

196—oblijation of his oath 196—objects to admis-

sion of Biglow's testimony 197—ua\es his objec-

tion 197—on statutes re-^peciing judge of probate

197-8—definition of action 198—error of judg-

ment 198—compensation for services not piovided

for 199, 202—expense of special cts 199— fees

taken in judicial and ministerial capacity 200

—

sabiillies of R's defence 200—dangerous practice

of judgeallowing his own fees as counsel 201—
art. 15th 201—ait. 3d 202—art, 12tli 202 3—Ware's
credibility 202—agreement of Ware's and Grout's
ev 202—art 12th proved uiihout Ware's ev. 203
—nature of misconduct charged in same 203

—

Macclesfield's case 203, 205—legal ability of R.
no excuse 204— Lord Bacon's case 204—conclu-
sion of liis arguaient 204

X'l^•/47l^ Jonaihan .h. on motion that galleries

be cleared 12—moves for judgment 209
Evid^n i\,on part of M. 30-55—on part of R.

S5-79, 8G, 197-on 1st art. 30-5, 65, 68, 69—2d
art. 35-7, 55—3d art. S7-9—4lh 39-40—5tli 40-1—
6th 41 3, 61-3—7t!i 44, 46-3—do. with others 63-5
—8lh 48,71— lOlh 49—1 1th 49— 12tli 50, 66-8—
13tli 51-2— 14th 52-3— 15th 63-5—J. Adams'
65—N. Ad uns' 65—Baldwin's 63-5—Barrett's
65— Bartlelt's 51, 65— Biglow's 197— Butter-
field's 39-40—Butirick's 56—Champney's 61-3

Cro-by's 18, 71— Dix's 37-9—Fi.4e's 33,
3G, 39, 40, 41,49,51, .%, 68, 69—Grout's 66-7—
Heard's .57— Loring'.s 41-2—M'fniosh's 67— Par-
ker's 35-,G—Preston's 78-9, 86— Slcveiib' 40-1,

49—Tarbell's 30-.?— Walker's 52—Walton's 65-6,
57_Ware's 50—Whiting's 44, 46-8—Wood's 63,
64—Wyman's 49—v. Certijicate. Record.

Admissibilittj of, on an art. admitted by M. 43

—

of facts not allegeil 44-6—contradicting facts al-

leged 48—oral, of matter of record 52, 53—of
fees taken though not allowed in the account54

—

of what advice was given 54— of amount of fees

usually taken in Suffolk 67-9, 69 77—of usage of
Suffolk as to taking any fee in certain case.'^ 59-61,
69-77—as to other counsel than witness being em-
ployed 63—as to particulars of Ware's quarrel
with R. 67— as to usage of R's predecessor 77-8

Credibility of, arguments respecting 100, 175,

190-1,202
Rules of, as in other cts. 193

Executor, v. Advice.

Extortion, lW fined 86, 136, 183—law of, 75, 86-

7, 170—must be alleged 76
fav, Samuel P. P. on com. of inquiry 5—do.^

on Wood's pet. 5—do. to prepare art 6—elected

M. 11—appears as M. 7— offers ev. on art. admit-

ted by R 43—reads accounts, records. &c. in :-'V.

30, 31, 35j 38, 40—examines witnesses 30 et seq—
on 14tli art 62—on 15ih art. 54

Fee-bill, com. of inquiry on 5—general com-
ments on 82, 90-1, 92-3 el passim, v. Authorities.

Fees, vvhelherto be regulated by the fee bill 70-

1,82,186—did not originate by statute 161—on
the ground of a quantian meruit 90, 162, 170—of

I justice of the peace 6
1

, 93—of sheriff 91—lor ad-

1
vice 46-7, 52-3, 85— legalitv of, for advice to

1 guardians &ic. 20. 23,29,45, 97, 98-9, 142, 174—
I

what legal, for prob. services 17-19, 28,67. 58, 59,
! 70-1,82-3, 90-2, 93-4, 165,185, 199, 202—wh;tt

j usual in Middlesex 33-5, 36, 39, 40, 41, 170—do. in

! Suffolk 57—statement of, required by law 83, 138,
166—whether refused 89, 187—exir.i for special

cts. 186. For fees paid by each witness v. £ri-

'i

dence.

\ Fislce, Isaac, exam. 33, 36, 39, 40, 41, 49, 51 , 55,

168,09
Form, of proclamation 7—witness' oath 10

—

suuinioners' do 10,11— senator's do. 10—clerk's

do, 10—subpoenas 10, 14—direction of do. 10

—

'summons 10—precept 11—how far essential to

art. 90,194—how far ct. shall determine what is

194—of 12lh art. narrative 172— of ))utliiig the
' question guilty or not guilty 206—of sentence 209.

I Gowr7(or, com. (o inform of imp. 6— report of
(Same 7—to be informed of R's conviction, &c.
j;210
|i Cra;/, Francis C oi\ com. to inform Gov. 6

—

elected M. 211—appcais as M. 61—examines wit-

,; nesses63, 65, 78, 197

I

Gray, William, sworn, but absent during the tri-

t al207
Greerdeaf, William, account of his imp. 212

Grout; IS athan, question as to admitting his dep-
osition 24-5—his deposition 66—v. Article llth.

Guardian v. Advice.

Heard, John, exam. 57—question on admitting

hiscv. 57
Ho(!)-, Samuel, J r, appears as counsel 11,15

—

moves coniiiuiance 11—supports the motion li-
on assignment of day 13—reads aftidavit 14—on
admitting ev. of facts not alleged '14— do. oial ev.

of matter of record 52—do.ev. of usage 58,77

—

do. ev. of Ware's quarrel with R. 67— introduces

R's ev. 55—on what are legal fees 69—readsfleeds

in ev. 63—reads Grout's deposition 6G—readi.

statement of fees 69—examines witnesses 31 et

seq— his general argument 87-102 —on the public

excitement 87—construction to be given to acts of
R 88— sufficiency of art. 88, 90, 93, 95—fees in

cases not provided for 90-4— facts proved in art.

2d 91— do. 4th 95—do. 5th 95—do. 6lh 95-6—do.
7ih 9G—do. 8th 97—do. 10th 93—do. Uth 98—do.
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12tli 99-101—do. 14di 101—do. 15lli 101—on
Judge's actino as counsel 97, 98-99

H'>'ise of Representatives, appoint com. of in-

quiry 1 fee bill 5—do. on Woods' pet 5—do. of
imp 6—do. to prepare art. 6—do. to inform Gov.
6— I'.c -pt report of com. on Wood's pet. 6—rf-

solve to impeach 6—appoint com. to impeach,
&3. 6 —impea^iii and demand appearance G—ac-

cent report of art. l[—order seven copies for M.
7—choose M.ll—order exhibition of art. 1 1—no-
tified that ct. IS organizing 11—enter the S. cham-
ber 11 —grant leave to a member to become coun-
sel for R. 15—accept replicalion 49—to be receiv-

ed mlothe S. chamber 10— utend the trial 11 eZ

pjissim— ,30\vei-s and duties of 27, 105, 107, 109

—

conduct of 130, 19'2—bound to impeach 192—de-
mand judgment 207—resolve to demand judgment
210—attend the judgment 207-9—to be furnished
witi) report of the trial 210

—

w. Clerk. Speaker.
Howard, on com. of inquiry 5—do. on VVoods'

pet. 5
Hoyt, moves thanks to M. 210
Hubbard, Samuel, obtains leave of H. of R. to

act as counsel 15^appears as counsel 15—ex-am-
jnes witness 32

Hunt, William, account of his imp. 214
Impeachment, 6—pet. for 6—com. of G—resolves

as to 6— fit. of 11—motions for continnance of 12,

13, 14—times assigned for trial 14—.motives of
26, 103, 179—rules for trial of G-7, 10-11—art. of
7-10—ans. to art. 15-21—nature of, in England
110-14, 132— do. in Ma?3. 114-25, 182, 193— gen-
eral nature of 46, HI, lGr3-4, 130, 193—sufficient

causes of 181-2— its analogy to indictment 195

—

who liable to, and for what 193—does not pre-
clude indictment 195—whether justice of peace
liable to, for caking fees not provided for 91—Jo.

as to sherifT 91—lies where indictment does not
79—few precedents of 103—regulated by con'ii-

lution 103—former cases of in Mass. 104, 12b",

212— of R, to be a precedent 10 i—only for breach
of known law 106, 113, 121— K.'s conviction upon
206-7— judgment and sentence of do. 209—v. .']r-

tides. Court.

Indictment, not precluded by imp. 195—more
technical than imp. 79, 90—bad, unless corrup-
tion alleged 76

Infonnxtion, \. Intrusion. Quo icdrranio.

Inquest, grand 6, 107
Inquiry, com. of 3
Intrusion, process on, how analogous to imp.

W5
Judcre, office of, in general 155-6—v. Justice.

Probate.

Jadgimnt, motion in arrest of, may be sustained

75,193—nature of, in imp. 121—on the art. de-
manded against R. 207—motion iH arrest of, de-
f.lined 208-9-motioi] for 203-9"pronouneed against

R. 209
Judiciary, remarks on \()Qet.seq. 155-6
Juries, grand and traverse 108
Jurisdiction, v. Court. Probate.
Justice of the peace, whether impeachable for

taking extra fees 92—fees allowed to, for extia
service 93
Of the Riorum, fe?s taken by, not provided for 93

Of the Sup Jud. Court, whether irapeacliable lor

wrong opinions 60, 76—impeachable for refusing
19 give opinions 118
Kfndxll, Jonas, v. Article 9th

King, John, on com. of inquiry 5—do. on
Woods' pet. 5—do. to impsach G—do. to prepare
art. 6—reports imp. 6—reports art. 7—elected
M. 11—ippears as chairniasi of M. 7—sxhibits '

art. 7—an the assignment of day 12, 13— .'-eporis

exhibition of art. 12—moves to amend art. 13—in-

quires respecting subpoenas 14—moves amsnd-
mantof rule 14—moves that R file ans. 15—3X-
a;aiies witnesses 32, 197—reports ans. of R. 40—

reads replication of M. 40—presents replication
25—opens the prosecution 26-30—on motives oi'

the imp. 26—on the ct. 26—the accusers 27— the
office of R. 27—offences charged 27—R's ans.
27-9—excessive fees 28—special cts. 28—giving
counsel 29—objects to question of usage 60—in-

forms S. that H. of R. would demand judgment
217—demands judgment 297—reports conviction
of R.210
Kuhn, Jacob, v. Crier. Messenger,
Lakin, Nathaniel, v, Article 1st

L'lwrence, oa com. of inquiry 5—do. on Woods'
pet. 5

Legislature, business of, suspended 10—whether
ct. of imp. may sit during the recess of 14

Leland, Sherman, elected M 11—appears as
M.7—examines witnesses 36, 42, 65, 68—states

the law 70—his araument 80-6—on illegal cts. 80-
2—fees 82-5—refusing items o3—comments on

' ev. on each art. 82-6

Lieutenant Goi'efvior, attends the trial 11
Lincoln, Levi, on com. to impeach 6—do. to

prepare art. 6—do. to inform Gov. 6—reports
thereon 7— elected M. 11—appears as M. 7—ab-
sent 11, 15—his place supplied 25—resigns as M.
210

Locke, Josiah, v. Article Wth
Lon^ley, Thomas, sworn, but absent during the

trial 207
Lon're^, Jonathan, exam. 41. \. Article 6lh,

L!/nw«, Jonathan H. on com. of imp. 6—do.
rules 6—do. on sitting of ct. during recess of leg-

isature 14—on question of continuance 14—moves
foi-judgment 208—do. to adjourn without day 299

M'Cleaiy, Samuel F.sworn as cleik W-r-s.CLefk
M'lntoshR<yy:\.\, exam. 67
Muladmiiiistratwii, v. Oj}i^-e.

Jtfii?za»-er.s, admitted to S. chamber 7, 25, 61—
exhibit art. 7—to have subpar,;;is JO—elected II

—

ordered to exiiibit art. 11—report exhibition of
same 12—decline opposing motion for continuance
12—decline speaking on assignment of day 13

—

present their replication 25— replication of 25

—

opening of 26—ev. on part of 30-53—refuse to

accept adiuission of art. 13th 53—offer new ev.

oa the same 53—pray judgment as to admitting ev.

on the same G3—concede as to general practice

of R. 66—object to ev. of conversation between
^R. and witness 86—mistakes in their arguments to

be corrected 192, 204—arguments of 26-30, 80-36,

173-192, 192-294—not instructed to demand judg-

ment 207—report conviction of R. 210—authoriz-

ed to demand judgment 207, 210—demand judg-
meat 207—vote of thanks lo 210

Message, rule respecting 10—from S. to H. of R.
and from H. of R. to S. 11 et passim—to Gov. 6,
210

Messenger, made crier of the ct. 7—sworn to

return of summons 10—sworn 11

Misconduct, v . Office

Motion, to be addressed lo president 10—to be

in writing, if required 10--to be decided upon
I without debate 10—to prohibit the publication of

;

art. 12—tliatthe galleries be cleared 12—toamend
art. 13—for eonfinuanee 12,13, 14—affidavit re-

quired for same 13—respecting subpoenas 14—that

R file his ans. 15— in arrest of judgment maybe
sustained 19.5—in mitigation of sentence do. 195

—

in arrest or mitigation declined 207-9—that judg-

ment be pronounced 208, 209. of thanks to M. 210

Mjrick, George,preseiUalthe judgmeni, but not

sworn 207
JSTewcomb, Horatio G. elected M. 211—appears

as M. 25—examines witness 79
jXotice, to parties at special prob. cts. 168

Outh, of witness 10—of returning officer 10—
of president 11—administered by clerk 10, 11—of

senator ll—administered by president 10, 11,15—of

iudge of prob. 196—of senator, commented on 88
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OSi<^fi misconduct anc) maladministralion in,

what 79,80, 109,117-20,172,180, 190—tenure of 121

Q.ficer, V. Crier. Messenc;er.

0/-(i«/-, as to inquiry on fee l)ill 5—to inform H.

of R. 6—to secretary to summon James Prescott

() as to com. of imp. 6--to demiind appearanie

of J. Pro.^foit 6—to inform Gov. of imp. 6—to act

on imp. 6,1—to direct proclamation 7—to prepare

S. chamber 7—to ra:ike copies of art. 7—to re-

ceive art. 7—to pxliibit the same 1 1—to clear gal-

leries r2~of M. of R. to attend tlie trial 12—for

assiguiui^ day 14— to issue subpoenas duces tecum
1 1

—

ihatR file his ans. 15—that ct. hear motion

in arrest or in uiili^itttion 208 9—to inform Gov.
of R's conviction and sentence 210—to piircliase

report of trial 210
Piiigc, on com. on Wood's pet.

5

Piiins and penalties, bill of 112 el seq.

Parkfr, Lemuel, exam. 35— v. JlrtkUI'l
Parties to be lioiified of prob. ct. 168—who are

168
.

Peabody, Augustus, of counsel for R. 15—inter-

ro'^atoi ies by 66—notice to IVl. from 66—exam-
ines witness 63

Perjury, law of 75, 76
Petition, to impeacii J.^Prescott 5—report on 5—^anie accepted 6
Phelps, on coiij. of inquiry 5—do. on Woods'

pet. 5
Piiillips, John, V. Piesident.

Pick:nan, Dudley L moves to amend motion 12,

It—on hearing counsel 13—on pronouncing sen-

tem'e 207-9—moves that counsel be heard 208-9

Pleadings, to be general 80—no demurrer on
193

Precedents v. Form.
Precept, to officer 11

PrescoU, James, pet. to remove 5—com. to in-

quire into conduct of 5—report of same 5-6

—

imp. of 6—secreiary of S. oidered to summon 6

—art exhibited again'^t 7-10—rules for trial of

6-7, 10-11—called 11 et pass.—appears ll-"his
appearance demanded 6—do. ordered 6—v. Res-

fO'ideit.

Prescott, Oliver, exam. 78-9, 86
Presc-itt, ^Villiam, of counsel for R. 15
President, to prepare S.cliamber, &.C.7—to em-

ploy sheiifF, k,c. 10—sworn II—suggests modifi-

cation of q 60—cranis leave to counsel to retire

and consult 69—diiects R. to put motion in writ-

ing 12,70—objects to English cases as authority
75—to direct proclamation 7—to be sworn by
clerk 10— to swear senators 10—may require
written motions 10—to (jjut written questions of
members 10—swears senators 11—swears clerk
11—remarks on |Jublication of art. 12—decides
that conasel be heard on a motion of .<!enator 13

—

examines witnesses 32, 35, 37—puts question of
guilty or not guilty 206—gives an opinioa on art.

2d 206-7—on pronouncing sentence 207-9—pro-
nounces sentence 209

Probate, Court of, its jurisdiction 17,80-2, 151,
133—constitutional— not like eccles. cts. 72, 82

—

whether it must be held at fixed limes, &,c. 73, 82,
89—legality of special 16,28,82, 89, 130-3, 165,
167-L-', 183~5pecial by ancient usage 91, 169, 197— if illeaal, taking fees illegal 92
fees, V. Fees

Jiidg;e of, his powers and duties 27, 28, 85, 89,
93-4,97, 93-9, lOi, 139, 151, 173-4, 186, 188, 196—
his official and ministerial acts 45, 184—his oath
196— V Jidoice.

JwiWiVion, oiigin and progress of here 160-1—
vohiiitary and contentions 17,29, 63, 72, 188, 200—with Gov. and council 72—wiih county cts. 72,
]6o—with justices of the peace 72, 168—in parti-
tion of lands 189, 203—importance of 90—nature
of 72, 183
RegiiUr of, whe^Dor esseotial to act. 28,72, 73, 81,

89, 132,168-9, 183—powers and duties of 73, 97,
133, 168, 183—as to impeachment of 93

Proceedings, rules of 6-7, 10-11— in H. of R v
House of Representatives, in S. v. Senate, in ct. of
imp. V. Counsel. Court. Impeachment. Managers.
Respondent.

Proctatnation of silence 7
Q,.'testion, by a senator, to be in writing 10—of

continuance to the next session 12—of assignment
of day 13, 14—of receiving ev. on an art. aamitted
46—do. of matter of record 54—do. of fees usual
for administration in Sufi'olk 59—do. of taking fees
in Suft'olk in cases not provided for 61—do. of
witness' carrying money from Ware to R. 67—do.
ol amount of fees in Suffolk in cases not provided
for 77—do. of taking any fees for the same 77

—

do. ancient usage of Middlesex as to special cts.

78—ot R's correcting mistakes in arguments of
M. 192—of guilty or not guilty on each art. 206

Qnincy, Josiah, v. Speaker.
Qnoriim, Justices of, v. Justice.

Quo Warranto, analogous to imp. 127, 195
Record, as to oral evidence of 32, 53
Register, v. Probate.

Remoral, v. JJddrcss— Sentence.
Replication, of M. 25—accepted by H. of R. 40—presented to ct. 25—is in general terms 195
Report, of com. on Woods' pet. 5— do. of imp,

6—do lo prepare art. 7—do. to inform Gov. 7

—

do. of rules 6, 10—do. on el's sitting during recess
of legislature 14—of ii's conviction 210

Representatives v. House of Representatives.
Resolve, to impeacii 6— lo take oider on imp. 6
— that each member ^ive his opinion on each art.

206—of H. of H. to demand judgment 210—of
thanks to M. 210—that H. ol K. will attend the
trial 210

Respondent, rule for appearance of 10—appears
11—rules for trial of 6-7, 10-11—pleads not guil-

ty 11—declines speaking in person 11—called 12,
et passim—admits an amendment 13—moves a con-
tinuance 14— his affidavit 14—ordered to file ans.
15-^agiees to do so 15— his counsel 15^his an-
swer 15-24—offences ciiatged against 27—admits
certain art. 53— ev. on part of 55, 79, 86, 197—
moves to admit ev. of usage In Suffolk as to a-
mount of fees 71—do. as to some fee being taken
71—do. of Usage of his predecessor 78—general
conduct of 128, 139, 152, 157, 176-7, 204—when
appointed judge of probate 63—to correct mis-
statements of M. after argument 192—impeach-
ment of, a precedent 104—importance of the oc-
casion to 104, 158, 179—convicted on two art.
206-7—declines moving in arrest of judgment, 8ic.

207-9—judgment pronounced against 209
Return, of bummons, 11
Rogers, Eli. v. .Article 3rd.
Rules, for conduct of imp. 6-7, 10-11, 206
Russell, Benjamin, on com. on Woods' pet 5
Rutter, on com. on Woods' pet. 5
Secretary of S. ordered to summon J. Prescott 6— v. Clerk.

Senate, refer imp. to a com. 6—resolve to act
on 6—appoint com. of rules, Sic. 6—order J. P.
to be summoned 6—accept report of com. on rules

6, 10—organized as a ct. of imp. 11—lo receive
iVl. on notice 6— to noiify H. of R when ready 10—legislative business suspended 10—appoint com.
on silting of court during recess of legislature 14
—chamber, how'arranged 25— whether bound by
decisiens of Snp. Jud. Court 60—powers and du-
ties of 109—deliberate with closed doors 12, 60,
207— table of their opinions 206— v. Court.—
President.

Senators, to be sworn by president 10—how to
give ev. 10-how to examine 10—sworn II, 15

—

how arranged 25—absent after being sworn 207

—

to inloini Gji-. of ii's sentence 2 10—lo be I'uinish-

ed with report of the trial 2J0
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Senlence, motions in mitigation of, S:c. to be sus-

tained 195—of lieariag counsel on 207-9-^against
S. 209

Sha'.p, Lemuel, elected M. 11—appears as M. 7
—on iimission of ev. 43, 45, 58, 59, 67, 71-4, 77
—an suflSciencyof art. 45,58, 126-7, 181-2—aires

for aer inapeachinents in Mass. and other authori-

ties I2!i,- 127—Rxamines "vitnesses 39 et seq.—his

argument 178-192—exordium 178-9—motives and
origin of the prosecution 179—conduct of the H.
of R. 180—principles of imp. 180—misconduct
and mil- administration 180—impeachment and in-

dictuant 130—inpeachable offences 181-2—court
subject to rules 182—imp. in England and in Mass.
182— 11 uure of probate jurisdiction 183—1st art.

183-7—ejctortion w'lat 1J53—special courts 183

—

presencs of the register 133—sufficient allegation

184—individual ando.flcial capacity of judge 184
—•probate fees for services not noticed in the stat-

ute 185—fxtra fees at special courts 186—duty of
jud;je of orobate 186, 188—refusal of items of
charges 137—5;nd and 3rd art. 187—4th, 5ih and
7th art. 138—a^lvice to a guardian 188—conten-
tious and amicable jurisdiction 183—5th art. 188-9,
205—no necessity of R's acting in the case 189

—

12th art. 139-31—falsifying oSeial papers 190

—

'.vhetiier misc'>i\Juct in ofSce 190—facts proved
witiiout Ware's av. 190—credibility of Ware 190-1
—corruption, vvhaiher proved 191—peroration
191-2—pirtition of intestate estate 205

Sfiepird, V. Article "Zrtii.

Slieri^, subpcB directed to 10—whether im-
peac'.iable for laki ig extra fees 91—of Suffolk, re

quired to attend 10—attends the trial 25
Sibley, Jonas, on com. to inform Gov. 6
'^p2^ki'.r, signs a . 211—attends the trial II, et

seq.—to examine report of the trial 210
S^uea,?, Peter, exam. 40, 49— v. irlicle 5th—

Article lOth.

Siibps'ias, rule respecting 10—amendment of
sime 14

StiUioTLri, William, on motion that galleries be
cleared 12—moves to prohibit publication of art.

12—maves for assignment of day 12—on affidavit

for continuance 13—on com. on session of court
chiriii« recess of legislature 14—appointing time
io'r giving opinions 205—pi'onouncing sentence
203-9
Si/mw9?z?, of J. Pi-eseott ordered 6—form of 10

~—return of 11—read to R. 11—precept to be en-
dorsed thereon 11

T'lble, shewing each vote on each art. 206
Tift, on com. to inform Gov. 6

Tlrbill, Abel,exam. 30.— V. Arlick Ut.

Terms of courts, origin of 167—none in eccles.

courts 82, 167—whether any in probate courts 168
Tistimowj—V. Evidence. WUrusses.

Trial, rules for 6-7, 10-11, 206—day assigned
for 13—importance of 104,158,173, 179—remarks
on conduct of 179, 192—report of 210

Trowbridge, Mary— v. Article 6lh.

Us(%s;e, as to probate fees ^3—as to counsel 29—pv. of in Middlesex 33-5, t>i. 39-40, 41—do. in

S;illjlk 57—idmissibility of 5^-9, 60, 61, 69-77,
78—a> to special courLs91~2—in Middlesex 139

—

whether it rebuts corrupiion 71,74-5, 76, 170-1

—

V. Evidence, a ImissibiiUij of.

Vixmwa, J. B. on com. on the imp. 6—do. of
rules 6—does not retire with the cOurt to deliber-

ate 60—his motion on lime for giving judgment 206
l^erdict, 206.

Vinxt, John, account of his imp. 216
li'ulker, John, exam. 52—v. Article litk. .

225
Walton, John, exam. 55, 67
Ware, Alpheus, exam. 50—his question to Grout

67—credibility of 85, 99, 145, 175, 190, 202—v.
Article nth.

Webster, Daniel, of counsel forR. 15—reads the
ans. of R. 15—on the admission of ev. 25, 43, 45,
48,51,53,54, 57, 58-9, 63, 68, 69-70, 74-7—oa
the uncertainty of the law respecting fees 69—on
sufficiency of art. 25, 57, 165-7, 169—admits 7tli

art. 43—objects to ev. on 13th art. 51—do. on 14tli

52—agrees to modification of question 60—assents
to motion of adjournment 61—explains object of
certain ev. 64—asks leave to retire and consult 79
states motions as to ev. of usage 70—his general
argument 159-78—exordium 159-60—ct. of imp.
in Mass. and in England 160—origin and progress
of probate jurisdiction in Mass 160-1—fees did
not originate by statute 161—fees stand on the
ground of quantum meruit 162, 170—voluntary and
contentious jurisdiction 163—law of imp 163-4—
S. not a discretionary court 164—necessity of for-

mal allegation 164— necessity of a breach of knowa
law 165—insufficiency of the five first art. 165-7

—

do. in not alleging how the court was illegal 165

—

do. do. the amount of illegal fees taken 165—as
to refusing account of items 166—2nd art. 166-7

—

3rd, 4th and 5th art. 166—illegality of special pro-
bate courts 167—origin of terms 167—no terms of
spiritual courts in England 167—probate jurisdic-
tion of the county courts 168—jurisdiction trans-
ferred, that court might be always open 168—the
constitution mikes no change 163—the statute of
1806 affirms 168—notice to parlies 168—presence
of the register 168-9—special probate courts aa
ancient usage in R's county 169—illegality of the
fees taken 169-70—not alleged what fees should
have been 169—nor (or what illegal fees taken 169—usual fees are not extorsive 170—if illegal

whether corrupt 170-1—usage rebuts corruption
170-1—2nd, 3rd, 4th, 5th and 6th art, 171—7th
art. a mere nullity 171—charges no judicial of-
fence 172—8th, 9th, 10th, 11th, IStli and I4th art.
172—12th art. in the narrative form 172—improp-
er mode of allegation 172—substance of the charge
173—of the interlineation 173—of R's right to ad-
vise guardians, Sic. 173—do. to be paid for such
advice 174—do. to allow that charge in the account
174—no one part of the charge a crime 175—con-
cealment from the overseers 175—Ware's credi-
bility 175— what corruption in facts proved 176—
R's general conduct 176-7—no secrecy 176—no
unjust judgment 177—peroration 177—offers new
ev. of usage of special conns 197—corrects mis-
takes of M. 204—Macclesfkld's case 204—Ware
a prosecutor 204—statutes of partition 204-5—cer-
tificate of Selectmen in Warii's case 205—6th art.

205—on the $3,60 for administration 205—on
moving in arrest or mitigation 207-9

Welles, John, on hearing counsel in arrest of
judgment, &c. 209

Whitman, on com. to inform Gov. 6

Williams, John M. on com. of irnp. 6—do. of
lules 6—do. of ct's sitting during recess of legisla-

ture 14—declines giving an opinion 207—charged
to notify Gov. of R's conviction 210

Witness, how sworn 10—how exam. 10—do. if a
senator 10—subpoena for 10—called by clerk 24

—

to be paid for attendance 210
Wood, Amos, exam. 44, 46-8—v. Article 15lh.

Woods, Sampson, pet. of 5—rcpciit on pel, of 5
Writ. V, Summons. Form.
Wijmixn, Benjamin, exam. 32,



ERRATA.

Page 8, ill 8tli and 9th articles, for Croshj, read Crosby.

Page 73, line 29, for B, read But.

Page 98, line 10, for 1725, read 1727.

Page 127, line 38, for Salisbury, read Sainsbury.

Page 132, line 49, for 1, read 3.

Page 160, line 37, for u'€ form, read joe may form.
Page IGl, lines 28 and 29, for they were, read he was.

Page 161, line 37, for permission, read provision.

Page 163, line 2, from bottom, for offensive, read official.

Page 166, line 37, before offence, read other.

Page 167, line 29, for carried, read carved.

Page 163, line 6, from bottom, (or pi ovince, Tea.A prevision.

Page 172, line 16, (or found, read proved.

Page 172, lines 36 and 37, for prepared, read proposed.
Page 177, line 33, for ilie note of interrogation, read a peiiod.

Page 182, line 3, for offected, read affected.

Page 186, line 7, from bottom, for Iransaxted business, read business tro.nsacted-

Page 199, line 8, for ke, read it.

Page 200, line 21, from bottom, for lawyers, read lawyer.
Page 201, line 12, from bottom, before is, read it.

















:.-T- < A
• -^ .

\


